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VHfJTED  STATES  SUPRBME  COURT. 

SEABOARD  AIR   LINE   RAILWAY,   Plff. 
in  Err., 

V. 

JAMES  T.  HORTON. 

(233  U.  8.  492,  68  L.  ed.  1062,  34  Sup.  Ct. 
Rep.  635.) 

Appeal  —  return  day  in  writ  of  error  — 
citation. 

1.  Making  the  writ  of  error  to  a  state 
court  and  the  citation  thereon  returnable 
"within  thirty  days  from  the  date  hereof," 
without  inserting  a.  day  certain  as  the  re- 
turn day,  is  a  substantial  compliance  with 
the  provision  of  the  United  States  Supreme 
Court  rule  8,  clause  6,  that  (with  certain 
exceptions  in  favor  of  the  more  distant 
states  and  territories)  "all  appeals,  writs 
of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from 
the  day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term 
time." 

Appeal  —  decision  of  Federal  question 
-4ntt  based  on  Federal  statute. 

2.  A  writ  of  error  will  lie  from  the  Fed- 
eral Supreme  Court  to  review  a  decision  of 
the  highest  state  court,  which  sustained 
the  action  of  the  trial  court  in  overruling 
certain  contentions  made  by  the  plaintiff  in 
error  asserting  a  construction  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
]908  as  amended  by  the  act  of  April  6,  1910, 
which,  if  acceded  to,  would  presumably  have 
produced  a  verdict  in  favor  of  plaintiff  in 
error,  and  consequent  immunity  from  the 
action. 

Commerce  —  employers'  liability  —  con- 
flicting: state  and  Federal  legislation. 

3.  Since  Congress,  by  the  act  of  April  22, 
1908,  took  possession  of  the  field  of  the  em- 
pli^ers'  liability  in  interstate  transporta- 
tion by  rail,  all  state  laws  upon  the  sub- 
ject are  superseded. 


JTote.—  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
L.K.A.1915C'. 


Same  —  conflicting  legislation  —  safe 
place  or  appliances. 

4.  The  limitation  of  the  responsibility  of 
a  railway  carrier  under  the  employers'  lia- 
bility act  of  April  22,  1908,  §  1,  for  injuries 
to  its  employees  resulting  from  defects  or 
insuiTiciency  in  places  of  work  or  appliances 
to  those  caused  by  such  defects  and  insuiii- 
ciencies  as  are  "due  t6  its  negligence,"  gov- 
erns an  action  brought  under  that  statute 
regardless  of  the  measure  of  responsibility 
prescribed  by  the  local  statutes. 

Master  and  servant  —  employers'  lia- 
bility —  assumption  of  risic  —  contrib- 
ntory  negligence  —  violation  of  stat- 
ntes. 

5.  Federal  statutes  only  were  intended 
by  the  phrase  "any  statute  enacted  for  the 
safety  of  employees"  in  the  employers'  lia- 
bility act  of  April  22,  1908,  §§  3,  4,  abolish- 
ing the  defenses  of  contributory  negligence 
and  assumption  of  risk  in  any  case  where 
the  violation  by  the  carrier  of  any  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  an  em- 
ployee. 

Same. 

6.  The  elimination  of  the  defense  of  as- 
sumption of  risic  by  the  employers'  liability 
act  of  April  22,  1908,  §  4,  in  any  case  where 
the  violation  by  the  carrier  of  any  statute 
enacted  for  the  safety  of  the  employees  con- 
tributed to  the  injury  or  death  of  the  em- 
ployee, plainly  evidences  tlie  legislative  in- 
tent that  in  all  other  cases  such  assumption 
of  risk  shall  have  its  former  effect  as  a 
complete  bar  to  the  action. 

Commerce  ^  eniployers'  liability  ^  con- 
flicting legislation  —  assumption  of 
risic. 

7.  The  common-law  rule  with  respect  to 
the  employee's  assumption  of  risk  of  injury 
from  a  defective  appliance  governs  an  ac- 
tion brought  under  the  employers'  liability 
act  of  April  22,  1908,  where  such  appliance 
is  not  covered  by  any  Federal  statute  en- 
acted for  the  safety  of  employees,  to  the 
exclusion  of  any  state  statutes  which,  like 
N.  C.  Revisal  1905,  §  2646,  abolished  the 
assumption  of  risk  as  a  bar  to  an  action  by 

'  a  railway  employee  for  aa  injury  attribu- 
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tablp  ti  (lofcctive  appliances  furnished  by 
the  t'lnploypr,  since  otherwise  the  subject- 
nmtter  would  be  controlled  by  the  laws  of 
tlic  Hoveral  stutes,  and  not  by  the  Federal 
statute,  which,  in  §  4,  abolishes  the  defense 
of  the  assumption  of  risk  only  when  the 
violation  by  the  carrier  of  a  l-'ederal  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  death  or  injury  of  an  em- 
ployee. 

(April  27,  1014.) 

1?RR0R  to  the  Supreme  Court  of  Xorth 
J  Carolina  to  review  a  judgment  which  af- 
tlrmed  a  judgment  of  the  Superior  Court 
for  Wake  County  in  favor  of  plaintiff  in  an 
action,  brought  under  the  Federal  employ- 
ers* liability  act,  to  recover  damages  for 
personal  injuries  sustained  by  him  while  in 
defendant's  employ.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Benjamin  Micon,  Murray  AI- 
lc>n.  Illlnry  .\.  Herbert,  and  Richard  P. 
Whiteley,  for  plaintiff  in  error: 

In  this  case  is  clearly  involved  the  right 
of  the  plaintiff  in  error  to  be  shielded  from 
responsibility  under  the  Federal  employers' 
liability  act,  because,  when  properly  applied 
to  the  facta  as  presented  by  the  plaintiff  in 
error,  no  liability  on  its  part  from  the  stat- 
ute would  result. 

St.  Louis.  I.  M.  *  S.  R.  Co.  V.  MeWTiirter, 
229  l\  S.  2«C>.  57  U  ed.  1179.  33  Sup.  Ct, 
Rep.  S.W!  St.  Uniis.  1.  M.  &  S.  R.  Co.  v. 
lU>sterly,  2*8  U.  S,  702.  57  L.  ed.  1031,  33 
Pup.  Ct,  Rep.  703. 

U  wa$  error  to  confuse  assumption  of 
risk  and  contributory  negligence. 

Sv-hlemmer  v.  Buffalo.  R.  *  P.  R.  Co.  220 
l\  S.  .WO.  53  L.  ed.  5S>6.  31  Sup.  Ct,  Rep, 
.'itU:  Choctaw.  O.  A  G.  R.  Co.  v.  McDade. 
UU  U,  S-ft4.4iiUed.SK5.  24  Sup.  Ct.  Rep. 
24,  1.%  .\m,  X.^.  Rep.  230. 

The  Federal  employers*  liability  act  is  in 
condici  with  the  state  law. 

Ooley  T.  Xortfc  Carolina  R.  Co.  12S  X.  C. 
W4.  .17  L.R..\.  S17.  3«>  S.  E.  43. 

Conjrtyws  having  occupied  the  field,  the 
F»\ier»l  act  supersMes  all  state  law. 

S,»«them  R,  C*.  v.  ReiJ.  222  U.  S.  442. 
JW  U  <d.  2«2.  S2  Sup,  Ot-  Rop.  140:  Adams 
F\p.  Co.  T,  Cl\>niivNT,  226  U,  S,  491.  ,>7  L. 
ed.  .tl4.  44  L,R.,\,  X,S.>  2.>T,  .tS  Sup-  Ct. 
R.p,  14S:  Missouri,  K.  *  T,  R-  C«.  v.  \Vu!f. 
22*  I".  S,  iT.V  57*.  57  I_  ed.  SdS.  S3  Sup. 
«.X  Rop.  ;$5:  St,  Uouis.  ,-v  F.  A  T,  R.  Co. 
T.  S.^^«>,  229  U,  S.  1.^7,  :.^S,  57  U  ed,  IISS. 
W  Sxjvv  vX  Rep,  (Ki!, 

I'lva  tV  *■,;:  -^vt  »^f  ass-uanr*:,-*  of  r:*k 
t!»  oorss-s^s  **w  r-u;'"',?  is  pru-^-r^ed  br  tV.t 
eaift.vnfr*"  '.iiV-.'.-.tv  a,-«,  «r",os*  tiort  aa? 
S(vn  a  wJ»:;,>e  ^T  tV.o  orKr"..\i»T  v^f  *  <tit- 
ste  o«av't<>i  f.v  tie  safojv  o:  she  <=r'.^T<v. 

V\  cetera  U.  Vei*y.  «.\v  t,  C*U  l^i>-  «.\v  I>1 

LJi.A.::-:.v, 


U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct.  Rep. 
501;  Interstate  Commerce  Commission  v. 
Baltimore  &  O.  R.  Co.  145  U.  S.  275,  36 
L.  ed.  703,  4  Inters.  Com.  Rep.  92,  12  Sup. 
Ct.  Rep.  844;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  1,  55  L.  ed.  019,  34  L.R.A. 
(X.S.)  834,  31  Sup.  Ct.  Rop.  502.  Ann.  Cas. 
1912D,  734;  United  States  v.  American  To- 
bacco Co.  221  U.  S.  100,  55  h.  ed.  OfiS,  31 
Sup.  Ct.  Rep.  632;  Second  Employers'  IJa- 
bility  Cases  (Mondou  v.  New  York,  X.  H.  &. 
H.  R.  Co.)  223  U.  S.  49,  50,  M  L.  ed.  345, 
346,  38  L.R.A.(X.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  X.  C.  C.  A.  875:  Barker  v.  Kansas 
City,  M.  &  O.  R.  Co.  88  Kan.  767,  43  UR.A. 
(X.S.)  1121,  129  Pac.  1151;  Frocinan  v. 
Powell,  —  Te.\.  Civ.  App.  — ,  144  S.  W. 
1033:  Xeil  v.  Idaho  &  \V.  X.  R.  Co.  2J  Idaho, 
74,  125  Pac.  331 ;  Bowers  v.  Southern  R.  Co. 
10  Ga.  App.  367,  73  S.  E.  677;  Hall  v.  Van- 
dalia  R.  Co.  169  III.  App.  12. 

Statutes  which  abolish  by  express  provi- 
sion assumption  of  risk  as  a  defense  do  not 
affect  the  defense  of  contributory  negligence. 

Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  220 
U.  S.  590,  55  L.  ed.  596,  31  Sup.  CH.  Rep. 
561;  Denver  &  R.  G.  R.  Co.  v.  Arrighi,  63 
C.  C.  A.  649.  129  Fed.  347. 

At  common  law  and  under  the  decisions 
of  the  Supreme  Court  of  the  United  States 
a  servant  assumes  the  risk  of  defects  arising 
from  the  master's  negligence  if  he  continues 
in  the  service  with  knowledge  of  such  de- 
fects. 

BuUer  v.  Frazee,  211  U.  S.  459.  53  L.  ed. 
281.  29  Sup.  Ct,  Rep.  136:  Texas  A  P.  R. 
Co.  v.  Harvey,  228  U.  S.  319.  57  L.  ed.  852. 
33  Sup.  Ct,  Rep.  518;  Choctaw.  O.  &  G.  R. 
Co.  V.  McDade.  191  U.  S.  64.  67.  4S  L.  e»L 
96.  100.  24  Sup.  Ct,  Rep.  24,  15  Am.  Xeg. 
Rop.  230:  Texas  *  P.  R.  Co.  r.  Barrett.  1*5 
I'.  S.  617.  41  L.  ed,  llSti.  17  Sup.  Ct.  Rep. 
707.  1  Am.  Xeg.  Rep.  745;  Worden  v.  G.jre- 
Meenan  Co.  S3  Coan.  642.  7$  Atl.  422: 
Smalls  V.  Southern  R.  Co.  115  Ga,  137,  41 
S.  E,  492:  Katalla  Co.  v.  Rones.  lOS  C,  C, 
A.  132,  1S6  Fed.  30:  Sharon  Fire  Brick  Co. 
T.  Miller.  IW  C.  C.  A.  340.  ISl  Fed.  830; 
Detroit  Cr3de<»»  Co.  t,  Grable,  36  C,  C.  A. 
•M,  SM  Fed,  73:  Toxas  *  P.  R.  Co,  v,  Archi- 
bald. 170  U.  S.  671.  672,  42  U  ed.  i:?:.  IS 
Sup.  Ct-  Rep,  777.  4  Am.  Xeg.  Rep,  74<S: 
Chicago.  B.  A  Q.  R.  Co,  t,  Sialstix^m.  4* 
LJI..A.  X.S.>  3S7.  1:1  C.  C.  A.  iI.V  I. -5 
Fed.  729:  St,  Loais  Cordage  C*.  t.  Mii>r. 
63  UR.A.  551,  61  C.  C.  A.  477,  12«  Fed. 
5.i<-  :5  .Am.  Xes-  Re?.  47«:  Ktt5«-  t,  Port- 
land Gold  m-;e.\\v  ':•>?  C-  C-  -v.  2«*.  :<4 

Fed.  43:  Lsb*::,  Mast.  4  S.  ?  "vj- 

The  d,v:ric*  o-f  assazejticii  oc  risi  »  a 
*T  Jo  tie  a--:..^=  iri«;<»«r  lit  ar^fscrT^it 
lirjvr  »a5  k=o»i  a;-:-.^">  .^r  <v<r*lr3.-:;T  ■. 

>  :»>  tio  StTTis;  at  tie  time  v^oi  ^  ec- 

K-feti  lie  escr;.rT=tit. 
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Iieary  t.  Boston  &  A.  R.  Co.  139  Maes. 
680,  52  Am.  Rep.  733,  2  N.  E.  115;  Ragtn 
T.  Toledo,  A.  A.  &  X.  M.  R.  Co.  07  Mich. 
265,  37  Am.  St.  Rep.  330,  56  X.  VV.  612. 

Assumption  of  risk  is  not  modified  nor 
controlled  by  the  fact  that  contributory  neg- 
ligence is  DO  defense. 

Jackson  v.  Chicago,  R.  I.  &  P.  R.  Co.  102 
C.  C.  A.  159,  178  Fed.  435;  Labatt,  Mast.  & 
S.  pp.  749,  768,  772. 

Messrs.  William  C,  Douglass  and  Clyde 
A.  Douglass,  for  defendant  in  error: 

Assumption  of  risk  is  a  common-law  de- 
fense, and  not  a  creation  of  the  Federal 
power. 

Burnett  t.  Atlantic  Coast  Line  R.  Co.  163 
X.  C.  186,  79  S.  E.  414;  Pennsylvania  R.  Co. 
V.  Hughes,  191  U.  S.  478,  48  L.  ed.  269,  24 
Sup.  Ct.  Rep.  132. 

The  servant  cannot  assume  the  risk  of 
the  negligence  of  the  master. 

Union  P.  R.  Co.  v.  O'Brien,  161  U.  S.  452, 
40  L.  ed.  767,  36  Sup.  Ct.  Rep.  618;  Hicks 
V.  Naomi  Falls  Mfg.  Co.  138  N.  C.  319,  50 
S.  E.  703;  Marks  v.  Harriet  Cotton  Mills, 
138  X.  C.  402,  50  S.  E.  769,  3  Ann.  Cas.  812; 
Prcssly  V.  Dover  Yarn  Mills,  138  N.  C.  417, 
51  S.  E.  69;  Gottlieb  v.  Xew  York,  L.  E.  & 
W.  R.  Co.  100  X.  y.  467,  3  N.  E.  344; 
Mason  v.  Richmond  &  D.  R.  Co.  HI  X.  C. 
482,  18  L.R.A.  845,  32  Am.  St.  Rep.  814,  16 
S.  E.  698 ;  Hudson  y.  Charleston,  C.  &  C.  R. 
Co.  104  N.  C.  491,  10  S.  E.  669;  Schlacker 
T.  Ashland  Iron  Min.  Co.  89  Mich.  262,  50 
X.  W.  839;  Greene  v.  Minneapolis  &  St. 
L.  R.  Co.  31  Minn.  248,  47  Am.  Rep.  785,  17 
X.  W.  378;  Sims  v.  Lindsay,  122  X.  C.  678, 
30  S.  E.  19;  Sibbert  v.  Scotland  Cotton 
Mills,  145  N.  C.  311,  59  S.  E.  79;  Leggetf 
V.  Atlantic  Coast  Lane  R.  Co.  152  X.  C.  Ill, 
67  S.  E.  249;  Bissell  v.  Greenleaf-Johnson 
Lumber  Co.  152  X.  C.  124,  67  S.  E.  269; 
Tanner  v.  Frank  Hitch  Lumber  Co.  140  N. 
C.  477,  53  S.  E.  287;  VVorley  v.  Laurel  River 
Logging  Co.  157  N.  C.  490,  73  S.  E.  107; 
Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  497, 
109  Fed.  441 ;  Wright  v.  Yazoo  &  M.  Valley 
R.  Co.  197  Fed.  96;  Dcninger  v.  American 
Locomotive  Co.  107  C.  C.  A.  126,  186  Fed. 
32. 

This  case  was  properly  submitted  to  the 
jury  upon  the  doctrine  of  tlie  ideal  prudent 
man. 

Kane  v.  Xortliern  C.  R.  Co.  128  U.  S.  91, 
32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16 ;  Snow  v. 
Rousatonic  R.  Co.  8  Alien,  441,  85  Am.  Dec. 
720,  15  Am.  Xeg.  Cas.  447 ;  Gardner  v.  Mich- 
igan C.  R.  Co.  150  U.  S.  349,  37  L.  ed.  1107, 
14  Sup.  Ct.  Rep.  140:  1  White,  Personal  In- 
juries on  Railroads,  §§  370,  377 ;  I-ake  Shore 
t  M.  S.  R.  Co.  V.  McCormick,  74  Ind.  440; 
Cr^g  V.  Chicago  &  W.  M.  R.  Co.  91  Mich. 
624,  52  N.  W.  62;  Consolidated  Coal  Co.  v. 
Haenni,  146  III.  614,  35  X.  E.  162;  Bridges 
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V.  St.  Louis,  I.  M.  &  S.  R.  Co.  6  Mo.  App. 
380;  Parkor  v.  South  Carolina  &  G.  R.  Co. 
48  S.  C.  364,  26  S.  E.  669.  1  Am.  Xeg.  Rep. 
081;  Vosburgh  v.  Lake  Shore  &  M.  S.  R. 
Co.  94  X.  Y.  374,  46  Am.  Rep.  148;  1 
Shearm.  &  Redf .  Xeg.  §  194 ;  Gottlieb  v.  Xew 
York,  L.  E.  &  W.  R.  Co.  100  X.  Y.  467,  3 
X.  E.  344;  Mason  v.  Richmond  &  D.  R.  Co. 
in  X.  C.  491,  18  L.R.A.  845,  32  Am.  St. 
Rep.  814,  16  S.  E.  698;  Hermanek  v.  Chi- 
cago &  X.  W.  R.  Co.  108  C.  C.  A.  254,  180 
Fed.  142;  Barber  Asphalt  Paving  Co.  v. 
Austin,  108  C.  C.  A.  365,  186  Fed.  443; 
Hudson  V.  Charleston,  C.  4  C.  R.  Co.  104 
X.  C.  491,  10  S.  E.  669. 

The  laws  of  North  Carolina  have  abol- 
ished assumption  of  risk  as  a  defense,  and 
Congress,  in  the  act  under  consideration, 
having  left  open  this  part  of  the  fteld,  the 
state  law  governs,  and  assumption  of  risk 
can  in  no  case  be  pleaded  in  an  action 
brought  under  the  act  in  the  state  courts 
of  Xorth  Carolina. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289;  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L. 
ed.  819;  Smith  v.  Alabama,  124  U.  S.  408, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  564;  Nashville,  C.  &.  St.  L.  R. 
Co.  V.  Alabama,  128  U.  S.  96,  2  Inters.  Com. 
Rep.  238,  32  L.  ed.  352,  9  Sup.  Ct.  Rep.  28; 
Southern  R.  Co.  v.  King,  217  U.  S.  524,  54 
L.  ed.  868,  30  Sup.  Ct.  Rep.  694. 

Mr.  Justice  Pitney  delivered  the  opin- 
ion of  the  court: 

Horton  sued  the  Seaboard  Air  Line  Rail- 
way in  the  superior  court  of  Wake  county, 
Xorth  Carolina,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  while  in 
defendant's  employ  as  a  locomotive  engineer. 
The  action  was  brought  under  the  Federal 
employers'  liability  act  of  April  22,  1908 
(36  Stat,  at  L.  65,  chap.  149,  U.  S.  Comp. 
Stat.  Supp.  1011,  p.  1322),  as  amended 
April  5,  1!)10  (36  Stat,  at  L.  291,  chap. 
143,  U.  S.  Comp.  Stat.  Supp.  1911,  p.  1324). 
In  the  complaint  it  was  sufficiently  averred 
that  defendant  was  a  corporation  oprratini? 
a  line  of  railway  as  a  common  carrier  iii 
interstate  commerce,  and  that  plaintiff,  at 
the  time  he  was  injured,  was  employed  by 
defendant  in  such  commerce.  These  facta 
were  not  in  issue  at  the  trial. 

As  to  the  circumstances  of  the  occurrence 
of  the  injury,  plaintiff's  evidence  tended  to 
show  that  on  July  27,  1910,  defendant's 
locomotive  engine  No.  752  was  placed  in 
his  charge;  that  it  was  equipped  with  a 
Buckner  water  gauge,  a  device  attached  to 
the  boiler  head  for  the  purpose  of  showing 
the  level  of  the  water  in  the  boiler,  and 
consisting  of  a  brass  frame  or  case,  incloa- 
ing  a  thin  glass  tube  which  communicatea 
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with  the  boiler  above  and  bclovr  in  auch 
manner  that  the  tube  received  water  and 
stcum  direct  from  the  boiler  and  under  the 
full  boiler  pressure.  In  order  to  shield  the 
engineer  from  injury  in  case  of  the  bursting 
of  the  tube,  a  piece  of  ordinary  glass,  2  or 
3  inches  wide,  8  or  9  inches  long,  and  about 
half  an  inch  thick,  known  as  a  guard  glass, 
should  have  been  provided,  this  being  a  part 
of  the  regular  equipment  of  the  Buckner 
water  gauge.  There  were  slots  for  receiving 
the  guard  glass  and  holding  it  in  position 
in  the  front  of  the  water  tube.  At  each  end 
of  the  tube,  valves  were  provided  for  the 
purpose  of  disconnecting  it  from  the  boiler. 
As  an  alternative  but  probably  less  con- 
venient method  of  determining  the  level  of 
the  water  in  the  boiler,  ordinary  gauge  cocks 
wore  provided. 

Plaintiff  was  an  experienced  locomotive 
engineer,  and,  according  to  his  own  testi- 
mony, was  fully  aware  of  the  function  of 
the  guard  glass  and  of  its  importance  to 
his  safety.  He  testified  that  when  he  took 
the  engine  out  on  his  first  trip  on  July  27th, 
he  observed  that  the  guard  glass  was  miss- 
ing; that  on  his  return  upon  the  following 
day  he  reported  this  to  defendant's  round- 
house foreman,  to  whom  reports  of  such 
defects  were  properly  made,  and  asked  him 
for  a  guard  glass;  that  the  foreman  stated 
there  were  none  in  stock  at  that  place,  and 
it  would  be  necessary  to  send  to  a  distance 
to  get  one;  that  he  would  do  this,  and  that 
plaintiff  should  meanwhile  run  the  engine 
without  one;  and  that,  having  ineffectually 
endeavored  to  get  a  guard  glass  from  an- 
other source,  plaintiff  proceeded  to  drive 
the  engine  with  the  use  of  the  unguarded 
water  gauge  until  August  4th,  when  the 
glass  exploded  and  flying  fragments  struck 
him  in  the  face,  causing  the  injuries  upon 
which  his  claim  for  damages  was  based. 

Defendant's  evidence  tended  to  show  that 
when  the  engine  was  placed  in  plaintiff's 
charge  on  July  27th  the  water  glass  was  in 
good  condition,  with  a  guard  glass  in  place; 
that  the  gauge  rocks  were  likewise  in  good 
working  order;  that  it  was  the  duty  of  a 
locomotive  engineer  to  inspect  his  engine 
and  know  that  it  was  in  proper  order  be- 
fore taking  it  out,  and  if  not  in  proper 
order  to  make  a  written  report  to  the 
roundhouse  foreman,  specifying  the  defects; 
that  if  anything  should  happen  to  the  water 
glass  it  was  the  engineer's  duty  to  close  the 
valves  80  as  to  exclude  the  steam  pressure 
from  it,  and  run  the  engine  with  the  gauge 
cocks,  and  that  these  were  suflicient  for  the 
purpose:  and  that  plaintiff  made  repeated 
reports  in  writing  between  July  27  and  the 
time  of  his  injury,  mentioning  other  things 
needed  about  his  engine,  but  making  no  men- 
tion of  the  water  gauge  or  the  guard  glass. 
L.R.A.1915C. 


The  fireman  testified  specificalTy  tbst- 
when  plaintiff  took  charge  of  the-  engine- 
on  the  morning  of  the  27th  the  water  glasH 
had  the  shield  or  guard  in  front  of  it,  but 
that  it  was  smoky,  so  that  one  could'  not  see- 
through  it;  that  he,  the  fireman,  in  the  pres- 
ence of  plaintiff,  removed  the  guard  glass  in 
order  to  clean  it;  and  that  in  plaintiff's 
presence  it  became  broken.  The  roundhouse 
foreman  specifically  denied  plaintiff's  testi- 
mony about  the  complaint  and  the  promise 
of  reparation. 

Under  instructions  presently  to  be'  no- 
ticed, the  case  Was  submitted  to  the-  jury 
upon  three  issues,  to  which  responses  were 
made  as  follows: 

(1)  Was  plaintiff  injured  by  defendant's 
negligence?    Answer,  Yes. 

(2)  If  so,  did  plaintiff  assume  the  risk  of 
injury?     Answer,  Ko. 

(3)  Did  plaintiff  by  his  own  negligence 
contribute  to  his  injury?    Answer,  Yes. 

The  jury  also  assessed  substantial  dam- 
ages, for  which  judgment  was  rendered,  by 
the  trial  court,  and  upon  appeal  the  su- 
preme court  affirmed  the  judgment  (162  N. 
C.  424,  78  S.  E.  494).  The  case  comes  here, 
under  S  237,  Judicial  Code  [30  Stat,  at  U 
1156,  chap.  231,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  227],  upon  questions  arising  out 
of  instructions  given  and  refused  to  be  given 
to  the  jury  as  to  the  nature  of  the  dnty  of 
the  employer  and  the  rules  respecting  as- 
sumption of  risk  and  contributory  negli- 
gence under  the  Federal  employers'  tiability 
act. 

There  is  a  motion  to  dismiss,  upon  the 
ground  that  no  return  day  is  specified  in 
the  writ  of  error  or  citation.  Carroll  v. 
Doraey  (1857)  20  How.  204,  207,  15  I*  ed. 
803,  804,  and  Sea  v.  Connecticut  Mut.  L. 
Ins.  Co.  (1880)  154  U.  S.  659,  and  25  L. 
ed.  882,  14  Sup.  Ct.  Rep.  1191,  are  relied 
upon.  These  decisions  were  based  upon 
§  22  of  the  judiciary  act  of  September  24, 
1789,  1  Stat,  at  L.  84,  chap.  20,  which  was 
held  to  require  a  certain  return  day  to  be 
specified  in  the  writ  of  error.  Accordingly, 
general  rule  33,  promulgated  December 
terms,  1887  (6  Wall,  vi.),  afterwards  found 
as  clause  5  of  rule  8  of  the  revised  rules 
promulgated  January  7,  1884  (108  U.  S. 
577,  20  L.  ed.  902,  3  Sup.  Ct.  Rep.  vii.), 
required  that  the  writ  of  error  and  citation 
should  be  returnable  on  the  first  day  of 
the  term  in  cases  where  final  judgment  was 
rendered  more  than  thirty  days  before  that 
day,  and  on  the  third  Monday  of  the  term 
in  cases  where  judgment  was  rendered  less 
than  thirty  days  before  the  first  day. 
Blatchf.  U.  S.  Ct.  Rules  77.  But  under 
the  authority  conferred  by  §  917,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901.  p.  684),  the  court, 
on  January  26,  1891,  amended  clause  6  of 
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rule  8  ao  as  to  read :  "All  appeals,  writs  of 
error,  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the 
day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term  time, 
and  be  served  before  the  return  day"  (137 
U.  S.  710,  34  L.  ed.  1122,  11  Sup.  Ct.  Rep. 
iii.).  And  in  the  present  rule  as  promul- 
gated December  22,  1911  (222  U.  S.  p.  14, 
-\pp.x.  56  L.  ed.  1297,  32  Sup.  Ct.  Rep. 
vii.),  the  same  language  is  retained,  with 
an  exception  extending  the  time  to  sixty 
days  in  writs  of  error  and  appeals  from  the 
western  states,  and  Alaska,  Hawaii,  and 
Porto  Rico,  and  to  120  days  as  to  the  Phil- 
ippine Islands.  An  extension  of  the  time 
iu  favor  of  the  more  distant  states  and 
territories  was  first  introduced  as  clause 
3  of  original  rule  63,  promulgated  at  De- 
cember term,  1853  (16  How.  ix.  14  L.  ed. 
818),  and  has  been  continued,  with  amend- 
ments, until  the  present  time  (21  How. 
viii.;  2  Wall,  vlii.;  108  U.  S.  578,  20  L.  ed. 
903,  3  Sup.  Ct.  Rep.  viii.).  It  has,  how- 
ever, no  bearing  upon  the  form  of  the  writ 
or  citation,  aside  from  the  limit  of  time 
that  may  be  allowed  between  date  and  re- 
turn. 

The  present  writ  of  error  and  citation 
(rere  dated  the  4th  day  of  August,  1913,  and 
in  terms  were  returnable  "within  thirty 
days  from  the  date  hereof."  This  form  .has 
been  usually  employed,  with  the  approval 
of  the  court,  since  the  amendment  of  the 
rule  made  in  1891,  as  mentioned.  It  is  a 
substantial  compliance  with  the  present 
rule,  and  tends  to  avoid  errors  that  other- 
wise might  be  made  in  inserting  a  day  cer- 
tain as  a  return  day. 

This  motion  must  therefore  be  denied. 

A  second  motion  to  dismiss,  based  upon 
grounds  still  more  technical,  and  which  need 
not  be  particularly  stated,  will  likewise  be 
denied. 

There  is  a  further  motion  to  dismiss  for 
want  of  jurisdiction,  upon  the  ground  that 
no  right,  privilege,  or  immunity  under  the 
employers'  liability  act  was  especially  set 
up  or  claimed  in  the  state  court  of  last 
resort  and  by  that  court  denied.  But  since 
that  court  sustained  the  trial  court  in  over- 
ruling certain  contentions  made  by  plaintiff 
in  error  asserting  a  construction  of  the  act, 
which,  if  acceded  to,  would  presumably 
have  produced  a  verdict  in  its  favor,  and 
consequent  immunity  from  the  action,  this 
motion  must  be  denied,  upon  the  authority 
of  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  McWhirter, 
229  U.  S.  265,  57  L.  ed.  1179,  33  Sup.  Ct. 
Rep.  858. 

Coming  now  to  the  merits,  we  need  con- 
sider only  certain  assignments  of  error  that 
are  based  upon  exceptions  to  the  action  of 
the  trial  judge  in  giving  and  refusing  to 
I.R.A.1915C. 


give  instructions  relating  to  the  issues  of 
defendant's  negligence,  the  assumption  of 
risk,  and  contributory  negligence. 

At  the  outset  we  observe  that  the  judge 
evidently  misapprehended  the  effect  of  the 
Federal  act  upon  state  legislation.  Thus, 
the  jury  was  told  that  plaintiff  had  brought 
the  action  under  the  Federal  statute;  "And 
where  Congress  enacts  a  law  within  the 
limits  of  its  power,  that  law  should  be  en- 
forced uniformly  throughout  the  entire 
United  States.  If  it  is  in  conflict  with  the 
state  law,  the  state  law  is  superseded.  But 
where  there  is  no  conflict  expressed  by  the 
statute  of  the  United  States,  then  the  rule 
of  the  state  prevails."  This,  of  course,  in 
the  absence  of  a  specific  statement  of  the 
applicable  rule  of  the  state  law,  might  be 
treated  as  academic.  But  the  theory  was 
carried  into  the  specific  instructions,  to  the 
extent  that  upon  the  questions  of  the  em- 
ployer's duty  and  the  assumption  of  risk 
by  the  employee,  the  charge  was  modeled 
rather  upon  the  North  Carolina  statute  than 
upon  the  act  of  Congress.  By  §  2646,  N. 
C.  Revisal  of  1905,  "Any  servant  or  em- 
ployee of  any  railroad  company  operating 
in  this  state  who  shall  suffer  injury  to  his 
person,  or  the  personal  representative  of 
any  such  servant  or  employee  who  shall 
have  suffered  death  in  the  course  of  his 
services  or  employment  with  such  company 
by  the  negligence,  carelessness,  or  incompe- 
tence of  any  other  servant,  employee,  or 
agent  of  the  company,  or  by  any  defect  in 
the  machinery,  ways,  or  appliances  of  the 
company,  shall  be  entitled  to  maintain  an 
action  against  such  company.  Any  contract 
or  agreement,  expressed  or  implied,  made 
by  any  employee  of  such  company  to  waive 
the  benefit  of  this  section,  shall  be  null  and 
void." 

Upon  the  issue  of  defendant's  negligence, 
the  trial  court  charged  the  jury  as  follows: 
"It  is  tlie  duty  of  the  defendant  to  provide 
a  reasonably  safe  place  for  the  plaintiff  to 
work,  and  to  furnish  him  with  reasonably 
safe  appliances  with  which  to  do  his  work." 
And  in  various  other  forms  the  notion  was 
expressed  that  the  duty  of  defendant  was 
absolute  with  respect  to  the  safety  of  the 
place  of  work  and  of  the  appliances  for  the 
work.  Thus:  "If  you  find  from  the  evidence 
that  it  [the  locomotive  engine]  was  turned 
over  to  him  without  the  guard,  and  if  you 
further  find  from  the  evidence  that  the 
guard  was  a  proper  safety  provision  for 
the  use  of  that  gauge,  and  that  it  was  un- 
safe without  it,  then  the  defendant  did  not 
furnish  him  a  safe  place  and  a  safe  ap- 
pliance to  do  his  work,  and  if  it  remained 
in  that  condition  it  was  continuing  negli- 
gence on  the  part  of  the  defendant,  and  if 
he   was  injured  in  consequence  thereof,   if 
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you  so  find  by  the  greater  weight  of  the 
evidence,  you  should  answer  the  first  issue, 
'Yes.' " 

In  these  Instructions  the  trial  judge  evi- 
dently adopted  the  same  measure  of  respon- 
sibility respecting  the  character  and  safe 
condition  of  tlie  place  of  wort;,  and  the  ap- 
pliances for  the  doing  of  the  work,  that  is 
prescribed  by  the  local  statute.  But  it  is 
settled  that  since  Congress,  by  the  act  of 
1908,  took  possession  of  the  field  of  the 
employer's  liability  to  employees  in  inter- 
state transportation  by  rail,  all  state  laws 
upon  the  subject  arc  superseded.  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  55, 
66  L.  ed.  327,  348,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  i  N.  C.  C.  A.  875. 

The  act  is  quoted  in  full  in  that  case  at 
p.  6.  By  its  1st  section  a  right  of  action 
is  conferred  (under  conditions  specified) 
for  injury  or  death  of  the  employee  "result- 
ing in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect 
or  insufiiciency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment." 

This  clause  has  two  branches;  the  one 
covering  the  negligence  of  any  of  tlie  of- 
ficers, agents,  or  employees  of  the  carrier, 
which  has  the  effect  of  abolishing  in  this 
class  of  cases  the  common-law  rule  that  ex- 
empted the  employer  from  responsibility  for 
the  negligence  of  a  fellow  employee  of  the 
plaintiff;  and  the  other  relating  to  defects 
and  insufficiencies  in  the  cars,  engines,  ap- 
pliances, etc.  But,  plainly,  with  respect  to 
the  latter  as  well  as  the  former  ground  of 
liability,  it  was  the  intention  of  Congress 
to  base  the  action  upon  negligence  only,  and 
to  exclude  responsibility  of  the  carrier  to 
its  employees  for  defects  and  insufficiencies 
not  attributable  to  negligence.  The  com- 
mon-law rule  is  that  an  employer  is  not  a 
guarantor  of  the  safety  of  the  place  of  work 
or  of  the  machinery  and  appliances  of  the 
work;  the  extent  of  its  duty  to  its  em- 
ployees is  to  see  that  ordinary  care  and 
prudence  are  exercised,  to  the  end  that  the 
place  in  which  the  work  is  to  be  performed 
and  the  tools  and  appliances  of  the  work 
may  be  safe  for  the  workmen.  Hough  v. 
Texas  &  P.  R.  Co.  100  U.  S.  213,  217,  25 
L.  ed.  C12,  615;  Washington  &  G.  R.  Co.  v. 
ilcDade,  135  U.  S.  554,  570,  34  L.  ed.  235, 
241,  10  Sup.  Ct.  Rep.  1044;  Choctaw,  0. 
&  G.  R.  Co.  v,  McDade,  191  U.  S.  04,  67,  48 
L.  ed.  96,  100,  24  Sup.  Ct.  Rep.  24,  15  Am. 
Neg.  Rep.  230.  To  hold  that  under  the 
statute  the  railroad  company  is  liable  for 
the  injury  or  death  of  an  employee  result- 
ing from  any  defect  or  insufficiency  in  its 
L.R.A.1915C. 


cars,  engines,  appliances,  etc.,  however 
caused,  is  to  take  from  the  act  the  words 
"due  to  its  negligence."  The  plain  effect  of 
these  words  is  to  condition  the  liability 
upon  negligence;  and  had  there  been  doubt 
before  as  to  the  common-law  rule,  certainly 
the  act  now  limits  the  responsibility  of  the 
company  as  indicated.  The  instructions 
above  quoted  imposed  upon  the  employer  an 
absolute  responsibility  for  the  safe  con- 
dition of  the  appliances  of  the  work,  in- 
stead of  limiting  the  responsibility  to  the 
exercise  of  reasonable  care.  In  effect,  the 
jury  was  instructed  that  the  absence  of  the 
guard  glass  was  conclusive  evidence  of  de- 
fendant's negligence.  In  this  there  was 
error. 

The  questions  more  particularly  dis- 
cussed, however,  and  upon  which  the  de- 
cision seems  to  have  turned  in  the  supreme 
court  of  North  Carolina,  pertain  to  the  is- 
sues of  assumption  of  risk  and  contribu- 
tory negligence.  By  §  3  of  the  act  of  1908 
it  is  declared  that  "the  fact  that  the  em- 
ployee may  have  been  guilty  of  contribu- 
tory negligence  shall  not  bar  a  recovery, 
but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee:  Pro- 
vided, that  no  such  employee  who  may  be  in- 
jured or  killed  shall  be  held  to  have  been 
guilty  of  contributory  negligence  in  any 
case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or 
death  of  such  employee."  And  by  §  4, 
"Such  employee  shall  not  be  held  to  have 
assumed  the  risks  of  his  employment  in  any 
case  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  injury  or 
death  of  such  employee." 

By  the  phrase  "any  statute  enacted  for 
the  safety  of  employees,"  Congress  evident- 
ly intended  Federal  statutes,  such  as  the 
safety  appliance  acts  (27  Stat,  at  L.  S31, 
chap.  196,  U.  S.  Comp.  Stat.  1901,  p.  3174; 
32  Stat,  at  L.  943,  chap.  976,  U.  S.  Comp. 
Stat.  Supp.  1911,  p.  1314;  36  Stat,  at  L. 
298,  chap.  160,  U.  S.  Comp.  Stat.  Supp. 
1911,  p.  1327;  id.  913,  chap.  103,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1333),  and  the 
hours  of  service  act  (34  Stat,  at  L.  1415, 
chap.  2939,  U.  S.  Comp.  Stat.  Supp.  1911, 
p.  1321).  For  it  is  not  to  be  conceived 
that,  in  enacting  a  general  law  for  estab- 
lishing and  enforcing  the  responsibility  of 
common  carriers  by  railroad  to  their  em- 
ployees in  interstate  commerce.  Congress 
intended  to  permit  the  legislatures  of  the 
several  states  to  determine  the  effect  of  con- 
tributory negligence  and  assumption  of  risk, 
by  enacting  statutes  for  the  safety  of  em- 
ployees, since  this  would  in  effect  relegate 
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to  state  control  two  of  the  essential  factors 
that  determine  the  responsibility  of  the  em- 
ployer. 

It  seems  to  us  that  §  4,  in  eliminating 
the  defense  of  assumption  of  risk  in  the 
cases  indicated,  quite  plainly  evidences  the 
legislative  intent  tliat  in  all  other  cases 
such  assumption  shall  have  its  former  ef- 
fect as  a  complete  bar  to  the  action.  And, 
taking  §§  3  and  4  together,  there  is  no 
doubt  that  Congress  recognized  the  distinc- 
tion between  contributory  negligence  and 
assumption  of  risk;  for,  while  it  is  de- 
clared that  neither  of  these  shall  avail  the 
carrier  in  eases  where  the  violation  of  a 
statute  has  contributed  to  the  injury  or 
death  of  the  employee,  there  is,  with  re- 
spect to  cases  not  in  this  category,  a  limi- 
tation upon  the  effect  that  is  to  be  given 
to  contributory  negligence,  while  no  corre- 
sponding limitation  is  imposed  upon  the  de- 
fense of  assumption  of  risk — perhaps  none 
was  deemed  feasible. 

The  distinction,  although  simple,  is  some- 
times overlooked.  Contributory  negligence 
involves  the  notion  of  some  fault  or  breach 
of  duty  on  the  part  of  the  employee;  and 
since  it  is  ordinarily  his  duty  to  take  some 
precaution  for  his  own  safety  when  engaged 
in  a  hazardous  occupation,  contributory 
negligence  is  sometimes  defined  as  a  failure 
to  use  such  care  for  his  safety  as  ordinarily 
prudent  employees  in  similar  circumstances 
would  use.  On  the  other  hand,  the  assump- 
tion of  risk,  even  though  the  risk  be  obvi- 
ous, may  be  free  from  any  suggestion  of 
fault  or  negligence  on  the  part  of  the  em- 
ployee. The  risks  may  be  present,  notwith- 
standing the  exercise  of  all  reasonable  care 
on  his  part.  Some  employments  are  neces- 
sarily fraught  with  danger  to  the  workman, 
— danger  that  must  be  and  is  confronted  in 
the  line  of  his  duty.  Such  dangers  as  are 
normally  and  necessarily  incident  to  the 
occupation  are  presumably  taken  into  the 
account  in  fixing  the  rate  of  wages.  And  a 
workman  of  mature  years  is  taken  to  as- 
sume risks  of  this  sort,  whether  he  is  actu- 
ally aware  of  them  or  not.  But  risks  of 
another  sort,  not  naturally  incident  to  the 
occupation,  may  arise  out  of  the  failure  of 
the  employer  to  exercise  due  care  with  re- 
spect to  providing  a  safe  place  of  work  and 
suitable  and  safe  appliances  for  the  work. 
These  the  employee  is  not  treated  as  assum- 
ing until  he  becomes  aware  of  the  defect  or 
disrepair  and  of  the  risk  arising  from  it, 
unless  defect  and  risk  alike  are  so  obvious 
that  an  ordinarily  prudent  person  under  the 
circumstances  would  have  observed  and  ap- 
preciated them.  These  distinctions  ha^e 
been  recognized  and  applied  in  numerous 
decisions  of  this  court.  Choctaw,  O.  &  G.  R. 
Co.  v.  McDade,  191  U.  S.  64,  68, 48  L.  ed.  96, 
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100,  24  Sup.  Ct.  Rep.  24,  15  Am.  Neg.  Rep. 
230;  Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co. 
220  U.  S.  590,  596,  55  L.  ed.  596,  600,  31 
Sup.  Ct.  Rep.  561;  Texas  &.  P.  R.  Co.  v. 
Harvey,  228  U.  S.  319,  321,  67  L.  ed.  8.')2, 
855,  33  Sup.  Ct.  Rep.  518;  Gila  Valley,  G.  & 
N.  R.  Co.  V.  Hall,  232  U.  S.  94,  102,  58  L. 
od.  521,  524,  34  Sup.  Ct.  Rep.  229;  and  cases 
cited. 

When  the  employee  does  know  of  the  de- 
fect, and  appreciates  the  risk  that  is  at- 
tributable to  it,  then  if  he  continues  !•■'  the 
employment  without  objection,  or  without 
obtaining  from  the  employer  or  his  repre- 
sentative an  assurance  that  the  defect  will 
be  remedied,  the  employee  assumes  the  risk, 
even  though  it  arise  out  of  the  master's 
breach  of  duty.  If,  however,  there  be  a 
promise  of  reparation,  then  during  such 
time  as  may  be  reasonably  required  for  its 
performance,  or  until  the  particular  time 
specified  for  its  performance,  the  employee, 
relying  upon  the  promise,  does  not  assume 
the  risk  unless  Jtt  least  the  danger  be  so  im- 
minent that  no  ordinarily  prudent  man  un- 
der the  circumstances  would  rely  upon  such 
promise.  Hough  v.  Texas  &  P.  R.  Co.  100 
U.  S.  213,  224,  25  L.  ed.  612,  617;  South- 
western Brewery  &  Ice  Co.  v.  Schmidt,  226 
U.  S.  162,  168,  57  L.  ed.  170,  173,  33  Sup. 
Ct.  Rep.  68.  This  branch  of  the  law  of 
master  and  servant  seems  to  be  traceable  to 
Holmes  v.  Clarke,  6  Hurlst.  4  N.  349,  30  L. 
J.  Exch.  N.  S.  135,  7  Jur.  N.  S.  397,  3  L.  T. 
N.  S.  675,  9  Week.  Rep.  419;  Clarke  v. 
Holmes,  7  Hurlst.  &  N.  937,  9  L.  T.  N.  S. 
178,  10  Week.  Rep.  405. 

In  the  light  of  these  principles,  the  rul- 
ings of  the  trial  court  in  the  case  at  bar 
must  be  considered. 

Defendant  specifically  requested  an  in- 
struction that  plaintiff's  right  to  recover 
damages  was  to  be  determined  by  the  pro- 
visions of  the  Federal  act,  and  that  "if  you 
find  by  a  preponderance  of  evidence  that  the 
water  glass  on  the  engine  on  which  plain- 
tiff was  employed  was  not  provided  with  a 
guard  glass,  and  the  condition  of  the  glass 
was  open  and  obvious  and  was  fully  known 
to  plaintiff,  and  he  continued  to  use  such 
water  glass  with  such  knowledge  and  with- 
out objection,  and  that  he  knew  the  risk 
incident  thereto,  then  the  court  charges  you 
that  the  plaintiff  voluntarily  assumed  the 
risk  incident  to  such  use,  and  you  will  an- 
swer the  second  issue  'Yes.' "  The  court 
gave  this  instruction  as  applicable  to  the 
issue  of  contributory  negligence,  and  in- 
stead of  the  words,  "then  the  court  charges 
you  that  the  plaintiff  voluntarily  assumed 
the  risk  incident  to  such  use,  and  you  will 
answer'  the  second  issue  'Yes,' "  used  the 
words,  "then  the  court  charges  you  that  the 
plaintiff  was  guilty   of   contributory   negli- 
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gence,  and  yoa  will  answer  the  third  issue 
'Yes.' "  To  the  refusal  to  give  the  instruc- 
tion as  requested,  and  the  modification  of  it, 
defendant  excepted. 

The  trial  court  evidently  deemed,  as  did 
the  state  supreme  court,  that  the  topic  of 
assumption  of  risk,  with  reference  to  the 
circumstances  of  the  case,  was  sufficiently 
and  properly  covered  by  an  instruction 
actually  given  as  follows :- after  stating  in 
general  terms  that  "a  man  assumes  the  risk 
when  he  takes  employment,  incident  to  the 
class  of  work  which  he  is  to  perform,"  but 
that  "he  does  not  assume  the  risk  incident 
to  the  negligence  of  his  employer  in  provid- 
ing machinery  and  appliances  with  which  he 
has  to  work,"  the  court  proceeded  as  fol- 
lows : 

"On  the  other  hand,  the  employer  has  the 
right  to  assume  that  his  employee  will  go 
about  his  work  in  a  reasonably  safe  way, 
and  give  due  regard  to  the  machinery  and 
appliances  which  are  in  his  hands  and  under 
his  control,  and  if  you  should  find  from  the 
evidence  by  its  greater  weight  (because  the 
burden  in  this  instance  is  on  the  defendant), 
that  the  plaintiff  knew  of  the  absence  of 
the  guard  or  shield  to  the  water  guage  and 
failed  to  give  notice  to  the  defendant  or  to 
the  agent  whose  duty  it  was  to  furnish  the 
water  guage  and  appliance,  and  he  con- 
tinued to  use  it  without  giving  that  notice, 
it  heing  furnished  to  him  in  a  safe  condition, 
then  he  assumed  the  risk  incident  to  his 
work  in  the  engine  with  the  glass  water 
gauge  in  that  condition,  although  he  might 
have  handled  his  engine  in  every  other  re- 
spect with  perfect  care."     [Italics  ours.] 

It  will  be  observed  that  by  this  instruc- 
tion the  application  of  the  rule  of  assump- 
tion of  risk  was  conditioned  upon  the  jury 
finding  that  the  water  gauge,  when  fur- 
nished to  plaintiff,  was  in  a  safe  condition. 
Here  again  the  court  appears  to  have  fol- 
lowed the  local  statute,  rather  than  the  act 
of  Congress;  for  §  2646,  K.  C.  Revisal  of 
1905,  already  quoted,  has  been  held  by  the 
state  supreme  court  to  abolish  assumption 
of  risk  as  a  bar  to  an  action  by  a  railroad 
employee  for  an  injury  attributable  to  de- 
fective appliances  furnished  by  the  em- 
ployer. Coley  V.  North  Carolina  R.  Co.  128 
N.  C.  634,  57  L.R.A.  817,  39  S.  E.  43.  The 
trial  court,  while  recognizing  that  the  act  of 
Congress  applied  so  far  as  its  terms  extend- 
ed, and  that  by  its  terms  the  employee  is 
not  to  be  held  to  have  assumed  the  risk  in 
any  case  where  the  violation  by  the  carrier 
of  a  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury,  at  the 
same  time  held  that,  since  no  statute  had 
been  enacted  covering  such  an  appliance  as 
the  glass  water  gauge,  the  rights  of  plain- 
tiff were  such  as  he  would  have  under  the 
L.R.A.1915C. 


state  law.  An  instruction  to  the  jury  to 
this  effect  preceded  the  instructions  we  have 
just  quoted. 

It  is  true  that  such  an  appliance  as  the 
water  gauge  and  guard  glass  in  question  is 
not  covered  by  the  provisions  of  the  safety 
appliance  act,  or  any  other  law  passed  by 
Congress  for  the  safety  of  employees,  in 
force  at  the  time  this  action  arose.  But  the 
necessary  result  of  this  is  not  to  leave  the 
employer  responsible  for  the  consequences  of 
any  defect  in  such  »n  appliance,  excluding 
the  common-law  rule  as  to  assumption  of 
risk,  but  to  leave  the  matter  in  this  respect 
open  to  the  ordinary  application  of  toe  com- 
mon-law rule.  The  adoption  of  the  opposite 
view  would  in  effect  leave  the  several  state 
laws,  and  not  the  act  of  Congress,  to  con- 
trol the  subject-matter. 

By  the  instruction  as  given,  the  applica- 
tion of  the  rule  of  assumed  risk  was  con- 
fined to  the  single  hypothesis  that  the  jury 
should  find  the  guard  glass  was  in  position 
when  the  engine  was  delivered  to  plaintiff 
on  the  morning  of  July  27th  this,  as  al- 
ready pointed  out,  was  one  of  the  questions 
in  dispute;  plaintiff  having  testified  that 
the  guard  glass  was  missing  at  that 
time,  while  his  fireman  testified  (and 
in  this  was  corroborated  by  circumstantial 
evidence)  that  it  was  in  place  at  that  time, 
and  was  subsequently  broken.  But  by  the 
common  law,  with  respect  to  the  assumption 
by  the  employee  of  the  risk  of  injuries  at- 
tributable to  defects  due  to  the  employer's 
negligence,  when  known  and  appreciated  by 
the  employee,  and  not  made  the  subject  of 
objection  or  complaint  by  him,  it  is  quite 
immaterial  whether  the  defect  existed  when 
the  appliance  was  first  placed  in  his  charge, 
or  subsequently  arose.  Hence,  if  the  guard 
glass  was  missing  when  plaintiff  first  took 
the  engine,  as  he  testified,  and  he,  knowing 
of  its  absence  and  the  consequent  risk  to 
himself,  continued  to  use  the  water  gauge 
without  giving  notice  of  the  defect  to  the 
defendant  or  its  representative,  he  assumed 
the  risk. 

Defendant  was  entitled  to  have  the  re- 
quested instruction  given  respecting  as- 
sumption of  risk,  and  as  the  charge  actually 
given  did  not  cover  the  same  ground,  there 
was  error. 

Its  harmful  effect  is  conspicuously  evident 
when  we  note  that  the  jury,  while  finding 
that  plaintiff  did  not  assume  the  risk,  at  the 
same  time  found  that  hu  did  by  his  own 
negligence  contribute  to  his  injury.  Pre- 
sumably, if  instructed  in  the  manner  re- 
quested by  defendant,  the  jury  would  have 
found  that  the  risk  was  assumed,  and  this 
would  have  entitled  defendant  to  a  judg- 
ment in  its  favor,  instead  of  a  mere  miti- 
gation of  the  damages,  which  was  the  conae- 
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quence  of  a  finding  of  contributory  negli- 
gence. 

The  judgment  of  the  Supreme  Court  of 
North  Carolina  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


UNITED  STATES  CIKCTJIT  COURT  OF 
APPEAIiS,  SECOND  CIRCUIT. 

NEW  YORK,  NEW  HAVEN,  &  HARTFORD 
RAILROAD  COMPANY,  Plff.  in  Err, 

V. 

JOSEPH  VIZVARL 

(126  C.  C.  A.  632,  210  Fed.  118.) 

Pleading  —  assumption  of  risk  ^  bene- 
fit of  eridence. 

1.  Defendant  in  an  action  by  a  servant 
to  recover  damages  for  personal  injuries 
may  have  the  benefit  of  evidence  tending 
to  show  assumption  of  risk  which  is  given 
by  plaintiff,  although  such  defense  was  not 
pleaded. 

Master  and  servant  —  assumption  of 
risk  —  Federal  employers'  liability 
act. 

2.  The  Federal  employers'  liability  act 
does  not  abrogate  the  defense  of  assumption 
of  risk  of  neglect  of  common-law  duties  by 
the  master. 

Same  —  simple  tool  —  chisel. 

3.  A  steel  chisel  for  cutting  iron  rails, 
pieces  of  which  are  likely  to  fly  off  and  in- 
jure employees  if  it  is  not  properly  tem- 
pered, and  in  the  manufacture  of  which  it  is 
necessary  carefully  to  teat  several  out  of 
every  lot  turned  out,  is  not  a  simple  tool 
in  the  furnishing  of  which  the  master  is  re- 
lieved from  the  use  of  ordinary  care  to  fur- 
nish a  reasonably  safe  one. 

Trial  — '  assumption  of  risk  —  matter  of 
law. 

4.  It  cannot  be  said  as  matter  of  law 
that  a  railroad  employee  assumes  the 
risk  of  injury  from  using  a  chisel  to  cut 
rails,  in  continuing  to  use  it  after  com- 
plaining of  its  defective  character,  upon  the 
assurance  of  the  foreman  that  it  is  good, 
and  that  he  can  try  it  or  go  home. 

(Ward,  Circuit  Judge,  dissents.) 

(December  18,  1913.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
New  York  to  review  a  judgment  in  plain- 
tiff^s  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
hare  been  caused  by  defendant's  negligence. 
Affirmed. 

Xote.  ^  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
L.RA.1915C. 


Statement  by  Rogers,  Circuit  Judge: 
lliis  action  is  brought  by  an  alien,  a  sub- 
ject of  the  Emperor  of  Austria,  against  the 
defendant  corporation,  a  citizen  of  the  state 
of  Connecticut,  engaged  in  interstate  com- 
merce and  doing  business  in  the  state  of 
New  York.  At  the  time  of  the  commence- 
ment of  the  action  the  plaintiff  was  a  resi- 
dent of  the  state  of  New  York.  The  action 
is  to  recover  damages  for  an  injury  suffered 
by  the  plaintiff  while  employed  by  the  de- 
fendant as  a  "section  hand"  or  laborer  on 
the  railroad.  The  injury  occurred  while  the 
plaintiff  was  striking  a  steel  chisel  with  a 
sledge  hammer  for  the  purpose  of  cutting  a 
steel  rail.  The  chisel  and  hammer  were 
furnished  by  the  section  foreman  in  charge 
of  the  plaintiff.  It  is  claimed  that  the 
chisel  at  the  time,  and  for  a  long  time  prior 
thereto,  was  in  a  defective,  unsafe,  insecure, 
and  dangerous  condition.  The  plaintiff  as- 
serts that  the  chisel  was  so  beaten,  used  up, 
and  mushroomed  that  scales  and  splinters 
formed  thereon,  and  that  when  the  chisel 
was  struck  by  the  hammer  particles  of  steel 
were  liable  to  break  off  and  fly  about  with 
force  and  velocity,  and  that  the  particles, 
because  of  their  shape  and  size,  could  not 
be  detected  by  the  naked  eye.  He  alleges 
that  the  danger  was  not  fully  appreciated 
by  him.  While  the  plaintiff  was  engaged 
at  his  work  and  was  striking  the  head  of 
the  chisel  with  the  hammer,  the  chisel  being 
held  on  the  rail  by  another  of  the  defend- 
ant's employees,  one  of  the  scales,  he  claims, 
flew  off  the  chisel  and  struck  him  in  his 
right  eye,  destroying  the  sight.  For  the 
permanent  injury  thus  suffered,  and  for  his 
physical  and  mental  pain  and  loss  of  wages, 
he  asked  damages  in  the  sum  of  $15,000. 

Argued  before  Coxe,  Ward,  and  Rogers, 
Circuit  Judges. 

Mr.  Frederick  J.  Moses,  with  Mr. 
Cbarles  M.  Sheafe,  Jr.,  for  plaintiff  in 
error : 

The  defendant  was  not  negligent. 

Wyman  v.  Lehigh  Valley  R.  Co.  86  C.  C. 
A.  161,  158  Fed.  957;  Washington  &  G.  R. 
Co.  v.  McDade,  135  U.  S.  554,  34  L.  ed. 
235,  10  Sup.  Ct.  Rep.  1044;  Burns  v.  Old 
Sterling  Iron  &  Min.  Co.  188  N.  Y.  175. 
80  N.  E.  927;  New  York,  N.  H.  &  H.  R.  Co. 
V.  Dailey,  102  C.  C.  A.  660,  179  Fed.  289; 
McCain  v.  Chicago,  B.  &  Q.  R.  Co.  22  C. 
C.  A.  99,  40  U.  S.  App.  181,  76  Fed.  125; 
Milwaukee  &.  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  469-475,  24  L.  cd.  256-259;  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Elliott,  20  L.R.A. 
582,  5  C.  C.  A.  347,  12  U.  S.  App.  381,  55 
Fed.  949,  7  Am.  Neg.  Cas.  478. 

Plaintiff  assumed  the  risk. 

Kenney  v.  Meddaugh,  55  C.  C.  A.  115,  118 
Fed.  209;   Dresser,  Employers'  Liability,  § 


Digitized  by 


Google 


10 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


112;  Mu88or-Sauiitry  Land,  Logging  &  Mfg. 
Co.  V.  Brown,  61  C.  C.  A.  207,  126  Fed.  141 ; 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A. 
551,  61  C.  C.  A.  477,  326  Fed.  495,  15  Am. 
Neg.  Rep.  476;  James  v.  Cranford,  123 
App.  Div.  558,  108  K.  Y.  Supp.  142;  Marsh 
V.  Chickeriiig,  101  N.  Y.  396,  5  N.  E.  56; 
.American  Dredging  Co.  v.  Walls,  28  C.  C.  A. 
441,  55  U.  S.  App.  460,  84  Fed.  428;  King 
V.  Morgan,  48  C.  C.  A.  507,  109  Fed.  440, 
10  Am.  Ncg.  Rep.  200;  Hall  v.  United 
States  Canning  Co.  76  App.  Div.  475,  78 
X.  Y.  Supp.  617;  Hart  v.  Clinton,  115  App. 
Div.  761,  100  X.  Y.  Supp.  1092;  Smith  v. 
(Jreen  Fuel  Economizer  Co.  123  App.  Div. 
672,  108  N.  Y.  Supp.  45;  Kelly  v.  National 
Starch  Co.  142  App.  Div.  286,  126  N.  Y. 
Supp.  979;  Miller  v.  Erie  R.  Co.  21  App. 
Div.  45,  47  N.  Y.  Supp.  286:  Garrison  v. 
McCuUough,  28  App.  Div.  467,  51  N.  Y. 
Supp.  128;  D'Arcy  v.  Long  Island  R.  Co. 
34  App.  Div.  275,  64  N.  Y.  Supp.  553; 
Heiser  v.  Cincinnati  Abattoir  Co.  141  App. 
Div.  400,  126  N.  Y.  Supp.  265;  McMillan 
v.  Minetto  Shade  Cloth  Co.  134  App.  Div. 
28,  117  X.  Y.  Supp.  1081;  Cunningham  v. 
Pcirce,  112  App.  Div.  65,  98  N.  Y.  Supp. 
60;  Spencer  v.  Worthington,  44  App.  Div. 
496,  60  N.  Y.  Supp.  873;  Thorn  v.  New  York 
City  Ice  Co.  46  Hun,  497;  Gallo  v.  Dunn, 
71  Misc.  132,  127  N.  Y.  Supp.  1089;  Kel- 
logg v.  New  York  Edison  Co.  120  App.  Div. 
410,  105  X.  Y.  Supp.  398. 

The  fact  the  plaintiff  continued  to  use  the 
tool  which  he  considered  dangerous,  rather 
than  lose  his  job,  does  not  relieve  him  from 
assumed  risk. 

Reed  v.  Stockmeyer,  20  C.  C.  A.  381, 
34  U.  S.  App.  727,  74  Fed.  186;  Southern 
Kansas  R.  Co.  v.  Moore,  49  Kan.  616,  31 
Pac.  138;  Sweeney  v.  Berlin  &  J.  Envelope 
Co.  101  N.  Y.  520,  54  Am.  Rep.  722,  5  N.  E. 
358;  Wescott  v.  New  York  A  N.  E.  R.  Co. 
153  Mass.  460,  27  N.  E.  10;  Haley  v.  Case, 
142  Mass.  316,  7  N.  E.  877;  Linch  v.  Saga- 
more Mfg.  Co.  143  Mass.  206,  9  N.  E.  728 ; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Schroeder,  47 
Kan.  315,  27  Pac.  965;  Worlds  v.  Georgia 
R.  Co.  99  Ga.  283,  25  S.  E.  646 ;  Dougherty 
v.  West  Superior  Iron  &  Steel  Co.  88  Wis. 
343,  60  N.  W.  274;  Leary  v.  Boston  &  A.  R. 
Co.  139  Mass.  580,  52  Am.  Rep.  733,  2  N.  E. 
115;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Drew, 
69  Tex.  10,  46  Am.  Rep.  261:  Cumminps 
V.  Collins,  61  Mo.  521;  Coyne  v.  Union  P. 
R.  Co.  133  U.  S.  370,  33  L.  ed.  651,  10  Sup. 
Ct.  Rep.  382;  Southern  P.  Co.  v.  Seley, 
152  U.  S.  145,  38  L.  ed.  391,  14  Sup.  Ct. 
Rep.  530;  Kilpatrick  v.  Choctaw,  O.  &  G. 
R.  Co.  195  U.  S.  624,  49  L.  ed.  349,  25 
Sup.  Ct.  Rep.  789. 
L.R.A.1915C. 


Messrs.  Herbert  C.  Smyth  and  Roderlc 
Wellman,  with  Mr.  Rufus  M.  Overlan- 
der,  for  defendant  in  error: 

The  question  of  defendant's  negligence  was- 
properly  left  to  the  jury. 

Maza  V.  Delaney  Forge  &  Iron  Co.  140  App. 
Div.  937,  125  X.  Y.  Supp.  846;  Paul  v. 
Consolidated  Fireworks  Co.  141  App.  Div, 
776,  126  N.  Y.  Supp.  768;  Cleveland,  C.  C 
&,  St.  L.  R.  Co.  V.  Clark,  61  Ind.  App.  392, 
97  N.  E.  822. 

Under  the  Federal  employers'  liability 
act  plaintiff  did  not  assume  the  risk  of  the 
defective  chisel. 

Oregon  Short  Line  &  U.  N.  R.  Co.  v. 
Tracy,  14  C.  C.  A.  199,  29  U.  S.  App.  529, 
66  Fed.  931;  Dowd  v.  New  York,  0.  &  W.  K. 
Co.  170  N.  Y.  459,  63  X.  E.  541;  Wright 
V.  Yazoo  &  M.  Valley  R.  Co.  197  Fed.  94; 
Malloy  V.  Xorthern  P.  R.  Co.  151  Fed.  1019; 
Philadelphia,  B.  &  W.  R.  Co.  v.  Tucker,  35 
App.  D.  C.  123,  post,  39,  affirmed  in  220 
U.  S.  608,  66  L.  ed.  607,  31  Sup.  Ct.  Rep. 
726;  Wynkoop  v.  Ludlow  Valve  Mfg.  Co. 
153  App.  Div.  507,  138  X.  Y.  Supp.  482. 

Under  the  common-law  rule  plaintiff  can- 
not be  said  to  have  assumed  the  risk  as  a 
matter  of  law. 

Uawley  v.  Northern  C.  R.  Co.  82  N.  Y. 
370;  Harrison  v.  Denver  &  R.  G.  R.  Co.  7 
Utah,  523,  27  Pac.  728;  Illinois  C.  R.  Co. 
V.  Langan,  116  Ky.  318,  76  S.  W.  32;  Miller 
V.  Union  P.  R.  Co.  5  McCrary,  300,  17  Fed. 
67;  Allen  v.  Oilman,  127  Fed.  609;  Herr  v. 
Green,  156  Iowa,  532,  136  N.  W.  511,  137 
N.  W.  917 ;  Root  v.  Quincy,  0.  &  K.  C.  R. 
Co.  237  Mo.  640,  141  S.  W.  610;  Kraft  v. 
Neunkirchen,  119  111.  App.  369;  Haas  v. 
Balch,  6  C.  C.  A.  201,  12  U.  S.  App.  534, 
66  Fed.  984;  Smith  v.  King,  74  App.  Div. 
1,  77  N.  Y.  Supp.  3;  1  Shearm.  &  Redf. 
Neg.  6th  ed.  p.  569;  2  Bailey,  Personal 
Injuries,  2d  ed.  p.  1257. 

Rogers,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  cause  comes  here  on  writ  of  error 
to  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York  to 
review  a  judgment  entered  in  favor  of  the 
plaintiff  below  for  the  sum  of  $5,626.61.  ' 
The  judgment  is  based  upon  the  verdict  of 
a  jury  in  the  amount  of  $5,500  with  inter- 
est thereon  from  the  7th  day  of  November, 
1912,  to  the  date  of  the  judgment,  togctliiir 
with  the  costs.  This  judgment  was  awarded 
to  the  plaintiff  below  for  injuries  received 
by  him  while  in  the  employ  of  the  defend- 
ant below  while  working  for  it  in  repairs 
upon  its  tracks  near  Bridgeport,  Connecti- 
cut. 

The  plaintiff  below  alleged  in  his  com- 
plaint that  there  was  no  negligence  or  want 
of  care  on  his  part  contributing  to  the  in- 
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jury.  The  defendant  in  its  answer  alleged 
that,  if  the  plaintifT  sustained  the  injury 
claimed,  it  resulted  to  him  solely  by  reason 
of  his  contributory  negligence  and  lack  of 
care.  The  defendant  did  not  plead  assump- 
tion of  risk,  but  it  relied  upon  it  at  the 
trial,  and  the  court  left  it  to  the  jury  to 
say  whether  the  plaintiff  assumed  the  risk 
of  the  use  of  the  chisel. '  In  considering  the 
necessity  and  sufficiency  of  the  pleas  of 
assumed  risk,  it  is  necessary  to  observe 
that  a  difference  exists  between  the  as- 
sumption of  the  "ordinary"  risks  of  the 
employment  and  the  assumption  of  "ex- 
traordinary" risks.  If  tl^e  risk  is  of  the 
former  kind,  it  is  not  incumbent  on  the 
defendant  to  plead  it;  but,  if  the  risk  is  of 
the  latter  kind,  the  rule  in  some  jurisdic- 
tions is  that,  if  the  defendant  desires  to 
rely  upon  it  as  a  defense,  he  must  specially 
plead  it.  See  Labatt  on  Master  &  Servant, 
vol.  4,  §  1636;  3  Bailey,  Personal  Injuries, 
2d  cd.  §  831.  But  in  this  court  the  question 
is  controlled  by  the  rules  which  obtain  in 
the  state  in  which  the  action  is  tried. 
Canadian  P.  R.  Co.  v.  Clark,  20  C.  C.  A. 
447,  38  U.  S.  App.  362,  73  Fed.  76,  81,  74 
Fed.   362. 

Whether  in  New  York  the  defense  needs 
to  be  specially  pleaded,  it  is  not  necessary 
to  inquire,  inasmuch  as  where  the  evidence 
going  to  prove  assumption  of  risk  is  given 
by  the  plaintiff, — as  it  was  in  the  case  at 
bar, — it  is  the  rule  in  New  York,  and  per- 
haps in  all  jurisdictions,  that  the  defend- 
ant may  have  the  beneflt  of  it.  White  v. 
Lpwiston  &  Y.  F.  R.  Co.  94  App.  Div.  4,  87 
X.  Y.  Supp.  901,  903. 

The  action  is  based  on  the  employers'  lia- 
bility act  passed  by  Congress  on  April  22, 
1908.  The  act  provides  that  the  employee 
"shall  not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  case  where 
the  violation  by  such  common  carrier  of 
any  statute  enacted  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death 
of  such  employee."  35  Stat,  at  L.  68,  pt.  1, 
chap.  149,  §  4,  Comp.  Stat.  1913,  §  8660. 
In  Central  Vermont  R.  Co.  v.  Bethune,  124 
C.  C.  A.  328,  206  Fed.  868,  the  circuit  court 
for  the  first  circuit  held  that  the  section 
cited  limited  the  abrogation  of  the  doctrine 
of  assumed  risk  to  instances  where  the  vio- 
lation of  an  express  statutory  duty  by  the 
carrier  was  charged.  The  court  said :  "Thiti 
section  by  its  letter  is  clearly  limited  to  a 
violation  of  a  statute.  In  the  case  at  bar 
there  was  no  violation  of  any  statute. 
.  .  .  In  order  that  the  provision  might 
apply  here,  instead  of  using  the  words  'vio- 
lation of  any  statute,'  it  should  have  been 
broadened  out  to  cover  all  the  obligations 
of  a  carrier  required  either  by  the  common 
law  or  by  statute.  .  .  ." 
L.R.A.lfll6C:. 


In  this  construction  of  the  statute  we 
concur.  And  we  do  not  know  of  any  stat- 
utory provision  for  the  safety  of  employees 
which  the'  defendant  violated  in  furnishing 
the  plaintiff  with  the  chisel  which  occa- 
sioned the  injury  of  which  he  has  com- 
plained. Whatever  the  obligation  may  have 
been  respecting  the  chisel,  it  rested  upon 
the  common  law,  and  was  not  derived  from 
statute.  The  employers'  liability  act  makes 
the  doctrine  of  assumption  of  risk  inappli- 
cable in  certain  cases,  but  is  without  appli- 
cation to  the  facts  of  this  case.  The  case 
is  to  be  decided  on  the  principles  of  the 
common  law. 

The  first  question  to  be  considered  is 
whether  the  defendant  was  guilty  of  a 
breach  of  duty  to  the  plaintiff.  A  master  is 
in  default  as  respects  his  servant  unless  the 
appliances  furnished  are  such  as  would  com- 
mend themselves  to  a  reasonably  prudent 
man.  His  duty  is  to  furnish  such  instru- 
mentalities as  are  reasonably  safe  and  suit- 
able. The  Supreme  Court  of  the  United 
Stetes  in  Hough  v.  Texas  &.  P.  R.  Co.  100 
U.  S.  213,  218,  25  L.  ed.  612,  615,  said: 
"The  corporation  is  not  to  be  held  as  guar- 
antying or  warranting  the  absolute  safety 
imdcr  all  circumstances,  or  the  perfection 
in  all  of  its  parts,  of  the  machinery  or  ap- 
paratus wliich  may  be  provided  for  the  use 
of  employees.  Its  duty  in  that  respect  to 
its  employees  is  discharged  when,  but  only' 
when,  its  agents  whose  business  it  is  to 
supply  such  instrumentalities  exercise  due 
care  as  well  in  their  purchase  originally,  as 
in  keeping  and  maintaining  them  in  such 
condition  as  to  be  reasonably  and  adequate- 
ly safe  for  use  by  employees." 

The  same  court  in  Union  P.  R.  Co.  v. 
Daniels  (Union  P.  R.  Co.  v,  Snyder)  152  U. 
S.  684,  690,  38  L.  ed.  597,  601,  14  Sup.  Ct. 
Rep.  756,  758,  found  no  error  in  an  instruc- 
tion to  the  jury  which  said:  "The  law  is 
well  settled,  both  here  and  in  England,  our 
mother  country,  that  the  employer  should 
adopt  such  suitable  implements  and  means 
to  carry  on  the  business  as  are  proper  for 
that  purpose;  and  where  there  are  injuries 
to  its  servants  or  its  workmen,  and  they 
happen  by  reason  of  improper  or  defective 
machinery  or  appliances  in  the  prosecution 
or  carrying  on  the  work  which  they  arc 
employed  to  render,  the  employer  is  liable, 
provided  he  knew,  or  might  have  known,  by 
the  exercise  of  reasonable  skill,  that  the 
apparatus  was  unsafe  and  defective." 

Conceding  this  to  be  the  law,  the  de- 
fendant claims  that  the  appliance  furnished 
by  it  to  the  plaintiff  is  not  governed  by  the 
law  as  stated,  because  the  chisel  was  a 
"simple"  tool  and  that  the  rule  governing 
"simple"  tools  constitutes  an  exception  to 
that  which  applies  to  tools  in  general.    The 
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courts  are  not  in  all  respects  in  accord  as 
to  the  master's  duty  respecting  the  "sim- 
ple'' tool  doctrine.  See  Labatt  on  Master 
and  Servant,  vol.  3,  §  024A. 

It  is  undoubtedly  true  tliat  in  gome  cases 
the  courts  have  gone  to  the  lengtli  of  saying 
that  the  rule  requiring  the  master  to  use 
ordinary  care  in  furnishing  reasonably  safe 
appliances  does  not  apply  where  the  injury 
was  caused  by  a  simple  tool.  Conceding 
that  to  be  tlie  case,  we  do  not  think  that  a 
steel  chisel  used  for  cutting  steel  rails  is  a 
"simple"  tool  within  the  meaning  of  the 
rule.  The  testimony  of  one  of  the  defend- 
ant's witnesses  made  it  evident  that  such  a 
chisel  would  be  safe  or  unsafe  according  to 
the  temper  of  the  steel.  The  witness  was 
asked:  "If  the  steel  is  so  hard  that  it  will 
not  mushroom  after  the  striking  what  will 
be  the  effect  on  the  chisel?"  He  answered: 
"If  you  make  it  that  way  and  strike  it  with 
a  sledge,  it  is  liable  to  go  through  some 
person, — the  whole  head  is  liable  to  bur«t 
off  it."  He  also  testified :  "A  very  hard 
steel  is  brittle.  And  the  striking  head  is 
made  softer,  so  it  will  mushroom  instead  of 
splitting.  I  would  not  care  to  work  around 
one  that  would  not  mushroom,  because 
something  would  happen." 

And  the  manufacturer  feels  it  necessary 
to  test  his  product — from  three  to  five  or 
six  out  of  every  lot  turned  out, — by  strik- 
ing the  chisel  on  the  head  with  a  12  pound 
sledge  5,000  or  6,000  blows.  It  will  not  do 
to  assert  that  chisels  of  this  dangerous 
character  fall  within  the  "simple"  tool  rule, 
and  say  that  an  employer  putting  such  in- 
struments into  the  hands  of  a  workman  is 
under  no  obligations  to  observe  reasonable 
care  in  seeing  that  they  are  suitable  for  the 
purposes  for  which  they  are  to  be  used. 

The  defendant,  however,  asserts  that  the 
injury  for  which  this  action  was  brought 
was  one  of  the  risks  which  the  plaintiff 
voluntarily  assumed,  and  that  therefore  the 
defendant  is  not  liable  even  though  it 
should  be  found  to  have  been  guilty  of  neg- 
ligence. We  think,  for  reasons  already 
mentioned,  that  while  the  defendant  did  not 
set  up  this  defense  in  its  answer,  it  can 
have  the  benefit  of  the  defense  so  far  as  the 
plaintiff's  evidence  discloses  an  assumption 
of  the  risk. 

The  plaintiff  testified  that  he  objected  to 
the  chisel,  and  that  his  conversation  with 
the  foreman  was  as  follows:  "I  says,  Mr. 
Collins,  this  is  no  good  chisel.  And  Mr. 
Collins  says  that  chisel  is  good;  to  try  it. 
Mr.  Collins  says,  this  chisel  is  pretty  good, 
you  try  it;  if  you  don't  want  to  try  it,  you 
go  home."  On  cross-examination  he  testi- 
fied: "I  was  complaining  to  Collins  because 
the  head  (of  the  chisel)  was  not  good.  And 
that  is  what  I  had  in  mind  when  I  said  to 
L.R.A.IOl.'iC. 


Colling  these  chisels  are  no  good."  "I  was 
not  sure  that  a  piece  would  come  off.  At 
the  same  time,  I  thought  some  time  it 
might, — ^a  piece  fly  and  kill  somebody." 
Again  he  testified:  "And  he  told  me  I 
would  have  to  use  that  chisel  or  go  home 
and  stop  work.  He  said  if  I  don't  want 
to  work  with  that  chisel,  I  can  go  and  start 
to  go  home.  And  I  thought  he  meant  I 
would  lose  my  job  if  I  quit  work  and  did 
not  work  with  that  chisel.  I  was  afraid  of 
losing  my  job.  That  is  why  I  did  so."  The 
testimony  showed  that  the  plaintiff  had 
been  in  the  employ  of  the  defendant  for 
five  and  one-half  years. 

A  servant  on  accepting  employment  a^ 
sumcs  all  the  ordinary  and  usual  risks  and 
perils  incident  thereto.  The  "ordinary" 
risks  are  those  which  are  a  part  of  tiie 
natural  and  ordinary  method  of  conducting 
the  business,  and  which  are  often  recurring. 
The  "usual"  risks  are  those  which  are  com- 
mon, frequent,  and  customary.  Every  risk 
which  is  not  caused  by  a  negligent  act  or 
omission  on  the  part  of  the  employer  is  an 
ordinary  risk.  Fortin  v.  Manville  Co.  (C. 
C.)  128  Fed.  642;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  551,  61  C.  C.  A.  477,  120 
Fed.  495,  15  Am.  Seg.  Rep.  476;  Patton  v. 
Southern  R.  Co.  27  C.  C.  A.  287,  42  U.  S. 
App.  567,  82  Fed.  979. 

But  a  servant  does  not  assume  the  ex- 
traordinary and  unusual  risks  of  the  em- 
ployment, and  he  does  not  assume  the  risks 
which  would  not  have  existed  if  the  em- 
ployer had  fullilled  his  contractual  duties. 
But  only  those  risks  are  assumed  which  the 
employment  involves  after  the  employer  has 
done  everything  that  he  is  bound  to  do  for 
the  purpose  of  securing  the  safety  of  hia 
servants.  3  Labatt,  Mast.  &  S.  §§  893,  894 ; 
Hough  V.  Texas  &  P.  R.  Co.  100  U.  S.  213, 
217,  25  L.  ed.  612,  615;  Pantzar  v.  Tilly 
Foster  Iron  Min.  Co.  99  N.  Y.  376,  2  N.  E. 
24,  16  Am.  Keg.  Cas.  832;  McGovern  v. 
Central  Vermont  R.  Co.  123  N.  Y.  280,  25 
N.  E.  373;  Illinois  Steel  Co.  v.  Bauman, 
178  111.  351,  69  Am.  St.  Rep.  316,  53  N.  E. 
107,  5  Am.  Neg.  Rep.  545;  Severance  t. 
New  England  Talc  Co.  72  Vt.  181,  47  Atl. 
833.  As  said  by  the  supreme  court  of  Ver- 
mont: "It  is  only  such  injuries  as  have 
arisen  after  the  exercise  of  that  diligence 
and  care  on  the  part  of  the  master  that  can 
properly  be  termed  accidents  or  casualties, 
which  the  servant  has  impliedly  agreed  to 
risk,  and  for  which  the  master  is  not  lia- 
ble." Noyes  v.  Smith,  28  Vt.  59,  65  Am. 
Dec.  222. 

If  the  plaintiff  did  not  in  his  original 
contract  of  hiring  assume  the  risk  growing 
out  of  the  defective  character  of  the  ma- 
chinery, tools,  and  appliances  which  might 
be  furnished  him  by  the  defendant,  did  he 
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assume  the  risk  when,  with  knowledge  of 
the  defective  character  of  this  chisel,  he 
went  to  work  with  itt  The  earlier  deci- 
eions  proceed  upon  the  theory  that  an  em- 
ployee cannot  recover  from  the  employer  if 
it  appears  that  be  continued  in  the  em- 
ployment with  full  comprcliension  of  the 
risk  from  which  his  injury  resulted.  In 
a  leading  case  (Woodley  v.  Metropolitan 
District  R.  Co.  L.  R.  2  Exch.  Div.  .384), 
Chief  Justice  Cockburn  said:  "If  he  [the 
employee]  continues  to  take  the  benefit  of 
the  employment  he  must  take  it  subject  to 
its  disadvantages.  He  cannot  put  on  the 
employer  terms  to  which  he  has  now  full 
notice  that  the  employer  never  intended  to 
bind  himself.  It  is  competent  to  an  em- 
ployer, at  least  so  far  as  civil  consequences 
are  concerned,  to  invite  persons  to  work  for 
him  under  circumstances  of  danger  caused 
or  aggravated  by  want  of  due  precautions 
on  the  part  of  the  employer.  If  a  man 
chooses  to  accept  the  employment,  or  to 
continue  in  it  with  a  knowledge  of  the  dan- 
ger, he  must  abide  the  consequences,  so  far 
as  any  claim  to  compensation  against  the 
employer  is  concerned.  Morally  speaking, 
those  who  employ  men  on  dangerous  work 
without  doing  all  in  their  power  to  obviate 
the  danger  are  highly  reprehensible,  as  I 
certainly  think  the  company  were  in  the 
present  instance." 

But  the  law  thus  laid  down  has  been 
superseded  in  England  and  in  its  depen- 
dencies. It  has  been  at  last  settled  in  the 
English  courts  after  prolonged  considera- 
tion and  an  elaborate  discussion  in  which 
pome  of  the  ablest  of  English  judges  par- 
ticipated, that  the  employer  is  not  excused 
from  a  breach  of  his  duty  to  the  employee 
unless  the  evidence  discloses  something 
more  than  that  the  servant  knew  of  and 
comprehended  the  risk  from  which  the  in- 
jury resulted.  This  doctrine  which  had  been 
announced  in  a  number  of  cases  was  finally 
confirmed  by  the  House  of  Lords  in  Smith 
v.  Baker  [1891]  A.  C.  325.  In  the  course 
of  his  opinion  in  that  case  Lord  Herscliell 
said :  "I  think  that,  where  a  servant  ha» 
been  subjected  to  risk  owing  to  a  breach  of 
duty  on  the  part  of  his  employer,  the  mere 
fact  that  he  continues  his  work,  even  though 
he  knows  of  the  risk,  and  does  not  remon- 
strate, docs  not  preclude  his  recovering  in 
respect  of  the  breach  of  duty,  by  reason  of 
the  doctrine.  Volenti  non  fit  infuria,  which, 
in  my  opinion,  has  no  application  to  such 
a  case." 

And  Lord  Halsbury  in  the  same  case  put 
the  matter  in  this  wise:  "It  appears  to  me 
that  the  proposition  upon  which  the  de- 
fendants must  rely  must  be  a  far  wider  one 
than  is  involved  in  the  maxim  Volenti  non  '• 
fit  injuria.  I  think  they  must  go  to  the 
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extent  of  saying  that  wherever  a  person 
knows  there  is  a  risk  of  injury  to  himself, 
he  debars  himself  from  any  right  of  com- 
plaint if  an  injury  should  happen  to  him 
in  doing  anything  which  involves  that  risk. 
For  this  purpose,  and  in  order  to  test  this 
proposition,  we  have  nothing  to  do  with  the 
relation  of  employer  and  employed.  The 
maxim  in  its  application  in  the  law  is  not 
so  limited;  but  where  it  applies  it  applies 
equally  to  a  stranger  as  to  anyone  else;  and 
if  applicable  to  the  extent  that  is  now  in- 
sisted on,  no  person  ever  ought  to  have 
been  awarded  damages  for  being  run  over 
in  London  streets;  for  no  one  (at  all  events, 
some  years  ago,  before  the  admirable  police 
regulations  of  later  years)  could  have 
crossed  London  streets  without  knowing 
that  there  was  risk  of  being  run  over." 

In  the  case  of  Williams  v.  Birmingham 
Battery  &  Metal  Co.  [1899]  2  Q.  B.  338,  345, 
— a  case  in  the  court  of  appeal, — ^Romur,  L. 
J.,  said:  "Many  authorities  bearing  on  the 
question  we  have  to  decide  have  been  cited 
and  discussed.  I  do  not  propose  to  review 
them.  They  appear  to  me  to  establish  the 
following  propositions  as  to  the  liability 
at  common  law  of  an  employer  of  labor. 
If  the  employment  is  of  a  dangerous  na- 
ture, a  duty  lies  on  the  employer  to  use  all 
reasonable  precautions  for  the  protection 
of  the  servant.  If,  by  reason  of  breach  of 
that  duty,  a  servant  suffers  injury,  the  em- 
ployer is  prima  facie  liable;  and  it  is  no 
sufficient  answer  to  the  prima  facie  liability 
for  the  employer  to  show  merely  that  the 
servant  was  aware  of  the  risk  and  of  the 
nonexistence  of  the  precautions  which 
should  have  been  taken  by  the  employer, 
and  which,  if  taken,  would  or  might  have 
prevented  the  injury.  In  order  to  escape 
liability  the  employer  must  establish  that 
the  servant  has  taken  upon  himself  the  risk 
without  the  precautions.  Whether  the  serv- 
ant has  taken  that  upon  himself  is  a  ques- 
tion of  fact  to  be  decided  on  the  circum- 
stances of  each  case.  In  considering  such 
a  question,  the  circumstance  that  the  serv- 
ant has  entered  into,  or  continued  in,  his 
employment,  with  knowledge  of  the  risk  and 
of  the  absence  of  precautions,  is  important, 
but  not  necessarily  conclusive  against  him." 

A  recovery  was  allowed  in  the  above  case 
where  the  Injury  was  occasioned  by  the 
failure  of  the  employer  to  furnish  proper 
appliances,  although  the  deceased  workman 
had  the  same  means  of  knowing  the  danger- 
ous risk  he  was  exposing  himself  to  as  his 
employer  had,  and  he  actually  knew  it  was 
dangerous. 

In  Beven  on  Negligence,  3d  ed.  1908,  p. 
620.  the  law  is  stated  as  follows:  "Whether 
continued  working  in  circumstances  of  dan- 
ger amounts  to  an  acceptance  of  the  risk 
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or  not  is  now  settled  to  be  a  question  of 
fact  that  must  not  be  withdrawn  from  the 
jury." 

In  this  country  it  seems  to  have  been 
generally  taken  for  granted  by  our  courts 
that  the  earlier  English  doctrine  was  cor- 
rect. See  Labatt  on  Master  &  Servant, 
vol.  1,  p.  988.  The  supreme  court  of  Massa- 
chusetts has  recognized  the  later  doctrine 
of  the  English  courts  as  expressed  in  Smith 
V.  Baker,  supra,  as  "a  just  and  reasonable 
doctrine."  That  court  in  Mahoney  v.  Dore, 
155  Mass.  513,  30  N.  E.  366,  said:  "But 
in  a  much  larger  class  of  cases  it  [the 
assumption  of  the  risk]  is  a  question  of 
fact,  when  one  has  been  injured  by  reason 
of  an  exposure  which  he  knew  involved  some 
risk,  whether  he  voluntarily  took  the  risk 
of  the  injury  which  he  received.  The  ques- 
tion divides  itself  into  two  parts:  First, 
whether  he  -understood  and  appreciated  the 
risk,  which  is  sometimes  a  question  of  law 
and  sometimes  a  question  of  fact;  secondly, 
if  he  appreciated  it,  whether  he  assumed  it 
voluntarily  or  acted  under  such  an  exigency, 
or  such  an  urgent  call  of  duty,  or  such  con- 
straint of  any  kind,  as,  in  reference  to  the 
danger,  deprives  his  act  of  its  voluntary 
character.  He  may  reluctantly,  so  far  as 
the  'danger  is  concerned,  and  under  extra- 
neous pressure  which  amounts  almost  to 
compulsion,  expose  himself  to  a  danger 
which  originates  in  another's  fault,  and 
under  such  circumstances  it  cannot  be  said 
that  he  assumes  the  risk  voluntarily.  .  .  . 
The  tendency  of  recent  decisions  is  to  hold 
that,  in  regard  to  dangers  growing  out  of 
the  master's  negligence,  whioh  are  not 
covered  by  the  implied  contract  between  the 
master  and  servant  when  the  service  was  un- 
dertaken, it  is  a  question  of  fact  whether  a 
servant  who  works  on  appreciating  the  risk 
assumes  it  voluntarily,  or  endures  it  be- 
cause he  feels  constrained  to." 

In  Fitzwater  v.  Warren  (1912)  206  N. 
Y.  355,  42  L.R.A.(X.S.)  1229,  1)9  X.  E. 
1042,  the  New  York  court  of  appeals  has 
decided  that,  where  a  master  fails  to  comply 
with  the  requirements  of  a  statute  for  the 
protection  of  his  servants,  it  cannot  be 
held  as  a  matter  of  law  that  the  servant, 
by  knowledge  of  such  failure,  assumes  the 
risk  caused  by  the  master's  violation  of  the 
law.  The  case  of  Knisley  v.  Pratt,  148 
N.  Y.  372,  32  L.R.A.  367^  42  N.  E.  986. 
asserting  a  contrary  doctrine,  is  overruled. 
In  the  opinion  in  Fitzwater  v.  Warren, 
supra.  Chief  Justice  Cullen,  said:  "There 
seems,  at  the  present  day,  an  effort  by  con- 
stitutional amendment  to  render  a  master 
liable  to  his  employee  for  injury  received 
in  his  employment,  though  the  master  has 
been  guilty  of  no  fault  whatever,  and  I  feel 
that  such  effort  is  in  no  small  measure  due 
L.R.A.191.-.C 


to  the  tendency  evinced  at  times  by  the 
courts-  to  relieve  the  master,  thougli  con- 
cededly  at  fault,  from  liability  to  his  em- 
ployee on  the  theory  that  the  latter  assumed 
the  risk  of  the  master's  fault." 

We  confess  we  do  not  see  any  adequate 
reason  for  making  any  distinction  between 
an  obligation  imposed  by  the  common  law 
and  one  imposed  by  statute,  and  holding 
that  if,  with  knowledge  of  the  defect,  one 
continues  to  work  with  a  defective  instru- 
ment  furnished  him  in  violation  of  a  com- 
mon-law obligation,  he  assumes  the  risk  as 
matter  of  law,  but  if  the  defective  appliance 
is  furnished  in  violation  of  statutory  obli- 
gation, he  does  not  as  matter  of  law  as- 
sume the  risk,  even  thougli  he  had  knowl- 
edge of  the  risk  arising  from  the  master's 
failure  to  comply  with  the  statutory  re- 
quirement. It  almost  seems  that  any  such 
distinction  is  fanciful  and  contrary  to  com- 
mon sense.  We  do  not  understand  that  the 
New  York  court  asserts  that  any  such  dis- 
tinction exists. 

The  attention  of  the  court  has  been  called 
to  Southern  P.  Co.  v.  Seley,  152  U.  S.  145, 
38  L.  ed.  391,  14  Sup.  Ct.  Rep.  530.  That 
case  involved  the  right  of  a  railroad  em- 
ployee to  recover  for  an  injury  in  an  at- 
tempt to  couple  a  car  to  a  train.  In  at- 
tempting to  make  the  coupling  he  put  his 
foot  into  an  unblocked  frog  at  the  switch. 
He  had  been  warned  at  the  time  not  to 
put  his  foot  into  the  frog,  as  it  would  be 
caught  if  he  did  so.  He  disregarded  the 
warning,  put  his  foot  into  the  frog,  from 
which  be  was  unable  to  extricate  it,  and  was 
killed.  The  Supreme  Court  of  the  United 
States  held  that  as  matter  of  law  he  could 
not  recover  as  he  had  been  guilty  of  con- 
tributory negligence,  and  that  the  jury 
should  have  been  instructed  to  lind  in  the 
defendant's  favor.  The  court  said:  "It  is 
not  pretended  in  the  present  case  that  the 
frog  in  which  Seley  had  put  his  foot  was 
defective  or  out  of  repair.  The  contention 
solely  is  that  there  is  another  form  of  frog, 
not  much  used,  and  which,  if  used  by  the 
defendant,  might  have  prevented  the  acci- 
dent." 

That  case  differs  in  every  essential  re- 
spect from  the  case  at  bar.  In  that  case 
the  appliance  was  not  out  of  repair,  and 
the  risk  incident  to  its  use  was  simply  the 
"ordinary"  risk  which  the  servant  assumed 
when  he  entered  the  employment.  In  the 
case  at  bar  the  appliance  used  was  alleged 
to  have  been  out  of  repair,  and  the  risk 
assumed  was,  if  the  allegation  was  correct, 
one  of  the  "extraordinary"  risks  which  was 
not  assumed  when  the  plaintiff  entered  the 
employment,  and  which  it  would  be  neces- 
sary for  the  defendant  to  prove  that  the 
plaintiff    voluntarily    assumed    thereafter. 
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Moreover,  in  the  case  at  bar  the  plaintiff 
had  complained  ot  the  appliance,  and  only 
continued  in  its  use  after  assurance  from 
bis  superior  that  it  was  all  right,  and  that 
he  wag  to  go  on  or  lose  his  job. 

In  Texas  &  P.  R.  Co.  v.  Archibald,  170 
V.  S.  ees,  072,  42  L.  ed.  1188,  1191,  18 
Sup.  Ct.  Rep.  777,  77!t,  4  Am.  Neg.  Rep.  746, 
the  court,  in  referring  to  the  rule  that  th.; 
servant  does  not  assume  the  risk  arising 
from  the  neglect  of  the  master  to  furnish 
appliances  free  from  defects,  goes  on  to  say : 
"An  exception  to  this  general  rule  is  well 
established,  which  holds  that  where  an  em- 
ployee receives  for  use  a  defective  appliance, 
and  with  knowledge  of  the  defect  continues 
to  use  it  without  notice  to  the  employer, 
he  cannot  recover  for  an  injury  resulting 
from  the  defective  appliance  thus  voluntari- 
ly and  negligently  used." 

That  principle  does  not  govern  the  case 
at  bar.  In  this  case  the  servant  gave  no- 
tic<^  of  the  defect  and  continued  at  work 
under  specific  orders,  and  what  we  hold 
is  that  the  question  whether  he  voluntarily 
and  negligently  continued  to  use  the  de- 
fective appliance  was  a  question  for  the 
jury.  The  question  whether,  under  such 
circumstances  as  existed  in  this  case,  it  whs 
for  the  court  or  for  the  jury  to  determine 
whether  he  voluntarily  and  negligently  con- 
tinued to  use  the  appliance,  was  not  deter- 
mined nor  discussed  in  the  Texas  &  P.  R. 
Co.  Case,  supra.  So  in  Choctaw,  O.  &  G. 
R.  Co.  V.  McDade,  191  U.  S.  64,  68,  48 
L.  ed.  96,  100,  24  Sup.  Ct.  Rep.  24,  25,  15 
Am.  Neg.  Rep.  230,  the  court  said:  "In 
other  words,  if  he  [the  servant]  knows  of  a 
defect,  or  it  is  so  plainly  observable  that 
he  may  be  presumed  to  know  of  it,  and 
continues  in  the  master's  employ  without 
objection,  he  is  taken  to  have  made  his 
election  to  continue  in  the  employ  of  the 
master  notwithstanding  the  defect,  and  in 
such  case  ciinnot  recover."  In  that  case 
the  assumption  of  risk  was  left  to  the  jury. 

We  know  of  no  decision  in  the  Supreme 
Court  of  the  United  States  or  in  this  cir- 
cuit which  requires  us  to  hold  that  on  such 
a  state  of  facts  as  exists  here  the  court 
should  say  as  matter  of  law  that  the  plain- 
tiff is  not  entitled  to  recover,  and  that  the 
jury  should  have  been  so  instructed.  Courts 
have  in  some  cases,  as  it  appears  to  us, 
overemphasized  the  doctrine  of  assumption 
of  risk,  and  underemphasized  the  duty  of 
employers  to  furnish  safe  appliances  to 
their  employees.  Some  of  the  theories 
which  courts  have  advanced  have  led  to  con- 
clusions the  justice  of  which,  as  respects  the 
relation  of  master  and  servant,  has  not 
commended  general  assent.  For  courts  to 
assume  as  matter  of  law  that  one  volun- 
tarily assumes  the  risks  involved  in  con- 
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tinning  to  work  with  Unsafe  appliances  fur- 
nished by  the  master,  rather  than  lose  his 
employment  and  subject  himself  to  the  con- 
sequences which  are  apt  to  ensue  from  the 
loss  of  his  position,  seems  to  us  a  harsh 
and  unwise  doctrine.  It  assumes  that 
physical  compulsion  is  the  only  coercion 
which  a  court  of  justice  can  recognize.  At 
a  time  when  enlightened  states  in  Europe 
and  America  are  enacting  cnployers'  liabil- 
ity laws  and  workmen's  compi'nsation  acta 
to  modify  established  principles  of  the  law 
which  are  now  thought  to  be  unsuited  to 
existing  economic  and  social  conditions,  the 
courts  should  be  careful  not  to  fall  into 
the  error  of  assuming  as  matter  of  law  what 
is  far  more  properly  matter  of  fact.  The 
question  of  negligence  is  generally  a  deduc- 
tion of  fact  from  other  facts,  and  not  a 
conclusion  of  law.  It  is  not  a  question  of 
law  unless  the  statute  or  the  decisions  of 
the  courts  have  established  a  definite  rule 
of  conduct  for  a  given  situation.  Thus,  if 
the  law  of  a  particular  jurisdiction  estab- 
lishes the  rule  that  one  approaching  a  rail- 
road track  "must  stop,  look,  and  listen," 
and  one  in  disregard  of  the  rule  undertakes 
to  cross  the  track  and  is  injured,  there 
is  nothing  to  submit  to  the  jury.  Negli- 
gence in.  such  a  case  is  a  matter  of  law, 
and  the  question  of  whether  his  conduct 
evinced  a  want  of  prudence  and  discretion 
cannot  be  submitted  to  the  jury.  The  ques- 
tion must  go  to  the  jury  where  the  facts 
are  in  dispute,  or  where  fair  minds  might 
draw  different  conclusions  from  the  facts 
as  disclosed  by  the  evidence.  Thomp.  Neg. 
§§  429,  430.  And  so  in  reference  to  as- 
sumption of  risks,  where  an  employee  has 
knowledge  of  a  defect  or  danger,  and  calls, 
as  in  this  case,  the  attention  of  the  em- 
ployer or  his  representative  to  it,  and  is 
ordered  to  go  on  with  the  work,  the  ques- 
tion should  go  to  the  jury  to  say  whether 
the  danger  was  so  manifest  that  a  person 
of  ordinary  prudence  and  caution  would 
have  incurred  it,  and  also  whether  the  risk 
was  imminent. 

Where  the  facts  are  clearly  established, 
and  the  conclusion  to  be  drawn  from  the 
facts  is  a  matter  which  cannot  reasonably  be 
the  subject  of  any  doubt  or  controversy,  the 
question  of  negligence  is  for  the  court,  and 
not  for  the  jury.  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them  that  tlie 
question  is  for  the  court.  Grand  Trunk  R. 
Co.  V.  Ives,  144  U.  S.  408,  417,  36  L.  ed. 
485,  489,  12  Sup.  Ct.  Rep.  679,  12  Am. 
Neg.  Cas.  659;  Patton  v.  Texas  &  P.  R.  Co. 
179  U.  S.  658,  45  L.  ed.  361,  21  Sup.  Ct. 
Rep.  275.  The  doctrine  of  the  Supreme 
Court  of  the  United  States  is  that  the  trial 
court  is  bound  to  submit  the  case  to  the 
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jury  unless  a  recovery  is  impossible  upon 
any  view  that  can  be  properly  taken  of  the 
facts  which  the  evidence  tends  to  establish. 
Dunlap  V.  Northeastern  R.  Co.  130  U.  S. 
649,  32  L.  ed.  1058,  9  Sup.  Ct.  Rep.  647; 
Kane  v.  Northern  C.  R.  Co.  128  U.  S.  91, 
32  L.  ed.  339,  9  Sup.  Ct.  Rep.  16. 

The  question  of  negligence  where  the  facts 
are  undisputed  seems  to  have  sometimes 
been  regarded  as  one  of  law.  But  this  is 
believed  to  be  a  radically  unsound  view  of 
the  matter. 

On  the  facts  disclosed  in  this  case  we  are 
not  prepared  to  say  that  all  reasonable 
men  would  reach  the  same  conclusions. 

The  questions  involved  are  not  questions 
of  law  for  the  court,  but  questions  of  fact 
for  the  jury.  It  was  for  the  jury  to  say 
whether  the  defendant  was  negligent  in 
furnishing  this  chisel  to  the  plaintitT,  and 
whether  the  plaintiff  voluntarily  assumed 
the  risks  incident  to  its  use,  and  whether 
those  risks  were  imminent  and  such  that 
no  man  of  ordinary  prudence  would  en- 
counter them. 

We  find  no  error  in  the  charge  given  to 
the  jury. 

The  judgment  is  affirmed. 

Ward,  Circuit  Judge,  dissenting: 
I  find  myself  unable  to  concur  in  the 
opinion  of  the  court.  The  sole  question  for 
consideration  is  whether  the  plaintiff  as- 
sumed the  risk  of  what  Injured  him.  The 
law  itself  writes  into  the  contract  between 
master  and  servant  that  the  servant  shall 
assume  the  ordinary  risks  of  the  employ- 
ment he  enters.  A  chisel  is  a  tool  in  ordi- 
nary use  in  the  maintenance  of  all  rail- 
roads. Its  use  necessitates  the  spreading 
and  abraiding  of  the  head.  Indeed,  it  would 
be  proof  that  the  metal  was  unsuitable  if 
this  did  not  happen.  Splinters  frequently 
fiy  off  when  the  chisel  is  struck  by  the  ham- 
mer. All  these  things  the  plaintiff  knew. 
He  had  used  such  chisels  for  over  five  years, 
and  testified  as  follows: 

Q.  And  when  you  say  the  head  was  no 
good,  you  meant  a  piece  might  fly  off  when 
it  was  struck;  was  that  what  you  were 
complaining  about? 

A.  1  was  not  sure  that  a  piece  would 
come  off.  At  the  same  time,  I  thought  some 
time  it  might,  a  piece  fly  and  kill  somebody. 
And  I  thought  it  might  fly  off,  and  that  is 
the  reason  I  complained  to  Collins. 

Q.  And  you  had  seen  other  chisels  used 
that,  after  being  used  during  the  day,  had 
frayed  off  and  bent  over  on  the  top  and 
had  broken  off  this  way,  hadn't  you  J 

A.  I  did  not  see  it. 
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Q.  You  never  saw  any  other  chisel  bent 
over  like  this? 

A.  Yes,  I  did,  many  of  them. 

Q.  And  did  you  never  sec  a  piece  fly  off 
and  break  off,  or  a  chisel  from  which  a 
piece  had  broken  off? 

A.  I  did  see  that  many  times  more,  but 
it  did  hit  nobody.  It  might  hit  somebody 
on  the  leg  or  fall  on  the  ground.  And  I 
had  seen  that  happen  often,  and  when  I 
say  this  chisel  had  a  head  bent  over  like 
that,  and  I  complained  of  it,  I  had  in  mind 
that  pieces  might  lly  off  this  chisel  the 
same  as  they  had  from  others.  Collins  told 
me  to  use  the  same  chisel,  because  it  was 
a  chisel  that  was  good  for  use;  because  the 
point  was  not  sharp  to  be  used;  they  told 
me  to  use  this  chisel.  And  he  told  me  I 
would  have  to  use  that  chisel  or  go  home 
and  stop  work;  he  said  if  1  don't  want  to 
work  with  that  chisel,  1  can  go  and  start 
to  go  home.  And  I  thought  he  meant  I 
would  lose  my  job  if  1  quit  work  and  did 
not  work  with  that  chisel.  1  was  afraid  of 
losing  my  job.    That  is  why  I  did  so. 

Q.  And  you  thought  this  piece  might  fly 
off? 

A.  I  thought  it  would  fly  off,  but  I  was 
not  sure  it  would.  And  I  went  on  and 
worked  rather  than  lost  my  job.  After  this 
accident,  this  thing  struck  me  in  the  eye; 
it  hurt  me  so  much  that  I  did  not  know 
what  to  do  with  myself. 

If  he  had  continued  to  use  the  chisel  be- 
cause he  relied  upon  the  judgment  of  tlie 
foreman  as  better  than  his  own,  or  because 
the  foreman  had  led  him  to  believe  that 
another  chisel  would  be  substituted,  there 
might  have  been  a  question  for  the  jury. 
iSut  he  states  explicitly  that  he  continued 
to  use  the  chisel  rather  than  quit.  I  could 
understand  a  case  being  sent  to  the  jury 
in  which  the  only  knowledge  the  injured 
servant  had  of  the  particular  thing  which 
injured  him  was  that  imputed  to  him  as 
matter  of  law,  because  he  assumed  the  ordi- 
nary risks.  But  where  the  servant  actually 
knew  and  appreciated  precisely  what  the 
particular  danger  was,  as  in  this  caoo,  be- 
fore he  used  the  thing  which  injured  him,  it 
seems  to  me  there  is  no  question  for  the 
jury.  What  was  there  for  tliem  to  find? 
Could  they,  in  the  face  of  the  plaintiff's  own 
testimony,  hold  that  he  did  not  know  and 
did  not  appreciate  the  risk?  Or  could  they 
say  that  he  continued  to  strike  the  chisel 
for  some  other  reason  than  the  one  he  him- 
self gave? 

I  think  the  motion  to  direct  a  verdict 
in  favor  of  the  defendant  should  have  been 
granted. 
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JOHN  LAW,  Plff.  in  Err., 

V. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY et  al. 

(12(5  C.  C.  A.  27,  208  Fed.  869.) 

Eridenoc  ^  to  establish  negligence  — 
setting:  riTots. 

1.  Testimony  that,  for  the  purpose  of  fas- 
tening together  two  sheet-iron  plates,  a  ri- 
vet was  set  on  end  under  the  overlap  and  a 
nut  placed  on  top  of  the  plates  over  the  riv- 
et, upon  which  a  blow  was  struck  for  tlie 
purpose  of  driving  the  rivet  through  the 
plates,  which  caused  the  nut  to  fly  off  and 
hit  plaintiff  in  the  eye;  and  that  the  usual 
way  of  doing  such  work  is  to  drill  or  punch 
a  hole  for  the  rivet  before  inserting  it, — has 
a  tendency  to  prove  negligence. 

Appeal  —  review  ^  variance. 

2.  A  variance  between  declaration  and 
proof,  as  to  which  no  question  was  raised 
in  the  trial,  which  could  have  misled  no  one, 
and  to  cure  which,  had  the  suggestion  been 
made,  it  would  have  been  the  duty  of  the 
court  to  permit  an  amendment,  is  not 
available  to  sustain  a  judgment  for  defend- 
ant. 

Master  and  servant  —  fellow  servants 
—  boiler  maker  and  helper. 

3.  A  boiler  maker  and  his  helper  are  fel- 
low  servants. 

Same    —   Federal    employers'    IlablUty 
act  —  who  entitled  to  benefit  of. 

4.  A  boiler  maker's  helper  engaged  in  re- 
pairing a  locomotive  regularly  employed  in 
interstate  transportation,  and  which  was 
destined  for  return  thereto  upon  completion 
of  repairs,  is  employed  in  interstate  com- 
merce and  within  the  protection  of  the  Fed- 
eral employers'  liability  act. 

(November  4,  1913.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of 
Tennessee  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendants' servant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Warrington,  Knappen,  and 
Dcnison,  Circuit  Judges. 

Messrs.  D.  F.  Elllotte  and  Bell,  Terry, 
&  B«>ll,  for  plaintiff  in  error. 

Messrs.  Charles  N.  Borch  and  H.  D. 
Minor,  with  Messrs.  Albert  W.  Biggs  and 
Thomas  A.  Kvans,  for  defendants  in  error : 

The  power  of  Congress  to  legislate  as  to 
the  relation  of  master  and  servant,  and  the 

Note.  ^  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
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liability  of  the  master  for  an  injury  to  a 
servant,  are  restricted  to  those  employees 
who  at  the  time  they  are  injured  are  en- 
gaged in  interstate  commerce. 

Employers'  Liability  Cases  (Howard  v. 
Illinois  C.  R.  Co.)  207  U.  S.  600,  52  L.  ed. 
309,  28  Sup.  Ct.  Rep.  141;  Second  Employ- 
ers' Liability  Cases  (Mondou  v.  New  York, 
X.  H.  &  H.  R.  Co.)  223  U.  S.  46,  50  L.  ed. 
344,  38  L.RJ^.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875. 

The  employers'  liability  act  of  1908,  as 
amended,  is  confined  to  an  employee  suffer- 
ing injury  while  he  is  employed  by  an  in- 
terstate carrier  in  interstate  commerce. 

35  Stat,  at  L.  65,  chap.  149,  §  1,  Comp. 
Stat.  1913,  §  8657;  Second  Employers'  Lia- 
bility Cases,  supra;  Pedersen  v.  Delaware, 
L.  &  W.  R.  Co.  229  U.  S.  146,  67  L.  ed.  1125, 
33  Sbp.  Ct.  Rep.  648,  Ann.  Cas.  1914C,  153, 
3  N.  C.  C.  A.  779;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Scale,  229  U.  S.  166,  57  L.  ed.  1129, 
33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  19UC,  156; 
Colasurdo  v.  Central  R.  Co.  180  Fed.  832, 
113  C.  C.  A.  379,  192  Fed.  901. 

A  servant  engaged  in  the  construction  or 
repair  of  instrumentalities  used  in  inter- 
state commerce  is  not  engaged  in  interstate 
commerce  unless  such  instrumentalities  arc 
at  the  time  being  so  used,  and  if  they  are 
withdrawn  from  commerce  during  the  peri- 
od of  their  repair,  one  engaged  in  repairing 
the  same  is  not  within  the  purview  of  the 
Federal  employers'  liability  act. 

Pedersen  v.  Delaware,  L.  &  W.  R.  Co.  229 
U.  S.  146,  57  L.  ed.  1125,  33  Sup.  Ct.  Rep. 
648,  Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A. 
779;  Central  R.  Co.  v.  Colasurdo,  113  C. 
C.  A.  379,  192  Fed.  901;  Employers'  Lia- 
bility Cases  (Howard  v.  Illinois  C.  R.  Co.t 
207  U.  S.  463,  52  L.  ed.  297,  28  Sup.  Ct. 
Rep.  141 ;  Second  Employers'  Liability  Cas- 
es (Mondou  V.  New  York,  N.  H.  &  *H.  R. 
Co.)  223  U.  S.  46,  56  L.  ed.  344,  38  L.R.A. 
(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875. 

Where  two  employees  are  employed  by 
the  same  master  in  the  same  general  under- 
taking, they  are  fellow  servants,  even 
though  one  is  superior  in  rank  to  the  other. 

Texas  ft  P.  R.  Co.  v.  Bourman,  212  U.  S. 
536,  53  L.  ed.  641,  29  Sup.  Ct.  Rep.  310; 
Central  R.  Co.  v.  Kecgan,  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269;  North- 
ern P.  R.  Co.  V.  Peterson,  162  U.  S.  340. 

40  L.  ed.  994,  16  Sup.  Ct.  Rep.  843 :  North- 
ern P.  R.  Co.  V.  Egeland,  163  U.  S.  93,  41 
L.  ed.  82,  16  Sup.  Ct.  Rep.  975;  Martin  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  166  U.  S.  399, 

41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603,  1  Am. 
Neg.  Rep.  747 ;  Alaska  Treadwell  Gold  Min. 
Co.  V.  Whelan,  168  U.  S.  86,  42  L.  ed.  390, 
18  Sup.  Ct.  Rep.  40;  New  England  R.  Co. 
V.  Conroy,  175  U.  S.  323,  44  L.  ed.  181,  20 
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Sup.  Ct.  Rep.  85,  7  Am.  Neg.  Rep.  182: 
Reed  v.  Moore,  25  L.R.A.(N.S.)  331,  82 
C.  C.  A.  434,  153  Fed.  358;  American 
Bridge  Co.  v.  Seeds,  11  L.R.A.(N.S.)  1041, 
75  C.  C.  A.  407,  144  Fed.  605;  Kinnear 
Mfg.  Co.  V.  Carlisle.  82  C.  C.  A.  81,  152 
Fed.  933:  Moit  v.  Illinois  C.  R.  Co.  82  C. 
C.  A.  430,  153  Fed.  3.>4;  United  Zinc  Cos. 
V.  Wright,  84  C.  C.  A.  337,  136  Fed.  571; 
Vilter  Mfg.  Co.  v.  Otte,  84  C.  C.  A.  673; 
157  Fed.  230;  Florence  &  C.  C.  R.  Co.  v. 
Whipps,  70  C.  C.  A.  443,  138  Fed.  13;  Il- 
linois C.  R.  Co.  V.  Hart,  52  L.R.A.(N.S.) 
1117,  100  C.  C.  A.  49,  176  Fed.  245. 

The  employers'  liability  act  makes  a  car- 
rier liable  only  for  negligence,  and  unless 
negligence  is  proven  as  averred,  there  can 
be  no  recovery,  cither  under  the  employers' 
liability  act  or  at  common  law. 

East  Tennessee  Coal  Co.  v.  Daniel,  100 
Tcnn.  65,  42  S.  W.  1062;  Chattanooga  Cot- 
ton Oil  Co.  V.  Shamblin,  101  Tenn.  263,  47  S. 
W.  496;  Missouri,  K.  it.  T.  R.  Co.  v.  Wil- 
liams, 91  Tex.  255,  40  S.  W.  350,  42  S.  W. 
855. 

There  is  no  proof  in  the  record  showing 
negligence,  and  the  doctrine  of  res  ipsa  lo- 
quitur does  not  apply  as  between  master 
and  servant. 

Moit  V.  Illinois  C.  R.  Co.  82  C.  C.  A.  430, 
153  Fed.  356;  Illinois  C.  R.  Co.  v.  Coughlin, 
65  C.  C.  A.  101,  132  Fed.  801;  Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  South  Fork  Coal  Co. 
1  L.R.A.(N.S.)  633,  71  C.  C.  A.  316,  139 
Fed.  528;  Carnegie  Steel  Co.  v.  Byers.  8 
L.R.A.(N.S.)  677,  82  C.  C.  A.  115,  149  Fed. 
667. 

Knappen,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

Plaintiff  sued  to  recover  for  accidental 
injuries  received  while  in  the  employ  of  the 
defendant  companies.  At  the  close  of  the 
testimony  verdict  was  directed  for  defend- 
ants. The  evidence  tended  to  show  the  fol- 
lowing: 

Plaintiff  was  a  "boiler  maker's  helper" 
employed  in  defendants'  shops  in  Memphis, 
Tennessee.  At  the  time  of  the  accident  he 
was  helping  the  boiler  maker,  one  Morgan, 
in  repairing  a  "petticoat"  for  a  freight  en- 
gine regularly  employed  by  defendants  in 
interstate  commerce.  For  the  purpose  of 
fastening  together  two  sheet-iron  plates,  a 
rivet  was  set  on  end  under  the  overlap  and 
a  nut  placed  on  top  of  the  plates  over  the 
rivet.  The  boiler  maker,  in  striking  the  nut 
for  the  purpose  of  driving  the  rivet  through 
the  plates,  hit  a  glancing  blow,  whereby  the 
nut  flew  and  struck  plaintiff  in  the  eye. 
The  grounds  on  which  verdict  was  directed 
were  (a)  that  plaintiff  and  Morgan  were 
fellow  servants,  and  (b)  that  plaintiff  was 
not  engaged  in  interstate  commerce.  De- 
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fendants  contend  here  that  there  was  no 
proof  of  negligence  and  that  the  direction 
should  be  sustained  on  that  ground. 

1.  The  contention  that  the  proof  did  not 
tend  to  show  that  Morgan  was  negligent  is 
without  merit.  The  testimony  is  that  the 
usual  way  of  riveting  plates  of  the  char- 
acter in  question  is  to  drill  or  punch  a 
hole  for  the  rivet  before  inserting  it;  but 
that  in  this  case,  by  reason  of  hurry  and  to 
save  time,  the  course  stated  was  followed. 
The  testimony  had  a  tendency  to  prove  neg- 
ligence, without  invoking  the  doctrine  of 
res  ipsa  loquitur. 

A  variance  between  the  declaration  and 
the  proof  is  suggested,  in  that  the  declara- 
tion alleges  as  ground  of  negligence  the 
attempt  to  drive  the  hole  through  the  motal 
with  a  cold  rivet,  when  Morgan  knew,  or 
should  have  known,  that  this  method  was 
dangerous  and  improper;  while  the  proof 
showed  that  the  injury  occurred  because 
of  the  glancing  blow  which  caused  the  nut 
to  fly  and  strike  plaintiff.  This  criticism 
is  without  point.  If  a  variance  existed 
(which  we  do  not  intimate),  it  is  enough 
to  say  that  no  question  of  variance  was 
raised  upon  the  trial,  that  the  alleged  vari- 
ance could  have  misled  no  one,  and  that,  had 
it  been  suggested,  it  would  have  been  the 
duty  of  the  court  to  permit  amendment. 
Pennsylvania  Co.  v.  Whitney  (C.  C.  A.  6th 
C.)  95  C.  C.  A.  70,  169    Fed.  572,  578. 

2.  Plaintiff  claims  a  right  of  recovery 
both  under  defendants'  common-law  obliga- 
tion and  under  the  second  employers'  lia- 
bility act.  I  Under  the  latter,  Morgan's 
negligence  would  not  bar  action,  for  the  act 
makes  the  negligence  of  a  fellow  servant 
the  negligence  of  the  defendants.  South- 
ern R.  Co.  v.  Gadd,  125  C.  C.  A.  21,  207 
Fed.  277,  decided  by  this  court  May  6,  1913; 
Central  R.  Co.  v.  Young  (C.  C.  A.  3d  C.) 
L.R.A.— ,  118  C.  C.  A.  465,  200  Fed. 
369,  366.  At  common  law,  however,  the 
negligence  of  the  fellow  servant  bars  re- 
covery. Morgan  was  clearly  plaintiff's  fel- 
low servant.  The  two  employees  were  en- 
gaged in  the  same  duties.  The  fact  that 
Morgan  was  the  boiler  maker  and  plaintiff 
the  helper  does  not  alter  the  situation.  Il- 
linois C.  R.  Co.  V.  Hart  (C.  C.  A.  6th  C.) 
52  L.R.A.(N.S.)  1117,  100  C.  C.  A.  49,  176 
Fed.  245,  247,  and  cases  cited.  Xo  case  is 
presented  of  violation  of  nondelegable  duty 
to  provide  a  safe  place  to  work.    The  place 

I  itself  was  safe.     It  was  made  unsafe  only 

i  by   the   negligent   operation   of   the   fellow 

\  servant.     See   Illinois   C.   R.   Co.  v.   Hart, 

supra,  176  Fed.  at  pages  250  and  251.    On 

the  case  presented,  plaintiff  was  therefore 

1  Act  April  22,  1908,  chap.  149,  35  SUt. 
at  L.  66,  Comp.  Stat.  1913,  §  8657. 


Digitized  by 


Google 


LAW  V.  ILLINOIS  C.  R.  CO. 


IS 


not  entitled  to  recover  upon  defendants' 
common-law  obligation. 

3.  Was  the  plaintiiT  engaged  in  interstate 
«omnieree? 

It  is  the  well-settled  rule  that,  in  order 
to  bring  a  railroad  employee  within  the 
protection  of  the  employers'  liability  act,  it 
is  not  necessary  that  he  be  directly  engaged 
in  train  movements.  As  pointed  out  by  Mr. 
Justice  Van  Devanter  in  Pedersen  v.  Dela- 
ware, L.  &  W.  R.  Co.  229  U.  S.  146,  152, 
57  L.  ed.  1125,  1128,  33  Sup.  Ct.  Rep.  64S, 
Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A.  779, 
the  true  test  is  whether  the  work  in  which 
the  employee  is  engaged  is  a  part  of  the 
interstate  commerce  in  which  the  carrier 
is  engaged.  As  illustrating  this  proposi- 
tion: In  Norfolk  k  W.  R.  Co.  v.  Earnest, 
229  U.  S.  114,  67  L.  ed.  1096,  33  Sup.  Ct. 
Rep.  654,  Ann.  Cas.  1914C,  172,  the  em- 
ployee, whose  recovery  was  affirmed,  suffered 
his  injuries  while  piloting  a  locomotive  (by 
walking  in  advance  of  it)  through  several 
switches  in  the  railroad  yards  to  a  main 
track,  where  the  locomotive  was  to  be  at- 
tached to  an  interstate  train  to  assist  in 
moving  it  up  a  grade  in  the  direction  of 
the  next  station.  In  St.  Louis,  S.  F.  &  T. 
R.  Co.  V.  Seale,  229  U.  S.  166,  57  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C, 
156,  a  yard  clerk,  whose  duties  were  to 
take  the  numbers  of,  seal  up,  and  label  cars, 
some  of  which  were  engaged  in  interstate 
and  some  in  intrastate  traffic,  was  held  to 
be  engaged  in  interstate  commerce  while 
on  his  way  to  the  performance  of  his  duties 
through  the  yards  to  one  of  the  tracks 
therein,  to  meet  an  incoming  train  from  an- 
other state.  In  Lamphere  v.  Oregon  R.  k 
Nav.  Co.  47  L.R.A.(N.S.)  1,  116  C.  C.  A. 
156,  196  Fed.  336,  a  locomotive  fireman  in 
the  employ  of  an  interstate  railway  com- 
par.y  was  held  by  the  circuit  court  of  ap- 
peals of  the  ninth  circuit  to  be  engaged  in 
interstate  commerce  while  approaching  a 
station  at  which  he  was  to  take  a  train 
for  transportation  to  another  station,  to 
relieve  the  crew  of  an  interstate  train.  In 
IIHnios  C.  R.  Co.  v.  Porter,  125  C.  C.  A.  55, 
207  Fed.  311,  a  trucker  who  received  in- 
juries through  the  negligence  of  a  fellow 
trucker  while  loading  a  car  for  interstate 
transportation  was  held  by  this  court  to 
be  engaged  in  interstate  commerce. 

Approaching  more  nearly  the  specific  ques- 
tion presented :  There  can  be  no  doubt  that 
railroad  employees  are  within  the  purview 
of  the  employers'  liability  act  while  en- 
gaged in  the  repair  of  engines,  cars,  bridges, 
tracks,  and  switches  actually  in  use  in  in- 
terstate commerce.  Such  was  the  express 
holding  of  the  Supreme  Court  in  the  Peder- 
sen Case.  In  Second  Employers'  Liability 
Cases  (Walsh  ▼.  New  York,  N.  H.  &  H.  R. 
LR.A.Jfll6C. 


Co.)  223  U.  S.  5,  6,  66  L.  ed.  329,  330,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875,  the  plaintiff  was  at  the 
time  of  his  injuries  engaged  in  replacing 
a  drawbar  upon  a  car  in  use  in  interstate 
commerce.  In  Central  R.  Co.  v.  Colasurdo, 
113  C.  C.  A.  379,  192  Fed.  901,  a  track 
walker  engaged  in  repairing  a  switch  in 
the  railroad  yards  was  held,  by  the  circuit 
court  of  appeals  of  the  second  circuit,  to 
be  within  the  protection  of  the  act. 

But  the  crucial  question  remains  whether 
the  engine,  at  the  time  the  work  in  question 
was  being  done,  was  so  far  withdrawn  from 
commerce  as.  that  the  work  of  repair  was 
not  a  part  of  the  interstate  commerce  in 
which  the  defendant  was  engaged.  The 
authorities  so  far  cited  are  not  directly  de- 
cisive of  this  specific  question.  In  the  Co- 
lasurdo Case  the  switch  and  track  were  still 
in  use.  The  bridge  in  the  Pedersen  Case 
does  not  affirmatively  appear  to  have  been 
actually  out  of  use.  In  the  Walsh  Case 
the  car  was  apparently  still  upon  a  track 
in  the  railroad  yards,  although  it  was  of 
course  temporarily  out  of  use  during  the 
replacement  of  the  drawbar. 

In  the  instant  case  the  engine  was  in  the 
shop  for  what  is  called  "roundhouse  over- 
hauling." It  had  been  dismantled  at  least 
twenty-one  days  before  the  accident.  Up 
to  the  time  it  was  taken  to  the  shop  it  wa»  ' 
actually  in  use  in  interstate  commerce.  It 
was  destined  for  return  thereto  upon  com- 
pletion of  repairs.  It  actually  was  so  re- 
turned the  day  following  the  accident.  It 
clearly  did  not  lose  its  interstate  character 
from  the  mere  fact  that  it  was  not  at  tlie 
time  actually  engaged  in  interstate  move- 
ment, no  more  than  did  the  dining  car  in 
Johnson  v.  Southern  P.  Co.  190  U.  S.  1, 
49  L.  ed.  363,  25  Sup.  Ct.  Rep.  158,  17  Am. 
Neg.  Rep.  412,  while  waiting  for  a  train 
to  make  the  return  trip,  or  than  did  the  car 
in  the  Walsh  Case  while  standing  on  a 
track  awaiting  replacement  of  the  drawbar. 
Were  the  repairs  being  made  in  the  round- 
house between  two  regfular  daily  trips,  the 
engine,  while  under  such  repair  would 
clearly  not  lose  its  character  as  an  instru- 
mentality of  commerce;  and  plaintiff,  in 
such  case,  would  have  been  engaged  in  in- 
terstate commerce.  We  have  not  here  a  case 
of  original  construction  of  an  engine  not 
yet  become  an  instrumentality  of  inter- 
state commerce.  It  had  already  been  im- 
pressed with  such  use  and  with  such  char- 
acter. Its  preservation  as  such  was  not 
a  matter  of  indifference  to  defendant,  so 
far  as  its  interstate  commerce  was  con- 
cerned. See  Pedersen  Case,  229  U.  S.  151, 
152,  57  L.  ed.  1127,  1128,  33  Sup.  Ct.  Rep. 
I  648,  Ann.  Cas.  1914C,  153,  3  N.  C.  C.  A. 
779.      Under    the    existing    facts,    can    the 
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length  of  time  required  for  tlie  repairs 
change  the  legal  situation  t  If  so,  where  is 
t)ie  line  to  be  drawn  T  How  many  days 
temporary  withdrawal  would  suffioe  to  take 
it  out  of  the  purview  of  the  act?  And  is 
it  material  whether  the  repairs  take  place 
in  a  roundhouse  or  in  general  shops?  Is 
not  the  test  whether  the  withdrawal  is 
merely  temporary  in  character?  As  held 
in  the  Pedersen  Case,  the  work  of  keeping 
the  instrumentalities  used  in  interstate  com- 
merce (which  would  include  engines)  in 
a  proper  state  of  repair  while  thus  used  is 
"so  clearly  related  to  such  commerce  as 
to  be  in  practice  and  in  legal  contempla- 
tion a  part  of  it."  In  Northern  P.  R.  Co. 
V.  Maerkl,  117  C.  C.  A.  237,  198  Fed.  1,  the 
circuit  court  of  appeals  of  the  ninth  circuit 
held  that  an  employee  engaged  at  the  rail- 
way shops  in  making  repairs  upon  a  re- 
frigerator car  theretofore  used  in  inter- 
state commerce,  and  intended  to  be  again 
BO  used  when  repaired,  was  within  the  pro- 
tection of  the  employers'  liability  act.  The 
repairs  there  in  question  were  substantial 
in  their  nature,  requiring  at  least  a  partial 
dismantling  of  the  car,  which  had  been  in 
the  shop  two  days  when  the  accident  oc- 
curred. The  rule  announced  by  this  decision 
commends  itself  to  our  judgment.  We  find 
nothing  in  the  decisions  of  the  Supreme 
Court  opposed  to  the  conclusion  so  reached. 
On  the  contrary,  it  may  be  noted  that  the 
Maerkl  Case  is  cited  (with  apparent  ap- 
proval) in  the  opinion  in  the  Pedersen  Case, 
229  U.  S.  152,  57  L.  ed.  1128,  33  Sup.  Ct. 
Rep.  648,  Ann.  Cas.  1914C,  153,  3  N.  C.  C. 
A.  779,  upon  the  subject  of  the  test  to  be 
applied  in  determining  whether  the  work  is 
a  part  of  the  interstate  commerce  in  which 
the  carrier  is  engaged. 

It  results  from  these  views  that  it  was 
error  to  direct  verdict  for  defendant.  The 
judgment  of  the  District  Court  is  reversed, 
with  costs,  and  a  new  trial  ordered. 


FLORIDA  SUPREME  COURT. 

LOUISVIIXE  k  NASimiXE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

MALLORY  JOHNSON  ALLEN. 
(—  Fla.  — ,  65  So.  8.) 

Joint  debtor  —  release  —  effect. 

1.  The  general  and  well-established  rule  is 
that  a  releajse  or  discharge  of  one  or  more 

Headnotes  by  Shackleford,  Ch.  J. 

Note.  —  As  to  the  constitutionality,  ap- 
plication,   and    effect    of   the    Federal    em- 
ployers' liability  act,  see  note,  post,  47. 
L.R.A.1915C. 


joint  tort  feasors,  executed  in  satisfaction 
of  the  tort,  is  a  discharge  of  them  all,  on 
the  ground  that  the  party  injured  can  have 
but  one  satisfaction  for  his  injury.  Each  is 
considered  as  sanctioning  all  the  acts  of  the 
others,  thereby  making  them  his  own,  and 
each  is  liable  for  the  whole  damage  as  if  it 
had  been  occasioned  by  himself  alone;  hence 
the  law  considers  that  he  who  pays  for  the 
injury  has  paid  for  all,  and  there  is  noth- 
ing left  for  which  the  other  tort  feasors  can 
be  liable. 
Same  —  presumption  of  satisfaction. 

2.  A  release,  executed  to  one  tort  feasor,  in 
satisfaction  of  the  tort,  being  taken  most 
strongly  against  the  releasor,  as  a  general 
rule,  is  conclusive  evidence  that  he  has  been 
satisfied  for  the  wrong;  and  after  satisfac- 
tion, although  it  moved  from  only  one  of  the 
tort  feasors,  no  foundation  remains  for  an 
action  against  anyone.  A  suilicient  atone- 
ment having  been  made  for  the  trespass,  the 
whole  matter  is  at  an  end.  It  is  as  though 
the  wrong  had  never  been  done. 

Same  —  tort  feasors  —  liability. 

3.  Where,  although  concert  is  lacking,  the 
separate  and  ind^>endent  acts  of  negligence 
of  several  combine  to  produce  directly  a 
single  injury,  each  is  responsible  for  the 
entire  result,  even  though  his  act  or  neg- 
ligence alone  might  not  liave  caused  it.  'Xo 
make  tort  feasors  liable  jointly  there  must 
be  some  sort  of  community  in  the  wrong 
doing,  and  the  injury  must  be  in  some  way 
due  to  their  joint  work,  but  it  is  not  neces- 
sary that  they  be  acting  together  or  in  con- 
cert if  their  concurring  negligence  occasions 
injury. 

Same  —  concurrent  acts  of  negligence. 

4.  The  rule  under  which  parties  become 
jointly  liable  as  tort  feasors  extends  beyond 
acts  or  omissions  which  are  designedly  co- 
operative, and  beyond  any  relation  between 
the  wrongdoers.  If  their  acts  of  negligence, 
however  separate  or  distinct. in  themselves, 
are  concurrent  in  producing  the  injury, 
their  liability  is  joint  as  well  'as  several. 
Each  becomes  liable  because  of  his  neglect 
of  duty,  and  they  are  jointly  liable  for  the 
single  injury  inllicted  because  the  acts  or 
omissions  of  both  have  contributed  to  it. 
Railroad  ^  trolley  crossing  —  construc- 
tion —  negligence. 

5.  It  is  negligence  on  the  part  of  an  elec- 
tric street  railway  company,  in  the  construc- 
tion and  establishment  of  its  road,  to  so 
place  one  of  its  trolley  wires  over  the  track 
■of  a  steam  railway  company  as  not  to  afford 
sufficient  space  for  the  lattcr's  trains  to 
easily  or  conveniently  pass,  without  risk 
of  danger  and  injury  to  its  servants  and 
employees.  It  is  negligence  on  the  part 
of  a  steam  railway  company  to  permit  an 
electric  street  car  company  to  so  construct 
and  maintain  over  the  track  of  the  steam 
railway  company  a  trolley  wire  that  it  will 
endanger  the  lives  of  its  servants  and  em- 
ployees. In  the  event  of  an  injury  to  an 
employee  of  the  steam  railway  company, 
while  in  the  discharge  of  his  duty,  occa- 
sioned by  his  coming  in  contact  with  such  . 
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Hire,  tlie  electric  company  and  the  steam 
railway  company  are  jointly  liable  as  tort 
feasors  for  such  injury. 
Joint  debtors  ^  venue  —  liability. 

U.  The  mere  fact  that  a  plaintiff  might  not 
l>e  able  to  sue  all  the  tort  feasors  in  the  same 
forum  or  join  them  in  the  same  action 
would  not  of  itself  change  the  liability  of 
such  tort  feasors  or  prevent  them  from  be- 
ing jointly  liable. 
Same  —  release  —  effect. 

7.  The  acceptance  of  a  sum  of  money  from 
one  joint  tort  feasor  in  satisfaction  of  a 
claim  for  damages,  and  the  execution  of  a 
release  and  discharge  under  seal  of  such 
joint  tort  feasor  from  all  damages  by  rea- 
son of  the  injuries  inflicted,  reciting  that 
such  sum  of  money  was  received  "in  full 
compromise,  payment,  discharge,  accord,  and 
satisfaction"  for  or  on  account  of  such  in- 
juries, operates  as  a  release  of  the  other 
joint  tort  feasor,  even  though  it  is  stipulated 
therein  that  the  release  of  such  tort  feasor 
shall  not  operate  so  as  to  discharge  the 
other,  and  the  right  to  sue  the  other  joint 
tort  feasor  is  expressly  reserved.  Such  an 
instrument  will  be  held  to  be  a  release,  and 
not  a  covenant  not  to  sue. 

(March  27,  1914.) 

Ij»RROR  to  the  Court  of  Record  for  Es- 
J  cambia  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Blount  &  Blount  Si  Carter,  for 
plaintiff  in  error: 

When  the  negligence  of  two  or  more  per- 
sona concur  in  producing  a  single  indivisible 
injury,  then  such  persons  are  jointly  and 
severally  liable,  although  there  was  no  com- 
mon duty,  design,  or  concert  of  action. 

Walton  V.  MiUer,  109  Va.  210,  132  Am. 
St.  Rep.  908,  63  S.  E.  461;  D' Almeida  v. 
Boston  &  M.  R.  Co.  209  Mass.  81,  95  N.  E. 
398,  Ann.  Cas.  1913C,  751;  Brown  v.  Coxe 
Bros.  4  Co.  75  Fed.  689;  Bagley  v.  Wonder- 
land Co.  205  Mass.  238,  01  N.  £.  317 ;  Nel- 
son V.  Illinois  C.  R.  Co.  98  Miss.  295,  31 
L.R.A.(N.S.)  689,  63  So.  619;  Peru  Heating 
Co.  T.  Lenhart>  48  Ind.  App.  319,  95  N.  £. 
680;  Standard  Phosphate  Co.  v.  Lunn,  66 
FU.  220,  63  So.  429. 

The  release  of  the  Pensacola  Electric  Com- 
pany was  a  bar  to  the  suit  against  the  de- 
fendant. 

Ducey  v.  Pattsrson,  37  Colo.  216,  9  L.R.A. 
<N.S.)  1066,  119  Am.  St.  Rep.  284,  86  Pac. 
100,  11  Ann.  Cas.  303;  McBride  v.  Scott, 
132  Mich.  176,  61  L.R.A.  445,  102  Am.  St. 
Bep.  416,  93  N.  W.  243,  1  Ann.  Cas.  61,  13 
Am.  Neg.  Rep.  336;  Cleveland,  C.  C.  &  St.  L. 
E.  Co.  T.  HilligoBS,  171  Ind.  417,  131  Am. 
St  Rep.  258,  86  N.  E.  485;  Abb  v.  Northern 
LR.A.1915C. 


P.  R.  Co.  28  Wash.  428,  58  L.R.A.  293,  92 
Am.  St.  Rep.  804,  68  Pac.  954;  Ellis  v.  Bitz- 
zer,  2  Ohio,  89,  15  Am.  Dec.  534,  Gunther  v. 
Lee,  45  Md.  60,  24  Am.  Rep.  504;  Ruble  v. 
Turner,  2  Hen.  &  M.  38;  Tanner  v.  Bowen, 
34  Mont.  121,  7  L.R.A.(N.S.)  534,  115  Am. 
St.  Rep.  529,  85  Pac.  876,  9  Ann.  Cas.  517; 
Leddy  v.  Barney,  139  Mass.  394,  2  N.  E. 
107;  Snyder  v.  Mutual  Teleph.  Co.  135 
Iowa,  215,  14  L.R.A.(N.S.)  321,  112  N.  W, 
776;  Flynn  v.  Manson,  19  Cal.  App.  400, 
126  Pac.  181;  Farmers'  Sav.  Bank  v.  Aid- 
rich,  153  Iowa,  144,  133  N.  W.  383;  Sircey 
V.  Hans  Rees'  Sons,  155  N.  C.  296,  71  S.  E. 
310;  Babcock  &  W.  Co.  v.  Pioneer  Iron- 
Works,  34  Fed.  338;  O'Shea  v.  New  York,  C. 
&  St.  L.  R.  Co.  44  C.  C.  A.  601,  105  Fed. 
563;  Eastman  v.  Grant,  34  Vt.  390;  Ellis 
V.  Esson,  50  Wis.  138,  36  Am.  Rep.  830, 
6  N.  W.  518;  Rogers  v.  Cox,  66  N.  J.  L. 
432,  50  Atl.  143. 

Messrs.  J.  P.  Stokes  and  B.  P.  Reese 
for  defendant  in  error. 

Shackleford,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

Mallory  Johnson  Allen  brought  an  action 
at  law  against  the  Louisville  &  Nashville 
Railroad  Company,  a  corporation,  to  recover 
damages  for  personal  injuries  received  by 
him  through  the  alleged  negligence  of  the 
defendant.  The  declaration  contains  two 
counts,  which,  omitting  the  formal  parts, 
are  as  follows: 

"The  plaintiff,  Mallory  Johnson  Allen,  by 
his  attorneys,  sues  the  defendant,  I>ouisville 
k  Nashville  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Kentucky,  for  that,  to  wit: 

"That  prior  to  the  institution  of  this  suit 
defendant  was  a  common  carrier  by  rail- 
road, engaged  in  commerce  between  the 
state  of  Florida  and  the  state  of  Alabama, 
and  between  the  state  of  Florida  and  other 
states,  and,  as  such  common  carrier,  de- 
fendant was  possessed  of,  owned,  and  operat- 
ed a  line  of  steam  railway  running  from  the 
city  of  Pensacola,  in  Escambia  county,  Flor- 
ida, to  the  village  or  town  of  Flomaton  in 
Escambia  county,  Alabama,  and  to  other 
points  in  the  state  of  Alabama  and  to  points 
in  other  states;  and  other  lines  of  tracks 
in  and  about  the  said  city  of  Pensacola, 
used  and  operated  in  connection  with  its 
lines  mentioned  herein.  That  a  part  of  de- 
fendant's said  line  of  steam  railway  ran 
over  and  along  a  certain  public  street  in 
said  city  of  Pensacola,  known  and  called 
Alcaniz  street,  crossing  and  intersecting  an- 
other public  street  in  said  city,  known  and 
called  Gregory  street.  That  the  Pensacola 
Electric  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Maine,  was 
possessed  of,  owned,  and  operated  a  line  of 
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electric  Btreet  railway  running  over  and 
along  said  Gregory  street,  crossing  and  in- 
tersecting said  Alcaniz  street,  and  crossing 
the  line  of  steam  railway  of  defendant  here- 
in mentioned.  That,  for  the  purpose  of 
providing  the  electric  current  necessary  to 
propel  its  cars,  said  Pensacola  Electric  Com- 
pany provided  and  placed  its  trolley  wire 
over  and  above  its  line  of  railway,  over  and 
along  said  Gregory  street  and  across  said 
Alcaniz  street,  crossing  defendant's  line  of 
steam  railway,  aforesaid,  at  right  angles. 
That  said  trolley  wire  was  hung  so  low,  and 
so  near  the  surface  of  said  streets  where 
said  streets  intersected,  that  employees  of 
defendant  upon  the  tops  of  cars  drawn  by 
defendant's  locomotives,  over  and  along 
said  Alcaniz  street,  under  said  trolley  wire, 
could  not  pass  under  said  trolley  wire  with 
safety  to  themselves.  That,  prior  to  the 
institution  of  tliis  suit,  plaintiff  was  em- 
ployed by  defendant  in  the  capacity  of 
switchman,  and,  as  defendant's  said  em- 
ployee, it  was  plaintiff's  duty  to  be  upon  the 
top  of  cars,  drawn  by  defendant's  locomo- 
tives, over  and  along  Alcaniz  street,  over 
and  across  Gregory  street,  under  the  trolley 
wire  of  the  Pensacola  Electric  Company,  tin 
aforesaid.  That,  as  defendant's  employee, 
it  was  defendant's  duty  to  plaintiff  to  fur- 
nish plaintiff  with  a  reasonably  safe  place 
in  which  to  work  and  to  perform  his  duty 
to  defendant.  That,  notwithstanding  its 
duty  to  plaintiff,  defendant  carelessly  and 
negligently  allowed  said  Pensacola  Electric 
Company  to  place  and  install  its  said  trol- 
ley wire  so  near  the  surface  of  said  streets, 
where  said  streets  intersected,  that  em- 
ployees of  defendant,  upon  the  tops  of  cars 
drawn  by  defendant's  locomotives,  over  and 
along  said  Alcaniz  street,  under  said  trol- 
ley wire,  could  not  pass  under  said  trolley 
wire  with  safety  to  themselves.  That,  prior 
to  the  institution  of  this  suit,  plaintiff  was 
employed  by  defendant  in  the  capacity  of 
switchman,  and,  as  defendant's  said  em- 
ployee, it  was  plaintiff's  duty  to  be  upon 
the  top  of  cars,  drawn  by  defendant's  loco- 
motives, over  and  along  Alcaniz  street,  over 
and  across  Gregory  street,  under  the  trolley 
wire  of  the  Pensacola  Electric  Company,  as 
aforesaid.  That,  as  defendant's  employee, 
it  was  defendant's  duty  to  plaintiff  to  fur- 
nish plaintiff  with  a  reasonably  safe  place 
in  which  to  work  and  to  perform  his  duty 
to  defendant.  That,  notwithstanding  its 
duty  to  plaintiff,  defendant  carelessly  and 
negligently  allowed  said  Pensacola  Electric 
Company  to  place  and  install  its  said  trol- 
ley wire  so  near  the  surface  of  said  Alcaniz 
street  where  said  street  intersected  said 
Gregory  street,  as  to  endanger  the  life  and 
safety  of  plaintiff  when  upon  the  top  of 
cars  drawn  by  defendant's  locomotives,  in 
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the  discharge  of  his  duty  to  defendant,  and 
defendant  carelessly  and  negligently  al- 
lowed said  trolley  wire  to  be  and  to  remain 
so  low  as  to  endanger  the  life  and  safety 
of  plaintiff  when  upon  the  top  of  cars  drawn 
by  defendant's  locomotives,  in  the  discharge 
of  his  duty  to  defendant.  That,  prior  to 
the  institution  of  this  suit,  to  wit,  Septem- 
ber 27,  A.  D.  1912,  after  dark,  plaintiff  in 
the  discharge  of  his  duty  to  defendant,  as 
switchman,  aforesaid,  was  employed  by  de- 
fendant in  commerce  between  the  state  of 
Florida  and  the  state  of  Alabama,  and  be- 
tween the  state  of  Florida  and  other  states, 
and,  while  so  engaged,  plaintiff  was  upon 
a  car,  drawn  by  defendant's  locomotive, 
over  and  along  said  Alcaniz  street,  and,  by 
reason  of  defendant's  negligence  in  failing 
to  provide  plaintiff  with  a  reasonably  safe 
place  in  which  to  work  and  to  perform  his 
duty  to  defendant,  plaintiff  was  forcibly 
and  violently  thrown  against  the  trolley 
wire  of  the  Pensacola  Electric  Company, 
placed  and  installed  so  near  the  surface  of 
said  Alcaniz  street  as  to  be  dangerous  to 
the  life  and  safety  of  plaintiff,  as  aforesaid, 
thereby  forcibly  and  violently  throwing 
plaintiff  from  the  top  of  said  car  to  the 
pavement,  many  feet  below,  thereby  giving 
to  and  inflicting  upon  plaintiff  divers  nud 
sundry  wounds,  bruises,  and  sprains  and 
dislocations,  and  injuring  plaintifTs  eye, 
from  the  effect  of  which  plaintiff  was  laid 
up  and  lost  much  time  from  his  vocation, 
and  the  consequent  loss  of  earnings,  and 
plaintiff  suffered,  continues  to  suffer,  and 
will  hereafter  suffer,  intense  pain  in  body 
and  mind,  and  plaintiff  was  compelled  to 
lay  out  and  expend  much  money,  and  to  ob- 
ligate himself  for  medical  and  doctor's  bills 
in  and  about  the  treatment  of  himself,  and 
plaintiff  is  permanently  disabled. 

"And  plaintiff  claims  $20,000. 
"Count  2. 

"The  plaintiff,  Mallory  Johnson  Allen,  by 
his  attorneys,  sues  the  defendant,  Louisville 
&  Nashville  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Kentucky: 

"That,  prior  to  the  institution  of  this 
suit,  defendant  was  a  common  carrier  by 
railroad,  engaged  in  commerce  between  the 
state  of  Florida  and  the  state  of  Alabama, 
and  between  the  state  of  Florida  and  other 
states,  and,  as  such  common  carrier,  defend- 
ant was  possessed  of,  owned,  and  operated 
a  line  of  steam  railway  running  from  the 
city  of  Pensacola,  in  Escambia  county, 
Florida,  to  the  village  or  town  of  Flomaton, 
in  Escambia  county,  Alabama,  and  to  other 
points  in  the  state  of  Alabama,  and  to 
points  in  other  states;  and  other  lines  of 
tracks  in  and  about  the  city  of  Pensacola, 
used  and  operated  in  connection  with  its 
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lines  mentioned  herein.    That  a  part  of  de- 
fendant's line  of  steam  railway  ran  over  and 
along  a  certain  public  street  in  said  city  of 
Pensacola,  known  and  called  Alcaniz  street, 
crossing    and    intersecting    another    public 
street  in  said  city,  known  and  called  Greg- 
ory  street.     That    the   Pensacola    Electric 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Maine,  was  possessed 
of,  owned,  and  operated  a  line  ot  electric 
street  railway,  running  over  and  along  said 
Gregory    street,    crossing   and    intersecting  [ 
said  Alcaniz  street,  and  crossing  the  line  ' 
of  steam  railway  of  defendant  herein  men-  i 
tioned.    That,  for  the  purpose  of  providing  ' 
the  electric  current  necessary  to  propel  its  I 
cars,  said  Pensacola  Electric  Company  pro- 1 
Tided  and  placed  its  trolley  wire  over  and  i 
above  its  line  of  railway,  over  and  along  i 
said  Gregory  street,  and  across  said  Alcaniz 
street,    crossing   defendant's    line   of   steam 
railway    aforesaid    at    right    angles.      That : 
said  trolley  wire  was  hung  so  low  and  so 
near  the  surface  of  said  streets,  where  said 
streets    intersected,    that   employees    of    de-  j 
fendant,   upon   the  tops   of   cars  drawn    by 
defendant's  locomotives  over  and  along  Al- 
raniz  street,  over  and  across  Gregory  street, 
under  the  trolley  wire  of  the  Pensacola  Elec- 
tric Company,  as  aforesaid.    That,  prior  to 
the  institution  of  this  suit,  to  wit,  Septem- 
ber 27,  A.  D.  1912,  after  dark,  plaintiff,  in 
the  discharge  of  his  duty  to  defendant  as 
switchman,  aforesaid,  was  employed  by  de- 
fendant in  commerce  between  the  state  of 
Florida  and  the  state  of  Alabama,  and  be- 
tween the  state  of  Florida  and  other  states, 
and,  while  so  engaged,  plaintiff  was  upon 
a  car,  drawn  by  defendant's  locomotive,  over 
and  along  said  Alcaniz  street.    That,  while 
plaintiff  was  so  engaged  in  the  discharge 
of    his    duty    to    defendant   as    switchman, 
aforesaid,  defendant,  through  its  agents  and 
servants,    carelessly    and    negligently    pro- 
pelled   the   car   upon  which    plaintiff   was, 
over  and  along  said  Alcaniz  street,  over  and 
across  said  Gregory  street,  and  under  the  j 
trolley  wire  of  the  Pensacola  Electric  Com- 1 
pany,    placed    and    Installed    as    aforesaid, ' 
thereby    forcibly    and    violently    throwing  i 
plaintiff  against  said  trolley  wire,  thereby  i 
forcibly    and    violently    throwing    plaintiff 
from  the  top  of  said  car  to  the  pavement,  i 
many  feet  below,  thereby  giving  to  and  in- 
flicting  upon    plaintiff  divers   and    sundry 
wounds,  bruises,  and  sprains  and  dislocations, 
and  injuring  plaintiff's  eye,  from  the  effect 
of  which  plaintiff  was  laid  up  and  lost  much 
time  from  his  vocation,  and  the  consequent 
loss  of  earnings,  and  plaintiff  suffered,  con- 
tinues to  suffer,  and  will  hereafter  suffer, 
intense  pain   in   body  and   mind,'   and   the 
plaintiff  was  compelled  to  lay  out  and  ex- 
pend much  money  and  to  obligate  himself 
L.R.A.1915C. 


for  much  money  for  doctor's  and  medical 
bills,  in  and  about  the  treatment  of  himself, 
and  plaintiff  is  permanently  disabled. 
"And  the  plaintiff  claims  $20,000." 

To  this  declaration  the  defendant  Tiled 
several  pleas,  not  guilty,  assumption  of  risk 
by  the  plaintiff,  contributory  negligence  of 
the  plaintiff,  and  that,  prior  to  the  insti- 
tution  of  this  action,  the  plaintiff  had 
instituted  an  action  against  the  Pensacola 
Electric  Company,  a  corporation,  for  the 
recovery  of  damages  for  the  identical  in- 
juries for  which  this  action  is  brought,  and 
had  settled  and  compromised  such  action 
against  the  Pensacola  Electric  Company  for 
the  sum  of  $1,250,  and  had  received  and 
accepted  such  sum,  and  had  executed  the 
following  receipt  and  release  therefor,  which 
release  was  a  bar  to  this  action: 

Received  of  Pensacola  Electric  Company, 
this  26th  day  of  June,  1913,  the  sum  of 
twelve  hundred  and  fifty  ($1,250)  dollars, 
in  full  compromise,  payment,  discharge,  ac- 
cord and  satisfaction  of  and  from  any  and 
all  claims  and  demands  which  I,  Mallory 
Johnson  Allen,  have  against  said  Pensacola 
Electric  Company,  its  employees,  oflicurs.  or 
agents,  for  or  on  account  of  any  and  all 
damages,  injury,  expense,  or  loss  of  what- 
soever kind  which  may  have  been  sustained 
by  me  ...  in  person,  right,  or  property, 
by  or  through  said  Pensacola  Electric  Com- 
pany, its  employees  or  agents,  by  reason 
of  an  accident  to  me  caused  by  my  being 
knocked  from  the  top  of  a  car  of  the  L.  & 
N.  E.  R.  Co.  while  employed  as  switchman 
by  said  company,  by  a  trolley  wire  of  said 
Pensacola  Electric  Company,  at  the  cross- 
ing of  said  company's  tracks  at  the  inter- 
section of  Alcaniz  and  Gregory  streets,  on 
or  about  September  27,  1912,  in  the  city  of 
Pensacola,  Florida;  this  release  shall  not  re- 
lease the  L.  &  N.  Ry.  Co.  from  liability  for 
said  injuries,  and  said  Allen  reserves  the 
right  to  sue  said  L.  4  N.  Ry.  therefor;  or 
for  any  matter  or  thing  growing  out  of 
same,  or  which  may  arise  therefrom,  wheth- 
er now  known  or  unknown,  and  the  said 
Pensacola  Electric  Company,  its  employees, 
officers,  or  agents  are  hereby,  in  considera- 
tion of  said  sum  of  money,  forever  released, 
acquitted,  and  discharged  of  and  from  Hny 
and  all  such  claims  and  demands  whether 
now  in  suit  or  otherwise. 

Mallory  Johnson  Allen   [Seal.] 

— [Seal.] 

Witness:  R.  P.  Reese.    E.  L.  Reese. 

We  see  no  occasion  for  setting  forth  the 
pleas  in  full.  The  plaintiff  interposed  de- 
murrers to  the  pleas  of  the  defendant,  which 
undertook  to  set  up  the  execution  of  such 
release  as  a  bar  to  the  action,  which  demur- 
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rers  were  sustained.  A  trial  was  had  be- 
fore a  jury  upon  the  pleadings  as  they  then 
stood,  the  plaintiff  having  joined  issue  upon 
the  other,  pleas,  which  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $2,- 
783,  with  interest  and  costs,  upon  which 
judgment  was  rendered  and  entered,  and 
which  judgment  the  defendant  has  brought 
here  for  review.  Several  errors  are  as- 
signed, but  it  will  not  be  necessary  to  con- 
sider all  of  them. 

The  first  point  to  which  we  shall  direct 
our  attention  is  as  to  whether  or  not  the 
trial  court  erred  in  sustaining  the  demurrer 
to  the  pleas,  and  thereby  holding  that  the 
receipt  or  release  executed  by  the  plaintiff 
constituted  no  defense  to  this  action.  The 
defendant  does  not  question  the  general 
and  well-established  rule,  which  is  thus  laid 
down  in  24  Am.  &.  Eng.  Enc.  Law,  2d  ed. 
306:  "A  release  or  discharge  of  one  or 
more  joint  tort  feasors,  executed  in  satis- 
faction of  the  tort,  is  a  discharge  of  them 
all,  on  the  ground  that  the  party  injured 
can  have  but  one  satisfaction  for  his  injury. 
Each  is  considered  as  sanctioning  all  the 
acts  of  the  others,  thereby  making  them  his 
own,  and  each  is  liable  for  the  whole  dam- 
age as  if  it  had  been  occasioned  by  himself 
alone;  hence  the  law  considered  that  he 
who  pays  for  the  injury  has  paid  for  all, 
and  there  ia  nothing  left  for  which  the  other 
tort  feasors  can  be  liable."  As  is  further 
said  on  page  307  of  the  work  cited:  "An- 
other reason  for  the  rule,  as  stated  by  the 
courts,  is  that  the  release,  being  taken 
most  strongly  against  the  releasor,  is  con- 
clusive evidence  that  he  has  been  satisfied 
for  the  wrong;  and  after  satisfaction,  al- 
though it  moved  from  only  one  of  the  tort 
feasors,  no  foundation  remains  for  an  action 
against  anyone.  A  su£ficient  atonement 
having  been  made  for  the  trespass,  the  whole 
matter  is  at  an  end.  It  is  as  though  the 
wrong  had  never  been  done."  We  do  not 
discuss  the  distinction  made  by  the  authori- 
ties between  a  release  under  seal  and  one 
executed  without  a  seal,  for  the  reason  that 
no  such  question  is  presented  to  us;  the  re- 
lease in  the  instant  case  being  under  seal. 
We  select  from  the  many  authorities  which 
we  have  examined  the  leading  case  of  East- 
man V.  Grant,  34  Vt.  387,  and  the  well-rea- 
soned case  of  Sircey  v.  Hans  Rees'  Sons, 
155  N.  C.  296,  71  S.  E.  310.  Many  authori- 
ties will  be  found  cited  in  the  notes  on  pages 
306  and  307  of  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  in  support  of  the  text.  See  also  34 
Cyc.  1086. 

It  is  strenuously  contended  by  the  plain- 
tiff that  the  defendant  and  the  Pensacola 
Electric  Company  were  not  joint  tort  feas- 
ors; therefore  the  execution  by  the  plain- 
tiff of  the  instrumaat,  for  the  monetary 
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consideration  therein  recited,  releasing  the 
Pensacola  Electric  Company  from  further 
liability,  constitutes  no  bar  to  the  action 
against  the  defendant.  Reliance  is  placed 
upon  Chapman  v.  Pittsburg  R.  Co.  (C.  C.) 
140  Fed.  784,  and  Pittsburgh  R.  Co.  v.  Chap- 
man, 76  C.  C.  A.  418,  145  Fed.  886,  affirm- 
ing the  decision  of  the  lower  court,  as 
squarely  supporting  this  contention.  We 
have  subjected  the  opinions  rendered  in 
these  two  cases  to  a  careful  and  critical  ex- 
amination and  analysis,  and  find  ourselves 
unable  to  follow  or  to  concur  in  the  reasons 
given  for  the  conclusion  reached.  So  far 
as  is  disclosed  by  the  condensed  statements 
in  the  two  opinions  as  to  the  pleadings  and 
the  evidence  adduced  in  the  action,  it  seems 
to  us  that  the  conclusion  announced  that 
the  Pittsburgh  Railways  Company  and  the 
Baltimore  &  Ohio  Railroad  Company  were 
not  joint  tort  feasors  because,  if  the  latter 
company  was  liable  at  all  for  negligence, 
it  was  by  reason  of  "a  negative  act  of  omis- 
sion" in  failing  to  notify  the  plaintiff  of 
the  presence  of  the  overhanging  trolley 
wire,  while  the  Pittsburgh  Railways  Com- 
pany, if  liable,  was  so  by  reason  of  "a  posi- 
tive act  of  commission"  in  placing  its  wires 
at  an  unsafe  distance  above  the  railroad 
tracks,  is  opposed  to  principle  and  against 
the  weight  of  authority.  \Ve  concede  that 
the  cited  case  presents  many  points  of  sim- 
ilarity to  the  instant  case.  In  that  case,  as 
in  this,  the  plaintiff  was  an  employee  of 
the  railroad  company,  and  while  upon  the 
top  of  a  freight  car  of  such  company  in  the 
discharge  of  his  duty  was  hurled  therefrom 
to  the  ground  by  coming  in  contact  with 
the  trolley  wires  of  the  electric  company, 
which  were  negligently  hung  too  low  over 
the  tracks  of  the  railroad  company  to  per- 
mit safe  passage  thereunder  by  one  on  the 
top  of  a  freight  car  of  the  railroad  company 
engaged  in  the  discharge  of  the  duties  con- 
nected with  his  employment.  In  the  cited 
case  the  plaintiff  was  a  member  of  the  relief 
department  of  the  railroad  company,  and 
as  such  member,  after  the  injury,  executed 
three  receipts  for  the  respective  sums  of 
$24,  $26,  and  $11,  which  are  set  out  in  tlio 
opinion  in  145  Fed.  890,  whereby  he  ac- 
knowledged to  have  received  the  same  in 
payment  of  the  benefits  due  from  such  relief 
department,  under  its  regulations,  and  in 
consideration  of  which  he  expressly  released 
and  discharged  the  Baltimore  &,  Ohio  Rail- 
road Company  from  all  claims  or  demands 
'  for  damages  by  reason  of  the  injuries  which 
he  had  sustained.  It  is  stated  in  the  opin- 
ion that  the  receipts  were  signed  by  the 
plaintiff  with  great  reluctance,  for  fear  that 
such  settlement  "might  jeopard  his  right 
to  sue,  and  that  it  was  only  after  an  under- 
standing with  the  officers  of  the  Baltimore 
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A  Ohio  Railroad  Company  that  his  right 
of  action  against  the  defendant  ( Pittsburgh 
Railroad  Company)  would  not  be  affected, 
that  be  finally  consented  to  receive  the  mon- 
eys and  execute  the  three  releases."  The 
only  authority  cited  to  sustain  the  conclu- 
■ion  reached  in  the  cited  case  is  Thomas  t. 
Central  R.  Co.  194  Pa.  511,  514,  45  Atl.  344, 
which  holds  that  "a  tort  feasor  is  not  re- 
leased from  liability  by  a  settlement  be- 
tween the  injured  party  and  one  not  shown 
to  be  liable."  Even  if  we  conceded  the  cor- 
rectness of  this  holding,  we  fail  to  see  how 
it  would  help  the  plaintiff  in  the  instant 
case.  As  a  matter  of  fact,  the  authorities 
are  divided  upon  the  point.  See  24  Am. 
&  Eng.  Enc.  Law,  2d  ed.  308,  and  authorities 
cited  in  notes,  and  Snyder  v.  Mutual  Teleph. 
Co.  135  Iowa,  215,  112  N.  W.  776,  14  L.R.A. 
(X.S.)  321,  and  authorities  collected  in 
case  note  on  page  322.  It  must  be  admitted 
that  to  frame  a  definition  of  joint  tort  fea- 
sors that  could  be  universally  applied,  or 
which  would  fit  all  cases,  would  be  a  difii- 
cnlt  task,  if  not  one  impossible  of  perform- 
ance, and  we  shall  not  attempt  it.  The 
following  statement  in  38  Cyc.  488,  would 
seem  to  be  well  supported  by  the  authori- 
ties: "Where,  although  concert  is  lacking, 
the  separate  and  independent  acts  of  n^- 
ligence  of  several  combine  to  produce  di- 
rectly a  single  injury,  each  is  responsible 
for  the  entire  result,  even  though  his  act 
or  neglect  alone  might  not  have  caused  it. 
It  has  been  said  that  'to  make  tort  feasors 
liable  jointly  there  must  be  some  sort  of 
community  in  the  wrongdoing,  and  the  in- 
jury must  be  in  some  way  due  to  their 
joint  work;  but  it  is  not  necessary  that 
they  be  acting  together  or  in  concert  if 
their   concurring   negligence   occasions   the 


mjury.' 


See  Strauhal  v.  Asiatic  S.  S.  Co. 


48  Or.  100,  85  Pac.  230,  20  Am.  Neg.  Rep. 
465,  which  quotes  with  approval  the  follow- 
ing excerpt  from  the  opinion  rendered  by 
Judge  Seaman  in  Brown  v.  Coxe  Bros.  & 
Co.  (C.  C.)  75  Fed.  680,  which  would  seem 
to  be  a  correct  statement  of  the  law:  "But 
the  rule  under  which  parties  become  joint- 
ly liable  as  tort  feasors  extends  beyond  acts 
or  omissions  which  are  designedly  co-oper- 
ative, and  beyond  any  relation  between  the 
wrongdoers.  If  their  acts  of  negligence, 
however  separate  and  distinct  in  themselves, 
are  concurrent  in  producing  the  injury, 
their  liability  is  joint  as  well  as  several. 
.  .  .  Each  becomes  liable  because  of  his 
neglect  of  duty,  and  they  are  jointly  liable 
for  the  single  injury  inflicted,  because  the 
acts  or  omissions  of  both  have  contributed 
to  it"  Erslew  v.  New  Orleans  t  N.  E.  R. 
Co.  49  La.  Ann.  86,  21  So.  163,  would  seem 
to  be  well  in  point.  In  that  ease  it  was 
held  as  follows:  "It  is  negligence  on  the 
L.R.A.1915C. 


part  of  an  electric  street  car  company,  in 
the  construction  and  establishment  of  its 
plant,  to  so  place  one  of  its  guy  wires  over 
the  track  of  a  steam  railway  company  as 
not  to  afford  sufficient  space  for  the  latter's 
trains  to  easily  and  conveniently  pass,  with- 
out risk  of  danger  and  injury  to  its  serv- 
ants and  employees.  It  is  negligence  on 
the  part  of  the  steam  railway  company  to 
permit  an  electric  street  car  company  to  so 
construct  and  maintain  over  its  tracks  a 
guy  wire  that  will  endanger  the  lives  of  its 
servants  and  employees."  The  following 
authorities  also  support,  we  think,  our  con- 
clusion that  the  allegations  in  the  declara- 
tion in  the  instant  case  show  that  the 
defendant  and  the  Pensacola  Electric  Com- 
pany were  joint  tort  feasors:  Walton  v. 
Miller,  109  Va.  210,  132  Am.  St.  Rep.  008, 
63  S.  E.  458;  D' Almeida  v.  Boston  &.  M. 
R.  Co.  209  Mass.  81,  95  N.  E.  398,  Ann. 
Cas.  1913C,  751 ;  Peru  Heating  Co.  v.  Len- 
hart,  48  Ind.  App.  319,  95  N.  E.  680;  Bag- 
ley  V.  Wonderland  Co.  205  Mass.  238,  01 
N.  E.  317;  Nelson  v.  Illinois  C.  R.  Co.  98 
Miss.  295,  31  L.R.A.(N.S.)  689.  53  So.  619: 
Cuddv  V.  Horn,  46  Mich.  596,  41  Am.  Rep. 
178,  10  N.  W.  32;  Sircey  v.  Hans  Rees' 
Sons,  156  N.  C.  296,  71  S.  E.  310.  Stan- 
dard Phosphate  Co.  v.  Lunn,  66  Fla.  220, 
63  So.  429,  cited  and  relied  upon  by  the 
plaintiff  to  support  his  contention,  does 
not  conflict  with  what  we  have  said  here- 
in, but,  on  the  contrary,  harmonizes  with 
and  tends  to  support  the  principle  which 
we  have  just  above  stated.  See  also  Sym- 
mes  V.  Prairie  Pebble  Phosphate  Co.  66  Fla. 
27,  63  So.  1.  We  would  also  call  attention 
to  the  fact  that  the  declaration  alleges  two 
concurring  acts  of  negligence  on  the  part 
of  the  defendant:  First,  that  it  negligent- 
ly allowed  the  Pensacola  Electric  Company 
to  place  and  install  its  trolley  wire  so  near 
the  surface  of  the  streets  that  the  employees 
of  the  defendant  on  top  of  the  defendant's 
cars  in  the  discharge  of  their  duty  could 
not  pass  under  such  wire  with  safety;  and, 
second,  that  the  defendant  negligently  pro- 
pelled the  car  upon  which  plaintiff  was, 
and  thereby  forcibly  and  violently  threw 
him  against  such  trolley  wire.  The  plaintiff 
further  contends  that  the  defendant  and  the 
Pensacola  Electric  Company  were  not,  and 
could  not  be  held  to  be,  joint  tort  feasors, 
because  they  could  not  be  joined  in  the 
same  action,  for  the  reason  that  the  lia- 
bility of  the  Pensacola  Electric  Company 
was  founded  upon  the  common  law,  as  held 
by  this  court  in  Lofton  v.  Jacksonville  Elec- 
tric Co.  61  Fla.  293,  64  So.  959,  while  the 
liability  of  the  defendant  is  founded  upon 
the  act  of  Congress  known  as  the  Federal 
employers'  liability  act  (act  April  22,  1908, 
chap.  149,  35  Stat,  at  L.  65,  Comp.  Stat. 
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1913,  §  8657).  We  have  carefully  examined 
th:  argument  of  the  plaintiff  upon  this 
point  and  are  of  the  opinion  that  his  con- 
tention is  without  merit.  The  mere  fact 
that  a  plaintiff  might  not  be  able  to  sue 
all  the  tort  feasors  in  the  same  forum,  or 
join  them  in  the  same  action,  would  not  in 
itself  change  the  liability  of  such  tort 
feasors  or  prevent  them  from  being  joint- 
ly liable.  The  plaintiff  has  confused  the 
question  of  right  of  action  or  liability  with 
the  question  of  remedy. 

It  will  be  observed  that  the  receipt  or  re- 
lease executed  by  the  plaintiff  to  the  Pensa- 
cola  Electric  Company,  which  we  have 
copied  above  and  which  the  defendant  un- 
successfully sought  to  plead  as  a  bar  to  the 
action,  contains  the  following  reservation: 
"This  release  shall  not  release  the  L.  &  N. 
Ky.  Co.  from  liability  for  said  injuries,  and 
said  Allen  reserves  the  right  to  sue  said  I-. 
&  N.  Ry.  therefor."  We  must  now  consider 
the  effect  of  this  reservation.  Upon  this 
point  the  courts  are  hopelessly  divided  and 
in  irreconcilable  conflict.  We  have  devoted 
much  time  to  its  consideration,  and  have 
examined  all  the  authorities  which  we  could 
find  bearing  upon  the  subject.  We  shall 
not  cite  them  all,  but  shall  select  a  few  of 
the  leading  cases  upon  each  side  of  the  ques- 
tion, from  which  and  the  notes  appended 
thereto  the  other  authorities  may  readily 
be  found,  if  desired.  We  have  reached  the 
conclusion  not  only  that  the  numerical 
weight  of  authority,  but  that  the  better- 
reasoned  cases,  are  to  the  effect,  as  we  held 
in  Abb  v.  Northern  P.  R.  Co.  28  Wash.  428, 
5S  L.R.A.  293,  92  Am.  St.  Rep.  864,  68  Fac. 
954:  "The  acceptance  of  a  sum  of  money 
from  one  joint  tort  feasor  in  satisfaction 
of  a  claim  for  damages,  and  the  execution 
of  a  release  and  discharge  of  such  joint  tort 
feasor  from  all  damages  by  reason  of  the 
injuries  inflicted,  operates  as  a  release  of 
the  other  joint  tort  feasor,  though  the  par- 
ties to  the  agreement  may  stipulate  that 
the  release  of  one  shall  not  discharge  the 
other."  We  are  impressed  with  the  reason- 
ing in  this  case.  See  the  authorities  cited 
therein.  The  authorities  upon  both  sides 
of  the  question  up  to  that  time  are  collect- 
ed in  the  monographic  notes  in  58  L.R.A. 
293,  and  92  Am.  St.  Rep.  872.  In  line  with 
the  holding  in  the  cited  case,  see  McBride 
V.  Scott,  132  Mich.  176,  61  L.R.A.  445,  102 
Am.  St.  Rep.  416,  93  N.  W.  243,  1  Ann. 
Cas.  61,  13  Am.  Neg.  Rep.  335;  Farmers' 
Sav.  Bank  v.  Aldrich,  153  Iowa,  144,  133 
N.  W.  383;  Flynn  v.  Manson,  19  Cal.  App. 
400,  126  Pac.  181;  Ducey  v.  Patterson,  37 
Colo.  216,  9  L.R.A.(N.S.)  1066,  119  Am. 
St.  Rep.  284,  86  Pac.  109,  11  Ann.  Cas.  393. 
Perhaps  the  leading  case  on  the  other  side 
of  the  question,  and  certainly  as  well  rea- 
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soned  as  any  reaching  that  conclusion  which 
we  have  found,  is  Gilbert  v.  Finch,  173  N. 
Y.  455,  61  L.R.A.  807,  93  Am.  St.  Rep.  623, 
60  N.  E.  133,  wherein  it  was  held  that  "if 
a  release  of  one  or  more  joint  tort  feasors 
contains  no  reservation,  it  operates  to  dis- 
charge all;  but,  if  the  instrument  express- 
ly reserves  the  right  to  pursue  the  others, 
it  is  not  technically  a  release,  but  a  cove- 
nant not  to  sue,  and  they  are  not  dis- 
charged." To  the  like  effect  are  Edons  v. 
Fletcher,  79  Kan.  139,  19  L.R.A.(N.S.)  618, 
98  Pac.  784;  Walsh  v.  New  York  C.  &  H. 
R.  R.  Co.  204  N.  Y.  58,  37  L.R.A.(N.S.) 
1137,  97  N.  E.  408.  We  cannot  follow  this 
line  of  cases.  We  would  call  special  atten- 
tion to  the  excellent  opinion  rendered  by 
Mr.  Justice  De  Courcy  in  Matheeon  v. 
O'Kane,  211  Mass.  91,  39  L.R.A.(N.S.)  475, 
97  N.  E.  638,  Ann.  Cas.  1913B,  267,  wherein 
he  clearly  differentiates  a  release  and  a 
covenant  not  to  sue,  which  would  seem  to 
have  been  lost  sight  of  in  some  of  the  cases. 
See  also  Chicago  v.  Babcock,  143  111.  358, 
32  N.  E.  271.  We  are  of  the  opinion  that 
the  instrument  in  the  instant  case  must  be 
held  to  be  a  release,  and  not  a  covenant  not 
to  sue.  This  being  true,  it  follows  that  the 
trial  court  erred  in  sustaining  the  de- 
murrers to  the  pleas  which  set  up  such  in- 
strument as  a  bar  to  the  action.  For  this 
reason  the  judgment  must  be  reversed,  and 
it  is  so  ordered. 

Taylor,  Cockrell,  Hocker,  and  Whit- 
field, J  J.,  concur. 

Whitfield,    J.,   concurring: 

It  required  both  the  placing  of  the  wire 
by  the  electric  company  and  the  running  of 
the  train  thereunder  by  the  railroad  com- 
pany to  cause  the  injury  as  alleged,  each 
acting  with  full  notice  or  knowledge  of  the 
other's  conduct;  therefore,  if  liability  exists 
as  to  both,  it  is-  joint  and  several.  Each 
party  is  liable,  if  at  all,  for  the  entire  in- 
jury. The  release  given  by  the  injured  per- 
son to  the  electric  company  is  under  seal, 
and  it  is  expressly  executed  for  a  consider- 
ation of  $1,250  "in  full  compromise,  pay- 
ment, discharge,  accord,  and  satisfaction  of 
and  from  any  and  all  claims  and  damages* 
.  .  .  for  or  on  account  of  any  and  all 
damages,  injury,  expense,  or  loss  of  what- 
soever kind  .  .  .  by  reason  of"  an  in- 
jury alleged  to  be  "divers  and  sundry 
wounds,  bruises,  and  sprains  and  disloca- 
tions and  injury  to  plaintiff's  eye."  The  re- 
lease under  seal  further  states  that  the 
electric  company  and  its  employees,  "in  con- 
sideration of  said  sum  of  money,  are  for- 
ever released,  acquitted,  and  discharged  of 
and  from  any  and  all  such  claims  and  de- 
mands whether  now  in  suit  or  otherwise." 
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The  settlement  with  and  release  of  the  elec- 
tric company  was  apparently  made  upon 
considerations  relating  to  the  existence  ot 
a  common  liability  and  to  the  extent  of  the 
injury.  There  is  no  suggestion  of  unfair 
dealing,  or  that  the  stated  consideration 
for  the  release  under  seal  was  not  in  fact 
paid.  The  essential  purpose  of  the  instru- 
ment as  clearly  expressed  was  a  release  up- 
on "full  satisfaction"  as  to  one  of  the  joint 
tort  feasors.  It  cannot  be  regarded  as  a 
mere  covenant  not  to  sue.  The  electric  com- 
pany was  liable,  if  at  all,  for  all  the  dam- 
ages sustained.  The  instrument  does  not 
purport  to  evidence  a  partial  satisfaction, 
but  a  "full  satisfaction"  for  the  injury 
sustained  "by  or  through  said  Pensacola 
Electric  Company,  its  employees,  officers, 
or  agents,"  when  the  electric  company  was 
liable,  if  at  all,  for  all  the  injury  caused 
by  the  joint  tort.  The  reservation  con- 
tained in  the  instrument  is  repugnant  to 
the  "full  satisfaction"  acknowledged  under 
seal  for  the  very  substantial  consideration 
paid.  The  damages,  if  any,  recoverable  in 
an  action  at  law  for  the  injury,  are  not 
liquidated  or  capable  of  ascertainment  by 
any  prescribed  or  definite  rule  or  method 
of  computation;  the  amount,  if  any,  de- 
pends upon  the  discretionary  estimates  and 
opinions  of  a  jury  to  be  approved  by  the 
courts,  as  may  be  provided  by  law.  It  can- 
not be  determined  with  any  degree  of  cer- 
tainty in  advance  of  a  legal  adjudication 
what  amount  of  damages,  if  any,  is  re- 
coverable. If  both  are  liable,  it  does  not 
appear  that  there  can  be  in  fact  an  appor- 
tionment of  responsibility  for  the  injury  on 
any  reliable  and  just  basis,  or  that  any  just 
apportionment  has  been  made  or  attempted 
with  or  without  the  assent  or  participation 
or  knowledge  of  the  party  not  released.  It 
does  not  appear  from  the  pleadings  that  the 
railroad  company  has,  by  waiver  or  estoppel, 
lost  its  legal  defenses  growing  out  of  the 
release  or  otherwise,  or  that  because  of  con- 
tributory negligence  or  other  matter  the 
$1,2.50  for  which  the  release  under  seal 
was  given  "in  full  satisfaction"  may  not 
be  regarded  as  a  fair  and  just  compensa- 
tion for  the  injury  alleged,  to  wit,  "divers 
and  sundry  wounds,  bruises,  and  sprains 
and  dislocations  and  injury  to  .plaintiff's 
t!ye."  Under  these  circumstances  the  tsom- 
mon-law  rule  in  force  in  this  state,  and  not 
affected  by  statute,  that  an  effective  release 
under  seal,  of  one  joint  tort  feasor,  executed 
for  a  substantial  consideration  in  full  satis- 
faction for  the  injury  sustained,  releases  all 
who  are  jointly  liable,  cannot  fairly  be  re- 
garded as  waived  or  rendered  inapplicable 
here,  by  the  repugnant  reservation  against 
the  railroad  company  contained  in  the  re- 
lease under  seel  given  for  the  stated  con- 
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sideration  to  the  electric  company,  in  which 
release  containing  the  attempted  reserva- 
tion the  railroad  company  apparently  bad 
no  part.  The  law  requires  only  one  full 
satisfaction  for  a  single  injury,  where  full 
satisfaction  has  been  received  from  one 
joint  tort  feasor,  it  inures  to  release  all 
who  are  liable  for  the  joint  tort. 

If  an  action  had  been  brought  against  the 
electric  company  alone  for  the  injury,  and 
a  judgment  for  $1,250  obtained  and  satis- 
fied in  such  action,  it  would  have  barred 
another  action  against  either  or  both  of  the 
joint  tort  feasors.  A  technical  release  un- 
der seal  executed  by  the  injured  person  to 
the  electric  company  for  a  consideration  of 
$1,250  agreed  on  and  paid  in  "full  satisfac- 
tion" for  the  injury  on  the  part  of  the  elec- 
tric company  has  in  law  the  same  effect  in 
barring  an  action  as  a  judgment  against 
the  electric  company  would  have.  The  res- 
ervation against  the  railroad  company  con- 
tained in  the  instrument  is  repugnant  to 
the  acknowledgment  of  "full  satisfaction" 
from  the  electric  company,  and  the  release 
executed  to  the  electric  company  under  seal 
for  the  agreed  consideration  in  "full  satis- 
faction" operates  in  law  to  release  the  other 
joint  tort  feasor  from  further  liability; 
and  such  release  is  a  bar  to  an  action 
against  the  railroad  company  for  the  same 
injury. 

Though  the  remedy  against  the  railroad 
company  be  afforded  by  the  Federal  law, 
and  the  remedy  against  the  electric  company 
be  afforded  by  the  state  law,  each  one  of 
the  joint  tort  feasors  is  liable,  if  at  all, 
for  the  entire  injury;  and,  as  the  law  re- 
quires only  one  full  satisfaction  for  the  in- 
jury, the  release  under  seal  executed  upon 
full  satisfaction  received  from  tlie  electric 
company  operates  in  law  to  relieve  the  rail- 
road company. 
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CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt., 

V. 

FANNIE  EASTHAM,  Admrx.,  etc.,  of  Mat 
Swan,  Deceased. 

(—  Ky.  — ,  169  S.  W.  886.) 

Master  and  servant  —  Federal  employ- 
ers' liability  act  —  determination  of 
negligence  by  state  law. 

1.  In  an  action  in  a  state  court  to  hold 
a  railroad  company  liable  under  the  Fed- 
eral employers'  liability  act  for  injury  to  an 

Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers* liability  ac:,,  see  note,  post,  47. 
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employee  through  the  negligence  of  a  coem- 
ployee,  the  law  of  the  state  must  be  looked 
to,  to  determine  whether  or  not  the  act  com- 
plained of  amounted  to  negligence. 
Same  —  duty  to  foreman  —  approach  ot 
train. 

2.  A  railroad  company  owes  no  duty  to 
a  foreman  of  a  gang  engaged  in  construction 
work  along  the  track  whose  duty  Is  to  know 
the  time  for  the  passing  of  trains,  keep  the 
track  clear,  and  protect  the  men  working 
under  him  from  injury,  to  keep  trains 
under  control,  keep  a  lookout  for  persons 
on  the  track,  or  give  warnings  of  the  ap- 
proach of  trains  which  are  practically  on 
time,  so  that  failure  to  do  so  may  render  it 
liable  under  the  Federal  employers'  liabili- 
ty act  for  injuries  inttictcd  upon  him  by  a 
train  which  hits  him. 

Same  —  reliance  on  rules. 

3.  A  foreman  of  a  gang  engaged  in  con- 
struction work  along  a  railroad  track, 
whose  duty  is  to  know  the  time  of  and 
keep  a  lookout  for  trains  in  order  to  keep 
the  tracks  clear  and  protect  his  men  from 
injury,  is  not  entitled  to  rely  on  the  ob- 
servance by  those  in  charge  of  trains,  of 
the  rules  established  for  tlte  movement  of 
trains  at  meeting  points  and  stations,  so 
that  he  can  hold  the  company  liable  for 
injuries  due  to  such  reliance  when  the 
rules  were  not  observed. 

(October  22,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Boyle  County 
in  plaintiff's  favor  in  an  action  brought, 
under  the  Federal  employers'  liability  act, 
to  recover  damages  for  the  death  of  plain- 
tiff's intestate.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Galvin,  Charles  H.  Rodes 
and  Nelson  D.  Rodes,  for  appellant: 

A  verdict  should  have  been  directed  for 
defendant  because  there  was  no  evidence  of 
any  negligent  conduct  causing  the  death  of 
Mat  Swan. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Har- 
rod,  132  Ky.  445,  115  S.  W.  699;  Cincin- 
nati, N.  O.  &  T.  P,  R.  Co.  v.  Swan,  149  Ky. 
141,  147  S.  W.  889;  Illinois  C.  R.  Co.  v. 
Long,  146  Ky.  170,  142  S.  W.  212;  Snare  k 
T.  Co.  T.  Friedman,  40  L.R.A.(N.S.)  367, 
94  C.  C.  A.  369,  169  Fed.  1,  21  Am.  Neg. 
Rep.  311 :  Blankenship  v.  Norfolk  4  W.  R. 
Co.  147  Ky.  260,  143  S.  W.  995. 

Messrs.  Robert  Harding,  Enunett  Pur- 
year,  and  J.  W.  Rawlings,  with  Messrs. 
O'Rear  &  Williams,  for  appellee: 

The  law  as  announced  in  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  v.  Swan,  149  Ky.  141,  147 
S.  W.  889,  is  inapplicable,  because  the  case 
was  then  under  the  state,  and  not  the  Fed- 
eral law. 

A  railroad  company  owes  a  lookout  duty 
L.R.A.1916C. 


to  give  warning  of  the  approach  of  its  trains 
to  those  engaged  in  repairing  its  tracks. 

2  Thomp.  Neg.  §  1756;  Barber  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  14  Ky.  L.  Rep. 
869,  21  S.  \V.  340:  Louisville  &  N.  R.  Co.  v. 
Lowe,  118  Ky.  260,  65  L.R.A.  122,  80  S.  W. 
768;  Illinois  C.  R.  Co.  v.  Murphy,  123  Ky. 
787,  11  L.R.A.(N.S.)   352,  97  S.  \V.  729. 

An  employee  of  a  railroad  company  vio- 
lating its  rules  thereby  injuring  another 
employee  renders  the  railroad  company  li- 
able. 

Chesapeake  ii  O.  R.  Co.  t.  Barnes,  132 
Ky.  728,  117  S.  W.  261;  Nolan  v.  New  York, 
N.  H.  &  H.  R.  Co.  70  Conn.  159,  43  L.R.A. 
305,  39  Atl.  115. 

Defendant  owed  not  only  a  lookout  duty, 
but  also  a  duty  to  warn  Swan  of  the  ap- 
proach of  its  trains,  and  the  question  of 
his  contributory  negligence  is  for  the  jury. 

Bluedom  v.  Missouri  P.  R.  Co.  108  Mo. 
439,  32  Am.  St.  Rep.  615,  18  S.  W.  1103; 
Dick  V.  Indianapolis,  C.  &  L.  R.  Co.  38  Ohio 
St.  380 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jack- 
son, 78  Ark.  100,  6  L.R.A.(N.S.)  646,  93 
S.  W.  746,  8  Ann.  Cas.  328. 

Plaintiff's  intestate  had  a  right  to  pre- 
sume that  the  regular  signals  would  be  giv- 
en at  the  public  crossing. 

Cahill  v.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
92  Ky.  345,  18  S.  VV.  2;  Illinois  C.  R.  Co. 
V.  Mcintosh,  118  Ky.  145,  80  S.  W.  498,  81 
S.  W.  270;  Louisville  ft  N.  R.  Co.  v.  Schroa- 
der,  —  Ky.  — ,  113  S.  W.  874;  Shearm.  ft 
Redf.  Neg.  S  470. 

Carroll,  J.,  delivered  the  opinion  of  the 
court : 

M.  B.  Swan,  while  engaged  as  an  employee 
of  the  appellant  railway  company,  was 
killed  by  one  of  its  trains,  and  in  this  suit, 
by  his  administratrix  to  recover  damages 
for  his  death,  there  was  a  verdict  and 
judgment  against  the  railway  company,  fol- 
lowed by  this  appeal. 

On  a  former  appeal  a  judgment  against 
the  railway  company  was  reversed,  with 
direction  to  direct  a  verdict  in  its  favor  if 
the  case  was  retried.  The  opinion  on  the 
former  appeal  may  be  found  in  149  Ky. 
141,  147  S.  W.  889.  On  a  return  of  the  case 
the  former  suit,  which  was  brought  under 
the  state  law,  was  dismissed,  and  this  suit 
instituted  under  the  Federal  legislation 
known  as  the  employers'  liability  act. 

At  the  time  Swan  came  to  his  death,  the 
railway  company  was  engaged  in  interstate 
commerce,  and  he  was  employed  by  it  in 
such  commerce.  Therefore  no  question  is 
raised  as  to  the  right  to  maintain  this  ac- 
tion under  the  Federal  act. 

It  also  seems  to  be  conceded  by  counsel 
that  the  evidence  in  this  trial  was  in  every 
substantial   respect  the   same   as  the   evi- 
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dence  on  the  first  trial,  and  as  the  facts  are 
very  fully  stated  in  the  opinion  referred  to, 
it  ia  unnecessary  that  we  should  restate 
them  in  detail  here.  In  order,  however, 
that  this  opinion  may  show  the  facts  as 
well  aa  the  law  that  we  consider  applicable 
to  this  case,  we  will  briefly  set  them  out. 

The  railway  company  was  putting  in  two 
water  columns  near  the  railroad  tracks  at 
Williamstown  station.  One  of  these  was 
known  as  the  north  column  and  the  other  as 
the  south  column,  and  the  work  on  these 
columns  had  been  in  progress  about  ten 
days  when  Swan  was  killed.  On  the  day 
in  question  Swan  was  the  acting  foreman  of 
the  crew  of  men  engaged  in  putting  in  these 
water  columns.  At  Williamstown  the  rail- 
way company  has  a  passing  track,  and 
shortly  before  8:26  in  the  morning  a  south- 
bound accommodation  train  went  in  on  this 
passing  track  for  the  purpose  of  letting  a 
fast  north-bound  train,  known  as  the  Caro- 
lina Special,  go  through  on  the  main  track. 
This  train  was  due  at  Williamstown  at  8:23 
A.  u.  and  on  this  morning  arrived  there  at 
8:25  A.  If.  When  it  passed  the  south  water 
column  the  engine  struck  and  instantly 
killed  Swan,  who  was  standing  on  or  near  the 
end  of  the  ties,  on  the  main  track,  looking 
into  the  pit  near  the  track,  which  had  been 
excavated  for  the  water  column.  He  had  on- 
ly been  in  this  position  a  few  seconds  when 
he  was  struck  by  the  engine.  The  evidence 
shows,  virtually  without  contradiction,  that 
Swan  could  have  looked  into  this  pit  as  he 
was  doing  when  struck,  from  certainly  two 
and  probably  three  other  places,  and  that 
if  he  had  chosen  any  of  these  other  places 
the  engine  or  train  could  not  have  struck 
him.  Why  he  selected  this  dangerous  place 
in  preference  to  the  safe  place  does  not  ap- 
pear. Probably  he  did  so  because  it  was 
more  convenient  to  stand  on  the  end  of  the 
ties  than  to  walk  around  and  look  into  the 
pit  from  the  other  sides  of  it.  Williams- 
town was  not  a  regular  stopping  place  for 
this  Carolina  Special,  and  it  never  stopped 
there  except  to  receive  orders,  and  on  this 
morning  was  going  by  the  station  at  a 
speed  of  probably  30  or  40  miles  an  hour. 
The  perilous  position  of  Swan  was  not  dis- 
covered by  either  the  fireman  or  engineer 
until  the  engine  was  within  a  few  feet  of 
him,  and  it  was  then  too  late  to  take  any 
steps  to  prevent  the  engine  from  striking 
him.  The  reason  he  was  not  sooner  dis- 
covered was  that  the  train  rounded  a  sharp 
curve  in  the  track  just  before  coming  to  the 
point  where  Swan  was  standing. 

It  was  the  duty  of  Swan  as  foreman  of 
this  work  to  keep  advised  of  the  time  of 
trains,  so  that  be  might  warn  the  men  under 
him  of  their  approach,  and  also  to  keep  the 
track  free  from  tools  and  material  used  by 
L.R.A.1915C. 


f  the  men  in  the  progress  of  the  work,  and 
he  was  required  to  and  did  keep  a  watch  as 
well  as  a  time  card.  In  short,  one  of  his 
duties  was  to  keep  a  lookout  for  the  ap- 
proach of  trains,  so  that  the  track  would 
be  safe  and  the  men  under  his  charge  pro- 
tected. There  is  also  evidence  that  a  day 
or  so  before  his  death  the  attention  of  Swan 
had  been  sharply  called,  as  the  result  of  a 
controversy  between  some  of  the  men,  to 
the  time  of  the  arrival  of  this  Carolina 
Special,  but  we  do  not  attach  importance 
to  this  circumstance,  as  it  was  his  duty  to 
know,  and  he  did  know,  the  time  when  it 
was  due,  and  on  this  morning  it  was  only 
two  minutes  behind  its  schedule  time.  It  was 
also  shown  in  evidence  for  the  administratrix 
that  a  public  highway  crossed  the  tracks  of 
the  railway  company  a  short  distance  south 
of  the  point  where  Swan  was  struck;  and 
that  it  was  the  duty  of  the  engineer,  before 
reaching  this  highway  crossing,  to  give  the 
statutory  signals,  is  of  course  not  denied, 
hut  whether  he  did  give  them  or  not  is  in 
dispute.  Rules  of  the  company  were  also 
introduced  showing  that  it  was  the  duty  of 
the  persons  in  charge  of  this  train  to  have 
it  under  control,  keep  the  bell  ringing,  and 
proceed  at  a  much  slower  rate  of  speed  than 
the  train  was  going  at  places  where  the 
conditions  were  similar  to  those  existing 
at  Williamstown. 

The  acts  of  negligence  charged  in  the  peti- 
tion and  sustained  by  some  evidence  are  as 
stated  by  counsel  for  appellee:  (a)  That 
the  train  was  being  run  at  a  reckless  and 
dangerous  rate  of  speed;  (b)  that  the  engi- 
neer and  those  in  charge  of  the  train  negli- 
gently failed  to  keep  a  lookout  for  Swan 
and  others  engaged  in  putting  in  the  water 
column  beside  the  track;  (c)  that  no  warn- 
ing was  given  by  the  engineer  of  the  train's 
approach.  The  answer,  besides  traversing 
the  averments  of  the  petition,  affirmatively 
set  up  contributory  negligence  on  the  part 
of  Swan,  as  well  as  the  assumption  of  risk. 
But  we  shall  not  enter  into  a  discussion  of 
these  defenses  except  in  so  far  as  they  may 
throw  light  on  the  question  whether  the  em- 
ployees of  the  railway  company  in  charge 
of  the  train  were,  as  a  matter  of  law,  neg- 
ligent in  the  particulars  named,  or  any  of 
them.  In  other  words,  we  shall  devote  what 
we  have  to  say  to  a  consideration  of  the 
question  whether  the  railway  company  owed 
to  Swan  the  duty  of  having  its  train  un- 
der control,  keeping  a  lookout,  and  giving 
warning  of  its  approach,  or  the  duty  of 
doing  any  one  of  these  acts.  If  the  railway 
company  was  not  guilty  of  negligence  in 
one  of  these  respects,  or  if  it  did  not  owe 
Swan  the  duty  of  observing  the  measure  of 
care  indicated,  there  can  be  no  recovery  in 
behalf  of  his  estate. 
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The  Federal  statute  known  as  the  em- 
ployers' liability  act  expressly  provides  that 
in  eases  like  this  a  cause  of  action  arises 
"for  such  injury  or  death  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of 
the  ofliccrs,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency, due  to  its  negligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment." So  that  unless  the  death  of  Swan 
resulted  in  whole  or  in  part  from  the  negli- 
gence of  the  employees  in  charge  of  the 
train  that  struck  him,  there  can  be  no  re- 
covery ;  and  it  ia  equally  true  that  these  em- 
ployees could  not  have  been  guilty  of  neg- 
ligence towards  him  unless  they  failed  to 
discharge  gome  duty  owing  to  him.  Long 
V.  Southern  R.  Co.  165  Ky.  286,  159  S.  W. 
779;  Helm  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  156  Ky.  240,  160  S.  VV.  945. 

It  will  be  noticed  that  the  Federal  e^t 
under  which  this  action  was  brought  does 
not  undertake  to  define  the  character  or  de- 
gree of  negligence  necessary  to  a  recovery. 
This  being  so,  we  Uiink  that  when  an  action 
is  brought  under  the  Federal  act  in  our 
state  courts  to  recover  damages  for  injuries 
suffered  on  account  of  the  negligence  of  an- 
other employee,  the  rules  of  law  prevail- 
ing in  this  state  must  be  looked  to  in  de- 
termining whether  the  acts  or  omissions 
complained  of  amount  to  negligence.  There 
is  no  difference  in  cases  like  this  in  the  char- 
acter or  degree  of  negligence  necessary  to 
sustain  a  verdict  and  judgment,  whether  the 
action  be  brought  under  the  Federal  or  state 
law.  The  negligence  that  would  authorize 
a  recovery  under  one  would  authorize  it 
under  the  other,  and  if  the  evidence  is  not 
sufficient  to  sustain  a  recovery  under  one, 
neither  will  it  be  sufficient  to  Sustain  it 
under  the  other.  This  statement  is  of 
course  confined  to  cases  presenting  facts 
similar  to  those  disclosed  in  this  record 
which  do  not  involve  defects  in  cars,  engines, 
machinery,  or  other  equipment,  and  also 
leaves  out  of  consideration  entirely  the  ques- 
tion of  contributory  negligence  and  the  rules 
of  law  relating  thereto.  Therefore,"  if  the 
railway  company,  or  its  employees,  under 
the  rules  of  law  prevailing  in  this  state 
when  the  cause  of  action  arose,  were  not 
guilty  of  actionable  negligence,  there  can  be 
no  recovery  in  this  case. 

Having  this  view  of  the  matter,  we  might 
rest  a  reversal  of  the  judgment  upon  tlie 
ground  that  the  decision  in  this  case  should 
be  controlled  by  the  opinion  on  the  former 
appeal.  In  that  opinion  it  was  said,  on  the 
same  facts  here  shown,  that  the  court  should 
have  instructed  the  jury  peremptorily  to 
find  for  the  defendant,  and  this  conclusion, 
as  we  conceive,  was  put  upon  the  ground 
1-.R.A.1915C. 


that  the  railway  company  did  not  commit 
towards  Swan  any  breach  of  duty,  and 
hence  there  was  no  negligence  on  its  part. 

The  opinion,  however,  does  not  distinct- 
ly state  whether  the  finding  of  the  court 
was  rested  on  the  failure  of  the  evidence 
to  show  negligence  on  the  part  of  the  com- 
pany or  on  proof  of  the  contributory  negli- 
gence of  Swan;  and  therefore  it  is  insisted 
by  counsel  for  appellee  that  the  court  on 
tlie  other  appeal  reached  the  conclusion  in- 
dicated, because  it  believed  Swan  was  guilty 
of  such  contributory  negligence  as  would 
defeat  a  recoveiy  under  the  state  law.  If 
this  construction  of  the  opinion  is  correct, 
the  former  decision  does  not  control  in  this 
case,  because  the  effect  of  contributory  neg- 
ligence is  not  the  same  in  actions  brought 
under  the  Federal  act  as  it  is  in  actions 
brought  under  the  state  law.  The  contribu- 
tory negligence  that  would  defeat  a  recovery 
under  the  state  law  might  reduce  the  re- 
covery under  the  Federal  act,  but  would  not 
necessarilv  defeat  it.  Nashville,  C.  &  St.  L. 
R.  Co.  V.  Henry,  158  Ky.  88,  164  S.  W.  310. 

In  view  of  this  situation,  and  as  the  new 
action  was  brought  under  the  Federal  act, 
in  an  effort  to  avoid  the  bar  of  contributory 
negligence,  we  will  again  examine  into  the 
question  of  the  negligence  of  the  company 
for  the  purpose  of  ascertaining  what  breach 
of  duty,  if  any,  it  was  guilty  of,  and  in  do- 
ing this  will  put  entirely  aside  the  contrib- 
utory negligence  of  Swan.  Looking  at  the 
case  from  this  standpoint,  it  becomes  im- 
portant to  keep  distinctly  in  mind  the  posi- 
tion that  Swan  occupied  and  the  duties 
he  was  required  to  perform.  He  was  the 
foreman  in  charge  of  this  work.  As  such 
foreman  it  was  his  duty  to  keep  advised  of 
the  time  of  the  arrival  of  trains,  so  that  he 
might  have  the  track  clear  of  tools  and 
materials  used  in  the  work,  and  protect 
his  men  from  injury.  He  was  required  to 
and  did  keep  a  watch  and  had  a  time-table, 
or,  at  any  rate,  there  was  a  time-table  fur- 
nished for  his  use.  He  knew  the  schedule 
time  of  the  arrival  of  this  Carolina  Special, 
and  further  knew  that  Williamstown  was 
not  a  station  at  which  this  train  stopped. 
In  addition  to  this,  his  duties  did  not  re- 
quire that  he  should  stand  or  be  in  the 
place  he  was  when  struck.  In  place  of  se- 
lecting this  position  of  danger,  he  could 
have  selected  a  place  of  saf-ty.  The  ques- 
tion now  is.  Did  the  railway  company,  or 
its  employees  in  charge  of  this  train,  on  the 
facts  as  stated,  owe  him  the  duty  of  re- 
ducing the  speed  of  the  train,  or  of  having 
it  under  control,  or  of  giving  warning  of  its 
approach,  or  of  keeping  a  lookout?  We 
think  not.  It  has  been  so  written  in  several 
cases. 

In  Coleman  v.  Pittsburg,  C.  C.  &  St.  L. 
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R.  Co.  139  Ky.  559,  63  S.  W.  39,  Coleman, 
who  was  employed  as  a  crossing  flagman, 
was  killed  by  one  ol  the  railway  company's 
trains.  In  an  action  by  his  administrator 
against  the  railway  company  to  recover 
damages,  this  court  said:  "There  is  shown 
to  have  been  ample  room  between  the  tracks 
for  decedent  to  have  performed  his  services 
in  safety  to  himself.  It  was  his  duty  to 
watch  for  trains  and  to  keep  himself  out 
of  unnecessary  danger.  It  is  difficult  to 
imagine  how  decedent  could  possibly  have 
been  struck  by  the  train  unless  he  was  neg- 
lecting one  of  these  duties,  for  if  he  failed 
to  note  the  approach  of  the  train,  it  was 
a  neglect  of  his  duty,  and  such  a  one  that, 
had  it  resulted  in  the  injury  to  a  stranger, 
would  unquestionably  have  made  bis  master, 
the  appellee,  liable.  Or,  did  he  know  of  the 
train's  approach,  and  from  his  experience 
and  the  nature  of  his  employment  knew 
the  danger  of  standing  too  close  to  the 
track  and  yet  did  so,  the  calamity  of  his 
death  would  be  due  solely  to  his  own  care- 
lessness. A  servant  of  a  steam  railroad 
company  who  is  charged  with  an  important 
and  particular  duty  to  his  master  and  to  the 
public  will  not  be  allowed  to  profit  by  any 
n^lect  of  that  duty.  Not  only  the  fairest 
principles  of  justice  between  men  would 
prevoit  it,  but  also  public  policy  forbids 
that  a  premium  should  be  placed  by  the  law 
upon  the  neglect  of  such  a  duty,  and  such 
would  be  done  did  the  courts  allow  a  re- 
covery by  the  servant  from  the  master  for 
the  former's  injury  which  could  not  have 
resulted  save  from  his  neglect  of  such  duty. 
Those  in  charge  of  the  train  had  the  rij^ht 
to  presume  that  decedent  was  in  the  dis- 
charge of  his  duty  at  the  point  of  the  cross- 
ing, and  that  therefore  he  was  noting  the 
train's  approach  and  doing  all  that  was  nec- 
essary to  relieve  the  master  from  liability 
on  that  account.  The  master  was  under  no 
obligation  to  give  the  flagman  special  notice 
of  that  which  it  was  already  his  duty  to 
know,  or  to  provide  a  brakeman  or  other 
servant  for  the  rear  of  the  car  to  warn 
him  to  take  notice  of  that  which  it  was 
his  primary  duty  to  observe.  From  a  care- 
ful inspection  of  this  record  we  are  unable 
to  see  wherein  any  negligence  from  appellee 
toward  the  decedent  is  proven.  Therefore 
the  court  should  have  given  to  the  jury  the 
peremptory  instruction  asked  for  at  the 
close  of  the  plaintifi^s  testimony." 

In  ConniiT  v.  Louisville,  H.  &  St.  L.  K. 
Co.  124  Ky.  763,  99  S.  W.  1154,  which  pre- 
sented a  similar  state  of  facts,  the  rule  an- 
nounced in  the  Coleman  Case  was  adopted 
and  followed. 

In  Wickham  v.  Louisville  &  N.  R.  Co. 
(Cnime  v.  Louisville  4  N.  R.  Co.)  135  Ky. 
288,  48  L.R.A.(N.8.)  150,  122  S.  W.  154, 
L.R.A.1915C. 


I  Wickham  was  employed  by  the  railroad  com- 
I  pany  as  a  watchman,  his  duties  being  to 
protect  the  property  of  the  company  and 
to  see  that  school  children  and  other  tres- 
passers were  kept  oflf  the  track  and  not  in- 
jure<l  by  passing  trains.  He  was  struck  by 
a  train  and  killed,  and  in  an  action  by  his 
administrator  to  recover  damages  for  his 
death,  the  court  said  there  could  be  no  re- 
covery, putting  its  decision  upon  the  ground 
that,  as  it  was  the  duty  of  Wickham  to 
know  the  time  of  the  arrival  of  trains  and 
to  protect  the  track,  the  company  did  not 
owe  him  the  duty  of  reducing  the  speed  of 
the  train,  although  it  was  shown  that  there 
was  a  customary  use  by  the. public  of  the 
railroad  company's  tracks  at  that  point, 
and  it  was  insisted  that  as  the  accident  hap- 
pened in  an  incorporated  town,  the  rail- 
road company  should  have  run  its  trains 
with  reference  to  persons  on  its  tracks. 

In  Louisville  &  N.  R.  Co.  v.  Hunt,  142 
Ky.  778,  135  S.  W.  288,  a  recovery  was  al- 
so denied  upon  the  ground  that  it  was  the 
duty  of  Hunt,  who  was  killed,  to  keep  a 
lookout  for  trains,  and  theretofore  the  only 
duty  the  company  owed  him  was  to  exer- 
cise ordinary  care  to  prevent  injury  to  him 
after  his  peril  was  discovered.  To  the  same 
effect  is  Ellis  v.  Louisville,  H.  &  St.  L.  R. 
Co.  155  Ky.  745,  160  S.  W.  612. 

In  Blankenship  v.  Norfolk  &  W.  R.  Co. 
147  Ky.  260,  143  S.  W.  995,  Blankenship, 
who  was  a  track  walker,  was  killed  by  a 
passing  train,  and  in  an  action  by  his  ad- 
ministrator against  the  railway  company 
to  recover  damages  for  his  death,  the  court 
held  that  there  could  be  no  recovery,  say- 
ing: "His  work  as  a  track  walker  neces- 
sarily placed  Blankenship  upon  the  tracks 
of  the  road,  and  it  goes  without  argument 
that  the  duty  was  imposed  upon  him  to 
take  such  reasonable  care  of  himself  in  the 
performance  of  his  duties  as  would  prevent 
him  from  being  injured  by  a  passing  train." 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Har- 
rod,  132  Ky.  445,  115  S.  W.  699,  Harrod, 
who  was  a  brakeman  in  the  employ  of  the 
Southern  Railway  Company,  was  killed  on 
tracks  in  the  yard  at  Georgetown  that  were 
used  by  the  Southern  Railway  Company 
and  the  Cincinnati,  New  Orleans,  &  Texas 
Pacific  Railway  Company.  In"  an  action 
brouftht  to  recover  damages  for  his  death, 
the  petition  charged  that  the  employees  in 
charge  of  the  train  that  killed  him  were 
guilty  of  negligence  in  failing  to  give  warn- 
ing of  the  approach  of  the  train  and  in  run- 
ning it  at  a  high  and  dangerous  rate  of 
speed.  In  holding  that  there  could  be  no 
recovery,  the  court,  among  other  things,  said 
as  peculiarly  applicable  to  the  facts  of  this 
case:  "If  Harrod  had  been  a  section  work- 
man in  the  yards  at  Georgetown,  his  case 
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would  not  have  been  less  than  it  is.  Sec- 
tion men  work  in  railroad  yards,  as  well 
as  in  the  country,  at  all  times,  and  may 
reasonably  be  expected  there  at  any  time. 
They  must  be  aware  of  the  time  of  the 
running  of  the  trains  over  the  track  on 
which  they  are  at  work.  Even  though  those 
in  charge  of  a  fast  train  knew  they  were 
working  at  that  point,  or  might  reasonably 
be  expected  to  be  working  there,  tbcy  also 
knew  it  was  their  duty  to  maintain  a  clear 
track  for  that  train,  and  to  themselves  keep 
out  of  its  way,  as  they  well  could.  Would 
the  speed  of  the  train,  even  though  negli- 
gence to  the  passengers  or  licensees,  have 
been  negligence  as  to  them?  We  think  not, 
and  it  would  make  no  difference  whether 
they  were  in  the  yards  at  Georgetown,  at 
Kincaid,  or  in  the  country  where  there  was 
no  station;  for  it  must  always  be  borne  in 
mind  that  negligence  toward  a  person  is  the 
antithesis  of  a  duty  owin^  to  that  person. 

■'But  the  facts  of  this  case  carry  us  one 
step  further:  Decedent  actually  knew  that 
train  No.  4,  a  fast  through  passenger 
train,  was  due  to  pass  his  point  at  6:49. 
He  obtained  the  knowledge  for  the  very  pur- 
pose of  keeping  out  of  its  way.  When  it 
came  along  at  the  very  moment  it  was  due 
to  come,  it  were  as  if  he  had  at  that 
moment  notice  of  the  fact.  Why  do  trains 
whistle  and  ring  their  bells?  Obviously  to 
notify  people,  whom  they  owe  a  duty  to, 
of  their  approach.  If,  then,  the  person  to 
be  notified  already  knows  the  fact,  why 
again  notify  him?     .    .     . 

"But  those  who  know  that  the  fast  train 
is  due  and  coming  in  cannot  rely  upon  its 
duty  towards  others  ignorant  of  the  fact, 
so  as  to  charge  its  operatives  with  negli- 
gence in  running  it  at  high  rate  of  speed, 
for  with  their  knowledge,  by  keeping  off  the 
track,  the  speed  of  the  train  would  be  harm- 
less to  them.  But  the  facts  here  carry  us 
still  another  step:  Decedent  unnecessarily 
went  from  a  place  of  perfect  safety  to  one 
of  great  hazard,  to  serve  his  own  conven- 
ience alone,  and  thereby  put  himself  in  a 
position  where  no  amount  of  care  in  operat- 
ing train  No.  4  would  have  saved  him. 
They  could  not  see  him  till  he  suddenly 
stepped  out  on  the  track  immediately  in 
front  of  their  engine.  Whether  running  20 
or  50  miles  an  hour  then,  the  train  could 
not  have  been  stopped  in  time  to  avoid 
striking  him.  Between  the  tracks  was  a 
safe  place  in  which  to  do  his  work.  On  the 
west  side  it  was  safer,  though  not  quite  so 
convenient.  To  step  into  the  middle  of  the 
main  track,  at  the  moment  a  fast,  heavy 
train  was  due,  and  which  he  knew  was  due, 
without  looking,  is  such  an  act  of  negligence 
that  its  quality  is  not  debatable.  Nor  can 
it  be  ignored  in  law.  Being  established 
L.R.A.1915C. 


without  question,  its  legal  effect  is  a  pure 
question  of  law.  From  whatever  point  the 
facts  are  viewed,  we  are  unable  to  say  that 
appellant  failed  in  any  duty  it  owed  the 
decedent." 

In  opposition  to  the  authority  of  these 
cases,  we  are  referred  by  counsel  for  appel- 
lee to  Barber  v.  Cincinnati,  N.  O.  4  T.  P.  R. 
Co.  14  Ky.  L.  Rep.  869,  21  S.  W.  340;  Louis- 
vUle  &  N.  R.  Co.  v.  Lowe,  118  Ky.  260,  05 
L.R.A.  122,  80  S.  W.  768 ;  Cason  v.  Coving- 
ton &  C.  Elev.  R.  &,  Transfer  &  Bridge  Co. 
29  Ky.  L.  Rep.  352,  93  S.  W.  19;  2  Thomp. 
Neg.  §  1756. 

In  the  Barber  Case,  Barber,  while  en- 
gaged in  getting  out  ballast  for  the  railway 
company  at  a  point  on  its  line  of  road,  was 
struck  by  one  of  its  passing  trains  and 
killed.  There  being  evidence  tending  to 
show  that  the  employees  in  charge  of  the 
train  that  struck  him  failed  to  give  warn- 
ing of  the  approach  of  the  train  and  ran  it 
at  a  high  rate  of  speed,  it  was  held  that 
the  case  should  have  gone  to  the  jury,  as 
under  the  circumstances  of  that  case  it 
owed  him  the  duty  of  warning  him  of  the 
approach  of  the  train. 

In  the  Lowe  Case,  Lowe,  who  was  an  as- 
sistant inspector  of  trains  at  Lebanon  junc- 
tion, was  struck  and  injured  by  an  engine 
backing  down  on  the  track.  The  company, 
in  defense  of  the  action,  said  that  it  owed 
no  duty  to  Lowe  to  keep  a  lookout  or  give 
him  notice  of  the  movement  of  the  engine; 
but  this  court  took  a  different  view  of  the 
matter,  and  held  that  there  could  be  a  re- 
covery. To  the  same  effect  is  Cason  v.  Cov- 
ington &  C.  Elev.  R.  &  Transfer  &  Bridge 
Co.  29  Ky.  L.  Rep.  362,  93  S.  W.  19. 

In  Thompson  on  Negligence,  vol.  2,  § 
1756,  it  is  said:  "The  position  of  track 
walkers,  track  repairers,  and  especially  that 
of  car  repairers,  is  materially  different,  in 
respect  of  the  question  of  their  contributory 
negligence,  from  that  of  ordinary  travelers 
at  highway  crossings,  and  still  more  so 
from  that  of  trespassers.  They  are  not  only 
lawfully  upon  the  railway  track,  and  hence 
in  a  position  of  danger,  but  they  are  there 
under  contract  with  the  railway  company 
for  the  performance  of  certain  duties  which 
require,  to  a  greater  or  less  extent,  the  exer- 
cise of  their  faculties,  in  the  performance 
of  which  their  faculties  may  become  so  ab- 
sorbed as  not  to  enable  them  to  take 
the  same  care  for  their  safety  which  might 
reasonably  be  expected  from  travelers  at 
crossings  and  from  intruders  upon  railway 
tracks  or  in  railway  yards.  These  consider- 
ations impose  upon  the  railway  company, 
with  peculiar  force,  the  duty  of  giving  them 
warning  upon  the  approach  of  a  train  or 
engine,  by  the  use  of  audible  signals,  and 
by  checking  or  stopping  the  train  or  engine 
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in  time  to  avoid  injuring  them,  if  the  engi- 
neer perceives  that,  for  any  reason,  they 
are  not  paying  attention  to  those  signals. 
As  a  general  rule,  it  is  not  contributory 
n^ligence,  as  matter  of  law,  for  a  person 
so  employed  not  to  be  on  a  constant  look- 
out for  approaching  trains.  This  must  be 
so  if  we  are  paying  the  slightest  attention 
to  the  position  of  a  man  who  is  fastening 
a  fishplate,  or  who  is  oiling  or  repairing 
th«  wheel  of  a  car  in  a  passenger  train 
which  has  stopped  temporarily  at  a  station 
for  that  purpose.  Such  a  person  cannot 
keep  his  eyes  on  his  work  and  at  the  same 
time  keep  them  strained  in  both  directions 
for  approaching  trains,  or  for  ocular  sig- 
nals. Such  persons  are  therefore  not  blame- 
vrorthy,  as  a  matter  of  law,  merely  because 
they  become  so  engrossed  in  their  work  as 
not  to  heed  the  approach  of  a  train,  or  be- 
cause they  rely  upon  the  reasonable  expec- 
tation that  the  railway  company  will, 
through  its  trainmen,  perform  the  duty  of 
giving  them  the  necessary  and  proper  sig- 
nak." 

It  seems  to  us  apparent  that  there  is  no 
conflict  in  these  two  lines  of  authorities, 
the  plain  distinction  between  them  being 
that  in  one  line  recovery  was  denied  be- 
cause the  injured  party  was  under  a  duty 
to  keep  a  lookout  for  trains  so  that  he 
might  protect  the  track  and  prevent  injury 
to  other  persons.  In  the  other  line  of  au- 
thorities the  injured  employee  was  not 
charged  with  this  duty,  and  a  recovery  was' 
allowed.  And  it  can  easily  be  understood 
why  .the  law  imposes  upon  railroad  com- 
panies a  different  rule  of  care  in  these  dif- 
ferent classes  of  cases.  The  reasons  for 
the  distinction  are  fully  stated  in  the  au- 
thorities referred  to. 

To  the  employee  like  Swan,  whose  duty 
it  is  to  look  out  for  trains  and  protect  the 
track,  the  company  does  not  owe  any  of 
the  duties  assigned  as  negligence  in  this 
case.  It  only  owes  him  the  duty  of  exer- 
cising ordinary  care  to  protect  him  from 
danger  after  his  peril  is  discovered,  and 
there  is  no  claim  in  this  case  that  the  col- 
lision with  Swan  could  have  been  prevent- 
ed after  his  danger  was  discovered.  What 
duties  railroad  companies  owe  to  other 
classes  of  employees,  engaged  on  or  about 
the  track,  we  need  not  determine,  as  such 
an  inquiry  would  not  be  pertinent  to  the 
case  in  hand. 

Some  rules  of  the  company  were  intro- 
duced respecting  the  movement  of  trains  at 
meeting  points  and  at  stations  where  con- 
ditions were  similar  to  those  that  existed 
at  Williamstown,  and  it  is  said  that  Swan 
bad  the  right  to  rely  on  the  observance  of 
these  rnlei^  and  their  violation  by  the  com- 
pany VM  MgUgence  as  to  ^'•"  '■^e  rules 
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promulgated  by  the  company  are  of  course 
intended  for  the  guidance  as  well  as  the 
protection  of  its  employees.  But  obvious- 
ly rules  regulating  the  movements  of  trains 
are  only  made  and  intended  for  the  benefit 
and  safety  of  those  who  are  entitled  to  rely 
on  them,  and  who  come  within  the  class 
meant  to  be  protected  by  the  particular 
rules,  and  Swan  was  not  in  that  class.  It 
was  his  business,  not  only  to  take  care  of 
himself,  but  to  take  care  of  the  men  and 
property  under  his  charge,  and  the  company 
and  its  employees  in  other  branches  of  the 
service  had  the  right  to  assume  that  he 
would  perform  this  duty,  and  were  relieved 
of  the  necessity  of  exercising  towards  him 
the  degree  of  care  other  employees  not 
charged  with  like  duties  might  have  the 
right  to  demand.  When  the  railroad  com- 
pany employs  a  man  to  keep  a  lookout  for 
trains  at  a  particular  place,  and  charges 
him  with  the  duty  of  knowing  the  time  of 
their  arrival,  it  should  not  be  subjected  to 
liability  for  failing  to  observe  towards  him 
the  same  degree  of  care  employees  not 
charged  with  these  duties  have  the  right  to 
expect.  Men  in  charge  of  trains,  especial- 
ly in  the  engine,  have  a  multitude  of  duties 
to  perform  in  the  interest  of  and  for  the 
protection  of  the  public,  and  they  ought  not 
to  be  distracted  from  the  performance  of 
these  duties  by  being  required  to  regulate 
the  speed  of  the  train  and  give  notice  and 
keep  a  lookout  for  other  employees  whose 
business  it  is  to  keep  out  of  the  way  of 
trains. 

Upon  the  facts  shown  by  the  record,  we 
think  the  lower  court  should  have  directed 
a  verdict  in  favor  of  the  railway  company, 
and  if  there  is  a  retrial  and  the  facts  are 
substantially  the  same  as  they  were  on  the 
last  trial,  the  trial  court  should  give  such 
a  direction. 

Wherefore  the  judgment  is  reversed,  for 
proceedings  in  conformity  with  this  opin- 


VERMONT   SUPREME   COtTRT. 

LEVI   BOUCHARD 

V. 

CENTRAL   VERMONT    RAILWAY   COM- 
PANY. 

(87  Vt  399,  89  AtL  475.) 

Pleading  —  Joinder  of  causes  of  action 
—  common  law  and  employers'  liabil- 
ity act. 
1.  Counts  at  common  law  and  under  the 

Federal    employers'    liability    act   may    be 


Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
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joined  in  the  same  complaint  in  an  action 
to  recover  for  alleged  negligent  injury  to 
a  railroad  employee. 

Master  and  servant  —  railroad  engineer 
—  disobedience  of  orders. 

2.  An  engineer  of  a  train  is  not  guilty  of 
disobedience  of  orders  to  meet  another 
train  at  a  certain  station,  which  will  pre- 
vent his  holding  the  railroad  company  liable 
for  injuries  resulting  from  a  collision  with 
it,  if  he  acts  upon  information  in  the  train 
register  at  the  station  that  the  train  has 
gone  on,  and  proceeds  on  his  journey,  where- 
is  the  train  to  be  met  had  gone  back  and  was 
again  coming  towards  the  station  where  he 
was  directed  to  meet  it. 

Proximate  cause  —  failure  to  establish 
rules  for  operation  of  railroad. 

3.  Failure  to  establish  proper  rules  and 
give  proper  orders  is  the  proximate  cause 
of  injury  to  a  railroad  engineer  by  collision 
with  a  train  which  he  was  ordered  to  meet 
at  a  certain  station  the  train  register  at 
which  showed  that  it  had  gone  on,  upon 
which  information  he  acted  and  proceeded 
on  his  journey,  whereas  it  had  gone  back 
and  was  again  coming  over  the  road  towards 
him. 

Pleading  —  argnmentativeneM  —  de- 
murrer. 

4.  Argumentativeness  cannot  be  taken  ad- 
vantage of  by  general  demurrer. 

Same  —  special  demurrer. 

5.  A  special  demurrer  for  argumentative- 
ness is  not  sufflcient  which  fails  to  point  out 
wherein  the  argumentativeness  resides. 
Same  —   negativing   contributory   neg- 
ligence. 

6.  Contributory  negligence  is  sufficiently 
negatived  in  a  complaint  to  recover  dam- 
ages for  personal  injuries,  by  an  allegation 
that  they  were  solely  on  account  of  the  neg- 
ligence of  the  defendant  in  the  premises. 

(January  28,  1014.) 

EXCEPTIONS  by  defendant  to  a  ruling 
of  the  Windham  County  Court  over- 
ruling pro  forma  a  demurrer  to  a  com- 
plaint filed  to  recover  damages  for  alleged 
negligent  injury  to  plaintiff  in  his  occupa- 
tion of  railroad  engineer.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Witters,  Clarl<e  C.  Fitta, 
and  Hermon  E.  Eddy,  for  defendant: 

Counts  under  the  common  law,  and 
counts  under  the  Federal  statute,  cannot 
properly  be  joined  in  the  same  declaration. 

Morrison  v.  Bedell,  22  N.  H.  234;  Smith 
V.  Mcanor,  16  Serg.  &  R.  375;  Wachusett 
Nat.  Bank  v.  Steel,  135  Mich.  688,  98  N. 
W.  748;  Hogsett  v.  Ellis,  17  Mich.  351; 
McKenzie  v.  Gibson,  73  Ala.  204;  Swift  v. 
Applebone,  23  Mich.  252. 

The  right  of  action  under  the  Federal 
statute  is  exclusive  in  all  cases  where  that 
statute  applies. 

Second  Employers'  Liability  Cases  (Mon- 
L.R.A.1916C. 
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lU.   S.   1,   66   L.   ed.   327,   38   L.R.A.(X.S.) 

'44,   32  Sup.  Ct.  Rep.   169,   1   N.  C.  C.  A. 

875;  Bottoms  v.  St.  Louis  &  S.  K.  R.  Co. 

170    Fed.   318;    Dewberry   v.    Southern   R. 

Co.  175  Fed.  307. 

A  plaintiff  cannot  recover  upon  two  or 
more  inconsistent  counts  in  his  declaration. 

23  Cyc.  396;  Perkins  v.  Hershey,  77 
Mich.  604,  43  N.  W.  1021;  Union  P.  R. 
Co.  V.  Wyler,  168  U.  S.  285,  39  L.  ed.  983, 
15  Sup.  Ct.  Rep.  877. 

The  company  was  obliged  to  promulgate 
only  such  rules  as  were  reasonable  and 
sufficient. 

26  Cyc.  1159;  Nolan  v.  New  York,  N. 
H.  &  H.  R.  Co.  70  Conn.  159,  43  L.R.A. 
305,  39  Atl.  115;  Little  Rock  &  M.  R.  Co. 
V.  Barry,  43  L.R.A.  349,  28  C.  C.  A.  644, 
56  U.  S.  App.  37,  84  Fed.  944. 

In  order  for  these  charges,  failure  to 
promulgate  proper  rules  and  to  give  proper 
orders,  to  avail  the  plaintiff,  they  must  be 
shown  by  the  allegations  to  have  been  the 
proximate  cause  of  the  injury. 

26  Cyc.  1163;  Wright  v.  New  York  C.  R. 
Co.  25  N.  Y.  662;  Kennelty  v.  Baltimore  & 
O.  R.  Co.  166  Pa.  60,  30  Atl.  1014;  Relyea 
V.  Kansas  City,  Ft.  S.  &  G.  R.  Co.  112  Mo. 
86,  18  L.R.A.  817,  20  S.  W.  480;  Burke 
V.  Syracuse,  B.  4  N.  Y.  R.  Co.  69  Hun,  21, 
23  N.  Y.  Supp.  458;  Peaslee  v.  Fitchburg 
R.  Co.  152  Mass.  155,  25  N.  E.  71;  Cole 
V.  Rome,  W.  &  O.  R.  Co.  72  Hun,  467,  26 
N.  Y.  Supp.  276;  Gibson  v.  Oregon  Short 
Line  R.  Co.  23  Or.  493,  32  Pac.  295 ;  Stevens 
v.  Dudley,  56  Vt  138;  Gilson  v.  Delaware 
&  H.  Canal  Co.  65  Vt.  213,  36  Am.  St. 
Rep.  802,  26  Atl.  70;  Davis  v.  Central  Ver- 
mont R.  Co.  66  Vt.  290,  44  Am.  St.  Rep. 
852,  29  Atl.  313;  Corbin  v.  Grand  Trunk 
R.  Co.  78  Vt.  458,  63  Atl.  138;  Davenport 
v.  North  Eastern  Mut.  Life  Asso.  47  Vt. 
628;  Mahoney  v.  Rutland  R.  Co.  78  Vt. 
244,  62  Atl.  722. 

Messrs.  Rol>ert  C.  Bacon  and  Green  & 
Bennett  for  plaintiff. 

Haselton,  J.,  delivered  the  opinion  of  the 
court : 

The  action  is  case  for  negligence,  and 
was  heard  on  a  demurrer  to  the  declaration 
and  to  counts  1,  2,  3,  4,  5,  and  6  of  the  dec- 
laration. The  demurrer  was  overruled 
pro  forma,  and  to  this  ruling  the  defend- 
ant excepted.  The  case  conies  here  before 
trial  on  the  questions  of  pleading  raised 
by  the  assigned  grounds  of  demurrer. 

The  plaintiff,  to  state  the  case  made  by 
the  declaration,  was  an  engineer  in  the 
employ  of  the  defendant  and  was  injured 
in  the  course  of  such  employment.  Four 
counts  of  the  declaration  are  at  common 
law.     The  others,  three  in  number,  assert 
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in  substance  tbat  the  plaintiff  was  injured 
-while  the  defendant  was  engaged  in  inter- 
state commerce,  and  while  the  plaintiff  was 
employed  by  the  defendant  in  such  com- 
merce. No  question  is  made  as  to  the 
character  of  the  counts.  The  latter  counts 
refer  expressly  to  the  Federal  employers' 
liability  act,  and  rest  the  right  of  action 
thereon;  but  this  reference  is  unnecessary, 
for  the  state  courts  do  and  must  take  no- 
tice of  the  Federal  act.  Metropolitan  Stock 
Exchange  v.  Lyndonville  Nat.  Bank,  76  Vt. 
303,  57  Atl.  101 ;  Missouri,  K.  &  T.  R.  Co. 
V.  Wulf,  226  U.  S.  570,  576,  57  L.  ed.  355, 
363,  33  Sup.  Ct.  Rep.  135,  Ann.  Cas.  1914B, 
134. 

The  demurrer  to  the  whole  declaration 
raises  the  question,  chiefly  argued,  of 
whetiier  the  counts  at  common  law  can  be 
joined  with  the  counts  under  the  Federal 
statute.  The  object  of  the  pleader  in  join- 
ing the  two  sets  of  counts  may  be  inferred 
to  have  been  uncertainty  as  to  what  the 
evidence  would  develop  as  to  the  character 
of  the  freight  carried  by  the  train  on  which 
he  was  injured,  and  the  purpose  to  have  a 
count  applicable  to  the  facts  that  the  evi- 
dence might  tend  to  show.  The  two  sets 
of  counts  state  what  must  be  regarded  as 
different  causes  of  action.  St.  Louis,  S.  F. 
&  T.  R.  Co.  v.  Scale,  220  U.  S.  156,  57  L. 
ed.  1129,  33  Sup.  Ct.  Rep.  651;  Troxell  v. 
Delaware,  L.  &  W.  R.  Co.  227  U.  S.  434, 
67  L.  ed.  586,  33  Sup.  Ct.  Rep.  274;  Win- 
free  V.  Northern  P.  R.  Co.  227  U.  S.  296, 
57  L.  ed.  518,  33  Sup.  a.  Rep.  273;  Michi- 
gan C.  R.  Co.  V.  Vrceland,  227  U.  S.  59, 
67  L.  ed.  417,  33  Sup.  Ct.  Rep.  192. 

But  the  mere  fact  that  the  causes  of  ac- 
tion are  different  is  no  objection  to  the 
joinder.  It  is  the  policy  of  the  law  to  per- 
mit and  encourage  the  joinder  of  causes  of 
action  that  are  of  the  same  nature  and  are 
to  be  pursued  in  the  same  form  of  action. 
Sawyer  v.  Childs,  83  Vt.  329,  76  Atl.  886; 
Gordan  v.  Journal  Pub.  Co.  81  Vt.  237,  69 
Atl.  742;  Lee  v.  Springer,  73  Vt.  183,  50 
Atl.  809;  Holton  v.  Muzzy,  30  Vt.  365;  1 
Chitty,  PI.  ••199-202;  Gould,  PI.  chap.  4, 
§§  79-83.  And  it  is  not  now  considered 
material,  if  other  conditions  are  met,  that 
a  statutory  cause  of  action  is  joined  with 
one  at  common  law.  Ranney  v.  St.  Johns- 
bury  &  L.  C.  R.  Co.  64  Vt.  277,  24  Atl. 
1053;  Preston  v.  St.  Johnsbury  &  L.  C.  R. 
Co.  64  Vt.  280,  26  Atl.  486;"McDuffee  v. 
Boston  t  M.  R.  Co.  81  Vt.  52,  75,  130  Am. 
St.  Rep.  1019,  69  Atl.  124;  Marquette  Third 
Vein  Coal  Co.  v.  Dielie,  208  111.  116,  70  N. 
E.  17;  Creon  v.  Michigan  C.  R.  Co.  168 
Mich.  104,  133  N.  W.  956,  Ann.  Cas.  1913C, 
98;  Clark  v.  Worthington,  12  Pick.  571; 
Worster  v.  Canal  Bridge,  16  Pick.  541;  Mc- 
LJI.A.191.5C. 


Laughlin  v.  Hebron  Mfg.  Co.   (C.  C.)    171 
Fed.  269. 

The  tradition,  sometimes  called  a  princi- 
ple, that  a  common-law  cause  of  action  can- 
'  not  be  joined  with  one  given  by  statute, 
seems  in  the  remote  analysis  to  have  no 
better  support  than  a  case,  reported  anony- 
mously in  Jenkins  Centuries,  which  goes 
only  to  the  extent  of  holding  that  where 
the  two  actions  are  different  in  nature  and 
form,  as  an  action  of  trespass  on  a  statute 
and  an  action  of  detinue  at  common  law, 
they  cannot  be  joined.  Jenkins  Centuries, 
Case,  46,  p.  211. 

The  question  is  not  that  of  allowing  an 
amendment  which  introduced  a  new  cause 
of  action,  a  matter  that  has  led  to  much 
discussion  in  view  of  the  common  law  and 
the  more  or  less  limited  statutory  power  to 
grant  amendments.  Acts  of  1012,  No.  91, 
§  1;  P.  S.  1498;  Sowles  v.  Hartford  L.  Ins. 
Co.  85  Vt.  66,  81  Atl.  98;  Derosia  v.  Fer- 
land,  83  Vt.  372,  28  L.R.A.(N.S.)  577,  138 
Am.  St.  Rep.  1092,  76  Atl.  153;  Estabrooka 
v.  Fidelity  Mut.  F.  Ins.  Co.  74  Vt.  202,  52 
Atl.  420;  Brodek  v.  Hirschfleld,  57  Vt.  12; 
McDermid  v.  Tinkham,  53  Vt.  615;  Dana 
V.  McClure,  39  Vt.  197;  Union  P.  R.  Co. 
V.  Wyler,  158  U.  S.  285,  39  L.  ed.  983,  15 
Sup.  Ct.  Rep.  877. 

We  have  here,  omitting  a  question  pres- 
ently to  be  discussed,  the  simple  and  ordi- 
nary case  of  the  original  joinder  in  an  ac- 
tion of  case  of  two  causes  of  action, 
both  properly  brought  in  that  form,  and 
there  is  no  difficulty  about  the  matter  un- 
less it  is  found  in  the  inconsistency  of  the 
counts,  a  point  somewhat  dwelt  upon  by 
the  defendant. 

It  is  true  that  the  counts  are  inconsistent 
in  that  the  Federal  law  is  exclusive  to  the 
extent  to  which  it  applies,  so  that,  if  the 
plaintiff  makes  out  a  case  of  liability  under 
that  law,  there  can  be  no  liability  under 
the  common-law  counts.  But  the  common- 
law  doctrine  of  repugnancy  relates  to  in- 
consistent matters  of  substance  in  the  same 
count  or  plea.  Counts  and  pleas  which  are 
merely  inconsistent  are  not  for  that  rea- 
son repugnant  in  a  legal  sense.  Doyle  v. 
Melendy,  85  Vt.  297,  81  Atl.  1129;  White  v. 
Snell,  9  Pick  16;  Barton  v.  Gray,  48  Mich. 
164,  12  N.  W.  30.  Though  inconsistent 
methods  of  pleading  are  not  to  be  tolerated, 
inconsistency  between  pleas  is  permissible. 
Powers  V.  Rutland  R.  Co.  83  Vt.  415,  419, 
76  Atl.  110.  Inconsistency  of  statement  be- 
tween counts  is  merely  the  common-law 
way  of  providing  for  the  exigencies  of  the 
evidence.  In  equity  the  same  thing  is  done 
in  a  proper  case  by  the  drawing  of  a  hill  in 
a  double  aspect;  that  is,  in  the  alternative. 
Blondin  v.  Brooks,  83  Vt.  472,  76  .Ul.  184; 
Nichols  V.  Nichols,  61  Vt.  429,  18  Atl.  153; 
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McConnell  ▼.  McConneU,  11  Vt.  290.  So  it 
is  that,  in  many  of  the  states  that  have 
abolished  or  greatly  modified  the  common- 
law  system  of  pleadings,  a  complainant  may 
present  his  case  in  a  double  aspect,  and 
may  say,  "If  that  is  not  true,  then  this 
is,  and  in  either  case  I  claim  to  recover." 
Payne  v.  New  York,  S.  &  W.  R.  Co.  201 
N.  Y.  436,  95  N.  E.  19;  Astin  v.  Chicago, 
M.  &  St.  P.  R.  Co.  143  Wis.  477,  31  L.RA. 
(N.S.)  168,  128  N.  W.  266;  Jones  v.  Holt- 
zen,  —  Tex.  Civ.  App.  — ,  141  S.  W.  121; 
Morrison  v.  Bartlett,  —  Tex.  Civ.  App.  — , 
131  S.  W.  1146;  Carbary  v.  Detroit  United 
R.  Co.  167  Mich.  683,  122  N.  W.  367;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  GoBsett,  172 
Ind.  525,  87  N.  E.  723;  Sloes  Iron  &  Steel 
Co.  V.  Tilson,  141  Ala.  162,  37  So.  427; 
Bankson  v.  Illinois  C.  R.  Co.  (D.  C.)  196 
Fed.  171. 

The  defendant  calls  attention  to  the  fact, 
that  if  the  plaintiff  had  been  killed,  and 
that  if  his  personal  representatives  had 
sued,  joining  counts  as  they  are  here  joined, 
the  recovery,  if  one  was  had,  would  not,  at 
least  not  necessarily,  be  for  the  benefit  of 
the  same  person.  But  that  is  not  this  case, 
and  it  is  unwise  to  anticipate.  Neither  do 
we  consider  the  matter  of  election  after  the 
coming  in  of  the  evidence,  or  at  any  other 
stage  of  the  case.  The  demurrer  to  the  dec- 
laration on  the  ground  of  the  misjoinder 
of  counts  was  properly  overruled.  Counts 
1,  2,  5,  and  6  were  demurred  to  on  the 
ground  that,  under  the  allegations  of  those 
counts,  the  plaintiff  was  injured  because  of 
disobedience  of  orders  of  the  defendant. 

The  story  of  this  accident,  as  told  in 
the  different  counts  in  ways  which  differ 
slightly,  is  this:  The  defendant  was  re- 
quired by  its  rules  to  transmit  to  conduc- 
tors and  engineers  orders  for  the  govern- 
ment of  their  trains,  and  kept  at  stations 
books  called  train  registers,  in  which  con- 
ductors, by  requirement  of  the  defendant, 
registered  the  arrival  and  departure  of 
their  respective  trains  for  the  information 
and  instruction  of  the  conductors  and  engi- 
neers of  other  trains,  thereafter  arriving 
at  and  departing  from  such  stations,  "in 
respect  to  running  and  operating"  their  re- 
spective trains.  The  plaintiff  and  his  con- 
ductor on  a  certain  train  going  north  re- 
ceived orders  to  meet  a  certain  other  train 
at  Roxbury.  On  their  arrival  at  Roxbury 
the  defendant's  train  register  showed  that 
the  train  to  be  met  had  arrived  and  de- 
parted. It  had  in  fact  departed  not  by 
going  on,  but  by  going  back  to  Montpelier, 
and  it  was  making  a  second  trip  over  the 
line  from  Montpelier  to  Roxbury.  Of  this 
the  plaintiff  and  his  conductor  knew  noth- 
ing, but  believed  from  the  information  given 
in  the  train  register  that  the  train  they 
X.R.A.1915C. 


were  to  meet  had  already  gone  on,  and  so 
they  started  out  from  Roxbury  towards 
Montpelier  with  the  result  that  a  collision 
occurred  with  the  train,  which,  having  been 
registered  out  of  Roxbury,  was  in  fact  com- 
ing in.  Both  the  orders  to  the  plaintiff  and 
his  conductor,  and  the  entries  on  the  train 
register  by  conductors  of  other  trains,  were 
for  the  guidance  of  the  plaintiff  and  his 
conductor. 

The  negligence  charged  in  two  of  the 
counts  under  Consideration  is  the  failure  to 
make  and  enforce  a  proper  system  of  rules 
applicable  to  the  orders  to  the  plaintiff  and 
his  conductor  in  the  situation.  The  negli- 
gence charged  in  the  other  counts  is  the 
failure  of  the  defendant  to  give  a  plain, 
safe,  and  proper  order  in  the  particular 
case.  As  the  situation  is  set  out,  we  can- 
not say,  as  matter  of  law,  that  negligence 
is  not  charged  in  each  and  every  count. 
The  pleader  does  not  present  a  simple  case 
of  disobedience  of  orders.  Mahoney  v.  Rut- 
land R.  Co.  78  Vt.  244,  62  Atl.  722.  Nor 
do  any  of  the  counts  charge,  as  the  defend- 
ant claims  with  regard  to  some,  a  duty  to 
give  the  reasons  for  orders,  nor  do  the  alle- 
gations amount  to  that. 

Counts  1,  2,  5,  and  6  are  demurred  to  on 
the  further  ground  that  the  negligence 
charged  to  the  defendant  was  not  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff. 
But  the  allegations  are  sufficient  as  against 
this  ground  of  demurrer.  The  claim  is 
that  under  the  allegations  there  were  in- 
tervening causes  sufliciently  shown  by  the 
above  narrative,  independent  of  the  alleged 
negligence  of  the  defendant;  but,  as  we 
read  the  counts,  they  point  out  the  negli- 
gence of  the  defendant  as  the  proximate 
and  eflicient  cause  of  the  injury,  and  the 
so-called  intervening  causes  are  made  to  ap> 
pear  otherwise.  Isham  v.  Dow,  70  Vt.  688, 
45  L.R.A.  87,  67  Am.  St.  Rep.  691,  41  Atl. 
585,  5  Am.  Keg.  Rep.  106;  Ide  v.  Boston  & 
M.  R.  Co.  83  Vt.  66,  79,  74  Atl.  401. 

The  third  count  of  the  declaration  is  de- 
murred to  as  containing  an  argumentative 
allegation  as  to  the  legal  effect  of  orders 
given  to  the  plaintiff.  Argumentativeness 
cannot  be  taken  advantage  of  by  general 
demurrer.  Willey  v.  Carpenter,  64  Vt.  212, 
16  L.R.A.  853,  23  Atl.  630;  Walker  ▼. 
Wooster,  61  Vt.  403,  17  AtL  792;  Sheri- 
dan V.  Sheridan,  58  Vt.  504,  6  Atl.  494. 

And  if  the  demurrer  be  treated  as  special, 
though  the  grounds  of  it  were  not  filed  un- 
til about  three  weeks  after  the  demurrer 
was  filed,  then  it  is  of  no  avail,  for  it  does 
not  point  out  wherein  the  argumentative- 
ness resides.  Webster  v.  State  Mut.  F.  Ins. 
Co.  81  Vt.  75,  69  Atl.  319;  Willey  v.  Car- 
penter, 64  Vt.  212,  15  L.R.A.  863.  23  AtL 
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630;  Walker  r.  Wooster,  61  Vt  403,  17 
Atl.  792. 

Counts  1,  2,  3,  and  4  are  demurred  to 
on  the  ground  that,  being  at  common  law, 
they  do  not  negative  contributory  negli- 
gence on  the  part  of  the  plaintiff  in  con- 
nection with  matters  and  things  constitut- 
ing the  proximate  cause  of  the  injury  under 
the  allegations  of  the  counts.  But  each 
count,  after  its  allegations  of  negligence  on 
the  part  of  the  defendant,  has  in  its  clos- 
ing paragraph  the  allegation  that  the  col- 
lision and  injury  were  "solely  on  account  of 
the  negligence  of  the  defendant  in  the 
premises."  On  this  branch  of  the  case  that 
was  all  that  the  plaintiff  need  prove,  and 
therefore  all  that  he  was  required  to  allege. 
The  all^ations  in  this  respect  sufficiently 
negatived  contributory  negligence.  Bovee 
V.  Danville,  53  Vt.  183,  189;  Henry  v.  Fitch- 
bnrg  R.  Co.  65  Vt.  436,  26  Atl.  485;  Bene- 
dict V.  Union  Agri.  Soc.  74  Vt.  91,  103,  52 
Atl.  110. 

All  the  grounds  of  demurrer  assigned  be- 
low have  been  noticed  in  the  order  in  which 
they  appear  in  the  specification  thereof. 

Pro  forma  judgment  affirmed,  and  cause 
remanded  for  trial  on  its  merits. 


WASHINGTON  StJPREMi;  COURT. 
(Department  No.  2.) 

MIKE  REEVE,  Appt., 

V. 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY, Respt. 

■(—  Wash.  — ,  144  Pac  63.) 

Master  and  servant  —  Federal  employ, 
ers'  liability  act  —  negligence  of  em- 
ployees. 

The  negligence  of  employees  of  a  railroad 
company  in  pushing  another  employee  out 
of  a  car  door  to  his  injury,  while  they  were 
wrestling  inside  the  car,  is  not  within  the 
operation  of  the  Federal  employers'  lia- 
bility act,  providing  that  an  interstate  car- 
rier shall  be  liable  to  an  employee  engaged 
in  interstate  commerce  for  injuries  result- 
ing in  whole  or  in  part  from  "negligence  of 
any  of  the  officers,  agents,  or  employees  of 
«uch  carrier,"  since  the  neigligence  must, 
to  come  within  the  statute,  occur  in  the 
course  of  their  employment. 

(November  16,  1914.) 


Note.  ^  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
LJR.A.1915C. 


APPEAL  by  plaintiff  from  a  judgment 
of  the  Superior  Court  for  Eling  Coun* 
ty  dismissing  an  action  brought  under  the 
Federal  employers'  liability  act  to  recover 
damages  for  personal  injuries.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  B.  Cole  and  John  Wes- 
ley Dolby,  for  appellant: 

It  was  the  duty  of  the  court  under  the 
employers'  liability  act,  to  render  judgment 
for  the  plaintiff,  and  under  said  act  there 
was  no  other  alternative  for  the  court. 

Horton  v.  Or^on-Washington  R.  &  Nav. 
Co.  72  Wash.  503,  47  L.R.A.(N.S.)  8; 
Northern  P.  R.  Co.  v.  Maerkl,  130  Pac.  897, 
117  C.  C.  A.  237,  198  Fed.  Ij  Western  &  A. 
R.  Co.  V.  Ferguson,  113  Ga.  708,  54  L.R.A. 
802,  39  S.  E.  306,  10  Am.  Neg.  Rep.  227. 

Mr.  C.  H.  Winders,  for  respondent: 

The  Federal  act  does  not  attempt  to 
abolish  the  defense  of  assumption  of  risk, 
except  where  there  is  a  violation  of  the 
safety  appliance  act,  and  if,  under  any 
theory,  it  could  be  held  that  a  coemployee, 
in  an  action  as  against  him,  was  guilty  of 
negligence,  it  would  be  equally  true  that 
the  plaintiff  himself,  participating  in  the 
scuffling  or  playing,  would  necessarily  as- 
sume all  risks  until  the  conclusion  of  such 
an  affair. 

Central  Vermont  R.  Co.  v.  Bethune,  124 
C.  C.  A.  528,  206  Fed.  868;  New  York,  N. 
H.  &  H.  R.  Co.  V.  Vizvari,  ante,  9,  126  C. 
C.  A.  632,  210  Fed.  118;  Barker  v.  Kansas 
City,  M.  A  O.  R.  Co.  88  Kan.  767,  43  L.R.A. 
(N.S.)  1121,  129  Pac.  1151;  Bowers  v. 
Southern  R.  Co.  10  Ga.  App.  367,  73  S.  E. 
677;  Gulf,  C.  &  S.  F.  R.  Ca  v.  McGlnnis, 
228  U.  S.  173,  57  L.  ed.  786,  33  Sup.  Ct. 
Rep.  426,  3  N.  C.  C.  A.  806;  Freeman  v. 
Powell,  —  Tex.  Civ.  App.  — ,  144  S.  W. 
1033. 

A  master  is  not  responsible  to  an  em- 
ployee, even  under  a  fellow-servant  act,  for 
an  accident  which  has  no  connection  with 
the  employment. 

1  White,  Personal  Injuries  on  Railroads, 
§  227;  Jackson  v.  Chicago,  R.  I.  A  P.  R. 
Co.  102  C.  C,  A.  169,  178  Fed.  432;  Bowen 
V.  Illinois  C.  R.  Co.  70  L.R.A.  915,  69  C.  C. 
A.  444,  136  Fed.  306;  Robinson  v.  McNeill, 
18  Wash.  163,  61  Pac.  365;  Chase  v.  Knabel, 
46  Wash.  484,  12  L.ILA.(N.S.)  1155,  90 
Pac.  642;  Jones  v.  Hqge,  47  Wash.  663,  14 
L.R.A.(N.8.)  216,  126  Am.  St.  Rep.  915,  92 
Pac.  433. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant  was  in  the  employment  of 
the  respondent  as  a  laborer,  his  specific 
duties  being  to'  assist  in  supplying  the  re- 
spondent's baggage,  mail,  and  other  cars 
with  water  and  fuel,  and  to  aid  otherwise 
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in  fitting  them  for  service  on  the  reepond- 
ent'g  railway.  On  the  evening  of  June  23, 
1911,  the  appcll&nt  and  another  employee  of 
the  respondent,  after  performing  their 
duties  with  respect  to  certain  cars,  entered 
a  baggage  car  of  the  respondent  in  which 
was  a  third  employee.  On  entering  the  bag- 
gage car  the  appellant  sat  down  on  the 
floor  in  the  door  of  the  car,  with  his  feet 
outside  of  the  door  resting  on  the  iron  steps 
or  stirrups  which  hung  below  the  floor. 
While  so  sitting  the  other  employees  began 
wrcEtling  or  scufBing  in  the  body  of  the  car, 
and  while  so  engaged,  whether  intentionally 
so  or  not  the  evidence  docs  not  disclose,  one 
of  them  brushed  against,  or  pushed  against, 
the  appellant,  causing  him  to  fall  to  the 
ground  below.  In  the  fall  the  appellant  re- 
ceived severe  and  lasting  injuries,  fractur- 
ing the  radius  and  ulna  and  dislocating  the 
wrist  of  his  right  arm.  The  respondent  is 
a  common  carrier  by  railroad  of  interstate 
commerce,  and  it  is  conceded  in  the  record 
that  the  appellant  was  employed  by  "such 
carrier  in  such  commerce,"  within  the 
meaning  of  the  act  of  Congress  of  April  72, 
1908,  commonly  known  as  the  employers' 
liability  act.  35  Stat,  at  L.  65,  chap.  149 
(Comp.  Stat.  1913,  §§  8657-86C5).  This  ac- 
tion was  instituted  by  the  appellant  under 
the  provisions  of  the  statute  above  cited  to 
recover  in  damages  for  the  injuries  suffered. 
The  cause  was  tried  before  the  court  sitting 
without  a  jury,  and  resulted  in  a  judgment 
of  dismissal. 

In  this  court  the  appellant  relies  upon 
the  1st  section  of  the  statute,  which  pro- 
vides that  any  common  carrier  by  railroad, 
while  engaged  in  commerce  between  any  of 
the  several  states,  shall  be  liable  in  dam- 
ages to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such  com- 
merce, resulting  in  whole  or  in  part  from 
negligence  of  any  of  the  officers,  agents,  or 
employees  of  such  carrier,  lie  argues  that 
the  act  of  his  coemployee  in  pushing  him 
from  the  car  door  was  an  act  of  negligence 
within  tlic  contemplation  of  the  statute 
cited,  and,  since  the  act  resulted  in  his  in- 
jury while  he  was  in  the  carrier's  employ, 
the  carrier  is  liable  to  answer  for  the  in- 
jury. Read  literally,  and  without  consider- 
ation of  its  object  and  purpose,  the  statute 
relied  upon  would  seem  broad  enough  to 
create  liability  on  the  part  of  the  carrier 
under  circumstances  such  as  are  here 
shown.  But  we  cannot  think  it  subject  to 
(inch  a  literal  construction.  To  those  ac- 
quainted with  the  history  of  the  law  on  the 
subject  of  actions  for  personal  injuries,  it 
is  apparent  that  the  primary  purpose  of  the 
LJt.A.1916C. 


statute  was  to  permit  a  recovery  in  that 
class  of  cases  where  the  right  would  be 
otherwise  defeated  under  the  common-law 
doctrine  of  fellow  servant.  Its  purpose  was 
not  to  render  the  carrier  liable  in  all  in- 
stances, and  under  all  circumstances,  where 
one  employee  of  a  carrier  is  injured  by  the 
careless  and  negligent  acts  of  another.  It 
is  not  enough  that  the  negligent  act  caus- 
ing the  injury  occur  during  the  existence  of 
the  employment,  nor  is  it  enough  that  it  oc- 
cur during  the  hours  the  employees  are  re- 
quired to  be  on  duty.  To  render  the  carrier 
liable  the  negligent  act  must  occur  while 
the  employees  are  doing  some  act  required 
in  the  prosecution  of  the  carrier's  business. 

"For  the  employer  to  be  held  liable,  in 
damages,  for  an  injury  to  an  employee,  the 
injury  must  not  only  arise  out  of,  but  it 
must  also  occur  'in  the  course  of,'  the  em- 
ployment. If  the  employee,  instead  of  at- 
tending to  the  business  of  the  employer,  at 
the  time  of  the  injury,  was  engaged  upon 
some  business  of  his  own,  or  if  the  work 
done  by  him  was  outside  the  scope  of  his 
employment,  and  as  a  result  of  the  perform- 
ance of  such  outside  duties  he  was  injured, 
then  the  employer  is  not  responsible,  for  in 
the  performance  of  such  duties  the  relation 
of  employer  and  employee  did  not  exist, 
since  he  was  not  employed  to  perform  any 
such  service.  And  not  only  is  an  employee 
himself  precluded  from  recovering  for  an  in- 
jury, where  he  had  voluntarily  abandoned 
his  service  of  his  employer  and  engaged 
himself  upon  some  independent  business, 
but  his  employer  is  not  responsible  for  any 
injury  that  he  may  occasion  other  em- 
ployees while  so  engaged  upon  such  outside 
business,  for,  to  render  the  employer  liable 
for  injuries  caused  by  his  employees,  the 
act  that  caused  the  injury  must  have  been 
done  in  the  scope  of  the  employee's  duties 
for  the  employer."  White,  Personal  In- 
juries on  Railroads,  §  227. 

It  remains  to  inquire  whether  the  injury 
here  suffered  by  the  appellant  was  the  re- 
sult of  a  negligent  act  of  a  fellow  employee 
committed  while  he  was  in  the  prosecution 
of  the  employer's  business.  Clearly  it  was 
not,  and  is  not  so  claimed  by  the  appellant. 
The  liability  is  rested  on  the  broad  wording 
of  the  statute,  which,  as  we  say,  was  not 
intended  to  cover  negligent  acts  of  an  em- 
ployee in  no  way  connected  with  the  busi- 
ness the  prosecution  of  which  be  was  em- 
ployed to  aid. 

The  judgment  is  affirmed. 

Crow,  Ch.  J.,  and  Parker,  Monnt,  and 
Morris,  JJ.,  concur. 
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DISTRICT     OF     COLUMBIA     COURT 
OF  APPEALS. 

PHILADELPHIA,  BALTIMORE,  4  WASH- 
INGTON  RAILROAD    COMPANY,   Appt., 

V. 

LILUAN  TUCKER,  Admrx.,  etc.,  of  Sid- 
ney R.  Tucker,  Deceased. 


(35  App.  D.  0.  123.) 


Master  and  servant  —  employers'  Ila- 
bllity  act  ^  who  is  employee. 

1.  A  locomotive  fireman  who,  in  response 
to  a  call  for  duty,  takes  a  customary  path 
across  the  company's  tracks  to  assume  his 
duties,  is,  after  entering  on  the  company's 
property  and  while  traveling  along  the 
path,  an  employee  within  the  meaning  of  an 
employers'  liability  act  making  employers 
liable  for  injury  to  employees  during  the 
course  of  their  employment. 

Same  —  nnsafe  way  ^  workman's  path. 

2.  A  path  established  through  long-con- 
tinued use  by  railroad  employees  in  going 
to  and  from  their  work  across  the  property 
of  the  company  is  a  way  within  the  mean- 
ing of  a  statute  making  the  company  lia- 
ble for  injuries  to  an  employee  through  an 
insufliciency  due  to  its  negligence  in  its 
ways. 

Same  —  insnfHciency  of  path. 

3.  An  employee's  way  across  railroad 
tracks  is  insuiBcient  within  the  meaning  of 
a  statute  making  the  company  liable  for  an 
injury  to  an  employee  resulting  from  insuf- 
ficiency of  the  way  due  to  its  negligence,  if 
no  protection  whatever  is  provided  against 
injuries  from  passing  trains  which  are  like- 
ly to  result  from  the  surrounding  conditions. 
Same  —  abolition  of  assumption  of  risk. 

4.  The  defense  of  assumption  of  risk  is 
removed  in  an  action  to  hold  a  master  lia- 
ble for  injury  to  an  employee,  by  a  statute 
providing  that  no  contract  of  employment 
shall  constitute  any  bar  or  defense  to  an 
action  brought  to  recover  such  damages. 
Damages  ^  death  ^  failure  to  prove 

age  and  condition  of  widow  —  effect. 

5.  Failure  to  prove  the  age  and  condi- 
tion of  health  of  the  widow  and  child  of 
one  killed  by  another's  negligence  does  not 
invalidate  an  assessment  of  damages,  where 
the  age  of  decedent  was  proved  and  the 
widow  and  child  appeared  before  the  jury 
and  afforded  them  the  opportimity  of  de- 
termining such  facts. 

(April  6,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages under  the  employers'  liability  act  for 


Note.  —  As  to  the  constitutionality,  ap- 
plication, and  effect  of  the  Federal  employ- 
ers' liability  act,  see  note,  post,  47. 
LJ{.A.]915C. 


the  alleged  negligent  killing  of  plaintiff's 
intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  McKenney,  John 
S.  Flannery,  and  William  HItz.  for  ap- 
pellant: 

Tucker,  at  the  time  of  the  accident,  was 
not  an  employee  of  the  defendant  company, 
for  whose  injury  or  death  an  action  might 
be  maintained  under  the  employers'  liabil- 
ity act  of  1906. 

Fletcher  v.  Baltimore  &  P.  R.  Co.  108  U. 
S.  135,  42  L.  ed.  431,  18  Sup.  Ct.  Rep.  35; 
Baltimore  &,  O.  R.  Co.  v.  State,  33  Md.  542 ; 
Orman  v.  Salvo,  54  C.  C.  A.  265,  117  Fed. 
233. 

An  employee  is  not  such,  in  the  strict 
sense,  after  business  hours,  or  when  he  is 
not  actually  employed,  if  his  engagement  is 
intermittent  and  by  the  day. 

Wink  V.  Weiler,  41  111.  App.  336;  Cincin- 
nati,  N.  O.  &  T.  P.  R.  Co.  v.  Conley,  14  Ky. 
L.  Rep.  568,  20  S.  W.  816;  Washburn  v. 
Nashville  &  C.  R.  Co.  3  Head,  638,  75  Am. 
Dec.  784;  Baker  v.  Chicago,  R.  I.  &  P.  R. 
Co.  95  Iowa,  163,  63  N.  W.  667;  McDaniel 
V.  Highland  Ave.  &.  Belt  R.  Co.  90  Ala.  64, 
8  So.  41,  13  Am.  Neg.  Cas.  134;  State  use 
of  Abell  V.  Western  Maryland  R.  Co.  63 
Md.  433;  Savannah,  F.  &  W.  R.  Co.  v. 
Flannagan,  82  Ga.  579,  14  Am.  St.  Rep. 
183,  0  S.  E.  471;  Corbin  v.  American  Mills, 
27  Conn.  274,  71  Am.  Dec.  63,  13  Am.  Neg. 
Cas.  735. 

The  use  made  of  the  opening  did  not 
make  it  a  "way"  under  the  act  of  1906. 

At  the  time  and  place  in  question  Tucker 
was  not  an  employee  traversing  or  attempt- 
ing to  make  use  of  a  way  provided  by  the 
company,  which  it  was  the  duty  of  the  lat- 
ter to  render  safe;  but  he  was  a  mere  li- 
censee, to  whom  the  defendant  owed  no 
duty  except  to  refrain  from  inflicting  wan- 
ton and  wilful  injury  after  discovering  him 
in  a  position  of  peril. 

23  Am.  &  Eng.  Enc.  Law,  2d  ed.  736; 
Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479, 
50  Am.  Rep.  233 ;  Illinois  C.  R.  Co.  v.  God- 
frey, 71  111.  500,  22  Am.  Rep.  112;  Morrissey 
V.  Eastern  R.  Co.  126  Mass.  377,  30  Am. 
Rep.  686 ;  Chesapeake  Beach  R.  Co.  v.  Dona- 
hue, 107  Md.  119,  68  Atl.  507. 

The  doctrine  of  assumed  risks  is  founded 
upon  the  maxim,  Volenti  non  fit  injuria,  and 
is  applied  in  all  cases  where  the  injured 
person,  whether  a  servant  or  a  stranger, 
notwithstanding  his  knowledge  of  the  possi- 
bilities of  danger,  voluntarily  undertakes  or 
continues  In  an  employment,  and  suffers  in- 
jury in  the  course  thereof. 

1  Labatt,  Mast.  &  S.  §§  368  et  seq.;  1 
Andrews,  Am.  Law,  pp.  879,  880;  Butler  v. 
Frazee,  25  App.  D.  C.  392. 

No  presumption  of  negligence  arises  from 
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the  fact  of  accident  as  in  the  case  of  a  pas- 
senger, but  the  servant  must  prove  every 
material  allegation  of  his  declaration,  and 
if  he  fails  to  do  so,  or  his  proof  leaves  the 
matter  in  doubt,  he  cannot  recover  dam- 
ages of  the  master. 

Patton  v.  Texas  4  P.  R.  Co.  170  U.  S. 
638,  663,  45  L.  ed.  361,  364,  21  Sup.  Ct. 
Rep.  275;  Butler  v.  Frazee,  supra. 

Messrs.  Alvtn  Ii.  Newmyer  and  IJevl 
H.  David,  for  appellee: 

Decedent  was  an  employee  at  the  time  of 
the  accident. 

Northwestern  Union  Packet  Co.  v.  Mc- 
Cue,  17  Wall.  508,  21  L.  ed.  705;  Walbcrt 
V.  Trexler,  156  Pa.  112,  27  Atl.  65;  Texas 
&  P.  R.  Co.  V.  Gentry,  163  U.  S.  363,  41 
L.  ed.  186,  16  Sup.  Ct.  Rep.  1104;  Ewald 
V.  Chicago  &  N.  W.  R.  Co.  70  Wis.  420,  5 
Am.  St.  Rep.  178,  36  N.  W.  12,  591;  Adams 
V.  Iron  Cliffs  Co.  78  Mich.  272,  18  Am.  St. 
Rep.  441,  44  N.  W.  270;  Powers  v.  Calcas- 
ieu Sugar  Co.  48  La.  Ann.  483,  19  So.  455; 
International  &  G.  K.  R.  Co.  v.  Ryan,  82 
Tex.  565,  18  S.  W.  1219;  St.  Louis,  A.  & 
T.  R.  Co.  V.  Welch,  72  Tex.  298,  2  L.R.A. 
839,  10  S.  W.  529;  McDonough  v.  Lanpher, 
55  Minn.  501,  43  Am.  St.  Rep.  541,  57  N. 
W.  152;  lonnone  t.  New  York,  N.  H.  &  H. 
R.  Co.  21  R.  I.  452,  46  L.R.A.  730,  70  Am. 
St.  Rep.  812,  44  Atl.  592,  7  Am.  Neg.  Rep. 
163;  Parkinson  Sugar  Co.  y.  Riley,  50  Elan. 
401,  34  Am.  St.  Rep.  123,  31  Pac  1090; 
Broderick  v.  Detroit  Union  R.  Station  & 
Depot  Co.  56  Mich.  261,  56  Am.  Rep.  382, 
22  N.  W.  802;  Whatman  v.  Pearson,  L.  R. 
3  C.  P.  422,  37  L.  J.  C.  P.  N.  S.  156,  18 
L.  T.  N.  S.  290,  16  Week.  Rep.  649;  Wright 
V.  Northampton  &  H.  R.  Co.  122  N.  C.  862, 
29  S.  E.  100;  Thomas  v.  Wisconsin  C.  R.  Co. 
108  Minn.  486,  23  L.R.A.(N.S.)  954,  122 
N.  W.  456;  Olsen  t.  Andrews,  168  Mass. 
261,  47  N.  E.  90,  2  Am.  Neg.  Rep.  570;  In- 
ternational &  6.  N,  R.  Co.  V.  Brooks,  — 
Tex.  Civ.  App.  — ,  54  S.  W.  1056 ;  Riley  v. 
Cudahy  Packing  Co.  82  Neb.  319,  117  N. 
W.  765;  Chicago,  K.  &  W.  R.  Co.  v.  Pon- 
tius, 157  U.  S.  209,  39  L.  ed.  676,  15  Sup. 
Ct.  Rep.  686 ;  Stone  t.  United  States,  3  Ct. 
CI.  262;  Schlereth  t.  Missouri  P.  R.  Co. 
115  Mo.  88,  21  S.  W.  1110;  Gotten  v.  Fi- 
delity &  C.  Co.  41  Fed.  506. 

The  fact  that  the  opening  in  the  wall  was 
originally  left  to  accommodate  a  side  track 
would  not  excuse  the  defendant  for  omitting 
reasonable  precautions  to  safeguard  the 
opening,  if,  as  a  matter  of  fact,  it  was  also 
being  used  as  a  way  across  its  tracks.  Nor 
was  actual  notice  by  an  official  of  the  de- 
fendant company  necessary,  if,  from  the 
long-continued  use  of  over  two  years,  the 
company  might  have  known  of  such  use. 

Baltimore  &  P.  R.  Co.  v.  Golway,  6  App. 
D.  C.  143;  Glaria  ▼.  Washington  Southern 
L.R.A.1915C. 


R.  Co.  30  App.  D.  C.  559 ;  KUter  v.  Reeser, 
98  Pa.  1,  42  Am.  Rep.  608;  2  Labatt,  Mast. 
4  S.  §  668,  p.  1953;  Willettsv.  Watt  [1892] 
2  Q.  B.  92,  61  L.  J.  Q.  B.  N.  8.  540,  66  L. 
T.  N.  S.  818,  40  Week.  Rep.  497,  56  J.  P. 
772;  Kansas  City,  M.  4  B.  R.  Co.  v.  Bur- 
ton, 07  Ala.  240,  12  So.  88;  Louisville  4  N. 
R.  Co.  T.  Bouldin,  110  Ala.  186,  20  So.  325; 
McQuade  v.  Dixon,  14  Sc.  Sess.  Cas.  4th 
series,  1039;  McGiffin  t.  Palmer's  Ship- 
building 4  Iron  Co.  L.  R.  10  Q.  B.  Div.  5, 
52  L.  J.  Q.  B.  N.  S.  25,  47  L.  T.  N.  S.  346, 
31  Week.  Rep.  118,  47  J.  P.  70;  Pegram  v. 
Dixon,  55  L.  J.  Q.  B.  N.  S.  447,  61  J.  P. 
198;  Tutt  v.  Illinois  C.  R.  Co.  44  C.  C.  A. 
320,  104  Fed.  741. 

The  act  of  1906  expressly  abolishes  the 
defense  of  assumption  of  risk. 

Coley  V.  North  Carolina  R.  Co.  128  N.  C. 
534,  57  L.R.A.  817,  39  S.  E.  43,  reaffirmed 
on  rehearing  in  129  N.  C.  407,  57  L.R.A. 
834,  40  S.  E.  195;  Thomas  v.  Raleigh  4  A. 
Air  Line  R.  Co.  129  N.  C.  392,  40  S.  E.  201 ; 
Cogdell  v.  Southern  R.  Co.  129  N.  C.  398, 
40  S.  E.  202;  Mott  v.  Southern  R.  Co.  131 
N.  C.  234,  42  S.  E.  601;  O'Maley  v.  South 
Boston  Gaslight  Co.  158  Mass.  135,  47 
L.R.A.  161,  32  N.  E.  1110. 

The  act  of  1906  makes  assumption  of  risk 
a  form  of  contributory  negligence. 

Nadau  v.  White  River  Lumber  Co.  76 
Wis.  120,  20  Am.  St,  Rep.  29,  43  N.  W. 
1136;  Darcey  ▼.  Farmers'  Lumber  Co.  87 
Wis.  249,  68  N.  W.  382;  Hazen  v.  West  Su- 
perior Lumber  Co.  91  Wis.  213,  64  N.  W. 
857;  Peterson  v.  Sherry  Lumber  Co.  00  Wis. 
03,  62  N.  W.  948;  Kraeft  v.  Mayer,  92  Wis. 
262,  66  N.  W.  1032;  Atkyn  v.  Wabash  R. 
Co.  41  Fed.  193;  The  Serapis,  49  Fed.  393; 
The  ChandoB,  6  Saviry.  554,  4  Fed.  645; 
Richmond  4  D.  R.  Co.  v.  Finley,  12  C.  C.  A. 
595,  26  U.  S.  App.  16,  63  Fed.  228;  Great 
Northern  R.  Co.  v.  Kasischke,  43  C.  C.  A. 
626,  104  Fed.  440;  Southern  P.  Co.  v.  Year- 
gin,  48  C.  C.  A.  497,  109  Fed.  436;  Mason 
4  O.  R.  Co.  V.  Yockey,  43  C.  C.  A.  228,  103 
Fed.  265;  Green  Bros.  v.  Brown,  7  Kan. 
App.  398,  61  Pac.  926;  Bunt  v.  Sierra 
Butte  Gold  Min.  Co.  138  U.  S.  485,  34  L. 
ed.  1032,  11  Sup.  Ct.  Rep.  464. 

If  the  act  abolishes  assumption  of  risk  as 
to  a  fellow  servant's  negligence,  it  certain- 
ly abolishes  it  with  respect  to  any  defect 
or  insufficiency  in  cars,  engines,  ways,  etc. 

Kilpatrick  v.  Grand  Trunk  R.  Co.  74  Vt. 
288,  93  Am.  St.  Rep.  887,  62  Atl.  531 ;  Mur- 
phy V.  Grand  Rapids  Veneer  Works,  142 
Mich.  677,  106  N.  W.  211;  Sipes  v.  Michi- 
gan Starch  Co.  137  Mich.  268,  100  N.  W. 
447,  16  Am.  Neg.  Rep.  401;  Durant  v.  Lex- 
ington Coal  Min.  Co.  07  Mo.  62,  10  S.  W. 
484,  16  Am.  Neg.  Cas.  397;  Green  v.  West- 
em  American  Co.  30  Wash.  87,  70  Pac 
310;  Stehle  ▼.  Jaeger  Automatic  Mach.  Co> 
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220  Pa.  617,  69  Atl.  1116,  14  Ann.  Gag.  122; 
Whelan  v.  Washington  Lumber  Co.  41 
Wash.  163,  111  Am.  St.  Rep.  1006,  83  Pac. 
«8,  19  Am.  Neg.  Rep.  '587 ;  Western  Furni- 
ture &  Mfg.  Co.  V.  Bloom,  76  Kan.  127,  11 
L.R.A.(N.S.)  225,  123  Am.  St.  Kep.  123, 
90  Pac.  821. 

Robb,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  of 
the  supreme  court  of  the  District  of  Colum- 
bia upon  a  verdict  for  $5,000,  against  ap- 
pellant, the  Philadelphia,  Baltimore,  & 
Washington  Railroad  Company,  defendant 
below,  in  an  action  under  the  employers' 
liability  act  of  June  11th,  1906  (34  Stat, 
at  L.  232,  chap.  3073),  for  the  recovery  of 
damages  resulting  from  the  alleged  negli- 
gent Icilling  of  plaintiff's  intestate,  Sidney 
R.  Tucker,  in  the  early  morning  of  August 
26,  1907,  as  he  was  crossing  the  defendant's 
tracks  on  his  way  to  assume  his  duties  as 
fireman  in  response  to  a  call  from  the  de- 
fendant to  report  for  that  purpose. 

In  1905,  during  the  progress  of  elevating 
and  depressing  its  tracks  along  Virginia 
avenue,  and  excavating  tunnels  leading  to 
the  Navy  Yard  and  through  the  Capitol 
grounds,  the  defendant  company  built  along 
the  north  side  of  Virginia  avenue,  which 
was  the  south  side  of  Garfield  park,  a  stone 
wall  varying  in  height  from  4)  to  20  feet, 
and  about  2  feet  in  thickness.  This  wall 
extended  from  the  west  portal  of  the  Navy 
Yard  tunnel,  beyond  East  Capitol  street. 
About  840  feet  west  of  the  tunnel,  an  open- 
ing about  80  feet  wide  was  left  in  this  wall, 
primarily  to  admit  a  side  track  leading  out 
into  Garfield  park,  which  track  was  used 
in  connection  with  construction  work.  Im- 
mediately adjacent  to  this  wall,  were  the 
two  main  tracks  of  the  defendant  company, 
the  one  the  nearer  to  the  wall  leading  west- 
wardly  from  the  tunnel  toward  the  Sixth 
Street  station,  and  the  second  track  lead- 
ing in  the  opposite  direction.  Beyond  these 
two  tracks  there  was  a  spur  track  which  ac- 
commodated the  "Annex,"  or  work  train, 
■which  carried  tiie  'freight  crews  to  and  from 
work.  The  evidence  shows  that  this  train 
usually  stopped  about  opposite  the  open- 
ing in  the  wall,  for  the  purpose  of  receiv- 
ing the  train  crews  and  other  workmen. 
About  370  feet  southwest  of  this  opening 
in  the  wall,  and  quite  near  said  main 
tracks,  stood  the  so-called  ND  tower,  from 
which  signals  were  displayed  for  trains  ap- 
proaching from  the  direction  of  the  tun- 
nel. About  560  feet  west  of  said  opening 
was  South  Capitol  street,  at  which  point 
the  tracks  were  elevated  above  the  street. 
About  750  feet  southwest  of  said  opening 
was  a  roundhouse  or  engine  house  of  the 
r.R.A.]915C. 


defendant  company,  and  between  this  house 
and  said  opening  was  a  network  of  tracks 
forming  what  was  called  the  Jersey  yards, 
where  passenger  cars  were  stored.  North 
of  said  opening  in  Garfield  park  was  one 
path  leading  directly  to  the  opening.  The 
evidence  shows  that  this  opening,  for  two 
years  prior  to  the  accident,  had  been  used 
constantly  not  onlv  by  the  men  riding  on 
said  Annpx,  but  by  the  other  employees  of 
the  defendant  company  in  going  to  and  in 
returning  from  their  work  in  said  Jersey 
yards  and  roundhouse.  The  evidence  bear- 
ing upon  this  phase  of  the  case  will  be  con- 
sidered more  in  detail  later. 

Tucker  entered  the  employ  of  the  defend- 
ant company  in  July,  1907,  as  an  extra 
locomotive  fireman,  and,  while  his  work  ap- 
pears to  have  been  regular  and  constant,  he 
was  nevertheless  paid  by  the  trip.  Except 
on  one  occasion,  when  he  was  summoned  by 
telephone  for  passenger  train  service,  he 
had  always  been  called  for  service,  and  had 
served,  on  freight  trains.  Tucker  and  his 
wife  boarded  with  a  Mrs.  McGrain,  who 
kept  a  boarding  hoUse  at  230  First  street, 
S.  E.,  which  was  northeast  of  said  opening. 
On  the  morning  of  the  accident  the  regular 
call  boy  was  off  duty,  and  a  machinist's 
helper  was  sent  by  the  engine  despatcher  to 
call  Tucker  for  passenger  train  No.  302, 
to  leave  the  engine  house  at  4  A.  u.  It  was 
customary  in  calling  for  freight  train  serv- 
ice to  have  the  men  sign  a  duplicate  slip 
or  call.  On  this  occasion,  however,  no  du- 
plicate was  sent,  because  Tucker  was  wanted 
for  passenger  train  service.  The  messenger, 
according  to  the  testimony  of  Mrs.  McGrain, 
rang  the  door  bell  at  her  house  at  about 
a  quarter  of  3,  whereupon  she  looked  out 
of  the  window  and  saw  the  boy  at  the  door, 
who  said:  "I  want  Tucker  for  3:30;"  that 
she  went  out  into  the  hall  and  called  to 
Tucker,  who  was  on  the  next  or  third 
fioor,  and  when  he  answered,  "Yes,  Mrs. 
McGrain,  I  am  up,"  she  delivered  the  ver- 
bal message  to  him  as  requested;  that  after 
Tucker  had  been  killed,  she  found  a  paper 
upon  which  the  call  for  Tucker  was  written 
"lying  on  the  floor  of  the  vestibule,  where 
the  call  boy  had  slipped  it  under  the  ves- 
tibule door."  The  boy  in  his  testimony  ad- 
mitted that  he  did  not  see  Tucker,  and  that 
he  placed  the  paper  containing  the  call  un- 
der the  door. 

The  theory  of  the  plaintiff's  case  was 
that  Tucker  assumed,  when  he  was  called 
for  3:30,  that  he  was  called  for  freight 
train  service,  that  being  the  time  the  An- 
nex usually  left  with  train  crews;  that  he 
accordingly  proceeded  to  the  opening  to 
take  the  'Annex,  which  upon  that  morning 
was  standing  almost  opposite  said  opening, 
and  not  more  than  100  feet  therefrom;  and. 
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that,  in  attempting  to  cross  said  main 
tracks,  he  was  struck  and  killed  by  a  pas- 
senger train  running  westwardly  from  the 
tunnel  on  the  track  nearest  the  wall.  His 
remains,  according  to  the  testimony  of 
nearly  all  the  witnesses,  were  found  scat- 
tered along  the  track  nearer  the  wall,  and 
between  that  track  and  the  wall,  and,  ac- 
cording to  all  the  witnesses,  west  of  the 
opening.  Examination  of  the  passenger  en- 
gine soon  after  the  accident  "showed  that 
it  had  struck  something,  and  there  was 
blood  and  stuff  on  it."  A  freight  train  go- 
ing in  the  opposite  direction  passed  on  the 
second  track  about  the  same  instant  the 
passenger  train  passed  on  the  first  track. 
The  elements  of  negligence  upon  which 
plaintiff  bases  her  action  are  that  the  de- 
fendant, having  in  effect  established  a  way 
for  the  use  of  its  employees,  was  bound  to 
take  proper  precautions  to  make  said  way 
reasonably  safe;  that  there  were  no  signal- 
men, gates,  signal  lights,  or  other  protec- 
tive devices  at  said  opening;  and  further 
that  said  passenger  train  was  running  at 
an  excessive  rate  of  speed,  namely,  30  miles 
an  hour,  while,  under  a  municipal  regula- 
tion in  force  at  that  time,  it  was  limited 
to  12  miles  an  hour. 

In  the  brief  of  appellant,  which  is  one  of 
unusual  merit,  the  constitutionality  of  the 
employers'  liability  act  of  June  11th,  1906 
(34  Stat,  at  L.  2'32,  chap.  3073),  is  chal- 
lenged. This  act  has  been  twice  considered 
by  the  Supreme  Court  of  the  United  States. 
In  the  Employers'  Liability  Cases  (Howard 
v.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52  L. 
cd.  297,  28  Sup.  Ct.  Rep.  141,  which  em- 
braced a  series  of  cases,  and  which  were 
elaborately  presented  by  able  and  astute 
counsel,  the  court  declared  the  act  uncon- 
stitutional in  so  far  as  it  related  to  car- 
riers engaged  in  business  in  the  states. 
Subsequently,  in  El  Paao  &  N.  E.  R.  Co.  v. 
Gutierrez,  2'l5  U.  S.  87,  54  L.  ed.  106,  30 
Sup.  Ct.  Rep.  21,  the  constitutionality  of 
the  act  as  applied  to  the  District  of  Co- 
lumbia and  the  territories  was  brought 
under  review.  The  court,  in  a  unanimous 
opinion,  reached  the  conclusion  "that  in 
the  aspect  of  the  act  now  under  considera- 
tion the  Congress  proceeded  within  its  con- 
stitutional power."  This  court,  in  Hyde  v. 
Southern  R.  Co.  31  App.  D.  C.  466,  care- 
fully considered  the  act  as  applicable  to  the 
District  of  Columbia,  the  decision  in  El 
Paso  &  N.  E.  R.  Co.  v.  Gutierrez,  then  not 
having  been  rendered,  and  pronounced  the 
act  constitutional  in  so  far  as  it  applies 
to  this  District  and  the  territories.  An  ex- 
amination of  the  points  advanced  by  coun- 
sel, as  disclosed  by  the  report  of  the  case, 
shows  that  most,  if  not  all,  the  questions 
raised  by  counsel  in  this  case  were  brought 
L.R.A.1915C. 


to  the  attention  of  the  court  in  the  Em- 
ployers' Liability  Cases.  But  even  if  this 
were  not  the  fact,  we  would  hesitate  to  de- 
clare a  law  unconstitutional  that  had  been 
twice  before  the  court  of  last  resort,  and, 
so  far  as  it  applies  to  this  District,  had 
been  declared  to  be  constitutional.  In  such 
a  situation  we  must  assume  that  the  Su- 
preme Court,  before  declaring  the  act  con- 
stitutional, considered  it  in  all  its  phases. 
Certainly  it  would  not  be  becoming  in  a 
court  of  inferior  jurisdiction  to  attempt  to 
demonstrate  to  the  higher  tribunal  the  in- 
correctness of  its  conclusion  in  a  given  case. 
Such  being  the  situation,  we  shall  dispense 
with  a  useless  task,  and  pass  over  without 
comment  this  assignment  of  error. 

2.  It  is  specified  as  error  that  the  court 
refused  to  hold  "that  the  plaintiff's  intes- 
tate at  the  time  of  the  accident  was  not  on 
duty,  was  not  in  the  actual  service  of  the 
defendant,  and  was  not  an  employee  with- 
in the  contemplation  of  the  employers'  lia- 
bility act  of  1906,  and  that  said  act  was 
inapplicable  to  the  case  at  bar." 

It  is  conceded  by  defendant  that,  had 
Tucker  reached  the  Annex,  assuming  that 
he  had  been  called  for  freight  train  service, 
he  would  have  been  in  the  employ  of  the 
defendant  company  within  the  meaning  of 
§  1  of  said  act  of  1906,  notwithstanding 
that  technically  his  term  of  service  would 
not  have  commenced  until  be  reached  the 
freight  yards  to  which  the  Annex  was  to 
carry  him.  This  concession  is  made  upon 
the  theory  that  he  would  then  have  been 
upon  a  conveyance  provided  by  the  master, 
and  hence  under  the  master's  control. 
There  are  numerous  cases  sustaining  this 
view.  It  is  contended,  however,  that,  un- 
til Tucker  did  reach  the  Annex,  he  was  not 
a  servant  of  the  company  within  the  con- 
templation of  the  act.  When  Tucker  was 
killed  he  was  upon  the  premises  of  the  de- 
fendant in  response  to  its  call  to  assume 
the  duties  he  had  been  engaged  by  the  de- 
fendant to  assume,  and  for  their  mutual  in- 
terest and  advantage.  Can  it  be  that  under 
such  circumstances  the  relation  which  the 
decedent  sustained  to  the  defendant  was 
that  of  a  mere  stranger  ?  Is  it  possible  that 
the  act  under  consideration  warrants  a  dis- 
tinction so  fine  as  to  permit  a  master  to 
escape  liability  for  negligence  resulting  in 
the  injury  of  one  hired  to  perform  service, 
because  the  injury  occurs  before  the  service 
Is  actually  undertaken,  notwithstanding 
that,  at  the  time  of  the  injury,  the  servant 
is  properly  and  necessarily  upon  the  prem- 
ises of  the  master  for  the  sole  purpose  of 
his  employment?  We  think  not.  Such  a 
rule,  in  our  view,  would  be  as  technical  and 
artificial  as  it  would  be  unjust.  We  think 
the  better  rule,  the  one  founded  in  reason 
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and  supported  by  authority,  is  that  the  re- 
lation of  master  and  servant,  in  so  far  as 
the  obligation  of  the  master  to  protect  his 
servant  is  concerned,  commences  when  the 
servant,  in  pursuance  of  bis  contract  with 
the  master,  is  rightfully  and  necessarily 
upon  the  premises  of  the  master.  The  serv- 
ant in  such  a  situation  is  not  a  mere  tres- 
passer nor  a  mere  licensee.  He  is  there  be- 
cause of  his  employment,  and  we  see  no 
reason  why  the  master  does  not  then  owe 
him  as  much  protection  as  it  does  the 
moment  he  enters  upon  the  actual  perform- 
ance of  his  task.  In  the  present  case,  as- 
suming for  the  moment  the  existence  of  a 
way  through  said  opening,  and  across  the 
two  main  tracks  adjacent  thereto,  we  can 
see  no  reason  for  a  distinction  between  the 
master's  obligation  to  Tucker  while  he  was 
traveling  over  that  way,  and  its  obligation 
to  him  after  he  had  entered  the  Annex, 
'which  was  only  another  agency  provided  by 
the  master  for  the  accommodation  of  its 
servants. 

In  Northwestern  Union  Packet  Co.  v. 
AfcCue,  17  Wall.  508,  21  L.  ed.  705.  a  by- 
stander was  hired  on  a  wharf  to  assist  in 
loading  a  boat  which  was  soon  to  sail.  This 
man  had  been  occasionally  employed  in 
such  work.  His  service  occupied  about  two 
and  one-half  hours,  when  he  was  directed 
to  go  to  the  office,  which  was  on  the  boat, 
and  pet  his  pay.  This  he  did,  and  then  at- 
tempted to  go  ashore.  While  on  the  gang 
plank  the  plank  was  recklessly  pulled  from 
under  his  feet,  and  he  was  thrown  against 
the  dock,  receiving  injuries  from  which  he 
died.  Owing  to  the  somewhat  peculiar  na- 
ture of  the  case,  it  was  held  that  it  was 
for  the  jury  to  say,  although  the  facts 
■were  undisputed,  whether  the  relationship 
of  master  and  servant  existed  until  the 
man  got  completely  ashore.  The  conclud- 
ing sentence  of  the  opinion  by  Mr.  Justice 
Davis  was  as  follows:  "The  defense  at 
best  was  a  narrow  one,  and  in  our  view 
more  technical  than  just." 

In  Ewald  v.  Chicago  &  N.  W.  R.  Co.  70 
Wis.  420,  5  Am.  St.  Rep.  178,  36  N.  W.  12, 
501,  it  was  held  that  an  engine  wiper  em- 
ployed in  the  defendant's  roundhouse,  while 
g;oing  to  his  work  along  a  pathway  cross- 
ing the  defendant's  yard  and  tracks,  was 
an  employee  of  the  defendant,  hence  could 
not  recover  for  injury  resulting  from  the 
negligence  of  a  fellow  servant  on  the  freight 
train  causing  the  injury.  The  court  in  its 
opinion  said:  "The  peculiar  facts  of  this 
case  which  make  him  such  appear  to  in- 
volve precisely  the  same  principle  as  that 
rlasB  of  cases  where  the  plaintiff  was  being 
carried  on  his  way  from  and  to  his  place  of 
labor  by  the  railroad  company,  by  consent, 
custom,  or  contract,  and  was  injured  by  the 
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negligence  of  other  employees  of  the  com- 
pany. This  carriage  of  the  plaintiff  was 
the  means,  facility,  and  advantage  to  which 
he  was  entitled  by  reason  of  bis  being  an 
employee  or  servant,  which  entered  into 
and  became  a  part  of  his  contract  of  em- 
ployment, or  were  incidental  and  necessary 
to  it.  .  ' .  .  Again  it  may  be  said  that 
the  plaintiff  was  still  an  employee  because 
he  was  attempting  to  use  the  pathway  be- 
tween the  cars  as  the  only  customary  and 
convenient  means  of  access  to  and  exit 
from  the  roundhouse,  which  the  company 
had  provided  and  was  under  obligation  to 
keep  open  and  safe  for  him  and  his  fellow 
workmen,  when  be  was  injured." 

In  Boldt  V.  New  York  C.  R.  Co.  18  N.  Y. 
432,  plaintiff  was  injured  while  walking  on 
a  new  track  from  his  house  to  his  work. 
The  court  said:  "But  he  was  in  the  defend- 
ants' employment,  and  doing  that  which 
was  essential  to  enabling  him  to  discharge 
his  particular  duty,  viz.,  going  to  the  spot 
where  it  was  to  be  performed,  and  he  was, 
moreover,  going  on  the  track  where,  except 
as  the  servant  of  the  company,  he  had  no 
right  to  I>e.  He  was  there  as  the  employee 
of  the  company,  and  because  he  was  such 
an  employee." 

But  it  is  urged  that  Fletcher  v.  Balti- 
more &  P.  R.  Co.  168  U.  S.  135,  42  L.  ed. 
411,  18  Sup.  Ct.  Rep.  35,  sustains  the  view 
of  the  defendant  on  this  question.  We  do 
not  so  read  that  case.  There  the  plaintiff 
at  the  time  of  the  accident  had  ended  his 
work  for  the  day,  "and  had  left  the  work- 
shop and  grounds  of  the  defendant,  and 
was  moving  along  a  public  highway  in  tho 
city  with  the  same  rights  as  any  other  citi- 
zen would  have,"  when  he  was  struck  by 
the  rebounding  of  a  stick  of  timber  thrown 
from  a  train  of  the  defendant  by  one  of  its 
employees,  a  practice  permitted  by  the 
company,  and  injured.  It  was  held  that 
"the  liability  of  the  defendant  to  the  plain- 
tiff for  the  act  in  question  is  not  to  be 
gauged  by  the  law  applicable  to  fellow 
servants,  where  the  negligence  of  one  fel- 
low servant  by  which  another  is  injured 
imposes  no  liability  upon  the  common  em- 
ployer." Manifestly  that  case  and  this  are 
materially  different.  There  the  plaintiff 
was  not  on  the  premises  of  the  defendant, 
but  upon  a  public  highway,  where  his  re- 
lations to  the  defendant  were  precisely 
those  of  the  general  public  to  it.  Its  re- 
lation to  him,  therefore,  in  such  a  situa- 
tion, was  precisely  what  it  would  have  been 
to  any  other  pedestrian.  Here,  however, 
the  plaintiff  was  upon  the  premises  of  the 
defendant,  upon  its  invitation,  in  the  line 
of  his  employment,  and  solely  because  of 
such  employment.    We  hold,  therefore,  that, 
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at  the  time  of  his  death.  Tucker  was  with- 
in the  protection  of  said  act. 

3.  Did  the  conrt  err  in  refusing  to  hold 
that  the  defendant  company,'  as  a  matter 
of  law,  was  not  guilty  of  n^ligence? 
Under  this  assignment  it  is  urged  that  the 
act  under  consideration  "refers  only  to 
ways  and  works  established  and  maintained 
by  the  carrier, — the  language  used  being 
'its'  ways  and  works, — and  not  the  ways 
which  might  be  established  by  others, 
whether  employees  or  third  parties,  of 
which  the  carrier  might  or  might  not  have 
knowledge,"  and  hence  that  the  court  erred 
in  refusing  to  instruct  the  jury  as  in  effect 
requested  by  the  defendant,  that  there  was 
no  duty  imposed  by  any  law  in  force  at  the 
time  of  the  accident,  requiring  the  defend- 
ant to  maintain  watchmen,  gates,  signals, 
or  other  appliances,  to  indicate  the  ap- 
proach of  engines  and  trains  upon  its 
tracks  at  or  near  said  opening. 

Section  1  of  said  act  (34  Stat,  at  L.  232, 
chap.  3073)  provides  "that  every  common 
carrier  engaged  in  trade  or  commerce  in  the 
District  of  Columbia  .  .  .  shall  be  liable 
to  any  of  its  employees  .  .  .  for  all  dam- 
ages which  may  result  from  the  negligence 
of  any  of  its  officers,  agents,  or  employees,  or 
by  reason  of  any  defect  or  insufficiency  due 
to  its  negligence  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  ways,  or 
works." 

Was  this  a  way  within  the  meaning  of 
the  act?  The  uncontradicted  testimony 
shows,  as  previously  stated,  that,  for  two 
years  prior  to  this  accident,  employees  of 
the  defendant  daily  used  this  opening  in 
going  to  and  returning  from  their  work. 
The  policeman  on  that  beat  testified  that 
"they  came  through  there  a  dozen  in  a 
string,  straggling  along  like  men  coming 
from  work."  Another  witness,  an  extra 
brakeman  of  the  defendant,  testified  "that 
he  had  seen  railroad  men  on  lots  of  occa- 
sions go  through  the  opening,  prior  to  Tuck- 
er's death."  A  switchman  of  the  defendant 
employed  at  said  ND  tower,  where,  of  course, 
he  would  usually  have  an  unobstructed  view 
of  said  opening,  testified  "that  he  had  quite 
often  seen  employees  of  the  company  use 
that  opening  as  a  crossing  place  to  go  to 
the  Annex,  or  to  go  to  or  come  from  their 
work."  Another  railroad  man  testified 
that,  from  December,  1906,  to  March,  1907, 
his  employment  was  such  that  "he  saw  de- 
fendant's employees  every  morning  and 
every  evening  make  use  of  the  opening  in 
the  wall  as  a  crossing  place."  Several  oth- 
er witnesses  testified  to  the  same  effect. 
The  testimony  further  showed  that  there 
was  a  path  through  Garfield  park  in  the 
north  leading  to  this  opening,  and,  as  pre- 
viously pointed  but,  that  the  Annex  would 
L.R.A.1916C. 


usually  stop  at  a  point  about  opposite  the 
opening  to  receive  the  men  coming  there- 
through. 

This  opening  was  upon  the  premises  of 
the  defendant,  and,  of  course,  under  its 
control.  Had  the  defendant  desired  to  pre- 
vent the  use  of  this  opening  and  the  tracks 
adjacent  thereto  as  a  means  of  access  to 
and  exit  from  its  Annex,  yard,  and  round- 
house, it  might  easily  have  done  so;  but  no 
precautions  whatever  were  taken  to  pre- 
vent such  use.  The  long-continued  prac- 
tice fully  justified  the  inference  that  this 
was  with  the  knowledge  and  consent  of  the 
defendant.  Baltimore  &  P.  R.  Co.  v.  Ool- 
way,  6  App.  D.  C,  143;  Glaria  v.  Washing- 
ton Southern  R.  Co.  30  App.  D.  C.  559. 

It  is,  we  think,  clear  that,  had  the  defend- 
ant provided  a  way  for  pedestrians  through 
this  opening  and  across  the  tracks  adjacent 
thereto,  by  putting  ordinary  planking  be- 
tween the  rails  and  possibly  between  the 
opening  and  the  tracks,  and  had  then  noti- 
fied its  employees  that  such  way  was  for 
their  convenience,  such  a  way  would  have 
been  within  the  protection  of  the  act.  The 
word  "ways"  was  placed  in  the  act  for 
some  purpose,  and  if  it  does  not  embrace  a 
path  provided  by  the  master  on  its  prem- 
ises for  the  use  of  the  master's  servants, 
we  fail  to  appreciate  its  function.  If  the 
master,  therefore,  may  establish  such  a 
way  by  positive  action,  why  should  it  be 
relieved  of  responsibility  if  it  permits  the 
establishment  of  a  like  way  by  others! 
In  either  case,  we  think,  the  way  is  its  way 
within  the  meaning  of  said  act. 

The  learned  trial  justice  in  his  charge  to 
the  jury  on  this  phase  of  the  case  said: 
"The  theory  of  the  plaintiff's  case  is  that 
the  railroad  company  was  at  fault  in  pro- 
viding him  a  way  of  approach  to  his  work 
over  its  tracks,  which  was  insufficient  or 
defective  in  that  it  was  not  properly  guard- 
ed, and  also  in  that  it  ran  its  train  at  an 
improper  rate  of  speed  over  this  way,  where 
he  was  expected  to  pass. 

"The  first  point  I  will  direct  your  atten- 
tion to  is  this  point  in  regard  to  the  way 
itself.  The  theory  of  the  plaintiff's  case  is 
that  the  railroad  company  had  permitted 
the  men  to  come  in  through  this  opening, 
and  go  to  this  train  called  the  Annex,  so 
regularly,  for  such  a  long  period  of  time, 
at  all  hours  of  the  day  and  night,  that  it 
had  become  an  established  way  for  the  men 
to  use,  as  much  so  as  if  there  had  been  a 
regular  beaten  path  there,  or  something  to 
indicate  that  that  was  the  crossing.  The 
theory  of  the  plaintiff's  case  is  that  the 
railroad  company  had  so  treated  it,  know- 
ing that  the  men  were  using  it,  making  no 
objection  to  it  whatever,  putting  up  no 
warnings,   and   never   intimating   to   them 
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that  it  was  not  to  be  so  used;  that  it  had 
thereby  become,  by  the  conduct  and  treat- 
ment of  the  defendant,  a  regular  way  of 
approacli  which  the  men,  as  reasonable  men, 
in  the  service  of  the  company,  had  a  right 
to  understand  they  were  to  use,  because 
it  was  so  much  quicker  than  the  safer  way 
aroimd. 

"So  .  .  .  it  ia  urged  that  they  ought 
to  have  had  some  watchman  there,  if  they 
were  to  establish  it  as  a  way,  or  some  guard 
of  some  sort,  or  some  signal;  so  that  when 
the  men  were  crossing  to  come  to  the  An- 
nex, they  would  be  warned  that  the  train 
was  about  to  pass  over  the  tracks." 

Section  1  of  the  act  visits  upon  the  car- 
rier or  master  responsibility  for  damage 
resulting  "from  the  negligence  of  any  of 
its  officers,  agents,  or  employees,  or  by 
reason  of  any  defect  or  insufficiency  due  to 
its  negligence  in  its  cars,  engines,  appli- 
ances, machinery,  track,  roadbed,  ways,  or 
works."  What  is  the  significance  and  mean- 
ing of  the  word  "insufficiency"  as  above 
used?  The  word  as  defined  in  the  Century 
Dictionary  means  "lack  of  sufficiency;  de- 
ficiency in  amount,  force,  or  fitness;  inade- 
quateness;  incompetency;  as  insufficiency 
of  supplies;  insufficiency  of  motive."  The 
adjective  "insufficient,"  as  defined  by  the 
same  authority,  means  "not  sufficient; 
lacking  in  what  is  necessary  or  required; 
deficient  in  amount,  force,  or  fitness;  in- 
adequate; incompetent."  A  failure  of  a 
common  carrier  to  provide  proper  and  ade- 
quate brakes  on  its  engines  and  cars  would 
be  an  insufficiency  of  equipment,  within  the 
meaning  of  the  act.  Can  it  be  said  that 
this  way,  which,  as  we  have  seen,  had  be- 
come established  for  the  use  of  the  serv- 
ants of  the  defendant  in  going  to  and  from 
their  work,  was  an  adequate  and  fit  way? 
Is  it  not  apparent  that  it  was  lacking  in 
what  was  necessary  or  required,  in  that 
no  protection  whatever  was  provided 
against  accidents  that  such  a  situation  was 
liable  to  result  in  f  Congress  in  this  act 
was  evidently  attempting  to  require  com- 
mon carriers  to  take  proper  precautions  to 
protect  their  servants.  Why,  then,  should 
the  carrier'  be  absolved  from  responsibility 
for  neglecting  to  provide  a  way  for  its  em- 
ployees properly  safeguarded,  and  therefore 
adequate  and  sufficient?  It  seems  to  us 
that  such  a  situation  is  within  the  spirit 
and  purpose  of  the  act,  and  equally  within 
the  letter  thereof.  We  conclude,  therefore, 
that  the  question  of  the  sufficiency  of  this 
way  was  properly  submitted  to  the  jury. 

4.  Did  the  court  err  in  permitting  the 
jury  to  compare  the  negligence  of  the  de- 
cedent with  the  negligence  of  the  defend- 
ant, and  to  render  a  verdict  in  favor  of 
the  plaintiff  if  they  found  the  negligence 
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of  the  decedent  alight,  and  that  of  tlie  de- 
fendant gross?  Section  2  of  the  act  in 
terms  provides  that  this  shall  be  done,  but 
further  provides  for  the  diminution  of  dam- 
ages in  proportion  to  the  amount  of  neg- 
ligence attributable  to  the  employee.  The 
court's  charge  to  the  jury  was  in  strict  com- 
pliance with  these  provisions  of  the  law. 

5.  In  this  assignment  it  ia  sought  to  in- 
terpose as  a  defense  to  the  action  the  doc- 
trine of  assumption  of  risk.  While  the  act 
does  not  in  terms  refer  to  this  doctrine,  it 
does  provide  in  §  3  "that  no  contract  of  em- 
ployment .  .  .  shall  constitute  any  bar 
or  defense  to  any  action  brought  to  re- 
cover damages  for  personal  injuries  to  or 
death  of  such  employee."  The  doctrine  of 
assumption  of  risk  results  from  the  con- 
tractual relations  of  the  parties.  In  the 
absence  of  any  statute  regulating  the  mat- 
ter, the  law  implies  that  the  contract  of 
employment  contemplates  that  the  serv- 
ant assumes  certain  risks.  It  ia  argued 
that  Congress  did  not  intend  to  change  thia 
rule,  and  hence  that  Tucker  assumed  the 
risks  incident  to  the  use  of  said  way  as  a 
means  of  going  to  his  work. 

In  this  connection  it  is  argued  that  Tuck- 
er voluntarily  selected  the  more  danger- 
ous way  when  he  might  have  proceeded 
down  Virginia  avenue  to  South  Capitol 
street,  where  he  could  have  gone  under  the 
tracks,  and  thence  back  to  the  Annex.  Had 
he  chosen  that  way,  it  would  have  required 
him  to  go  1,100  feet  further,  and,  moreover,, 
the  testimony  shows  beyond  dispute  that 
the  way  he  did  choose  was  the  customary 
and  usual  way  for  employees  living  in  his 
locality.  Moreover,  the  act  ordains  that 
"all  questions  of  negligence  and  contribu- 
tory negligence  shall  be  for  the  jury." 

In  1897  an  employers'  liability  act  was 
passed  in  North  Carolina.  Section  2  of 
that  act  provides  "that  any  contract  or 
agreement  expressed  or  implied,  made  by 
an  employee  of  said  company  to  waive  the 
benefit  of  the  aforesaid  section,  shall  be 
null  and  void."  Thereafter  suit  was 
brought  by  a  railroad  employee  who  was 
injured  by  reason  of  a  patent  defect  in  an 
engine,  and  the  defense  was  that,  inasmuch 
as  he  had  continued  to  use  this  engine  for 
some  time  after  this  defect  was  known  to 
him,  he  assumed  the  risk  of  accident  result- 
ing from  said  defect.  The  court,  however, 
ruled  otherwise.  The  court  said  (Coley  v. 
North  Carolina  R.  Co.  128  N.  C.  534-538, 
57  L.R.A.  817,  39  S.  E.  43)  :  "It  is  agreed 
that  assumption  of  risk  ia  contractual,  eith- 
er by  express  terms  or  by  implication;  and 
disputes  usually  were  as  to  whether  the 
plaintiff  contracted  by  implication  or  as- 
sumption for  dangers  not  existing  at  the 
date  of  employment.     And   it  would  seem 
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by  this  act  that  tlie  legislature  intended 
to  put  an  end  to  such  contentions,  by  say- 
ing in  the  Ist  section  that  he  shall  have  a 
right  of  action  for  injuries  caused  by  such 
defective  machinery,  and  by  providing  in 
the  2d  section  that  he  cannot  waive  this 
right  by  contract  expressed  or  implied." 
The  court  in  this  opinion  also  called  atten- 
tion to  the  English  case  of  Smith  v.  Baker 
[1891]  A.  0.  325,  60  L.  J.  Q.  B.  N.  S.  683, 
65  L.  T.  N.  S.  467,  40  Week.  Rep.  392,  55 
J.  P.  680,  in  which  was  considered  the  Eng- 
lish employers'  act  of  1880,  which  provides 
that  an  employee  shall  not  maintain  an  ac- 
tion against  his  master  for  injuries  received 
from  defective  machinery,  ways,  etc.,  un- 
less he  gives  notice  of  such  defects  to  the 
master  or  some  superior,  unless  the  master 
already  knows  of  the  defects.  A  majority 
of  the  lords  who  rested  their  opinions  upon 
the  act  agreed  that  it  did  away  with  im- 
plied    assumption  of  risk. 

In  O'Maley  v.  South  Boston  Gaslight  Co. 
158  Mass.  135,  47  L.R.A.  161,  32  N.  E.  1119, 
the  court  held  that  the  statute  of  that  state 
did  not  strike  down  the  doctrine  of  as- 
sumption of  risk,  because  "the  statute  does 
not  attempt  to  take  away  the  right  of  the 
parties  to  make  such  contracts  as  they 
choose,  which  will  establish  their  respec- 
tive rights  and  duties."  See  also  Davis 
Coal  Co.  V.  Polland,  158  Ind.  607,  92  Am. 
St.  Rep.  319,  62  N.  E.  402;  Narramore  v. 
Cleveland,  C.  C.  i  St.  L.  R.  Co.  48  L.RA. 
68,  37  C.  C.  A.  499,  96  Fed.  298;  Kelley  v. 
Great  Northern  R.  Co.  152  Fed.  211. 

In  interpreting  this  act  we  should  bear 
in  mind  "the  purpose  of  Congress  to  regu- 
late the  liability  of  employer  to  employee, 
and  its  evident  intention  to  change  certain 
rules  of  the  common  law  which  theretofore 
prevailed,  as  to  the  responsibility  for  neg- 
ligence in  the  conduct  of  the  business  of 
transportation."  Kl  Paso  &  X.  E.  R.  Co. 
V.  Gutierrez,  215  V.  S.  87,  54  L.  ed.  106, 
30  Sup.  Ct.  Rop.  21.  Having  that  pur- 
pose in  mind  courts  ought  not  to  place  such 
a  construction  upon  the  act,  unless  com- 
pelled by  its  terms  so  to  do,  as  will  in  a 
large  measure  defeat  such  purpose.  There 
are  comparatively  few  employees  of  com- 
mon carriers  who  would  sacrifice  their  po- 
sitions because  of  known  defects.  We  think 
this  act  was  intended  to  quicken  the  re- 
sponsibility of  carriers,  and,  by  doing  away 
with  the  doctrine  of  assumption  of  risk  in 
cases  based  upon  their  negligence,  compel 
them  to  take  proper  precautions  for  the 
safety  of  their  servants.  In  other  words, 
the  act  was  meant  to  discourage  negligence. 
It  is  an  easy  thing  to  say  that  no  one  is 
compelled  to  remain  in  the  service  of  the 
carrier,  but  experience  demonstrates  that 
this  is  only  half  a  truth.  It  is  the  policy 
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of  the  law  to  protect,  so  far  as  possible, 
those  pursuing,  and  oftentimes  necessarily 
pursuing,  so  hazardous  an  employment.  It 
is  enough  that  they  must  assume  the  in- 
trinsic risks  of  their  calling  without  com- 
pelling them  to  assume  the  negligence  of 
their  employers. 

Our  attention  is  directed  to  the  difference 
in  the  phraseology  of  the  employers'  lia- 
bility act  of  April  22d,  1908  (35  Stat,  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8657), 
as  bearing  upon  the  question  under  con- 
sideration. That  act  excuses  employees 
from  the  rule  of  contributory  negligence  in 
any  case  where  a  failure  by  the  carrier  to 
comply  with  any  statute  enacted  for  the 
safety  of  employees  contributed  to  the  in- 
jury complained  of.  The  act  then  provides 
that  the  doctrine  of  assumption  of  risk 
shall  not  be  applicable  to  such  a  situation. 
We  see  no  reason  why  that  act  should  be 
interpreted  as  a  legislative  declaration  that 
the  prior  act  of  1906  did  not  do  away  with 
the  doctrine  of  assumption  of  risk,  in  so 
far  at  least  as  the  injury  forming  the  basis 
of  the  action  resulted  from  the  negligence 
of  the  carrier.  There  was  special  reason  in 
the  lat«r  act  for  inserting  a  provision  in 
respect  of  the  doctrine.  Moreover,  it  well 
might  be  held  that,  since  the  1st  section  of 
the  earlier  act  in  terms  charges  the  mas- 
ter with  responsibility  for  any  defect  or 
insuflSciency  due  to  its  negligence  in  its 
cars,  engines,  appliances,  etc.,  such  a  stat- 
ute was  "enacted  for  the  safety  of  employ- 
ees," and  hence  that  the  failure  of  the  car- 
rier to  keep  its  cars,  engines,  appliances, 
etc.,  sufBciently  free  from  defects  would  pre- 
vent such  carrier  not  only  from  interposing 
the  defense  of  assumption  of  risk,  but  also 
from  interposing  the  defense  of  contribu- 
tory negligence.  In  other  words,  would  the 
carrier,  after  admitting  its  negligence  in 
failing  to  install  and  maintain  proper  and 
sufficient  cars,  engines,  appliances,  etc.,  and 
the  injury  resulting  therefrom,  be  permit- 
ted to  escape  responsibility  by  resorting  to 
the  defense  of  assumption  of  risk?  Clearly 
had  §  1  in  terms  provided  that  carriers 
should  install  and  maintain  proper  and 
sufficient  cars,  etc.,  and  that  the  failure  to 
do  so  would  render  it  liable  for  accidents 
resulting  from  such  failure,  and  deprive  it 
of  the  defense  of  contributory  negligence, 
the  carrier  would  not  be  permitted  to  de- 
feat tie  law  by  resorting  to  the  doctrine  of 
assumption  of  risk.  Kilpatrick  v.  Grand 
Trunk  R.  Co.  74  Vt.  288,  93  Am.  St.  Rep. 
887,  .52  Atl.  531.  We  are  not  called  upon, 
however,  to  interpret  the  act  of  1908,  and 
have  alluded  to  it  for  the  sole  purpose  of 
ascertaining,  if  possible,  whether  it  sheds 
any  light  upon  the  meaning  of  the  prior  act. 
We  are  not  prepared  to  say  that  there  is 
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anything  in  the  later  act  which  compele 
a  different  view  than  we  have  talcen  of  the 
earlier  one.  Having  in  mind,  therefore,  the 
scope  and  purpose  of  the  act  of  1906,  we 
rule  that  the  trial  court  was  right  in  re- 
fusing the  defendant's  instruction  upon  the 
subject  of  the  assumption  of  risk. 

6.  The  defendant  requested  the  court  to 
charge  the  jury  as  follows:  "The  burden 
of  proof  is  upon  the  plaintiff  to  establish, 
by  a  fair  preponderance  of  the  evidence, 
that  the  accident  occurred  in  the  manner 
alleged  and  described  in  her  declaration, 
and  if  the  jury  shall  be  unable  to  determine 
definitely  from  the  evidence  that  the  dece- 
dent, Sidney  R.  Tucker,  was  struck  by  the 
engine  of  a  train  on  the  southbound  track 
coming  from  the  tunnel,  as  alleged  in  the 
plaintiff's  declaration,  their  verdict  must 
be  for  the  defendant."  The  court  on  this 
point  instructed  the  jury  that  "the  ques- 
tion has  been  made  here  as  to  whether  the 
declaration  has  been  proved  in  respect  to 
the  allegation  therein  that  the  decedent 
was  struck  by  the  locomotive  of  the  defend- 
ant company.  It  is  necessary  that  you 
should  find  that  by  a  fair  balance  of  the 
testimon}'.  If  you  cannot  find  it,  the  plain- 
tiff has  failed  to  make  out  her  case.  It  is 
a  pure  question  of  fact  for  you  to  decide. 
I  have  nothing  to  do  with  it."  This  was  a 
substantial  compliance  with  the  defendant's 
request.  There  was  ample  evidence  for  the 
jury  on  this  point,  which,  however,  we  do 
not  deem  it  necessary  to  review. 

7.  As  to  the  instruction  of  the  court  in 
respect  to  the  assessment  of  damages.  It 
is  not  disputed  that  the  evidence  as  to  the 
age,  health,  earning  capacity,  etc.,  of  the 
decedent,  was  amply  sufficient.  It  was  in 
evidence  that  the  widow  was  wholly  de- 
pendent upon  him  for  support.  It  was  also 
in  evidence  that  the  child  was  born  shortly 
after  the  death  of  decedent.  The  widow 
appeared  as  a  witness  before  the  jury,  but 
there  was  no  direct  evidence  as  to  her  age 
or  health,  or  evidence  as  to  the  health  of 


the  child.  Neither  wa«  there  any  evidence 
as  to  their  probable  duration  of  life.  It 
is  insisted  that  the  assessment  of  damages 
was  therefore  mere  guesswork.  We  do  not 
think  so.  The  jury  was  fully  advised  as 
to  the  decedent,  who,  when  he  was  killed, 
was  only  twenty-four  years  of  age.  The 
jury  saw  the  widow,  and,  as  intelligent 
men,  could  judge  as  to  her  age  and  health. 
While  annuity  or  life  tables  are  admissible 
in  evidence,  they  are  not  controlling.  Vicks- 
burg  4  M.  R.  Co.  v.  Putnam,  118  U.  S.  545, 
30  L.  ed.  257,  7  Sup.  a.  Rep.  1,  10  Am. 
Neg.  Cas.  574;  Boswell  v.  Barnhart,  96  Ga. 
521,  23  S.  E.  414;  Sutherland,  Damages,  § 
1265.  It  is  not  claimed  that  the  damages 
assessed  were  excessive,  and  indeed  it  could 
not  well  be,  when  it  is  considered  that  the 
plaintiff  must  have  been  a  comparatively 
young  woman,  and  that  the  child  was  a 
babe  in  arms.  In  Orogan  v.  Broadway 
Foundry  Co.  87  Mo.  321,  it  was  held 
that  the  jury  may  find  the  amount  of 
damages  from  proof  of  the  age  of  the  de- 
ceased, and  the  circumstances  and  condi- 
tion in  life  of  the  plaintiff.  In  Southern 
P.  Co.  v.  Lafferty,  6  C.  C.  A.  474,  15  U.  S. 
App.  193,  57  Fed.  537,  the  testimony  showed 
the  age  of  the  decedent  at  the  time  of  his 
death,  the  condition  of  his  health,  the 
amount  of  his  earnings,  and  the  extent  of 
his  contributions  to  his  mother,  in  whose 
behalf  the  suit  was  brought.  The  court 
held  this  testimony  sufficient  on  the  ques- 
tion of  damages.  See  also  Illinois  C.  R. 
Co.  V.  Barron,  5  Wall.  90,  18  L.  ed.  591. 

Finding  no  error  in  the  record,  we  affirm 
the  judgment,  with  costs. 

On  application  of  the  appellant,  a  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  was  allowed,  April  15,  1910. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  May  29,  1911,  220  U.  S.  608, 
55  L.  ed.  607,  34  Sup.  Ct.  Rep.  725. 


Aote,  —  Constitutionality,  application, 
and  effect  of  the  Federal  employers' 
liability  act. 

I.  Introduction  and  scope  of  note,  48. 
II.  V^alidity  and  construction  generally. 

1.  Constitutionality,    48. 

2.  Retrospective  operation,    48. 

3.  Liberal    or    strict   construction, 

48. 
ni.  Operation  and  effect  generally. 

1.  General  purpose  and  effect,  48. 

2.  Effect  on  state  laws,  49. 

IV.  Contracts    exempting    carriers    from 
liability — benefit  associations,  53. 
L.R.A.1916C. 


V.  Negligence,  existence  of,  as  basis  of 

liability,  54. 
VI.  Defects    or    insufficiencies    in    ways, 
cars,  engines,  appliances,  etc.,  55. 
VII.  Carriers  and  employments  within  the 
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act,  58. 
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not  actively  at  work,  58. 

4.  Where  employee  is    acting   out- 

side  the   scope  of  his  employ- 
ment, 60.  ' 
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VII, — continued. 

6.  Character  of  employments  fall- 
ing within  the  act. 

a.  Miscellaneous  employments, 

60. 

b.  Employees     on     interstate 

trains,  60. 
e.  Switching  cars — ^making  up 
trains,  61. 

d.  Repairing  roadbed,   tracks, 

etc.,  62. 

e.  Repairing  roUing  stock,  62. 
t.  New  construction,  63. 

g.  Installation   and   repair   of 
signal  devices,    63. 

0.  Burden  of  proof  as  to  the  ap- 

plicability of  the  Federal  act, 
64. 
Vin,  Defenses  abrogated  or  modified. 

1.  Fellow  servant  doctrine,  65. 

2.  Contributory  negligence,  65. 

3.  Assumption  of  risk,  69. 

IX.  For  whose  benefit  the  statute  inures; 
survival  of  action. 

1.  Employees   of  other  companies, 

72. 

2.  Injured  employee,  72. 

3.  In  case  of  death  of  the  employee. 

a.  Nature  of  the  action,  72.  , 

b.  Beneficiaries;     necessity    of 

existence   of   and   depend- 
ence of,   72. 
e.  Nonresident    alien    depend- 
ents,  74. 

d.  Survival   of  the    cause    of 

action,  74. 

e.  Next  of  kin,  who  ar^  74. 
X.  Jurisdiction,  75. 

XI.  Parties. 

1.  Plaintiff,  76. 

2.  Defendant,   77. 
XII.  Pleading. 

1.  Complaint,  78. 

2.  Answer,    79. 

XIII.  Practice. 

1.  In  general,  70. 

2.  Shifting    from    law    to    law — 

amendment  of  pleadings,  80. 

3.  Practice  where  action  is  brought 

by  widow   in   her  own   name, 
83. 

4.  Waiver  of  right  under  the  act; 

when  claim  may  be  raised,  84. 

XIV.  Damages. 

1.  In  general,   85. 

2.  Amount  of  damages,   87. 

/.  Mntroduction  and  scope  of  note. 

The  earlier  cases  passing  upon  the  Federal 
employers'  liability  act  are  collected  and 
discussed  in  a  note  to  Lamphere  v.  Oregon 
R.  &  Nav.  Co.  47  L.R.A.(N.S.)  38.  The 
present  note  is  a  continuation  of  the  earlier 
note,  and  the  later  cases  contained  herein 
L.R.A.1015C. 


will  be  arranged  in  accordance  with  the 
classiucation  of  that  note.  The  earlier  cases 
will  not  be  cited  unless  it  is  necessary  so 
to  do  in  order  to  show  the  present  state  of 
the  law.  The  full  text  of  the  present  stat- 
ute as  first  passed  will  be  found  in  one  of 
the  cases  to  which  the  earlier  note  is  ap- 
pended (see  47  L.R.A.(N.S.)  32),  and  the 
amendments  of  1910  will  be  found  in  the 
first  subdivision  of  that  note. 

//.  Validity  and  construction  generally. 

1.  ConstitutionaUty. 

Supplementing  note  in  47  L.R.A.(>i.S.) 
39. 

As  is  shown  in  the  earlier  note,  the  stat- 
ute has  been  upheld  by  the  United  States 
Supreme  Court,  i  and  is  now  the  law  of  the 
land  so  far  as  cases  falling  within  the  scope 
of  its  application  are  concerned.  Of  course, 
no  state  or  lower  Federal  court  has 
questioned  its  validity  since  the  decision  of 
the  Federal  Supreme  Court. 

S.  Retrospective  operation. 

Supplementing  note  in  47  l..R..\.(N.S.) 
46. 

The  act  has  been  held  not  to  apply  to  ac- 
cidents happening  before  it  took  effect,  but 
the  provision  relative  to  contracts  whereby 
the  carrier  seeks  to  exempt  itself  from  the 
application  of  the  act  applies  to  existing 
contracts  as  well  as  to  contracts  entered 
into  after  the  passage  of  the  act;  and  the 
provision  denying  the  right  of  removal  to 
the  Federal  court  applies  to  causes  of  action 
which  had  arisen  previously  to  the  taking 
effect  of  the  act.  * 

3.  tilberal  or  strict  construction. 

Supplementing  note  in  47  L.R.A.(N.S.)  45. 

The  tendency  of  the  courts  is  to  construe 
the  statute  liberally  as  being  remedial  in 
character,  although  it  is  in  derogation  of 
the  common  law.* 

III.  Operation  and  effect  generally. 
1.  General  purpose  and  effect. 

Supplementing  note  in  47  Li.R.A.(N.S.) 
46. 


I  Second  Employers'  Inability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
875. 

«See  note  in  47  L.R.A.(N.S.)  45,  subdiv. 
II.  2. 

3  Armbrustcr  v.  Chicago,  R.  I.  &  P.  R. 
Co.  —  Iowa,  — .  147  N.  W.  337;  Thornbro 
V.  Kansas  City,  M.  4  O.  R.  Co.  91  Kan.  684, 
139  Pac.  410;  Campbell  v.  Canadian  North- 
em  R.  Co.  124  Minn.  245,  144  N.  W.  772. 
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The  effect  of  the  act  in  cases  to  which  it 
is  applicable  is  to  abolish  the  defense  em- 
bodied in  the  so-called  fellow  servant  doc- 
trine; to  abolish  the  defense  of  contributory 
n^ligence  in  all  cases  where  the  injury 
was  contributed  to  by  the  violation  by  the 
carrier  of  any  statute  enacted  for  the  safety 
of  ita  employees,  and  in  all  other  cases  to 
establish  the  doctrine  of  comparative  negli- 
gence, so  that  the  contributory  negligence 
of  the  employee  will  not  bar  a  recovery,  but 
merely  diminish  the  damages;  to  abrogate 
the  defense  of  assumption  of  risk  in  all 
cases  where  the  injury  was  contributed  to 
by  the  violation  by  the  carrier  of  any  stat- 
ute enacted  for  the  safety  of  employees; 
and  to  prevent  the  common  carrier  from 
exempting   itself  from   liability  under   the 


act  by   any   contract,   rule,   regulation,   or 
other  device.* 

As  the  statute  under  consideration  is  a 
Federal  statute,  the  decisions  of  the  Federal 
courts,  and  especially  those  of  the  oupreme 
Court,  are  binding  upon  the  state  courts.  B 

2,  Effect  on  state  laws. 

Supplementing  note  in  47  L.R.A.(N.S.) 
47. 

As  it  has  been  determined  by  the  Federal 
Supreme  Court  that  Congress  has  power  to 
prescribe  the  rules  of  liability  as  between 
interstate  carriers  and  their  employees, 
while  the  latter  are  engaged  in  interstate 
commerce,  the  act  supersedes  all  state  laws 
on  the  subject,  <  and  any  state  statute  in 
conflict  therewith  must  give  way.  7  And 
the  provisions  of  the  act  are  exclusive,  *  and 


4  See  note  in  47  L.R.A.(N.S.)  46,  subdiv. 
III.  1. 

>  Southern  R.  Co.  v.  Howerton,  —  Ind. 
— ,  105  N.  E.  1025,  rehearing  denied  in 
106  N.  E.  369 ;  Armbruster  v.  Chicago,  R.  I. 
&  P.  R.  Co.  —  Iowa,  •— ,  147  N.  W.  337; 
Peery  v.  Illinois  C.  R.  Co.  123  Minn.  264, 
143  N.  W.  724;  Hardwick  v.  Wabash  R.  Co. 
181  Mo.  App,  156,  168  S.  W.  328;  Dooley  v. 
Seaboard  Air  Line  R.  Co.  163  N.  C.  454,  79 
S.  E.  970;  Lauer  v.  Northern  P.  R.  Co.  — 
Wash.  — ,  145  Pac.  606. 

The  final  word  upon  the  interpretation 
of  the  statute  will  rest  with  the  Supreme 
Court  of  the  United  States.  M'CouUough  v. 
Chicago,  R.  I.  &  P.  R.  Co.  160  Iowa,  524,  47 
L.R^.(N.S.)  23,  142  N.  W.  67. 

«  Louisville  &  N.  R.  Co.  v.  Kemp,  140  Ga. 
657,  79  S.  E.  658;  Wagner  v.  Chicago  &  A. 
R.  Co.  265  111.  245,  106  N.  E.  809;  Van- 
dalia  R.  Co.  v.  Stringer  —  Ind.  — ,  106  N. 
E.  865;  Louisville  &  N.  R.  Co.  v.  Strange, 
156  Ky.  439,  161  S.  W.  239;  Penny  v.  New 
Orleans  G.  N.  R.  Co.  —  La.  — ,  66  So.  313; 
La  Casse  v.  New  Orleans  T.  &.  M.  R.  Co. 
—  La.  — ,  64  So.  1012;  Fish  v.  Chicago,  R. 
I.  &  P.  R.  Co.  —  Mo.  — ,  172  S.  W.  340; 
Eastern  R.  Co.  v.  Ellis,  —  Tex.  Civ.  App. 
— ,  153  S.  W.  701;  Vaughan  v.  St.  Louis  & 
S.  F.  R.  Co.  177  Mo.  App.  155,  164  S.  W. 
144;  Miller  v.  Kansas  City  Western  R.  Co. 
180  Mo.  App.  371,  168  S.  W.  336;  Erie  R. 
Co.  v.  Welch,  89  Ohio  St.  81,  105  N.  E.  189; 
Missouri,  K.  &  T.  R.  Co.  v.  Lenahan,  39 
Okla.  283,  135  Pac.  383;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  McBee,  —  Okla.  — ,  145  Pac. 
331;  White  v.  Central  Vermont  R,  Co.  87 
Vt.  330,  89  Atl.  618. 

"Now  that  Congress  has  acted,  the  laws 
of  the  states,  in  so  far  as  they  cover  the 
same  Held,  are  superseded,  for  necessarily 
that  which  is  not  supreme  must  yield  to 
that  which  is."  Second  Employers'  Liabil- 
ity Cases  (Mondou  v.  New  York,  N.  H.  & 
H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875. 

Since  Congress,  by  the  act  of  April  22, 
1908,  took  possession  of  the  field  of  the  em- 

?loyers'   liability  in  interstate  transporta- 
^R.A.1915C. 


tion  by  rail,  all  state  laws  upon  the  subject 
are  superseded.    Seaboabd  Ajb  Line  R.  Co. 

V.   HOBTON. 

Where  the  facts  are  such  as  to  make  the 
Federal  act  applicable,  there  is  no  other 
law  authorizing  the  court  to  render  judg- 
ment in  favor  of  the  plaintiff.  Vaughan  v. 
St.  Louis  &  S.  F.  R.  Co.  177  Mo.  App.  155, 
164  S.  W.  144. 

Where  liability  exists  under  the  Federal 
act,  the  state  law  disappears.  Peery  v. 
Illinois  C.  R.  Co.  123  Minn.  264,  143  N.  W. 
724. 

Where  the  injury  occurred  while  the  em- 
ployee was  himself  engaged  in  interstate 
commerce,  he  cannot  recover  in  a  common- 
law  action.  Lauer  V.  Northern  P.  R.  Co. 
—  Wash.  — ,  145  Pac.  606. 

'Cole  V.  Atchison,  T.  &  S.  F.  R.  Co.  92 
Kan.  132,  139  Pac.  1177. 

»  Ex  parte  Atlantic  Coast  Line  R.  Co.  — 
Ala.  — ,  67  So.  256;  Devine  v.  Chicago,  R.  I. 
&  P.  R.  Co.  —  lU.  — ,  107  N.  E.  595 :  Mc- 
intosh V.  St.  Louis  &  S.  F.  R.  Co.  182  Mo. 
App.  288,  168  S.  W.  821;  Gee  v.  Lehigh 
Valley  R.  Co.  163  App.  Div.  274,  148  N.  Y. 
Supp.  882;  Oberlin  v.  Oregon-Washington 
R.  &  Nav.  Co.  —  Or.  — ,  142  Pac.  554;  Ho- 
garty  y.  Philadelphia  &  R.  R.  Co.  245  Pa. 
443,  91  Atl.  854;  Carolina,  C.  &  O.  R.  Co. 
V.  Shewalter,  — .  Tenn.  — ,  161  8.  W.  1136; 
Southern  R.  Co.  v.  Jacobs,  —  Va.  — ,  81 
S.  E.  99;  Niles  v.  Central  Vermont  R.  Co. 
87  Vt.  356,  89  Atl.  629. 

In  Southern  R.  Co.  v.  Howerton,  —  Ind. 
— ,  105  N.  E.  1025,  rehearing  denied  in 
106  N.  E.  369,  the  court  said:  "That  the 
act  is  necessarily  exclusive  in  the  field  to 
which  it  is  addressed  irresistibly  appears 
when  it  is  considered  that  no  cause  of 
action  or  remedy  can  arise  under  the  com- 
mon law  which  is  not  preserved  and  em- 
braced within  the  Federal  act,  which  em- 
braces every  common-law  right  and  remedy 
which  can,  under  any  circumstances,  arise, 
so  far  as  employers  engaged  in  interstate 
commerce  are  concerned." 

A  case  which,  by  allegations  and  proof,  is 
brought  within  the  Federal  employers'  lia- 
bility act  of  April  22,  1903,  is  controlled 
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not  merely  cumulative.  9  Where  both  em- 
ployer and  employee  are  engaged  in  inter- 
state commerce,  the  railroad  company  is 
liable,  if  at  all,  under  the  Federal  statute.W 
So,  if  either  side  to  an  action  falling  within 
its  purview  claims  the  benefit  of  the  act,  it 
is  fatal  error  not  to  apply  it,  H  and  where 
the  conditions  of  the  statute  are  met,  an  op- 
portunity to  elect  between  the  Federal  and 
state  remedies  is  never  afforded.i*  The 
pending  of  an  action  under  the  state  stat- 
ute is  no  defense  to  sn  action  under  the  Fed- 
eral statute.  U 

But  the  Federal  act  does  not  undertake 


to  affect  the  force  of  the  state  statutes  in 
their  appropriate  sphere,  i*  and  is  not  ap- 
plicable where  the  injured  workman  was  not 
engaged  in  interstate  commerce,  u  Xhe 
Federal  act  does  not  have  the  effect  of 
rendering  state  statutes  referring  to  car- 
riers generally  invalid;  it  merely  limits 
their  application  to  carriers  or  employees 
engaged  in  intrastate  business,  m  The  Illi- 
nois appellate  court  has  held  that  the  Fed- 
eral act  and  the  workmen's  compensation 
act  of  that  state  are  not  in  conflict  as  they 
operate  in  separate  fields,  n 

Employees  subject  to  the  Federal  act  are 


by  that  act,  although  its  provisions  may  not 
have  been  referred  to  in  express  terms  in 
the  pleadings,  or  pressed  at  the  trial. 
Grand  Trunk  Western  R.  Co.  v.  Lindsay, 
233  U.  S.  42,  58  L.  ed.  838,  34  Sup.  Ct. 
Rep.  581,  Ann.  Cas.  1914C,  168. 

Where  a  minor  employee  of  an  interstate 
railroad  was  injured  at  a  time  when  he  him- 
self was  engaged  in  interstate  commerce, 
the  Federal  act  applies  to  the  exclusion  of  a 
state  statute  giving  a  right  of  action  to  the 
parent  to  recover  damages  for  his  mental 
pain  and  suffering  and  for  the  loss  of  serv- 
ices caused  by  the  wrongful  death  of  a 
minor  child.  Flanders  v.  Georgia  S.  &  F. 
R.  Co.  —  Fla.  — ,  67  So.  68. 

»  Wabash  R.  Co.  t.  Hayes,  234  U.  S.  86, 
58  L.  ed.  1226,  34  Sup.  Ct.  Rep.  729. 

WArmbruster  v.  Chicago,  R.  I.  4  P.  R. 
Co.  —  Iowa,  — ,  147  N.  W.  337. 

An  employee  injured  while  engaged  in  in- 
terstate commerce  has  no  remedy  other  than 
that  afforded  by  the  Federal  statute.  Mo- 
liter  V.  Wabash  R.  Co.  180  Mo.  App.  84, 
168  S.  W.  250. 

In  a  case  to  which  the  Federal  employers' 
liability  act  is  applicable,  it  is  error  to  re- 
fuse to  charge  that  there  can  be  no  recovery 
under  the  state  Constitution.  Atlantic 
Coast  Line  R.  Co.  v.  Jones,  —  Ala.  App.  — , 
67  So.  632. 

There  can  be  no  recovery  as  upon  the  au- 
thority of  a  local  statute  in  a  case  governed 
exclusively  by  the  Federal  Act.  Ex  parte 
Atlantic  Coast  Line  R.  Co.  —  Ala.  — ,  67 
So.  256. 

11  (iraber  v.  Duluth,  S.  S.  &  A.  R.  Co.  — 
Wis,  — ,  150  N.  W.  489. 

1*  Vickery  v.  New  London  Northern  R. 
Co.  87  Conn:  634,  89  Atl.  277. 

l»  In  Cory  v.  Lake  Shore  &  M.  S.  R.  Co. 
208  Fed.  847,  where  the  complaint  stated 
a  cause  of  action  under  the  Federal  statute, 
the  court,  on  motion  of  the  plaintiff,  struck  | 
from  the  answer  an  allegation  that  there  t 
was  an  action  pending  in  the  same  court 
based  solely  on  the  state  statute. 

14  If  the  employee  of  a  railroad  engaged 
in  both  interstate  and  intrastate  commerce 
is  injured  or  killed  while  in  the  former  serv- 
ice, the  carrier's  liability  is  controlled,  and 
must  be  determined,  solely  by  the  Federal 
law;  if  in  the  latter  service,  such  liability 
rests  wholly  upon  the  state  law  unaffected 
by  any  of  the  provisions  of  the  Federal  act. 
1>.R.A.1915C. 


Corbett  v.  Boston  &  U.  R.  Co.  219  Mass. 
351,  L.R.A.— ,  107  N.  E.  60. 

l»  Where  an  employee  of  an  interstate 
railroad  is  injured,  but  at  a  time  when  such 
employee  was  not  engaged  in  interstate 
traffic,  a  recovery  may  be  had,  if  at  all, 
either  under  the  common  law  or  under  some 
state  statute.    Vandalia  R.  Co.  v.  Stringer, 

—  Ind.  — ,  106  N.  E.  865. 

Where  the  declaration  did  not  aver  that 
the  defendant  was  doing  interstate  business, 
nor  allege  facts  to  show  that  the  Federal  act 
controlled,  the  case  is  to  be  decided  by  the 
state  law.  Heramick  v.  Baltimore  &  O.  S. 
W.  R.  Co.  184  III.  App.  275. 

1<A  state  act  which  by  its  terms  applies 
generally  to  carriers  is  not  unconstitutional 
because  not  limited  to  intrastate  commerce, 
but  will  be  construed  to  so  apply,  and  con- 
sequently is  not  superseded  as  so  applied 
bv  the  Federal  act.  Fernette  v.  Pere  Mar- 
quette R.  Co.  176  Mich.  672,  141  N.  W.  1084, 
144  N.  W.  834. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Turner, 

—  Tex.  Civ.  App.  — ,  138  S.  W.  1126,  de- 
cided before  the  Federal  statute  had  been 
declared  constitutional  by  the  United  States 
Supreme  Court,  it  was  held  that  the  Texas 
statute,  modeled  closely  after  the  Federal 
statute,  was  not  invalid  as  applying  to  in- 
terstate commerce.  The  court  said  that  if 
the  Federal  statute  was  invalid,  the  state 
law  would  apply  to  all  commerce  whether 
interstate  or  local,  but  if  the  Federal  act 
was  constitutional  the  state  law  would  be 
construed  to  apply  to  local  commerce  only. 
To  the  same  effect  were  the  decisions  in 
Texas  &  N.  0.  R.  Co.  v.  Yerkes,  —  Tex.  Civ. 
App.  — ,  156  S.  W.  579;  Houston  &  T.  C. 
R.  Co.  V.  Bright,  —  Tex.  Civ.  App.  — ,  150 
S.  W.  304. 

"Staley  v.  Illinois  C.  R.  Co.  186  111. 
App.  593.  The  court  said :  "The  Federal  act 
was  one  designed  to  operate  upon  and  in  a 
manner  regulate  commerce  among  the 
several  states,  and  it  was  sustained  by  the 
Supreme  Court  of  the  United  States  because 
it  tended  to  promote  commerce  hnd  related 
to  the  instruments  by  which  interstate  com- 
merce was  carried  on.  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N. 
H.  k  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169, 
1  N.  C.  C.  A.  875.  This  statute  does  not 
in  any  manner  seek  to  affect  commerce,  nor 
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not  within  the  protection  of  the  Massa- 
chusetts workmen's  •  compensation  act.  i''* 
Although  the  Federal  act  is  supreme  in 
its  field,  and  where  the  facts  bring  the  case 
within  its  scope,  no  recovery  can  be  had 
under  any  other  law,  yet  it  has  been  held 
that  the  state  law  governs  in  all  matters 
not  expressly  provided  for  in  the  statute. 
Thus,  a  general  allegation  of  negligence,  if 
suflicient  in  a  state  before  the  passage  of  the 
act,  is  sufficient  in  an  action  brought  under 
the  act.it  So,  the  state  rules  of  evidence 
govern  an  action  brought  under    the    stat- 


ute,i»  and  the  sufficiency  of  the  evidence  in 
an  action  so  brought  will  be  determined  by 
the  same  teats  as  though  the  action  were 
brought  under  the  state  law.  W  As  the  act 
does  not  attempt  to  define  negligence,  the 
question  what  constitutes  negligence  will 
be  determined  by  the  state  law.  Si 

A  state  statute  providing  for  a  verdict  by 
less  than  the  whole  number  of  jurymen  is 
applicable  to  an  action  brought  under  the 
act.  *•  So,  generally,  in  administering  the 
Federal  statute,  the  state  court  will  apply 
the  same  rule  of  procedure  as  that  which 


does  it  affect  the  employee  while  he  is  en- 
gaged in  the  act  of  commerce,  but  it  is 
designed  to  provide  for  him  while  he  is 
incapacitated  by  reason  of  injuries  received 
in  the  course  of  his  employment,  or,  in  case 
of  his  death  under  such  circumstances,  to 
provide  for  his  immediate  family  or  for 
collateral  heirs  dependent  upon  him,  or, 
if  he  leaves  none  of  these,  to  provide  for 
his  burial  expenses.  There  is  no  good  rea- 
son why  each  act  should  not  operate  in  the 
iield  it  is  designed  to  cover." 

"»  See  Young  v.  Duncan,  218  Mass.  346, 
108  X.  E.  1. 

w  Louisville  &  N.  R.  Co.  v.  Stewart,  156 
Ky.  550,  161  S.  W.  557.  The  court,  how- 
ever, intimated  that  such  a  general  allega- 
tion would  not  have  been  sufficient  had  the 
action  been  brought  in  the  Federal  court. 

1*  In  actions  in  a  state  court  to  enforce 
rights  given  by  a  Federal  statute,  the  rules 
of  evidence  of  the  state  court  must  control, 
unless  otherwise  provided  by  Federal  law. 
Kansas  City  Southern  R.  Co.  v.  Leslie,  — 
Ark.  — ,  167  S.  W.  83. 

Under  the  Federal  statute  the  state  court 
may  follow  the  scintilla  rule  of  evidence  in 
force  in  that  state,  and  need  not  follow  the 
rule  of  the  Federal  court  which  permits  the 
trial  court  to  take  the  case  from  the  jury, 
where  the  evidence  preponderates  in  favor 
of  one  side  or  the  other.  Louisville  4  N. 
R.  Co.  v.  Holloway,  —  Ky.  — ,  173  S.  W. 
343. 

*•  If  the  evidence  in  a  case  heard  and  de- 
termined under  the  Federal  act  would  be 
sufficient  to  take  the  ease  to  the  jury  and 
support  the  verdict  if  the  suit  had  been 
brought  under  the  state  law,  it  would  be 
sufficient  to  take  the  case  to  the  jury  and 
support  the  verdict  if  it  was  brought  under 
the  Federal  act.  Louisville  &  N.  R.  Co.  v. 
Johnson.  —  Ky.  — ,  171  S.  VV.  847. 

It  is  the  well-settled  practice  in  common- 
law  actions  in  this  state,  which  will  be  fol- 
lowed in  actions  brought  under  the  Federal 
act.  that  the  case  should  go  to  the  jury  if 
there  is  evidence  conducing  to  support  the 
averments  of  a  petition  constituting  the 
grounds  of  action  relied  on  for  recovery,  al- 
though the  weight  of  the  evidence,  both 
numerically  and  in  probative  value,  may  be 
with  the  defendant.    Ibid. 

A  similar  ruling  was  made  in  Louisville 
k  X.  R.  Co.  V.  Winkler,  —  Ky.  — ,  173  S. 
W.  151,  citing  the  Johnson  Case. 
L.R.A.1915C. 


SI  As  the  Federal  act  does  not  undertake 
to  define  the  character  or  degree  of  negli- 
gence necessary  to  a  recovery,  the  rules  of 
the  Jaw  prevailing  in  the  state  in  which  the 
action  is  brought  must  be  looked  to  in  de- 
termining whether  the  acts  or  omissions 
complained  of  amount  to  negligence.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Swann,  — 
Ky.  — ,  169  S.  W.  886. 

The  act  of  Congress  does  not  undertake 
to  define  negligence  and  in  no  way  limits 
the  application  of  the  common-law  rule 
upon  the  subject;  therefore,  since  there  is 
no  Federal  common  law,  it  is  the  common 
law  of  the  state  where  the  accident  oc- 
curred which  must  be  looked  to  in  deter- 
mining whether  the  acts  complained  of 
amount  to  negligence.  Helm  v.  Cincinnati, 
N.  O.  t  T.  P.  R.  Co.  166  Ky.  240,  160  S.  W. 
945. 

SS  An  instruction  advising  the  jury  that 
nine  of  their  number  concurring  may  return 
a  verdict  is  not  prejudicial  to  the  defendant 
where  the  state  statute  so  provides.  St. 
Louis  &  S.  F.  R.  Co.  v.  Brown,  —  Okla.  — , 
144  Pac.  1075. 

The  state  five-sixth  jury  law  applies  to 
actions  in  the  state  court  based  on  the  Fed- 
era]  act.  Bombolis  v.  Minneapolis  &.  St.  L. 
R.  Co.  —  Minn.  — ,  150  N.  W.  385. 

In  Winters  v.  Minneapolis  &  St.  L.  R. 
Co.    126   Minn.   260,   148   X.    W.    106,   the 
court,  in  holding  correct  an  instruction  to 
the  effect  that  the  jury  might  return  a  five- 
sixths  verdict  as  provided  for  by  the  state 
law,  said:     "The  defendant  claims  that  this 
[the    instruction    in   question]    was   error; 
that  the  cause  of  action  came  from  an  act  of 
Congress,  and  that  it  was  entitled  to  a  jury 
such  as  is  contemplated  by  the  Federal  Con- 
I  stitution.    The  state  court  had  jurisdiction. 
I  The  law  of  the  forum  as  to  what  constitutes 
I  a  lawful  jury  applies.    The  character  of  the 
cause  of  action  does  not  determine  it.    Tlie 
I  five-sixth  jury  law  is  authorized  by  the  state 
'  Constitution,  and  is  not  prohibited  to  the 
,  state   by  the   Federal   Constitution.     It   is 
I  not  meant  that  a  Federal  court  sitting  in 
■  this  state  would  apply  our  five-sixths  jury 
I  law.     That  question  is  not  here.     The  in- 
str.uction  of  the  court  was  correct." 
i     *•  A  verdict  of  three  fourths  of  the  jury,  in 
accordance  with  the  state  law,  is  sufficient. 
Louisville  &  N.  R.  Co.  v.  Winkler,  —  Ky. 
— ,  173  S.  W.  151, 
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obtains  in  the  administration  of  state 
laws.  ^  And  the  question  who  are  next  of 
kin  of  a  deceased  employee  is  to  be  answered 
by  the  state  law.  ** 

But  where  the  provisions  of  the  statute 
do  cover  any  point  of  substantive  law,  or 
of  practice  or  procedure,  the  state  statute  is 
superseded,  and  the  Federal  statute  alone 
controls.  Thus,  where  a  recovery  is  sought 
for  injuries  caused  by  defects,  it  must  be 
shown  that  those  defects  were  due  to  the 
negligence  of  the  railroad  company,  *»  and 
the  state  statute  providing  that  in  certain 
cases  there  is  a  presumption  of  negligence 
is  not  applicable.  M  jf  there  are  no  depend- 
ent relatives,  there  can  be  no  recovery  under 


the  Federal  statute,  although  the  state  stat- 
ute might  provide  for,  a  recovery  for  the 
benefit  of  the  decedentls  estate.  ^  So,  the 
amount  of  damages  recoverable  under  the 
act  is  in  nowise  limited  by  ajiy  state  statute 
on  the  question.  M  And  the  proceeds  of  a 
judgment  secured  under  the  act  belonged  to 
designated  beneficiaries  regardless  of  the 
state  statutes  of  distribution.  S9  go,  a 
state  statute  as  to  a  waiver  of  the  objec- 
tion of  lack  of  capacity  to  sue  does  not  ap- 
ply to  an  action  under  the  Federal  statute, 
which  expressly  provides  that  in  case  of 
death  the  action  must  be  brought  by  the 
personal  representative  of  the  deceased 
workman.  •• 


Louisville  &  N.  R.  Co.  v.  Johnson,  — 
Ky.  — ,  171  S.  W.  847;  Howell  v.  Atlantic 
Coast  Line  R.  Co.  —  S.  C.  — ,  83  S.  E.  639. 

Where  an  act  of  Congress  commits  to 
the  state  court  the  duty  of  trying  cases 
thereunder,  such  cases  may  be  tried  accord- 
ing to  the  state  rules  of  procedure.  Sweet 
V.  Chicago  &  N.  W.  R.  Co.  157  Wis.  400,  147 
N.  W.  1054. 

In  Louisville  &  N.  R.  Co.  v.  Johnson, 
supra,  the  court  said :  "Except  in  so  far  as 
the  act  itself  modifies  or  changes  rules  of 
practice  and  procedure  or  substantive  law, 
cases  arising  under  the  act  should  be  heard 
and  determined  in  the  state  courts  in  the 
same  manner  as  would  like  cases  arising 
under  the  law  prevailing  in  this  state." 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  — 
Okla.  — ,  144  Pac.  1075,  the  court  said: 
"The  state  is  called  upon  often  to  enforce 
and  administer  the  Federal  laws  in  her 
court;  yet  she  is  only  required  to  do  so 
in  the  manner  provided  by,  and  in  harmony 
with,  the  state  law,  and  cannot  be  com- 
pelled to  follow  the  procedure  provided  by 
the  Federal  government  for  its  own  court." 

In  a  case  arising  under  the  statute,  the 
state  courts  are  not  required  to  administer 
the  common  law  of  the  Federal  court  as  dis- 
tinct from  the  common  -law  of  the  state 
court.  Saunders  v.  Southern  R.  Co.  —  N. 
C.  — ,  83  S.  B.  573. 

Under  the  North  Carolina  statutes  the 
supreme  court  has  the  power  to  allow  the 
plaintiff  to  amend  the  complaint  by  al- 
leging that  there  are  beneficiaries.  Kenney 
v.  Seaboard  Air  Line  R.  Co.  165  N.  C.  99, 
80  S.  E.  1078. 

As  to  pleading  and  procedure,  the  courts 
of  each  state  must  necessarily  pursue  their 
own  statutory  methods.  'M'CouUough  v. 
Chicago,  R.  I.  &  P.  R.  Co.  160  Iowa,  524, 
47  L.R.A.(N.S.)  23,  142  N.  W.  67. 

Whether  or  not  the  defendant  waived  a 
departure  by  the  plaintiff  in  filing  an 
amended  petition  based  on  the  Federal  stat- 
ute, where  the  original  petition  alleged  a 
common-law  action,  is  to  be  determined  by 
the  rules  of  the  state  court.  McAdow  v. 
Kansas  City  Western  R.  Co.  —  Mo.  App. 
— ,  164  S.  W.  188. 

M  Kenney  v.  Seaboard  Air  Line  R.  Co.  — 
N.  C.  — ,  L.R.A.— ,  82  S.  E.  968. 
L.R.A.1915C 


S*  The  limitation  of  the  responsibility  of 
a  railway  carrier  under  the  employers'  lia- 
bility act  of  April  22,  1908,  §  1,  for  injuries 
to  its  employees  resulting  from  defects  or 
insufficiencies  in  plaees  of  work  or  appli- 
ances, to  those  caused  by  such  defects  and 
insufficiencies  as  are  "due  to  its  negligence," 
governs  an  action  brought  under  that  stat- 
ute regardless  of  the  measure  of  responsi- 
bility prescribed  by  the  local  statutes.  Sea- 
board AiB  Line  R.  Co.  v.  Hobton. 

**It  is  error  for  a  court  to  charge  the 
provisions  of  a  state  statute  which  raises 
a  presumption  in  certain  cases  against  a 
railroad  company  upon  proof  of  injury  by 
the  running  of  locomotives  or  cars,  Louis- 
ville &  N.  R.  Co.  v.  Kemp,  140  Ga.  657,  79 
S.  E.  568. 

W  Jones  V.  Charleston  &  W.  C.  R.  Co.  98 
S.  C.  197,  82  S.  E.  415. 

«8  Devine  v.  Chicago,  R.  I.  &  P.  R.  Co.  — 
111.  — ,  107  N.  E.  595;  Thornbro  v.  Kansas 
City,  M.  &  0.  R.  Co.  91  Kan.  684,  139  Pac. 
410;  South  Covington  &  C.  Street  R.  Co.  v. 
Finan,  153  Ky.  340,  155  S.  W.  742. 

Interest  on  a  verdict  in  favor  of  the  ad- 
ministrator from  the  time  of  the  death  of 
the  intestate,  as  provided  for  by  the  New- 
York  statute,  will  not  be  added  in  a  case 
under  the  Federal  act.  Norton  v.  Erie  R. 
Co.  163  App.  Div.  468,  148  N.  Y.  Supp.  771. 

^>  Nothing  in  the  state  statute  for  the  dis- 
tr'lmtion  of  personal  property  can  defeat 
the  right  of  the  childless  widow  of  an  in- 
terstate railway  employee  who  was  fatally 
injured  while  employed  by  the  carrier  in 
interstate  commerce,  to  the  entire  net  pro- 
ceeds of  a  judgment  for  the  resulting  dam- 
ages recovered  by  her  as  administratrix  in 
an  action  against  the  carrier,  whether  her 
action  was  based  upon  the  provisions  of 
§  1  of  the  employers'  liability  act,  or  upon 
the  provision  of  §  9,  added  by  the  act  of 
April  5,  1910,  since  such  provisions  govern 
the  distribution  of  the  damages  to  the  ex- 
clusion of  any  applicable  state  legislation. 
Taylor  v.  Taylor,  232  U.  S.  363,  58  L.  ed. 
638,  34  Sup.  Ct.  Rep.  350. 

*o  The  provisions  of  the  Kansas  statute 
that  lack  of  capacity  to  sue  is  waived  by 
failure  to  demur  or  to  raise  the  objection 
by  answering  do  not  apply  to  an  action 
brought  under  the  Federal   statute  where- 
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It  has  been  held  by  the  Oklahoma  su- 
preme court  that  the  act  of  1906,  although 
suspending  the  territorial  act  bo  far  as  It 
covered  the  same  field,  became  inoperative 
as  a  Federal  act  upon  the  admission  of 
Oklahoma  to  statehood,  and  it  could  not  be 
presumed  that  that  act  was  adopted  as  the 
law  of  the  state  by  the  adoption  of  the 
state  Constitution,  since  at  the  date  of 
statehood  the  act  had  been  declared  void  by 
several  Federal  courts;  the  act  itself  on  its 
face,  BO  far  as  the  states  were  concerned, 
purported  to  deal  exclusively  with  inter- 
state commerce,  and  the  Oklahoma  Consti- 
tution provided  for  recovery  in  case  of 
death,  in  terms  of  general  and  comprehend- 
ing application,  trhich  provisions  were  utter- 
ly inconsistent  and  irreconcilable  with  the 
provisions  of  the  act  of  1906.  U 

In  a  Missouri  case,  it  was  held  that  the 
defense  of  assumption  of  risk  was  still  open 
to  the  defendant,  but  that  it  would  be  ap- 
plied in  accordance  with  the  rules  relative 
thereto  prevailing  in  the  state  in  which  the 
cause  of  action  arose;  consequently,  as  the 
rule  prevailing  in  Missouri  is  that  the  de- 
fense is  never  open  to  the  master  where  he 
has  been  n^ligent,  the  defense  is  not  open 
in  an  action  brought  under  the  act  if  the 
carrier's  negligence  caused  the  injury.  ** 
Whether  the  United  States  Supreme  Court 
will  sustain  this  ruling  is  very  questionable, 
since  in  jurisdictions  in  which  the  Missouri 
doctrine  as  to  assumption  of  risk  prevails, 
the  decisions  of  the  United  States  Supreme 
Court  are  practically  nullified.  See  VIII.  3, 
infra. 


rV,  Contracts  exerjfipting  earriers  from 
liabUity  —  heneflt  oasociatlonB. 


50. 


Supplementing  note  in  47  Ii.R.A.(N.S.) 


Under  §  5,  providing  that  any  contract. 


rule,  regulation,  or  device,  the  purpose  of 
which  is  to  exempt  the  carrier  from  any 
liability  created  by  the  act,  shall  be  void, 
the  acceptance  of  benefits  from  the  relief 
association  of  the  defendant  carrier  does  not 
bar  an  injured  employee  from  maintaining 
an  action  under  the  statute;  **  nor  does  the 
acceptance  by  an  injured  employee  of  bene- 
fit from  the  relief  department  of  the  rail- 
road discharge  a  joint  tort  feasor  of  his  lia- 
bility for  the  injury.  **  But  where  an  em- 
ployee of  a  railroad  company  sued  the  com- 
pany owning  the  tracks  upon  which  the  em- 
ployer ran  its  cars,  it  is  error  to  charge  that 
the  defendant  company  should  not  be  cred- 
ited upon  the  judgment  secured  by  the  plain- 
tiff with  the  amount  which  the  employing 
company  had  paid  the  plaintiff  out  of  its 
relief  department;  such  error,  however,  may 
be  cured  by  remittitur.  *» 

In  an  action  under  the  Federal  employers' 
liability  act,  a  contract  whereby  tiie  em- 
ployee agrees  to  assume  all  hazard  and  risk 
of  personal  injury  and  damage,  however 
caused,  is  properly  excluded.  **  But  it  has 
been  held  that  where  an  employee  of  the  de- 
fendant railroad  who  was  injured  by  the 
joint  negligence  of  the  railroad  and  an  elec- 
tric company  accepted  a  sum  of  money  from 
the  electric  company  in  satisfaction  of  a 
claim  for  damages,  and  executed  a  release 
and  discharge  under  seal  of  such  electric 
company  from  all  damages  by  reason  of  the 
injuries  inflicted,  which  release  recited  that 
such  sum  of  money  was  received  "in  full 
compromise,  payment,  discharge,  accord 
and  satisfaction"  for  or  on  account  of  such 
injuries,  the  acceptance  of  the  money  and 
the  execution  of  the  release  operated  as  a 
release  of  the  railroad  company,  even 
though  it  is  stipulated  in  the  release  that 
the  release  of  the  electric  company  should 
not  operate  so  as  to  discharge  the  railroad 
company,  and  the  right  to  sue  the  latter 
was  expressly  reserved.  W 


the  objection  to  lack  of  capacity  to  sue  is 
raised  merely  by  demurrer  to  the  evidence 
before  judgment  is  rendered.  Vaughan  v. 
St.  Louis  &  S.  F.  R.  Co.  177  Mo.  App.  155, 
164  S.  W.  144.  The  court  said:  "While 
the  Federal  act  does  not  attempt  to  control 
state  procediire,  yet  it  does  not  leave  state 
procedure  so  free  and  untrammeled  as  to 
allow  such  procedure  to  work  a  change  in 
the  terms  in  the  statute." 

«  Chicago,  R.  I.  &  P.  R.  Co.  v.  Holliday, 
—  Okla.  — .  145  Pac.  786. 

OFish  v.  Chicago,  R.  I.  &  P.  R.  Co.  — 
Mo.  — ,  172  S.  W.  340. 

MHogarty  t.  Philadelphia  ft  R.  R.  Co. 
245  Pa.  443,  91  Atl.  854. 

M  Wagner  v.  Chicago  &  A.  R.  Co.  180  111. 
App.  196,  affirmed  in  —  111.  — .  106  N.  E. 
809. 
IJELA.1915C. 


M  Wagner  v.  Chicago  &  A.  R.  Co.  —  111. 
— ,  106  N.  E.  809. 

M  Where  the  evidence  shows  that  a 
student  brakeman  was  expected  to  perform 
and  did  perform  such  tasks  as  were  assigned 
to  him  by  the  members  of  the  crew,  helped 
to  load  and  unload  freight,  threw  switches, 
and  did  whatever  he  was  ordered  to  do  in 
the  operation  of  the  train,  he  is  to  be 
deemed  an  employee,  and  not  a  mere 
licensee,  and  consequently  an  agreement 
whereby  he  assumed  all  hazard  and  risk  of 
personal  injury  from  any  source  whatso- 
ever was  held  properly  excluded.  Rief  v. 
Great  Northern  R.  Co.  126  Minn.  430,  148 
N.  W.  309. 

K  LouisvuiK  k  N.  R.  Co.  v.  Aixkh. 
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F.  Ifegllgence,  existence  of,  aa  baaia  of 
liability. 

Supplementing  note  in  47  Ij.R.A.(K.S.) 
60. 

Negligence  is  the  basis  ot  all  liability  un- 
der the  act;  >*  and  there  can  be  no  recovery 
under  the  act  in  the  absence  of  negligence 
on  the  part  of  the  railroad  company  or  on 
the  part  of  some  of  its  employees.'*  An 
instruction  is  erroneous  which  malces  the 
railroad  company  liable  for  defeats,  if  such 
defects  are  not  attributable  to  the  negli- 
gence of  the  company  or  its  servants.  *» 

Xegligence  must  be  proven;  but  it  may  be 
shown    by    circumstantial    evidence.*!     A 


state  court  has  held  that  the  general  doc- 
trine of  res  ipsa  loquitur  is  applicable 
where  the  accident  is  of  such  a  kind  as 
does  not  ordinarily  occur  if  proper  care  is 
used.  *s  But  the  contrary  rule  has  been 
held  by  a  Federal  court  which  follows  a 
rule  laid  down  by  a  majority  of  the  Fed- 
eral courts,  namely,  the  maxim  is  never 
applicable  in  master  and  servant  cases.  *3 

The  burden  of  proving  that  the  negligence 
of  the  employer  was  the  proximate  cause  of 
the  injury  rests  upon  the  plaintiff.** 

In  the  note  below  are  cited  several  cases 
arising  under  the  statute,  in  which  the 
question  of  negligence  vel  non  was  deter- 
mined. *8 


«8Hardwick  v.  Wabash  R.  Co.  181  Mo. 
App.  156,  168  S.  VV.  328. 

*9  Southern  R.  Co.  v.  Howerton,  —  Ind. 
— ,  105  N.  E.  1025,  rehearing  denied  in  106 
N.  E.  369 ;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Goldston,  156  Ky.  410,  161  S.  VV.  246; 
Chesapeake  &  O.  R.  Co.  v.  Walker,  159  Ky. 
237,  107  S.  W.  128;  Helm  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  150  Ky.  240,  160  S.  W. 
945;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Swann,  —  Ky.  — ,  169  S.  W.  886;  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Hill,  —  Ky. 
— ,  170  S.  W.  590;  Collins  v.  Pennsylvania 
R.  Co.  163  App.  Div.  452,  148  N.  Y.  Supp. 
r77;  Gee  v.  Lehigh  Valley  R.  Co.  163  App. 
Div.  274,  148  X.  Y.  Supp.  882;  Hobbs  v. 
Great  Northern  R.  Co.  80  Wash.  678,  L.R.A. 
— ,  142  Pac.  20. 

The  fellow  servants  of  the  injured  em- 
ployee cannot  be  guilty  of  negligence  toward 
him  unless  they  fail  to  discharge  some  duty 
owing  to  him.  Cincinnati,  N.  0.  &  T.  P. 
R.  Co.  V.  Swann,  supra. 

*9  Seaboabd  Aib  Line  R.  Co.  v.  Horton. 

*i  Thornton  v.  Seaboard  Air  Line  R.  Co. 
98  S.  C.  348,  82  S.  E.  433. 

«« Ridge  V.  Norfolk  Southern  R.  Co.  — 
N.  C.  — ,  83  S.  E.  762. 

«8  Midland  Valley  R.  Co.  v.  Pulgham, 
L.R.A.— ,  104  C.  C.  A.  171,  181  Fed. 
91,  cited  in  note  in  47  L.R.A.(N.S.)   51. 

**  Charleston  &  W.  C.  R.  Co.  v.  Brown,  13 
Ga.  App.  744,  79  S.  E.  932 ;  Fish  v.  Chicago, 
R.  I.  &  P.  R.  Co.  —  Mo.  — ,  172  S.  W.  340. 

M  Whether  or  not  the  defendant  railroad 
company  was  negligent  in  furnishing  a 
lubricator  indicator  tube  which  should  have 
had  a  tensile  strength  to  withstand  300 
pounds  of  pressure,  but  exploded  when  sub- 
jected to  a  pressure  of  145  pounds,  is  a 
question  of  fact  for  the  jury.  Woodruff  v. 
Yazoo  &  M.  Valley  R.  Co.  129  C.  C.  A.  411, 
210  Fed.  849. 

It  is  the  duty  of  the  master  to  exercise 
reasonable  care  even  in  furnishing  simple 
tools  for  the  employee  to  use.  Gekas  v. 
Oregon-Washington  R.  &  Nav.  Co.  —  Or 
— ,  146  Pac.  970. 

Testimony  that  the  train  was  running  25 
or  30  miles  an  hour  when  it  reached  a  curve, 
at  which  point  the  engineer,  without  any 
warning,  suddenly  put  on  the  brakes,  and 
L.R.A.1915C. 


I  then  instantly  released  them,  so  jarring  the 
I  train  that  the  plaintiff,  a  brakeman,  was 
I  thrown  off,  and  evidence  of  a  rule  of  the 
defendant  that  the  maximum  speed  of  such 
I  a  train  as  the  one  in  question  was  20  miles 
I  an  hour,  are  sufficient  to  take  the  case  to 
I  the  jury  upon  question  of  the  negligence  of 
'  the  defendant's  engineer.  Ilartman  v.  West- 
I  ern  Maryland  R.  Co.  246  Pa.  460,  92  Atl. 
1698. 

I  The  act  of  a  section  foreman  who,  to- 
gether with  a  superior  foreman  and  the  men 
of  both  crews,  was  on  a  work  train  stand- 
ing on  a  switch,  in  shouting  to  the  men  to 
get  off  the  work  train,  is  imputable  to  the 
railroaa  company,  although  the  foreman  was 
under  the  mistaken  telief  that  such  work 
train  was  about  to  be  struck  by  a  through 
train;  and  the  railroad  company  is  liable 
under  the  Federal  act  for  injuries  received 
by  a  member  of  the  crew  of  the  superior 
foreman  who  was  injured  while  obeying 
such  direction  of  the  other  foreman.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Wilson,  — 
Ky.  — ,  171  S.  W.  430. 

It  cannot  be  said  that  an  engineer's  neg- 
ligence, even  though  it  was  the  proximate 
cause  of  his  death,  was  the  sole  cause,  if, 
as  matter  of  fact,  the  conductor  of  th<j 
train  which  collided  with  the  deceased's 
train  could,  in  the  exercise  of  ordinary 
care,  have  known  of  the  decedent's  negli- 
gence, and  failed  to  stop  his  train  in  tiinii 
to  avoid  the  collision.  Louisville  &  N.  R. 
Co.  V.  Heinig,  —  Ky.  — ,  171  S.  W.  853. 

Negligence  is  not  imputable  to  the  fore- 
man of  a  train  for  failing  to  signal  the 
engineer  to  blow  his  whistle  to  attract  the 
attention  of  a  track  walker  to  the  approach- 
ing train,  where  there  was  nothing  to  in- 
dicate to  the  foreman,  who  had  observed  the 
walker  for  a  quarter  of  a  mile,  that  the 
latter  intended  to  step  onto  the  track  in 
front  of  the  engine  as  he  did  immediately 
prior  to  his  being  struck  and  killed.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Pontillo,  128  C. 
C.  A.  573,  211  Fed.  331. 

Whether  or  not  employees  riding  on  the 
first  of  two  hand  cars  at  a  speed  of  9  or 
10  miles  an  hour  were  negligent  in  slacken- 
ing their  speed  without  warning  to  the  men 
on  the  car  following  them  is  a  question  of 
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VI.  Defeeta  or  insufficiencies  in  ways, 
tiara,  engines,  appliances,  etc. 

Supplementing  note  in  47  L.R.A.(N.S.) 
51. 

The  act  of  1906  made  the  common  carrier 
liable  for  defects  in  its  "ways'*  as  well  as 
in  its  cars,  engines,  etc.  This  word  was 
omitted  from  the  act  of  1908,  but  as  is 
stated  in  the  earlier  note,  it  is  not  prob- 
able that  Congress  intended  to  in  any  way 
limit  the  liability  of  the  carrier,  since  the 
phrase  ''other  equipment"  was  eulded,  and  it 


is  difficult  to  conceive  of  any  instrumental- 
ity which  would  be  covered  by  the  temr 
"ways"  which  is  not  covered  by  the  terms, 
employed, — '•appliances,"     "track,"     "road- 

'  bed,"  "works,"  and  "other  equipment." 

I  A  path  established  through  long-con- 
tinued use  by  railroad  employees  in  going 
to  and  from  their  work  across  the  prop- 

I  erty  of  the  company  is  a  "way"  within  the- 

I  meaning  of  the  act  of  1006.  M 

In  the  note  below  will  be  found  several 
cases  which  pass  upon  the  question  of  what 
constitutes   defects   and   insufficiencies.  *^ 


fact  for  the  jury.  San  Pedro,  L.  A.  &  S.  L. 
R.  Co.  V.  Davide,  127  C.  C.  A.  454,  210 
Fed.  870. 

In  Evans  v.  Detroit,  O.  H.  k  M.  R.  Co. 
—  Mich.  — ,  148  N.  VV.  490,  where  a  car 
repairer  had  been  injured  by  the  alleged 
negligence  of  an  assistant  foreman  in  un- 
locking a  switch  and  permitting  cars  to  be 
run  thereon  without  notifying  the  car  re- 
pairers at  work  on  cars  stationed  on  the 
switch,  the  court  held  that  there  was  suf- 
ficient evidence  of  negligence  on  the  part 
of  the  assistant  foreman  to  make  it  a  case 
for  the  jury. 

Testimony  that,  for  the  purpose  of  fasten- 
ing together  two  sheet  iron  plates,  a  rivet 
was  set  on  end  under  the  overlap  and  a  nut 
placed  on  top  of  the  plates  over  the  rivet, 
upon  which  a  blow  was  struck  for  the  pur- 
pose of  driving  the  rivet  through  the  plates, 
which  caused  the  nut  to  fly  off  and  hit 
plaintiff  in  the  eye;  and  that  the  usual  way 
of  doing  such  work  is  to  drill  or  punch  a 
hole  for  the  rivet  before  inserting  it,  has 
a  tendency  to  prove  negligence.  Law  y. 
Ilunois  C.  R.  Co. 

The  jury  may  find  the  railroad  company 
negligent  in  using  a  road  engine  with  a 
pilot  instead  of  a  front  footboard,  for 
switching  purposes.  Louisville  &  K.  R.  Co. 
V.  Lankford,  126  C.  C.  A.  247,  209  Fed. 
321. 

The  falling  of  a  wooden  bridge,  some  of 
the  supports  of  which  had  been  burned, 
whereby  the  crew  of  a  rotary  snowplow  were 
injured,  shows  actionable  negligence  on  the 
part  of  the  railroad  company.  Copper  River 
ft  N.  W.  R.  Co.  V.  Reed,  128  C.  C.  A.  39,  211 
Fed.  111. 

In  Osborne  v.  Cincinnati,  N.  O.  4  T.  P. 
R.  Co.  158  Ky.  176,  164  S.  W.  818,  it  was 
held  that  the  violation  of  the  Federal  hours 
of  service  act  was  not  in  itself  sufficient  to 
sustain  an  action  under  the  act,  but  the 
plaintiff  must  show  some  aet  of  negligence 
on  the  part  of  the  defendant  "that,  con- 
curring with  or  attributable  to  the  viola- 
tion of  the  act,  contributed  to  the  death" 
of  the  employee.  The  court  cited  St.  Louis, 
I.  M.  *  S.  R.  Co.  V.  McWhirter,  229  U.  S. 
265,  57  L.  ed.  1179,  33  Sup.  Ct  Rep.  858, 
as  authority  for  this  remarkable  statement; 
an  examination  of  the  latter  case  shows  that 
L.R.A.1915C. 


what  the  court  held  was  that  there  must 
be  shown  some  causal  connection  betweeiv 
the  violation  of  the  statute  and  the  injuries, 
and  not  that  there  must  be  some  additional 
act  of  negligence  on  the  part  of  the  defend- 
ant. 

Instructing  the  jury  to  the  effect  that  if 
a  servant  is  injured  through  defective  in- 
strumentalities (in  this  case  a  defective 
ash  pan  or  damper  in  another  engine  and 
rotten  wood  in  a  trestle,  likely  to  take  fire), 
it  is  prima  facie  evidence  of  the  master's 
negligence,  and  that  the  master  "assumes 
the  burden"  of  showing  that  he  exercised 
due  care  in  furnishing  them,  is  not  reversi- 
ble error  where  the  charge  recognized  and 
stated  later  that  the  burden  of  proving  neg- 
ligence rests  on  the  plaintiff  throughout. 
Soutliern  Railwav-Carolina  Division  v. 
Bennett,  233  U.  8. '80,  58  L.  ed.  860,  34  Sup. 
Ct.  Rep.  666. 

Where  the  evidence  showed  that  tlie  em- 
ployee was  a  brakeman  in  the  employ  of  the 
defendant;  that  he  was  on  top  of  a  car  in 
the  performance  of  his  duties;  that  another 
car  was  kicked  against  that  car  with  un- 
usual force,  and  that  he  was  thereby  thrown 
from  the  car  and  killed,  the  question  of  neg- 
ligence is  for  the  jury.  Kennev  v.  Seaboard 
Air  Line  R.  Co.  165  N.  C.  99,  80  S.  E.  107S. 

« PniLABEXPHIA,  B.  &  W.  R.  Co.  V. 
TnCKEB. 

WAn  employee's  way  across  railroad 
tracks  is  insufficient  within  the  meaning 
of  the  act  if  no  protection  whatever  is  pro- 
vided against  injuries  from  passing  trains 
which  are  likely  to  result  from  the  sur- 
rounding conditions.  Philaselphj.^,  B.  & 
W.  R.  Co.  V.  TUCKEB. 

A  pile  of  cinders  permitted  to  remain  in 
dangerous  proximity  to  the  tracks  is  a  de- 
fect under  the  Federal  act.  Southern  R. 
Co.  V.  Jacobs,  —  Va.  — ,  81  S.  E.  99. 

A  railroad  company  operating  its  trains 
over  the  track  of  another  company  under 
a  traffic  arrangement  is  liable  under  the 
Federal  employers'  liability  act  for  defects 
in  the  track,  since  the  track  over  which  it 
was  operating  its  trains  was  "its"  track 
within  the  meaning  of  the  statute.  Camp- 
bell V.  Canadian  Northern  R.  Co.  124  Minn. 
245,  144  N.  W.  772. 
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Til.  Carriers  and  employments  within 
the  statute  —  Interstate  commerce, 

1.  In  general. 

Supplementing  note  in  47  L.R.A.(N.S.) 
52. 

It  has  been  said  that  the  act  applies  only 
where  the  particular  service  in  which  the 
employee  was  engaged  at  the  time  of  the  in- 
jury is  interstate  commerce.  *»  The  test 
is  the  nature  of  the  work  which  the  em- 
ployee is  doing  at  the  time  of  the  injury, 
and  not  what  he  expected  to  do  after  the 
completion  of  that  task.  *9  So,  a  fireman 
employed  by  an  interstate  railway  carrier 
on  a  switching  engine,  who  was  killed  while 
aiding  in  the  work  of  moving  seTeral  cars 
all  loaded  with  intrastate  freight  between 
two  points  in  the  same  city,  was  not  em- 
ployed in  interstate  commerce  within  the 
meaning  of  the  act,  although  upon  comple- 
tion of  that  task  the  crew  was  to  have 
gathered  up  and  taken  to  other  points  sev- 
eral other  cars  as  a  step  or  link  in  both 
interstate  and  intrastate  transportation.^) 
The  decision  in  the  Behrens  Case  was  fol- 
lowed, and  a  recovery  under  the  statute  de- 
nied, by  the  Oklahoma  court  in  a  case  where 
a  brakeman  was  injured  while  making  a 
coupling  between  the  tender  and  a  baggage 
car,  where  it  did  not  appear  that  the 
engine  tender  or  baggage  car  contained  any 
person  or  thing  en  route  from  or  to  any 
place  beyond  the  state,  or  that  either  of 


these  had  come  from  beyond  the  state,  not* 
withstanding  the  defendants  intended  im- 
mediately thereupon  to  incorporate  into  the 
train  a  number  of  freight  cars  including 
three  then  in  the  service  of  interstate 
freight.  Bl  Conceding,  as  we  must,  the  cor- 
rectness of  the  decision  of  the  United  States 
Supreme  Court,  it  would  seem  that  the  two 
decisions  are  clearly  distinguishable.  In 
the  Behrens  Case,  it  does  not  appear  that 
the  intended  movement  of  the  interstate 
cars  was  in  any  way  connected  with  the 
movement  of  the  intrastate  cars  in  ques- 
tion; the  movements  of  the  two  cars  were 
entirely  distinct  and  independent  of  each 
other  so  far  as  the  direct  movement  thereof 
was  concerned.  In  the  Pitts  Case,  the 
movement  of  the  intrastate  cars,  or  rather 
of  the  engine  and  the  baggage  car,  was  nec- 
essary before  the  interstate  cars  could  be 
moved.  The  coupling  of  the  baggage  car  to 
the  tender  was  necessary  for  the  forming 
of  the  train  which  was  intended  to  move 
interstate  commerce. 

What  the  employee  was  doing  immediate- 
ly before  the  accident  is  immaterial.  Even 
if  the  employee  immediately  prior  to  the 
injury  had  been  employed  in  interstate  com- 
merce, and  the  next  service  which  he  was 
to  perform,  had  he  not  been  injured,  was 
connected  with  such  commerce,  he  is  not 
within  the  protection  of  the  statute,  where 
there  was  no  evidence  that  at  the  time  of 
the  injury  he  was  actually  engaged  in  such 
commerce.  ** 


*•  Congress  intended  by  the  provisions  of 
the  statute  to  confine  its  action  to  injuries 
occurring  when  the  particular  service  in 
which  the  employee  was  engaged  was  a 
part  of  interstate  commerce.  Illinois  C.  R. 
Co.  T.  Behrens,  233  U.  S.  473,  68  L.  ed. 
lO.")!,  34  Sup.  Ct.  Rep.  646,  Ann.  Cas. 
1914C,  163. 

The  provisions  of  the  act  are  limited  to 
injuries  occurring  while  the  particular  serv- 
ice in  which  the  employee  was  engaged  is  a 
part  of  interstate  commerce.  Fatry  v.  Chi- 
cago &  W.  I.  R.  Co.  265  111.  310,  106  N.  E. 
843. 

The  Federal  act  covers  injury  occurring 
at  the  moment  when  the  particular  service 
performed  is  part  of  interstate  commerce. 
Corbett  v.  Boston  &  M.  R.  Co.  219  Mass. 
351,  107  N.  E.  60. 

«  Shanks  v.  Delaware,  L.  &  W.  R.  Co.  163 
App.  Div.  565,  148  N.  Y.  Supp.  1034. 

»*  Illinois  C.  R.  Co.  v.  Behrens,  supra. 
The  court  said:  "Here,  at  the  time  of  the 
fatal  injury  the  intestate  was  engaged  in 
moving  several  cars,  all  loaded  with  intra- 
state freight,  from  one  part  of  the  city 
to  another.  That  was  not  a  service  in  in- 
terstate commerce,  and  so  the  injury  and 
resulting  death  were  not  within  the  stat- 
ute. That  he  was  expected,  upon  the  comple- 
tion of  that  task,  to  engage  in  another 
which  would  have  been  a  part  of  interstate 
L.R.A.191oC. 


commerce,  is  immaterial  under  the  statute, 
for  by  its  terms  the  true  test  is  the  nature 
of  the  work  being  done  at  the  time  of  the 
injury." 

It  might  be  well  argued  that  as  the  rail- 
road in  question  transported  both  interstate 
and  intrastate  commerce,  it  was  necessary 
for  the  furtherance  of  the  former  that  cars 
loaded  with  intrastate  freight  should  be  re- 
moved from  the  tracks  so  that  they  would 
be  free  for  the  movement  of  the  interstate 
cars.  In  other  words,  as  the  defendant 
handled  both  interstate  and  local  commerce, 
the  movement  of  the  latter  was  necessary 
to  further  the  movement  of  the  former.  The 
clearing  away  of  a  wreck  from  tracks  over 
which  both  interstate  and  intrastate  com- 
merce passes  is  undoubtedly  a  work  in  fur- 
therance of  interstate  commerce,  and  it 
might  well  be  argued  that  there  could  be  no 
logical  distinction  between  the  removal  of 
a  wreck  which  interfered  with  the  further- 
ance of  interstate  commerce,  and  the  re- 
moval of  cars  loaded  with  intrastate  freight 
which,  unless  moved,  would  interfere  with 
the  furtherance  of  the  interstate  commerce. 

»1  Atchison,  T.  4  S.  F.  R.  Co.  v.  Pitts, 
—  Okla.  — ,  145  Pac.  1148. 

M  The  state  law,  and  not  the  Federal 
statute,  applies  where  at  the  time  of  his 
injury  a  yard  conductor  was  handling  a 
caboose  concerning  which  there  was  no  evi- 
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But  where  the  work  which  the  employee 
was  doing  at  the  time  of  the  accident,  al- 
though intrastate  in  character,  was  so  in- 
terwoven with  interstate  business  as  to 
be  inseparable,  and  is  proper  conduct  tend- 
ed to  promote  interstate  traffic,  the  Federal 
act,  and  not  the  state  act,  controls.**  So, 
it  has  been  held  that  where  on  the  outward 
run  a  conductor  had  charge  of  an  inter- 
state train,  and  upon  his  return  trip  would 
have  taken  interstate  cars  had  any  been 
ready,  he  is  on  the  return  trip  within  the 
protection  of  the  statute,  although  as  a 
matter  of  fact  he  did  not  haye  charge  of 
any  interstate  cars.  M  But  in  a  lower  New 
York  case,  it  was  held  that  a  locomotive 
and  caboose  with  the  crew,  which,  after 
an  interstate  trip  was  ended,  had  been  de- 
voted to  intrastate  operation,  and  subse- 
quently  were  on   their  way  back  without 


transporting  any  object  of  commerce  from 
one  state  to  the  other,  were  not  engaged  in 
interstate  commerce.** 

The  hauling  of  empty  cars  from  one 
jstate  to  another  is  interstate  commerce 
within  the  meaning  of  the  employers'  lia- 
bility act  of  April  22,  1908,  giving  a  right 
of  recovery  against  an  interstate  railway 
carrier  for  the  death  of  an  employee  while 
engaged  in  interstate  commerce.  *<  But 
the  hauling  of  a  dead  engine  belonging  to 
the  carrier  from  one  place  on  its  railroad 
to  a  point  in  another  state  has  been  held 
not  to  be  interstate  commerce.  *? 

After  an  interstate  train  has  reached 
the  terminal  point  in  a  state  and  has  hem 
broken  up,  the  subsequent  transfer  of  its 
cars  to  different  points  within  the  state  has 
been  held  not  to  be  interstate  commerce.  *> 

Whether  a  particular  service  or  engage- 


dence  to  show  that  it  was  engaged  in  inter- 
state commerce,  although  the  plaintiff  short- 
ly before  his  injury  was  assisting  in  shift- 
ing an  interstate  car,  and  there  was  some 
evidence  tending  to  show  that  the  next  serv- 
ice he  would  be  required  to  perform,  would 
be  in  relation  to  interstate  cars.  Erie  R. 
Co.  V.  Welsh,  80  Ohio  St.  81,  105  N.  E.  189. 
The  court  said :  "The  mere  fact  that  shortly 
before  that  time  he  had  been  so  engaged 
[shifting  an  interstate  car],  or  that  the 
next  service  his  master  would  require  would 
be  of  interstate  character,  cannot  and  does 
not  establish  the  fact  that  at  the  time  of 
the  injury  he  was  so  engaged.  The  facts 
in  this  case  having  wholly  failed  to  show 
that  plaintiff  was  engag^  in  interstate  com- 
merce at  the  time  of  the  accident  and  in- 
jury, the  law  of  the  forum  applies,  and  the 
trial  court  properly  gave  in  charge  to  the 
jury  the  law  of  this  state." 

*»ln  reference  to  the  power  of  CJongress 
to  legislate  relatively  to  matters  pertain- 
ing to  interstate  commerce,  the  United 
States  Supreme  Court  in  Illinois  C.  R.  Co. 
V.  Behrens,  233  U.  S.  473,  58  L.  ed.  1051, 
34  Sup.  Gt.  Rep.  646,  Ann.  Cas.  1914C,  163, 
BMd:  "Considering  the  status  of  the  rail- 
road as  a  highway  for  both  interstate  and 
intrastate  commerce,  the  interdependence  of 
the  two  classes  of  traffic  in  point  of  move- 
ment and  safety,  the  practical  difficulty  in 
separating  or  dividing  the  general  work  of 
the  switching  crew,  and  the  nature  and  ex- 
tent of  the  power  confided  to  Congress  by 
the  commerce  clause  of  the  Constitution,  we 
entertain  no  doubt  that  the  liability  of  the 
carrier  for  injuries  suffered  by  a  member 
of  the  crew  in  the  course  of  its  general  work 
was  subject  to  regulation  by  Congress, 
whether  the  particular  service  being  per- 
formed at  the  time  of  the  injury,  isolatedly 
consider-ed,  was  in  interstate  or  intrastate 
commerce." 

An  employee  while  actually  performing  a 
service  essential  to  or  so  closely  connected 
with  interstate  commerce  as  to  be  substan- 
tially a  part  of  it,  though  not  necessarily 
L.R.A.1916C. 


exclusive  of  all  intrastate  features,  is  in 
the  performance  of  interstate  service  within 
the  meaning  of  the  act.  Graber  v.  Duluth, 
S.  S.  &  A.  R.  Co.  —  Wis.  — ,  150  N.  W. 
489. 

The  Federal  statute  controls  althoMgh 
matters  of  state  regulation  are  indissolubly 
commingled  with  matters  exclusively  con- 
trolled by  the  Federal  act.  Flanders  v. 
Georgia  S.  &  F.  R.  Co.  —  Fla.  — ,  67  So. 
68. 

*4A  conductor  whose  run  was  from  the 
terminal  point  of  the  railroad  to  another 
point  within  the  state  and  return,  the  round 
trip  being  made  in  a  day,  and  whose  trains 
on  his  outward  run  consisted  almost  en- 
tirely of  interstate  cars,  and  on  his  return 
of  such  cars,  if  any,  as  were  ready  to  'be 
taken  to  the  terminal  station,  is  upon  his 
return  trip  within  the  protection  of  the 
statute,  although  the  train  consisted  only 
of  the  locomotive,  a  partially  disabled  loco- 
motive, and  the  caboose,  and  also  for  a 
portion  of  the  way  of  a  pile-driving  outfit 
which  had  been  left  at  a  way  station.  ■ 
Peery  v.  Illinois  C.  R.  Co.  123  Minn.  264, 
143  N.  W.  724.  This  ruling  was  adhered  to 
upon  a  second  appeaL     150  N.  W.  382. 

»»McAuliffe  V.  New  York  C.  &  H.  R. 
R.  Co.  164  App.  Div.  846,  150  N.  Y.  Supp. 
512. 

«•  North  Carolina  R.  Co.  v.  Zacbary,  232 
U.  S.  248,  58  L.  ed.  501,  34  Sup.  Ct.  Rep. 
305,  Ann.   Cas.   1914C,   159,   reversing  15» 
N.  C.  496,  72  S.  E.  858.     See  also  Penn- 
sylvania R.  Co.  v.  Knox,  —  C.  C.  A.  — ,  2ll» 
Fed.  748.  „ 

»7McAuliffe  ▼.  New  York  C.  &  H.  R-  ^~ 
Co.  supra. 

88  In  Louisville  &  N.  K.  Co.  v.  Str»»««' 
156  Ky.  430,  161  S.  W.  239,  it  was  held  **^^i^ 
where  a  train  containing  interstate  cars  ""y^^_ 
broken  up  at  a  certain  point,  and  *^®*-t». 
terstate  cars  were  then  transferred  by  **^, 
trains  to  other  points  within  the  same  *^.t,^- 
the  interstate  cars  had  finished  their  *rV-a»- 
state  journey  at  the  point  -where  the  ^  .^■^. 
was  broken  up,  and  consequently  emp^*^ 
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ment  therein  is  of  interstate  character  is  a 
question  of  law. »» 

The  workman  whose  negligence  caused 
the  injury  need  not  be  engaged  in  inter- 
state commerce.  «> 

2.  Carriers  embraced  within  the  act. 

The  lessor  of  an  intrastate  railway  to 
an  interstate  railway  carrier  is,  through  its 
lessee,  a  "common  carrier  by  railroad  en- 
gaging in  commerce  between  the  states," 
within  the  meaning  «f  the  employers'  lia- 
bility act  of  April  22,  1908,  where,  under 
the  local  law,  the  lessor  is  responsible  for 
all  acts  of  negligence  of  its  lessee  occurring 
in  the  conduct  of  the  business  upon  the  les- 
sor's road. M 

Where,  in  an  action  against  two  corpo- 
rations, the  complaint  alleged  that  one  com- 
pany was  operating  a  line  of  railroad  and 
that  the  second  company  was  a  subsidiary 
company  of  the  first,  and  the  latter  in 
operating  its  road  did  so  partly  through 
the  second  company  as  its  agent,  and  it  was 
proven  that  the  first  company  was  at  the 
time  of  the  accident  a  common  carrier,  both 
defendants  will  be  regarded  as  common  car- 


injured  while  subsequently  handling  such 
cars  were  not  within  the  protection  of  the 
statute. 

See  also  Pennsylvania  R.  Co.  v.  Knox,  — 
C.  C.  A.  — ,  218  Fed.  748. 

»9Graber  v.  Duluth,  S.  S.  &  A.  R.  Co. 
supra. 

Where  the  evidence  shows  that  the  em- 
ployee was  at  the  time  of  his  injury  en- 
gaged in  interstate  commerce,  it  is  error 
for  the  trial  court  to  leave  to  the  jury  the 
question  whether  the  Federal  statute  or  the 
state  law  applies.  Oberlin  v.  Oregon-Wash- 
ington R.  &  Nav.  Co.  —  Or.  — ,  142  Pac. 
5.54. 

Where  the  fact  that  the  plaintiff  was  en- 
gaged in  interstate  commerce  at  the  time  of 
his  injury  was  established,  the  court  may 
properly  give  a  peremptory  instruction 
thereon,  and  it  is  not  error  prejudicial  to 
the  defendant  to  submit  the  question  to  the 
jury.  Pelton  v.  Illinois  C.  R.  Co.  —  Iowa, 
— .  1.50  N.  W.  236. 

«0  Louisville  &  N.  R.  Co.  v.  Walker,  — 
Ky.  — ,  172  S.  W.  617. 

11 A  railway  fireman  killed  while  em- 
ployed in  interstate  commerce  by  a  lessee 
interstate  railway  carrier  must  be  regarded 
as  employed  also  by  the  lessor  railway  com- 
pany in  such  commerce,  within  the  meaning 
of  the  act  of  April  22,  1908,  although  the 
leased  railway  is  an  intrastate  one,  where, 
under  the  local  law,  the  lessor  is  responsible 
for  all  acts  of  negligence  of  its  lessee  oc- 
curring in  the  conduct  of  the  business  upon 
the  lessor's  road.  North  Carolina  R.  Co. 
V.  Zacharv,  232  U.  S.  248,  58  L.  ed.  591, 
34  Sup.  Ct.  Rep.  305,  Ann.  Cas.  1914C, 
159,  reversing  15B  N.  C.  496,  72  S.  E.  858. 

The  Zachary  Case  was  followed  by  Lloyd 
L.R.A.1915C. 


riers,  and  within  the  application  of  th« 
Federal  act. «» 

An  interurban  trolley  or  electric  system 
of  railway  running  through  more  than  one 
state,  carrying  passengers  or  freight,  or 
both,  is  engaged  in  interstate  commerce, 
and  is  a  railroad  within  the  meaning  of  the 
Federal  statute.  68  And  an  electric  rail- 
road, although  a  carrier  of  passengers  only, 
is  within  the  act.  •*• 

The  act  of  1906  is  limited  to  common  car- 
riers by  railroad,  and  does  not  apply  to  a 
vessel  which  was  not  a  part  of  the  railroad 
system,  and  which  was  under  charter,  and 
consequently  was  not  a  common  carrier,  but 
only  a  private  carrier.** 

3.  Application  where  employee  ia  not 
actively  at  work. 

It  is  not  necessary  for  the  employee  to 
be  actively  engaged  in  his  work  in  order 
to  be  within  the  protection  of  the  statute. 
It  has  been  held  that  employees  who  have 
finished  their  work  and  are  proceeding  along 
the  track  to  a  boarding  car  maintained 
on  the  premises  are  within  the  statute.  6S 
And    an    employee    while    on    the    defend- 


V.  Southern  R.  Co.  166  N.  C.  24,  81  S.  E. 
1003,  in  which  the  facts  were  similar. 

««  Copper  River  &.  N.  W.  R.  Co.  v.  Heney, 
128  C.  C.  A.  131,  211  Fed.  459. 

**  Where,  by  a  traffic  arrangement  be- 
tween an  interurban  electric  railway  com- 
pany and  a  street  car  company,  the  street 
car  company  was  to  receive  the  cars  of  the 
interurban  company  at  a  point  in  one  state 
and  carry  them  over  its  lines  into  another 
state,  and  return  them  to  the  point  at  which 
they  were  received,  where  they  were  to  be 
delivered  back  to  the  interurban  company, 
the  street  car  company  furnishing  the  elec- 
tric power  and  a  conductor  to  be  in  charge 
of  the  car,  and  the  interurban  company  fur- 
nishing one  of  its  motormen  to  run  the  car 
upon  its  own  schedule  through  the  second 
state,  passengers  being  received  to,  be  trans- 
ported from  one  state  to  the  other, — the  in- 
terurban company  is  engaged  in  interstate 
commerce,  and  its  employees  are  within  the 
protection  of  the  statute.  McAdow  v.  Kan- 
sas City  Western  R.  Co.  —  Mo.  App.  — ,  164 
S.  W.  181. 

«>«  Washington,  A.  &  Mt.  U.  R.  Co.  t. 
Downey,  40  App.  D.  C.  147. 

«*  The  Pawnee,  205  Fed.  333. 

OAn  employee  engaged  in  installing  a 
new  block  system  upon  the  railroad,  while 
returning  from  his  work  to  the  boarding 
car  maintained  by  the  company,  on  a  gas 
motor  tricycle,  is  within  the  statute.  Grow 
V.  Oregon  Short  Line  R.  Co.  —  Utah,  — , 
138  Pac.  398. 

A  workman  employed  in  interstate  com- 
merce is,  while  walking  along  the  tracks 
from  his  place  of  work  to  the  boarding  cai, 
where  he  ate  and  slept,  engaged  in  inter- 
state commerce.    Louisville  &  N.  R.  Co.  ▼. 


Digitized  by 


Google 


NOTE  TO  SEABOARD  A.  L.  R.  CO.  v.  HORTON. 


59 


ant's  premises  is  within  the  statute,  al- 
though not  actively  at  work,  if  his  presence 
there  is  necessary  for  the  fulfilment  of  his 
iiutiod.  M  So,  also,  employees  are  within 
the  statute  wltile  they  are  on  the  carrier's 
premises  proceeding  to  tlieir  place  of 
work.  87  And  an  employee  who  leaves  the 
premises  for  necessary  refreshments  is 
within  the  statute  while  crossing  the  com- 
pany's tracks  upon  returning  to  his  work.  <* 
Evidence  that  a  fireman  in  the  employ  of 
an  interstate  railway  carrier,  after  inspect- 
ing, oiling,  firing,  and  preparing  his  engine 
for  the  intrastate  haul  of  a  train  contain- 
ing some  cars  that  had  come  from  another 
state,  was  killed  by  a  switching  engine 
while  he  was  attempting  to  cross  the  tracks 
intervening    between    the    engine    and    his 


boarding  house,  is  at  least  sufficient  to  re- 
quire the  submission  to  the  jury  of  the 
question  of  the  carrier's  liability  under  the 
employers'  liability  act  of  April  22,  1908, 
giving  a  right  of  recovery  against  an  inter- 
state railway  carrier  for  the  death  of  an 
employee  while  engaged  in  interstate  com- 
merce, w 

But  a  conductor  is  not  engaged  in  inter- 
state commerce,  who,  after  having  finished 
his  run  and  registered  his  arrival,  boards 
another  engine  with  the  operation  of  which 
he  has  no  connection,  in  order  to  ride  to  his 
home.  70  And  where  an  employee  is  en- 
gaged in  both  intrastate  and  interstate 
commerce,  and  the  work  is  entirely  distinct, 
part  of  his  time  being  devoted  to  one  and 
part  to  the  other,   with   intervals  between 


Walker,  —  Ky.  — ,  172  S.  W.  517.  Carroll, 
J.,  said:  "We,  therefore,  have  a  case  in 
which  the  employee  not  only  worked  for 
the  company  in  the  daytime,  but  ate  his 
meals  and  occupied  at  night  a  place  on  its 
premises  set  apart  by  the  company  for  his 
use  and  accommodation.  And  so  we  think 
that  under  these  circumstances  an  employee 
such  as  Walker  was  should  be  treated  as 
engaged  in  interstate  commerce  not  only 
when  actually  employed  at  his  work,  but 
while  using  the  premises  of  the  company 
in  going  to  and  from  the  place  set  apart  for 
him  to  eat  and  sleep  and  his  work  on  the 
premises  of  the  company.  In  other  words, 
within  the  contemplation  of  the  act,  the 
course  of  his  employment  covered  not  only 
the  time  he  was  actually  engaged  at  work, 
but  the  time  he  was  engaged  in  going  to  and 
from  his  work." 

«« An  "extra"  brakeman  who  was  at  all 
times  subject  to  call,  whose  time  and  pay 
when  called  to  duty  went  on  until  he  re- 
turned to  his  home,  is  within  the  statute 
while  returning  on  a  passenger  train  from 
an  interstate  trip.  St.  Louis  Southwestern 
R.  Co.  V.  Brothers,  —  Tex.  Civ.  App.  — ,  165 
S.  W.  488. 

The  head  brakeman  of  a  freight  crew, 
who,  together  with  the  other  members  of 
the  crew,  was  called  to  duty  and  assigned 
to  a  special  passenger  train  for  interstate 
ears,  is  himself  engaged  in  interstate  com- 
merce, although  ordinarily  passenger  trains 
have  but  one  brakeman,  and  the  head  brake- 
man  had  no  particular  duties  to  perform  in 
the  transportation  of  the  train.  Pelton  v. 
Illinois  C.  R.  Co.  —  Iowa,  — ,  150  N.  W. 
230.  The  court  said:  "The  fact  that  only 
one  brakeman  is  usually  necessary  for  the 
operation  of  a  passenger  train,  or  that 
there  was  no  pressing  need  for  more  than 
one  brakeman  for  this  particular  train,  is 
not  a  controlling  fact.  If  the  plaintiff  was 
ordered  by  the  directing  officers  of  the  cor- 
poration to  the  operation  of  this  train  as 
a  member  of  Emory's  crew,  and  if  he  board- 
ed the  train  in  obedience  to  such  order,  we 
see  no  room  to  claim  that  he  was  not  em- 
LJt.A.1915C 


ployed  in  its  operation,  whether  his  duties 
thereon  were  many  or  few.  That  the  de- 
fendant so  regarded  him  is  indicated  by  the 
further  fact  that  it  paid  him  for  the  run  in 
piecisely  the  same  manner  that  it  paid 
the  other  members  of  the  crew." 

87  An  engineer  of  a  switch  engine  used  in 
interstate  traffic  is,  while  on  his  way 
through  the  defendant's  yards  to  the  round- 
house to  get  his  engine,  within  the  protec- 
tion of  the  statute.  Missouri,  K.  &  T.  R. 
Co.  V.  Rentz,  —  Tex.  Civ.  App.  — ,  162  S. 
W.  959. 

A  locomotive  fireman  who,  in  response  to 
a  call  to  duty,  takes  a  customary  path 
across  the  company's  tracks  to  assume  his 
duties,  is,  after  entering  on  the  company's 
property  and  while  traveling  along  the 
path,  an  employee  within  the  meaning  of 
the  statute.    Philadelpuia,  B.  &  W.  R.  Co. 

v.  TUCKEB. 

UA  brakeman  who,  upon  the  conclusion 
of  an  interstate  run,  being  in  need  of  re- 
freshment, went  into  a  saloon,  and  then 
crossed  some  tracks  to  go  to  the  station 
to  inquire  whether  the  conductor  had  any 
further  orders  for  him,  was,  while  crossing 
the  track,  still  engaged  in  interstate  com- 
merce. Graber  v.  Duluth,  S.  S.  4  A.  R. 
Co.  —  Wis.  — ,  150  N.  W.  489.  Marshall, 
J.,  said:  "Neither  the  period  or  nature  or 
continuity  of  service  is  changed  by  such  a 
brief  stepping  aside  from  or  cessation  of 
activity  as  that  of  customarily  visiting  a 
wayside  place  for  a  lunch  or  other  legiti- 
mate and  common  means  of  refreshment,  or 
waiting  after  one  task  shall  have  been 
done  for  orders  as  to  the  next  movement, — 
the  employee  all  the  time  being  within  cus- 
tomary reach  for  continuance  of  the  day's 
service,  and  holding  himself  in  readiness  to 
immediately  respond." 

89  North  Carolina  R.  Co.  v.  Zachary,  232 
U.  8.  248,  58  L.  ed.  591,  34  Sup.  Ct.  Rep. 
305,  Ann.  Cas.  191 4C,  159,  reversing  156 
N.  C.  496,  72  S.  E.  858. 

TO  Dodge  V.  Great  Western  R.  Co.  —  Iowa, 
— ,  146  N.  W.  15. 
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the  periods  of  active  duty,  be  is  not  engaged 
in  interstate  commerce  during  the  time 
when  he  is  not  actively  engaged  in  work.  71 

4,  Where  employee  is  acting  outside  (he 

scope  oj  his  employment. 

There  can  be  no  recovery  unless  the  em- 
ployee at  the  .time  of  his  injury  was  act-r 
ing  within  the  scope  of  his  employment.  ^ 
So,  an  employee  has  no  right  of  action 
against  the  railroad  company  for  injuries 
caused  by  his  being  pushed  from  a  car  by 
other  employees  while  they  were  scuffling 
and  wrestling.  7S  But  there  may  be  a  re- 
covery under  the  act  where  the  jury  may 
infer  from  the  circumstances  that  the  em- 
ployee was  doing  the  work  that  was  re- 
quired of  him,  not  at  the  time  it  was 
required,  but  at  a  time  when  it  was  not 
forbidden.  T* 

5.  Character    of    employments    falling 

tDithin  the  act. 

Supplementing  note  in  47  Ii.R.A.(N.S.) 
54. 

a.  Miscellaneotis  employments. 

An  employee  engaged  in  coaling  an 
engine  which  was  being  prepared  for  an  in- 
terstate run  is  within  the  statute,  although 
the  engine  was  not  as  yet  attached  to  the 
train,  w 

An  employee  engaged  in  wheeling  coal  to 
be  used  as  fuel  in  a  shop  in  which  other 
employees  were  engaged  in  repairing  cars 


used  in  interstate  commerce  is  within  the 
protection  of  the  statute.  1* 

An  employee  engaged  in  framing  up  a 
new  office  in  a  freight  shed  used  for  both 
interstate  and  intrastate  commerce  is  with- 
in  the  protection  of  the  act.  "7  But  a  lower 
New  York  cou^t  has  held  that  the  work 
of  millwrights  in  changing  the  position  of 
machinery  in  car  shops  is  not  within  the 
statute,  although  such  machinery  had  been 
used,  and  was  to  be  used,  in  repairing  inter- 
state cars.  7S 

An  assistant  gardener  employed  by  an 
interstate  railroad  to  cultivate  land  around 
a  station,  and  to  gather  trash  and  burn 
it,  is  not  engaged  in  interstate  commerce.  1* 

Logs,  while  being  carried  within  a  state 
to  a  point  where  they  are  to  be  manu- 
factured into  lumber,  are  not  interstate 
commerce,  although  after  they  are  sawed 
the  lumber  is  shipped  to  other  states.  *0 

An  employee  of  an  electric  railroad  com- 
pany, conducting  a  local  car  between  points 
wittiin  a  state,  is  not  within  the  protection 
of  the  Federal  act. » 

b.  Em.ployees  on  interstate  tTHiins. 

Supplementing  note  in  47  Ii.R.A.(N.S.) 
54. 

Where  the  employee  is  engaged  in  assist- 
ing to  operate  an  interstate  train,  there  is 
no  question  aa  to  the  application  of  the 
statute,  <s  and  although  the  train  itself 
may  run  only  between  points  within  the 
state,   an   employee  thereon  is  within   the 


11  In  Gray  v.  Chicago  &  N.  W.  R.  Co.  153 
Wis.  637,  142  N.  W.  505,  the  court  inti- 
mated that  a  car  hostler  who  spends  part 
of  his  time  on  interstate  and  part  on  local 
engines  is  not,  while  walking  back  to  his 
rest  shanty  to  await  the  arrival  of  another 
engine,  engaged  in  interstate  commerce  so 
as  to  be  within  the  protection  of  the  Federal 
statute.  The  view  taken  by  the  court  was 
that  where  he  was  not  at  work  all  the  time 
on  interstate  commerce,  it  could  not  be  said 
that  while  he  was  resting,  or  during  the 
interval  between  his  periods  of  active  duty, 
he  was  engaged  in  such  commerce. 

TCHobbs  V.  Great  Northern  R.  Co.  80 
Wash.  678,  L.R.A.— ,  142  Pac.  20. 

In  Cincinnati,  N.  O.  k  T.  P.  R.  Co.  v. 
Wilson,  —  Ky.  — ,  171  S.  W.  430,  the 
court  said  that,  in  the  absence  of  specific 
provisions  to  the  contrary,  the  act  should 
not  be  construed  as  imposing  liability  upon 
the  master  for  the  neglect  of  his  servants 
unless  their  negligent  acts  were  performed 
within  the  course  of  their  employment. 

13  Reeve  v.  Northern  P.  R.  Co. 

M  Padgett  T.  Seaboard  Air  Line  R..  Co. 
—  S.  C.  — ,  83  S.  E.  633. 

WArmbuster  v.  Chicago,  R.  I.  &  P.  R. 
Co.  —  Iowa,  — ,  147  N.  W.  337. 

T<  Cousins  T.  Illinois  C.  R.  Co.  126  Minn. 
172,  L.R.A.— ,  148  N.  W.  58. 
L.R.A.1915C. 


T7  Eng  V.  Southern  P.  Co.  210  Fed.  92. 

The  work  of  repairing  a  roundhouse 
which  had  been  partially  destroyed  by  fire 
is  within  the  application  of  ti^e  Federal 
act,  where  the  roundhouse  was  used  for 
housing  of  interstate  engines.  Thomas  v. 
Boston  &  M.  R.  Co.  —  C.  C.  A.  — ,  219  Fed. 
180. 

W  Shanks  v.  Delaware,  L.  &  W.  R.  Co. 
163  App.  Div.  565,  148  N.  Y.  Supp.  1034. 

"Galveston,  H.  &  S.  A.  R.  Co.  v. 
Chojnaeky,  —  Tex.  Civ.  App.  — ,  163  S.  W. 
1011. 

MNordgard  v.  Marysville  &  N.  R.  Co. 
—  C.  C.  A.  — ,  218  Fed.  737,  affirming  211 
Fed.  721. 

«i  Miller  ▼.  Kansas  City  Western  R.  Co. 
180  Mo.  App.  371,  168  S.  W.  336.  The  court 
said:  "If  tiie  work  of  a  local  employee  is 
on  or  with  a  particular  car,  that  car  must 
be  an  interstate  car  in  order  that  such 
employee  be  engaged  in  interstate  com- 
merce." 

OA  brakeman  helping  to  move  an  inter- 
state train  is  engaged  in  furthering  inter- 
state commerce.  Vaughan  t.  St.  Louis  & 
S.  F.  R.  Co.  177  Mo.  App.  155,  164  S.  W. 
144. 

A  switchman,  while  riding  on  the  stirrup 
of  a  freight  car  loaded  in  ^art  with  inter- 
state freight,  which  was  being  moved  to  a 
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statute   if  the   train   contains  cars  loaded 
with  interstate  freight.  •• 

A  messenger  or  watchman  on  a  dead 
engine  being  carried  on  a  train  part  of 
which  is  composed  of  interstate  cars  is 
hioiaelf  engaged  in  interstate  commerce.  M 

c.  Svcitching  cars  ^  nuiJeing  up  traina. 

Supplementing  note  in  47  L.R.A.(N.S.) 
54. 


The  switching  of  cars  necessary  for  the 
making  up  of  an  interstate  train  is  within 
the  statute.  U  So,  the  switching  of  inter- 
state cars  in  a  yard  is  within  the  statute.  ■* 
And  the  picking  up  of  a  way  car,  and  the 
putting  of  it  into  an  interstate  train,  have 
such  connection  with  interstate  commerce 
as  to  bring  the  act  within  the  purview  of 
the  statute.  *?  And  a  brakeman  engaged  in 
switching  interstate  cars  is  within  the  stat- 


platform  to  be  unloaded,  is  within  the  pro- 
tection of  the  statute.  Hall  v.  Vandalia  R 
Co.  169  111.  App.  12. 

Uncontradicted  evidence  that  one  of  the 
cars  on  a  train  was  going  out  of  the  state 
is  sufficient  to  show  that  an  employee  on  the 
train  was  engaged  in  interstate  commerce. 
Sevine  v.  Chicago,  R.  I.  k  P.  R.  Co.  —  111. 
— ,  107  N.  E.  596. 

In  Cincinnati,  N.  O.  A  T.  P.  R.  Co.  v. 
Goode,  165  Ky.  163,  159  S.  W.  695,  which 
was  a  rehearing  (former  opinion  in  153  Ky. 
247,  164  S.  W.  941),  it  was  held  that  a 
brakeman  on  an  interstate  passenger  train 
was  within  the  statute. 

88  A  brakeman  working  on  a  train  run- 
ning between  points  in  a  state,  which  train 
at  the  time  of  the  injury  was  composed 
partly  of  interstate  cars,  is  within  the  pro- 
tection of  the  statute.  Moliter  v.  Wabash 
R.  Co.  180  Mo.  App.  84,  168  S.  W.  260. 

A  train  running  between  points  within 
a  state,  but  containing  cars  carrying  mer- 
chandise billed  to  points  outside  the  state, 
is  an  interstate  train  within  the  meaning 
of  the  act.  Fernette  v.  Pere  Marquette  R. 
Co.  176  Mich.  672,  141  N.  W.  1084,  144  N. 
W.  834. 

**  Atlantic  Coast  lane  R.  Co.  v.  Jones,  9 
Ala.  App.  499,  63  So.  693.  The  court  said: 
"Clearly  the  defendant  was  at  the  time  en- 
gaged in  interstate  commerce,  and  the  dead 
engine  was  one  of  the  instrumentalities 
ordinarily  used  by  the  defendant  in  carry- 
ing on  its  business,  and  the  fact  that  this 
instrumentality  was  not  being  put  to  the 
precise  use  for  which  it  was  designed  at  the 
particular  time  when  the  injury  occurred  to 
the  plaintiff  does  not  alter  tiie  fact  that  the 
defendant  was  engaged  in  an  act  of  inter- 
state commerce  at  the  time  the  plaintiff  was 
injured,  and  that  the  plain  dff  was  in  the 
performance  of  his  duties  in  the  line  of  his 
employment,  and  was  injured  by  the  defec- 
tive condition  (as  he  claims)  of  one  of  the 
instrumentalities  ordinarily  used  in  that 
business  by  the  defendant,  but  at  that  time 
temporarily   removed   from   service." 

•»  A  switchman  making  up  an  interstate 
train  is  within  the  protection  of  the  stat- 
ute. Bramlett  v.  Southern  R.  Co.  98  S.  C. 
319,  82  S.  E.  601. 

Where  the  shifting  of  cars  had  to  do  with 
the  making  up  of  an  interstate  train,  the 
work  is  within  the  statute,  although  the 
particular  cars  being  shifted  were  purely 
local  in  character.  Southern  R.  Co.  v. 
Jacobs,  —  Va.  — ,  81  S.  E.  99. 

A  switchman  engaged  in  making  up  a 
train  destined  for  a  point  in  another  state 
L.R.A.1915C. 


is  engaged  in  interstate  commerce,  although 
some  of  the  cars  in  the  train  are  to  be  sent 
out  at  stations  within  the  state  where  the 
employee  is  engaged.  Crandall  t.  Chicago  G- 
W.  R.  Co.  —  Minn.  — ,  150  N.  W.  165. 

A  member  of  a  switching  crew  which 
handled  all  classes  and  character  of  freight 
and  all  kinds  of  cars  during  its  working 
hours,  and  which  transferred  and  put  into 
other  trains  everything  that  came  'in  for 
transfer,  making  no  difference  or  distinc- 
tion between  interstate  and  intrastate  cars, 
is  engaged  in  interstate  commerce,  although 
at  the  particular  time  of  the  injury  the 
crew  had  gone  with  only  their  engine  out- 
side of  the  yard,  in  order  to  re-enter  upon 
another  track  to  continue  their  switching 
work.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Glinn,  —  C.  C.  A.  — ,  219  Fed.  148. 

"  A  freight  conductor,  while  engaged  in 
transferring  baggage  cars  loaded  with  inter- 
state freight  from  one  yard  to  another,  is 
engaged  in  interstate  commerce.  Wagner  v. 
Chicago  k  A.  R.  Co.  180  111.  App.  196,  af- 
firmed in  265  111.  246,  106  N.  E.  809. 

An  employee  connected  with  a  switch 
engine  in  a  yard,  which  moves  indiscrimi- 
nately local  and  interstate  cars,  is  within 
the  statute,  although  at  the  time  he  was 
injured  the  engine  was  attached  to  a  pure- 
ly local  car.  Oberlin  v.  Oregon-Washington 
R.  &  Nav.  Co.  —  Or.  — ,  142  Pac.  564. 

The  shifting  in  a  yard  of  cars  loaded 
with  intrastate  freight  is  not  within  the 
statute,  although  the  cars  might  have  been 
brought  into  the  yard  by  an  interstate 
train,  where  such  train  had  proceeded  on 
its  way  before  the  injury.  Norton  v.  Erie 
R.  Co.  163  App.  Div.  466,  148  N.  Y.  Supp. 
769. 

WThornbro  Y.  Kansas  City,  M.  &  O.  R. 
Co.  91  Kan.  684,  139  Pac.  410.  The  court 
said:  "It  cannot  be  doubted  that  the  work 
of  the  deceased  had  a  real  and  substantial 
relation  to  interstate  commerce.  The  re- 
arrangement, as  well  as  delay,  required  in 
picking  up  a  car  by  the  way,  necessarily  af- 
fects the  operation  and  movement  of  a 
train,  and  it  cannot  be  held  that  an  em- 
ployee upon  such  a  train  as  this,  while 
doing  such  work,  is  not  engaged  in  inter- 
state commerce,  whatever  may  be  the 
origin  or  destination  of  the  particular  car. 
To  hold  otherwise  would  be  contrary  to  the 
manifest  purpose  of  the  act,  which,  as  we 
have  seen,  has  been  generally  construed 
broadly  and  liberally,  as  it  should  be,  in 
the  interest  of  humanity  and  commerce 
alike." 
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ute  notwithstanding    the    train    which    he 
works  on  is  an  intrastate  train.  >8 

But  the  Oklahoma  court  has  held  that 
where  a  brakeman  was  injured  while  mak- 
ing a  coupling  between  the  tender  and 
the  baggage  car,  and  it  did  not  appear  tliat 
the  engine  tender  or  baggage  car  contained 
any  person  or  thing  en  route  from  or  to 
any  place  beyond  the  state,  or  that  either 
of  these  had  come  from  beyond  the  state, 
the  brakeman  was  not  engaged  in  inter- 
state commerce,  notwithstanding  it  was  the 
carrier's  intent  to  immediately  thereupon 
incorporate  in  said  train  a  number  of 
freight  cars,  three  of  which  were  then  in 
the  service  of  interstate  commerce.**  See, 
however,  the  criticism  of  this  case  in  sub- 
division VII.  1,  supra. 

d.  Repairing  roadbed,  tracks,  etc. 

Supplementing  note  in  47  I1.R.A.  (N.8.) 
54. 

The  work  of  maintaining  roadbed  and 
track  in  a  proper  condition  after  they  hare 
become  instrumentalities  of  interstate  com- 


merce is  within  the  act.**  This  includes 
tlie  work  of  ballasting  the  track,  91  taking 
up  »*  or  laying  rails,  **  repairing  bridges  94 
and  trestles,  9»  and  the  work  of  sweeping 
snow  from  switches.  9« 

A  section  foreman,  while  removing  a 
hand  car  from  the  tracks  in  front  of  an  in- 
terstate train,  is  without  the  protection  of 
the  statute.  97  And  an  employee  who  has 
been  engaged  in  ballasting  the  track  of  an 
interstate  railroad  is,  while  taking,  after 
his  regular  work  is  done,  the  hand  car  to 
a  point  where  it  may  be  taken  from  the 
track,  which  work  he  was  doing  at  the  di- 
rection of  his  foreman,  still  engaged  in  in- 
terstate commerce,  and  is  within  the  protec- 
tion of  the  statute.  99 

e.  Repairing  rolling  stock. 

Supplementing  note  in  47  L..R..^.(N.S.) 
54. 

The  work  of  repairing  or  cleaning  rolling 
stock  which  has  been  used  and  is  to  be  sub- 
sequently used  in  interstate  commerce  is 
within  the  act.  »9     So,  an  engineer  engaged 


99  Nashville,  C.  4.  St.  L.  R.  Co.  v.  Banks, 
156  Ky.  609,  161  S.  W.  5I>4. 

In  Erie  R.  Co.  v.  Welsh,  89  Ohio  St.  81, 
105  N.  E.  189,  the  court  said:  "Notwith- 
standing his  employment  may  have  been 
entirely  local  and  wholly  within  the  state, 
yet  if,  in  the  course  of  his  service,  it  be- 
came his  duty  to  handle  or  assist  in  hand- 
ling cars  engaged  in  interstate  commerce, 
either  by  taking  them  out  of  or  putting 
them  into  trains,  or  shifting  them  about 
the  various  parts  of  the  railway  yards, 
he  must  be  held  to  have  been  engaged  in 
interstate  commerce  while  actually  so  en- 
gaged in  this  service,  and  the  Federal  laws 
upon  that  subject  would  apply  to  any  trans- 
action occurring  while  he  was  actually  so 
emploved." 

99  Atchison,  T.  k  S.  F.  R.  Co.  v.  Pitts,  — 
Okla.  — ,  145  Pac.  13  48. 

90  Allegations  in  a  complaint  to  the  ef- 
fect that  while  the  plaintiff  was  employed 
in  operating  a  steam  shovel  in  the  removal 
of  earth  from  the  roadbed  and  track  of  the 
defendant,  and  in  the  repair  and  mainte- 
nance of  the  track  and  roadbed,  which  were 
employed  for  the  transportation  and  move- 
ment of  defendant's  trains  in  the  conduct  of 
business  which  was  interstate  business,  are 
sufficient  to  show  that  the  employee's  re- 
lation to  interstate  traffic  was  so  close  and 
direct  that  his  injuries  tended  to  stop  or 
delay  the  movement  of  trains  engaged  in 
such  commerce.  Tralich  v.  Chicago,  M.  & 
St.  P.  R.  Co.  217  Fed.  675. 

91  San  Pedro.  L.  A.  &  S.  L.  R.  Co.  v. 
Davide,  127  C.  C.  A.  454,  210  Fed.  870. 

92Truesdell  v.  Chesapeake  &.  O.  R.  Co. 
159  Ky.  718,  169  S.  \V.  471.  See  also 
Cherpeski  v.  Great  Northern  R.  Co.  — 
Minn.  — .  150  N.  VV.  1091. 

99  Southern  R.  Co.  t.  Howerton,  —  Ind. 
L.R.A.191.5C. 


— ,  105  N.  E.  1025,  rehearing  denied  in  lOa 
N.  E.  369. 

94  Mcintosh  V.  St.  Louis  &  S.  F.  R.  Co. 
—  Mo.  App.  — ,  168  S.  W.  821. 

96  Louisville  &  N.  R.  Co.  v.  Walker,  — 
Ky.  — ,  172  S.  W.  517. 

96  A  railroad  sectionman,  while  sweeping 
snow  from  switches  connected  with  tracks 
carrying  both  interstate  and  intrastate 
commerce,  is  within  the  protection  of  the 
act.  Hardwick  v.  Wabash  R.  Co.  181  Mo. 
App.  156,  168  S.  W.  328. 

97  Louisville  &  N.  R.  Co.  v.  Kemp,  140  Ga. 
657,  79  S.  E.  558. 

99  San  Pedro,  L.  A.  4  S.  L.  R.  Co.  ▼. 
Davide,  127  C.  C.  A.  454,  210  Fed.  870. 

99  A  shop  employee  engaged  in  repairing 
a  car  which  has  been  used,  and  is  to  be 
used  after  the  repairing  is  completed,  in 
interstate  commerce,  is  within  the  protec- 
tion of  the  statute.  Missouri,  K.  &  T.  R. 
Co.  V.  Denahy,  —  Tex.  Civ.  App.  — ,  165  S. 
W.  529. 

A  car  repairer  injured  while  at  work  on 
a  car  which  had  come  into  the  state  on  an 
interstate  errand,  and  was  being  returned, 
is  within  the  statute.  Gaines  v.  Detroit, 
G.  H.  &  M.  R.  Co.  —  Mich.  — ,  148  N.  W. 
397. 

A  boiler  maker's  helper  engaged  in  re- 
pairing a  locomotive  regularly  employed  in 
interstate  transportation,  and  destined  for 
return  thereto  upon  completion  of  repairs, 
is  employed  in  interstate  commerce,  and  is 
within  the  protection  of  the  Federal  em- 
plovers'  liability  act.  Law  v.  Illinois  C. 
R.  Co. 

An  employee  in  a  roundhouse  injured 
while  repairing  an  engine  which  for  some 
time  before  and  immediately  prior  to  his 
injury,  had  been  used  in  hauling  both  intra- 
state and  interstate   commerce,   and   which 
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in  inspecting,  oiling,  and  testing  an  engine 
which  had  just  been  talten  from  a  repair 
shop,  and  which  was  upon  a  side  track  be- 
ing made  ready  for  a  trial  trip,  after  which, 
if  found  satisfactory,  it  was  to  draw  an  in- 
terstate train,  is  himself  engaged  in  inter- 
state commerce.  lOO  A  workman  at  work 
in  the  car  shops  of  a  railroad  on  appliances 
to  be  placed  on  cars  engaged  in  interstate 
commerce  is  within  the  act.  ICI 

But  the  Wisconsin  court  has  held  that 
taking  care  of  an  engine  after  its  run  and 
preparing  it  for  the  roundhouse  are  not  in- 
terstate commerce,  although  on  its  run  it 
may  have  drawn  an  interstate  train,  lot 
The  court  followed  an  earlier  case  in  the 
same  state  in  which  it  was  held  that  an 
employee  engaged  in  repairing  a  boiler, 
part  of  the  wrecking  appliance  of  the  car- 
rier, was  not  engaged  in  interstate  com- 
merce when  at  the  time  the  boiler  was  lying 
near  a  wrecking  car  in  a  roundhouse.  108 
These  decisions  are  against  the  decided 
weight  of  authority,  and  also  apparently 
against  the  spirit  of  the  rule  laid  down  by 
the  United  States  Supreme  Court,  i** 

An  employee  in  a  roundhouse  engaged  in 


taking  care  of  a  locomotive  the  last  prior 
trip  of  which  was  in  intrastate  commerce 
is  not  himself  within  the  purview  of  the 
statute  merely  because  the  engine  was- 
whenever  needed  used  in  interstate  com- 
merce. 10* 

/.  Xew  conHtruction, 

Supplementing  note  in  47  L.R.A.  (N.S.> 
54. 

It  seems  to  be  the  rule  enunciated  by  the 
reported  cases,  so  far  as  they  have  touched 
upon  the  point,  that  employees  engaged  in 
new  construction  are  not  within  the  act,  al- 
though the  structure  when  completed  is  to 
be  devoted  to  interstate  commerce.  IW 

g.  Installation  and  repair  of  signal  de- 
vices. 

An  employee  of  an  interstate  railway 
company,  engaged  in  installing  a  new  and 
improved  block  system  along  the  track  of 
the  defendant,  in  place  of  another  system 
already  in  use,  who  at  the  time  of  his  death 
was  returning  to  his  work  train,  from 
which  he  had  been  absent  for  a  necessary 


was  likewise  used  immediately  afterward,  is 
within  the  protection  of  the  statute. 
Winters  v.  Minneapolis  &  St.  L.  R.  Co.  126 
Minn.  260,  148  N.  W.  106. 

A  car  in  process  of  transposition  from 
one  state  to  another  is  in  transit,  and  is 
being  used  in  interstate  commerce  while 
being  switched  at  an  intermediate  yard 
with  other  interstate  cars,  although  there 
may  be  a  purpose  to  switch  a  defective  car 
to  a  repair  track  for  the  repair  of  a  de- 
fective coupler  before  it  leaves  the  yard. 
OtoB  V.  Great  Northern  R.  Co.  —  Minn.  — , 
1.50  X.  W.  922. 

100  Lloyd  V.  Southern  R.  Co.  66  N.  C.  24, 
81  S.  E.  1003. 

101  Lauer  v.  Northern  P.  R.  Co.  —  Wash. 
— ,  145  Pac.  607. 

lOSGray  v.  Chicago  &  N.  W.  R.  Co.  153 
Wis.  637,  142  N.  W.  505. 

i««Ruck  V.  Chicago,  M.  &  St.  P.  R.  Co. 
153  Wis.  158,  140  N.  W.  1074,  cited  in  the 
earlier  note. 

104  See  note  in  47  L.R.A.(N.S.)   57. 

io»  La  Casse  v.  New  Orleans,  T.  4  M.  R. 
Co.  —  La.  — ,  64  So.  1012. 

106  Employees  engaged  in  constructing  a 
tunnel  are  not  within  the  statute,  al- 
though after  the  tunnel  is  completed  it  is 
intended  to  be  used  for  interstate  commerce. 
Jackeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  210 
Fed.  495.  The  court  cited  Pedersen  v.  Dela- 
ware, L.  k  W.  R.  Co.  229  U.  S.  146,  57  L. 
«d.  1125,  33  Sup.  Ct.  Rep.  648,  Ann.  Cas. 
1914C,  153  (included  in  the  earlier  note), 
as  conclusive  of  this  point;  but  in  that  case 
the  statement  of  the  court  is  merely  argu- 
mentative and  wholly  ohiter.  The  injured 
employee  was  repairing  a  bridge  which  was 
already  in  use,  and  the  court  said;  "Of 
1..R.A.1915C. 


course,  we  are  not  here  concerned  with  the 
construction  of  tracks,  bridges,  engines,  or 
cars  which  have  not  as  yet  become  instru- 
mentalities in  such  commerce,  but  only 
with  the  work  of  maintaining  them  in 
proper  condition  after  they  have  become 
such  instrumentalities  and  during  their 
use  as  such." 

In  Bravis  v.  Chicago,  M.  &  St.  P.  R.  Co. 
217  Fed.  234,  the  court  said:  "Those  em- 
ployed in  the  preparation  or  construction  of 
roadbeds,  rails,  ties,  cars,  engines,  and  other 
instrumentalities  which  are  intended  for 
use  in  interstate  commerce,  but  h^ve  never 
been  and  are  not  in  use  therein,  are  not  em- 
ployed in  interstate  commerce,  and  are  not 
protected  by  that  [Federal  employers'  lia- 
bility] act." 

In  Eng  v.  Southern  P.  Co.  210  Fed.  92, 
the  court  apparently  proceeded  upon  the 
theory  that  an  employee  engaged  in  the 
construction  of  a  new  building  would  not 
be  within  the  act,  although  such  building 
was  intended  to  be  used  as  an  instrumen- 
tality of  interstate  commerce. 

An  employee  engaged  in  the  construction 
of  a  bridge  600  feet  distant  from  the  rail- 
road, on  a  cut-off  more  than  a  mile  in 
length,  which  had  never  been  provided  with 
rails  or  used  as  a  railroad,  is  not  employed 
in  interstate  commerce,  although  his  em- 
ployer is  so  engaged  and  intends  to  use  the 
cut-off  therein  when  completed.  Bravis  v. 
Chicago,  M.  &  St.  P.  R.  Co.  supra. 

Employees  engaged  in  building  a  railroad 
over  which  interstate  commerce  has  never 
passed  is  not  within  the  protection  of  the 
statute.  Chicago  &  E.  R.  Co.  v.  Steele,  — 
Ind.  — ,  108  N.  E.  4. 

In  Thomas  v.  Boston  4  M.  R.  Co.  —  C.  C. 
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purpose  only  a  few  minutes,  is  within  the 
protection  of  the  statute,  lor  And  the  work 
of  installing  a  new  block  system  on  a  rail- 
road engaged  in  both  interstate  and  intra- 
state commerce  is  within  the  protection  of 
the  statute.  IM  An  action  for  the  death 
of  a  signalman  whose  duties  were  to  keep 
in  proper  order  and  repair  the  electric  sig- 
nals over  a  portion  of  the  defendant's  road 
upon  which  interstate  trains  passed  must  be 
prosecuted  under  the  Federal  employers' 
act.  109 


0.  Burden  of  proof  as  to  the  applicabil- 
ity of  the  Pederal  act. 

As  a  prerequisite  to  the  right  of  a  plain- 
tiff to  recover  under  the  Federal  act,  it  is 
necessary  for  him  to  show  that  at  the  time 
of  injury  he  was  actually  engaged  in  in- 
terstate commerce.  i^O  When  the  question 
arises  whether  the  Federal  act  applies,  the 


burden  is  upon  the  person  asserting  it  to 
show  that  the  facts  at  the  time  of  the  hap- 
pening abated  the  original  and  primary 
sovereignty  of  the  state,  and  permitted  the 
exceptional  and  limited  power  of  the  Fed- 
eral government  to  attach.  lU 

There  can  be  no  recovery  under  the  Fed- 
eral statute  where  the  plaintiff  fails  to 
show  that  the  train  upon  which  he  was 
working  at  the  time  of  the  injury  was  an 
interstate  train,  although  that  fact  might 
be  a  matter  of  common  knowledge,  m  And 
while  the  court  may  take  judicial  cogni- 
zance of  the  fact  that  trunk-line  railroads 
are  engaged  in  interstate  commerce,  it  will 
not  dispense  with  proof  that  a  particular 
employee  of  such  a  railroad  was  at  the 
time  of  his  injury  engaged  in  such  com- 
merce, rather  than  intrastate  traffic.  U* 

In  the  note  below  are  several  cases  which 
pass  upon  the  question  of  the  sufficiency  of 
evidence  to  show  that  the  employee  was  en- 
gaged in  interstate  commerce,  lu 


A.  — ,  219  Fed.  180,  the  court  apparently 
took  the  view  that  while  the  work  of  re- 
pairing a  roundhouse  which  had  partially 
been  destroyed  by  Are  was  within  the  appli- 
cation of  the  Federal  statute,  yet  if  the 
work  consisted  of  tearing  down  the  round- 
house, so  that  an  entirely  new  structure 
could  be  erected,  such  work  would  not  be 
within  the  application  of  the  statute. 

107  Saunders  v.  Southern  R.  Co.  —  N.  C. 
— ,  83  S.  E.  573. 

IM  Grow  V.  Oregon  Short  Line  R.  Co.  — 
Utah,  — ,  138  Pac.  398.  It  was  contended 
that  since  the  portion  of  the  system  upon 
which  the  employee  was  at  work  had  not 
yet  been  devoted  to  any  commerce,  as  it 
was  not  completed,  it  could  not  be  said  to 
be  within  the  statute,  but  the  court  said 
that  this  contention  was  completely  an- 
swered by  the  United  States  Supreme  Court 
in  the  Pederson  Case. 

109  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Bonham,  —  Tenn.  — ,  171  S.  W.  79. 

llOKnowles  v.  New  York,  N.  H.  &  H.  R. 
Co.  164  App.  Div.  711,  150  N.  Y.  Supp.  99; 
St.  Louis  &  S.  F.  R.  Co.  v.  Brown,  —  Okla. 
— ,  144  Pac.  1075;  Bench  v.  Pennsylvania 
R.  Co.  246  Pa.  1,  L.R.A.— ,  91  Atl.  1056. 

HI  McAuliffe  V.  New  York  C.  &  H.  R.  R. 
Co.  164  App.  Div.  846,  150  N.  Y.  Supp. 
512. 

112  Gordon  v.  New  Orleans  G.  N.  R.  Co. 

—  La.  — ,  64  So.  1014. 

lis  In  Chicago,  R.  I.  &  P.  R.  Co.  v.  McBee, 

—  Okla,  — ,  145  Pac.  331,  the  court  said: 
"While  this  court  may  properly,  in  certain 
cases,  take  judicial  cognizance  of  the  fact 
that  any  one  of  the  many  great  trunk  lines 
of  railway  extending  through  the  various 
states  is  engaged  in  interstate  commerce, 
yet  the  fact  is  equally  as  notorious,  and  as 
much  the  subject  of  judicial  notice,  that 
every  such  railway  is  also  engaged  in  intra- 
state traffic;  and  clearly  it  is  not  a  matter 
of  such  general  knowledge  as  to  dispense 
L.R.A.1915C. 


with  proof  that  any  specific  portion  of  the 
equipment  or  any  particular  employee  of 
such  railway  is  engaged  in  interstate, 
rather  than  intrastate,  commerce  at  any 
precise  time  or  place." 

114  There  can  Be  no  recovery  under  the 
Federal  act  where  all  that  the  evidence 
shows. is  that  the  employee  was  a  brakeman 
in  the  general  freight  yard  of  the  defendant, 
and  that  in  the  yard  wherein  he  was  em- 
ployed cars  containing  both  intrastate  and 
interstate  shipments  were  received,  stored, 
shifted,  and  reloaded  for  transportation 
from  time  to  time,  and  that  the  cars  upon 
which  he  was  at  work  at  the  time  of  the 
injury  were  empties.  Hench  v.  Pennsyl- 
vania R.  Co.  supra. 

The  mere  surmise  on  cross-examination 
of  a  fireman,  that  there  may  have  been 
coal  in  some  of  the  cars,  and  the  further 
surmise  that  some  of  the  coal  may  have 
been  coal  from  other  states,  are  not  suf- 
ficient to  justify  the  court  in  holding  that 
the  employee  was  engaged  in  interstate  com- 
merce, where  the  defendant  had  full  knowl- 
edge of  the  subject,  but  did  not  plead  that 
the  train  was  engaged  in  said  commerce, 
nor  put  in  evidence  any  testimony  on  the 
pari  of  the  conductor  or  engineer  as  to 
such  fact,  nor  show  by  the  bills  of  lading 
that  any  articles  in  the  train  were  being 
transhipped  from  a  point  outside  the  state 
to  a  point  within  the  state.  Ingle  v.  South- 
ern R.  Co.  —  N.  C.  — ,  83  S.  E.  744. 

Where  there  was  no  direct  evidence  that 
the  train  upon  which  the  employee  was  an 
engineer  contained  cars  loaded  with  inter- 
state freight,  that  question  is  to  be  sub- 
mitted to  the  jury  where  the  superintend- 
ent of  motor  power  for  the  defendant  said 
that  in  a  train  as  long  as  the  one  in  ques- 
tion most  of  the  cars  would  have  to  come 
from  without  the  state,  and  the  engineer  on 
another  train  testified  that  he  thought  that 
all  the  oil  and  lumber  with  which  most  of 
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Till.  Defense*  abrogated  or  modified. 

1.  Fellovo  servant  doctrine. 

Supplementing  note  in  47  L.R.A.  (N.S.) 
80. 

Probably  the  most  important  change  in 
the  common  law  made  by  the  Federal  law 
is  the  abrogation  of  the  so-called  fellow 
servant  doctrine,  so  that  a  common  carrier 
is  liable  for  an  injury  to  an  employee  al- 
thou;;h  such  injury  was  caused  by  the  neg- 
ligence of  a  fellow  servant.  That  the  fel- 
low servant  doctrine  is  not  available  as  a 
defense  to  an  action  under  the  statute  is 
expressly  declared  in  one  case,  and  is  as- 
sumed in  practically  every  other  case  which 
has  construed  the  act.  lU 

The  so-called  fellow  servant  doctrine  is 
frequently  considered  as  a  branch  of  the 
doctrine  of  assumption  of  risk.  This  leads 
to  confusion,  for  the  defense  of  assumption 
of  risk  is  still  open,  as  is  sliown  in  sub- 
division 3,  infra,  while  the  defense  bi 
co-service  is  abolished.  In  a  number  of  de- 
cisions it  is  stated  that  the  defense  of  as- 
sumption of  the  risk  of  negligence  on  the 
part  of  fellow  servants  is  not  available  in 
an  action  under  the  statute,  us 

In  one  case  arising  in  the  circuit  court 
of  appeals,  it  has  been  held  that  an  em- 
ployee does  not  assume  the  risk  of  the  neg- 


ligence of  fellow  servants  which  consists  of 
the  customary  negligent  operation  of 
trains,  iw  This  decision  seems  contrary  to 
the  spirit  of  the  act.  There  can  be  no 
question  that  an  employee  does  assume  the 
risks  of  defective  conditions  of  which  he  is 
aware,  although  such  conditions  were 
caused  by  the  prior  negligence  of  fellow 
servants.  But  this  decision  goes  further 
and  holds  that  the  employee  will  be  held  to 
have  assumed  the  risk  of  future  negligent 
acts,  provided  only  that  such  acts  are  cus- 
tomary. This  is  not  the  view  ordinarily 
taken,  and  furthermore  such  a  view  is  based 
upon  the  theory  that  the  employee  must 
presume  that  the  fellow  servant  will  con- 
tinue to  be  negligent,  and  it  is  a  basic 
principle  that  negligence  will  not  be  pre- 
sumed. 

2.  Contributory  negligence. 

Supplementing  note  in  47  L.RA.(N.S.) 
61. 

The  statute  establishes  the  old  doctrine 
of  comparative  negligence,  and  consequent- 
ly contributory  negligence  is  not  a  com- 
plete defense.  ii>  It  has  apparently  been 
held  in  a  case  in  the  Federal  court  of  ap- 
peals that  contributory  negligence  is  a  com- 
plete defense,  but  if  this  is  the  holding  of 
the  court,   it  is  clearly  erroneous   and   in 


the  cars  of  the  train  were  loaded  must  have 
come  from  without  the  state,  since  there 
were  no  sawmills  or  oil  wells  within  the 
state  from  which  it  was  reasonable  to 
suppose  that  the  material  for  the  loads 
could  have  come.  Southern  P.  Co.  v. 
Vaughn,  —  Tex.  Civ.  App.  — ,  165  8.  VV. 
885. 

IWDevine  v.  Chicago,  R.  I.  &  P.  R.  Co. 

—  ni.  — ,  107  N.  E.  595. 

"«  Sweet  V.  Chicago  &  N.  W.  R.  Co.  157 
Wis.  400,  147  N.  W.  1054. 

Whatever  risks  the  deceased  employee 
may  have  assumed  as  to  the  defendant's 
method  of  doing  business,  he  did  not  as- 
sume the  risk  of  injury  from  the  negligence 
of  another  employee.  Caverhill  v.  Boston 
k  M.  R.  Co.  —  X.  H.  — ,  91  Atl.  917. 

A  freight  conductor  does  not  assume  the 
risk  of  the  negligence  of  a  flagman  in  fail- 
ing to  flag  the  train.  Pennsylvania  R.  Co. 
V.  Goughnour,  126  C.  C.  A.  39,  208  Fed. 
961. 

In  Graber  v.  Duluth,  8.  S.  A  A.  R.  Co. 

—  Wis.  — ,  150  X.  W.  489,  it  is  said:  "The 
assumption  of  risk  saved  to  employers  un- 
der the  Federal  act  as  a  shield  against  the 
consequences  of  injuries  to  employees  does 
not  include  risk  of  unexpected  negligent 
acts  of  cocmployees." 

"Tin  Boldt  v.  Pennsylvania  R.  Co.  218 
Fed.  367,  the  court  held  that  it  was  not 
error  for  the  trial  judge  to  refuse  to  charge 
as  follows:  "The  risk  the  employee  now 
assumes  since  the  passage  of  the  Federal 
emplorers'  liability  act  is  the  ordinary 
L.R.a'.1916C. 


I  dangers  incident  to  his  employment,  which 
does  not  now  include  the  assumption  of 
risk  incident  to  the  negligence  of  defend- 
ant's ofliccrs,  agents,  or  employees."  The 
ground  of  this  decision  was  that  the  negli- 
gence complained  of  was  the  operation  of 
the  cars  by  the  deceased's  fellow  servants, 
causing  violent  striking  of  standing  cars  by 
other  cars  being  let  down  a  decline,  and 
that  this  was  of  almost  daily  occurrence, 
and  that  consequently,  if  this  operation  was 
negligent,  it  was  negligence  obvious  to  the 
deceased,  and  that  the  jury  might  find  that 
1  such  usual  operation  was  a  risk  which  he 
assumed. 

!!•  Bombolis  v.  Minneapolis  4  St.  L.  R. 
Co.  —  Minn.  — ,  150  N.  W.  385;  Saunders 
v.  Southern  R.  Co.  —  N.  C.  — ,  83  S.  E. 
573. 

The  plaintiff  is  not  required  to  show  that 
he  was  free  from  fault.  Charleston  &  VV.  C. 
R.  Co.  V.  Brown,  13  Ga.  App.  744,  79  S.  E. 
932. 

A  request  to  charge  as  a  matter  of  law 
that  a  switchman  whose  arm  was  crushed 
between  two  cars  moving  in  interstate  com- 
merce could  not  recover  from  the  carrier  it 
he  gave  the  "come  ahead"  signal  as  he 
entered  between  the  cars  to  examine  the 
defective  coupling  mechanism  is  properly 
refused  as  incompatible  with  the  provisions 
of  the  employers'  liability  act  of  April  22, 
1908,  establishing  the  rule  of  comparative 
negligence.  Grand  Trunk  Western  R.  Co. 
V.  Lindsay,  233  U.  S.  42,  58  L.  ed.  838,  34 
Sup.  Ct.  Rep.  581. 
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conflict  with  the  ruling  of  the  United  States 
Supreme  Court  cited  in  the  last  note.  lU 

Contributory  negligence  is  still  a  factor 
in  the  case,  uo  but  it  goes  only  to  the 
dimunition  of  the  damages.  Ul  An  instruc- 
tion is  properly  denied  which  made  a  neg- 
ligent act  on  the  part  of  the  plaintiff  im- 
peratively reduce  the  damages  to  a  nominal 
sum.  iss 

The  plaintiff  in  an  action  under  the  stat- 
ute has  a  right  to  a  plain  and  unambiguous 
instruction  to  the  effect  that  contributory 
negligence  is  not  a  complete  defense  under 
the  Federal  statute,  but  that  it  should  be 
considered  in  mitigation  of  damages.  U* 
So,  where  the  defendant  claims  that  the 
employee  has  been  guilty  of  contributory 
negligence,  an  instruction  upon  the  amount 


of  the  recovery  is  erroneous  if  it  taiU  to  tell 
the  jury  that  the  recovery  is  to  be  di- 
minished by  the  contributory  negligence,  if 
any.  >«* 

And  it  has  been  held  that  contributory 
negligence  is  not  a  separate  issue  in  the 
case.  i«»  So,  where  the  issue  of  contribu- 
tory negligence  has  been  fairly  tried  and 
submitted,  and  there  is  no  question  of  ex- 
cessive damages,  the  question  of  contribu- 
tory negligence  is  of  no  importance  on  the 
appeal.  1*8 

Under  the  statute  it  is  not  a  question  of 
majority  of  negligence,  but  rather  one  of 
proportion;  1*7  and  the  damages  are  to  be 
diminished  in  proportion  to  the  amount  of 
negligence  attributed  to  the  negligent  em- 
ployee   as    compared    with    the    combined 


119  In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hlnes,  127  C.  C.  A.  632,  211  Fed.  204,  a 
judgment  for  the  plaintiff  was  reversed  by 
reason  of  the  failure  of  the  trial  judge  to 
give  an  instruction  to  the  effect  that  if  the 
jury  believed  from  the  evidence  that  the 
plaintiff  was  negligent  in  pulling  out  a  nail 
which  fastened  a  shield  encasing  the  water 
gauge  without  first  turning  off  the  steam 
valve  and  the  water  valve  and  opening  the 
drain  cock,  they  should  find  for  the  defend- 
ant. It  is  impossible  to  determine  upon 
what  theory  the  court  rendered  this  de- 
cision. The  complaint  showed  that  both  the 
defendant  and  the  plaintiff  were  engaged  in 
interstate  commerce  at  the  time  of  the  in- 
jury, but  the  majority  opinion  ignores  the 
statute  entirely,  and  treats  contributory 
negligence  as  a  complete  bar  to  the  action; 
and  this  notwithstanding  that  Shelby, 
Circuit  Judge,  in  a  dissenting  opinion, 
points  out  that  the  statute  prevents  the 
defense  of  contributory  negligence  from 
completely  barring  any  action  properly 
brought  under  the  act. 

1*0  Contributory  negligence  may  still  be 
shown,  but  its  effect  is  only  to  diminish  the 
damages.  Fish  v.  Chicago,' R.  I.  &  P.  R.  Co. 
—  Mo.  — ,  172  S.  W.  340. 

Contributory  negligence  is  to  be  con- 
sidered except  in  the  case  of  a  violation  of 
a  statute  enacted  for  the  benefit  of  the  em- 
ployees. Gee  V.  Lehigh  Vallev  R.  Co.  163 
App.  Div.  274,  148  X.  Y.  Supp.  882. 

1*1  La  Mere  v.  Railway  Transfer  Co.  125 
Minn.  159,  145  N.  \V.  1068:  Hardwick  v. 
Wabash  R.  Co.  181  Mo.  App.  156,  168  S.  W. 
328;  Kenney  v.  Seaboard  Air  Line  R.  Co. 
165  N.  C.  99,  80  S.  E.  1078;  White  v. 
Central  Vermont  R.  Co.  87  Vt.  330,  89  Atl. 
618. 

1K>  Louisville  &  N.  R.  Co.  v.  Lankford, 
126  C.  C.  A.  247,  209  Fed.  321. 

US  Where  the  language  used  by  the  trial 
court  in  instructing  the  jury  as  to  the  ef- 
fect of  contributory  negligence  was  doubt- 
ful in  moaning  and  confusing,  and  the  pre- 
siding judge,  with  full  opportunity  of  ob- 
servation, believed  that  the  instruction  did 
not  fairly  and  sufficiently  inform  the  jury 
upon  a  material  matter  of  the  law,  the 
L.R.A.1916C. 


order  granting  a  new  trial  will  not  be  re- 
versed. Ross  V.  St.  Louis  &  S.  F.  R.  Co. 
—  Kan.  — ,  144  Pnc.  844. 

1*4  Hall  V.  Vandalia  R.  Co.  169  111.  App. 
12. 

1«»  In  Lloyd  v.  Southern  R.  Co.  166  N.  C. 
24,  81  S.  E.  1083,  the  following  issues  were 
tendered  by  the  defendant:  "(1)  Did  the 
plaintiff  contribute  by  his  negligence  to  his 
own  injury  as  alleged  in  the  answer?  (2) 
How  much  is  the  whole  amount  of  damages 
sustained  by  the  plaintiff  by  reason  of  the 
injuries  received  by  him?  (3)  What  sum 
should  be  deducted  from  the  damages  sus- 
tained by  the  pluintitF  as  the  proportion  or 
just  share  thereof  attributable  to  the- 
negligence  of  the  plaintiff?"  Tlie  appel- 
late court  held  that  they  were  properly  re- 
fused, as  contributory  negligence  was  not  a 
defense  or  bar  to  the  action  under  the  Fed- 
eral act.  but  could  be  considered  only  on  the 
inquiry  as  to  damages,  and  no  separate  is- 
sue was  necessary  for  this  purpose. 

Where  the  courts  submit  to  issue 
"whether  the  intestate  of  the  plaintiff  was 
killed  by  the  negligence  of  the  defendant  as 
alleged  in  (he  complaint,"  and  "what  dam- 
age, if  any,  the  plaintiff  is  entitled  to  re- 
cover," which  instruction  submitted  the 
whole  matter  in  dispute  fairly  to  the  jury, 
it  is  not  error  not  to  submit  separate  issues 
as  to  how  much  was  assessed  by  the  jury  as 
the  total  damages,  and  how  much  was  de- 
ducted for  the  contributory  negligence  of 
the  employee.  Gray  v.  Southern  R.  Co.  — 
N.  C.  — ,  83  8.  E.  849. 

1*8  La  Mere  v.  Railway  Transfer  Co.  125 
Minn.  159,  145  N.  W.  1068. 

1*T  It  is  not  error  for  the  trial  court  to 
refuse  an  instruction  on  the  question  of  the 
measure  of  damages  to  the  effect  that  if  the 
plaintiff's  negligence  was  equal  to  or  ex- 
ceeded that  of  the  defendant,  the  jury  must 
find  ior  the  defendant.  Chadwick  v.  Oregon- 
Washington  R.  &  Nav.  Co.  —  Or.  — ,  144 
Pac.  1105.  The  court  said:  "Let  us  sup- 
pose that  both  parties  were  equally  negli- 
gent in  the  estimation  of  the  jury,  and 
that  the  actual  damages  of  the  defendant 
were  properly  assessable  at  $2,000.  In  such 
a  case  the  verdict  should  be  for  the  plain- 
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negligence  of  him  and  the  employer.  i«« 
The  damages  recoverable  in  case  of  con- 
tributory negligence  on  the  part  of  the  em- 
ployee bear  "the  same  relation  to  the  full 
amount  as  the  negligence  attributable  to  the 
carrier  bears  to  the  entire  negligence  at- 
tributable to  both."  l»  The  Kentucky  court 
of  appeals  has  reversed  a  judgment  for  the 


plaintiff  where  the  trial  court  gave  an  in- 
struction which  it  construed  as  telling  the 
jury  that  the  negligence  of  the  plaintilf 
was  to  be  compared  with  that  of  the  de- 
fendant. IM  The  position  of  the  Ken- 
tucky court  is  not  entirely  clear.  Its  state- 
ment as  quoted  is  not  very  explicit,  and  it 
is  difficult  to  read  into  the  instruction  the 


tiff  in  the  sum  of  $1,000,  for  the  reason 
that  his  negligence  is  one  half  of  the  sum 
total  of  all  the  negligence  of  both  parties." 

IM  White  V.  Central  Vermont  R.  Co.  87 
Vt.  330,  89  Atl.  618. 

Where  the  cause  of  negligence  is  partly 
attributable  to  the  decedent  and  partly  to 
the  carrier,  the  administratrix  cannot  re- 
cover full  damages,  but  only  a  proportional 
amount  bearing  the  same  relation  to  the 
full  amount  as  the  negligence  attributable 
to  the  carrier  bears  to  the  entire  negligence 
attributable  to  both.  Louisville  &  X.  R.  Co. 
V.  lleinig,  —  Ky.  — ,  171  S.  W.  853. 

Contrftutory  negligence  of  the  plaintiff 
alone  will  not  operate  to  defeat  his  cause  of 
action,  but  may  be  shown  to  reduce  the 
damages  which  he  might  otherwise  claim,  in 
the  proportion  which  his  negligence  bears  to 
the  sum  total  of  all  the  negligence  affecting 
the  transaction  from  every  source.  Chad- 
wick  V.  Oregon-Washington  R.  &  Xav.  Co. 
supra. 

If  the  plaintiff  has  been  guilty  of  con- 
tributory negligence,  the  jury  should  ap- 
portion the  negligence  between  the  plaintiff 
and  the  defendant.  Martin  v.  Atchison,  T. 
&  S.  F.  R.  Co.  —  Kan.  — ,  145  Pac.  84!). 

Contributory  negligence  is  not  a  bar  to  a 
recovery,  but  the  damages  shall  be  di- 
minished by  the  jury  in  proportion  to  the 
amount  of  the  negligence  attributable  to  the 
emploj-i>e.  Hall  v.  Vandalia  R.  Co.  109  111. 
App.  12. 

In  Tilghman  v.  Seaboard  Air  Line  R. 
Co.  —  X.  C.  — ,  83  S.  E.  315,  the  court  inti- 
mated that  in  a  case  where  the  negligence 
of  the  plaintiff  was  equal  to  that  of  the  de- 
fendant, the  plaintiff  would  be  entitled  to 
the  full  amount  of  damages  less  an  allow- 
ance of  one  half  to  be  deducted  on  accoiuit 
of  his  contributory  negligence. 

Under  the  act,  in  a  case  otherwise  prop- 
er, it  is  necessary  to  submit  the  matter  of 
contributory  negligence  of  the  pl.Tiiitiff  to 
the  jury  in  order  that  the  same  may  be 
compared  with  tlie  negligence  of  the  defend- 
ant and  the  damages  apportioned  as  the 
negligence  of  each  caused  the  injury,  and 
diminished  accordingly.  Pfeiffor  v.  Oregon- 
Washington  R.  &  Xav.  Co.  —  Or.  — ,  144 
Pae.  762. 

Tlie  defendant  is  liable  if,  through  other 
employees,  it  is  guilty  of  any  causative 
negligence,  no  matter  how  slight  in  com- 
parison to  that  of  the  plaintiff,  and  the  total 
damages  arc  to  be  apportioned  between  the 
plaintiff  and  the  defendant  according  to 
their  respective  fraction  of  the  total  negli- 
gence. New  York,  C.  &  St.  L.  R.  Co.  v. 
Xiebel,  214  Fed.  962. 

i»  Louisville  &  X.  R.  Co.  t.  Lankford, 
L.R.A.1915C. 


126  C.  C.  A.  247,  209  Fed.  321,  quoting  Nor- 
folk 4  W.  R.  Co.  V.  Earnest,  229  U.  S.  114, 
57  L.  ed.  1096,  33  Sup.  Ct.  Rep.  654,  Ann. 
Cas.  191 4C,  172. 

In  the  latter  case,  the  Supreme  Court, 
after  stating  that  the  instruction  with  ref- 
erence to  the  diminution  of  damages  be- 
cause of  contributory  negligence  whs  not 
happily  worded,  thus  construed  the  statute: 
"We  say  this  because  the  statutory  direc- 
tion that  the  diminution  shall  be  'in  pro- 
portion to  the  amount  of  negligence  at- 
tributable to  such  employee'  means,  and  can 
only  mean,  that,  where  the  causal  negligence 
is  partly  attributable  to  him  and  partly  to 
the  carrier,  he  shall  not  recover  full  dam- 
ages, but  only  a  proportional  amount,  bear- 
ing the  same  relation  to  the  full  amount  as 
the  negligence  attributable  to  the  carrier 
bears  to  the  entire  negligence  attributable  to 
both;  the  purpose  being  to  abrogate  the 
common-law  rule  completely  exonerating  the 
carrier  from  liability  in  such  a  case,  and  to 
substitute  a  new  rule  confining  the  exonera- 
tion to  a  proportional  part  of  the  damages 
corresponding  to  the  amount  of  negligence 
attributable  to  the  employee." 

i»«In  Xashville,  C.  &  St.  L.  R.  Co.  v. 
Banks,  166  Ky.  609,  161  S.  W.  554,  the  trial 
court  had  instructed  the  jury  to  the  effect 
that  if  they  found  both  parties  to  have  been 
guilty  of  negligence,  '"then  you  will  dimin- 
ish the  damages,  if  any,  you  may  assess  in 
his  favor,  in  proportion  to  the  amount  of 
negligence,  if  any,  attributable  to  him  in 
causing  or  producing  the  injury  complained 
of  by  him."  The  Kentucky  court  of  appeals, 
holding  that  this  instruction  violated  the 
rule  laid  down  by  the  United  States  .Su- 
preme Court  in  the  Karnost  Case,  said: 
"The  instruction  of  the  court  does  not  con- 
form to  the  rule  thus  laid  down.  It  does  not 
in  terms  state  what  the  amount  of  negligence 
attributable  to  him  is  to  be  in  proportion 
to;  but,  as  in  the  previous  part  of  the  in- 
struction the  negligence  of  the  defendant 
and  his  negligence  are  referred  to,  we  think 
the  natural  meaning  of  the  instruction  is 
that  the  damages  are  to  be  diminished  in  the 
proportion  to  the  amount  of  negligence  at- 
tributable to  him  and  that  attributable  to 
defendant,  which,  as  shown  above,  is  not  the 
construction  of  the  statute  adopted  by  the 
SiipT-eme  Court." 

Similar  instructions  wore  held  erroneous 
and  the  judgment  for  the  plaintiff  reversed 
in  Cincinnati,  X.  O.  &  T.  P.  R.  Co.  v.  Goode, 
—  Ky.  — ,  173  S.  W.  329,  although  the 
court  in  speaking  of  the  Hanks  case  said: 
"We  had  doubt  then  and  it  may  well  be 
doubted  now  if  the  construction  we  placed 
on  that  opinion  was  correct,  but  we  think  it 
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meaning  which  the  court  of  appeals  did. 
And  it  should  also  be  noted  that  while  the 
United  States  Supreme  Court  said  that  the 
language  wag  not  happily  chosen,  neverthe- 
less the  mistake  was  not  improbably  a 
purely  verbal  one,  and  the  judgment  was 
not  reversed  because  of  it. 

The  Kentucky  court  has  also  held  that  an 
instruction  not  embracing  a  rule  stated  by 
the  Supreme  Court  was  erroneous,  al- 
though it  was  in  the  language  of  the  stat- 
ute. **i  But  the  South  Carolina  supreme 
court  has  held  that  a  trial  court  does  not 
err  in  telling  the  jury  that  they  are  to 
,"deduct"  a  reasonable  amount  for  con- 
tributory negligence,  instead  of  telling  them 
that  the  damages  are  to  be  diminished  on 
account  of  contributory  negligence,  isg 


In  a  proper  case  the  doctrine  of  lest  clear 
chance  is  applicable  to  an  action  brought 
under  the  act.i" 

Where  the  plaintiff's  negligence  was  the 
sole  cause  of  the  injury,  there  can  be  no  re- 
covery. 134  So,  where  the  injury  was  caused 
by  the  act  of  the  employee  in  selecting  a 
dangerous  rather  than  a  safe  way  of  avoid- 
ing an  on-coming  train,  his  negligence  in 
so  doing  will  be  deemed  the  pro.vimate  cause 
of  the  injury.  i'» 

Contributory  negligence  is  not  available 
where  the  violation  by  the  common  carrier 
of  any  Federal  statute  enacted  for  the 
safety  of  the  employees  contributed  to  the 
injury.  M8  But  Federal  statutes  only  were 
embraced  by  the  phrase,  "any  statute  enact- 
ed for  the  safety  of  employees,"  in  the  pro- 


safer  practice  to  now  follow  the  views  ex- 
pressed in  these  opinions  and  accordingly 
the  judgment  must  be  reversed." 
i  In  Louisville  &  N.  R.  Co.  v.  HoUoway,  — 
Ky.  — ,  173  S.  W.  343,  the  court  held  that 
an  instruction  which  did  not  follow  the  rule 
laid  down  in  the  Earnest  case  was  erroneous 
notwithstanding  the  instruction  used  the 
language  of  the  statute. 
I  181  In  Nashville,  C.  &  St.  L.  R.  Co.  v. 
Henry,  158  Ky.  88,  164  S.  W.  311,  the  court 
held  that  the  following  instruction  was  er- 
roneous: "Then  you  will  diminish  the 
'damages,  if  any,  you  may  assess  in  his 
favor,  in  proportion  to  the  amount  of  negli- 
gence, if  any,  attributable  to  him  in  caus- 
,ing  or  producing  the  injury  complained  of 
,by  him."  The  court  said  that  this  instruc- 
tion did  not  follow  the  rule  laid  down  by 
the  Earnest  Case,  although  it  did  follow  the 
language  of  the  statute. 

In  an  action  brought  under  the  Federal 
statute,  the  instructions  on  the  measure  of 
damages  and  on  contributory  negligence 
should  be  given  in  the  form  approved  by  the 
Supreme  Court  of  the  United  States.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Nolan,  — 
Ky.  — .  170  S.  W.  650. 

IM  Tilghman  v.  Seaboard  Air  Line  R.  Co. 
—  N.  C.  — ,  83  S.  E.  315.  The  appellate 
court  said  that  this  appeared  to  be  a  dis- 
tinction without  a  difference,  and  that  a 
jury  of  twelve  men  would  not  know  the  dif- 
ference between  the  two,  even  if  there  was 
any  difference  beyond  a  metaphysical  dis- 
tinction. 

i»»  Grav  V.  Southern  R.  Co.  —  N.  C.  — ,  83 
S.  E.  849.  The  court  said :  "It  is  not  suf- 
ficient defense  of  the  negligence  of  the  de- 
fendant that  the  engineer  could  not  have 
stopped  the  train  in  time  to  avoid  the  death 
of  the  plaintiff's  intestate,  after  he  per- 
ceived him  on  the  track.  The  question  is 
whether  the  engineer  could  have  stopped  the 
train  in  time  to  have  avoided  killing  the 
deceased  after  lie  could  have  perceived  the 
danger  of  the  deceased,  had  the  engineer  and 
fireman  been  in  the  exercise  of  proper  dili- 
gence on  the  lookout." 

IM  Smith  V.  Atlantic  Coast  Line  R.  Co. 
127  C.  C.  A.  311,  210  Fed.  761;  Pennsyl- 
L.R.A.1015C. 


vania  R.  Co.  v.  Goughnour,  126  C.  C.  A.  39, 
208  Fed.  961. 

It  is  only  when  the  plaintiff's  act  is  the 
sole  cause,  when  the  defendant's  act  is  no 
part  of  the  causation,  that  defendant  is 
free  from  liability  under  the  act.  Grand 
Trunk  Western  R.  Co.  v.  Lindsay,  120  C.  C. 
A.  186,  201  Fed.  837;  Pennsylvaaia  Co.  t. 
Cole,  214  Fed.  948. 

Assuming  that  the  act  of  the  plaintiff  in 
obeying  the  order  of  his  superior  in  making 
a  coupling  by  placing  his  foot  against  tlie 
bumper  was  negligence,  nevertheless  the 
question  still  remains  open  whether  such 
negligent  act  was  the  sole  cause  of  the  in- 
jury, or  whether  the  defective  condition  of 
the  bumper  contributed  thereto.  Smith  v. 
Atlantic  Coast  Line  R.  Co.  supra. 

To  prevent  a  recovery  the  contributory 
negligence  must  be  the  sole  cause  of  the  in- 
jurv.  Louisville  &  N.  R.  Co.  v.  Winkler, 
—  Ky.  — .  173  S.  W.  151. 

In  Louisville  &  N.  R.  Co.  v.  HoUoway,  — 
Ky.  — ,  173  S.  W.  343,  the  court  said  that 
an  instruction  is  erroneous  which  permits 
recovery  if  the  contributory  negligence  of 
the  employee  was  the  sole  cause  of  the  in- 
jury. 

186  Pankey  v.  Atchison,  T.  &  S.  F.  R.  Co. 
180  Mo.  App.  185,  108  S.  W.  274. 

188  Nashville,  C.  &  St.  L.  R.  Co.  v.  Henry, 
158  Ky.  88,  164  S.  W.  311;  Otos  v.  Great 
Northern  R.  Co.  —  Minn.  —  150  N.  W.  922. 

The  contributory  negligence  of  a  switch- 
man whose  arm  was  crushed  between  two 
cars  moving  in  interstate  commerce,  while 
he  was  examining  a  defective  coupling 
mechanism  which  had  several  times  refused 
to  work  automatically  by  impact,  as  re- 
quired by  the  Federal  safety  appliance  act, 
does  not  operate  even  to  diminish  his  re- 
covery. Grand  Trunk  Western  R.  Co.  v. 
Lindiiay,  233  U.  S.  42,  58  L.  ed.  838,  34  Sup. 
Ct.  Rep.  581,  Ann.  Cas.  1914C,  168. 

The  mere  failure  to  observe  a  rule  requir- 
ing inspection  of  coupling  apparatus  by  a 
brakeman  is  contributory  negligence  only, 
and  constitutes  no  defense  where  a  viola- 
tion of  the  safety  appliance  act  contribut- 
ed to  the  injury.  Thornbro  v.  Kansas  City, 
M.  &  0.  R.  Co. '91  Kan.  684,  139  Pac.  410. 


Digitized  by 


Google 


NOTE  TO  SEABOARD  A.  L.  R.  CO.  v.  HORTCN. 


60 


vision  of  the  statute  abrogating  the  defensj 
of  contributory  negligence.  1" 

Th3  absence  of  contributory  negligence 
need  not  be  allied  in  the  complaint.  i*S 
The  question  of  contributory  negligence  is 
for  the  jury,  m  And  it  has  been  said  in  a 
Federal  case  that  under  the  act  no  degree  of 
negligence  on  the  part  of  the  plaintiff,  how- 
ever gross  or  proximate,  can,  as  a  matter  of 
law,  defeat  recovery.  1*9  But  a  less  extreme 
view  was  taken  by  the  Oregon  court.  Ml 

The  burden  of  proof  as  to  contributory 
negligence  is  on  the  defendant,  i** 

in  the  note  below  will  be  found  several 


cases  dealing  with    the    question    of    con- 
tributory negligence  in  particular  cases,  i** 

3.  Asftumption  of  rXale. 

Supplementing  note  in  47  L.R.A.(N.S.) 
62. 

It  has  now  been  authoritatively  estab- 
lished by  a  decision  of  the  United  States 
Supreme  Court,  that  the  common-law  de- 
fense of  assumption  of  risk  is  open  to  the 
defendant  except  in  case  of  the  violation  of 
the  statute  passed  for  the  protection  of 
an  employee.l**    It  has  also  been  so  held  in 


Contributory  negligence  is  eliminated 
where  the  violation  by  the  common  carrier 
of  the  Federal  safety  appliance  act  con- 
tributes to  the  injury.    Ibid. 

iw  Seaboabd  Air  Line  R.  Co.  v.  Hobton. 
The  court  said:  "'For  it  is  not  to  be  con- 
ceived that,  in  enacting  a  general  law  for 
establishing  and  enforcing  the  responsibility 
of  common  carriers  by  railroad  to  their  em- 
ployees in  interstate  commerce.  Congress  in- 
tended to  permit  the  legislatures  of  the  sev- 
eral states  to  determine  the  effect  of  con- 
tributory negligence  and  assumption  of  risk, 
by  enacting  statutes  for  the  safety  of  em- 
ployees, since  this  would  in  effect  relegate  to 
state  control  two  of  the  essential  factors 
that  determine  the  responsibility  of  the  em- 
ployer." 

13*  A  complaint  is  sufficient  which  alleges 
that  the  defendant  was  engaged  in  inter- 
state commerce,  that  the  plaintiff  was  em- 
ployed by  it  on  an  interstate  train,  and  that 
he  suffered  an  injury;  even  if  this  injury 
was  pnrtly  due  to  his  own  negligence,  if  the 
jury  also  resulted  in  part  from  the  negli- 
gence of  an  employee  of  the  carrier,  he  is  en- 
titled to  recover.  Charleston  &  W.  C.  R. 
Co.  v.  Brown,  13  Ga.  App.  744,  79  S.  E.  932. 

189  Missouri,  K.  &  T.  R.  Co.  v.  Rentz,  — 
Tex.  Civ.  App.  — ,  162  S.  W.  959. 

1«  Pennsylvania  Co.  v.  Cole,  214  Fed.  948. 

141  In  Pfeiffer  v.  Oregon-Washington  R.  & 
Nav.  Co.  —  Or.  — ,  144  Pac.  762,  the  court 
said:  ''This  law  lessens  the  necessity  which 
prevailed  before  its  enactment  for  the  court 
to  declare  as  a  matter  of  law  when  the 
plaintiff  is  guilty  of  contributory  negligence. 
This  prerogative  should  be  exercised  by  a 
trial  court  only  in  a  case  where  it  is  plain 
that,  from  all  the  evidence  and  circum- 
stances, only  one  conclusion  could  be  reason- 
ably deduced,  namely,  that  the  plaintiff  was 
at  fault  in  such  respect  and  thereby  con- 
tributed to  his  injury." 

14*  White  V.  Central  Vermont  R.  Co.  87 
Vt.  .^30,  89  Atl.  618. 

14S  A  judgment  for  the  plaintiff  will  be 
reversed  where  the  jury  finds  that  the  plain- 
tiff was  not  guilty  of  contributory  negli- 
gence in  the  matters  charged,  and  then  re- 
duces the  verdict  one  half  upon  the  ground 
of  contributory  negligence.  Cole  v.  Atchi- 
Bon,  T.  &  S.  F.  R.  Co.  92  Kan.  132,  139  Pac. 
1177. 

A  switchman  reaching  in  between  slowly 
i:.RA.iei5C. 


moving  cars  to  remove  a  coupling  pin  after 
repeated  unsuccessful  attempts  to  operate 
the  automatic  coupler  is  not,  as  a  matter  of 
law,  guilty  of  such  contributory  negligence 
as  defeats  his  right  to  recover  for  the  result- 
ing injuries,  because  he  did  not  anticipate 
that  his  foot  might  slip  and  catch,  as  it  did, 
in  an  unblocked  guard  rail  of  which  he  had, 
or  could  be  charged  with,  knowledge.  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Brown,  229  U.  S. 
317.  57  L.  ed.  1204,  33  Sup.  Ct.  Rep.  840,  3 
N.  C.  C.  A.  826. 

A  failure  of  a  car  repairer  to  set  out  a 
blue  flag  before  going  between  cars  to  repair 
them,  as  he  was  required  to  do  by  a  rule  of 
the  company,  does  not  bar  a  recovery  under 
the  employers'  liability  act,  where  it  ap- 
peared that  the  rule,  to  the  knowledge  of 
the  company,  had  been  habitually  disre- 
garded. St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Sharp,  —  Ark.  — ,  17L  S.  W.  96. 

144  The  elimination  of  the  defense  of  as- 
sumption of  risk  by  the  employers'  lia- 
bility act  of  April  22.  1908,  §  4,  in  any  case 
where  the  violation  by  the  carrier  of  any 
statute  enacted  for  the  safety  of  the  employ- 
ees contributed  to  the  injury  or  death  of  the 
employee,  plainly  evidences  the  legislative 
intent  that  in  all  other  cases  such  assump- 
tion of  risk  shall  have  its  former  effect  as  a 
complete  bar  to  the  action.  Seaboabd  Air 
Line  R.  Co.  v.  Hobton. 

The  question  of  the  operation  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908,  as  amended  by  the  act  of  April  S,  1910, 
on  the  doctrine  of  assumption  of  risk,  can- 
not be  said  to  arise  on  a  record  which  shows 
that  the  trial  court's  statement  in  reply  to 
an  exception  to  the  general  charge  based  on 
the  court's  silence  as  to  assumption  of  risk, 
that  he  understood  the  doctrine  to  have 
I>een  abolished  by  that  statute,  was  so  quali- 
fied as  to  convey  clearly  the  idea  that,  as 
the  matters  to  which  the  excepted  charge 
related  purely  concerned  the  common-law 
principles  of  fellow  servant  and  contribu- 
tory negligence,  they  were  controlled  by  the 
provisions  of  the  statute,  and  there  was 
nothing  in  the  excepted  portion  of  the  gen- 
eral charge  which  in  any  possible  way  was 
relevant  to  the  doctrine  of  assumption  of 
risk,— especially  as  this  question  was  not 
presented  by  any  request  to  charge,  nor 
raised  on  the  motion  for  new  trial,  nor  re- 
ferred to  in  the  assignments  of  error  either 


Digitized  by 


Google 


NOTE  TO  SEABOARD  A.  L.  R.  CO.  v.  HORTON. 


a  number  of  lower  Federal  and  state 
courts,  1**  and  assumed  in  several  others.  **« 
Instructions  which  in  effect  make  the  mas- 
ter an  insurer  of  the  safety  of  the  place  of 
work,  thus  excluding  the  defense  of  assump- 
tion of  risk,  are  erroneous.  1*7  But  a  hold- 
ing of  the  circuit  court  of  appeals,  in  af- 
firming a  judgment  of  a  circuit  court  in  an 
action  to  recover  damages  for  personal  in- 
juries, to  the  alleged  effect  that  the  Federal 
employers'  liability  act  abolished,  as  to  all 
cases  coming  under  its  provisions,  the  de- 
fense of  assumption  of  risk,  furnished  no 
ground  for  reversal  where  the  benefit  of  the 
defense  of  assumption  of  risk  was  accorded 
to  the  railway  company  at  the  trial.  l*« 


The  violation  of  the  company's  rules  by 
an  employee  has  no  bearing  on  the  question 
of  his  assumption  of  risk,  but  goes  only  to 
the  question  of  contributory  negligence.  i*» 

But  an  employee  docs  not  assume  risks 
which  are  unknown  to  him,  or  the  dangers 
from  which  are  not  appreciated,  U<*  nor  does 
he  assume  the  risk  where  he  has  complained 
of  the  defect  and  been  peremptorily  ordered 
to  continue  work,  iw 

The  distinction  between  "assumption  of 
risk"  as  applied  to  ordinary  risks  of  the 
service,  and  as  applied  to  extraordinary 
risks  caused  by  the  master's  negligence,  is 
frequently    overlooked,  W»    but    the    Iowa 


in  the  circuit  court  of  appeals  or  in  the  Su- 
preme Court.  Southern  R.  Co.  v.  Gadd,  233 
U.  S.  572,  58  L.  ed.  1099,  34  Sup.  Ct.  Rep. 
696. 

i«  New  Yobk,  N.  H.  &  H.  R.  Co.  v.  Viz- 
VABI;  Guana  v.  Southern  P.  Co.  15  Ariz. 
413,  L.R.A.— ,  139  Pac.  782;  Charles- 
ton &  W.  C.  R.  Co.  v.  Brown,  13  Ga.  App. 
744,  79  S.  E.  932;  Hall  v.  Vandalia  R.  Co. 
369  111.  App.  12;  Fish  v.  Chicago.  R.  I. 
&  P.  R.  Co.  —  Mo.  — ,  172  S.  W.  340;  Bram- 
lett  V.  Southern  R.  Co.  98  S.  C.  319,  82  S.  E. 
601;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Copeland, 
—  Tex.  Civ.  App.  — ,  164  S.  W.  857 ;  South- 
ern R.  Co.  v.  Jacobs,  —  Va.  — ,  81  S.  E. 
99;  Graber  v.  Duluth,  S.  S.  &  A.  R.  Co.  — 
Wis.  — ,  150  N.  W.  489. 

The  assumption  of  risk  is  still  available 
except  where  the  accident  was  caused  by 
the  failure  of  the  railroad  company  to  obey 
the  requirements  of  a  statute  enacted  for 
the  benefit  of  the  employees.  Glenn  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  157  Ky.  453, 
163  S.  W.  461  (holding  that  a  servant 
working  alongside  of  an  unguarded  pit  as- 
sumes the  risk  of  injury  therefrom). 

i«  Pelton  V.  Illinois  C.  R.  Co.  —  Iowa,  — , 
150  N.  W.  236;  Pfeiffer  v.  Oregon-Washing- 
ton R.  &  Nav.  Co.  —  Or.  — ,  144  Pac.  762 ; 
Hartman  v.  Western  Maryland  R.  Co.  240 
Pa.  460,  92  Atl.  698;  Tcxarkana  &  Ft.  S. 
R.  Co.  v.  Casey,  —  Tex.  Civ.  App.  — ,  172 
S.  W.  729. 

Assumption  of  risk  is  a  question  for  the 
jury.  Kirbo  v.  Southern  R.  Co.  —  Ga. 
App.  — ,  84  S.  E.  491. 

W  Southern  R.  Co.  v.  Howerton,  —  Ind. 
— ,  105  N.  E.  1025,  rehearing  denied  in  106 
N.  E.  369. 

!*•  Seaboard  Air  Line  R.  Co.  v.  Moore, 
228  U.  S.  433,  57  L.  ed.  907,  33  Sup.  Ct. 
Rep.  580. 

i*»Oberlin  v.  Oregon-Washington  R.  & 
Nav.  Co.  —  Or.  — ,  142  Pac.  554. 

isoxilcs  V.  Central  Vermont  R.  Co.  87 
Vt.  356,  89  Atl.  629. 

A  section  hand  who  is  ordered  by  his  fore- 
man to  aid  another  hand  in  removing  a 
motor  car  from  the  track  in  front  of  an 
approaching  train,  and  who  immediately 
obeys,  does  not  assume  the  risk  of  injury 
because  of  insufficient  help  in  removing  the 
motor  car.  Missouri,  K.  &  T.  R.  Co.  t. 
L.R.A.1915C. 


Freeman,  —  Tex.  Civ.  App.  — ,  168  S.  W. 
69. 

One  employed  to  assist  in  caring  for  and 
moving  engines  in  a  roundhouse  in  the 
nighttime  without  artificial  light  does  not, 
as  a  matter  of  law,  assume  the  risk  of  in- 
jury in  being  caught,  in  the  customary  per- 
formance of  bis  duties,  between  a  standing 
post  and  an  engine  so  much  wider  than 
those  upon  which  he  had  been  working  as 
to  make  the  space  between  it  and  the  post 
dangerous,  of  which  fact  he  was  not  notified. 
Guana  v.  Southern  P.  Co.  15  Ariz.  413, 
L.R.A.— ,  139  Pac.  782. 

A  locomotive  engineer  does  not,  as  a 
matter  of  law,  assume  the  risk  of  the  use 
of  insufficient  lubricator  indicator  tubes 
used  on  locomotives,  where  the  tensile 
strength  of  such  tubes  could  be  ascertained 
only  by  a  test,  and  insufficient  tubes  had 
the  same  general  appearance  as  those  that 
were  sufficient.  Woodruff  v.  Yazoo  t  M. 
Valley  R.  Co.  129  C.  C.  A.  411,  210  Fed. 
849. 

An  engineer  does  not  assume  the  risk  of 
a  defective  ash  pan  lever,  of  which  defect 
he  was  ignorant.  Lloyd  v.  Southern  R.  Co. 
160  N.  C.  24,  81  S.  E.  1003. 

In  Yazoo  &  M.  Valley  R.  Co.  v.  Wright, 
235  U.  S.  376,  59  L.  ed.  — ,  35  Sup.  Ct. 
Rep.  130,  the  Supreme  Court  proceeded 
upon  the  theory  that  the  defense  of  assump- 
tion of  risks  was  available,  but  it  was  de- 
cided that  the  case  was  not  one  in  which 
the  doctrine  was  applicable,  since  it  was 
clear  that  the  injured  employee  did  not 
voluntarily  incur  the  risk  by  which  he  was 
injured. 

isiln  New  Yobk,  N.  H.  &  H.  R.  Co.  v. 
VizvABi,  it  was  held  that  an  employee 
does  not  assume,  as  a  matter  of  law,  the 
risk  of  injury  from  a  defective  chisel  used 
to  cut  steel  rails,  although  he  believes  that 
it  was  defective,  where  he  calls  the  atten- 
tion of  the  employer's  representative  to  it, 
and  is  ordered  to  go  on  with  the  work. 

162  In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  y. 
Goldston,  ].t6  Ky.  410,  161  S.  W.  246,  it 
was  held  that  if  the  jerk  of  the  train  which 
threw  a  conductor  from  a  caboose  step  was 
only  an  ordinary  jerk,  the  appellant  was, 
under  the  plea  of  assumed  risk,  entitled  to 
an  instruction'  upon  that  subject.  This  is. 
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court  clearly  points  out  the  distinction.  US 
That  the  question  of  assumption  of  risk  is 
immaterial  where-  there  has  been  no  negli- 
gence on  the  part  of  the  carrier  is  shown  by 
a  Xorth  Carolina  decision.  U* 

In  Missouri,  the  state  rule  as  to  assump- 
tion of  risk  is  that  the  defense  is  not  open 
where  the  master  has  been  guilty  of  negli- 
gence. And  in  one  case  it  has  been  held 
that,  although  the  common-law  defense  of 
assumption  of  risk  was  still  open  to  the 
master  in  the  absence  of  a  violation  of  a 
Federal  statute,  nevertheless  what  consti- 
tuted assumption  of  risks  was  to  be  de- 
termined by  the  state  court,  and  as  the 
master  had  been  guilty  of  negligence  there 
could  not  be  an  assumption  of  risk.  U6 
This  case  presents  an  extremely  interesting 
question,  viz.,  whether  or  not  in  an  action 
brought  under  the  Federal  statute,  the  em- 
ployee can  be  held  to  have  assumed  the  risk 
where  the  master  has  been  negligent,  in 
those  states  like  Missouri,  in  which  it  is 
held  that  the  doctrine  of  assumption  of 
risk  has  no  application  where  the  master 
has  been  negligent. 

In  North  Carolina  it  has  been  held  that 
assumption  of  risk  is  a  defense  except  in 
the  cases  specified  in  the  statute,  but  to  be 
available  it  must  be  pleaded.  U6    But  in  a 


Federal  court  it  has  been  held  that  the  de- 
fendant may  have  the  benefit  of  evidence 
tending  to  show  assumption  of  risk,  which 
is  given  by  the  plaliiti^,  although  such  de- 
fense was  not  pleaded.  IM  And  it  has  been 
held  that  the  burden  of  proving  assumption 
of  risk  is  upon  the  defendant,  us 

Where  the  master  has  been  guilty  of  the 
violation  of  a  Federal  statute  enacted  for 
the  benefit  of  employees,  such  as  the  Safety 
appliance  act,  the  defense  of  assumption  of 
risk  is  abrogated  by  the  statute.  U9  But 
an  employee  working  around  stockyards  on 
a  railroad  where  cattle  are  fed  and  watered 
and  loaded  into  and  off  cars  is  not  an  "em- 
ployee" within  the  meaning  of  the  Federal 
hours  of  service  act  of  March  4,  1907,  and 
consequently  must  be  held  to  have  assumed 
the  risk  of  working  an  excessive  number  of 
hours,  so  that  there  can  be  no  recovery 
under  the  Federal  employers'  liability 
act.  160 

The  statute  used  the  phrase  "any  stat- 
ute" passed  for  the  protection  of  employees, 
and  this  phrase  was  taken  by  a  state  court 
as  embracing  state  as  well  as  Federal  stat- 
utes. Ui  But  the  United  States  Supreme 
Court  has  decided  that  only  Federal  stat- 
utes are  meant,  and  consequently  the  de- 
fense is  op^n  although  the  carrier  has  rio- 


to  say  the  least,  a  confusing  statement  of  i 
the  law  applicable  to  the  situation.  If  the 
jerk  was  only  an  ordinary  jerk,  there  was 
no  negligence  either  on  the  part  of  the  rail- 
road company  or  of  a  fellow  servant,  and 
consequently  there  could  be  no  recovery,  not 
because  the  defense  of  assumption  of  risk 
was  available  to  the  defendant,  but  because 
there  was  no  negligence  upon  which  to 
predicate  any  cause  of  action  whatsoever. 

M»In  Pelton  v.  Illinois  C,  R.  Co.  —  Iowa, 
— ,  150  N.  W.  236,  the  court  distinguished 
between  the  assumption  of  the  risk  of  the 
employment  or  the  ordinary  risk  of  the 
service,  and  the  obvious  or  extraordinary 
risk;  assumption  of  risk  in  its  true  sense 
is  an  affirmative  defense,  and  the  defendant 
in  pleading  assumption  of  risk,  must  have 
meant  the  assumption  of  the  extraordinary 
or  obvious  risks  of  the  service;  otherwise, 
under  the  state  rule,  there  was  no  occasion 
for  pleading  it  all. 

iMKenney  v.  Seaboard  Air  Line  R.  Co. 
165  N.  C.  09,  80  S.  E.  1078,  where  the  court 
said  that  there  was  no  evidence  to  support 
the  plea  of  assumption  of  risk,  and  the  only 
reason  presented  by  the  defendant  to  sus- 
tain his  contention  was  that,  if  the  wit- 
nesses for  the  defendant  were  to  be  believed, 
the  cars  collided  in  the  usual  way  and  with- 
out violence,  and  that  upon  this  aspect  of 
the  evidence,  the  intestate  should  be  held 
to  have  assumed  the  risk.  In  reply  to  this 
contention  the  court  said:  "The  difficulty 
about  this  position  is  that  if  this  view  of 
the  evidence  had  been  accepted,  the  'issue 
L.R.A.1916C. 


of  negligence  would  have  been  answered  in 
the  negative  and  the  issue  of  assumption  of 
risk  would  never  have  been  reached." 

IM  Fish  V.  Chicago,  R.  I.  &  P.  R.  Co.  — 
Mo.  — ,  172  S.  W.  340.  The  effect  of  this 
ruling  of  the  Missouri  supreme  court  is 
somewhat  weakened  by  the  fact  that  it  goes 
further  and  apparently  decides  that  the  risk 
in  question  was  not  known  to  the  plaintiff, 
and  consequently  it  would  not  be  assumed 
by  him  under  aiiy  rule  as  to  assumption  of 
risk. 

IM  Lloyd  V.  Southern  R.  Co.  166  N.  C. 
24,  81  S.  E.  1083. 

i»7  New  Yobk,  N.  H.  &  H.  R.  Co.  v.  Viz- 

VASI. 

us  Vickery  v.  New  London  Northern  R. 
Co.  87  Conn.  634,  89  Atl.  277;  Thombro  v. 
Kansas  City,  M.  &  O.  R.  Co.  91  Kan.  684, 
139  Pac.  410. 

i»»La  Mere  v.  Railway  Transfer  Co.  125 
Minn.  159,  145  N.  W.  1068;   Nashville,  C.  , 
&.  St.  L.  R.  Co.  v.  Henry,  168  Ky.  88,  164  ' 
S.  W.  311. 

That  the  court  may  have  committed  error 
in  charging  the  jury  upon  the  question  of 
assumption  of  risk  docs  not  warrant  a  re- 
versal where  the  defendant's  liability  to 
the  plaintiff  arises  out  of  a  violation  of  a 
statutory  duty  arising  under  an  act  of  Con- 
gress. St.  Louis  &,  S.  F.  R.  Co.  v.  Brown, 
—  Okla.  — ,  144  Pac.  1075. 

JM  Schweig  V.  Chicago,  M.  &  St.  P.  R.  Co. 
216  Fed.  750. 

min  Opeahl  v.  Northern  P.  R.  Co.  78 
Wash.  197,  138  Pac.  681,  it  was  held  that 
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lated  a,  state  otatute  passed  for  the  protec- 
tion of  the  employees;  1B2  and  this  is  so 
although  the  state  statute  expressly  abol- 
ishes the  defense.  1^  That  the  act  referred 
only  to  Federal  statutes  was  also  held  by 
various  state  courts.  18* 

IX,  For  whose   benefit  the  statute 
inuresi  survival  of  action. 

1.  Employees  of  other  companies. 

Supplementing  note  in  47  L.R.A.  (N.S.) 
64. 

The  statute  does  not  make  a  railroad 
company  liable  for  injuries  to  any  but  its 
own  employees,  i'* 

S.  Injured  employee. 

Supplementing  note  in  47  L.R.A.  (N.S.) 
64. 

Primarily,  the  statute  gives  a  cause  of 
action  to  an  employee  injured  while  en- 
gaged in  interstate  commerce,  and  if  the 
injury  is  not  fatal,  then  no  person  other 
than  the  injured  employee  has  any  right  of 
action. 


8.  In  case  of  death  of  the  employee. 

a.  Nature  of  the  action. 

Supplementing  note  in  47  L.R.A.(N.S.) 
64. 

The  statute  provides  for  two  causes  of 
action,  one  for  the  benefit  of  the  injured 
employee  himself,  and  one  for  certain  pre- 
scribed beneficiaries  in  case  of  the  death  of 
the  employee,  and  those  actions  are  wholly 
independent.  **• 

b.  Beneficiaries;  necessity  of  existence 
of  and  dependence  of. 

Supplementing  note  in  47  L.R.A.(N.S.) 
65. 

As  the  action  in  case  of  death  is  purely 
statutory,  the  terms  of  the  statute  must 
govern.  Therefore,  in  case  of  death  all  re- 
covery must  be  for  the  benefit  of  the  widow 
and  the  next  of  kin,!^  and  only  such  next 
of  kin  as  are  dependent  have  a  right  of 
action.  IM  if  there  are  no  representatives 
of  any  of  the  classes  of  beneficiaries  men- 
tioned in  the  statute,  there  is  no  cause  of 
action.  i«9     If  there  are  no  dependent  rela- 


an  employee  did  not  assume  the  risk  of  in- 
jury from  an  unguarded  grindstone,  which 
the  state  statute  required  to  be  guarded. 

i«s  4Seabo.\bd  Aib  Line  R.  Co."  v.  Hortox. 

IBS  The  common-law  rule  with  respect  to 
the  servant's  assumption  of  risk  of  injury 
from  a  defective  appliance  governs  in  an 
action  brought  under  the  statute,  where 
such  appliance  is  not  covered  by  any  Fed- 
eral statute  enacted  for  the  safety  of  em- 
ployees, and  the  case  is  not  controlled  by 
the  local  statute  which  abolishes  the  de- 
fense of  assumption  of  risk  in  an  action  by  1 
a  railroad  employee  for  injuries  attribu- 
table to  defective  appliances  furnished  by 
the  employer.  Seaboard  Air  Line  U.  Co.  v. 
HoBTON.  The  court  said:  "It  is  true  that 
such  an  appliance  as  the  water  gauge  and  i 
guard  glass  in  question  is  not  covered  l)y 
the  provisions  of  the  safety  appliance  act, 
or  any  other  law  passed  by  Congress  for  the 
safety  of  employees,  in  force  at  the  time 
this  action  arose.  But  the  necessary  result 
of  this  is  not  to  leave  the  employer  re- 
sponsible for  the  consequences  of  any  defect 
in  such  an  appliance,  excluding  the  common- 
law  rule  as  to  assumption  of  risk,  but  to 
leave  the  matter  in  this  respect  open  to  the 
ordinary  application  of  the  common-law 
rule.  The  adoption  of  the  opposite  view 
would  in  eiTect  leave  the  several  state  laws, 
and  not  the  act  of  Congress,  to  control  the 
subject-matter." 

164  Xhe  Federal  act  does  not  abolish  the 
defense  of  assumption  of  risk  save  in  cases 
where  the  violation  by  the  carrier  of  some 
Federal  statute  enacted  for  the  safety  of 
employees  contributed  to  the  injury  or 
death'  of  the  employee.  Farley  v.  New 
York,  N.  H.  &  H.  R.  Co.  88  Conn.  409,  91 
Atl.  661. 
L.R.A.1916C. 


It  is  only  where  the  injury  grows  out  of 
the  violation  of  some  Federal  statute  enact- 
ed for  the  safety  of  employees  that  the  doc- 
trine of  assumed  risk  no  longer  applies. 
Truesdell  v.  Chesapeake  &  O.  R.  Co.  159  Ky. 
718,   169  8.  W.  471. 

The  defense  of  assumption  of  risk  is  not 
eliminated  except  in  the  case  of  a  Federal 
statute.  Oberlin  v.  Oregon-Washington  R. 
&  Nav.  Co.  —  Or.  — ,  142  Pac.  554. 

The  term  "any  statute,"  as  used  in  §§  3 
and  4  of  the  act  relatively  to  contributory 
negligence  and  assumption  of  risk,  is  limit- 
ed to  Federal  statutes,  and  does  not  include 
state  statutes.  Lauer  v.  Northern  P.  R. 
Co.  —  Wash.  — ,  145  Pac.  607.  The  court 
expressly  overruled  Opsahl  v.  Northern  P. 
R.  Co.  78  Wash.  197,  138  Pac.  681,  decided 
prior  to  the  decision  of  the  United  States 
Supreme  Court  in  the  Horton  Case. 

l«»See  note  in  47  L.R..\.(N.S.)  64. 

W«  Farley  v.  New  York,  N.  H.  &  H.  R. 
Co.  &7  Conn.  328,  87  Atl.  990. 

The  statute  as  to  the  loss  of  contribu- 
tions on  account  of  the  death  of  the  husband 
and  father  creates  a  right  of  action  for  the 
benefit  of  the  widow  and  the  next  of  kin 
wholly  independent  of  the  right  of  action 
given  to  the  injured  person  for  the  pain  and 
suffering  which  he  endured  on  account  of 
the  injury.  Kansas  City  Southern  R.  Co. 
v.  Leslie,  —  Ark.  — ,  167  S.  W.  83. 

167  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sharp, 
—  Ark.  — ,  171  S.  W.  95. 

IM  Collins  V.  Pennsylvania  R.  Co.  163 
App.  Div.  452,  148  N.  Y.  Supp.  777. 

i»  M'Coullough  V.  Chicago,  R.  I.  &  P. 
R.  Co.  160  Iowa,  524,  47  L.R.A.(N.S.)  23, 
142  N,  W.  67. 
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tires,  there  can  be  no  recovery  under  the 
Federal  statute,  although  the  state  statute 
might  provide  for  a  recovery  for  the  bene- 
lit  of  the  decedent's  estate.  17* 

The  existence  of  the  beneficiaries  must  be 
alleged  "i  and  proven,  iw 

It  will  be  presumed  that  the  widow  and 
children  are  dependent;  i"  as  to  other  bene- 
ficiaries, it  is  necessary  to  aver  and  prove 
their  pecuniary  loss  by  appropriate  alle- 
gation and  evidence.  11*  But  according  to 
the  Xorth  Carolina  court,  it  is  not  neces- 


sary to  show  that  an  unmarried  adult  son 
contributed  to  the  support  of  the  parent  in 
order  to  establish  a  reasonable  expectation 
of  pecuniary  benefit  from  the  continuance 
of  the  life  of  the  son.  W* 

The  existence  of  the  first  class  of  bene- 
ficiaries excludes  the  others,  and  existence 
of  the  second  class  excludes  the  third.  ^''8 

In  the  note  below  will  be  found  several 
cases  which  consider  the  sufliciency  of  evi- 
dence to  show  dependence,  i" 


170  Jones  V.  Charleston  &  W.  C.  R.  Co. 
98  S.  C.  197,  82  S.  E.  415. 

171  "There  is  no  basis  for  a  presumption 
that  one  dying  leaves  a  husband,  widow, 
child,  parent,  or  next  of  kin  dependent  upon 
him.  Absence  of  allegation  to  that  effect 
cannot  therefore  be  supplied  by  presump- 
tion. It  must  appear  in  the  complaint  that 
such  a  person  there  was,  or  there  is  a  fail- 
ure to  state  a  cause  of  action."  Farley  v. 
New  York,  N.  H.  &  H.  R.  Co.  87  Conn. 
328,  87  Atl.  990. 

iw  Chesapeake  &  O.  R.  Co.  v.  Dwyer,  157 
Ky.  590,  163  S.  W.  752. 

118  Substantial  damages  will  be  presumed 
in  favor  of  the  widow  and  children  without 
special  averment  or  proof  other  than  a 
showing  of  the  pecuniary  value  of  the  life 
of  the  decedent  to  his  family.  M'Coullough 
V.  Chicago,  R.  I.  4  P.  R.  Co.  supra. 

174  If  the  action  be  brought  on  behalf  of 
parents,  it  is  not  enough  to  show  their  mere 
survival,  but  pecuniary  loss  must  be  shown. 
Ibid. 

176  Dooley  v.  Seaboard  Air  Line  R.  Co. 
163  N.  C.  454,  79  S.  E.  970. 

176  M'Coullough  V.  Chicago,  R.  I.  &  P. 
R.  Co.  160  Iowa,  524,  47  L.R.A.(N.S.)  23, 
142  X.  W.  67. 

177  In  an  action  under  the  Federal  stat- 
ute brought  by  a  father  for  the  death  of 
his  son,  the  father  is  entitled  to  more  than 
nominal  damages,  where  the  evidence  tends 
to  prove  that  the  relations  between  the  de- 
ceased and  his  father  were  affectionate,  and 
that  the  former  had  contributed  to  the  sup- 
port of  his  father,  from  which  the  jury 
had  the  right  to  infer  that  he  would  con- 
tinue to  do  so.  -Saunders  v.  Southern  R. 
Co.  —  N.  C.  — ,  83  8.  E.  573. 

A  finding  that  the  father  had  a  reason- 
able expectation  of  pecuniary  benefit  from 
the  continuance  of  the  life  of  the  son  is 
supported  by  evidence  that  the  deceased  was 
strong,  healthy,  intelligent,  and  industri- 
ous, and  was  a  young  man  of  good  habits 
and  good  character,  had  helped  his  father, 
and  was  so  disposed  to  him  that  he  would 
give  him  his  last  cent  if  the  father  needed 
it,  and  the  latter  was  growing  old,  and 
while  not  actually  dependent  upon  the  son 
for  support  at  the  time  of  the  son's  death, 
did  not  know  how  soon  he  might  be.  Dooley 
T.  Seaboard  Air  Line  R.  Co.  supra. 

It  is  not  error  to  refuse  an  instruction 
to  the  effect  that  the  sister  of  the  deceased 
L.R.A.1916C. 


employee,  if  able  to  make  her  own  living  at 
the  time  of  her  brother's  death,  cannot  re- 
cover, where  the  evidence  showed  that  the 
brother  had  contributed  substantially  to  her 
support  and  probably  would  continue  to  do 
BO.  Richelieu  v.  Union  P.  R.  Co.  —  Xeb. 
—   149  N.  \V.  772. 

A  sister  of  a  deceased  employee,  who 
sued  as  administratrix  of  the  estate,  and 
on  the  trial  establishes  the  fact  that  the  de- 
cedent contributed  to  her  support  by  gift 
of  money,  by  the  payment  of  her  board,  and 
otherwise,  will  be  considered  a  dependent, 
and  entitled  to  recover  damages  because  of 
his  death,  even  though  she  is  possessed  of 
property  and  has  a  clerical  position  which 
in  part  supports  her.    Ibid. 

Evidence  that  a  brother  and  sister  were 
of  tender  years  and  without  estate  is  sufli- 
cient  evidence  of  dependence.  Kenney  v. 
Seaboard  Air  Line  R.  Co.  —  N.  C.  — , 
L.R.A.1915,  — ,  82  S.  E.  968. 

Where  the  action  was  in  behalf  of  the 
widow  and  an  adult  imbecile  child,  and  the 
court  had  made  it  plain  that  compensation 
for  the  pecuniary  loss  only  was  recoverable, 
the  use  of  the  word  "protection"  with  ref- 
erence to  the  imbecile  child  is  not  re- 
versible error,  as  it  must  have  been  under- 
stood to  mean  pecuniary  protection  from 
want  or  penury.  Sweet  v.  Chicago  &  X.  W. 
R.  Co.  157  Wis.  400,  147  X.  VV.  1054. 

In  an  action  by  a  mother  against  a  rail- 
road company  for  the  death  of  an  adult  son, 
the  failure  of  such  son  to  contribute  to  the 
mother's  support  is  a  relevant  circumstance, 
and  it  is  reversible  error  for  the  trial  judge 
to  refuse  to  permit  the  attorney  for  the  de- 
fendant to  comment  upon  the  fact  that  no 
evidence  of  such  contribution  had  been 
given.  Irvin  v.  Southern  R.  Co.  104  X.  C. 
5,  80  S.  E.  78. 

The  parents  of  a  deceased  workman,  who 
work  on  a  farm,  but  do  not  own  it,  may  be 
found  to  be  dependent  on  the  deceased,  who 
was  twenty-three  years  of  age  and  unmar- 
ried, had  remained  with  them  until  a  short 
time  before  his  death,  and  had  sent  his 
father  $10  out  of  his  first  month's  wages. 
Lundeen  v.  Great  Xorthern  R.  Co.  —  Minn. 
— ,  150  N.  W.  1088. 

Where  the  employee  was  unmarried  and 
left  only  brothers  and  sisters,  and  their 
earnings  bad  been  pooled  and  the  employee 
had  been  supported  out  of  the  pool,  there 
can   be   no   recovery   if   his   earnings  were 
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c.  Nonresident  alien  dependents. 

It  has  been  held  in  a  Federal  court  that 
nonresident  alien  dependents  of  an  employee 
killed  while  engaged  in  interstate  commerce 
have  no  right  of  action  for  his  death  in  the 
absence  of  special  treaty  provisions,  w*  On 
the  other  hand,  the  Minnesota  court  has 
held  that  as  this  question  has  not  been 
passed  upon  by  the  United  States  Supreme 
Court,  it  would  follow  its  own  ruling  in  re- 
gard to  the  state  statutes,  to  the  effect  that 
nonresident  aliens  are  entitled  to  the  bene- 
fit of  the  act.  ITO 

In  this  connection  it  is  interesting  to 
note  that  the  English  House  of  Lords,  re- 
versing the  British  Columbia  court  of  ap- 
peal, has  held  that  nonresident  alien  de- 
pendents are  within  the  purview  of  the 
British  Columbia  workmen's  compensation 
act.  The  decision  rests  upon  the  ground 
that  the  case  did  not  fall  within  any  of  the 
expressed  exceptions  contained  in  the 
act.  WO 

<2.  Survival  of  the  cause  of  action. 

Supplementing  note  in  47  L.B.A.(N.S.) 
66. 


The  amendment  of  1910  in  respect  to  the 
survival  of  the  action  has  no  application 
where  the  killing  was  instantaneous.  Wl 

Although  under  the  original  act  there 
could  be  no  recovery  by  the  dependents  of  a 
deceased  workman  for  the  latter's  pain  and 
suffering,  it  has  been  held  that,  undc  the 
amendment  of  1910,  the  surviving  widow 
and  children  of  a  deceased  employee  who 
was  not  killed  instantaneously  may  recover 
for  his  pain  and  suffering  in  addition  to 
their  own  pecuniary  loss.  18* 

e.  Next  of  Tctn,  who  are. 

In  North  Carolina,  it  has  been  held  that 
an  action  in  behalf  of  minor  children  lies 
1  for  negligence  causing  the  death  of  an 
I  illegitimate  son  of  their  mother,  since  under 
I  the  state  statute  the}',  the  mother  being 
dead,  are  the  next  of  kin  of  the  illegitimate 
'  brother,  i** 

But  a  man  bom  out  of  lawful  wedlock 
long  after  his  parents  had  been  divorced  is 
not  kin  to  the  widow  and  infant  children  of 
his  father,  who  subsequently  married,  and 
they  cannot  recover  for  his  death,  although 
he  had  contributed  to  their  support ;  nor  can 


sufficient  only  for  his  own  maintenance. 
Collins  V.  Pennsylvania  R.  Co.  163  App.  Div. 
452,  148  X.  Y.  Supp.  777. 

There  can  be  no  recovery  by  a  father 
where  there  is  no  evidence  that  the  deceased, 
an  adult  son,  had  ever  contributed  to  his 
support.  Carolina,  C.  &  O.  R.  Co.  v. 
Shewalter,  —  Tenn.  — ,  L.R.A.— ,  161  S. 
\V.  1136. 

n«ln  McGovern  v.  Philadelphia  &  R.  R. 
Co.  20!)  Fed.  975,  the  court  said:  "It  is 
not  to  be  presumed  that  Congress  intended 
to  legislate  for  the  benefit  of  persons  resid- 
ing out  of  the  jurisdiction  of  the  state  and 
Federal  laws.  The  right  to  recover  damages 
for  death  is  not  a  right  at  common  law,  and, 
when  Congress  undertakes  to  impose  a  lia- 
bility upon  interstate  carriers  for  the  bene- 
fit of  their  employees,  and  the  relatives  of 
their  employees  in  case  of  death  through 
the  carriers'  negligence,  in  the  absence  of 
any  provision  to  the  contrary  in  a  treaty 
or  act  of  Congress,  it  must  be  presumed  that 
such  benefits  are  not  intended  for  nonresi- 
dent aliens." 

179  Bombolis  ▼.  Minneapolis  A.  St.  L.  R. 
Co.  —  Minn.  — ,  150  N.  W.  385. 

no  Krzus  V.  Crow's  Nest  Pass  Coal  Co. 
[1912]  A.  C.  690,  81  L.  J.  P.  C.  N.  S.  227, 
107  L.  T.  N.  S.  77,  28  Times  L.  R.  488, 
56  Sol.  Jo.  632,  6  B.  W.  Comp.  Cas.  271, 
Ann.  Cas.  1912D,  859,  reversing  16  B.  C. 
120,  4  B.  W.  Comp.  Cas.  469. 

Ml  Carolina,  C.  &  O.  R.  Co.  v.  Shewalter, 
—  Tenn.  — ,  L.R.A.— ,  161  8.  W.  1136. 

M*  "Under  the  employers'  liability  act 
and  its  amendment  of  April  6,  1910,  ap- 
pellee, as  administrator  of  the  estate  of 
Leslie  Old,  was  entitled  to  recover  damages 
bv  way  of  compensation  for  the  financial 
L.R.A.1915C. 


loss  to  the  widow  and  child  of  deceased  by 
reason  of  the  death  of  the  husband  and 
father;  also  appellee  could  recover  for  the 
conscious  pain  and  suffering  which  the  hus- 
band and  father  endured  after  the  injury, 
which  survived  to  appellee  as  the  personal 
representative  of  Old  for  the  benefit  of  his 
widow  and  child."  Kansas  City  Southern 
R.  Co.  V.  Leslie,  —  Ark.  — ,  167  S.  W.  83. 

IM  Kenney  v.  Seaboard  Air  Line  R.  Co. 
—  N.  0.  — ,  L.R.A.— ,  82  S.  E.  968. 
As  authority  for  this  position  the  court 
cited  Hutchinson  Invest.  Co.  v.  Caldwell, 
152  U.  S.  65,  38  L.  ed.  350,  14  Sup.  Ct.  Rep. 
504,  where  it  was  held  that  the  word 
"heirs"  as  used  in  the  United  States  Revised 
Statutes  relating  to  the  pre-emption  laws 
of  the  LTnited  States  was  to  be  construed  by 
the  state  statute.  The  Supreme  Court  said: 
"Undoubtedly  the  word  'heirs'  was  used  as 
meaning,  as  at  common  law,  those  capable 
of  inheriting,  but  it  does  not  follow  that 
the  question  as  to  who  possessed  that  capa- 
bility was  thereby  designed  to  be  determined 
otherwise  than  by  the  law  of  the  state 
which  was  both  the  situs  of  the  land  and 
the  domicil  of  the  owner." 

In  the  Kenney  Case,  the  court  further 
said :  "The  contention  that  the  next  of  kin 
must  be  the  same  in  all  the  states  is  not 
in  accordance  with  the  intent  of  the  act. 
Indeed,  there  could  be  no  uniformity,  if 
that  was  desirable,  for  there  is  no  common 
law  in  Louisiana.,  and  the  common  law  is 
much  modified  in  some  of  the  states  which 
we  acquired  from  Mexico  and  France,  and 
on  many  subjects  the  rule  of  the  common 
law  has  been  held  differently  in  the  differ- 
ent states." 
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children  of  his  parents  born  in  lawful  wed- 
lock recover  where  it  does  not  appear  that 
he  had  ever  contributed  to  their  support.  IM 


X.  Jurisdiction. 

Supplementing  note  in  47  L.R.A.  (N.S.) 
67. 

The  remedy  afforded  by  the  Federal  stat- 
ute may  be  pursued  in  the  state  courts,  ^8" 
and  these  courts  must  enforce  the  remedy 
even  if  it  is  contrary  to  the  policy  of  the 
state.iu    The  state  and  Federal  courts  have 


concurrent  jurisdiction  over  actions  brought 
under  the  act.  U? 

The  right  of  removal  to  the  Federal  court 
does  not  exist  where  the  action  is  brought 
under  the  Federal  statute,  IM  even  if  there 
be  diversity  of  citizenship.  IS*  The  mere 
filing  of  a  reply  in  the  Federal  court  after  a 
case  has  been  removed  is  not  a  waiver  of 
the  plaintiff's  right  to  have  the  case  re- 
manded. 180 

Whether  or  not  the  case  presents  a  Fed- 
eral question  so  as  to  be  reviewable  by  the 
United  States  Supreme  Court  has  been 
raised  in  several  cases  brought  under  the 
act.  191 


1»4  Cincinnati,  X.  0.  &  T.  P.  R.  Co.  v. 
Wilson,  157  Ky.  400,  51  L.R.A.(N.S.)  308, 
163  S.  W.  493. 

U*  Penny  v.  New  Orleans  G.  N.  R.  Co.  — 
La.  — ,  66  So.  313;  Corbett  v.  Boston  &  M. 
R.  Co.  210  Mass.  351,  L.R.A.— ,  107  N. 
E.  60;  Fish  V.  Chicago,  R.  I.  &  P.  R. 
Co.  —  Mo.  — ,  172  S.  \V.  340;  Moliter  v. 
Wabash  R.  Co.  180  ifo.  App.  84,  168  S.  W. 
250;  Hardwick  v.  Wabash  R.  Co.  181  Mo. 
App.  156,  168  8.  W.  328;  Mcintosh  v.  St. 
Louis  &  S.  F.  R.  Co.  182  Mo.  App.  288, 
168  S.  W.  821;  Missouri,  K.  &  T.  R.  Co. 
T.  Lonalian,  39  Okla.  283,  135  Pac.  383. 

Tlie  act  of  Congress  is  a  part  of  the  law 
of  the  land,  and  is  equally  so  with  any  state 
statute.  Mcintosh  v.  St.  Louis  &  S.  F.  R. 
Co.  supra. 

The  Federal  statute  is  as  much  a  Penn- 
sylvania act  as  the  enactments  of  the  state 
legislature.  Hogarty  v.  Philadelphia  &  R. 
R.   Co.  245  Pa.  443,  91  Atl.  854. 

MS  Gee  V.  Lehigh  Valley  R.  Co.  163  App. 
Div.  274,  148  N.  Y.  Supp.  882. 

>»7  Southern  R.  Co.  v.  Howerton,  —  Ind. 
— ,  10.>  X.  E.  1025,  rehearing  denied  in  106 
X.  E.  369;  M'CouUoiigh  v.  Chicago,  R.  I.  & 
P.  R.  Co.  160  Iowa.  524,  47  L.R.A.(N.S.) 
23.  142  X.  W.  67;  Mcintosh  v.  St.  Ijouis  & 
S.  F.  R.  Co.  182  Mo.  App.  288,  168  S.  W. 
821. 

iMEng  V.  Southern  P.  Co.  210  Fed.  92; 
Burnett  v.  Spokane,  P.  4  S.  R.  Co.  210  Fed. 
94:  Tralich  v.  Chicago,  M.  &  St.  P.  R.  Co. 
217  Fed.  075;  Kansas  City  Southern  R.  Co. 
T.  Leslie,  —  Ark.  — ,  167  S.  W.  8.J;  Fish  v. 
Chicago.  R.  I.  &  P.  R.  Co.  —  Mo.  — ,  172 
S.  W.  340. 

IM  Pankey  v.  Atchison,  T.  &  S.  F.  R.  Co. 
180  Mo.  App.  185,  168  S.  W.  274.  See  note 
in  47  L.R.A.(N.8.)  69. 

MO  Burnett  v.  Spokane,  P.  &  S.  R.  Co. 
supra. 

Ml  It  is  immaterial  whether  the  question 
of  employment  in  interstate  commerce  is 
raised  according  to  the  state  practice  or  not. 
If  the  defendant  claimed  immunity  on  that 
ground,  and  the  highest  court  of  the  state 
either  decided  or  assumed  that  the  record 
sufficiently  presented  a  question  of  Federal 
right,  and  decided  against  the  party  assert- 
ing that  right,  it  is  the  duty  of  the  United 
States  Supreme  Court  to  pass  upon  the 
merits  of  the  Federal  question.  North  Caro- 
L.R.A.1916C. 


Una  R.  Co.  v.  Zachary,  232  U.  S.  248,  58  L. 
ed.  591,  34  Sup.  Ct.  Rep.  305,  Ann.  Cas. 
1914C,  159,  reversing  156  N.  C.  496,  72  S. 
E.  858. 

A  judgment  of  compulsory  nonsuit  in  a 
Federal  district  court,  under  the  employ- 
ers' liability  act,  which  rests  upon  the 
ground  tliat  the  evidence  produced  at  the 
trial  did  not  disclose  that  the  plaintiff  at 
the  time  of  the  happening  of  the  accident 
was  engaged  in  interstate  commerce,  does 
not  present  a  question  as  to  the  power  of 
that  court  as  a  Federal  court  to  hear  and 
determine  the  case,  which  is  essential  under 
the  Judicial  Code,  §  238,  to  sustain  a  direct 
writ  of  error  from  the  Federal  Supreme 
Court  sued  out  on  the  ground  that  the  juris- 
diction below  was  in  issue.  Farrugia  v. 
Philadelphia  &  R.  R.  Co.  233  U.  S.  352,  58 
L.  ed.  996,  34  Sup.  Ct.  Rep.  591.  The  court 
said  that  the  same  questions  would  have 
arisen  had  the  case  been  brought  in  the  state 
court,  because  the  act  itself  provides  that 
the  state  courts  shall  have  concurrent  juris- 
diction with  the  Federal  courts,  and  the 
right  of  recovery  given  by  the  act  is  re- 
stricted to  injuries  suffered  while  the  em- 
ployee is  employed  in  interstate  commerce. 

The  certificate  of  the  chief  justice  of  the 
highest  court  of  a  state  cannot  cure  the  en- 
tire failure  of  the  record  to  show  that  a 
Federal  question  was  so  raised  and  decided 
as  to  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  tlie  United  States.  Sea- 
board Air  Line  R.  Co.  v.  Duvall,  225  U.  S. 
477,  56  L.  ed.  1171,  32  Sup.  Ct.  Rep.  790. 

To  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  review  a  judgment  of 
the  highest  court  of  a  state  on  the  ground 
that  there  was  set  up  and  denied  a  right, 
privilege,  or  immunity  claimed  under  a 
Federal  statute,  it  must  appear  from  the 
record  that  there  was  necessarily  present 
a  definite  issue  as  to  the  correct  construc- 
tion of  the  act,  so  directly  involved  that 
the  state  court  could  not  have  given  the 
judgment  it  did  without  deciding  against 
the  contention  of  the  plaintiff  in  error.  Ibid. 

The  contention  that  a  right  or  immunity 
under  the  Federal  employers'  liability  act  of 
April  22,  1908,  was  denied  by  the  ruling  of 
a  state  court  that  a  declaration  stating  a 
good  cause  of  action  under  that  act  could 
serve   as  the  basis  of  recovery  under  the 
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Under  the  New  York  Constitution,  the 
court  of  appeals  has  no  power  to  determine 
the  question  whether  the  deceased  engineer 
was  engaged  in  interstate  commerce,  where 
there  had  been  a  unanimous  affirmance  by 
the  appellate  division  of  a  verdict  f-r  the 
plaintiff  in  an  action  for  the  death  of  a 
railroad  engineer,  which  was  brought  under 
the  state  law.lM 


XI.  Parties. 
J.   Plaintiff. 


Supplementing  note  in  47  L.R.A.(N.S.) 
73. 

In  case  of  the  death  of  the  injured  em- 
ployee, the  cause  of  action  being  wholly 
statutory,  the  provisions  of  the  statute 
must  be  strictly  observed,  and  the  action 
must  be  brought  by  the  personal  represen- 
tative. IM    And  this  is  so  although  the  de- 


state  law  after  first  eliminating  the  allega- 
tion that  the  injury  occurred  in  interstate 
commerce,  which  the  proof  demonstrated 
was  unwarranted,  is  so  lacking  in  merit  as 
not  to  serve  as  the  basis  for  a  writ  of  error 
from  the  Federal  Supreme  Court  to  the 
state  court.  Wabash  R.  Co.  v.  Hayes,  234 
n.  S.  86,  58  L.  ed.  1226,  34  Sup.  Ct.  Rep. 
729. 

A  question  of  interpretation  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908,  as  amended  by  the  act  of  April  5, 
1910,  is  not  presented  for  review  in  the 
Federal  Suprijrae  Court  on  writ  of  error 
to  a  circuit  court  of  appeals,  by  the  refusal 
of  the  request  of  the  defendant,  in  a  suit 
based  on  that  statute,  to  take  the  case  from 
the  jury  by  a  peremptory  instruction,  where, 
in  view  of  the  state  of  the  proof,  such  re- 
quest was  absolutely  without  merit.  South- 
em  R.  Co.  V.  Gadd,  233  U.  S.  572,  58  L. 
ed.  1099,  34  Sup.  Ct.  Rep.  096. 

A  writ  of  error  will  lie  from  the  Federal 
Supreme  Court  to  review  a  decision  of  the 
highest  state  court,  which  sustained  the 
action  of  the  trial  court  in  overruling  cer- 
tain contentions  made  by  the  plaintiff  in 
error  asserting  a  construction  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
1008,  as  amended  by  the  act  of  April  5, 
1910,  which,  if  acceded  to,  would  presum- 
ably liave  produced  a  verdict  in  favor  of 
plaintiff  in  error,  and  consequent  immunity 
from  the  action.  Seaboard  Air  Line  R.  Co. 
V.  Horton,  233  U.  8.  492,  58  L.  ed.  1062,  34 
Sup.  Ct.  Rep.  635. 

An  immunity  frqm  liability  under  the  em- 
ployers' liability  act  of  April  22,  1908,  must 
be  regarded  as  sufficiently  asserted  for  the 
purpose  of  sustaining  a  writ  of  error  from 
the  Federal  Supreme  Court  to  the  highest 
court  of  a  state,  whether  the  question  was 
properly  raised  in  the  trial  court,  accord- 
ing to  the  local  practice,  or  not,  where  such 
immunity  was  expressly  claimed,  and  the 
highest  court  of  the  state  either  decided  or 
assumed  that  the  record  sufficiently  present- 
ed a  question  of  Federal  right,  and  decided 
against  the  party  asserting  that  right. 
North  Carolina  R.  Co.  v.  Zachary,  supra. 

A  judgment  of  a  Federal  circuit  court  of 
appeals  in  an  action  based  upon  the  Federal 
employers'  liability  act  of  April  22,  3908, 
as  amended  by  the  act  of  April  6,  1910, 
will  be  affirmed  by  the  Supreme  Court  where 
all  the  questions  presented  for  decision  are 
of  general  law,  not  involving  the  interpreta- 
tion of  a  statute,  and  it  does  not  clearly 
L.R.A.1915C. 


appear  that  error  was  committed  in  the  de- 
cision of  such  questions.  Southern  R.  Co. 
V.  Gadd,  supra. 

On  a  writ  of  error  to  a  circuit  court  of 
appeals,  resting  on  the  employers'  liabil- 
ity act,  but  involving  no  contention  as  to 
its  meaning,  the  Supreme  Court  need  de- 
termine only  whether  plain  error  was  com- 
mitted in  relation  to  the  principles  of  gen- 
eral law  involved.  Yazoo  &  M.  Valley  R. 
Co.  V.  Wright,  235  U.  S.  376,  59  h.  ed.  — , 
34  Sup.  Ct.  Rep.  130. 

The  original  Federal  employers'  liability 
act  of  June  11,  1906  (34  Stat,  at  L.  232, 
chap.  3073),  though  in  form  a  statute  of 
general  operation  throughout  the  United 
States,  having  been  held  unconstitutional  so 
far  as  it  embodied  anything  but  the  exertion 
of  the  local  power  of  Congress  over  the  Dis- 
trict of  Columbia  and  tlie  territories,  can  no 
longer  be  regarded  as  a  "law  of  the  United 
States"  within  the  meaning  of  the  provision 
of  the  Judicial  Code,  §  250,  for  tlie  appel- 
late review  in  the  Federal  Supreme  Court  of 
judgments  and  decrees  of  the  court  of  ap- 
peals of  the  District  of  Columbia  in  cases  in 
which  the  "construction  of  any  law  of  the 
United  States  is  drawn  in  question  by  the 
defendant."  Washington,  A.  &  Alt.  V.  R. 
Co.  V.  Downey,  —  U.  S.  — ,  59  L.  ed.  — ,  35 
Sup.  Ct.  Rep.  406. 

A  controlling  Federal  question  is  neces- 
sarily involved  in  a  judgment  of  a  state 
court  refusing  to  measure  the  liability  of 
the  defendant  interstate  railway  carrier  in 
an  action  by  an  employee  to  recover  dam- 
ages for  personal  injuries,  by  the  employers' 
liability  act  of  April  22,  1908  (35  SUt.  at 
L.  65,  chap.  149,  Comp.  Stat.  1913,  §  8057), 
where,  although  the  pleadings  contained  no 
reference  to  that  act,  evidence  was  admitted 
over  the  plaintiff's  objection  which  showed 
that  the  train  on  which  he  was  riding  at  the 
time  of  the  injury  was  engaged  in  interstate 
commerce,  whereupon  the  defendant  carrier 
insisted  that  the  case  was  governed  by  that 
statute,  and  that  its  application  and  en- 
forcement would  defeat  any  recovery. 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  —  U. 
S.  — ,  59  L.  ed.  — -,  35  Sup.  Ct.  Rep.  306. 

WlTyndall  v.  New  York  C.  &  H.  R.  R. 
Co.  —  N.  Y.  — ,  107  N.  E.  577. 

U3The  action  must  be  brought  and  main- 
tained by  the  decedent's  personal  represen- 
tative. Flanders  v.  Georgia  S.  &  F.  R.  Co. 
—  Fla.  — ,  67  So.  68. 

The  claim  for  damages  must  be  prosecuted 
by  the  personal  representative  of  the  deced- 
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ceased  left  no  estate.  IM  The  widow  has  no 
cause  of  action  in  her  own  name,  W*  even  if 
she  is  the  sole  beneficiary.  ^^  The  widow 
cannot  maintain  an  action  in  her  own  behalf 
and  in  that  of  the  minor  children  and  the 
parents  of  the  deceased  employee;  and  this 
objection  may  be  raised  after  answering  to 
the  merits,  at  any  time  before  trial  and 
judgment.  M' 

In  the  note  below  will  be  found  several 
other  cases  dealing  with  the  waiver  of  the 
right  to  object  where  the  action  is  not 
brought  by  the  personal  representative.  i»' 

An  administrator  of  a  deceased  employee 
duly  appointed  in  the  state  in  which  the 
death  occurred  is  the  "personal  representa- 
tive" of  the  employee  within  the  meaning 


of  the  statute,  although  an  administrAtor 
had  previously  been  appointed  in  the  state 
in  which  the  deceased  had  been  domi- 
ciled. 199 

S.  Defendant. 

Supplementing  note  in  47  L.R.A.(X.S.) 
74. 

Under  the  act,  the  employee  of  one  rail- 
road has  no  right  of  action  against  another 
railroad  whose  tracks  are  used  by  tlic  em- 
ploying railroad.  *<W  And  a  railroad  com- 
pany is  not  liable  for  injuries  to  an  em- 
ployee of  an  industrial  corporation  which 
were  caused  by  the  joint  negligence  of  the 
employer  corporation  and  the  railroad.  tOOa 


ent,  and  can  be  prosecuted  by  no  one  else. 
Pennv  v.  New  Orleans  G.  N.  R.  Co.  —  La. 
— ,  00  So.  313. 

19*  St.  Louis  Soutliwestern  R.  Co.  v. 
Brothers,  —  Tex.  Civ.  App.  — ,  105  S.  VV. 
488. 

»»  La  Casse  v.  New  Orleans,  T.  &  M.  R. 
Co.  —  La.  — ,  64  So.  1012;  Missouri,  K.  & 
T.  R.  Co.  T.  Lenahan,  39  Okla.  283,  135 
Pac.  383. 

isevaughan  v.  St.  Louis  4  8.  F.  R.  Co. 
177  Mo.  App.  155,  164  S.  W.  144. 

The  widow  of  an  employee  who  was  killed 
while  engaged  in  interstate  commerce  can- 
not maintain  an  action  under  the  Federal 
act  in  her  own  name,  although  she  is  the 
sole  surviving  heir  of  the  deceased  em- 
plovce.  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Bonham,  —  Tenn.  — ,  171  S.  \V.  7». 

A  judgment  in  favor  of  a  widow  suing  in 
her  own  name  for  the  death  of  her  husband, 
who  was  killed  while  engaged  in  interstate 
commerce,  must  be  reversed.     Ibid. 

i»TKa8tern  R.  Co.  v.  Ellis,  — -  Tex.  Civ. 
App.  --,  163  S.  W.  701. 

!»•  In  an  action  brought  by  the  surviving 
wife  against  a  common  carrier  by  railroad, 
to  recover  damages  for  the  wrongful  death 
of  her  husband,  recoverable,  if  at  all,  under 
authority  of  the  Federal  statute,  where  it 
appears  from  the  amended  answer  that  the 
carrier  and  the  deceased  were,  at  the  time 
of  the  injury,  engaged  in  interstate  com- 
merce, which  allegation  of  the  answer  is 
not  put  in  issue  though  a  reply  was  filed, 
and  whore  defendant  company  files  a  mo- 
tion for  judgment  on  the  pleadings,  objects 
to  the  introduction  of  any  evidence,  demurs 
to  the  evidence  introduced  at  the  close  of 
plaintiff's  case,  and  after  all  the  evidence  is 
in,  moves  for  a  peremptory  instruction  in 
its  favor,  it  cannot  be  said  that  said  de- 
fendant has  waived  its  right  to  insist,  on 
appeal,  that  the  action  could  not  be  brought 
by  such  wife  suing  in  her  own  right.  Mis- 1 
sonri,  K.  &  T.  R.  Co.  v.  Lenahan,  39  Okla.  I 
283,  135  Pac.  383. 

The  provision  requiring  the  act  to  be 
brought  by  the  personal  representative  of 
the  deceased  cannot  be  affected  by  mere  pos- 
sible waivers  resulting  from  the  order  of 
presenting  pleadings  or  of  procedure  that 
might  operate  in  a  local  forum  to  affect 
I_R.A.191.5C. 


a  right  given  bv  a  local  law.  Flanders  v. 
Georgia,  S.  &  F.  R.  Co.  —  Fla.  — ,  67  So. 
68. 

The  provision  of  the  Federal  act  that  the 
action  is  to  be  brought  by  the  personal 
representative  is  not  waived  by  the  defend- 
ant where,  by  demurring  to  the  evidence,  he 
objected  to  the  judgment  before  it  was  ren- 
dered. Vaughan  v.  St.  Louis  &  S.  F.  R.  Co. 
supra. 

189  Anderson  v.  Tx>ui8ville  A  N.  R.  Co.  127 
C.  C.  A.  277,  210  Fed.  689.  The  court  said: 
"What  reason  then  remains  to  accord  to  the 
domiciliary  administrator,  and  deny  to  the 
other  independent  administrator,  the  right 
to  maintain  the  suit?  Certainly  the  statute- 
law,  as  we  have  seen,  is  not  so  written.  Tlie 
Tennessee  administrator's  official  character, 
as  well  as  that  of  the  Kentucky  adminis- 
tratrix, corresponds  with  the  statutory  de- 
scription, 'personal  representative;'  and,  in- 
as  much  as  the  authority  of  the  former  is  in 
Tennessee  superior  to  that  of  the  latter, 
the  denial  of  such  right  in  the  former  is 
equivalent  to  saying  that  a  suit  cannot  be 
maintained  in  Tennessee  at  all.  And  yet 
the  statute  within  its  prescribed  scope 
operates  and  is  effective  as  the  paramount 
law  in  Tennessee  as  well  as  in  Kentucky  and 
the  other  states.  .  .  .  And  since,  as 
stated,  the  death  occurred  in  Tennesfeo,  and 
the  suit  was  brought  and  prosecuted  there 
with  the  approval  of  the  Kentucky  adminis- 
tratrix and  principal  beneficiary,  no  ques- 
tion of  conflict  in  jurisdiction,  or  of  differ- 
ence between  the  plaintiff  and  the  other 
administrator  or  the  beneficiaries,  arises. 
Thus,  the  right  to  maintain  the  suit  in  the 
name  of  the  present  plaintiff  is  met  by  ob- 
jection only  of  the  alleged  negligent  rail- 
road ;  and  while  it  is  true  that  the  defend- 
ant is  entitled  to  have  the  suit  instituted  so 
that  any  final  judgment  rendered  will  pro- 
tect it  against  everyone  else,  including  the 
beneficiaries,  it  cannot  be  doubted  that  the 
court  having  control  of  the  plaintiff  can 
compel  distribution  of  any  amount  received 
according  to  the  terms  of  the  statute." 

200  Wastner  v.   Chicago  &   A.   R.   Co.  265 
111.  24.';,  100  N.  E.  809. 

MO*  Ft.  Worth  Belt  R.  Co.  v.  Perryman, 
—  Tex.  Civ.  App.  — ,  168  S.  W.  1181. 
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Xn.  Pleading. 

1.  Complaint. 

Supplementing  note  in  47  L.R.A.(N.S.) 
74. 

This  section  is  confined  to  matters  of 
pleading  of  a  general  character,  and  the 
sufficiency  of  the  complaint  as  to  substan- 
tive matters  is  discussed  in  the  appropriate 
subdivisions  above. 

Counts  at  common  law  and  under  the 
Federal  liability  act  may  be  joined  in  the 
same  complaint.  Ml  So,  a  plaintiff  may  de- 
clare the  cause  of  action  in  two  counts,  one 
under  the  Federal  act,  and  the  other  under 
the  state  law.  «>«  it  is  not  error  for  the 
court  to  refuse  to  strike  out  a  count  in  a 
complaint  drafted  under  the  Federal  act  as 
improperly  joined  with  other  counts  seek- 
ing a  recovery  under  the  state  employers' 
liability  act.  ** 

The  statute  need  not  be  pleaded,  *>*  for 


the  state  courts  as  well  as  the  Federal 
courts  must  take  judicial  notice  of  the 
act;  *>«  but  facts  must  be  alleged  to  show 
that  it  is  applicable.  *o« 

But  if  the  complaint  fails  to  allege  that 
I  the  employee  was  engaged  in  interstate  com- 
i  merce  at  the  time  of  the  injury,  that  fact 
may  be  supplied  by  the  answer.  MT  And 
the  judgment  for  the  plaintiff  will  not  be 
reversed  upon  the  sole  ground  that  the  com- 
plaint did  not  allege  a  cause  of  action  with- 
in the  statute,  where  the  defendant  was  al- 
lowed to  prove  the  facts  which  made  the 
case  governed  by  that  statute,  and  was 
accorded  all  the  rights  and  defenses  it  was 
entitled  to  under  the  act.  **•  And  a  judg- 
ment for  the  plaintiff  will  not  be  reversed 
merely  because  the  complaint  alleged  facts 
tendin^  to  show  that  it  was  an  intrastate 
railroad,  where  the  defendant  was  afforded 
all  the  rights  secured  to  him  by  the  stat- 
ute. W»     A  petition  which  alleged  that  the 


Ml  Bouchard  v.  Centbal  Vermont  R. 
Co. 

SMPelton  V.  Illinois  C.  R.  Co.  —  Iowa, 
— ,  150  N.  VV.  236 ;  Ex  parte  Atlantic  Coast 
Line  R.  Co.  —  Ala.  — ,  67  So.  256. 

MS  Atlantic  Coast  Line  R.  Co.  v.  Jones, 
»  Ala.  App.  490,  63  So.  693.  The  court 
said:  "The  systems  of  jurisprudence  of  the 
state  and  of  the  United  States  together  form 
one  system  which  constitutes  the  law  of  the 
land  for  the  state,  and  concurrent  jurisdic- 
tion with  the  Federal  courts  is  conferred  on 
the  state  courts  by  the  Federal  act  in  the 
enforcement  of  rights  of  action  accruing  un- 
der it.  Under  the  practice  in  vogue  in  this 
state,  separate  and  independent  causes  of 
action  arising  out  of  the  same  transaction, 
and  relating  to  the  same  subject-matter, 
may  be  joined  in  different  counts  of  the 
same  complaint,  and  one  who  is  entitled 
to  sue  for  the  consequences  of  a  wrongful 
or  negligent  act  of  another  is  not  required 
to  split  up  his  caust:  of  action,  but  may  re- 
cover all  the  damages  in  one  action." 

But  a  complaint  alioiild  lie  so  drawn  that 
the  court  may  be  enabled  to  determine  un- 
der which  of  the  two  enactments,  state  or 
Federal,  the  respective  counts  are  intended 
to  assert  a  claim  for  liability.  Ex  parte 
Atlantic  Coast  Line  11.  Co.  —  Ala.  — ,  67 
So.  256. 

»04  Grand  Trunk  Western  R.  Co.  v.  Lind- 
say, 233  U.  S.  42,  58  L.  ed.  838.  34  Sup. 
Ct.  Rep.  581,  Ann.  Cas.  1914C,  168;  Krie 
R.  Co.  V.  Welsh.  89  Ohio  St.  81,  105  N.  E. 
189;  Gray  v.  Chicago  &  X.  W.  R.  Co.  153 
Wis.  637,  142  N.  W.  .505. 

M»Erie  R.  Co.  v.  Welsh,  supra:  Chicago, 
R.  T.  &  P.  R.  Co.  V.  McBee,  —  Okla.  — ,  145 
Pac.  331 :  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
v.  Bonham,  —  Tenn.  — ,  171  S.  W.  79; 
BouciiABi)  V.  Ckxtbal  Vermont  R.  Co. 

It  is  not  necessary  to  specifically  allege 
that  a  railroad  is  engaged  in  interstnto 
commerce  in  order  that  the  court  should 
take  knowledge  that  the  Federal  act  regti- 
L.R.A.1915C. 


:  lating    interstate    commerce    is    applicable 
'  thereto.     Mcintosh  v.  St.  Louis  &  S.  F.  R. 
Co.  182  Mo.  App.  288,  168  S.  VV.  821. 

MB  The  terms  and  provisions  of  the  Fed- 
I  eral  act  need  not  be  pleaded;  it  is  neces- 
I  sary  only  that  the  complaint  allege  facts 
'  which  show  that  the  Federal  act,  and  not 
;  the  state  act,  applies.  Erie  R.  Co.  v.  Welsh, 
supra. 

'  The  facts,  and  not  the  pleadings,  deter- 
mine whether  the  wrong  done  in  any  given 
case  gives  a  right  to  recover  under  the 
Federal  or  under  the  state  statute.  Cor- 
I  bett  V.  Boston  &  M.  R.  R.  Co.  219  Mass.  351, 
L.R.A.— ,  107  N.  E.  60. 

MTThe  failure  of  the  complaint  to  allege 

that  the  plaintiff  was  engaged  in  interstate 

commerce  at  the  time  of  the  injury  is  aided 

by  the  answer  alleging  such   fact.     White 

i  V.  Central  Vermont  R.  Co.  87  Vt.  330,  89 

;  Atl.  618. 

i  Even  if  it  is  necessary  for  a  complaint 
to  allege  that  an  employee  was  engaged  in 
j  interstate  commerce  by  an  interstate  rail- 
!  road,  the  failure  of  the  complaint  to  con- 
tain such  an  allegation  is  cured  by  a  para- 
graph of  the  answer  which  expressly  allcfjes 
such  fact.  Vickcrv  v.  New  London  North- 
ern R.  Co.  87  Conn.  634,  89  Atl.  277. 

The   rights   of  the   parties   must   be   de- 
termined by  the  terms  of  the  Federal  stat- 
;  ute,  where,' although  the  complaint  does  not 
'  expressly    declare   upon    such   statute,   nor 
contain    an    allegation    that   the    employee 
I  was  engaged  in  work  on  a  car  used  in  in- 
i  terstate  commerce,  such  facts  are  set  forth 
'  in  the  answer,  and  the  case  was  tried  under 
the  terms   of   that   statute.     St.   Louis,   I. 
M.  &  S.  R.  Co.  v.  Sharp,  —  Ark.  — ,  171  S. 
W.  95. 

M«  Mcintosh  V.  St.  Ix)uis  &  S.  F.  R.  Co. 
supra. 

M9in  Mcintosh  v.  St.  Louis  &  S.  F.  R. 
Co.  supra,  the  court  sustained  a  complaint 
which  did  not  allege  that  the  defendant  was 
an  interstate  railroad,  but  did  allege  facts 
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company  waa  a  domestic  corporation  operat- 
ing a  railroad  between  various  points  with- 
in tlie  state,  but  did  not  rely  upon  any 
particular-  statute,  is  sufficient  to  state  an 
action  under  the  Federal  statute  against 
the  single  objection  that  it  did  not  allege 
that  the  company  was  engaged  in  interstate 
commerce.  *W 

The  complaint  should  allege  that  the  ac- 
tion was  brought  for  the  benefit  of  the  sur- 
viving widow  and  children  of  the  employee, 
and  not  that  it  was  brought  for  the  benefit 
of  the  widow  and  next  of  kin.  <!>' 

Z.  Answer, 

Supplementing  note  in  47  L,R.A.(N.S.) 
76. 


Where  the  plainti-f  has  averred  in  proper 
allegation  that  at  the  time/ of  the  injury 
he  was  engaged  in  interstate  commerce,  the 
question  cannot  be  put  in  issue  by  a  gen- 
eral denial  on  the  part  of  the  defendant, 
bu4;>  can  be  raised  only  by  an  affirmative 
pleading.  SU 


Xni.  Practice. 

1.  In  general. 

Supplementing  note  in  47  L.R.A.(K.S.) 
76. 

In  the  note  below  will  be  found  a  number 
of  cases  involving  questions  of  practice  of 
a  somewhat  general  nature.  *** 


which  showed  that  it  was  an  intrastate  rail- 
road, where,  upon  the  trial,  the  plaintiff 
was  accorded  no  right  not  vouchsafed  to  him 
by  the  Federal  statute,  and  the  defendant 
was  denied  no  rights  given  it  by  that  stat- 
ute. 

MO  Mcintosh  V.  St.  Louis  &  S.  F.  R.  Co. 
182  Mo.  App.  288,  IBS  S.  W.  821. 

Ml  Hall  V.  Vandalia  R.  Co.  169  111.  App. 
12. 

•>«  In  Pelton  v.  Illinois  C.  R.  Co.  —  Iowa, 
— ,  150  N.  W.  238,  the  court  said:  "By 
the  Federal  enactment,  an  employee  plain- 
tiff who  has  a  good  cause  of  action  has  been 
put  in  an  anomalous  position.  He  does  not 
necessarily  know,  and  frequently  does  not 
know,  whether  at  the  time  of  his  injury  the 
commerce  in  which  he  was  engaged  was  in- 
terstate or  not.  That  fact  is  peculiarly 
within  the  knowledge  of  the  defendant  em- 
ployer. Two  doors  of  remedy  are  set  be- 
fore him.  But  they  are  not  cumulative; 
neither  are  they  optional.  Only  one  is 
available  to  him.  He  cannot  choose.  He 
can  only  try.  If  driven  back  from  the  one 
he  has  at  least  the  assurance  that  he  may 
enter  the  other;  but,  whichever  door  he 
enters,  he  comes  before  the  same  court.  He 
brings  the  same  case  before  it.  The  door 
of  entry  only  determines  the  rule  of  meas- 
ure of  the  relief  granted.  The  reason  for 
appropriate  pleading  by  the  defendant  on 
this  question  of  abatement  is  precisely  the 
same  whether  the  plaintiff  knocks  first  at 
the  Federal  door  or  at  the  other.  If  chal- 
lenged at  the  first,  the  plaintiff  may  prefer 
to  acquiesce  and  to  enter  by  the  other  door; 
and  this  ought  to  end  the  issue  on  that 
question.  Yice  versa,  if  plaintiff  brings 
his  action  under  the  Federal  act  by  appro- 
priate allegation,  and  the  defendant  acqui- 
esces, this  also  ought  to  end  the  issue  on 
such  question.  If  the  defendant  desires  to 
make  issue  on  such  question,  it  should  be 
done  unequivocally.  He  should  not  be  per- 
mitted to  spread  the  net  of  a  mere  general 
denial,  so  as  to  hold  in  reserve  the  ques- 
tion of  abatement,  and  in  that  manner  to 
render  it  equally  available  in  a  second  ac- 
tion as  in  the  first.  Under  cover  of  such 
a  method  of  pleading,  the  defendant  might 
L.R.A,1915C. 


abate  both  actions  successively,  the  first 
through  plaintiff's  failure  of  proof  of  the 
interstate  character  of  the  commerce,  and 
the  second  through  defendant's  conclusive 
proof  of  such  character.  A  method  of  plead- 
ing which  would  permit  such  mobility  to 
an  abatement  defense  carries  its  own  con- 
demnation." 

*1«  Five  per  cent  damages  for'  delay  will 
be  awarded  under  United  States  Supreme 
Court  rule  23  upon  the  affirmance  of  a  judg- 
ment of  a  circuit  court  of  appeals  in  a  suit 
based  on  the  Federal  employers'  liability 
act  of  April  22,  1008,  as  amended  by  the 
act  of  April  5,  1010,  where  the  contentions 
that  the  interpretation  of  the  statute  was 
involved  are  wholly  lacking  in  merit,  the 
only  questions  presented  for  decision  being 
those  of  general  law,  as  to  which  it  does  not 
clearly  appear  that  any  error  was  commit- 
ted. Southern  R.  Co.  v.  Gadd,  233  U.  S. 
572,  58  L.  ed.  1009,  34  Sup.  Ct.  Rep.  690. 

A  holding  of  the  circuit  court  of  appeals, 
when  affirming  a  judgment  of  the  circuit 
court  to  the  alleged  effect  that  a  railroad 
employee  injured  in  the  course  of  his  em- 
ployment could  avail  himself  of  the  benefits 
of  the  statute,  although  at  the  time  of  the 
injury  he  was  not  actually  engaged  in  in- 
terstate commerce,  furnishes  no  ground  for 
reversal  where  upon  the  trial  the  right  of 
the  employee  to  recover  was  made  depend- 
ent upon  his  establishing  that  at  the  time 
he  was  injured  he  was  actually  engaged 
in  interstate  commerce.  Seaboard  Air  Line 
R.  Co.  V.  Moore.  228  U.  S.  433,  67  L.  ed. 
907,  33  Sup.  Ct.  Rep.  580. 

Any  irregularity  in  transferring  to  the 
Federal  district  court  for  the  district  of 
Arizona  a  suit  begun  prior  to  statehood  in 
a  territorial  court,  based  upon  the  employ- 
ers' liability  act  of  April  22,  1908  (.15 
Stat,  at  L.  65,  chap,  149),  as  amended  by 
the  act  of  April  5,  1910  (36  Stat,  at  L. 
291,  chap.  143,  Comp.  Stat.  1913,  §  8662), 
is  waived  where  defendant  answered  .upon 
the  merits  the  amended  complaint  filed  in 
the  Federal  court,  without  questioning  the 
jurisdiction.  Arizona  Sc  K.  M.  R.  Co.  v. 
Clark,  235  U.  S.  669,  59  L.  ed.  — ,  35  Sup. 
Ct.  Rep.  210. 


Digitized  by 


Google 


80 


XO'IK  TO  SEABOARD  A.  L.  R.  CO.  v.  HORTON. 


S.  Shifting  from  law  to  law  ^  amend-  '  eral  statute  or  tbe  Btate  law,  and  tlir  evi- 
ment  of  pleadings.  :  dence  has  disclosed  tliat  a  recovery  must  be 

had,  if  at  all,  vuder  the  other  law;  under 
6Uch  circumstances  the  courts  arc  in  sharp 
cunllict  as  tu  the  proper  procedure. 

It  has  been  held  that  if  the  case  is  tried 
has  sought  recovery  under  either  the  fed-  i  and  submitted  to  tlie  jury  upon  the  tiieory 


70. 


Supplementing   note  in  47   L.R.A.  (N.S.) 
0. 
In  a  large  number  of  cases  the  plaintiff 


Where,  in  an  action  against  a  common 
carrier  for  a  negligent  injury,  but  one  par- 
ty, if  any,  is  entitled  to  recover  on  the 
alleged  cause  of  action,  and  the  rules  of 
law  governing  the  trial  of  the  issues  in  the 
case  are  the  same  under  the  Federal  em- 
ployers' liability  act  and  under  the  state 
law, — there  being  no  substantial  evidence  of 
the  plaintiff's  assumption  of  the  risk  of  in- 
jury or  of  his  contributory  negligence,  and 
no  question  of  jurisdiction  being  involved, — 
it  is  immaterial  whether  the  action,  trial, 
and  judgment  are  had  under  the  Federal 
law  or  under  the  state  law.  Illinois  C.  R. 
Co.  V.  Xelson,  128  C.  0.  A.  525,  212  Fed. 
09.  It  should,  perhaps,  be  noted  that  the 
defendant  was  offered  its  choice  of  the  de- 
fense of  a  cause  of  action  for  an  admitted 
liability  under  tbe  Federal  law  or  under 
the  state  law,  and  its  purpose  in  injecting 
the  question  of  the  application  of  the  Fed- 
eral statute  was  conclusively  shown  to  be 
merely  an  attempt  to  postpone  the  plaintiff's 
recovery  of  damages. 

The  admissions  of  the  deceased  employee 
are  not  admissible  against  interest  in  an 
action  by  the  personal  representative  for 
the  benefit  of  the  widow  and  next  of  kin 
based  on  the  loss  of  contributions  on  ac- 
count of  tlie  death  ot  the  employee.  Kan- 
sas Citv  Southern  R.  Co.  v.  Leslie,  —  Ark. 
— ,  167"S.  VV.  83. 

In  the  absence  of  an  appropriate  request, 
the  trial  court  is  not  required  to  charge 
the  jury  that  the  state  doctrine  that  in  cer- 
tain circumstances  negligence  will  be  pre- 
sumed against  the  railroad  company  does 
not  apply  in  an  action  brought  under  the 
Federal  act.  Charleston  &  W.  C.  R.  Co.  v. 
Rrown,  13  Ga.  App.  744,  79  S.  E.  932. 

Where  the  court  rendered  an  opinion  in 
the  original  trial  of  an  action  held  under 
the  state  law,  which  action  was  subsequent- 
ly dismissed  and  another  action  brought 
under  the  Federal  act,  such  opinion  con- 
tains the  law  of  the  case  where  there  is  no 
substantial  difference  in  the  evidence  pro- 
duced upon  the  two  trials.  Helm  v.  Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  150  Ky.  240. 
lOO  S.  W.  945. 

A  settlement  made  between  the  defendant 
railroad  and  a  special  administrator  ap- 
pointed by  the  probate  court,  which  court 
had  no  jurisdiction  to  make  the  appoint- 
ment if  no  petition  was  presented  to  it 
for  the  appointment,  in  no  way  binds  the 
next  of  kin  of  the  deceased,  dependent  upon 
him  for  support.  Bombolis  v.  Minneapolis 
&  St.  L.  R.  Co.  —  Minn.  — ,  150  X.  W.  .18.5. 

Where  a  defendant  in  an  action  predi- 
cated on  the  state  law  flics  a  plea  in 
abatement  alleging  that  the  Federal  act 
applies,  and  also  a  plea  to  the  merits,  and 
L.R.A.1915C. 


by  consent  all  the  issues  are  tried  together, 
tlie  better  practice  is  tiiat  there  should  be 
separate  verdicts  upon  the  different  pleas; 
but  where  there  is  a  general  finding  for  the 
plaintiff,  this  by  necessary  implication  is 
to  be  construed  as  a  finding  against  all  of 
the  pleas.  Southern  R.  Co.  v.  ilurphv,  9 
Ga.  App.  190,  70  S.  E.  972.  The  court  said: 
"The  proof  was  that  the  plaintiff  was  a 
member  of  a  crew  working  on  a  short  branch 
line  terminating  at  a  smelting  works.  This 
crew  would  make  three  or  four  trips  a  day 
out  to  the  main  line,  carrying  cars  both 
for  local  and  interstate  business.  At  other 
times  during  the  day  they  would  shift  the 
coal  and  coke  cars  from  what  were  known 
as  the  'coke  tracks,'  and  distribute  them  at 
different  points,  all  local.  The  plaintiff  was 
hurt  while  engaged  in  doing  this  purely 
local  work;  hence  the  action  was  properly 
based  on  the  Alabama  statute,  and  not  upon 
the  Federal  law." 

Where  a  widow  of  a  deceased  employee 
had  recovered  judgment  in  her  own  name, 
and  such  judgment  was  subsequently  re- 
versed upon  the  ground  that  she  was  not  the 
proper  party  plaintiiT,  and  upon  such  re- 
versal she  was  substituted  as  per:$onal  repre- 
sentative, and  ultimately  recovered  judg- 
ment, the  court  does  not  err  in  not  taxing 
the  costs  that  had  accrued  up  to  the  time 
of  the  making  of  the  new  parties  against  the 
plaintiff.  St.  Louis,  S.  F.  &,  T.  R.  Co.  v. 
Smith.  —  Tox.  Civ.  .■Vpp.  — ,  171  S.  \V.  .-)13. 

Where  the  defendant  railroad  in  an  ac- 
tion under  the  Federal  act  in  its  answer 
draws  in  question  the  constitutionality  of 
the  amendment  to  the  Federal  employers' 
liability  act,  and  that  point  was  not  de- 
cided by  the  Fedc.iil  .Supreme  Court  until 
after  the  appeal  was  taken,  an  appeal  lies 
from  the  Alissouri  court  of  appeals  to  the 
Missouri  supreme  court,  although  the 
amount  in  dispute  is  within  the  pecuniary 
limit  of  the  jurisdiction  of  the  court  of  ap- 
peals. Fish  V.  Chicago,  R.  1.  &  P.  R.  Co. 
—  .Mo.  — ,  172  S.  W.  340. 

A  mother  suing  a  railroad  company  for 
the  death  of  an  adult  son  is  a  competent 
witness  under  the  Xorth  Carolina  statute, 
since,  although  she  is  an  interested  party, 
she  is  not  testifying  against  the  representa- 
tive of  a  deeeased  person.  Irvin  v.  South- 
ern R.  Co.  164  N.  C.  5,  80  S.  E.  78. 

Although  tlic  plaintiff  romplained  of  a 
defective  "footboard,"  and  the  statute  re- 
fers to  defective  '"running  boards"  only,  the 
defendant  is  not  entitled  to  a  peremptory 
charge  in  its  favor  where  its  attorney  had 
during  the  trial  used  the  terms  interchange- 
ablv.  '  Rramlctt  v.  Southern  R.  Co.  98  S. 
C.  "319,  82  S.  E.  501. 
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that  the  state  law  controlled,  there  can  be 
no  recovery  even  if  the  evidence  ehows  a 
right  of  action  under  the  Federal  act,  Si* 
and  a  judgment  for  the  plaintiff  under  such 
circumstances  will  be  reversed  outright,  and 
the  case  will  not  be  remanded  for  a  new 
trial.  U*  And  where  the  pleadings  are 
founded  on  the  state  law,  and  the  trial  was 
conducted  upon  the  theory  that  that  law 
controlled,  it  is  error  to  submit  the 
case  to  the  jury  under  the  Federal 
act.  »W  So,  where  the  plaintiff  brought  the 
action  under  the  mistaken  belief  that  the 
term  "any  statute"  as  used  in  §  3  of  the 
act  included  also  state  statutes,  the  case 
cannot  be  submitted  to  the  jury  as  a  com- 
mon-law action.  *^'>  But  the  United  States 
Supreme  Court  has  held  that  a  recovery 
may  be  had  under  the  state  law,  although 


the  complaint  contained  an  allegation  un- 
warranted by  the  proof  that  the  injury  oc- 
curred in  interstate  commerce.  <1S 

The  Missouri  court  has  held  that  the 
plaintiff  will  not  be  allowed  to  amend  his 
complaint  where  he  has  pleaded  the  state 
law,  and  the  evidence  shows  that  the  Fed- 
eral law  controls.  '19  But  that  such  an 
amendment  is  permissible  is  the  view  taken 
by  other  courts.  S^  In  a  Federal  court,  it 
has  been  held  that,  having  amended  his 
complaint  so  as  to  state  a  cause  of  action 
under  the  Federal  act,  the  plaintiff  can- 
not revoke  it  after  a  directed  verdict  for  the 
defendant.  Ml 

Again,  it  has  been  held  that  the  plaintiff 
will  not  be  permitted  to  shift  from  law  to 
law.  U*  But  the  Pennsylvania  court  takes 
the  view  that,  as  there  is  but  one  law  which 


»<  Where  no  facts  constituting  a  cause  of 
action  under  the  Federal  statute  are  plead- 
ed, and  the  case  is  not  submitted  to  the 
jury  under  that  statute,  there  can  be  no 
recovery  even  if  the  evidence  shows  a  right 
of  action  thereunder.  Moliter  v.  Wabash 
R.  Co.  180  Mo.  App.  84,  168  S.  W.  250. 

su  Where  the  plaintiff  pleaded  a  cause  of 
action  under  the  state  statute,  and  the  proof 
showed  that  the  action,  if  any,  was  con- 
trolled by  the  Federal  statute,  the  judg- 
ment should  be  reversed  outright,  and  the 
cause  should  not  be  remanded  for  a  new 
trial.     Ibid. 

•M  Where  the  action,  by  the  allegations 
of  the  complaint,  was  founded  entirely  upon 
the  state  statute,  and  the  trial  proceeded 
throughout  upon  the  theory  of  liability  or 
nonliability  thereunder,  the  action  of  the 
trial  court  in  submitting  the  case  to  the 
jury  under  the  Federal  act  was  a  clear  de- 
parture from  the  issues  presented  and  the 
course  of  the  trial,  and  was  unauthorized. 
Octiau  v.  Chicago  &  N.  W.  R.  Co.  113 
Minn.  418,  129  N.  W.  855. 

«W  I.auer  v.  Northern  P.  R.  Co.  —  Wash. 
— .  145  Pac.  606. 

*!■  A  declaration  stating  a  good  cause  of 
action  under  the  Federal  employers'  liabil- 
ity act  of  April  22,  1908,  may  be  treated  as 
affording  a  basis  for  a  recovery  under  the 
state  law  after  first  eliminating  the  allega- 
tion that  the  injury  occurred  in  interstato 
commerce,  which  the  proof  demonstrated 
was  unwarranted,  since  by  so  doing  the 
court  is  merely  giving  effect  to  a  rule  of 
local  practice,  the  application  of  which  was 
not  in  anywise  in  contravention  of  the  Fed- 
eral statute.  Wabash  R.  Co.  v.  Haves,  234 
V.  S.  86,  58  L.  ed.  1226,  34  Sup.  Ct.  Rep. 
729. 

«W  Moliter  v.  Wabash  R.  Co.  supra. 

**»In  Collins  v.  Pennsvlvania  R.  Co.  163 
App.  Div.  452,  148  N.  V.  Supp.  777,  the 
action  was  originally  brought  under  the 
state  compensation  act,  but  as  that  was  sub- 
sequently declared  unconstitutional,  the 
plaintiff'  was  permitted  to  amend  so  as  to 
bring  the  action  within  the  Federal  act. 

Where  a  declaration  sets  out  facts  which 
L.R.A.1915C,  6 


would  impose  a  liability  on  the  defendant 
under  the  Federal  act,  if  it  had  charged 
that  at  the  time  of  the  accident  the  defend- 
ant was  engaged  in  interstate  commerce,  it 
was  the  duty  of  the  trial  court  upon  the 
coming  in  of  the  proofs  to  permit  an  amend- 
ment of  the  pleadings  to  conform  thereto. 
Fernette  v.  Pere  Marquette  K.  Co.  175 
Mich.  672,  141  N.  W.  1084,  144  N.  W.  834. 
The  supreme  court  treated  the  plaintiff's 
complaint  as  amended  so  as  to  aver  that  the 
defendant  was  engaged  in  interstate  com- 
merce at  the  time  of  the  injury,  where  the 
complaint  was  otherwise  entirely  suflicicnt. 

In  Cincinnati,  N.  0.  4  T.  P.  R.  Co.  v. 
Goode,  153  Ky.  247,  154  S.  W.  941,  it  was 
held  that  the  court  erred  in  refusing  a  per- 
emptory instruction  for  the  defendant  upon 
the  ground  of  the  plaintiff's  contributory 
negligence.  On  a  petition  for  rehearing 
(155  Ky.  153,  159  S.  W.  695)  the  court  stat- 
ed that,  as  the  evidence  disclosed  the  fact 
that  the  Federal  statute  applied,  and  the 
case  as  made  by  the  lower  court  on  the 
pleading,  evidence,  and  instructions  was  un- 
der the  state  law,  it  did  not  see  its  way  clear 
to  define  the  rights  of  the  parties,  and  con- 
sequently withdrew  the  direction  for  a  per- 
emptory instruction,  and  the  trial  court  was 
directed  to  permit  the  parties  to  amend  the 
pleadings  as  they  saw  fit,  and  to  try  and 
adjudge  the  case  under  the  Federal  statute. 

Ml  Vvhere,  at  the  close  of  the  plaintiff's 
evidence  in  an  action  upon  the  complaint, 
which  in  a  single  count  set  forth  a  cause 
of  action  under  the  state  law,  the  plaintiff 
so  amends  his  complaint  as  to  make  it 
state  in  a  single  count  a  cause  of  action 
under  the  Federal  employers'  liability  act, 
he  thereby  makes  an  election  to  abandon  his 
cause  of  action  under  the  state  law,  and  to 
rely  on  his  cause  of  action  under  the  Fed- 
eral act,  and  he  is  stopped  from  revoking 
or  repudiating  after  a  directed  verdict 
against  him  on  his  pleading  and  evidence. 
Bravis  v.  Chicago,  M.  &  St.  P.  R.  Co.  217 
Fed.  234. 

*MA  shifting  from  the  state  law  to  the 
Federal  law  at  the  close  of  tlie  trial  is  not 
a  mere  informality.    Creteau  v.  Chicago  & 
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can  apply  to  any  given  state  of  facts,  there 
can  be  no  departure  from  law  to  law.  *» 
So,  it  lias  been  said  that  an  opportunity  to 
elect  between  the  Federal  act  and  the  state 
law  is  never  afforded.  **» 

Again,  in  Kentucky  the  court  of  appeals 
has  held  that  the  plaintiff 'cannot  rely  upon 
both  the  state  and  the  Federal  statutes,  and 
if  both  are  pleaded  he  will  be  required  to 
elect  upon  which  he  will  proceed.  *X  And 
a  similar  view  has  been  taken  by  the  Iowa 


court.  <ss  But  in  Massachusetts  it  has  been 
held  that  plaintiff  may  plead  both  and  have 
a  recovery,  if  negligence  is  shown  upon  one 
or  the  other,  as  the  facts  justify.  **7  And 
in  Indiana  it  has  been  held  that  the  plain- 
tiff may  simply  plead  the  facts  and  have  a 
recovery  under  either  law  as  the  facts  de- 
velop. *«» 

A  number  of  courts  have  apparently  taken 
the  position  that  if  the  law  as  applied  is 
more  favorable  to  the  appellant  than  the 


N.  W.  R.  Co.  113  Minn.  418,  129  N.  W. 
853. 

As  the  plaintiff's  pleading  was  either  un- 
der the  common  law  or  under  the  state 
statute,  and  not  under  the  Federal  stat- 
ute, he  cannot  recover  luider  the  Federal 
statute  without  changing  his  cause  of  ac- 
tion frcm  law  to  law,  and  this  he  cannot  do. 
Moliter  v.  Wabash  R.  Co.  180  Mo.  App.  84, 
168  S.  W.  250.  To  the  same  effect,  see  Mc- 
Adow  V.  Kansas  City  Western  R.  Co.  — 
Mo.  App.  — ,  164  S.  W.  188. 

««»If  the  facts  show  the  Federal  statu  t-i 
'  to  be  applicable,  the  plaintiff  may  rely 
thereon,  although  he  has  not  pleaded  it;  and 
since  it  is  the  only  law  that  can  apply, 
there  is  no  departure  from  "law  to  law." 
Hogarty  v.  Philadelphia  &  R.  R.  Co.  245 
Pa.  443,  91  Atl.  854. 

***Vickery  v.  Xew  London  Northern  R. 
Co.  87  Conn.  634,  89  Atl.  277. 

MS  In  Louisville  &  N.  R.  Co.  v.  Strange, 
156  Ky.  439,  161  S.  W.  239,  the  plaintiff  al- 
leged that  at  the  time  of  the  injury  her 
intestate  was  in  the  service  of  the  de- 
fendant as  a  brakeman  upon  a  train  "then 
being  used  and  operated  on  one  of  its  high- 
ways of  interstate  commerce,  and  that  said 
cars  and  trains  were  then  being  used  in  in- 
terstate commerce,  or  were  being  used  in 
intrastate  commerce,  and  that  one  of  the 
two  states  of  facts  is  true,  and  she  docs  not 
know  and  cannot  state  which  is  true,  and 
that  her  said  intestate  was  killed  while  so 
engaged  as  the  direct  result,"  etc.  The  court 
held  that  a  motion  to  elect  made  by  the  de- 
fendant before  proceeding  to  trial  was  in 
due  time,  and  it  had  the  right  to  know  in 
advance  under  which  law  it  would  be  re- 
quired to  defend. 

In  a  dissenting  opinion,  Kunn,  J.,  said: 
"She  does  not  plead  a  legal  conclusion,  or 
say  that  this  law  or  that  is  applicable,  but 
she  pleads  alternatively  the  fact  that  the 
train  was  either  engaged  in  interstate  or 
intrastate  commerce,  and  she  does  not  know 
which.  It  is  no  answer  to  say  that  her  pur- 
pose was  to  invoke  the  application  of  both 
the  state  and  Federal  statutes.  Both  were 
enacted  for  the  benefit  of  litigants,  and  she 
had  a  right  to  invoke  the  aid  of  either  if 
the  facts  should  come  within  the  purview 
of  their  provisions.  She  was  not  claiming 
under  both  laws,  but  under  that  law  which 
one  fact  would  make  applicable  to  her  case, 
and  that  one  fact  she  did  not,  and  could 
not,  know,  but  which  was  within  the  knowl- 
edge of  the  railroad  company.  Neither  can 
it  be  said  that  there  was  a  misjoinder,  or 
L.R.A.1915C. 


I  that  she  was  attempting  to  join  two  caudes 
of  action.  She  had  but  the  one  grievance, 
and  a  single  cause  of  action  against  one 
party  for  the  same  negligent  acts.  If  the 
negligent  acts  be  proven,  the  defendant  is 
liable  under  either  the  state  or  Federal 
law." 

Where  the  complaint  alleges  that  a  de- 
fective car  which  caused  the  injuries  was  an 
instrument  of  interstate  commerce,  and  in 
another  count  pleads  the  state  statute,  it 
is  error  not  to  require  the  plaintiff  to  elect 
under  which  statute  she  will  proceed. 
South  Covington  &  C.  Street  R.  Co.  v.  Finan, 
153  Ky.  340,  155  S.  W.  742. 

226  In  Armbruster  v.  Chicago,  R.  I.  &  P. 
R.  Co.  —  Iowa,  — ,  147  N.  W.  337,  it  was 
held  that  there  was  nothing  in  the  conten- 
tion that,  in  insisting  that  the  plaintiff 
elect  which  cause  of  action  she  would  prose- 
cute, defendant  led  the  plaintiff  into  error, 
for  the  ruling  merely  exacted  that  she  must 
determine  whether  she  would  rely  for  rem- 
edy upon  the  state  or  the  United  States 
statute. 

aw  In  Corbett  v.  Boston  &  M.  R.  Co.  219 
Mass.  351,  L.R.A.— ,  107  N.  E.  60,  the 
court,  in  holding  that  a  plaintiff,  the 
widow  of  a  deceased  workman,  who  brought 
two  actions,  one  in  her  own  name,  relying 
upon  the  state  statute,  and  one  as  adminis- 
tratrix, relying  upon  the  Federal  statute, 
would  not  be  compelled  to  elect  which  ac- 
tion she  would  rely  upon,  said:  "It  would 
be  a  saving  of  expense,  both  to  the  parties 
and  to  the  commonwealth,  if  the  two  actions 
could  be  prosecuted  together  so  that  by  one 
trial  the  facts  could  be  ascertained  and  the 
causes  ended  by  the  determination  of  the 
governing  principles  of  law.  Where  the  set- 
tlement of  an  issue  of  fact  depends  upon 
conflicting  evidence,  it  seems  more  likely 
that  the  truth  will  be  ascertained  by  ad- 
ducing all  the  evidence  at  one  time  before 
a  single  tribunal  and  enabling  it  to  find 
out  the  real  situation  under  an  adequate 
statement  of  the  governing  rules  of  law  ap- 
plicable to  all  phaaes,  than  to  require  two 
distinct  and  successive  inquiries  before  sepa- 
rate tribunals,  where  only  a  single  aspect  of 
the  incident  could  be  open  to  investigation 
at  one  time." 

»«•  The  Federal  statute  need  not  be  ex- 
pressly stated,  but  the  proper  procedure  is 
to  plead  the  facts,  and  recovery  may  then 
be  had  accordingly  as  the  evidence  may  de- 
velop the  case  under  one  law  or  the  other. 
Vandal  ia  R.  Co.  v.  Stringer,  —  Ind.  — ,  106 
N.  E.  866. 
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law  which  the  facts  show  to  be  controlling, 
there  is  no  reversible  error.  S^S 

In  one  ease,  it  has  been  held  that  if  the 
action  had  been  brought  under  the  state 
law,  and  the  facts  as  developed  on  the  trial 
showed  that  the  Federal  act  controlled,  an 
amendment  to  the  petition  may  be  had 
after  the  two-year  limitation.  **•» 

3.  Bractice  where  action  is  brought  by 
midow  in  her  oien  name. 

Supplementing  note  in  47  IhR.A.(N.S.) 
76. 

Where  a  widow  brought  suit  in  her  own 
name,  it  has  been  held  that  the  reversal  of 
the  judgment  will  be  without  prejudice  to 


the  right  of  the  personal  representative  to 
bring  an  action.  SSO  Under  such  circum- 
stances it  has  been  held  that  judgment  for 
the  defendant  will  not  be  rendered,  *»l  but 
the  case  will  be  remanded  to  the  trial  court, 
and  the  latter  may  permit  the  petition  to  be 
amended  by  substitution  of  the  personal 
representative  as  plaintiff.  ***  But  where 
judgment  was  rendered  without  authority 
of  law,  because  in  favor  of  the  widow  in 
her  own  behalf,  the  entry  of  her  appearance 
after  judgment  as  administratrix,  and  her 
adoption  as  such  administratrix  of  all  the 
pleadings,  steps,  and  proceedings,  verdict 
and  judgment  thereunder  do  not  validate 
the  judgment.*** 


s^  It  is  not  prejudicial  error  to  permit  a 
recovery  under  the  state  statute,  although 
the  plaintiff  had  alleged  and  proven  a  cause 
of  action  under  the  Federal  act,  where  the 
<rourt  ruled  that  the  proof  was  inaufBcient 
to  show  that  the  plaintiff  was  engaged  in 
interstate  commerce,  and  the  state  statute 
did  not  differ  materially  from  the  Federal 
act,  and  the  evidence  offered  was  pertinent 
to  the  issue  as  originally  joined.  Cole  T. 
Atchison,  T.  &  S.  F.  R.  Co.  02  Kan.  132, 
130  Pac.  1177. 

In  Graber  v.  Duluth,  S.  S.  k  A.  R.  Co.  — 
Wis.  — ,  150  N.  W.  489,  it  was  held  that  it 
was  not  error  not  to  compel  the  employee  to 
elect  whether  he  would  claim  under  the  Fed- 
eral law  or  under  the  state  law,  where  the 
Federal  law,  which  was  applied,  was  more 
valuable  to  the  employer  than  the  state  law. 

If  the  Federal  act  and  the  state  statutes 
were  identical,  there  would  be  no  good  rea- 
son for  requiring  the  plaintiff  to  elect  be- 
tween paragraphs  of  the  complaint  alleging 
the  different  statutes.  Louisville  &  N.  R. 
Co.  T.  Strange,  1.'56  Ky.  439,  ]«]  S.  W.  239. 

Although  a  case  falling  within  the  Fed- 
eral act  was  tried  on  the  theory  that  it 
was  a  common-law  action,  and  the  applica- 
bility of  the  Federal  statute  was  first  raised 
in  oral  argument  before  the  appellate  court, 
the  judgment  for  the  plaintiff,  if  sustain- 
able under  the  Federal  act,  will  not  be  re- 
versed where  all  of  the  instructions  given 
were  more  favorable  to  the  defendant  than 
it  was  entitled  to  under  the  Federal  act. 
Southern  R.  Co.  v.  Howerton,  —  Ind.  — ,  106 
N.  E.  1025,  rehearing  denied  in  106  N.  E. 
369. 

*w»"When  the  cause  of  action  arises  un- 
der the  Federal  statute,  but  suit  is  brought 
under  the  state  law,  or  by  some  person  not 
authorized  to  maintain  an  action  under  the 
Federal  statute,  defects  in  the  original  peti- 
tion may  be  cured  by  an  amendment  that 
docs  not  set  up  a  new  and  distinct  cause  of 
action  filed  after  the  expiration  of  two 
years  from  the  accrual  of  the  cause  of  ac- 
tion as  the  amendment  will  relate  back  to 
the  filing  of  the  original  petition."  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  T.  Goode,  — 
Ky.  — ,  173  S.  W.  329. 

*SMThe  reversal  of  a  judgment  in  favor 
of  a  widow  suing  in  her  own  name  for  the 
L.R.A.1915C. 


death  of  her  husband,  who  was  killed  while 
engaged  in  interstate  commerce,  will  be 
without  prejudice  to  the  right  of  the  per- 
sonal representative  of  the  deceased.  Cin- 
cinnati, X.  O.  &  T.  P.  R.  Co.  V.  Bonham,  — 
Tenn.  — ,  171  S.  W.  79. 

*»1  Where  an  action  was  originally 
brought  by  the  widow  in  her  own  behalf  and 
that  of  her  minor  children  and  the  parents 
of  the  deceased,  and  after  judgment  it  was 
sought  to  amend  the  pleadings  by  substitut- 
ing the  personal  representative  of  the  de- 
ceased employee  as  plaintiff,  the  judgment 
will  be  reversed  and  remanded,  and  judg- 
ment for  the  defendant  will  not  be  ren- 
dered. Eastern  R.  Co.  v.  Ellis,  —  Tex.  Civ. 
App.  — ,  163  S.  W.  701. 

Where  the  plaintiff  brought  an  action 
for  the  death  of  her  husband  in  her  own 
name,  and  sought  recovery  under  the  state 
act,  and  subsequently,  having  been  appoint- 
ed administratrix  of  her  husband,  brought 
an  action  as  such  under  the  Federal  act,  it 
is  error  for  the  trial  judge  to  render  a  judg- 
ment in  favor  of  the  defendant  in  the  action 
brought  under  the  state  act,  upon  the 
ground  that  the  bringing  of  the  action  under 
the  Federal  act  had  the  effect  of  supersed- 
ing the  action  under  the  state  act.  Corbett 
V.  Boston  A  M.  R.  Co.  219  Mass  351, 
L.R.A.— ,  107  N.  E.  60.  The  court  said: 
"Even  if  the  presiding  judge  wag  right  in 
his  ruling,  judgment  ought  not  to  have 
been  rendered  in  favor  of  the  defendant  in 
the  action  under  the  state  statute.  A  court 
without  jurisdiction  over  a  case  cannot 
enter  judgment  in  favor  of  either  party.  It 
can  only  dismiss  the  case  for  want  of  juris- 
diction." 

***  Where  the  surviving  widow  brought 
the  action  in  her  own  name,  and,  after  judg- 
ment, filed,  as  administratrix,  an  applica- 
tion to  be  substituted  as  plaintiff,  and  there- 
after the  defendant  filed  its  answer  and 
denied  the  fact  of  the  appointment,  and  also 
plaintiff's  right  to  appointment,  the  appel- 
late court  held  that,  as  it  did  not  have 
ori^nal  jurisdiction,  it  must  reverse  the 
judgment,  but  it  would  remand  the  case, 
and  the  district  court  had  power  to  grant 
the  application.  Missouri,  K.  &  T.  R.  Co. 
V.  Lenahan,  39  Okla.  283,  135  Pac.  383. 

«MVaughan  v.  St.  Louis  &  S.  F.  R.  Co. 
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In  an  action  brought  by  a  widow  in  her 
own  name  for  tlie  sole  benefit  of  herself  and 
minor  child,  a  demurrer  based  on  the 
ground  that  "the  plaintiff  have  no  legal 
capacity  to  sue"  refers  only  to  the  legal 
disability  of  the  plaintiiT,  such  as  infancy, 
idiocy,  and  coverture,  and  does  not  raise  the 
question  of  the  application  of  the  Federal 
act,  under  which  the  action  can  be  brought 
only  by  the  personal  representative.  *** 

Where  an  action  brought  by  a  widow  in 
her  own  name  is  brought  within  the  statu- 
tory time,  she  may  subsequently,  by  amend- 
ment to  her  petition,  be  substituted  as  ad- 
ministratrix and  recover  in  a  proper  case, 
although  the  two-year  limitation  has  ex- 
pired. M» 

Upon  the  subject  of  amendment  of  plead- 
ing after  limitation  period  by  changing  from 
common  law  to  statute,  or  vice  verta,  or 
from  statute  of  one  jurisdiction  to  statute 


of  another,  see  notes  to  Missouri,  K.  &  T.  R. 
Co.  V.  Bagley,  3  L.R.A.(N.S.)  259,  and  Al- 
len V.  Tuscarora  Valley  R.  Co.  30  L.R.A. 

(N.S.)  10U6. 

i.  Waiver  of  right  under  the  act;  wJien 
clatm  may  be  raised. 

Supplementing  note  in  47  L.R.A.  (N.S.) 
7C. 

The  courts  are  also  in  conflict  as  to  when 
the  question  of  the  applicability  of  the  Fed- 
eral statute  may  be  raised. 

The  Louisiana  court  has  held  that  the  ap- 
plicability of  the  act  may  be  raised  at  any 
time.  **e  On  the  other  hand,  the  Oklahoma 
court  takes  the  position  that  the  applica- 
bility of  the  act  cannot  be  raised  for  the 
first  time  on  appeal,  *"  while  the  Ver- 
mont court  holds  that  the  question  can  be 
raised  only  on  demurrer.  ***  It  has  been 
i  held  that  the  applicability  of  the  Federal 


177  Mo.  App.  155,  164  S.  W.  144;  Dungan 
V.  St.  Louis  &  S.  F.  R.  Co.  178  Mo.  App. 
164,  105  S.  W.  1116. 

M4  Chicago,  R.  I.  &  P.  R.  Co.  v.  Holli- 
dav,  —  Okla.  — ,  145  Pac.  786. 

MSTexarkana  &,  Ft.  S.  R.  Co.  Casey,  — 
Tex.  Civ.  App.  — ,  172  S.  VV.  729. 

Where  a  widow  brings  an  action  in  her 
own  name,  which  action  proceeds  to  judg- 
ment rendered  in  her  favor,  an  amendment 
substituting  her  as  administratrix  upon  the 
granting  of  a  new  trial  may  be  pranted,  and 
a  recovery  as  such  administratrix  will  not 
be  denied  merely  because  the  amendment 
was  made  after  the  expiration  of  the  two- 
year  limitation  fixed  by  the  Federal  act. 
Vaughan  v.  St.  Louis  &  S.  F.  R.  Co.  177  Mo. 
App.  155,  164  S.  W.  144. 

Where  the  action  is  brought  by  the  widow 
in  her  own  behalf  and  that  of  minor  chil- 
dren and  the  parents  of  the  employee,  an 
amendment  whereby  the  action  is  brought 
by  the  personal  representative  is  not  barred 
by  the  statute  of  limitations,  if  the  original 
petition  was  filed  in  due  time.  Eastern  R. 
Co.  v.  Ellis,  —  Tex.  Civ.  App.  — ,  153  S.  W. 
701. 

A  widow  who  has  prosecuted  an  action  in 
her  own  name  to  judgment  in  her  favor 
may  thereafter,  and  upon  a  remand  of  the 
case,  be  substituted  as  administratrix,  and 
her  right  to  subsequently  prosecute  the  ac- 
tion is  not  barred  by  the  fact  that  the  two- 
vear  limitation  has  expired.  Missouri,  K. 
&  T.  R.  Co.  V.  Lenahan,  39  Okla.  283,  135 
Pac.  383. 

In  an  action  brought  under  the  statute, 
the  substitution  of  the  personal  represen- 
tative of  a  deceased  party  for  the  widow, 
father,  and  mother  of  the  deceased  is  not 
the  beginning  of  a  new  cause  of  action,  but 
it  relates  back  to  the  filing  of  the  original 
petition.  St.  I.«uis,  S.  F.  &  T.  R.  Co.  v. 
Smith,  —  Tex.  Civ.  App.  — ,  171  S.  W.  613. 

Where  the  original  complaint,  filed  with- 
in two  years  after  the  cause  of  action  arose, 
L.R.A.1915C. 


stated  a  cause  of  action,  and  the  court  in 
which  the  suit  was  brought  had  jurisdiction, 
an  amendment  to  the  complaint  alleging  the 
application  of  the  Federal  act  may  be  filed 
more  than  two  years  after  the  cause  of  ac- 
tion arose,  since  tlie  Federal  statute  does 
not  create  k  cause  of  action,  but  simply 
i  goes  to  the  defenses  available  to  the  defend- 
I  ant.     Smith  v.  Atlantic  Coast  Line  R.  Co. 

127  C.  C.  A.  311,  210  Fed.  761. 
I  ^6  A  total  absence  of  a  right  of  action 
under  the  state  statute,  because  of  the  ap- 
plicability of  the  Federal  statute  to  the 
facts  of  the  case,  may  be  raised  at  any  time. 
La  Casse  v.  New  Orleans,  T.  &  M.  R.  Co. 

—  La.  — ,  04  So.  1012. 

WT  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ilolliday, 

—  Okla.  ■— ,  145  Pac.  786. 

A  defendant  will  not  be  permitted  for  the 
first  time  in  an  appellate  court,  to  invoke 
the  protection  of  a  Federal  statute,  whore 
tiie  matter  was  not,  by  the  pleadings  or  the 
eviddice,  brought  to  the  attention  of  the 
trial  court.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
McBee,  —  Okla.  — ,  145  Pac.  331.  The 
court  said:  "Where,  as  in  the  instant  case, 
neither  the  pleadings  nor  the  evidence 
brings  the  cause  [of  action]  within  the  pur- 
view of  that  [Federal]  act,  and  the  trial 
in  the  court  below  proceeded  upon  the 
theory  that  the  state  statute  governed,  this 
court  is  precluded  from  holding  timt  the 
Federal  statute  should  have  controlled." 

A  judgment  for  the  plaintiff  under  tho 
Federal  act  was  sustained  in  Southern  R. 
Co.  V.  Howerton,  —  Ind.  — ,  105  N.  E.  1025, 
rehearing  denied  in  106  N.  E.  369,  wheia 
the  case  was  tried  on  the  theory  that  the 
state  law  applied,  and  the  applicability  of 
the  Federal  act  was  first  raised  on  appeal. 
But  in  this  case  it  appeared  that  the  in- 
structions given  were  more  favorable  to  the 
defendant  than  it  was  entitled  to  have  un- 
der the  Federal  act. 

**»  Where  the  state  of  the  facts  is  such 
that  the  Federal  statute  applies,  a  declara- 
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«et  cannot  be  raised  for  the  first  time  in 
the  United  States  Supreme  Court.  *s* 

In  several  cases  where  defendant's  objec- 
tion that  the  Federal  act  applied  was  raised 
in  the  trial  court,  it  has  been  held  that  the 
objection  was  made  in  time.  IM  But  under 
the  rules  of  practice  in  Missouri,  the  defend- 
ant waives  any  departure  by  the  plaintiff 
in  filing  an  amended  petition  based  on  the 
Federal  statute,  where  the  original  petition 
was  based  on  the  common  law,  by  answering 
to  the  amendment  on  its  merits  and  going 
to  trial  thereon. *** 

In  a  Wisconsin  case,  it  has  been  said  that 


the  rights  under  the  act  may  be  waived  ex- 
pressly or  impliedly.**' 

As  to  the  waiver  of  the  right  to  object 
where  the  action  is  not  brought  by  the  per- 
sonal representative,  see  XI.  1,  supra. 

XIV.  Datnoffes. 
1,  In  general. 

Supplementing  note  in  47  L.R.A.(N.S.) 
80. 

The  damages  recoverable  in  case  of  death 
are  limited  to  the  pecuniary  loss  of  the 
beneficiaries.  ***     And  an  instruction  based 


tioii  at  common  law  or  under  the  state  stat- 
ute is  a  departure,  but  advantage  thereof 
can  be  taken  only  by  demurrer;  otherwise  it 
is  waived.  White  v.  Central  Vermont  R. 
Co.  87  Vt.  330,  SO  Atl.  6]  8;  Niles  v.  Cen- 
tral Vermont  R.  Co.  87  Vt.  356,  89  Atl. 
02!». 

*»•  It  is  there  assigned  as  error  that  the 
court  below  erred  in  not  holding  that  the 
Indiana  statute  had  been  superseded  by  the 
Federal  employers'  liability  act  of  June  11, 
1906  (34  Stat,  at  L.  232,  chap.  3073,  U.  S. 
Comp.  Stat.  Supp.  1911,  p.  1316).  It  does 
appear  in  one  or  more  of  the  counts  of  the 
plaintiff's  declaration  that  the  railroad 
company  was  engaged  in  operating  a  rail- 
road extending  into  two  or  more  states,  and 
such  was  the  evidence.  The  first  count 
might  be  said  to  declare  upon  the  liability 
of  the  company  under  the  act  of  1906. 
Upon  that  ground  the  case  was  removed  to 
the  circuit  court  of  the  United  States.  But 
that  court  remanded  it  to  the  state  court. 
Thereupon  defendant  demurred  to  the  first 
count,  and  the  demurrer  was  sustained.  No 
exception  was  saved  and  no  error  assigned 
either  in  the  state  court  or  in  this.  In  no 
other  way  was  any  claim  set  up  or  asserted 
under  that  Federal  act,  nor  did  the  state 
court  make  any  ruling  as  to  the  effect  of 
that  act  upon  the  Indiana  statute,  and  the 
judgment  of  the  Illinois  court  was  rested 
wholly  upon  the  Indiana  statute.  Not  hav- 
ing been  specially  set  up  in  the  state  court 
and  there  passed  upon,  it  is  obvious  that 
the  point  has  not  been  saved.  Chicago,  T. 
•4  L.  R.  Co.  V.  Hackett,  228  U.  S.  559,  57 
L.  ed.  966,  33  Sup.  Ct.  Rep.  581. 

**>The  applicability  of  the  Federal  act 
may  be  raised  by  special  plea  after  the  de- 
fendant has  pleaded  the  general  issue  and 
assumption  oi  risk.  Flanders  v.  Georgia  S. 
i,  V.  R.  Co.  —  Fla.  — ,  67  So.  68. 

Where  the  petition  was  drawn  under  a 
superseded  state  law,  and  the  evidence 
showed  a  case  under  the  Federal  statute 
only,  the  defendant's  demurrer  to  the  evi- 
dence presenting  the  objection  that  "under 
the  pleadings  and  the  evidence"  a  verdict 
could  not  be  found  against  the  defendant 
was  sufficiently  specific.  Aloliter  v.  Wabash 
R.  Co.  180  Mo.  App.  84,  168  S.  W.  250. 

The  defendant  is  not  estopped  from  urg- 
ing his  exception  to  the  ruling  of  the  court 
L.R.A.1915C. 


in  submitting  to  the  jury  the  question  of  its 
negligence  under  the  Federal  act,  where  the 
case  had  been  tried  upon  the  theory  that 
the  state  act  was  applicable,  by  urging  in 
support  of  an  objection  to  the  introduction 
in  evidence  of  the  state  statute,  and  in  sup- 
port of  the  motion  for  a  directed  verdict, 
that  the  state  law  had  been  superseded  by 
the  Federal  act.  Creteau  v.  Chicago  &■  N. 
W.  R.  Co.  113  Minn.  418,  129  N.  W.  855. 

A  judgment  in  favor  of  a  widow  suing 
in  her  own  behalf  and  as  tutrix  of  minor 
children  will  be  set  aside  and  the  action  dis- 
missed, although  the  defendant  interposed 
no  exception  to  the  capacity  of  tlie  widow 
and  tutrix  to  prosecute  the  suit,  and  his 
only  objection  was  to  the  first  question  pro- 
pounded to  the  first  witness  for  plaintiff, 
which  question  was  comparatively  unim- 
portant, which  objection  was  to  the  effect 
that  he  objected  to  any  evidence  on  the  part 
of  the  plaintiff  on  the  ground  that  the  state 
law  had  been  superseded  by  the  Federal  law, 
and  upon  such  objection  being  overruled  he 
duly  excepted.  Penny  v.  New  Orleans  G.  N. 
R.  Co.  —  La.  — ,  66  So.  313. 

•41  McAdow  V.  Kansas  City  Western  R. 
Co.  —  Mo.  App.  — ,  164  S.  W.  188. 

««In  Graber  v.  Duluth,  S.  S.  &  A.  R.  Co. 

—  Wis.  — ,  150  N.  W.  489,  Marshall,  J., 
said  that  if  the  particular  act,  in  any  sub- 
stantial part,  is  within  the  interstate  field, 
the  Federal  law  rules  the  situation,  if  either 
party  sees  fit  to  stand  upon  legal  right  in 
the  matter;  and  that  this  may  be  done  or 
waived  expressly  or  impliedly. 

«« Flanders   v.   Georgia  S.  &  F.   R.  Co. 

—  Fla.  — ,  67  So.  68. 

The  damages  sustained  by  the  widow  and 
children  are  the  benefit  which  might  be  rea- 
sonably expected  from  the  husband  and 
father  in  a  pecuniary  way  had  he  lived. 
Kansas  City  Southern  R.  Co.  v.  Leslie,  — 
Ark.  — ,  167  S.  W.  83. 

In  an  action  for  the  benefit  of  the  parents 
based  on  the  death  of  an  adult  unmarried 
son,  the  damages  recoverable  are  limited  to 
such  loss  as  results  to  them  because  they 
have  been  deprived  of  a  reasonable  expecta- 
tion of  pecuniary  benefits.  Dooley  v.  Sea- 
t)oard  Air  Line  R.  Co.  163  N.  C.  454,  79 
S.  E.  970. 

And  see  Thornton  v.  Seaboard  Air  Line 
R.  Co.  98  S.  C.  348,  82  S.  E.  433. 
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on  the  loss  to  the  estate  of  deceased  is  er- 
roneous.*** So,  in  an  action  for  the  benefit 
of  the  parents  of  an  adult  unmarried  son, 
it  is  error  to  charge  that  the  measure  of 
damages  is  the  present  value  of  his  net  in- 
come. 8*8 

The  damages  recoverable  are  such  as  will 
reasonably  compensate  the  dependent  mem- 
bers of  the  family  for  the  pecuniary  loss  sus- 
tained by  them  because  of  the  employee's 
injury  and  death,  and  the  amount  awarded 
is  not  to  be  fixed  by  the  jury  at  such  a  sum 
that,  if  placed  at  interest,  it  would  be 
wholly    consumed     when    the    time   of    de- 


pendency ceased.  **«  There  can  be  no  re- 
covery for  grief  or  mental  anguish,**?  nor 
for  the  loss  of  companionship  and  asso- 
ciation.*** But  in  the  case  of  a  dependent 
widow  and  minor  children,  the  courts  are 
inclined  to  permit  juries  in  estimating  the 
pecuniary  loss,  to  make  liberal  allowance 
for  the  peculiar  obligations  incident  to  the 
relationship  of  husband  and  father.  **b  So, 
evidence  that  the  deceased  was  a  church 
member  is  admissible  as  tending  to  show 
the  moral  training  and  influence  which 
would  have  been  received  by  his  children, 
and  may  be  considered  by  the  jury  in  de- 


***In  Farley  v.  New  York,  N.  H.  &  H. 
R.  Co.  87  Conn.  328,  87  Atl.  990,  it  was 
held  that  the  trial  court  erred  in  instruct- 
ing the  jury  to  award  such  damages  as 
would  make  good  the  loss  sustained  by  the 
decedent's  estate,  as  being  substantially  the 
same  as  compensation  for  pecuniary  loss  to 
the  surviving  beneficiaries.  The  court  said: 
"The  jury  should  not  have  been  instructed 
to  assess  the  damages  upon  the  basis  of  the 
loss  to  the  estate  of  the  deceased,  but  upon 
that  of  the  pecuniary-  loss  to  the  bene- 
ficiaries predicated  upon  their  having  been 
deprived,  by  the  death,  of  a  reasonable  ex- 
pectation of  pecuniary  benefits." 

It  is  error  to  instruct  the  jury  that  they 
may  find  such  sum  as  will  fairly  and  rea- 
sonably compensate  the  estate  of  the  dece- 
dent for  the  destruction  of  his  power  to  earn 
money.  Chesapeake  &  O.  R.  Co.  v.  Dwyer, 
]57  Ky.  590,  163  S.  W.  752.  The  court  said: 
"The  recovery  should  have  been  confined  by 
the  instruction  on  the  measure  of  damages, 
in  the  event  of  a  finding  for  the  plaintiff,  to 
such  sum  in  damages  as  would  reasonably 
compensate  the  widow  and  children  of  the 
decedent  for  such  pecuniary  benefits  as  the 
evidence  showed  they  had  a  reasonable  ex- 
pectation of  receiving  from  the  decedent,  if 
his  death  had  not  been  caused  by  the  negli- 
gence of  the  defendant." 

In  Louisville  &  N.  R.  Co.  v.  Stewart,  156 
Ky.  550,  161  S.  W.  557,  the  court  held  that 
an  instruction  was  erroneous  which  told  the 
jury  that  the  plaintiff  is  permitted  to  re- 
cover such  sum  as  will  fairly  compensate 
decedent's  estate  for  his  death.  The  court 
said  that  the  true  measure  of  damages  is 
that  sum  that  will  compensate  his  estate 
for  the  destruction  of  his  power  to  earn 
money.  On  a  rehearing,  however  (157  Ky. 
042,  163  S.  W.  755),  the  court  held  that 
the  true  measure  of  damage  was  such  as 
will  compensate  his  surviving  relatives  for 
actual  pecuniary  loss  from  his  death. 

«4S  Doolev  V.  Seaboard  Air  Line  R.  Co. 
163  N.  C.  454,  79  S.  E.  970;  Kenney  v.  Sea- 
board Air  Line  R.  Co.  165  N.  C.  99,  80  S.  E. 
1078. 

«*8  Chesapeake  &  O.  R.  Co.  v.  Kellv,  100 
Kv.  296,  169  S.  VV.  736. 

«*7  In  Farley  v.  New  York,  N.  H.  &  H.  R. 
Co.  87  Conn.  328,  87  Atl.  990,  the  court  took 
the  position  that,  in  the  case  of  beneficiaries, 
it  was  their  loss  alone  of  which  the  stat- 
J..R.A.1915C. 


ute  takes  cognizance,  and  the  field  of  that 
loss  is  limited  to  what  is  termed  the  "pe- 
cuniary" as  distinguished  from  sentimental, 
or  to  that  which  flows  from  grief  or  wound- 
ed feelings. 

***  An  instruction  in  an  action  for  tlie 
death  of  an  employee  brought  in  behalf  of 
the  widow  and  two  small  children  is  er- 
roneous where  it  disregards  the  distinction 
between  loss  of  support  and  maintenance, 
and  the  loss  of  companionship  and  associa- 
tion. New  York,  C.  &  St.  L.  R.  Co.  v. 
Niebel,  214  Fed.  952.  The  court  based  its 
decision  upon  Michigan  C.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  57  L.  ed.  417,  33  Sup. 
Ct.  Rep.  192,  Ann.  Cas.  1914C,  176,  cited 
in  the  earlier  note. 

The  court  cannot  cure  the  error  of  the 
trial  court  in  failing  to  properly  distinguish 
between  the  loss  of  support  and  mainte- 
nance of  the  widow  caused  by  the  death  of 
her  husband,  and  the  loss  of  companion- 
ship and  association,  by  permitting  the 
plaintiff  to  remit  a  portion  of  the  damages, 
especially  where  the  jury  had  failed  to  ap- 
portion the  damages  between  the  widow  and 
the  children.  New  York,  C.  t  St.  L.  R. 
Co.  V.  Niebel,  supra. 

**»  In  Norfolk  &  W.  R.  Co.  v.  Holbrook, 
215  Fed.  687,  affirmed  in  215  Fed.  1007,  it 
was  held  not  error  to  charge  as  follows: 
"However,  the  court  instructs  you  that 
where  the  persons  suffering  injury  are  the 
dependent  widow  and  infant  children  of  a 
deceased  husband  and  father,  the  pecuniary 
injury  suffered  would  be  much  greater  than 
where  the  beneficiaries  were  all  adults  or 
dependents  who  were  mere  next  of  kin,  so 
that  the  relation  existing  between  deceased 
and  the  infant  beneficiaries  prior  to  his 
death  is  a  factor  in  fixing  the  amount  of 
the  merely  pecuniary  demages."  The  court 
said:  "Difference  in  the  value  of  pro- 
spective support,  and  intellectual,  moral, 
and  physical  training  to  be  expected  from  a 
father  or  mother,  and  from  any  other  bene- 
factor, inheres  in  the  nature  of  social  rela- 
tions. While  no  compensation  can  be  given 
for  the  loss  of  love,  yet  in  estimating  the 
pecuniary  value  of  expected  maintenance 
and  training,  the  fact  cannot  be  ignored 
that  it  will  be  increased  in  proportion  to 
the  intelligent  solicitude  which  prompts  the 
service,  and  that  therefore  maintenance  of 
a  wife  by  her  husband,  and  maintenance  and 
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termining  the  pecuniary  damage  suffered  by 
them.  >M 

III  an  action  by  the  administrator  there 
can  be  no  recovery  for  funeral  expenses.  ^^ 

The  jury  should  apportion  the  damages 
between  the  beneficiaries,  **t  but  this  will 
be  deemed  waived  by  the  defendant  where 
it  asks  no  instruction  to  that  effect,  and 
makes  no  objection  to  the  verdict  for  a 
gross  amount.  ***  So,  the  fact  that  the  jury 
did  not  apportion  the  damages  between  the 
beneficiaries  is  not  reversible  error  where 
the  point  is  raised  for  the  first  time  on 
certiorari  in  the  supreme  court.  SM  But 
where  the  action  is  brought  by  the  ad- 
ministrator and  the  jury  has  been  instruct- 
ed to  apportion  the  verdict,  it  is  reversible 
error  to  return  a  verdict  unapportioned.  2*'' 

The  measure  of  damages  in  favor  of  tlie 
first  class  of  beneficiaries  will  be  essentially 
different  from  that  in  favor  of  the  second 
and  third  classes,  and  that  in  favor  of  the 
second  class  may  be  different  from  that  in 
favor  of  the  third.  »*« 


It  is  error  for  the  plaintiff's  counsel  to 
tell  the  jury  that  the  verdict  asked  for  was 
not  a  very  serious  matter  to  the  railroad, 
but  meant  a  great  deal  to  the  plaintiff,  t^i 

2.  Amount  of  damages. 

Supplementing  note  in  47  L.R.A.(I^.S.) 
83. 

The  Federal  act  places  no  restriction  on 
the  amount  of  damages  recovered  except 
that  of  damages  actually  sustained,  >$*  and 
the  amount  of  damages  recoverable  under 
Federal  act  is  in  nowise  limited  by  any  state 
statute  on  the  question,  us 

The  defendant  is  not  entitled  to  a  reduc- 
tion of  damages  because  of  a  prospect  that 
a  surgical  operation  might  relieve  part  of 
plaintiff's  injury,  where  the  plaintiff  had  al- 
ready submitted  to  an  amputation,  which, 
according  to  the  evidence,  a  great  propor- 
tion of  the  men  did  not  survive,  and  had 
also  submitted  to  a  number  of  lesser  opera- 
tions. **»« 


training  of  children  by  their  father,  will,  as 
a  rule,  be  of  greater  value  than  like  serv- 
ice from  other  kindred." 

In  Farley  v.  New  York,  N.  H.  &  H.  R.  Co. 
S7  Conn.  328,  87  Atl.  090,  the  court  said: 
''Such  being  the  rule,  it  follows  that  the 
amount  recoverable  in  given  cases  must  be 
influenced  by  the  nature  of  the  .-elation  be- 
tween the  beneficiaries  and  the  deceased, 
the  obligations,  moral  or  legal,  naturally 
incident  to  such  relation,  the  extent  of  the 
reco^ition  which  the  deceased  made  of  that 
obligation,  his  financial  ability  to  make 
such  recognition,  his  disposition  to  do  so, 
as  shown  by  experience,  and  the  thousand 
and  one  circumstances  calculated  to  throw 
light  in  some  substantial  way  upon  the  rea- 
sonable expectation  of  benefits,  of  which  the 
beneficiaries  were  deprived  by  death." 

"•White  V.  Central  Vermont  R.  Co.  87 
Vt.  330,  89  Atl.  618. 

«i  Collins  T.  Pennsylvania  R.  Co.  163 
App.  Div.  452,  148  N.  Y.  Supp.  777. 

»«New  York,  C.  4  St.  L.  R.  Co.  v.  Niebel, 
214  Fed.  952;  Copper  River  &  N.  W.  R.  Co. 
T.  Reed,  128  C.  C.  A.  39,  211  Fed.  111. 

In  Louisville  &  N.  R.  Co.  v.  Stewart,  156 
Ky.  550,  161  S.  W.  657,  after  reversing  a 
judgment  for  the  plaintiff  and  granting  a 
new  trial,  the  court  said  that,  upon  the  re- 
turn of  the  case,  the  trial  court  should  in- 
struct the  jury  to  apportion  the  ultimate  re- 
covery, if  any,  between  the  beneficiaries. 

Upon  this  point  the  United  States  Su- 
preme Court  in  Gulf,  C.  4  S.  F.  R.  Co.  v. 
McGinnis.  228  U.  S.  173,  57  L.  ed.  785,  33 
Rap.  Ct.  Rep.  426,  3  N.  C.  C.  A.  806,  said : 
"The  statutory  action  of  an  administrator 
is  not  for  the  equal  benefit  of  each  of  the 
surviving  relatives  for  whose  benefit  the  suit 
is  brought.  Though  the  judgment  may  be 
for  a  gross  amount,  the  interest  of  each 
beneficiary  must  be  measured  by  his  or  her 
individual  pecuniary  loss.  That  apportion- 
ment is  for  the  jury  to  return.  This  will,  of 
L.R.A.191.5C. 


course,  exclude  any  recovery  in  behalf  of 
such  as  show  no  pecuniary  loss." 

**»  The  failure  of  the  jury  to  apportion 
the  recovery  among  the  beneficiaries  is  not 
reversible  error  if  the  defendant  does  not 
see  fit  to  ask  an  instruction  on  that  point, 
since  the  judgment  on  a  verdict  in  a  gross 
sum  will  protect  him  from  any  future  ac- 
tion. Hardwick  v.  Wabash  R.  Co.  181  Mo. 
App.  156,  168  S.  W.  328. 

The  fact  that  the  jury  failed  to  apportion 
the  damages  among  the  beneficiaries  is  not 
reversible  error  where  no  exception  was 
taken  to  the  form  of  the  verdict  by  cither 
party.  Copper  River  4  N.  W.  R.  Co.  v. 
Reed.  128  C.  C.  A.  39,  211  Fed.  111. 

M«Devine  v.  Chicago,  R.  I.  4  P.  R.  Co. 

—  III.  — ,  107  N.  E.  595. 

«»» Collins  V.  Pennsylvania  R.  Co.  163 
App.  Div.  462,  148  N.  Y.  Supp.  777. 

MS  Farley  v.  New  York,  N.  H.  4  H.  R. 
Co.  87  Conn.  328,  87  Atl.  990;  M'Coullough 
v.  Chicago,  R.  I.  4  P.  R.  Co.  160  Iowa,  524, 
47  L.R.A.(N.S.)  23,  142  N.  W.  67. 

M'Caverhill  v.  Boston  4  M.  R.  Co.  — 
N.  H.  — ,  91  Atl.  917.  The  court  said: 
"Whether  it  was  easy  or  difificult  for  the  de- 
fendants to  pay,  whether  the  amount 
claimed  was  to  them  mere  loose  pocket 
change,  'a  few  coppers,*  or  their  entire  es- 
tate, were  matters  foreign  to  the  issues  be- 
fore the  jury."  The  court  further  said 
that  there  was  nothing  in  the  Federal  stat- 
ute making  the  defendants'  ability  to  pay 
material  upon  the  question  of  liability  or 
of  amount. 

M«  Devine  v.  Chicago,  R.  I.  4  P.  R.  Co. 

—  111.  — ,  307  N.  E.  595. 

«»»  Thornbro  v.  Kansas  City,  M.  4  O.  R. 
Co.  91  Kan.  684,  139  Pac.  410;  South  Cov- 
ington 4  C.  Street  R.  Co.  v.  Finan,  153  Ey. 
340.  155  S.  W.  742. 

26»aOto8  V.  Great  Northern  R.  Co.  — 
Minn.  — ,  150  N.  W.  922. 
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In  the  note  below  will  be  found  a  number 
of  cases  dealing  with  the  question  of  ex- 
ccssiveness  of  the  verdict  in  the  case  of  in- 
jured employees.  **• 

In  the  case  of  the  death  of  an  employee, 
liis  age,  condition  of  health,  and  the  amount 


he  was  earning,  are  all  material  in  estimat- 
ing the  pecuniary  loss  of  the  beneficiaries. 
In  the  note  below  will  be  found  a  number  of 
cases  in  which  the  size  of  the  verdict  was 
considered  with  reference  to  the  question  of 
excessiveness.  2^1 


tm  Where  an  employee,  at  the  time  of 
his  injury,  was  earning  from  $100  to  $143 
per  month,  and  at  the  trial,  about  one  and 
ono-half  years  after  the  injury,  he  had  a 
permanently  stiff  knee,  a  curvature  of  the 
spine,  and  some  paralysis,  and  was  unable 
to  walk  without  crutches,  and  was  suffer- 
ing from  serious  nervous  disorders,  and  his 
earning  capacity  was  wholly  destroyed,  a 
verdict  of  $14,000,  to  which  sum  the  trial 
court  had  reduced  a  verdict  of  $20,000,  will 
not  be  held  excessive.  Pelton  v.  Illinois  C. 
E.  Co.  —  Iowa,  — ,  150  X.  W.  236. 

A  verdict  of  $9,000,  to  which  sum  the  court 
reduced  a  rendered  verdict  of  $12,000,  is 
not  excessive  where  the  plaintiff,  a  freight 
conductor,  thirty-eight  years  of  age  at  the 
time  of  his  injury,  and  earning  from  $125 
to  $130  per  month,  had,  at  the  time  of  the 
trial,  been  idle  for  more  than  two  years, 
and,  aside  from  minor  injuries,  his  height 
was  reduced  2  inches,  and  he  had  a  forward 
curvature  and  stiffness  of  the  upper  por- 
tions of  the  spine,  resulting  in  a  permanent- 
ly stooped  position,  was  unable  to  raise  his 
right  arm  above  a  horizontal  position,  and 
these  conditions  were  permanent,  and  his 
incapacity  was  probably  permanent,  and  he 
would  probably  suffer  more  or  less  pain. 
Peery  v.  Illinois  C.  E.  Co.  —  Minn.  — ,  150 
N.  W.  382. 

A  verdict  for  $16,900  la  not  excessive 
where  the  employee's  feet  were  both  crushed 
and  permanently  injured,  so  as  to  require 
him  to  use  crutches  in  order  to  walk,  and 
he  suffered  great  pain  and  was  under  the 
care  of  physician  for  several  months.  St. 
Louis  &  S."F.  R.  Co.  v.  Brown,  —  Okla.  — , 
144  Pac.  1075. 

A  verdict  for  $15,000  is  not  excessive 
where  the  plaintiff  was  in  a  hospital  for 
about  nine  and  one-half  months,  being  con- 
fined to  his  bed  for  about  six  months,  and 
was  obliged  to  remain  at  his  home  for  two 
and  one-half  months  thereafter,  and  suffered 
a  fracture  of  the  pelvis,  which  made  the 
left  side  three  quarters  of  an  inch  higher 
than  the  right,  and  a  hole  had  been  torn 
in  his  bladder,  and  he  had  become  very 
neurasthenic,  and  there  was  also  evidence  of 
impairment  of  sexual  power.  Wagner  v. 
Chicago  *  A.  R.  Co.  180  111.  App.  196, 
affirmed  in  265  111.  245.  106  K.  E.  809. 

A  verdict  of  $13,000  is  not  excessive 
where  an  experienced  blacksmith  lost  a  por- 
tion of  his  little  finger  and  the  third  finger, 
and  the  middle  finger  was  also  injured. 
Opsahl  V.  Northern  P.  R.  Co.  78  Wash. 
197,  138  Pac.  681. 

A  verdict  of  $30,000,  to  which  sum  the 
trial  court  reduced  an  award  of  $35,000, 
made  by  the  jury,  is  not  excessive  where 
the  plaintiff  was  twenty-six  years  of  aee, 
earning  from  $106  to  $115  a  month,  and  the 
L.R.A.1915C. 


left  leg  was  amputated  so  near  the  hip  as 
to  make  the  use  of  an  artificial  leg  impos- 
sible, and  there  was  not  sufficient  skin  to 
cover  the  stump,  and  four  different  opera- 
tions had  been  performed  for  the  purpose  of 
ingrafting  skin,  and  several  more  were  per- 
formed to  remove  cinders  or  to  open  ab- 
scesses that  had  formed,  and  two  nerve 
tumors  had  formed  upon  the  stump  caused 
by  the  ends  of  the  nerves  being  embedded  in 
the  scar  tissue,  which  caused  intense  spasms 
of  pain  on  pressure  or  movement.  Otos  v. 
Great  Northern  R.  Co.  supra. 

s«l  A  verdict  of  $20,000  w«a  upheld  in 
Southern  Railway— Carolina  Division  v. 
Bennett,  233  U.  S.  80,  58  L.  ed.  860,  34  Sup. 
Ct.  Rep.  566,  for  the  death  of  a  fireman  who 
had  a  life  expectancy  of  thirty  years,  and 
was  earning  $900  a  year,  and  there  was  no 
evidence  offered  of  any  expected  increase  of 
wages. 

Where  the  employee  who  was  killed  be- 
cause of  the  employer's  negligence  was 
thirty-eight  or  thirty-nine  years  old,  and 
was  earning  from  $75  to  $85  per  month, 
and  left  a  wife  and  two  minor  children,  a 
verdict  of  $12,000  is  not  so  great  as  to  show 
passion  or  prejudice.  Thornbro  v.  Kansas 
City,  M.  &  O.  R.  Co.  91  Kan.  684,  139  Pac. 
410. 

A  verdict  of  $16,000  is  not  excessive  for 
the  death  of  a  locomotive  engineer  who  was 
forty-five  years  of  age,  a  sober  and  indus- 
trious man  earning  from  $130  to  $170  per 
month.  Chesapeake  &  O.  R.  Co.  v.  Dwyer, 
—  Ky.  — ,  172  S.  W.  918.  The  court  said: 
"The  age  of  the  appellee  widow  at  the  time 
of  her  husband's  death  was  forty-three,  two 
years  younger  than  the  husband,  consequent- 
ly, her  expectancy  of  life  was  practically 
the  same  as  his;  and,  the  criterion  of  re- 
covery being  only  the  actual  pecuniary  loss 
resulting  to  the  widow  from  the  death  of 
the  husband,  as  the  amount  recovered  is  less 
than  one  half  of  what  the  gross  earnings  of 
the  decedent  would  have  been  during  the 
probable  duration  of  his  life,  and  not  more 
than  the  widow  would  probably  have  re- 
ceived out  of  such  earnings  for  her  support, 
had  he  lived,  there  is,  in  our  opinion,  no 
ground  for  appellant's  contention  that  the 
verdict  is  excessive." 

Where  the  deceased  was  earning  $192  per 
month  and  had  a  life  expectancy  of  twenty- 
two  years,  and  his  widow  had  a  like  ex- 
pectancy and  the  minor  children  were  aged, 
respectively,  sixteen,  twelve,  ten,  eight,  and 
three,  and  the  boy  aged  eight  was  physical- 
ly afilicted,  a  verdict  for  $19,011  is  not  ex- 
cessive. Chesapeake  &  O.  R.  Co.  v.  Kelly, 
160  Ky.  296,  169  S.  W.  736. 

A  verdict  of  $15,000  is  not  excessive  for 
the  death  of  an  employee  who  was  a  man 
twenty-four    years    of    age,    mentally    and 
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In  Arkansas,  in  an  action  for  the  death 
of  an  employee,  where  the  death  was  not  in- 
stantaneous, a  recovery  is  permitted  for  the 
pain  and  suffering  of  the  employee,  under 
the  amendment  of  1910.  This  element 
naturally  tends  to  increase  the  amount  of 
the  verdict.  »«• 

physically  sound,  earning  $05  a  month. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  McBee,  — 
Okla.  — ,  145  Pac.  331. 

A  verdict  of  $10,000,  apportioned  equally 
between  the  surviving  wife  and  a  child,  is 
not  excessive  where  the  deceased  was  an 
engineer  thirty-one  years  of  age,  in  good 
health,  and  earning  $175,  most  of  which 
went  to  the  support  of  his  family.  South- 
ern P.  R.  Co.  v.  Vaughn,  —  Tex.  Civ.  App. 
— ,  165  S.  W.  885. 

An  error  in  the  instructions  as  to  dam- 
ages in  permitting  the  jury  to  allow  for 
probable  gifts  or  inheritance  is  not  re- 
versible error  where  the  deceased  was  con- 
tributing from  $90  to  $100  a  month  for  the 
support  of  his  family,  and  had  a  life  ex- 
pectancy of  nineteen  years,  and  the  verdict 
was  $4,'000  to  the  widow  and  $1,000  to  a 
dependent  adult  imbecile  child,  since  the  er- 
ror would  have  the  tendency  only  to  increase 
the  verdict  and  the  award  was  scarcely 
equal  to  the  value  of  the  support  and  main- 
tenance for  live  or  six  years,  while  he  had 
a  life  expectancy  of  ninteen  years.  Sweet 
V.  Chicago  &  N.  W.  R.  Co.  167  Wis.  400,  147 
N.  \V.  1054. 

A  verdict  of  $10,000  for  the  death  of  a 
brakeman  was  considered  by  some  of  the 
judges  in  Graber  v.  Duluth,  S.  S.  &  A.  R. 
Co.  —  Wis.  — ,  160  N.  W.  489,  to  be  exces- 
sive, but  as  the  question  was  not  presented 
in  the  brief  nor  on  the  oral  argument,  the 
verdict  was  permitted  to  stand. 

A  verdict  of  $2,500  is  not  excessive  where 
a  freight  conductor  had  lost  time  to  the 
value  of  $400  and  had  paid  $100  for  medical 
services,  and  the  injury  complained  of  was  a 
depression  of  the  skull  on  the  side  of  his 
head,  and  epileptic  spells  to  which  he  was  to 
a  slight  degree  subject  had  greatly  increased 
in  severity,  and  he  had  become  very  nervous 
and  lost  weight,  and  his  sight,  hearing,  and 
speech  were  impaired.  Louisville  &  N.  R. 
Co.  V.  Winkler,  —  Ky.  — ,  173  S.  W.  151. 

M*  A  verdict  of  $18,000  was  sustained 
where  the  deceased  employee  was  twenty- 
five  years  old,  and  had  an  expectancy  of 
thirty-flve  years,  his  wife  was  twenty-four 
years  old,  and  their  baby  was  only  five 
weeks  old,  and  there  was  proof  to  warrant 
a  finding  that  his  net  earnings  per  annum 
would  be  $720.  Kansas  City  Southern  R. 
Co.  V.  I^slie,  —  Ark.  — ,  167  S.  W.  83.  The 
court  said:  "According  to  annuity  tables, 
it  would  require  $14,518  to  purchase  a  life 
annuity  of  $700  for  one  of  Old's  age.  This 
amount  deducted  from  the  judgment  would 
leave  the  sum  of  $3,482  as  the  amount  to  be 
recovered  for  the  pain  and  suffering  which 
he  endured.  This  calculation  does  not  take 
into  account  the  probable  increase  in  earn- 
ing power." 
L.R.A.191.5C. 


A  verdict  of  $5,000  cannot  be  sustained 
in  favor  of  the  surviving  parents  where  no 
pecuniary  loss  is  proven.  *** 

In  an  action  under  the  statute  for  the 
death  of  a  car  repairer  about  thirty-five 
years  old,  who,  at  the  time  of  his  death, 
was  a  big  stout  healthy  man,  industrious 
and  moral,  and  was  receiving  22^  cents  an 
hour,  a  verdict  of  $3,000  in  favor  of  the 
estate,  and  $12,000  for  the  widow  and  chil- 
dren, is  not  excessive.  St.  Louis,  1.  M.  & 
S.  R.  Co.  V.  Sharp,  —  Ark.  — ,  171  S.  W.  95. 

«««  A  verdict  of  $5,000  in  favor  of  the  sur- 
viving parents  of  a  deceased  employee  can- 
not be  sustained  where  the  only  evidence  of 
pecuniary  loss  was  that  contributions  had 
been  made  to  the  parents  by  the  decedent 
during  his  lifetime,  but  there  was  not  the 
slightest  evidence  disclosed  as  to  the  extent 
of  such  contributions.  M'Coullough  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  160  Iowa,  524,  47 
L.E.A.(N.S.)  23,  142  N.  W.  67. 

W.  M.  G. 


UNITED  STATES  CIRCriT  COURT  OF 
APPEAIiS,  SECOND  CIRCUIT. 

RE  GEORGE   JULIUS  et  al..  Bankrupts, 
Appts. 

(—  C.  C.  A.  — ,  217  Fed.  3.) 

Judgment  —  res  Judicata  —  adjudica- 
tion of  bankruptcy  —  right  to  dis- 
charge. 

1.  A  decree  of  bankruptcy  upon  a  petition 
alleging  two  grounds,   one  of  which   would 


iVote,  —  Bankruptcy:  refttsal  of  din- 
charge  hecauae  of  transfer  of  assets 
vHth  a  view  to  distribution  of  pro- 
ceeds among  creditors. 

As  "the  only  grounds  upon  which  the 
court  can  refuse  to  discharge  a  bankrupt 
upon  his  application  therefor  are  those  pre- 
scribed in  the  bankruptcy  act"  ( 5  Cyc.  393 ) , 
a  fraudulent  transfer  of  assets  did  not  con- 
stitute a  ground  for  such  a  refusal  under  the 
bankruptcy  act  of  1898  until  the  amendment 
to  that  act  of  February  6,  1903,  when, 
among  others,  clause  (4)  was  added  to 
subdivision  b  of  S  14.  That  clause  pro- 
vides that  the  applicant  shall  not  be  dis- 
cliarged  if  he,  "at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediate- 
ly preceding  the  filing  of  the  petition, 
transferred,  removed,  destroyed,  or  con- 
cealed, or  permitted  to  be  removed,  destroyed, 
or  concealed,  any  of  his  property  with  in- 
tent to  hinder,  delay,  or  defraud  his  credit- 
ors." In  the  present  instance,  then,  the  ques- 
tion is  whether  a  discharge  may  be  refused 
because  of  a  transfer  by  the  bankrupt  within 
the  four-months  period,  of  his  assets,  with 
a  view  to  the  distribution  of  the  proceeds 
among  his  creditors.  The  answer  to  tbia 
seems  to  depend  upon   the  intention  with 
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prevent  a  discharge,  without  specifying  the 
ground  upon  which  it  is  baaed,  is  not  res 
judicata  against  the  right  to  a  discharge 
upon  a  subsequent  petition  to  secure  it. 
Bankruittcy  ^  sale  for  full  price  — 
Iilnderlng  creditors  ^  refusal  of  dis- 
charge. 

2.  An  insolvent  who  in  good  faith  sells 
his  property  for  a  full  price  to  a  corpora- 
tion organized  to  purchase  it  for  the  pur- 
pose of  dividing  the  proceeds  equally  among 
his  creditors  cannot  be  denied  his  discharge 
in  bankruptcy  because  he  has  actually 
hindered  nonconsenting  creditors  in  enforc- 
ing their  claims. 

(August  10,  1914.) 


A  PPE.\L  by  petitioners  from  a  decree  of 
A  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  denying  them  their  discharge  in  bank- 
ruptcy.    Reversed. 

Statement  by  Rogers,  Circuit  Judge: 
This  is  an  appeal  from  an  order  and  de- 
cree entered  in  the  United  States  district 
court  for  the  southern  district  of  New  York 
denying  the  petition  of  George  Julius  and 
Simon  Julius  trading  as  Julius  Bros.,  bank- 
rupts, for  their  discharge.  This  decree  was 
entered  on  October  24,  1913. 
The    bankrupts   are   brothers,    and   were 


which  the  transfer  was  made,  since,  consid- 
ering the  history  of  the  various  provisions 
and  the  express  provision  as  to  fraud 
in  §  14b  (4),  together  with  the  judi- 
cial holdings  upon  analogous  questions, 
it  seems  clear  that  a  transfer  for  the 
benelit  of  creditors,  if  made  in  good 
faith,  does  not  fall  within  §§  14b  (4).  Re 
Julius,  however,  seems  to  l>e  the  only  case 
to  have  passed  upon  this  question  since  the 
enactment  of  the  present  bankruptcy  law. 
However,  the  conclusion  reached  in  that 
case  is  supported  by  Loveland  on  Bankrupt- 
cy, p.  1325,  wherein  the  author  said:  "An 
assignment  for  the  benefit  of  creditors  is 
not  in  itself  fraudulent,  and  will  not  bar  a 
discharge.  A  preference  is  not  made  a  bar 
to  a  discharge."  But,  on  the  other  hand. 
Collier  in  his  work  on  Bankruptcy,  8th  ed. 
p.  289,  is  apparently  inclined  to  the  view 
that  a  general  assignment,  if  within  the  in- 
terdicted period,  is  a  sufficient  objection  to 
a  discharge,  and  he  seems  to  think  that  an 
authoritative  holding  to  that  effect  would 
cure  an  otherwise  defect  in  the  bankruptcy 
law. 

The  bankruptcy  act  of  1867  was  consider- 
ably broader  in  its  terms  than  either  the 
next  preceding  act  or  the  present  one, 
which  succeeds  it,  §  29  thereof  providing, 
among  other  things,  that  no  discharge 
should  be  granted  if  the  bankrupt  had  given 
any  fraudulent  preference,  or  had  made 
any  fraudulent  transfer  or  assignment  of 
any  part  of  his  property,  or  had,  "in  con- 
templation of  becoming  bankrupt,  made 
any  pledge,  payment,  transfer,  assignment, 
or  conveyance  of  any  part  of  his  property, 
directly  or  indirectly,  absolutely  or  condi- 
tionally, for  the  purpose  of  preferring  any 
creditor  or  person  having  a  claim  against 
him,  ...  or  for  the  purpose  of  prevent- 
ing the  property  from  coming  into  the  hands 
of  the  assignee  or  of  being  distributed  un- 
der this  act  in  satisfaction  of  his  debts." 
14  Stat,  at  L.  532,  chap.  176.  Under  these 
provisions  it  was  held  in  Re  Goldschmidt, 
3  Ben.  379,  3  Nat.  Bankr.  Reg.  164,  Fed. 
Cas.  No.  5,520,  that  an  assignment  for  the 
benefit  of  creditors,  since  it  had  the  effect 
of  hindering  and  delaying  the  creditors, 
was  an  act  of  brankruptcy  which  must  be 
presumed  to  have  been  made  "in  contempla- 
tion of  becoming  bankrupt,"  notwithstand- 
L.R.A.1915C. 


ing  the  bankrupt  testified  that  he  had  no 
intention  of  becoming  a  bankrupt,  and  there- 
fore that  the  assignment  constituted  a  bar 
to  a  discharge,  and  also  was  made  for  the 
purpose  of  preventing  the  property  from 
being  distributed  under  the  bankruptcy 
act.  And  again  in  Re  Kasson,  18  Nat. 
Bankr.  Reg.  379,  Fed.  Cas.  No.  7,617,  it 
was  held  that  a  voluntary  general  assign- 
ment for  the  benefit  of  creditors  bears 
conclusive  evidence  on  its  face  of  the 
intent  of  the  assignor  to  prevent  the 
property  transferred  by  its  being  distrib- 
uted under  the  bankruptcy  act,  and  that 
such  an  assignment,  although  not  fraud- 
ulent and  without  preference,  was  an 
act  of  bankruptcy  which  defeated  a  dis- 
charge. So,  in  Re  Croft,  8  Bisa  188, 
17  Nat.  Bankr.  Reg.  324,  Fed.  Cas.  No.  3,404, 
it  was  held  that  a  voluntary,  general  as- 
signment for  creditors  was  an  act  of  bank- 
ruptcy which  must  be  presumed  to  have 
been  made  in  contemplation  of  bankruptcy, 
and  a  discharge  was  refused.  But  see  Re 
Pierce,  3  Nat.  Bankr.  Reg.  258,  Fed.  Cas. 
No.  11,141,  wherein  the  court  expressly 
refused  to  follow  Re  Goldschmidt,  supra, 
and  held  that  an  assignment  for  the  bene- 
fit of  creditors  made  sliortly  before  the  til- 
ing of  the  debtor's  petition  in  bankruptcy, 
but  without  preference,  did  not,  in  the  ab- 
sence of  fraud,  preclude  a  discharge  in 
bankruptcy  even  though  it  was  an  act  of 
bankruptcy. 

Under  the  bankruptc-y  act  of  1841,  §  4 
of  which  merely  provided  that  a  bankrupt 
should  not  be  discharged  if  he  was  guilU 
of  any  fraud  or  wilful  concealment  of  his 
property,  or  if  he  preferred  any  of  his 
creditors  contrary  to  the  provisions  of  the 
act,  etc.,  it  has  been  held  that  a  general 
assignment  for  the  benefit  of  creditors  ia 
not  a  fraudulent  preference,  and  does  not 
constitute  a  cause  for  denving  the  bankrupt 
a  discharge.  Re  Ely,  Feil.  Cas.  No.  4,429. 
But  see  Aspinwall's  Case,  Fed.  Cas.  No. 
592,  wherein  it  was  held  that  creditors  who 
executed  releases  pursuant  to  the  terma  of 
a  voluntary  assignment  were  preferred  with- 
in the  meaning  of  §  2  of  the  act  of  1841, 
which  prohibited  the  discharge  of  a  peti- 
tioner who,  by  assignment,  and  in  contem- 
plation of  the  passage  of  a  bankruptcy  law, 
gave  a  preference,  etc.  G.  J.  C. 
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engaged  as  copartners  in  the  manufacturing 
of  waists  in  the  borough  of  Manhattan,  in 
the  city  oi  New  York,  under  the  firm  name 
of  Julius  Bros.  On  June  7,  1910,  the  entire 
stock  in  trade,  machinery,  fixtures,  (.nd  ac- 
counts receivable  were  transferred  by  bill  of 
sale  to  a  corporation  organized  for  the  pur- 
pose by  friends  of  the  bankrupts,  none  of 
whom  were  creditors.  The  purchase  price, 
$1,550,  was  put  into  the  hands  of  their 
counsel  to  distribute  among  such  of  the 
creditors  as  were  willing  to  accept  25  per 
cent,  and  was  paid  over  to  all  the  creditors 
with  the  exception  of  the  two  protest- 
ing creditors.  The  nonassenting  credit- 
ors thereafter  obtained  judgments  against 
the  bankrupts.  On  July  23,  1910,  Peter 
Pressman  obtained  judgment  for  $590.45. 
On  July  27,  1910,  Frank  &  Sons  obtained 
judgment  for  $405.71.  Executions  were  re- 
turned unsatisfied.  These  creditors,  in  con- 
jnnctioL  with  one  Herzog,  on  a  claim  for 
costs  assigned  to  him,  thereupon  filed  a 
petition  in  involuntary  bankruptcy,  on  Sep- 
tenilier  15,  1910,  and  adjudication  was 
ordered  on  September  30,  1910.  Schedules 
were  filed  January  13,  1911,  setting  out  as 
sole  liabilities  the  above  judgments  and  no 
assets. 

Argued  before  Lacombe,  Coxe,  and  Rogers, 
Circuit  Judges. 

Mr.  Malcolm  Sundhelmer  for  appel- 
lants. 

M.T.  Harry  Li.   Herzog  for  appellees. 

Rogers,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  discharge  of  the  bankrupts  has  been 
refused,  and  we  are  asked  to  determine  on 
this  appeal  whether  error  was  committed  in 
denying  them  their  discharge.  The  grant- 
ing of  a  discharge  is  not  a  matter  which  is 
optional  or  discretionary  with  the  court, 
lie  statute  provides  that  the  judge  shall 
hear  the  application  for  a  discharge,  and 
ahall  discharge  the  applicant  unless  statu- 
tory cause  for  refusing  the  discharge  is 
shown.  It  is  made  the  duty  of  the  court  to 
refuse  to  discharge  a  bankrupt  if  it  appears 
that  he  has,  "at  any  time  subsequent  to  the 
first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition,  trans- 
ferred, removed,  destroyed,  or  concealed,  or 
permitted  to  be  removed,  destroyed,  or  con- 
cealed, any  of  his  property  with  intent  to 
hinder,  delay,  or  defraud  his  creditors." 
Bankruptcy  Act  1898,  §  14b,  as  amended  by 
Act  Cong.  Feb.  5,  1903,  32  Stat,  at  L.  797, 
chap.  487,  Comp.  Stat.  1913,  §  9598. 

It  is  necessary,  therefore,  to  consider 
whether  the  bankrupts  did,  within  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy, make  a  transfer  of  their  property 
L.R.A.1915C. 


with  intent  to  hinder,  delay,  or  defraud 
their  creditors  within  the  meaning  of  the 
bankruptcy  act.  The  special  master 
thought  they  had,  and  his  finding  was  con- 
firmed by  the  district  judge.  We  think 
both  the  special  master  and  the  district 
judge  reached  the  conclusion  with  no  little 
reluctance.  The  special  master  stated  that 
he  was  "satisfied  that  these  bankrupts  made 
an  honest  failure  and  an  honest  attempt  to 
settle,  but  the  method  of  settlement  adopt- 
ed was  at  fault."  And  the  district  judge  in 
his  opinion  said  that  the  transfer  was 
"fraudulent"  within  the  meaning  of  the  act, 
notwithstanding  the  fact  that  the  bankrupts 
may  have  thought  they  had  the  right  to 
make  it,  "l>ecause  fraud  is  not  synonymous 
with  personal  sin,  and  a  man  may  honestly 
justify  quite  illegal  purposes.  Nor  is  it 
one's  inward  justification  of  his  conduct 
which  counts,  for  this  is  not  a  court  of 
conscience.  It  is  wholly  a  question  of 
whether  the  things  proposed  did  in  fact  re- 
sult in  depriving  the  creditors  of  their 
rights."     [209  Fed.  372.] 

In  all  that  was  done  we  have  no  reason 
to  doubt  the  entire  good  faith  of  these  bank- 
rupts, and  of  their  counsel,  throughout  the 
whole  of  this  unfortunate  difficulty.  The 
bankrupts  apparently  made  an  honest 
failure,  and  acting  under  the  advice  of  a 
committee  of  their  creditors  and  a  lawyer 
who  represented  them  and  the  majority  of 
the  creditors  jointly,  they  attempted,  in 
order  to  save  expense,  to  adjust  their 
trouble  through  a  common-law  composition 
agreement.  But  unhappily  a  few  of  the 
creditors  declined  to  agree  to  it.  In  all 
such  cases  a  single  creditor  is  in  a  position 
where  he  can  make  a  good  deal  of  trouble, 
if  so  disposed. 

The  other  creditors,  when  they  knew  all 
the  circumstances  connected  with  the  fail- 
ure, were  willing  to  accept  25  cents  on  the 
dollar  and  to  settle  their  claims  on  that 
basis.  The  record  shows  that  while  the 
matter  was  pending  Mr.  Herzog,  an  attor- 
ney acting  for  certain  creditors,  went  to 
see  the  attorney  who  was  acting  for  the 
bankrupts,  and  stated  to  him  that  he  would 
not  consent  to  the  proposed  terms  "unless 
he  was  going  to  get  something  in  addition 
for  his  client," — that  "whenever  he  got 
into  a  bankruptcy  matter,  his  client  ought 
to  be  treated  upon  a  separate  basis  or  a 
better  basis  than  anybody  else,  because  when 
they  represented  creditors  they  were  treat- 
ed that  way."  He  was  informed  that  what 
he  sought  he  could  not  obtain,  that  no  one 
creditor  would  be  given  more  than  another, 
and  that  the  settlement  "was  going  through 
in  the  right  way,  or  it  was  not  going 
through  at  all."  To  this  Herzog  is  said  to 
have  replied  that  "he  had  to  make  a  show- 
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ing,  and  that  the  only  showing  he  could 
make  was  to  show  dollars  and  cents,  and  by 
getting  his  clients  a  better  settlement  than 
anybody  else."  He  was  informed  that  there 
waa  money  deposited  for  him  "which  would 
be  available  to  him  the  same  as  anybody 
else."  To  this  he  replied  that  he  would 
not  take  it,  "but  would  fight  the  thing 
through  the  court,  and  made  various 
threats."  The  record  also  discloses  that 
one  of  the  objecting  creditors  stated  to  the 
attorney  for  the  creditors'  committee  that 
be  would  sign  the  composition  agreement 
of  25  cents  "cash  extra  on  the  side."  The 
proposal  was  indignantly  rejected. 

Instead  of  coming  into  the  bankruptcy 
court  and  offering  a  composition  in  the 
statutory  manner,  thereby  avoiding  any  at- 
tempt of  one  creditor  to  secure  an  advan- 
tage over  another,  a  plan  had  been  conceived 
of  forming  a  corporation  to  purchase  the 
assets  of  this  insolvent  partnership  for 
$1,500. 

The  creditors'  committee  had  reported 
that  "everything  was  worth  about  $1,250," 
but  "they  wanted  to  make  it  a  round  sum, 
and  they  thought  if  we  could  pay  25  cents 
on  the  dollar  cash,  all  the  creditors  would 
come  in,  and  that  is  how  the  sum  of  25  cents 
cash  was  arrived  at.  That  was  the  way  that 
was  arrived  at,  and  that  amounted  to  $1,- 
550."  The  consideration,  therefore,  amount- 
ed to  a  few  hundred  dollars  in  excess  of 
what  the  creditors'  committee  thought  the 
assets  were  worth  at  the  time.  Four  in- 
dividuals, none  of  them  creditors,  but  each 
a  friend  of  the  bankrupts,  furnished  this 
money  and  received  in  return  stock  repre- 
senting that  amount  in  the  new  corpora- 
tion. 

The  petition  upon  which  Julius  Bros, 
were  adjudged  bankrupts  alleged  two 
grounds  for  proceeding  against  them  in  in- 
voluntary bankruptcy: 

(1)  That  these  persons  had  transferred 
their  property  with  intent  to  hinder,  delay, 
or  defraud  their  creditors. 

(2)  That  while  insolvent  they  transferred 
their  property  with  intent  to  prefer  cred- 
itors. 

Julius  Bros,  did  not  appear  or  interpose 
any  defense,  and  they  were  accordingly  duly 
adjudicated  bankrupts.  From  that  decree 
no  appeal  was  ever  taken,  and  it  must  be 
taken  as  having  conclusively  established 
their  status  as  bankrupts,  the  court  having 
had  jurisdiction.  But  the  rule  is  that  if 
the  petition  charges  different  acts  of  bank- 
ruptcy, as  it  did  in  this  case,  and  the  ad- 
judication does  not  show  upon  which  one 
of  them  it  proceeded,  and  that  is  the  case 
here,  it  does  not  render  either  charge  re» 
judicata  in  the  further  proceedings.  Re 
Letson,  84  C.  C.  A.  582,  157  Fed.  78  (1907). 
L.R.A.191.'}C. 


When  the  bankrupts  subsequently  and  in- 
due course  asked  for  their  discliarge,  it  wa» 
refused  on  the  ground  that  they  had  made 
a  transfer  of  their  property  with  intent 
to  hinder,  delay,  and  defraud  creditors;  and 
from  this  order  the  appeal  has  been  taken, 
and  that  question  is  therefore  properly  be- 
fore this  court,  and  is  now  to  be  deter- 
mined. 

The  courts  make  a  distinction  between  a 
conveyance  intended  to  hinder,  delay,  and 
defraud  creditors,  and  one  executed  with 
an  intent  to  prefer  some  creditors  over  oth- 
ers. The  bankruptcy  act  recognizes  such 
a  distinction  between  the  intent  to  defraud 
and  the  intent  to  prefer.  See  Van  Ider- 
stine  V.  National  Discount  Co.  227  U.  S. 
575,  582,  57  L.  ed.  652,  054,  33  Sup.  Ct.  Rep. 
343  (1913).  There  is  no  necessary  connnec- 
tion  between  the  two.  The  act  provides  that 
a  bankrupt  shall  be  denied  his  discharge  if 
he  has  transferred  his  property  with  intent 
to  hinder,  delay,  or  defraud  his  creditors; 
but  it  does  not  refuse  him  his  discharge  if 
he  has  made  a  conveyance  for  the  purpose  of 
giving  a  preference.  Under  certain  circum- 
stances, if  he  has  given  a  preference,  the 
transfer  may  be  avoided,  and  the  fact  that 
a  preference  has  been  given  is  in  itself  an 
act  of  bankruptey.  And  the  sole  question 
now  is,  not  whether  the  transfer  gave  a 
preference,  but  whether  it  was  made  with 
the  intent  to  hinder,  delay,  or  defraud  cred- 
itors. 

The  words  used  in  the  act,  "with  intent  to 
hinder,  delay,  or  defraud  his  creditors," 
have  been  borrowed  from  the  statute  of  13 
Eliz.  chap.  5,  relating  to  fraudulent  convey- 
ances, and  have  no  doubt  the  same  mean- 
ing in  the  bankruptcy  act  that  the  courts 
have  given  to  them  when  used  in  the  statute 
of  Elizabeth.  It  is  noteworthy  that  the 
old  English  statute,  after  enacting  that 
transfers  made  with  intent  to  hinder,  delay, 
or  defraud  creditors  should  be  "utterly 
void,"  went  on  to  provide  that  this  rule 
should  not  apply  to  bona  fide  transfers  for 
a  good  consideration,  and  the  courts  have 
construed  "a  good  consideration"  in  this 
connection  to  mean  one  founded  on  value. 
In  the  case  at  bar  the  transfer  was  made 
in  entire  good  faith  and  for  a  valuable  con- 
sideration. 

The  intent  to  defraud  is  something  dis- 
tinct from  the  mere  intent  to  delay  or 
hinder.  But  there  is  no  distinction  between 
delaying  and  hindering.  The  statute  must 
be  construed  according  to  its  reasonable  in- 
tent and  object,  "and  by  a  reasonable  con- 
struction only  such  hindrance  and  delay  as 
will  operate  as  a  fraud  come  within  its 
operation."  Bump,  Fraud.  Conv.  3d  ed. 
p.  20.  This  author,  after  stating  that  the 
presence  of  intent  is  essential,  goes  on  to 
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explain  that  "the  transfer  must  also  be  de- 
vi»ed  and  contrived  of  malice,  fraud,  covin, 
collusion,  or  guile."    Id.  p.  22. 

There  are  two  claases  of  transfers  under 
the  act: 

(1)  Those  which  have  been  entered  into 
with  actual  fraudulent  intent. 

(2)  Those  where,  from  the  terms  of  the 
agreement  or  the  nature  of  the  transaction 
itself,  the  fraudulent  intent  is  presumed  to 
exist  as  an  inference  of  law. 

In  the  one  class  the  fraudulent  intent  is 
always  a  question  of  fact,  and  in  the  other 
it  is  a  question  of  law.  Thus,  if  one  who 
is  insolvent  makes  a  voluntary  transfer  of 
his  property,  receiving  no  valuable  con- 
sideration therefor,  the  law  will  infer  the 
intent,  even  though  he  may  have  made  the 
tranfer  with  an  honest  motive.  In  such 
caiies  no  evidence  of  intention  can  be  re- 
ceived to  change  that  presumption.  Such  a 
conveyance  necessarily  operates  to  hinder, 
delay,  or  defraud  the  creditors,  and  the 
grantor  will  in  such  a  case  be  presumed  to 
intend  the  natural  and  necessary  conse- 
quences of  his  acts. 

The  law  applicable  to  the  facts  of  the  case 
now  before  us  may  be  found  correctly  laid 
down  in  the  following  statement:  "One  in 
debt  may  sell  his  property,  although  the 
effect  of  the  sale  is  to  hinder  creditors,  if 
the  sale  is  not  made  for  that  purpose,  and 
a  debtor,  although  in  failing  circumstances 
or  insolvent,  may  dispose  of  his  property 
in  good  faith  to  obtain  money  to  meet  his 
obligations,  although  such  sale  may  in  fact 
hinder  and  delay  his  creditors."  20  Cyc. 
464,  465,  and  cases  cited. 

We  think  this  principle  is  decisive  of 
this  case.  There  was  no  intent  to  defraud, 
and  no  intent  to  hinder  or  delay,  creditors. 
On  the  contrary,  the  intent  was  to  sell  the 
property  for  full  value  and  use  the  entire 
proceeds  to  discharge  as  far  as  possible  the 
obligations  of  the  debtors,  without  a  prefer- 
ence to  anyone  over  another. 

The  supreme  court  of  Massachusetts  more 
that  one  hundred  years  ago  had  a  case  be- 
fore it  which  in  principle  resembles  that 
now  before  the  court.  In  Hatch  v.  Smith, 
5  Mass.  42  (1809),  it  appears  that  one 
Smith  was  insolvent,  but  desirous  of  satis- 
fying his  creditors  as  far  as  the  circum- 
stances permitted.  He  decided  that,  if  there 
was  a  general  assent  on  the  part  of  his 
creditors,  he  would  make  an  assignment  of 
the  bulk  of  his  property  probably  all  ex- 
cept his  household  furniture,  to  be  equally 
paid  pro  rata  to  and  among  such  creditors 
as  should  become  parties  to  the  agreement. 
The  creditors  were  to  release  Smith  from 
any  further  liability  to  them.  The  credit- 
ors generally  assented,  and  the  transfer  of 
the  property  was  made.  One  of  the  cred-  I 
itort,  the  plaintiff.  Hatch,  refused  his  as- ' 
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sent.  The  transaction  was  entered  into 
with  deliberation,  apparent  fairness,  and 
no  corrupt  intention.  There  was  no  result- 
ing trust  of  any  kind  for  the  benefit  of 
Smith,  the  insolvent.  There  was  an  abso- 
lute conveyance  of  Smith's  interest  to  the 
use  of  such  creditors  as  were  parties  to  the 
contract.  The  amount  of  the  debts  due 
from  the  insolvent  greatly  exceeded  the 
value  of  the  property  conveyed  for  their 
satisfaction.  It  is  not  necessary  to  consider 
the  various  objections  which  were  made  to 
this  arrangement  by  the  objecting  creditor. 
They  were  carefully  considered  by  the  court 
and  all  were  regarded  as  untenable.  The 
conclusion  of  the  court  was  stated  at  fol- 
lows: "We  do  not  think  that  the  contract 
between  Smith  and  his  creditors  can  be  con- 
strued to  have  been  made  with  an  intent 
to  defeat  or  delay  his  creditors."  In  the 
course  of  the  opinion  the  court  made  the 
following  statement,  which  we  adopt  and 
apply  to  the  case  now  before  us:  "There 
was  certainly  nothing  wrong,  when  Smith 
found  himself  in  insolvent  circumstances,  to 
disclose  his  situation  to  his  creditors,  and 
to  propose  to  pay  them,  in  equal  proportion, 
as  far  as  his  ability  extended,  and  to  ob- 
tain therefor  a  discharge  from  his  debts. 
On  the  part  of  his  creditors  there  was  noth- 
ing iniquitous  in  acceding  to  such  a  pro- 
posal. And  if  there  were  any  of  Smith's 
creditors  who  disliked  the  terms  which  were 
offered,  and  preferred  the  chance  of  obtain- 
ing satisfaction  by  other  means,  it  was  com- 
petent and  right  for  them  to  refuse.  But 
there  seems  no  good  reason  why  sucli  refusal 
should  prevent  Smith  and  the  other  cred- 
itors from  executing  an  accommodation 
which  appears  so  humane  and  just.  Still, 
however,  if  any  of  the  reasons  offered  on 
the  part  of  the  plaintiff  are  available  to  the 
purpose  for  which  they  were  intended, — to 
show  that  the  contract  is  void  as  it  respects 
the  creditors  who  are  not  parties  to  it, — the 
plaintiff  must  prevail,  and  the  persons  sum- 
moned as  trustees  adjudged  to  be  so." 

The  learned  district  judge  seems  to  have 
relied  upon  South  Danvers  Nat.  Bank  v. 
Stevens,  5  App.  Div.  392,  39  N.  Y.  Supp. 
298  (1896),  where  the  appellate  division  of 
the  supreme  court  of  New  York  said:  "In 
addition,  we  think,  with  the  learned  trial 
judge,  that  the  assignment  was  fraudulent 
in  fact.  There  is  no  doubt  as  to  a  debtor's 
right  to  go  to  creditors  with  a  view  of 
effecting  an  amicable  settlement,  and  in  the 
course  thereof  informing  such  creditors  that 
a  failure  to  compromise  wilt  necessitate  an 
assignment.  But  this  is  quite  another  thing 
from  doing  what  was  done  here,  namely, 
formally  executing  an  assignment  and  then 
using  it  as  a  weapon  for  the  purpose  of 
coercing  a  creditor   into  an  agreement  by 
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which  he  gives  to  the  committee  having 
charge  of  carrying  out  a  composition  the 
right  to  discharge  the  debt,  and  thus  fore- 
going the  right  which  the  creditor  has,  not 
only  to  receive  a  distributive  share  of  his 
debtor's  property,  but  also  to  proceed  for 
the  balance  against  sucli  debtor." 

That  statement  must  be  construed  in  the 
light  of  the  facts  as  they  existed  in  the  case 
then  before  the  court.  A  partnership  was 
insolvent,  and  in  September,  1891,  made  an 
agreement  in  writing  with  its  creditors  that 
it  would  place  its  affairs  in  the  hands  of  a 
committee  of  its  creditors,  who  should 
realizi;  upon  its  assets  and  divide  the  pro- 
ceeds equitably  among  the  creditors.  One 
of  the  creditors  declined  to  accede  to  the 
arrangement,  and  began  an  action  against 
the  parties  on  a  note  given  by  them.  That 
action  was  commenced  in  March,  1802. 
Thereupon  the  committee  of  the  'reditors 
suggested  that  the  firm  mal<e  a  general  as- 
signment, so  that  the  creditor  who  had  com- 
menced the  action  might  not  secure  a  prefer- 
ence, and  on  June  IGth  the  assignment  was 
executed,  and  the  attorney  for  the  firm  at 
once  informed  the  plaintiff's  attorney  that 
the  assignment  had  been  made  and  would  be 
used  unless  the  plaintiff  made  a  settlement. 
Xo  agreement  was  reached,  and  the  plain- 
tiff recovered  his  judgment  on  July  7th, 
and  on  the  next  day  the  assignment  was 
filed.  It  was  perfectly  evident  that  the  pur- 
pose of  the  assignment  was  to  force  the 
plaintiff  to  make  a  settlement.  Such  an  as- 
signment, of  course,  could  not  be  sustained. 
Its  very  purpose  was  to  hinder  and  delay 
the  creditor.  But  the  facts  in  that  case 
are  so  entirely  unlike  the  facts  in  the  case 
at  bar  that  the  decision  is  not  applicable  to 
the  present  case. 

In  Sargent  v.  Blake,  17  L.RJk..(i:.S.) 
1040,  1044,  87  C.  O.  A.  213,  217,  160  Fed. 
67,  61,  15  Ann.  Cas.  58  (1908),  an  insolvent 
partner  conveyed  his  interest  in  the  partner- 
ship property  to  his  partner,  and  the  latter 
immediately  thereafter  paid  to  the  mother  of 
the  insolvent  $.S,731.90  for  the  money  which 
she  had  loaned  to  the  son  to  put  into  the 
partnership  business.  There  was  no  intent 
on  the  part  of  either  partner  to  hinder,  de- 
lay, or  defraud  creditors  to  any  greater  ex- 
tent than  the  payment  to  the  mother  would 
necessarily  hinder  or  prevent  them  from  col- 
lecting their  debts.  The  circuit  court  of 
appeals  in  the  eighth  circuit  held  that  the 
transfer  was  not  illegal  as  having  been  made 
with  intent  to  hinder  or  defraud  the  cred- 
itors, and  said,  through  Judge  Sanborn: 
"The  only  evidence  that  Maxwell  intended 
to  hinder  or  defraud  the  creditors  of  the 
partnership  is  that,  while  the  firm  and  the 
partners  were  insolvent.  King  conveyed  his 
interest  to  Maxwell,  and  the  latter  paid  his 
L.R.A.1915C. 


mother  in  preference  to  his  other  creditors. 
The  only  way  in  which  Maxwell  could  have 
made  this  payment  in  bad  faith  would  have 
been  to  have  made  it,  in  whole  or  in  part, 
in  secret  trust  for  himself,  or  with  the 
actual  intent  to  hinder  or  defraud  the  cred- 
itors of  the  company  more  than  the  mere 
payment  of  the  debt  to  his  mother  out  of 
the  property  of  the  former  partnership,  in 
preference  to  the  claims  of  the  partnership 
creditors,  must  necessarily  have  delayed  or 
prevented  their  collection  of  their  claims, 
and  there  was  no  evidence  of  any  such  trust 
or  intent.  The  evidence  was  that  he  intend- 
ed to  pay  his  mother  in  preference  to  the 
partnership  and  to  other  creditors,  that  his 
mother  had  loaned  him  the  money  to  en- 
gage in  and  conduct  the  partnership  busi- 
ness, that  he  had  purchased  the  interest  of 
his  partner,  and  that,  as  soon  as  the  busi- 
ness and  the  property  became  his,  he  paid 
her  the  debt  which  he  owed  her.  The  facts 
that  the  payment  to  Mrs.  Sargent  had  the 
inevitable  effect  to  deprive  the  creditors  of 
the  partnership  of  an  opportunity  which 
they  would  otherwise  have  had  to  collect 
their  claims  in  whole  or  in  part,  and  that 
Maxwell  knew  that  this  would  be  its  effect, 
and  hence  must  have  intended  that  result, 
do  not  establish  the  fact  that  he  intended 
to  hinder,  delay,  or  defraud  those  creditors 
within  the  meaning  of  §  67e.  It  is  every 
intent  to  hinder,  delay,  and  defraud  cred- 
itors unlawfully  only,  not  every  intent  to 
hinder  or  delay  them  in  collecting,  or  to 
prevent  them  from  collecting,  their  claims, 
that  avails  to  avoid  a  transfer  under  that 
section.  An  insolvent  debtor  has  the  jus 
ditponendi  of  his  property  until  the  com- 
mencement of  proceedings  in  bankruptcy 
against  him.  He  has  the  legal  right  to 
secure  and  pay  his  debts  with  it,  provided 
always  the  security  or  the  payment  is  not 
violative  of  any  of  the  acts  of  Congress  or 
any  of  the  laws  of  the  land.  A  preference 
of  one  creditor  over  others  by  such  a  pay- 
ment or  by  such  security,  which  is  free 
from  actual  or  constructive  fraud,  and  from 
any  purpose  to  affect  other  creditors  in- 
juriously beyond  the  necessary  effect  of  the 
security  or  preference,  is  valid  and  law- 
ful, and  it  cannot  evidence  such  an  intent 
to  hinder,  delay,  or  defraud  creditors  as 
will  make  it  void  or  voidable  under  §  OTe. 
Coder  v.  Arts,  15  L,R.A.(N.S.)  372,  82  C. 
C.  A.  91,  152  Fed.  943,  947;  Sabin  v.  Co- 
lumbia River  Lumber  &  Fuel  Co.  25  Or.  16, 
42  Am.  St.  Rep.  756,  34  Pac.  692,  695.  35 
Pac.  854;  Lampson  v.  Arnold,  19  Iowa,  479, 
484;  Stewart  v.  Dunham,  115  U.  S.  61, 
60,  29  L.  ed.  329,  331,  5  Sup.  Ct.  Rep. 
1163." 

So  in  the  case  at  bar  we  regard  it  as  a 
matter   of   no   consequence,   as   far   as   the 
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precise  question  now  under  consideration  is 
concerned,  that  the  sale  of  the  assets  at 
their  full  value  may  have  hindered  or  de- 
laved  the  protesting  creditors.  There  was 
no  intention  to  defraud  the  creditors;  nei- 
ther was  there  any  intention  to  hinder  or 
delay  them,  or  to  force  them  to  a  settle- 
ment. If  as  a  result  they  have  been  hin- 
dered and  delayed,  it  is  nothing  more  than 
the  inevitable  result  which  follows  from 
the  sale  by  an  insolvent,  where  the  proceeds 
are  used  to  pay  certain  creditors  in  prefer- 
ence to  others.  Such  sales  under  certain 
circumstances  can  be  set  aside  on  the 
ground  of  the  preference,  but  in  the  absence 
of  the  fraudulent  intent  they  do  not  war- 
rant the  court  in  refusing  to  discharge  the 
bankrupts.  The  insolvents  had  the  jus  dia- 
ponendi  of  the  partnership  property  at  the 
time,  and  they  transferred  it  to  pay  part- 
nership debts.  The  plan  to  form  the  cor- 
poration and  to  purchase  the  assets  for 
$1,550  and  to  pay  all  the  creditors  25  cents 
on  the  dollar,  including  the  two  objecting 
creditors,  was  conceived  before  the  inter- 
view with  the  attorney  for  the  objecting 
creditors  was  held,  at  which  the  latter  de- 
clined to  consent  to  the  settlement  because 
his  demands  for  a  secret  additional  sum 
beyond  that  to  be  paid  to  the  other  cred- 
itors was  refused,  and  a  few  days  afterwards 
the  corporation  was  organized  in  accord- 
ance with  the  previous  understanding.  The 
course  the  objecting  creditors  took  had  no 
influence  whatever  upon  what  was  done  by 
the  insolvent  partners,  who  were  actirg 
with  the  approval  of  the  creditors'  commit- 
tee. 

The  decree  below  must  be  reversed,  and 
the  cause  remanded,  with  directions  to 
grant  the  bankrupts  their  discharge;  and  it 
is  so  ordered. 


IOWA  SUPREME  COURT. 

RE   ESTATE   OF   HANNAH   H.   ADAMS, 
Deceased. 

W.  W.  MORROW,  Treasurer  of  the  State 
of  Iowa, 

V. 

ESTATE   OF   HANNAH   H.   ADAMS,   De- 
ceased, Appts. 

(—  Iowa  — ,  149  N.  W.  631.) 

Tax  —  succession  —  securities  of  non- 
resident. 

Notes  belonging  to  a  nonresident  secured 

Note.  —  For  physical  presence  or  absence 
of  personal  property,  or  evidence  thereof,  as 
affecting  liability  to  succession  or  inher- 
itance tax',  see  note  to  Re  Helena,  46  L.R.A. 
fN.S.)  1167. 
L.R.A.1915C. 


by  mortgage  within  the  state,  which  were 
taken  by  a  resident  agent  to  whom  money 
was  intrusted  for  investment,  may  be  sub- 
jected to  collateral  inheritance  tax,  upon  the 
owner's  death,  although  just  prior  thereto 
they  were  all  remov^  from  the  state,  if 
the  agent  retains  control  of  them  by  virtue 
of  his  agency. 

(Weaver,  Evans,  and  Gaj-nor,  JJ.,  dissent.) 

(November  24,  1914.) 

A  PPEAL  by  respondents  from  an  order 
xi.  of  the  District  Court  for  Allamakee 
County  imposing  a  collateral  inheritance 
tax  upon  part  of  the  estate  of  Hannah  H. 
Adams,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  M.  B.  Hendrlck,  I>.  J.  Murphy, 
and  H.  H.  Stilwell  for  appellants. 

Messrs.  George  Cosson,  Attorney  Gener- 
al, N.  J.  liee,  and  H.  E.  Taylor,  for  ap- 
pellee : 

When  intangible  personal  property  be- 
longing to  a  nonresident  has  been  invested, 
controlled,  and  managed  by  an  agent  in 
this  state,  it  has  thus  acquired  a  "business 
situs"  here,  and  is  property  within  the 
state  and  "under  the  jurisdiction  of  the 
state,"  and  no  longer  has  its  situs  at  the  res- 
idence of  the  owner. 

Hutchinson  v.  Board  of  Equalization,  66 
Iowa,  35,  23  N.  W.  249;  Bristol  v.  Wash- 
ington County,  177  U.  S.  133,  44  L.  ed.  701, 
20  Sup.  Ct.  Rep.  685;  Re  Romaine,  127  N. 
Y.  88,  12  L.R.A.  401,  27  N.  E.  759;  Lewis's 
Estate,  203  Pa.  211,  52  Atl.  205;  Re  Stan- 
ton, 142  Mich.  491,  105  N.  W.  1122;  New 
Orleans  v.  Stempel,  175  XJ.  S.  309,  44  L. 
ed.  174,  20  Sup.  Ct.  Rep.  130;  Blackstone 
V.  Miller,  188  U.  S.  189,  47  L.  ed.  439,  23 
Sup.  Ct.  Rep.  277;  Gilbertson  v.  Oliver, 
129  Iowa,  5C8,  4  L.R.A.  (N.S.)  953,  105 
N.  W.  1002;  Callahan  v.  Woodbridge,  171 
Mass.  595,  51  N.  E.  176;  Kingsbury  v. 
Chapin,  196  Mass.  533,  82  N.  E.  700,  13 
Ann.  Cas.  738;  State  v.  Dalrvmple,  70  Md. 
294,  3  L.R.A.  372,  17  Atl.  82.' 

The  fact  that  the  notes  and  mortgages 
held  in  this  loaning  business  were  taken 
outside  of  the  state  three  days  before  the 
death  of  deceased  does  in  no  way  change 
the  situs  of  the  property,  nor  deprive  this 
state  of  its  jurisdiction  to  collect  the  col- 
lateral tax. 

Bristol  V.  Washington  County,  177  U. 
S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  585; 
Hunter  v.  Board  of  Supers.  33  Iowa,  376, 
11  Am.  Rep.  132;  Bradley  v.  Merriam,  9 
L.R.A.(N.S.)  1104,  and  note,  147  Mich.  630, 
118  Am.  St.  Rep.  561,  111  N.  W.  196,  11 
Ann.  Cas.  119;  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  205  U.  S.  395,  51  L.  ed.  853, 
27  Sup.  Ct.  Rep.  499;  Re  Rogers,  149  Mich. 
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305,  11  L.R.A.,(N.S.)  1134,  119  Am.  St. 
Rep.  677,  112  X.  W.  931;  Metropolitan  L. 
Ins.  Co.  V.  Board  of  Asscsaora,  115  La. 
698,  9  L.R.A.(N.S.)  1240,  116  Am.  St.  Rep. 
179,  39  So.  846. 

Deemer,  J.,  delivered  the  opinion  of  tbe 
court: 

Hannah  H.  Adams  died  in  the  city  of 
Chicago  on  August  6,  1904,  without  di- 
rect issue.  She  left  a  will  whereby  she  di- 
poscd  of  her  entire  estate  to  collateral  heirs. 
At  the  time  of  her  death,  and  for  many 
years  prior  thereto,  she  had  been  a  rcsidrnt 
of  the  state  of  Florida.  Her  will  was  pro- 
bated in  Orange  county  in  said  state,  and 
H.  B.  Hendrick  and  J.  N.  Eddy,  both  resi- 
dents of  Allamakee  county,  this  state,  were 
appointed  executors  of  the  will,  and  as  such 
they  duly  qualified  and  administered  upon 
tlie  estate,  making  distribution  thereof 
among  the  several  legatees  and  devisees. 
On  November  1,  1909,  the  county  attorney 
of  Allamakee  county  made  application  to 
the  probate  court  therein  for  the  appoint- 
ment of  an  executor  or  administrator  in 
this  state,  and  on  the  9th  day  of  that  month 
what  are  called  auxiliary  (ancillary)  let- 
ters of  administration  were  issued  to  one 
J.  M.  Collins,  commanding  him  to,  among 
other  things,  take  possession  of  all  money 
and  estate  of  Hannah  H.  Adams,  deceased. 
On  December  2,  1909,  the  county  attorney 
filed  in  said  estate  an  application  for  the 
taxing  of  a  collateral  inheritance  tax  upon 
certain  notes  and  mortgages  held  by  de- 
ceased at  the  time  of  her  death.  This  was 
answered  by  Hendrick,  executor,  his  coex- 
ecutor  at  the  time  being  dead,  and  by  cer- 
tain legatees  and  devisees  un.  :•  the  will 
of  Hannah  H.  Adams.  In  this  resistance 
they  pleaded  that  deceased  was,  at  the  time 
of  her  death,  a  nonresident;  that  none  of 
the  notes  and  mortgages  were  held  in  this 
state  at  the  time  of  her  death,  by  agent  or 
otlierwise;  that  they  were  in  fact  in  posses- 
sion of  decedent  outside  of  this  state.  On 
the  issues  thus  joined,  the  trial  court  held 
tliat  certain  property  described  in  the  appli- 
cation, which  consisted  of  certain  notes,  the 
most  of  which  were  secured  by  mortgages 
upon  real  estate  in  this  state,  was  subject 
to  a  collateral  inheritance  tax,  and  the 
same  were  ordered  appraised  by  the  col- 
lateral inheritance  tax  appraisers.  The  re- 
spondents to  the  application  appeal. 

The  property  in  question  consisting  of 
notes,  nearly  all  of  which  are  secured  by 
mortgages  upon  real  estate  in  this  state, 
passed  by  the  will  of  testatrix  to  collateral 
heirs,  and,  if  it  had  a  situs  in  this  state 
at  the  time  of  testatrix'  death,  was  sub- 
ject to  her  collateral  inheritance  tax,  al- 
though testatrix  was  a  nonresident  at  the 
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time  of  her  demise.  The  record  shows  that 
the  property  in  question  originally  belonged 
to  testatrix'  husband,  one  D.  W.  Adams, 
who  died  a  resident  of  Florida  in  the  year 
1897.  Adams  had  for  years  carried  on  a 
loaning  business  at  Waukon,  in  this  state, 
througli  M.  B.  Hendrick,  who  was  after- 
ward appointed  one  of  testatrix'  executors. 
One  L.  A.  Howe,  an  officer  of  the  Waukon 
State  Bank,  also  held  a  power  of  attorney 
authorizing  him  to  cancel  and  release  mort- 
gages of  record  taken  in  Adams's  name,  and 
also  a  power  of  attorney  for  the  same  pur- 
pose from  Hannah  H.  Adams.  He  acted  in 
conjunction  with  Hendrick  in  the  matter 
of  making  loans  of  Adams's  money.  Loans 
were  made  from  time  to  time  by  Hendrick, 
and  checks  signed  "D.  W.  Adams,  by  M. 
B.  Hendrick,"  were  paid  by  the  bank  to 
the  persons  borrowing  money.  The  securi- 
ties taken  for  the  loan  were  held  by  the 
bank  until  paid,  and  were  then  delivered 
to  the  makers.  Hannah  H.  Adams  acquired 
title  to  all  her  husband's  property  by  will 
or  otherwise,  but  the  loaning  business  was 
continued  in  Allamakee  county  just  as>  it 
had  been  before  her  husband's  death.  No 
application  for  loans  was  sent  to  either 
Af  r.  or  Mrs.  Adams.  They  were  made  either 
to  Hendrick  or  Howe  and  accepted  by  them, 
and  checks  were  issued  by  Hendrick,  as 
aforesaid  when  the  loans  were  made.  Pay- 
ments upon  loans  were  made  to  the  bank, 
and  the  money  placed  to  the  credit  of 
Adams,  to  be  reloaned  as  occasion  offered. 
All  the  notes  and  mortgages  were  deposited 
in  the  bank  and  remained  there  until  Aug- 
ust 3,  1904,  when  Hendrick,  as  is  claimed, 
under  the  direction  of  Hannah  H.  Adams, 
obtained  all  the  notes  and  mortgages  from 
the  bank,  giving  his  receipt  therefor,  and 
took  them  to  Chicago,  where  Mrs.  Adams 
then  was;  and  it  is  claimed  that  through 
her  direction  he  took  the  said  securities  to 
Prairie  du  Chien,  Wisconsin,  and  there 
deposited  them  in  a  bank,  where  it  is  said 
they  remained  until  after  the  death  of  Mrs. 
Adams.  The  power  of  attorney  issued  to 
Howe  was  not  revoked,  save  by  the  death  of 
Mrs.  Adams.  The  securities  remained  in 
the  Prairie  du  Chien  bank,  where  they 
were  left  for  safe-keeping,  until  after  the 
death  of  Mrs.  Adams  and  the  appointment 
of  Hendrick  as  one  of  the  executors  of  her 
estate,  when  they  were  received  by  said 
Hendrick  and,  as  he  claims,  administered 
upon  by  him  pursuant  to  his  appointment 
as  executor. 

The  question  is:  Are  these  securities 
liable  to  a  collateral  inheritance  tax  in  this 
state?  The  general  rule  is  that  personal 
property  follows  the  person,  and  that  its 
situs,  for  the  purpose  of  taxation,  is  the 
domicil  of  the  owner.     Mobilia  aequuntur 
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per»otutm  is  the  principle  usually  applied,  i 
But  it  is  well  settled  that  the  legislature  I 
may  give  a  local  situs  to  personal  proper- 
ty quite  distinct  from  that  of  the  owner's  | 
domicil.  New  Orleans  v.  Stempel,  175  U. 
S.  309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110; 
Bristol  V.  Washington  County,  177  U.  S. 
13.3,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  685; 
State  Assessors  v.  Comptoir  National  d'Es- 
compte,  191  U.  S.  388,  48  L.  ed.  232,  24 
Sup.  Ct.  Rep.  ,109 ;  Goldgart  v.  People,  106 
III.  25;  Hutchinson  v.  Board  of  Equaliza- 
tion, 66  Iowa,  35,  23  N.  W.  249;  Re  Jeffer- 
son, 35  Minn.  215,  28  N.  W.  256;  State  v. 
London  &  N.  W.  American  Mortg.  Co.  80 
Minn.  277,  83  N.  W.  339;  Finch  t.  York 
County,  19  Neb.  50,  56  Am.  Rep.  741,  26  N. 
W.  589 ;  Hubbard  v.  Brush,  61  Ohio  St.  262, 
55  N.  E.  829;  Billinghurst  v.  Spink  Coun- 
ty, 5  S.  D.  84,  58  N.  W.  272;  Buck  v.  Mil- 
ler, 147  Ind.  586,  37  L.R.A.  384,  62  Am. 
St.  Rep.  436,  45  N.  E.  647,  47  N.  E.  8; 
Parker  v.  Strauss,  49  La.  Ann.  1173,  22  So. 
329;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 
of  Assessors,  51  La.  Ann.  1028,  45  L.R.A. 
524,  72  Am.  St.  Rop.  483,  25  So.  970;  Peo- 
ple V.  Home  Ins.  Co.  29  Cal.  534;  Buck  v. 
Beach,  164  Ind.  37,  108  Am.  St.  Rep.  272, 
71  X.  E.  963. 

But  it  has  been  doubted  if  tlie  legislature 
has  power  to  fix  the  situs  of  securities  at 
the  residence  of  the  debtor,  if  the  creditor 
had  a  domicil  elsewhere,  and  there  is  no 
agency  within  the  state,  or  the  securities 
are  not  there  present.  State  Tax  on  For- 
eign-held Bonds,  15  Wall.  300,  21  L.  ed. 
179;  Detroit  v.  Lewis,  109  Mich.  155,  32 
L.R.A.  430,  66  N.  W.  958.  But  see  contra 
Re  Whiting;  150  N.  Y.  27,  34  L.R.A.  232, 
55  Am.  St.  Rep.  640,  44  N.  E.  715.  Courts 
everywhere  hold,  however,  that  personal 
property  may  have  a  business  situs  either 
at  the  residence  of  the  debtor  or  at  some 
other  point  than  that  of  the  domicil  of  the 
creditor,  and,  as  to  succession  taxes,  per- 
sonal property  in  the  form  of  securities 
may  have  a  situs  either  at  the  domicil  of 
the  debtor  or  at  the  place  of  their  actual 
situs.  Gallup's  Appeal,  76  Conn.  617,  67 
Atl.  «99;  Detroit  v.  Lewis,  109  Mich.  155, 
32  L.R.A.  439,  66  N.  W.  958;  Re  Phipps, 
77  Hun,  325,  28  N.  Y.  Supp.  330,  affirmed 
in  143  X.  Y.  641,  37  N.  E.  823;  Lewis's 
Estate.  203  Pa.  211,  52  Atl.  205. 

If  the  property  sought  to  be  charged 
had  a  business  situs  in  this  state,  it  was 
under  our  statute  (Code  Supp.  §  1467) 
subject  to  our  collateral  inheritance  tax; 
that  it  had  such  situs  down  to  the  time  it 
was  taken  to  Chicago,  three  days  before 
testatrix'  death,  is  very  dear.  The  loaning 
business  of  both  D.  W.  Adams  and  his  wife 
had  been  given  a  local  situs  in  this  state, 
an4  the  securities  were  kept  here  down  to 
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their  removal  to  Cliicago  and  Prairie  du 
Chien.  It  is  well  to  state  here  that  Prairie 
du  Chien  is  just  across  the  Mississippi  riv- 
er from  Allamakee  county,  and  is  the  near- 
est railway  station  to  \Vaukon  outside  of 
the  state.  But  it  is  beyond  question  that 
the  securities  were  physically  at  Prairie  du 
Chien  in  a  bank  for  safe-keeping  when  tes- 
tatrix died,  and  they  are  not  therefore  sub- 
ject to  the  tax,  unless  constructively  in 
this  state  at  the  place  of  their  business 
situs,  or  by  reason  of  the  fact  that  they 
were  practically  all  secured  by  mortgages 
upon  real  estate  in  this  state.  We  must 
inquire  then,  first,  how  the  securities  came 
to  be  at  Prairie  du  Chien.  The  record 
shows  the  following  with  reference  to  this 
matter;  the  only  testimony  being  as  fol- 
lows: 

My  name  is  M.  B.  Hendrick.  The  securi- 
ties listed  in  Exhibit  1  were  given  to  me 
by  the  Waukon  State  Bank  on  August  3, 
1904. 

Q.  How  did  you  come  to  go  to  the  bank 
and  get  these  securities? 

A.  I  was  ordered  to  do  so  by  Mrs.  Adams. 
Mrs.  Adams  was  in  the  city  of  Chicago, 
state  of  Illinois,  when  she  directed  me  to 
get  those  securities,  and  she  told  me  to 
take  them  to  her  where  she  was  in  Chicago, 
and  I  did  so.  After  taking  them  to  Mrs. 
Adams,  they  were  deposited  in  a  bank  out- 
side of  the  state  of  Iowa,  and  remained 
there  until  after  the  appointment  of  the 
executors  of  her  estate;  then  they  were 
brought  here  for  collection  after  the  ap- 
pointment of  the  executors.  I  was  appoint- 
ed one  of  the  executors  in  the  state  of  Flor- 
ida probate  court  of  Orange  county  on  the 
loth  day  of  August,  1904.  Nearly  all  of  the 
notes  and  securities  described  in  exhibit 
1  were  collected  ^nd  distributed  under  the 
orders  of  the  probate  court  of  Florida,  and 
those  not  collected  were  ordered  distributed 
in  pursuance  of  an  order  of  the  Florida  pro- 
bate court  by  myself  and  my  associate  ex- 
ecutor. ...  I  think  my  business  with 
Mr.  Adams  commenced  before  he  left  here. 
From  that  time  up  until  the  death  of  Mrs. 
Adams,  I  was  well  acquainted  with  her 
and  familiar  as  to  where  her  residence  was. 
I  saw  her  at  Chicago,  a  short  time  before 
her  death.  I  saw  her  a  good  many  times 
after  she  went  to  Chicago  to  be  treated. 
She  was  in  the  hospital  for  two  or  three 
weeks,  and  then  was  taken  into  the  house 
of  Mr.  Charles  Campbell,  either  on  Seventy- 
second  or  Seventy-third  street  on  the  Illi- 
nois Central  Suburban  running  to  Fulton. - 
She  remained  at  the  home  of  Mr.  Campbell 
five  or  six  weeks.  She  went  there  the  last 
of  June  and  died  on  the  6th  day  of  August. 
She  was  under  the  doctor's  care.     She  had 
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undergone  a  very  severe  operation.  Mental- 
ly the  woman  never  was  brighter  than  up 
to  a  few  days  (ten  or  twelve  days)  of  her 
death.  I  was  told  the  operation  was  quite 
severe.  She  had  no  severe  sickness.  .  .  . 
I  remember  seeing  Mn.  Eddy  on  the  4th 
day  of  August,  1904,  just  pxevious  to  her 
death.  I  don't  know  why  she  was  called 
down.  The  character  of  the  notes  and  mort- 
gages and  other  securities  taken  from  the 
Waukon  State  Bank  in  August,  1904,  were 
not  changed  until  they  were  inventoried  in 
the  estate,  and  none  of  them  sold.  I  don't 
know  of  any  change.  I  think  the  inventory 
was  dated  May  5,  1905,  and  was  made  as 
the  assets  were  at  the  time  of  her  death. 
I  think  quite  likely  that,  between  the  0th 
of  August  and  the  time  of  making  the  in- 
ventory, there  were  payments  made  on 
these  notes.  The  payments  were  made  to 
me  at  Waukon,  Iowa.  So  far  as  I  was  con- 
nected with  them,  there  was  no  change  from 
August  3,  1904,  until  a  day  or  two  after 
the  death  of  H.  H.  Adams.  I  think  that, 
while  I  was  in  Florida  being  appointed  as 
executor,  there  was  some  party  went  to  the 
bank,  and  Mr.  Howe  received  a  payment  of 
$200  or  $300.  This  would  be  some  time  I 
think  in  August,  1904.  I  took  possession 
of  these  notes  and  securities  listed  in  Ex- 
hibit A  after  my  appointment  as  such  exec- 
utor. I  knew  where  they  were  prior  to  that 
time.  They  were  where  I  had  left  them. 
I  went  and  got  them  after  my  appointment 
as  executor.  There  was  no  necessity  for 
the  notes  and  mortgages  to  be  here  until 
I  was  appointed  executor.  There  was  noth- 
ing to  do  with  them.  I  was  away  from  the 
11th  day  of  August,  1904,  until  about  the 
20th  or  22d  of  August,  when  I  brought  the 
securities  home  with  hie,  after  my  appoint- 
ment as  executor.  I  know  these  notes, 
mortgages,  and  securities  listed  in  Exhibit 
1  were  outside  of  the  state  of  Iowa  on 
Augutit  6,  1904,  from  my  own  personal 
knowledge.  I  had  taken  them  out  of  the 
state.  I  t-ook  them  on  the  4th  day  of  Aug- 
ust, from  Mrs.  Adams.  Then  I  placed  them 
in  a  bank  for  safe-keeping.  That  bank  was 
in  the  city  of  Prairie  du  Chien,  state  of 
Wisconsin.  I  placed  them  there  on  my  re- 
turn from  Chicago,  myself.  And  they  re- 
mained in  the  bank  at  Prairie  du  Chien  un- 
til I  was  appointed  executor  of  the  estate 
of  H.  H.  Adams,  deceased,  in  the  state  of 
Florida.  .  .  .  The  city  of  Prairie  du 
Chien  is  about  5  miles  from  the  southeast 
corner  of  Allamakee  county.  I  don't  know 
the  exact  distance.  It  is  the  nearest  rail- 
road station  from  Waukon  outside  of  the 
state  of  Iowa.  ,  .  .  There  was  no  nec- 
essity for  the  notes  and  mortgages  to  be 
here.  There  was  nothing  to  do  with  them. 
I  was  away  from  the  11th  of  August,  1904, 
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until  about  the  20th  or  22d  of  August, 
when  I  brought  the  securities  home  with 
me,  after  my  appointment  as  executor. 

Q.  You  had  taken  tliem  yourself  outside 
of  the  state,  had  you,  Mr.  Hendrick? 

A.  I  had. 

Q.  And  had  them  under  your  control 
when  you  took  them  outside  of  the  state- 
and  left  them  outside  of  the  state,  were 
they,  Mr.  Hendricks? 

.A.  I  took  them  on  the  4th  day  of  August, 
from  Mrs.  Adams,  and  then  I  placed  them 
in  a  bank  for  safe-keeping. 

Q.  And  that  bank  was  in  the  city  of  Chi- 
cago, was  it,  or  where  was  it? 

A.  That  bank  was  in  the  city  of  Prairie 
du  Chien. 

Q.  Wisconsin? 

A.  Wisconsin.  I  placed  them  there  on 
my  return  from  Chicago. 

Q.  .And  you  placed  them  there  in  that 
bank  yourself,  did  you,  Mr.  Hendrick? 

A.  I  did;  yes  sir. 

The  fair  inference  from  this  testimony 
is  that  Mrs.  Adams,  who  was  temporarily 
in  Chicago,  and  was  very  sick,  directed 
Hendrick  to  get  the  securities  held  by  the 
Waukon  Bank  and  take  them  to  Chicago. 
This  was  done;  Hendrick  executing  a  re- 
ceipt to  the  Waukon  bank  for  the  securi- 
ties. Arriving  at  Chicago,  he  gave  the  se- 
curities to  Mrs.  Adams,  and  she  handed 
them  back  to  him,  and  upon  his  own  mo- 
tion he  returned  and  placed  them  in  the 
bank  at  Prarie  du  Chien  for  safe-keeping, 
still  having  power  thereover  in  virtue  of 
his  original  arrangement.  There  can  be 
no  doubt  in  our  minds  that  this. transaction 
was  had  to  avoid  our  collateral  inheritance 
tax  laws,  and  that  Hendrick  still  retained 
control  over  the  securities  and  eitlier  re- 
ceived payments  thereon  or  was  author- 
ized to  do  so  until  the  revocation  of  his  au- 
thority by  the  death  of  Mrs.  Adams.  The' 
ultimate  question  then  is:  Did  this  re- 
moval of  the  securities  by  Hendrick,  with 
the  consent  of  Mrs.  Adams,  and  the  plac- 
ing of  the  same  in  the  Prairie  du  Chien 
bank,  relieve  the  same  from  the  collateral 
inheritance  tax?  The  writer  is  of  the  opin- 
ion that  it  does  not.  True,  the  property 
was  not  physically  present  in  this  state  at 
the  time  of  Mrs.  Adams's  death,  but  this 
fact  is  not  controlling  in  our  opinion.  Al- 
though not  physically  present,  Ihe  loaning 
business  established  in  this  jurisdiction 
still  continued.  Mrs  Adams's  agents  still 
had  power  to  collect,  to  get  the  securities 
which  were  simply  left  for  safe-keeping  in 
the  bank  at  Prairie  du  Chien,  and  to  de- 
liver them  to  the  makers.  The.  fair  infer- 
ence from  the  record  is  that  these  securities- 
were   left   in  the  Wisconsin   bank  by   Ben- 
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drick  and  in  his  name,  and  that,  although 
in  Wisconsin,  they  were  there  simply  for 
safe-keeping,  and  were  in  fact  in  the  con- 
structive possession  of  Hendrick  in  Iowa. 
If  Hendrick  had  been  the  owner  and  Iiad 
deposited  the  paper  in  the  Prairie  du  Chien 
bank  simply  for  safe-keeping,  as  the  record 
shows  he  did  in  this  case,  there  would  be 
no  doubt  that  the  property  would  have 
been  subject,  not  only  to  general  taxation 
in  this  state,  but  also  subject  to  the  col- 
lateral inheritance  tax.  Instead  of  being 
the  owner,  he  was  in  possession  as  an  agent 
for  the  owner,  who  had  such  control  over 
the  paper  that  it  was  taxable  here,  and  the 
securities  at  all  times  were  constructively 
in  Iowa.  The  following  cases  support  this 
conclusion:  Re  Mcrriam,  147  Mich.  630, 
9  L.RJV.(N.S.)  1104,  118  Am.  St.  Rep.  561, 

111  N.  W.  198,  11  Ann.  Cas.  119;  Hunter 
T.  Board  of  Supers.  33  Iowa,  376,  11  Am. 
Rep.  132;  Bristol  v.  Washington  County, 
177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct. 
Rep.  585;  Metropolitan  L.  Ins.  Co.  v.  Mew 
Orleans,  205  U.  S.  395,  51  L.  ed.  853,  27 
Sup.  Ct.  Rep.  499;  Morrow  v.  Gould,  145 
Iowa,  1,  26  L.R,A.(N.S.)  .384,  123  N.  W. 
743;  Re  Stanton,  142  Mich.  491,  105  N. 
W.  1122;  Callahan  v.  Woodbridge,  171 
Mass.  595,  51  N.  E.  176;  Hutchinson  v. 
Board  of  Equal.zation,  66  Iowa,  39,  23  N. 
W.  249;  Re  Rogers,  149  Mich.  305,  11 
L.R.A.(N.S.)    1134,  119  Am.  St.  Rep.  677. 

112  N.  W.  931 ;  Heinz  v.  Board  of  Equaliza- 
tion, 121  Iowa,  445,  96  N.  W.  967;  State 
v.  Dalrymple,  70  Md.  294,  3  L.R.A.  372,  17 
Atl.  82;  Re  Houdayer,  150  N.  Y.  37,  34 
L.R.A.  235,  65  Am.  St.  Rep.  642,  44  N.  E. 
718.  This  is  the  rule,  although  the  se- 
curities may  be  temporarily  absent  from 
the  state.  See  Re  Stanton,  142  Mich.  491, 
105  N.  W.  1122;  Blackstone  v.  Miller,  188 
U.  8.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep. 
277;  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 203  U.  S.  395,  51  L.  ed.  853,  27  Sup. 
Ct.  Rep.  499;  Buck  v.  Beach,  206  U.  S.  392, 
51  L.  ed.  1106,  27  Sup.  Ct.  Rep.  712,  11 
Ann.  Cas.  732.  The  main  cases  relied  upon 
in  support  of  the  contrary  view  are  Re 
Weaver,  110  Iowa,  328,  81  N.  W.  603;  Gil- 
bertson  v.  Oliver,  129  Iowa,  571,  4  L.R.A. 
(X.S.)  963,  105  N.  W.  1002;  Re  Stone,  132 
Iowa,  136,  109  N.  W.  455,  10  Ann.  Cas. 
1033;  People  v.  Griffith,  245  111.  532,  92  N. 
E.  313.  In  our  opinion  none  of  these  cases 
are  in  point. 

We  borrowed  our  statute  from  the  state 
of  New  York,  and  the  interpretation  there- 
of by  the  courts  of  that  state  is  quite  eon- 
dnsive  here.  For  this  reason  the  New  York 
cases  already  cited,  and  Re  Whiting,  150 
K.  Y.  27,  34  L.R.A.  232.  55  Am.  St.  Rep. 
840,  44  N.  E.  715,  are  quite  conclusive. 

In  Bristol  v.  Washington  County,  177  U. 
I1.R.A.I9I6C. 


S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  585, 
supra,  the  Supreme  Court  of  the  United 
States  approved  the  following  decision  from 
a  lower  court:  '"For  many  purposes  the 
domicil  of  the  owner  is  deemed  the  situs  of 
his  personal  property.  This,  however,  is 
only  a  fiction,  from  motives  of  convenience, 
and  is  not  of  universal  application,  but 
yields  to  the  actual  situs  of  the  property 
when  justice  requires  tliat  it  should.  It 
is  not  allowed  to  be  controlling  in  matters 
of  taxation.  Thus,  corporeal  personal  prop- 
erty is  conceded  to  be  taxable  at  the  place 
where  it  is  actually  situated.  A  credit 
which  cannot  be  regarded  as  situated  in  a 
place  merely  because  the  debtor  resides 
there  must  usually  be  considered  as  hav- 
ing its  situs  where  it  is  owned, — ^at  the  dom- 
icil of  the  creditor.  The  creditor,  however, 
may  give  it  a  business  situs  elsewhere,  as 
where  he  places  it  in  the  hands  of  an  agent 
for  collection  or  renewal,  with  a  view  to 
reloaning  the  money  and  keeping  it  invest- 
ed as  a  permanent  business.'  After  citing 
Catlin  V.  Hull,  21  Vt.  152,  People  ex  rel. 
Jefferson  v.  Smith,  88  N.  Y.  576,  Wilcox  v. 
Ellis,  14  Kan.  588,  19  Am.  Rep.  107,  Taze- 
well County  V.  Davenport,  40  111.  197,  and 
many  other  cases,  the  opinion  continued 
thus :  'The  obligation  to  pay  taxes  on  prop- 
erty for  the  support  of  the  government 
arises  from  the  fact  that  it  is  under  the 
protection  of  the  government.  Now,  here 
was  property  within  this  state,  not  for  a 
mere  temporary  purpose,  but  as  permanent- 
ly as  though  the  owner  resided  here.  It 
was  employed  here  as  a  business  by  one 
who  exercised  over  it  the  same  control  and 
management  as  over  his  own  property,  ex- 
cept that  he  did  it  in  the  name  of  an  alisent 
principal.  It  was  exclusively  under  the  pro- 
tection of  the  laws  of  this  state.  It  had  to 
rely  on  those  laws  for  the  force  and  validi- 
ty of  the  contracts  on  the  loans  and  the 
preservation  and  enforcement  of  the  securi- 
ties. The  laws  of  New  York  never  operated 
on  it.  If  credits  can  ever  have  an  actual 
situs  other  than  the  domicil  of  the  owner, 
can  ever  be  regarded  as  property  within 
any  other  state  and  as  under  obligation  to 
contribute  to  its  support  in  consideration 
of  being  under  its  protection,  it  must  be  so 
in  this  case.' " 

See  also  New  Orleans  v.  Stempel,  175 
U.  S.  300,  44  L.  ed.  174,  20  Sup.  Ct.  Rep. 
310;  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 205  V.  S.  395,  51  L.  ed.  853,  27  Sup. 
Ct.  Rep.  499;  Blackstone  v.  Miller,  !88  U. 
S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277 ; 
United  States  v.  Perkins,  163  U.  S.  625,  41 
L.  ed.  287,  10  Sup.  Ct.  Rep.  1073:  Savings 
&  L.  Soc.  V.  Multnomah  County,  169  U.  S. 
421,  42  L.  ed.  803,  18  Sup.  Ct.  Rep.  392; 
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Adams   v.    Batchclder,    173   Maaa.   258,   73 
Am.  St.  Rep.  282,  53  N.  E.  824. 

In  Hutchinson  v.  Board  of  Equalization, 
66  Iowa,  35,  23  N.  W.  249,  this  court  said : 
"The  plaintiff  has  the  money  in  question 
under  his  control  and  management,  and 
loaned  the  same  for  pecuniary  profit,  and 
is  therefore  clearly  within  the  letter  and 
spirit  of  the  statute;  and  counsel  do  not 
claim  otherwise.  Their  contention  is  that 
the  statute  should  not  be  so  construed,  for 
the  reason,  as  wc  understand,  tliat,  what- 
ever may  be  the  rule  as  to  tangible  person- 
al property,  the  situs  of  moneys  and  cred- 
its is  where  the  owner  resides;  and,  as  the 
owners  reside  in  England,  such  property 
cannot  be  taxed  here,  for  the  reason  that  it 
must  be  deemed  to  be  in  England.  It  is 
undoubtedly  true  that  for  some  purposes, 
to  prevent  injustice,  a  legal  fiction  has  been 
adopted  in  relation  to  the  situs  of  personal 
property.  But  this  fiction  cannot  be  per- 
mitted to  prevail  in  view  of  the  facts  in 
this  case.  Nor  are  we  aware  of  any  diff- 
erence between  different  species  of  personal 
property.  The  fiction,  when  allowed  to  pre- 
vail at  all,  applies  alilce  to  all  personal 
property.  The  property  taxed  is  in  the 
possession  and  under  the  control  of  the 
plaintiff.  It  in  fact  is  in  this  state,  within 
the  meaning  and  intent  of  the  statute;  and 
(■An  the  courts,  by  the  invocation  of  a  fic- 
tion, defeat  the  plain  meaning  and  intent 
of  the  general  assembly?  We  thinlc  not, 
for  it  is  the  undoubted  province  of  the  gen- 
eral assembly  to  determine  what  property 
actually  within  the  state  is  taxable,  and 
unless  the  courts  can  say  that  the  law  is 
unconstitutional,  or  possibly  that  it  con- 
flicts with  some  fundamental  law  that  is 
imiversally  reoognJ^<l>  they  are  not  only 
powerless,  but  it  is  their  clear  and  undoubt- 
ed duty  to  enforce  the  statute.  This  question 
was  considered  in  this  court  in  Hunter  v. 
Board  of  Supers.  33  Iowa,  376,  11  Am.  Rep. 
132,  and  has  been  expressly  determined  in 
other  states,  xmder  similar  statutes,  in  ac- 
cord with  the  views  above  expressed  People 
V.  Home  Ins.  Co.  29  Cal.  533;  Tazewell  Coun- 
ty V.  Davenport,  40  111.  197;  Redmond  v. 
Rutlierford,  87  N.  C.  122.  We  base  our  con- 
clusion on  tlie  fact  that,  not  only  is  the 
money  loaned  and  invested  in  this  state, 
but  it  is  under  tlie  cxeliisive  control  of  the 
plaintiff,  and  therefore  its  situs  is  here,  and 
not  in  England,  where  the  owner  resides. 
Some  question  is  mode  as  to  the  amount  of 
the  assessment,  but,  if  assessable  here  at 
all,  we  are  clearly  of  the  opinion,  for  sev- 
eral reasons,  that  the  amount  is  not  great- 
er than  it  should  be.  At  some  time  prior 
to  1882  the  plaintiff  voluntarily  executed 
his  note  to  the  parties  in  England  from 
whom  he  obtained  the  money.  This  was 
L.R.A.1915C. 


done  for  the  sole  purpose  of  thereby  avoid- 
ing taxation.  It  may  be  that,  under  the 
statute,  it  would  have  this  effect,  if  a  bona 
fide  indebtedness  was  thereby  created.  The 
plaintiff  was  a  witness  in  his  own  behalf, 
and,  without  any  apparent  desire  to  conceal 
anything,  has  undoubtedly  stated  the  whole 
transaction  just  as  it  is,  and  therefrom  the 
satisfactory  conclusion  is  reached  that  the 
execution  of  the  notes  did  not  create  any 
indebtedness,  and  it  was  not  so  understood. 
The  plaintiff  did  not  borrow  any  money  of 
persons  in  England,  and  he  was  in  no  man- 
ner indebted  to  them,  but  simply  acted  as 
their  agent  for  a  small  compensation.  He 
is  possessed  of  ample  funds  belonging  to  his 
principals,  to  enable  him  to  pay  the  taxes 
assessed  on  the  moneys  and  credits  under 
his  exclusive  control." 

The  case  is  quite  analogous  to  the  one 
now  before  us;  the  removal  of  the  notes 
here  being  the  equivalent  of  the  making 
of  the  fictitious  note  in  that  case.  It  was 
a  removal  in  form  only,  and  there  is  no 
showing  that  the  agent,  Hendrick,  parted 
with  any  control  over  the  property.  More- 
over, it  is  provided  in  §  1467e  of  the  Code 
Supplement  that  "whenever  any  property, 
real  or  personal,  within  this  state  belongs 
to  a  foreign  estate,  and  said  foreign  esfaitc 
passes  in  part  exempt  from  the  collateral 
inheritance  tax,  and  in  part  subject  to  said 
collateral  inheritance  tax,  and  it  is  within 
the  authority  or  discretion  of  the  foreign 
executor,  administrator,  or  trustee  admin- 
istering the  estate  to  dispose  of  the  proper- 
ty, not  specifically  devised  to  direct  heirs 
or  devisees  in  the  payment  of  the  debts  ow- 
ing by  decedent  at  tlic  time  of  his  death, 
or  in  the  satisfaction  of  legacies,  devises, 
or  trusts  given  to  direct  and  collateral  lega- 
tees or  devisees,  or  in  payment  of  the  dis- 
tributive shares  of  any  direct  and  collateral 
heirs,  then  the  property  within  the  juris- 
diction of  this  state,  belonging  to  such  for- 
eign estate,  shall  be  subject  to  the  collater- 
al inheritance  tax  imposed  by  chapter  four 
(4)  of  title  seven  (7)  of  the  Code,  and  the 
tax  due  thereon  shall  be  assessed  as  provid- 
ed in  the  next  preceding  section  of  this  act, 
and  with  the  same  proviso  respecting  the 
deduction  of  the  proportionate  share  of  the 
indebtedness,  as  therein  provided." 

And  §  1477c  reads  in  this  wise:  "No 
safe  deposit  company,  trust  company,  bank 
or  other  institution,  person  or  persons  hold- 
ing securities  or  assets  of  the  decedent 
shall  deliver  or  transfer  the  same  to  the 
executor  or  administrator  or  legal  repre- 
sentative of  said  decedent  unless  notice  ot 
the  time  and  place  of  such  intended  trans- 
fer be  served  upon  the  state  treasurer  at 
least  five  days  prior  to  the  transfer  thereof, 
or  unless  the  tax  for  which  such  securities 
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or  assets  are  liable  under  chapter  four  (4), 
title  seven  (7)  of  the  Code  shall  be  flrst 
paid.  It  shall  be  lawful  for,  and  the  duty, 
of  the  treasurer  of  state  to  personally,  or 
by  any  person  by  liim  duly  authorized, 
to  examine  such  securities  or  assets  at 
the  time  of  such  delivery  or  transfer. 
Failure  to  serve  such  notice  upon  the  treas- 
urer of  state  or  to  allow  sudi  examination 
on  the  delivery  of  such  securities  or  assets 
to  such  executor,  administrator  or  legal 
representative  before  said  tax  is  paid  shall 
render  such  safe  deposit  company,  trust 
company,  bank  or  other  institution,  person 
or  persons  liable  for  the  payment  of  the 
taxes  due  upon  such  securities  or  assets  as 
provided  in  said  chapter  four  (4)." 

These,  to  our  minds,  indicate  that  the 
property  was  taxable  here. 

As  already  suggested,  if  Mrs.  Adams  had 
been  a  resident  of  this  state  and  had  herself 
made  the  deposit  of  the  notes  in  the  Prairie 
du  Chicn  bank,  there  could  be  no  question 
of  the  right  to  impose  a  collateral  inheri- 
tance tax  upon  the  property.  The  property 
was  in  the  hands  of  her  agent,  who  'did 
the  same  thing,  and,  but  for  the  removal, 
all  agree  that  the  property  was  subject  to 
the  collateral  inheritance  tax.  Should  his 
removal  of  the  property  to  the  Wisconsin 
bank  be  given  more  force  than  if  Mrs.  Ad- 
ams had  removed  it?  So  far  as  shown,  Hen- 
(Iriek  retained  the  same  control  over  the 
securities  after  the  deposit  as  before;  the 
business  was  left  in  bis  hands;  and  the 
notes  and  mortgages  were,  so  far  as  shown, 
subject  to  recall  for  business  use  at  any 
time.  We  are  of  the  opinion  that  they 
were  subject  to  our  collateral  inheritance 
tax,  and  that  the  judgment  below  should 
be  sustained. 

The  judgment  must  therefore  be,  and  it 
is,  affirmed. 

I>add,  Ch.  J.,  and  Preston  and  Withrow, 
JJ.,  concur. 

Weaver,  Kvans,  and  Gaynor,  JJ.,  dis- 
sent. 


TEXAS    COUKT    OP    CRIMINAIi    AP- 
PEAIiS. 

GEORGE  BARNES,  Appt., 

V. 

STATE  OF  TEXAS. 

( —  Tex.  Crim.  Rep.  — ,  170  S.  W.  548.) 

Intoxicating  liquor  —  club  manager  — 
Kollcltlng  orders. 

1.  One  who  under  a  scheme  by  which  an 
organization  fits  up  a  room  in  prohibition 
territory  and  places  therein  a  locked  box  in 
L.R.A.191.5C. 


which  members  may  place  orders  for  intoxi- 
cating liquors,  together  with  the  money  to 
pay  therefor,  acts  as  agent  for  the  organi- 
zation by  taking  the  orders  and  money  from 
the  box,  paying  therefrom  the  expenses, 
ordering  liquors,  and  distributing  tickets 
for  drinks  among  those  placing  orders  to  be 
filled  by  a  porter  in  charge  of  the  room, 
is  within  the  operation  of  a  statute  placing 
a  tax  on  all  persons  that  pursue  the  business 
of  selling  or  offering  for  sale  any  intoxicat- 
ing liquors  by  soliciting  or  taking  orders 
therefor  in  prohibition  territory. 
Same  —  cold  storage  —  liability  to  tax. 
i.  One  who  under  a  scheme  by  which  an 
organization' iits. up  a  room  in  prohibition 
territory,  ind  places  Xhpreih  a.  locked  box  in 
which  mcmbtrs  "may^ylact  c'nlerE  for  in- 
toxicating liquors,  together  With  tlis'moiu-y 
to  pay  therefor,  acts  for  a  week  as  agcnl 
for  the  organization  by  taking  the  orders 
and  money  from  the  box,  paying  therefrom 
the  expenses,  and  ordering  liquors,  and  plac- 
ing tliem  on  ice,  and  distributing  tickets  for 
drinks  among  those  who  gave  orders  to 
be  filled  by  a  porter  in  charge  of  the  room, 
in  consideration  that  other  members  wilt 
act  in  a  similar  capacity  in  turn,  is  within 
the  operation  of  a  statute  imposing  a  tax 
on  whoever  pursues  in  prohibition  territory 
the  business  of  keeping,  maintaining,  or  op- 
erating what  is  commonly  known  as  a  cold 
storage,  or  any  place  by  whatever  name 
known,  or  whether  named  or  not,  where  in- 
toxicating liquors  are  kept  on  deposit  for 
others,  or  where  such  liquors  are  kept  for 
others  under  any  kind  or  character  of  bail- 
ment. 

On  Petition  for  Rehearing. 

Same  —  levying  tax  on  business  —  effect 
as  license. 

3.  The  levying  of  a  tax  upon  one  who  at- 
tempts to  solicit  orders  for  intoxicatin;; 
liquors  in  prohibition  territory  does  not 
permit  the  sale  of  liquors  there  so  as  to 
render  the  statute  obnoxious  to  the  provi- 
sion of  the  Constitution  forbidding  such 
sales  in  prohibition  territory;  at  least 
where  the  sale  of  liquor  in  prohibition  ter- 
ritory is  made  a  felony  by  another  statute. 

(Davidson,  J.,  dissents.) 

(March  11,  1914.) 


Note.  —  Ltcetme  or  tax  as  contrary  to  a 
constitutional  provlKion  prohibiting 
or  restricting  tra/flo  in  intoxicating 
liquor. 

For  the  general  subject  of  specific  consti- 
tutional enactments  relating  to  prohibi- 
tion and  acts  of  the  legislature  based  there- 
on, see  the,  note  to  State  v.  Durcin,  15 
L.R.A.(X.S.)   912. 

For  the  validity  of  statutes  under  gener- 
al constitutional  provisions,  sec  the  said 
note  in  15  L.R.A.  ( N.S. )   at  page  915. 

For  exception  in  constitutional  prohibi- 
tion as  limitation  upon  legislative  power, 
see  the  note  to  State  v.  VVeiss,  36  L.R.A. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Harrison  County  Court  convict- 
ing him  of  soliciting  and  taking  orders  for 
intoxicating  liquors  and  for  keeping  and 
maintaining  a  cold  storage  for  such  liquors. 
AflSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  P.  Jones  and  Bibb  &  Scott, 
for  appellant: 

One  who  simply  acts  for  the  accommoda- 
tion of  others,  without  profit  or  compensa- 
tion of  any  character,  and  orders  liquor 
for  them,  not  being  interested  with  the 
seller,  and  not  soliciting  or^  4^king  for 
the  orders  for  liquer,  j«  niJt  eng&ged  in  the 
business'' of  celling -liquor*  by  ^oliolting  or- 
tiers  tlieijefior. '  • ' 


Jones  V.  State,  60  Tex.  Crim.  Rep.  611, 
132  S.  W.  934;  Dawson  v.  State,  65  Tex. 
Crim.  Rep.  316,  117  S.  VV.  136;  State  v. 
Duke,  104  Tex.  355,  137  S.  W.  654,  138  S. 
W.  385;  Lafrentz  v.  State,  87  Tex.  Crim. 
Rep.  464,  20  L.R.A.(N.S.)  743,  125  S.  W. 
32 ;  Rigsby  v.  State,  64  Tex.  Crim.  Rep.  504, 
38  L.R.A.(N.S.)  1116,  142  S.  W.  901: 
Winslow  V.  State,  —  Tex.  Crim.  Rep.  — ,  98 
S.  W.  241;  Seim  v.  State,  55  Md.  566,  39 
Am.  Rep.  419;  Com.  v.  Smith,  102  Mass. 
147 ;  Graff  v.  Evans,  L.  R.  8  Q.  B.  Div.  373, 
51  L.  J.  Mag.  Cas.  N.  S.  25,  46  L.  T.  N.  S. 
347,  30  Week.  Rep.  381,  46  J.  P.  262;  Pied- 
mont Club  V.  Com.  87  Va.  640,  12  S.  F. 
963;  State  ex  rel.  Columbia  Club  v.  Mc- 
Master,  35  S.  C.  1,  28  Am.  St.  Rep.  826,  14 


(N.S.)  73. 

For  the  general  subject  of  liability  for 
privilege  tax  on  illegal  busines  or  business 
illegally  conducted,  see  the  note  to  Foster 
V.  Speed,  22  L.R.A.(N.S.)  949. 

For  the  general  subject  of  the  effect  of 
local  option  laws  on  general  regulations, 
see  the  note  to  Com.  v.  Barbour,  3  L.R.A. 
(N.S.)  620. 

For  local  option  law  as  affecting  exist- 
ing power  to  regulate  traffic  under  charter 
of  municipality  located  within  local  option 
district,  see  the  note  to  Mix  v.  Nez  Perc6 
County,  32  L.R.A.(N.S.)   534. 

With  a  few  exceptions  the  cases  fall  into 
two  classes:  (1)  Where  the  question  is 
whether  taxes  or  regulations  of  traffic  are 
opposed  to  a  constitutional  provision  which 
forbids  the  grant  of  a  license,  but  does  not 
prohibit  the  traffic;  (2)  where  the  ques- 
tion is  whether  a  general  licensing  or  tax- 
ing law  is  in  force  in  territory  "closed" 
under  a  local  option  constitutional  provi- 
sion. 

An  argument  in  favor  of  the  validity  of 
the  taxation  of  illegal  traffic  was  made  by 
Cooley,  J.,  in  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654,  infra,  where  he 
says:  "The  Federal  laws  give  us  illustra- 
tion of  the  taxation  of  illegal  traffic.  A 
case  in  point  was  that  of  the  taxation  of 
the  liquor  traffic  in  this  state  previous  to 
the  repeal  of  the  prohibitory  law;  the  Fed- 
eral law  found  a  business  in  existence,  and 
it  taxed  it  without  undertaking  to  give  it 
any  protection  whatever.  .  .  .  What 
would  have  prevented  the  state  from  taxing 
the  same  traffic  at  the  same  time?  Is  it 
any  more  restricted  in  the  selection  of  sub- 
jects of  taxation  than  the  general  govern-  ■ 
ment  is  7  If  one  may  tax  and  at  the  same 
time  refuse  to  protect,  may  not  the  other  . 
do  the  same?  The  only  reason  suggested 
for  a  negative  reply  to  these  questions  is,  I 
that  it  was  the  state  itself,  not  the  United  ' 
States,  that  made  the  business  illegal,  and 
it  would  be  inconsistent  and  absurd  to  de- 
clare it  illegal  and  at  the  same  time  tax  it. 
But  how  the  inconsistency  would  appear  in 
one  case  rather  than  the  other  is  not  appar- 
ent. The  illegality  was  declared  by  compe- 
tent authority,  and  yet  the  Federal  govern- 
L.R.A.1915C. 


ment  taxed  the  trade,  at  the  same  time  re- 
fusing, or  being  unable,  to  protect  it.  If 
protection  because  of  the  tax  was  due  to  the 
very  thing  upon  which  the  tax  was  imposed, 
there  would  be  an  inconsistency  in  taxing 
a  prohibited  trade;  but  treating  taxation, 
however  and  wherever  it  may  fall,  as  the 
return  for  the  general  benefits  of  govcrn- 
ineAt, — for  the  protection  of  life,  liberty, 
the  social  and  family  relations,  as  well  as 
to  business  and  property, — wliich  is  the 
only  legal  and  proper  idea  of  taxation,  there 
is  no  inconsistency  whatever  in  making  a 
thing  which  is  not  protected  one  of  the 
measures  or  standards  by  which  to  deter- 
mine how  much  the  party  owning  or  sup- 
porting it  ought  to  pay  to  the  government." 

Where  the  Constitution  prohibits  license, 
but  not  the  traffic. 

Cases  of  this  kind  have  arisen  in  Michi- 
gan and  Ohio,  and  it  has  been  held  in  gen- 
eral that  taxes  upon  and  regulations  of  the 
traffic  in  intoxicating  liquor  were  not  neces- 
sarily opposed  to  the  constitutional  prohibi- 
tion of  license. 

In  Michigan  these  cases  arose  under  a 
constitutional  provision  that  "the  legisla- 
ture shall  not  pass  any  act  authorizing  the 
grant  of  a  license  for  the  sale  of  ardent 
spirits  or  other  intoxicating  liquors." 

In  Langley  v.  Ergensinger,  3  Mich.  314, 
it  was  held  that  this  constitutional  provi- 
sion did  not  invalidate  a  statute  which  pro- 
hibited under  a  penalty  the  sale  or  giving 
away  of  spirituous  liquor  by  any  person 
until  he  should  have  given  a  bond  condi- 
tioned to  pay  all  penalties  and  forfeitures 
that  might  be  incurred  by  reason  of  vio- 
lating any  provision  of  the  law  regarding 
the  sale  of  spirituous  liquors  in  less  quan- 
tities than  28  (gallons  at  any  one  time,  and 
to  pay  all  damages  the  community  or  indi- 
viduals might  sustain  by  reason  of  such 
traffic,  sale,  or  disposal  of  intoxicating  li- 
quors by  the  person  giving  the  bond.  The 
court  held  that  this  statute  did  not  grant 
a  license,  that  it  was  not  an  enabling  stat- 
ute, that  it  did  not  in  express  terms  affirm 
the  right  of  a  citizen  to  traffic  in  ardent 
spirits,  but  that  it  was  based  upon  the  con- 
cession  that  the  traffic  was  one  of  those 
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S.  E.  290;  Tennessee  Club  v.  Dwyer,  11  Lea, 
452,  47  Am.  Rep.  298;  State  v.  Austin  Club, 
89  Tex.  20,  30  L.R.A.  600,  33  S.  W.  113. 

Nor  is  he  guilty  of  engaging  in  the  busi- 
ness of  operating  a  cold  storage,  or  place 
where  intoxicating  liquors  are  kept  on  de- 
posit for  others. 

Jones  ▼.  State,  60  Tex.  Crim.  Rep.  611, 
132  S.  W.  934;  Dawson  v.  State,  65  Tex'. 
Crina.  Rep.  315,  117  S.  W.  136;  State  v. 
Duke,  104  Tex.  355,  137  S.  W.  654,  138 
S.  W.  385;  Lafrentz  v.  State,  57  Tex.  Crim. 
Rep.  464,  29  L.R.A.(N.S.)  743,  125  S.  VV. 
32;  Rigsby  T.  State,  64  Tex.  Crim.  Rep. 
504,  38  L.R.A.(N.S.)  1116,  142  S.  W.  901; 
Winslow  V.  State,  —  Tex.  Crim.  Rep.  — ,  98 
S.  W.  242. 


On  rehearing. 

Chapter  20  of  the  Acts  of  1909,  levying 
a  tax  upon  the  business  of  selling  liquor  by 
soliciting  orders  therefor  in  local  option 
territory,  and  abo  levying  a  tax  upon  per- 
sons, firms,  etc.,  pursuing  the  business  of 
operating  a  cold  storage  in  local  option  ter- 
ritory, is  unconstitutional  and  void. 

State  V.  Texas  Brewing  Co.  —  Ter.  — , 
157  S.  W.  1166;  Edmanson  v.  State,  '64 
Tex.  Crim.  Rep.  413,  142  S.  W.  887. 

The  acts  of  the  defendant  did  not  come 
within  the  provisions  of  what  is  commonly 
known  as  the  statute  prohibiting  the  sale 
of  liquors  by  soliciting  orders  therefor. 

Jones  V.  State,  60  Tex.  Crim.  Rep.  611, 


rights  common  to  all,  and  the  statute  simp- 
ly sought  to  place  it  under  such  restrictions 
as  should  prevent  tippling  and  drunken- 
ness, and  promote  temperance  and  sobriety. 

But  in  People  v.  Collins,  3  Mich.  343, 
where  the  act  bad  a  provision  that  the  com- 
mon council  of  every  city  or  village  should 
authorize  some  person  therein  to  sell  spir- 
its, wines,  and  intoxicating  liquors,  the 
judges  were  equally  divided  upon  the  ques- 
tion of  the  validity  of  the  act,  and  at  least 
one  of  them  observed  that  in  his  opinion, 
if  necessary,  this  part  of  the  act  might  be 
annulled  and  the  rest  allowed  to  stand. 

After  the  enactment  of  a  prohibition 
statute,  it  was  held  in  Kitson  v.  Ann  Arbor, 
26  Mich.  325,  that  an  ordinance  requiring 
saloon-keepers  to  take  out  a  license  and  pay 
a  license  tax  did  not  violate  the  clause  of 
the  Constitution  forbidding  licenses  for  the 
sale  of  intoxicating  liquors,  as  the  sale  of 
intoxicating  liquors  was  in  general  abso- 
lutely forbidden  by  the  statutes,  and  it 
must  be  assumed  that  the  legislature  had 
in  mind  some  kind  of  saloons  doing  busi- 
ness otherwise  than  in  dealing  in  intoxi- 
cating liquors. 

In  Youngblood  t.  Sexton  32  Mich.  406, 
20  Am.  Rep.  654,  it  was  held  that  the  con- 
stitutional provision  was  not  in  itself  a 
prohibition  of  the  traffic,  and  that  a  tax 
on  liquor  dealers  was  not  a  license  within 
the  prohibition  of  the  Constitution.  The 
court,  however,  pointed  out  that  it  was  not 
necessary  to  have  passed  upon  this  branch 
of  the  case,  as  the  case  arose  upon  a  bill 
in  equity  to  restrain  the  tax;  and  the  court 
held  that  there  was  no  jurisdiction  in  equi- 
ty over  the  matter.  (The  act  which  im- 
posed the  tax  repealed  the  previous  law, 
which  forbade  the  traffic  and  declared  it 
illegal.)  Cooley,  J.,  in  a  long  opinion,  said 
inter  alia  (besides  what  has  been  hereto- 
fore quoted)  :  "There  has  undoubtedly  been 
felt  and  expressed  a  strong  sentimental  ob- 
jection to  the  doing  of  anything  by  the 
state  that  even  seemed  to  be  a  lending  of 
its  countenance  to  a  business  which  the  ob- 
jectors regarded  as  an  evil  in  itself;  es- 
pecially to  the  state  participating  in  the 
profits  of  a  pernicious  trade.  But  the  ob- 
jection never  found  expression  in  laws  for- 
UR.A.1915C. 


bidding  the  taxation  of  liquors  or  of  the 
business  of  dealing  in  them.  Indeed,  in 
this  state  liquors  have  always  been  taxable 
as  property;  and  so  have  been  the  imple- 
ments Dy  means  of  which  forbidden  games 
of  chance  have  been  carried  on.  Yet,  when 
the  keeper  of  billiard  tables  is  compelled 
to  pay  a  tax,  it  can  be  no  defense  to  him, 
either  in  law  or  in  morals,  that  he  is  eom- 
pelled  to  do  so  from  the  profits  of  an 
illegal  business.  To  refuse  to  receive  the 
tax  under  such  circumstances  would  tend 
to  encourage  the  business,  instead  of  re- 
straining it;  and  would  not  only  be  unwise 
because  of  exempting  one  man  from  his 
fair  fhare  of  taxation,  but  also  because 
it  would  tend  to  defeat  the  state  policy, 
which  forbids  games  of  chance  and  hazard. 
.  .  .  This  state  has  never  shown  any  dis- 
inclination to  make  things  morally  and 
legally  wrong  contribute  to  the  public  reve- 
nue when  justice  and  good  morals  seemed 
to  require  it.  If  it  were  to  act  upon  the 
idea  of  refusing  to  derive  a  revenue  from 
such  sources,  it  ought  to  decline  to  receive 
fines  for  criminal  offenses  with  the  same 
emphasis  that  it  would  refuse  to  collect 
a  tax  from  an  obnoxious  business.  If  the 
tax  is  laid  by  way  of  discouragement  or 
regulation,  it  has  the  same  general  object 
in  view  with  the  fine;  not  only  as  it  affects 
the  person  taxed  and  the  community,  but 
also  in  the  use  to  which  the  money  is 
devoted.  Yet  the  Constitution  expressly 
provides  for  a  library  fund  to  be  derived 
from  the  violations  of  the  public  law  (Con- 
stitution, art.  XIII,  §  12),  a  provision  that 
may  as  legitimately  be  said  to  be  a  license 
of  crime,  as  a  tax  on  a  traffic  may  be  said 
to  be  a  license  of  the  traffic." 

In  People  v.  Walling,  63  Mich.  264,  18 
N.  W.  807,  it  was  held  that  a  .statute 
taxing  the  business  of  selling  intoxicating 
liquor  did  not  grant  a  license,  and  was 
therefore  not  prohibited  by  the  clause  of 
the  Constitution  above  referred  to  (which 
clause  was  in  force  when  the  statute  was 
enacted,  but  had  since  been  repealed), 
citing  Youngblood  v.  Sexton  and  Kitson  v. 
Ann  Arbor,  supra. 

In  Ohio,  where  the  Constitution  provided 
that  "no   license  to  traffic  in  intoxicating 
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132  S.  \V.  934;  Golightly  v.  State,  49  Tex. 
Crim.  Rep.  44,  2  L.R.A.(X.S.)  383,  122  Am. 
St.  Rep.  779,  90  S.  W.  2C,  13  Ann.  Cas. 
827;  Rigsby  v.  State,  64  Tex.  Crim.  Rep. 
504,  38  L.R.A.(N.S.)  1U6,  142  S.  W.  901; 
Clay  V.  State,  —  Tex.  Crim.  Rep.  — ,  144 
S.  W.  280;  Jones  v.  State,  —  Tex.  Crim. 
Rep.  — ,  147  S.  W.  251 ;  Lafrentz  v.  State, 
57  Tex.  Crim.  Rep.  464,  29  L.R.A.(N.S.) 
74a|C.25  S.  W.  32;  Short  v.  State,  49  Tex. 
Cnn^  Rep.  244,  91  S.  W.  1087 ;  Winslow 
V.  State,  —  Tex.  Crim.  Rep.  — ,  98  S.  W. 
242;  Hood  V.  State,  35  Tex.  Crim.  Rep.  685, 
34  S.  W.  935;  Wriglit  v.  State,  35  Tex. 
Crim.  Rep.  581,  34  S.  W.  935;  Rector  v. 
State,  —  Tex.  Crim.  Rep.  — ,  90  S.  W.  41 ; 
Crawford  v.  State,  —  Tex.  Crim.  Rep.  — , 
76  S.  VV.  576 ;  Burrell  v.  State,  —  Tex.  Crim. 


Rep.  — ,  65  S.  W.  914;  Burnett  v.  State,  42 
Tex.  Crim.  Rep.  600,  62  S.  W.  1063;  Craw- 
ford V.  State,  —  Tex.  Crim.  Rep.  — ,  58  S 
W.  1006. 

Defendant  was  not  guilty  of  pursuing  the 
business  of  keeping,  maintaining,  or  operat- 
ing a  cold  storage. 

Standford  v.  State,  16  Tex.  App.  331; 
Haflin  v.  State,  18  Tex.  App.  410;  Wells  v. 
State,  18  Tex.  App.  417;  Merritt  v.  Stete, 
19  Tex.  App.  435;  Williams  v.  SUte,  23 
Tex.  App.  499,  5  S.  W.  136;  Jones  v.  State, 
60  Tex.  Crim.  Rep.  611,  132  S.  W.  934; 
Golightly  V.  State,  49  Tex.  Crim.  Rep.  44. 
2  L.R.A.(N.S.)  383,  122  Am.  St.  Rep.  779, 
90  S.  W.  26,  13  Ann.  Cas.  827;  Rigsby  v. 
State,  64  Tex.  Crim.  Rep.  504,  3?  L.R.A. 
(N.S.)  1116,  142  S.  W.  901;  Clay  v.  State, 


liquors  shall  hereafter  be  granted  in  this 
state,  but  the  general  assembly  may,  by 
law,  provide  against  evils  resulting  there- 
from," the  earlier  statutes  were,  after  some 
dispute,  declared  unconstitutional,  but  a 
later  statute  was  sustained. 

In  State  v.  Hipp,  38  Ohio  St.  199,  it 
was  held  that  the  constitutional  provision 
was  fatal  to  a  statute  which  required  as  a 
prerequisite  that  every  person  engaging  or 
continuing  in  the  traiHc  of  intoxicating 
liquors  sliould  annually  pay  a  certain  sum 
and  flic  a  bond,  and  that  every  person 
engaging  or  continuing  in  such  traffic  with 
out  havmg  executed  the  bond,  or  after  the 
bond  liad  been  forfeited,  should  be  guilty 
of  misdemeanor,  as  such  a  statute  in  effect, 
as  to  traffic  already  not  prohibited,  provides 
for  a  license,  notwithstanding  the  provision 
in  the  statute  that  nothing  in  the  act  shall 
"be  construed  or  held  to  authorize  or 
license  in  any  way  the  sale  of  intoxicating 
liquors." 

In  State  v.  Frame,  39  Ohio  St.  399, 
(later  overruled)  the  court  sustained  the 
validity  of  a  later  statute  which  assessed 
a  yearly  sum  upon  the  business  of  traffick- 
ing in  intoxicating  liquors  against  every 
person  engaged  therein,  and  for  each  place 
where  such  business  is  carried  on,  making 
the  assessment  a  lien  upon  the  property, 
and  making  it  a  misdemeanor  to  carry  on 
such  business  without  the  consent  of  the 
owner  of  the  premises.  The  court  dis- 
tinguished the  case  of  State  v.  Hipp;  as 
here  the  right  to  traffic  was  not  dependent 
upon  any  condition,  that  is,  the  right  was 
not  granted  by  the  act,  and  so  was  not  a 
special  privilege.  It  was  also  held  that 
the  act  would  not  apply  to  leases  made 
prior  to  its  passage  or  to  land  held  under 
such  leases,  so  far  as  to  subject  the  free- 
hold under  such  leases  to  the  payment  of 
the  assessment.  But  in  Butzman  v.  Whit- 
beck,  42  Ohio  St.  223,  this  statute  was  held 
to  be  unconstitutional  in  so  far  as  it  created 
a  lien  upon  the  premises  occupied  by  the 
tenant,  as  this  made  it  a  license  law,  inas- 
much as  the  owner  could  give  the  tenant 
permission  to  carry  on  the  business.  And 
in  State  v.  Sinks,  42  Ohio  St.  345,  it  was 
L.R.A.1915C. 


held  that  inasmuch  as  the  statute  was  un- 
constitutional for  the  reasons  stated  in  the 
Butzman  Case,  that  it  was  unconstitu- 
tional entirely  and  was  utterly  void;  and 
the  court  overruled  the  case  of  State  v. 
Frame,   supra. 

But  the  court  sustained  a  later  statute, 
known  as  the  Dow  law,  which  laid  an 
annual  assessment  upon  the  business  of 
every  person  trafficking  in  intoxicating 
liquors  and  for  each  place  where  such 
business  was  carried  on  by  him,  making  the 
assessment  a  lien  upon  the  real  property 
where  the  business  was  carried  on.  It  was 
held  that  such  an  assessment  was  not  a 
license,  and  that  the  act  was  valid  although 
it  legalized  a  certain  detail,  that  is,  that 
the  liquor  might  be  drunk  on  the  promises 
where  sold,  which  was  illegal  before;  but 
this,  said  the  court,  was  done,  not  by  levying 
a  tax,  but  by  repealing  the  former  law. 
Adler  v.  Whitbeck,  44  Ohio  St.  539,  9  N. 
E.  672. 

The  same  was  held  in  Anderson  v. 
Brewster,  44  Ohio  St.  576,  9  X.  E.  683, 
the  court  considering  that  the  matter  of  the 
lien  would  not  apply  to  property  held  under 
a  lease  before  the  passage  of  the  statute. 

The  validity  of  the  act  was  further  up- 
held in  Senior  v.  Ratterman,  44  Ohio  St. 
661,  11  N.  E.  321,  holding  that  the  act  ap- 
plied to  wholesale  dealers.  It  was  also  up- 
held in  Stevenson  v.  Hunter,  2  Ohio  X.  P. 
300,  and  in  Conwell  v.  Sears,  65  Ohio  St.  49, 
61    N.  E.   1.35. 

In  Bloomfield  v.  State,  86  Ohio  St.  253, 
41  L.R.A.(N.S.)  726,  99  N.  E.  309.  Ann. 
Cas.  t913D,  629,  the  court  reaffirmed  the 
doctrine  of  Adler  v.  Whitbeck,  supra,  and 
sustained  an  Ohio  statute  which  made  it 
requisite  for  those  conducting  the  business 
of  trafficking  in  liquor  and  paying  the  tax 
to  answer  certain  questions,  and  providing 
a  penalty  for  a  false  answer;  and  con- 
sidered that  the  act  was  not  a  license  act, 
in  that  its  purpose  was  to  exclude  the 
class  of  persons  who  could  not  answer  the 
prescribed  questions  in  the  negative.  The 
question  which  it  was  claimed  was  an- 
swered  falsely  was:  "Have  intoxicating  li- 
quors been  sold  at  your  place  of  business  to> 
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—  Tex.  Crim.  Rep.  — ^  144  S.  W.  280;  Jones 
T.  State,  —  Te.\.  Crim.  Rep.  — ,  147  S.  W. 
251;  I^frentz  v.  State,  57  Tex.  Crim.  Kep. 
464,  29  L..R.A.(N.S.)  743,  125  S.  W.  32; 
Short  V.  State,  49  Tex.  Crim.  Rep.  244,  91 
S.  W.  1087;  Winslow  v.  State,  —  Tex. 
Crim.  Rep.  — ,  98  S.  W.  242;  Hood  v.  State, 
35  Te.x.  Crim.  Rep.  585,  34  S.  W.  935; 
Wright  V.  State,  35  Tex.  Crim.  Rep.  581. 
34  S.  W.  936;  Rector  v.  State,  —  Tex. 
Crim.  Rep.  — ,  90  S.  W.  41;  Crawford  v. 
State,  —  Tex.  Crim.  Rep.  — ,  76  S.  \V.  576; 
Burrell  v.  State,  —  Tex.  Crim.  Rep.  — ,  63 
S.  W.  914;  Burnett  v.  State,  42  Tex.  Crim. 
Rep.  600,  62  S.  W.  1063;  Crawford  v.  State, 
—Tex.  Crim.  Rep.  — ,  58  S.  W.  1006. 

Mr.  C.  E,  Lano,  Assistant  Attorney  Gen- 
eral, for  the  State. 


Harper,  J.,  delivered  the  opinion  of  th° 
court: 

Appellant  was  prosecuted  under  complaint- 
and  information  containing  two  counts, — 
one  charging  him  with  soliciting  and  tak- 
ing orders  for  intoxicating  liquors,  the  other 
for  keeping  and  maintaining  a  cold  storage, 
a  place  where  intoxicating  liquors  were  kept 
for  others.  Appellant  waived  a  jury  and 
submitted  his  case  to  the  court,  and  he  was 
found  guilty  on  both  counts.  The  validity 
of  both  these  laws*  has  heretofore  been 
passed  on  by  this  court,  and  both  have  been 
sustained.  Edmanson  v.  State,  64  Tex. 
Crim.  Rep.  413,  142  S.  W.  887,  and  Ex  parto 
Flake,  —  Tex.  Crim.  Rep.  — ,  149  S.  W.  146. 
After  a  careful  review  of  this  question,  we 
see  no  reason  to  change  our  views  as  to  the 


'The  $rst  section  of  the  statute  referred 
to  is  set  out  in  the  opinion  on  rehearing. 

The  second  section  was  as  follows:  "In 
all  counties,  justice  precincts,  towns,  cities 
or  other  subdivisions  of  a  county  where  the 
qualified  voters  thereof  have  by  a  majority 
vote  determined  that  the  sale  of  intoxicating 
liquors  shall  be  prohibited  therein,  there  is 
hereby  levied  upon  all  firms,  persons,  asso- 
ciation of  persons  and  corporations  that  pur- 
sue the  business  of  keeping,  maintaining  or 
operating  what  is  commonly  known  as  a 
'cold    storage'    or    any    place    by    whatever 


name  known  or  whether  named  or  not,  where 
intoxicating  or  nonintoxicating  liquors  or 
beverages  are  kept  on  deposit  for  others,  or 
where  any  such  liquors  are  kept  for  others 
under  any  kind  of  character  of  bailment,  an 
annual  state  tax  of  two  thousand  ($2,000) 
dollars.  Counties,  inoorporated  cities  and 
towns,  where  such  business  is  located,  may 
each  levy  an  annual  tax  of  not  exceeding 
one  thousand  ($1,000)  dollars  upon  each 
such  place  so  kept,  run,  maintained  or 
operated."    Acts  1909,  chap.  20,  p.  53. 


minors,  except  on  the  written  order  of  their 
parents,  guardians,  or  family  physician,  or 
to  persons  intoxicated,  or  in  the  habit  of 
getting  intoxicated,  within  the  past  twelve 
months,  with  your  knowledge?" 

In  Haas  v.  Remick,  31  Ohio  C.  C.  691, 
it  was  held  that  the  Dow  act  was  super- 
seded by  a  later  local  option  statute,  but, 
that  it  was  unconstitutional  in  a  dry 
county.  The  court  distinguishes  Conwell  v. 
Sears,  supra,  as  arising  in  relation  to  a 
prohibitory  ordinance,  but  does  not  refer 
to  Stevenson  v.  Hunter,  supra,  where  the 
Dow  act  was  upheld  in  a  township  which 
had  voted  for  prohibition  under  the  town- 
ship local  option  act. 

A  general  licensing  or  taxing  law   in  ter- 
ritory   where   there   is   local    prohibition. 

This  note  is  confined  to  cases  where  the 
local  option  law  is  under  a  constitutional 
provision  therefor.  For  the  general  sub- 
ject of  the  eifect  of  local  option  laws  on 
general  regulations,  see  the  note  to  Com.  t. 
Barbour,  3  L.R.A.(N.S.)  620. 

Generally  speaking,  after  the  selling  of 
intoxicating  liquor  has  been  prohibited  in 
a  district,  under  a  constitutional  provision 
for  local  option,  general  laws  taxing  or 
licensing  the  selling  of  such  liquor  are  not 
in   force  within  such   district. 

Butler  V.  State,  25  Fla.  347,  6  So.  67; 
Stringer  v.  State,  32  Fla.  238,  13  So.  450; 
Cason  V.  State,  37  Fla.  331,  20  So.  547; 
Robertson  v.  State,  5  Tex.  App.  155;  Boone 
V.  State,  12  Tex.  App.  185  (holding  that  an 
offense  committed  before  the  adoption  of 
the  local  option  law  could  not  be  thereafter 
L.R.A.1915C. 


punished) ;  Ex  parte  Lynn,  19  Tex.  App. 
203  (perhaps  not  necessary  to  the  deci- 
sion ) . 

It  was  held  in  Butler  v.  State,  25  Fla. 
347,  6  So.  67,  that  when  as  provided  by  the 
Constitution  local  option  has  been  put 
in  force  in  a  district,  the  general  licensing 
laws  of  the  district  are  suspended,  and 
that  an  indictment  would  not  he  for  selling 
liquor  without  a  license  within  the  district, 
as  under  the  local  option  law  the  indict- 
ment should  have  been  for  selling  at  all. 
The  court  observed:  "It  cannot  be  that  a 
person  can  be  indicted  for  not  having 
obtained  a  license  the  issue  of  which  in  the 
territory  of  the  alleged  offense  is  inter- 
dicted by  the  operation  of  a  constitutional 
provision." 

In  Robertson  v.  State,  5  Tex.  App.  155,  it 
was  held  that  in  a  locality  where  the  local 
option  law  was  in  force  the  prosecution 
should  be  under  that  law,  and  that  one 
could  not  there  be  indicted  for  failure  to 
pay  the  general  occupation  liquor  tax  under 
a  general   law. 

It  was  held  in  Rathburn  v.  State,  88 
Tex.  281,  31  S.  W.  189,  that  as  a  general 
tax  on  the  selling  of  liquor  was  suspended 
as  to  any  locality  by  the  rperation  in  such 
locality  of  the  local  option  law  prohibiting 
all  sales  except  for  sacramental  or  medicinal 
purposes  under  regulations,  that  those  sell- 
ing for  these  purposes  were  not  subject  to 
the  general  tax.  The  court  stated  that  this 
view  was  in  accord  with  the  ruling  of  the 
court  of  criminal  appeals  in  Gibson  v. 
State,  34  Tex.  Crim.  Rep.  218,  29  S.  W. 
1085,  where  the  same  result  was  reached. 
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validity  of  tlicse  laws.  So  the  only  ques- 
tion presented  by  this  record  is:  Does  the 
evidence  show  that  appellant  has  been  guil- 
ty of  violating  these  laws? 

The  evidence  would  show  that,  when  pro- 
hibition was  adopted  in  Marshall,  some 
members  of  the  Elks  lodge  at  that  place 
organized  an  auxiliary  society,  the  purpose 
of  which  was  to  obtain  and  keep  for  their 
own  use  intoxicating  liquors.  A  plan  was 
adopted  which,  it  may  be  said  in  behalf  ot 
those  joining  this  auxiliary  society,  they 
did  not  think  would  be  in  violation  of  the 
law,  but  their  good  faith  in  this  matter 
cannot  avail  them,  for,  if  they  were  mis- 
taken, it  would  be  a  mistake  of  law,  and 
not  a  mistake  of  fact.  They  employed  at- 
torneys to  devise  for  them  a  scheme  or  plan 
whereby  they  could  obtain  and  keep  intoxi- 
cating liquors  on  hand  to  be  used  by  them 
in   such  quantities   and   at   such  times   as 


they  desired.  But  it  appears  to  us  that  im 
an  effort  to  evade  the  law,  instead  of  doing 
so,  a  plan  was  devised  that  would  be  in  vio- 
lation of  almost  every  law  we  have  regu- 
lating and  prohibiting  the  sale  of  intoxi- 
cating liquors,  and,  if  this  scheme  could  be 
lawfully  carried  out,  our  prohibitory  laws, 
instead  of  being  denominated  prohibitory, 
should  be  labeled  "laws  to  enable  liquor  to 
be  sold  without  any  regulation  and  without 
paying  any  tax." 

The  society  was  organized,  a  place  rented, 
barroom  fixtures  installed,  a  porter  em- 
ployed, who  was  to  fill  the  place  of  bar- 
tender in  the  ordinary  saloon.  Xo  orders 
were  solicited  in  words,  but  they  agreed 
amongst  themselves  they  would  place  a 
locked  box  on  the  end  of  the  bar  counter, 
and  each  member  who  desired  intoxicating 
liquor  should  write  his  name  on  a  slip  of 
paper,  place  in  an  envelop  the  amount  of 


But  in  Joliff  v.  State,  53  Tex.  Crim.  Rep. 
61,  109  S.  W.  176,  it  was  held  that  it  was 
no  objection  to  an  indictment  for  keeping 
a  disorderly  house — by  keeping  a  house 
in  which  intoxicating  liquors  were  sold  and 
kept  for  sale  without  having  first  obtained 
a  license — that  the  house  was  in  pro- 
hibited territory.  The  same  was  held  in 
Layton  v.  State,  61  Tex.  Crim.  Rep.  507, 
135  S.  W.  557  (where,  however,  a  con- 
viction was  reversed  on  other  grounds). 
The  Joliff  Case  was  followed  in  Tachini  v. 
State,  59  Tex.  Crim.  Rep.  65,  126  S.  W. 
1139  (holding  an  indictment  sufficient 
which  described  the  liquors  as  spirituous, 
etc.,  and  not  using  the  word  "intoxicat- 
ing"). 

In  Bonacker  v.  State,  42  Fla.  348,  29  So. 
321,  it  was  held  that  a  license  cannot  be 
granted  in  prohibited  territory  where  the 
local  option  law  is  in  force.  See  also 
Young  V.  Com.  infra. 

—contra. 

In  Kentucky  the  rule  is  otherwise.  See 
Com.  V.  Barbour,  121  Kv.  463,  3  L.R.A. 
(N.S.)  620,  89  S.  W.  479,  and  cases  therein 
cited. 

See  also  Shehan  v.  Louisville  &  N.  R.  Co. 
125  Ky.  478,  101  S.  W.  380,  holding  that 
a  license  is  not  ended  by  Uie  subsequent 
adoption  of  a  local  prohibitory  law. 

But  in  Young  v.  Com.  14  Bush,  161,  it 
was  held  that  after  a  local  option  law  has 
gone  into  effect  the  county  court  could  not 
issue  a  license. 

It  may  be  noted  that  in  Brown  v.  Com. 
98  Ky.  652,  34  S.  W.  12,  it  was  held  that 
the  general  assembly  had  the  authority  to 
fix  the  status  of  any  precinct  as  to  the 
sale  of  liquor  until  such  time  as  the  sense 
of  the  people  should  be  taken  as  provided 
by  general  law  on  the  question,  the  pro- 
vision of  the  Constitution  reading:  "The 
general  assembly  shall,  by  general  law,  pro- 
vide a  means  whereby  the  sense  of  the 
L.R.A.1916C. 


people  of  any  county,  city,  town,  district, 
or  precinct  may  be  taken  as  to  whetlier  or 
not  spirituous,  vinous,  or  malt  liquors 
shall  be  sold,  bartered,  or  loaned  therein, 
or  the  sale  thereof  regulated.  But  nothing 
herein  shall  be  construed  to  interfere  with 
or  to  repeal  any  law  in  force  in  relation 
to  the  sale  or  gift  of  such  liquors." 

Cases  upon  the  statute  which  is  construed 
in  Babies  v.  State. 

In  Edmanson  v.  State,  64  Tex.  Crim. 
Rep.  413,  142  S.  W.  887,  cited  in  Barnes 
V.  State,  a  conviction  under  the  same 
statute  was  sustained  for  unlawfully  en- 
gaging in  and  pursuing  the  business  and 
occupation  of  offering  for  sale  intoxicating 
liquors  in  a  prohibited  county  by  taking 
orders  therefor  in  said  county.  It  was 
distinctly  claimed  in  that  case  that  the  act 
was  uneonstitutional  in  that  it  undertook 
to  license  a  business  and  occupation  which 
was  expressly  prohibited  by  the  statute 
law  of  the  state,  and  it  would  appear  from 
the  dissenting  opinion,  that  it  was  also 
contended  that  the  statute  was  in  violation 
of  the  local  option  clause  of  the  Constitu- 
tion in  that  it  undertook  to  authorize  citi- 
zens to  follow  the  business  or  occupation 
of  selling  intoxicating  liquors  in  local 
option  territory  by  paying  the  occupation 
tax  specified  in  the  statute.  It  seems  to 
have  been  the  reason  of  the  decision  that 
the  local  option  law  did  not  abrogate  the 
general  police  power  of  the  state,  and  that 
the  statute  provided  in  effect  for  a  police 
regulation,  and  not  a  tax. 

In  Ex  parte  Flake,  —  Tex.  Crim.  Rep. 
— ,  149  S.  W.  146,  cited  in  Barnes  v. 
State,  the  court  refused  to  discharge  on 
habeas  corpus  one  indicted  under  the  cold 
storage  section  of  the  statute  for  unlaw- 
fully maintaining  in  prohibited  territory  a 
cold  storage.  It  was  held  that  the  statute 
was  not  an  exercise  of  the  taxing  power, 
but  a  police  regulation,  and  not  a  tax  for 
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money  he  desired  to  expend  that  week  for 
liquors,  and  drop  the  envelop  in  the  box. 
It  was  first  stipulated  that  a  secretary 
should  be  elected  who  would  carry  the  key 
to  this  box,  and  would  take  out  the  name, 
money,  etc.,  and  order  the  liquors.  When 
it  was  received  by  the  society,  the  secretary 
would  then  issue  to  him  a  card  entitling 
him  to  the  amount  of  liquor  he  had  ordered, 
to  be  drunk  when  be  pleased  during  that 
week.  The  evidence  would  show  that  only 
beer  has  been  ordered,  and,  if  a  man  placed 
in  a  dollar,  he  would  get  a  ticket  entitling 
him  to  20  glasses  of  beer,  and  so  on;  the 
beer  always  being  calculated  at  5  cents  a 
glass,  the  same  as  the  price  at  a  regular 
saloon.  The  secretary  was  to  take  the 
money,  figure  the  cost  of  rent,  ice,  etc.,  for 
cne  week,  deduct  this  amount,  and  then  or- 
der beer  in  bulk  with  the  remainder  of  the 
money,  and,  when  received,  keep  it  on  ice. 


and  have  it  dealt  out  to  the  holder  of  the 
ticket  by  the  porter  when  called  for.  It 
is  claimed,,  if  the  beer  did  not  hold  out,  a 
man  lost  that  much  of  his  ticket,  but,  if 
there  was  more  beer  than  the  ticket  called 
for,  then  it  was  drunk  indiscriminately  by 
the  members  of  the  society  free.  In  this  wise 
a  regular  beer  saloon  was  maintained  by 
the  members  of  the  society,  and  they  could 
get  their  ice-cold  beer  on  tap  at  any  and 
all  times.  However,  the  evidence  would 
show  that  no  secretary  was  elected,  and  the 
first  year  it  was  operated  Mr.  Clark,  who 
was  an  officer  of  the  lodge,  attended  to  all 
the  duties  supposed  to  be  performed  by  the 
secretary  of  the  society,  carried  the  key  to 
the  box,  once  weekly  took  out  the  money, 
calculated  the  expense,  and  then  ordered 
beer  with  the  remainder,  issued  tickets  to 
those  contributing  the  money,  and  had  the 
porter  keep  it  on  ice  and  serve  the  members. 


revenue  purposes.  The  opinion  of  the 
court  seems  to  take  the  view  that  the  stat- 
ute was  in  the  direction  of  assisting  the 
enforcement  of  a  local  option  statute. 

State  V.  Te.xas  Brewing  Co.  —  Tex.  —  , 
157  S.  W.  1160,  cited  in  Babnes  v.  State, 
was  an  action  to  recover  taxes  for  the 
state  and  for  Clay  county  for  pursuing  the 
business  of  selling  and  offering  for  sale 
intoxicating  liquors  by  soliciting  and  tak- 
ing orders  therefor  in  Clay  county,  in  which 
county  the  local  option  law  was  in  force, 
and  in  which  county,  it  was  alleged,  the 
commissionera'  court  bad  duly  levied  a  tax 
upon  persons  that  pursued  the  aforesaid 
business  for  that  year.  It  was  shown  that 
the  soliciting  was  done  by  means  of  mailing 
circulars  from  another  county.  It  was  held 
that  the  adoption  in  the  locality  of  the 
local  option  law  under  the  Constitution 
prevented  the  legislature  from  authorizing 
that  there  should  be  done  there  what  had 
been  already  prohibited  by  the  people  under 
the  local  option  law.  'Fhat  as  a  sale  im- 
plies a  delivery,  the  statute  authorized  a 
delivery  in  the  county.  (See  the  quotation 
from  the  opinion  contained  in  the  dissent- 
ing opinion  in  State  v.  Babnes.)  That  as 
the  orders  were  filled  in  another  county  by 
shipping  the  goods  from  such  county,  that 
there  were  no  sales  made  in  Clay  county, 
as  under  the  law  the  sale  took  place  in  the 
other  county,  and  that,  therefore,  there  was 
no  selling  of  intoxicating  liquors  in  Clay 
county  by  such  soliciting. 

Miscellaneous. 

It  was  held  in  State  v.  Tonks,  15  R.  I. 
385,  5  Atl.  636,  that  as  the  statutes  in  so 
far  as  they  provided  a  general  licensing 
system  were  invalidated  by  a  constitutional 
amendment  prohibiting  the  sale  of  liquor 
as  a  beverage,  after  such  amendment  there 
could  not  be  a  prosecution  for  a  violation 
of  the  general   licensing   laws. 

In  State  ex  rel.  Ohlquist  v.  Swan,  1  N.  D. 
LJt.A.1915C. 


5,  44  N.  W.  492,  it  was  held  that  a  convic- 
tion under  a  licensing  statute  was  proper 
until  the  legislature  had  provided  for  pro- 
hibition, although  after  the  statute  a  con- 
stitutional provision  was  enacted  ordering 
prohibition,  and  reading  as  follows:  "No 
person,  association,  or  corporation  shall, 
within  this  state,  manufacture,  for  sale  or 
gift,  any  intoxicating  liquors;  and  no  per- 
son, association,  or  corporation  shall  im- 
port any  of  the  same,  for  sale  or  gift,  or 
keep  or  sell,  or  offer  the  same  for  sale  or 
gift,  barter  or  trade,  as  a  beverage.  The 
legislative  assembly  shall  by  law  prescribe 
regulations  for  the  enforcement  of  the  pro- 
visions of  this  article,  and  shall  thereby 
provide  suitable  penalties  for  the  violation 
thereof." 

In  Ex  parte  Townsend,  64  Tex.  Crim. 
Rep.  350,  144  S.  W.  628,  Ann.  Caa.  1914C, 
814,  the  court  sustained  a  general  statute 
requiring  a  license  for  the  occupation  of 
selling  nonintoxicating  malt  liquors,  in 
which  it  was  stated  in  the  brief  of  the  at- 
torney general,  which  was  adopted  as  the 
opinion  of  the  court,  that  the  article  of  the 
state  Constitution  did  not  affect  the  ques- 
tion, as  that  article  referred  in  express 
terms   to    intoxicating    liquors. 

It  may  be  noted  that  in  Ex  parte  Woods, 
62  Tex.  Crim.  Rep.  575,  16  L.R.A.(N.S.) 
460,  124  Am.  St.  Rep.  1107,  108  S.  W.  1171, 
the  court  had  under  consideration  the  con- 
stitutionality of  the  statute  providing  in 
general  effect  for  the  taxation  of  retailing 
as  a  beverage  nonintoxicating  malt  liquors; 
and  that,  among  other  things,  it  was 
claimed  that  the  act  was  void  as  in  con- 
flict with  the  local  option  laws  of  the  Con- 
stitution in  that  it  attempted  to  delegate 
to  the  people  the  power  to  levy  a  tax  on 
the  liquor  business;  but  the  court,  while 
holding  the  statute  unconstitutional  as  con- 
trary to  the  equality  and  uniformity  of 
taxes  provided  for  by  the  Constitution,  did 
not  seem  to  pass  upon  the  other  question. 

B.  B.  B. 
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When  he  ceased  to  be  an  officer,  appellant 
took  over  the  btisiness  for  one  week  and  at- 
tended to  it,  and  since  then  it  lias  been 
understood  and  agreed  that  some  member  of 
the  society  should  do  so  weekly.  The  only 
pay  or  consideration  that  he  was  to  or 
would  receive  would  be  that,  if  he  attended 
to  it  one  week,  some  other  member  would 
voluntarily  attend  to  the  business  the  next 
week.  But  each  and  every  one  wfes  in- 
formed that,  if  he  desired  intoxicating  li- 
quors, it  was  only  necessary  to  place  the 
money  in  the  box,  with  his  name,  and  it 
would  be  forthcoming  the  next  week.  The 
placing  of  this  box  on  the  bar  counter,  with 
the  understanding  that  the  beer  would  be 
ordered,  was  but  an  invitation  to  do  so,  as 
much  as  if  express  personal  solicitation  had 
been  made.  It  was  an  attempted  evasion  ■■>! 
the  law,  while  the  very  thing  to  be  done 
was  what  the  law  prohibited.  He  took  the 
orders  for  beer  out  of  the  box,  ordered  the 
beer,  and  had  it  delivered  to  the  person  giv- 
ing the  order.  He  violated  not  only  the  ex- 
jiress  letter  of  the  law,  but  its  spirit  and 
intent  as  welt. 

Again,  he  says  that  taking  a  portion  of 
the  money  they  placed  in  the  box,  paying 
the  rent  and  porter  hire  with  it,  buying  the 
ice,  etc.,  receiving  the  beer  at  the  depot, 
having  it  hauled  to  the  rented  apartment, 
«nd  there  placed  on  ice,  and  kept  for  those 
contributing  the  money,  would  not  render 
him  guilty,  under  the  cold-storage  statute. 
He  claims  he  did  all  this  as  an  accommoda- 
tion, but  the  facts  show  that  he  did  so  one 
week,  with  the  understanding  that  some 
other  member  of  the  auxiliary  society  would 
do  tlic  same  for  him  the  next  week,  and 
another  the  week  after,  etc.  We  are  of  the 
opinion  these  acts  violate  both  the  spirit 
and  letter  of  the  cold-storage  statute.  Ray 
("lark  testified  in  behalf  of  appellant  that 
he  was  with  appellant  when  he  opened  the 
box,  and  he  and  Mr.  Barnes  made  out  a  list 
of  those  who  had  placed  money  in  the  box, 
and  the  amount  each  had  placed  in  there; 
that  there  was  $26..'>0  taken  out  of  the  box 
by  Mr.  Barnes;  that  they  took  out  $5  for 
rent,  $1.80  for  ice,  $3.25  for  express,  $1  for 
gas,  35  cents  for  telephone,  and  10  cents 
for  exchange,  leaving  $15,  and  with  thij 
appclliint  ordered  3  half  barrels  of  beer, 
and  gave  to  the  men  contributing  the  money, 
tickets  calling  for  a  glass  of  beer  for  each 
5  cents  contributed.  ITie  express  agent  tes- 
tiflcd: 

"I  am  the  agent  for  the  Wells  Fargo  Ex- 
press Company  in  the  city  of  Marshall. 
This  company  does  a  general  express  busi- 
ness and  brings  liquor  to  Marshall,  and  this 
is  the  liquor  book  which  I  have  with  me. 
It  contains  a  complete  record  of  our  ship- 
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ments.  Yes,  it  shows  shipments  of  liquor 
on  the  1st  day  of  April,  1913,  and  shows 
that  Mr.  Georgo  Barnes  received  a  half  bar- 
rel of  beer  from  Palestine,  Texas.  On  page 
78  it  shows  tliat  on  the  2d  day  of  April 
Mr.  George  Barnes  received  2  half  barrels 
of  beer  from  Palestine,  and  Mr.  Barnes 
signed  for  both  of  these  shipments.  Yes, 
there  is  a  shipment  to  Mr.  Barnes  on  page 
Q9;  that  is,  on  April  4th.  Two  half  barrels 
of  beer  from  Palestine,  Texas.  On  page 
116  there  is  a  shipment  of  2  half  barrels  of 
beer  from  Palestine,  Texas.  It  was  signed 
for  by  Mr.  Barnes.    This  w^as  on  April  5th." 

When  Mr.  Clark  was  asked  about  the 
other  shipments  shown  to  have  been  received 
by  Mr.  Barnes  during  this  week,  he  testi- 
fied: 

"No,  the  club  did  not  order  more  than 
.$15  worth  of  beer.  The  other  that  was  or- 
dered the  club  had  nothing  whatever  to  do 
with,  but  it  was  dispensed  with  the  same 
apparatus  and  the  same  porter.  The  first 
3  half  barrels  cost  us  $15,  or  .$5  per  half 
barrel,  and,  after  that  was  gone,  the  Elks 
lodge  donated  the  $5  and  bought  another 
half  barrel.  There  wasn't  any  tickets  is- 
sued or  used  for  this  half  barrel,  and  Mr. 
Barnes  or  the  porter  signed  for  it  for  the 
express  company.  I  don't  remember  what 
time  it  was  ordered,  but  it  was  some  time 
during  the  week.  Yes,  the  half  barrel  that 
the  express  company's  books  show,  under 
date  April  1st,  was  the  beer  which  was  or- 
dered by  telephone.  On  Wednesday  we  re- 
ceived 2  more  half  barrels,  and  my  recol- 
lection is  that  we  wrote  for  this.  We  also 
received  2  more  half  barrels  on  Friday.  I 
am  pretty  sure  that  was  ordered  by  mail; 
that  the  2  half  barrels  received  on  Satur- 
day were  ordered  by  mail  also,  but  shipped 
at  different  times.  Sometimes  it  was  or- 
dered shipped  as  we  needed  it,  and  sometimes 
it  is  not.  Y^es,  we  issued  tickets  to  those 
parties  who  deposited  the  money  that  week, 
and  after  the  3  half  barrels,  or  the  $15 
worth,  was  used  up  by  those  parties  who 
had  tickets,  then  any  one  who  came  up 
there  drank  up  the  other  beer  that  was  or- 
dered after  that.  It  was  on  tap  free  to  the 
members  of  the  Klks  lodge,  as  the  lodge  had 
contributed  the  .^5  to  pay  for  it.  The  other 
3  half  barrels  that  were  received  that  week 
was  ordered  by  individual  members  of  the 
Elks  lodge,  and  the  social  club  had  nothing 
to  do  with  that.  I  tliink  that  the  club's 
beer  had  gave  out,  and  some  of  the  mem- 
bers wanted  some  more  beer,  and  a  crowd 
'  got  together,  and  each  contributed  some 
money  and  ordered  the  other  3  half  barrels. 
Mr.  Barnes  ordered  it  for  them,  and  he  re- 
ceived it  there  at  the  lodge  rooms." 

So  it  is  seen  that  appellant  not  only  or- 
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dered  the  beer  for  the  society,  but  also  3 
lialf  barrels  of  beer,  besides  the  amount  the 
$15  and  $3  rent  paid  for.  The  record  also 
discloses  that  he  had  it  carried  to  the  apart- 
ment, had  it  there  kept  on  ice,  and  dis- 
pensed by  the  porter. 

Without  going  further  into  the  facts,  we 
think  the  court  was  justified  in  finding  ap- 
pellant guilty,  and  the  judgment  is  af- 
firmed. 

Davidson,  J.,  dissents. 

A  motion  for  rehearing  having  been  filed 
Harper,  J.,  on  May  20,  1914,  handed  down 
the  following  additional  opinion: 

Appellant  has  filed  a  motion  for  rehear- 
ing herein,  and  presented  it  in  a  way  to 
deserve,  and  it  has  received,  our  most 
thoughtful  consideration. 

In  his  first  assignment  he  raises  a  ques- 
tion not  presented  in  his  original  brief,  and 
not  raised  in  the' trial  court;  yet  it  is  a 
fundamental  question,  and  he  is  entitled  to 
have  it  considered.  He  contends:  "Tlie 
court  erred  in  afiirraing  the  judgment  in 
this  case,  because  chapter  20  of  the  Acts 
of  100!),  levying  a  tax  upon  the  business  of 
selling  liquor  by  soliciting  and  taking  or- 
ders therefor  in  local  option  territory,  and 
also  levying  a  tax  upon  persons,  firms,  etc., 
pursuing  the  business  of  operating  a  cold 
storage  in  local  option  territory,  is  uncon- 
stitutional and  void." 

If  the  act  in  question  is  violative  of  any 
provision  of  the  Constitution  of  this  state, 
of  course  it  is  void,  and  no  one  should  be 
punished  thereunder,  and  this  is  a  question 
that  we  think  can  be  raised  at  any  stage  of 
the  proceedings.  Appellant  states  he  is 
aware  of  the  decisions  of  this  court  in  the 
cases  of  Edmanson  v.  State,  64  Tex.  Crim. 
Rep.  413,  142  S.  W.  887,  and  Ex  parte 
Flake,  —  Tex.  Crim.  Rep.  — ,  149  S.  W.  14fi, 
in  which  we  sustained  the  constitutionality 
of  the  act  in  question,  but  he  says  he  doe^ 
not  understand  that  the  statute  was  di- 
rectly attacked  on  the  ground  of  its  invalid- 
ity by  reason  of  the  fact  that  it  is  an  act, 
the  effect  of  which  is  to  license  the  sale  of 
liquor  in  territory  where  it  is  prohibited. 
If  this  was  the  proper  construction  of  the 
act,  we  would  readily  agree  with  appellant 
that  the  act  in  question  was  unconstitution- 
al. Appellant  cites  us  to  the  case  of  State 
V  Texas  Brewing  Co.  —  Tex.  — ,  157  S.  W. 
1166,  a  decision  by  our  supreme  court  (Jus- 
tice Hawkins  at  the  time  entering  a  dis- 
sent), as  sustaining  his  contention;  and 
-we  frankly  admit  if  t^at  court  intended  to 
hold  that  the  act  licensed  the  sale  of  liquor 
in  prohibition  territory,  which  construction 
is  placed  on  the  opinion  in  question  by  ap- 
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pellant,  and  such  opinion  is  correct  in  so 
holding,  then  its  conclusion  would  be  un- 
avoidable; but  does  the  opinion  so  hold, 
and,  if  it  does,  did  the  supreme  court  prop- 
erly construe  the  intent  and  purpose  of  the 
legislature  in  enacting  that  law? 

The  act  in  question  reads: 

"In  all  counties,  justice  precincts,  towns, 
cities  or  other  subdivisions  of  a  county 
where  the  qualified  voters  thereof  have  by 
a  majority  vote  determined  that  the  sale  of 
intoxicating  liquors  shall  be  prohibited 
therein,  there  is  hereby  levied  upon  all 
firms,  persons,  association  of  persons  and 
corporations  that  pursue  the  business  of 
selling  or  offering  for  sale  any  intoxicating 
liquors  by  soliciting  or  taking  orders  there- 
for in  any  quantities  whatsoever,  in  any 
such  county,  justice  precinct,  town,  city,  or 
other  subdivision  of  a  county,  an  annual 
state  tax  of  four  thousand  ($4,000)  dollars, 
and  each  county,  and  also  each  incorporated 
city  or  town  may  levy  an  annual  tax  not 
exceeding  two  thousand  ($2,000)  dollars 
in  any  such  county  or  incorporated  city  or 
town  where  such  business  is  pursued." 

It  is  a  matter  of  common  knowledge  in 
this  state  that  prior  to  the  adoption  of  this 
act,  in  all  territory  where  prohibition  had 
been  adopted,  liquor  dealers  residing  out- 
side of  such  territory  had  adopted  the  meth- 
od of  sending  their  drummers  and  agents 
into  such  territory  to  "solicit  orders  for  the 
sale  of  such  liquors,"  and,  when  such  per- 
sons were  prosecuted  for  transacting  such 
business,  this  court  had  held  that  the  sale 
did  not  take  place  where  the  order  wa.s 
solicited,  although  it  contemplated  a  de- 
livery, but  the  sale  took  place  where  the 
order  was  received.  In  Bruce  v.  State,  .3B 
Tex.  Crim.  Rep.  53,  35  S.  W.  383,  this  court, 
in  an  opinion  by  Judge  Hurt,  approved  the 
following  rule  of  law  announced  in  Black 
on  Intoxicating  Liquors:  "It  is  .  .  . 
generally  held  that  where  a  person  living 
or  doing  business  in  one  state  sends  his 
agent  into  another  state  to  solicit  orders 
for  goods,  and  the  agent  there  takes  orders, 
and  sends  them  to  his  principal's  place  of 
business,  and  the  latter  fills  the  order?, 
and,  without  any  special  arrangement  as  to 
the  manner  and  place  of  delivery,  delivers 
them  to  a  carrier  in  his  own  state,  to  be 
transported  at  the  expense  of  the  pur- 
chaser to  the  latter's  place,  the  place  of 
sale  is  in  the  state  where  the  agent's  prin- 
cipal does  business." 

In  the  case  of  Merriweather  v.  State,  4S 
Tex.  (rim.  Rep.  82,  86  S.  W.  332,  in  an 
opinion  by  Judge  Davidson,  this  court  held 
that,  where  an  agent  of  a  liquor  dealer  do- 
ing business  in  Waco,  McLennan  county, 
sent  his  agent  into  Hill  county  (a  prohibi- 
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tion  county),  the  agreed  facts  stated  that) 
"appellant  approached  the  witness  and  per- 
sonally solicited  him  to  give  him  an  order 
for  some  whislcy  to  be  sent  from  the  liquor 
house  of  E.  P.  Gates  at  Waco  to  the  wit- 
iK'ss  at  HtUsboro,  for  which  liquor  house 
appellant  was  then  acting  as. agent  in  Hills- 
boro,  Texas;  that  witness  consented  to  give 
the  order.  The  appellant  handed  witness  a 
printed  order  to  sign.  He  signed  it,  and 
handed  it  back  to  the  appellant.  Witness 
did  not  mail  the  order,  and  furnished  no 
postage  to  send  it,  and  the  whisky  so  or- 
dered was  to  be  shipped  to  him  at  Hillsboro 
the  next  day,  and  it  came  accordingly. 
.  .  .  The  evidence  showed  that  on  other 
occasions  appellant  solicited  and  took  a 
number    of    similar    orders    from    witness 

.  .  [and]  various  witnesses  testified  to 
similar  transactions."  Held,  this  constitut- 
ed a  sale  in  Waco,  and  not  a  sale  in  Hills- 
boro. And  the  opinion  says:  "Such  has 
been  the  holding  in  this  state  in  an  un- 
broken line  of  decisions,  and  such  is  the 
holding  of  the  Supreme  Court  of  the  United 
States." 

In  Ex  parte  Massey,  49  Tex.  Crim.  Rep. 
60,  122  Am.  St.  Rep.  784,  92  S.  W.  1087, 
this  court  held,  speaking  through  Judge 
Davidson:  "It  is  not  the  law,  if  the  party 
solicits  or  takes  the  order  in  a  local  option 
district  to  deliver  intoxicants  in  such  dis- 
trict, that  it  constitutes  a  sale," — citing 
Weldon  v.  State,  36  Tex.  Crim.  Rep.  34,  35 
S.  W.  176:  Keller  v.  State,  —  Tex.  Crim. 
Rep.  — ,  1  L.R.A.(N.S.)  489,  87  S.  W.  669  r 
James  v.  State,  45  Tex.  Crim.  Rep.  592,  78 
S.  W.  951 ;  Sedgwick  v.  State,  47  Tex.  Crim. 
Rep.  627,  85  S.  W.  813;  Parker  v.  State, 
48  Tex.  Crim.  Rep.  69,  85  S.  W.  1155; 
Joseph  v.  State,  —  Tex.  Crim.  Rep.  — ,  86 
S.  W.  326:  Luster  v.  State,  —  Tex.  Crim. 
Rep.  — ,  86  S.  W.  326;  Dupree  v.  State,  — 
Tex.  Crim.  Rep.  — ,  91  S.  W.  578 ;  Newbury 
V.  State,  —  Tex.  Crim.  Rep.  — ,  44  S.  W. 
843. 

In  Keller's  Case,  —  Tex.  Crim.  Rep.  — , 
1  L.R.A.(N.S.)  489,  87  S.  W.  609,  this  ques- 
tion is  discussed  at  length  in  an  opinion 
by  Judge  Davidson  and  the  authorities  col- 
lated. In  that  case  the  court  was  discussing 
the  statute  that  had  been  passed  by  the 
legislature,  which  provided:  "That  in  all 
contracts  of  sale  and  shipment  of  intoxicat- 
ing liquor  from  any  point  in  this  state, 
.  .  .  where  the  terms  of  said  contract  is 
.  .  .  'collect  on  delivery,'  that  the  same  is 
and  shall  be  a  sale  .  .  .  where  said  goods 
are  delivered  and  paid  for,  and  provided 
further  that  where  orders  are  solicited, 
.  .  .  and  such  order  is  subsequently  filled, 
the  sale  shall  be  construed  to  have  been 
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made  at  the  place  where  such  order  was 
solicited." 

In  passing  on  that  statute  this  court  said : 
"Now  it  will  be  noted  that  until  the  Sin- 
clair Case,  45  Tex.  Crim.  Rep.  487,  77  S.  W. 
621,  was  decided  in  November,  1903,  the 
Texas  Reports,  criminal  and  civil,  so  far 
as  we  have  been  able  to  ascertain,  furnish 
no  dissenting  opinion  from  the  rule  an- 
nounced in  Bruce,  Freshman,  and  that  line 
of  cases.  So,  Until  more  than  two  years  af- 
ter this  act  of  the  legislature,  it  was  un- 
questionably the  law,  without  dissent,  that 
the  sale  was  at  the  point  of  shipment,  and 
not  at  the  point  of  destination,  and  appellate 
courts  in  this  state  had  never  questioned 
that  rule.  The  passage  by  the  legislature 
of  the  above  act  cannot  but  be  regarded  as 
an  express  recognition  that  the  rule  of  law 
was  so  well  and  throughly  settled  and  recog- 
nized that  the  sale  was  at  the  point  of  ship- 
ment that  it  required  legislation  to  change 
it;  else  this  act  was  totally  unnecessary. 
By  the  passage  of  this  act  that  body  under- 
took to  set  aside  the  well-settled  law,  as  un- 
derstood from  the  beginning,  in  Texas.  It 
is  not  only  an  express  recognition  by  the 
legislative  body  that  such  was  the  law  as 
to  the  place  where  the  sale  occurred  general- 
ly, but  it  is  further  an  express  recognition 
of  the  fact  that  in  passing  the  act  they  were 
culling  from  this  general  law,  and  making 
an  exception  thereto,  sales  of  intoxicating 
liquor.  They  also  thoroughly  understood  that 
they  were  leaving  by  this  act  the  law  as  set- 
tled in  regard  to  all  other  sales,  except  in- 
toxicating liquors.  Not  only  so,  but  that 
act  is  further  an  express  recognition  of  the 
fact  by  that  body  that  the  sale  of  all  in- 
toxicants should  be  under  the  law  as  it  had 
been  always,  except  where  that  sale  occvirred 
by  virtue  of  a  c.  o.  d.  contract  or  shipment. 
We  have  held  this  act  unconstitutional,  and, 
upon  a  review  of  the  question,  we  have  been 
confirmed  in  the  correctness  of  that  con- 
clusion. The  provision  of  the  Constitution 
in  regard  to  local  option  only  authorizes  the 
people  of  a  county,  a  justice  precinct,  city, 
or  town,  etc.,  to  prohibit  the  sale  of  the  in- 
toxicants 'within  the  prescribed  limits;' 
that  is,  the  limits  of  the  territory  in  which 
the  law  has  been  voted  into  operation.  They 
could  vote  on  no  other  proposition,  except 
the  prohibition  of  the  sale  of  the  intoxicants 
'within  the  prescribed  limits'  or  given  ter- 
ritory, because  this  is  the  extent  of  the  con- 
stitutional authority.  The  inclusion  of  this 
matter  is  the  exclusion  of  all  others.  This 
would  prohibit  the  legislature  or  the  people 
voting  on  local  option  prohibiting  the  sale 
outside  the  'prescribed  limits.'  Therefore, 
if  the  sale  occurs  outside  the  local  option 
territory,  the  legislature  has  no  authority 
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to  prohibit  the  purchaser  from  carryinj; 
such  intoxicants  into  the  prohibited  terri- 
tory. The  question  is  one  only  of  sale  with- 
in the  local  option  limits.  The  Constitution 
does  not  mtike  or  undertake  to  make 
contracts  between  individuals,  nor  doea 
it  interfere  with  the  right  of  contract 
nor  does  it  undertake  to  impair  the 
obligation  of  contracts.  It  simply  pro- 
hibited the  sale  within  such  territory." 

It  has  thus  seen  that  the  legislature  passed 
an  act  declaring  that  "where  an  order  is 
solicited  and  subsequently  filled  that  the 
sale  shall  be  at  the  place  where  the  order 
was  taken,"  and  this  court,  through  Judge 
Davidson,  in  an  exhaustive  opinion,  held 
such  act  imconstitutional  and  violative  of 
both  the  state  and  Federal  Constitutions, 
and  yet  our  supreme  court,  in  June,  1913, 
in  the  case  cited  by  appellant  (State  v. 
Texas  Brewing  Co.  —  Tex.  — ,  157  S.  W. 
1166)  if  it  is  to  be  construed  as  contend- 
ed for  by  appellant,  says  such  an  act  is  not 
unconstitutional,  and  that  it  is  the  law,  even 
without  the  legislature  so  declaring;  for  it 
says  this  law,  which  levies  an  occupation  tax 
on  the  business  of  "making  of  sale  by  solic- 
iting  and  taking  orders  therefor,"  neces- 
sarily includes  the  right  to  deliver  the  liquor 
in  the  county  where  the  order  is  taken,  and 
therefore  the  sale  is  in  the  prohibition  coun- 
ty, and  the  legislature  is  without  authority 
to  license  the  sale  of  liquor  in  prohibition 
territory. 

To  the  proposition  that  the  legislature  is 
without  authority  to  "license  the  sale  of  in- 
toxicating liquors"  in  territory  where  pro- 
hibition has  been  adopted  (except  for  the 
purposes  the  law  authorizes),  we  readily 
agree,  and  do  not  think  that  anyone  will 
question  that  this  is  the  law.  Yet  we  do 
not  think  this  was  the  intent  nor  purpose  of 
the  legislature  in  passing  the  act  levying 
a  heavy  tax  on  those  who  pursued  the  busi- 
ness of  taking  orders  for  the  sale  of  liquor 
in  prohibition  territory.  This  court,  in  an 
unbroken  line  of  decisions,  has  held,  and 
still  holds,  that  this  is  not  a  sale  in  the  pro- 
hibition territory,  but  that  the  transfer  of 
title  takes  place  at  the  point  where  the 
order  is  accepted  and  filled,  and  delivered  to 
the  carrier  for  transportation  to  the  person 
who  gave  the  order.  The  legislature  being 
confronted  with  the  decisions  of  this  court 
that  they  had  no  authority  to  declare  that 
the  sale  was  at  the  point  where  the  order 
was  taken  and  where  it  was  contemplated 
the  goods  should  be  shipped;  and  being  con- 
fronted with  the  known  conditions  that,  so 
soon  as  prohibition  was  adopted,  liquor  deal- 
ers established  agencies  in  the  prohibition 
territory  to  solicit,  take,  and  forward  or- 
ders for  intoxicating  liquors,  and  by  such 
I>.R.A.]915C. 


means  effectively  annulling,  or  at  least  im- 
pairing, the  efficiency  of  the  prohibition 
laws,  and  thereby  thwarting  the  will  of  the 
people  who  adopted  the  law;  and  being  fur- 
ther confronted  with  the  proposition  that 
soliciting  and  taking  order  establishments 
were  often  used  as  a  cloak  to  cover  up  the 
illegal  sales  of  intoxicating  liquors, — sought 
to  regulate  and  control,  if  not  prohibit,  the 
business  of  soliciting  and  taking  orders  for 
intoxicating  liquors  in  prohibition  territory. 
And  as  said  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Delamater  v. 
South  Dakota,  205  U.  S.  93,  51  L.  ed.  724, 
27  Sup.  Ct.  Rep.  447,  10  Ann.  Cas.  733,  the 
soliciting  and  taking  of  orders  for  the  sale 
of  intoxicating  liquors  is  an  accessory  busi- 
ness which  the  state  has  the  right  to  con- 
trol or  prohibit  in  prohibition  territory 
since  the  passage  of  the  Wilson  act  by  Con- 
gress. For  a  full  discussion  of  this  question, 
see  the  able  opinion  of  Chief  Justice  White 
in  that  case. 

The  thirty-first  legislature  not  only  passed 
the  act  in  question  levying  a  $4,000  li- 
cense fee  on  the  business  of  soliciting  and 
taking  orders;  it  also  passed  an  act  making 
it  a  felony  to  pursue  the  occupation  of  sell- 
ing intoxicating  liquors  in  prohibition  ter- 
ritory, punishable  by  imprisonment  in  the 
penitentiary  for  not  less  than  two  nor  more 
than  five  years,  and  making  a  single  sale 
of  intoxicating  liquors  a  felony  punishable 
by  imprisonment  in  the  penitentiary  for 
not  less  than  one  nor  more  than  three  years. 
Session  Acts  1909,  pages  284  and  356. 

To  say  that  the  legislature  intended, 
in  the  statute  licensing  the  soliciting  and 
taking  orders,  to  license  the  sale  of  liquors 
in  the  prohibited  territory,  and  then  say 
that  one  who  does  so  do  was  guilty  of  a 
felony  and  should  be  imprisoned  in  the 
penitentiary,  would  be  to  attribute  to  them 
an  absurdity  of  which  no  sane  body  of  men 
would  be  guilty.  Sutherland  on  Statutory 
Construction,  §  218,  says:  "It  is  indispen- 
sable to  a  correct  understanding  of  a  stat- 
ute to  inquire  first  what  is  the  subject  of  it, 
what  object  is  intended  to  be  accomplished 
by  it.  When  the  subject-matter  is  once 
clearly  ascertained  and  its  general  intent, 
a  key  is  found  to  all  its  intricacies;  gener- 
al words  may  be  restrained  to  it;  and  those 
of  narrower  import  may  be  expanded  to  em- 
brace it  to  affectuate  that  intent." 

Again,  in  §  288  he  says:  "Where  enact- 
ments separately  made  are  read  in  pari 
materia,  they  are  treated  as  having  formed 
in  the  minds  of  the  enacting  body  parts  of 
a  connected  whole,  though  considered  by 
such  body  at  different  dates.  .  .  .  Such 
a  principle  is  in  harmony  with  the  actual 
practice  of  legislative  bodies,  and  is  essen- 
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tial  to  give  unity  to  the  laws,  and  connect 
tliem  in  a  symmetrical  system  .  .  .  and 
the  object  is  to  carry  into  effect  tlie  inten- 
tion. It  is  to  be  inferred  that  a  Code  of  stat- 
utes relating  to  one  subject  was  governed  by 
one  spirit  and  policy,  and  was  intended  to 
be  consistent  and  harmonious  in  its  sever- 
al parts  and  provisions.  For  the  purpose 
of  learning  the  intention,  all  statutes  relat- 
ing to  the  same  subject  are  to  be  compared, 
and,  so  far  as  atill  in  force,  brought  in  har- 
mony." 1  Kent,  Com.  463,  464 ;  State  v.  Wil- 
liams, 13  S.  C.  558 ;  State  use  of  Washington 
County  v.  Baltimore  &  O.  R.  Co.  12  Gill  4 
J.  309,  433,  38  Am.  Dec.  319;  Wakefleld  v. 
Phelps,  37  N.  H.  295;  Baltimore  v.  Howard, 
6  Harr.  &  .7,  383 ;  Church  v.  Crocker,  3  Mass. 
21;  Holbrook  v.  Holbrook,  1  Pick.  254; 
Forqueran  v.  Donnally,  7  W.  Va.  114;  Ailes- 
bury  V.  Pattison,  1  Dougl.  K.  B.  28;  Har- 
rison v.  Walker,  1  Ga;  32 ;  Coleman  v.  David- 
son Academy,  Cooke  (Tenn.)  258;  State  v. 
Bell,  25  N.  C.  (3  Ired.  L.)  506;  Henry  v. 
Tilson,  17  Vt.  479;  Fort  v.  Burch,  6  Barb. 
60;  Ranoul  v.  Grime,  3  Md.  54. 

Again,  he  says  in  §  292:  "The  object 
sought  to  be  accomplished  exercises  a  potent 
influence  in  determining  the  meaning  of 
not  only  the  principal,  but  also  the  minor, 
provisions  of  a  statute.  To  ascertain  it  ful- 
ly, the  court  will  be  greatly  assisted  by 
knowing,  and  it  is  permitted  to  consider,  the 
mischief  intended  to  be  removed  or  sup- 
pressed, or  the  necessity  of  any  kind  which 
induced  the  enactment."  Ruggles  v.  Illinois, 
108  U.  S.  626,  27  L.  ed.  812,  2  Sup.  Ct.  Rep. 
832;  Big  Black  Creek  Improv.  Co.  v.  Com. 
94  Pa.  450;  Dodge  v.  Gardiner,  31  N.  V. 
239;  Clark  v.  Janesville,  10  Wis.  136. 

In  Am.  &  Eng.  Enc.  Law,  2d  ed.,  vol.  26, 
p.  620,  the  rule  is  said  to  be:  "In  arriving 
at  the  intent  of  the  legislature  in  enacting 
a  statute,  not  only  must  the  whole  statute 
and  every  part  of  it  be  considered,  but, 
where  there  are  several  statutes  in  pari  ma- 
teria, they  are  all,  whether  referred  to  or 
not,  to  be  taken  together,  and  one  part  com- 
pared with  another,  in  the  construction  of 
any  material  provision.  .  .  .  Especially 
does  this  rule  apply  -to  statutes  passed  at 
the  same  session  of  the  legislature.  If  sucii 
statutes  are  in  pari  materia,  they  must  be 
construed  together,  and,  if  possible,  all 
must  be  allowed  to  stand,  and  efTect  must  be 
given  to  each  of  them,  regard  being  had  to 
the  intention  of  the  legislature.  So,  contein- 
porancous  legislation,  not  precisely  in  pari 
materia  with  the  statute  to  be  construed, 
may  be  referred  to  on  the  question  of  in- 
tent. Not  only  may  contemporaneous  and 
prior  statutes  be  considered  in  construing 
a  given  act,  but  a  subsequent  statute  may 
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often  aid  in  the  interpretation  of  a  prior 
one." 

In  Cyc.  vol.  36,  under  title  "Construction 
of  Statutes,"  pp.  1110,  1147,  it  ia  said: 
"Every  statute  must  be  construed  with 
reference  to  the  object  intended  to  be  ac- 
complished by  it.  In  order  to  ascertain 
this  object,  it  is  proper  to  consider  the  oc- 
casion and  necessity  of  its  enactment,  the 
defects  or  evils  in  the  former  law,  and  the 
remedy  provided  by  the  new  one;  and  the 
statute  should  be  given  that  construction 
which  is  best  calculated  to  advance  its  ob- 
ject, by  suppressing  the  mischief  and  secur- 
ing the  beneflts  intended.  ...  In  the 
construction  of  a  particular  statute,  .  .  . 
all  acts  relating  to  the  same  subject,  or  hav- 
ing the  same  general  purpose,  should  be  read 
in  connection  with  it,  as  together  constitut- 
ing one  law.  The  endeavor  should  be  made 
by  tracing  the  history  of  legislation  on  the 
subject  to  ascertain  the  uniform  and  consis- 
tent purpose  of  the  legislature.  .  .  . 
With  this  purpose  in  view,  therefore,  it  is 
proper  to  consider  not  only  acts  passed  at 
the  same  session  of  the  legislature,  but  also 
acts  passed  at  prior  and  subsequent  ses- 
sions." 

When  our  supreme  court  was  first  or- 
ganized, in  the  case  of  Fowler  v.  Poor,  Dal- 
lam Dec.  (Tex.)  401,  Chief  Justice  Hemphill 
said:  "It  is  our  duty  to  construe  all  stat- 
utes, in  relation  to  the  same  subject-matter, 
...  in  such  a  manner  that  they  may  all 
stand  together  and  have  concurrent  efflcacv." 

In  Taylor  v.  Hall,  71  Tex.  218,  9  S.  "w. 
143,  Chief  Justice  Gaines,  speaking  for  our 
supreme  court,  said:  "It  is  a  rule,  in  the 
interpretation  of  statutes,  that  all  acts  re- 
lating to  the  same  subject-matter  may  be 
considered.  .  '  .  .  We  must  read  the  act 
in  question  in  the  light  of  former  legisla- 
tion,"— citing  Fowler  v.  Poor,  supra,  and  a 
number  of  other  cases  by  our  supreme 
court;  also  Sedgwick,  Stat.  Law,  247:  Bish- 
op, Stat.  Crimes,  §  86,  and  cases  cited. 

In  Scoby  v.  Sweatt,  28  Tex.  728,  the  su- 
preme court  held,  speaking  through  Chief 
Justice  Moore:  "It  is  a  universally  ad- 
mitted principle  that  statutes  upon  the  same 
subject  must  be  construed  together  and 
with  reference  to  each  other.  If  it  can  be 
done  consistently  with  their  provisions,  ef- 
fect shall  be  given  to  all  the  enactments  on 
the  subject.  This  legislative  intention  is 
to  be  ascertained  and  followed.  Where 
there  is  apparent  conflict,  general  intention 
is  limited  and  controlled  by  special  inten- 
tion." 

In  Ilanrick  v.  Hanrick,  m  Tex.  109,  the 

supreme  court  held:     "There  is  no  doctrine 

j  in   relation  to  the  construction  of  statutes 

1  more  certainly  settled  than  this:     That  all 
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•cts  in  relation  to  the  same  subject-matter 
are  to  be  taken  in  pari  materia  and  consid- 
ered as  one  act," — citing  Scoby  v.  Sweatt, 
supra ;  Xeill  v.  Keese,  5  Tex.  23,  51  Am.  Dec. 
746;  Cannon  v.  Vaughan,  12  T«x.  402; 
Street  v.  Com.  6  Watts  &  S.  209;  Easton 
Bank  v.  Com.  10  Pa.  448;  Brown  v.  Phila- 
delphia County,  21  Pa.  42;  Com.  v.  Herrick, 
6  Cush.  468;  Williams  v.  Potter,  2  Barb. 
316;  Potter's  Dwarr.  Stat.  189. 

See  also  Bryan  v.  Sundberg,  6  Tex.  424; 
Selman  v.  WoUe,  27  Tex.  72;  Keenan  v. 
Perry,  24  Tex.  257;  Bonner  T.  Hearne,  76 
Tex.*252,  12  S.  W.  38;  Lewis  v.  Aylott,  45 
Tex.  199;  Duncan  v.  Taylor,  63  Tex.  649: 
Kampman  v.  Tarvpr,  87  Tex.  497,  29  S.  W. 
768;  Schcndell  t.  Rogan,  94  Tex.  S96,  63 
S.  W.  1001. 

These  citations  from  our  supreme  court 
could  be  continued  at  length,  but  we  deem 
it  unnecessary,  and  will  now  refer  to  a  few 
of  those  of  our  own  court  so  holding. 

In  Ex  parte  Schmidt,  2  Tex.  App.  202, 
this  court  held:  "It  is  a  well-settled  rule 
of  construction  of  statutes,  and  for  the  ar- 
riving at  the  legislative  intention,  that  all 
laws  in  pari  materia,  or  on  the  same  sub- 
ject-matter, are  to  be  taken  together,  in 
order  to  arrive  at  the  result.  .  .  .  'All 
acts  in  pari  materia,'  said  Lord  Mansfield, 
'are  to  be  taken  together  as  .  .  . ,  one 
law.'  .  .  .  Our  supreme  court  say  that 
'the  same  legislature  is  supposed  to  be  actu- 
ated, in  all  that  it  does,  by  the  same  mind, 
and  to  have  at  all  times  had  the  same  ob- 
jects and  policy,  and  that  it  will  not  change 
its  mind  from  day  to  day  during  the  same 
session ;  and  nothing  short  of  expressions 
so  plain  and  positive  as  to  force  upon  the 
mind  an  irresistible  conviction  will  justify 
a  court  in  presuming  that  it  was  the  inten- 
tion of  the  legislature  that  their  acts  passed 
at  the  same  session  should  abrogate  and  an- 
nul one  another.  The  decent  respect  due  a 
co-ordinate  department  of  the  government 
would  seem  to  forbid  that  such  a  presump- 
tion be  indulged  by  the  courts.'  Cain  v. 
Bute,  20  Tex.  360." 

In  Mock  V.  State,  11  Tex.  App.  58,  this 
court  held:  "In  pursuance  of  the  well-set- 
tled rule  of  construing  statutes  that,  in  or- 
der to  determine  the  exact  legislative  intent, 
it  is  proper  to  consider  all  of  the  stat- 
utes in  pari  materia,  we  will  look  to  all  the 
laws  in  force  on  the  subject  ...  in  or- 
der that  we  may  arrive  at  a  proper  con- 
struction and  application  of  those  portions 
of  the  penal  laws  by  which  those  who  neg- 
lect or  fail  to  perform  the  duties  required 
of  them  by  the  general  law  become  amenable 
to  criminal  prosecution." 

In  Walker  v.  State,  7  Tex.  App.  258,  32 
Am.  Rep.  595,  this  court  said :  "The  object, 
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and  the  only  object,  of  judicial  investiga- 
tion in  regard  to  the  construction  of  doubt- 
ful provisions  of  statute  law,  is  to  ascertain 
the  intention  of  the  legislature  which  framed 
the  statute.  .  .  .  Every  interpretation 
that  leads  to  an  absurdity  ought  to  be  re- 
jected. .  .  .  Every  legislative  act  must 
have  a  reasonable  construction." 

In  Ex  parte  Gregory,  20  Tex.  App.  217,  54 
Am.  Rep.  516,  this  court  said:  "It  is  pro- 
vided in  our  statute  that  'in  all  interpre- 
tations the  court  shall  look  diligently  for 
the  intention  of  the  legislature,  keeping  in 
view,  at  all  times,  the  old  law,  the  evil,  and 
the  remedy.'  (Rev.  Stat.  art.  3138,  subdiv. 
6.)  And  our  Penal  Code  provides  that 
'every  law  upon  the  subject  of  crime  shall 
be  construed  according  to  the  plain  import 
of  the  language  in  which  it  is  written,  with- 
out regard  to  the  distinction  usually  made 
between  the  construction  of  penal  laws  and 
laws  upon  other  subjects'  (Penal  Code,  art. 
9).  It  will  be  perceived,  from  the  provi- 
sions of  our  statute  above  quoted,  that  they 
are  in  accord  with  the  rules  of  construction 
applicable  to  ordinances.  They  contemplate 
a  reasonable  construction,  that  is,  a  con- 
struction which  will  give  effect  to  the  in- 
tention of  the  legislative  power  enacting  the 
law;  and  in  interpreting  the  law  all  reason- 
able intendments  which  help  to  sustain 
and  make  the  law  operative  are  to  be  in- 
dulged and  weighed  by  the  court." 

These  citations  and  excerpts  might  be  con- 
tinued on  down  to  the  present  day,  both 
from  the  decisions  of  this  court  and  the 
supreme  court,  but  they  suGSciently  demon- 
strate the  rule  of  construction  that  has 
always  and  does  now  prevail  in  this  state, 
and  with  those  rules  of  construction  before 
us,  if  it  is  intended  by  the  supreme  court 
in  the  case  of  State  v.  Texas  Brewing  Co.  — 
Tex.  — ,  157  S.  W.  1160,  to  hold,  as  contend- 
ed by  appellant,  that  the  law  levying  a 
$4,000  license  fee  on  those  making  sales  by 
soliciting  and  taking  orders  therefor  in  pro- 
hibition territory  would  authorize  one  to 
engage  in  the  sale  of  such  liquors  in  prohi- 
bition territory,  we  cannot  concur  in  such 
construction,  but  think  it  wholly  wrong.  As 
said  hereinbefore,  in  territory  where  local 
option  was  adopted,  and  the  sale  of  liquor 
prohibited,  dealers  licensed  in  territory 
where  the  sale  was  permitted  had  adopted 
the  policy  of  securing  agents  in  prohibition 
territory,  or  by  sending  their  agents  in  such 
territory  to  solicit  orders  for  intoxicating 
liquors,  and  fill  such  orders  by  shipping  to 
the  one  who  gave  the  order.  Our  court,  and 
the  supreme  court,  in  the  cases  above  cited, 
hold  that  the  sale..is  not  where  the  order  is 
solicited,  but  at  the  point  where  the  order  is 
filled  and  delivered  to. the  carrier.    This  was 
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the  evil  confronting  the  legislature,  and  the 
evil  for  which  they  were  seeking  a  remedy 
(the  regulation,  if  not  the  prohibition,  of 
soliciting  and  taking  orders  in  prohibition 
territory  to  be  filled  where  the  sale  of  liquor 
was  licensed),  and  the  legislature  had  no 
thought  of  licensing  the  sale  of  liquor  in 
prohibition  territory;  and  to  give  such  con- 
struction to  their  language  would  be  doing 
violence  to  their  intent  and  purpose  and  the 
language  of  the  statute  in  question.  To 
make  it  plain  that  such  was  not  their  intent 
and  purpose,  it  is  only  necessary  to  note 
that  the  same  legislature  increased  the  pun- 
ishment for  making  a  single  sale  of  intoxi- 
cating liquor  in  the  prohibited  territory 
(making  it  a  felony  and  punishable  by  im- 
prisonment in  the  penitentiary),  and,  to 
further  emphasize  that  fact,  it  will  be  no- 
ticeable that  this  same  legislature,  for  the 
first  time,  made  it  an  offense  to  pursue  the 
business  of  selling  such  liquors  in  the  pro- 
hibited territory,  punishing  such  offense 
more  severely  than  for  making  a  single  sale. 
Taking  these  three  acts  and  construing  them 
together  as  one  act,  as  all  the  authorities 
both  in  this  state  and  out  of  it  say  should  be 
done,  we  do  not  think  that  anyone  can  rea- 
sonably conclude  that  it  was  the  intent  and 
purpose  of  the  legislature,  in  fixing  a  license 
foe  on  soliciting  and  taking  orders  for  thi; 
sale  of  intoxicating  liquors,  to  license  the 
sale  of  such  liquors  in  such  territory.  It 
was  not  the  intent  of  the  legislature  to  li- 
cense the  sale  of  such  liquors  in  the  pro- 
hibited territory,  but,  in  addition  to  impris- 
oning one  in  the  penitentiary  if  he  did  so, 
they  decided  to  regulate  and  control  the  ac- 
cessory business  of  soliciting  and  taking  or- 
ders in  such  territory,  if  not  prohibit  it,  by 
making  the  license  fee  so  high  that  no  one 
could  afford  to  pay  it,  but,  if  anyone  should 
take  out  the  license,  to  require  an  applica- 
tion to  be  filed  with  the  county  clerk,  that 
he  might  be  known  •  and  the  territory  in 
which  he  would  engage  in  soliciting  orders, 
the  better  to  enable  those  intrusted  with  the 
enforcement  of  the  law  to  prohibit  sales 
in  such  territory. 

Not  only  under  the  well-known  rules  of 
statutory  construction,  above  quoted,  would 
it  do  violence  to  the  intent  and  purpose  of 
the  legislature  to  hold  that  they  by  this  act 
intended  to  license  sales  of  liquor  in  the  pro- 
hibited territory,  and  violence  to  the  lan- 
guage by  them  used  in  the  statute,  but  when 
we  consider  that  this  court  and  the  supreme 
court,  in  an  unbroken  line  of  decisions,  have 
held  and  still  hold  that,  when  one  solicits  an 
order  for  intoxicating  liquor  in  prohibition 
territory,  the  sale  takes  place  where  the  or- 
der is  filled  and  delivered  to  the  carrier,  with 
which  decisions  the  legislature  was  familiar, 
L.R.A.1915C. 


to  say  that  they  intended  by  this  act  to  U< 
cense  sales  in  prohibition  territory,  and  for 
that  reason  the  statute  was  unconstitutional, 
would  be  to  attribute  to  them  an  unreason- 
able intention,  and  one  which,  in  the  light 
of  the  opinions  of  this  -court  and  the  su- 
preme court,  as  to  the  place  of  sale  when  an 
order  is  taken,  would  be  an  absurd  intent. 

The  statute  is  not  subject  to  such  con- 
struction, and  we  can  hardly  think  the  su- 
preme court  intended  to  so  hold,  but,  as  such 
construction  of  their  opinion  is  contended  for 
by  appellant,  we  have  discussed  it  from  that 
viewpoint,  and  must  say,  if  it  does  so  hold, 
we  cannot  follow  it.  And  while  we  have  the 
utmost  respect  for  the  ability  and  learning 
of  the  members  of  the  supreme  court,  and 
rely  upon  and  follow  their  opinions  in  mat- 
ters of  civil  law,  yet  this  court  has  final  ju- 
risdiction in  criminal  matters,  and  we  must 
follow  our  judgment.  That  court  is  of  equal 
dignity  with  this  court,  and  their  decisions 
are  final  in  all  matters  of  construing  the 
civil  statutes,  yet  the  Constitution  of  this 
state  has  made  this  court  a  court  of  final 
and  supreme  jurisdiction  in  the  construction 
of  criminal  statutes  and  the  enforcement  of 
the  law  against  crime.  The  soliciting  and 
taking  of  orders  for  the  sale  of  intoxicating 
liquors  in  prohibition  territory,  without  pay- 
ing the  fee  therein  fixed,  was  made  a  penal 
offense  by  the  legislature  in  this  act  in  § 
5  thereof,  and  punishable  as  therein  stated. 
As  to  the  wisdom  of  enacting  this  law, 
it  is  not  our  province  to  discuss  nor  de- 
cide; for,  in  the  exercise  of  the  powers  con- 
ferred on  them  by  the  Constitution,  the  leg- 
islature has  seen  proper  to  enact  this  law, 
and  we  cannot  declare  it  unconstitutional  by 
giving  to  the  language  of  the  statute  a 
strained  construction,  and  one  it  is  not  si^s- 
ccptible  of,  in  the  light  of  all  the  opinions 
of  this  court,  that  a  sale  did  not  take  place 
in  the  prohibited  territory  by  soliciting  or 
taking  an  order  for  intoxicating  liquors  in 
such  territory.  It  has  been  held  by  this 
court  that,  whenever  a  legislative  act  can 
be  so  construed  as  to  avoid  conflict  with  the 
Constitution,  such  construction  will  be  adopt- 
ed by  the  courts.  Ex  parte  Mabry,  5  Tex. 
App.  98.  Again  it  is  held:  In  construing 
legislative  acts,  courts  must  so  interpret 
them  as  to  harmonize  their  provisions  with 
the  Constitution,  if  possible.  Ex  parte  Mur- 
phy, 27  Tex.  App.  494,  11  S.  W.  487.  And 
our  supreme  court  has  so  held  in  Pickle  v. 
Finley,  91  Tex.  487,  44  S.  W.  480,  wherein 
Chief  Justice  Gaines  said :  "It  is  a  well-set- 
tled rule  in  the  construction  of  statutes  that 
if  an  act  of  the  legislature  be  capable  of  two 
constructions,  one  of  which  conflicts  with 
the  Constitution  and  the  other  which  does 
not,  the  latter  must  prevail.    It  is  the  daty 
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of  the  courts  'so  to  construe  every  act  of  the 
legislature  as  to  make  it  consistent,  if  pos- 
sible, with  the  provisions  of  the  Constitu- 
tion.* " 

What  evil  was  there  which  confronted  the 
legislature  at  the  time  this  act  was  passed? 
Thej  had  passed  an  act  punishing  those  who 
made  sales  of  liquor  in  prohibition  territory, 
and  the  same  legislature  that  passed  this 
act  increased  the  punishment  for  making 
such  sales.  The  evil  and  only  evil  to  which 
their  mind  was  directed  in  the  passage  of 
this  act  was  the  one  that  had  grown  up 
wherever  prohibition  had  been  adopted, — 
the  soliciting  and  taking  of  orders  for  li- 
quors to  be  filled  by  licensed  dealers  else- 
where to  be  shipped  into  prohibition  terri- 
tory. They  were  seeking  to  regulate  and 
control,  if  not  prohibit,  this  evil,  and  this 
evil  alone.  Their  intent  and  purpose  is 
manifest  by  the  language  of  this  act  alone, 
but,  if  not,  then  certainly  it  is  made  mani- 
fest by  the  other  acts  passed  by  the  same 
legislature.  To  strike  down  this  act  would 
leave  unregulated  and  unrestrained  this 
evil,  and  any  and  all  persons  could  pursue 
it  without  leave  or  license,  and  thus,  in  a 
measure  at  least,  render  ineffectual  the  will 
of  those  people  who,  in  their  wisdom,  have 
seen  proper  to  adopt  the  prohibition  laws 
to  get  rid  of  the  evils  incident  to  the  sale 
and  use  of  into.xicating  liquors.  While'  we 
regret  to  do  so,  yet  if  the  construction  con- 
tended for  by  appellant  is  the  proper  con- 
struction to  give  the  opinion  of  the  supreme 
court  in  the  case  of  State  v.  Texas  Brewing 
Co.  —  Tex.  — ,  157  S.  VV.  1160,  and  is  the 
one  intended  by  the  court,  we  think  it  er- 
roneous and  an  improper  construction  of  the 
act  of  the  legislature ;  and  this  court  will,  as 
it  deems  it  its  duty,  enforce  its  provisions 
against  all  who  solicit  or  take  orders  for 
the  sale  of  intoxicating  liquors  in  prohibi- 
tion territory,  and  we  adhere  to  the  opinions 
in  Edmanson  v.  State,  64  Tex.  Crim.  Rep. 
413,  142  S.  W.  887,  and  Ex  parte  Flake,  — 
Tex.  Crim.  Rep.  — ,  149  S.  W.  146. 

We  did  not  hold  in  the  original  opinion, 
and  we  do  not  now  hold,  that  appellant  was 
guilty  of  selling  intoxicating  liquors  in  the 
prohibited  territory,  but  only  that  the  facts 
showed  that  he  was  guilty  of  soliciting  and 
taking  orders  for  the  sale  of  intoxicating 
liquors  in  the  prohibited  territory,  which  or- 
ders, the  facts  show,  when  taken  in  the 
prohibition  territory,  were  forwarded  by  ap- 
pellant to  a  licensed  dealer  in  Palestine, 
where  the  sale  is  licensed,  and  by  the  licensed 
dealer  shipped  to  appellant  at  Marshall, 
which  town  was  in  prohibition  territory. 
Appellant  received  the  liquor  so  ordered  by 
him  and  placed  it  on  cold  storage,  where  all 
L.E.A.1915C. 


those  who  had  given  orders  called  and  got  it 
when  they  desired.  We  agree  that  the  au- 
thorities cited  by  appellant  hold  that  this 
did  not  constitute  a  sale  by  appellant,  but 
he  was  not  prosecuted  for  making  a  sale  of 
liquor  in  prohibition  territory,  but  was  pros- 
ecuted and  convicted  for  soliciting  and  tak- 
ing orders  therefor. 

The  other  questions  raised  were  discussed 
in  the  original  opinion,  and  we  do  not  deem 
it  necessary  to  do  so  again. 

The  motion  for  rehearing  is  overruled, 

Davidson,  J.,  dissenting  (November  4, 
1914) : 

The  same  question  is  involved  in  this  case, 
as  I  understand  it,  as  in  the  Edmanson 
Case,  64  Tex.  Crim.  Rep.  413,  142  S.  W. 
887.  The  facts,  however,  are  very  different. 
The  statement  in  the  Edmanson  Case  shows 
that  about  twenty  witnesses  for  the  state 
testifled  they  went  to  Edmanson's  cold 
drink  stand  and  gave  him  orders  for  intoxi- 
cating liquors.  These  orders  were  tele- 
phoned to  Belton  to  a  saloon,  and  the  whisky 
would  come  usually  upon  the  next  tiain. 
In  some  instances  the  whisky  would  be 
shipped  in  the  name  of  the  party  ordering 
it,  and  they  would  get  it  from  the  depot. 
In  other  instances  appellant  delivered  the 
whisky  at  his  place  of  business.  Furness 
testifled  he  was  a  member  of  the  firm  of 
Warren  i,  Furness.  They  were  in  the  saloon 
business,  and  appellant  began  ordering 
whisky  from  their  firm  in  September,  and 
continued  this  until  the  following  January. 
In  September,  October,  and  November  his 
orders  averaged  about  $10  a  day.  During 
the  month  of  December  he  ordered  be- 
tween $400  and  $500  worth  of  whisky. 
Edmanson  collected  the  money  from  all 
the  parties  from  whom  he  took  orders  and 
settled  with  the  liquors  dealers  at  Belton. 
Under  the  decisions,  Edmanson  was  pursu- 
ing the  business  of  selling  whisky  in  Lam- 
pasas, where  his  cold  drink  stand  was  situat- 
ed. When  he  took  the  orders  and  the  money 
and  sent  for  the  whisky,  or  when  he  sent  for 
the  whisky,  and  took  their  money  after  the 
whisky  reached  him  and  he  delivered  it 
there,  when  ordered  in  his  name,  as  1  under- 
stand the  decisions  in  Texas,  this  was  a  sale 
by  Edmanson,  and  the  Edmanson  Case  was 
decided  upon  that  theory. 

In  the  instant  case,  however,  there  was  a 
club  at  Marshall,  a  subordinate  club  formed 
in  connection  with  the  Elks  lodge.  Quite 
a  number  of  members  of  the  Elks  order 
desired  to  drink  beer;  others  did  not.  So 
they  organized  this  subordinate  club,  with 
by-laws,  rules,  and  regulations  governing  it. 
Among    other    matters,    they    would    agree 
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among  themselves  as  to  who  was  to  order 
the  whisky.  Sometime  one  member  would 
volunteer  his  services  for  a  week  or  such 
matter,  and  then  another.  Sometime  the 
club  would  select  a  member.  To  get  their 
moncT  together  for  sending  for  the  beer, 
they  placed  a  box  in  a  room,  and  each  mem- 
ber desiring  beer  would  put  his  money  in 
an  envelop  and  place  it  in  that  box,  with 
his  name  written  upon  the  envelop.  If  the 
party  desired  20  glasses  of  beer,  he  would 
put  a  dollar  in  the  envelop.  In  other  words, 
the  amount  of  money  placed  in  the  envelop 
would  indicate  the  number  of  glasses  of  beer 
the  party  would  desire,  rating  it  at  5  cents 
a  glass.  It  was  agreed  among  the  parties 
that  this  box  was  put  there  for  that  purpose, 
and  they  would  designate  some  member  of 
the  club  to  get  that  money  and  send  it  to 
the  place  from  which  the  beer  was  to  be 
shipped.  Appellant,  a  member  of  this  club, 
was  attending  to  this  matter  for  the  club 
at  the  time  which  covers  this  prosecution. 

Without  going  further  into  detail,  my 
brethren  hold  that  appellant  was  therefore 
soliciting  orders  from  the  members  of  the 
club.  I  do  not  understand  the  facts  that 
way,  nor  do  I  believe  it  is  a  legitimate  de- 
duction or  conclusion  from  the  statement  of 
the  facts.  Nor  did  he  or  any  member  con- 
template purchasing  from  appellant.  As 
a  member  of  the  club,  at  the  instigation 
and  request  of  other  members  of  the  club, 
he  agreed,  for  the  week  covering  this  prose- 
cution, to  order  beer  for  them.  They  were 
soliciting  him,  rather  than  he  soliciting 
them.  They  placed  the  money  in  the 
box.  He  did  not  solicit  them  to  do  it. 
They  appointed  him  as  their  agent  to  take 
that  money  and  order  the  beer.  Under  no 
possible  construction,  fairly  imposed,  could 
he  be  charged  with  soliciting  orders  for  the 
sale  of  beer.  He  did  not  sell  a  single  glass  of 
beer,  nor  offer  one  for  sale,  nor  contemplate 
either  selling  or  offering  for  sale;  and  no 
witness,  as  I  understand  it,  undertook  to 
testify  that  he  did.  For  the  beer  a  ticket 
was  issued  to  the  party  for  the  number  of 
glasses  of  beer  covering  the  amount  of  the 
money  he  had  deposited  in  the  box.  If  it 
was  a  dollar,  he  got  a  ticket  for  20  glasses 
of  beer.  When  that  was  exhausted,  he  could 
get  no  more  beer  until  the  next  order,  when 
he  would  have  to  make  another  deposit.  Ap- 
pellant sold  no  beer,  but  simply  gave  the 
party  a  ticket  indicating  the  number  of 
glasses  of  beer  he  was  entitled  to  have  for 
the  money  that  he  had  previously  deposited. 
I  do  not  care  to  make  a  further  statement 
of  the  facts.  It  is  also  agreed  that  local 
option  was  in  effect  at  Marshall,  where  all 
these  matters  occurred. 

Appellant  was  prosecuted  under  the  act  of 
I.^R.A.1915C. 


the  legislature  authorizing  any  person  who 
desired  to  sell  intoxicants  by  taking  orders 
to  do  so  by  paying  the  tax  specified  in  the 
act  of  the  legislature.  He  was  charged  with 
a  violation  of  this  statute.  Had  he  paid  the 
tax,  then  he  could  have  sold  all  the  intoxi- 
cants he  pleased  and  take  in  all  the  orders  he 
desired,  under  and  by  virtue  of  the  terms  of 
that  legislative  act,  according  to  the  opinion 
of  the  majority,  but,  because  he  did  not  pay 
this  tax,  this  affirmance  was  ordered.  See 
Acts  of  1909,  p.  53.  That  act  by  its  terms 
clearly  and  definitely  authorized  a  party  to 
sell  intoxicants  in  prohibition  territory  upon 
payment  of  the  tax.  So  that  there  may  be 
no  mistake,  I  quote  the  legislative  act: 

"In  all  counties,  justice  precincts,  towns,. 
I  cities  or  other  subdivisions  of  a  county 
where  the  qualified  voters  thereof  have  by  a 
majority  vote  determined  that  the  sale  of 
intoxicating  liquors  shall  be  prohibited 
therein,  there  is  hereby  levied  upon  all 
firms,  persons,  associations  of  persons 
and  corporations  tliat  pursue  the  busi- 
ness of  selling  or  offering  for  sale  any 
intoxicating  liquors  by  soliciting  or  tak- 
ing orders  therefor  in  any  quantities 
whatsoever,  in  any  such  county,  justice  pre- 
cinct, town,  city  or  other  subdivision  of  a 
county,  an  annual  state  tax  of  four  thous- 
and ($4,000)  dollars.' 

Then  follows  the  clause  authorizing  in- 
corporated cities  or  towns  to  levy  a  $2,000 
tax,  which  is  one  half  of  the  state  tax.  No 
fair  construction  can  be  placed  on  this  act 
except  that  it  justifies  and  authorizes  one, 
on  payment  of  the  required  tax,  to  pursue 
the  business  of  selling  intoxicating  liquors 
by  soliciting  or  taking  orders.  That  is  the 
language  of  the  statute.  Tliis  is  so  under- 
stood  and  held  in  the  Edmanson  Case.  In 
the  Edmanson  Case  I  entered  my  dissent  for 
several  reasons,  which  is  shown  in  the  dis- 
senting opinion,  as  reported  in  64  Tex.  Crim. 
Rep.  413,  142  S.  W.  887.  Among  other 
grounds  of  that  dissent,  I  here  notice  and 
reiterate  two:  First,  where  local  option  is 
in  effect,  the  legislature  is  powerless  to  au- 
thorize the  sale  of  whisky  or  any  intoxicant 
in  local  option  territory;  that  it  is  so  by 
the  Constitution,  and  every  decision,  until 
the  recent  opinions  by  this  court,  so  holds. 
The  first  case  in  Texas  reviewing  the  effect 
of  the  local  option  law  was  Robertson  v. 
State,  5  Tex.  App.  !.'>.'>.  The  only  question 
in  that  case  was  whether  or  not  the  state 
law,  authorizing  selling  under  saloon  li- 
cense, was  paramount  to  the  local  option 
law  after  the  local  option  law  had  been  vot- 
ed into  effect.  Upon  that  question  the  case 
came  to  the  court  of  appeals,  and  the  court 
held,  in  accordance  with  the  terms  of  the- 
Constitution,  power  had  been  vested  in  the 
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majority  of  the  voting  citizenaliip  of  the  giv- 
■en  territory  to  vote  out  the  sale  of  whisky, 
and  it  at  once  became  the  controlling  law. 
This  ia  so  by  virtue  of  article  16,  §  20,  of 
the  Constitution ;  and  it  also  held,  when  the 
people  had  so  voted,  the  saloon  must  cease 
its  selling  immediately  upon  the  local  option 
law  going  into  effect;  that  the  local  option 
law  was  the  paramount  law,  and  this,  as  I 
understand,  has  not  been  questioned  until 
recently.  The  Edmanson  Case  is  in  direct 
conflict  with  the  Robertson  Case  and  the 
Constitution.  The  Robertson  Case  was  fol- 
lowed by  a  great  number  of  cases,  some  of 
which  I  shall  cite:  Boone  v.  State,  12  Tex. 
App.  184;  Donaldson  v.  State,  15  Tex.  App. 
25;  Kx  parte  Lynn,  19  Tex.  App.  293; 
Robertson  v.  State,  32  Tex.  App.  541;  Gib- 
son v.  State,  34  Tex.  Crim.  Rep.  218,  29  S. 
\V.  1085;  Rathburn  v.  State,  88  Tex.  281, 
31  S.  W.  189.  Other  courts  of  the  federal 
Union  have  followed  the  same  construction. 
See  Rauch  v.  Com.  78  Pa.  490;  State  v. 
Yewell,  63  Md.  120;  Com.  v.  Jarrell,  9  Ky. 
L.  Rep.  144,  5  S.  W.  763 ;  Minnehaha  County 
▼.  Champion,  5  Dak.  433,  41  N.  W.  754; 
Butler  v.  State,  25  Fla.  347,  6  So.  67 ;  Bag- 
ley  V.  State,  103  Ga.  388,  29  S.  E.  123,  32 
S.'  E.  414;  Com.  v.  Mueller,  81*  Pa. 
127;  VVheeler  v.  State,  64  Miss.  462,  1 
So.  632;  Young  v.  Com.  14  Bush,  161; 
State  ex  rel.  Church  v.  Weeks,  38  Mo. 
App.  5G6;  Black,  Intoxicating  Liquors, 
tO-H'8. 

The  second  proposition  that  I  desire  to 
here  reiterate  in  that  dissent  was,  at  the 
same  session  of  the  legislature,  at  page  284, 
that  body  passed  an  act  punishing  a  citizen 
for  pursuing  the  business  of  selling  intoxi- 
cants in  local  option  territory  by  coniine- 
ment  in  the  penitentiary  for  a  period  of 
from  two  to  five  years.  How  these  two  acts 
oan  stand  together  is,  to  my  mind,  incompre- 
hensible. It  is  not  the  law  that  the  legisla- 
ture can  license  the  sale  of  intoxicating  li- 
quors in  local  option  territory,  because  the 
people  have  voted  it  out,  and  by  their  vote, 
under  the  terms  of  the  Constitution,  that 
law  l)ecame  as  sacred  as  the  Constitution, 
And  was  inviolable  until  the  people  in  the 
same  territory  had  again  voted  on  the  ques- 
tion and  repealed  the  law  by  their  vote. 
The  legislature  could  not  repeal  it,  nor  could 
they  change  the  status  of  the  local  option 
law  in  the  given  territory.  It  requires 
the  vote  of  the  people  to  vote  it  in  and  vote 
it  out.  This  is  so  by  all  the  authorities, 
snd  so  thoroughly  that  they  need  not  be 
cited.  For  both  reasons  this  law  should 
be  held  invalid.  I  do  not  understand  how 
it  is  possible  for  the  legislature  to  license 
crime  or  authorize  the  pursuit  of  a  busi- 
ness in  violation  of  law.  This  act  authoriz- 
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ing  the  selling  of  whisky  by  taking  orders  in 
local  option  territory  would  be,  if  the  sale 
occurred,  in  direct  conflict  with  the  local  op- 
tion law,  and  therefore,  where  the  party  is 
pursuing  that  business,  he  would  necessarily 
be  selling  in  violation  of  the  local  option 
law.  Pursuing  such  business  is  a  felony, 
and  in  many  of  the  counties  in  Texas  to-day 
it  is  a  felony  to  make  one  sale  in  local  op- 
tion territory,  without  even  pursuing  the 
business  of  selling.  To  say  that  the  legis- 
lature of  Texas  could  license  crime  would  be 
imputing  to  that  body  an  act  that,  if  direct- 
ly made,  would  be  to  charge  them  with  dere- 
liction in  office.  No  such  motive  ought  to 
be  imputed  to  that  department  of  the  gov- 
ernment. If  the  legislature  could  license  the 
crime  of  violating  the  felony  statute  under 
local  option  law,  then  that  body  could  li- 
cense crime  for  any  other  felony.  If  the 
legislature  can  authorize  a  license  to  a  par- 
ty to  violate  the  local  option  law  by  selling 
intoxicants,  the  same  power  could  authorize 
the  party  to  pursue  the  business  of  commit- 
ting robbery,  arson,  murder,^  horse  stealing, 
etc.  These  are  all  felonies,  as  is  the  pursuit 
of  the  business  or  occupation  of  selling  in- 
toxicants in  local  option  territory. 

So  we  have  the  strange  anomaly  that  an 
act  of  the  legislature  is  upheld  which  auth- 
orizes the  sale  of  whisky  in  local  option  ter- 
ritory by  taking  orders,  and  another  act 
passed  at  the  same  session  and  by  the  same 
legislature,  but  subsequently  enacted,  which 
punishes  the  party  by  incarceration  in  the 
penitentiary  for  the  same  selling.  It  will 
be  noticed  that  the  act  authorizing  this  man- 
ner of  selling  in  local  option  territory  be- 
came effective  on  the  24th  day  of  February, 
1909.  The  statute  prohibiting  the  pursu- 
ing of  this  business  and  affixing  a  peniten- 
tiary punishment  to  it  was  approved  on 
April  15,  1909,  and  became  effective  ninety 
days  after  adjournment  of  the  legislature. 
So  it  was  and  is  the  later  act.  This  latter 
act  was  in  aid  of  local  option,  because  it 
punished  the  party  who  pursued  the  busi- 
ness of  violating  the  local  option  law  with 
a  heavier  punishment  than  where  he  was 
only  making  one  sale,  and  not  pursuing  the 
biisiness.  It  is  another  singular  anomaly  to 
hold  that  the  state  of  Texas  could  take  this 
money  of  its  citizenship,  authorizing  him  or 
them  to  do  that  certain  thing,  and  at  the 
same  time  incarcerate  him  in  the  peniten- 
tiary for  doing  the  particular  act  which 
that  body  had  authorized  him  to  do,  and 
for  which  the  state  had  demanded  and  ac- 
cepted his  money  and  authorized  him  to  do. 
But  this  is  one  of  the  many  incongruities 
growing  out  of  this  character  of  legislation 
in  recent  years.  I  might  mention  another 
one  of  these  incongruities.    The  same  legis- 
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lature,  at  page  51  (Acts  1909)  enacted 
what  is  known  as  "Nonintoxicating  Malt 
Liquor  Law."  Under  that  statute  the  legis- 
lature a£Bxed  a  punishment,  authorizing  the 
license  to  the  citizenship  of  Texas  where 
they  desired  to  sell  nonintoxicating  beer  and 
malt  drinks.  This  was  upheld  in  Ex  parte 
Townsend,  84  Tex.  Crim.  Rep.  350,  144  S. 
W.  628,  Ann.  Gas.  1914C,  814.  In  that  case 
I  also  entered  a  dissent,  showing  the  in- 
congruities and  incompatibilities  of  that 
act  with  other  acts  of  the  legislature  and 
the  decisions  of  this  court.  In  Moreno  t. 
State,  64  Tex.  Crim.  Rep.  660,  143  S.  W. 
156,  Ann.  Cas.  1914C,  863,  my  brethren, 
overruling  a  long  line  of  cases,  held  that 
they  judicially  knew  the  term  or  word 
"beer"  meant  intoxicating  liquors.  With 
this  view  they  were  not  satisfied,  but  went 
further  and  said  they  did  not  have  to  rest 
their  opinion  upon  judicial  knowledge,  be- 
cause the  legislature  of  Texas  had  deter- 
mined what  it  took  to  constitute  an  in- 
toxicant, and  had  defined  it.  In  support 
of  this  they  quoted  an  article,  from  what 
is  known  as  the  Fitzhugh-Robertson  saloon 
license  law.  The  cited  section  is  34  of  that 
act,  and  reads  as  follows:  "The  term  'in- 
toxicating liquor,'  as  used  in  this  act,  shall 
be  construed  to  mean  fermented,  vinous  or 
spirituous  liquors  or  any  composition  of 
which  fermented,  vinous  or  spirituous  li- 
quors is  a  part;  and  all  of  the  provisions  of 
this  act  shall  be  liberally  construed  as 
remedial  in  character."  Acts  31st  Leg. 
(Ist  Ex.  Sess.)  chap.  17. 

It  will  be  noticed  that  under  the  saloon 
law,  when  it  comes  to  selling  intoxicants, 
this  provision  authorizes  the  holder  of  the 
license  to  sell  all  of  these  different  things, 
whatever  may  have  been  their  compound  or 
ingredients,  under  their  saloon  license,  and 
especially  confined  the  term  "intoxicating 
liquors"  to  the  saloon  license  act,  for  it 
uses  the  term  "intoxicating  liquors"  in  the 
quoted  section.  That  it  did  not  apply  to 
local  option  territory  cannot  be  gainsaid, 
or  ought  not  to  be.  I  cite  §  27  of  the  same 
act,  wherein  it  provides  as  follows:  "This 
act,  or  any  of  the  provisions  thereof,  shall 
not  be  construed  to  be  in  conflict  with  any 
local  option  law  now  or  hereafter  to  be  in 
force  in  this  state,  and  no  license  to  any 
retail  liquor  or  retail  malt  dealer  shall  be 
issued  of  shall  be  effective  at  any  place 
where  local  option  law  is  in  force  and  opera- 
tion." 

This  expressly  provides  that  this  act 
shall  not  be  operative  in  local  option  ter- 
ritory, and,  not  only  so,  the  same  provision 
of  exclusion  is  made  in  §  18  and  §  14  and 
§  0  and  S  1  of  this  same  Fitzhugh-Robert- 
son act.  But  my  brethren  in  the  Moreno 
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Case  transferred  and  applied  the  saloon 
license  provisions  in  and  to  local  option 
territory,  in  the  face  of  the  statute  and  the 
Constitution,  which  provide  that  the  local 
option  law  shall  prohibit  sales  of  intoxicat- 
ing liquors.  The  reasons  for  my  dissent 
are  stated  in  the  Moreno  Case,  and  I  do  not 
care  here  to  review  that  matter,  nor  the 
reasoning  for  that  dissent.  I  refer  to  it 
simply  for  this  reason:  That  in  another 
case  in  the  same  volume  (Ex  parte  Towns- 
end,  supra)  my  brethren  sustained  the  act 
of  the  legislature  licensing  sale  of  nonin- 
toxicating liquors  in  same  territory.  In 
the  Moreno  Case  they  held  there  were  no 
nonintoxicating  liquors  in  Texas,  quoting 
the  definition  of  intoxicating  liquors  above 
cited.  If  §  34  of  Fitzhugh-Robertson  act 
is  applied  to  intoxicants  in  local  option  ter- 
ritory, then  it  was  a  matter  of  impossibil- 
ity that  there  should  be  any  nonintoxicat- 
ing malt,  vinous,  or  spirituous  liquors. 
They  would  all  be  intoxicating,  without  ref- 
erence to  amount  of  alcoholic  body  con- 
tained. So  we  have  another  incongruity, — 
the  license  act  of  nonintoxicating  liquors 
upheld  by  my  brethren,  in  the  face  of  the 
Moreno  Case,  which  held  there  was  no  such 
thing  in  Texas  as  nonintoxicating  liquor. 
I  do  not  care  to  follow  this  further. 

Then  we  have  another  singular  anomaly. 
The  statute  under  which  appellant  was  in- 
dicted for  pursuing  the  business  without 
paying  the  license  tax,  and  under  which  he 
was  convicted  and  the  judgment  affirmed, 
was,  as  before  stated,  enacted  in  1909.  What 
is  known  as  the  Allison  bill  was  passed 
in  1913,  found  on  page  125  of  the  acts  of 
the  Thirty -Third  Legislature,  and,  as  amend- 
ed on  page  62,  first  called  session,  of  Thirty- 
Third  Legislature.  Under  the  terms  of  the 
latter  act,  no  shipment  of  intoxicants  could 
be  made  into  local  option  territory,  provid- 
ing a  heavy  punishment  if  such  shipment 
occurred.  Under  the  terms  of  the  Allison 
bill,  the  only  way  a  party  could  get  intoxi- 
cants would  be  to  go  into  the  wet  territory, 
get  the  intoxicants,  and  cany  same  home  in 
person.  He  could  not  ship  it  by  common 
carriers.  If  this  law  is  valid,  and  my  breth- 
ren hold  in  the  recent  case  of  Ex  parte 
Muse,  —  Tex.  Crim.  Rep.  — ,  168  S.  W.  520, 
that  it  is  constitutional,  without  specifying 
whether  all  of  its  provisions  are  or  are  not 
constitutional,  but  in  a  general  way  held 
it  constitutional,  then  it  repeals  the  act  un- 
der which  appellant  was  convicted.  If  this 
act  is  constitutional,  which  prohibits  the 
shipment  of  whisky  into  local  option  territo- 
ry, then  it  necessarily  repealed  the  licenaa 
law  for  selling  by  soliciting  orders.  The 
two  laws  are  absolutely  incongruous,  incom- 
patible, and  flatly  contradictory,  and  the  Al- 
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lison  bill  18  the  later  act,  and  of  course 
would  supersede  any  prior  conflicting  legis- 
lation, if  valid.  The  Allison  bill  was  in  full 
force  and  effect  for  what  it  is  worth  at  the 
time  of  the  affirmance  of  the  judgment.  It 
is  too  well  settled  in  Texas  to  be  questioned 
now,  both  by  statute  and  decision,  that, 
where  a  law  is  repealed  either  at  the  time 
of  the  trial  of  a  party  or  at  the  time  of  the 
decision  of  it  in  the  appellate  court,  he  is 
entitled  to  his  discharge.  It  would  be  unnec- 
essary, I  think,  to  cite  cases  in  support  of 
this  proposition  at  this  late  date. 

I  have  mentioned  these  statutes  to  show 
the  anomalous  condition  of  legislation  and 
decisions  in  regard  to  these  various  matters, 
and  liow  incongruous  and  contradictory  all 
this  legislation  is  and  has  been  for  some 
time.  These  different  acts  place  the  law  of 
Texas  certainly  in  a  very  curiously  absurd 
condition.  In  one  act  a  citizen  is  authorized 
to  sell  whisky  by  paying  the  license,  and  in 
another  act  the  same  legislature  provides 
that  if  he  does  so  sell  he  shall  go  to  the  pen- 
itentiary as  a  felon.  The  saloon-license  act 
of  the  legislature,  which  defines  intoxicating 
liquors  to  include  everything  in  which  vi- 
nous, spirituous,  or  malt  liquors  'enter  as  a 
compound  or  part,  was  held  by  the  majority 
of  this  court  to  apply  to  local  option  terri- 
tory in  the  face  of  the  statute  which  express- 
ly forbids,  and  then  sustains  the  law  li- 
censing nonintoxicating  liquors  which  does 
contain  spirituous,  vinous,  and  malt  liquors. 
Then  we  have  the  Allison  bill,  which  wipes 
out  and  punishes  for  all  shipment,  and  the 
affirmance  of  the  judgment  in  this  case  for 
failing  to  get  his  license  to  order  and  ship 
the  ordered  beer.  These  may  be  classed  as 
the  beatitudes  of  our  jurisprudence  on  this 
subject.  I  cannot  therefore  concur  with  my 
brethren :  First,  because  the  legislature  had 
no  authority  to  license  the  sale  of  intoxi- 
cants in  any  form  by  soliciting  orders  or  any 
other  way  in  prohibition  territory.  It 
would  be  a  violation  of  the  local  option  law 
and  punished  aa  a  felony  to  follow  that 
character  of  business  or  occupation.  Second, 
the  legislature  cannot  tax  or  license  crime. 
And,  third,  appellant  did  not  solicit  orders 
from  anybody,  therefore  did  not  violate  the 
soliciting  order  statute,  even  if  it  was  in 
effect  and  a  valid  law,  and  did  not  sell  or 
offer  to  sell  through  -  orders  or  otherwise. 
Fourth,  if,  as  a  matter  of  fact  or  law,  the  Al- 
lison bill  is  constitutional,  it  supplanted 
the  other  law,  and  appellant's  case  should 
have  been  reversed  and  the  prosecution  dis- 
missed, because  the  law  under  which  he  was 
convicted  was  not  in  force  at  the  time  of 
the  disposition  of  his  appeal.  I  have  not 
cited  nor  commented  upon  the  recent  deci- 
sion of  the  supreme  court  reviewing  thi>> 
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soliciting  order  statute,  but  I  call  attention 
to  it.  It  will  be  found  in  State  v.  Texas 
Brewing  Co.  —  Tex.  — ,  157  S.  W.  1160. 
Chief  Justice  Brown's  opinion  in  the  case 
is  so  clear  and  forceful  that  it  may  be  said 
to  be  unanswerable.  The  views  expressed 
in  that  opinion  are  in  strict  accord  with 
what  I  have  understood  the  law  to  be  and 
decided  since  the  first  appeal  reviewing  the 
local  option  clause  of  the  Constitution  of 
Texas.  Judge  Harper  admits,  in  his  opin- 
ion on  rehearing  in  this  case,  that,  if  the 
license  authorized  the  sale  of  intoxicants  in 
the  given  territory,  the  law  would  be  uncon- 
stitutional, but  tiie  Edmanson  Case  does  not 
80  hold,  because  in  that  instance  the  party 
under  the  testimony  of  many  of  the  witness- 
es was  selling  directly  in  violation  of  the  lo- 
cal option  law,  and  the  judgment  in  that 
case  was  aSirmed,  not  that  he  was  violating 
the  local  option  law,  but  that  he  failed  to 
take  out  license  to  do  so.  I  quote  in  this 
connection  from  Judge  Brown's  opinion: 
"Under  such  license,  it  could,  by  solicitation 
or  taking  orders,  sell  and  deliver  intoxicat- 
ing liquors  in  Clay  county,  because  a  sale 
implies  a  delivery  of  possession  of  personal 
property.  Authority  to  pursue  the  business 
of  selling  intoxicating  liquors  in  a  county 
includes  authority  to  deliver  the  liquor  in 
that  county,  bocause  the  business  could  not 
be  pursued  if  no  sales  were  made,  and  no 
sale  could  be  without  delivery,  actual  or 
constructive.  The  words,  'by  soliciting  or 
taking  orders,'  do  not  limit  the  effect  of  the 
sale  to  pass  title,  nor  do  they  exclude  the  de- 
livery of  the  thing  sold  at  the  place  where 
the  business  is  pursued.  Those  words  are 
descriptive  of  the  method  of  selling.  The 
local  option  law  and  the  Constitution  pro- 
hibited the  sale  of  intoxicating  liquors  in 
Clay  county,  and  the  legislature  could  not 
authorize  the  pursuit,  by  any  method,  of 
the  business  of  selling  such  liquor  there. 
The  state  cannot  levy  an  occupation  tax 
on  a  business  that,  being  pursued,  would  be 
a  violation  of  the  law  and  Constitution. 
Such  license  would  not  protect  the  licensee 
against  prosecution  for  sales  made  under  it." 
Of  course  that  business  would  have  to  be 
pursued  in  the  particular  cotmty  where  the 
prosecution  was  had,  because  the  statute  ex- 
pressly provides  that,  before  he  can  engage 
in  that  business,  he  must  file  with  the  county 
clerk  of  the  county,  in  which  the  business 
is  to  be  pursued,  an  application  in  writing 
for  license  to  engage  therein,  and  shall  state 
the  county  or  portion  of  the  county  in  which 
the  business  is  to  be  pursued,  and,  if  within 
the  corporate  limits  of  any  incorporated  city 
or  town,  that  fact  shall  be  stated,  etc. 
Judge  Brown,  commenting  upon  this  phase 
of  it,  B<dd:     "It  is  beyond  all  question  that 
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tlie  license  must  have  been  issued  by  the 
clerk  of  the  county  in  wliicli  tlie  business 
was  to  be  pursued,  and  the  business  of  sell- 
ing intoxicating  liquors  in  Clay  county,  by 
any  method,  being  unlawful,  it  was  not  the 
subject  of  taxation  by  the  state  or  county." 

I  have  written  the  above  on  the  lines  in- 
dicated in  my  dissent,  largely  for  the  pur- 
pose of  calling  the  attention  of  the  legisla- 
ture to  the  condition  of  our  laws  and  their 
incongruities,  in  obedience  to  the  statute 
which  recjuires  the  judges  of  the  state  to 
■call  the  attention  of  the  legislature  to  such 
defects,  conflicts,  and  incongruities  as  ap- 
pear to  be  in  the  way  or  render  inefScient 
the  enforcement  of  the  laws. 

The  information  includes  another  count 
against  appellant,  charging  him  with  a  vio- 
lation of  the  cold  storage  act  of  the  leg- 
islature of  1909,  p.  53.  But  for  the  opinion 
written  in  the  case  by  the  majority,  I  would 
hardly  think  that  to  be  a  serious  question, 
but  it  seems  to  have  been  included  in  the 
decision.  Briefly  stated,  the  substance  of  the 
facts  disclose  that  the  club,  of  which  appel- 
lant was  a  member,  provided  suitable  means 
for  storing  their  beer  on  ice  for  the  purpose 
of  presei-ving  it  while  they  were  using  it.  It 
excludes  the  idea  that  any  person  had  ac- 
cess to  what  is  termed  the  cold  storage,  ex- 
cept the  club  itself  or  its  members.  It  was 
not  kept  for  any  purpose,  except  to  store  and 
keep  on  ice  the  property  of  the  club.  No 
one  outside  of  the  club  ever  placed  any  com- 
modity on  the  ice,  nor  was  anyone  permit- 
ted to  do  so.  Nothing  was  kept  in  the  re- 
frigerator, nor  was  any  offer  ever  made  to 
receive  anything  from  outsiders  to  be  kept 
for  storage.  It  was  limited  in  its  purpose 
exclusively  to  the  use  of  the  members  of  the 
-club  or  to  the  club  itself.  If  this  was  a 
cold  storage  plant,  within  the  meaning  of 
the  act  of  the  legislature,  then  every  re- 
frigerator could  and  would  be  a  cold  stor- 
age plant,  wherever  kept  in  ordinary  busi- 
ness houses  or  in  private  families.  The 
act  of  the  legislature  of  1909,  p.  53,  pro- 
vides that  in  all  local  option  territory  a 
party  may  pursue  the  business  of  keeping, 
etc.,  "what  is  commonly  known  as  a  'cold 
storage'  or  any  place  by  whatever  name 
known  or  whether  named  or  not,  where 
intoxicating  or  nonintoxicating  liquors  or 
beverages  are  kept  on  deposit  for  others,  or 
where  any  such  liquors  are  kept  for  others 
under  any  kind  or  character  of  bailment 
[by  paying]  an  annual  state  tax  of  $2,000." 
As  before  stated,  the  club  provided  a  place 
for  the  keeping  on  ice  of  their  beer.  It 
was  the  beer  alluded  to  in  the  former  part 
of  the  opinion  that  was  shipped  in  for  the 
use  of  the  members  of  the  club  on  the  terms 
and  under  the  plans  already  detailed.  The 
X,.R.A.1915C. 


testimony  excludes  the  idea  that  any  out- 
sider ever  kept  anything  in  storage  on  this 
ice.  Our  statute  provides  that  words  and 
phrases  used  in  the  Penal  Code  shall  be 
taken  and  accepted  in  their  commonly  un- 
derstood meaning,  unless  the  legislature 
shall  give  it  a  special  definition.  So  we 
have  the  general  statute  which  provides  that 
the  term  "cold  storage"  shall  be  used  and 
understood  in  its  common  and  ordinary 
acceptation,  but  the  statute  did  not  stop 
there.  It  emphasizes  the  fact  that  it  must 
be  what  is  "commonly  known"  as  a  cold 
storage,  or  place  where  these  interdicted 
matters  are  kept  on  deposit  for  others. 
The  testimony  excludes  a  violation  of  the 
cold  storage  act  quoted.  It  was  not  kept 
for  anybody  except  the  club  members, 
where  the  club  had  provided  for  storing 
their  beer.  I  do  not  purpose  to  follow  this 
matter  to  any  great  length,  and  will  cite 
the  case  of  Stewart  v.  Atlanta  Beef  Co. 
which  was  a  Georgia  case,  reported  in  93 
Ga.  12,  44  Am.  St.  Rep.  119,  18  S.  E.  981, 
by  Judge  Lumpkin  of  the  supreme  court 
of  Georgia.  Quoting  from  that  opinion 
the  following  language  is  used:  "The  ob- 
vious meaning  of  the  phrase,  'doing  a  cold 
storage  business,'  is  carrying  on  the  busi- 
ness of  storing  commodities  in  a  cool  place 
for  hire  or  reward.  It  would  certainly 
not  be  contended  that  one  who,  for  his  own 
comfort  or  convenience,  kept  fruits,  moats, 
or  other  perishable  goods  in  a  refrigerator, 
box,  or  room  cooled  artificially,  would  be 
carrying  on  a  cold  storage  business.  It 
would  make  no  difference  in  principle  if  a 
person  engaged  in  the  sale  of  such  articles 
kept  them,  for  the  purpose  of  preservation 
until  sold,  in  such  a  room  or  other  place. 
The  real  business  thus  conducted  would  be 
that  of  a  dealer  in  such  commodities  and 
the  method  employed  for  storing  and  pre- 
serving them  would  be  a  mere  incident  to 
that  business.  The  business  of  storing 
for  hire  the  goods  of  other  people  is  of  an 
entirely  distinct  character.  The  difference 
between  the  two  classes  of  business  indicat- 
ed is  very  plain,  and  the  proposition  that 
a  dealer  in  goods  of  any  kind,  who  merely 
uses  a  cold  storage  receptacle  for  preserv- 
ing his  wares  until  sold,  is  not  engaged  in 
carrying  on  a  cold  storage  business,  is  so 
manifestly  beyond  contention  that,  to  our 
minds,  it  does  not  admit  of  elaboration  or 
discussion;  and  it  is  entirely  immaterial 
what  may  be  the  size  of  the  receptacle, 
room,  or  other  place  in  which  the  goods 
are  stored.  We  therefore  are  fully  satis- 
fied that  the  defendants  in  error  were  not 
liable  to  the  tax  imposed  by  the  clause 
quoted  in  the  first  headnote,  from  the  gen- 
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eral  tax  act  passed  in  1890;  it  appearing 
beyond  dispute  fion)  the  evidence  that  these 
parties  used  tlie  cold  storage  process  for 
no  otlier  purpose  than  to  preserve  their  own 
commodities,  and  that  they  did  not  re- 
ceive or  store,  for  hire  or  otherwise,  any 
goods  whatever  for  other  persons." 

The  statute  under  consideration  in  the 
quoted  case  imposed  a  tax  upon  all  packing 
houses  doing  a  cold  storage  business  in 
that  state,  whether  carried  on  by  the  own- 
ers thereof  or  by  their  agents.  This  was 
a  provision  in  the  Georgia  statute. 

The  cold  storage  article  enacted  by  the 
Texas  legislature  punishes  only  for  a  viola- 
tion of  the  license  act  when  the  cold  storage 
was  kept  for  receiving  deposits  of  others 
than  the  owners  or  interested  parties  in  the 
cold  storage.  Neither  appellant  nor  the 
club,  or  both  combined,  kept  a  "cold  stor- 
age," within  contemplation  of  the  terms  of 
tlie  act  of  1009.  This  is  so  obviously  so 
that  it  would  need  no  discussion.  Cold  stor- 
age, as  "commonly  known,"  means  keeping 
such  cold  storage,  as  a  matter  of  business 
for  hire  or  reward,  a  receptacle  for  storing 
commodities  and  things  of  that  sort  be- 
longing to  others,  and  not  to  the  owners  of 
the  cold  storage. 

For  the  reasons  indicated,  I  have  entered 
the  above  views  as  some  of  the  reasons  for 
dissenting  from  the  majority  opinion. 


MISSOURI  SUPREMK  COURT. 
(Division  No.  2.) 

STATE  OF  MISSOURI,  Respt., 

v. 

EDWARD  PARKER,  Appt. 

(—  Mo.  — ,  170  S.  W.  1121.) 

Robbery  ^  picking  pockets. 

1.  Merely  inserting  one's  hand  into  an- 
other's pocket  and  abstracting  therefrom 
loose  change  with  intent  to  steal  it  does  not 
come  within  a  statute  making  everyone 
guilty  of  robbery  who  feloniously  takes  the 
property  of  another  from  his  person  and 
against  his  will  by  violence  to  his  person. 
Indictment  —  robbery  and  larceny. 

2.  An  indictment  for  robbery  will  support 
a  conviction  for  larceny. 

(November  24,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Marion  Coun- 
ty convicting  him  of  robbery  in  the  first 
degree.     Reversed. 


Note.  —  As  to  the  force  sufficient  to  con- 
stitute robbery,  see  notes  to  Jones  v.  Com. 
67  L.R.A.  432,  and  Monaghan  t.  State,  4S 
L.RJV.(N.S.)  1149, 
L.R.A,1915C, 


Statement  by  Faris,  J.; 

Defendant,  convicted  in  the  circuit  court 
of  Marion  county  of  robbery  in  the  first 
degree,  after  the  usual  motions  for  a  new 
trial  and  in  arrest,  appeals.  The  punish- 
ment assessed  upon  conviction  was  impris- 
onment in  the  penitentiary  for  a  term  of 
five  years. 

The  facts  developed  upon  the  trial,  so 
far  as  they  are  pertinent  to  the  matters  it 
has  become  necessary  for  us  to  discuss  in 
the  opinion,  were  substantially  as  follows: 

In  the  afternoon  of  the  15th  of  February, 
1913,  one  Herman  Buckhold,  the  man  al- 
leged to  have  been  robbed,  and  who  is  the 
prosecuting  witness  herein,  was  in  the  city 
of  Hannibal  for  the  purpose  of  selling  a 
load  of  corn  and  of  cashing  a  check  which 
he  had  received  for  a  carload  of  hay.  This 
check  was  for  the  sum  of  $120  and  a  few 
odd  cents.  The  proceeds  were  paid  to  said 
Buckhold  in  cash,  which  consisted,  odd 
cents  excepted,  of  twelve  ten-dollar  bills. 
Shortly  after  Buckhold  obtained  this  mon- 
ey, defendant  sold  him  a  pair  of  eyeglasses 
for  the  sum  of  $1.  In  the  course  of  the 
sale  of  these  eyeglasses  to  Buckhold,  and 
while  paying  defendant  therefor,  the  money 
in  the  possession  of  Buckhold  was  seen  by 
defendant.  Some  little  time  thereafter,  on 
the  same  afternoon,  and  aV)out  3  o'clock, 
Buckhold  left  Hannibal  and  started  upon 
his  return  to  his  residence;  the  same  being 
some  10  or  11  miles  in  a  northwesterly 
direction  from  Hannibal.  While  Buckhold 
was  in  Hannibal  and  between  the  time  of 
his  arrival  there,  which  was  about  noon, 
and  the  time  of  his  departure  therefrom, 
which  was  about  3  o'clock,  he  had  drunk 
some  four  glasses  of  whisky,  all  of  which 
glasses  he  ingenuously  admits  were  full 
ones.  On  leaving  Hannibal  he  purchased  a 
pint  of  whisky,  from  which,  however,  prior 
to  the  events  hereinafter  detailed,  he  swears 
he  did  not  drink. 

Shortly  after  Buckhold  left  Hannibal  the 
defendant  Parker  and  one  Henry  Settle 
hired  a  horse  and  buggy  and  left  Hannibal, 
ostensibly,  and  as  they  stated  to  the  livery- 
man, for  the  purpose  of  going  to  the  Oak- 
wood  Fair  Ground;  the  same  being  some  2 
miles  from  Hannibal,  but  in  a  different  di- 
rection from  that  taken  by  Buckhold  in  go- 
ing home. 

At  about  the  hour  of  5  o'clock,  defend- 
ant and  said  Settle  caught  up  with  Buck- 
hold  on  the  public  road,  at  a  point  some  7 
miles  distant  from  Hannibal,  and  engaged 
in  conversation  with  him  with  reference  to 
the  sort  of  land  to  be  found  in  the  neighbor- 
hood, leaving  upon  the  mind  of  Buckhold, 
without  (so  far  as  the  record  discloses) 
saying  so  in  direct  or  explicit  language,  the 
impression    that    they    were    land    buyers. 
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Buokhold  stopped  his  wagon.  Tlie  defend- 
ant and  Settle  drove  in  front  of  his  team 
and  stopped  their  buggy,  leaving  the  buggy 
across  the  road  in  such  wise  as  to  obstruct 
the  passage  of  Buckhold's  wagon.  After 
some  other  conversation  as  to  the  soil,  the 
country,  and  the  scenery  within  view,  de- 
fendant and  Settle  asked  Buckhold  to  drink 
a  bottle  of  beer  with  them.  Buckhold  at 
first  demurred,  but  subsequently  partially 
acquiesced;  bat  upon  defendant  and  Settle 
being  unable,  as  they  said,  to  find  a  bottle 
opener,  Buckhold  invited  them  to  have  a 
drink  with  him  from  the  pint  bottle  of 
whisky  which  he  had  theretofore  purchased 
in  Hannibal,  and  which  he  tells  us  had  not 
up  to  that  time  been  opened.  Both  defend- 
ant and  Settle  took  a  small  drink  of  whisky 
from  Buckhold's  bottle.  Thereafter  defend- 
ant came  up  on  one  side  of  Buckhold's 
wagon  and  Settle  upon  the  other.  Settle 
engaged  Buckhold  in  a  conversation  rela- 
tive to  changing  a  $20  bill  for  him,  and 
while  Buckhold  was  engaged  in  this  cop- 
versation  with  Settle,  and  somewhat  .en- 
grossed therein,  and  while  he  was  leaning 
over  toward  Settle,  who  was  on  the  left- 
hand  side  of  the  wagon,  the  defendant 
climbed  upon  the  front  right  wheel  of  the 
wagon,  placed  his  hand  in  Buckhold's  right- 
hand  pantaloons  pocket,  and  abstracted 
therefrom  the  sum  of  $2.25  in  silver  coin. 
Upon  becoming  aware  of  the  actions  of  de- 
fendant, Buckhold  struck  with  his  whip  at 
defendant  and  at  his  team.  The  team  there- 
upon started  very  rapidly,  and  defendant 
was  thrown  or  stepped  from  the  wheel. 

Since  the  facts  which  transpired  at  the 
immediate  moment  of  the  alleged  robbery 
are  pertinent  and  decisive,  and  since  Buck- 
hold  is  the  only  witness  who  testifies  touch- 
ing them,  we  in  fairness  set  out  below  from 
his  testimony  what  he  said,  and  all  he  said 
as  to  the  manner  in  which  defendant  com- 
mitted the  alleged  robbery: 

Q.  In  your  own  way  tell  the  jury  just 
how  it  happened. 

A.  You  see,  while  I  was  talking  to  Mr. 
Settle,  Mr.  Parker  got  up  on  the  wheel  un- 
beknown to  me,  and  got  his  hand  in  my 
pocket,  and  I  never  had  any  idea,  until  I 
felt  his  hand  in  my  pocket  and  felt  the 
money  jingle,  that  he  was  upon  the  wheel 
at  all.  Well,  I  had  the  whip  in  my  hand, 
and  I  just  gave  him  a  punch,  and  the  team 
started  moving,  and  the  wheel  turned,  and 
Mr.  Parker  was  oflT.  I  guess  I  was  scared. 
I  didn't  get  scared  until  I  got  away. 

On  cross-examination,  touching  this  same 
matter  the  prosecuting  witness  said :  "They 
brought  the  bottle  back,  and  one  wanted 
me  to  change  the  money,  and  the  other  ran 
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his  hand  in  my  pocket.  I  was  leaning  over 
when  I  felt  someone's  hand  in  my  pocket. 
While  I  was  talking  to  Settle,  I  felt  wliat 
I  thought  was  a  man's  hand  in  my  pocket. 
My  hair  began  to  get  'curly,'  and  I  got 
frightened  after  the  horses  started  to  run. 
I  didn't  think  there  was  anything  wrong 
until  he  got  his  hand  into  my  pocket;  then 
I  thought  it  was  time  for  me  to  get  away 
from  him.  That  was  the  time  when  I 
noticed  danger,  when  he  got  his  hand  in 
my  pocket  and  took  my  money.  That  is  all 
I  can  say.  That  is  the  time  when  I  got 
scared  and  dug  out.  I  got  scared  right 
then.  I  didn't  see  him  when  he  put  his 
hand  in  my  pocket." 

Many  objections  are  raised  by  the  defend- 
ant, but  the  above  statement  and  the  above 
excerpts  from  the  testimony  of  the  prose- 
cuting witness  illustrate  the  only  one  of  the 
alleged  errors  urged  upon  us  by  defend- 
ant which  we  regard  as  pertinent.  Men- 
tion of  other  matters  complained  of  would 
do  no  good.  Such  mention  would  be  utter- 
ly useless,  either  as  an  aid  to  illumination 
of  this  case  or  as  an  aid  to  the  science  of 
jurisprudence,  and  would  but  serve  to  ob- 
scure the  one  decisive  point  in  the  case 
which  we  discuss  in  the  opinion.  If  other 
facts,  however  illustrative  of  this  point, 
shall  become  necessary,  we  will  advert  to 
them  and  set  them  out  in  the  discussion  of 
the  legal  phase  involved. 

Messrs.  Nelaon  &  Bigger  and  Whltc- 
cotton  &  Wight,  for  appellant: 

Robbery  in  the  first  degree  involves  an 
intentional  putting  in  fear,  or  the  use  of 
violence  by  the  defendant. 

State  V.  Sommers,  12  Mo.  App.  375 ;  State 
v.  Smith,  119  Mo.  439,  24  S.  W.  1000; 
State  V.  Jenkins,  36  Mo.  372;  State  v.  How- 
erton,  59  Mo.  91. 

It  is  of  the  very  essence  of  robbery  in 
the  first  degree,  that  the  violence  shall  be 
present  and  immediate,  and  without  it  so 
being  there  is  no  case  made. 

State  v.  Smith,  119  Mo.  439,  24  S.  W. 
1000. 

It  is  not  robbery  to  obtain  property  from 
another  without  violence  to  the  person,  by 
"artifice  and  tricking." 

Thomas  v.  SUte,  91  Ala.  34,  9  So.  81; 
Doyle  T.  State,  77  6a.  513. 

It  ia  not  robbery  to  obtain  property  from 
another  by  the  use  of  only  sufiicient  force 
to  remove  property  from  the  pocket  of  the 
owner. 

Fanning  v.  State,  66  Ga.  167,  4  Am.  Crim. 
Rep.  561;  Territory  v.  McKern,  3  Idaho, 
16,  26  Pac.  123;  State  v.  Sommers,  12  Mo. 
App.  374. 
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Messrs.  John  T.  Barker,  Attorney  Gen- 
«ral,  and  Brnest  A.  Gre^n,  Assistant  At- 
torney General,  for  the  State: 

Defendant  was  guilty  of  robbery  in  the 
first  degree. 

State  V.  Broderick,  69  Mo.  319;  State  v. 
Weinhardt,  253  Mo.  629,  161  S.  W.  1151; 
34  Cye.  1799 ;  State  v.  Montgomery,  109  Mo. 
645,  32  Am.  St.  Rep.  684,  19  S.  W.  221; 
Colbey  t.  State,  46  Fla.  112,  110  Am.  St. 
Rep.  87,  35  So.  189;  Mahoney  v.  People,  3 
Hun,  202;  Com.  v.  Davis,  23  Ky.  L.  Rep. 
1717,  66  S.  W.  27;  Klein  ▼.  People,  113 
III.  696;  Smith  v.  State,  117  Ga.  320,  97 
Am.  St.  Rep.  165,  43  S.  E.  738;  People  v. 
Campbell,  234  111.  391,  123  Am.  St.  Rep. 
107,  84  N.  E.  1035,  14  Ann.  Cas.  386; 
State  V.  McCune,  5  R.  I.  60,  70  Am.  Dec. 
176;  Evan's  v.  State,  80  Ala.  4;  Snyder  v. 
Com.  21  Ky.  L.  Rep.  1538,  66  S.  W.  679; 
Davis  V.  Com.  21  Ky.  L.  Rep.  1295,  64  S. 
W.  959;  State  v.  Nicholson,  124  N.  C.  820, 
32  S.  E.  813;  Com.  v.  Titsworth,  30  Ky.  L. 
Rep.  402,  98  S.  W.  1028;  State  v.  Carr,  43 
lovra,  418;  Jones  v.  Com.  112  Ky.  689,  99 
Am.  St.  Rep.  330,  57  L.R.A.  432,  66  S.  W. 
«33;  Stockton  v.  Com.  126  Ky.  268,  101  S. 
W.  298;  State  v.  Sanders,  14  N.  D.  203, 
103  N.  W.  419;  Britt  v.  State,  7  Humph. 
45;  Coffelt  v.  State,  27  Tex.  App.  608,  11 
Am.  St.  Rep.  205,  11  8.  W.  639. 

Farls,  J.,  delivered  the  opinion  of  the 
court: 

The  chief  contention  made  by  the  defend- 
ant is  that  the  proof  does  not  show  that  he 
is  guilty  of  robbery  in  the  first  degree,  with 
which  crime  he  was  charged  in  the  infor- 
mation, and  of  which  he  was  convicted.  At 
the  close  of  the  state's  case,  and  again  at 
the  close  of  all  of  the  evidence,  defendant 
prayed  the  court  to  so  instruct  the  jury, 
and  the  court  refused  to  do  so.  We  set  out 
in  the  statement  all  of  the  testimony  bear- 
ing upon  this  contention. 

The  crime  of  robbery  in  the  first  degree 
is  defined  by  our  statute  thus:  "Sec.  4530. 
Every  person  who  shall  be  convicted  of  fe- 
loniously taking  .  the  property  of  another 
from  his  person,  or  in  his  presence,  and 
against  his  will,  by  violence  to  his  person, 
or  by  putting  him  in  fear  of  some  im- 
mediate injury  to  his  person;  .  .  .  shall 
be  adjudged  guilty  of  robbery  in  the  first 
degree." 

In  passing,  though  not  pertinent,  except 
as  throwing  light  upon  the  cases  which  we 
cite  which  were  adjudged  at  common  law, 
we  may  say  that  at  common  law  the  ele- 
ments of  robbery  were  practically  the  same 
as  under  the  statute  above  quoted.  State  v. 
Lawler,  130  Mo.  loc.  cit.  371,  61  Am.  St. 
Rep.  575,  32  S.  W.  979.  Our  statute  de- 
nounces but  one  offense,  which,  however, 
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may  be  committed,  as  to  the  phase  here  in 
question,  in  the  instant  case,  in  two  ways: 
By  the  felonious  taking  of  the  property  of 
another  from  his'  person  (a)  by  violence, 
or  (b)  by  putting  him  in  fear  of  some  im- 
mediate injury  to  his  person.  State  v. 
Smith,  119  Mo.  loc.  cit.  446,  24  S.  W.  1000. 

Manifestly  no  lengthy  or  involved  argu- 
ment is  necessary  to  prove,  under  the  facts 
in  the  instant  case,  that  Buckhold  was  not, 
at  or  prior  to  the  taking  of  the  silver  coins 
from  his  pocket,  put  in  fear  by  defendant, 
or  by  his  accomplice  Settle,  of  any  im- 
mediate injury  to  his  person.  The  fright 
of  him  who  is  robbed  must  be  under  the  law 
an  objective  fright,  as  contradistinguished 
from  subjective  fright;  it  must  have  been 
due,  in  short,  to  some  act  on  the  part  of 
the  accused,  and  not  arise  from  the  mere 
temperamental  timidity  of  the  person  whose 
property  happens  to  be  stolen  from  his  per- 
son or  presence.  State  v.  Weinhardt,  253 
Mo.  629,  163  S.  W.  1151.  Here  defendant 
merely  put  his  hand  into  the  pocket  of 
Buckhold  while  his  accomplice  Settle  en- 
gaged him  in  conversation.  The  act  of  theft 
was  wholly  accomplished  before  Buckhold 
got  frightened.  No  blow  was  struck  or 
threatened;  no  weapon  was  used  or  shown; 
or  was  any  threat  of  injury,  either  immedi- 
ate or  remote,  uttered  by  defendant.  Rob- 
bery by  putting  in  fear,  then,  clearly  falls 
out  of  the  case.  In  fact,  learned  counsel 
for  the  state  do  not  urge  this  phase  of  rob- 
bery. 

The  state  does  contend,  however,  that  the 
force  used  by  defendant  in  inserting  his 
hand  into  the  pocket  of  Buckhold,  and  in 
drawing  from  such  pocket  the  stolen  silver 
coins,  was  and  constituted  such  violence, 
under  our  statute,  to  make  out  robbery  in 
the  first  degree.  In  this  contention  we  can- 
not agree.  Here  the  coins  stolen  were  lying 
loose  in  Buckhold's  pocket.  No  force  or 
violence  was  necessary  to  separate  them 
from  Buckhold. 

Our  attention  is  called  to  the  case  of 
State  T.  Broderick,  59  Mo.  318,  but  in  that 
case  the  watch  chain  of  the  prosecuting 
witness  was  larcenously  taken  by  defendant 
Broderick  by  forcibly  tearing  it  from  the 
vest  and  from  the  watch,  to  both  of  which 
it  was  attached.  When  the  prosecuting 
witness  attempted  to  recover  the  chain,  the 
defendant  struck  him  and  ran.  It  is  fairly 
clear  from  the  reported  case  that  the  strik- 
ing of  the  prosecuting  witness  by  the  de- 
fendant Broderick  was  after  the  breaking 
loose  of  the  chain  from  the  person,  and 
after  the  legal  asportation  of  the  chain 
was  consummated.  We  are  not  aided  at 
all,  then,  by  this  latter  phase  of  force  and 
violence,  since  force  to  prevent  arrest,  or 
to  prevent  recovery  of  the  stolen  property 
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after  the  asportation  of  the  property  is 
complete  and  after  detachment  from  the 
person  of  the  owner  of  the  property  is  con- 
summated, is  not  a  necessary  element  of 
robbery  in  the  first  degree.  Kelly,  Crim. 
Law,  629;  Thomas  v.  State,  91  Ala.  34,  9 
So.  81;  Routt  V.  State,  61  Ark.  594,  34  S. 
W".  262;  People  v.  Stevens,  141  Cal.  488,  75 
Pac.  62;  Dawson  v.  Com.  25  Ky.  L.  Rep. 
5,  74  S.  W.  701.  In  other  words,  the  vio- 
lence used  in  the  robbery  must  precede,  or 
be  contemporaneous  with,  the  taking  of 
the  property.  34  Cyc.  1799.  The  presence 
of  force  or  violence  of  the  latter  sort  will 
not  serve  to  make  that  act  of  larceny  rob- 
bery, which  without  such  belated  act  of 
force  would  have  been  but  ordinary  larceny. 
Thomas  v.  State,  91  Ala.  34,  9  So.  31; 
Kelly,  Crim.  Law,  629,  supra;  34  Cyc.  and 
cases  cited,  supra. 

Our  court  held  in  the  Broderick  Case,  su- 
pra, that  defendant  therein  was  properly 
convicted  of  robbery.  The  distinction  be- 
tween the  facts  in  that  case  and  those  in 
the  instant  case  is  obvious.  In  the  Broder- 
ick Case  the  chain  was  attached  to  the 
clothing  of  the  prosecutor  and  to  a  watch, 
inferably  in  a  pocket  of  the  latter's  cloth- 
ing. In  order  to  remove  this  chain,  the 
thief  had  to  use  sufficient  force  to  break 
it  loose  both  from  prosecutor's  buttonhole 
and  from  his  watch.  Here  the  coins  stolen 
were  merely  stealthily  lifted  from  Buck- 
hold's  pocket,  where  they  were  lying  unat- 
tached to  his  person. 

Such  filching  of  loose  property  from  the 
pocket  with  no  more  force  than  is  neces- 
sary to  lift  and  remove  the  property  from 
the  pocket  is  not  robbery,  but  larceny. 
Colbey  v.  State,  46  Fla.  112,  110  Am.  St. 
Rep.  87,  35  So.  189;  Spencer  v.  State,  106 
Ga.  692,  32  S.  E.  849,  11  Am.  Crim.  Rep. 
674;  Fanning  v.  State,  60  Ga.  167,  4  Am. 
Crim.  Rep.  561 ;  Woodward  v.  State,  9  Tex. 
App.  412;  Johnson  v.  Com.  24  Gratt.  655; 
Reg.  V.  Walls,  2  Car.  4  K.  214;  Rev.  Stat. 
1909,  §§  4538,  4539.  The  difference  between 
robbery  and  theft  from  the  person  of  an- 
other, which  our  legislature  has  formally 
and  fully  recognized  by  the  enaction  of  said 
%%  4538  and  4539,  Rev.  Stat.  1909  (amended 
Laws  1911,  pp.  193  and  194),  lies  in  the 
force  used  or  fear  induced,  or  in  the  lack 
thereof.  People  v.  Campbell,  234  111.  391, 
123  Am.  St.  Rep.  107,  84  N.  E.  1033,  14 
Ann.  Cas.  186;  Hall  v.  People,  171  111.  540, 
49  N.  E.  495;  Rex  v.  Gray,  2  East,  P.  C. 
708;  Rex  v.  Steward,  2  East,  P.  C.  702; 
Rex  v.  MacCauley,  1  Leach,  C.  L.  287;  Rex 
v.  Gnosil,  1  Car.  &  P.  304;  People  v. 
Church,  116  Cal.  300,  48  Pac.  125;  Jack- 
son V.  State,  69  Ala.  249;  Fanning  v.  State, 
66  Ga.  167,  4  Am.  Crim.  Rep.  561;  Shinn 
V.  State,  64  Ind.  13,  31  Am,  Rep.  110,  3  Am. 
L.R.A.1915C. 


Crim.  Rep.  396;  Com.  v.  Ordway,  12  Cush. 
270.  Larceny  committed  by  snatching  or 
jerking  the  property  of  another  person  from, 
such  owner's  person,  where  such  property 
is  so  attached  to  the  person  or  clothing  as 
to  afford  resistance,  or  where  there  is  an 
antecedent  or  contemporaneous  struggle 
over  the  taking  of  the  property,  and  as- 
portation from  the  owner  is  accomplished 
by  superior  force,  is  robbery  (State  v. 
Moore,  106  Mo.  480,  17  S.  W.  658;  State 
V.  Broderick,  59  Mo.  318;  Rex  v.  Moore,  1 
Leach,  C.  L.  335;  Rex  v.  Lapier,  1  Leach, 
C.  L.  320,  2  East,  P.  C.  557,  708;  Rex  v. 
Mason,  Russ.  &,  R.  C.  C.  419;  Usom  v.  State, 
97  Ga.  194,  22  S.  E.  399;  Smith  v.  State, 
117  Ga.  320,  97  Am.  St.  Rep.  165,  43  S.  E. 
736;  State  v.  McCune,  5  R.  I.  60,  70  Am. 
Dec.  176;  Jackson  v.  State,  114  Ga.  826, 
88  Am.  St.  Rep.  60,  40  S.  E.  1001,  14  Am. 
Crim.  Rep.  586;  State  v.  Donohue,  —  X.  J. 
L.  — ,  59  Atl.  12;  People  v.  Stevens.  141 
Cal.  488,  75  Pac.  62;  Colbey  v.  State,  4(> 
Fla.  112,  110  Am.  St.  Rep.  87,  35  So.  189; 
McDow  V.  State,  110  Ga.  293,  34  S.  E.  1019; 
Klein  v.  People,  113  111.  596;  State  v.  Mil- 
ler, 53  Kan.  324,  36  Pac.  751;  Brown  v. 
Com.  135  Ky.  635,  135  Am.  St.  Rep.  471, 
117  S.  W.  281,  21  Ann.  Cas.  672) ;  but  where 
the  property  is  taken  from  the  person  by 
merely  lifting  it  from  the  person  or  pocket, 
then  it  is  larceny  merely,  and  the  prosecu- 
tion should  be  had  under  either  §  4538  or 
§  4539,  as  amended,  according  as  the  prop- 
erty stolen  may  or  may  not  exceed  the  value 
of  $30.  If  the  act  of  defendant  in  this  case 
be  robbery,  then  the  legislature  did  a  vain 
and  futile  thing  in  enacting  so  much  of 
§§  4538  and  4539,  supra,  as  denounces  thefts 
from  the  person. 

It  follows  that,  since  upon  the  facta 
shown  defendant  was  not  guilty  of  robbery, 
the  instruction  prayed  by  defendant  in  the 
nature  of  a  demurrer  to  the  evidence  should 
have  been  given.  This  view  renders  a  rever- 
sal of  the  case  necessary.  We  shall  not  re- 
verse the  same  and  discharge  the  defendant, 
however,  since  it  has  been  held  that,  under 
an  indictment  for  robbery,  the  accused  may 
properly,  in  a  proper  case,  be  convicted  of 
larceny.  State  v.  Brannon,  65  Mo.  63,  17 
Am.  Rep.  643;  25  Cyc.  103,  and  cases  cited: 
State  V.  Keeland,  90  Mo.  337,  2  S.  W.  4^2. 
Pursuant  to  the  prayer  in  the  appellant's 
brief,  we  will  reverse  and  remand  the  case 
for  such  action  as  the  state  may  be,  upon 
the  law  and  the  facts,  advised  to  take. 
Other  errors  alleged  we  need  not  now  notice, 
as  they  are  such  as  will  not  necessarily 
happen  again. 

In  passing,  and  in  view  of  the  attack 
made  below  upon  the  goodness  of  the  infor- 
mation, but  which  attack  seems  to  have 
been  practically  abandoned  here  by  defend- 
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ant,  we  may  add  that  in  our  opinion  the 
information  is  sufficient.  State  v.  Mont- 
gomery, 109  Mo.  645,  32  Am.  Rep.  684,  19 
S.  \V.  221;  State  v.  Calvert,  209  Mo.  280, 
107  S.  \V.  1078;  State  v.  Kennedy,  154  Mo. 
268,  35  S.  W.  293.  It  contains,  it  may  be, 
words  of  surplusage  added  by  learned  coun- 
sel who  drew  it,  out  of  the  abundance  of 
caution,  but  it  is  nevertheless  good.  State 
T.  Flynn,  258  Mo.  211,  167  S.  W.  516;  Kel- 
ly, Crim.  Law,  625. 

Let  the  case  be  reversed  and  remanded. 

Walker,  P.  J.,  and  Brown,  J.,  concur. 


NEBRASKA  SUPREME  COURT. 

ARTHUR  B.  WOOD,  Treasurer  of  the  Coun- 
ty of  Red  Willow, 
v. 
McCOOK  WATERWORKS  COMPANY, 
Appt. 

(—  Neb.  — ,  149  N.  W.  417.) 

Tax  —  assessment  of  personalty  ^  time. 

1.  The  revenue  law  as  to  the  assessment 

Headnotes  by  Fawcett,  J. 


of  personal  property  examined,  as  set  out  in 
the  opinion,  and  construed  to  mean  that 
such  property  shall  be  listed  and  assessed 
with  reference  to  the  quantity  held  or  owned  ' 
on  the  1st  day  of  April  in  the  year  for 
which  the  property  is  required  to  be  listed. 
Same  ^  change  in  use  of  property  —  el-. 

feet. 

2.  One  who  owns  personal  property  sub- 
ject to  taxation  at  the  time  when  it  is  re- 
turnable for  assessment  and  taxation'  for 
any  year  cannot  escape  liability  for  the  tax 
for  such  year  by  subsequently  devoting  the 
property  to  a  purpose  which  would  there- 
after render  it  not  subject  to  taxation,  nor 
by  a  sale  of  such  property  to  a  municipal 
or  other  corporation,  in  whose  hands  sucli 
property  thereafter  would  not  be  subject  to 
taxation. 

(November  12,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Red  Willow 
County,  overruling  a  demurrer  to  a  petition 
filed  to  recover  taxes  assessed  against  de- 
fendant upon  personal  property.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Frank  E.  Bishop,  John  £.  Kel- 
ley,  and  C.  E.  Eldred,  for  appellant: 
The  property  having  been  transferred  into 


yote.  — Taxes:    acquisition    of    exempt 
character  after  tax  day. 

As  to  assessability  of  property  brought 
into  tax  district  after  tax  day,  see  the  note 
to  Hammond  Lumber  Co.  v.  Smart,  38 
L.R.A.(N.S.)  856;  and  for  the  subject  of 
personal  property  acquiring  a  taxable  na- 
ture after  tax  day,  see  the  note  to  Citizens' 
Bank  &  T.  Co.  v.  Board  of  Assessors,  38 
L.R.A.1N.S.)   1157. 

As  to  effect  of  acquisition  of  title  by  emi- 
nent domain  to  cut  off  tax  lien,  see  note  to 
Gasaway  v.  Seattle,  21  L.R.A.(N.S.)   68. 

For  the  acquisition  of  property  by  the 
public  as  affecting  tax  proceeding  previous- 
ly instituted,  or  previously  existing  tax  lien, 
see  the  note  to  Foster  v.  Duluth,  48  L.R.A. 
(X.S.)  707. 

It  will  be  observed  that  in  Wood  v.  Mc- 
CooK  Watekwobks  Co.  the  question  was  as 
to  the  personal  liability  of  the  waterworks 
company  for  the  tax,  and  it  is  thus  dis- 
tinguished from  the  cases  discussed  in  the 
note  last  referred  to,  as  there  the  question 
was  not  as  to  personal  liability,  but  as  to 
the  liability  of  the  property  itself,  as  dis- 
tinguished from  a  personal  liability  of  the 
owner. 

The  difficulty  of  this  subject  is  that,  as 
the  question  usually  arises,  there  is  no  defi- 
nite tax  day.  It  is  variously  held  that  the 
crucial  day  is  the  day  of  opening  the  assess- 
ment books,  the  day  of  closing  them,  the 
time  of  completing  the  assessment,  the  day 
whim  the  lien  attaches,  and  the  day  when 
the  (axes  become  due  and  payable. 

The  cases  in  general  are  of  one  of  two 
L.B.A.1915C. 


classes:  (1)  When  an  exempting  statute 
comes  into  effect  during  the  year,  or  (2) 
when  the  property  is  acquired  during  the 
year  by  an  owner  exempt  from  taxes. 

The  reader  will  remember  that  "an  al- 
leged grant  of  exemption  from  taxation  will 
be  strictly  construed"  (37  Cyc.  892).  It 
is  the  general  rule  that  property  will  not 
be  relieved  from  the  ta-xes  of  the  current 
year  where  such  taxes  are  due  and  payable 
at  the  time  the  property  is  acquired  by  an 
exempt  owner,  or  at  the  time  that  an  ex- 
empting statute  takes  effect;  and  the  same 
is  generally  true  where  the  lien  has  at- 
tached at  the  time  of  such  change  in  owner- 
ship or  in  the  law. 

Where,  at  the  time  of  the  change,  the  tax 
is  neither  due  nor  a  lien,  it  is  hardly  worth 
while  to  formulate  rules  on  the  subject  in 
view  of  the  variety  of  systems  of  taxation. 

Exempting  statute  or  constitutional  provi- 
sion coming  into  force  during  the  year. 

Cases  where  the  statute  expressly  pro- 
vides as  to  its  effect  on  current  taxes  are 
excluded,  as  are  cases  where  the  new  act 
does  not  exempt,  but  substitutes  a  new 
method  of  taxation  (see  M'Quilkin  v.  Doe, 
8  Blackf.  581,  and  San  Francisco  v.  Paeiflo 
Teleph.  &  Teleg.  Co.  166  Cal.  244,  135  Pac. 
971).  For  Louisiana  and  New  York  Cases, 
see  those  headings  infra. 

— taxes  due  at  time  of  new  law. 

An  exempting  statute  will  not  release 
taxes  which  are  due  at  the  time  when  it 
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the  hands  of  the  city  of  McCook,  where  it 
was  exempt  from  taxation,  prior  to  the  time 
the  assessment  was  completed  and  levy  of 
'tax  made,  and  prior  to  the  time  when  the 
tax  would  become  a  lien  upon  the  property, 
the  attempted  taxation  was  void. 

Hacker  v.  Howe,  72  Neb.  385,  100  N.  W. 
1127,  101  N.  W.  255;  State  ex  rel.  Mickey 
V.  Drexel,  76  Neb.  751,  107  N.  W.  110;  .^tna 
Ins.  Co.  V.  New  York,  153  N.  Y.  331,  47  N.  E. 
583;  Gachet  v.  New  Orleans,  52  La.  Ann. 
813,  27  So.  348;  Prytania  Street  Market 
Co.  V.  New  Orleans,  110  La.  835.  34  So.  797; 
Louisville  Water  Co.  v.  Kentucky,  170  U. 
S.  127,  132,  42  L.  ed.  975,  977,  18  Sup.  Ct. 
Rep.  571;  Public  Schools  v.  O'Connor,  143 
Mich.  35,  108  N.  W.  426. 


Mr.  W.  H.  Somerville,  for  appellee: 
The  sale  of  its  property  by  the  McCoolc 
Waterworks  Company  between  the  time  of 
the  assessment  and  the  making  of  the  levy 
by  the  state  and  county  authorities  did  not 
operate  to  discharge  its  obligations  to  pay 
the  amount  of  this  tax. 

Foster  &  S.  Lumber  Co.  v.  Leisure,  3  Neb. 
(Unof.)  237,  91  N.  W.  556;  People  ex  rel, 
Twenty-Third  Street  R.  Co.  v.  lax  &  A. 
Comrs.  91  N.  Y.  593;  Association  for  Bene- 
fit of  Colored  Orphans  v.  New  York,  J04  N. 
Y.  581,  12  N.  h.  279;  Re  American  I'ine 
Arts  Soc.  151  N.  Y.  621,  45  N.  E.  1131; 
./Etna  Ins.  Co.  v.  New  York,  153  N.  Y.  331, 
47  N.  E.  593;  Howell  v.  Scott,  44  Kan.  247, 
24  Pac.  481;  Home  Missions  v.  New  York, 
91  Hun,  642,  37  N.  Y.  Supp.  96;  SUters  of 


takes  effect,  and  as  to  which  it  is  silent. 
State  V.  Certain  Lands,  40  Ark.  35;  Louis- 
ville VN'ater  Co.  v.  Hamilton,  81  Ky.  517 ; 
Appeal  Tax  Ct.  v.  Baltimore  Academy,  5U 
Md.  437.  See  also  Henderson  v.  Stisted 
Twp.  17  Ont.  Rep.  673,  infra  " — law  passed 
after  completion  of  assessment." 

Thus,  in  Louisville  Water  Co.  v.  Hamil- 
ton, 81  Ky.  517,  it  was  held  that  the  water 
company  was  not  relieved  from  the  payment 
of  taxes  "due  or  imposed  before  the  act  was 
passed,"  such  act  providing  that  "the  Louis- 
ville Water  Company  is  hereby  exempted 
from  the  payment  of  taxes  of  all  kinds,  of 
whatever  character, — state,  municipal,  and 
special,"  the  court  stating  that  it  was  only 
intended  to  relieve  the  company  from  the 
burden  that  might  thereafter  be  imposed, 
and  that  a  statute  would  not  he  considered 
to  be  retrospective  unless  such  was  the  plain 
legislative  intent.  (See  also  Louisville 
Water  Co.  v.  Com.  6  Ky.  L.  Rep.  519,  ab- 
stract. ) 

It  was  held,  however,  in  State  ex  rel. 
Hudson  V.  Academy  of  Science,  13  Mo.  App. 
213,  that  an  exempting  statute  taking  ef- 
fect after  the  assessment  would  bar  collec- 
tion proceedings  against  the  property,  but 
whether  the  taxes  were  due  at  the  time  the 
statute  took  effect  does  not  appear.  In 
that  case  the  taxes  of  1877  had  been  as- 
sessed in  August,  1876,  and  it  was  held  that 
the  collector  might  not  commence  proceed- 
ings to  subject  the  property  to  such  taxes 
of  1877  after  July  30,  1877,  when  an  ex- 
empting statute  went  into  force,  which 
statute  in  effect  repealed  the  enactment  un- 
der which  the  assessment  was  made.  The 
court  said:  "We  are  of  opinion  that  where 
the  legislature  exempts  from  taxation  a  cer- 
tain class  of  property  which  had  been  sub- 
ject to  taxation,  and  makes  no  provision  as 
to  the  collection  of  taxes  already  assessed 
against  such  property,  its  intention  must 
be  that  proceedings  should  not  afterwards 
be  inaugurated  to  subject  the  exempted 
property  to  the  tax  which  had  been  removed, 
although  the  assessment  was  made  before 
the  repeal  of  the  tax." 

The  court  in  the  last  case  cited  Mitchell  v. 
Craven  County,  71  N.  C.  400,  holding  that 
L.R.A.1915C. 


taxes  levied  by  a  township  board  of  trustees 
for  a  certain  purpose  authorized  by  law 
could  not  be  collected  where,  after  such  tax- 
es had  been  "levied,"  a  statute  was  passed 
which  repealed  the  old  law,  and  forbade  the 
board  to  levy  and  collect  taxes  for  said  pur- 
pose. 

While  without  the  scope  of  this  note, 
reference  may  be  made  in  this  connection 
to  Oakland  v.  Whipple,  44  Cal.  303,  holding 
that  a  pending  action  by  a  city  for  delin- 
quent taxes  of  the  preceding  year  will  not 
be  affected  by  the  passage  oi  a  new  statute 
repealing  all  prior  acts  so  far  as  they  con- 
flict with  the  new  statute,  and  providing 
for  a  new  method  of  collection  of  delinquent 
ta.\'es,  where,  at  the  time  of  the  passage  of 
this  statute,  the  proceeding  required  therein 
could  not  be  taken  in  respect  to  the  taxea 
of  the  preceding  year,  as  it  was  then  too 
late.  The  court  considered  that  the  statute 
did  not  repeal  the  existing  law  so  far  as 
concerned  taxes  due  at  the  time  of  its  pas- 
sage, as  such  a  remission  of  taxes  would 
not  be  inferred. 

— ^taxes  a  lien  at  time  of  new  law. 

An  exempting  statute  will  not  release 
taxes  which  are  a  lien  at  the  time  the  stat- 
ute takes  effect,  and  as  to  which  the  statute 
is  silent.  People  ex  rel.  McCullough  v. 
Deutsche  Gemeinde,  249  111.  132,  94  N.  E. 
102;  People  ex  rel.  McCullough  v.  Logan 
Square  Presby.  Church,  249  111.  9,  94  N.  E. 
155;  Mcllenry  Baptist  Church  v.  McNeal, 
86  Miss.  22,  38  So.  195. 

Thus,  an  exemption  by  statute,  taking, 
effect  July  1,  will  not  relieve  real  property 
from  the  taxes  of  that  year  where  the  rev- 
enue statute  fixes  the  1st  day  of  April  as 
the  day  determining  the  status  of  property 
for  taxation,  and  provides  that  the  taxes 
upon  real  property  shall  be  a  lien  on  that, 
day.  People  ex  rel.  McCullough  v.  Deutsche 
Gemeinde,  240  111.  132,  94  N.  E.  162. 

So,  it  was  held  in  McHcnry  Baptist 
Church  v.  McNeal,  86  Miss.  22,  38  So.  195, 
that  where  by  statute  the  lien  for  taxes 
attached  from  February  1,  a  statute  passed 
later  in  the  year,  exempting  a  corporation 
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the  Poor  t.  Kew  York,  51  Hun,  3SS,  3  N. 
Y.  Supp.  433;  State  v.  Ewing,  11  Lea,  172; 
Hennepin  County  v.  St.  Paul,  M.  &  M.  R. 
Co.  33  ^finn.  534,  24  N.  W.  190;  First  Cong. 
Church  v.  Linn  County,  70  Iowa,  306,  ao 
^.  VV.  650;  Independent  School  Dist.  v. 
Hewitt.  105  Iowa,  663,  75  N.  W.  497; 
Clearwater  Timber  Co.  v.  Nez  Perce  Coun- 
ty, 155  Fed.  633;  New  York  v.  Tax  &,  A. 
Comrs.  104  U.  S.  466,  26  L.  ed.  632;  Public 
Schools  T.  O'Connor,  143  Mich.  36,  108  N. 
W.  426. 

Mr.  C.  D.  Ritchie  also  for  appellee. 

Fawcott,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  plaintiff  in 
his  official  capacity,  in  the  district  court  for 


Red  Willow  county,  to  recover  taxes  upon 
personal  property  assessed  against  the  de- 
fendant for  the  year  1911.  A  general  de- 
murrer to  the  petition  was  overruled,  and, 
defendant  declining  to  plead  further,  judg- 
ment was  entered  for  plaintiff  for  the 
amount  of  the  tax.    Defendant  appeals. 

The  petition  alleges  substantially:  Xliat 
on  April  1,  1911,  defendant  was  a  corpora- 
tion, with  its  principal  office  and  place  of 
business  and  all  of  its  property,  upon  which 
the  tax  was  assessed,  located  in  the  city  of 
McCook,  and  also  in  school  district  No.  17; 
that  on  that  date  defendant  was  engaged 
in  selling  water  to  the  city  of  McCoolc  and 
its  inhabitants,  and  was  the  owner  of  a 
valuable  plant  and  of  a  franchise  permitting 
it  to  engage  in  such  business  in  that  city: 


which  bought  the  property  in  August,  did 
not  relieve  the  property  from  the  taxes  of 
the  current  year.  The  court  stated  that  the 
exempting  statute  was  not  intended  to  have 
any  retroactive  effect,  and  as  it  did  not  ex- 
pressly exempt  property  from  taxation  for 
the  year  in  question,  its  terms  could  not  be 
extended  by  strained  construction,  and  that 
"exemptions  by  implication  are  not  counte- 
nanced." 

—law  passed  after  completion  of  assessment. 

In  Henderson  v.  Stisted  Twp.  17  Ont. 
Rep.  673,  it  was  held  that  an  exempting 
statute  taking  effect  on  the  1st  of  August 
did  not  exempt  the  taxes  of  the  current  year 
where,  by  statute,  the  council  might  each 
year,  after  the  final  revision  of  the  roll,  pass 
a  by-law  levying  a  rate,  and  this  was 
done  on  the  11th  of  August,  and  the  revision 
of  the  assessment  roll  was  final  on  the  10th 
of  June,  and  the  law  also  provided  that 
"the  taxes  or  rates  imposed  or  levied  for 
any  year  shall  be  considered  to  have  been 
imposed,  and  to  be  due  on  and  from  the  1st 
day  of  January  of  the  then  current  year,  and 
end  with  the  31st  of  December  thereof,  un- 
less otherwise  expressly  provided  for  by  the 
enactment  or  by-law  under  which  the  same 
are  directed  to  be  levied." 

— effect  of  particular  statutes. 

Litigation  over  taxes  arising  under  a 
certain  statute  will  not  be  affected  by  the 
passage  of  another  statute  pendente  lite, 
declaring  the  intent  and  "true  construction" 
of  the  prior  statute,  the  effect  of  such  a 
construction  being  to  reduce  the  amount  of 
the  tax.  People  ex  rel.  Mutual  L.  Ins.  Co. 
V.  Xew  York,  16  N.  Y.  424. 

Where,  after  the  passage  of  a  statute  au- 
thorizing taxation  of  property  which  had 
been  omitted  in  previous  years,  property 
was  so  assessed  and  a  warrant  issued  for 
collection  of  taxes,  such  taxes  must  be  paid, 
although  thereafter  a  statute  is  passed, 
showing  it  to  be  the  intent  of  the  legisla- 
ture no  longer  to  tax  property  for  such 
omitted  years,  the  court  giving  its  judgment 
L.R.A.1915C. 


on  general  grounds,  and  also  because  the 
Constitution  provided  that  the  legislature 
should  have  no  power  to  release  or  distin- 
guish indebtedness,  liabilities,  or  obligations 
of  any  corporation  or  individuals  of  the 
state,  county,  or  any  other  municipal  cor- 
poration thereof.  McNeal  v.  Ritterbusch, 
29  Okla.  223,  116  Pac.  778. 

Property  cannot  escape  the  payment  of 
a  special  improvement  assessment  where  a 
statute  passed  the  3l8t  of  March  exempted 
the  property  from  any  and  all  special  taxes 
and  assessments  for  the  year  1891,  and  on 
the  8th  of  January,  1801,  an  improvement 
affecting  the  property  had  been  completed 
and  the  certificate  delivered  to  the  contrac- 
tor, who  thus  had  acquired  special  rights, 
and  the  right  to  have  the  assessment  col- 
lected through  the  usual  instrumentalities. 
Yates  v.  Milwaukee,  92  Wis.  352,  66  N.  W. 
248. 

Where  the  question  was  when  a  ten-year 
statute  of  exemption  had  begun,  and  by  the 
statute  it  was  provided  that  the  land,  etc., 
"shall  be  exempt  from  taxation  by  the  city 
and  county  for  the  period  of  ten  years,  from 
and  after  the  1st  day  of  December,  183f>," 
and  the  taxes  of  1859  were  payable  some 
time  before  the  1st  of  December,  it  was  held 
that  the  exemption  began  as  to  the  taxes 
payable  in  1860,  although  the  assessment 
for  the  taxes  of  1860  had  been  begun  prior 
to  said  1st  of  December.  The  court  said: 
"The  law  had  no  reference  to  assessments 
which  preceded  the  levy  of  taxes.  That 
these  assessments  would  create  a  lien  from 
their  date  is  another  question,  no  more  in- 
volved in  the  construction  of  this  act  of 
1860.  We  attach  no  importance  to  the 
date  of  the  assessments.  -The  question  i:> 
whether  the  property  has  had  an  exemption 
from  payment  of  county  and  city  taxes 
for  ten  vears."  Southern  Hotel'  Co.  v. 
County  Ct.  62  Mo.  134. 


Exempt  owner  acquiring  the  property  dur- 
ing the  year. 

For  Louisiana  and   New  York  cases  see 
those  headings,  infra. 
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NEBRASKA  SUPREME  COURT. 


that  on  or  about  May  20,  1011,  defendant, 
for  the  purpose  of  listing  its  franchise  and 
personal  property  for  taxation,  made  out  a 
Sworn  statement  and  delivered  the  same  to 
the  assessor;  that  by  such  statement  the 
company  listed  and  valued  all  tangible  per- 
sonal property  owned  by  it  on  thi?  1st  day 
of  April,  1911,  at  the  sum  of  $43,550;  that 
thereupon  the  assessor  duly  fixed  and  made 
a  valuation  of  such  property  on  the  1st  day 
of  April,  1911,  at  the  sum  named  and  fixed, 
and  made  the  assessed  valuation  thereof 
at  the  sum  of  .$8,710;  that  on  or  about  the 
27th  day  of  July,  1911,  there  was  levied 
against  the  property  a  tax  of  6.5  mills  for 
state  purposes,  and  on  the  3d  day  of  Au- 
gust, 1911,  there  was  levied  a  tax  for  county, 
state,   and  school  district   purposes  aggre- 


gating 41.1  mills;  that  by  reason  of  such 
listing,  assessing,  and  levying  of  taxes  there 
became  due  and  owing  from  defendant  to 
plaintiff,  as  treasurer,  the  sum  of  $811.77 
personal  tax,  no  part  of  which  has  been 
paid;  that  on  October  30th  the  said  assess- 
ments were  duly  transcribed  into  the  tax 
list  of  the  county  clerk,  and  on  or  about 
that  date  the  county  clerk  attached  a  war- 
rant to  such  tax  list,  commanding  the  treas- 
urer to  collect  the  same;  that  on  the  Ist 
day  of  July,  1911,  the  defendant  sold  and 
delivered  its  waterworks  plant  and  all  prop- 
erty connected  therewith  to  the  city  of  Mc- 
Cook,  for  the  sum  of  $65,000;  that  on  Feb- 
ruary 1,  1912,  plaintiff  issued  a  distress 
warrant  directed  against  defendant  for  the 
amount  of  the  tax  and  interest,  and  on  Fcb- 


— taxes  a  lien  when  property  acquired  by 
exempt  owner. 

The  acquisition  of  property  by  an  ex- 
empt owner  will  not  release  taxes  which  are 
already  a  lien.  Manly  v.  Gibson,  14  111.  136; 
■People  ex  rel.  Thompson  v.  St.  Francis  Xav- 
ier  Female  Academy,  233  111.  26,  84  N.  E. 
55 :  People  ex  rel.  McCullough  v.  Ladies  of 
Loretto,  246  111.  403,  92  N.  E.  908;  German 
Bank  v.  Louisville,  108  Ky.  377,  56  S.  VV. 
504;  State  v.  Northwestern  Telcph.  Exch. 
Co.  80  Minn.  17,  82  N.  W.  1000:  Phila- 
delphia v.  Pennsvlvania  Co.  214  Pa.  138, 
63  Atl.  420.  6  Ann.  Cas.  637 ;  State  v.  Ewing, 
11  Loa,  172.  See  also  as  the  same  in  effect. 
People  ex  rel.  McCullough  v.  Logan  Square 
Presbv.  Church,  249  111.  9,  94  N.  E.  153. 
See  a\so  in  this  connection,  McHenrv  Bap- 
tist Church  v.  McNeal,  86  Miss.  22, '38  So. 
195,  " — taxes  a  lien  at  time  of  new  law." 

Thus,  taxes  for  the  year  must  be  paid  on 
property  purchased  by  a  bank  after  the  Ist 
day  of  January-,  and  after  the  taxes  had  be- 
come a  lien  on  the  property,  although  the 
bank  is  required  by  law  on  the  1st  day  of 
January  to  pay  a  certain  amount  of  tax  in 
liou  of  all  taxes  whatever.  Manly  v.  Gibson, 
14  III.  136. 

Where  the  statutory  tax  lien  attaches  on 
the  1st  day  of  May,  a  purchase  of  tlie  prop- 
erty thereafter  by  a  corporation  which  com- 
muted all  its  taxes  on  a  certain  basis  did  not 
devest  the  lien  of  taxes  of  the  current  year 
from  the  property,  the  statute  providing 
that  "the  taxes  assessed  upon  real  property 
shall  be  a  lien  thereon  from  and  including 
the  1st  day  of  May,  in  the  year  in  which 
they  are  levied,  until  the  same  are  paid, 
but  as  between  grantor  and  grantee,  such 
lien  shall  not  attach  until  the  1st  day  of 
Janimry  of  the  next  year  thereafter."  State 
v.  Northwestern  Teleph.  Exch.  Co.  80  Minn. 
17,  82  N.  W.  1090,  overruling  Hennepin 
County  V.  St.  Paul,  M.  &  M.  R.  Co.  33  Minn. 
534,  24  N.  W.  196,  the  court  considering 
that  the  earlier  case  had  been  already  over- 
ruled by  Martin  County  v.  Drake,  40  Minn. 
137,  4rN.  \V.  942.  which,  however,  had  to 
do  with  property  sold  by  the  railroad,  in- 
stead of  property  bought  by  it. 
L.R.A.1915C. 


In  German  Bank  v.  Louisville,  108  Ky. 
377,  .56  S.  W.  504,  where  a  bank  purchased 
at  a  judicial  sale  a  lot  of  land  on  the  4th  of 
August,  1890,  and  on  November  19,  1890, 
the  sale  was  confirmed,  and  under  the  char- 
ter of  the  city,  all  lands  therein  were  sub- 
ject from  September  1st  to  a  lien  for  tlie 
city  tax  to  be  assessed  thereon,  and  such 
assessment  might  be  cither  against  the  own- 
er or  holder,  it  was  held  that  the  bank  (was 
not  the  owner  and  holder  until  the  sale 
was  confirmed,  and  that  therefore  it)  was 
not  the  owner  and  holder  at  the  time  that 
the  assessment  was  to  be  made,  and  that 
therefore  it  could  not  claim  that  there 
was  no  lien  upon  the  property  for  taxes,  on 
the  ground  that  the  property,  if  held  by  the 
bank  at  the  time  of  the  assessment,  would 
have  been  exempt. 

Where,  after  the  tax  became  a  lien,  the 
property  was  acquired  by  an  exempt  char- 
ity, the  court  declined  to  sustain  such  chari- 
ty's claim  that  it  should  only  pay  a  propor- 
tional part  of  the  tax  for  the  year  up  to 
the  time  when  it  acquired  the  property, 
holding  that  the  tax  must  be  paid  for  the 
entire  vear.  Philadelphia  v.  Pennsvlvania 
Co.  214"  Pa.  138,  63  Atl.  420,  6  Ann.  Cas.  437. 

(It  may  be  noted  that  it  is  stated  in  the 
headnote  to  Humphreys  v.  Little  Sisters 
of  the  Poor,  7  Ohio  Dec.  Reprint,  194,  that  if 
an  exempt  corporation  acquired  property 
which  was  already  subject  to  the  lien  of  the 
state  for  the  taxes  of  that  year,  such  taxes 
must  be  paid.  Taxes  for  such  current  year 
were  however  not  involved  in  the  case,  and 
the  judgment  exempting  the  property  pro- 
vided that  it  should  not  affect  them  or  any 
right  to  taxation  in  regard  to  the  property.) 

— miscellaneous. 

In  First  Cong.  Church  v.  Lynn  County, 
70  Iowa,  396,  30  N.  VV.  650,  it  was  held  that 
the  property  was  liable  for  the  whole  of  the 
taxes  of  1880,  where  it  was  assessed  in 
January,  1880,  and  sold  to  the  church  in 
August^  1880,  although  the  taxes  were  not 
levied  until  September.  The  court  stated 
that  it  was  not  necessary  to  inquire  whether 
the  tax  was  a  lien  from  the  assessment,  it 
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ruary  8th  the  warrant  was  returned  un- 
satisfied. Wherefore  the  plaintiff  prays 
judgment  for  $811.77,  with  interest  at  the 
rate  of  10  per  cent  per  annum  from  the  1st 
day  of  December,  1911. 

The  assignments  of  error  are  that  tlic 
court  erred  in  overruling  the  demurrer  and 
in  rendering  judgment  against  defendant. 
The  contention  of  defendant  is  that  the  sale 
and  delivery  by  defendant  of  its  property 
to  the  city  of  McCook  on  July  Ist  was  prior 
to  the  completion  of  the  assessment  for 
1911,  and  prior  to  the  levy  of  any  tax  for 
that  year;  that  the  property  was  exempt 
from  taxation  as  soon  as  it  became  the  prop- 
erty of  the  city;  that  the  assessment  was 
not  completed  and  did  not  become  final 
until  after  the  value,  as  found  by  the  local 


assessor,  had  been  corrected  by  the  county 
assessor  and  equalized  by  the  county  and 
state  boards  of  equalization;  that  the  levy 
of  tax  was  not  made  and  did  not  become  a 
lien  until  after  the  property  had  been  trans- 
ferred to  the  city;  that  "the  principal  ques- 
tion involved,  then,  is:  The  property  hav- 
ing been  transferred  into  the  hands  of  the 
city  of  McCook,  where  it  was  exempt  from 
taxation,  prior  to  the  time  the  assessment 
was  completed,  and  levy  of  tax  made,  and 
prior  to  the  time  when  the  tax  would  be- 
come a  lien  upon  the  property,  was  the  at- 
tempted taxation  void?" 

The  district  court  answered  this  question 
in  the  negative. 

In  a  typewritten  memorandum,  submit- 
ted by   counsel  for  defendant  by  leave  of 


was  sufficient  to  know  that  for  seven  months 
of  the  year  it  was  subject  to  taxation,  and 
that  during  all  that  time  it  was  subject  to 
assessments  and  other  proceedings  prelimi- 
nary to  the  levy  of  the  whole  year,  and  that, 
as  there  was  no  statutory  method  of  ap- 
portionment of  the  taxes,  the  property  must 
pav  the  tax  for  the  whole  year. 

it  will  be  noticed  that  in  Wood  v.  McCook 
Wateewobks  Co.  the  court  considered  that 
it  was  not  essential,  in  fixing  the  liability 
upon  the  seller,  that  a  lien  should  attach 
before  the  property  was  sold,  and  that  in 
various  subdivisions  of  this  note  there  are 
a  number  of  cases  in  which  the  property 
has  been  held  liable  to  the  taxes  of  the  year, 
although  no  lien  bad  attached  at  the  time 
of  the  sale. 

Where  a  church  acquired  property  March 
Ist,  it  was  held  that  the  most  that  it  could 
claim  by  way  of  exemption  would  be  a  pro- 
portion of  the  tax  due  for  the  remaining 
part  of  the  year;  but  the  court  ob8erve<l 
that  whether  the  tax  could  be  thus  appor- 
tioned they  did  not  decide,  and  that,  in 
general,  taxes  are  assessed  and  payable 
early  in  the  vear  for  the  entire  vear.  Phil- 
adelphia V.  Barber,  160  Pa.  123,  28  Atl.  644. 

In  State  ex  rel.  Hayes  v.  Snyder,  139  Mo. 
549,  41  S.  W.  216,  it  was  held  that  as  the 
state  had  not  provided  any  means  for  a  per- 
sonal judgment  against  the  owner,  no  per- 
sonal judgment  could  be  recovered  against 
one  who  sold  land  to  the  United  States  on 
the  30th  day  of  July,  where  the  tax  waa 
levied  in  April  of  the  following  year,  and 
was  not  payable  until  December  of  such  fol- 
lowing year,  although  the  statute  provided 
that  "every  person  owning  or  holding  prop- 
erty on  the  Ist  day  of  June,  including  all 
such  property  purchased  on  that  day,  shall 
be  liable  for  taxes  thereon  for  the  ensuing 
year." 

In  Sherwin  v.  Wigglesworth,  129  Mass. 
64,  it  was  held  that  taxes  assessed  against 
property,  and  an  assessment  thereon  for  a 
betterment  subsequent  to  the  filing  of  a  peti- 
tion for  the  taking  of  the  property  by  the 
United  States,  but  before  the  final  judgment 
of  condemnation,  were  not  recoverable 
against  the  owner,  notwithstanding  the  pro- 
visions of  the  statutes  of  the  United  States, 
L.R.A.1916C. 


under  which  the  land  was  taken,  stated  that 
the  title  did  not  vest  in  the  United  States 
until  the  assessment  and  payment  of  the 
damages  thereby  occasioned  to  the  owners 
of  the  land.  It  appears  that  the  petition 
was  filed  in  1873,  that  the  verdict  was  ren- 
dered on  it  and  accepted  and  recorded  by 
the  court  on  April  6th,  1875,  that  final 
judgment  was  rendered  on  August  16th, 
1876,  on  the  day  that  the  owner  was  paid 
the  amount  of  the  judgment;  that  the  taxes 
were  assessed  by  the  city  of  Boston  May  1, 
1875,  and  May  1, 1876,  and  that  in  February, 
1875,  assessments  were  made  for  a  better- 
ment in  respect  to  the  widening  of  certain 
streets  under  orders  approved  April  18, 
1873.  The  court  stated  that  the  title 
which  was  purchased  by  and  vested  in 
the  United  States  was  the  title  as  it 
existed  when  the  petition  was  filed; 
that  the  value  to  be  paid  for  was  the 
value  of  the  land  at  that  time,  that 
both  the  compensation  paid  and  the  title 
acquired  had  relation  hack  to  the  inception 
of  the  proceeding,  and  that  it  would  be 
most  imjust  to  charge  the  owners  with 
betterments  or  other  taxes  imposed  on  the 
property  after  it  had  been  designated  and 
set  apart  for  the  public  use,  while  they 
could  not  enjoy  or  improve  it,  or  obtain 
compensation  for  any  increase  in  its  value. 

Louisiana — purchases. 

Where,  before  the  assessment  was  in  a 
completed  state,  and  therefore  before  any 
taxes  were  due,  the  city  purchased  the  prop- 
erty, it  was  held  that  the  state  taxes  on  the 
property  for  that  year  could  not  be  collected, 
and  that  the  city,  by  assuming  in  its  deed 
the  payment  of  the  state  and  city  taxes  for 
that  year,  was  not  estopped  to  claim  the  ex- 
emption. Gachet  v.  New  Orleans,  52  La. 
Ann.  813,  27  So.  348. 

But  where,  under  the  statute,  the  assess- 
ment must  be  closed  and  completed  by  the 
31st  of  March,  and  property  was  sold  to  the 
city  in  July,  it  was  held  that  the  taxes  for 
the  year  had  attached.  The  court  distin- 
guished the  case  of  Gachet  v.  Xew  Orleans, 
supra,  in  that,  in  the  latter  case,  the  assess- 
ment had  not  been  closed  when  the  sale  to 
the  city  was  made,  whereas  in  the  instant 
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court  after  the  arguments  at  the  bar,  it  is 
claimed  that  the  statute  does  not  fix  any 
definite  date  when  personal  property  shall 
be  assessed  either  as  to  valuation  or  owner- 
ship; that  the  whole  matter  of  assessment 
is  progressive,  and  is  not  concluded  until 
the  work  of  the  assessor,  the  county  board, 
and  the  state  board  is  completed  in  the  final 
levy  made  after  all  their  work  is  done, 
which  was  August  3d  in  this  ease.  Prior  to 
1903,  §  6,  art.  1,  chap.  77,  Comp.  Stat.  1901, 
of  the  revenue  law,  provided:  "Personal 
property  shall  be  listed  between  the  Ist  day 
of  April  and  the  1st  day  of  June  of  each 
year,  when  required  by  the  assessor,  with 
reference  to  the  quantity  held  or  owned  ou 
the  1st  day  of  April  in  the  year  for  whicli 
the  property  is  required  to  be  listed." 


By  an  act  approved  April  4,  1003  (Laws 
1903,  chap.  73),  the  legislature  provided  a 
system  of  public  revenues,  and  repealed  all 
of  article  1,  chapter  77,  as  it  had  existed 
prior  thereto.  In  the  new  act,  §  6,  art.  1, 
of  the  prior  act,  above  quoted,  seems  to  have 
been  omitted;  but  that  the  legislature  did 
not  intend  to  change  the  rule  that  assess- 
ments of  personal  property  are  based  upon 
the  amount  of  property  owned  by  the  tax- 
payer on  April  1st  is  shown  by  the  oath 
which  the  taxpayer  is  required  to  make  to 
the  schedule  furnished  him  by  the  assessor, 

which   is:      "I,   ,    being  duly   sworn, 

say  that  the  foregoing  statement  and  sched- 
ule is  true  and  contains  a  full  and  com- 
plete list  of  all  property  held  by  or  belong- 
ing to  me  on  the  1st  day  of  April.     .     ,     . 


case  it  had,  the  statutes  as  to  assessments 
having  been  changed  meantime.  Prytania 
Street  Market  Co.  v.  New  Orleans,  110  La. 
835,  34  So.  797. 

— changes   in  the  law. 

It  seems  to  have  been  held  in  Havana 
American  Co.  v.  Board  of  Assessors,  105  La. 
471,  29  So.  938,  and  in  Hernsheim  Bros.  v. 
Board  of  Assessors,  105  La.  473,  29  So.  939, 
that  in  so  far  as  taxes  owing  to  the  state 
of  Louisiana  were  concerned,  an  exemption 
in  the  Constitution  operative  upon  or  be- 
fore the  1st  day  of  January,  1880,  applied 
to  the  taxes  of  1880,  but  the  court  does  not 
refer  to  nor  distinguish  the  decisions  in  the 
following  New  Orleans  cases,  which  (while 
without  the  scope  of  this  note)  may  be  re- 
ferred to  in  this  connection: 

An  ordinance  of  the  city  of  New  Orleans 
which  went,  into  effect  on  the  23d  of  Decem- 
ber, 1879,  and  provided  for  the  regular  levy- 
ing of  licenses  for  the  ensuing  year,  was  not 
repealed  by  the  Constitution  which  went 
into  effect  on  the  1st  day  of  January,  1880, 
and  which  provided:  "The  general  assem- 
bly may  levy  a  license  tax,  and  in  such  case 
shall  g'raduate  the  amount  of  such  tax  to 
be  collected  from  persons  pursuing  the  sever- 
al trades,  professions,  vocations  and  callings. 
No  political  corporation  shall  impose  a 
greater  license  tax  than  is  imposed  by  the 
general  assembly  for  state  purposes,"  as 
this  was  not  retrospective,  and  its  effect  as 
to  the  city  was  suspended  tmtil  the  state, 
through  its  legislative  department,  had 
adopted  a  system  of  state  licenses.  New 
Orleans  v.  Vergnole,  33  La.  Ann.  35. 

So  it  was  held  in  Depuy's  Succession,  33 
La.  Ann.  258,  and  in  New  Orleans  v. 
L'  Hote,  35  La.  Ann.  1177,  that  taxes  im- 
posed by  the  city  in  December,  1879,  for 
the  year  1880,  were  not  disturbed  by  the 
Constitution  nor  subsequent  statutes. 

^Vhcre  the  statute  required  the  assessment 
to  be  completed  by  the  31st  of  March,  and 
fixed  the  dates  by  which  copies  of  the  rolls 
must  be  filed  respectively  with  the  city  and 
the  state  auditor  as  May  1,  and  July  1,  it 
was  held  that  the  tax  could  have  been  col- 
lected anv  day  after  the  31st  of  March 
L.R.A.1915C. 


had  the  rolls  been  filed  on  any  day  after  that 
date,  the  court  stating  that  the  tax  was  due, 
that  is,  that  the  property  assessed  owed  the 
tax  from  the  completion  of  the  assessment 
on  the  31st  of  March,  and  that  the  promul- 
gation of  an  exempting  constitutional 
amendment  upon  the  12th  of  May  was  not 
retroactive,  and  did  not  apply  to  the  taxes 
of  that  year.  Louisiana  &  N.  0.  Ice  Co. 
V.  Parker,  42  La.  Ann.  669,  7  So.  898. 

New  York. 

Most  of  the  New  York  cases  have  arisen 
in  construction  of  the  taxing  provisions  ap- 
plicable in  the  city  of  New  York,  where,  be- 
fore the  amendment  of  1911,  the  tax  books 
were  opened  on  the  2d  Monday  in  January, 
and  remained  open  until  the  1st  of  May. 

— change  after  tax  books  close. 

It  has  been  held  that  the  taxes  of  the 
year  will  not  be  released  after  the  books  are 
closed,  either  by  subsequent  acquisition  of 
the  property  by  an  exempt  owner,  or  by  sub- 
sequent taking  effect  of  an  exempting*  stat- 
ute. 

Thus,  it  was  held  tliat  any  exemptions 
contained  in  an  act  which  went  into  effect 
on  the  1st  day  of  June  could  not  affect  the 
taxes  for  that  year,  where  the  assessment 
was  completed  before  the  1st  day  of  May, 
and  the  statute  conferred  no  power  upon  tfie 
commissioner  to  change  the  record  of  as- 
sessments after  the  1st  of  May  (except,  per- 
haps, in  case  of  an  application  made  to  them 
before  that  time).  People  ex  rel.  Twenty- 
Third  Street  K.  Co.  v.  Tax  &  A.  Comrs.  91 
N.  Y.  593. 

So,  where  the  assessment  for  the  year  is 
completed  upon  the  Ist  day  of  May,  an  ex- 
emption contained  in  a  statute  passed  on 
the  15th  of  June  will  not  relate  to  the  taxes 
of  that  vear.  .4i;tna  Ins.  Co.  v.  New  York. 
153  N.  Y.  331,  47  N.  E.  ,593,  affirming  7 
App.  Div.  145,  40  N.  Y.  Supp.  120,  which  af- 
firms 14  Misc.  14.5,  35  N.  Y.  Supp.  857. 

So,  in  Re  American  Fine  Arts  8oc.  6  App. 
Div.  496,  .'iO  N.  Y.  Supp.  .564,  affirmed  in 
151  N.  Y.  621,  45  N.  E.  1131,  it  was  held 
that  property  must  hear  the  taxes  for  the 
year  where,  by  statute,  taking  effect  on  the 
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I  further  swear  that,  since  the  let  day  of 
April  of  last  year  I  have  not  directly  or 
indirectly  converted  or  exchanged  any  of 
my  property  temporarily,  for  the  purpose 
of  evading  the  assessment  thereof  for  taxes, 
into  nontaxable  property  or  securities  of 
any  kind."    Laws  1903,  chap.  73,  §  52. 

This  oath  has  ever  since  been  required  of 
all  taxpayers,  and  is  now  provided  for  in 
§  C339,  Rev.  Stat.  1913.  That  the  revenue 
law  as  to  the  aasesement  of  personal  prop- 
erty has  been  so  construed  by  all  taxing 
officers  and  taxpayers  of  the  state  since  the 
act  of  1903,  the  same  as  prior  thereto,  is  a 
matter  of  common  knowledge.  Such  being 
the  fact,  the  courts  will  so  construe  it  un- 
til the  legislature  has  further  spoken  on 
the  subject.    The  petition  alleges  that,  after 


defendant  made  and  delivered  its  schedule 
to  the  assessor  on  or  about  May  20th,  the 
assessor  thereupon  "duly  fixed  and  made  a 
valuation  of  all  the  tangible  personal  prop- 
erty belonging  to  said  corporation  on  tht 
1st  day  of  April,  1911."  If  tlie  assessor 
"duly"  fixed  and  made  his  valuation,  he 
did  so  on  or  before  the  1st  day  of  June, 
1911.  Comp.  Stat.  3909,  §  116,  art.  1,  cliap. 
77.  It  appears,  therefore,  from  the  allega- 
tions in  the  petition  that  at  the  time  de- 
fendant sold  the  property  covered  by  the 
schedule  which  it  filed  May  20th,  such  prop- 
erty had  been  duly  assessed  by  the  county 
assessor  a  full  month  prior  to  the  time  of 
such  sale.  Conceding  the  defendant's  con- 
tention that  the  assessment  did  not  bccumi' 
final  until  after  it  had  been  acted  upon  by 


3d  of  May,  the  legislature  exempted  the 
owner's  real  and  personal  property  from  tax- 
ation, and  on  May  1st  the  assessment  for 
the  tax  became  complete  and  the  books 
closed,  the  court  considering  that  tlie  case  of 
the  Assoisiation  for  Benefit  of  Colored  Or- 
phans V.  Xew  York,  104  N.  Y.  590,  12  N.  E. 
279,  infra,  was  decisive  of  the  question. 

In  Association  for  Benefit  of  Colored  Or- 
phans v.  Xcw  York,  supra,  it  was  held  that 
the  purchase  of  property  by  an  exempt  in- 
stitution by  deed  dated  July  31,  1877,  would 
not  release  the  property  from  the  taxes  of 
that  year,  although  they  had  not  become  a 
lien  upon  the  property  at  that  time,  the 
proceedings  for  assessment  and  collection 
of  the  taxes  of  1877  having  begun  in  Septem- 
ber, 1876,  and  the  books  having  closed  on  the 
Ist  of  May,  1877. 

So.  in  People  ex  rel.  American  Geograph- 
ical See.  V.  Tax  &  A.  Comrs.  11  Hun,  505,  it 
was  held,  where  an  exempt  corporation  pur- 
chased property  in  the  city  of  New  York 
in  June,  that  the  property  was  not  exempt 
from  the  taxes  of  that  year. 

Where  the  fitting  up  of  a  building  for 
school  purposes  took  place  before  the  year 
1892,  it  was  held  that  it  was  not  subject  to 
the  taxes  of  1892,  as  the  school  was  a  church 
school,  although  the  pastor  did  not  take  the 
deed  until  February.  The  court  observed 
that  the  character  of  the  property  on  the  1st 
of  Jlay  was  decisive  for  the  purposes  of  tax- 
ation. Church  of  St.  Monica  v.  New  York, 
23  Jones  &.  S.  160. 

Where  a  corporation,  exempt  as  to  its 
real  estate  from  which  no  rents,  profits,  or 
income  were  derived,  acquired  the  real  es- 
tate in  the  year  1893,  subject  to  leases  ex- 
piring at  noon  on  May  1st,  18U4,  it  was  held 
that  such  corporation  must  pay  the  tax  for 
1894,  the  court  apparently  considering  that 
the  status  was  fixed  on  the  2d  Monday  of 
■January,  but  stated  that  even  if  this  were 
not  80,  and  if  the  view  more  favorable  to 
the  corporation  was  taken,  the  status  was 
fixed  at  the  time  of  the  closing  of  the  books, 
and  as  they  remained  open  only  till  the  1st 
of  May,  the  leases  would  be  still  in  existence 
when  they  closed.  Home  Missions  v.  New 
York,  91  Hun,  642,  37  N.  Y.  Supp.  96. 

There  is  a  contrary  decision  which  seems 
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to  misapprehend  the  effect  of  the  carlit-r 
cases, — St.  James  Church  v.  New  Y'ork, 
41  Hun,  309,  where  an  exempt  corporation 
purchased  property  in  the  city  of  New  York 
in  June,  and  the  taxes  of  the  year  were  con- 
firmed in  August,  and  did  not  become  till 
then  a  lien  or  charge  ou  the  property,  and  it 
was  held  that  the  property  was  exi-mpt 
from  the  taxes  of  that  year.  The  court  dja- 
tinguished  Association  for  Benefit  of  Colored 
Orphans  v.  New  York,  38  Hun,  593,  affirmed 
in  104  N.  Y.  581,  12  N.  E.  279,  supra,  and 
said:  "It  was  there  assumed  as  the  facts 
were  presented,  that  the  tax  required  to  be 
paid  had  been  imposed  and  confirmed  prior 
to  the  time  when  the  plaintiff  obtained  its 
title  to  the  property;  and  the  case  of 
People  ex  rel.  American  Geographical  Soe. 
V.  Tax  &  A  Comrs.  supra,  was  decided  upon 
a  similar  presumption,  and  so  evidently  was 
that  of  People  ex  rel.  Twenty-Third  Street 
R.  Co.  V.  Tax  &  A.  Comrs.  91  N.  Y.  593. 
.  .  .  But  in  the  present  case  it  appears 
from  the  complaint,  and  the  fact  was  ad- 
mitted by  the  demurrer,  that  the  tax  wai! 
not  confirmed  against  his  property  until 
upwards  of  one  month  after  its  title  had 
been  acquired  by  the  plaintiff,  and  it  had 
commenced  the  improvement  of  the  property 
by  the  erection  of  a  church  edifice.  The 
tax  was  consequently  not  a  lien  or  charge 
against  the  property  at  the  time  wlien  the- 
title  to  it  was  received  by  the  plaintiff. 
.  .  .  The  complaint  was  similar  in  its 
facts  to  the  case  of  Washington  Heights  M. 
E.  Church  v.  New  York,  20  Hun,  297,  wher*- 
it  was  held  that  a  tax  so  imposed  was  un- 
lawful. That  decision  is  controlling  over  the 
disposition  which  should  be  made  of  this 
appeal."  It  will  be  seen  that  the  Washing- 
ton Heights  Church  Case,  while  taking  a 
similar  view,  also  held  that  the  exemption 
took  effect  before  the  beginning  of  the  year, 
at  the  time  the  church  entered,  although  it 
had  not  then  received  its  deed.  It  was  held 
in  that  case  that  the  church  corporation 
was  entitled  to  have  vacated  a  sale  of  their 
property  for  taxes  levied  in  1869,  where 
they  commenced  the  erection  of  a  church 
on  the  premises  in  December  1868.  The 
premises  were  conveyed  to  them  in  Juno, 
1869,  the  preliminaries  for  the  taxes  of  1869 
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the  state  and  county  boards  of  equalization, 
we  do  not  see  how  that  can  aid  it.  It  knew 
that  it  had  been  assessed  by  the  county  ast- 
sessor  in  the  sum  of  $8,710,  and  that  any 
tax  levied  upon  that  assessment  would  im- 
pose upon  it  a  personal  liability  therefor. 
If  any  change  in  conditions  had  occurred 
after  it  had  returned  its  schedule  and  an 
assessment  had  been  made  thereon  by  the 
assessor,  which  would  have  authorized  the 
county  board  of  equalization  to  give  it  any 
relief,  it  should  have  applied  to  that  board 
when  it  met  on  or  about  July  27th,  and  if 
the  board  had  denied  any  relief  to  which  it 


was  entitled,  the  statutes  provided  a  plain 
and  adequate  remedy  by  appeal  to  the  dis- 
trict court. 

Did  the  sale  of  the  property  on  July  Ist 
to  the  city  cancel  defendant's  liability  upon 
the  assessment  because  of  the  fact  that  after 
the  property  passed  to  the  ownership  of 
the  city  it  thereafter  would  not  be  liable  to 
taxation?  We  think  the  answer  to  tliis 
question  must  be  adverse  to  defendant.  Tho 
case  is  not  different  from  what  it  would 
be  if,  after  defendant  had  filed  its  schedule 
and  the  assessor  had  made  the  assessment, 
and  while  still  owning  the  property,  it  had 


were  taken  in  the  early  part  of  the  year, 
but  the  taxes  were  not  confirmed  so  as  to 
become  a  lien  until  the  17th  of  December, 
and  the  court  considered  that  the  taxes 
were  not  imposed  upon  the  property  until 
after  the  church  had  taken  title,  because  no 
lien  or  encumbrance  is  created  by  the  tax 
until  after  the  list  containing  it  is  con- 
firmed. But  the  court  also  considered  that 
as  it  appeared  that  the  church  corporation 
was  in  possession  and  had  been,  prior  to 
December,  1868,  when  the  corner  stone  was 
laid,  before  which  time  the  foundation  walls 
had  been  constructed,  the  exemption  took  ef- 
fect before  the  beginning  of  the  year,  as  it 
did  not  depend  upon  the  corporation's  own- 
ership in  fee. 

— change  after  tax  books  open. 

It  was  the  matured  theory  that  the  status 
before  the  amendment  of  1011  was  fixed 
on  the  2d  Monday  of  January,  and  that  it 
is  not  affected  by  subsequent  changes. 

Thus,  the  acquisition  by  an  exempt  corpo- 
ration of  real  estate  in  the  city  of  New  York  i 
subsequent  to  the  2d  Monday   of  January, 
and  before  the  closinfi  of  the  books,  which 
remained  open  until  tlie  Ist  of  May,  would 
not  exonerate  the  property  from  the  taxes 
for  that  voar.     People  ex  rel.  Barnard  t'ol-  i 
lege  V.  Wells,  4C  .Misc.  13,  89  N.  V.  Supp.  847,  ; 
aflirmwl  in  !)2  App.  Div.  (i22,  87  X.  Y.  Supp.  ' 
U4.%  whicli  is  allirmed  in  179  N.  Y.  r>24,  71 
N.  E.  113(i.  I 

So,  in  Sisters  of  the  Poor  v.  New  Y'ork,  i 
.51  Hun,  :J.'>.).  3  X.  Y.  Supp.  433,  allirmed  in  j 
112  K.  Y.  077,  20  X.  E.  417,  it  was  held  that  I 
where  an  exempt  corporation  acqiiired  real  i 
estate  in  February  in  the  city  of  .\ew  York,  | 
such  real  estate  must  pay  the  taxes  of  that 
year,  as  the  situation  sliould  be  taken  as  of 
the  2d  Monday  in  January,  when  the  books 
were  opened,  although  they  were  not  closed 
until  the  1st  of  May,  and  the  tax  did  not 
become  a  lien  until  the  latter  part  of  Au- 
gust or  Ist  of  September,  and  that  the  case 
of  Association   for   Benent  of   Colored  Or- 
phans V.  New  York,  104  K.  Y.  590,  12  N.  E. 
279,  was  not  a  decision  to  the  contrary. 

While  it  was  decided  upon  the  language 
of  a  particular  statute,  the  decision  is  not 
ontirclv  convincing  in  People  ex  rel.  Ameri- 
can Bible  Soc.  V.  New  York,  142  N.  Y.  348, 
37  N.  E.  116,  which  held  that  where  the 
assessable  character  of  property  is  fixed  as 
of  the  2d  Monday  of  January,  but  the  books 
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of  the  assessors  remain  open  until  the  1st 
of  May,  an  exempting  statute  which  became 
a  law  on  the  29th  day  of  April,  and  pro- 
vided that  "this  act  shall  take  effect  im- 
mediately," withdrew  the  property  affected 
from  all  liability  to  taxation  for  the  year. 
The  court  stated  that  they  felt  constrained 
to  hold  that  the  act  having  been  given  im- 
mediate operation  at  a  time  when  the  tax 
books  were  directed  by  law  to  be  open,  its 
language,  which  was  imperative  as  to  the 
time  for  its  provisions  to  take  effect,  must 
be  considered  with  reference  to  the  existing 
condition  of  the  proceedings  for  the  imposi- 
tion of  a  tax. 

The  foregoing  cases  arose  before  the 
amendment  of  1911  changing  the  law. 

^-condemnation  proceedings. 

(For  effect  on  lien,  etc.,  see  notes  referred 
to  at  beginning  of  this  note.) 

In  Re  New  York,  40  App.  Div.  281,  58 
N.  \.  Supp.  58,  where  commissioners  ap- 
pointed in  condemnation  of  lands  for  a 
parkway  or  park  decided  on  a  certain  date 
to  take  all  the  lands  described  in  the  stat- 
ute, and  the  proceedings  were  continued  for 
four  years  before  the  final  award  was  con- 
firmed, it  was  held  that  it  was  proper  for 
the  lands  to  be  valued  as  of  the  day  when 
the  commissioners  decided  to  take  them, 
and  that  taxes  since  that  time,  with  in- 
terest, should  be  paid  by  the  condemning 
party,  as  against  which  there  should  be  al- 
lowed the  use  and  occupation. 

This  decision  was  followed  in  Re  River- 
side Park,  .'59  App.  Div.  603,  09  N.  Y.  Supp. 
742,  atlirmcd  on  opinion  below  in  167  N.  Y 
627,  60  N.  E.  1110. 

There  is  an  exception  to  the  general  rule, 
however,  where  the  property  is  income-pro- 
ducing, and  the  owner  receives  enough  mean- 
time to  pay  the  taxes  and  assessments,  as 
was  stated  bv  the  court  in  Re  Board  of  Edu- 
cation, 109  N.  Y.  456,  62  X.  E.  566. 

In  Re  Board  of  Education,  supra,  the 
court  followed  the  foregoing  cases  of  in  Re 
New  Y'ork  and  in  Re  Riverside  Park,  and 
held  that  where  the  board  of  education  had 
by  resolution  appropriated  a  certain  tract 
before  tlie  taxes  became  a  lien,  such  board 
might  not  deduct  from  the  award  the 
amount  of  the  taxes  for  the  current  year 
although  such  taxes  had  become  a  lien  since 
such  appropriation. 
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changed  the  use  of  it  to  a  purpose  which 
would  relieve  it  from  taxation.  Such  a 
change  would  not  relieve  it  from  liability. 
Kew  York  v.  Tax  &  A.  Comrs.  104  U.  S. 
466,  26  L.  ed.  632.  In  that  case  the  re- 
lator was  assepsed  for  taxation  as  of  Jfuiu- 
ary  1,  1876,  upon  his  personal  estate,  to 
the  amount  of  $60,000.  He  made  applica- 
tion, supported  by  affidavit,  for  a  reduction 
or  remission  of  his  assessment  upon  the 
ground  that  the  value  of  all  his  personal 
estate  on  January  1st  did  not  exceed  $125,- 
OOO,  and  that  as  to  all  except  $5,500  it  con- 
sisted of  money  which — 


"was  continuously  employed  in  the  business 
of  exporting  cotton  from  the  United  States 
of  America  to  foreign  countries,  through 
the  customs  department  of  the  United 
States  aforesaid,  and  that  said  employment 
consists  in  purchasing  and  paying  for  the 
cotton  in  different  states  of  the  United 
States,  and  actually  exported  by  deponent 
in  said  business,  and  for  the  payment  of  all 
the  expenses  of  shipping  the  same  as  such 
exports." 

The  reduction  and  remission  were  both 
denied.  Upon  writ  of  certiorari  the  pro- 
ceedings of  the  tax  commissioners  were  af- 


Where  the  authorities  took  the  initial 
steps  to  condemn  land  in  November,  1896, 
and  commissioners  of  estimate  and  assess- 
ment were  appointed  in  December  of  that 
year,  and  the  board  of  street  opening,  as 
authorized  by  statute,  passed  a  resolution 
in  February,  1897,  that  the  title  to  the  land 
should  vest  in  the  city  on  the  6th  of  July, 
and  on  the  23d  of  Deceinber,  1897,  the  award 
was  confirmed,  it  was  held  that  the  owner 
was  not  liable  for  the  tax  of  the  year  1897, 
the  assessment  having  been  made  as  of  the 
2d  Monday  of  January,  the  books  being  open 
until  the  1st  of  May,  and  the  taxes  would 
have  become  a  lien  upon  the  24th  of  Au- 
gust if  it  had  not  been  for  the  acquisition 
of  the  title  by  the  city.  Buckhout  v.  Xcw 
York,  176  N.  Y.  3C3,  68  N.  E.  659,  the  court 
distinguishing  the  case  of  voluntary  trans- 
fer, and  considering  that  the  city  could  not 
tax  and  condemn  at  the  same  time,  and 
placing  the  matter  on  the  basis  of  the  time 
of  attachment  of  lien. 


Miscellaneous. 

The  rule  that  an  exempting  statute  is  to 
be  construed  against  the  taxpayer  does  not 
apply  where,  before  the  books  are  closed, 
a  new  statute  goes  into  force  which  is  a  sub- 
stitute for  the  former  law,  and  is  partly  a 
statute  of  exemption  and  partly  a  taxing 
statute,  and  there  will  be  double  taxation 
for  the  year  unless  the  new  law  is  con- 
strued to  annul  the  old  tax.  Binghamton 
Trust  Co.  V.  Binghamton,  72  App.  Div.  341, 
76  X.  Y.  Supp.  617. 

In  Principal  Secretary  v.  London,  23  U.  C. 
Q.  B.  476,  it  was  held  that  the  Crown  was 
not  liable  for  taxes  where,  when  the  property 
was  leased  to  it,  the  premises  were  assessed 
in  the  names  of  ttie  owners,  but  the  rates 
and  taxes  had  not  been  actually  imposed; 
the  court  expressly  excludes  the  question 
whether  this  would  affect  the  owner  in  whose 
legal  or  actual  possession  premises  were 
assessed  with  a  view  to  taxation. 

In  Principal  Secretary  v.  Toronto,  22  U. 
C.  Q.  B.  551,  where,  during  the  year,  prop- 
erty was  leased  to  the  Crown,  it  seems  that 
the  only  point  decided  is  that  the  Crown, 
having  paid  the  taxes  under  protest,  must 
recover  them  back,  as  the  Crown  cannot 
be  distrained  upon.  The  court  stated  that 
L.R.A.1815C. 


if  the  assessment  was  still  inchoate  when 
the  property  was  leased  to  the  Crown,  it 
could  not  become  affected  afterwards;  but 
that  if  the  time  for  appealing  had  gone  by 
l)efore  the  demise  to  the  Crown,  there  would 
seem  to  be  no  reason  why  the  owner,  who 
was  rightly  assessed,  and  the  land,  so  far 
as  he  is  concerned,  should  not  be  bound  for 
the  assessment. 

It  may  be  noted  that  in  Corporation  de 
Notre  Dame  de  Quebec  v.  Le  Roi,  Rap.  JuU. 
Quebec,  25  C.  S.  195,  it  seems  to  have  been 
held  that  the  purchase  by  the  government  of 
property,  and  its  use  for  a  normal  school, 
did  not  thereby  render  the  property  exempt 
from  taxation,  and  the  government  having 
agreed  in  its  purchase  of  property  that  it 
would  pay  the  taxes  which  should  be  im- 
posed, taxes  becoming  payable  after  the 
purchase  ought  to  be  borne  by  the  govern- 
ment. It  would  appear  that  in  this  case  the 
tax  wa.s  an  assessment  extending  over  a 
number  of  years,  and  the  court  held  that 
it  did  not  become  a  charge  as  to  each  year 
until  the  a»S(!sament  for  that  year  had  been 
completed. 

Com.  V.  Atlantic  Ref.  Co.  2  Pa.  Co.  Ct 
62,  is  of  little  value  t>ecause  it  does  not  dis- 
close the  steps  necessary  to  assess  and  col- 
lect taxes  under  the  former  law.  It  was 
there  held  that  when  a  statute  passed  on 
the  30th  of  June,  1885,  abolished  a  certain 
state  tax  on  corporations,  reserving  to  the 
commonwealth  "the  right  to  collect  any 
taxes  accrued  under  the  laws  repealed  by 
this  act,"  the  tax  for  the  year  must  be  ap- 
portioned; that  is  to  say,  that  corporations 
must  pay  the  old  tax  for  the  eight  months 
from  November,  1884,  to  the  time  of  the 
passage  of  the  new  statute.  It  was  stated 
that  no  tax  at  the  time  of  the  passage  of 
this  act  had  accrued  or  was  due  in  the  usual 
meaning  of  these  words  under  the  former 
statute,  but  that  the  tax  was  accruing. 

A  person  is  liable  to  a  tax  levied  on  the 
22d  of  June  where  he  is  not  mustered  into 
the  service  of  the  United  States  as  a  soldier 
until  the  13th  of  October,  and  the  taxes  had 
been  demanded  of  him  several  times  before 
that  date  by  the  ooUector.  Tobin  v.  Mor- 
gan, 70  Pa.  229. 

New  York  v.  Tax  &  A.  Comrs.  104  U.  S. 
466,  26  L.  ed.  632,  is  sufficiently  referred  to 
in  Wood  v.  McCook  Watebworks  Co. 

B.  B.  «. 
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firmed  in  the  supreme  court  of  the  state  o( 
><ew  York,  and  its  judgment  was  afiirmed 
by  the  court  of  appeals,  whereupon  relator 
prosecuted  error  in  the  Supreme  Court  of 
the  United  States.  In  the  opinion  by  Mr. 
Justice  Harlan  it  is  said:  "The  plaintiff  in 
error  was  assessed  upon  his  personal  prop- 
erty as  of  January  1,  1876.  If  the  capital, 
.which  he  claims  was  uniformly  and  con- 
tinuously employed  in  the  business  of  pur- 
chasing cotton  for  exportation  from  the 
United  States  to  foreign  countries,  through 
the  customs  department,  was,  in  fact,  in 
money  on  the  Ist  day  of  January,  3876,  he 
could  not  escape  a  subsequent  asac-ssment  of 
that  money  upon  the  ground  that,  at  the 
time  the  assessment  was  made,  it  was  in- 
vested in  cotton  for  exportation  to  foreign 
countries."  (If  it  had  been  so  invested  on 
the  1st  day  of  January,  it  would  not  have 
been  subject  to  taxation.) 

It  will  be  observed  that  the  court  ex- 
pressly holds  that  one  who  owns  property 
subject  to  taxation  at  the  time  when  it  is 
returnable  for  assessment  and  taxation  can- 
not escape  liability  for  the  tax  by  subse- 
quently changing  the  character  of  his  prop- 
erty by  investing  it  in  other  property  which 
would  render  it  not  subject  to  taxation. 
Suppose  defendant,  on  July  Ist,  had  sold  its 
property  which  had  been  assessed,  and  with 
the  money  obtained  from  the  sale  had  pur- 
chased United  States  bonds:  Could  it  have 
escaped  the  payment  of  taxes?  Clearly  not. 
The  fact  that  the  assessment  and  the  tax 
subsequently  levied  thereon  had  not  be- 
come a  lien  upon  the  property,  so  as  to 
make  a  purchaser  thereof  liable  for  the  tax, 
is  entirely  immaterial.  The  city,  of  course, 
took  the  property  free  from  any  lien  of  the 
tax;  but  this  did  not  relieve  the  defendant 
of  its  liability  therefor. 

The  demurrer  was  properly  overruled. 

Affirmed. 

I/ctton,  Rose,  and  Sedgwick,  JJ.,  not 
sitting. 


NEW  YORK  COURT  OF  APPEALS. 

NELLIE  BUCKLEY.  Admrx.,  etc.,  of  Pat- 
rick  Buckley,   Deceased,   Appt., 

V. 

HUDSON  VALLEY  RAILWAY  COMPANY, 
Respt. 

(212  N.  Y.  440,  106  N.  E.  121.) 

Proximate  cause  —  expulsion  of  passen- 
ger —  question  for  Jury, 

1.  The  expulsion  of  a  sick  and  helpless 
passenger  in  the  night  from  an  electric  car 
on  a  rural  highway,  contrary  to  the  rules 
of  the  carrier,  may  be  found  to  be  the  proxi- 
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mate  cause  of  his  being  run  over  and  killed 
by  another  car  near  the  place  of  his  ex- 
pulsion, which  passed  a  short  time  after  his 
expulsion. 
Carrier  —  expulsion  of  sick  passenger  — 

liability. 

2.  A  statute  autliorizing  the  expulsion  of 
passengers  who  do  not  pay  their  fares  does 
not  apply  in  case  of  a  passenger  whose  ef- 
fort to  pay  is  ineffectual  because  of  ill- 
ness, in  view  of  a  rule  of  the  carrier  that  a 
passenger  must  not  be  ejected  who  is  in 
such  feeble  or  helpless  condition  as  to  be 
unable  to  take  care  of  himself  at  the  point 
of  ejection. 

(July  14,  1914.) 

i  PPEAL  by  plaintiff  from  a  judgment  of 
xl  tlie  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Warren  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  for  which  defendant  was  alleged 
to  be  responsible.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  >I,  A.  Howard,  for  appellant: 

It  was  the  duty  of  the  conductor  to  know, 
and  he  must  have  known,  the  condition  of 
the  deceased  when  he  entered  the  car,  and 
he  should  have  protected  and  cared  for  him. 

Sheridan  v.  Brooklyn  City  &  N.  R.  Co. 
36  N.  Y.  39,  93  Am.  Dec.  490,  9  Am.  Neg. 
Cas.  619. 

Deceased  was  sick  and  unable  to  take 
care  of  himself,  and  defendant  is  liable  for 
all  injuries  that  resulted  from  the  wrong- 
ful ejectment  of  deceased  from  the  car. 

Fcldman  v.  New  York  C.  &  H.  R.  R.  Co. 
142  App.  Div.  339,  127  N.  Y.  Supp.  390,  af- 
firmed in  205  N.  Y.  553,  98  N.  E.  1102; 
Gill  V.  Rochester  &  P.  R.  Co.  37  Ilun,  110; 


Note.  — Carriers:  ejection  of  sick  or  in- 
toxicated 'passenger. 

I.  Right  to  eject. 

a.  Sick  passenger,  135. 

b.  Intoxicated  passenger,  135. 

11.  Duty  to  eject;   liability  to  other  pas- 
sengers for  failure  to  eject,  137. 

III.  Time,  place,  and  manner  of  ejection. 

a.  Sick  passenger,  139. 

b.  Intoxicated  passenger,   139. 

IV.  Ejection  as  proximate  cause  of  subse- 

quent injury  or  death. 

a.  Sick  passenger,   142. 

b.  Intoxicated  passenger,    143. 

V.  Reooi  cry  in  action  by  ejected  passenger. 

a.  Elements  of  recovery. 

(1)  Ejection  of  sick  passenger, 

146. 

(2)  Ejection  of  intoxicated  pas- 

senger, 146. 

b.  Right  to  exemplary  damages,  146. 

c.  Damages  held  excessive,  146. 

d.  Damages  held  not  excessive,  147. 
VI.  Questions  for  jury,  147. 
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Sanford  v.  8th  Ave.  R.  Co.  23  N.  Y.  343, 
80  Am.  Dec.  288,  8  Am.  Neg.  Cas.  520; 
Higgins  V.  Watervliet  Turnp.  &  R.  Co.  46 
N.  Y.  23,  7  Am.  Rep.  293;  Louisville  &  N. 
R.  Co.  V.  Johnson,  108  Ala.  02,  31  L.R.A. 
372,  19  So.  51;  Fagg  v.  Louisville  &  N.  R. 
Co.  Ill  Ky.  30,  54  L.R.A.  919,  63  S.  W. 
580,  10  Am.  Neg.  Rep.  60;  Regner  v.  Glens 
Falls,  S.  H.  4  Ft.  E.  Street  R.  Co.  74  Hun, 
202,  26  X.  Y.  Supp.  625;  Burch  v.  Balti- 
more &  P.  R.  Co.  3  App.  D.  C.  346,  26 
L.R.A.  134;  Hanley  t.  Brooklyn  Heights 
R.  Co.  110  App.  Div.  430,  96  N.  Y.  Supp. 
249;  Railway  Co.  v.  Valleley,  32  Ohio  St. 
349,  30  Am.  Rep.  601,  8  Am.  Neg.  Cas.  567 ; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Weber,  33 
Kan.  543,  52  Am.  Rep.  543,  6  Pac.  877; 
Conolly  V.  Crescent  City  R.  Co.  41  La.  Ann. 


61,  3  L.R.A.  133,  17  Am.  St.  Rep.  389,  5 
So.  259,  6  So,  526,  8  Am.  Neg.  Cas.  309; 
Indianapolis,  P.  &  C.  R.  Co.  v.  Pitzer,  100 
Ind.  186,  58  Am.  Rep.  387,  6  N.  E.  310,  10 
N.  E.  70;  Roseraan  v.  Carolina  C.  R.  Co. 
112  N.  C.  716,  19  L.R.A.  327,  34  Am.  St. 
Rep.  524,  16  S.  E.  766;  Elliott,  Railroads, 
§  1637;  Isbell  t.  New  York  &.  N.  H.  R.  Co. 
27  Conn.  393,  71  Am.  Dec.  78. 

The  case  should  have  been  submitted  to 
the  jury. 

Loomis  T.  Lake  Shore  &  H.  S.  R.  Co.  182 
N.  Y.  380,  76  N.  E.  228,  19  Am.  Neg.  Rep. 
31;  Pratt  v.  Dwelling  House  Mut.  F.  Ins. 
Co.  130  N.  Y.  212,  29  N.  E.  117;  Guy  v. 
New  York,  O.  &  VV.  R.  Co.  30  Hun,  399; 
Hayes  v.  New  York  C.  &  H.  R.  R.  Co.  34 
Hun,  627,  20  N.  Y.  Week.  Dig.  238;  Huba 


This  note  considers  the  right  and  the  duty 
of  a  carrier  to  eject  a  passenger  because  of 
sickness  or  into.xication,  and  also  the  right 
to  eject  for  some  other  cause,  as  refusal  to 
pay  fare,  a  passenger  who  is  sick  or  in- 
toxicated, considering,  in  connection  with 
such  right  where  it  exists,  the  care  to  be 
exercised  by  the  carrier  as  to  time,  place, 
and  manner  in  making  the  ejection. 

Also,  the  liability  of  the  carriers  is  con- 
sidered, both  to  another  passenger  for  in- 
jury occasioned  by  an  intoxicated  passenger 
not  ejected,  and  to  an  ejected  passenger 
either  as  for  breach  of  contract,  or  for  in- 
juries occurring  subsequently  to  the  eject- 
tion. 

■  As  to  duty  of  carrier  to  accept  as  a  pas- 
senger one  physically  or  mentally  disabled, 
see  note  to  Connors  v,  Cunard  S.  S.  Co.  26 
L.R_A.(N.S.)   171. 

I.  Bight  to  eject, 
a.  Side  passenger. 

A  passenger  sick  to  vomiting  has  no  right 
to  subject  other  passengers  to  annoyance  by 
his  offensive  conduct,  and  he  may  be  ex- 
pelled though  his  misconduct  is  not  wilful 
or  voluntary.  Lemont  v.  Washington  &.  G. 
R.  Co.  1  Mackey,  180,  47  Am.  Rep.  238. 

And  a  carrier  has  a  right  to  remove  from 
a  train  a  passenger  who  breaks  out  with 
eruptions  which,  on  the  best  medical  ad- 
vice that  can  be  obtained,  are  believed  to 
be  smallpox,  although  such  belief  may  after- 
ward turn  out  to  be  erroneous.  Paddock  v. 
Atchison,  T.  &  S.  F.  R.  Co.  4  L.R.A.  231,  37 
Fed.  841. 

Also,  where  a  carrier  has  become  charge- 
able through  its  employees  with  notice  of 
the  insane  condition  of  a  passenger,  it  has 
the  right,  and  it  might  be  its  duty,  to  place 
such  passenger  under  guard  or  restraint,  or 
to  remove  him  from  the  car,  if  such  an  ac- 
tion is  required  for  the  protection  of  other 
passengers  from  possible  harm.  Meyer  v. 
St.  I-ouis,  I.  M.  &  S.  R.  Co.  4  C.  C.  A.  221, 
10  U.  S.  App.  677,  54  Fed.  120. 

A  street  railway  company  will  be  liable 
for  the  forcible  ejection  of  a  passenger  suf- 
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fering  from  St.  Vitus's  dance,  but  not  act- 
ing disorderly,  under  the  belief  that  the 
passenger  was  intoxicated;  and  a  rule  re- 
quiring conductors  not  to  allow  intoxicated 
persons  on  the  car  will  not  protect  it,  the 
court  stating  that  it  was  within  the  power 
of  the  conductor  to  ascertain  the  real  cause 
of  the  passenger's  appearance,  and  thus  to 
have  avoided  a  mistake,  if  it  was  a  mis- 
take. Regner  v.  Glenn  Falls,  S.  H.  &  Ft. 
E.  Street  R.  Co.  74  Uun,  202,  26  N.  Y.  Supp. 
625. 

And  where  a  passenger  in  the  last  stages 
of  consumption,  bound  for  a  point  quaran- 
tined against  yellow  fever,  out  having  a 
health  certificate  showing  freedom  from 
such  disease,  is  ejected  by  a  quarantine  of- 
ficer without  protest  from  the  conductor, 
such  passenger  being  too  weak  to  protest  or 
explain  that  he  had  a  health  certificate,  the 
carrier  is  liable  in  damages  for  breach  of 
contract  of  carriage.  St.  Louis  &  S.  F.  R. 
Co.  V.  Roane,  93  Miss.  7,  46  So.  711. 

But  that  a  conductor  is  decided,  and 
rough  and  rude  in  his  speech,  in  informing 
a  man  and  his  wife  that  they  will  have  to 
get  off  the  car  as  their  tickets  will  not  be 
accepted,  will  not  make  the  carrier  liablu 
in  damages,  although  the  wife  is  apparently 
unwell.  Rose  v.  Wilmington  A  W.  R.  Co. 
106  K.  C.  168,  11  S.  E.  528,  8  Am.  Neg. 
Cas.  583. 

b.  Intoxicated  passenger. 

A  passenger  may  be  removed  where  he  is 
so  intoxicated  as  to  be  offensive  to  other 
passengers.  Murphy  v.  Union  R.  Co.  118 
Mass.  228,  8  Am.  Neg.  Cas.  405. 

Or  if  there  is  reasonable  and  probable 
cause  to  believe  that  he  will  violate  decency 
and  good  order.  Lemont  v.  Washington  & 
G.  R.  Co.  1  Mackey,  180,  47,  Am.  Rep.  238 ; 
Hudson  V.  Lynn  4,  B.  R.  Co.  178  Mass.  64, 
59  N.  E.  647,  9  Am.  Neg.  Rep.  493 ;  Vinton 
V.  Middlesex  R.  Co.  11  Allen,  306,  87  Am. 
Dec.  714,  8  Am.  Neg.  Cas.  369;  Edgerly  v. 
Union  Street  R.  Co.  67  N.  H.  312,  36  Atl. 
558. 

Nor  is  it  necessary  to  wait  until  an  overt 
act  is  committed  before  there  is  justification 
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V.  Schenectady  R.  Co.  85  App.  Div.  199,  83 
K  Y.  Supp.  157,  14  Am.  Neg.  Rep.  602; 
2  Thomp.  Neg.  1236-J240;  Smith  v.  British 
&  N.  A.  Royal  Mail  Steam  Packet  Co.  86 
N.  Y.  408. 

Mr.  Lewis  E.  Carr,  with  Mr.  James 
McPhllltps,  for  respondent: 

Plaintiff's  intestate  having  boarded  one 
of  defendant's  cars,  and  having  failed  to 
pay  his  fare  after  repeated  requests  to  do 
so,  the  defendant's  conductor  was  entirely 
justified  in  ejecting  him  from  the  car. 

Nelson  v.  Long  Island  R.  Co.  7  Hun,  140; 
Nortlicrn  R.  Co.  v.  Page,  22  Barb.  130; 
O'Brien  v.  Boston  &  W.  R.  Co.  15  Gray, 
20,  77  Am.  Dec.  347;  People  v.  Jillson,  3 
Park.  Crim.  Rep.  234 ;  Hibl>ard  v.  New  York 


&  E.  R.  Co.  15  N.  Y.  455;  Pease  v.  Dela- 
ware,  L.  &  W.  R.  Co.  101  N.  Y.  367,  54  Am. 
Rep.  699,  5  N.  E.  37;  Swan  v.  Manchester 
&  L.  R.  Co.  132  Mass.  116,  42  Am.  Rep. 
432;  Coleman  v.  New  York  4;  N.  H.  R.  Co. 
106  Mass.  160,  8  Am.  Neg.  Cas.  375;  Huba 
V.  Schenectady  R.  Co.  85  App.  Div.  199,  83 
N.  Y.  Supp.  157,  14  Am.  Neg.  Rep.  602; 
Montgomery  v.  Buffalo  R.  Co.  165  N.  Y. 
139,  58  N.  E.  770,  9  Am.  Neg.  Rep.  124; 
Monnicr  v.  New  York  C.  *  H.  R.  R.  Co. 
175  N.  Y.  281,  62  L.R.A.  357,  96  Am.  St. 
Rep.  619,  67  N.  E.  569,  14  Am.  Neg.  Cas. 
423;  Hanley  v.  Brooklyn  Heights  R.  Co. 
110  App.  Div.  429,  96  N.  Y.  Supp.  249. 

Having  a  right  to  eject  the  plaintiff's  in- 
testate from  the  car,  the  evidence  utterly 


for  the  expulsion.  Hillman  v.  Georgia  R. 
&  Bkg.  Co.  126  Ga.  814,  56  S.  E.  68,  8  Ann. 
Cas.  222;  Magill  v.  Seaboard  .\ir  Line  R. 
Co.  84  S.  C.  416,  66  S.  E.  561;  Hudson  v. 
Lynn  &  B.  R.  Co.  178  Mass.  64,  59  N.  E. 
647,  9  Am.  Neg.  Rep.  493 ;  Edgerly  v.  Union 
Street  R.  Co.  67  N.  H.  312,  36  Atl.  558: 
Vinton  v.  Middlesex  R.  Co.  11  Allen,  306, 
87  Am.  Dec.  714,  8  Am.  Neg.  Cas.  369. 

To  justify  an  ejection  of  a  passenger  un- 
der a  statute  (Miss.  Laws  1910,  chap.  211) 
providing  for  the  ejection  of  an  intoxicated 
passenger,  it  is  not  necessary  for  such  pas- 
senger to  he  so  much  under  the  influence 
of  intoxicating  liquor  as  to  be  mentally 
and  physically  incapable  of  taking  care  of 
himself.  Yazoo  &  M.  Valley  R.  Co.  v.  David- 
son, —  Miss.  — ,  63  So.  340.  The  court 
said  that  the  statute  was  designed  for  the 
protection  not  of  the  person  intoxicated,  but 
of  the  passengers  on  the  train,  and  a  per- 
son intoxicated  to  the  extent  that  he  is 
mentally  and  physically  incapable  of  taking 
care  of  himself  is  very  much  less  liable  to 
annoy  and  endanger  the  other  passengers 
than  one  who  is  intoxicated  in  a  less  degree. 

So,  also,  in  St.  Jx)uis,  I.  M.  &  S.  R.  Co. 
v.  Waters,  105  Ark.  619,  152  S.  W.  1.S7, 
action  for  wrongful  ejection  because  of  al- 
leged drunkenness,  the  following  instruction 
was  held  erroneous:  "For  one  to  be  in  a 
drunken  and  intoxicated  condition  as  de- 
fined by  the  law,  he  must  be  under  the  in- 
fluence of  intoxicating  liquors  to  such  an 
extent  as  to  have  lost  the  normal  control 
of  his  bodily  and  mental  faculties,  and  to 
evince  a  disposition  to  violence,  quarrel- 
someness, and  bestiality."  The  court  said: 
"A  person  might  be  drunk  and  still  not 
evince  a  disposition  of  violence,  quarrel- 
someness and  bestiality.  .  .  .  Some  men 
become  quarrelsome  when  they  are  drunk, 
while  others  become  stupified  and  inactive, 
and  still  others  do  not  give  any  outward 
and  visible  signs  except  a  pleasurable  ex- 
citement. A  man  may  be  said  to  be  drunk 
whenever  he  is  under  the  influence  of  in- 
toxicating liquors  to  the  extent  that  they 
affect  his  acts  or  conduct  so  that  persons 
coming  in  contact  with  him  could  readily 
see  and  know  that  the  intoxicating  liquors 
were  affecting  him  in  that  respect." 
L.R.A.1916C. 


And  an  instruction  that  vomiting  from 
intoxication  is  the  only  form  of  that  evil 
which  will  authorize  the  conductor  to  expel 
a  passenger  is  erroneous,  as  it  is  withdraw- 
ing from  the  consideration  of  the  jury  all 
other  forms  of  evil  which  might  excuse  the 
conduct  of  the  conductor  in  the  proper  man- 
agement of  the  car.  Lemont  v.  Washington 
&  G.  R.  Co.  1  Mackey,  180,  47  Am.  Rep.  238. 

Trainmen  have  the  right  to  remove  from 
the  train  a  person  who  has  boarded  it  after 
the  conductor  has  refused,  because  of  his 
intoxicated  condition,  to  receive  him  as  a 
passenger,  although  he  has  a  ticket  en- 
titling him  to  transportation.  Chesapeake 
&  O.  R.  Co.  v.  Sclsor,  142  Ky.  163,  33  L.R.A. 
(N.S.)  165,  134  S.  W.  143. 

Permitting  a  passenger  to  enter  a  train 
when  known  to  be  intoxicated  does  not  de- 
prive the  carrier  of  a  right  to  eject  him 
when  he  becomes  boisterous  and  obnoxious 
during  the  journev.  Louisville  &  N.  R.  C^o. 
V.  Logan.  88  Ky.  232,  3  L.R.A.  80,  21  Am. 
St.  Rep.  332,  10  S.  W.  655,  8  Am.  Neg.  Cas. 
294. 

Nor  is  a  conductor  bound  to  act  upon  the 
volunteered  opinion  of  a  passenger  as  to  the 
physical  or  mental  state  of  drunken  man 
who  has  been  expelled  from  the  train,  where 
he  has  no  reasonable  ground  to  believe  that 
the  man  is  unable  to  find  a  place  where  he 
will  be  safe.  Roseman  v.  Carolina  C.  R.  Co. 
112  N.  C.  709,  19  L.R.A.  327,  34  Am.  St. 
Rep.  524.  16  S.  E.  766. 

And  so  it  has  been  held  that,  having  rea- 
sonable regard  for  the  safety  and  welfare 
of  an  intoxicated  person,  ejection  is  justi- 
fiable, 

— where  an  intoxicated  passenger  per- 
sistently refuses  to  pay  his  fare,  and  his 
language  is  obscene  and  insulting,  Louis- 
ville &  N.  R.  Co.  V.  Johnson,  92  Ala.  204, 
25  Am  St.  Rep.  35,  9  So.  269,  8  Am.  Neg. 
Cas.  13;  Johnson  v.  Louisville  &  N.  R.  Co. 

104  Ala.  241,  53  Am.  St.  Rep.  39,  16  So.  75; 
— where  a  passenger  is  drunk  and  uses 

profane    and    insulting    language,    String- 
field  V.  Louisville  R.  Co.  32  Kv.  L.  Rep.  578, 

105  S.  W.  1190: 

— where  an  intoxicated  passenger  is  stag- 
gering around,  is  boisterous,  and  is  using 
obscene  language,  Nash  v.  Southern  R.  Co. 
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failed  to  establiah  anything  wrongful  or 
unlawful  on  the  part  of  the  defendant  in 
the  manner  of  his  ejection  or  in  the  place 
where  be  was  ejected. 

Ko  duty  rested  upon  the  defendant  under 
the  circumstances  of  this  case  other  than 
what  was  performed,  and  there  is  no  evi- 
dence that  the  ejectment  was  the  proximate 
cause  of  the  death  of  plaintiff's  intestate. 

Burch  T.  Baltimore  &  P.  R.  Co.  3  App. 
D.  C.  346,  26  L.R.A.  134;  Edgerly  v.  Union 
Street  R.  Co.  67  N.  H.  312,  36  Atl.  658; 
Hudson  V.  Lynn  &  B.  R.  Co.  185  Mass. 
510,  71  N.  E.  66,  16  Am.  Neg.  Rep.  366; 
Ring  V.  Cohoes,  77  N.  Y.  83,  33  Am.  Rep. 
574;  Laidlaw  v.  Sage,  158  N.  Y.  73,  44 
L.R.A.  216,  52  N.  E.  679. 


Uogan,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  as  administratrix  of  Pat- 
rick Buckley,  deceased,  brought  this  action 
to  recover  damages  for  his  death,  claimed 
to  have  been  caused  by  defendant  under  the 
following  circumstances: 

On  April  24,  1911,  the  defendant  owned 
and  operated  a  street  surface  railroad, 
among  other  places,  between  Hudson  Falls 
and  Glens  Falls  in  this  state.  About  or 
after  9  o'clock  on  the  evening  of  that  day, 
plaintiff's  intestate,  who  resided  at  Glens 
Falls,  boarded  one  of  defendant's  north- 
bound cars  at  or  near  the  Hotel  Cunning- 
ham in  Hudson  Falls,  intending  to  go  to 
Glens  Falls. 


136  Ala.  177,  96  Am.  St.  Rep.  19,  33  So. 
932   (dictum)  ; 

— where  an  intoxicated  passenger  is 
abusive,  profane,  creating  a  disturbance  and 
annoving  other  passengers,  Edgerly  v.  Union 
Stree't  R.  Co.  67  N.  H.  312,  36  Atl.  558 ; 

— where  a  passenger  is  so  intoxicated  as 
to  be  unable  to  tender  his  fare  or  his  ticket, 
which  the  jury  from  the  evidence  could  find 
be  had  purchased,  even  though  he  is  unable 
to  take  suitable  precautions  to  avoid  physi- 
cal injury,  Murphy  v.  Boston  &,  M.  R.  Co. 
216  Mass.  178,  103  N.  E.  291; 

— whore  a  passenger  got  on  the  train  in- 
toxicated and  advised  other  passenger  not 
to  pav  their  fares,  Baltimore,  P.  &  C.  R.  Co. 
T.  >IcDonald,  68  Ind.  316; 

— ^where  a  drunken  passenger  has  reached 
the  station  where  his  ticket  expires  and  is 
acting  in  a  boisterous  manner,  Chesapeake 
*  O.  R.  Co.  v.  Saulsberry,  112  Ky.  915,  66 
L.R.A.  580,  66  S.  W.  1051,  11  Am.  Neg. 
Kep.  687; 

— ^where  a  passenger  had  delirium  tremens, 
and  by  his  conduct  annoyed  and  frightened 
other  passengers,  and  at  time  of  removal 
had  fallen  from  his  feet  and  was  lying  in 
the  aisle  of  the  coach  in  an  unconscious 
condition,  Atchison,  T.  &  S.  P.  R.  Co.  T. 
Weber,  33  Kan.  543,  52  Am.  Rep.  643,  6 
Pac.  877; 

— where  an  intoxicated  passenger  in  a 
crowded  car,  with  women  and  children,  is 
fighting,  flourishing  a  knife,  and  threatening 
to  shoot.  Railway  Co.  v.  Vallelcy,  32  Ohio 
St.  345,  30  Am.  Rep.  601,  8  Am.  Neg.  Cas. 
567; 

— where  a  drunken  passenger  with  an 
open  knife  in  his  hand  abuses  the  conductor 
in  a  loud  and  angry  tone,  so  as  to  frighten 
other  passengers,  and,  upon  being  taken  out 
of  the  ladies'  car  and  locked  out,  pulled  the 
bell  rope,  thus  causing  the  train  to  be 
stopped,  Louisville  &  N.  R.  Co.  v.  Logan, 
9  Ky.  L.  Rep.  893,  later  appeal  in  88  Ky. 
232,' 3  L.R.A.  80,  21  Am.  St.  Rep.  332,  10 
S.  W.  655,  «  Am.  Neg.  Cas.  294; 

— where  an  intoxicated  person  vomits  in 
the  car,  Converse  v.  Washington  &  G.  R.  Co. 
2  MacArth.  504,  8  Am.  Neg.  Cas.  110; 

— where  one  is  sick  and  vomiting,  wheth- 
er from  drunkenness  or  otherwise,  Lemont 
L.H.A.1915C. 


V.  Washington  &  G.  R.  Co.  1  Mackey,  180, 
47  Am.  Rep.  238; 

— where  one  failed  to  respond  to  three 
efforts  by  the  conductor  to  arouse  him  from 
sleep  due  to  intoxicants  and  loss  of  sleep,  to 
secure  his  fare,  and  made  no  response  until 
he  had  been  pushed  out  onto  the  platform 
in  the  process  of  ejection,  Chesapeake  &  O. 
R.  Co.  V.  Friend,  post,  148. 

And  a  railroad  company  cannot,  in  the  ab- 
sence of  wilfulness  or  wantonness,  be  hold 
liable  for  ejecting  from  its  train,  at  a  sta- 
tion, a  passenger  intoxicated,  but  not  help- 
less, who  refuses  to  pay  fare,  where  the 
statute  expressly  authorizes  it  to  do  so. 
Adams  v.  Chicago  G.  W.  R.  Co.  156  Iowa, 
31,  42  L.R.A.(N.S.)  373,  135  N.  W.  21. 

But  it  has  been  held  that  so  long  as  an 
intoxicated  passenger  remains  quietly  by 
the  driver  on  the  platform,  neither  entering 
the  car  nor  molesting  or  annoying  the  pas- 
sengers in  any  way,  there  is  no  occasion  for 
removing  him,  and  the  conductor  will  not 
be  justified  in  refusing  to  permit  him  to  re- 
main as  a  passenger.  Putnam  v.  Broadway 
A  S.  Ave.  R.  Co.  55  N.  Y.  108,  14  Am.  Rep. 
190.  The  court  stated  that  the  fact  that 
the  individual  may  have  drank  to  excess 
will  not  in  every  case  justify  his  expulsion 
from  a  public  conveyance;  it  is  rather  the 
degree  of  intoxication  and  its  effect  upon 
the  individual,  and  the  fact  that  by  reason 
of  the  intoxication  he  is  dangerous  or 
annoying  to  other  passengers,  that  give  the 
right  and  impose  the  duty  of  expulsion. 

And  in  Thomson  v.  Manhattan  R.  Co.  75 
Hun,  548,  27  N.  Y.  Supp.  608,  6  Am.  Neg. 
Cas.  577,  it  was  held  that  so  long  as  an  in- 
toxicated passenger  remains  quiet  and  mo- 
lests no  one,  he  cannot  be  legally  expelled. 

tl.  Duty  to  eject;  liability  to  other  paa- 
aengera  for  failure  to  eject. 

As  to  carrier's  liability  for  assault  by 
fellow  passenger,  see  notes  in  16  L.R.A.  627 ; 
2  L.R.A.(N.S.)  105;  and  32  L.R.A.  (N.S.) 
1206. 

As  to  liability  of  carrier  for  contraction 
of  contagious  disease  by  passenger,  see  note 
in  36  L.R.A.(N.S.)  337. 

Generally,  as  to  liability  for  injuries  to 
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The  evidence  adduced  by  plaintiff  upon 
the  trial  would  justify  a  finding  by  a  jury 
that  the  intestate,  immediately  after  enter- 
ing the  car  of  defendant,  occupied  the  third 
or  fourth  seat  from  the  rear  end  of  the 
car;  tliat  he  looked  very  pale  and  white; 
his  eyes  were  glaring;  that  he  was  sitting 
in  a  lifeless  manner  in  the  seat  occupied 
by  him;  that  after  the  car  started  the  con- 
ductor asked  the  intestate  for  his  fare,  and 
he  dropped  his  hand  and  attempted  to  put 
it  into  his  pocket;  that  the  conductor 
passed  along  and  returned  a  second  and 
third  time  and  again  asked  him  for  his 
fare,  and  plaintiff's  intestate  again  put  his 
hand  to  his  pocket,  but  could  not  raise 
his  hand,  but  fell  asleep  with  his  hand  in 
his  pocket,  and  was  unable  to  answer  the 


conductor.  The  conductor,  upon  the  second 
demand  for  fare,  said  to  Buckley,  "If  you 
do  not  pay  your  fare  I  will  put  you  off  the 
car,"  and  thereafter,  when  he  again  de- 
manded fare,  the  intestate  dropped  as  if  un- 
conscious, but  the  conductor  took  hold  of 
him,  dragged  him  along  the  aisle  of  the 
car  and  into  the  vestibule,  signaled  the  car 
to  stop,  and  put  Buckley  off  the  car  on  a 
highway  on  the  easterly  side  of  the  north- 
bound track,  at  or  near  a  point  known  as 
La  Pan's  curve,  near  to  but  not  at  a  regular 
stopping  place  in  its  route,  and  thereupon 
the  conductor  by  signal  ordered  the  car  to 
go  on,  which  it  did,  leaving  Buckley  in  the 
roadway;  that  the  night  was  dark,  but 
there  was  a  light  on  the  highway  and  some 
dwelling  houses  along  the  same  near  to  the 


passenger  resulting  from  attempted  ejec- 
tion by  carrier  of  fellow  passenger,  see 
Thayer  v.  Old  Colony  Street  R.  Co.  44  L.R.A. 
(N.'S.)  ]125,  and  note  thereto. 

It  is  the  duty  of  a  carrier  to  exclude  or 
expel  from  his  vehicle  any  person  whose 
conduct  or  condition  is  such  as  to  endanger 
the  safety  of  other  passengers,  or  to  create 
inconvenience  and  disturbance  or  cause  dis- 
comfort and  annoyance  to  them.  And  if 
this  duty  is  neglected  without  good  cause, 
and  a  passenger  receives  injury  which  might 
have  been  reasonably  anticipated  or  natural- 
ly expected  from  one  who  is  improperly  re- 
ceived or  permitted  to  continue  as  a  pas- 
senger, the  carrier  is  responsible.  Edgerly 
V.  Union  Street  K.  Co.  67  N.  H.  312,  36  Atl. 
558. 

So,  a  carrier  owes  a  duty,  for  the  protec- 
tion of  other  passengers,  to  eject  one  who 
is  visibly  intoxicated.  Podespik  v.  Worces- 
ter Consol.  Street  R.  Co.  216  Mass.  213,  103 
N.  E.  638. 

Also,  it  has  the  duty  to  eject  a  drunken 
passenger  who  is  so  riotous  and  disorderly 
as  to  frighten  other  passengers.  Louisville 
&  N.  R.  Co.  V.  Logan,  9  Ky.  L.  Rep.  893. 

Or  a  man  furiously  drunk  who  in  a  crowd- 
ed car,  with  women  and  children,  is  fight- 
ing, flourishing  a  knife,  and  threatening  to 
shoot,  upon  the  plainest  principles  of  aelf- 
defense,  if  nothing  else.  Railway  Co.  v. 
Valleley,  32  Ohio  St.  345,  30  Am.  Rep.  601, 
8  Am.  Neg.  Cas.  567. 

And  it  is  the  duty  of  railway  companies 
to  remove  an  unattended  passenger  wno  be- 
comes insane  upon  the  train,  where  the  com- 
fort and  safety  of  other  passengers  on  the 
train  require  it.  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Woodruff,  89  Ark.  9,  115  S.  W.  953, 
21  Am.  Neg.  Rep.  22. 

But  where  a  drunken  passenger  is  other- 
wise entirely  inoffensive,  it  is  not  the  duty 
of  a  conductor  to  eject  him  until  after  he 
has  commenced  his  vile  abuse  of  a  fellow 
passenger,  and  the  conductor  has  learned  of 
it,  or  in  the  exercise  of  a  proper  degree  of 
care  should  have  learned  of  it.  Lucy  v. 
Chicago  G.  W.  R.  Co.  64  Minn.  7,  31  L.R.A. 
651,  65  N.  W.  944. 

And  while  it  is  the  duty  of  the  conductor 
L.R.A.1916C. 


to  quell  a  drunken  fight  on  a  car,  and  expel 
the  disorderly  passengers  where  necessary, 
yet  the  carrier  will  be  liable  if  the  con- 
ductor makes  a  mistake  and  expels  one  who 
is  not  intoxicated.  Maryland  &  P.  R.  Co. 
V.  Knight,  122  Md.  576,  89  Atl.  1091. 

Failure  of  employees  of  a  street  railway 
company  to  overpower  or  remove  from  the 
car  a  drunken  passenger  whose  conduct  is 
such  as  to  indicate  danger  to  other  passen- 
gers if  he  is  permitted  to  ride  unrestrained 
is  negligence  which  will  render  the  com- 
pany liable  for  injuries  which  he  inflicts 
upon  a  passenger,  although  there  is  nothing 
to  indicate  that  the  one  injiued  is  in  special 
peril.  United  R.  &  Electric  Co.  v.  State, 
93  Md.  619,  54  L.R.A.  942,  86  Am.  St.  Rep. 
46S,  49  Atl.  923,  10  Am.  Neg.  Rep.  71. 

So,  also,  failure  of  a  conductor  to  remove 
an  intoxicated  passenger  is  negligence  which 
will  make  the  carrier  liable  for  an  assault 
committed  upon  another  passenger,  where 
the  conductor  knew  that  a  drunken  and  dis- 
orderly passenger  was  on  the  train,  that  he 
had  cursed  and  abused  the  assaulted  pas- 
senger and  made  threatening  gestures  in- 
dicating that  he  might  use  a  deadly  weapon, 
and  at  the  time  the  assault  was  made  ap- 
prehended that  such  passenger  was  still  in 
danger  at  the  hands  of  the  intoxicated  pas- 
senger. Ft.  Worth  4  R.  G.  R.  Co.  v.  Stew- 
art, —  Tex.  Civ.  App.  — ,  140  S.  W.  355. 

Where  the  conductor  of  a  traction  com- 
pany permits  an  intoxicated  passenger 
weighing  about  225  pounds  to  attempt  to 
walk  up  and  down  the  aisle  of  the  car  while 
it  is  in  motion,  instead  of  requiring  him  to 
be  seated,  or  in  the  event  of  his  refusal, 
ejecting  him  from  his  car,  it  is  an  act  of 
negligence  in  the  discharge  of  the  duty 
which  is  owed  to  other  passengers.  Mont- 
gomery Traction  Co.  v.  Whatley,  152  Ala. 
101,  126  Am.  St.  Rep.  17,  44  So.  538  (ac- 
tion for  personal  injuries  to  passenger  due 
to  intoxicated  passenger  falling). 

And  in  Kline  v.  Milwaukee  Electric  R.  &, 
Light  Co.  146  Wis.  134,  131  N.  W.  427,  Ann. 
Cas.  1912C,  276,  negligence  of  conductor  in 
not  expelling  a  quarrelsome  drunken  pas- 
senger was  held  to  be  the  proximate  cause 
of     injury  inflicted  by  such  drunken  pas- 
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point  where  Buckley  was  ejected  from  the 
cst;  that  Buckley  was  not  intoxicated,  and 
his  breath  and  person  were  free  from  any 
odor  indicating  that  he  had  been  drinking. 
After  the  intestate  was  ejected  from  the 
car,  he  was  seen  by  a  passenger  on  the  car 
standing  near  the  track.  A  south-bound 
car  of  defendant  left  Glens  Falls  about 
9:40  P.  M.  and  about  twenty  minutes  later 
reached  La  Pan's  curve  about  the  place 
where  Buckley  was  ejected  from  the  north- 
bound car,  and  that  car  ran  over  and  killed 
Buckley.  His  body  was  found  curled  up 
against  the  rail  with  both  feet  cut  off  lying 
inside  the  rail.  The  car  was  running  at  a 
moderate  rate  of  speed  and  carried  a  head- 
light and  fender  on  the  forward  part  of 
the  same. 


At  the  time  of  his  death  Buckley  ivas  a 
married  man,  earning  about  $14  a  week. 
He  was  a  steady  man  and  permanently  em- 
ployed. 

The  defendant  had  adopted  rules  for  the 
guidance  of  its  employees  which  were 
placed  in  evidence,  and  the  rule  bearing  on 
this  case  is  as  follows:  "If  any  person 
shall  refuse  to  produce  proper  ticket  or 
pass,  or  pay  fare,  cause  the  train  to  be 
brought  to  a  stop  at  a  regular  station,  or 
near  some  dwelling  house,  and  request  such 
person  to  leave  the  train.  In  case  of  refusal 
remove  such  person  therefrom.  It  should 
not  be  in  such  a  place,  in  such  weather,  or 
such  unseasonable  hour  as  might  ordinarily 
endanger  the  health  or  safety  of  the  person 
ejected.    The  person  ejected  must  not  be  a 


s<'nger  on  another  passenger,  where  the  con- 
ductor knew  or  ought  to  have  known  that 
trouble  would  occur  if  such  drunken  pas- 
senger were  permitted  to  remain  on  the  car. 

So, _ also,  negligence  in  permitting  to  re- 
main *m  the  car  a  drunken  passenger  who 
had  insulted  a  female  passenger  and  had 
an  altercation  with  her  companion,  who 
had  complained  to  the  conductor,  was  held 
to  be  the  proximate  cause  of  injury  to  a 
third  person  who  was  hit  by  a  bullet  fired 
in  self-defense  by  the  passenger  who  had 
made  such  complaint,  at  the  drunken  pas- 
senger, who  began  a  quarrel  as  soon  as  the 
conductor  left.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Bell,  —  Tex.  Civ.  App.  — ,  165  S.  W.  1. 

Also,  permitting  a  drunken  passenger  who 
has  been  removed  from  a  street  car  for 
turbulence  and  assault  upon  a  fellow  pas- 
senger, to  return  and  remain  upon  the  car 
without  further  effort  to  remove  him,  al- 
though his  turbulence  continues,  is  negli- 
gence which  will  render  the  street  car  com- 
pany liable  for  injuries  inflicted  by  him 
upon  such  passenger.  United  R.  &  Electric 
Co.  v.  Ueane,  93  Md.  619,  54  L.R.A.  942,  86 
Am.  .St.  Rep.  453,  49  Atl.  923,  10  Am.  Neg. 
Rep.  71. 

And  where  an  intoxicated  white  passenger 
is  permitted  to  remain  in  a  coach  assigned 
to  negroes,  the  carrier  is  liable  in  damages 
to  a  colored  woman  for  any  maltreatment  of 
her,  and  for  obscene  and  profane  language 
used.  Quinn  v.  Louisville  &  N.  R.  Co.  98 
Ky.  231,  32  S.  W.  742. 

But  if  the  employees  of  a  carrier,  in  the 
exercise  of  the  high  degree  of  care  de- 
manded of  them,  could  not  have  reasonably 
anticipated  that  the  failure  to  eject  or  re- 
strain an  insane  passenger  might  result  in 
his  doing  injury  to  his  fellow  passengers, 
then  the  nonaction  of  the  company  is  not 
negligence.  Meyer  v.  St.  Louis,  I.  M.  t  H. 
R.  Co.  4  C.  C.  A.  226,  10  U.  8.  App.  677,  64 
Fed.  120. 

And  in  Putnam  v.  Broadway  &  S.  Ave. 
R.  Co.  oS  X.  y.  108,  14  Am.  Rep.  190,  it 
was  held  that  failure  of  a  conductor  to  re- 
move an  intoxicated  passenger  was  not  the 
proximate  cause  of  injury  inflicted  on  an- 
other passenger  resulting  in  the  lattcr's 
L.R.A.1915C'. 


death,  where  the  facts  were  that  the  in- 
toxicated passenger,  who  was  riding  on  the 
platform,  opened  the  door  and  directed  in- 
sulting remarks  at  two  ladies,  and  deceased 
complained  to  the  conductor,  who  ordered 
such  intoxicated  passenger  to  remain  quiet; 
that  thereafter  the  intoxicated  passenger 
entered  the  car  and  sat  by  deceased,  an- 
noyed him,  directing  at  him  abusive  and 
threatening  language,  but  in  a  low  tone  so 
as  not  to  be  audible  to  the  conductor;  that 
after  remaining  in  the  car  a  short  time  he 
returned  to  the  front  platform  and  re- 
mained there  quietly  until  deceased  left  the 
car,  when  he  also  left  the  car  and  assault- 
ed him,  causing  his  death.  The  court  stated 
that  the  conductor  was  under  no  obliga- 
tion to  expel  such  intoxicated  passenger  so 
long  as  he  was  not  disorderly,  and  that  there 
was  no  evidence  that  the  conductor  was 
aware  that  he  was  acting  in  an  offensive 
manner,  and  that  assault  could  not  have 
been  foreseen. 

Also,  a  carrier  is  not  liable  for  injuries 
sustained  by  a  passenger  whose  foot  was 
stepped  on  by  an  intoxicated  passenger 
standing  in  front  of  her,  where  such  intoxi- 
cated passenger  was  able  to  keep  his  feet 
and  was  not  disorderly,  and  so  could  not 
legally  be  expelled.  Thomson  v.  Manhattan 
R.  Co.  76  Hun,  548,  27  N.  Y.  Supp.  008,  5 
Am.  Neg.  Cas.  577. 

III.  Time,  place,  and  manner  of  ejec- 
tion. 

a.  Sick  passenger. 

Although  a  common  carrier  of  passen- 
gers owes  obligations  to  all  its  passengers 
as  well  as  to  those  who  are  sick,  and  is 
bound  to  protect  the  rights  of  both,  and  al- 
though when  the  condition  of  one  passenger 
from  sickness  or  otherwise  is  such  as  to  be 
inconsistent  with  the  safety  and  health  or 
even  reasonable  comfort  of  his  fellow  pas- 
sengers, regard  for  the  rights  of  the  latter 
will  authorize  the  carrier  to  terminate  the 
carriage  by  excluding  him,  yet  this  right 
cannot  be  exercised  arbitrarily  and  in- 
humanely, or  without  due  care  and  provi- 
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child,  a  person  of  unsound  mind,  or  in  such 
feeble  or  helpless  condition  as  to  be  unable 
to  take  care  of  himself  or  herself  at  the 
point  of  ejection." 

The  claim  of  the  plaintiff  is  that,  upon 
the  evidence  thus  adduced  by  her,  it  was 
for  the  jury  to  determine  whether  or  not 
there  was  negligence  on  the  part  of  the  de- 
fendant in  ejecting  Buckley,  the  intestate, 
from  the  car  when  he  was  in  the  physical 
condition  described,  and  at  a  point  in  the 
roadway  which  was  not  a  regular  stopping 
point,  in  the  nighttime,  and  leave  him  at 
such  point  while  it  was  apparent  to  the 
conductor  that  he  was  unable  to  take  care 
of  himself;  that  the  conductor  failed  to  as- 
certain the  real  cause  of  intestate's  appear- 
ance and  conduct,  though  at  least  one  pas- 


senger on  the  car  was  acquainted  with  him; 
also  that  it  was  a  question  for  the  jury 
whether  or  not  the  defendant  was  guilty  of 
negligence  in  the  operation  of  the  south- 
bound car  in  running  over  Buckley. 

All  inferences  in  this  case  are  to  be 
drawn  in  favor  of  the  plaiiitiiT,  and  the  evi- 
dence produced  by  her  must  be  regarded  in 
the  light  most  favorable  to  her.  We  think 
that  the  expulsion  of  the  intestate  from  the 
car  of  the  defendant  under  the  circum- 
stances narrated,  in  view  of  the  rule  pro- 
mulgated by  the  defendant,  was  a  question 
which  a  jury  might  determine  to  be  the 
proximate  cause  of  the  death  of  Buckley. 
Consideration  of  the  evidence  appearing  in 
the  record  in  this  case  would  authorize  a 
jury  to  find  that  the  intestate  was  in  a 


sion  for  the  safety  and  well-being  of  the 
ejected  passenger.  Conolly  v.  Crescent  City 
R.  Co.  41  La.  Ann.  57,  3  L.R.A.  133,  5  So. 
259,  6  So.  520,  8  Am.  Neg.  Cas.  309. 

So,  a  high  decree  of  care  should  be  exer- 
cised before  a  passenger  ill  and  without 
money  is  expelled  from  a  train  at  a  way 
station  hundreds  of  miles  from  his  destina- 
tion. Forrester  v.  Southern  P.  Co.  36 
Xev.  247,  48  L.R,A.(N.S.)  1,  134  Pac.  753, 
136  Pac.  705. 

And  the  ejection  of  an  insane  passenger 
must  be  done  in  a  reasonable  manner,  due 
regard  being  had  to  the  time,  place,  and 
circumstances,  so  as  to  provide  for  the  tem- 
porary protection  and  comfort  of  such  pas- 
senger. St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wood- 
ruff, 89  Ark.  9,  115  S.  W.  953,  21  Am.  Neg. 
Rep.  22. 

Therefore,  a  carrier  is  not  relieved  from 
liability  for  injuries  to  an  ejected  insane 
passenger  who  is  left  in  charge  of  the  com- 
pany's night  operator,  by  the  fact  that  the 
sheriff  looked  after  her  wants,  where  such 
assistance  was  in  his  individual  capacity, 
and  not  in  his  olhcial  capacity.    Ibid. 

Also,  it  is  the  duty  of  a  carrier,  on  re- 
moving from  a  train  a  passenger  with  a 
contagious  disease,  to  put  him  off  at  some 
place  where  he  can  find  accommodations  and 
medical  attendance,  or  wITere  there  is  rea- 
sonable ground  to  believe  he  can  do  so. 
Paddock  v.  Atchison,  T.  &  S.  F.  R.  Co.  4 
L.R.A.  231,  37  Fed.  841. 

And  a  mistake  of  the  driver  in  supposing 
that  a  passenger  was  drunk  when  the  lat- 
ter had  ridden  a  considerable  distance  with- 
out misbehavior,  and  had  been  guilty  of 
nothing  except  vomiting  occasioned  by  ill- 
ness, cannot  excuse  the  company  for  eject- 
ing him  and  leaving  him  uncared  for  on 
the  street  in  inclement  weather.  Conolly 
V.  Crescent  City  R.  Co.  supra. 


6.  Intoxicated  pasaenger. 

The  fact  that  one  ejected  from  a  train 
is  drunk  makes  it  more  incumbent  upon  the 
servants  of  the  company  to  see  that  he  has 
a  safe  place  to  leave  the  train.  Louisville, 
L.R.A.1915C. 


St.  L.  &  T.  R.  Co.  V.  Gatewood,  14  Ky.  L. 
Rep.  108. 

The  intoxication  and  misbehavior  of  n 
passenger  which  will  authorize  his  expul- 
sion from  the  train  will  not  justify  his  ex- 
pulsion without  exercising  due  care  for  hia 
safety,  having  reference  to  time,  place,  and 
surroundings.  Louisville  &  N.  U.  Co.  v. 
Johnson,  108  Ala.  02,  31  L.R.A.  272,  lU 
So.  51. 

And  tlie  care  requried  of  a  carrier  is  that 
which  would  be  exercised  by  men  of  ordi- 
nary care  and  prudence  in  the  enforcement 
of  a  leg^al  right  in  a  similar  situation,  and 
the  similar  situation  would  have  reference, 
of  course,  to  the  time,  the  place,  and  the 
man's .  condition.  Donovan  v.  Ureentield  & 
T.  F.  Street  R.  Co.  10(i  C.  C.  A.  72,  183  Fed. 
526. 

In  determining  whether  reasonable  anil 
ordinary  care  has  been  exercised,  all  the 
circumstances  should  be  considered, — as  the 
physical  condition  of  the  person  ejected; 
the  time,  whether  in  daytime  or  late  at 
night;  the  condition  of  the  country,  whether 
thickly  or  sparsely  settled;  the  place  of 
ejection,  whether  near  to  or  remote  from  a 
dwelling  of  any  character,  including  a  sta- 
tion ;  the  character  of  the  weather,  whether 
pleasant  or  inclement,  etc.  The  rules  of 
law,  as  well  as  the  dictates  of  humanity, 
require  that  the  ejection  shall  occur  at  such 
place,  and  be  conducted  in  such  manner,  as 
not  unreasonably  to  expose  the  party  to 
danger.  Brown  v.  Chicago,  R.  I.  &  P.  R. 
Co.  51  Iowa,  238,  1  N.  W.  487. 

The  servants  of  the  carrier  should  ubp 
due  care  not  to  expel  a  passenger  or  even 
a  trespasser  at  a  time  or  place  which  is  dan- 
gerous, and  the  carrier  will  be  liable  for 
negligence  in  that  regard  not  only  for  in- 
juries directly  suffered  in  connection  with 
such  expulsion,  but  also  for  subsequent  in- 
juries proximately  due  thereto,  such  as  an 
injury  from  other  cars  which  the  ejected 
passenger  could  not  reasonably  avoid,  the 
probable  consequences  of  improper  exposure, 
and  the  like.  And  it  will  be  no  answer  that 
the  person  was  injured  by  reason  of  help- 
lessness due  to  intoxication  or  like  causes, 
if  his  condition  was  known  to  the  servants 
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helpless  condition  and  incapacitated  from 
taking  care  of  himself;  that  such  helpless 
condition  of  the  intestate  was  known  to  the 
conductor;  that  Buckley  was  not  visibly 
intoxicated  or  boisterous,  but,  on  the  con- 
trary, sick,  pallid,  and  in  a  drowsy  con- 
dition; that  he  made  an  attempt  to  pay 
his  fare  each  time  the  same  was  demanded 
of  him,  but  was  physically  unable  to  do  so; 
that  by  reason  of  such  condition  no  volun- 
tary act  on  his  part  would  be  the  cause  of 
the  final  result.  Smith  v.  British  &  N.  A. 
Royal  Mail  Steam  Packet  Co.  86  N.  Y.  408. 
Section  40  of  the  railroad  law  (General 
Laws,  chap.  39)  provides:  "If  any  pas- 
senger shall  refuse  to  pay  his  fare  the  con- 
ductor of  the  train,  and  the  servants  of 
the  corporation,  may  put  him  and  his  bag- 


gage out  of  the  cars,  using  no  unnecessary 
force,  on  stopping  the  train,  at  any  usual 
stopping  place,  or  near  any  dwelling  house, 
as  the  conductor  may  elect." 

But  the  same  cannot  receive  the  broad 
construction  claimed  for  it  by  the  defend- 
ant. While  the  right  to  eject  a  person  re- 
fusing to  pay  fare  is  granted  by  this  sec- 
tion of  the  railroad  law,  it  could  scarcely 
be  asserted  that  the  expulsion  of  a  helpless 
paralytic  of  advanced  years  from  a  train 
of  cars  in  the  nighttime,  even  near  a  dwell- 
ing house,  and  especially  at  a  point  where 
more  or  less  danger  might  be  apprehended, 
would  be  justifiable  under  this  provision  of 
the  statute. 

A  sick  or  aged  person,  a  cripple,  or  a 
child  is  entitled  to  more  attention  at  the 


of  the  carrier,  and  the  consequent  injury 
resulting  from  such  expulsiou  could  have 
reasonably  been  anticipated,  McCoy  v.  Mill- 
ville  Traction  Co.  83  X.  J.  L.  308,  85  Atl. 
358. 

So,  when  the  carrier  discovers  that  one 
helpless  from  intoxication  is  upon  its  train 
without  right,  it  must,  in  selecting  a  place 
to  put  him  oiT,  have  regard  to  his  actual 
condition,  physical  and  mental,  without  any 
reference  to  his  responsibility  for  such  con- 
dition. The  law  declares  to  the  carrier 
that  it  shall  not  expose  him  to  great  peril 
even  in  exercising  its  undoubted  right  to 
eject  him;  and  in  declaring  whether  he  will 
be  subjected  to  peril  not  only  must  climatic 
conditions,  the  propinquity  of  shelter,  and 
other  matters,  be  taken  into  account,  but 
also  the  actual  state  of  his  mind  and  bodily 
health  and  strength  if  known  to  the  agent 
of  the  carrier.  Haug  v.  Great  Northern  K. 
Co.  8  N.  D.  23,  42  L.R.A.  609,  73  Am.  St. 
Rep.  727,  77  N.  W.  97,  5  Am.  Neg.  Rep.  407. 

And  that  an  intoxicated  person  had  rc- 
fnscd  to  pay  his  fare,  and  so  was  not  en- 
titled to  ride  on  the  train,  will  not  authorize 
the  railroad  company  to  eject  him  under 
such  circumstances  and  at  such  place  as 
would  necessarily  expose  him  to  danger. 
Macon,  D.  H  S.  R.  Co.  v.  Moore,  125  Ga. 
810,  54  S.  E.  700. 

Xor  should  a  drunken  passenger  who  re- 
fuses to  pay  his  fare,  and  who  may  be  legal- 
ly ejected  as  a  trespasser,  be  needlessly  ex- 
poBed  to  known  peril  or  danger,  which  ought 
reasonably  to  be  anticipated,  where  it  is 
known  that  he  is  in  such  a  helpless  condi- 
tion aa  to  be  unable  to  protect  himself  from 
danger.  Atlantic  Coast  Line  R.  Co.  v.  Bar- 
ton, 14  Ga.  App  160,  80  S.  E.  530. 

It  is  not  the  due  care  required  of  a  car- 
rier in  the  exercise  of  its  right  to  eject  a 
pawenger  who  is  intoxicated  and  whose  con- 
duct is  improper,  or  who  has  not  paid  his 
fare  upon  demand,  and  who,  when  taken 
from  the  car,  is  in  a  stupor  or  sleep,  unable 
to  take  cognizance  of  surrounding  objects, 
with  no  power  to  stand  upri<!ht  or  to  walk, 
and  no  control  of  his  own  body,  to  place  and 
leave  bim  in  such  a  condition,  in  a  dark 
road,  on  a  wet  night,  at  a  spot  distant  from 
L.RA.1915C. 


human  habitation,  near  the  path  of  cars  and 
other  vehicles,  and  near  marshes  wliicli  ad- 
joined the  road  on  both  sides,  with  no  one 
to  care  for  or  protect  him.  Hudson  v.  Lynn 
&  B.  R.  Co.  178  Mass.  64,  59  N.  E.  047,  U 
Am.  Neg.  Rep.  493. 

And  tliere  is  evidence  of  negligence  wherir 
it  is  shown  that  trainmen  put  a  passenger 
off  in  the  dark  with  knowledge  that  he  waa 
helplessly  drunk,  and  that  there  was  no  one 
there  to  render  him  assistance,  and  left  him 
near  the  track  exposed  to  the  danger  of  a 
train  which  would  necessarily  pass  in  a 
short  time.  St.  Louis,  1.  M.  &  S.  R.  Co.  v. 
Dallas,  93  Ark.  209,  124  S.  W.  247. 

Also  it  is  negligence  for  a  conductor  to 
eject  a  passenger  for  nonpayment  of  fare, 
and  leave  him  lying  in  snow  8  or  10  inches 
deep,  with  the  weather  8  to  10  degrees  be- 
low zero,  when  he  knew  at  the  time  that 
he  put  the  passenger  off  that  he  was  in- 
toxicated and  in  such  a  helpless  condition 
that  he  was  incapable  of  taking  care  of  him- 
self. Louisville,  C.  4  L.  R.  Co.  v.  Sullivan, 
81  Ky.  624,  50  Am.  Rep.  186,  8  Am.  Neg. 
Cas.  286. 

And  where  a  drunken  passenger  is  ejected 
while  the  train  is  on  a  trestle,  and  he  is  in- 
jured, the  company  is  liable  for  the  injuries, 
although  its  servants,  by  reason  of  the 
darkness,  may  not  have  been  aware  of  the 
danger.  Louisville,  St.  L.  A  T.  R.  Co.  v. 
Gatewood,  14  Ky.  L.  Rep.  108. 

In  removing  a  drunken  passenger  from 
a  street  car  for  refusal  to  pay  fare,  it  is  the 
duty  of  the  conductor  to  act  in  a  prudent 
manner,  using  no  more  force  than  is  neces- 
sary, and  if  he, fail  to  do  so  and  the  pas- 
senger is  injured  thereby,  the  company  will 
be  liable  for  the  injury.  Central  R.  Co.  v. 
Mackey,  103  111.  App.  15. 

And  although  a  drunken  passenger  has 
been  refused  admission  to  a  train,  if,  in  vio- 
lation of  the  conductor's  orders,  he  boards 
the  train,  the  carrier  will  he  responsible  if 
he  is  pushed  off  while  the  train  is  moving 
and  is  injured.  Tx>ui8ville  &  E.  R.  Co.  v. 
McNally,  31  Ky.  L.  Rep.  1357,  105  S.  W. 
124. 

So,  although  there  may  be  occasions  when 
a  drunken  passenger  will  be  so  dangerous 
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bandfi  of  the  servants  of  a  railroad  com- 
pany than  an  adult  in  good  health  and 
under  no  disability.  When  Buckley  was  re- 
moved from  the  car  he  was  in  a  stupor  and 
evidently  unable  to  take  cognizance  of  sur- 
rounding objects  or  to  realize  where  he  was. 
He  was  seemingly  without  control  of  bis 
body,  yet  he  was  left  in  the  highway  sub- 
ject to  being  run  down  by  passing  vehicles 
or  to  be  struck  by  a  car  or  to  fall  and  sus- 
tain serious  injuries.  It  is  evident  that 
be  wandered  in  some  manner  onto  the  track 
where  his  body  was  found,  and  either  lay 
down  or  fell  across  the  rails  and  met  his 
death. 

We  are  of  opinion  that  the  rule  of  the 
defendant  is  the  more  humane  policy  to 
adopt,  and  is  in  keeping  with  the  rule  laid 
down  by  Elliott  on  Railroads:  "If  .  .  . 
[the  party]  is  so  .  .  .  feeble  as  not  to 
be  able  to  take  care  of  himself,  or  look  out 
for  his  own  safety,  the  company  should 
exercise  reasonable  care  to  see  to  it  that 
he  is  not  expelled  and  abandoned  iu  such  a 
place,  and  under  such  circumstances,  that 
he  will  be  exposed  to  unnecessary  peril." 
§  1637. 


This  rule  has  received  approval  in  many 
cases  in  other  jurisdictions  (Fagg  v.  Louis- 
ville &  N.  R.  Co.  Ill  Ky.  30,  84  L.R.A.  919, 
63  S.  W.  580,  10  Am.  Ncg.  Rep.  60;  Louis- 
ville, C.  4.  L.  Co.  V.  Sullivan,  81  Ky.  024, 
50  Am.  Rep.  186,  8  Am.  Neg.  Cas.  286;  Cou- 
olly  V.  Crescent  City  R.  Co.  41  La.  Ann.  57, 
3  L.R.A.  133,  17  Am.  St.  Rep.  389,  5  So. 
259,  6  So.  526,  8  Am.  Neg.  Cas.  309;  In- 
dianapolis, P.  &  C.  R.  Co.  V.  Pitzer,  109  Ind. 
179,  58  Am.  Rep.  387,  6  N.  E.  310,  10  N. 
E.  70)  ;  and  the  principle  hits  been  applied 
in  some  degree  at  least  in  this  state  (Rfg- 
ner  v.  Glens  Falls,  S.  H.  &  Ft.  E.  Street 
R.  Co.  74  Hun,  202,  20  N.  Y.  Supp.  626; 
Sanford  v.  8th  Ave.  R.  Co.  23  N.  Y.  343,  80 
Am.  Dec.  286,  8  Am.  Neg.  Cas.  520). 

These  views  lead  to  a  reversal  of  the 
judgment  and  a  new  trial. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  and  a  new  trial  ordered; 
costs  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  and  Werner, 
Hlscock,    ColUn,    Miller,    and    Cardozo, 

JJ.,  concur. 


that  the  conductor  will  be  warranted  in  re- 
moving him  from  the  train  while  it  is  in 
rapid  motion,  yet  an  instruction  in  a  par- 
ticular case  that  a  drunken  passenger  may 
he  removed  while  the  car  is  in  motion  is 
erroneous,  where  there  is  nothing  in  the 
evidence  to  show  that  the  passenger  was 
objectionable  except  that  he  was  drunk  and 
used  profane  and  insulting  language. 
Rtringfield  v.  Louisville  R.  Co.  32  Ky.  L. 
Rep.  578,  105  S.  W.  1190. 

But  a  somewhat  intoxicated  passenger 
who  gets  off  safely  without  assistance  when 
told  that  he  must  pay  his  fare  or  leave  the 
train,  whom  the  conductor  has  seen  a  few 
minutes  before  in  an  eating  house  demand- 
ing food  and  acting  somewhat  boisterously, 
may  be  reasonably  supposed  to  be  capable 
of  reaching  a  place  of  safety,  where  he  is 
left  in  the  evening,  when  it  is  neither  rain- 
ing or  freezing,  witliin  200  yards  from  a 
dwelling  house,  and  not  far  from  the  rail- 
road station.  Roscman  v.  Carolina  C.  R. 
Co.  112  N.  C.  709,  19  L.R.A.  327,  34  Am. 
St.  Rep.  524,  16  S.  E.  766. 

And  in  Baltimore,  P.  &  C.  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316,  an  action  to  recover 
for  the  expulsion  at  nighttime,  at  a  place 
other  than  the  regular  station,  of  a  drunken 
passenger  who  refused  to  pay  his  fare  to 
the  place  of  destination,  and  advised  other 
passengers  not  to  pay  fare,  the  court,  in 
holding  that  such  expulsion  at  such  place 
was  authorized  under  a  statute  providing: 
"If  any  passenger  shall  refuse  to  pay  his 
fare  or  toll,  the  conductor  of  the  train  and 
the  servants  of  the  corporation  may  put  him 
out  of  the  cars  at  any  usual  stopping  place," 
said:  "Is  it  meant  by  this  provision  of  thv 
statute  that  a  man  may  get  on  a  train  at 
one  station  and  refuse  to  pay  any  fare,  and 
L.R.A.1915C. 


.  compel  the  railroad  company  to  carry  biin 
I  to  the  next  station  before  he  can  be  put  off  ? 
!  And  that  he  can  then  get  on  the  train  when 
i  it  is  moving  out,  and  again  refuse  to  pay 
,  fare  and  compel  the  company'  to  carry  him 
I  to  the  next  station,  and  so  on  to  the  end  of 
the  road?     Such  a  construction  and  inter- 
I  pretation  of  the  statute  would,  to  say  th? 
I  least,  make  it  very  inconvenient  for  rail- 
I  road  corporations  in  many  instances  to  cot- 
I  lect  any  fare  whatever.     A  better  and  mor'j 
I  rational    interpretation    of    the    statute    is 
that  it  was  intended  by  the  legislature  to 
be  a  police  regulation  for  the  purpose  of 
protecting  the   public  from  the  dangers  of 
frequent  and  imneco»aary  stopping  of  trains 
between  stations  or  the  peril  to  the  travel- 
ing public  consequent  upon  the  increase  of 
speed   necessary   to   regain   time   thus   lost. 
But  if  a  passenger  refuse  to  pay  the  fare, 
he  has  lio  right  to  complain  for  being  put 
off  the  train,  for  the  reason  that  such  re- 
,  fusal   to   pay   fare   on   the   proper   request 
makes  him  an  intruder  and  wrongdoer  frcva 
the  beginning." 

IV.  Efection  as  proxinutte  cause  of  suh- 
sequent  injury  or  death, 

a.  Side  passenger. 

Generally,  as  to  duty  of  carrier  to  pas- 
sengers taken  ill  during  journey,  sec  notes 
in  31  L.R.A.  261,  and  31  L.R.A.(N.S.)  813. 

As  to  liability  of  carrier  for  forcing  sick 
or  intoxicated  person  onto  platform,  see 
note  in  16  L.R.A.  (N.S.)  197. 

A  passenger  stricken  with  apoi  lexy  while 
riding  on  a  street  car,  although  attended 
with  severe  vomiting  to  the  inconvenience 
and  great  discomfort  of  other  passengers. 
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cannot  be  removed  while  in  a  speechlesB  and 
helplesB  condition  and  laid  in  the  open 
street  on  a  bleak,  drizzling  December  day, 
and  there  abandoned  with  no  effort  to  pro- 
cure him  attention,  without  gross  violation 
by  the  carrier  of  its  duty  as  such,  and  lia- 
bility for  resulting  damages.  ConoUy  v. 
Crescent  City  R.  Co.  41  La.  Ann.  57,  3 
LJt.A.  133,  17  Am.  St.  Rep.  389,  5  So.  259, 
6  So.  526,  8  Am.  Neg.  Cas.  309. 

So,  also,  a  peremptory  charge  for  defend- 
ant was  held  to  be  manifest  error  in  Eidson 
V.  Southern  R.  Co.  —  Miss.  — ,  23  So.  3«9, 
where  a  sick  passenger  was  ejected  on  a 
dark  cold  night  at  a  place  where  there  was 
no  depot  and  no  light,  and  the  next  morn- 
ing was  found  lying  across  the  track  where 
he  was  left  by  the  conductor,  dead. 

But  wrongful  ejection  of  a  sick  passenger 
is  not  the  proximate  cause  of  injuries  sus- 
tained as  a  result  of  a  walk  of  several 
miles  through  rain  and  darkness,  where  he 
could  have  obtained  shelter  near  the  place 
of  his  ejection.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Turner,  —  Tex.  Civ.  App.  — ,  23  S. 
W.  83. 

And  in  Briggs  v.  Minneapolis  Street  R. 
Co.  52  Minn.  36,  63  N.  W.  1019,  a  street 
railway  company  was  held  not  liable  for 
the  death  of  one  who,  during  an  attack  of 
heart  disease,  was  rudely  and  roughly  re- 
moved from  the  car  by  the  driver  under  the 
mistaken  impression  that  he  was  drunk, 
and  placed  on  the  sidewalk,  where  he  soon 
after  died,  where  there  was  nothing  to  show 
that  the  driver's  wrongful  act  in  any  man- 
ner produced  or  hastened  his  death. 

ft.  Intoxicated  passenger. 

A  carrier's  liability  for  ejection  of  an  in- 
toxicated passenger  who  is  mentally  and 
physically  incapacitated  from  being  able  to 
care  for  and  protect  himself  from  danger 
depends  upon  whether  or  not  the  place  of 
ejection  is  such  a  one  as  a  prudent  person 
would  have  considered  safe  under  the  cir- 
cumstances. Texas  C.  R.  Co.  v.  Rose,  — 
Tex.  Civ.  App.  — ,  161  S.  W.  387. 

So,  the  ejection  from  a  train  at  night,  of 
a  pasiienger  known  to  be  drunk  and  ir- 
responsible, at  a  place  from  which  he  can 
escape  only  by  following  the  roughly  bal- 
lasted railroad  track,  and  crossing  cattle 
guards  on  one  side  and  a  bridge  over  a 
creek  on  the  other,  renders  the  railroad 
company  liable  where  he  is  killed  by  an- 
other train  soon  thereafter.  Louisville  & 
X.  R.  Co.  V.  Johnson,  108  Ala.  62,  31  L.R.A. 
272,  19  So.  51. 

And  the  wrongful  ejection  of  a  helplessly 
intoxicated  person,  and  leaving  him  in  such 
a  condition  beside  a  track  in  a  cut  20  feet 
deep,  were  held  in  Guy  v.  New  York,  O.  & 
W.  R.  Co.  30  Hun,  399,  to  be  the  proximate 
cause  of  his  death  by  being  run  over  by  a 
subsequent  train. 

And  ejection  of  passenger  in  a  railroad 
cut  over  a  mile  from  the  nearest  station, 
and  115  rods  from  the  nearest  accessible 
dwelling,  at  half-past  7  in  the  evening,  in 
winter,  on  a  dark,  cold,  and  stormy  night, 
L.R.A.1915C. 


must  be  regarded  as  the  proximate  cause 
of  his  death,  where  he  was  incapacitated 
for  caring  for  himself  because  of  intoxica- 
tion, and  wandered  to  the  opposite  side  of 
the  track  from  that  on  which  he  was  put 
off,  and  was  found  lying  in  partially  frozen 
mud  and  water.  Gill  v.  Rochester  4  P.  R. 
Co.  37  Hun,  107. 

So,  also,  where  a  passenger  known  to  be 
in  a  helpless  condition  because  of  intoxica- 
tion is  ejected  and  left  at  a  distance  from 
any  depot,  in  a  cut  in  a  dangerous  part  of 
the  road,  at  such  a  time  and  place  as  would 
necessarily  or  probably  expose  him  to  dan- 
ger of  death  or  great  bodily  harm  by  passing 
trains,  and  he  is  shortly  afterward  run  over 
and  killed  by  a  second  train,  the  wrongful 
ejection  is  the  proximate  cause  of  the  kill- 
ing. Louisville  4  N.  R.  Co.  v.  Ellis,  97  Ky. 
330,  30  S.  W.  979.  The  court  distinguished 
the  Logan  Case,  88  Ky.  232,  3  L.R.A.  80,  21 
Am.  St.  Rep.  332,  10  S.  W.  655,  8  Am.  Neg. 
Cas.  294,  as  one  where  the  condition  of  the 
ejected  passenger  was  not  such  as  indicated 
to  the  officers  and  agents  in  charge  of  the 
train  that  he  was  incapable  of  taking  care 
of  himself. 

And  ejection  of  a  passenger  from  a  train 
in  zero  weather,  while  in  a  helpless  condi- 
tion resulting  from  intoxication,  was  the 
proximate  result  of  freezing  such  passenger's 
feet  and  hands  and  other  parts  of  his  tody. 
Louisville,  C.  &  L.  R.  Co.  v.  Sullivan,  81  Ky. 
624,  .90  Am.  Rep.  186,  8  Am.  Neg.  Cas.  286. 

Also,  a  railroad  company  is  liable  to  one 
who,  without  right  and  while  in  a  drunken 
and  helpless  condition,  at  night,  boards  a 
freight  train  standing  in  a  cut,  and  is  im- 
mediately ejected  from  the  train  with  knowl- 
edge on  the  part  of  the  trainman  that  a  pas- 
senger train  will  soon  pass  through  the  cut, 
for  injuries  by  the  latter  train  which  its 
superintendent  and  nearest'  station  agent, 
who  have  been  informed  of  his  peril,  make 
no  effort  to  avoid.  Fagg  v.  Louisville  4 
N.  R.  Co.  Ill  Ky.  30,  54  L.R.A.  919,  63  S. 
W.  580,  10  Am.  Neg.  Rep.  60. 

In  Louisville  4  N.  R.  Co.  v.  Tuggle,  151 
Ky.  409.  152  S.  W.  270,  distinguishing 
Brown  v.  Louisville  4  N.  R.  Co.  103  Ky.  21 1, 
44  S.  W.  648,  where  a  passenger  in  a  help- 
less condition  due  to  intoxication  was  eject- 
ed at  11  o'clock  at  night,  at  a  small -station 
which  was  not  open  because  not  a  night 
station,  and  at  which  there  was  no  one,  it 
was  held  to  be  negligence  for  the  carrier's 
employees,  knowing  the  passenger's  drunken 
and  helpless  condition,  to  eject  him  at  that 
late  hour  in  a  strange  place  upon  the  rail- 
road track,  without  anyone  to  care  for  him. 

Also,  ejection  of  an  intoxicated  passenger 
unable  to  properly  care  for  himself,  at  a 
small  station  about  700  feet  from  the  in- 
ternational bridge  over  the  Niagara  river, 
at  half -past  10  at  night,  was  held  in  Dela- 
hanty  v.  Michigan  C.  R.  Co.  7  Ont.  L.  Rep. 
690,  to  be  the  proximate  cause  of  such 
ejected  passenger's  death,  where  he  followed 
the  train  down  the  track  onto  the  bridge, 
fell  into  the  river  and  was  drowned.  The 
court  stated  that  upon  the  evidence  it 
thought  that  deceased  should  not  have  been 
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compelled  as  he  -was  to  leave  the  train;  that 
he  was  not  in  a  condition  to  be  left  on  the 
track,  and  that  it  might  be  fairly  inferred 
that  a  person  in  the  condition  in  which  he 
was,  with  the  lights  of  the  city  in  front  of 
him,  would  follow  the  train  and  attempt  to 
cross  the  bridge  thinking,  so  far  as  he  was 
capable  of  consecutive  tiiought,  that  to  be 
the  only  way  of  reaching  his  destination, 
and  getting  his  baggage  which  was  left  on 
the  train.  The  court  further  said  that  from 
all  that  appears,  there  would  have  been  no 
difficulty  in  taking  care  of  the  deceased, 
and  of  preventing  his  interfering  with  or 
annoying  the  passengers;  that  the  deceased 
could  have  gone  into  the  smoking  room  or 
bufTet  car  or  baggage  car;  that  the  train 
was  only  five  minutes  run  from  the  city  of 
Black  Rock,  and  only  twenty  minutes  to 
Buffalo,  its  destination,  and  to  have  taken 
care  of  deceased  would  have  been  a  prudent 
and  humane  thing  to  do  under  the  circum- 
stances. 

But  to  permit  recovery  where  a  helplessly 
drunken  passenger  was  ejected  from  a  train 
and  killed  by  a  subsequent  train,  it  must 
appear  to  the  satisfaction  of  the  jury  that 
the  death  was  a  natural  and  proximate 
result  of  a  negligent  ejection,  and  so,  where 
it  appears  from  the  evidence  that  the  death 
occurred  some  half  mile  distant  from  the 
place  where  the  passenger  was  left,  and 
some  six  hours  later,  and  that  at  least  two 
trains  passed  before  the  one  which  ran  over 
him,  these  facts  are  material  for  the  deter- 
mination of  the  question,  and  should  be 
called  to  the  attention  of  the  jury.  Haley  v. 
Chicago  &  N.  W.  R.  Co.  21  Iowa,  15,  8  Am. 
Keg.  Cas.  230. 

And  there  was  no  negligence  in  the  ejec- 
tion of  an  intoxicated  passenger,  not  because 
of  intoxication'  nor  because  of  refusing  to 
pay  fare,  but  solely  because  he  had  gone  past 
his  destination,  which  will  warrant  recovery 
for  his  death,  where  such  ejected  passenger 
was  not  demented  nor  drunk  to  stupefaction, 
but  was  aware  of  his  condition  and  able  to 
hire  a  guide  to  walk  over  a  railroad  bridge 
and  a  mile  of  its  tracks,  where  he  was 
killed  by  another  train;  the  ejection  being 
at  9  o'clock  at  night,  at  a  flag  station  where 
there  were  four  or  five  houses,  but  no  ticket 
office.  Hamilton  v.  Kansas  Citv  Southern 
R.  Co.  260  ,Mo.  714,  157  S.  W.  622. 

And  wanton  and  reckless  negligence  on 
the  part  of  the  carrier  in  ejecting  an  intoxi- 
cated passenger  is  not  shown  where  he  was 
placed  in  the  station  in  a  position  of  securi- 
ty from  the  danger  of  passing  trains,  from 
which  he  subsequently  wandered,  and  his 
lifeless  body  was  found  on  the  railroad 
track, — ^the  court  stating  that  the  carrier's 
servants,  while  bound,  because  of  his  ob- 
vious disability,  to  leave  him  within  a 
place  within  the  station  where,  if  he  had 
remained,  his  personal  safety  would  not 
have  been  in  danger,  were  under  no  obliga- 
tion to  escort  him  from  the  premises  to  the 
public  ways,  or  to  take  further  measures 
for  his  protection.  Murphy  v.  Boston  &  M. 
R.  Co.  216  Mass.  178,  103  N.  E.  291. 

So,  also,  a  railroad  company  which,  with 
L.R.A.1915C. 


no  more  force  than  is  reasonably  necessary, 
ejects  from  its  cars  at  the  station  where  bis 
ticket  expires,  a  drunken  passenger  acting  in 
a  boisterous  manner,  is  not  liable  for  any 
injury  which  may  result  to  him  from  his 
effort  to  pursue  and  re-enter  the  train. 
Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  112 
Ky.  915,  56  L.R.A.  580,  06  S.  W.  1051,  11 
Am.  Neg.  Rep.  587. 

And  there  is  no  obligation  to  stop  the 
train  to  ascertain  the  extent  of  his  injuries 
in  case  he  falls  in  attempting  to  pursue  and 
re-enter  the  train.    Ibid. 

A  conductor  is  not  negligent  in  ejecting 
from  a  train  a  short  distance  from  a  station 
within  the  yard  limits,  and  near  dwellings, 
a  man  who,  although  apparently  intoxicat- 
ed, was  able  to  walk  and  carry  on  an  in- 
telligent conversation,  although  he  had  been 
informed  at  the  station  that  the  man  was 
not  fit  to  travel,  where  the  man,  when  a$ko<l 
for  his  fare,  refused  to  pay  it  or  tell  his  des- 
tination. Korn  V.  Chesapeake  &  O.  R.  Co.  03 
L.R.A.  872,  62  C.  C.  A.  417,  125  Fed.  S97. 

Nor  is  a  carrier  liable  for  injuries  due 
to  exposure,  where  it  expels  an  intoxicated 
passenger  for  refusal  to  pay  fare,  in  a 
public  highway  near  a  regular  stopping 
place,  although  the  night  is  very  cold,  the 
thermometer  registering  24  degrees  below 
zero,  the  removal  not  being  done  with  exces- 
sive force.  Podespik  v.  Worcester  Consol. 
Street  R.  Co.  216  Mass.  218,  103  N.  E.  638. 

The  court  said:  "The  plaintiff's  expul- 
sion was  on  a  bitterly  cold  night;  but  his 
original  exposure  to  the  inclemency  of  the 
weather  was  a  voluntary  one,  and  the  de- 
fendant did  nothing  to  increase  the  dis- 
comforts or  the  perils  of  his  position.  It 
did  not  appear  that,  short  of  his  ultimate 
destination,  there  was  any  place  where  his 
removal  from  the  car  would  have  involved 
less  danger  than  where  it  was  done.  Under 
the  circumstances  in  evidence,  there  was  no 
duty  on  the  defendant  to  keep  him  in  its  car. 
It  had  a  right  to  remove  him  because  he 
did  not  pay  his  fare;  it  was  under  a  duty 
to  do  so  because  he  was  drunk.  It  cannot 
be  held  liable  for  having  exercised  this  right 
and  complied  with  this  duty." 

And  the  conductor's  requiring  an  intox- 
icated man  to  leave  the  car  for  nonpayment 
of  fare  docs  not  render  the  carrier  liable 
for  the  death  of  the  man  from  exposure, 
where  the  conductor  did  not  have  reason- 
able grounds  to  believe  that  the  man  was 
unable  to  find  his  way  or  walk  to  the  nearest 
house  or  to  the  railroad  station,  or  even  to 
his  own  father's  house,  which  was  not  far 
away.  Roseman  v.  Carolina  C.  R.  Co.  112 
N.  C.  709,  19  L.R.A.  327,  34  Am.  St.  Rep. 
524,  16  S.  E.  766. 

Negligence,  if  any,  in  the  ejection  of  an 
intoxicated  person,  ceases  as  a  factor  in  an 
action  for  personal  injuries,  where  such  per- 
son has  left  the  railroad  premises  and 
reaches  a  place  of  safety,  although  he  may 
thereafter  wander  back  onto  the  track. 
Gaukler  v.  Detroit,  G.  H.  4  M.  R.  Co.  130 
Mich.  666,  90  N.  W.  660. 

And  so  a  railroad  company  is  not  liable 
for  injury  to  an  intoxicated  perscm  who  af- 
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ter  ejection  wanders  back  onto  the  railroad 
track,  and  is  run  into  by  anotlier  train, 
where,  M'hen  the  carrier's  employees  left 
him,  he  was  25  feet  from  the  track  and  in 
the  presence  of  two  police  officers.     Ibid. 

And  where  a  drunken  passenger,  because 
riotous  and  disorderly,  is  ejected  on  a  warm 
bright  night  and  placed  beyond  danger,  the 
company  will  not  be  held  liable  if  he  after- 
ward goes  upon  the  track  and  is  run  over 
by  another  train,  unless  the  employees  of 
the  latter  train  saw  his  danger  in  time  ^o 
have  avoided  injuring  him,  and  failed  to 
use  the  means  at  their  command  to  prevent 
doing  so.  Louisville  &  N.  E.  Co.  v.  Logan, 
a  Ky.  L.  Rep.  893. 

So,  also,  iu  McClelland  v.  Louisville,  N. 
A.  &  C.  R.  Co.  94  Ind.  276,  where  a  passen- 
ger in  a  helpless  and  stupefied  condition  be- 
cause of  drink  was  carried  past  his  des- 
tination, failed  to  pay  a  furtlier  fare  when 
demanded  because  of  his  inability  to  com- 
prehend his  liability  therefor  owing  to  his 
drunken  condition,  and  so  was  ejected  from 
the  train  and  placed  a  few  feet  from  the 
track  and  left  there  in  a  sitting  posi- 
tion, and  subsequently  wandered  onto  the 
track  and  was  killed  by  another  train,  in 
holding  that  the  railroad  company  was  not 
liable  for  his  death  the  court  said:  "Under 
the  circumstances  the  conductor  of  the  pas- 
senger train  had  the  right  to  put  deceased 
off  the  train,  and  place  him  far  enough  to 
one  side  so  as  to  be  out  of  danger  from  pass- 
ing trains  without  some  intervening  agency. 
The  conductor  could  not  be  expected  or  re- 
quired to  place  a  guard  over  him  to  prevent 
his  getting  upon  the  track;  and  his  after- 
wards getting  upon  the  track,  and  lying 
down  there,  could  not  be  the  natural  and 
necessary  or  usual  result  of  his  having  been 
left  by  the  side  of  the  road,  or  his  death  the 
proximate  result  of  his  having  been  so  left. 
He  was  bound  to  be  left  on  one  side  or  the 
other  of  the  road,  and  if  he  afterwards 
wandered  upon  the  track  it  was  his  own 
folly  resulting  from  his  unfortunate  con- 
dition, for  which  the  defendant  ought  not 
to  be  held  responsible." 

An  allegation  that  a  drunken  passenger 
was  expelled  at  a  place  where  there  was  uo 
shelter,  and  left  in  a  place  where  he  was 
exposed  to  unnecessary  perils,  in  such  con- 
dition, on  account  of  cold  and  storm,  doe» 
not  show  a  connection  between  the  alleged 
wrongful  act  of  expulsion  and  an  injury 
due  to  walking  or  falling  off  of  a  trestle 
into  the  river.  Keeshan  v.  Elgin,  A.  &  S. 
Traction  Co.  229  111.  633,  82  N.  E.  360. 

So,  also,  the  ejection  of  an  intoxicated 
passenger  from  a  train  within  the  limits  of 
a  village,  and  near  dwelling  houses,  at  a 
time  when  the  temperature  was  near  the 
freezing  point,  cannot  be  said  to  be  the 
cause  of  his  death  when  his  body  was  after- 
wards found  with  cocaine  in  fatal  quantities 
npoD  it  near  the  track,  in  a  composed  at- 
titude, showing  plainly  that  he  had  invited 
death  and  awaited  its  coming,  although  the 
evidence  is  conflicting  whether  the  death 
was  caused  by  exposure  or  poisoning,  where 
neither  the  time,  place,  or  circumstances 
L.R.A.1015C.  10 


of  ejection  were  dangerous,  and  the  death 
was  not  caused  by  any  danger  which  the  con- 
ductor could  have  foreseen.  Korn  v.  Ches- 
apeake 4,  O.  R.  Co.  63  L.R.A.  872,  62  C.  C.  A. 
417,  125  Fed.  897. 

So,  ejection  of  a  drunken  passenger  from 
a  train  was  held  not  to  be  the  proximate 
cause  of  injury  due  to  his  being  struck  by 
a  subsequent  train, 

— where  he  was  able  to  walk  3  or  4  miles 
down  the  track  before  he  was  struck,  Sea- 
board Air-Line  E.  Co.  v.  Smith,  3  Ga.  App. 
1,  59  S.  E.  399; 

— where  he  was  ejected  in  the  afternoon, 
the  weather  being  mild,  and  after  his 
ejection  he  continued  to  drink  whisky, 
and  lay  out  all  night,  and  in  the  morning 
wandered  onto  the  track,  lay  down,  and  was 
injured  by  a  passing  train,  Tuttle  v.  Cincin- 
nati, N.  0.  &  T.  P.  R.  Co.  26  Ky.  L.  Rep. 
152,  SOS.  W.  802; 

— where  there  was  no  reason  to  believe 
that  he  could  not  take  care  of  himself,  and 
the  ejection  took  place  shortly  after  sunset, 
and  the  place  was  near  dwellings  and  upon 
a  public  highway,  Edgerly  y.  Union  Street 
R.  Co.  67  N.  H.  312,  36  Atl.  558; 

— where,  although  too  intoxicated  to 
take  proper  care  of  himself,  he  was  ejected 
at  a  regular  station,  other  persons  being  on 
the  platform  at  the  time,  and  he  was  killed 
by  another  train  200  yards  from  the  station, 
to  reach  which  point  he  had  either  crossed 
or  gone  around  a  trestle,  St.  Louis  &,  S.  F. 
R,  Co.  v.  Williams,  —  Tex.  Civ.  App.  — , 
37  S.  W.  992; 

— where  he  was  in  a  helpless  state  and 
wandered  onto  the  track  and  was  killed  by 
a  subsequent  train,  it  being  shown  that  he 
was  ejected  at  1  a.  m.,  at  a  regular  passen- 
ger station,  other  passengers  getting  off  at 
the  same  time,  there  also  being  two  hotel 
porters  at  the  station  at  the  time.  Brown 
v.  Louisville  &  N.  R.  Co.  103  Ky.  211,  44  8. 
\V.  648.  The  court  said  that  the  reasonable 
presumption  was  that  there  would  be  no 
danger  of  his  suffering  from  cold,  and  that 
the  company  could  not  reasonably  suppose 
that  he  would  go  upon  the  railroad  track, 
but  that  the  reasonable  inference  and  sup- 
position would  be  that  he  would  go  to  soma 
hotel  or  be  cared  for  by  some  of  the  citizens; 

— where  the  undisputed  evidence  showed 
that  he  was  able  to  care  for  himself,  tliat 
he  walked  out  of  the  car  and  got  off  without 
assistance,  and  proceeded  to  walk  along  the 
right  of  way  to  a  point  2,000  feet  distant, 
the  ejection  being  at  a  junction  point  in 
close  proximity  to  a  highway  and  a  hotel, 
Habcck  v.  Chicago  4,  N.  W.  R.  Co.  146  Wis. 
645,  132  N.  W.  818,  Ann.  Cas.  1912A,  485 : 

— where  the  evidence  was  that,  although 
fighting  drunk,  he  had  quite  sense  enough 
to  take  care  of  himself,  Railwav  Co.  v. 
Vallelev,  32  Ohio  St.  345,  30  Am.  Rep.  601, 
8  Am.  Neg.  Cas.  567. 

In  Central  R.  Co.  v.  Glass,  60  Ga.  441, 
distinguished  in  Seaboard  Air-Line  R.  Co. 
V.  Smith,  3  Ga.  App.  1,  59  S.  E.  199,  where 
a  drunken  passenger  was  ejected  because  of 
refusal  to  pay  fare,  and  after  walking  down 
the  track  about  a  mile  lay  down  on  the 
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track  and  was  run  over  hy  a  subsequent 
train,  the  recovery  was  predicated  not  on 
negligence  in  the  manner  of  ejection,  but 
on  negligence  of  the  subsequent  train  in  not 
keeping  a  diligent  lookout  for  him,  they 
having  been  notified  of  the  ejection  and 
of  his  condition. 

V.  Recovery  'in  action  by  ejected  pas- 
senger. 

a.  Elements  of  recovery. 

(1)  Ejection  of  sicle  passenger. 

Recovery  for  wrongful  ejection  of  a  sick 
passenger  may  include  damages  for  injuries 
resulting  from  his  weakened  physical  con- 
dition, also  for  humiliation  and  indignity, 
and  for  the  expense  and  inconvenience  to 
which  he  is  put.  Birmingham  R.  Light  & 
P.  Co.  V.  Turner,  164  Ala.  542,  45  So.  671. 

Recovery  for  wrongful  ejection  of  an  in- 
firm passenger  may  include,  if  the  natural 
and  probable  consequence  of  the  wrongful 
act,  such  sum  as  will  reasonably  and  fully 
compensate  him  for  such  physical  pain  as 
he  suffered,  also  such  sum  as  will  reason- 
ably and  fairly  compensate  him  for  loss 
of  earning  capacity,  and  loss  of  ability  to 
carry  on  and  attend  to  his  business  or  pro- 
fession. Pennsylvania  R.  Co.  v.  Palmer, 
62  C.  C.  A.  588;  127  Fed.  956. 

A  sick  passenger  wrongfully  expelled  from 
a  train  under  mistaken  belief  that  he  has 
smallpox  is  entitled  to  recover  not  only  the 
money  he  pays  out  necessarily  in  expenses 
thereby  caused,  but  the  value  of  the  time 
lost,  and  compensation  for  the  pain  and  suf- 
fering consequent  upon  his  removal,  and 
any  permanent  or  continuous  injury  occa- 
sioned thereby.  Paddock  v.  Atchison,  T.  & 
S.  F.  R.  Co.  4  L.R.A.  231,  37  Fed.  84]. 

In  St.  Ixjuis  A  8.  F.  R.  Co.  v.  Roane,  93 
Miss.  7,  46  So.  711,  where  a  passenger  in  the 
last  stages  of  consumption,  bound  for  a 
point  quarantined  against  yellow  fever,  was 
ejected  by  a  quarantine  oflicer  without  pro- 
test from  the  conductor,  although  such  pas- 
senger had  a  health  certificate  showing 
freedom  from  yellow  fever,  such  passenger 
dying  within  two  or  three  days  thereafter, 
tlie  court  said  that,  "in  view  of  the  enfeebled 
condition  of  the  deceased,  then  being  in  the 
last  stages  of  consumption,  easily  exhausted, 
and  almost  too  weak  to  stand,  not  being  able 
because  of  this  condition  to  speak  above  a 
whisper,  we  feel  bound  to  take  into  con- 
sideration these  facts  in  measuring  the  lia- 
bility of  the  company  for  their  breach  of 
duty  towards  this  passenger." 

(2)    Ejection  of  intoxicated  passenger. 

Recovery  for  injuries  sustained  by  a 
drunken  person  ejected  from  a  moving  train 
should  include  reasonable  compensation  for 
mental  or  physical  suffering,  if  any,  and  for 
impairment  of  power  to  earn  money,  if  any, 
directly  due  to  the  injurv.  Louisville  &  E. 
R.  Co.  v.  McNally,  31  Ky.  L.  Rep.  1357,  105 
S.  \V.  124. 

In  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Dallas, 
L.R.A.1915C. 


93  Ark.  209,  124  S.  W.  247,  an  action  for 
injuries  alleged  to  have  been  received  by 
one  wrongfully  ejected  from  the  train  while 
in  a  drunken  condition,  and  left  in  an  un- 
conscious condition  near  the  track,  whereby 
his  leg  was  cut  off  by  another  train,  the 
court  said  that,  while  it  is  difficult  to  fix 
a  measure  of  damages  for  pain  and  suffering, 
for  the  reason  that  no  amount  would  be  an 
acceptable  inducenient  therefor,  yet,  in  de- 
termining the  amount  of  compensation,  the 
jury  must  be  governed  by  the  evidence  in 
the  case,  and  so  it  is  error  to  give  an  in- 
struction in  effect  that  the  jury  should  ren- 
der a  verdict  for  any  amount  they  deemed 
right  for  the  pain  and  suffering,  regardless 
of  the  evidence. 

In  an  action  to  recover  for  the  death  of  a 
son  negligently  ejected  from  a  train  while 
intoxicated,  an  instruction  that  "another 
item  of  damages  which  the  jury  have  the 
right  to  consider  and  determine  is  the  bene- 
fit that  would  be  likely  to  result  to  the  par- 
ents of  the  deceased  from  the  counsel  and 
advice  they  might  have  received  from  their 
son  during  life"  is  erroneous  where  the  per- 
son killed  was  a  minor,  and  there  is  no  evi- 
dence justifying  the  conclusion  that  if  the 
child  had  lived  it  might  reasonably  be  ex- 
pected that  the  parents  would  have  received 
from  him  advice  and  counsel  of  such  a 
nature  as  to  have  a  pecuniary  value.  Gill 
V.  Rochester  &  P.  R.  Co.  37  Hun,  107. 

b.  Right  to  exemplary  damages. 

Where  the  conduct  of  the  conductor  in 
ejecting  a  drunken  passenger  from  a  car 
indicates  wantonness  or  recklessness  as  to 
the  passenger's  safety,  exemplary  damages 
may  be  awarded.  Louisville  &,  E.  R.  Co.  v. 
McXally,  31  Ky.  L.  Rep.  1357,  105  S.  W.  124. 

And  exemplary  damages  may  be  awarded 
for  wanton  and  oppressive  expulsion  of  a 
sick  passenger  from  a  railroad  train,  in 
violation  of  contract  rights.  Forrester  v. 
Southern  P.  Co.  36  Nev.  247,  48  L.R.A. 
(N.S.)  1,  134  Pac.  753,  136  Pac.  705  (ex- 
pelled passenger  sick). 

But  where  there  is  nothing  to  evince 
any  wantonness  or  wilful  disregard  of  the 
right  of  a  sick  and  enfeebled  passenger  who 
is  ejected,  punitive  damages  cannot  be  re- 
covered. St.  Louis  &  S.  F.  R.  Co.  v.  Roane, 
93  Miss.  7,  46  So.  711. 

c.  Damages  held  excessive. 

In  the  following  instances  the  amounts 
recovered  were  held  to  be  excessive: 

—$7,500,  St.  Louis  &  S.  F.  R.  Co.  v. 
Roane,  93  Miss.  7,  46  So.  711  (wrongful 
ejection  of  passenger  in  last  stages  of  con- 
sumption; reduced  to  $2,500  and  affirmed) ; 

—$2,500,  Conolly  v.  Crescent  City  R.  Co. 
41  La.  Ann.  57,  3  L.R.A.  133,  17  Am.  St. 
Rep.  389,  5  So.  259,  6  So.  526,  8  Am.  Neg. 
Cas.  309  (passenger  stricken  with  apoplexy, 
ejected  from  car  in  helpless  condition,  and 
left  to  lie  in  the  street;  judgment  reduced 
to  $1,500  and  affirmed) ; 

—$1,000,  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Woodruff,  89  Ark.  9,  115  S.  W.  953,  21  Am. 
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Ncg.  Rep.  22  (wrongful  ejection  of  insane 
passenger;  compenaatory  damages  only  be- 
ing asked,  $100  was  considered  sufficient, 
the  evidence  showing  that  the  passenger  had 
bruises  on  her  body  from  which  she  was  con- 
fined to  bed  two  days,  no  permanent  in- 
juries being  shown). 

d.  Damages  held  not  excessive. 

In  the  following  instances  the  amounts 
recovered  were  held  not  to  be  excessive: 

— $11,115,  Forrester  v.  Southern  P.  Co.  36 
Nev.  247,  48  L.R.A.(N.S.)  1,  134  Pac.  753, 
136  Pac.  705  (passenger  put  off  train  while 
sick,  without  money,  at  a  way  station  hun- 
dreds of  miles  from  friends,  and  left  to 
make  his  way  as  best  he  could  by  walking 
and  riding  on  freight  trains  and  cars,  by 
reason  of  which  he  contracted  a  fatal  illness, 
after  he  had  been  insulted,  his  baggage 
searched,  and  his  tickets  wrongfully  taken 
away  from  him  by  an  agent  who  received  a 
commission  for  doing  so,  and  who  gloated 
over  the  fact  that  he  had  put  other  passen- 
gers off) ; 

— $9,000,  Louisville  &  N.  R.  Co.  v.  Tug- 
gle,  151  Ky.  409,  152  S.  \V.  270  (ejection  of 
helplessly  drunken  passenger  who  was  sub- 
sequently killed  by  a  passing  train,  who  was 
thirty-two  years  of  age,  healthy,  and  earn- 
ing $50  a  month,  and  had  expectancy  of  life 
of  nearly  thirty  years) ; 

— $2,500,  Texas  t  P.  R.  Co.  v.  Casey,  52 
Tex.  112  (the  ejection  of  pregnant  woman 
who,  as  result  of  being  forced  to  walk  2  or 
3  miles,  suffered  miscarriage) ; 

— $1,500,  St,  Louis,  I.  M.  &  S.  R.  Co.  v. 
Day,  8C  Ark.  104,  110  S.  W.  220  (rough 
and  brutal  ejection  of  partially  paralyzed 
passenger  carried  beyond  station,  who,  in 
attempting  to  walk  back  to  destination,  fell 
into  mudhole  and  lay  there  for  several 
hours,  the  weather  being  cold,  and,  in  con- 
sequence of  exposure,  contracted  a  fever 
and  was  sick  in  bed  for  two  months) ; 

— $1,150,  Illinois  C.  R.  Co.  v.  Sutton,  53 
111.  397  (ejection  of  sick  passenger  from 
freight  train  because  he  had  no  ticket;  the 
effort  in  his  weak  condition  to  walk  back 
to  the  station  aggravating  the  disease  from 
which  he  was  suffering,  confining  him  to 
his  bed,  compelling  him,  when  partially  re- 
stored, to  leave  his  business  and  take  spe- 
cial treatments,  which  resulted  in  great  pe- 
cuniary loss  to  him)  ; 

—$1,125,  Louisville,  St.  L.  4  T.  R.  Co.  v. 
Gatewood,  14  Ky.  L.  Rep.  108  (passenger 
while  drunk  was  ejected  from  train  while 
on  trestle  and  received  injuries  which  were 
permanent) ; 

— $1,000,  Pennsylvania  R.  Co.  v.  Palmer, 
62  C.  C.  A.  588,  127  Fed.  950  (infirm  pas- 
senger wrongfully  ejected  on  cold  wet  day 
contracted  rheumatism  which  permanently 
settled  in  the  stump  of  his  leg;  also  loss  of 
earning  capacity)  ; 

— $1,000,  Chesapeake  &  O.  R.  Co.  v.  Rob- 
jnett,  32  Ky.  L.  Rep.  1077,  107  S.  W.  763 
(excessive  force  and  violent  assault  in 
ejection  of  drunken  passenger) ; 

— $1,000,  Southern  Kansas  R.  Co.  v.  Wal- 
L.R.A.1916C. 


lace,  —  Tex.  Civ.  App.  — ,  152  S.W.  873 
(wrongful  ejection  of  woman  with  three 
children,  one  sick,  child's  illness  aggravated, 
and  mother  and  two  children  under  doctor's 
care  for  two  weeks) ; 

—$750,  Ft.  Worth  &  R.  G.  R.  Co.  v.  Du- 
bose,  —  Tex.  Civ.  App.  — ,  171  S.  W.  1090 
(aged,  weak,  and  infirm  woman  ejected  with 
five  children,  two  of  whom  were  sick,  on  a 
lonely  prairie  5  miles  from  a  station,  and 
hardship  suffered  caused  her  to  be  sick 
over  a  month) ; 

—$400,  Regner  v.  Glens  Falls,  S.  H.  & 
Ft.  E.  Street  R.  Co.  74  Hun,  202,  26  N.  Y. 
Sup.  625  (forcible  ejection  of  passenger  af- 
flicted with  St.  Vitus's  dance,  under  a  belief 
that  he  was  intoxicated)  ; 

— $287,  Birmingham  R.  Light  &  P.  Co.  v. 
Turner,  154  Ala.  542,  45  So.  671  (wrongful 
ejection  of  passenger  weakened  by  typhoid 
fever,  who  was  compelled  to  walk  home) ; 

—$250,  Lucy  v.  Chicago  G.  W.  R.  Co.  64 
Minn.  7,  31  L.R.A.  551,  65  N.  W.  944  (re- 
covery for  abuse  and  insult  of  female  pas- 
senger by  drunken  passenger.  Although 
the  court  thought  the  verdict  large,  it 
stated  that  it  was  not  so  excessive  as  should 
be  set  aside  after  the  court  below  had  de- 
cided that  it  was  not  excessive). 

VI.  Questions  for  jury. 

The  extent  of  intoxication  of  a  passenger, 
the  conductor's  knowledge  of  his  condition, 
and  the  safety  of  the  place  at  which  he  was 
ejected,  are  questions  for  the  jury.  Louis- 
ville &.  X.  R.  Co.  V.  Johnson,  108  Ala.  62, 
31  L.R.A.  272,  19  So.  51. 

Also,  negligence  in  ejecting  a  passenger 
who  is  so  drunk  as  to  be  unable  to  stand 
without  assistance,  or  to  care  for  himself, 
is  a  question  for  the  jury.  McCoy  v.  Mill- 
ville  Traction  Co.  83  N.  J.  L.  508,  85  Atl. 
.358. 

And  negligence  of  carrier  in  expelling  an 
intoxicated  passenger  in  the  nighttime,  at 
a  point  where  snow  on  either  side  of  the 
track  was  banked  2  feet  deep,  which  point 
is  distanced  20  yards  from  a  shelter  shed 
on  the  opposite  side,  and  abutting  the  track. 
Ibid. 

Reasonableness  of  the  ejection  of  a  known 
intoxicated  person  at  a  point  where  there 
was  no  shelter  or  accommodation  except  a 
waiting  shed  open  on  two  sides,  three  quar- 
ters of  a  mile  from  any  habitation,  and 
where  the  snow  was  21  feet  deep,  is  a  ques- 
tion for  the  jury.  Donovan  v.  Greenfield 
&  T.  F.  Street  R.  Co.  106  C.  C.  A.  72,  183 
Fed.  526. 

So,  also,  whether  negligence  in  expelling 
a  drunken  passenger  from  a  train  was  the 
proximate  cause  of  injury  due  to  his  being 
struck  by  a  subsequent  train.  Atlantic 
Coast  Line  R,  Co.  v.  Barton,  14  Ga.  App. 
160,  80  S.  E.  530. 

And  whether  a  conductor  acts  with  due 
care  and  in  a  proper  exercise  of  the  right 
to  eject  a  drunken  passenger,  in  ejecting  him 
while  the  car  is  moving.  Murphv  v.  Union 
R.  Co.  118  Mass.  228,  8  Am.  Neg.  Cas.  405. 

J.  H.  B. 
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CHESAPEAKE  4  OHIO  RAILWAY  COM- 
PANY, Appt., 

V. 

0.  E.  FRIEXD. 

(159  Ky.  778,  169  S.  W.  509.) 

Carrier  —  sleeping  passenger  —  duty 
with  respect  to  collecting  fare. 

A  carrier  is  not  liable  for  ejecting  a  pas- 
senger for  nonpayment  of  fare  where  he 
failed  to  respond  to  three  efforts  by  the 
conductor  to  arouse  biro  from  sleep  due  to 
intoxicants  and  loss  of  sleep,  to  secure  bis 
fare,  and  made  no  response  until  he  had 
been  pushed  out  onto  the  platform  in  the 
process  of  ejection. 

(September  29,   1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Floyd  Couuty  j 


in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  ex- 
pulsion of  plaintiff  from  defendant's  train. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wortblngton,  Cochran,  & 
Browning  and  Harklns  &  Uarklns  for 
appellant. 

Messrs.  May  St  May  for  appellee. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

C.  E.  Friend  sued  the  Chesapeake  &  Ohio 
Railway  Company  in  the  Floyd  circuit 
court  to  recover  damages  for  an  alleged 
wrongful  expulsion  of  plaintiff  from  one  of 
defendant  company's  passenger  trains.  The 
jury  returned  a  verdict  in  his  favor  in  the 
sum  of  $1,000.  The  railroad  company  ap- 
peals. 

Friend  testifie<i  that  he  was  a  resident  of 
Prestonsburg,   in    Floyd   county;    that  his 


yote.  —  Carrier:  effort  that  munt  he 
■made  to  collect  fares  before  ejecting 
paimenyera  for  nonpayment  of  same. 

Aside  from  Chesapeake  &.  O.  R.  Co.  v. 
FBitrxD,  no  reported  case,  which  has  con- 
sidered the  question  under  annotation,  has 
been  found  where  the  facts  were  similar 
to  the  reported  ease. 

As  to  whether  a  sufficient  effort  has  been 
made  to  collect  a  fare  would  seem  to  be 
governed  by  the  circumstances  of  each  par- 
ticular case. 

Thus,  in  Texas  &  P.  R.  Co.  v.  Bond,  62 
Tex.  442,  50  Am.  Rep.  532,  action  to  recov- 
er for  wrongful  ejection  for  a  failure  or  re- 
fusal to  pay  the  additional  amount  required 
when  fare  is  paid  on  the  train,  the  court, 
in  affirming  the  judgment  for  plaintiff  on 
the  ground  that  he  did  not  enter  the  car 
with  the  intention  to  defraud  the  company, 
or  resist  its  demand  for  full  pay,  said: 
"He  went  aboard  of  it  expecting  that  he 
would  be  taken  to  Terrell  for  20  cents, 
paid  to  the  conductor  as  usual.  He  ten- 
dered that  amount  to  the  conductor  in 
charge,  with  whom  he  had  never  traveled 
before,  and  upon  being  required  to  pay  10 
cents  more,  told  the  conductor  that  he  had 
never  been  required  to  pay  this  additional 
amount,  and  when  informed  that  the  charge 
was  4  cents  per  mile  when  paid  on  the  train, 
objected  to  paying  it,  and  told  the  con- 
ductor good-humoredly  if  he  would  stop  the 
train,  he  would  get  off.  This  was  a  mere 
discussion  between  the  parties,  in  which 
Bond  was  endeavoring  to  persuade  the  con- 
ductor to  allow  him  to  make  the  journey 
for  20  cents,  and  the  conductor  was  at- 
tempting to  convince  Bond  that  he  could 
not  do  80,  but  must  have  the  full  fare  re- 
quired when  paid  on  the  train.  It  was 
just  such  a  discussion  as  is  liable  to  take 
place  frequently  between  a  conducior  and 
a  passenger.  It  may  arise  as  to  the  validity 
of  a  ticket,  or  the  time  when  it  expired,  or 
L.R.A.1915C. 


upon  like  subjects  in  which  the  conductor  is 
expected  to  see  and  know  the  difference  be- 
tween an  attempt  to  impose  upon  him  and  a 
mere  mistake  of  facts  on  the  part  of  a  pas- 
senger. The  present  conductor  should  have 
known  from  the  character  of  his  discussion 
with  Bond  the  false  impression  as  to  what 
he  would  have  to  pay  under  which  the  lat- 
ter boarded  the  train,  and  the  good-humored 
manner  in  which  he  asked  to  be  put  off,  and 
the  small  amount  in  controversy,  and  the 
great  distance  which  Bond  would  have  to 
walk  if  expelled  from  the  car,  that  he  was 
no  trespasser,  and  that  he  did  not  wilfully 
and  would  not  persistently  object  to  paying 
the  fare  exacted  of  him.  lie  should  have  al- 
lowed him  a  reasonable  time  to  consider  as 
to  paying  the  additional  money,  and  not 
acted  so  hastily  in  pulling  the  bell  .and 
taking  steps  to  eject  appellee  from  the 
oarsJ' 

In  Fordycc  v.  Beccher,  2  Tex.  Civ.  App. 
29,  21  S.  W.  179,  llie  evidence  showed  that 
one  at  a  station  called  "Pollock"  got  onto 
the  platform  of  the  baggage  car  next  to  the 
tender  and  rode  there  without  the  knowl- 
edge of  the  conductor  until  the  train 
reached  a  station  known  as  "Baker's  Mill:" 
that  there  he  was  discovered  by  the  con- 
ductor, and  then  went  into  the  smoking 
car.  This  was  done  openly  and  without  con- 
cealment, and  he  was  sitting  quietly  in  the 
car  when  he  was  approached  by  the  con- 
duoUir  and  assaulted  without  any  demand 
having  been  made  for  his  fare,  or  any 
opportunity  having  been  offered  him  after 
entering  the  car  to  pay  it.  After  the  con- 
ductor had  struck  him  several  times,  he  de- 
manded the  fare,  and  the  passenger  either 
paid  or  was  in  the  act  of  paying  it,  wlicn 
the  assault  was  continued,  and  he  was 
beaten,  and  cut  with  a  knife,  and  thrown 
from  the  train  while  it  was  in  full  motion. 
The  court,  in  stating  that  the  conductor 
would  be  liable  if  a  passenger  is  assaulted 
and  ejected  before  a    demand    of    fare    is 
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age  was  thirty-four  years;  that  on  Decem- 
ber 21,  191],  he  went  from  Prestonaburg  to 
Catlettsburg  on  one  of  defendant  com- 
pany's passenger  trains;  that  he  bought  a 
round-trip  ticket,  and  the  return  portion 
thereof  he  produced  upon  the  trial  of  this 
action.  He  arrived  in  Catlettsburg  about 
11  o'clock  A.  M.,  and  spent  the  afternoon  of 
the  21st  and  all  of  the  22d,  in  Catlettsburg 
and  Huntington,  a  nearby  city,  taking  a 
few  drinks  of  intoxicants  from  time  to 
time.  On  the  afternoon  of  the  22d  of  De- 
cember, he  returned  to  Catlettsburg,  where 
he  encountered  an  acquaintance,  and  they 
remained  together  until  about  3  o'clock  on 
the  morning  of  the  23d,  taking,  as  plain- 
tiff testified,  "a  few  drinks  along  through 
the  day  and  along  that  night."  Between  2 
and  3  o'clock  on  the  morning  of  the  23d, 
plaintiff  lay  down  for  a  short  nap,  but 
arose  in  time  to  obtain  another  drink  and 
get  to  the  passenger  depot  at  7  o'clock  that 


morning,  where  he  boarded  one  of  the  de- 
fendant company's  passenger  trains  en- 
route  to  his  home,  with  7  or  8  quarts  of  whis- 
ky in  his  grip,  intended,  plaintiff  says,  "for 
some  other  parties,  and  some  for  myself, 
and  some  for  my  wife,  and  I  don't  remem- 
ber whether  there  was  7  or  8  quarts  in  my 
grip."  After  he  boarded  the  train,  and 
just  after  the  train  had  left  Catlettsburg, 
Friend  became  engaged  in  a  conversation 
with  a  Reverend  Mr.  Ackman,  district 
superintendent  of  the  M.  E.  Church.  This 
conversation  was  of  such  character  as  to 
attract  the  attention  of  Rev.  O.  F.  Wil- 
liams, a  presiding  elder  of  the  M.  E. 
Church,  South,  who  was  also  a  passenger 
thereon.  The  latter  testified  that  Friend 
was  quite  talkative  and  acted  like  most 
folks  do  when  under  the  influence  of  in- 
toxicants; that  he  didn't  seem  to  be  a  bit 
out  of  humor;  on  the  contrary,  he  seemed 
to  be  in  a  mighty  good  humor,  good-natured. 


made,  said:  "Appellee  went  in  the  car  at 
Baker's  Mills,  a  regular  passenger  station, 
it  is  to  be  inferred  from  the  evidence,  and 
was  assaulted  before  his  fare  had  been  de- 
manded. Tt  is  not  shown  that  his  fare  for 
riding  on  the  platform  of  the  car  had  been 
demanded  and  refused,  and,  for  all  the 
record  disclosed,  he  may  have  been  ready  to 
pay  his  fare  from  Pollock  to  his  destina- 
tion. We  cannot  hold  that  the  mere  fact 
that  he  rode  from  Pollock  to  Baker's  Mill 
on  the  platform  of  the  car  to  escape  paying 
his  fare,  if  such  be  the  case,  would  deprive 
him  of  the  right  to  become  a  passenger  at 
a  regular  station,  when  no  demand  had  been 
made  for  his  fare,  and  no  disturbance  of 
breach  of  the  peace  had  been  committed  by 
him.  .  .  .  The  uncontradicted  evidence 
shows  that  the  conductor  began  his  ex- 
pulsion with  an  assault,  followed  that 
with  a  demand  for  his  fare  from  appellee, 
and  upon  that  being  paid  or  offered,  con- 
tinned  the  use  of  violence,  striking  and 
cutting  appellee,  and  finally  threw  him 
from  the  cars,  and  left  him,  dangerously 
wounded  and  senseless.  In  this  he  was 
exercising  his  functions  as  conductor,  and 
acted  as  a  servant  of  appellants;  and, 
whether  the  relation  of  carrier  and  passen- 
ger existed  or  not,  the  master  would  be 
liable." 

In  McGraw  t.  Southern  R.  Co.  135  N.  C. 
264,  47  8.  E.  768,  plaintiff,  on  being  found 
by  the  conductor  on  a  blind  baggage  car, 
was  ejected;  his  explanation  of  his  being  in 
such  place  was  that  while  the  train  was 
standing  at  the  station  he  went  across  the 
street  for  the  purpose  of  making  a  purchase, 
and  the  train  starting  off,  he  ran  to  catch 
it,  and  got  upon  the  platform  of  the  first 
car  that  he  reached,  it  being  the  blind  bag- 
gage car;  he  claimed  to  have  informed  the 
conductor  that  he  had  a  ticket,  but  this 
was  denied  by  the  conductor.  The  court,  in 
granting  a  new  trial  upon  judgment  for 
plaintiff,  stated:  "The  general  rule  is  that 
L.R.A.191&C. 


a  person  can  take  passage  on  such  trains 
only  and  only  in  such  places,  as  the  rules 
of  the  company  provide  that  passengers 
shall  be  carried;  and  one  who  does  not 
conform  to  such  rules  is  ordinarily  to  be 
regarded  as  an  intruder  or  trespasser,  and 
an  intruder  or  trespasser  cannot  impose 
upon  a  railroad  company  the  high  duty 
which  a  carrier  owes  to  its  passengers? 
.  .  .  It  was  the  duty  of  the  plaintiff, 
when  found  upon  the  platform  of  the  bag- 
gage car,  to  promptly  inform  the  conductor 
that  he  had  a  ticket,  so  that  he  could  be 
given  an  opportunity  to  go  into  the  car  pro- 
vided for  passengers.  He  says  that  he  did 
so.  The  conductor  says  that  he  did  not  do 
so;  that  he  said  nothing  about  having  a 
ticket,  and  that  he  (conductor)  saw  no 
ticket.  The  truth  of  the  matter  should  have 
been  ascertained  by  the  jury.  If  the  plain- 
tiff's version  of  the  transaction  is  true,  he  is 
entitled  to  maintain  his  action.  If  the  con- 
ductor's version  is  correct,  he  is  not  en- 
titled, as  a  passenger,  to  recover." 

A  second  demand  for  fare  need  not  be 
made  by  a  street  car  conductor  before  eject- 
ing from  the  car  a  person  who,  in  response 
to  his  first  demand,  tendered  a  worthless 
ticket,  and  was  informed  that  it  was  in- 
sufficient. United  R.  &  Electric  Co.  v. 
Hardesty,  94  Md.  061,  57  L.R.A.  275,  51 
Atl.  406. 

And  although  not  specially  considered, 
the  question  under  annotation  may  infer- 
entiallv  be  said  to  have  been  decided  in  Buck- 
ley V.  Hudson  Valley  R.  Co.  ante,  134,  Clark 
V.  Harrisburg  Traction  Co.  20  Pa.  Super.  Ct. 
76;  McClelland  v.  Louisville,  N.  A.  &  C.  R. 
Co.  94  Ind.  276;  Hudson  v.  Lynn  &  B.  R. 
Co.  178  Mass.  64,  59  N.  E.  647,  9  Am.  Neg. 
Rep.  493;  Murphy  ▼.  Boston  &  M.  R.  Co. 
216  Mass.  178,  103  N.  E.  291,  cited  in  the 
note  to  Buckley  t.  Hudson  Valley  R.  Co. 
ante,  134.  where  a  sick  or  intoxicated  person 
was  ejected  because  of  refusal  or  failure 
to  tender  his  ticket  or  pay  fare.    J.  H.  B. 
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talkative,  and  liberal,  and  in  fact  was  what 
the  witness  would  call  drunk.  This  wit 
ncss,  in  answer  to  a  question  as  to  the 
subject-matter  of  the  conversation  which 
drew  his  attention,  said:  "I  think  Mr, 
Ackman  and  Mr.  Friend  were  going  to 
build  churches;  in  two  or  three  instances 
Mr.  Friend  was  making  very  liberal  sub 
scriptions,  telling  him  how  nice  it  was  to 
build  churches  and  how  to  go  about  it." 

Plaintiff  testified  that  he  was  not  drunk; 
that  after  having  some  conversation  with 
friends,  he  sat  down  in  a  seat,  pulled  his 
hat  down  over  his  face,  leaned  his  head 
over  in  the  window,  and  was  soon  asleep; 
that  he  remained  asleep  until  the  train 
reached  a  station  called  Walbridge,  about 
30  miles  from  Catlettsburg,  and  that  when 
he  awoke,  the  conductor  had  him  out  on 
the  platform  of  the  coach ;  that  he  supposed 
the  "outside  air"  caused  him  to  awake.  He 
testified  that  he  said  to  the  conductor, 
"Gentlemen,  you  are  making  a  mistake;  I 
don't  want  off  here;  I  am  going  to  Pres- 
tonsburg;"  that  the  conductor  then  said  to 
him  (as  near  as  he  could  remember;  he 
would  not  say  positively),  "By  God,  we 
want  you  off;"  that  he  then  stepped  off  and 
looked  back  at  the  conductor  and  said  to 
him,  "By  God,  I  am  off."  He  further  tes- 
tified that  after  the  train  passed  on,  he 
looked  up  the  track  and  saw  some  ladies 
and  gentlemen  standing  there,  and  that  he 
walked  up  to  them  and  asked  them  if  they 
knew  why  he  had  been  put  off  of  the  train ; 
that  they  said  they  did  not  know  he  had 
been  put  off;  that  he  then  asked  them  how 
far  it  was  to  Louisa,  and  they  said  it  was 
3  miles;  that  he  then  walked  to  Louisa,  re- 
mained there  until  the  evening  train  and 
then  took  passage  to  his  home  in  Prestons- 
burg.  In  answer  to  an  inquiry  as  to  wheth- 
er he  at  any  time  offered  to  give  the  con- 
ductor his  ticket,  he  testified  that  he  did 
not  recall;  that  his  expulsion  was  so  quick- 
ly done,  and  he  was  trying  to  explain,  and 
they  would  not  give  him  time,  saying,  "I 
doubt  whether  I  ever  thought  of  the  ticket." 

Plaintiff  also  introduced  a  fellow  passen- 
ger, who  testified  that  he  sat  in  the  same 
seat  with  plaintiff  until  after  the  train  left 
Louisa,  about  3  miles  below  Walbridge, 
where  plaintiff  was  ejected;  that  plaintiff 
was  asleep  all  the  time  the  witness  sat  with 
him;  that  if  the  conductor  attempted  to 
take  up  plaintiff's  ticket,  the  witness  did 
not  remember  it,  nor  did  he  recall  whether 
he  had  left  his  seat  for  any  length  of  time 
until  they  arrived  at  Louisa.  This  witness 
also  testified  that  about  the  time  the  train 
left  Louisa  he  moved  across  the  aisle  one 
seat  ahead  of  plaintiff,  and  was  sitting 
there  when  the  conductor  took  hold  of  plain- 
tiff to  remove  him,  but  the  witness  did  not 
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notice  the  conductor  take  hold  of  him,  or 
hear  the  conductor  say  anything;  that  the 
first  he  noticed  of  the  trouble,  the  "con- 
ductor had  awakened  Mr.  Friend  and  had 
him  on  his  feet  in  the  aisle  and  was  push- 
ing him  toward  the  front  door  of  the  car." 
So  this  evidence  is  of  but  little  importance 
affecting  the  main  issue. 

The  conductor  testified  that  he  made  an 
effort  to  obtain  plaintiff's  ticket  three 
times;  his  testimony  on  that  point  being 
as  follows:  "I  went  to  him  for  his  ticket 
somewhere  between  Big  Sandy  Junction  and 
Buchanan.  The  train  was  pretty  well 
crowded.  He  seemed  to  be  asleep,  and  ap- 
parently to  me  was  intoxicated,  and  I  shook 
him,  and  he  didn't  give  any  response.  He 
was  sitting  with  his  hand  down  this  ways 
sleeping;  and  there  was  a  right  smart 
crowd,  and  I  didn't  have  much  time  to  con- 
tend with  him.  I  thought  he  was  drinking, 
and  I  thought  I  would  fetch  him  to  Louisa 
and  have  him  taken  off  for  being  drunk.  I 
went  on  and  worked  the  train,  and  after  I 
passed  Fullers  I  went  back  again  and  shook 
him  and  got  no  response.  When  I  come  to 
Louisa,  I  got  off  and  looked  for  the  marshal 
and  couldn't  see  anything  of  him,  and  I  had 
the  orders  to  get,  and  everything  was  heavy 
that  day,  so  when  I  got  the  orders,  the 
thing  slipped  my  memory  to  have  him 
taken  off.  I  didn't  see  anybody  to  take  him 
off.  It  slipped  my  memory.  I  worked  the 
train  leaving  there,  and  found  him  still 
sitting  there  asleep  before  I  got  to  Wal- 
bridge; and  when  I  got  there  I  picked  him 
up  and  carried  him  and  pushed  him  ahead 
of  me  to  the  door  and  put  him  off;  shook 
him  at  first  to  get  his  ticket  and  see  where 
he  was  going." 

In  his  testimony  as  to  his  having  made 
efforts  to  obtain  plaintiff's  ticket,  the  con- 
ductor is  contradicted  by  no  one,  and  is 
corroborated  by  Rev.  O.  F.  Williams,  the 
presiding  elder  above  mentioned,  as  to  the 
first  or  second  time  the  conductor  went 
through  the  train  after  leaving  Catletts- 
burg. The  plaintiff  himself  does  not  deny 
this  testimony,  but  says  if  the  conductor  _ 
ever  tried  to  rouse  him,  4ie  did  not  know 
of  it. 

At  the  close  of  all  the  evidence  the  de- 
fendant moved  the  court  to  instruct  the 
jury  to  find  a  verdict  for  it,  and  of  the 
court's  refusal  to  grant  this  motion  it.  now 
complains.  Insisting  that  the  weight  of.  the 
evidence  authorized  an  instructed  verdict; 
but  the  question  is  whether,  taking  the  evi- 
dence for  plaintiff  as  true,  he  was  entitled 
to  a  recovery  under  the  law. 

It  was  said  by  this  court  in  McKinley  v. 
Louisville  &  N.  R.  Co.  137  Ky.  84.5,  28  L.R.A. 
(N.S.)  611,  127  S.  W.  483:  "This  court 
has  frequently  upheld  the  right  of  carriers 
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to  eject  passengers  where  they  failed  to  pro- 
duce a  ticket  or  pay  their  fare.  As  said  in 
the  case  Flood  v.  Chesapealce  &  O.  R.  Co.  25 
Ky.  L.  Rep.  2135.  80  S.  W.  84:  'One  who 
enters  a  passenger  train  and  refuses  to  pay 
fare  becomes  a  trespasser,  and  may  lie  eject- 
ed by  the  conductor.'  Of  course,  if,  in  put- 
ting the  passenger  off  of  the  train,  the  con- 
ductor uses  any  unnecessary  force,  or  offers 
to  the  passenger  any  insult  or  indignity, 
.  .  .  or  ejects  him  from  the  train  at  a 
time  and  place  when  serious  injury  would 
likely  result  to  him,  .  .  .  the  company 
would  be  liable, — not  for  putting  him  of, 
but  for  the  manner  in  which  it  was  done." 

And  the  general  rule  is  that  where  a  pas- 
senger has  refused  to  tender  a  ticket  or  to 
pay  fare,  and  has  been  in  part  ejected  from 
the  train,  as  where  the  carrier's  servants 
have  signaled  for  the  stopping  of  the  train 
for  the  purpose  of  ejecting  the  passenger, 
the  passenger  cannot  then  tender  a  ticket 
or  offer  to  pay  fare,  and  thus  entitle  him- 
self to  transportation,  and  thereby  render 
his  ejection  from  the  train  a  wrongful  act. 
Louisville  4  X.  R.  Co.  v.  Breckinridge,  99 
Ky.  1,  34  S.  W.  702;  6  Cyc.  554;  31  L.R.A. 
(X.S.)  092,  note. 

It  is  apparent,  therefore,  that  if  appellee 
failed  to  tender  a  ticket  or  to  pay  fare  after 
a  proper  demand  therefor  by  the  conductor, 
the  conductor  had  a  right  to  eject  him,  and 
appellee  cannot  recover,  for  the  conductor 
used  no  more  force  than  was  necessary, 
offered  to  appellee  no  insult  or  indignity, 
and  did  not  eject  him  at  a  time  and  place 
likely  to  result  in  serious  injury  to  him. 
Bo  the  question  is.  Did  appellee,  within  the 
meaning  of  the  rule  stated,  fail  to  produce 
a  ticket  or  to  pay  fare  after  proper  demand 
made  therefor?  In  considering  this  ques- 
tion, it  is  necessary  to  determine  what  is 
required  of  a  conductor  to  constitute  proper 
demand  for  the  ticket  or  fare  of  a  sleeping 
passenger.  That  he  should  make  a  reason- 
able, and,  under  unusual  circumstances,  an 
extraordinary,  effort  to  rouse  the  passenger, 
must  be  conceded.  But  to  hold  an  ejection 
wrongful  where  a  person  has  boarded  a 
train  and  gone  to  sleep  and  permitted  the 
conductor  to  make  a  reasonable  effort  on 
at  least  three  occasions  to  rouse  the  pas- 
tenger,  and  has  then  suffered  himself  to  be 
raised  out  of  his  seat  and  to  be  pushed  al- 
most the  entire  length  of  a  passenger  coach 
and  out  onto  the  platform,  without  tender 
of  ticket  or  offer  to  pay  fare,  as  was  done 
in  this  case,  would  be  an  invitation  to  the 
unscrupulous  to  impose  upon  carriers,  and 
■n  assurance  of  reward  for  such  imposi- 
tion. There  might  be  circumstances  requir- 
ing unusual  or  extraordinary  efforts  upon 
the  part  of  the  conductor  to  arouse  a  sleep- 
ing passenger;  as  under  conditions  where  a 
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passenger  is  suffering  from  a  malady  of 
such  nature  that  the  person  is  not  easily 
roused,  or  has  tieen  without  sleep  for  an  un- 
usual length  of  time,  or  is  exceptionally 
difficult  to  wake,  or  conditions  of  like  na- 
ture. In  such  cases  the  failure  to  respond 
to  the  effort  of  the  conductor  may  be  ex- 
plained. But  no  excuse  is  offered  or  ex- 
planation is  given  of  the  plaintiff's  excep- 
tionally deep  sleep,  except  that  he  had  had 
"a  few  drinks  along  through  the  day  and 
along  the  night  before,"  and  had  Iteen  up 
until  between  2  and  3  o'clock  of  that  morn- 
ing, and  that  it  required  "outside  air"  to 
wake  him.  The  court  is  therefore  of  the 
opinion  that  the  demand  made  upon  plain- 
tiff by  the  conductor  for  his  fare  was  a 
proper  and  Sufficient  demand;  and  plaintiff, 
having  failed  to  tender  his  ticket  or  offer 
to  pay  fare,  was  lawfully  ejected  from  the 
train.  The  trial  court  should  have  granted 
the  motion  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant. 

It  was  also  insisted  by  appellant  com- 
pany that  the  damages  awarded  were  exces- 
sive. In  view  of  the  holding  of  the  court 
as  to  plaintiff's  want  of  right  to  recover  in 
any  sum,  this  question  is  immaterial;  but 
in  the  following  somewhat  similar  cases, 
the  amounts  indicated  were  held  excessive: 
In  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Car- 
son, 145  Ky.  81,  140  S.  W.  71,  $400;  in 
Southern  R.  Co.  v.  Hawkins,  121  Ky.  415,  8!) 
S.  VV.  258,  $1,000;  in  Louisville  4  N.  R.  Co. 
v.  Breckenridgc,  99  Ky.  1,  34  8.  W.  702, 
$500;  in  Lexington  4  E.  R.  Co.  v.  Lyons,  104 
Ky.  23,  46  S.  \V.  209,  $260;  in  Louisville  4 
N.  R.  Co.  v.  Fish,  —  Ky.  — ,  43  L.R.A. 
(N.S.)  584,  127  S.  W.  519,  $500;  and  in 
Camden  Interstate  R.  Co.  v.  Frazier,  30  Ky 
L.  Rep.  186,  97  S.  W.  776,  $500. 

Judgment  reversed. 


PENNSYLVANIA  SUPREME  COURT. 

JOHN  GREEN,  Appt., 

T. 

WEST  PENX  RAILWAYS  COMPANY. 

(246  Pa.  340,  92  Atl.  341.) 

Electricity  —  uninsulated     wire  —  lia- 
bility for  injury. 

One  maintaining,  some  distance  from  the 
ground,  an  uninsulated  wire  carrying  a 
heavy  current  of  electricity,  is  not  liable  in 
case  boys  throw  a  piece  of  wire  which  they 

Note.  —  As  to  duty  in  stringing  electric 
wires  to  guard  against  danger  to  children, 
see  notes  to  Temple  v.  McComb  Citv  Elec- 
tric Light  4  P.  Co.  11  L.R.A.(N.S.")    449; 
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find  on  the  road,  over  the  one  carrying  the 
current,  for  injuries  to  another  boy  who 
takes  hold  of  the  one  so  thrown  to  recover 
it,  since  there  was  no  obligation  to  antici- 
pate such  an  occurrence. 

(Mestrezat,  J.,  dissents.) 

(July  1,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Fayette 
County  refusing  to  take  off  a  nonsuit  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  A.  E.  Jones  and  Keppert,  Stur- 
gls,  &  Morrow  for  appellant. 

Mr.  E.  C.  Illgbee,  with  Messrs.  Ij.  B. 
Brownfield,  and  Sterling,  Hlgbee,  & 
Matthew.*!,  for  appellee: 

Even  if  the  failure  of  defendant  to  in- 
sulate the  cable  was  negligence,  plaintiff 
cannot  recover  on  this  account,  unless  such 
negligence  was  the  proximate  cause  of  Uie 
injuries  sustained  by  him. 

Trout  V.  Philadelphia  Electric  Co.  236 
Pa.  506,  42  L.R.A.(N.S.)  713,  84  Atl.  967; 
Stark  V.  Muskegon  Traction  &  Lighting  Co. 
141  Mich.  575,  1  L.R.A.(N.S.)  822,  104  N. 
W.  1100;  Sullivan  v.  Boston  &  A.  R.  Co.  156 
Mass.  378,  31  N.  E.  128;  Keefe  v.  Narra- 
gansett  Electric  Lighting  Co.  21  R.  I.  575, 
43  Atl.  542,  4  Am.  Neg.  Rep.  218;  Denver 
Consol.  Electric  Co.  v.  Walters,  39  Colo. 
301,  89  Pac.  815;  Mullen  v.  Wilkes-Barre 
Gas  &  Electric  Co.  229  Pa.  54,  77  Atl.  1108; 
Everett  v.  Citizens'  Gas  &  Electric  Co.  228 
Pa.  241,  77  Atl.  460;  Rumovicz  v.  Scranton 
Electric  Co.  44  Pa.  Super.  Ct.  582;  Car- 
penter V.  Miller,  232  Pa.  362,  36  L.R.A. 
(N.S.)  932,  81  Atl.  439;  Marsh  v.  Giles, 
211  Pa.  17,  60  Atl.  315;  Stephenson  v.  Cor- 
der,  71  Kan.  475,  69  L.R.A.  246,  114  Am. 
St.  Rep.  500,  80  Pac.  938,  18  Am.  Neg.  Rep. 
1*7;  Berman  v.  Schultz,  40  Misc.  212,  81 
N.  y.  Supp.  647;  Shotwell  v.  Reading,  5 
Ohio  N.  P.  241,  4  Ohio  S.  &  C.  P.  Dec.  326; 
Wood  v.  Pennsylvania  R.  Co.  177  Pa.  306, 
35  L.R.A.  199,  55  Am.  St.  Rep.  728,  35 
Atl.  699;  Hoag  v.  Lake  Shore  &  M.  S.  R. 
Co.  85  Pa.  293,  27  Am.  Rep.  653;  Phila- 
delphia &  R.  R.  Co.  V.  Hummell,  44  Pa.  375, 
84  Am.  Dec.  457;  Gillespie  v.  McGowan, 
100  Pa.  144,  45  Am.  Rep.  365;  Bannon  v. 
Pennsylvania  R.  Co.  29  Pa.  Super.  Ct.  231. 


Stewart,  J.,  delivered  the  opinion  of  the 
court : 

In  brief  the  facts  of  the  case  are  as  fol- 
lows: Two  boys,  each  about  nine  years  of 
age,  while  at  play  in  a  public  street,  found 
a  spool  of  iine  copper  wire  at  the  foot  of 
a  telephone  pole.  In  sport  they  attached  a 
stone  to  oae  end  of  the  wire  and  threw  it 
across  the  defendant  company's  feed  wire. 
This  left  the  other  end  of  the  copper  wire 
dangling  in  the  air  about  3  feet  from  the 
ground.  The  boys  withdrew,  and  one  of 
them  meeting  with  the  boy  subsequently  in- 
jured, who  was  about  ttie  same  age,  told 
him  of  the  suspended  wire,  and  that  he 
could  have  it  if  he  wanted  it.  Thereupon 
the  latter  boy  proceeded  to  the  place  in- 
dicated by  the  other,  found  the  wire  so  sus- 
pended, and  took  hold  of  it,  with  the  re- 
sult that  he  was  fearfully  burned  and 
crippled  for  life. 

For  present  purposes  .let  it  be  conceded 
that  the  defendant  company,  in  maintain- 
ing and  using  an  uninsulated  feed  wire  at 
the  elevation  and  under  the  condition  we 
have  here,  came  short  of  exercising  that 
high  degree  of  care  which  the  law  in  such 
cases  requires.  Let  it  be  further  conceded, 
as  it  must  be,  that,  had  the  feed  wire  been 
properly  insulated,  the  accident  to  the 
plaintiff  would  not  have  occurred.  These 
facts  appearing,  we  would  then  have  a  case 
establishing  liability  on  part  of  the  defend- 
ant company,  except  as  an  independent  in- 
tervening agency  or  cause  was  shown,  with- 
out which  the  accident  would  not  have 
occurred,  and  for  which  the  defendant  com- 
pany was  in  nowise  responsible,  and  which 
could  not  reasonably  have  been  anticipated 
as  likely  to  occur.  In  the  present  case  we 
have  a  direct  intervening  agency  without 
which  the  accident  could  not  have  happened, 
for  the  condition  and  relation  of  things,  so 
far  as  created  by  this  company  was  con- 
cerned, were  safe  and  harmless  as  to  this 
boy,  except  as  interfered  with.  This  inter- 
ference was  an  act  of  trespass,  and  was  the 
direct  and  immediate  cause  of  the  accident. 
Nevertheless,  though  the  act  of  the  boys  in 
suspending  the  copper  wire  from  the  feed 
wire  was  the  proximate  cause  of  the  acci- 
dent, yet  if  it  were  such  an  act  of  interfer- 
ence as  the  defendant  company  could  have 
reasonably  anticipated,  the  company  was 
bound  to  guard  against  it,  and  for  any  re- 
sult following  in  consequence  of  its  failure 


Wetherby  v.  Twin  State  Gas  &  Electric  Co. 
25  L.R.A.(N.S.)  1220;  and  Meyer  v.  Union 
Light,  Heat.  &  P.  Co.  43  L.R.A.  (N.S.)  136; 
and  see  also  later  case  Harris  v.  Eastern 
Wisconsin  R.  &  light  Co.  45  L.R.A.(N.S.) 
1058. 

Generally,  as  to  whether  the  intervening 
act  of  a  child  will  break  the  causal  connec- 
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tion  between  defendant's  negligence  and  the 
injury,  see  various  notes  cited  in  the  note 
to  Trout  T.  Philadelphia  Electric  Co.  42 
L.R.A.(N.S.)  713. 

As  to  duty  to  prevent  contact  of  wires 
carrying  electric  current,  see  note  to  Padu- 
cah  'Light  &  P.  Co.  v.  Farkman,  52  L.R.A. 
(N.S.)  587. 
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to  do  80,  it  would  be  liable.  So,  then,  the 
learned  trial  judge,  as  the  case  was  pre- 
sented, had  but  the  one  question  to  con- 
sider: Was  failure  on  part  of  defendant 
company  to  anticipate  such  an  occurrence 
as  this,  and  make  provision  against  it,  neg- 
ligence? It  is  settled  law  that  no  liability 
results  from  failure  to  anticipate  wrongful 
acts  by  others;  but,  waiving  this,  for  the 
reason  that  in  this  case  we  are  dealing  with 
a  trespass  committed  by  boys  of  tender 
years,  a  fact  which  under  certain  conditions 
changes  the  rule,  and  regarding  the  copper 
wire  incident  simply  as  an  interference  not 
participated  in  by  the  defendant  company, 
and  done  without  its  knowledge,  how  stands 
the  case?  Without  the  wire  present  the  ac- 
cident could  not  have  occurred.  By.  merest 
chance  the  boys  found  it  at  the  foot  of  a 
telephone  pole  and  in  sport  they  threw  it 
over  the  feed  wire.  Could  such  a  concur- 
rence of  fortuitous  circumstances  have  been 
reasonably  foreseen  by  the  defendant  com- 
pany? Considering  that  defendant  com- 
pany stood  in  no  relation  to  the  wire,  was 
not  responsible  for  it  being  where  it  was, 
and  had  no  knowledge  of  it  being  there,  to 
hold  it  responsible  for  the  injury  to  the 
boy  on  the  ground  that  it  should  have  an- 
ticipated such  consequence  from  the  fact 
that  it  maintained  an  uninsulated  feed  wire 
at  an  elevation  which  would  admit  of  a 
stone  attached  to  a  wire  being  thrown  over 
it,  would  be  to  substitute  for  injury  within 
reasonable  anticipation  any  possible  injury 
which  might  result.  There  is  no  case  that 
goes  to  such  extreme  length. 

Of  course,  a  company  employing  electric- 
ity is  bound  to  the  highest  care  practicable 
to  avoid  injury  to  any  liable  to  come  acci- 
dentally or  otherwise  in  contact  with 
charged  wires;  and  it  is  bound  to  know  that 
children,  in  their  ignorance  and  playfulness, 
are  apt  to  expose  themselves  to  danger  in 
connection  with  such  wires  which  the  pru- 
dent adult  would  avoid,  and  provide  against 
Injury  liable  to  result  in  consequence  of 
such  disposition;  but  it  is  under  no  obli- 
gation to  so  safeguard  its  wires  that  by 
no  possibility  can  injury  result  therefrom. 
Liability  to  accident  suggests  probability, 
in  greater  or  less  degree,  and  it  is  against 
snch  conditions  that  a  party  using  this  dan- 
gerous element  must  provide;  while  possi- 
bility of  accident,  including  as  it  does  every- 
thing capable  of  happening  or  being  done, 
suggests  a  measure  of  care  utterly  impracti- 
cable and  which  the  law  therefore  does  not 
exact.  Not  only  have  we  here  an  independ- 
ent intervening  cause,  but  one  which  the 
defendant  was  not  bound  to  anticipate  and 
against  which  it  was  therefore  under  no 
duty  to  guard.  The  nonsuit  was  properly 
L.R.A.1916C. 


ordered  and  there  was  therefore  no  error  in 
refusing  to  take  it  off. 
Judgment  affirmed. 

Mestrexat,  J.,  dissents. 


TENNESSEE  SUPREME  COURT. 

HAL  S.  HARRIS,   Exr.,  etc.,  of  Jesse  L. 
Rogers,  Deceased,  Plff.  in  Err., 

V. 

SECURITY  MUTUAL  LIFE  INSURANCE 
COMPANY. 

(130  Tenn.  325,  170  S.  W.  474.) 

Insurance  —  facts  learned  after  appli- 
cation —  duty  to  notify  insurer. 
An  applicant  for  life  insurance  who  has 
answered  "No"  to  an  inquiry  whether  or  not 
he  had  ever  had  renal  colic  is  bound,  under 
penalty  of  forfeiting  his  policy,  to  notify 
the  insurer  in  case  he  subsequently  has  such 
an  attack  before  the  policy  is  issued. 

(November  14,  1914.) 

ERROR  to  the  Court  of  Civil  Appeals  to 
review  a  judgment  affirming  a  judg- 
ment of  the  Circuit  Court  for  Knox  Coun- 
ty in  defendant's  favor  in  a  suit  to  recover 
the  amount  alleged  to  be  due  on  a  life  in- 
surance policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Montgomery  &  Montgomery, 
Jourulmon  &  IVcIcker,  and  li.  D.  Smith, 
for  plaintiff  in  error: 

The  mere  fact  that  a  man  may  have  had 
a  disease  which  he  did  not  disclose,  or  may 
have  been  rejected  for  insurance  which  he 
did  not  disclose,  does  not  conclusively  show 
that  the  representation  was  made  fraudu- 
lently and  with  the  intent  to  deceive. 
Under  the  evidence  in  this  case  the  ques- 
tion was  for  the  determination  of  the  jury. 

Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 

Note.  —  As  to  duty  to  notify  insurer  of 
facts  which  develop  after  submission  of 
application,  but  before  delivery  of  policy  or 
certificate,  see  notes  to  Merriman  v.  Grand 
Lodge,  D.  H.  8  L.R.A.(N.S.)  983,  and  Carle- 
ton  v.  Patrons'  Androscoggin  Mut.  F.  Ins. 
Co.  39  L.R.A.  ( N.S. )  951 ;  and  see  later  case 
of  Smith  V.  Prudential  Ins.  Co.  43  L.R.A. 
(N.S.)  431. 

As  to  effect  of  stipulation  in  application 
or  policy  of  life  insurance,  that  it  shall  not 
become  binding  unless  delivered  to  assured 
while  in  good  health,  see  notes  to  Roe  v. 
National  L.  Ins.  Asso.  17  L.R.A.(N.S.) 
1144,  and  Connecticut  General  L.  Ins.  Co. 
V.  Mullen,  43  L.R.A. (N.S.)  725;  and  see 
also  later  case  of  Unterharnscheidt  v.  Mis- 
souri State  L.  Ins.  Co.  45  L.R.A. (N.S.) 
743. 
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Bank  &  T.  Co.  38  L.R.A.  70,  19  C.  C.  A. 
316,  43  U.  S.  App.  75,  73  Fed.  653. 

The  provision  that  the  policy  will  not 
take  effect  unless  delivered  while  the  lu- 
sured  is  in  good  health  is  not  a  warranty, 
but  a  representation  and  provision  falling 
within  the  statute  which  provides  that  be- 
fore such  a  condition  will  avoid  the  policy, 
the  matter  represented  must  either  increase 
the  risk  of  loss,  or  be  fraudulently  made 
with  the  actual  intent  to  deceive. 

Piedmont  It,  A.  L.  Ins.  Co.  v.  Ewing,  92 
U.  S.  377,  23  L.  ed.  610;  Penn  Mut.  L.  Ins. 
Co.  v.  Medianics'  Sav.  Bank  &  T.  Co.  su- 
pra; Brown  v.  Greenfield  Life  Asso.  172 
Mass.  498,  53  N.  E.  129 ;  Endowment  Rank, 
K.  P.  V.  Cogbill,  99  Tenn.  36,  41  S.  VV.  340; 
Continental  F.  Ins.  Co.  v.  VVhitaker,  112 
Tenn.  154,  64  L.R.A.  451,  105  Am.  St.  Rep. 
916,  79  S.  W.  119. 

The  policy  cannot  be  avoided  unless  plain- 
tiff's failure  to  report  the  attack  of  renal 
colic  occurring  after  the  application  can  be 
attributed  to  actual  intent  and  purpose  to 
deceive,  and  that  question,  under  the  evi- 
dence of  this  case,  must  be  a  question  for 
the  jury  to  decide. 

Merriman  v.  Grand  Lodge  Degree  of 
Honor,  A.  O.  U.  W.  77  Neb.  544,  8  L.R.A. 
(N.S.)  983,  124  Am.  St.  Rep.  867,  110  N. 
W.  302,  15  Ann.  Cas.  124;  Cooley,  Briefs 
on  Ins.  p.  1195. 

Messrs.  Shields  &  Gates  and  Green, 
Webb,  &  Tate,  for  defendant  in  error: 

Application  for  an  insurance  policy  con- 
taining representations  in  regard  to  the 
health  of  the  applicant  speaks  from  the 
date  of  the  delivery  of  the  policy,  and  if, 
after  the  statement  is  made,  a  material 
change  occurs  in  the  condition  of  the  appli- 
cant covered  by  such  statement,  before  the 
contract  is  consummated,  an  absolute  duty 
rests  upon  the  applicant  to  make  disclosure 
of  the  fact. 

Cable  v.  United  States  L.  Ins.  Co.  49  C. 
C.  A.  216,  111  Fed.  19;  Equitable  Life  As- 
Bur.  Soc.  v.  McElroy,  28  C.  C.  A.  365,  49 
U.  S.  App.  548,  83  Fed.  631;  Whitley  v. 
Piedmont  &  A.  L.  Ins.  Co.  71  N.  C.  480; 
Knights  of  Pythias  v.  Rosenfeld.  92  Tenn. 
508,  22  S.  W.  204;  Prudential  Iijs.  Co.  v. 
Moore,  231  U.  S.  560,  5?  L.  ed.  367,  34  Sup. 
Ct.  Rep.  191;  .^tna  L.  Ins.  Co.  v.  Moore, 
231  U.  S.  543,  58  L.  ed.  356,  34  Sup.  Ct. 
Rep.  186. 

Williams,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  is  by  the  plaintiff,  as  executor, 
to  recover  of  defendant  life  insurance  com- 
pany upon  a  policy  of  life  insurance  in  the 
sum  of  $10,000  issued  to  one  Rogers. 

It  appears  that  application  was  made  by 
the  insured  under  date  of  August  21,  1909; 
L.R.A.1915C. 


that  the  application  was  received  at  the 
home  office  of  the  company  in  Binghaniton, 
New  York,  about  the  1st  of  September;  that 
the  policy  was  dated  September  17th;  that 
the  same  was  delivered  through  the  agency 
of  one  of  the  banks  of  Knoxville,  the  home 
of  the  insured,  within  a  few  days  after  this 
date.  In  the  application  for  insurance 
signed  by  the  insured,  questions  were  put 
as  to  whether  or  not  the  insured  had  ever 
been  afflicted  with  renal  colic,  gravel,  or 
calculus,  to  which  the  applicant  responded, 
"No."  It  appears  in  the  proof,  however, 
that  prior  to  the  date  of  the  application, 
the  insured  had  suffered  from  one  or  more 
attacks  of  renal  colic,  and  that  between 
the  date  of  the  application  and  the  date  of 
the  delivery  of  the  policy,  the  insured, 
Rogers,  was  seized  with  an  attack  of  renal 
colic  which  persisted  through  several  days. 
His  attending  physician  states  that  renal 
colic  is  primarily  a  constitutional  disease: 
that  he  attended  the  insured  from  August 
30  to  September  9,  1909,  for  the  attack  of 
renal  colic  above  mentioned,  which  was  a 
typical  case;  that  there  was  a  passage  of 
renal  calculus  on  August  30th,  though  this 
physician  could  not  recall  that  any  stone 
was  discovered;  that  the  urine  of  the  in- 
sured was  in  a  very  murky  condition,  al- 
most black,  for  a  short  period;  that,  when 
the  insured  insisted  upon  being  told,  he 
was  informed  by  the  physician  tliai  he  had 
renal  colic. 

It  further  appears  that  the  defendant  in- 
surdnce  company  had  no  local  agent  in 
Knoxville,  either  at  the  date  of  the  applica- 
tion or  at  the  date  of  the  delivery  it  the 
policy,  and  no  claim  is  advanced  that  any 
of  its  agents  had  information  of  this  last 
attack:  the  policy  being  delivered  in  ignor- 
ance thereof.  It  appears  that  the  insured 
made  no  effort  to  disclose  to  the  company 
the  fact  of  this  seizure. 

The  company  defends  upon  the  ground 
that  it  was  the  duty  of  the  insured  to  make 
such  disclosure,  and  that  the  failure  to  do 
so  was  such  a  fraud  on  the  insurer  as  to 
vitiate  the  policy. 

The  authorities,  almost  without  excep- 
tion, are  in  agreement  upon  the  doctrine 
that  an  applicant  for  such  a  policy  must 
use  due  diligence  to  communicate  to  the 
proposing  instirer  facts  materially  affect- 
ing the  risk,  which  arise  after  his  applica- 
tion has  been  made  and  before  the  contract 
has  been  consummated  by  delivery. 

The  Federal  courts  hold  to  this  doctrine. 
Piedmont  &  A.  L.  Ins.  Co.  v.  Ewing,  92  U. 
S.  377,  23  L.  ed.  610;  Cable  v.  United  States 
L.  Ins.  Co.  49  C.  C.  A.  216,  111  Fed.  19. 
In  Equitable  Life  Assur.  Soc.  v.  McElroy, 
28  C.  C.  A.  365,  49  U.  S.  App.  548,  83  Fed. 
631,  the  United  States  circuit  court  of  ap- 
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peals  said:  "They  [the  proposals  and  the 
ultimate  contract]  are  all  made  in  reliance 
upon  the  continued  truth  of  the  representa- 
tion and  certificate,  and  in  the  belief  that 
there  has  been  no  material  change  in  the 
health  or  the  probability  of  the  continued 
life  of  the  subject.  The  nature  of  this  con- 
tract, the  insurance  of  a  man's  life,  the  per- 
fect familiarity  of  the  man  himself  with 
the  condition  of  its  subject-matter,  his  own 
life,  the  ignorance  of  the  insurance  com- 
pany concerning  it,  and  its  necessary  reli- 
ance in  making  the  contract  upon  his  good 
faith,  honesty,  and  truthfulness,  impose  up- 
on him  the  duty  of  disclosing  to  the  [insur- 
ance] company  every  fact  material  to  the 
risk  which  comes  to  his  knowledge  at  any 
time  before  the  contract  is  finally  closed. 
An  intentional  omission  to  discharge  that 
duty  perpetrates  a  plain  fraud  upon  the 
company,  which  necessarily  avoids  the  con- 
tract." 

A  decided  majority  of  the  state  courts  an- 
nounce the  same  rule.  See  note  to  Merri- 
man  v.  Grand  Lodge,  D.  H.  in  8  L.RA. 
(N.8.)  083,  and  in  15  Ann.  Cas.  126;  Carle- 
ton  v.  Patrons'  Androscoggin  Mut.  F.  Ins. 
Co.  109  Me.  79,  39  L.K.A.(N.S.)  051,  82 
Atl.  649. 

The  courts  of  England  are  in  accord. 
Traill  v.  Baring,  4  De  G.  J.  &  S.  318,  10 
L.  T.  N.  S.  215,  33  L.  J.  Ch.  N.  S.  521,  10 
Jur.  y.  S.  377,  12  Week.  Rep.  678;  British 
Equitable  Ins.  Co.  v.  Great  Western  R.  Co. 
38  L.  J.  Ch.  N.  S.  314,  20  h.  T.  N.  S.  422, 
17  Week.  Rep.  661 ;  Canning  v.  Farquhar, 
L.  R.  16  Q.  B.  Div.  727.  In  the  last-named 
rase  Lord  Esher,  M.  R.,  said  that  in  insur- 
ance law  the  material  time  waa  not  the 
date  of  application,  but  that  of  the  con- 
tract's consummation.  "If  there  has  been 
•  material  change,  there  ought  to  be  an  al- 
teration of  the  representation,  and  the 
ground  for  entering  into  the  contract  is  al- 
tered." 

In  the  pending  case,  the  applicant  for 
insurance  knew  that  a  specific  inquiry  aa 
to  renal  colic  had  been  made  of  him,  and 
replied  to  by  him  in  the  application  lodged 
with  and  being  considered  by  the  company, 
and  that  his  attack  intermediate  the  appli- 
cation and  the  delivery  of  the  policy  was  a 
pronounced  one.  As  has  been  noted,  that 
seizure  evidenced  a  material  impairment  of 
the  applicant's  constitution.  We  hold  that 
the  duty  to  make  disclosure  to  the  company 
was  incumbent  on  him,  and  that  failure  to 
make  same  constituted  a  fraud  which  avoids 
the  policy  at  the  option  of  the  company. 

The  circuit  judge  sustained  a  motion  of 
the  insurance  company  for  peremptory  in- 
structions to  the  jury,  and  his  action  has 
been  sustained  by  the  court  of  civil  appeals. 

Affirmed. 
L.R.A.191SC. 


WASHINGTON  SUPREME  COURT. 

( Department  No.  2.) 

MAY  CREEK  LOGGING  COMPANY, 

Appt., 

v. 

PACIFIC  COAST  CASUALTY  COMPANY, 

Respt. 

(—  Wash.  — ,  144  Pac.  67.) 

Insurance    —    employer's      liability    — 
malpractice  ot  physician. 

Insurance  of  an  employer  against  loss 
arising  from  claims  on  account  of  bodily 
injury  accidentally  suffered  by  an  employee 
of  insured  by  reason  of  the  prosecution  of 
the  work  in  which  the  employer  waa  en- 
gaged, and  the  various  departments  thereof, 
and  dependent  and  connected  operations  and 
parts  thereof,  does  not  cover  a  claim  for 
malpractice  of  a  physician  furnished  by 
the  employer  according  to  custom  and  con- 
tract, to  treat  an  employee  injured  in  the 
business,  from  whose  wages  a  fee  has  been 
deducted  to  cover  medical  attention. 

(November  17,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
hold  defendant  liable  as  indemnitor  for  a 
judgment  obtained  against  plaintiff  by  an 
injured  employee  for  malpractice  of  the 
surgeon  furnished  him  by  plaintiff.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  D.   Kmery,   for  appellant. 

The  injury  complained  of  was  "accident- 
al" within  the  ordinary  meaning  of  that 
word  as  used  in  the  policy. 

Paul  v.  Travelers'  Ins.  Co.  112  N.  Y.  472, 
3  L.R.A.  443,  8  Am.  St.  Rep.  758,  20  N.  E. 
347;  Richards  v.  Travelers'  Ins.  Co.  80  Cal. 
170,  23  Am.  St.  Rep.  455,  26  Pac.  7C2;  Fi- 
delity &  C.  Co.  v.  Johnson,  72  Miss.  333,  30 
L.R.A.  206,  17  So.  2;  Warner  v.  United 
States  Acci.  Asso.  8  Utah,  431,  32  Pac.  606 : 
Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256, 


Xote.  —  Injuries  covered  by  employers' 
tndemntty  policy. 

This  pote  covers  the  decisions  which  have 
passed  upon  the  question  under  consideration 
since  the  writing  of  the  note  to  H.  P.  Hood 
&  Sons  V.  Maryland  Casualty  Co.  30  L.R.A. 
(N.S.)  1192,  where  the  earlier  cases  aru 
treated. 

As  to  what  employees  are  covered  by  an 
indemnity  policy,  see  note  to  Emplovers' 
Indemnity  Co.  v.  Kelly  Coal  Co.  41  L.R.A. 
(N.S.)  963. 

It  has  been  held  that  a  policy  insuring 
a  company  described  as  engaged  in  operat- 
ing a  "sawmill,  planin<r  mill,  mill  j'ards, 
kilns,  sheds,  woodsmen,  and  teamsters" 
against  injuries  to  employees,  sustained  by 
them  while  actually  engaged  iu  the  occupa- 
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25  Am.  St.  Rep.  685,  16  S.  W.  723;  Lore- 
lace  V.  Travelers'  Protective  Asso.  126  Mo. 
104,  30  L.R.A.  206,  47  Am.  St.  Rep.  638, 
28  S.  W.  877. 

The  insttrer  had  notice  of  the  commence- 
ment of  the  suit,  and  a  copy  of  the  plead- 
ings was  served  upon  it,  and  it  refused  to 
contest  the  case;  the  plaintiff  thereupon 
made  the  defense,  and  the  judgment  is 
binding  upon  both  the  insurer  and  the  in- 
sured. 

Anoka  Lumber  Co.  v.  Fidelity  A  C.  Co. 
63  Minn.  286,  30  L.R.A.  692,  66  N.  W.  353. 

The  expense  incurred  by  the  assured  in 
making  the  defense  is  recoverable  in  addi- 
tion to  the  amount  of  liability  for  damages. 

Kevr  Amsterdam  Casualty  Co.  v.  Cumber- 
land Teleph.  &  Teleg.  Co.  12  L.R.A.(N.S.) 
478,  82  C.  C.  A.  315,  152  Fed.  981 ;  Travel- 
ers' Ins.  Co.  v.  Henderson  Cotton  Mills, 
120  Ky.  218,  117  Am.  St.  Rep.  585,  85  S. 
W.  1090,  9  Ann.  Cas.  162. 

Negligence  of  the  employer  is  immaterial 
if  liability  arises  from  the  employment. 
The  intention  is  to  afford  full  protection 
to  the  employer. 


Travelers'  Ins.  Co,  v.  Wild  River  Lumber 
Co.  28  C.  C.  A.  128,  50  U.  S.  App.  256,  83 
Fed.  977;  H.  P.  Hood  &  Sons  v.  Maryland 
Casualty  Co.  30  L.R.A.(N.S.)  1194,  and 
note,  206  Mass.  223,  138  Am.  St.  Rep.  379, 
92  N.  E.  329;  Hoven  v.  Employers'  Liabili- 
ty Assur.  Corp.  (Hoven  v.  West  Superior 
Iron  &  Steel  Co.)  93  Wis.  201,  32  L.R.A. 
390,  67  N.  W.  46. 

Costs  and  expenses  of  suit  are  recover- 
able. 

Anoka  Lumber  Co.  t.  Fidelity  &  C.  Co. 
and  Travelers'  Ins.  Co.  v.  Henderson  Cotton 
Mills,  supra;  New  Amsterdam  Casualty 
Co.  V.  Cumberland  Teleph.  &  Teleg.  Co.  12 
L.R.A.(N.S.)  479,  and  note,  82  C.  C.  A. 
316,  152  Fed.  961. 

Messrs.  Peters  &  Powell,  for  respond- 
ent: 

The  proximate  cause  and  the  efBcient 
cause  of  the  injury  to  Klodek,  the  employee, 
was  the  inattention  or  negligence  of  the 
hospital  surgeon.  The  result  of  this  did 
not  follow  in  such  unbroken  sequence  or 
even  logical  sequence  from  the  injury  re- 
ceived by  Klodek  in  the  logging  operation. 


tion  mentioned,  and  stating  that  the  opera- 
tions carried  on  axe  those  usual  to  the 
kind  of  trade  or  business  described,  does 
not  cover  an  injury  to  an  employee  while 
engaged  in  boring  an  artesian  well  to  obtain 
a  further  supply  of  water.  Rust  Lumber 
Co.  v.  General  Acci.  Fire  &  Life  Assur. 
Corp.  134  La.  310,  64  So.  122.  The  court 
remarked:  "It  is  true  that  the  business 
so  described  presupposes  the  use  of  water 
and  the  necessity  for  obtaining  it,  but  so 
it  presupposes  the  use  of  fuel  wherewith 
to  convert  the  water  into  steam,  and  yet 
it  would  hardly  be  argued  that  the  policy, 
as  written,  was  intended  to  insure  against 
the  risk  of  mining  for  coal,  or  boring  for 
fuel  oil." 

In  Kinston  Cotton  Mills  v.  Liability  As- 
sur. Corp.  161  N.  C.  562,  77  S.  E.  682, 
where  an  indemnity  policy  insured  against 
"damages  on  account  of  bodily  injuries,  in- 
cluding death  resulting  therefrom,  accident- 
ally suffered  by  any  employee  of  the  assured 
while  within  or  upon  the  premises  or  ways 
adjacent  thereto,  by  reason  of  the  opera- 
tion of  the  trade  or  business  described  in 
the  schedule,  including  the  making  of  re- 
pairs and  such  ordinary  alterations  as  are 
necessary  to  the  care  of  the  premises  and 
plant  and  their  maintenance  in  good  condi- 
tion," and  excluded  liability  for  injury  or 
deatit  caused  by  "any  person  in  connection 
with  the  making  of  auditions  to  or  struc- 
tural alterations  in,  or  the  construction  of, 
any  building  or  plant,"  it  was  held  that 
the  "structural  alterations"  which  were  ex- 
cepted by  the  policy  meant  such  alterations 
as  would  change  the  physical  structure  of 
the  building  and  plant. 

And  where  an  employee  of  the  insured's 
mill  was  killed  while  digging  sand  upon  the 
Insnrcd  premises,  to  be  used  in  the  con- 
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struction  of  a  brick  chimney  which  was 
being  erected  to  replace  two  iron  ones,  un- 
der a  contract  by  which  the  insured  was  to 
furnish  sand  and  bricks,  the  court  stated 
that  they  did  not  think  that  the  deceased 
employee  was  engaged  in  the  making  of  an 
addition  to  or  structural  alteration  in  the 
premises,  but  that  he  was  employed  in  dig- 
ging sand  to  be  used  in  the  making  of  re- 
pairs and  for  ordinary  alterations,  but  held 
that  as  there  was  a  controversy  as  to  wheth- 
er the  work  was  a  structural  alteration  or 
an  ordinary  alteration  or  repair,  this  ques- 
tion should  have  been  left  to  the  jury.    Ibid. 

Under  an  employers'  indemnity  policy 
providing  that  it  does  not  cover  loss  or  ex- 
pense arising  on  account  of  or  resulting 
from  injuries  or  death  to,  or  if  caused  by, 
any  person  employed  in  violation  of  law, 
it  is  immaterial  whether  the  accident  re- 
sulting in  an  injury  was  caused  by  or  con- 
tributed to  by  the  fact  that  the  injured  per- 
son was  employed,  or  was  working  on  a 
dangerous  machine,  in  violation  of  law. 
Buffalo  Steel  Co.  v.  .-Etna  L.  Ins.  Co.  136 
N.  Y.  Supp.  977,  affirmed  in  156  App.  Div. 
453,  141  N.  Y.  Supp.  1027. 

The  Massachusetts  workmen's  compensa- 
tion act  contained  in  Stat.  1911,  chap.  751, 
Stat.  1912,  chaps.  571,  666,  makes  no  special 
provision  for  indemnity  for  injuries  oc- 
curring outside  the  commonwealth,  and  al- 
though an  insurer  has  been  paid  by  the 
employer  for  insuring  against  injuries  re- 
ceived by  employees,  whether  within  or 
without  the  commonwealth,  no  recovery  can 
be  had  for  an  injury  to  an  employee  which 
occurred  in  another  state,  where  the  policy 
provides  only  for  the  payment  of  the  com- 
pensation de'signated  in  the  act  referred  to. 
Gould's  Case,  215  Mass,  480,  102  N.  E.  693, 
Ann.  Cas.  1914D,  372.  J.  T.  W. 
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As  would  connect  the  two  together  as  prox- 
imiite  cause  and  effect. 

Akin  V.  Bradley  Engineertag  &  Machinery 
Co.  48  Wash.  97,  14  L.R.A.(N.S.)  586,  92 
Pac.  903;  Pierson  v.  Northern  P.  R.  Co. 
52  Wash.  596,  100  Pac.  999;  Olson  v.  Gill 
Home  Invest.  Co.  58  Wash.  161,  27  L.R.A. 
(N.S.)  884,  108  Pac.  140;  Seale  v.  Gulf, 
C.  4  S.  F.  R.  Co.  66  Tex.  274.  67  Am.  Rep. 
602;  Bothell  T.  National  Casualty  Co.  59 
'Wash.  209,  109  Pac.  590. 

Fnllerton,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  a  logging  company  en- 
gaged in  the  general  logging  business, 
brought  this  action  against  the  respondent, 
a  surety  company,  to  recover  upon  a  pol- 
icy of  insurance  issued  to  it  by  the  respond- 
ent, indemnifying  it  against  certain  de- 
fined losses.  A  demurrer  to  the  appellant's 
complaint  was  interposed  by  the  surety  com- 
pany, which  the  trial  court  sustained.  The 
appellant  elected  to  stand  on  the  complaint, 
and  a  judgment  of  dismissal  with  preju- 
dice was  entered  against  it.  This  appeal 
followed. 

In  the  complaint  it  is  alleged  that  the 
respondent,  for  value  received,  executed  its 
certain  policy  of  insurance  to  the  appel- 
lant, wherein  and  whereby  it  insured  the 
appellant  against  loss  and  expense  arising 
from  claims  or  damages  on  account  of  bodi- 
ly injury  accidentally  suffered,  or  alleged 
to  have  been  suffered,  during  the  period  of 
such  policy,  by  any  employee  of  the  insured, 
by  reason  of  the  prosecution  of  the  work 
described  in  the  policy,  to  wit,  the  general 
logging  operations  of  the  appellant,  "and 
the  various  departments  thereof,  and  de- 
pendent and  connected  operations  and  parts 
thereof;"  that  it  was  generally  custom- 
ary and  usual  for  all  logging  companies 
and  persons  engaged  in  the  logging  busi- 
ness to  collect  from  each  of  their  employees 
a  fee  of  $1  per  month,  and  in  consideration 
thereof  to  furnish  and  provide  medicines 
and  suitable  medical  and  surgical  treat- 
ment, hospital  attendance  and  care,  for  a 
period  not  exceeding  six  months  to  any 
snch  employee  who  should  become  sick  or 
injured  while  in  the  course  of  his  employ- 
ment, all  of  which  the  respondent  well  knew 
when  it  issued  its  policy  of  insurance  to 
the  appellant;  that  the  appellant  had  in 
its  employ  one  Klodek,  from  whom  it  had 
collected  such  fee;  that  Klodek  was  injured 
while  in  the  course  of  his  employment,  and 
by  reason  thereof  required  medical  and 
surgical  treatment  and  hospital  attention 
and  care;  that  the  appellant  at  once  fur- 
nished him  with  surgical  attention  and 
hospital  attention,  as  was  its  duty,  em- 
ploying a  certain  named  physician  and  sur- 
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geon  for  that  purpose,  and  that  such  surgeon 
undertook  the  treatment  of  the  injury,  but 
treated  it  so  unskilfully  and  negligently 
that  Klodek  was  permanently  crippled  and 
injured  to  his  damage;  that  Klodek  com- 
menced an  action  against  the  appellant  for 
damages  arising  out  of  such  unskilful  treat- 
ment; that  the  appellant  tendered  the  de- 
fense of  the  action  to  the  respondent  in  ac- 
cordance with  the  provisions  of  the  policy; 
that  the  respondent  refused  to  undertake 
the  defense  of  the  action;  that  the  appel- 
lant thereupon  defended  the  action  itself, 
but  unsuccessfully,  and  judgment  went 
against  it  therein  for  the  sum  of  $4,500, 
with  costs;  that  it  appealed  from  the  judg- 
ment to  the  supreme  court  of  the  state  of 
Washington,  where  the  judgment  was  af- 
firmed; that  it  afterwards  satisfied  the 
judgment,  paying  thereon  the  sum  of  $4,- 
856.85;  that  it  expended  in  attorneys'  fees, 
witness  fees,  and  other  necessary  expense 
in  defending  the  action  the  sum  of  $1,000. 
The  prayer  of  the  complaint  is  for  the  sums 
so  paid,  with  interest.  Attached  to  the 
complaint  is  a  copy  of  the  complaint  in  the 
action  brought  by  Klodek  against  the  ap- 
pellant. In  that  complaint  Klodek  alleged 
a  specific  agreement,  entered  into  between 
himself  and  the  appellant  at  the  time  he 
was  employed  by  the  appellant,  by  which 
the  appellant  agreed,  in  consideration  of 
the  fee  deducted,  and  without  further  ex- 
pense to  him,  to  furnish  him,  in  case  he 
should  be  injured,  "with  the  services  of  a 
suitable  surgeon  and  skilled  physician  and 
surgeon  to  attend  and  treat  him  until  his 
recovery  therefrom,  and  likewise  provide 
for  him,  without  furtlier  or  other  cost  to 
him,  a  suitable  and  proper  hospital,  wherein 
he  should  be  kept  and  cared  for  until  his 
recovery  from  such  injuries.  ..."  A  ref- 
erence to  the  opinion  of  this  court  on  the 
appeal  shows  also  that  the  recovery  was 
had  on  special  contract  to  furnish  medical 
and  surgical  services. 

The  trial  court  sustained  the  demurrer 
on  the  ground  that  the  loss  suffered  by  the 
appellant  was  not  a  loss  covered  by  the  con- 
ditions of  the  policy.  This  conclusion,  we 
think,  is  the  only  conclusion  that  can  be 
properly  drawn  from  the  facts  shown  by 
the  record.  The  respondent's  liability,  of 
course,  depends  upon  the  conditions  of  its 
policy.  If  it  has  thereby  undertaken  to 
answer  for  losses  arising  from  claims  of 
damages  on  account  of  the  negligent  fail- 
ure of  the  appellant  to  perform  a  special 
contract  wherein  it  undertook  to  furnish 
an  employee  with  hospital,  medical,  and 
surgical  services,  then  it  is  liable  to  an- 
swer to  the  suit  of  the  appellant;  other- 
wise not.  We  cannot  think  the  policy 
bears  this  interpretation.     It  purports  to 
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cover  only  losses  arising  from  claims  of 
damages  by  the  appellant's  employees  on 
account  of  accidental  injuries  suffered  by 
the  employees  while  in  the  prosecution  of 
the  appellant's  logging  business,  and  the 
departments  dependent  upon  and  the  oper- 
ations connected  therewith.  Hospital,  med- 
ical, and  surgical  services  are  no  part  of 
the  logging  operations,  and  the  injured  em- 
ployee while  in  the  hospital  was  perform- 
ing no  service  connected  with  the  appel- 
lant's logging  business.  And  while  the 
appellant  alleges  that  it  is  the  custom  of  log- 
ging companies  to  deduct  a  hospital  fee 
from  the  wages  of  each  of  its  several  em- 
ployees, and  use  the  fee  in  the  payment  of 
services  to  be  rendered  such  employees  s.s 
become  sick  or  injured,  and  that  the  re- 
spondent knew  of  this  custom,  we  cannot 
think  the  facts  in  any  way  alter  or  modify 
the  terms  of  the  insurance.  Aside  from 
the  fact  that  the  recovery  was  had  upon  a 
specific  contract,  and  not  upon  the  custom, 
the  insurance  is  only  against  losses  arising 
from  negligence  in  the  logging  operations, 
not  from  losses  arising  from  negligence  in 
the  maintenance  of  the  hospital. 

But  argument  can  hardly  make  the  point 
more  plain.  We  are  clear  that  the  judg- 
ment is  right  and  should  be  affirmed.  It 
is  so  ordered. 

Crow,  Ch.  J.,  and  Parker,  Mount,  and 
Morris,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ARKANSAS  SUPREME  COURT. 

O.  G.  PRICE,  Appt., 

V. 

H.  L.  GUNN  et  al. 

(— Ark.— ,  170S.  W.  247.) 

Judgment  —  tax  sale  —  publication  of 
notice  —  collateral  attaclc. 

1.  A  recital  of  due  publication  of  notice  in 
a  judgment  directing  the  sale  of  land  for 


nonpayment  of  taxes  cannot  be  collaterally 
attacked,  although  the  affidavit  in  proof  of 
the  publication  shows  a  less  number  of  pub- 
lications than  the  statute  requires. 
Tax  —  request  for  bills  —  omission  •» 

validity  of  sale. 

2.  A  request  for  tax  bills  on  a  list  of  prop- 
erty is  not  a  sufficient  attempt  to  pay  the 
taxes  to  render  a  sale  for  nonpayment  upon 
certain  parcels  included  in  the  list,  for  which 
no  bills  were  received,  void. 

(October  26,  1914.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Clay  County  dis- 
missing the  complaint  and  canceling  plain- 
tiff's deeds  in  a  suit  to  recover  possession  of 
certain  real  estate.    Reversed. 

Statement  by  Kirby,  J.: 

O.  G.  Price  brought  this  suit  to  recover 
possession  of  two  lots  in  the  town  of  Rector, 
claimed  by  virtue  of  a  commissioner's  sale 
under  a  judgment  for  the  collection  of  delin- 
quent taxes  in  drainage  district  No.  1  in 
Clay  county.  The  defendant  filed  an  answer 
and  cross  complaint,  admitting  the  sale  by 
the  commissioner,  and  that  the  land  had 
thereafter  been  conveyed  to  appellant  as 
alleged,  but  denied  hia  ownership  and  title. 
He  alleged  that  he  was  the  owner  of  the 
lands  and  deraigncd  his  title  thereto,  and 
that  the  commissioner's  sale  and  deed  under 
which  plaintiff  claimed  title  were  void,  be- 
cause, in  proper  time,  he  had  attempted  to 
pay  the  drainage  tax  on  the  lots  in  the  year 
1009,  making  application  therefor  to  the  col- 
lector, and  failed  to  do  so  because  of  the  col- 
lector's mistake,  and  because  the  notice 
of  the  pendency  of  the  suit  was  insufficient, 
not  having  been  published  the  number  of 
times  required  by  law,  and  asked  that  th>> 
commissioner's  deed  to  E.  C.  Price  and 
Price's  deed  to  plaintiff  be  canceled  as  clouds 
upon  his  title.  The  cause  was  transferred 
to  equity,'  and  the  court  rendered  a  de- 
cree dismissing  it  for  want  of  equity  and 
canceling  the  commissioner's  deed  conveying 
the  land  to  E.  C.  Price  and  his  deed  to  ap- 
pellant as  clouds  upon  the  title. 


\ote..  —  Talidtty  of  tax  sales  tchere 
nonpayment  is  dtie  to  mistake  or  neg- 
ligence of  tax  offlcers, 

I.  Scope,  358. 

n.  Effect  of  payment,  360. 
III.  Misapplication  of  payments,  169. 
IV.  Failure  to  pay. 

a.  In  general,  100. 

b.  Character  of  inquiry,   163. 

c.  Officers  whose  statements  are  bind- 

ing, 163. 

d.  Care  required  of  owner,  163. 
V.  Failure  to  redeem,  166. 

L.R.A.1915C. 


/.  Scope, 

The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Gould  v.  Sullivan, 
20  L.R.A.  487. 

The  present  note  and  that  which  is  sup- 
plemented hereby  discuss  the  effect  of  the 
mistake  or  negligence  of  tax  officers  upon 
the  validity  of  a  tax  sale  only  so  far  as 
such  mistake  or  negligence  prevents  pay- 
ment of  the  taxes  or  results  in  an  erroneous 
credit  which  leaves  the  tax  books  not  show- 
ing the  tax  to  have  been  paid.  The  nu- 
merous mistakes  in  procedure,  or  those  that 
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Mr.  O.  G.  Price  i«  propria  persona. 
Mr.  K.  U.  Dudley  for  appellees. 

Klrby,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  decree  of  fore- 
closure of  the  lien  and  the  sale  thereunder 
of  the  land  for  delinquent  taxes  axe  void, 
because  an  affidavit  in  proof  of  the  publica- 
tion of  the  notice  of  the  pendency  of  the 
suit  shows  it  was  published  twice  only  in- 
stead of  four  times,  as  the  law  requires,  and 
because  of  appellee's  attempt  to  pay  the 
taxes  in  proper  time  and  failure  to  do  so  by 
reason  of  the  collector's  mistake.  The  decree 
in  the  foreclosure  proceeding  recites:  "Up- 
on call  of  this  clause,  it  appearing  that  all 
persons  and  corporations  having  or  claiming 


interest  in  any  of  the  lands  hereinafter  de- 
scribed have  been  duly  and  constructively 
summoned  as  required  by  law,  and  that  said 
interested  persons  and  corporations  come 
not,  but  maice  default." 

The  commissioner's  sale  for  the  collection 
of  delinquent  taxes  in  the  drainage  district 
under  which  appellant  claims  title  was  made 
imder  act  No.  Ill  of  the  acts  of  1907,  §  7 
of  which  provides:  "Notice  of  the  pendency 
of  such  suit"  for  the  foreclosure  of  the  lien 
"shall  be  given  ...  by  publication 
weekly  for  four  weeks  prior  to  the  day  of 
the  term  of  court,  on  which  final  judgment 
may  be  entered,  for  the  sale  of  the  land, 
in  some  newspaper  published  in  the  county 
where  such  suit  may  be  pending." 

The    court    acquired    jurisdiction    under 


may  affect  the  validity  of  the  assessment, 
which  are  urged  to  invalidate  tax  sales, 
are  excluded.  Ho,  the  effect  of  fraud  is 
excluded.  This  is  illustrated  in  Mangold  v. 
Bacon,  237  Mo.  496,  141  S.  W.  650,  where 
the  tax  was  paid  to  the  taxing  official 
pending  a  suit  by  such  officer  to  recover  the 
same,  but  such  officer  nevertheless,  through 
carelessness  or  design,  took  a  false  judg- 
ment on  behalf  of  the  state  for  the  taxes 
thus  paid,  and  the  judgment  and  a  deed 
issued  in  pursuance  thereof  were  avoided 
for  fraud. 

Cases  of  tender  and  refusal  of  taxes 
where  there  is  a  dispute  as  to  the  amount 
due  have   been  excluded. 


II.  Effect  of  payment. 

No  attempt  has  been  made  to  collect  the 
cases  on  the  effect  of  payment  generally, 
but  it  ifl  intended  to  include  merely  a 
statement  of  what  the  effect  of  payment 
of  taxes  is,  as  a  basis  for  the  discussion 
of  the  cases  which  come  within  the  scope 
of  the  note. 

It  is  well  settled  that  where  taxes  on  a 
particular  parcel  of  real  estate  have  once 
been  paid,  a  subsequent  sale  of  the  land 
for  those  taxes  is  void.  Black,  Tax  Titles, 
5  166;  Cooley,  Tax.  3d  ed.  p.  810;  37  Cyc. 
1169. 

So,  the  sale  of  land  which  the  state  has 
purchased  at  a  tax  sale,  after  the  taxes 
have  been  paid  and  a  certificate  of  redemp- 
tion issued,  is  void.  Lisso  v.  Giddens,  117 
La.  507,  41  So.  1029. 

Where  the  owner  of  land  sent  the  treas- 
urer an  amount  of  money  more  than  suffi- 
cient to  pay  the  taxes,  and  requested  him 
to  return  the  balance  together  with  receipts 
for  the  taxes,  and  the  treasurer  made  and 
signed  receipts  showing  full  payment  of 
taxes  upon  all  lands  of  the  owner,  including 
the  land  involved  in  the  case,  but  subse- 
quently, through  mistake,  issued  what  pur- 
ported to  be  a  certificate  of  delinquency 
and  sold  the  property  without  actual  notice 
to  the  owner,  of  the  tax,  foreclosure  pro- 
ceedings, or  the  delivery  of  the  deed,  such 
L.R.A.1915C. 


sale  is  void.  Loving  v.  McPhail,  48  Wash. 
113,  92  Pac.  944. 

In  Knauff  v.  National  Cooperage  & 
Woodenware  Co.  99  Ark.  137,  137  S.  W.  823, 
the  owner  of  the  lands  in  controversy  in- 
closed a  list  of  lands,  including  those  in 
controversy,  in  a  letter  to  its  agent  request- 
ing him  to  pay  the  taxes  thereon.  The 
lands,  including  those  in  controversy,  were 
entered  by  the  agent  on  a  list  that  he  paid 
taxes  on  for  the  year  in  question.  It  is 
stated  on  these  facts  that  this  is  a  showing 
that  the  agent  intended  to  pay  the  taxn  on 
the  particular  tract  in  controversy,  and 
when  he  did  afterward  pay  the  taxes  on  the 
lands  included  in  his  list,  he  must  have 
necessarily  paid  on  the  tract  in  controversy, 
and  that  this  avoided  the  sale. 

Under  the  Missouri  statute  requiring  a 
suit  to  be  brought  for  the  recovery  of 
delinquent  taxes,  a  judgment  in  such  a 
suit  finding  the  tax  was  delinquent  and 
ordering  a  sale  cannot  be  attacked  collater- 
allv  by  showing  that  the  tax  was  in  fact 
paid.  Evarts  y.  Missouri  Lumber  &  Min. 
Co.  193  Mo.  433,  92  S.  W.  372. 

III.  Misapplicatton  of  payments, 

A  tax  sale  of  property  upon  which  the 
taxes  have  in  fact  been  paid,  but,  through  a 
mistake  of  the  officials  in  crediting  the  tax, 
this  fact  does  not  so  appear,  is  invalid. 

Where  the  owner  of  land  notified  the  tax 
collector  of  the  land  on  which  he  desired 
to  pay  taxes,  and  handed  him  a  deed  in 
which  was  described  land  which  belonged 
to  and  was  assessed  in  the  name  of  another 
party,  and  the  collector  credited  the  pay- 
ment to  the  land  as  described  in  the  deed 
without  calling  the  attention  of  the  owner 
to  the  discrepancy,  a  sale  of  the  land  there- 
after is  void.  Gunn  v.  Thompson,  70  Ark. 
500,  69  S.  W.  261.  It  is  stated  that  the 
mere  fact  that  the  owner,  who  could  not 
read,  handed  the  officer  a  deed  in  which  the 
{ lot  was  incorrectly  described,  did  not  justify 
•  the  officer  in  applying  the  money  to  the  pay- 
I  ment  of  taxes  on  a  lot  different  from  that 
upon  which  the  owner  had  offered  to  pay, 
which  was  assessed  to  another  person;  that 
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the  law  for  enforcing  the  payment  of  the  de- 
linquent levee  taxes  by  foreclosure  of  the 
lien  upon  the  publication  of  the  notice  of  the 
pendency  of  the  suit  as  provided  in  said 
act,  and  its  decree  recites  that  all  parties 
interested  in  the  lands  described  and  pro- 
ceeded against  "have  been  duly  and  con- 
structively summoned  as  required  by  law" 
This  was  a  fact  necessary  to  be  found  by 
the  court  in  order  to  its  jurisdiction,  and 
its  finding  and  the  recital  of  the  decree 
that  all  parties  "have  been  duly  and  con- 
structively summoned  as  required  by  law' 
is  conclusive  of  the  fact  upon  a  collateral 
attack.  McLain  v.  Duncan,  57  Ark.  4i),  20 
S.  W.  597;  McConnell  v.  Day,  61  Ark.  464, 
33  S.  VV.  731;  Porter  v.  Dooley,  66  Ark.  1,  49 
S.  W.  1083;  Porter  v.  Tallman,  68  Ark.  211, 


66  S.  W.  1071;  Palmer  t.  Ozark  Land  Co. 
74  Ark.  253,  85  S.  W.  408;  Pattison  ▼, 
Smith,  94  Ark.  588,  127  S.  W.  983. 

Appellee  attempts  to  show  in  this,  an  en- 
tirely different  proceeding,  that  the  judg- 
ment of  the  court  condemning  the  lands  to 
sale  for  payment  of  the  delinquent  taxes  was 
without  jurisdiction  for  failure  to  give  no- 
tice of  the  pendency  of  the  suit  by  publica- 
tion as  the  law  requires,  notwithstanding 
the  recitals  of  the  decree  that  such  notice 
had  been  duly  given,  by  introducing  what 
purported  to  be  an  affidavit  in  proof  of  the 
publication  of  such  notice,  showing  only 
that  it  was  published  two  times  instead  of 
four,  as  the  statute  provides.  The  decree 
attacked  makes  no  mention  of  this  affidavit 
or  proof  of  publication  of  notice,  and  its 


he  should  have  called  the  owner's  attention 
to  the  fact  that  the  lot  described  in  the 
deed  was  not  the  lot  upon  which  he  had 
offered  to  pay,  and  allowed  him  to  make 
the  change  if  he  desired  to  do  so. 

Apparently,  the  tax  paid  in  Nickum  v. 
Gaston,  28  Or.  322,  42  Pac.  130,  was  credited 
in  the  wrong  quarter  section.  From  the 
report  of  the  case  it  appears  that  a  receipt 
had  been  given  upon  the  payment  of  the 
taxes,  and  this,  when  introduced  in  evidence, 
appeared  to  have  been  altered;  the  alter- 
ation was  held  sufficiently  explained  so  as 
to  render  the  receipt  admissible  in  evidence, 
and  it  was  found  in  favor  of  the  owner  that 
the  taxes  had  been  paid.  On  the  question 
of  mistakes  of  the  taxing  official,  it  is 
stated  that  the  taxpayer  is  not  responsible 
for  errors  or  mistakes  of  the  taxing  officer, 
or  the  manner  in  which  he  keeps  his  records 
or  accounts.  If  he  in  fact  pays  the  tax,  the 
demands  of  the  government  are  dischargeil; 
it  no  longer  has  the  right  to  sell  the  prop- 
erty, and  it  is  immaterial  whether  a  sub- 
sequent sale  transpires  through  the  mistake 
of  the  officer  or  in  positive  disregard  of  the 
fact  of  payment.  In  either  case  the  pur- 
chaser takes  no  title. 

A  sale  of  land  for  taxes  which  had  been 
paid,  but  which,  owing  to  a  clerical  error 
of  the  assessor,  were  credited  to  land  in  a 
section  other  than  that  in  which  actually 
located,  is  void.  Page  v.  Kidd,  121  La.  1, 
46  So.  35. 

That  a  sale  after  the  payment  of  taxes 
is  void  has  been  held  where  the  taxes  were 
paid  upon  the  lands  under  the  description 
applicable  before  the  filing  of  a  plat,  and 
the  lands  were  sold  under  the  description 
contained  in  the  plat.  LaSalle  Varnish  Co. 
V.  Glos,  254  lU.  326,  98  N.  E.  538. 

A  similar  holding  appears  in  Rath  v. 
Martin,  93  Iowa,  499,  61  N.  W.  941,  where 
lots  once  platted  were  included  in  a  new 
plat  and  the  taxes  paid  by  the  owners  of 
the  property  according  to  the  new  descrip- 
tion. It  is  stated  that  it  is  the  duty  of  the 
proper  authorities  to  assess  and  tax  all 
property  within  the  state  not  exempt  from 
taxation,  once  for  each  year,  and  that  when 
the  tax  is  once  paid,  a  sale  for  taxes  on  the 
L.R.A.1915C. 


same  land,  even  under  a  different  descrip- 
tion, is  void. 

So,  where  an  owner  of  a  let  in  a  town 
has  rendered  his  property  for  taxation  des- 
ignating it  by  lot  and  block,  but  omitting 
the  addition,  and  has  paid  taxes  thereon, 
but  the  land  has  been  assessed  by  the 
assessor  by  the  description  including  the 
addition,  and  has  been  by  him  declared 
delinquent  and  sold  for  taxes,  such  sale  is 
void  under  the  statute  providing  that  real 
estate  doubly  assessed,  the  taxes  upon 
which  have  been  paid  on  one  assessment, 
shall  not  be  subject  to  the  provisions  for 
the  collection  of  delinquent  taxes.  Holly- 
wood V.  Wellhausen,  28  Tex.  Civ.  App.  641, 
68  S.  W.  329. 

This  case  was  approved  in  Mote  v. 
Thompson,  —  tex.  Civ.  App.  — ,  156  S.  W. 
1105,  a  case  of  double  assessment. 

Payment  of  taxes  on  a  certain  section 
of  land,  although  it  may  be  umle.-  an 
assessment  erroneous  in  description,  will 
defeat  any  sale  thereafter  made  for  taxes 
on  the  land  on  which  the  taxes  have  thus 
been  paid.  Kellogg  v.  McFatter,  111  La. 
1037,  36  So.  112. 

In  Burchardt  v.  Scofield,  141  Iowa,  336, 
133  Am.  St.  Rep.  173,  117  N.  W.  1061, 
infra,  V.,  the  owner,  at  the  time  of  calling 
the  attention  of  the  treasurer  to  the  fact 
that  the  taxes  had  been  paid,  informed  him 
that  he  was  ready  and  willing  to  pay  the 
taxes  if  any  were  required  to  clear  the  land 
from  the  claim  luder  the  tax  sale,  but  was 
informed  by  the  treasurer  that  no  payment 
was  necessary.  Issuing  a  deed  after  the 
notation  had  been  made  as  described,  infra, 
v.,  was  held  void. 

IF.  F€iilwre  to  pay. 

a.  In  general. 

An  attempt  made  in  good  faith  to  pay~ 
taxes,  which  fails  through  the  mistake  or 
negligence  of  the  taxing  officer,  is  equiva- 
lent to  payment  of  the  taxes,  so  as  tc  inval- 
idate a  tax  sale  thereafter  had.  Bullock  v. 
Wallace,  47  Wash.  690,  92  Pac  675;  Blinn 
v.  Grindle,  68   Wash.   679,   109   Pac.   122; 
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recitals  relative  to  the  publication  are  con- 
clusive, and  cannot  be  impeached  in  thia 
proceeding.  This  is  but  a  collateral  attack 
upon  a  judgment  of  a  domestic  court  of 
general  jurisdiction  and  "it  is  well  settled 
that  every  presumption  will  be  indulged 
in  favor  of  the  jurisdiction  of  such  court, 
and  the  validity  of  the  judgment  which  it 
enters.  Unless  it  affirmatively  appears  from 
the  record  itself  that  the  facts  essential  to 
the  jurisdiction  of  such  court  do  not  exist, 
such  collateral  attack  against  the  judgmoit 
rendered  by  it  will  not  prevail.  A  judgment 
or  decree  entered  upon  constructive  service 
by  publication  will  be  given  the  same  con- 
clusive effect,  and  will  be  entitled  to  the 
same  favorable  presumptions,  as  judgments 
on    personal  service."     Crittenden  Lumber 


Co.  T.  McDougal,  101  Ark.  395,  142  S.  W. 
837. 

It  is  true  that  a  judgment  may  be  attacked 
collaterally,  where,  "by  the  record,  it  is 
shown  that  there  was  want  of  jurisdiction 
by  the  court  rendering  it,  either  of  the  sub- 
ject-matter or  of  the  person  of  the  defend- 
ant." The  affidavit  in  proof  of  the  publica- 
tion of  the  notice  of  the  pendency  of  the  suit 
is  not  a  part  of  the  record,  however,  from 
which  it  can  be  shown  that  there  was  want 
of  jurisdiction  by  the  court  rendering  the 
decree;  no  mention  or  recital  of  such  proof 
of  publication  being  found  therein.  Another 
affidavit  or  other  proof  of  the  publication 
than  the  one  presented  here  could  have  been 
filed  in  the  other  case,  and  it  is  conclusively 
presumed  as  against  this  collateral  attack. 


Nelson  t.  Churchill,  117  Wis.  10,  93  N.  W. 
799. 

A  sale  of  land  for  taxes  after  the  county 
treasurer  had  assured  the  owner,  at  the  time 
he  was  paying  the  state  and  county  taxes 
against  the  land,  that  there  were  no  other 
taxes  against  the  same,  is  void.  Hayward 
T.   O'Connor,  145  Mich.  52,  108  N.  W.  366. 

Where  the  owner  of  land  tenders  the  full 
amount  of  taxes  to  the  tax  collector,  who 
refuses  the  same,  telling  him  that  the  taxes 
have  been  paid  already  by  another,  and 
hands  him  a  written  list  of  lands,  on  which 
his  land  is  shown  to  have  been  paid  by 
another,  a  sale  thereafter  for  such  taxes 
is  void.  Brannan  y.  Lyon,  86  Miss.  401,  38 
So.  609. 

A  tax  sale  for  taxes  on  land  is  void  where 
the  owner  has  received  a  certificate  from 
the  treasurer  that  no  taxes  are  due.  Car- 
penter V.  Jones,  117  Mich.  91,  75  N.  W.  292. 
The  sale  was  canceled  in  this  case  on  the 
payment  by  the  owner  of  the  taxes  with 
interest.  The  inquiry  was  made  by  the 
owner  in  this  case  at  a  time  when  he  was 
about  to  make  a  loan  and  give  a  mortgage 
upon  the  property,  and  nothing  is  said 
about  his  intention  to  pay  the  taxes. 

So,  where  the  owner,  upon  inquiring  for 
all  the  taxes  due  against  his  land,  paid 
what  was  demanded  of  him,  there  can  be 
no  sale  for  taxes  which  were  omitted  by 
the  official.  Harness  v.  Cravens,  126  Mo. 
233,  28  S.  W.  971;  Gleason  v.  Owens,  53 
Wash.  483,  132  Am.  St.  Rep.  1087,  102  Pac. 
425,  17  Ann.  Cas.  819. 

Where  an  owner  went  to  the  treasurer's 
ot&ee  for  the  express  purpose  of  paying  all 
overdue  taxes  on  his  property,  and  thus 
preventing  a  sale,  and,  after  explaining  his 
business,  requested  a  statement  of  such 
taxes  and  paid  all  taxes  demanded  from 
him  by  the  treasurer,  there  can  be  no  valid 
sale  thereafter  for  taxes  which  the  treasurer 
failed  to  demand.  Potts ville  Lumber  Co.  v. 
Wells,  157  Pa.  5,  27  AtL  408,  approved  in 
Africa  v.  Trexler,  232  Pa.  493,  81  Atl.  706. 

Where  the  treasurer  failed  to  state  the 
entire  amount  due  upon  inquiry,  emitting 
therefrom  a  tax  entered  for  previous  years 
because  of  the  omission  of  the  land  from 
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taxation  in  such  years,  and  gave  the  owner 
a  receipt  on  which  there  was  a  heading 
"Taxes  unpaid  previous  years,"  but  no  entry 
thereunder,  the  place  having  been  left  blank, 
a  sale  thereafter  for  such  taxes  is  void. 
Bray  &  C.  Land  Co.  T.  Newman,  92  Wis. 
271,  65  N.  W.  494. 

A  sale  made  for  delinquent  state  and 
county  taxes  which  had  not  been  paid 
because,  upon  inquiry  being  made  of  ti>e 
city  treasurer,  he  did  not  include  these 
taxes  in  his  statement  of  the  amount  due, 
was  held  void  in  Hough  v.  Auditor  General, 
116  Mich.  663,  74  N.  W.  1045.  It  was  found 
as  a  fact  that  the  mortgagee,  the  one  at- 
tempting to  pay  the  taxes,  in  good  faith 
intended  and  attempted  to  pay  all  taxes 
standing  against  the  land  on  the  date  of 
inquiry  and  that  he  was  deceived  and  mis- 
led by  the  statement  of  the  city  treasurer 
as  to  the  state  and  county  taxes. 

A  tax  sale  for  taxes  remaining  unpaid 
after  the  owner  applied  to  the  comptroller 
of  the  state  for  a  statement  of  the  unpaid 
taxes  upon  the  property,  and  the  comptrol- 
ler rendered  one  which  purported  to  contain 
a  statement  of  all  taxes  due  on  said  prop- 
erty, but  which  in  fact  did  not  contain  a 
statement  of  a  road  tax,  for  which  the 
property  was  sold,  is  void.  Wallace  v.  Mc- 
Echron,  176  N.  Y.  424,  68  N.  E.  663. 

In  Loving  v.  McPhail,  48  Wash.  113,  92 
Pac.  944,  the  owner  sent  a  check  for  more 
than  sufficient  to  cover  his  taxes,  with  in- 
structions to  treasurer  to  return  any  bal- 
ance with  receipt  for  taxes.  The  treasur- 
er sent  receipts  purporting  to  be  receipts 
for  all  taxes,  including  those  on  the  lands 
involved. 

In  Puget  Sound  Nat.  Bank  v.  Biswanger, 
59  Wash.  134,  109  Pac.  327,  the  owner  of 
land  had  delivered  to  the  treasurer  a  check 
with  the  amount  left  blank,  instructing  him 
to  pay  the  taxes  on  a  list  of  lands  then  de- 
livered to  the  treasurer,  and  fill  in  the 
amount  in  the  check  necessary  to  make 
such  payment.  The  treasurer  failed  to  take 
payment  for  the  taxes  on  certain  of  the 
lands,  and  subsequently  these  were  sold, 
and  the  sale  held  invalid. 

The   refusal   of   the    auditor   general   to 
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that  the  notice  was  published,  and  that  all 
I>crson8  interested  were,  as  the  decree  recites, 
"duly  and  constructively  summoned  as  re- 
quired by  law." 

The  evidence  is  not  sufficient  to  show 
such  an  attempt  to  pay  the  taxes  levied 
against  the  property  as  would  prevent  a  for- 
feiture or  its  being  returned  delinquent  and 
sold  for  the  failure  to  pay. 

Appellee  Gunn  testified  that  he  lived  in 
Rector,  and,  desiring  not  to  go  to  Piggott  for 


the  purpose  of  paying  his  taxes,  asked  C.  A. 
Cargill,  the  county  treasurer,  to  see  the  col- 
lector and  have  him  make  but  the  receipt 
for  his  taxes  and  send  it  to  the  Bank  of 
Rector  for  collection.  That  be  mailed  him  a 
list  containing  the  numbers  of  his  property, 
and  the  receipt  came  to  the  Bank  of  Rector, 
and  he  paid  it  and  did  not  examine  it  nor 
know  that  the  lots  in  controversy  were  not 
included  in  the  receipt  till  this  suit  was 
brought.      He    produced    a    slip    of    paper 


issue  a  deed,  under  a  statute  authorizing 
him  to  withhold  a  conveyance  in  case  the 
proper  officer  had  given  a  certificate  that 
no  taxes  were  charged  against  the  land, 
was  sustained  in  Hand  v.  Auditor  General, 
112  Mich.  597,  71  N.  W.  160,  where,  several 
months  before  the  sale  took  place,  the 
owner  had  written  the  county  treasurer 
asking  for  a  statement  of  the  taxes  due 
upon  all  his  property  in  the  city  in  which 
the  land  was  located,  and  was  furnished 
with  a  statement  purporting  to  cover  all 
the  land,  and  this  amount  was  paid. 

So,  if  a  part  of  a  tract  is  omitted  by 
mistake  of  the  taxing  officer,  where  the 
owner  correctly  describes  the  land  and 
desires  to  pay  the  entire  tax,  and  does  pay 
the  amount  claimed  to  be  due,  the  attempt 
to  pay  the  tax  is  equivalent  to  actual  pay- 
ment, and  the  sale  is  void.  Scroggin  v. 
Ridling,  92  Ark.  630,  121  S.  W.  1053. 

Where  the  owner  of  two  tracts  of  land, 
one  in  a  city,  the  other  in  the  township  in 
which  the  city  is  located,  but  outside  the 
city,  applied  to  the  sheriff  for  the  taxes 
due  on  his  land,  paid  the  amount  required, 
and  took  a  receipt  covering  lands  generally 
in  the  township,  a  sale  thereafter  had  for 
taxes  due  on  the  land  in  the  township  out- 
side the  city  conveys  no  title.  State  ex  rel. 
Wooten  V.  White,  125  N.  C.  403,  34  S.  E. 
508. 

The  rule  that  an  attempt  in  good  faith 
to  pay  taxes,  which  fails  because  of  a 
mistake  of  the  taxing  officer,  is  equivalent 
to  payment  in  so  far  as  to  invalidate  a 
subsequent  sale,  was  applied  in  Smith  v. 
Davidson,  23  Idaho,  555,  130  Pac.  1071, 
Ann.  Cas.  1914D,  1053,  where  a  resident 
widow,  upon  the  listing  of  her  land,  was 
advised  by  the  deputy  assessor  that  she 
would  not  have  to  pay  any  taxes  on  the 
property,  and,  relying  upon  said  statement, 
did  not  make  any  attempt  to  pay  the  taxes 
before  they  became  delinquent;  but  upon 
their  becoming  delinquent,  she  called  at  the 
office  of  the  assessor  and  esu  officio  tax  col- 
lector of  the  county  for  the  purpose  of 
paying  the  delinquent  taxes  if  any  were  due, 
and,  after  stating  to  the  assessor  the  facts 
and  conditions  concerning  said  assessment, 
w:as  informed  that  the  land  was  not  liable 
for  taxes,  and  that  he  would  secure  a  re- 
bate from  the  county  commissioners  to 
the  tax  collector  for  said  taxes,  and  there- 
by was  prevented  from  paying  them. 

"in  llurd  V.  Melrose,  101  Mass.  576,  78 
N.  £.  302,  the  assessors,  in  making  entries 
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upon  their  book  of  assessment,  had  trans- 
posed the  numbers  of  two  adjacent  lots. 
Upon  inquiry  as  to  the  taxes  due  upon  one 
of  these  lots,  the  taxes  in  fact  due  upon 
the  other  were  given  and  paid.  A  taking 
of  the  property  in  regard  to  which  inquiry 
was  made,  and  upon  which  the  taxes  were 
intended  to  be  paid,  on  the  theory  that  the 
whole  tax  was  due,  was  held  void.  It  is 
stated  that  the  payment  made,  which  was 
less  than  the  tax  due,  must  be  regarded 
j  as  a  payment  toward  the  tax  upon  this  lot, 
I  but  that  there  was  a  balance  still  unpaid 
at  the  time  of  the  taking  of  the  lot,  and 
that,  as  the  proceedings  were  based  upon 
the  theory  that  the  whole  tax  was  due, 
they  were  therefore  void. 

Without  asserting  the  broad  doctrine  that 
a  bona  fide  offer  by  the  owner  to  pay  all 
taxes  due  on  the  land  to  the  collector  oper- 
ates to  discharge  the  state's  lien,  so  as  to 
render  void  all  proceedings  afterward  taken 
by  the  collector  to  enforce  the  same,  it 
was  held  in  Hampton  v.  McClanahan,  143 
Mo.  501,  45  S.  W.  297,  that  where  the  one 
purchasing  the  lands  at  the  tax  sale  was 
guilty  of  fraud  in  connection  therewith, 
the  owner  had  the  right  to  redeem  upon 
payment  of  the  full  amount  of  the  expendi- 
ture of  such  purchaser. 

In  order  to  have  the  sale  set  aside,  how- 
ever, the  owner  must  comply  with  statu- 
tory requisites. 

Thus,  imder  a  statute  providing  that  the 
owner  of  such  land  which  had  been  sold 
for  taxes  may  move  the  court  at  any  time 
within  one  year  after  he  shall  have  notice 
of  such  sale,  to  set  the  same  a.sidc,  and 
providing  further  that  if  the  auditor  gen- 
eral shall  discover  before  a  conveyance  of 
said  land  is  executed,  either  that  the  laud 
was  not  subject  to  taxation,  or  that  the 
taxes  had  been  paid  to  the  proper  officer 
before  sale,  or  that  a  certificate  that  no 
taxes  were  charged  against  the  land  had 
been  given  to  the  owner,  he  shall  withhold 
a  conveyance,  and  that  if  such  a  discovery 
be  made  after  conveyance  a  certificate  of 
error  shall  be  given, — the  owner  is  confined 
to  one  of  the  remedies  provided  by  statute, 
and  he  cannot,  without  resorting  to  either, 
defeat  the  title  of  the  purchaser  under  the 
tax  decree.  Kneeland  v.  Wood,  117  Mich. 
174,  75  N.  W.  461. 

So,  where  the  owner  had  not  presented 
the  certificate  of  the  proper  taxing  official 
that  no  taxes  were  charged  against  such 
land  to  the  auditor  general,  he  cannot  in- 
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containing  the  correct  numbers  of  these  lots, 
with  others,  and  said  it  was  pinned  to  the 
tax  receipt  when  he  paid  the  money  and 
got  it  from  the  bank.  Cargill  testified  that 
a  list  was  mailed  to  him  that  lopked  like  the 
one  produced,  but  he  could  not  say  if  it  was, 
and  that  he  turned  it  over  to  the  collector, 
with  directions  to  issue  the  receipt  and  mail 
to  the  Bank  of  Rector  for  collection.  The 
collector  did  not  testify.  There  was  nothing 
to  prevent  appellee  from  examining  and  com- 


paring his  tax  receipt  to  ascertain  if  it  con- 
tained all  his  lands,  and  the  negligence  or 
carelessness  of  others  who  were  accommodat- 
ing him  in  the  matter  will  not  relieve 
against  his  own  in  failing  to  do  so. 

It  follows  that  the  Chancellor  erred  in  dis- 
missing the  complaint  and  canceling  appel- 
lant's deeds,  and  the  decree  is  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  decree  awarding  the  possession  of  the 
i  lands  described  to  appellant. 


sist  -upon  the  sale  being  set  aside.  Bullock 
V.  Auditor  General,  142  Mich.  122,  105  N. 
W.  542. 

Or  where  he  hsid  not  moved  the  court 
within  the  required  time  after  he  had  notice 
of  such  sale,  he  is  not  entitled  to  have  it 
set  aside.  Hayward  v.  O'Connor,  145  Mich. 
52,  108  N.  W.  366. 

&.  Character  of  inquiry^ 

It  has  been  held  that  the  one  inquiring 
of  the  taxing  officer  in  regard  to  the  taxes 
must  be  intending  in  good  faith  to  pay  his 
taxes  in  order  to  be  protected  by  this  rule; 
consequently,  where  tne  inquiries  were  made 
for  the  purpose  of  avoiding  the  payment 
of  the  taxes,  the  rule  does  not  apply.  Bul- 
lock V.  Auditor  General,  142  Mich.  122,  105 
N.  W.  542.  In  this  case  the  inquiry  was 
made  by  an  attorney  for  the  owner,  and, 
not  much  reliance  being  placed  upon  the 
answer  of  the  treasurer,  the  attorney  wrote 
to  the  auditor  of  state  and  erroneously  in- 
quired  about  land  in  another  township,  and 
was  informed  that  there  were  no  delinquent 
taxes  upon  such  land. 

See  Carpenter  v.  Jones,  supra,  tV.  a. 

The  failure  of  the  county  treasurer,  upon 
an  inquiry  by  an  owner  for  all  delinquent 
taxes  due  on  his  land,  and  the  payment  of 
the  amount  required,  to  notify  the  owner  of 
a  sale  that  had  previously  taken  place, 
does  not  invalidate  the  sale,  since  no  inquiry 
was  made  in  regard  to  sales.  Conklin  v. 
Cullen,  29  Mont.  38,  74  Pac.  72. 

c.  Officers  whose  statements  are  hind- 
ing. 

A  limitation  has  been  placed  upon  the 
rule  in  some  cases,  by  requiring  the  officer 
furnishing  the  statement  to  be  one  whose 
duty   it  is  to  furnish  such  statements. 

It  is  stated  to  be  the  duty  of  the  officers 
involved  in  Harness  v.  Cravens,  126  Mo. 
233,  28  S.  W.  971,  and  Wallace  v.  Mc- 
Echron,  176  N.  Y.  424,  68  N.  E.  663,  to 
furnish  tax  statements. 

A  statute  of  Michigan  authorizes  the 
auditor  general  to  issue  a  certificate  of 
error  when  a  certificate  that  no  taxes  were 
charged  against  certain  land  had  been  given 
by  the  proper  officer  within  the  time  limit- 
ed by  law  for  the  payment  or  redemption 
thereof.  A  deputy  county  treasurer  who 
was  conducting  a  sale  of  tax  interests  was 
held  in  HofTman  v.  Auditor  General,  136 
Mich.  689,  100  N.  W.  180,  to  be  a  proper 
L.R.A.1915C. 


officer  to  state  whether  there  were  any 
other  taxes  due  upon  the  land. 

In  O'Connor  v.  Gottschalk,  148  Mich.  450, 
111  N.  W.  1048,  the  register  in  chancery 
to  whom  the  returns  of  the  sheriff  upon  tax 
proceedings  must  be  made,  and  who  is  the 
custodian  of  the  papers  showing  the  required 
to  be  paid  and  who  receives  the  money 
from  the  original  owner  for  the  tax  title 
owner,  was  held  to  be  an  officer  whose  mis- 
take in  naming  the  amount  due  entitled 
to  owner  to  redeem. 

Under  a  statute  authorizing  the  auditor 
general  to  issue  a  certificate  of  error  and 
cancel  a  deed  given  in  pursurance  of  a 
tax  sale,  where  a  certificate  that  no  taxes 
were  charged  against  the  property  has  been 
given  by  the  proper  officer,  it  was  held  in 
Schulte  V.  Auditor  General,  131  Mich.  676, 
92  N.  W.  417,  that,  after  the  land  has  been 
sold,  the  right  to  pay  the  tax  to  the  county 
treasurer  ended,  and  therefore  the  county 
treasurer  could  not  give  a  certificate  that 
no  taxes  were  due,  so  as  to  bring  this  stat- 
ute into  operation. 

It  has  been  held  that  the  officer  must  be 
one  who  has  power  to  receive  the  money 
for  the  taxes  upon  a  tender.  Edwards  v. 
Upham,  93  Wis.  455,  67  N.  W.  728.  It  was 
accordingly  held  in  this  case  that  where  the 
landowner  inquired  of  the  county  treasurer 
at  a  time  when  there  was  a  tax  sale  to  be 
redeemed  from,  and  redemption  was  his 
only  remedy,  the  land  could  not  possibly 
be  redeemed  except  by  paying  to  the  county 
clerk;  the  erroneous  information  given  by 
the  county  treasurer  could  not  render  the 
sale  erroneous. 

d.  Care  required  of  owner. 

The  question  of  the  owner's  care  in  de- 
tecting a  mistake  has  not  been  raised  in 
many  cases.  In  the  cases  in  which  the 
attempt  at  payment  has  been  held  equiva- 
lent to  payment,  in  so  far  as  to  invalidate 
a  subsequent  tax  sale,  the  owner  is  usually 
stated  to  have  been  acting  in  good  faith. 

The  owner  was  held  entitled  to  redeem 
in  Scroggin  v.  Ridling,  92  Ark.  630,  121 
S.  W.  1053,  where  he  correctly  described 
the  land  to  the  collector,  and  in  good  faith 
paid  him  the  amount  of  taxes  claimed  to 
be  due.  He  testified  that  he  could  not  tell 
from  examining  the  tax  receipt  whether  or 
not  it  correctly  described  the  land,  and  that 
he  did  not  have  sufficient  education  to  dis- 
cover  the   mistake  by  comparing  the   tax 
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receipt  with  his  deed;  but  that  he  supposed 
his  tax  receipt  was  correct,  and  paid  taxes 
on  the  land  during  the  ten  subsequent  years, 
until  the  bringing  of  the  suit  to  eject  him, 
not  knowing  that  the  land  had  been  sold 
for  taxes.  There  was  an  omission  in  this 
case  of  a  part  of  the  tract  on  which  the 
owner  desired  to  pay  taxes. 

An  owner  of  land  who  has  bid  in  the  land 
for  taxes  for  certain  years,  upon  a  tax 
sale  thereof  for  those  years,  and  then  ap- 
plied to  the  deputy  county  treasurer  who 
was  conducting  the  sale  to  pay,  redeem, 
and  purchase  all  the  taxes  then  remaining 
a  lien  on  the  land,  and  who  is  informed  by 
such  official  that  said  lands  were  not  held 
for  any  other  years,  is  entitled  to  have  a 
deed  subsequently  issued  to  another  for 
taxes  for  other  years  set  aside.  Hoffman 
V.  Auditor  General,  136  Mich.  689,  100  N. 
W.  180.  "It  follows,"  says  the  court,  "that 
relator  had  a  right  to  pay  and  redeem  from 
these  taxes  at  the  time  he  was  prevented 
from  acquiring  them  by  the  officer  who 
denied  their  existence,  and  that  said  officer 
was  charged  with  the  duty  of  making  a 
sale  to  him  which  would  effectuate  that  re- 
demption. It  is  true,  relator's  right  to  pay 
and  redeem,  under  this  reasoning,  had  just 
come  into  existence,  and  the  time  limited 
by  law  to  redeem  from  the  original  sale 
had  expired.  But  we  should  be  giving  this 
statute  a  very  narrow  construction  if  we 
should  say  it  did  not  apply  to  all  cases 
•where  one  has  a  right  by  law  to  pay  and 
redeem." 

An  owner  who  was  governed  by  former 
plats  in  giving  to  the  assessor  his  land,  and 
did  not  know  and  should  not  have  known 
that  the  assessor  would  deal  with  it  as 
designated  by  a  later  plat  in  which  part 
of  the  land  was  designated  by  a  different 
description,  should  not  lose  his  land  upon 
a  tax  sale;  but  if  it  may  be  inferred  from 
the  fact  of  his  residence  in  the  vicinity  of 
the  land,  and  the  recognition  by  citizens 
and  officials  of  the  new  map,  that  he  was 
aware  of  it,  and  knew  that  the  assessor  was 
governed  by  it  in  assessing,  he  cannot  de- 
feat the  assessment  and  sale  by  his  secret 
understanding  or  purpose  to  use  the  old 
map.  Richter  v.  Beaumont,  67  Miss.  285, 
7  So.  357. 

This  case  was  approved  and  the  sale  held 
invalid  in  Lewis  v.  Monson,  151  U.  S.  645, 
38  L.  ed.  265,  14  Sup.  Ct.  Rep.  424,  where 
it  was  found  that  the  owner  in  good  faith 
intended  to  pay  all  the  taxes  on  his  land, 
but  by  mistake  relied  on  the  old  plat. 

In  Blinn  v.  Grindle,  68  Wash.  679,  109 
Pac.  122,  land  had  been  platted  and  was 
known  part  of  the  time  by  the  description 
contained  jn  the  plat  and  at  other  times  by 
the  governmental  subdivision.  In  speaking 
of  an  inquiry  by  the  owner  for  the  taxes 
on  the  land,  it  is  stated  that  it  is  not  im- 
portant whether  the  list  furnished  the 
treasurer  described  the  property  by  govern- 
mental subdivision,  or  as  it  had  been  pla-t- 
ted  and  was  then  carried  upon  the  official 
books;  that  the  failure  of  the  treasurer  to 
L.R.A.1915C. 


correctly  state  the  amount  of  taxes  was  th* 
cause  of  the  failure  to  pay  the  taxes. 

In  Puget  Sound  Kat.  Bank  t.  Biswanger, 
59  Wash.  134,.  109  Pac.  327,  the  owner  of 
land  had  sent  a  check  with  the  amount  left 
blank  to  the  treasurer,  instructing  him  to 
pay  the  taxes  on  a  list  of  lands  which  was 
then  delivered  to  him,  and  fill  in  the  amount 
in  the  check  necessary  to  make  such  pay- 
ment. The  treasurer  failed  to  take  pay- 
ment for  a  certain  part  of  the  land,  and  de- 
livered receipts  to  the  owner  with  notations 
thereon  in  very  close  lettering  and  written 
in  indelible  pencil,  as  follows:  "less  pt.  to 
O.  I.  Co.,"  and  in  some  instances,  "less  pt. 
to  Og.  Im.  Co."  It  was  urged  that  this  was 
notice  to  the  owners  that  the  taxes  had  not 
been  paid  on  a  portion  of  the  land;  it  is 
stated  that  money  sufficient  to  pay  the 
taxes  on  all  the  land  had  beta  sent  to  the 
treasurer,  accompanied  by  a  list  of  the  prop- 
erty with  instructions  to  pay  the  taxes  on 
the  property  listed,  and  that  this  would  be 
a  good  payment  if  the  receipt  had  never 
been  issued  at  all;  that  the  essential  thing 
is  the  actual  payment  of  the  taxes,  and  the 
receipt  is  only  evidence  of  such  payment, 
and  is  only  important  here  to  the  extent 
that  it  sustains  the  contention  that  it  gave 
notice  to  the  owners  that  all  the  taxes  had 
not  been  paid.  Continuing  the  court  states: 
"Having  paid  the  taxes  as  a  matter  of  fact, 
there  is  no  legal  obligation  on  the  part  of 
the  payor  to  even  look  at  the  receipt.  That 
is  purely  precautionary.  But,  even  if  it  did, 
we  think  the  annotations  in  this  receipt, 
if  they  can  be  so  denominated,  were  so  ob- 
scure and  uncertain  that  they  would  not 
convey  definite  notice  to  the  payor." 

In  Pbice  v.  Gunn,  the  owner  was  regard- 
ed as  negligent  in  failing  to  examine  his 
tax  receipt. 

But  if  the  owner  is  guilty  of  negligence 
in  failing  to  discover  the  mistake,  he  can- 
not rely  upon  the  mistake  of  the  official  so 
as  to  prevent  a  valid  tax  sale  thereafter. 
Ibid. 

An  owner  of  property  which  had  been 
sold  for  taxes,  who  went  to  the  treasurer's 
office  to  redeem  the  same,  and  was  misled 
by  certain  facts  in  respect  to  the  street  on 
which  it  was  situated  and  by  a  similarity 
in  the  names  of  the  owners,  and  therefore 
redeemed  the  wrong  land,  taking  a  certifi- 
cate of  redemption  describing  the  wrong 
land,  must  be  held  to  have  directed  the  ap- 
plication of  the  money  to  the  redemption  of 
the  lot  which  was  actually  redeemed,  and 
which  did  not  belong  to  him,  and  by  bis 
directions  and  suggestions  in  respect  to  the 
description  of  the  property  he  desired  to  re- 
deem to  have  caused  the  mistake  to  be  made, 
or  to  have  been  so  far  instrumental  therein 
that  he  must  be  charged  with  the  conse- 
quences and  bear  the  blame  and  results, 
rather  than  the  cx>unty  as  represented  by 
its  treasurer.  Browne  v.  Finley,  51  Neb. 
465,  71  N.  W.  34. 

In  Menasha  Wooden  Ware  Co.  v.  Harmon, 
128  Wis.  177,  107  N.  W.  299,  an  agent  of 
the  owner  procured  an  abstract  of  the  title 
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which  showed  the  statement  of  a  tax  sale  of 
1880,  aud  the  issuance  of  a  tax  deed  there- 
on. In  his  request  to  the  clerk  for  a  state- 
ment of  the  amount  due  for  unpaid  taxeu 
he  included  the  description  of  the  lands  in 
question  with  others,  without  specifying  the 
year  for  which  the  land  had  been  sold  for 
taxes.  The  statement  furnished  by  the 
clerk  included  no  sale  prior  to  1883.  The 
spent  made  no  examination  of  this  state- 
ment nor  comparison  of  it  with  the  abstract 
in  his  possession,  to  ascertain  whether  it 
covered  and  included  all  unpaid  taxes  and 
sales,  and  likewise  omitted  to  examine  and 
compare  the  redemption  receipts  issued 
after  payment  of  the  amount  specified  in 
the  clerk's  statement;  and  he  at  no  time, 
until  the  time  for  redemption  had  expired, 
specifically  brought  to  the  attention  of  the 
county  clerk  the  fact  that  there  had  been  a 
tale  of  this  land  for  taxes  in  1880.  Under 
these  circumstances  it  is  held  that  the  fail- 
nre  to  redeem  from  the  sale  of  1880  was 
due  fully  as  much  to  the  fault  and  neglect 
of  the  agent  as  of  the  county  clerk,  and 
it  cannot  be  said  that  such  failure  is  wholly 
attributable  to  the  mistake  and  negligence 
of  the  clerk,  the  court  stating  that  under 
such  circumstances  the  consequences  of  such 
neglect  are  to  be  borne  by  the  owner. 

While  the  court  in  the  subsequent  case  of 
Mcnasfaa  Wooden  Ware  Co.  t.  Thayer,  150 
Wis.  611,  137  N.  W.  750,  employs  language 
apparently  in  conflict  with  the  last  case,  the 
in-ta  in  the  Thayer  Case,  as  the  court  points 
out,  make  a  somewhat  stronger  showing  for 
the  owner.  In  the  later  case  the  owner 
knew  that  the  lands  had  been  sold  for  taxes, 
and  upon  inquiry  was  advised  by  the  county 
cirrk  of  the  amount  necessary  to  redeem. 
Without  communicating  this  information  to 
an  agent,  the  owner  sent  the  agent  money 
with  instructions  to  pay  all  delinquent  taxes 
<m  the  property.  The  agent,  who  had  the 
list  of  lands,  inquired  of  the  clerk  as  to 
the  taxes  and  was  informed  there  were 
none.  This  was  held  to  amount  to  a  con- 
structive redemption,  the  court  stating: 
The  situation  shown  is  certainly  more  fa- 
vorable to  the  owner  than  it  would  have  been 
if  McDonnell,  upon  receipt  of  the  letter 
from  the  county  notifying  him  of  the  a- 
mount  required  to  redeem,  had  personally 
gone  to  the  clerk's  office  and  offered  to  re- 
deem, and  had  then  been  told  by  the  clerk, 
after  an  inspection  by  the  latter  of  the  rec- 
ords, that  there  were  no  delinquent  taxes. 
In  such  case,  it  cannot  be  doubted  that  the 
owner  would  have  a  right  to  rely  upon  the 
last  information  given  him  by  the  clerk. 
Here  the  agent  of  the  owner  had  no  per- 
sonal knowledge  of  the  fact  that  the  clerk 
had  even  claimed  there  were  any  taxes  due, 
and  he  did  not  report  to  his  principal  till 
after  the  sale  was  made,  and  the  latter  never 
learned  that  the  taxes  were  not  paid.  The 
factfl  show  that  the  owner  of  the  lands 
through  his  agent  offered  to  redeem,  was 
told  by  the  county  clerk  that  there  were  no 
delinquent  taxes,  and  by  reason  of  such  mis- 
information they  were  not  paid.  Previous 
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information  to  the  effect  that  there  are 
delinquent  taxes  does  not  preclude  an  owner 
from  relying  upon  the  county  clerk's  state- 
ment that  there  are  none  when  he  personal- 
ly or  by  agent  offers  to  pay  or  to  redeem 
them."  The  action  was  by  the  purchaser, 
but  the  redemption  is  treated  from  the 
standpoint  of  the  one  who  was  owner  at 
the  time  thereof.  In  the  earlier  case,  the 
statement  of  the  clerk  did  not  purport  to 
give  tax  sales  earlier  than  a  stated  year, 
while  the  tax  sale  of  which  the  owner's 
agent  had  knowledge  was  had  before  that 
year.  In  the  later  case  it  is  stated  that 
the  list  of 'lands  was  read  through  for  each 
tax  sale  inquired  about.  No  distinction, 
however,  is  based  on  the  difl'erence  in  facts 
in  the  opinion. 

V.  Failure  to  redeem. 

An  attempted  redemption  which  has  failed 
through  a  mistake  in  the  taxing  officer 
nevertheless  effects  a  redemption  and  pre- 
vents  further   proceedings. 

In  Burchardt  v.  Scofleld,  141  Iowa,  336, 
133  Am.  St.  Rep.  173,  117  N.  W.  1061,  the 
owner  of  land  applied  in  due  time  and  in 
good  faith  to  the  county  treasurer  to  pay 
taxes  on  his  land,  and  paid  the  taxes  de- 
manded of  him,  and  was  given  by  the  treas- 
urer a  receipt  covering  an  indefinite,  am- 
biguous description  which  did  not  include 
his  land;  it  appearing  on  the  books  that 
the  tax  was  not  paid,  a  sale  was  had,  and 
after  the  sale  bad  been  made,  but  before  the 
time  for  redemption  had  expired,  the  at- 
tention of  the  treasurer  was  called  to  the 
confusion  of  the  record  and  to  the  owner's 
claim  that  the  tax  had  been  paid,  and  con- 
ceded the  claim.  Accordingly,  following  the 
direction  of  the  statute,  he  made  an  entry 
upon  the  record  desi^ating  this  sale  as  er- 
roneous, and  presenting  a  proper  case  for 
a  refund  by  the  county  to  the  purchaser. 
Relying  upon  this,  the  owner  took  no  fur- 
ther action,  but  subsequently  the  treasurer 
erased  the  notation  thus  made,  and  issued 
a  deed  to  the  purchaser  without  notice  or 
opportunity  to  the  owner  to  redeem  or 
otherwise  protect  his  rights  in  the  premises. 
The  deed  was  accordingly  held  void. 

It  was  urged  in  Hoffman  v.  Auditor  Gen- 
eral, 136  Mich.  689,  100  N.  W.  180,  that 
the  relator  was  not  misled  by  what  the 
deputy  county  treasurer  told  him,  because 
he  was  informed  by  his  deed  that  the  taxes 
were  unpaid.  In  answer  to  this  argument 
it  is  stated  that,  while  the  relator's  deed 
did  not  covenant  that  the  taxes  were  paid, 
it  certainly  did  not  inform  him  that  they 
were  unpaid,  and,  notwithstanding  the  ex- 
ception in  the  deed,  the  averment  of  the 
petition  that  relator  believed  the  informa- 
tion communicated  by  the  deputy  county 
treasurer  must  be  accepted.  The  deed  by 
which  the  relator  had  obtained  title  except- 
ed the  taxes  for  a  stated  year  and  subse- 
quent years  and  all  claims  arising  there- 
from; the  year  so  stated  was  that  in  which 
the  taxes  b^an  to  be  delinquent  and  for 
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which  the  deed  was  issued  to  the  person 
holding  tax  title. 

Under  a  statute  authorizing  the  register 
in  chancery  to  receive  the  money  from  the 
original  owner  for  the  tax  title  owner,  and 
requiring  the  register  to  notify  the  original 
owner  of  the  deposit  of  the  money  with  him, 
where  the  owners  of  the  original  title  act 
in  good  faith  in  going  to  the  register  asking 
for  tlie  amount  due  and  paying  that  amount 
in  reliance  upon  his  statement,  they  are  en- 
titled to  redeem  from  the  tax  sale,  notwith- 
standing the  register  has  made  a  mis  lake  in 
the  amount.  O'Connor  v.  Gottschalk,  148 
Mich.  450,  111  N.  W.  1048. 

The  failure  of  the  landowner  to  pay  the 
entire  amount  required  to  redeem  his  land 
which  has  been  sold  for  taxes,  becaVise  of  a 
mistake  of  the  sheriff  in  the  calculation, 
does  not  defeat  the  attempted  redemption. 
Beck  V.  Meroney,  135  N.  C.  632,  47  S.  E. 
613. 

Although  an  owner  of  land  knows  that 
t^e  taxes  for  a  certain  year  are  unpaid,  and 
that  the  lands  were  sold  therefor  at  a  tax 
sale,  and  he  is  advised  upon  inquiry  by  letter 
of  tlie  amount  necessary  to  redeem,  where  he 
has  given  an  agent  money  to  pay  all  delin- 
quent taxes  on  the  land,  and  the  agent  is  in- 
formed upon  inquiry  that  there  are  no  delin- 
quent taxes,  and  by  reason  of  such  erroneous 
information  the  taxes  are  not  paid,  there  is 
a  constructive  redemption  preventing  the  is- 
sue of  a  valid  tax  deed  thereafter.  Menasha 
Wooden  Ware  Co.  v.  Thayer,  160  Wis.  611, 
137  N.  W.  760.  It  is  stated  by  the  court 
that  "previous  information  to  the  effect 
that  there  are  delinquent  taxes  does  not 
preclude  an  owner  from  relying  upon  the 
county  clerk's  statement  that  there  are  not, 
when  he  personally  or  by  agent  offers  to 
pay  or  to  redeem  them."  There  seems  to 
be  little  distinction  between  this  case  and 
the  Menasha  Wooden  Ware  Co.  v.  Harmon, 
128  Wis.  177,  107  N.  W.  299,  although  di- 
rectly opposite  conclusions  were  arrived  at 
in  the  two  cases.  See  discussion  supra,  IV. 
d. 

Where  the  owner  has  been  negligent  in 
making  inquiry,  he  must  suffer  the  conse- 
quences of  his  error.  In  Browne  v.  Finley, 
51  Neb.  465,  71  N.  W.  34,  the  owner  by 
letter  inquired  of  the  county  treasurer  for 
the  taxes  due  "on  lot  6  and  6  of  Hillside 
No.  1,  comer  Burt  and  Thirtieth  streets." 
This  should  have  been  Hillside  No.  2,  and 
not  No.  1,  but  the  county  treasurer  prepared 
and  delivered  to  the  owner  a  statement 
of  the  amount  of  taxes  due  against  the 
property  therein  described,  including  lots 
5  and  6  of  Hillside  No.  1,  which  were  not 
at  the  corner  of  Burt  and  Thirtieth  streets; 
and  it  was  urged  that  if  the  treasurer  had 
looked  at  a  plat  or  map  of  the  city,  it 
would  have  been  discovered  that  an  error 
had  been  made.  It  was  held,  however,  that 
it  was  not  wholly  the  mistake  of  the  official 
that  the  correct  property  was  not  ascer- 
tained; that  the  description  furnished  by 
the  owner  was  well  calculated  to  mislead 
the  official :  hence  he  cannot  be  held  blame- 
L.RA.1915C. 


less  and  must  suffer  the  consequences  of  his 
own  error. 

See  Conklin  v.  CuUen,  29  Mont.  38,  74 
Pac.  72,  supra,  IV.  b. 

See  Edwards  v.  Upham,  93  Wis.  455,  67 
N.  W.  728,  supra,  IV.  o.  W.  A.  E. 


IOWA  SVPRESCB  COURT. 

F.  A.  HOYT,  Appt., 

v. 

WILL  CLEMANS  et  al. 

0.  M.  ROBERTS  et  aL,  Garnishees. 

(—  Iowa,  — ,  149  N.  W.  442.) 

liien  —  consent  to  sale  of  property  — 
waiver. 

A  landlord  with  claim  for  unpaid  rent 
and  a  mortgagee  of  the  tenant's  chattels  do 
not  waive  their  liens  on  the  tenant's  prop- 
erty by  consenting  to  its  sale  on  condition 
that  a  certain  person  act  as  clerk  of  the 
sale  and  apply  iiie  proceeds  on  their  claims, 
so  as  to  subject  tne  proceeds  to  garnish- 
ment in  the  hands  of  the  clerk  at  the  suit 
of  a  judgment  creditor  of  the  tenant. 

(November  21,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  of  Buchanan 
County  discharging  the  garnishees  in  a  gar- 
nishment proceeding  for  the  satisfaction  of 
a  judgment  held  by  plaintiff  against  de- 
fendants.    Affirmed. 

Note.  —  Right  of  lienor  to  proceeds 
where  property  is  sold.  u>ith  his  con- 
sent  under  agreement  that  proceeds 
shall  be  applied  toward  payment  of 
the  debt. 

Generally,  as  to  consent  to  sale  of  prop- 
erty by  chattel  mortgagor  after  the  mort- 
gage is  given,  as  waiver  of  the  lien,  see  note 
to  Carr  v.  Brawley,  43  L.R.A.(N.S.)    302. 

As  to  waiver  of  lien  of  chattel  mortgage 
by  attachment  or  execution,  see  notes  to 
Kansas  Citv  Livestock  Commission  Co,  v. 
Bank  of  Hamlin,  24  L.R.A.(N.S.)  490,  and 
Ex  parte  I^ogan,  51  L.R.A.(N.8.)  1068. 
And,  generally,  as  to  waiver  of  lien  by 
attachment  or  execution,  see  note  to  Dix 
V.  Smith,  50  L.R.A.  714. 

As  appears  from  the  note  in  43  L.R.A. 
( N.S. )  302,  the  general  rule  is  that  consent 
by  a  chattel  mortgagee  that  the  mortgagor 
may  sell  the  whole  or  a  part  of  the  mort- 
gaged property  is  to  that  extent  a  waiver 
of  the  mortgage  lien  so  far  as  the  title  of 
the  purchaser  is  concerned.  In  several  cases 
the  question  has  arisen  as  to  whether  the 
lien  was  transferred  from  the  property  to 
the  proceeds,  or  whether  a  trust  in  the  pro- 
ceeds was  created  in  favor  of  the  lienor,  by 
his  consent  that  the  property  should  be  sold 
and  the  proceeds  applied  on  the  debt.    And, 
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Stateiuent  by  Deemer,  J.t 

Garnishment  proceedings  against  Roberts 
and  tlie  People's  National  Bank  of  Inde- 
pendence, Iowa,  garnishees,  to  satisfy  a 
judgment  held  by  plaintiff  against  Will 
Clemans  and  Estella  Clemans.  A  mort- 
gagee of  certain  chattel  property,  and  the 
landlord  on  whose  land  the  property  was 
kept,  appeared  and  made  claim  to  the  prop- 
erty. Plaintiff  moved  for  judgment  against 
the  garnishees,  and  this  motion  was  over- 
ruled, the  garnishees  were  discharged,  and 
plaintiff  appeals.    Affirmed. 

Messrs.  Cook  A  Cook,  for  appellant: 
The  lien  of  a  mortgagee  of  chattel  prop- 
erty and  of  a  landlord  for  rent  does  not 


follow  the  proceeds  of  a  sale  at  public 
auction  consented  to  by  the  landlord  and 
the  mortgagee,  so  as  to  make  their  claims 
to  the  proceeds  superior  to  tliat  of  a  judg- 
ment creditor  reaching  the  proceeds  by  gar- 
nishment. 

Smith  V.  Crawford  County  State  Bank,  99 
Iowa,  282.  61  N.  VV.  378,  68  N.  W.  690;  Hart- 
wig  V.  lies,  131  Iowa,  501,  109  N.  W.  18; 
Waters  v.  Cass  County  Bank,  65  Iowa,  234, 
21  N.  W.  582;  Smith  v.  Clark,  100  Iowa, 
605,  69  N.  VV.  1011. 

Mr.  R.  J.  O'Brien,  for  appellees: 

The  claim  of  R.  H.  Jamison  as  mortgagee, 
and  Mrs.  Carmody  as  landlord,  are  prior 
to  the  claim  of  plaintiff. 

Bergman  y.  Guthrie,  89  Iowa,  290,  56 
N.  W.  502. 


as  indicated  in  Hon  v.  Cleuans,  it  has 
generally  been  held  that  such  consent  con- 
stitutes a  waiver  of  the  lien,  rather  than 
a  transfer  thereof  to  the  proceeds,  and  that 
the  promise  of  the  mortgagor  to  apply  the 
proceeds  on  the  debt  is  merely  personal. 

For  example,  in  White  Mountain  Bank 
T.  West,  46  Me.  15,  it  was  held  that  a  writ- 
ten consent  by  a  chattel  mortgagee  to  a 
sale  of  the  property  by  the  mortgagor,  and 
to  payment  of  the  proceeds  on  the  debt,  did 
not  give  the  mortgagee  a  lien  on  the  pro- 
ceeds in  the  hands  of  the  piircl.asers,  and 
that  this  was  true  whether  the  consent  was 
or  was  not  sufficient  to  protect  the  mort- 
gagor under  a  statute  forbidding,  under 
penalty,  the  selling  of  mortgaged  personal 
property  by  the  mortgagor  without  the  con- 
sent in  writing  of  the  mortgagee  upon  the 
back  of  the  mortgage  and  on  the  margin  of 
the  record  thereof.  The  agreement  by  the 
mortgagor  to  pay  the  proceeds  on  the  debt 
was  regarded  as  personal  only.  It  was  said 
that  whether  the  consent  was  sufficient  to 
protect  the  mortgagor  or  not,  the  mortgagee 
was  thereby  estopped  from  setting  up  any 
claim  of  title  against  the  purchasers;  and 
that,  having  lost  hia  title,  the  mortgage 
ga,ve  him  no  right  to  the  proceeds;  that 
"from  the  time  of  sale,  the  lien  of  the  mort- 
gagee was  extinguished,  and  the  mortgagee 
was  left  with  no  security  but  the  personal 
promise  of  the  mortgagor  to  pay  the  pro- 
ceeds to  him.  And  if  he  wished  to  reach 
the  proceeds  in  the  hands  of  the  purchasers, 
he,  like  other  creditors,  should  have  re- 
sorted to  a  trustee  process  under  the  stat- 
ute." 

A  similar  case,  reaching  the  same  result. 
Is  Maier  v.  Freeman,  112  Cal.  8,  53  Am.  St. 
Rep.  151,  44  Pac.  357,  in  which  the  court 
said  that  it  agreed  with  the  views  expressed 
in  White  Mountain  Bank  v.  West,  supra, 
that  from  the  time  of  the  sale  the  lien  of 
the  mortgage  was  extinguished,  and  the 
mortgagee  was  left  with  no  security  but  the 
personal  promise  of  the  mortgagor  to  pay 
the  proceeds  to  him.  In  this  case  also  the 
proceeds  had  not  been  paid  to  the  mort- 
gagor, and  it  was  said  that  the  lien  was 
not  transferred  to  the  proceeds  in  the  hands 
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of  the  purchaser;  that  while  there  were 
many  decisions  that  a  mortgagee  of  chat- 
tels might  authorize  the  mortgagor  to  sell 
the  property  and  apply  the  proceeds  upon 
the  debt,  and  that  such  an  agreement  did 
not  render  the  mortgage  fraudulent  in  law 
nor  affect  a  lien  thereof  prior  to  the  sale, 
no  case  had  been  found  in  which  the  lien 
was  held  to  attach  to  the  proceeds  unpaid 
by  the  purchaser. 

In  Maier  v.  Freeman,  supra,  the  agree- 
ment as  to  the  sale  was  tliat  the  mortgagees 
appointed  the  mortgagor  as  agent  to  sell 
the  property  and  to  turn  over  the  proceeds 
to  be  applied  on  the  mortgage,  and  that  the 
mortgagor  should  deposit  the  proceeds  of 
the  sale  in  a  bank  to  the  credit  of  the  mort- 
gagees; and  it  was  contended  that  this 
agreement  operated  to  create  a  trust  in 
favor  of  the  mortgagees  in  the  sum  to  be 
derived  from  the  sale,  or  an  equitable  as- 
signment of  such  fund  to  them.  But  the 
court  said:  "It  seems  to  us  there  might  be 
more  color  for  this  contention,  or  some  part 
of  it,  if  the  mortgage  had  vested  the  title 
to  the  sheep  [the  mortgaged  property]  in 
the  mortgagees,  as  was  the  rule  of  the  com- 
mon law ;  but  under  our  law,  .  .  .  tlie 
title  remains  in  [the  mortgagor].  .  .  . 
He  being  the  owner  and  possessed  of  the 
sheep,  to  say  that  his  agreement  created,  as 
against  creditors,  a  trust  in  or  an  assign- 
ment of  the  proceeds  of  a  sale  which  he 
had  not  then  made,  or,  so  far  as  shown,  con- 
tracted to  make,  is  to  say  that  he  could 
create  a  secret  trust  in  the  sheep  or  a 
pledge  thereof  and  yet  retain  possession  of 
them, — contrary  to  the  statutes."  It  was 
said  also  that  the  retention  by  the  mort- 
gagor of  the  authority  to  collect  the  pro- 
ceeds was  inconsistent  with  the  idea  of  an 
equitable  assignment  thereof. 

In  Smith  v.  Clark,  100  Iowa,  605,  69  N. 
W.  1011,  a  chattel  mortgagee  permitted  the 
mortgagor  to  sell  the  property  under  an 
agreement  to  account  to  the  mortgagee  for 
the  proceeds.  Notes  were  taken  for  the 
proceieds  in  the  name  of  the  mortgagor,  and 
while  in  his  possession  execution  was  levied 
on  the  notes  by  a  judgment  creditor  of  the 
mortgagor,  the  creditor  having  no  knowl- 
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Deemer,  J.,  delivered  the  opinion  of  the 
court: 

Clemans  and  wife  were  tenants  of  a  farm 
owned  by  one  Mrs.  Carmody,  and  Icept  there- 
on certain  property  upon  which  the  landlord 
had  a  lien  for  rent  due  and  to  become  due. 
One  Jamison  had  a  chattel  mortgage  upon 
this  property,  which  was  superior  to  the 
lien  of  the  landlord.  Clemans  concluded 
to  quit  farming,  and  determined  to  have  a 
public  sale  of  his  property.  Before  an- 
nouncing this  sale,  he  secured  the  consent 
of  the  landlord  and  the  mortgagee,  upon 
condition  that  the  garnishee  Roberts  should 
act  as  clerk  of  the  sale,  and  that  the  pro- 
ceeds received  by  him  from  the  sale  should 
be  turned  over  to  the  mortgagee  and  the 
landlord  to  satisfy  the  indebtedness  due 
them.  Pursuant  to  this  arrangement,  a  pub- 
lic sale  was  had,  and  Roberts  received,  as 
proceeds  from  the  sale,  about  $1,300.  The 
indebtedness  secured  by  the  mortgage  was 
approximately  (1,000,  and  the  rent  amount- 


ed to  about  $400,  so  that  there  was  not 
enough  to  talce  care  of  these  two  debts. 

Plaintiff  held  a  judgment  against  the 
Clemans  amounting,  with  costs,  to  some- 
thing over  $200,  and  he  sued  out  an  execu- 
tion thereon,  which  was  served  by  garnish- 
ing Roberts  and  the  People's  National  Bank, 
of  which  he  (Roberts)  was  cashier,  on 
January  21,  1913.  The  sale  was  held  on 
the  20th  of  that  month,  and,  at  the  time 
of  garnishment,  Roberts  had  the  funds  aris- 
ing from  the  sale  in  his  bank.  Both  the 
cashier  and  his  bank  were  garnished,  and 
they  each  answered  that  they  did  not  owe 
tne  judgment  defendants  anything,  and  that 
they  had  no  money  or  property  of  theirs 
in  their  possession.  They  admitted  the 
facts  already  stated,  however,  and  further 
the  garnishee  Roberts  said: 

No  money  was  to  be  paid  to  Air.  Clemans 
until  after  the  expense  of  the  sale  was 
taken  out  first;  then  Mr.  Jamison's  claim 


edge  of  the  claims  of  the  mortgagee.  It  was 
held  that  the  execution  creditor  obtained  a 
valid  lien  upon  the  notes  superior  to  the 
interest  of  tiie  mortgagee. 

But  where  the  proceeds  are  to  be  paid 
directly  to  the  lienor,  it  has  been  held  that 
they  are  not  subject  to  garnishment  in  the 
hands  of  the  purchaser  by  a  creditor  of  the 
owner.  Thus,  in  Bergman  \.  Guthrie,  89 
Iowa,  290,  56  N.  W.  502,  where  a  father 
leased  land  to  a  son,  and  agreed  with  the 
latter  that  certain  property  covered  by  the 
landlord's  lien  should  be  sold  at  public  auc- 
tion and  the  proceeds  paid  to  the  father  in 
satisfaction  of  the  lien,  it  was  held  that 
the  proceeds  in  the  hands  of  the  purchasers 
were  not  subject  to  garnishment  by  cred- 
itors of  the  S(m,  the  proceeds  not  being  more 
than  enough  to  pay  the  balance  due  the 
lienor.  It  appears  that  the  agreement  was 
that  the  fatlier  should  receive  the  proceeds, 
and  that  in  fact  he  attended  the  sale  for 
this  purpose  and  did  receive  all  the  pro- 
ceeds except  that  garnished  in  the  action, 
and  it  was  said  that  the  effect  of  the  ar- 
rangement between  the  father  and  son  was 
not  to  release  the  liens,  but  to  recognize 
and  enforce  them  by  a  sale  of  the  property 
and  an  application  of  the  proceeds  to  the 
payment  of  the  debts;  that  the  father 
alone  was  entitled  to  the  proceeds,  and 
could  have  compelled  the  purchasers  to  set- 
tle with  him  for  the  amount  of  their  bids; 
that  the  son  had  no  right  to  the  money 
which  the  garnishees  were  owing  for  their 
purchases,  and  the  execution  creditors  ac- 
quired nothing  by  the  garnishment. 

And  in  Mclntyre  v.  Hauser,  131  Cal.  11, 
63  Pac.  69,  it  was  held  that  the  proceeds 
from  the  sale  of  mortgaged  property  were 
not  subject  to  garnishment  by  a  creditor 
of  the  mortgagor,  in  the  hands  of  the  pur- 
chaser, because  in  this  case  there  was  either 
a  novation  by  an  agreement  between  the 
mortgagor,  the  mortgagee,  and  the  pur- 
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chaser,  that  the  property  should  be  sold 
and  the  proceeds  paid  to  the  mortgagee  by 
the  purchaser,  or  there  was  an  equitable 
assignment  by  the  mortgagor  to  the  mort- 
gagee of  the  proceeds.  At  the  time  of  the 
contract  of  sale,  the  mortgagee  consented 
to  the  sale  provided  the  proceeds  were  paid 
to  him,  and  the  agreement  was  construed 
as  meaning  that  the  proceeds  should  be 
paid  by  the  purchaser  to  the  mortgagee. 
Whether  the  purchaser  knew  of  the  agree- 
ment was  regarded  as  immaterial,  so  far  as 
affected  the  rights  of  the  mortgagee  and  of 
the  creditor  of  the  mortgagor  to  the  pro- 
ceeds in  the  hands  of  the  purchaser.  This 
case  was  distinguished  from  Maier  v.  Free- 
man, supra,  on  the  ground  that  in  the  lat- 
ter case  the  property  had  not  been  sold  at 
the  time  of  the  agreement  between  the  mort- 
gagor and  the  mortgagee,  and  the  mort- 
gagor was  to  receive  the  proceeds  from  the 
sale,  whereas  in  the  Mclntyre  Case  the  con- 
sent of  the  mortgagee  was  given  at  the  time 
of  the  contract  for  the  sale  of  the  property, 
and  the  proceeds  were  to  be  paid  directly 
to  the  mortgagee  by  the  purchaser. 

Assuming  that  there  was  an  arrange- 
ment between  a  first  mortgagee  and  tha 
owner  of  personal  property  for  a  sale  there- 
of, not,  however,  in  the  mortgagee's  name, 
and  for  payment  c^  the  proceeds  to  a  bank 
to  be  applied  on  the  mortgage  debt,  the 
court  in  Smith  v.  Crawford  County  State 
Bank,  99  Iowa,  282,  61  N.  W.  378,  68  N. 
W.  690,  held  that  such  an  arrangement 
would  not  impress  upon  the  proceeds  the 
character  of  a  trust  fund,  or  make  the  own- 
er an  agent  of  the  mortgagee  for  a  sale 
of  the  property,  where  the  same  was  sold 
in  the  name  of  the  owner  ajid  the  proceeds 
were  by  his  direction  remitted  to  the  bank 
and  placed  to  his  own  credit.  Therefore, 
it  was  held  that  a  trust  would  not  be  de- 
clared in  favor  of  the  first  mortgagee  as 
to  the  proceeds  in  the  hands  of  the  bank. 
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was  to  be  satisfied  as  far  as  the  mortgaged 
property  would  go;  and  the  balance  was  to 
be  applied  on  Mrs.  Carmody'i  notes.  At 
no  time  did  I  have  any  money  in  my  pos- 
session that  I  would  pay  to  Mr.  Clemans 
after  haying  bad  instructions  from  him  to 
pay  the  money  to  other  parties.  The  notes 
of  Mr.  Jamison  and  Mrs.  Carmody  were 
left  with  me  at  that  time.  At  no  time  did 
I  have  any  money  in  my  possession  belong- 
ing to  Mr.  Clemans,  according  to  this  un- 
derstanding. I  mean  that  if  this  money 
from  the  sale  of  the  property  mortgaged  to 
Mr.  Jamison  is  to  be  paid  to  Mr.  Jamison, 
and  sufficient  of  the  other  property  not  sub- 
ject to  Jamison's  mortgage  be  paid  to  Mrs. 
Carmody,  that  exhausts  the  money.  I  hare 
money  in  my  hands,  the  proceeds  of  that 
sale,  and  had  at  the  time  I  was  garnished, 
sufficient  to  pay  the  claim  of  Mr.  Hoyt 
from  either  the  mortgaged  property  or  from 
the  other  property.  I  had  money,  at  the 
time  I  was  garnished,  sufficient  to  pay  Mr. 


Hoyt's  claim  from  either  class.  I  had  no 
money  in  my  hands  belonging  to  Mr.  Clem- 
ans at  the  time  I  was  garnished,  because 
he  (Clemans)  had  given  me  absolute  in- 
structions to  pay  it  to  other  parties. 

Q.  Was  there  anything  said  relative  to 
whether  or  not  Mr.  Jamison  and  Mrs.  Car- 
mody would  allow  the  sale  to  go  on  unless 
Mr.  Clemans  should  make  this  arrangement? 

A.  Well,  the  matter  was  talked  over  at 
the  bank,  at  the  time  I  mentioned,  that 
they  would  have  to  be  assured  that  their 
claims  would  be  taken  care  of  before  they 
allowed  the  sale  to  be  made;  that  is,  a  pub- 
lic sale. 

Q.  The  agreement  that  you  were  to  take 
the  money? 

A.  Yes. 

Q.  Before  they  would  let  the  sale  go  ont 

A.  Yes.  These  parties,  after  having  told 
Mr.  Clemans  before  me  that  they  wouldn't 
let  the  sale  go  on  unless  certain  terms  were 
complied  with,  did  allow  the  sale  to  go  on. 


which  was  a  second  mortgagee  of  the  prop- 
erty, where  the  latter,  without  notice  of 
the  alleged  agreement,  by  the  direction  of 
the  owner,  had  applied  the  proceeds  to  the 
payment  of  its  own  debt.  It  was  said  that 
the  lien  of  the  first  mortgagee  ceased  when 
the  sale  was  consummated,  and  that,  so  far 
as  third  persons  were  concerned,  he  must 
look  either  to  the  purchaser,  or  to  the 
owner  personally  in  case  he  failed  to  apply 
the  proceeds  of  sale  as  agreed;  and  that 
the  failure  of  the  owner  to  carry  out  the 
agreement  would  not  affect  the  right  of  the 
bank  to  the  proceeds,  especially  where,  as 
in  this  case,  it  had  no  notice  of  the  alleged 
arrangement. 

But  a  trust  was  held  in  Re  Maxwell,  83 
Iowa,  590,  50  K.  W.  56,  to  have  been 
created  in  favor  of  a  mortgagee  of  real 
estate  in  the  proceeds  from  the  sale  thereof 
deposited  in  a  bank  by  the  mortgagor  in 
his  own  name,  where,  after  selling  the  prop- 
erty, the  mortgagor  requested  the  mort- 
gagee to  release  the  mortgage  and  retain 
the  note,  which  she  did,  proposing  that  he 
would  reinvest  the  proceeds  for  her  in  her 
name,  and  part  of  the  proceeds  were  in  fact 
withdrawn  from  the  bank  and  invested  in 
other  real  estate  in  the  name  of  the  mort- 
gagee, the  balance  remaining  on  deposit  in 
the  bank  at  the  time  of  the  mortgagor's 
death.  The  facts  were  regarded  as  showing 
the  existence  of  a  trust  under  which  the 
intestate  held  the  proceeds  at  the  time  of 
his  death;  but  it  was  said  that  "a  mort- 
gage released  to  permit  a  sale  of  the  prop- 
erty free  from  its  lien  would  not  bind  the 
money  received  in  payment  for  the  prop- 
erty.'* 

In  Evans-Snider-Buel  Co.  v.  Bank  of 
Atchison  County,  76  Mo.  App.  449,  it  was 
held  that  a  mortgagee  of  cattle  had  waived 
his  rights  under  the  mortgage  by  receiving 
the  cattle  for  sale  on  commission  and  de- 
livering over  the  proceeds  to  the  mortgagor. 
L.R.A.1915C. 


The  action  was  by  the  mortgagee  against 
a  bank  in  which  the  mortgagor  had  de- 
posited the  proceeds,  and  which  had  paid 
out  the  money  to  the  mortgagor;  and  it 
was  said  that  even  if  the  bank  had  notice 
of  the  mortgage  and  knew  that  the  money 
deposited  with  it  came  from  the  sale  of  the 
cattle,  it  could  not  be  held  liable  to  the 
mortgagee,  for,  while  he  had  the  right  to 
make  the  sale  and  appropriate  the  proceeds 
to  the  payment  of  the  mortgage,  yet  he 
waived  his  right  under  the  mortgage  by 
delivering  the  proceeds  to  the  mortgagor. 

Where  mules  on  which  the  plaintiff  held 
a  chattel  mortgage  were,  with  his  consent, 
traded  for  horses,  and  the  horses  were  sold 
by  the  mortgagor  to  the  defendant,  it  was 
said  that,  the  mortgaged  property  having 
been  sold  with  the  consent  of  the  mortgagee, 
the  lien  of  the  mortgage  on  the  property 
was  discharged;  and  that  in  such  a  case 
it  would  be  only  by  virtue  of  some  agree- 
ment between  the  mortgagor  and  the  mort- 
gagee that  the  property  should  be  sold  in 
the  name  of  the  latter,  or  that  the  property 
w  money  received  in  exchange  should  be 
the  mortgagee's,  or  be  applied  on  the  mort- 
gage debt,  or  subjected  to  the  lien  of  the 
mortgage  as  a  substitute  for  the  property 
sold,  that  the  mortgagee  would  have  any 
lioi  upon  or  right  to  it.  Fairweather  v. 
Kelson,  76  Minn.  610,  79  N.  W.  606. 

That  a  chattel  mortgagee  by  consenting 
to  a  sale  of  the  property  by  the  mortgagor, 
and  application  of  the  proceeds  to  the  lat- 
ter's  own  use  (the  proceeds  being  deposited 
in  a  bank  in  tiie  name  of  bondsmen  of  the 
mortgagor  in  a  replevin  action  by  »  prior 
mortgagee  of  the  property),  waives  his  lien, 
so  that  the  balance  of  the  proceeds  in  the 
bank  after  satisfying  the  prior  mortgage  is 
subject  to  garnishment  bv  a  creditor  of  the 
mortgagor,  see  Carr  v.  Brawley,  34  Okla. 
500,  43  L.R.A.(N.S.)  302,  125  Pac.  1131. 

R.  E.  H. 
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with  the  verbal  understanding  between  Mr. 
Jamison,  Mr.  Troy,  and  myself  that  the 
proceeds  were  to  be  applied  as  I  stated.  I 
am  cashier  of  the  People's  National  Bank. 

On  this  record  appellant  insists  that  he 
was  entitled  to  judgment  against  the  gar- 
nishee condemning  the  entire  proceeds  in 
his  hands,  or  at  least  all  over  the  amount 
of  the  mortgage  indebtedness,  on  the  ground 
that,  by  consenting  to  the  sale,  both  the 
mortgagee  and  the  landlord  waived  their 
liens,  and  that  the  garnisliment  became  su- 
perior to  the  liens  of  either. 

It  is  doubtless  true  that  an  uncondi- 
tional consent  by  either  a  chattel  mortgagee 
or  a  landlord  to  the  sale  by  the  owner  of 
the  property  covered  by  their  liens  amounts 
to  a  waiver  thereof,  even  though  he  (the 
owner)  promises  to  turn  the  proceeds  over 
to  the  lien  holders.  See  Smith  t.  Clark, 
100  Iowa,  605.  69  N.  W.  1011;  Smith  v. 
Crawford  County  State  Bank,  99  Iowa,  282, 
61  N.  W.  378,  68  N.  W.  690;  Waters  v. 
Cass  County  Bank,  65  Iowa,  234,  21  N.  W. 
582;  Hartwig  v.  lies,  131  Iowa,  501,  109 
N.  W.  18.  This  is  upon  the  theory  that  the 
lien  does  not  follow  the  purchase  price,  and 
the  mortgagor  simply  becomes  liable  on  his 
promise  to  pay  over  the  proceeds,  upon 
which  there  is  no  lien  or  trust.  It  is  true 
that  in  the  case  at  bar  the  lien  holders  con- 
sented to  the  sale,  but  it  was  agreed  that 
the  proceeds  should  be  received  by  Roberts, 
who  was  agreed  upon  as  the  clerk  of  the 
sale,  and  that  he  should  hold  and  apply 
the  same  upon  the  indebtedness  secured  by 
the  chattel  mortgage  and  the  landlord's  lien. 
The  evidences  of  these  items  of  indebtedness 
were  turned  over  to  him  before  the  sale,  and 
he  received  the  proceeds  of  the  sale,  not  as 
the  agent  of  the  mortgagor,  but  as  trustee 
for  the  lien  holders.  As  soon  as  they 
reached  his  hands,  they  became  subject  to 
this  trust,  and  he  was  under  no  obligation 
to  pay  them  over  to  the  original  owners, 
nor  could  they  have  collected  the  same  from 
him.  His  only  duty  to  Clemans  was  to  hold 
and  faithfully  apply  the  funds. 

The  original  owners  of  the  property  could 
not  have  recovered  the  funds  from  him, 
nor  could  they  have  brought  any  action 
against  him  save  for  a  breach  of  trust. 
The  money  was  never  in  the  hands  of  the 
mortgagors  or  lessees,  and  the  proceeds  of 
the  property  has  at  all  times  been  in  the 
possession  of  the  trustee,  Roberts,  pursuant 
to  the  agreement  made  at  the  time  consent 
was  given  to  the  sale  of  the  property.  In 
this  respect  the  case  differs  from  those  re- 
lied upon  by  appellant's  counsel.  Bergman 
v.  Guthrie,  89  Iowa,  290,  56  N.  W.  502,  an- 
nounces the  principles  which  should  govern 
this  controversy. 
L.R.A.191SC. 


It  is  elementary  that,  as  a  general  rule, 
a  garnishing  creditor  acquires  no  greater 
rights  against  the  garnishee  than  the  judg- 
ment debtor  would  have  had  against  him, 
had  he  sought  to  recover  from  the  garnishee, 
and  it  is  manifest,  under  the  facts  above 
stated,  that  the  Clemans  could  not  have 
recovered  anything  from  Roberts  save  as 
for  a  breach  of  trust.  What  was  done 
amounted  to  little,  if  anything,  more  than 
a  foreclosure  of  the  mortgage  and  land- 
lord's lien  by  notice  and  sale,  and  in  such 
case  consent  of  all  parties  to  the  sale  does 
not  discharge  the  lien.  But,  if  it  does,  the 
proceeds  in  either  case  are  impressed  with 
a  trust  by  agreement  of  the  parties.  The 
trustee  has  at  all  times  been  in  possession 
of  the  proceeds,  and  his  claim  thereto,  un- 
der the  trust  reposed  in  him,  is  superior  to 
a  garnishment  by  a  judgment  creditor  of 
the  original  owner  of  the  property.  No 
amount  of  argument  can  make  this  plainer. 
If  authorities  be  needed,  we  cite  the  follow- 
ing as  suflicient  for  the  purposes  of  the 
case:  Peregoy  ▼.  Wheeler,  88  Iowa,  732, 
55  N.  W.  462;  Jones  v.  Turck,  33  Iowa, 
246. 

We  find  no  error,  and  the  judgment  must 
be,  and  it  is,  affirmed. 

Liadd,  Ch.  J.,  and  Oaynor  and  Withrow, 
JJ.,  concur. 


KANSAS  SUPREMi:  COURT. 

YOUNG    MEN'S    CHRISTIAN    ASSOCIA- 
TION OF  SALINA,  KANSAS,  et  al., 

V. 

UNITED  STATES  FIDELITT  k  GUARAN- 
TY COMPANY,  Appt. 


(90  Kan.  332,  133  Fac.  894.) 


final 


Building  contract  —  advances 
payment. 

1.  A  contract  for  the  erection  of  a  building 
contained  a  clause  which,  after  reciting  the 
whole  sum  to  be  paid  for  work  and  ma- 
terials, provided  "that  such  sum  shall  be 
paid  by  the  owners  to  the  contractors  in 
current  funds  and  only  upon  the  certificates 

Headnotes  by  Pobteb,  J. 


Note.  —  For  release  of  surety  on  build- 
ing contractor's  bond  by  making  payments 
not  authorized  by  contract,  see  notes  to 
First  Nat.  Bank 'v.  Fidelity  &  D.  Co.  6 
L.R.A.(N.S.)  418,  and  Morgan  v.  Salmon, 
L.R.A.1915B,  407. 

As  to  character  of  and  rules  governing 
contracts  by  corporations  engaged  for  profit: 
in  tl  c  business  of  guarantying  the  fidelity 
or  contracts  of  other  persons,  see  note  to 
George  A.  Hormel  &  Co.  v.  American  Bond- 
ing Co.  33  I.^R.A.(N.S.)  613. 
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of  the  architects,  as  follows:  On  or  before 
tho  tirst  of  every  month  the  architects  shall 
make  vnritten  estimates  of  all  work  and  ma- 
terial furnished  on  the  contract  during  tlie 
preceding  thirty  days,  and  SO  per  cent  of 
same  shall  be  paid  the  contractors  by  the 
owners  when  presented.  The  final  payment 
shall  be  made  within  ten  days  aft«r  the  com- 
pletion of  the  work  included  in  this  contract, 
and  all  payments  shall  be  due  when  certifl- 
catcs  for  the  same  are  issued."  Held,  that 
"the  final  payment"  referred  to  the  20  per 
cent  of  the  amount  of  the  estimates  after  the 

80  per  cent  had  been  paid. 

Principal  and  surety  —  contractor's 
bond  ^  failure  to  retain  stipulated 
sum. 

2.  A  bond  of  indemnity  was  executed  by  a 
surety  company  against  pecuniary  loss  re- 
sulting from  the  failure  of  a  contractor  to 
comply  with  the  terms  of  a  building  con- 
tract. The  bond  referred  to  the  contract 
and  contained  a  condition  that  no  liability 
bhould  attach  to  the  surety  unless  the 
owner  should  give  notice  to  and  obtain  the 
consent  of  the  surety  before  making  the 
final  payment  provided  for  in  the  contract. 
Held,  that  the  failure  to  retain  the  required 
percentage  discharged  the  surety  to  the  ex- 
tent of  the  premature  payments. 

(Johnston,  Ch.  J.,  and  Burcb  and  Benson, 
JJ.,  dissent.) 

(July  5,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Saline  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  breach  of  the  condi- 
tions of  a  bond  guarantying  the  faithful 
performance  of  a  contract  for  the  erection 
of  a  building.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Z.  C.  Mlllikin,  for  appellant: 

The  required  percentage  of  money  earned 
by  the  contractor  was  not  retained  by  the 
owner  as  required  by  the  bond,  and  the  vio- 
lation of  this  condition  discharged  the 
surety. 

First  Nat.  Bank  v.  Fidelity  &  D.  Co.  145 
Ala.  335,  6  L.R.A.(N.S.)  423,  117  Am.  St. 
Rep.  45,  40  So.  415,  8  Ann.  Cas.  241 ;  Leien- 
docker  v,  ^Etna  Indemnity  Co.  52  Wash. 
e09,  101  Pae.  220;  Electric  Appliance  Co. 
v.  United  States  Fidelity  &  G.  Co.  110  Wis. 
434,  53  L.R-A.  609,  85  N.  W.  650;  Long  v. 
American  Surety  Co.  23  N.  D.  492,  137  N. 
W.  41;  Loncrgan  v.  San  Antonio  Loan  & 
T.  Co.  101  Tex.  63,  22  L.R.A.(N.S.)  364, 
130  Am.  St.  Rep.  803,  104  S.  W.  1061,  108 
S.  W.  870;  Harris  v.  Taylor,  150  Mo.  App. 
291,  129  S.  W.  995;  Alcatraz  Masonic  Hall 
Asso.  V.  United  States  Fidelity  &  G.  Co.  3 
CaL  App.  338,  85  Pac.  156;  Cowdery  v. 
Rahn,  105  Wis.  455,  76  Am.  St.  Rep.  921, 

81  N.  W.  882;  Eager  v.  Seeds,  21  Okla.  524, 
96  Pac.  646;  Granite  Bldg.  Co.  v.  Saville, 
L.R.A.1915C. 


101  Va.  217,  43  S.  E.  361;  Beech  Grove 
Improv.  Co.  v.  Title  Guaranty  &  S.  Co.  50 
Ind.  App.  377,  98  N.  E.  373;  Moore  v.  Title 
Guaranty  &  T.  Co.  161  Mo.  App.  266,  131 
S.  W.  477;  Chester  v.  Leonard,  68  Conn. 
495,  37  Atl.  397;  Fels  &  Co.  v.  Massachu- 
setts Bonding  &  T.  Co.  48  Pa.  Super.  Ct. 
27;  Knight  &,  J.  Co.  v.  Castle,  172  Ind.  97, 
27  L.R.A.(N.S.)  673,  87  N.  E.  976;  Backus 
v.  Archer,  109  Mich.  666,  67  N.  W.  913; 
Fidelity  &  D.  Co.  v.  Agnew,  82  C.  C.  A. 
103,  152  Fed.  965;  Museum  of  Fine  Arts 
V.  American  Bonding  Co.  211  Mass.  124,  97 
N.  E.  633;  O'Neill  v.  Title  Guaranty  &  T. 
Co.  113  C.  C.  A.  211,  191  Fed.  570;  Na- 
tional Surety  Co.  v.  Long,  60  C.  C.  A.  623, 
125  Fed.  887;  Simonson  v.  Grant,  36  Minn. 
439,  31  N.  W.  861;  Bell  v.  Trimby,  — 
Tenn.  — ,  38  S.  W.  100;  22  Cyc.  93;  O'Con- 
nell  V.  New  York  &  N.  H.  R.  Co.  187  Mass. 
272,  72  N.  E.  979. 

Messrs.  C.  W.  Burcb  and  B.  I.  Uto- 
wich,  for  appellees: 

The  right,  under  the  terms  of  the  con- 
tract, to  retain  20  per  cent  of  the  contract 
price,  was  a  right  exclusive  to  the  owners, 
which  they  might  exercise  or  not  as  they 
saw  fit,  and  their  failure  to  retain  20  per 
cent  would  not  release  the  surety  upon  the 
bond. 

Meyers  v.  Wood,  26  Tex.  Civ.  App.  691, 
65  S.  W.  671. 

The  surety  was  not  relieved  by  the  pay- 
ments made. 

Chapman  v.  Eneberg,  96  Mo.  App.  127,  08 
S.  W.  974;  United  States  Fidelity  &  G.  Co. 
V.  Baptist  Church,  31  Ky.  L.  Rep.  520,  102 
S.  W.  325;  Wolf  v.  .(Etna  Indemnity  Co. 
163  Cal.  697,  126  Pac.  470;  St.  John's  Col- 
lege V.  Mtna.  Indemnity  Co.  135  App.  Div. 
480,  120  N.  Y.  Supp.  496;  Fidelity  &  D. 
Co.  V.  Robertson,  136  Ala.  379,  34  So.  933; 
American  Surety  Co.  v.  Scott,  18  Okla.  264, 
90  Pac.  7 ;  Blauvelt  v.  Kemon,  196  Pa.  128, 
46  Atl.  416;  ^tna  Indemnity  Co.  v.  Waters, 
110  Md.  673,  73  Atl.  713;  People's  Lumber 
Co.  V.  Gillard,  136  Cal.  56,  68  Pac.  576; 
Illinois  Surety  Co.  v.  Garrard  Hotel  Co.  — 
Ky.  — ,  118  S.  W.  967;  New  Haven  v.  Na- 
tional Steam  Economizer  Co.  79  Conn.  482, 
65  Atl.  969;  Allen  County  v.  United  States 
Fidelity  &  G.  Co.  122  Ky.  825,  93  S.  W. 
44;  De  Mattos  v.  Jordan,  15  Wash.  378,  46 
Pae.  402;  Drumheller  v.  American  Surety 
Co.  30  Wash.  530,  71  Pac.  25;  Lakeside 
Land  Co.  v.  Empire  State  Surety  Co.  105 
Minn.  213,  117  N.  W.  431. 

Messrs.  McCllntock  &  Qnant.  Thomas 
Ii.  Bond,  and  David  Ritchie  also  for  ap- 
pellees. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

The  question   to  be  determined   in   this 
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case  is  whether  a  bond  given  by  a  surety 
company  guarantying  the  faithful  perform- 
ance of  a  contract  for  the  erection  of  a 
building  is  discharged  by  the  failure  of  the 
owner  to  retain  the  final  payment  provided 
for  in  the  contract  until  the  completion  of 
the  building  and  until  the  bonding  company 
has  consented  thereto. 

The  defendant  is  a  corporation  engaged 
in  writing  surety  bonds  for  compensation. 
In  November,  1909,  A.  H.  Ritter  &  Son, 
builders,  entered  into  a  written  contract 
with  the  Young  Men's  Christian  Association 
of  Salina  (herein  referred  to  as  the  "asao- 
elation")  for  the  construction  of  an  asso- 
ciation building  at  a  cost  of  $34,600.  The 
contract  was  executed  in  duplicate,  and  a 
copy  with  exhibits  showing  the  plans  and 
specifications  was  submitted  to  the  bonding 
company,  and  in  December,  1909,  the  com- 
pany executed  its  bond,  for  which  it  was 
paid  a  premium.  The  building  was  finally 
completed  except  as  to  a  few  minor  details 
in  the  fall  of  1910.  The  contractor  de- 
faulted in  payment  of  certain  claims  for 
material  and  labor,  and  some  of  the  sub- 
contractors filed  liens.  The  association 
brought  suit  on  the  bond  to  recover  dam- 
ages for  the  breach  of  its  conditions.  The 
jury  returned  a  verdict  for  the  association 
and  also  made  findings  of  fact.  The  de- 
fenses were  raised  by  a  demurrer  to  the 
evidence,  by  a  motion  for  a  directed  ver- 
dict, and  a  motion  for  judgment  on  the 
findings. 

The  building  contract  provided,  among 
other  things,  that  the  building  was  to  be 
erected  according  to  plans  and  specifications 
prepared  by  a  firm  of  architects  at  Salina 
and  under  their  direction,  and  that  they 
should  construe  the  meaning  of  the  plans 
and  specifications.  During  the  progress  of 
the  work  a  dispute  as  to  whether  the  base- 
ment walls  should  be  21  or  25  inches  in 
thickness  arose  between  the  association  and 
the  architect  Smith,  who  acted  for  his  firm, 
which  resulted  in  his  resignation.  The  as- 
sociation thereupon  substituted  one  Barnes, 
its  secretary,  who  from  that  time  acted  as 
superintendent  of  construction.  He  was 
without  experience  as  an  architect  or  build- 
er, and  his  substitution  without  notice  to 
or  knowledge  of  the  bonding  company  is 
one  of  the  defenses  pleaded  in  the  answer 
and  relied  upon  at  the  trial.  Another  de- 
fense is  that  certain  material  alterations  in 
the  plans  were  made  without  the  knowledge 
or  consent  of  the  surety.  The  third  defense 
is  that  the  required  percentage  of  money 
earned  by  the  contractor  was  not  retained 
by  the  association  as  required  by  the  bond, 
and  that  the  failure  to  comply  with  this 
condition  discharged  the  surety.  From  our 
view  of  the  case  it  is  not  deemed  necessary 
L.R.A.1915C. 


to  consider  any  of  these  defenses  except  the 
last. 

In  respect  to  this  defense  the  asso- 
ciation makes  the  contention:  First,  that 
the  provision  in  the  contract  whereby  it  was 
to  pay  80  per  cent  of  the  written  estimates 
of  all  work  and  material  for  thirty  days  pre- 
ceding the  first  of  each  month  does  not  in 
so  many  words  say  that  20  per  cent  should 
be  retained,  or  that  the  final  payment  men- 
tioned should  be  20  per  cent  of  such  esti- 
mates; and,  second,  that  the  provision  was 
solely  for  its  benefit,  and  not  that  of  the 
surety,  and  moreover  was  not  a  provision 
prohibiting  it  from  making  payment  in  full 
at  any  time  it  saw  fit  to  do  so,  but  on  the 
contrary  it  was  intended  by  the  provision 
that  it  should  be  wholly  optional  wi  j  the 
association  to  retain  part  of  the  payments, 
or  to  pay  the  whole  sums  due  to  the  con- 
tractors for  any  work  or  material  furnished 
"when  certificates  for  the  same"  were  issued. 

As  to  the  first  contention,  we  think  it 
is  clear  that  the  contract  provision  for  the 
payment  of  80  per  cent  of  the  estimates  of 
material  and  work  furnished  contemplated 
that  20  per  cent  might  be  retained  as  the 
"final  payment,"  and  that  the  only  reason- 
able construction  to  be  given  to  the  words 
"final  payment"  is  that  they  mean  20  per 
cent;  that  is,  the  percentage  remaining  due 
after  the  payment  of  the  80  per  cent  men- 
tioned. 

Article  9  of  the  contract  reads:  "It  is 
hereby  mutually  agreed  between  the  parties 
hereto  that  the  sum  to  be  paid  by  the  own- 
ers to  the  contractors  for  said  work  and 
materials  shall  be  thirty-four  thousand  six 
hundred  ($34,600)  dollars,  subject  to  ad- 
ditions and  deductions  as  hereinbefore  pro- 
vided, and  that  such  sum  shall  be  paid  by 
the  owners  to  the  contractors  in  current 
funds,  and  only  upon  the  certificates  of  the 
architects,  as  follows:  On  or  about  the 
first  of  every  month  the  architects  shall 
make  written  estimates  of  all  work  and  ma- 
terial furnished  on  the  contract  during  the 
preceding  thirty  days,  and  80  per  cent  of 
same  shall  be  paid  the  contractors  by  the 
owners  when  presented.  The  final  payment 
shall  be  made  within  ten  days  after  the  com- 
pletion of  the  work  included  in  this  con- 
tract, and  all  payments  shall  be  due  when 
certificates  for  the  same  are  issued." 

The  bond  refers  to  the  contract,  and  the 
conditions  of  the  bond  in  respect  to  the 
matter  under  consideration  r^id:  "Now 
therefore,  the  condition  of  the  ioregoing  ob- 
ligation is  such  that  if  the  said  principal 
shall  well  and  truly  indemnify  and  save 
harmless  the  said  obligee  from  any  pecu- 
niary loss  resulting  from  the  breach  of  any 
of  the  terms,  covenants,  or  conditions  of  the 
said  contract  on  the  part  of  the  said  prin- 


Digitized  by 


Google 


YOUNG  MEN'S  CHRISTIAN  ASSO.  v.  UNITED  STATES  F.  &,  G.  CO. 


173 


eipal  to  be  performed,  then  this  obligation 
shall  be  void,  otherwise  to  remain  in  full 
force  and  effect  in  law,  provided,  however, 
that  this  bond  is  issued  subject  to  the  fol- 
lowing conditions  and  provisions:  First. 
That  no  liability  shall  attach  to  the  surety 
hereunder  unless  in  the  event  of  any  default 
oo  the  part  of  tiie  principal  in  the  perform- 
ance of  any  of  the  terms,  covenants,  or  con- 
ditions of  said  contract,  the  obligee  shall 
promptly,  and  in  any  event  not  later  than 
thirty  days  after  knowledge  of  such  default, 
deliver  to  the  surety  at  its  office  in  the  city 
of  Baltimore,  written  notice  thereof  with  a 
statement  of  the  principal  facts  showing 
such  default  and  the  date  thereof;  nor  un- 
less the  said  obligee  shall  deliver  written 
notice  to  the  surety  at  its  office  aforesaid, 
and  the  consent  of  the  surety  thereof  ob- 
tained, before  making  to  the  principal  the 
final  payment  provided  for  under  the  con- 
tract herein  referred  to.  Second.  That  in 
case  of  such  default  on  the  part  of  the  prin- 
cipal, the  surety  shall  have  the  right,  if  it 
so  desires,  to  assume  and  complete  or  pro- 
cure the  completion  of  said  contract,  and 
in  case  of  such  default  the  surety  shall  be 
subrogated  and  entitled  to  all  the  rights 
and  properties  of  the  principal  arising  out 
of  said  contract  and  otherwise,  including 
all  sureties  and  indemnities  theretofore  re- 
ceived by  the  obligee  and  all  deferred  pay- 
ments, retained  percentages,  and  credits  due 
to  the  principal  at  the  time  of  such  default, 
or  to  become  due  thereafter  by  the  terms 
and  dates  of  the  contract." 

In  their  brief  counsel  for  plaintiff  (ap- 
pellee) say:  "Appellant  in  his  brief  as- 
sumes that  the  contract  and  bond  required 
the  retention  of  20  per  cent  of  the  contract 
price  until  final  settlement  was  made.  Nei- 
ther the  contract  nor  the  bond  contains 
any  such  recital  or  provision.  Contracts 
and  bonds  in  other  cases  may  contain  such 
recitals.  No  provision  was  made  in  the 
contract  in  this  case  for  the  retention  of  any 
percentage  until  final  settlement.  .  .  . 
The  language  of  the  contract  is  '80  per  cent 
of  which  shall  be  paid  the  contractors  by 
the  owners,'  and  is  not,  as  counsel  assumes, 
'20  per  cent  shall  be  retained  by  the  own- 
ers.' And  the  contract  further  provides 
that  'all  payments  shall  be  due  when  cer- 
tificates for  the  same  are  issued.'  These 
are  the  only  provisions  in  either  contract 
or  bond  concerning  payment  or  retention 
of  any  per  cent." 

In  OTJTeill  v.  Title  Guaranty  A:  T.  Co. 
113  C.  C.  A.  211,  191  Fed.  570,  the  contract 
provided:  "Payments  to  be  made  on  the 
first  day  of  each  month  in  the  following 
manner:  Ninety  per  cent  of  the  amount  of 
labor  and  material  in  place  in  said  building, 
and  50  per  cent  of  the  amount  of  material 
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on  the  ground,  the  final  payment  to  be  made 
when  the  building  is  fully  completed  to  the 
satisfaction  of  the  architect."  p.  571.  The 
court  of  appeals  for  the  sixth  circuit  ap- 
proved the  holding  of  the  trial  court,  which 
was  stated  in  the  following  language:  "I 
think  the  parties  contemplate,  in  such  a 
contract,  that  at  least  10  per  cent  of  the 
contract  price  shall  be  found  remaining  in 
the  final  payment  to  be  made,  and  that, 
when  the  owner  has  paid,  on  estimates,  90 
per  cent  of  the  contract  price,  he  should 
at  least  prima  facie  treat  the  remainder 
as  the  final  payment."    p.  572. 

In  Cowdery  v.  Hahn,  106  Wis.  455,  76 
Am.  St.  Rep.  923,  81  N.  W.  883,  the  con- 
tract  provided  that  payments  were  to  be 
made  from  time  to  time  in  amounts  up  to 
85  per  cent  of  the  value  of  the  material 
furnished  and  the  labor  performed;  final 
payment  to  be  made  within  thirty  days 
after  the  contract  was  fulfilled,  all  payments 
to  be  made  upon  written  certificates.  It 
was  construed  as  meaning  that  only  85  per 
cent  was  to  be  paid  during  the  progress  of 
the  work,  and  15  per  cent  after  the  con- 
tract was  fulfilled,  and  that  the  payment 
of  the  entire  contract  price,  when  $275  of 
the  work  remained  to  be  done,  released  the 
surety,  who  in  that  case  was  a  private  in- 
dividual, and  not  a  surety  company. 

As  before  stated,  we  think  the  only  rea- 
sonable construction  of  the  language  of  the 
building  contract  is  that  the  "final  pay- 
ment" mentioned  was  the  20  per  cent  re- 
maining after  the  payment  of  80  per  cent 
of  the  amount  of  the  estimates.  It  obvi- 
ously could  not  have  been  intended  to  refer 
to  the  amoimts  that  happened  to  remain 
unpaid  to  the  contractor  or  to  subcontrac- 
tors on  claims  for  labor  and  material  at 
the  time  the  building  was  completed.  ITiere 
is  some  conflict  in  the  authorities  upon  the 
question  of  whether  a  provision  of  this  char- 
acter in  a  building  contract  is  solely  for 
the  benefit  of  the  owner,  or  for  the  mutual 
benefit  of  the  owner  and  the  surety.  The 
bond  refers  to  the  contract,  and  the  authori- 
ties are  well  settled  that  the  two  must  be 
construed  together.  They  constituted  one 
transaction.  The  contract  for  the  erection 
of  the  building  was  entered  into  first.  Be- 
fore any  steps  were  taken  under  the  con- 
tract, a  copy  of  it  was  furnished  to  the  bond- 
ing company  and  an  application  made  for 
indemnity.  The  bond  guarantees  the  faith- 
ful performance  of  the  contract  upon  cer- 
tain conditions,  among  which  is  the  condi- 
tion that  no  liability  shall  attach  to  the 
surety  unless  the  association  "shall  deliver 
written  notice  to  the  surety,"  and  the  con- 
sent of  the  surety  obtained,  before  making 
"the  final  payment  provided  for  in  the  con- 
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tract  herein  referred  to."  There  would  be 
nothing  upon  which  this  carefully  worded 
provision  for  the  protection  of  the  surety 
could  operate,  if,  as  contended,  the  plaintiff 
had  the  right  to  pay  out  the  entire  contract 
price  before  the  completion  of  the  building 
and  without  notice  to  the  surety.  In  our 
opinion  the  provision  in  the  contract  that 
"all  payments  shall  be  due  when  certificates 
for  the  same  are  issued"  cannot  be  con- 
strued to  destroy  the  meaning  of  "the  final 
payment,"  but  it  must  be  read  together  with 
what  precedes  it  in  the  same  article  in 
reference  to  the  final  payment.  That  part 
of  the  contract  reads:  "On  or  before  the 
first  of  every  month  the  architects  shall 
make  written  estimates  of  all  work  and  ma- 
terial furnished  on  the  contract  during  the 
preceding  thirty  days,  and  80  per  cent  of 
same  shall  be  paid  the  contractors  by  the 
owners  when  presented.  The  final  payment 
shall  be  made  within  ten  days  after  the 
-completion  of  the  work  included  in  this  con- 
tract, and  all  payments  shall  be  due  when 
certificates  for  the  same  are  issued." 

There  is  no  ambiguity.  The  words  "all 
payments  shall  be  due  when  certificates  for 
the  same  are  issued"  refer  to  the  80  per 
cent  of  each  estimate,  and  this  provision  is 
clearly  for  the  benefit  of  the  contractor. 
In  the  first  instance,  before  there  was  any 
surety,  the  provision  in  the  contract  au- 
thorizing the  owner  to  retain  20  per  cent 
as  a  final  payment  was  solely  for  the  benefit 
of  the  association.  As  between  it  and  the 
contractor  the  association  might  waive  the 
right  to  retain  the  amount  due  above 
the  80  per  cent  and  pay  the  entire  amount 
of  each  estimate.  Eighty  per  cent  it  was 
obliged  to  pay  when  estimates  from  the 
architects  were  presented.  And  all  such 
payments  were  due  to  the  contractor  as  a 
matter  of  right  "when  certificates  for  the 
same"  were  issued.  When  the  bonding  com- 
pany made  its  contract  with  the  associa- 
tion, the  provision  for  retaining  all  sums 
due  upon  estimates  above  the  80  per  cent 
became  a  condition  which  the  association,  as 
between  itself  and  the  bonding  company, 
was  obliged  to  fulfil.  The  contract  of  surety- 
ship expressly  provides  that  the  surety 
shall  not  be  liable  unless,  upon  written  no- 
tice to  the  surety,  its  consent  be  obtained 
before  making  final  payment,  and  in  case 
of  default  there  is  a  provision  subrogating 
the  surety  to  all  the  riglits  of  the  principal 
arising  out  of  the  contract  for  the  erection 
of  the  building,  including  all  deferred  pay- 
ments and  "retained  percentages."  The  pur- 
pose of  a  provision  for  retaining  a  per- 
centage of  the  money  due  in  contracts  of 
this  character  has  been  stated  by  the  courts 
to  be  primarily  to  remove  from  the  con- 
tractor the  temptation  to  abandon  his  work, 
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and  to  furnish  an  incentive  for  him  to  con- 
tinue until  the  final  completion  of  the  con- 
tract. 

"The  object  of  reserving  such  percentages 
is  manifestly  to  furnish  an  incentive  to  the 
contractor  to  finish  the  work,  and  to  secure 
both  the  owner  and  guarantor;  and  it  has 
been  so  often  held  that  a  failure  on  the 
part  of  the  owner  to  retain  the  percentage 
will  release  the  surety  that  little  more  than 
a  citation  of  some  of  the  decisions  is  neces- 
sary." O'Neill  v.  Title  Guaranty  jc  T.  Co. 
113  0.  C.  A.  211,  191  Fed.  570. 

In  Prairie  State  Nat.  Bank  t.  United 
States,  164  U.  S.  227,  41  L.  ed.  412,  17  Sup. 
Ct.  Rep.  142,  Justice  White  said:  "That  a 
stipulation  in  a  building  contract  for  the 
retention,  until  the  completion  of  the  work, 
of  a  certain  portion  of  the  consideration,  is 
as  much  for  the  indemnity  of  him  who  may 
be  guarantor  of  the  performance  of  the  work 
as  for  him  for  whom  the  work  is  to  be  per- 
formed ;  that  it  raises  an  equity  in  the  surety 
in  the  fund  to  be  created;  and  that  a  dis- 
regard of  such  stipulation  by  the  voluntary  . 
act  of  the  creditor  [owner]  operates  to  re- 
lease the  sureties  is  amply  sustained  by  au- 
thority."   p.  233. 

Counsel  for  the  bonding  company  concedes 
that  the  rules  of  strict  construction  applica- 
ble to  ordinary  sureties  are  not  enforced  in 
the  case  of  a  bond  written  by  a  corporation 
engaged  in  the  business  (Hull  v.  Massa- 
chusetts Bonding  &  Ins.  Co.  86  Kan.  342, 
120  Pac.  544;  Chicago  Lumber  Co.  v.  Doug- 
las, 89  Kan.  308,  44  L.R.A.(N.S.)  843,  131 
Pac.  563),  but  contends  that  the  obligation 
cannot  be  extended  beyond  the  plain  mean- 
ing of  the  expressed  terms. 

In  the  case  of  George  A.  Hormel  &  Co.  r. 
American  Bonding  Co.  112  Minn.  288,  33 
L.R.A.(N.S.)  513,  128  N.  W.  12,  the  su- 
preme court  of  Minnesota  had  the  same 
question  before  it.  After  deciding  that 
bonds  of  this  character,  though  resemblim^ 
contracts  of  suretyship,  are  in  effect  con- 
tracts of  insurance,  to  which  the  rules  of 
construction  peculiar  to  contracts  of  surety- 
ship proper  do  not  apply,  the  court  laid 
down  the  following  general  rule:  "If  a 
guaranty  insurance  bond  is  f»irly  open  to 
two  constructions,  one  of  which  will  uphold 
and  the  other  defeat  the  claim  of  the  in- 
sured, that  should  be  adopted  which  is  most 
favorable  to  the  insured;  but  the  plain  in- 
tention of  the  parties  cannot  be  nullified  by 
construction."  Syl.  If  2.  The  jury  had  found 
that  there  was  no  failure  to  retain.  The 
court,  while  adopting  and  approving  the 
liberal  rule  of  construction  of  such  con- 
tracts, reversed  the  judgment  on  the  ground 
that  the  owner  had  failed  to  comply  with  a 
I  provision  of  the  contract  requiring  him 
within  a  reasonable  time  to  notify  the  corn- 
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pany  of  the  contractor's  default.  The  case 
ia  reported  in  33  L.R.A.(N.S.)  613,  with 
a  quite  exhaustive  note  in  which  the  author 
says  that  the  case  is  sustained  by  the  over- 
whelming weight  of  authority,  and  that,  if 
a  contract  of  this  Icind  is  ambiguous  or 
fairly  open  to  two  constructions,  it  will  be 
construed  favorably  to  the  assured.  The 
Minnesota  court  in  the  case  just  quoted 
from  approves  the  pro  tanto  rule  as  applied 
to  the  provision  requiring  that  a  percentagc 
of  the  cost  price  be  retained  until  the  com- 
pletion of  the  building.  This  is  in  accord 
with  the  rule  that  is  frequently  adopted  iu 
construing  ordinary  insurance  policies.  The 
pro  tanto  rule  which  is  followed  by  some 
of  the  courts  regards  the  failure  to  retain 
the  required  percentage  as  releasing  the 
surety  to  the  extent  of  the  unauthorized 
payment.  Other  courts,  which  follow  the 
same  strict  interpretation  of  contracts  of 
this  kind  as  in  cases  of  volunteer  or  gra- 
tuitous sureties,  go  to  the  full  extent  of 
holding  that  the  failure  to  retain  the  re- 
quired percentage  will  discharge  the  surety 
absolutely  and  in  any  event. 

The  two  lines  of  authorities  fairly  illus- 
trate the  application  of  the  two  rules  of  con- 
struction. In  the  Minnesota  case,  supra. 
the  court  approved  an  instruction  af  the 
trial  court  submitting  to  the  jury  the  ques- 
tion of  fact  whether  the  owner  failed  to  re- 
tain the  percentage,  and  this  upon  the 
theory  that,  if  there  was  a  failure  to  retain, 
"it  released  the  bond  pro  tanto  only."  On 
this  branch  of  the  question  the  court  said: 
"It  was  held  in  the  case  of  Simonson  v. 
Grant,  36  Minn.  439,  31  N.  W.  881,  that 
such  an  overpayment  would  release  the 
surety  absolutely.  That  case,  however,  was 
not,  as  is  this  case,  one  of  guaranty  insur- 
ance, and  the  rule  of  strict  construction  was 
applied.  It  would  seem  to  follow  logically, 
from  the  rule  of  construction  applicable  to 
guaranty  insurance,  that  any  overpayment 
would  release  the  surety  company  pro  tanto 
only."    112  Minn.  295. 

No  reason  is  suggested  why  a  surety  com- 
pany may  not  by  its  contract  require  that 
the  usual  percentage  of  the  building  cost 
•hall  be  retained  until  the  building  is  com- 
pleted, and  until  it  has  notice  of  the  de- 
fault of  the  contractor  and  consents  to  the 
final  payment.  We  are  impressed  with  the 
reason  and  justice  of  the  rule  that  a  surety 
company,  although  engaged  in  the  business 
for  profit,  should  be  released  from  liability 
to  the  extent  of  any  payments  made  in  ex- 
cess of  the  amount  or  in  advance  of  the  time 
expressly  provided  in  the  bond  itself.  To 
hold  otherwise  would  require  the  courts  to 
make  for  the  parties  a  new  contract,  and 
one  not  contemplated  at  the  time  the  con- 
tract sued  upon  was  entered  into. 
I..R.A.1915C. 


The  following  authorities  are  in  point  on 
the  general  proposition:  Backus  v.  Archer, 
109  Mich.  066,  67  N.  W.  913;  Kiessig  v. 
Allspaugh,  91  Cal.  231,  13  L.R.A.  418, 
27  Pac.  653;  Glenn  County  v.  Jones,  146 
Cal.  518,  80  Pac.  695,  2  Ann.  Cas.  764; 
Fidelity  &  D.  (  o.  v.  Agnew,  82  C.  C.  A.  103. 
152  Fed.  955;  Shelton  v.  American  Surety 
Co.  60  C.  C.  A.  94,  131  Fed.  210.  And  as 
to  failure  to  comply  with  a  condition  re- 
quiring notice  to  the  surety,  see  Knight  & 
J.  Co.  v.  Castle,  172  Ind.  97,  27  L.R.A. 
(N.S.)  673,  87  N.  E.  976;  George  A.  Hormel 
&  Co.  T.  American  Bonding  Co.  supra. 

The  case  of  Fidelity  &,  D.  Co.  v.  Robert- 
son, 136  Ala.  379,  34  So.  933,  cited  by  plain- 
tiff, appellee,  in  which  it  was  held  that  a 
provision  of  the  kind  in  question  is  solely 
for  the  benefit  of  the  owner  of  the  building, 
has  been  overruled  by  the  case  of  First  Nat. 
Bank  v.  Fidelity  &  D.  Co.  145  Ala.  335,  6 
L.R.A.(N.S.)  418,  117  Am.  St.  Rep.  45,  40 
So.  415,  8  Ann.  Cas.  241.  In  the  latter 
case  the  Alabama  court  holds  that  the  fail- 
ure to  comply  with  a  condition  in  the  build- 
ing contract  which  provided  that  the  owner 
might  retain  payment  of  certain  classes  of 
claims  discharged  the  surety.  The  case  is 
reported  in  6  L.R.A.(N.S.)  418,  with  a 
note  where  many  cases  from  courts  which 
adhere  to  the  rule  of  absolute  discharge  of 
the  surety  by  the  failure  to  retain- required 
percentage  are  cited,  as  well  as  some  ad- 
hering to  the  rule  that  the  surety  is  re- 
leased only  to  the  extent  of  the  excess  pay- 
ment. 

In  the  case  at  bar  there  is  little  room  for 
the  application  of  the  pro  tanto  doctrine, 
because  it  appears  that  a  compliance  with 
the  requirement  would  have  relieved  the 
surety  of  all  liability.  The  amount  for 
which  the  jury  found  the  surety  companr 
liable  is  $1,423.  The  contract  price  wa« 
$34,600;  extra  work  $141.  The  associa- 
tion retained  the  sum  of  $5,056.  If  it  had 
retained  $6,779,  which  was  20  per  cent  of 
the  contract  price  of  the  building,  it  would 
have  had  on  hand  more  than  sufficient  to 
pay  the  full  amount  of  the  judgment  ob- 
tained against  the  surety  company.  The 
contract  of  the  bonding  company  is  quite 
different  from  those  in  many  of  the  de- 
cided cases.  The  parties  saw  fit  to  pro- 
vide expressly  in  the  bond  that  no  lia- 
bility should  attach  to  the  surety  company 
"unless  the  said  obligee  shall  deliver  writ- 
ten notice  to  the  surety  at  its  office  afore- 
said, and  the  consent  of  the  surety  thereto 
obtained,  before  making  to  the  principal  the 
final  payment  provided  for  under  the  con- 
tract herein  referred  to." 

There  is  no  ground  for  a  claim  of  ambigu- 
ity in  the  phraseology  in  which  this  condi- 
tion is  expressed,  nor,  as  already  observed. 
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is  there  any  basis  for  a  misunderstanding  of 
the  meaning  of  the  words  "final  payment," 
for  they  are  defined  in  the  building  contract 
to  which  the  bond  refers. 

Words  &  Phrases,  vol.  3,  p.  2803,  defines 
a  final  payment  as  lollows:  "A  'final  pay- 
ment' is  a  last  payment.  Where  a  contract 
provided  that  a  person  might  retain  out  ot 
the  money  payable  to  tue  contractor  25 
cents  per  lineal  foot  for  the  work  done^ 
which  money  was  to  be  retained  for  six 
months,  and  was  to  be  paid  over  at  the  ex- 
piration thereof  proviaed  that  the  work 
should  be  in  good  order,  such  25  cents  per 
lineal  foot  is  evidently  tbe  last  or  final 
payment,  instead  of  the  payment  made 
within  thirty  days  aft6r  the  acceptance  of 
the  work.  Johnson  v.  Aew  Vork,  4ti  Hun, 
620,  10  N.  Y.  fc>.  R.  200,  1  ti.  \.  Supp. 
254,  255." 

We  fully  recognize  the  distinction  between 
ordinary  sureties  and  insurers.  Uull  v. 
Massachusetts  Bonding  &  Ins.  Co.  80  Kaa. 
342,  120  Fac  644;  Chicago  Lumber  Co.  v. 
Douglas,  89  Kan.  308,  44  LlK.A.(N.S.) 
843,  131  Pac.  503.  There  can  be  no  ques- 
tion of  tbe  rule  in  the  case  of  ordinary 
volunteer  surety.  Where  a  builder  has  the 
privilege,  as  between  himself  and  the  con- 
tractor, of  withholding  a  percentage  of  the 
estimates  as  the  work  progresses,  as  secur- 
ity for  the  performance  of  the  contract,  he 
is  under  an  obligation  to  exercise  the  privi- 
lege of  the  benefit  of  a  volunteer  surety. 
32  Cyc.  223;  40  Century  Dig.  title  Principal 
&;  Surety,  §§  284  et  seq.  There  are  cases 
holding  that  this  rule  is  not  changed  by  the 
fact  that  the  surety  has  received  a  compen- 
sation for  executing  the  bond.  National 
Surety  Co.  v.  Long,  79  Ark.  523,  9b  S.  W. 
745. 

However,  from  the  cases  we  have  cited  in 
this  opinion,  it  will  appear  that  the  weight 
of  authority  supports  the  doctrine  that  a 
surety  who  is  compensated  for  the  risk  he 
assumes  is  not  entitled  to  the  benefit  of  that 
rule,  and  can  require  the  withholding  of  the 
percentage  only  when,  as  in  this  case,  he  has 
specifically  contracted  for  it. 

We  have  carefully  examined  every  case 
cited  by  plaintiff,  appellee,  on  this  branch  of 
the  case.  In  none  of  them  was  there  a  pro- 
vision in  the  bond  declaring  that  no  liability 
should  attach  to  the  surety  if  the  owner 
failed  to  retain  the  required  percentage. 
This  difference  alone  is  sufficient  to  deprive 
the  decisions  of  any  force  as  authority  in 
the  present  case.  In  support  of  the  doctrine 
that  the  right  under  the  terms  of  contract 
to  retain  20  per  cent  of  the  contract  price 
was  exclusively  for  the  benefit  of  the  owner, 
the  plaintiff,  in  addition  to  the  case  over- 
ruled by  the  Alabama  court,  supra,  cites 
Meyers  v.  Wood,  26  Tex.  Civ.  App.  591,  65  S. 
L.R.A.1916C. 


I  W.  671.  In  the  opinion  in  that  case  the 
civil  court  of  appeals  of  Texas  cites  no  au- 
thorities, and  dismisses  the  proposition 
with  the  mere  statement  that  the  right  to 
retain  the  required  percentage  was  exclu- 
sive to  the  owners,  which  they  might  exer- 
cise or  not  as  they  saw  fit,  and  their  failure 
to  do  BO  would  not  of  itself  release  tbe 
sureties.  Another  case  cited  is  United 
States  Fidelity  &  G.  Co.  v.  Baptist  Church, 
31  Ky.  L.  Rep.  520,  102  S.  W.  325.  There 
the  Kentucky  court  of  appeals  held  that 
where  excess  payments  were  necessarily 
made  in  order  to  satisfy  claims  of  laborers 
who  otherwise  would  have  asserted  liens 
on  the  property  from  which  the  surety  was 
bound  to  save  the  obligee  harmless,  such 
payments  did  not  constitute  a  breach  of  the 
building  contract  suificient  to  relieve  the 
surety.  No  authorities  are  cited,  and 
the  decision  turns  on  the  liability  of  the 
surety  to  pay  the  identical  claims  advanced 
by  the  owner.  In  the  case  of  Woli  v.  ^tna 
Indemnity  Co.  163  Cal.  597,  126  Pac.  470,  the 
evidence  was  held  sufficient  to  justify  a 
finding  that  there  were  no  premature  pay- 
ments. In  American  Surety  Co.  v.  Scott, 
18  Okla.  264,  90  Fac.  7,  the  contract  au- 
thorized the  retention  of  20  per  cent.  The 
bond  required  the  owner  to  retain  15  per 
cent  until  the  building  was  completed.  It 
was  held  that  there  was  no  violation  of  the 
bond  in  the  payment  of  all  sums  up  to  15 
per  cent. 

In  the  case  of  Drumheller  v.  American 
Surety  Co.  30  Wash.  530,  71  Pac.  25,  the 
question  of  premature  payments  was  neither 
involved  nor  discussed.  In  People's  Lumber 
Co.  V.  Gillard,  136  Cal.  55,  68  Pac.  576,  and 
^tna  Indemnity  Co.  v.  Waters,  110  Md. 
673,  73  Atl.  712,  the  question  of  premature 
payments  was  not  involved.  In  Blauvelt  v. 
Kemon,  196  Pa.  128,  46  Atl.  416,  there  was 
no  provision  for  retaining  a  percentage, 
and,  besides,  it  was  found  that  there  was  no 
overpayment.  In  Chapman  v.  Eneberg,  95 
Mo.  App.  127,  68  S.  W.  974,  the  15  per  cent 
was  paid  according  to  the  express  provi- 
sions of  the  contract.  Moreover,  in  the 
opinion  the  court  expressly  approves  the  - 
pro  Umto  doctrine  in  a  case  of  failure  to 
comply  with  a  requirement  in  the  bond 
that  a  percentage  be  retained. 

In  Illinois  Surety  Co.  v.  Garrard  Hotel 
Co.  —  Ky.  — ,  118  S.  W.  967,  the  only  ques- 
tion remotely  connected  with  this  was  upon 
what  sum  the  25  per  cent  should  be  com- 
puted; and  it  was  held  that  the  original 
contract  price  plus  the  extras  should  be 
considered. 

In  St.  John's  College  v.  Mia»,  Indemnity 
Co.  135  App.  Div.  480,  120  N.  Y.  Supp.  496, 
it  was  held  that  the  payment  was  not  pre- 
mature because  the  amount  paid  did  not  ex- 
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reed  80  per  cent  of  the  work  actually  done 
at  the  time. 

In  the  case  of  Allen  County  v.  United 
States  Fidelity  &  O.  Co.  122  Ky.  825,  93  S. 
W.  44,  it  was  held  that  the  surety  was  not 
discharged  because  estimates  were  not  certi- 
fied by  the  architect;  the  certificate  stating 
that  he  was  present  at  the  meeting  of  the 
building  committee  for  the  purpose  of  ascer- 
taining and  certifying  in  the  manner  provid- 
ed by  the  contract. 

In  De  Mattos  ▼.  Jordan,  15  Wash.  378, 
46  Pac  402,  the  owner  accepted  an  order 
drawn  by  the  contractor  for  payment  of 
brick  and  took  it  out  of  the  next  estimate; 
and  also  advanced  money  to  pay  for  ma- 
terial which  was  in  possession  of  the  rail- 
way company  and  without  which  the  work 
could  not  proceed.  The  amount  so  paid 
was  taken  out  of  the  next  estimate.  These 
were  held  not  to  be  premature  payments. 

We  therefore  conclude  that  the  bond  and 
the  contract  are  to  be  construed  together, 
and  that  the  provision  in  the  latter  author- 
izing the  association  to  retain  the  balance 
after  paying  80  per  cent  of  the  estimates 
required  the  association,  as  between  itself 
and  the  surety  company,  to  retain  it;  and 
that  the  failure  to  retain  the  percentage  un- 
til notice  to  and  consent  of  the  surety,  when, 
by  complying  with  the  condition,  the  asso- 
ciation would  have  had  in  its  hands  a 
gnm  sufficient  to  satisfy  the  claims  for  which 
the  findings  show  the  surety  company  was 
liable  on  the  bond,  discharged  the  surety 
company  from  all  liability. 

It  follows  that  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  judgment  for  the  appellant. 

Mason,  Smith,  and  West,  JJ.,  concur. 

Johnston,  Ch.  J.,  and  Borch  and  Ben- 
son, JJ.,  dissent. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  May  9,  1914  (92  Kan.  467, 
140  Pac.  892) : 

In  the  former  opinion  in  this  case  (90 
Kan.  332,  133  Pac.  894),  the  judgment 
was  reversed  and  the  cause  remanded  with 
directions  to  render  judgment  for  the  appel- 
lant because  of  the  failure  of  the  associa- 
tion, the  owner  of  the  building,  to  retain  the 
required  percentage  of  the  estimates  for 
work  and  labor  furnished  until  notice  to  and 
consent  of  the  surety  company.  A  rehear- 
ing was  granted  on  the  sole  question  of 
whether  or  not  the  failure  to  retain  the  re- 
quired percentage  caused  any  loss  to  the  ap- 
pellant. We  find  it  impossible  to  determine 
this  from  the  state  of  the  record.    The  trial 


court  adopted  plaintiff's  theory  of  the  case, 
which  was  that  the  contract  and  bond  did 
not  require  the  retention  of  20  per  cent  of 
the  estimates,  and  submitted  the  case  to  the 
jury  upon  that  theory.  We  construe  the 
contract  differently,  and  adhere  to  what 
was  said  in  the  former  opinion;  but,  in 
view  of  the  fact  that  the  case  was  tried 
upon  the  wrong  theory,  the  judgment  will 
be  reversed  and  remanded,  with  directions 
to  find  the  amount  of  each  estimate  and  the 
payments  thereon,  and  the  amount  retained 
in  the  hands  of  the  association,  and  to  find 
whether  or  not  the  surety  company  lost  by 
reason  of  the  failure  to  comply  with  this 
provision  of  the  contract  and  bond.  The 
appellant  is  only  entitled  to  defend  the  ac- 
tion to  the  extent  it  has  been  injured,  if 
any,  by  such  failure. 

None  of  the  other  questions  discussed  in 
the  original  briefs  or  in  the  briefs  on  re- 
hearing are  to  be  retried. 
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G.  W.  HURLESS 

V, 

H.  C.  WILEY  et  al.,  Admrs.,  etc.,  of  H.  C. 
Wiley,  Deceased,  Appts. 

(91  Kan.  347,  137  Pac.  981.) 

Statute  of  frauds  —  written  confirma- 
tion of  parol  agreement. 

1.  Where,  after  a  written  contract  for 
the  sale  of  land  has  been  entered  into,  the 
seller  signs  an  undertaking  to  find  a  pur- 
chaser at  an  advanced  price,  within  a  stated 
time,  the  buyer  may  obtain  damages  for  the 
breach  of  the  agreement  evidenced  by  such 
subsequent  writing,  upon  proving  by  parol 
evidence  that  the  consideration  for  it  was 
an  oral  promise  to  the  same  effect,  made 
when  the  original  contract  was  executed. 
Contract  ^  to  find  purchaser  —  defense. 

2.  An  action  for  the  breach  of  an  agree- 

Headnotes  by  K&soN,  J. 


Note.  ^  The  principle  upon  which  the 
court  in  Hubless  v.  Wiurr  permitted 
the  establishment  of  a  consideration  for  the 
subsequent  promise  to  find  a  purchaser  at 
an  advanced  price,  by  proof  of  an  oral 
promise  to  the  same  effect,  contemporaneous 
with  the  original  written  contract,  is  ex- 
emplified by  cases  cited  in  the  notes  to 
Velten  v.  Carmack,  20  L.R.A.  103,  and  Shehy 
V.  Cunningham,  25  L.R.A.(N.S.)  1198  (re- 
ferred to  in  the  opinion) ;  and  see  also 
Harman  v.  Fisher,  39  L.R.A.(N.S.)  157.  A 
different  application  of  the  same  principle 
is  illustrated  by  the  note  to  Anderson  v. 
American  Suburban  Corp.  36  L.R.A.(N.S.) 
896,  on  Admissibility  of  parol  evidence  as 
to  improvements  to  be  made  on  tract  from 
which  a  lot  is  sold. 
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ment  to  find  a  purchaser  for  a  tract  of 
land  at  a  fixed  price,  within  a  stated  time, 
cannot  be  defeated  by  showing  the  impos- 
sibility of  procuring  such  a  purchaser. 

(January  10,  1914.) 

APPEAL  by  the  administrators  of  the 
contractor  from  a  judgment  of  the  Dis- 
trict Court  for  Finney  County  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  breach  of  a  contract  to  find  a  pur- 
chaser for  a  tract  of  land  at  a  certain 
price,  within  a  certain  time.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  W.  Hoskinson  and  Albert 
Hosklnson,  for  appellants: 

Since  the  agreement  of  sale  was  reduced 
to  writing,  parol  evidence  cannot  be  in- 
troduced to  contradict,  vary,  enlarge,  alter, 
add  to,  or  detract  from  the  terms  of  that 
written  instrument. 

9  Enc.  Ev.  321;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Truskett,  67  Kan.  26,  72  Pae.  562; 
Samson  Cement  Plaster  Co.  v.  Heller,  70 
Kan.  884,  78  Pac.  1115;  Rodgers  v.  Per- 
rault,  41  Kan.  385,  21  Pac.  287;  Robieson 
V.  Royce,  63  Kan.  886,  66  Pac.  646 ;  Cornell 
V.  St.  Louis,  K.  &  A.  R.  Co.  25  Kan.  613; 
Ehrsam  v.  Brown,  64  Kan.  467,  67  Pae.  867. 

There  was  no  valuable  consideration  for 
^he  subsequent  contract  to  sell  the  land  at 
$30  per  acre. 

9  Cyc.  349;  Schuler  ▼.  Myton,  48  Kan. 
282,  29  Pac.  163;  9  Enc.  Ev.  358;  Jones  v. 
Risley,  91  Tex.  1,  32  S.  W.  1027;  Runkle  4 
Fouse  V.  Kettering,  127  Iowa,  6,  102  N.  W. 
142;  Gaar,  S.  &  Co.  v.  Green,  6  N.  D.  48,  68 
N.  W.  318;  McCarthy  v.  Hampton  Bldg. 
Aaso.  61  Iowa,  287,  16  N.  W.  114. 

An  undertaking  that  another's  land  shall 
sell  for  a  given  sum  on  a  certain  day  is 
insufficient  to  support  a  promise,  on  the 
ground  that  a  person  cannot  compel  a  sale 
of  another's  property. 

Clark,  Contr.  2d  ed.  p.  134;  Stevens  v. 
Coon,  1  Pinney  (Wis.)  356. 

Messrs.  H.  O.  Trinkle  and  Foster  & 
Gasklll  for  appellees. 

Mason,  J.,  delivered  the  opinion  of  the 
court : 

H.  C.  Wiley  and  6.  W.  Hurleas  entered 
into  a  written  contract  by  which  the  for- 
mer agreed  to  sell,  and  the  latter  to  buy, 
a  tract  of  land  at  $25  an  acre,  and  in  pur- 
suance of  the  contract  a  deed  was  delivered, 
conveying  the  land  from  a  third  person  to 
Hurloss,  who  paid  for  it.  A  week  after 
the  execution  of  the  contract  Wiley  signed 
and  delivered  to  Hurless  an  agreement  to 
find  a  purchaser  for  the  land  at  $30  an 
acre  within  the  ensuing  year.  No  buyer  was 
found,  and  Hurless  sued  Wiley  for  a  breach 
L.R.A.1915C. 


of  the  contract.  The  plaintiff  recovered  « 
judgment,  and  an  appeal  is  taken  by  the  ad- 
ministrators of  the  defendant. 

The  appellants  maintain  that  the  con- 
tract sued  upon  is  unenforceable  because  not 
supported  by  a  sufficient  consideration.  The 
plaintiff  contends,  and  the  fact  must  be  re- 
garded as  established  by  the  judgment,  that 
at  the  time  the  first  written  contract  was 
made  the  defendant  orally  agreed  to  find  a 
buyer  at  $30  an  acre  within  the  year,  this 
agreement  being  a  part  of  the  inducement 
for  the  purchase,  and  that  the  subsequent 
writing  was  given  in  pursuance  of  this 
promise.  The  appellants  insist  that  to  sus- 
tain a  recovery  on  this  ground  would  be  to 
allow  the  terms  of  the  written  contract  to 
be  varied  by  parol. 

The  agreement  on  the  part  of  the  seller 
that  he  would  find  a  purchaser  for  the  prop- 
erty at  a  certain  price  within  a  fixed  time 
appears  to  be  one  of  that  class  which  may 
be  shown  by  parol  to  have  been  entered  into 
at  the  time  of  the  written  contract  of  sale, 
although  not  mentioned  or  referred  to  there- 
in. It  has  relation  to  the  consideration  of 
the  contract,  and  is  a  part  of  its  inducement. 
Such  matters  are  ordinarily  allowed  to  be 
shown  by  oral  evidence,  where  they  do  not 
contradict  the  terms  of  the  written  instru- 
ment. 17  Cyc.  648,  ;693 ;  notes  in  17  L.R.A. 
274  and  25  L.R.A.  (N.S.)  1194.  A  some- 
what similar  question,  concerning  which 
there  is  some  conflict,  is  whether  the  pur- 
chaser of  a  lot  may  show  an  oral  agreement 
by  the  seller  to  make  certain  improvements 
on  the  tract  of  which  it  is  a  part.  Note  in 
36  L.R.A.(N.S.)  896.  The  present  situation 
seems  to  be  one  where  the  connection  be- 
tween the  two  writings  might  be  shown  by 
parol.  This  likewise  is  a  matter  concerning 
which  there  is  a  want  of  harmony  in  the  au- 
thorities. 17  Cyc.  647.  See  also  Schneider 
v.  Anderson,  75  Kan.  11,  121  Am.  St.  Rep. 
356,  88  Pac.  525;  Hendricks  v.  Brooks, 
80  Kan.  1,  133  Am.  St.  Rep.  186,  101 
Pac.  622.  We  prefer,  however,  to  put 
the  decision  on  this  ground:  If  origin- 
ally the  buyer  would  not  have  been 
permitted  to  show  that  at  the  time  of  his 
purchase,  and  as  an  inducement  thereto,  the 
seller  orally  agreed  to  find  a  new  buyer  at  an 
advanced  price  within  the  year,  the  reason 
is  that  the  law  protects  the  seller  from 
having  his  documentary  evidence  overthrown 
by  mere  word  of  mouth.  When  he  reduced 
the  promise  to  writing,  the  requirement  of 
the  law  was  met.  The  reason  for  his  pro- 
tection no  longer  existed.  Oral  evidence  was 
necessary,  not  to  prove  the  promise,  but  to 
show  for  what  it  was  given.  A  considera- 
tion was  implied  from  the  contract  being  in 
writing,  and  its  character  was  properly^ 
shown  by  parol. 
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The  appellants  alao  contend  that  no  lia- 
bility could  attach  for  the  breach  of  thi; 
contract  to  find  a  purchaser  for  the  land  at 
^0  an  acre,  because  that  was  impossible, 
such  a  purchaser  not  being  procurable.  The 
performance  of  the  agreement  was  not  im- 
possible in  any  such  sense  as  to  relieve  the 
defendant  from  responsibility.  See  Hampe 
V.  Sage,  87  Kan.  536,  and  cases  therein  cited 
on  page  541,  125  Pac.  53. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


KANSAS  SUPREME  COURT. 

ELIZABETH  PARKS 

T. 

C.  a  YOST  PIE  COMPANY  et  al.,  Appts. 
(93  Kan.  334,  144  Pac.  202.) 

Food  —  tniaranty  of  wholesomeness. 

1.  A  dealer  who  sella  human  food  for  im- 
mediate consumption  does  so  under  an  im- 
plied representation  and  guaranty  that  it 
is  wholesome  for  the  purpose  for  which  it 
is  sold. 

Same  —  liability  of  manufacturer. 

2.  A  manufacturer  who  prepares  food  for 
human  consumption  and  places  it  in  the 
hands  of  a  dealer  for  sale  is  responsible  in 
damages  to  the  widow  of  a  consumer  who 
procures  such  food  from  the  dealer  and  loses 
his  life  by  partaking  of  such  food. 

(November  14,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate,  which  was  alleged 
to  have  been  caused  by  defendants'  negli- 
gence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Illessrs.  E.  S.  Ilerlder,  E.  S.  McAnany, 
M.  Ij.  Alden,  and  Nathan  Cree,  for  ap- 
pellants : 

There  was  no  evidence  to  sustain  the  ver- 
dict against  defendant  Alfes,  and  the  ver- 
dict against  him  was  given  under  the  in- 
fluence of  passion  and  prejudice  and  should 
have  been  set  aside. 

Headnotes  by  Smith,  J. 


Note.  —  As  to  liability  of  manufacturer 
or  seller  of  food  products,  see  notes  to  Tom- 
linson  v.  Armour  &  Co.  19  L.R.A.(N.S.) 
923.  and  Mazetti  v.  Armour  &  Co.  48  L.R.A. 
(N'-S.)   213,  219. 

As  to  the  liability  for  serving  unfit  food, 
see  notes  to  Dovle  v.   Fuerst  &   Kraemer, 
40  L.R..\.(N.S.)  480,  and  Merrill  v.  Ilodson, 
L.R.A.101.5B,  481. 
L.R.A.1915C. 


Sundgren  v.  Stevens,  86  Kan.  154,  30 
L.R.A.(N.S.)  487,  119  Pac.  322;  Theobald 
V.  Shepard  Bros.  76  N.  H.  52,  71  Atl.  26; 
Spaulding  Mfg.  Co.  v.  Holiday,  32  Okla. 
823,  124  Pac.  35;  Hooper  v.  Story,  155  N.  Y. 
171,  49  N.  E.  773;  D.  M.  Osborne  &  Co.  v. 
Huntington,  37  Minn.  276,  33  N.  W.  789: 
Edwards  v.  King,  27  Okla.  403,  112  Pac. 
961;  Hassell  v.  Morgan,  27  Okla.  453,  112 
Pac.  969;  Terry  v.  Creed,  28  Okla.  857, 
115  Pac.  1022;  Howard  v.  Farrar,  28  Okla. 
490,  114  Pac.  696;  Consor  v.  Andrew,  61 
Or.  483,  123  Pac.  46;  Elk  Realty  Co.  v. 
Boyce,  76  Misc.  660,  136  N.  Y.  Supp.  576; 
Candia  v.  Pescia,  120  N.  Y.  Supp.  32 ;  .lEtna 
Ins.  Co.  V.  Eastman,  —  Tex.  Civ.  App.  — , 
72  S.  W.  431;  Goldstone  v.  Rustemeyer, 
21  Idaho,  703,  123  Pac.  635;  Tyler  v.  Hoo- 
ver, 92  Neb.  221,  138  N.  W.  128;  Chou- 
quette  v.  Southern  Electric  R.  Co.  152  Mo. 
257,  63  S.  W.  897. 

If  the  judgment  is  set  aside  as  to  defend- 
ant Alfes,  it  should  also  be  set  aside  as  to 
the  defendant  pie  company. 

Salisbury  v.  La  Fitte,  22  Colo.  App.  90, 
123  Pac.  124;  Huckabee  v.  Nelson,  54  Ala. 
12;  Altman  v.  Hotelier,  162  N.  Y.  408,  46 
N.  E.  961;  Holz  v.  Rediske,  116  Wis.  363, 
92  N.  W.  1105;  East  Baltimore  Lumber  Co. 
V.  K'Nessett  Israel  Aushe  S'Phard  Congre- 
gation, 100  Md.  689,  62  Atl.  575;  Steinbuch- 
el  v.  Wright,  43  Kan.  307,  23  Pac.  560; 
Bell  V.  Morse,  48  Kan.  601,  20  Pac.  1086; 
Drumm  v.  Cessnum,  58  Kan.  331,  49  Pac. 
78. 

The  jury  could  not  award  damages 
against  the  defendants  for  the  benefit  of 
plaintiff  Melissa  Conn,  as  she  suffered  no 
pecuniary  loss. 

Hulbert  v.  Topeka,  34  Fed.  510;  Garrett 
V.  Louisville  &  N.  R.  Co.  117  C.  C.  A.  109. 
197  Fed.  715,  3  N.  C.  C.  A.  769;  Louisville. 
N.  A.  &  C.  R.  Co.  V.  Goodykoontz,  110  Ind. 
Ill,  12  Am.  St.  Rep.  371,  21  N.  E.  472; 
Pittsburgh,  C.  C.  4  St.  L.  R.  Co.  v.  Reed, 
44  Ind.  App.  6.^5,  88  N.  E.  1080;  Missouri 
P.  R.  Co.  v.  Henry,  76  Tex.  220,  12  S.  W. 
828;  St.  Louis,  A.  &  T.  R.  Co.  v.  Johnston, 
78  Tex.  536,  15  S.  W.  104;  Vining  v.  Rex- 
ford,  120  0.  C.  A.  418,  201  Fed.  004;  Texas 
&  N.  0.  R.  Co.  v.  Mills,  —  Tex.  Civ.  App.  — , 
143  S.  W.  690;  Missouri,  K.  &  T.  R.  Co.  v. 
James,  55  Tex.  Civ.  App.  588,  120  S.  W.  269; 
Texas  Portland  Cement  &  Lime  Co.  v.  Lee, 
38  Tex.  Civ.  App.  482,  82  S.  W.  306;  Stand- 
ard Light  &  P.  Co.  V.  Muncey,  33  Tex.  Civ. 
App.  416,  76  S.  W.  931;  St.  Louis  South- 
western R,  Co.  V.  Bishop,  14  Tex.  Civ.  App. 
504,  37  S.  W.  764 ;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Younger,  10  Tex.  Civ.  App.  141,  29  S.  W. 
948. 

Messrs.  li.  C.  True,  E.  C.  Little,  and 
George  W.  Llttlck  for  appellee. 
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Smith,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  Elizabeth 
Parks,  widow  of  Robert  P.  Parks,  and  Me- 
lissa Conn,  daughter  of  Elizabeth  Parks 
and  Robert  P.  Parks,  who  also  appears  as 
next  friend  to  Ada  Belle  Parks,  a  minor 
sister  about  twelve  years  of  age.  The  action 
was  brought  to  recover  damages  for  the 
death  of  Robert  P.  Parks,  the  husband  and 
father  of  the  plaintiffs. 

It  is  alleged  that  Parks  came  to  his  death 
from  ptomaine  poisoniug  resulting  from  eat- 
ing a  pie,  or  a  portion  thereof,  which  was 
manufactured  by  the  defendant  pie  company 
and  sold  by  it  to  Joseph  Alfes,  a  retail  gro- 
cery merchant,  who  in  turn  sold  and  de- 
livered it  to  the  deceased  as  suitable  food 
for  himself  and  family;  that  the  deceased 
ate  a  portion  thereof,  and  was  thereby  poi- 
soned and  made  sick,  and  that  his  death 
resulted  therefrom  within  twenty-four  hours 
after  partaking  of  such  pie;  that  the  pie 
contained  deleterious  ingredients  in  its  man- 
ufacture, or  had  been  infected  with  poison, 
which  made  it  unwholesome  and  danger- 
ous to  human  health  and  life,  and  that  the 
defendants  aided  and  abetted  each  other  in 
placing  the  pie  upon  the  market  and  selling 
it  for  use  as  human  food;  that  the  defend- 
ants were  guilty  of  negligence  in  the  manu- 
facture and  in  the  methods  of  handling  the 
pie,  and  that  such  negligence  was  gross  and 
wanton  in  endangering  the  health  and  life 
of  Robert  P.  Parks  and  directly  causing  his 
death;  that  prior  to  such  injury  Robert  P. 
Parks  was  a  strong,  healthy  man  about 
fifty-four  years  of  age,  and  was  industrious 
and  prosperous,  so  that  he  at  all  times  pro- 
vided the  plaintiffs,  who  were  dependent  up- 
on him,  with  all  the  necessaries  and  many 
of  the  luxuries  of  life.  It  is  also  alleged 
that  Robert  P.  Parks  died  intestate,  leav- 
ing as  his  sole  heirs  the  plaintiffs  and  one 
other  minor  child,  who  has  since  died  single 
and  without  issue;  that  the  plaintiffs  were 
dependent  upon  the  deceased  for  their  sup- 
port, and  no  administrator  had  been  ap- 
pointed for  the  estate  of  Robert  P.  Parks. 
Plaintiffs  claimed  actual  damages  in  the 
sum  of  $5,000  and  exemplary  damages  for 
the  same  amount,  and  judgment  for  $10,000 
was  prayed  for. 

The  defendant  pie  company  in  answer  ad- 
mitted its  incorporation,  and  denied  all  the 
other  allegations  of  the  petition.  The  de- 
fendant Alfes  also  admitted  the  incorpora- 
tion of  the  pie  company,  and  made  general 
denial  of  all  the  other  allegations  of  the 
petition. 

There  is  considerable  conflict  in  the  evi- 
dence as  to  the  selling  of  the  pie  by  Alfes, 
but  there  is  sufficient  evidence,  if  believed  by 
L.R.A.1915C. 


the  jury,  to  justify  their  finding  that  the 
defendant  corporation  manufactured  the  pie 
in  question,  sold  and  delivered  it  to  the  de- 
fendant Alfes,  to  be  sold  in  his  usual  course 
of  business  for  human  food;  and  there  is 
sufficient  evidence  to  justify  the  finding  that 
Alfes  sold  the  pie,  through  a  son  of  the  de- 
ceased, to  the  deceased  for  the  purpose  of 
human  food.  It  appears  from  the  coimter 
abstract  that  one  of  the  attorneys  for  the 
defendants  in  his  opening  statement  to  the 
jury  said:  "Joe  Alfes  during  all  this  time 
purchased  pies,  and  kept  them  for  sale,  that 
were  supplied  by  the  RushtMi  Baking  Com- 
pany, .  .  .  and  likewise  also  had  the  pies 
of  the  Yost  Pie  Company,  but  those  pies 
were  kept — ^the  pie  wagon  came  every  day, 
and  at  the  end— -or  on  that  day  the  man 
who  had  charge  of  the  route  went  into  Mr. 
Alfes's  store  in  his  show  case,  looked  over 
the  pies  that  were  there  to  ascertain  bow 
many  he  needed,  inspected  the  pies  careful- 
ly to  ascertain  whether  or  not  any  of  the 
pies  were  old.  If  they  were  old  (and  in 
warm  weather  they  became  old  quicker  than 
in  cold  weather,  as  you  all  know),  he  would 
take  out  tiiose  pies  and  put  in  fresh  ones; 
and  the  pies  that  were  taken  out  were  taken 
to  the  plant  in  Missouri  and  thrown  away. 
Where  they  were  used  afterwards  has  ref- 
erence— sometimes  some  of  the  employees,  it 
will  be  shown,  took  them  to  feed  their  chick- 
ens or  their  pigs,  and  they  were  never  used 
after  tiiey  once  came  back  into  the  posses- 
sion of  a  driver  as  a  stale  pie." 

That  this  statement  was  made  does  not 
seem  to  be  controverted,  and  by  the  usual 
rule  should  be  taken  as  an  admission  of 
facts,  so  far  as  it  goes. 

During  the  trial  the  action  was,  by  agree- 
ment, dismissed  on  behalf  of  Melissa  Conn 
and  Ada  Belle  Parks,  and  proceeded  in  the 
name  of  Elizabeth  Parks,  as  the  widow  of 
Robert  P.  Parks;  no  personal  representa- 
tive of  the  estate  of  Robert  P.  Parks  having 
been  appointed.  The  widow  is  expressly  au- 
thorized to  maintain  such  an  action  where 
no  personal  representative  has  been  appoint- 
ed, by  §  6015  of  the  General  Statutes  of 
1909  (Code  Civ.  Proc.  8  420). 

Several  instructions  were  requested  by  de- 
fendants, which  were  all  refused,  but  the 
substance  of  many  of  them  was  incorporat- 
ed in  the  instructions  given  by  the  court. 

The  degree  of  care  required  of  a  manu- 
facturer or  dealer  in  human  food  for  im- 
mediate consumption  is  much  greater  by 
reason  of  the  fearful  consequences  which 
may  result  from  what  would  be  slight  neg- 
ligence in  manufacturing  or  selling  food  for 
animals.  In  the  latter  a  higher  degree  of 
care  should  be  required  than  in  manufactur- 
ing or  selling  ordinary  articles  of  commerce. 
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A  manufacturer  or  dealer  who  puts  human 
food  upon  the  market  for  sale  or  for  im- 
mediate consumption  does  so  upon  an  im- 
plied representation  that  it  is  wholesome 
for  human  consumption.  PrsLCtically  he 
must  know  it  is  fit  or  take  the  consequences, 
if  it  proves  destructive.  Tomlinson  v.  Ar- 
mour &  Co.  76  N.  J,  L,  748,  19  L.R.A.(N.S.) 
923,  70  Atl.  314. 

The  usual  rule  by  which  the  existence  or 
absence  of  negligence  is  to  be  determined 
in  a  particular  case  is  whether  the  care  ex- 
ercised was  commensurate  with  the  danger 
reasonably  to  be  apprehended,  or  as  the 
trial  court  phrased  it:  "Ordinary  care  in 
m  given  case  is  to  be  determined  by  the  cir- 
cumstances and  facts  of  that  particular 
case,  and  is  [must  be]  commensurate  with 
the  danger  and  the  possible  and  probable 
results  of  a  lack  of  such  care  and  prudence." 

See  Malone  v.  Jones,  91  Kan.  815,  L.R.A. 
1915A,  328,  139  Pac.  387 ;  id.,  92  Kan.  708, 
LJI.A.1915A,  331,  142  Pac.  274. 

It  is  strenuously  urged  that  the  court 
erred  in  its  sixth  instruction,  in  which  the 
jury  were  told  in  substance  that,  if  the 
plaintiff  was  entitled  to  recover,  she  waa 
entitled  to  such  sum  as  would  be  pecuniary 
compensation  for  the  loss  she  and  her  two 
daughters  had  sustained,  not  considering 
the  suffering  of  the  deceased  nor  the  wound- 
ed feelings  of  the  survivors.  It  is  contended 
that  the  married  daughter  had  suffered  no 
pecuniary  loss. 

The  verdict  and  judgment  were  for  $3,000. 
Ko  special'questions  were  requested  or  sub- 
mitted, the  answers  to  which  might  have 
determined  the  items  which  made  up  the 
aggregate  amount  of  the  verdict,  and  the 
amount  does  not  necessarily  suggest  that 
any  sum  was  allowed  as  damages  to  or  on 
account  of  the  married  daughter. 

We  find  no  substantial  error  in  the  trial, 
and  the  judgment  is  affirmed. 

Petition  for  rehearing  denied. 


KBXT17CKT  COtJRT  OF  APPEAIiS. 

FRED  H.  HAYDEN,  Appt., 

V. 

CHICAGO,    MEMPHIS,    ft    GULF    RAIL- 
ROAD COMPANY  et  al. 

(—  Ky.  — ,  170  S.  W.  200.) 

Carrier  —  alighting  from  moTlng  train 
—negligence. 

1.  A  passenger  is  negligent*  in  alighting 
from  a  slowly  moving  train  in  the  dark, 
on  the  side  opposite  the  station,  at  a  place 
which  he  knows  to  be  more  or  leas  encum- 
bered by  debris,  after  he  has  stood  on  the 
I,.R.A.]915C. 


step  some  time  waiting  for  the  train  to 
slow  down  BO  that  he  could  alight,  which 
will  prevent  his  holding  the  carrier  liable 
for  the  injury  in  case  he  trips  and  falls 
under  the  train,  although  the  train  jerks 
at  the  moment  he  is  stepping  off. 
Evidence  —  injury  to  passenger  —  act 
of  other  passengers. 

2.  Upon  the  question  of  the  negligence 
of  a  passenger  in  alighting  from  a  mov- 
ing train  in  the  dark,  on  the  opposite  side 
from  the  station,  where  he  knows  there 
might  be  d4bria,  evidence  is  not  admissible 
that  other  passengers  had  alighted  on  that 
side  at  that  place. 

Trial  ^  question  for  conrt  —  contribu- 
tory negligence. 

3.  The  question  of  contributory  negli- 
gence is  for  the  court  where  the  facts  are 
unoontroverted  and  but  one  conclusion  may 
fairly  be  drawn  therefrom. 

(November   12,   1914.) 


Vote.  —  KegUffenee  of  passenger  in  get- 
ting on  or  otf  moving  train. 

This  note  is  supplementary  to  notes  to 
Carr  v.  Eel  River  &  E.  R.  Co.  21  L.RA. 
354,  and  Hoylman  v.  Kanawha  ft  M.  R.  Co. 
22  L.RA.(N.S.)   741. 

As  to  n^ligence  of  passenger  in  going 
upon  platform  or  steps  of  car  just  before 
reaching  station,  see  note  to  Heinze  v.  Inter- 
urban  R.  Co.  21  L.R_A.(N.S.)  716. 

The  n^ligence  of  a  passenger  in  getting 
on  or  off  a  moving  street  car  is  treated 
in  notes  to  Jagger  v.  People's  Street  R. 
Co.  38  L.R.A.  786,  and  Fosnes  v.  Duluth 
Street  R.   Co.   30   L.R.A.(N.S.)    270. 

The  contributory  negligence  of  a  child 
in  jumping  on  or  off  a  moving  railroad 
train  is  treated  in  a  note  to  Baker  v.  Sea- 
board Air  Line  R.  Co.  29  L.RA.(N.S.)  846. 

Generally  as  to  duty  to  prevent  passenger 
from  leaving  train  while  in  motion,  see 
note  to  Hanson  v.  Chicago,  R.  L  ft  P.  R. 
Co.  31  L.R.A.(N.S.)  624. 

As  to  the  duty  of  a  carrier  to  prevent  a 
minor  passenger  from  alighting  from  a 
moving  ear,  see  Kruger  v.  Omaha  &  C.  B 
Street  R,  Co.  17  L.RA.(N.S.)   101. 

As  to  duty  to  see  that  a  passenger  has 
alighted  before  starting  train  at  station, 
see  note  to  Chicago,  B.  ft  Q.  R.  Co.  t.  Lamp- 
man,  26  L.R.A.(N.S.)   217. 

As  to  duty  of  carrier  to  one  who  goes 
upon  a  train  to  assist  a  passenger,  gee 
notes  to  Arkansas  ft  L.  R.  Co.  v.  Sain,  22 
L.RJi..(N.S.)  910,  and  Chesapeake  ft  O.  R. 
Co.  v.  Bell,  28  L.R.A.(N.S.)  773. 
Alighting   from  moving  train — ^in  general. 

Supplementing  notes  in  21  I1.R.A.  358, 
and  22  L.R.A.  (N.S.)   742. 

Particular  circumstances  may  in  some 
cases  justify  the  court  in  declaring  as  mat- 
ter of  law  that  a  passenger  is  negligent  in 
alighting  from  a  train  while  in  motion. 

Thus  a  passenger  was  held  guilty  of  con- 
tributorv  negligence  in  Hannestad  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  —  Iowa,  — ,  118 
N.  W.  38,  where  she  did  not  start  to  leave 
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APPEAL  by  plaintiiT  from  a  judgment  of 
the  Circuit  Court  for  Fulton  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servants.    AfiSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hester  &  Hester  for  appellant. 

Messrs.  R.  V.  Fletcher,  Trabue,  Dool- 
an,  &  Cox,  and  R.  G.  Robblns  with 
Messrs.   Robbins  &  Davis,  for  appellees: 

Plaintiff  was  guilty  of  contributory  neg- 
ligence in  leaving  the  train  while  in  motion 
in  the  dark  and  on  the  wrong  side  of  the 
railroad. 

Glascock  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  140  Ky.  724,  131  S.  W.  779;  2  Wood, 


Railroads,  §  305;  2  Rorer,  Railroads,  chap. 
52;  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa. 
150,  62  Am.  Dec.  323,  6  Am.  Neg.  Cas.  225. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

Fred  H.  Hayden  was  injured  in  alighting 
from  a  passenger  train  operated  by  the 
Chicago,  Memphis,  &  Gulf  Railroad  Com- 
pany, at  a  flag  station  known  as  "Miller's 
Spur"  in  Fulton  county,  and  instituted  this 
action  in  the  Fulton  circuit  court  against 
the  railroad  company  to  recover  damages 
therefor.  Upon  a  trial,  the  court  at  the 
close  of  the  evidence  for  the  plaintiff  di- 
rected a  verdict  for  the  defendant.  Plain- 
tiff appeals. 


the  car  until  after  it  had  started,  and  then 
voluntarily  jumped  off  at  a  point  some  dis- 
tance beyond  the  station. 

The  general  rule,  however,  is  that  it  is 
a  question  for  the  jury  to  determine,  in 
view  of  all  the  circumstances  of  the  par- 
ticular   case. 

The  rule  in  Kentucky  and  Alabama  is 
that  a  person  who  steps  from  a  slowly  mov- 
ing train  and  is  injured  is  not  as  a  matter 
of  law  guilty  of  contributory  negligence, 
and  that  he  may  recover  if  his  conduct  in 
so  doing  is  that  of  an  ordinarily  prudent 
man  under  the  circumstances.  Chesapeake 
&  O.  R.  Co.  V.  Dean,  —  Ky.  — ,  170  S.  W. 
167 ;  Louisville  &  N.  R.  Co.  v.  Dilbum,  178 
Ala.  600,  59  So.  438. 

So,  whether  a  passenger  exercised  reason- 
able care  in  alighting  from  a  moving  train 
was  held  a  question  for  the  jury  in  Chesa- 
peake &  O.  R.  Co.  V,  Robinson,  135  Ky.  850, 
123  S.  W.  308. 

The  court  in  Illinois  C.  R.  Co.  v.  Dallas, 
150  Ky.  442,  150  S.  W.  536,  gave  as  an 
instruction  to  the  jury  that  the  calling  of 
the  station  by  the  brakeman  and  the  open- 
ing of  the  door  of  the  car  was  an  invitation 
to  the  passengers  to  get  ready  to  alight, 
but  was  an  invitation  to  alight  only  after 
the  train  had  stopped,  and  that  the  jury 
should  find  for  the  defendant  if  they  be- 
lieved from  the  evidence  that  the  decedent 
was  not  knocked  or  thrown  from  the  car 
by  a  negligent  and  unnecessary  jerk  of  the 
train,  but  voluntarily  attempted  to  get  off 
before  the  train  stopped,  and  was  thus  in- 
jured, or  if  he  was  not  a  passenger  on  the 
car.  The  result,  however,  upon  this  hypoth- 
esis would  seem  to  be  referable  to  lack 
of  negligence  on  the  part  of  carrier,  rather 
than  contributory  negligence  on  the  part 
of   passenger. 

In  Ft.  Worth  &  D.  C.  R.  Co.  v.  Taylor, 
—  Tex.  Civ.  App.  — ,  162  S.  W.  967,  plain- 
tiff was  injured  in  aUghting  from  a  moving 
train.  She  started  toward  the  front  of  the 
train  to  alight  while  it  was  standing,  and 
could  have  done  so  in  safety  had  she  not 
changed  her  course  on  the  advice  of  some 
passengers,  who  told  her  that  there  were 
no  doors  open  the  way  she  was  going.  It 
was  held  a  question  for  tlie  jury  whether 
L.R.A.1915C. 


she  was,  under  the  circumstances,  negligent 
in  relying  on  the  statements  of  third  per- 
sons, whereby  she  was  injured. 

—insufficient  stop. 

Supplementing  Note  in  22  L.R.A.(N.S.> 
745. 

It  is  generally  held  a  question  for  the 
jury  to  determine  whether  a  passenger  is 
negligent  in  alighting  from  a  moving  train 
after  an  insufficient  stop.  See  cases  in 
earlier  note. 

Where  plaintiff,  an  old  woman,  in  order 
to  avoid  the  more  serious  consequences  of 
falling  from  the  bottom  step,  being  unable 
to  get  back  upon  the  platform,  attempted 
to  protect  herself  by  stepping  forward  from 
a  very  slowly  moving  car,  it  was  held  in 
Findley  v.  Central  of  Georgia  R.  Co.  7  Ga. 
App.  180,  66  S.  E.  485,  that  this  did  not 
conclusively  show  a  case  of  contributory 
negligence. 

So,  where  a  railroad  company  invites  a 
passenger  to  alight  at  a  station,  and  fails 
to  stop  a  reasonable  time  as  required  by 
law  in  order  that  he  might  alight  in  safety, 
the  passenger,  who  in  order  to  avoid  being 
carried  beyond  his  destination  attempts  to 
alight  from  the  train  while  it  is  moving 
slowly,  and  is  thereby  injured,  is  not  guilty 
of  such  contributory  negligence  as  will  per 
se  defeat  his  recovery  for  such  injury. 
Louisville  &  N.  R.  Co.  v.  O'Brien,  1  Tenn. 
C.  C.  A.  492. 

Although  the  stop  was  so  short  as  not 
to  afford  a  reasonable  time  for  alighting 
from  the  train,  the  court  in  Southern  R. 
Co.  v.  Morgan,  171  Ala.  294,  54  So.  626, 
granted  a  ik.-w  trial  because  tlie  weight  of 
the  evidence  supported  defendant's  plea  of 
contributory  negligence,  where  it  was  shown 
that  a  passenger  with  suit  case  in  Iiand 
left  a  lighted  car,  and  blindly  stepped  or 
leaped  sidewise  in  the  dark,  from  a  train 
which  was  moving  so  rapidly  as  to  cause 
him  to  fall  heavily  to  the  ground. 

— failure  to  stop. 

Supplementing  notes  in  21  L.R.A.  360, 
and  22  L.R.A.(N.S.)    747. 
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The  railroad  track  at  Miller's  Spur  runs 
approximately  east  and  west.  Immediately 
to  the  west  of  the  spur  or  side  track  a  pub- 
lic road  crosses  the  railroad.  About  10  feet 
to  the  east  of  this  county  road  and  on  the 
south  side  of  the  main  track  is  a  platform 
some  15  or  20  feet  long;  and  on  the  north 
side  of  the  main  track  is  the  side  track. 
Between  this  side  track  and  the  main  track 
is  a  V-shaped  piece  of  ground,  which  at  the 
time  plaintiff  was  injured  was  encumbered 
with  wire,  logs,  ties,  and  other  <Ubris 
usually  found  around  a  siding  where  tim- 
ber products  are  loaded  and  shipped.  On 
November  11,  1013,  plaintiff  boarded  a  Chi- 
cago, Memphis,  &  Gulf  passenger  train  at 
Tiptonville  en  route  to  Miller's  Spur,  where 


he  lived.  The  train  was  east  bound.  It 
arrived  at  the  spur  about  8  o'clock  r.  M. 
When  the  station  was  announced,  plaintiff, 
who  was  in  the  smoker,  went  out  the  rear 
door  thereof  and  turned  to  his  right,  down 
the  steps  on  the  rear  end  of  the  smoker,  and 
on  the  north  side  of  the  train.  The  plat- 
form at  the  spur,  as  has  been  seen,  was  on 
the  south  side  of  the  track;  but  plaintiff 
lived  on  the  north  side,  and  preferred  to 
alight  on  that  side.  The  brakeman  was 
standing  on  the  front  platform  of  the  coach 
immediately  behind  the  smoker,  and  on  the 
platform  immediately  opposite  that  where 
the  plaintiff  was,  when  plaintiff  stepped 
down  the  steps.     The  manner  in  which  he 


Ordinarily  where  a  train  does  not  stop 
as  expected  a  passenger  is  not  justified  in 
leaping  therefrom,  and  such  conduct  has 
been  held  in  some  cases  to  be  contributory 
negligence  as  a  matter  of  law.  See  cases 
cited  in  earlier  notes. 

Thus,  where  a  train  passed  a  station  at 
the  rate  of  20  miles  an  hour,  a  passenger 
was  held  guilty  of  negligence  as  a  matter 
of  law  in  alighting  therefrom.  Texas  &  N. 
O.  R.  Co.  V.  Wallace,  — Tex.  Civ.  App.  — , 
139  S.  W.  1052. 

But  that  contributory  negligence  in  such 
case  is  for  the  jury  was  held — in  addition 
to  the  cases  cited  in  note  in  22  L.R.A.(N.S.) 
748 — in  the  following  cases: 

— Kansas  City  Southern  R.  Co.  v.  Worth- 
ington,  101  Ark.  128,  141  S.  W.  1173.  The 
court  said  that  the  failure  to  stop  a  train 
at  a  station  will  not  justify  a  passenger 
in  attempting  to  alight  under  circumstances 
which  are  obviously  hazardous.  But  if  the 
necessity  of  leaving  the  train  while  in 
motion  has  been  put  upon  the  passenger  by 
the  negligence  of  the  carrier,  by  failing  to 
stop  its  train  at  the  station,  then  con- 
tributory negligence  will  not  be  imputed  to 
the  passenger  from  the  fact  of  his  attempt- 
ing to  alight  from  the  moving  train,  if, 
under  the  circumstances  of  the  case,  such 
act  was  not  a  reckless  or  imprudent  one; 

— Yazoo  &  M.  Valley  R.  Co.  v.  Beattie, 
—  Miss.  — ,  49  So.  609,  where  the  porter 
called  the  station,  and  the  train  slowed 
down  nearly  to  a  stop,  and,  to  escape  fall- 
ing and  perhaps  getting  under  the  wheels 
from  the  pressure  of  those  following,  plain- 
tiff jumped  and  was  thrown  against  a  box 
car  receiving  severe  injuries; 

— Evans  v.  Southern  R.  Co.  12  Qa.  App. 
319,  77  S.  E.  197,  where  the  train  slowed 
down  at  a  station  hut  did  not  stop  as  re- 
quired, it  not  appearing  that  the  danger 
attending  the  attempt  to  alight  was  so  great 
as  to  be  obvious  to  any  person  of  common 
prudence  and  ordinary  intelligence; 

— Puget  Sound  Electric  R.  Co.  v.  Felt, 
104  C.  C.  A.  402,  181  Fed.  938,  where  there 
was  testimony  tending  to  show  that  the 
railroad  company  either  did  not  stop  at 
all,  or  did  not  stop  at  the  station  for  a 
sufficient  length  of  time  to  enable  the  pas- 
L.R.A.3915C. 


scngers  to  get  off,  and  the  train  was  moving 
very  slowly  when  he  alighted; 

— Pierce  v.  Georgia  R.  &  Bkg.  Co.  0  Ga. 
App.  666,  72  S.  E.  66,  where  the  train  was 
moving  slowly,  notwithstanding  that  the 
passenger  alighted  in  the  midst  of  a  switch 
yard  where  there  was  likely  to  be  a  number 
of  moving  trains,  his  injury  not  having 
been  caused  by  any  of  those  dangers. 

— before  reaching  stop. 

Supplementing  note  in  22  L.R.A.(N.S.) 
748. 

The  opening  of  the  car  doors  of  a  train 
approaching  a  station  is  not  an  invitation 
to  a  passenger  to  alight  before  the  train 
stops,  and  if  he  does  so  while  the  train  is 
moving  rapidly  he  is  guilty  of  negligence. 
Glascock  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  140  Ky.  720,  131  S.  W.  779. 

So,  a  passenger  who  has  every  reasonable 
opportunity  to  ascertain  whether  a  train 
from  which  he  is  about  to  alight  is  still  in 
motion  and  fails  to  assure  himself  that  the 
train  has  stopped  sufEciently  to  permit  him 
to  alight  without  danger,  cannot  hold  the 
railroad  responsible  for  injuries  received 
while  getting  off  the  moving  train.  Morris 
V.  Illinois  C.  R.  Co.  127  La.  446,  31  L.R.A. 
(N.S.)   620,  63  So.  698. 

But  plaintiff's  negligence  in  aligliting 
from  a  moving  train  was  held  a  question 
for  the  jury  in  Owens  v.  Atlantic  Coast 
Line  R.  Co.  1S2  N.  C.  439,  67  S  E.  093. 
where  it  was  shown  that  the  conductor  had 
not  only  slowed  down  the  train  at  a  certain 
station,  but  had  invited  and  encouraged 
plaintiff  to  jump,  and  just  as  he  was  about 
to  do  so,  the  train  started  up  more  rapidly 
and  threw  him  to  the  ground. 

And  in  Wood  v.  Illinois  C.  R.  Co.  167 
III.  App.  644,  a  passenger  was  held  not 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  where,  supposing  the  train  to 
be  stopped,  he  alighted,  grasping  with  one 
hand  the  rod  or  rail  of  the  coach  and  hold- 
ing his  valise  with  the  other.  The  train 
was  not  stopped,  and  its  motion  was  such 
that  he  was  taken  off  his  feet;  and  though 
he  hung  to  the  rail  of  the  car  with  one 
hand,    his    shoulder    hit    upon    something 
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was  injured  may  now  be  described  in  the 
plaintiff's  own  words: 

"I  started  to  step  down  off  of  the  train. 
The  train  was  rolling  up.  I  thought  once  I 
would  step,  and  I  said,  'I  will  wait  until 
it  rolls  over  another  turn,'  and  it  rolled 
OTer,  going  just  about  like  a  man  in  a  slow 
walk.  I  thought  it  was  safe  to  step  down, 
and  I  stepped  down;  and  the  train  OTer- 
balanced  me,  jerked  me  backward,  and  as 
I  was  getting  my  balance  and  come  for- 
ward, I  stepped  three 'or  four  steps,  and 
stumped  my  foot  against  something." 

Plaintiff  fell  with  his  arm  across  the  rail, 
and  his  forearm  was  so  badly  mangled  that 


amputation  was  necessary.  The  place  where 
plaintiff  stepped  off  was  approximately  op- 
posite the  east  end  of  the  platform.  The 
object  which  caused  him  to  stumble  and  fall 
was  a  railroad  cross-tie  which  was  lying  on 
the  north  side  of  the  main  track  about  8 
to  12  feet  to  the  west  of  the  point  where 
plaintiff  struck  the  ground  when  he  alighted. 
Plaintiff  testified  that  just  as  he  stepped 
off  of  the  train,  a  sudden  increase  in  the 
speed  of  the  train  caused  him  to  lose  his 
balance.  He  does  not  contend  that  he  was 
jerked  off,  however,  but  admits  that  he 
stepped  off  voluntarily.  He  said  that  he 
took  three  or  four  steps  after  he  got  off  on 


causing  him  to  release  his  bold  on  the  rail, 
so  that  he  fell  under  the  wheels,  receiving 
the  injuries  complained  of.  It  was  found 
that  the  train  passed  about  50  feet  beyond 
the  spot  where  he  was  found  lying.  A 
later  appeal  of  this  case,  185  111.  App.  180, 
does  not  involve  this  question. 

So,  where  a  passenger  hampered  with 
bundles,  alighted  as  a  train  was  coming  to 
a  atop  at  a  station,  and  was  thereby  injured, 
his  negligence  was  held  a  question  for  the 
jury  in  Ardison  v.  Illinois  C.  R.  Co.  249 
111.  300,  94  N.  E.  501. 

Whether  or  not  a  thirteen-year  old  boy 
was  negligent  in  attempting  to  leave  a  train 
while  it  was  in  motion  must  be  determined 
by  ascertaining  whether  or  not  the  ordinary 
boy  of  his  age  and  experience,  and  with 
his  knowledge  of  the  situation  and  its  dan- 
gers, would  have  done  what  he  did.  Kam- 
bour  V.  Boston  &  M.  R.  Co.  —  N.  H.  — , 
45  L.R.A.(N.S.)  1188,  86  Atl.  624.  {Gea- 
erally  as  to  contributory  negligence  of  child 
in  jumping  on  or  off  a  moving  train,  see 
note    in   29   L.R.A.(N.S.)    846.) 

A  passenger,  however,  was  held  not  guilty 
of  negligence  in  Indiana  Union  Traction  Co. 
v.  Swafford,  179  Ind.  279,  100  N.  E.  840, 
in  alighting  from  a  moving  interurban  car 
whereby  she  was  injured,  where  she  mis- 
takingly  thought  the  train  had  come  to  a 
stop,  and  was  justified  in  such  a  conclusion, 
since  it  was  dark,  she  inexperienced,  and 
the  conductor,  after  calling  out  the  stops, 
set  and  then  released  the  brake,  causing 
the  train  to  move  along  slowly  with  no 
noise  or  jar  of  motion. 

So,  according  to  Moses  v.  Boston  &  M.  R. 
Co.  76  N.  H.  670,  79  Atl.  21,  it  is  not  negli- 
gence for  a  passenger  on  a  railroad  train 
to  attempt  to  leave  the  car  before  the 
station  is  announced;  the  court  observing 
that  the  case  must  be  decided  upon  the 
common  knowledge  of  mankind  upon  the 
subject,  that  there  is  no  statute  requiring 
passengers  to  remain  in  the  car  until  the 
station  is  announced,  and  it  is  not  common 
knowledge  that  this  is  what  the  ordinary 
man  would  do. 

— after  sufficient  stop. 

Supplementing  note  ia  22  L.R.A.(K.S.) 
749. 
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An  old  and  infirm  woman  was  held  in 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Casey,  1 
Ala.  App.  344,  66  So.  28,  guilty  of  contribu- 
tory negligence  in  attempting,  with  the  aid 
of  her  son,  to  alight  from  a  train  after  it 
had  started. 

But  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Pate, 
90  Ark.  135,  118  S.  W.  260,  where  a  passen- 
ger in  attempting  to  alight  from  a  slowly 
moving  train  stepped  upon  a  plank  in  the 
station  platform  negligently  permitted  to 
become  decayed,  broken,  uneven,  and  loose, 
which  gave  way  under  him  and  caused  him 
to  slip  under  the  moving  train,  resulting 
in  injuries  which  caused  his  death,  it  was 
held  that  there  was  evidence  enough  to 
show  that  the  negligence  of  the  passenger, 
if  any,  did  not  contribute  to  his  wjury,  or, 
at  least,  to  leave  that  fact  in  doubt  and  a 
question  for  the  jury. 

— ^by   direction   or   invitation   of   those   in 
charge  of  the  train. 

Supplementing  notes  in  21  L.R«A.  361, 
and  22  L.R.A.(N.S.)    751. 

The  general  mle  of  law  applicable  to  the 
case  of  a  person  alighting  from  a  moving 
train  ia  that  a  passenger  is  not  guilty  of 
negligence  per  se  in  jumping  from  a  moving 
train  by  the  advice  or  order  of  the  con- 
ductor or  any  other  authorized  servant  of 
the  carrier  on  whose  opinion  or  judgment  in 
the  matter  be  has  a  right  to  rely,  if  the 
danger  of  such  act  would  not  be  apparent  to 
a  man  of  ordinary  prudence.  Farley  v. 
Norfolk  4  W.  R.  Co.  67  W.  Va.  360,  27 
L.RJi.(N.S.)  nil,  67  S.  E.  1116. 

So  it  has  been  held  that  a  passenger  is 
not  per  ae  negligent  in  alighting  from  a 
slowly  moving  train  pursuant  to  conductor's 
orders.  But  the  question  of  contributory 
negligence  is  for  the  jury.  Lake  Erie  &  W. 
R.  Co.  V.  Huffman,  177  Ind.  126,  97  N.  E. 
434,  Ann.  Cas.  1914C,  1272;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Krenek,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  1154;  Trinity  Valley  &  N.  R. 
Co.  V.  Green,  —  Tex.  Civ.  App.  — ,  154  S.  W. 
278;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Keith,  — 
Tex.  Civ.  App.  — ,  163  S.  W.  142. 

So,  where  a  porter  told  a  passenger  to 
step  off  the  train,  assuring  her  that  it  was 
going  very  slowly  and  that  she  could  do  so 
with   safety,   whether    such   passenger   waa 
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the  ground,  staggering  in  an  effort  to  regain 
his  balance,  and  fell  over  the  cros8-tie.  By 
his  own  testimony,  and  by  that  of  one  of 
his  witnesses  who  examined  the  marks  on 
the  ground  a  short  time  after  plaintiff  was 
injured,  it  was  shown  that  these  three  or 
four  steps  were  taken  in  the  direction  oppo- 
site to  which  the  train  was  moving.  Just 
how  this  is  to  be  accounted  for  we  are  at  a 
loss  to  understand,  and  the  record  does  not 
disclose.  If  he  stepped  off  with  his  face 
turned  in  the  direction  in  which  the  train 
was  moving,  the  three  or  four  steps  doubt- 
less would  have  been  taken  in  that  direc- 
tion.   On  the  other  hand,  had  he  stepped  off 


with  his  face  to  the  rear  of  the  train  the 
effect  seemingly  would  have  been  to  have 
thrown  him  immediately  upon  his  back,  or 
at  least  to  have  caused  a  backward  stagger- 
ing in  the  direction  in  which  the  train  was 
moving  until  he  overcame  the  momentum 
caused  by  the  movement  of  the  train,  and 
regained  his  equilibrium.  Plaintiff,  how- 
ever, contended  that  he  staggered  toward 
the  rear  of  the  train  in  an  effort  to  recover 
bis  balance,  having  lost  his  balance  in 
alighting,  owing  to  the  sudden  acceleration 
of  the  speed  of  the  train.  This  sudden  in- 
crease of  speed,  it  appears,  was  in  response 
to  a  signal  given  to  the  engineer  from  the 


guilty  of  negligence  in  alighting  was  in  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Plott,  108  Ark. 
292,  157  S.  W.  385;  held  a  question  for  the 

jury- 
Where  the  railway  company  f«.ilB  to  stop 
its  train  at  the  destination  of  a  passenger, 
and  as  it  is  passing  the  station  the  con- 
ductor of  the  train  advises  and  directs  the 
passenger  to  alight  frcwu  the  train  while  it 
is  moving  at  a  speed  of  from  3  to  4  miles 
an  hour,  the  question  whether  the  passenger 
who  acta  on  the  direction  of  the  conductor 
and  is  injured  is  guilty  of  contributory 
negligence  is  one  for  the  determination  of 
the  jury.  Walters  v.  Missouri  P.  R.  Co. 
82  Kan.  739,  28  L.R^.(N.S.)  1068,  109 
Pac.  173. 

But  a  passenger  who  attempts  to  alight 
from  a  moving  railroad  tram,  when  he 
knows  it  is  dangerous  to  do  so,  and  is  in- 
jured thereby,  is  guilty  of  such  negligence 
as  will  preclude  recovery,  notwithstanding 
he  may  have  been  directed  or  told  by  the 
conductor  to  get  off.  Farley  t.  Norfolk  & 
W.  R.  Co.  67  W.  Va.  350,  27  L.R.A.(N.S.) 
1111,  67  S.  E.  1116.  In  the  above  case  the 
court  stated  that  one  is  not  bound  to  assume 
the  risk  of  a  known  danger  because  he  is 
directed  to  do  so  by  another.  He  must 
think  and  act  for  himself,  and  if  he  relies 
upon  another's  judgment,  and  does  an  act 
contrary  to  his  own  sense  of  prudence  he 
is  negligent. 

Where  it  was  alleged  that  a  negro  pas- 
senger who  had  entered  a  coach  for  white 
persons  was  injured  by  jumping  from  a 
moving  train  in  obedience  to  the  conductor's 
command  to  "get  off  here  and  go  to  the 
nigger  coach,  where  you  belong,"  the  court 
in  Florida  East  Coast  R.  Co.  v.  Geiger,  64 
Fla.  282,  60  So.  753,  said:  "It  seems  clear 
that  even  if  by  reason  of  the  well-recog- 
nized status  and  yielding  disposition  of  the 
members  of  the  colored  race  in  the  pres- 
ence of  ccHnmanding  authority,  there  was 
some  incentive  for  the  plaintiff,  a  colored 
man,  to  reach  the  colored  coach  by  alighting 
and  getting  on  again,  rather  than  to  ask 
permission  or  assert  a  right  to  pass  through 
the  white  coach  to  the  colored  coach,  or  to 
remain  on  the  platform  until  he  reached  a 
place  of  safety,  yet  there  was  under  the 
circumstances  no  reasonable  occasion  or 
ezcase  for  the  plaintiff,  a  man  of  twenty- 
L.R.A.1915C. 


three  years  of  age,  and  apparently  accus- 
tomed to  travel,  to  jump  off  the  moving 
train  against  a  truck  that  he  could  easily 
have  seen;  it  being  daylight.  The  plain- 
tiff testifies  that  he  was  not  being  threat- 
ened by  the  conductor;  and  there  appears 
to  be  nothing  to  justify  a  fear  of  personal 
violence    from    the    conductor." 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Claunts, 
99  Ark.  248,  138  S.  W.  332,  plaintiff,  a 
passenger  who  knew  and  had  been  informed 
that  the  train  would  not  stop  at  a  certain 
station,  on  hearing  two  blasts  of  the  whistle 
which  he  thought  was  a  signal  to  stop,  in- 
formed the  brakeman  that  he  wished  to 
alight,  whereupon  the  brakeman  opened  the 
vestibule  door,  saying,  "All  right."  The 
plaintiff  then  went  down  on  the  steps  of 
the  coach  preparatory  to  alighting  from 
the  train,  and  stood  on  the  steps  while  the 
train  was  still  in  motion,  waiting  for  it  to 
stop.  The  train,  however,  instead  of  further 
slacking  its  spieed  increased  it,  and  the 
plaintiff,  losing  his  balance  and  fearing 
that  he  would  fall,  jumped  from  the  train 
on  to  the  station  platform  and  was  injured. 
The  court,  in  holding  the  plaintiff  guilty 
of  contributory  negligence  under  the  cir- 
cumstances, stated  "that  the  brakeman  in 
answering,  'all  right,'  indicated  only  that 
if  the  train  did  actually  stop  at  that  place 
the  plaintiff  could  get  off."  The  opening 
of  the  vestibule  was  only  to  carry  out  this 
request  made  by  plaintiff,  and  to  make 
preparations  to  permit  him  to  get  off  the 
train  at  that  place  in  the  event  it  stopped 
there.  But  no  employee  on  the  train  di- 
rected plaintiff  to  go  on  the  coach  platform 
or  on  the  coach  steps,  or  invited  him  to  do 
so.  At  the  most  the  brakeman  only  acceded 
to  his  request  that  he  be  permitted  to  get 
off  the  train  in  event  that  it  made  a  stop 
at  this  station.  Ordinarily  a  passenger  is 
not  justified  in  being  on  the  steps  of  a 
coach  until  the  train  has  come  to  a  stop; 
and  the  court  was  of  the  opinion  that  under 
the  circumstances  of  this  case  the  plain- 
tiff was  not  justified  in  going  and  remain- 
ing on  the  steps  of  the  coach  while  the 
train  was  in  motion  and  before  it  had 
stopped,  by  any  direction  or  conduct  of  any 
of  defendant's  employees.  While  it  is  true, 
observed  the  court,  that  ordinarily  it  is  a 
question    of   fact    to   be    determined   by   a 
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rear  platform  of  the  rear  coach,  and  from 
the  south  side  of  that  platform.  Why  this 
signal  was  given  the  evidence  faib  to  dis- 
close. The  trial  court  held  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law,  and  for  that  reason  directed 
a  verdict  for  the  defendant. 

1.  The  general  rule  is  that  ordinarily  it  is 
not  negligence  per  ae  for  a  passenger  to 
alight  irom  a  moving  train,  when  the  train 
is  proceeding  at  such  a  low  rate  of  speed 
that  it  is  safe  to  so  alight.  Chesapeake  & 
O.  R.  Co.  V.  Robinson,  149  Ky.  268,  147  S. 
VV.  886 ;  Dallas  v.  Illinois  C.  R.  Co.  144  Ky. 
737,  139  &  W.  958;   Illinois  C.  R.  Co.  v. 


Dallas,  160  Ky.  442,  150  8.  W.  536;  I.ouis- 
ville  &  N.  R.  Co.  v.  Eakin,  103  Ky.  465,  45 
8.  W.  529,  46  S.  W.  496,  47  S.  W.  872; 
Ford  V.  Paducah  City  R.  Co.  29  Ky.  L. 
Rep.  752,  96  S.  W.  441;  Illinois  C.  R.  Co.  v. 
Whittaker,  22  Ky.  L.  Rep.  395,  57  S.  W. 
465.  But,  if  the  train  is  moving  at  a  rate 
of  speed  that  makes  it  probably  imsafe  to 
alight,  it  is  negligence  per  ae  to  do  so. 
Louisville  &  N.  R.  Co.  v.  Moore,  150  Ky. 
692,  150  S.  W.  849;  Glascock  y.  Cincinnati, 
N.  0.  &  T,  P.  R.  Co.  140  Ky.  725,  131  S. 
W.  779;  Eughlett  v.  Louisville  &  N.  R.  Co. 
15  Ky.  L.  Hep.  178,  22  S.  W.  561;  Adams 
T.  Louisville  &  N.  R.  Co.  82  Ky.  608. 


jury  under  the  circumstances  of  each  case, 
as  to  whether  or  not  a  passenger  is  guilty 
of  contributory  negligence  in  alighting  from 
a  moving  train,  that  doctrine  is  not  appli- 
cable to  the  facts  of  this  case.  That  doc- 
trine applies  to  those  cases  where  the  train 
has  actually  stopped  at  its  regular  station, 
or  the  passenger  has  reason  to  believe  so, 
and  the  train  then  suddenly  starts  while 
the  passenger  is  alighting  therefrom,  or 
where  a  train  is  moving  so  slowly  at  the 
regular  stopping  place,  or  one  which  the 
passenger  has  reason  to  believe  and  does 
believe  to  be  the  regular  stopping  place, 
that  it  could  not  be  said  as  a  matter  of 
law  to  be  negligence  to  alight  therefrom. 
In  Badovinac  v.  Northern  P.  R.  Co.  39 
Mont.  454,  104  Pac.  543,  plaintiff  alleged 
that  the  train  on  which  he  was  a  passenger 
slackened  its  speed  as  it  approached  his  des- 
tination, but  did  not  stop;  that  it  was  so 
dark  that  he  could  not  gauge  the  speed; 
that  he  jumped  as  directed  by  defendant's 
brakeman,  receiving  the  injuries  complained 
of.  It  was  held  that  plaintiff  having  alleged 
in  his  complaint  that  the  proximate  cause 
of  his  injury  was  his  voluntary  act  in  jump- 
ing from  the  moving  train,  he  thereupon 
assumed  the  burden  of  alleging  facts  suf- 
ficient to  show  that  in  so  doing  he  was  not 
guilty  of  contributory  negligence;  that  in 
order  to  do  this  he  must  allege  facts  suf- 
ficient to  show  that  he  acted  as  a  reason- 
ably prudent  person  under  like  circum- 
stances would  have  acted;  that  having 
failed  to  do  this,  his  complaint  did  not 
state  a  cause  of  action.  The  court  was  of 
the  opinion  that  under  a  sufficient  com- 
plaint it  would  have  been  a  question  for 
the  jury  to  determine  whether  plaintiff 
was  guilty  of  contributory  negligence,  and 
this  question  would  have  to  be  resolved  by 
determining  whether  he  acted  as  a  reason- 
ably prudent  person  would  have  done  under 
like  circumstances. 

—after  being  warned. 

Supplementing  note  in  22  L.R.A.(N.S.) 
755. 

An  infirm  passenger  over  sixty-five  years 
of  age,  encumbered  with  bundles,  was*  held 
guilty  of  contributory  negligence  precluding 
I  R.A.1916C. 


a  recovery  in  alighting  from  a  train  in 
spite  of  a  flagman's  warning  not  to  do  so, 
but  to  wait  until  the  train  could  be  stopped. 
Louisville  &  N.  R.  Co.  v.  Dilbum,  178  Al*. 
600,  59  So.  438. 

But  whether  a  passenger  was  negligent 
in  alighting  from  a  moving  train  after 
being  warned  not  to  do  so  by  her  brother 
was  held  a  question  for  the  jury  in  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Taylor,  —  Tex. 
Civ.  App.  — ,  163  S.  W.  355. 

— to  avoid  impending  danger. 

Supplementing  note  in  22  L.R.A.(N.S.) 
756. 

In  Prescott  &  N.  W.  R.  Co.  v,  Morris, 
01  Ark.  365,  123  S.  W.  392,  the  jury  were 
held  warranted  in  finding  a  passenger  not 
guilty  of  contributory  negligence  who,  to 
avoid  a  threatened  wreck,  jumped  from  a 
car  that  had  broken  loose  from '  the  train. 

And  it  was  held  not  negligence  as  a  mat- 
ter of  law  in  Nute  v.  Boston  &  M.  R.  Co. 
214  Mass.  184,  100  N.  E.  1099,  for  a  passen- 
ger to  jump  from  a  slowly  moving  train  to 
avoid  pistol  shots  and  fighting  among  pas- 
sengers. 

But  where  a  passenger  stepped  off  or 
jumped  from  the  rear  platform  of  a  slowly 
moving  train  which  would  have  come  into 
collision  with  a  log  train  on  the  same  track 
had  not  employees  prevented  it,  the  court 
in  Marsalis  v.  Louisiana  &  N.  W.  R.  Co. 
129  La.  146,  65  So.  744,  was  of  the  opinion 
that  plaintiff  was  unduly  excited  under  the 
circumstances,  and  was  hurt  through  her 
own  fault. 

In  Texas  &  P.  R.  Co.  v.  Boyd,  —  Tex. 
Civ.  App.  — ,  141  S.  W.  1076,  it  was  held 
that  if  the  carrier  wrongfully  and  nejrli- 
gently  placed  plaintiff  in  a  perilous  position, 
by  closing  the  vestibule  door  leaving  him 
on  the  lower  step  of  a  car  of  a  moving 
train,  and  he,  under  the  influence  of  sudden 
fright  by  reason  thereof,  jumped  from  the 
train,  defendant  could  not  urge  as  a  defense 
that  in  alighting  he  was  guilty  of  contribu- 
tory negligence,  barring  a  recovery. 

Boarding  train  while  in  motion — in  general. 

Supplementing  notes  in  21  L.R.A.  356 
and  22  L.R.A.(NA)  767. 
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Bat  the  conditions  under  which  the  pas- 
senger alights,  other  than  the  speed  of  the 
train,  must  also  be  c<»i8idered  in  determin- 
ing Uie  existence  or  absence  of  negligence 
in  the  act  of  alighting  therefrom.  Uhis  dis- 
tinction was  recognized  in  Louisville  k  H. 
R.  Co.  V.  Mount,  126  Ky.  693,  101  S.  W. 
1182,  in  which  the  court  said  that  while 
stepping  from  a  train  at  the  place  there 
involved  might  have  been  attended  with  no 
danger  if  the  passenger  alighted  at  the 
place  in  the  daytime,  yet  to  do  so  at  night, 
without  a  light,  might  be  attended  with 
considerable  danger. 

In  Hunter  v.  Louisville  &  N.  R.  Co.  180 


Ala.  594,  9  L.R.A.(N.S.)  848,  43  So.  802, 
a  passenger  was  injured  in  alighting  from  a 
train,  'ihe  court,  in  the  course  of  the 
opinion,  said:  "We  recognize  the  general 
rule  that  alighting  from  a  moving  train 
is  not  necessarily  negligence  per  se;  but,  as 
was  said  in  Watkins  v.  Birmingham  R.  & 
Electric  Co.  120  Ala.  152,  43  L.R.A.  297,  24 
So.  394:  'There  may  be,  it  is  true,  excep- 
tional circumstances  attending  the  attempt 
thus  to  alight,  such  as  the  great  speed  of 
the  train,  the  age  or  infirmity  of  the  pas- 
senger, or  his  being  encumbered  with  bun- 
dles or  children,  or  other  facts  which  render 
the  attempt  so  obviously  dangerous  that  the 


A  passenger  attempting  to  board  a  mov- 
ing train  after  he  liad  alighted  at  an  inter- 
mediate point  need  exercise  only  ordinary 
care.  Central  of  Georgia  R.  Co.  v.  Hing- 
8on,  —  Ala.  — ,  65  So.  45. 

It  is  not  necessarily  negligence  to  get 
upon  a  moving  passenger  train,  and  gener- 
ally whether  it  is  negligence  or  not  is  a 
question  for  the  jury.  Irvin  v,  Missouri  P. 
R.  Co.  81  Kan.  649,  26  L.R.A.(N.S.)  739, 
106  Pac.  1063.  In  the  above  case  a  pas- 
senger while  boarding  a  train  pulling  out 
of  a  station  in  the  night  came  in  contact 
with  an  express  truck  as  he  swung  on  the 
car.  The  railroad  company  was  held  liable, 
it  being  negligent  to  leave  an  express  truck 
upon  an  unlighted  depot  platform  at  night 
and  within  6  inches  of  a  passing  passenger 
train. 

Whether  a  passenger  in  attempting  to 
board  a  car  after  it  has  started  is  guilty  of 
contributory  negligence  is  held  in  Osborne 
V.  Texas  Traction  Co.  —  Tex.  Civ.  App. 
— ,  134  S.  W.  816,  a  question  for  the  jury, 
and  depends  upon  whether  he  was  using 
such  care  and  caution  as  an  ordinarily 
prudent  person  would  have  used  under  the 
same   or   similar   circumstances. 

Where  plaintiff  only  attempted  to  board 
a  train  after  discoyering  that  it  was  leav- 
ing the  station  and  would  not  stop  at  the 
usual  place,  and  the  train  was  moving 
about  as  fast  as  a  man  would  walk  at  the 
time  he  attempted  to  board  it,  the  court  in 
Le  Due  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  169 
Mo.  App.  136,  140  S.  W.  768,  was  of  the 
opinion  that  he  was  not  guilty  of  contribu- 
tory negligence  per  se.  While  it  has  been 
often  held,  observed  the  court,  that  it  is 
not  negligence  per  8«  to  attempt  to  board 
a  slowly  moving  train,  yet  there  can  be  no 
question  that  there  is  always  more  or  less 
danger  attending  the  act  of  doing  so;  the 
amount  of  danger  depending  upon  the  sur- 
roundings and  speed  of  the  train  and  the 
activity  and  experience  of  the  party.  Plain- 
tiff in  this  case  had  never  boarded  a  mov- 
ing train  before,  and  had  there  been  no 
showing  that  he  had  the  right  to  expect 
the  train  to  stop  the  second  time,  and,  in- 
stead of  boarding  it  while  standing,  he  had 
purposely  waited  until  it  started  and  then 
attempted  to  board  it,  we  should  have  no 
L.R_A.1915C. 


hesitancy  in  holding,  under  these  circum- 
stances, that  he  would  have  been  guilty  of 
negligence  that  would  bar  a  recovery. 

Whether  a  passenger  who  boarded  a  mov- 
ing train  and  succeeded  in  grabbing  the 
hand  rail  of  the  step  of  the  vestibule  of 
a  sleeping  car,  and  held  on  to  it,  was  guilty 
of  negligence  in  failing  to  jump  off  the 
train,  while  running  at  3  or  4  miles  an 
hour,  instead  of  hanging  on  and  sustain- 
ing an  injury  by  being  caught  between  the 
train  and  the  station  platform,  though 
warned  of  the  danger  of  lianging  on,  was 
not  for  the  court;  for  it  could  not  say  as 
a  matter  of  law  that  the  passenger  could 
have  safely  jumped  off,  or  that  he  did  not 
have  the  right  to  believe  that  he  would  be 
safer  where  he  was,  notwithstanding  the 
warning,  in  the  absence  of  anything  to  show 
that  he  was  conscious  of  the  fact  that  to 
remain  on  the  train  was  dangerous.  Cen- 
tral of  Georgia  R.  Co.  v.  Hingson,  supra. 

But  one  attempting  to  board  a  train  of 
cars,  with  closed  gates,  moving  away  from 
a  station  with  quickly  increasing  speed,  was 
held  guilty  of  contributory  negligence  in 
Sheehan  v.  Nassau  Electric  R.  Co.  143  App. 
Div.  621,  128  N.  Y.  Supp.  546. 

According  to  the  law  of  New  York  state 
the  boarding  of  a  moving  train  of  railway 
cars  is  presumptively  negligent.  Thus,  in 
Greco  v.  Long  Island  R.  Co.  159  App.  Div. 
298,  144  N.  Y.  Supp.  240,  the  evidence  was 
held  insufficient  to  establish  the  passenger's 
freedom  from  negligence,  where  the  train, 
in  response  to  his  signal  to  stop,  having 
slowed  down  to  2  or  3  miles  an  hour,  he 
attempted  to  board  the  third  car,  when  the 
speed  was  accelerated  with  a  jerk. 

In  holding  the  railroad  company  not 
liable  where  a  conductor  in  trying  to  pre- 
vent a  person  boarding  a  moving  train 
pushed  him  with  such  force  that  he  fell 
over  backwards  receiving  injuries  which 
caused  his  death,  the  court  in  Dwyer  v.  New 
York  C.  4  H.  R.  R.  Co.  136  App.  Div.  87, 
120  N.  Y.  Supp.  634,  stated  that  by  de- 
cedent's own  negligence  he  had  created  an 
emergency  which  the  defendant's  servant 
was  required  to  meet. 

A  passenger,  however,  who  having  alight- 
ed from  the  train  for  exercise  attempts  to 
re-enter  it  with  the  aid   of  tke  Pullman 
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court  may,  where  the  testimony  is  undis- 
puted, declare  as  matter  of  law  that  the 
passenger's  conduct  was  reckless  and  neg- 
Ugent.' " 

In  Hughlett  T.  Louisville  &  N.  R.  Co. 
15  Ky.  L.  Rep.  178,  22  S.  W.  551,  the  court 
held  that  where  a  passenger  familiar  with 
the  environments  stepped  oS  of  a  passenger 
train  in  the  dark,  while  it  was  moving,  and 
on  the  side  opposite  to  the  depot,  he  was 
guilty  of  contributory  negligence. 

In  Louisville  &  N.  R.  Co.  v.  Depp,  17  Ky. 
L.  Rep.  1049,  33  S.  W.  417,  the  court  held 
guilty  of  contributory  negligence  as  mat- 
ter of  law  a  passenger  who  stepped  off  of 
a  passenger  train  in  the  dark,  although  in 
that  case  the  speed  of  the  train  was  greater 
than  in  the  case  at  bar. 

The  case  of  Louisville  k  N.  R.  Co.  v. 
Ricketts,  which  was  four  times  before  this 


court,  is  very  similar  to  the  case  at  bar. 
See  (1)  93  Ky.  116,  19  S.  W.  182;  (2)  96 
Ky.  44,  27  S.  W.  860;  (3)  18  Ky.  L.  Rep. 
887,  37  S.  W.  962;  (4)  21  Ky.  L.  Rep.  662, 
52  S.  W.  939.  In  that  case,  Ricketts  alight- 
ed from  the  train  at  Lebanon  about  11 
o'clock  at  night,  on  the  side  of  the  train 
opposite  the  depot  platform,  being  familiar 
with  the  surroundings;  and  while  walking 
along  in  the  dark  he  fell  over  an  obstruc- 
tion, his  arm  was  thrown  across  the  track, 
and  the  train  ran  over  it,  necessitating  its 
amputation.  In  that  case,  the  court  held 
that  he  was  guilty  of  contributory  negli- 
gence. 

In  the  case  at  bar,  plaintiff  stood  upon 
the  steps  of  the  coach  for  some  little  time 
before  he  stepped  off.  He  himseli  testified 
that  he  was  observing  the  speed  of  the 
train;  that  he  knew,  notwithstanding  the 


porter  after  it  has  started,  is  not  per  te 
negligent,  although  the  statute  makes  it  a 
crime  for  one  not  employed  on  the  train  to 
get  upon  a  car  while  it' is  in  motion  with- 
out the  consent  of  the  one  having  the  same 
in  charge.  Gannon  v.  Chicago,  R.  I.  & 
P.  R.  Co.  141  Iowa,  37,  23  LR.A.(N.S.) 
1061,  117  N.  W.  966. 

A  passenger  was  in  Lennon  t.  Canadian 
P.  R.  Co.  112  C.  C.  A.  461,  192  Fed.  Ill, 
held  guilty  of  negligence  as  a  matter  of 
law  where  she  left  her  t>erth  at  2  o'clock 
in  the  morning  to  get  some  fre^  air  while 
the  train  was  standing  at  a  station,  and 
was  injured  in  attempting  to  board  the 
train,  which  started  without  signal  just 
as  she  alighted.  The  court  stated  that  the 
company's  trainmen  could  not  have  antici- 
pated that  a  passenger  would  leave  her 
sleeper  and  go  on  to  the  day-coach  plat- 
form, or  otherwise  expose  herself  to  the 
dangers  or  temptations  of  an  open  vestibule 
door;  nor  can  it  be  claimed  that  the  ab- 
sence of  a  closed  vestibule  door  on  another 
car  platform  is  an  invitation  to  a  passen- 
ger upon  a  neighboring  car  to  alight,  the 
acceptance  of  which  invitation  it  was  the 
duty  of  the  carrier,  in  the  exercise  of  its  re- 
quired care  for  the  passenger,  to  antici-  i 
pate  and  render  impossible.  Surely  the  com- 
pany could  not  have  foreseen  that  a  young  \ 
woman  unattended  would  leave  the  train  in 
such  a  spot  at  such  an  hour.  (Grenerally 
as  to  contributory  negligence  of  passenger 
who  alights  at  an  intermediate  station,  see 
note  to  Wether  la  v.  Missouri  P.  R.  Co.  51 
L.R.A.(N.S.)   899.) 


—after  insufficient  stop. 

Supplementing  note  in  22  L.R.A.(N.S.) 
758. 

The  question  whether  a  passenger  was 
guilty  of  contributory  negligence  in  at- 
L.R.A.1915C. 


tempting  to  board  a  train  while  in  motion 
was  held  a  question  for  the  jury  in  Hull 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
116  Minn.  349,  133  N.  W.  852,  where  the 
train  did  not  atop  a  sufScient  length  of 
time  to  permit  passengers  to  go  aboard, 
was  moving  slowly  by  the  station  platform, 
and  the  passenger  making  the  attempt  was 
physically  active,  his  freedom  of  action  un- 
impeded, and  there  were  reasons  justifying 
his  attempt  to  take  the  particular  train. 


— ^after  sufficient  stop. 

Siipplementing  note  in  22  L.R.A.(N.S.) 
759. 

Where  a  passenger  carrying  an  umbrella 
came  into  contact  with  a  truck  on  the  plat- 
form when  he  was  attempting  to  board  a 
train  pulling  out  at  a  speed  of  between  4 
and  7  miles  an  hour,  he  was  in  Murphy  v. 
Pere  Marquette  R.  Co.  '  —  Mich.  — , 
post,  — ,  150  N.  W.  122,  held  guilty  of  con- 
tributory negligence  precluding  a  recovery. 

So,  where  a  passenger  having  plenty  of 
time  to  get  on  a  train  while  it  was  stand- 
ing, waited  until  it  began  to  move,  and,  in 
an  attempt  to  get  on  board  by  seizing  the 
railing  of  the  car,  his  projecting  bodv  came 
in  contact  with  a  pair  of  trucks  leit  near 
the  track  on  the  station  premises,  where- 
by he  was  injured,  it  was  held  that  he 
could  not  recover  damages  on  the  ground 
that  the  railroad  company  was  negligent  in 
allowing  the  trucks  to  be  placed  near  the 
track.  Southern  R.  Co.  v.  Nichols,  135  Ga. 
11,  68  S.  E.  789. 

On  a  later  appeal  of  the  above  case,  137 
Ga.  670,  74  S.  E.  268.  it  was  held  erroneous 
to  charge  that  "if  tiie  train  did  not  stop 
long  enough  for  that  purpose  [go  to  ticket 
office  for  pass],  and  when  he  discovered 
that  the  train  was  moving  he  undertook  to 
board  the  moving  train,  and  ezerciaed  ordi- 
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darkness,  the  place  where  he  alighted.  He 
exercised  his  own  judgment,  making  his 
own  calculations,  and  in  the  dark  stepped 
off  of  a  slowly  moving  train  slowing  down 
for  the  purpose  of  stopping  to  permit  him 
to  alight,  alighting  on  the  side  of  the  track 
opposite  the  platform,  upon  ground  known 
by  him  to  be  more  or  less  encumbered  by 
dibrit,  he  having  lived  within  300  feet  of 
the  place  for  about  a  year.  We  have  no 
doubt  that  under  this  state  of  facts  he  was 
guilty  of  contributory  negligence,  and  that 
but  for  his  own  fault,  he  would  not  have 
been  injured. 

Nor  is  it  material  that  passengers  alight- 
ing at  Miller's  Spur  had  theretofore  gotten 
on  and  off  trains  on  the  north  side  of  the 
track  as  a  matter  of  convenience  to  them- 
selves. It  was  so  held  in  the  Ricketts  Case, 
supra.  And,  as  plaintiff  himself  was  negli- 
gent, and  but  for  his  negligent  act  would 


not  have  been  injured,  the  sudden  accelera- 
tion in  the  speed  of  the  train,  just  as  he 
alighted,  does  not  enable  a  recovery  against 
the  defendant  for  his  injuries. 

2.  Ordinarily  contributory  negligence  is 
a  question  for  the  jury.  But  where  the  facts 
are  uncontroverted,  and  but  one  conclusion 
may  fairly  be  drawn  therefrom,  the  court 
may  pass  upon  it  as  matter  of  law.  Louis- 
ville ft  K.  R.  Co.  V.  Eakin,  103  Ky.  466,  4o 
S.  W.  529,  46  S.  W.  496,  47  S.  W.  872,  and 
authorities  cited  therein;  Dallas  v.  Illinois 
C.  R.  Co.  144  Ky.  737,  139  S.  W.  958; 
Dailey  v.  South  Covington  &  C.  Street  R. 
Co.  158  Ky.  64,  164  S.  W.  361. 

The  trial  court  properly  directed  a  ver- 
dict for  the  defendant. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


nary  care  in  doing  so,  and  would  have  done 
so  but  for  the  fact  that  his  body  came 
in  contact  with  the  trucks,  and  the  defend- 
ant company  was  negligent  in  leaving  the 
trucks  there  or  starting  the  train  while 
the  trucks  were  dangerously  near  the 
train,  then  he  can  recover." 

A  passenger  was  held  guilty  of  contribu- 
tory negligence  in  Plutschow  v.  Metropoli- 
tan West  Side  Elev.  R.  Co.  155  111.  App. 
689,  in  attempting  to  board  a  moving  ele- 
vated train  after  the  gates  had  been  closed 
or  were  being  closed. 

So,  where  a  train  did  not  stop  at  the 
usual  place,  as  a  passenger  had  reason  to 
believe  it  would,  he  was  held  in  Le  Due  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  159  Mo.  App. 
130,  140  S.  W.  768,  not  per  se  guilty  of 
negligence  in  attempting  to  board  it  while 
it  was  moving  slowly,  upon  discovering 
that  it  was  leaving  the  station. 


— by  direction  of  employee. 

Supplementing  note  in  22  L.R.A.(N.S.) 
759. 

The  general  rule  of  law  seems  to  be  that 
the  getting  on  a  moving  train  by  a  pas- 
senger is  generally  regarded  as  contrary  to 
reasonable  prudence;  but  if  it  is  done  in 
response  to  the  invitation  or  direction  of 
a  person  in  <^arge  of  the  train,  the  pas- 
senger is  said  to  be  exonerated  from  fault, 
where  the  apparent  danger  is  slight,  and 
the  real  or  actual  danger  is  not  readily  dis- 
coverable by  the  passenger,  on  the  tlieory 
that  where  danger  is  obvious,  but  slight, 
the  passenger  has  the  right  to  rely  on  the 
judgment  of  the  conductor,  whose  duty  and 
experience  in  regard  to  such  matters  may 
be  presumed  to  justify  an  act  which  would 
otherwise  constitute  negligence.  Larson  v. 
LJLA.1915C. 


Chicago,  M.  &  St.  P.  R.  Co.  31  S.  D.  512, 
141  N.  W.  353. 

A  passenger  is  not  guilty  of  n^ligence 
as  a  matter  of  law  in  bouding  a  slowly 
moving  train  on  the  invitation  of  the  con- 
ductor. Roberts  v.  Atlantic  Coast  Line  R. 
Co.  155  N.  C.  79,  70  S.  E.  1080;  Larson  v. 
Chicago,  M.  &  St.  P.  R.  Co.  supra. 

The  speed  of  the  train  is  not  a  conclu- 
sive test,  as  a  matter  of  law,  of  the  con- 
tributory negligence  of  one  attempting  to 
board  a  moving  train,  unless  going  at  such 
a  high  rate  of  speed  that  no  ordinarily 
prudent  person,  with  cummon  understand- 
ing, would  undertake  the  hazard,  although 
upon  invitation  or  direction  of  tlie  conduc- 
tor. Larson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  supra. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Green, 
110  Ark.  232,  161  8.  W.  148,  the  attempt 
of  a  passenger  who  had  failed  to  procure  a 
ticket  to  board  a  train  as  it  was  slowly  pull- 
ing out  of  the  station,  the  defendant's  claim 
agent,  who  was  standing  on  the  rear  plat- 
form, having  told  her  to  get  on  and  offered 
to  help  her,  was  held  not  necessarily  to 
constitute  negligence.  The  court  observed 
that  it  was  unimportant  whether  or  not  the 
person  who  gave  the  direction  was  an  agent 
of  the  company,  with  authority  to  act  In 
that  regard;  for  if  he  was  in  a  position  to 
vender  such  assistance,  it  was  a  circum- 
stance for  the  jury  to  consider  in  testing 
the  plaintiff's  conduct. 

But  where  a  train  was  just  pulling  out 
of  a  station  it  was  held  in  Kopacka  v.  New 
York,  N.  H.  &  H.  R.  Co.  88  Conn.  82,  90 
Atl.  27,  that  the  fact  that  the  conductor, 
upon  seeing  a  passenger,  threw  open  the 
car  gate,  did  not  justify  him  in  attempt- 
ing to  board  the  moving  train,  and  that 
he  was  guilty  of  contributory  negligence 
warranting  a  nonsuit  in  attempting  to  do 
so,  hampered  with  bimdles.  J.  IX  C. 
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NANCY  B.  GLIDDEN,  Appt., 
▼. 
SECOND   AVENUE   INVESTMENT  COM- 
PANY, Impleaded,  etc.,  Respt. 

(125  Minn.  471,  147  N.  W.  658.) 

liandlord  and  tenant  —  assignment  of 

reversion  —  liability  on  covenants. 

The  owner  of  a  building  leased  a  portion 

of  it,  and  in  the  lease  covenanted  to  furnish 

heat  to  the  tenant.    It  thereafter  sold  the 

Headnote  by  Hallax,  J. 


property  to  one  who  assumed  all  its  obliga- 
tions under  the  lease,  and  the  tenant  recog- 
nized the  grantee  as  landlord.  The  original 
lessor  was  not  thereafter  liable  to  employees 
of  the  lessee  for  damages  for  personal  in- 
jury resulting  from  negligent  failure  to 
properly  heat  the  premises. 

(May  29,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Hennepin 
County  in  favor  of  defendant  Investment 
Company  in  an  action  brought  to  recover 
damages  for  personal  injuries  resulting 
from  negligent  failure  to  properly  heat  cer- 


Kote.  — Landlord  and.  tenant: 
of  reversion 


ttxmsfer 


I.  In  general,  191. 
II.  Voluntary  transfers. 

a.  In  general,  192. 

b.  Notice  to  transferee. 

1.  Necessity     of     referring,     in 

transfer,  to  the  lease,   193. 

2.  Possession  by  tenant,  195. 

3.  Recording  the  lease,  195. 

e.  Distinction  between  transfer  of  re- 
version and  so-called  assignment 
of  lease  by  lessor,  195. 

d.  Necessity  for  seal,  198. 

e.  Transfer  by  subsequent  lease. 

1.  Concurrent   leases,   198. 

2.  Leases  in  reversion,   199. 

f.  Transfer    by    way    of    mortgage, 

200. 

g.  Necessity  for  attornment,  201. 

III.  Transfers  by  operation  of  law. 

a.  Necessity  for  attornment,  203. 

b.  By  sale  on  lien. 

1.  On   lien   subsequent  to  lease, 

204. 

2.  On  lien  prior  to  lease. 

(a)  In  general,  204. 

(b)  Effect    of    attornment, 

204. 

3.  Inconsistent      holdings      and 

statutory  changes,  204. 
e.  By  sale  under  judicial  decree  not 

based  on  prior  lien,  206. 
i.  By     devoluticm     upon     landlord's 

death,  206. 
e.  By  death  of  landlord  who  had  only 

a  life  estate,  207. 

IV.  Rights  and  liabilities  of  transferee. 

a.  In  general,  209. 

b.  Based  upon  privity  of  estate,  209. 
e.  Based  upon  privity  of  contract. 

1.  Right  to  sue  on   contract  in 

name  of  lessor,  210. 

2.  Under     covenants     that     run 

with  the  land. 

(a)  Common-law      doctrine 

and  statutory 

changes,  210. 

(b)  Where    lessor    has    no 

title,  213. 

(c)  Necessity     for    use    of 

word  "assigns"  in  the 
lease,  215. 
L.R.A.1915C. 


IV.  c,  2 — continued. 

(d)   Necessity    for    seal    on 

lease,  215. 
.(•)   On      particular      cove- 
nants. 

( 1 )  In  general,  216. 

(2)  To      pay      rent, 

216. 

(3)  To     renew    the 

lease,   219 

(4)  To  repair,  220. 

(6)  To  pay  for  ten- 
ants' repairs 
or  improve- 
ments, 220. 

(6)  To  sell  premises 

to  tenant  if  re- 
quested, 220. 

(7)  For  quiet  enjoy- 

ment, 220. 

(8)  To       terminate 

the  lease,  221. 
(•)  To  conduct 

business  in  a 
proper  man- 
ner, 221. 

(10)  To  insure,  221. 

(11)  To     pay     ta.^es 

or  asses  s- 
ments,  221. 

(12)  To  furnish  heat, 

221. 

(13)  To      leave      im- 

provements 
upon  prem- 
ises, 221. 

(14)  To  leave  all  ma- 

nure on  farm, 
221. 
(16)  To   leave  cotton 
seed  on   land, 
221. 

(16)  To     buy     from 

lessor  all 
goods  to  be 
sold  upon  the 
premises, 
221. 

(17)  To      grind      all 

grain  grown 
upon  prem- 
ises,   222. 

(18)  Not    to    remove 

straw,  222. 
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tain  premises  in  accordance  with  the  terms 
of  a  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Spooner,  liayboorn,  &  liucas 
for  appellant. 

Messrs.  Cohen,  Atwater,  Jt  Shaw  for 
respondent. 

Hallajn,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  appeals  from  a  judgment  on  the 
pleadings  in  favor  of  the  defendant  Second 
Avenue  Investment  Company.  The  com- 
plaint alleges  in  substance  that,  in  Decem- 
ber,  1909,   the  defendant  Investment  Com- 1 


pany  owned  a  building  in  Minneapolis;  that 
it  leased  the  ground  floor  for  five  years  to 
the  L.  0.  Smith  &  Bros.  Typewriter  Com- 
pany for  use  as  an  office  and  salesroom,  and 
agreed  to  keep  in  the  building  proper  steam 
warming  apparatus,  and  to  keep  the  prem- 
ises comfortably  warm  at  all  seasons  when 
required;  that  thereafter  defendant  Good- 
fellow,  by  mesne  transfers  and  assignments, 
acquired  all  of  the  rights  and  interests  of 
the  defendant  Investment  Company  in  said 
premises,  and  became  "charged  with  the 
fulfilment  ...  of  the  terms,  conditions, 
and  agreements  of  the  .  .  .  Investment 
Company    contained    and   provided    for    in 


IV.  c,  2 — continued. 

(19)  To     compensate 

way-going  ten- 
ant for  extra 
labor,  222. 

(20)  Giving  to  lessor 

discretion  to 
relet  in  case 
he  had  to  re- 
enter, 222. 

(21)  To  give  up  pos- 

session at  end 
of     term      in 
good      repair, 
222. 

(22)  To        indemnify 

lessor  against 
loss,  222. 

(23)  To       terminate 

lease   in    case 
of      sale      of 
premises, 
222. 

(f)  Lease  of  an  incorporeal 

hereditament,  222. 

(g)  In    lease    of    personal 

ehatteU,  223. 
(h)  Transfer  of  part  of  the 

reversion,    223. 
(i)   For    breaches    prior    to 

transfer,  224. 
t.  Under  covenants  that  do  not 

run  with  the  land. 

(a)  In  general,  224. 

(b)  Giving  lessee  a  monop- 

oly in  trade,  226. 

(c)  To     pay     a     collateral 

sum,  226. 

(d)  Relating     to     personal 

property,  226. 

(e)  C!onceniing  land  not  in- 

cluded   in    the    lease, 
226. 

(f)  Concerning        interests 

not  owned  by  lessor, 
226. 

(g)  Giving  tenant  an  option 

to  purchase,  226, 
(h)   To  And  subtenants  for 

lessee,  226. 
(i)   To  repair,  226. 
(j)  To  terminate  the  lease, 

226. 
L.R.A.1916C. 


IV.  c^  3— continued. 

(k)  Affected  by  stipulation 
against    implied    cov- 
enants, 226. 
d.  Availability  by  transferee  of  les- 
Bor*8  remedy  for  possession,  226. 
V.  Rights  and  liabilities  of  transferrer. 

a.  In  general,  227. 

b.  Based  upon  privity  of  estate,  227. 
a  Based  upon  privity  of  contract. 

1.  Bight    of    action   in   general, 

228. 

2.  Right  of  action  for  rent. 

(a)  Accrued   subsequent   to 

transfer,  228. 

(b)  Accrued  prior  to  trans- 

fer, 229. 

(c)  Where   he  reserves   the 

rent,  229. 

(d)  On  rent  note,  230. 

(e)  Apportionment  of  rent, 

with  respect  to  time, 
231. 
S.  Liabilities,  231. 
VI.  Rights  and  liabilities  of  lessee. 

a.  In  general,  233. 

b.  Rent  paid  in  advance,  233. 

c.  Bight   to    prove   that    lessor    had 

parted  with  title,  233. 

d.  Right  to  show  that  transfer  is  in- 

effectual, 234. 

e.  Right  to  avoid  payment  of  rent 

by  proving  a  merger,  234. 

I.  In  general. 

The  present  note  dbes  not  include  the 
question  as  to  the  effect  of  an  assignment 
of  the  lease  by  lessee.  That  question,  so 
far  as  liability  for  rent  is  concerned,  was 
considered  in  note  to  Kanawka-Gauley  Coal 
&  Coke  Co.  V.  Sharp,  52  L.R.A.(N.S.)   968. 

Cases  involving  only  the  assignment  of 
rent,  leaving  the  reversion  in  the  original 
lessor,  are  not  within  the  scope  of  this  note ; 
and  where  the  fee  is  transferred  by  deed  re- 
serving rent  to  the  grantor,  his  executors, 
administrators,  and  assigns,  the  case  is  not 
strictly  within  the  scope  of  this  note,  for 
there  is  no  reversion  to  transfer,  although 
there  may  be  its  equivalent.  So,  while  the 
rights  of  the  parties  in  such  cases  are  based 
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said  lease;"  that  on  December  26,  1911, 
plaintiff  entered  the  employ  of  the  Type- 
irriter  Company  in  its  offices  upon  said 
premises;  that  at  that  time  the  premises 
were  so  cold  as  to  be  unfit  for  occupancy 
as  an  office;  that  plaintiff  demanded  of  the 
Typewriter  Company  that  the  place  be  prop- 
erly heated;  that  plaintiff  and  the  Type- 
writer Company  also  demanded  of  defend- 
ants that  the  premises  be  properly  heated, 
and  repeated  this  demand  of  defendant 
Goodfellow  at  many  different  times  up  to 
and  including  December  30,  1911,  and  that 
said  Groodfellow  always  promised  to  heat 
the  premises;  that  plaintiff,  relying  upon 
the  promises  of  said  Goodfellow,  continued 
at  her  work  up  to  and  including  December 
30th,  when  she  became  seriously  ill  by  rea- 


son of  the  exposure  to  cold,  and  she  brings 
this  action  to  recover  damages  against  both 
Goodfellow   and   the   Investment   Company. 

On  a  former  hearing  (124  Minn.  101, 
L.R.A.— ,  144  N.  W.  428)  this  court  held 
that  this  complaint  stated  a  cause  of  ac- 
tion as  to  the  defendant  Goodfellow.  The 
question  now  is,  Does  it  state  a  cause  of 
action  as  to  defendant  Investment  Com- 
pany? If  it  does,  judgment  on  the  plead- 
ings should  not  have  been  given.  We  are 
of  the  opinion  that  the  complaint  does  not 
state  a  cause  of  action  as  to  the  defendant 
Investment  Company. 

On  the  former  appeal  it  was  held  that 
the  landlord  is  liable  directly  to  the  em- 
ployees of  a  tenant  for  personal  injuries 
received  from  a  defective  condition  of  the 


partly  upon  the  same  principles  as  govern 
cases  where  the  reversion  is  transferred 
(Van  Rensselaer  v.  Hays,  19  N.  Y.  68,  75 
Am.  Dec.  278),  that  subject  is  not  here 
covered. 

II.  Voluntary  transfera. 

a.  In  general. 

Under  the  feudal  system  of  tenures,  the 
relation  of  landlord  and  tenant,  in  the  early 
history  of  Great  Britain,  imposed  upon  the 
parties  mutual  obligations  that  have  grad- 
ually ceased  to  be  attached  as  a  result  of 
that  relation.  Because  of  that  close  person- 
al relation  the  landlord  could  not,  without 
the  consent  of  his  tenant,  voluntarily  sever 
the  relation,  or  substitute  another  tn  his 
stead  as  landlord  by  transferring  the  re- 
version (see  subd.  IV.  c,  2  (a),  infra).  If 
the  tenant  attorned  to  the  new  owner,  the 
attornment  did  not  terminate  the  leasehold 
estate,  but  merely  created  the  relation  of 
landlord  and  tenant  bet^¥een  the  new  owner 
and  the  tenant  during  the  remainder  of  the 
term.  So,  the  early  English  statute  and 
other  statutes  abolishing  the  necessity  for 
attornment  (subd.  U.  g,  infra)  take  away 
from  the  tenant  only  the  right  to  refuse 
to  accept  a  new  landlord,  and  carefully  pre- 
serve all  other  rights.  The  purpose  of  the 
statutes  evidently  is  to  give  to  a  voluntary 
transfer  without  attornment  the  same  force 
and  effect  that  was  formerly  given  to  such 
transfer  with  attornment.  This  statement 
does  not  refer  to  the  statute  of  32  Hen. 
VIII.  chap.  34,  which  enabled  the  transferee 
of  the  reversion,  to  whom  the  tenant  had 
attorned,  to  sue  for  breach  of  any  covenant 
in  the  lease,  and  imposed  upon  him  the  obli- 
gations incident  to  the  contract  (see  infra, 
subd.  IV.  c,  2  (a) ),  but  to  those  statutes 
abolishing  the  necessity  for  attornment  (see 
infra,  subd.  II.  g). 

A  voluntary  transfer  of  the  reversion  by 
the  landlord  neither  terminates  the  lease- 
hold estate  nor  deprives  the  tenant  of  any 
of  his  rights  under  the  lease.  Doe  ex  dem. 
Agar  V.  Brown,  2  EL  &  Bl.  331.  22  L.  J.  Q. 
B.  N.  S.  432;  Pyot  v.  St.  John,  Gto.  Jac. 
L.R.A.1915C. 


329;  Dreyfus  v.  Hirt,  82  Cal.  621,  23  Pac 
193;  Scheerer  v.  Cuddy,  85  Cal.  270,  24 
Pac.  713;  Garber  v.  Gianella,  98  Cal.  527, 
33  Pac.  458 ;  Whittemore  v.  Smith,  50  Conn. 
376;  Parker  v.  Gortatowsky,  12"  Ga.  660, 
56  S.  E.  846;  Blake  v.  Ashbrook,  91  111. 
App.  46;  Barrett  v.  (^isinger,  148  111.  98, 
35  N.  E.  364;  Leiter  v.  Pike,  127  111.  287, 
20  N.  E.  23;  Williams  v.  Frybarger,  9  Ind. 
App.  658,  37  N.  £.  302  (and  where  the 
transferrer  agrees,  in  a  separate  written  in- 
strument, to  g^ve  the  transferee  actual  pos- 
session immediately,  falsely  representing 
that  he  has  an  agreement  with  the  tenant 
to  give  up  possession,  the  transferee  has  a 
right  of  action  against  him  for  breach  of 
the  agreement,  and  may  collect  expenses  in- 
curred in  inducing  the  tenant  to  give  up 
possession) ;  Leebrick  v.  Stahle,  68  Iowa, 
515,  27  N.  W.  490;  Yule  v.  Fell,  123  Iowa, 
662,  99  N.  W.  669;  Chambers  v.  Irish,  132 
Iowa,  319,  109  N.  W.  787;  Payson  v.  Hol- 
den,  4  Ky.  L.  Rep.  362;  Breeding  v.  Tay- 
lor, 13  B.  Mon.  481;  Unger  v.  Bamberger, 
86  Ky.  11,  2  S.  W.  498 ;  Housaiere  Latreille 
Oil  Co.  V.  Jennings-Heywood  Oil  Syndicate, 
115  La.  107,  38  So.  932;  Biddle  v.  Hussman, 
23  Mo.  597;  Green  v.  Sternberg,  12  Mo. 
App.  578;  Stone  v.  Snell,  77  Neb.  441,  109 
N.  W.  750;  Perry  v.  Carr,  44  N.  H.  118; 
Woodbury  v.  Butler,  67  N.  H.  545,  38  Atl. 
379  (but  where  the  premises  were  sold  at 
auction,  and  the  tenant,  who  held  at  will, 
assented  to  the  auctioneer's  statement  that 
the  tenant  would  vacate  in  one  month,  he 
was  estopped  to  demand  the  legal  notice 
of  three  months,  required  to  dispossess 
him) ;  Austin  v.  Ahearne,  61  N.  Y.  6;  Win- 
termute  v.  Light,  46  Barb.  278;  Griffin  v. 
Barton,  22  Misc.  228,  49  N.  Y.  Supp.  1021, 
affirmed  in  27  App.  Div.  632,  60  N.  Y.  Supp. 
1127;  Scheer  v.  Cihak,  —  Okla.  — ,  142 
Pac.  1007  (and  if  the  purchaser  takes  pos- 
session before  the  lessee  can  do  so,  and  re- 
fuses to  give  up  possession  to  the  lessee,  he 
is  liable  in  damages  to  him)  ;  McCardell  v. 
Williams,  19  R.  I.  701,  36  Atl.  719;  Millard 
V.  Martin,  28  R.  L  494,  68  Atl.  420;  Bar- 
ber V.  Watch  Hill  Fire  Dist  post,  245 ;  Me- 
Glauflin  v.  Eolman,  1  Wash.  239,  24  Pac. 
439;  Schulte  v.  Schering,  2  Wash.  127,  26 
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leased  premises  arising  subsequently  to  tlie 
date  of  tiie  lease,  where  the  landlord  has 
expressly  contracted  to  keep  the  premises 
in  proper  condition.  The  action  in  such 
ease  is  not  on  the  contract,  for  the  em- 
ployees of  the  lessee  are  strangers  to  the 
contract  and  its  obligations.  The  sole  rem- 
edy is  an  action  for  the  wrong  committed 
by  the  landlord  by  his  negligence  in  failing 
to  perform  an  act  assumed  by  him  which 
he  should  know  would  protect  them  from 
injury  if  performed,  or  expose  them,  to  in- 
jury if  Bot  performed.  The  contract  creates 
an  implied  legal  duty  on  the  part  of  the 
landlord  towards  the  employees  of  the  ten- 
ant who  are  rightfully  upon  the  premises, 
and  a  negligent  violation  thereof  Tests  in 
them  a  right  of  action  in  tort  against  him 


for  injuries  sustained.  The  allegations  of 
the  complaint,  so  far  as  they  concern  the 
defendant  Goodfellow,  were  held  to  bring 
the  case  within  these  principles. 

The  question  of  the  liability  of  the  In- 
vestment Company  was  not  there  consid- 
ered. The  situation  of  the  Investment  Com- 
pany is  manifestly  different  from  that  of 
defendant  Goodfellow.  The  Investment 
Company  was  the  original  lessor.  It  sold 
and  delivered  up  the  premises  to  Goodfel- 
low before  this  cause  of  action  arose. 

A  conveyance  of  the  reversion  brings  the 
grantee  in  privity  with  the  lessee,  puts 
him  in  the  place  of  the  original  lessor,  sub- 
jects him  to  the  burdens  of  such  covenants 
of  the  lessor  as  run  with  the  land,  and  en- 
titles him  to  the  benefits  of  the  covenants 


Pac.  78;  Teater  v.  King,  35  Wash.  138,  76 
Pac.  688  (this  case  involved  the  right  of 
the  assignee  of  the  leasehold  to  evict  a  sub- 
tenant of  the  assignor) ;  Simanek  v.  Ne- 
metz,  120  Wis.  42,  97  N.  W.  608. 

And  in  all  the  other  cases  cited  herein 
the  courts  recognize  this  general  proposi- 
tion. 

And  a  contract  by  the  owner  to  lease  the 
premises  when  the  building  is  completed 
may  be  specifically  enforc^  against  the 
owner's  vendee,  who  purchases  with  knowl- 
edge of  and  subject  to  the  contract.  Hodges 
▼.  Howard,  6  R.  I.  149. 

But  a  tenancy  at  will  is  terminated  by  a 
transfer  of  the  reversion,  and  if  the  tenant 
retains  possession,  he  becomes  a  tenant  by 
sufferance,  liable  to  ouster  by  the  transferee. 
HoUis  V.  Pool,  3  Met.  350;  Benedict  v. 
Morse,  10  Met.  223;  Rooney  v.  Gillespie,  6 
Allen,  74;  Hayden  v.  Aheam,  9  Gray,  438; 
Bunton  ▼.  Richardson,  10  Allen,  260;  Gran- 
ger v.  Parker,  137  Mass.  228;  Streeter  v. 
Ilsley,  147  Mass.  141,  16  N.  E.  776  (the 
rule  applies  where  the  reversion  is  trans- 
ferred by  lease  for  a  term  of  years)  ;  Ham- 
mond V.  Thompson,  168  Mass.  531,  47  N.  E. 
137;  Dixon  v.  Smith,  181  Mass.  218,  63  N. 
E.  419  (and  unless  tenant  is  notified  of 
the  transfer,  and  thereafter  continues  in 
possession,  he  is  not  liable  under  statute 
for  rent  to  the  purchaser). 

h.  Notice  to  trantiferee. 

1.  NeceasUy  of  referring,   in  transfer, 
to  the  lease. 

To  give  the  lease  priority  over  the  trans- 
fer, so  as  to  prevent  a  termination  of  the 
lease,  reference  to  it  in  the  transfer  is  un- 
necessary, provided  that  the  transferee  is 
not  an  innocent  purchaser  for  value,  with- 
out other  notice  or  knowledge  of  facts  suffi- 
cient to  put  him  upon  inquiry  that  would 
lead  to  knowledge  of  the  existence  of  the 
lease.  Dreyfus  v.  Hirt,  82  Cal.  621,  23 
Pac.  193 :  Scheerer  v.  Cuddv,  85  Cal.  270,  24 
Pac.  713:  Garber  v.  Giane'lla,  98  Cal.  527, 
33  Pac.  458;  Yule  v.  Fell,  123  Iowa,  662, 
'L^.A.1915C. 


99  N.  W.  559;  Biddle  v.  Hussman,  23  Mo. 
597;  Friedlander  v.  Ryder  (Friedlander  v. 
Hewitt)  30  Neb.  783,  9  L.R.A.  700,  47  N. 
W.  83;  Stone  v.  Snell,  77  Neb.  441,  109  N. 
W.  750. 

By  accepting  rent  from  transferrer's  ten- 
ant, the  transferee  waives  all  rights  that  he 
may  have  had  as  an  innocent  purchaser 
witiout  notice,  to  evict  the  tenant.  Pay- 
son  V.  Holden,  4  Ky.  L.  Rep.  352. 

Occasionally  courts  have  regarded  a 
transfer  of  the  reversion  or  a  part  thereof, 
without  stipulations  protecting  the  tenant's 
interest,  as  some  sort  of  wrong  to  the  ten- 
ant. Thus,  in  Nichol  v.  McDonald,  69  Ark. 
341,  64  S.  W.  263,  in  an  action  for  rent  by 
tiie  lessor  against  the  lessee,  the  lessee 
pleaded  in  defense  that  the  lessor  had  sold 
part  of  the  reversion,  and  that  the  trans- 
feree had  taken  possession  thereof  to  the 
damage  of  the  defendant.  The  court  ap- 
parently regarded  this  as  a  good  defense  if 
the  sale  was  made  without  lessee's  consent, 
and  as  a  matter  well  pleaded  in  reduction  of 
rent  if  made  with  his  consent.  See  subd. 
IV.  e,  2  (h),  infra,  as  to  rule  when  part 
only  is  conveyed. 

And  in  Staples  v.  Flint,  28  Vt.  794,  the 
lessor  was  held  liable  to  the  lessee  where 
the  former  had  conveyed  the  reversion  to  a 
third  person,  representing  that  the  con- 
dition of  the  lease  had  been  broken  so  as 
to  work  a  forfeiture  on  the  part  of  the 
lessee,  which  representation  proved  to  be 
untrue. 

But  it  is  quite  clear  that  the  lessor  is 
not  guilty  of  any  wrong  upon  the  lessee  by 
reason  of  his  transfer  of  the  reversion  to 
another  without  any  reference  to  the  lease, 
as  in  such  case  the  law  fully  protects  the 
tenant's  rights,  and  the  lessor  is  not  re- 
sponsible in  any  manner  for  the  acts  of  his 
transferee.  This  fact  is  emphasized  in  the 
opinions  where  lessor  had  transferred  only 
[  part  of  the  premises,  and  the  transferee 
had  evicted  the  tenant  from  the  part  trans- 
ferred. Tlius,  in  Linton  v.  Hart,  25  Pa. 
193,  64  Am.  Dec.  691,  the  court  said:  "The 
law  will  not  apportion  rent  in  favor  of  a 
wrongdoer,  and  therefore  if  the  landlord 
wrongfully  dispossesses  his  tenant  of  any 
13 
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of  -the  lessee.  He  may  sue  upon  or  release 
such  covenants,  and  may  enforce  or  accept 
a  surrender  of  the  lease.  The  possession  of 
the  tenant  becomes  his  possession.  Cargill 
V.  Thompson,  57  Minn.  534-544,  59  N.  W. 
638.  The  rights  and  liabilities  existing  be- 
tween the  grantee  and  the  lessee  are  the 
same  as  those  that  originally  existed  be- 
tween the  grantor  and  the  lessee.  24  Cyc. 
926,  927;  Charles  Mulvey  Mfg.  Co.  v.  Mc- 
Kinney,  161  III.  App.  514;  Leominster  Gas- 
light Co.  V.  Hillery,  197  Mass.  207,  83  N. 
E.  870.  In  short,  he  becomes  the  landlord, 
and  the  original  lessor  ceases  to  be  such. 
Fisher  v.  Deering,  60  111.  114;  Lindley  v. 
Dakin,  13  Ind.  388;  Page  v.  Esty,  54  Me. 
319,  326;  Chambers  v.  Irish,  132  Iowa,  319, 
109  K.  W.  787.     The  tenant  holds  of  the 


new  landlord  upon  the  same  terms  aa  he 
held  of  the  old. 

In  this  case  it  would  appear  that  the  ten- 
ant assented  to  the  change  of  landlords,  but 
it  is  probably  not  important  whether  it  did 
or  not.  The  new  relation  is  consummated 
by  a  conveyance  of  the  reversion.  Attorn- 
ment, or  consent  by  the  tenant,  is  now  no 
longer  necessary.  Jones  v.  Rigby,  41  Minn. 
530,  43  N.  VV.  390. 

We  would  not  say  that  the  original  lessor 
is,  by  a  conveyance  of  the  reversion,  re- 
leased from  his  personal  obligations  and 
covenants  contained  in  the  lease  (see  24 
Cyc.  919,  920,  927;  Jones  v.  Parker,  163 
Mass.  564,  47  Am.  St.  Rep.  485,  40  N.  E. 
1044;  Stuart  v.  Joy  [1904]  1  K.  B.  362, 
73  L.  J.  K.  B.  N.  S.  97,  90  L.  T.  N.  8,  78, 


portion  of  the  demised  premises,  the  rent 
is  suspended  for  the  whole;  but  the  owner 
of  a  reversion  has  a  right  to  sell  the  whole 
or  any  part  of  it.  Such  right  is  incident  to 
the  right  of  property,  and  necessary  to  the 
full  enjoyment  of  it.  The  exercise  of  it 
is  not  wrongful,  and  therefore,  in  the  case 
of  a  sale  of  a  part  of  the  reversion,  the 
law  will  apportion  the  rent;  and  the  riglit 
of  apportionment  attaches  the  moment  the 
sale  is  made.  No  action  «f  the  purchaser, 
or  his  aiders  and  abetters.  In  dispossessing 
the  tenant  of  the  part  purchased,  after 
such  severance,  can  nave  any  effect  upon 
the  rent  growing  out  of  the  unsold  part  re- 
maining in  his  undisturbed  possession.  It 
matters  not  that  the  original  reversioner, 
after  such  severance,  becomes  a  party  to 
the  trespass  by  aiding  his  vendee  in  com- 
mitting it.  The  trespass  has  relation  only 
to  the  part  sold,  and  cannot  be  visited  upon 
the  other  part  of  the  premises.  These  prin- 
ciples are  fully  affirmed  in  Reed  v.  Ward, 
22  Pa.  144.  Ii  this  be  the  law  in  the  ease 
of  a  sale  voluntarily  made  for  the  mere  con- 
venience of  the  reversioner,  it  applied  with 
much  greater  reason  to  a  sale  made  under 
compulsion  to  a  railroad  corporation  hav- 
ing authority  from  the  commonwealth  to 
take  the  property  for  the  purposes  of  the 
road  without  the  consent  of  the  owner.  In 
such  a  case  there  is  no  reason  for  visiting 
the  reversioner  with  the  consequences  of  a 
trespass  committed  by  the  corporation.  It 
had  no  right  to  take  the  estate  of  the  tenant 
without  compensation  given  or  secured. 
The  sale  of  the  reversioner's  interest  in  the 
part  so  taken  conferred  no  such  right,  and 
the  tenant  has  an  ample  remedy  for  the 
injury  without  depriving  his  landlord  of 
the  just  portion  of  rent  due  for  the  premises 
enjoyed  under  the  lease." 

And  the  transferee  of  the  reversion  is  li- 
able in  trespass  if  he  interferes  illegally 
with  the  tenant  or  his  propcrtv.  Barber  v. 
Watch  Hill  Fire  Diat.  post,  245. 

And  in  Engler  v.  Garrett,  100  Md.  387, 
59  Atl.  648,  it  was  held  that  in  an  action 
for  specific  performance  of  a  contract  for  the 
sale  of  land,  the  fact  that  plaintiff  would 
not  give  security  for  his  noninterference 
L.R.A.1015C. 


with  the  rights  of  the  tenant  in  possession 
did  not  constitute  a  good  defense,  for  the 
reason  that  the  plaintiff  would  take  title 
subordinate  to  the  tenant,  4nd  could  not 
dispossess  him  or  increase  his  rent. 

And  in  Chesterman  v.  Gardner,  5  Johns. 
Ch.  29,  9  Am.  Dec.  265.  it  was  held  that 
transferring  the  reversion  while  tenant 
was  in  possession,  without  any  reference 
to  the  lease,  was  not  a  fraud  upon  the 
rights  of  the  tenant. 

And  an  outstanding  lease  is  an  encum- 
brance, and  while  the  transferee  of  the  re- 
version by  warranty  deed  may  take  the 
place  of  the  transferrer  as  landlord,  and  col- 
lect the  rents  as  they  accrue  (see  subd.  IV. 
c.  2  (e)  (2),  infra),  he  is  not  compelled  to 
accept  the  rent  in  full  satisfaction  of  dam- 
ages for  his  being  deprived  of  possession 
during  the  term  of  the  lease,  but  may  sue 
the  transferrer  for  breach  of  his  covenant 
against  encumbrances.  Van  Wagner  v.  Van 
Nostrand,  19  Iowa,  422;  Smith  v.  Davis, 
44  Kan.  362,  24  Pac.  428;  Clark  v.  Fisher, 
54  Kan.  403,  38  Pac.  493;  Schwitzgebel  v. 
Beakey,  81  Kan.  38,  105  Pac.  42;  Chase  v. 
Barnes,  82  Kan.  28,  107  Pac.  769;  Fritz  v. 
Pusey,  31  Minn.  368,  18  N.  W.  94;  Edwards 
v.  Clark,  83  Mich.  246,  10  L.R.A.  059,  47 
N.  W.  112  (if  the  purchaser  does  not  ac- 
cept rent  from  the  tenant,  the  amount  of 
the  rent  cannot  be  deducted  in  estimating 
the  amount  of  damages) ;  Logan  v.  Wool- 
wine,  56  Mo.  App.  463  (an  incidental  hold- 
ing) ;  Eiseley  v.  Spooner,  23  Neb.  470.  8 
Am.  St.  Hep.  128,  36  N.  W.  659  (the  holding 
was  in  this  case  incident  to  the  main  de- 
cision on  the  proper  construction  of  a  deed ) . 

Oral  testimony  is  not  admissible  to  prove 
that  the  parties  had  agreed  that  the  lease 
was  excepted  from  the  covenant  against  en- 
cumbrances. Edwards  v.  Clark,  83  Mich. 
246.  10  L.R.A.  659,  47  N.  W.  112. 

And  see  cases  cited  under  subd.  IV.  c,  2 
(h),  infra,  where  part  of  the  premises 
were  transferred. 

But  where  the  lessor  transfers  the  re- 
version to  an  innocent  purchaser  for  value 
who  had  no  notice  of  the  tenancy,  and  noth- 
ing sufHcient  to  put  him  upon  inquiry  ex- 
isted at  the  time  of  the  sale,  the  transfer 
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20  Times  L.  R.  109;  Hazen  v.  Hoyt,  — 
Iowa,  — ,  75  N.  W.  647) ;  but  the  relation 
of  landlord  and  tenant  between  them  no 
longer  exists.  The  obligations  of  the  origi- 
nal lessor  that  remain  after  the  conveyance 
of  the  reversion  are  personal  contract  obli- 
gations only,  and  involve  no  duty  of  con- 
trol over  the  premises.  In  fact,  his  obliga- 
tion is  no  longer  a  primary  obligation,  but 
is  secondary  only.  The  new  landlord,  hav- 
ing assumed  or  become  charged  with  the 
fulfilment  of  the  terms,  conditions,  and 
agreements  of  the  lessor,  contained  and  pro- 
vided for  in  said  lease,  has  succeeded  to 
the  primary  liability.  The  liability  of  the 
original  lessor  has  become  the  liability  of 
a  surety  only.  The  original  lessor  is  now 
a  stranger  to  the  premises;  as  much  so  as 


though  he'  had  never  owned  them.  He  has 
no  right  to  enter  for  any  purpose  without 
the  consent  of  his  grantee. 

We  know  of  no  decision  holding  the  origi- 
nal lessor  liable  to  strangers  to  the  con- 
tract for  negligent  care  of  the  premises 
under  such  circumstances.  The  tort  liabil- 
ity of  a  landlord  who  covenants  to  heat  or 
repair  the  leased  premises  is  predicated 
on  his  right  and  duty  to  enter  the  premises 
and  to  exercise  there  a  measure  of  control. 
If  he  leases  the  premises  without  assum- 
ing any  obligations  to  heat  or  repair,  he  is 
tinder  no  obligation  either  to  the  tenant 
or  to  third  persons  to  heat  or  repair,  for 
the  reason  that  he  has  surrendered  to  his 
tenant  the  exclusive  possession  and  control 
of  the  premises  leased,  and  without  the  per- 


destroys  the  leasehold,  is  a  wrong  to  the 
leasee,  and  renders  the  lessor  liable  to  the 
lessee  in  an  action  at  law  for  damages. 
Williams  v.  Young,.  78  N.  J.  Eq.  293,  81 
Atl.  1118.  And  in  this  case  it  was  held 
that  equity  had  no  jurisdiction,  since  the 
lessee  had  a  full  and  adequate  remedy  at 
law.  But  see  11.  b,  2,  inira,  on  possession 
as  notice. 

The  case  of  Maule  v.  Ashmead,  20  Pa.  482, 
is  different.  Here,  an  administratrix  leased 
the  property  of  her  intestate,  and  later,  up- 
on her  petition  to  sell  real  estate  for  the 
payment  of  decedent's  debts  obtained  an 
order  for  the  sale  of  the  leased  property, 
upon  which  she  sold  the  same,  making  no 
reservation  of  lessee's  rights,  and  the  pur- 
chaser evicted  the  tenant  two  years  before 
his  term  expired,  after  he  had  expended  con- 
siderable money  in  improving  the  land. 
Her  estate,  represented  by  the  administrat- 
or, was  held  liable  to  the  tenant  for  his  loss. 
The  ground  of  the  decision  is  not  clearly 
disclosed;  but  on  general  principles  it  would 
appear  that  the  administratrix  had  no  au- 
thority to  make  the  lease.  Presumably, 
this  was  the  ground  upon  which  the  pur- 
chaser succeeded  in  dispossessing  the  tenant, 
although  this  fact  is  not  disclosed.  It  was 
held  that  there  was  a  breach  of  an  implied 
covenant  for  quiet  enjoyment. 

St.  FossessUnt  by  tenant. 

On  the  question  as  to  possession  of  tenant 
constituting  notice  of  his  interest  as  ten- 
ant, see  note  in  13  L.R.A.  (N.S.)  96;  and 
aa  constituting  notice  of  his  independent 
interests,  see  id.  98.  Also  see  reference 
note  to  Sassen  v.  Haegle,  52  L.R.A.(N.S.) 
1176.  If  possession  by  tenant  is  notice  of 
the  terms  of  the  lease  a  fortiori,  it  is  notice 
of  the  fact  of  lease. 

I 
8.  Recording  tHe  lease. 

On  the  general  doctrine  of  notice  from 
registration  of  title,  see  note  in  23  LJI.A. 
6«6. 

On  the  question  of  lease  as  conveyance 
within  meaning  of  recording  statutes,  see 
I..B^J91SC. 


note  to  Eadie  v.  Chambers,  24  L.R.A.(N.S.) 
879. 

The  question  whether  the  recording  stat- 
utes cover  leases  is  not  within  the  scope  of 
the  present  note. 

But,  assuming  leases  are  within  the  pur- 
view of  the  recording  statutes,  the  record  of 
a  lease  is  constructive  notice  to  a  trans- 
feree of  the  reversion,  Qarber  v.  Gianella, 
98  Cal.  527,  33  Pac.  458;  Chapman  v.  Gray, 
15  Mass.  439;  Toupin  v.  Peabody,  162  Mass. 
473,  39  N.  E.  280. 

And  since  most  recording  statutes  provide 
that  a  purchaser  without  actual  notice  of 
an  unrecorded  instrument  affecting  the  title 
adversely  takes  title  free  from  the  effect 
of  such  unrecorded  instrument,  the  lessee 
in  an  unrecorded  lease  holds  subordinate  to 
the  transferee  of  the  reversion  if  the  latter 
did  not  have  actual  knowledge  of  the  lease, 
provided,  of  course  that  the  lease  is  such 
as  is  required  by  the  statute  to  be  recorded. 
Toupin  V.  Peabody,  162  Mass.  473,  39  N. 
E.  280;  Bova  v.  Norigian,  28  R.  I.  319,  125 
Am.  St.  Rep.  741,  67  Atl.  326. 

Where  the  lease  is  unrecorded,  the  ten- 
ant should  be  permitted  to  show  by  extrin- 
sic evidence  in  an  action  to  evict  him,  that 
the  transferee  knew  of  the  lease  and  its 
contents  at  the  time  of  the  transfer.  Whit- 
temore  v.  Smith,  50  Conn.  376. 

On  the  question  of  record  of  instrument, 
not  entitled  to  be  recorded,  as  actual  notice, 
see  note  to  Nordman  v.  Rau,  38  L.R.A. 
(N.S.)  400. 

o.  Distinction  bet/iceen  transfer  of  re- 
version and  so-called  aastgnment  of 
lease  by  lessor. 

The  scope  of  this  note  being  limited  to 
the  transfer  of  the  reversion  and  the  effect 
thereof,  it  does  not  include  the  question  of 
severing  rent  from  the  reversion  by  a  trans- 
fer of  the  rent  without  the  reversion.  How- 
ever, through  lack  of  precision  in  the  use 
of  language,  the  expression  "assignment  of 
lease"  has  frequently  been  used  with  ref- 
erence to  the  lessor's  interest,  and  no  little 
confusion  has  been  thereby  created. 

It  is  here  suggested  that,  for  the  purpose 
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mission  of  the  tenant  he  has  no  right  to 
enter  upon  the  premises  for  any  purpose. 
Underhill,  Land.  &  T.  §  485.  A  similar 
situation  is  presented  here.  When  the  In- 
vestment Company  sold  these  premises  to 
Goodfellow,  it  yielded  up  to  him  its  right 
of  control  of  the  premises.  It  seems  mani- 
fest that  it  no  longer  owed  the  duty  nor 

oi  avoiding  ambiguity,  the  expression  "as- 
signment of  lease"  ought  always  to  refer 
to  the  interest  of  the  lessee,  and  never  to 
that  of  the  lessor.  But  the  word  "lease" 
and  the  phrase  "all  right,  title,  and  interest 
in  a  certain  lease,"  have  been  sometimes 
used  in  designating  the  thing  transferred 
by  the  lessor.  The  name  of  the  instrument 
by  which  an  estate  is  created  may  be  used 
to  designate  the  estate,  and  in  this  way  the 
very  frequent  use  of  the  word  "lease,"  in 
designating  the  leasehold  interest  of  the 
lessee,  is  justified,  but  it  is  difficult  to  jus- 
tify the  use  of  that  word  in  a  transfer  by 
the  lessor,  since  the  lessor's  estate  is  not 
created  by  the  lease,  and  the  expression  does 
not  describe  the  thing  conveyed  ( the  lessor's 
interest)   with  sufficient  particularity. 

When  the  lessor  has  actually  assigned 
his  lease  or  his  interest  under  the  lease, 
with  no  indication  as  to  what  wa«  intended 
to  pass,  the  moat  reasonable  rule  is,  and 
most  courts  have  held,  that  unaccrued  rents 
pass,  together  with  such  covenants  as  are 
designed  for  the  collection  thereof,  but 
all  covenants  designed  for  the  protection 
of  the  reversion,  with  the  reversion  itself, 
remain  in  the  assignor. 

Although  the  language  used  is  ambigu- 
ous, it  is  evident  that  the  parties  intended 
the  transfer  of  something,  yet  it  seems  defi- 
nite enough  to  preclude  the  theory  that  they 
intended  to  transfer  the  reversion.  The 
most  reasonable  and  liberal  view  would 
therefore  be  that  since  the  reversion  is  not 
transferred,  rights  imder  covenants  intend- 
ed to  protect  or  be  beneficial  or  incidental 
to  the  reversion  remain  in  the  transferrer, 
the  transferee  taking  rents  subsequently  ac- 
cruing, with  all  rights  under  covenants 
designed  for  the  collection  thereof.  This  is 
apparently  the  position  taken  by  most 
courts.  Dixon  v.  Buell,  21  III.  203;  Border- 
eaux V.  Walker,  85  III.  App.  86;  Demarest 
V.  Willard,  8  Cow.  206;  Huerstel  v.  Loril- 
lard,  6  Robt.  260,  affirmed  at  general  term 
in  7  Robt.  251. 

The  actual  holding  in  the  following  cas- 
es is  not  inconsistent  with  this  theory,  al- 
though the  cases  cannot  be  cited  as  directly 
supporting  it:  Meyer  v.  Sachsel,  143  111. 
App.  663;  McKinney  t.  Charles  Mulvey 
Mfg.  Co.  157  111.  App.  339 ;  Watson  v.  Hun- 
kins,  13  Iowa,  647;  Lufkin  &  Wilson  v. 
Preston,  52  Iowa,  235,  3  N.  W.  58;  Hay- 
wood v.  O'Brien,  62  Iowa,  537,  3  N.  W.  545 ; 
Trulock  v.  Donahue,  76  Iowa,  758,  40  N. 
W.  696,  second  appeal,  85  Iowa,  748,  52  N. 
W.  637 ;  Harrison  v.  Steele,  4  Harr.  &  McH. 
218;  Wood  v.  Partridge,  11  Mass.  488; 
Bridgham  v.  Tileston,  5  Allen,  371;  Hunt 
v.  Thompson,  2  Allen,  341;  Koat  v.  Theis, 
L.R.A.191.5C. 


had  the  right  to  go  upon  the  premises  to 
operate  the  heating  plant  after  it  had  con- 
veyed the  premises.  It  follows  that  its 
failure  to  do  so  was  not  negligence,  and 
the  order  granting  judgment  on  the  plead- 
ings was  right. 
Judgment  affirmed. 


9  Sadkr  (Pa.)  336,  20  W.  N.  C  646,  12 
Atl.  262;  Hecht  t.  Acme  Coal  Co.  19  Wyo. 
10,  113  Pac.  786. 

In  Chapman  v.  McGrew,  20  111.  101,  the 
court  said:  "The  indorsement,  by  the  les- 
sor, of  a  lease  to  a  stranger  to  the  contract, 
undoubtedly  passes  an  equitable  title  to 
the  assignee,  but  does  not  pass  such  a  legal 
interest  as  can  be  recognized  by,  and  en- 
forced in,  his  name,  in  a  court  of  law. 
Such  an  instrument  is  not  assignable  by  the 
common  law,  and  has  not  been  made  so  by 
our  statute.  Buckmaster  v.  Eddy,  Breese 
(111.)   300;  Beezley  v.  Jones,  2  111.  34." 

In  Kimball  v.  Pike,  .18  N.  H.  419,  the 
court  speaks  of  an  "assignment  of  the  lease 
by  the  lessor,"  but  the  assignee  was  held 
to  have  no  claim  upon  the  rents,  because  of 
a  prior  tr&nsfer  of  the  reversion  by  way  of 
mortgage,  so  that  it  became  unnecessary  to 
decide  what  would  otherwise  have  passed 
by  the  "assignment  of  lease  by  the  lessor." 

In  Corrigan  v.  Trenton  Delaware  Falls 
Co.  7  N.  J.  Eq.  489,  the  lessor  had  made 
what  the  parties  called  "absolute  and  uncon- 
ditional assignment  of  leases,"  and  after 
the  appointment  of  a  receiver  for  the  lessor, 
it  was  held  that  this  amounted  to  no  more 
than  a  power  of  attorney  under  which  the 
assignee  could  collect  the  rents  and  apply 
them  to  the  payment  of  the  debts  for  which 
the  assignment  was  collateral;  hence,  on 
distribution,  all  rents  due,  although  not 
paid  at  the  time  the  receiver  was  appointed, 
were  appropriated  as  directed  in  the  as- 
signments; those  falling  due  after  the  re- 
ceiver's appointment,  but  before  sale  of  the 
reversion,  should  go  to  the  receiver  for  the 
estate,  and  those  falling  due  after  the  sale 
should  go  to  the  purchaser  of  the  reversion. 

But  there  are  decisions  that  are  not  in 
harmony  with  this  rule.  Since  the  rever- 
sion is  not  created  by  the  lease,  and  the 
lessor's  interest  under  the  lease  does  not 
include  the  reversion,  it  seems  quite  clear 
that  a  transfer  of  "lease"  by  the  lessor  does 
not  transfer  the  reversion;  yet  such  trans- 
fer has  apparently  been  held  to  do  so,  at 
least,  during  the  term.  Merchants'  State 
Bank  v.  Ruettell,  12  N.  D.  519,  97  N.  W. 
863  (the  actual  holding  in  this  case  may 
be  consistent  with  the  theory  that  only  the 
rent,  with  the  right  to  collect  it,  passed  to 
the  transferee,  but  the  language  of  the  court 
and  the  reasons  assigned  for  the  holding 
can  be  justified  on  no  other  theory  than 
that  the  assignment  transferred  the  rever- 
sion) ;  Iowa  Sav.  Bank  v.  Frink,  1  Neb. 
(Unof.)   14,  92  N.  W.  916. 

In  Keeley  Brewing  Co.  v.  Mason,  102  111. 
App.  381,  the  holding  is  not  entirely  clear. 
The  language  was:      "All  my  right,   title. 
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tnd  interest  in  and  to  a  certain  indenture 
of  lease,"  and  the  court  said:  "We  are  of 
opinion  this  language  is  ample  to  pass  all 
the  interest  of  the  lessor,  to  the  extent  of 
the  lease,  cot  only  to  the  premises  therein 
demised,  but  also  to  the  rents  accruing 
thereunder."  As  the  action  was  for  rent  by 
the  transferee,  tie  language  of  the  court 
might  mean  no  more  than  that  there  was  a 
mere  assignment  of  rent,  with  the  right  to 
collect  it. 

In  Wineman  v.  Hughson,  44  111.  App.  22, 
where  the  assignment,  written  upon  the 
lease,  was  of  "this  lease  and  all  rents  ac- 
crued and  to  accrue  hereunder  until  my 
indebtedness  to  her  is  fully  paid,"  it  was 
held  that,  in  the  absence  of  an  attornment, 
the  transfer  amounted  to  a  mere  assignment 
of  the  rent.  The  inference  is  that  if,  as  is 
the  case  in  most  states,  no  attornment  had 
been  necessary  for  a  transfer  of  the  rever- 
sion, this  would  have  amounted  to  more 
than  an  assignment  of  rent. 

If  a  transfer  of  "lease"  be  regarded  as 
a  transfer  of  all  of  lessor's  rights  and  in- 
terests under  the  lease,  as  distinguished 
from  an  estate  created  by  the  lease,  then 
lessor's  rights  under  the  covenants,  includ- 
ing those  that  run  with  the  land,  are  there- 
by transferred;  the  reversion  remains  in 
the  lessor,  but  all  rights  to  protect  it  and 
those  incidental  to  it  are  transferred  to 
another.  It  cannot  be  successfully  contend- 
ed that  covenants  which  ordinarily  run 
with  the  land  should  not  do  so  in  this  case, 
because  of  the  general  intention  of  the  par- 
ties to  the  contrary.  That  the  parties  did 
not  intend  all  of  the  rights  of  lessor  under 
all  of  the  covenants  to  pass  is  quite  evident. 
Yet  some  courts  have  apparently  held  that 
all  of  lessor's  rights  do  pass.  In  Lennen  v. 
Lennen,  87  Ind.  130  (by  the  headnote  in 
this  case  it  would  appear  to  be  the  lessee 
who  assigned  the  lease,  but  the  opinion 
discloses  the  error),  the  court  said:  "It 
is  clear  to  our  minds  that  the  assignment 
of  the  lease  by  the  lessor  conferred  a  right 
against  the  tenant,  but  conveyed  no  inter- 
est in  the  land.  It  is  one  thing  to  sell  the 
reversion,  and  another  thing  to  assign  the 
lease.  In  the  one  case,  an  interest  in  the 
land  itself  passes;  in  the  other,  only  a 
right  to  enforce  the  covenants  and  condi- 
tions of  the  lease  is  transferred.  A  man 
may  sell  his  interest  in  a  lease,  and  yet  re- 
tain his  reversionary  interest  intact.  In 
the  case  before  us,  the  appellee  acquired  no 
right  in  the  land,  but  did  acquire  a  right  to 
enforce  the  conditions  and  covenants  of  the 
lease  against  the  tenant." 

Jf  it  be  held,  as  it  has  been  held  in  Allen 
T.  VVoolcy.  1  Blackf.  148,  that  the  lessor's 
rights  under  the  covenants  which  run  with 
the  land  do  not  pass  by  the  transfer,  then 
rents  do  not  pass,  since  covenants  to  pay 
rent  run  with  the  land  (see  subd.  IV.  c,  2 
(e)  (2).  infra),  and  the  transfer  becomes 
meaningless.  The  question  of  rents  or  the 
collection  thereof  was  not,  however,  before 
the  court,  and  the  rule  promulgated  was 
broader  than  was  necessary  for  the  decision 
of  the  case. 
L.R.A.19160. 


In  Isman  v.  Hanscom,  217  Pa.  133,  66 
Atl.  329,  the  lease  contained  the  following 
clause:  "And  the  said  lessees  shall  not 
make  any  alterations,  additions,  or  improve- 
ments to  the  hereby  demised  premises  with- 
out first  having  the  consent,  in  writing,  of 
the  lessor,  and  after  such  consent  having 
been  given,  all  alterations,  additions,  and 
improvements,  made  by  either  of  the  par- 
ties hereto,  upon  the  premises,  except  mov- 
able furniture  put  in  at  tlie  expense  of  the 
lessees,  shall,  at  the  option  of  the  lessor, 
remain  upon  the  premises  at  the  expiration 
or  sooner  determination  of  the  lease,  and 
be  surrendered  with  the  premises,  without 
molestation  or  injury,  and  become  the  prop- 
erty of  the  lessor,  or,  at  the  option  of  the 
lessor,  the  said  lessees  shall  restore  the 
said  premises  to  the  same  good  order  and 
condition  as  the  same  are  now;"  and  the 
assignment,  made  by  the  lessor  to  Felix 
Isman,  agent,  conveyed  all  my  "right,  title, 
and  interest  in  this'  lease,  and  all  benefit 
and  advantages  to  be  derived  therefrom." 
On  bill  for  an  injunction  to  enjoin  the  re- 
moval by  the  tenant  at  the  close  of  the 
term  of  property  falling  within  the  pro- 
hibitory clause  of  the  lease,  the  court  said: 
"In  addition  to  the  fact  that  Isman,  as  the 
agent  of  an  undisclosed  principal,  is  the 
owner  of  the  lease,  it  also  appears  that  he 
gave  the  three  months'  notice  to  the  defend- 
ants to  vacate  the  premises,  and  also  noti- 
fied them  that  he  exercised  the  option  to 
retain  the  alterations,  additions,  and  im- 
provements which  were  put  upon  the  prem- 
ises. The  defendants  held  the  property  un- 
der him  as  agent,  and  they  are  not  in  a 
position  to  contest  his  title  or  his  right  to 
maintain  the  bill."  Since  the  court  decided 
in  favor  of  the  agent  without  a  disclosure 
of  the  identity  of  his  principal,  it  must  be 
assumed  that  the  principal  was  not  the 
owner  of  the  reversion.  It  is  difficult  to  see 
just  what  benefit  would  accrue  to  the  as- 
signee by  reason  of  the  enforcement  of  this 
clause,  unless  it  be  further  held  that  title  to 
the  added  property  vested  in  him,  with  a 
right  to  remove  it  after  the  expiration  of  the 
term  of  the  lease.  Ordinarily  the  rights  of 
the  assignee  expire  with  the  termination  of 
the  lease.  If  so,  he  could  not  remove  the 
fixtures  either  before  or  after  the  lease  had 
expired.  They  belonged  to  the  tenant  be- 
fore, and  to  the  lessor  after,  that  time. 
These  questions  were  not  discussed  by  the 
court. 

In  Burton  v.  Barclay,  7  Bing.  745,  the 
court  used  language  that  seems  to  indicate 
that  all  of  lessor's  rights  and  liabilities  un- 
der all  of  the  covenants  pass  to  his  trans- 
feree where  he  has  by  deed  properly  trans- 
ferred, but  the  case  cannot  be  regarded  as 
authority  for  two  reasons:  (1)  The  lessor 
was  himself  only  a  lessee  of  another,  and 
the  transfer  was  made  to  the  owner  of  the 
premises,  the  transferee  retaining  in  him- 
self the  reversion  for  a  period  of  twenty- 
one  days,  covered  by  his  lease  with  the 
owner,  but  not  covered  by  the  lease  trans- 
ferred. So  the  covenants  were  enforced  by 
the   owner   of   the   ultimate   reversion,    al- 
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though  an  immediate  reversion  remained 
in  the  transferee.  (2)  The  language  used 
in  the  deed  of  transfer  on  the  back  of  the 
lease  was  quite  comprehensive,  being  a  con- 
veyance of  "the  within  written  indenture, 
and  the  messuage  or  tenement,  with  the  ap- 
purtenances, thereby  granted,  and  all  the 
estate,  right,  title,  interest,  etc.,  of  Bates, 
to  hold  to  the  said  John  Langdon,  his  ex- 
ecutors, administrators,  or  assi<?ns,  from 
thenceforth  for  all  such  time  or  term  there- 
in aa  within  mentioned." 

A  different  situation  ia  created  where  a 
lessee  has  sublet  and  then  assigns  the  origi- 
nal lease.  The  assignee  of  the  original 
lease  is  a  transferee  of  the  reversion  as  to 
the  subtenant  (see  subd.  IV.  c,  2  (a), 
infra) ;  but  in  such  case  the  assignee  actu- 
ally owns  the  estate  to  which  the  lesser 
estate  will  revert. 

d.  SeceBBity  for  seal. 

Since  the  character  of  an  estate  is  not 
changed  by  the  fact  that  another  has  ac- 
quired a  leasehold  interest  therein,  a  trans- 
fer of  the  reversion  usually  must  meet  the 
same  tests,  as  to  requirements,  as  are  ap- 
plied to  transfers  generally. 

Conveyance  of  the  reversion  by  livery  of 
seisin  usually  is  not  possible  because  of 
tenant's  possession  of  the  premises  ( Uoe  ex 
dem.  Were  v.  Cole,  7  Barn.  &  C.  243, 1  Mann. 
&  R.  33,  6  L.  J.  K.  B.  20)  ;  hence  the  rever- 
sion was  at  common  law  usually  transferred 
by  what  was  regarded  as  the  equivalent  of 
livery  of  seisin,  t.  e.,  a  conveyance  under 
seal,  with  attornment  (while  attornment 
was  necessary.  See  subd.  II.  g,  infra).  In 
note  (3)  to  Thursby  v.  Plant,  1  Wms. 
Saund.  234,  it  is  said:  "At  the  common 
law  a  reversion  could  only  be  granted  by 
deed  or  fine;  and  such  grant,  together  with 
the  attornment  of  the  tenant  (while  at- 
tornments were  necessary),  was  held  to  be 
of  equal  notoriety  with,  and  therefore  equiv- 
alent to,  a  feofTment  and  livery  of  lands  in 
immediate  possession.  Co.  Litt.  172a-, 
Lincoln  College's  Case  3  Coke,  63a;  2  Bl. 
Com.  317;  Doe  ex  dem.  Were  t.  Cole, 
supra." 

Therefore,  at  common  law  there  were  but 
two  ways  by  which  the  reversion  could  be 
conveyed,  i.  e.,  by  livery  of  seisin  (when 
that  was  possible)  and  by  conveyance  under 
seal,  with  the  consent  of  the  tenant,  while 
attornment  was  necessary,  and  later  with- 
out such  consent  (see  infra  subd.  II.  g). 
Doe  ex  dem.  Were  v.  Cole,  supra. 

And  see  quotation  from  note  to  Thursby 
V.  Plant,  supra. 

And,  on  the  ground  that  an  assignment 
must  be  by  an  instrument  of  as  high  a  na- 
ture as  the  instrument  which  it  purports  to 
transfer,  it  has  been  held  that  while  an 
"assignment  of  lease"  not  under  seal  when 
the  lease  itself  is  under  seal  transfers  to 
the  assignee  an  equitable  right  to  the  rents, 
he  cannot  maintain  an  action  against  the 
lessee  for  rent  under  the  covenants  to  pay 
rent.  (This  differs  from  a  transfer  of  the 
reversion.  See  subd.  II.  c,  supra).  Wood 
L.R.A.1915C. 


T.  Partridge,  11  Mass.  488;  Bridgbajn  r. 
Tileston,  5  Allen,  371. 

And  a  concurrent  lease  (see  infra,  subd. 
II.  0,  1),  if  not  under  seal,  did  not  at  com- 
mon law  transfer  the  reversion.  Brawley 
V.  Wade,  M'Clel.  664. 

The  transfer  need  not  be  under  seal  mere- 
ly because  the  lease  itself  is  under  seal. 
Keeley  Brewing  Co.  y.  Mason,  102  111.  App. 
381.  Although  this  case  involved  an  "as- 
signment of  lease,"  it  may  have  been  merely 
an  assignment  of  rent.  See  same  cas^ 
supra,  subd.  II.  c. 

«.  Transfer  hy  subsequent  lease, 
1.  Cottcurrent  leases. 

By  a  concurrent  lease  is  meant  a  second 
lease,  made  by  the  owner  of  the  reversion, 
to  one  other  than  the  tenant  holding  under 
a  former  lease  all  or  part  of  the  same  prem- 
ises covered  by  the  second  lease,  the  terms 
of  the  two  leases  including  at  least  some 
time  in  common. 

The  lessor  may  convey  to  a  third  person 
his  reversion,  by  a  concurrent  lease,  and  the 
lessee  thereunder  becomes  the  landlord  of 
the  first  lessee,  with  the  right  to  collect  the 
rent  and  enforce  the  covenants  of  the  first 
lease  until  the  expiration  of  the  term  of  one 
or  the  other  of  the  two  leases.  Wordsley 
Brewery  Co.  v.  Halford,  90  L.  T.  N.  S.  89; 
Attoe  V.  Hammings,  2  Bulstr.  281;  Uarmer 
V.  Bean,  3  Car.  &,  K.  307;  Horn  v.  Beard, 
81  L.  J.  K.  B.  N.  S.  936,  [1912]  3  K.  B.  181, 
107  L.  T.  N.  S.  87 ;  Disdale  v.  lies,  2  Lev. 
88;  Holland  v.  Vanstone,  27  U.  C.  Q.  B.  15; 
Cheatham  v.  J.  W.  Beck  Co.  96  Ark.  231, 
131  S.  W.  699 ;  Root  v.  Trapp,  10  Kan.  App. 
575,  62  Pac.  248  (the  holding  here  was  only 
incidental  to  the  point  here  discussed,  it 
being  that  the  lessor  has  the  right  to  make 
a  concurrent  lease,  and  is  not  responsible 
for  trouble  between  the  tenant  and  the  con- 
current lessee)  ;  Harmon  v.  Flanagan,  123 
Mass.  288;  Shea  v.  McCauliff,  186  Mass. 
569,  72  N.  E.  69  (the  principle  was  here 
recognized,  but  the  holding  is  based  upon 
other  grounds) ;  Hendrickson  v.  Beeson,  21 
Neb.  61,  31  N.  W.  266;  Russo  v.  Yuzolino, 
19  Misc.  28,  42  K.  Y.  Supp.  482  (he  may 
maintain  summary  proceedings  to  oust  les- 
see for  failure  to  pay  rent  under  the  cove- 
nant; but  in  Cohen  v.  Suckno,  32  Misc.  689, 
66  K.  Y.  Supp.  467,  this  proposition  is  de- 
nied) ;  Logan  v.  Green,  39  N.  C.  (4  Ired. 
Eq.)  370,  10  Mor.  Min.  Rep.  322;  Silveira  v. 
Ah  Lo,  16  Haw.  702. 

Under  a  statute  providing  that  "a  person 
to  whom  real  property  is  transferred  or 
devised,  upon  which  rent  has  been  reserved 
or  to  whom  any  such  rent  is  transferred,  is 
entitled  to  the  same  remedies  for  the  recov- 
ery of  rent,  for  nonperformance  of  any  of 
the  terms  of  the  lease,  or  for  waste  or  cause 
of  forfeiture,  as  his  grantor  or  devisor 
might  have  had,"  a  lease  in  prmenti  for  the 
terra  of  five  years,  of  property  in  posses- 
sion of  a  tenant  from  month  to  month,  con- 
veys such  an  estate  as  will  enable  the  lessee 
to  oust  the  tenant,  who  has  not  attorned 
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to  him.  McDonald  T.  Hanlon,  79  Cal.  442, 
21   Pac.  861. 

And  the  transferee  by  concurrent  lease  is 
entitled  to  the  benefit  of  covenants  in  the 
prior  lease,  as  against  the  tenant.  Wright 
V.  Burroughes,  3  C.  B.  685,  4  Dowl.  &  L. 
438,  16  L.  J.  C.  P.  N.  S.  «,  12  Jur.  968; 
Bristow's  Case,  Godb.  161  (a  covenant  to  re- 
pair) ;  Dowse  v.  Cale,  2  Vent.  126,  3  Lev. 
264. 

And  the  lessee  by  concurrent  lease  may 
maintain  an  action  of  forcible  detainer  un- 
der the  covenants  in  the  prior  lease,  on 
failure  of  the  tenant  under  the  prior  lease 
to  pay  rent,  and  upon  his  refusal  to  give  up 
possession.  Hendricksoh  v.  Beeson,  21  Neb. 
«1,  31  N.  W.  266. 

The  transferrer  by  concurrent  lease  can- 
not give  to  the  tenant  of  the  prior  lease  a 
valid  notice  to  vacate  at  the  expiration  of 
the  term  ( Wordsley  Brewery  Co.  v.  Halford, 
90  L.  T.  N.  S.  89),  since  it  is  the  right  of 
the  transferee  to  give  the  notice  of  termina- 
tion (Doe  ex  dem.  Jarvis  v.  M'Carthy,  6 
N.  B.  63). 

A  tenancy  at  will  is  terminated  at  once 
by  the  grant  of  a  term  for  years  by  the 
lessor  to  a  third  person,  and  where  the 
second  lease  is  to  teke  effect  at  once,  this 
consequence  is  not  prevented  by  a  stipula- 
tion in  the  second  lease  that  possession  is  to 
be  given  at  the  next  rent  day  of  the  tenant 
at  will,  so  that  the  lessor  in  such  case  can- 
not collect  the  rent  from  the  tenant  at  will. 
It  belongs  to  the  concurrent  lessee.  Disdale 
▼.  lies,  2  Lev.  88.- 


Z.  Lease*  tn  reversion. 

By  a  lease  in  reversion  is  meant  a  lease 
that  becomes  effective  only  at  the  expira- 
tion of  the  term  of  the  prior  lease.  That 
the  lease  is  to  have  this  effect  may  be  ex- 
pressed in  two  ways,  t.  e.,  the  time  set  for 
the  beginning  of  the  term  in  the  second 
lease  may  be  made  to  correspond  with  the 
time  set  for  the  expiration  of  the  term  of 
the  prior  lease,  or  the  second  lease  may  con- 
tain a  reference  to  the  first,  and  be  so  word- 
ed as  to  become  effective  at  the  expiration 
of  the  term  thereof.  If  the  first  form  is 
used,  Che  lease  in  reversion  does  not  become 
effective  until  the  date  set  therefor,  even 
though  the  prior  lease  should  be  forfeited  or 
surrendered;  but  if  the  lease  in  reversion  is 
in  the  latter  form,  it  will  take  effect  imme- 
diately upon  the  termination  of  the  term  of 
the  prior  lease,  even  though  that  term  is 
terminated  prematurely.  Tiffany,  Land.  & 
T.  §  146d,  citing  Bishop  of  Bath's  Case,  8 
Coke,  34b;  1  Piatt,  Leases,  443;  Bacon  Abr. 
Lease  (L)  1;  Co.  Litt.  4«b. 

The  lessee  under  a  lease  in  reversion  has 
«nly  an  intereaae  termini  until  he  gets  pos- 
aession.  Jojner  v.  Weeks  [1891]  2  Q.  B. 
31,  60  L.  J.  Q.  B.  N.  S.  510,  65  L.  T.  N.  S. 
16,  39  Week.  Rep.  583,  55  J.  P.  725 ;  Lewis 
v.  Baker  [1905]  1  Ch.  46,  74  L.  J.  Ch.  N.  S. 
39,  21  Times  L.  R.  17,  64  Week.  Rep.  146: 
Smith  T.  Day,  2  Mces.  &  W.  684,  Murph.  & 
H.  185,  «  L.  J.  Exch.  N.  S.  219;  Logan  v. 
L.R.A.1916C. 


Green,  39  N.  C.  (4  Ired.  Eq.)  370,  10  Mor. 
Min.  Rep.  322. 

The  lessor  does  not  sever  the  relation  of 
landlord  and  tenant  between  himself  and 
the  lessee  by  executing  to  a  third  person  a 
lease  in  reversion,  and  such  third  person 
does  not  become  the  landlord  of  the  tenant, 
even  though  the  tenant  holds  over  into  the 
time  when  the  lease  in  reversion  was  to 
have  commenced.  Blatchford  v.  Cole,  5  C. 
B.  N.  S.  614,  28  L.  J.  C.  P.  N.  S.  140,  5 
Jur.  N.  S.  412 ;  Smith  v.  Day,  2  Mees.  &  W. 
684,  Murph.  &  H.  185,  6  L.  J.  Exch.  N.  S. 
219;  Thomas  v.  Wightman,  129  III.  App. 
305;  CulUnan  y.  Goldstein,  61  Misc.  82. 
113  N.  Y.  Supp.  21. 

And  the  fact  that  lessor  has  given  a  lease 
in  reversion  of  the  premises,  to  commence 
at  the  expiration  of  the  term  of  his  first 
lessee,  does  not  deprive  him  of  his  right 
to  maintain  against  the  first  lessee,  who 
holds  over,  a  statutory  action  for  possession 
of  the  premises,  on  the  theory  that  he  has 
transferred  the  reversion.  Eells  v.  Morse, 
208  N.  Y.  103,  101  N.  E.  803;  Imbert  v. 
Hallock,  23  How.  Pr.  466;  Goelet  v.  Roe, 
14  Misc.  28,  36  N.  Y.  Supp.  145;  CulUnan 
v.  Goldstein,  61  Misc.  82,  113  N.  Y.  Supp. 
21. 

So  it  has  been  held  that  a  lessee  whose 
term  begins  at  the  expiration  of  the  term 
of  another  lessee  is  not  a  transferee  of  the 
reversion,  and  that  the  lessor  is  the  prop- 
er party  to  sue  the  first  lessee  for  the  pen- 
alty fixed  in  his  lease  for  holding  over. 
Thomas  v.  Wightman,  129  111.  App.  305. 

And  the  lessor's  vendee,  who  has  recog- 
nized the  rights  of  the  lessee  in  reversion,  is 
the  proper  person  to  give  to  the  prior  les- 
see the  notice  to  give  up  possession  so  as  to 
prevent  a  legal  holding  over,  and  for  a  fail- 
ure to  do  so  he  is  liable  to  the  lessee  in  re- 
version for  damages  suffered  because  of  in- 
ability to  get  possession  according  to  con- 
tract. Hammond  t.  Jones,  41  Ind.  App. 
32,  83  N.  E.  257. 

And  the  lessee  in  reversion  cannot  main- 
tain an  action  against  the  prior  lessee  to 
recover  a  statutory  penalty  for  holding 
over.  Blatchford  v.  Cole,  5  C.  B.  N.  S.  514, 
28  L.  J.  C.  P.  N.  S.  140,  5  Jur.  N.  S.  412. 

And  the  lessee  in  reversion  has  no  right 
of  action  against  the  prior  lessee  for  law- 
fully holding  over  his  term,  thus  keeping 
the  former  out  of  possession,  to  his  damage. 
Hammond  v.  Jones,  41  Ind.  App.  32,  83  N. 
E.  257. 

But,  in  United  Merchants'  Realty  &  Im- 
prov.  Co.  V.  Roth,  193  N.  Y.  670,  86  N.  E. 
544,  it  was  held  that  by  virtue  of  a  stat- 
ute which  provides  that  "the  grantee  of 
leased  real  property,  or  of  a  reversion  there- 
of, or  of  any  rent,  the  devisee  or  assignee 
of  the  lessor  of  such  a  lease,  or  the  heir  or 
personal  representative  of  either  of  them, 
has  the  same  remedies  by  entry,  action  or 
otherwise,  for  the  nonperformance  of  any 
agreement  contained  in  the  assigned  lease 
for  the  recovery  of  rent,  for  the  doing  of 
any  waste,  or  for  other  cause  of  forfeiture 
as  "his  grantor  or  lessor  had,  or  would  have 
had,  if  the  reversion  had  remained  in  him," 
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a  lessee  in  reversion,  whose  term  begins  at 
the  expiration  of  that  of  a  prior  tenant  of 
the  same  lessor,  may  taKe  advantage  of  a 
provision  in  the  first  lease  that  permits  the 
lessor  to  elect  to  treat  the  tenant  as  a 
tenant  for  another  year  In  cose  he  holds 
over  his  term,  and  that  the  tenant  in  re- 
version, after  having  so  elected,  may  col- 
lect rent  from  the  prior  tenant  according 
to  the  terms  of  the  prior  lease.  The  court 
held  that  there  is  privity  of  estate  between 
the  two  tenants.  This  case  appears  to  over- 
rule CuUinan  v.  Goldstein,  61  Misc.  82,  113 
K.  Y.  Supp.  21,  where  it  was  held  that  the 
lessee  in  reversion  could  not  maintain  sum- 
mary proceedings  as  landlord  to  dispos- 
sess the  prior  lessee  holding  over  illegally. 
While  the  Roth  Case  was  for  rent  and  the 
Goldstein  Case  was  for  possession,  the  word- 
ing of  the  statute  is  such  that  it  would  be 
difficult  to  escape  the  conclusion  that  if  it 
gives  the  one  right  of  action,  it  also  gives 
the  other. 

And  it  was  held  in  Pendergast  v.  Young, 
21  X.  H.  234,  that  the  lessor  (in  this  case, 
his  representatives  after  his  death)  could 
not  collect  rent  from  the  lessee  for  the  time 
the  latter  held  over  his  term  if  the  lessor 
had  leased  the  premises  to  a  third  party, 
whose  term  was  to  begin  at  the  expiration 
of  that  of  the  tenant  who  held  over.  This 
decision  is  based  upon  the  ground  that  the 
lessor  had,  by  the  lease  in  reversion,  parted 
with  his  right  to  possession  for  the  time 
for  which  he  was  seeking  to  collect  the  rent. 

In  Alexander  v.  Loeb,  230  lU.  454,  82  N. 
E.  833,  under  the  second  lease  the  term  did 
not  begin  until  the  expiration  of  the  term 
of  the  first  lessee,  and  by  an  agreement  with 
the  second  lessee,  contemporaneous  with  his 
lease,  it  was  specifically  provided  that  pos- 
session was  not  to  be  given  during  the  time 
the  first  lessee  might  prevent  it,  by  holding 
over  against  the  desires  of  the  lessor.  In 
an  action  by  the  lessor  against  the  first 
tenant  for  the  statutory  penalty  for  wil- 
fully holding  over  against  the  lessor,  it 
was  held  that  the  lessor,  and  not  the  second 
lessee,  was  the  proper  party  to  sue  as  land- 
lord. 

A  tenant  at  will,  having  sublet  part  of 
the  premises,  must  terminate  the  under- 
tcnancy  before  leasing  the  same  premises 
to  another,  for  he  does  not  have  the  power 
to  make  a  valid  written  lease  that  will  give 
the  lessee  a  better  title  than  the  one  he  has 
already  granted.  Hilboum  t.  Fogg,  99 
Mass.  11. 


f.  Transfer  by  way  of  mortgage. 

As  to  rights  of  mortgagee  in  general,  see 
note  to  Cooke  v.  Cooper,  7  L.R.A.  273. 

The  question  as  to  the  right  of  the  mort- 
gagee to  enforce  any  of  the  rights  of  a 
landlord  against  the  lessee  of  the  mort- 
gagor, where  the  mortgage  is  prior  in  point 
of  time  to  the  lease,  is  not  within  the  scope 
of  this  note,  for  the  reason  that  the  mort- 
gage covers  the  whole  estate,  bo  that,  if 
foreclosed,  the  purchaser  at  the  sale  takes 
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title  paramount  to  that  of  the  lessee.  See 
infra.  III.  b,  2. 

In  jurisdictions  where  a  mortgage  creates 
only  a  lien  to  secure  a  debt,  and  does  not 
pass  title  until  default,  foreclosure,  and 
sale,  no  question  can  arise  prior  to  fore- 
closure in  case  the  reversion  i^  covered 
by  a  mortgage  given  pending  the  lease, 
since  there  is  no  transfer  of  the  reversion. 
Merchants'  Union  Trust  Co.  v.  New  Phila- 
delphia Graphite  Co.  —  Del.  — ,  83  Atl.  526, 
affirmed  on  application  to  amend  in  —  Del. 
— ,  87  Atl.  1022;  Reed  v.  Bartlett,  9  111. 
App.  267;  David  Bradley  &  Co.  v.  Peabody 
Coal  Co.  99  lU.  App.  427;  Heavilon  v. 
Farmers'  Bank,  81  Ind.  249;  Truelock  v. 
Donahue,  76  Iowa,  758,  40  N.  W.  696, 
second  appeal,  85  Iowa,  748,  52  X.  VV.  637; 
Burden  v.  Thayer,  3  Mete.  76,  37  Am.  Dec. 
117;  Russell  v.  Allen,  2  Allen,  42;  Mirick 
v.  Hoppin,  118  Mass.  582;  Tilleny  v.  Knob- 
lauch, 73  Minn.  108,  75  X.  Y.  1039;  Simers 
V.  Saltus,  3  Denio,  214  (by  way  of  argu- 
ment) ;  Myers  v.  White,  1  Rawle,  353. 

And  a  conveyance  by  way  of  mortgage  by 
the  lessor  to  the  lessee  does  not  merge  the 
leasehold  into  the  fee.  In  such  case  the 
lessee  may  refuse  to  pay  the  rent,  but  must 
credit  lessor  with  the  amoiut  thereof  on  the 
mortgage  debt,  applying  it  first  to  payment 
of  interest  and  balance  upon  principal.  But 
if  he  voluntarily  pays  the  rent,  lessor  is 
bound  for  the  full  mortgage  debt  and  inter- 
est. Xewall  v.  Wright,  3  Mass.  138,  8  Am. 
Dec.  98. 

Where  the  mortgagee  leases  the  land  for 
a  term  of  years,  a  payment  of  the  mortgage 
debt  in  full  by  the  mortgagor  terminates 
the  tenancy,  and  the  mortgagor  may  eject 
the  tenant  before  the  expiration  of  the 
term.  Holt  v.  Rees,  44  111.  30,  approved  in 
46  111.  181. 

But  where  a  mortgage  passes  title  to  the 
mortgagee,  subject  to  defeat  by  payment  of 
the  debt,  a  mortgage  executed  by  the  lessor 
after  the  execution  of  the  lease  transfers 
the  reversion  to  the  mortgagee.  In  such 
case  the  mortgagee,  as  transferee  of  the  re- 
version, becomes  the  landlord  to  the  lessee, 
upon  giving  notice  to  the  latter  of  the 
transfer,  and  of  his  desire  to  receive  the 
rents,  etc.  Moss  v.  Gallimore,  1  Dougl.  K. 
B.  279,  18  Eng.  Rul.  Cas.  404;  Cook  ▼. 
Guerra,  L.  R.  7  C.  P.  132,  41  L.  J.  C.  P.  N. 
S.  89,  26  L.  T.  N.  S.  97,  20  Week.  Rep.  367 ; 
Rogers  v.  Humphreys,  4  Ad.  &  El.  299,  1 
H.  &  W.  625,  6  Xev.  &  M.  511,  5  L.  J.  K.  B. 
N.  S.  65;  Trent  v.  Hunt,  9  Exch.  14,  22  L. 
J.  Exch.  N.  S.  318,  17  Jur.  899,  1  Week.  Rep. 
481;  Forse  v.  Sovereen,  14  Ont.  App.  Rep. 
482;  Kinnear  v.  Aspden,  19  Ont.  App.  Rep. 
468;  Perdue  v.  Hays,  31  U.  C.  Q.  B.  Ill; 
Dauphinais  v.  Clark,  3  Manitoba  L.  Rep. 
225;  Comer  v.  Sheehan,  74  Ala.  452  (state- 
ment by  way  of  explanation) ;  Coffey  v. 
Hunt,  75  Ala.  236;  McMillan  v.  Otis,  74  Ala. 
560  (rule  not  applied,  for  the  reason  that, 
by  the  terms  of  the  mortgage,  the  mortgagee 
was  not  entitled  to  possession)  ;  American 
Freehold  Land  Mortg.  Co.  v.  Turner,  95 
Ala.  272,  11  So.  211;  Smith  v.  Taylor,  9 
Ala.  633    (rule  not    applicable    where    the 
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terms  of  the  mortgage  imply  right  of  pos- 
seasion  in  mortgagor  until  default.  And  in 
such  caae  notice  to  tenant  to  pay  to  mort- 
gagee is  necessary  even  after  default,  in 
order  to  relieve  him  of  liability  to  mort- 
gagor) ;  Walker  t.  Baldwin,  21  Conn. 
168;  King  v.  Housatonic  R.  Co.  45  Conn. 
226;  Merchants'  Union  Trust  Co.  v.  New 
Philadelphia  Graphite  Co.  —  Del.  — ,  83 
Atl.  520  (statement  by  way  of  argument, 
the  decision  being  affirmed  on  application 
to  amend  in  —  Del.  — ,  87  Atl.  1022) ; 
Scheldt  V.  Belz,  4  111.  App.  431;  Reed  T. 
Bartlett,  9  III.  App.  267  (statement  by  way 
of  explanation) ;  Castleman  v.  Belt,  2  B. 
Mon.  157  (statement  by  way  of  argument)  ; 
Burden  v.  Thayer,  3  Met.  76,  37  Am.  Dec. 
117;  Cavis  v.  McCleary,  5  N.  H.  529;  Kim- 
ball V.  Pike,  18  N.  H.  419;  Souders  v. 
Vansickle,  8  N.  J.  L.  313  (not  applied,  for 
the  reason  that  mortgage  was  prior  to  the 
lease) ;  Abbott  v.  Hanson,  24  N.  J.  L.  493 
(statement  by  way  of  explanation);  Kim- 
ball T.  Lockwood,  6  R.  I.  138  (merely  a 
statement  of  the  rule)  ;  Teal  v.  Walker,  111 
U.  S.  242,  28  L.  ed.  415,  4  Sup.  Ct.  Rep.  420 
(statement  by  way  of  argument). 

The  assignee  of  the  mortgagee  of  the  re- 
version is  in  privity  of  contract  with  the 
lessee,  and  ean  enforce  the  covenants  of  the 
lease  against  the  lessee.  Chapman  v.  Smith 
[1907]  2  Ch.  97,  76  L.  J.  Ch.  N.  S.  394,  96 
I^  T.  N.  S.  6«2. 

And  the  ri^ht-  to  rent  accruing  prior  to 
an  assignment  of  a  mortg^e,  of  the  mort- 
gagee, who,  after  his  right  to  dispossess  the 
mortgagor  had  accrued,  made  an  agreement 
with  the  mortgagor  that  in  case  the  mort- 
gage debt  was  not  paid,  the  latter  should 
pay  a  certain  amount  as  rent,  turns  upon 
the  question  as  to  whether  the  mortgage 
debt  had  been  paid.  Thornton  t.  Strauss, 
70  AU.  164. 


g.  TfeceaMty  for  attommient. 

A  definition  of  an  attornment,  together 
with  a  condensed  statement  of  both  the 
common  law  and  the  rules  under  the  Eng- 
lish statutes,  is  to  be  found  in  note  4,  to 
Thursby  v.  Plant,  1  Wms'  Saund.  234,  as 
follows:  "An  attornment  at  the  common 
law  was  an  agreement  of  the  tenant  to  the 
grant  of  seignory,  or  of  a  rent;  or  of  the 
donee  in  tail,  or  tenant  for  life  or  years,  to 
a  grant  of  a  reversion,  or  remainder  made 
to  another.  Co.  Litt.  309a;  2  Bl.  Com.  288. 
[Accordingly,  an  attornment  is  defined  to 
be  'the  act  of  the  tenant's  putting  one  per- 
son in  the  place  of  another  as  his  landlord.' 
Cornish  v.  Searell,  8  Bam.  &,  C.  476,  per 
Holroyd,  J.  The  tenant  who  has  attorned 
continues  to  hold  upon  the  same  terms  as  he 
held  of  his  former  landlord;  hence,  where 
the  tenant  signed  an  instrument  by  which 
he  'attorned  and  became  tenant'  to  A  of 
certain  lands,  'to  hold  the  same  for  such 
time  and  on  such  conditions  as  may  be  sub- 
sequently agreed  on  'between  him  and  A,  it 
was  held  that  the  instrument  required  a 
stamp,  as  being  not  a  mere  attornment,  but 
UBUU915C. 


an  agreement  for  a  new  tenancy.  Cornish 
V.  Searell,  8  Bam.  &  C.  471,  1  Mann.  &  R. 
703,  6  L.  J.  K.  B.  254.  And  the  attornment 
was  necessary  to  the  perfection  of  the 
grant.  However,  the  necessity  of  attorn- 
ment was  in  some  measure  avoided  by  the 
statute  of  uses;  as,  by  that  statute,  the  pos- 
session was  immediately  executed  to  the 
use  (Birch  v.  Wright,  1  T.  R.  384),  1  Re- 
vised Rep.  223,  15  Eng.  Rul.  Cas.  626;  and 
by  the  statute  of  wills,  by  which  the  legal 
estate  is  immediately  vested  in  the  devisee. 
Yet  attornment  continued  after  this  t3  be 
necessary  in  many  cases.  But  both  the 
necessity  and  efficacy  of  attornments  have 
been  almost  totally  taken  away  by  ttie 
statutes  4  &  5  Anne,  chap.  16,  §§  9,  10,  and 
11  Geo.  II.  chap.  19,  §  11.  By  the  former 
of  those  statutes  it  was  enacted,  'that  all 
grants  or  conveyances  of  any  manors  or 
rents,  or  of  the  reversion  or  remainder  of 
any  messauges  or  lands,  shall  be  good  and 
effectual,  without  any  attornment  of  the 
tenants  of  any  such  manors,  or  of  the  land 
out  of  which  such  rents  shall  be  issuing,  or 
of  the  particular  tenants  upon  whose  par- 
ticular estate  any  such  reversions  or  re- 
mainders shall  be  expectant  or  depending, 
as  if  their  attornment  had  been  had  and 
made:  provided  that  no  such  tenant  shall 
be  prejudiced  or  damaged  by  payment  of 
any  rent  to  any  grantor  or  conusor,  or  by 
breach  of  any  condition  for  nonpayment  of 
rent,  before  notice  shall  be  given  to  him 
of  such  grant  by  the  conusee  or  grantee.' 
Notice  of  the  title  of  ce»tui  que  trust  has 
been  held  sufficient  to  entitle  his  trustees  to 
maintain  an  action  as  grantees  of  the  re- 
version against  the  tenant,  without  attorn- 
ment. Lumley  v.  Hodgson,  16  East,  99,  14 
Revised  Rep.  316.  [But  the  grantee  cannot, 
it  should  seem,  recover  for  the  use  and 
occupation  of  the  premises  for  any  by* 
gone  time  before  the  grant  of  the  reversion, 
notwithstanding  the  aemise  was  by  parol; 
his  proper  remedy  is  by  an  action  of  debt 
for  rent  on  the  demise.  Mortimer  v. 
Preedy,  3  Mees.  &  W.  606].  By  the  latter 
statute  it  was  enacted,  'that  the  attorn- 
ments of  tenants  to  strangers  claiming  title 
to  the  estate  of  their  landlords  shall  be 
absolutely  null  and  void,  to  all  intents  and 
purposes  whatsoever;  and  that  the  posses- 
sion of  their  respective  landlord  or  land- 
lords, lessor  or  lessors,  shall  not  be  deemed 
or  construed  to  be  in  anywise  changed, 
altered,  or  affected  by  any  such  attornment 
or  attornments:  provided,  that  nothing 
herein  contained  shall  extend  to  or  vacate 
or  affect  any  attornment  made  pursuant  to, 
and  in  consequence  of,  some  judgment  at 
law,  or  decree,  or  order  of  a  court  of  equity, 
or  made  with  the  privity  and  consent  of  the 
landlord  or  landlords,  lessor  or  lessors,  or 
to  any  mortgagee,  after  the  mortgage  is 
become  forfeited.'  The  first  statute  having 
made  attornment  unnecessary,  and  the 
other  having  made  it  inoperative,  it  is  now 
held  not  to  be  necessary  either  to  aver  it  in 
a  declaration  in  covenant,  or  plead  it  in 
an  avowry  or  other  pleading  whatever. 
Moss  V.  Gallimore,  1  Dougl.  K.  B.  283,  18 
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Eng.  Rul.  Cas.  404;  Rivis  v.  Watson,  6 
Mees.  &  W.  255,  9  L.  J.  Exch.  N.  S.  67." 

The  above  statements  regarding  the  com- 
mon-law rule  and  the  change  thereof  as  his- 
torical facts  are  supported  by  itatements  by 
the  court  in  Doe  ex  dem.  Agar  v.  Brown,  2 
El.  &  Bl.  331,  22  L.  J.  Q.  B.  N.  S.  432; 
Scaltock  V.  Harston,  L.  R.  1  C.  P.  Div. 
106,  45  L.  J.  C.  P.  N.  S.  125,  34  L.  T.  N.  S. 
130,  24  Week.  Rep.  431 ;  Cook  v.  Moylan,  1 
Exch.  67,  5  Dowl.  &  L.  701;  Lumley  t. 
Hodgson,  16  East,  99,  14  Revised  Rep.  315; 
English  T.  Key,  39  Ala.  113;  American 
Freehold  Land  Mortg.  Co.  v.  Turner,  96 
Ala.  272,  11  S«.  211;  King  v.  Housatonic  R. 
Ce.  45  Conn.  22«;  Fisher  v.  Deering,  60  111. 
114;  Scheldt  t.  Belz,  4  III.  App.  431; 
Sampson  v.  Grimes,  7  Blackf.  176;  Burden 
T.  Thayer,  3  Met.  76,  37  Am.  Dec.  117; 
Farley  y.  Thompson,  15  Mass.  18;  Jones  v. 
Rigby,  41  Minn.  530,  43  N.  W.  390;  Pierce 
V.  Rollins,  60  Mo.  App.  497;  Mussey  v. 
Holt,  24  N.  H.  248,  55  Am.  Dec.  234; 
Abbott  ▼.  Hanson,  24  N.  J.  L.  493;  Morris 
T.  Niles,  12  Abb.  Pr.  103;  Pelton  v.  Place, 
71  Vt.  430,  46  Atl.  63.  And  in  a  great 
many  cases  the  decision  is  based  upon  a 
local  statute  adopting  the  statute  of  Anne, 
supra,  or  enacting  a  similar  rule.  English 
v.  Key,  39  Ala.  113;  American  Freehold 
Land  Mortg.  Co.  v.  Turner,  95  Ala.  272,  11 
So.  211;  Wise  V.  Falkner,  51  Ala.  359; 
Tubb  V.  Fort,  58  Ala.  277 ;  Drevfus  v.  Hirt, 
82  Cal.  621,  23  Pac.  193;  McDonald  t. 
Hanlon,  79  Cal.  442,  21  Pac.  861;  Lindley 
T.  Dakin,  13  Ind.  388;  Kellum  v.  Berkshire 
L.  Ins.  Co.  101  Ind.  465 ;  Abbott  t.  Hanson, 
24  N.  J.  L.  493;  State,  Watson,  Prosecutrix, 
V.  Idler,  54  N.  J.  L.  467,  24  Atl.  654. 

In  some  states  it  appears  that  the  statute 
of  Anne,  supra,  has  been  adopted  without 
legislative  sanction,  as  forming  part  of  the 
common  law.  King  t.  Housatonic  R.  Co. 
45  Conn.  226;  Sampson  v.  Grimes,  7  Blackf. 
176;  Abercrombie  v.  Redpath,  1  Iowa,  111; 
Farley  v.  Tliompson,  15  Mass.  18;  Burden  v. 
Thayer,  3  Met.  76,  37  Am.  Dec.  117 ;  Russ  v. 
Alpaugh,  118  Mass.  374,  19  Am.  Rep.  464; 
Hendrickson  v.  Beeson,  21  Neb.  61,  31  N. 
W.  266;  Pendergast  v.  Young,  21  N.  H. 
234;  Mussey  v.  Holt,  24  N.  H.  248,  55  Am. 
Dec.  234;  Morris  v.  Niles,  12  Abb.  Pr.  103. 
Report  of  Judges  of  the  Supreme  Court  of 
Pennsylvania  to  the  Legislature  in  1808,  as 
to  What  English  Statutes  Are  or  Ought  to 
be  in  Force  in  That  State.  3  Binn.  625; 
Tilford  V.  Fleming,  64  Pa.  300;  Mortimer 
y.  O'Reagan,  10  Phila.  500;  Braker  v. 
Denser,  49  Pa.  Super.  Ct.  215. 

And  in  some  cases  the  courts,  while  re- 
fusing to  adopt  the  English  statute,  have 
held  that  the  ancient  common-law  rule  re- 
quiring attornment  is  not  applicable  under 
the  allodial  system  of  tenures;  thus  they 
reach  the  same  result  as  if  they  adopted  the 
statute  of  Anne,  supra.  Jones  v.  Rigby,  41 
Minn.  530,  43  N.  W.  390;  Perrin  v.  Lepper, 
34  Mich.  292;  Kelly  v.  Bowerman,  113  Mich. 
446,  71  N.  W.  836;  Pelton  v.  Place,  71  Vt. 
430,  46  Atl.  63. 

The  statute  of  Anne  to  which  reference 
is  made,  supra,  and  other  similar  statutes, 
L.R.A.1915C. 


apply  to  concurrent,  leases,  i.  e.,  transfer* 
oi  the  reversion  for  a  limited  time,  so  that 
attornment  by  the  lessee  to  the  transferee 
by  way  of  concurrent  lease  is  not  necessary 
(for  definition  of  concurrent  lease,  see  II.  e, 
1,  supra) .  Horn  t.  Beard,  81  L.  J.  K.  B.  N. 
S.  935,  [1912]  3  K.  B.  181,  107  L.  T.  N.  S. 
87;  Doe  ex  dem.  Agar  v.  Brown,  2  El.  & 
Bl.  331,  22  L.  J.  Q.  B.  N.  S.  432;  Doe  ex 
dem.  Jarvis  ▼.  M'Carthy,  5  N.  B.  63; 
McDonald  y.  Hanlon,  79  CaL  442,  21  Pac. 
861:  Henrickson  v.  Beeson,  21  Neb.  61,  31 
N.  W.  266;  Morris  v.  Niles,  12  Abb-  Pr. 
103. 

But  the  court  in  Edwards  v.  Wickwar,  L. 
R.  1  Eq.  403,  35  L.  J.  Ch.  N.  S.  309,  12  Jur. 
N.  S.  158,  14  Week.  Rep.  363,  held  that  an 
attornment  was  necessary  in  a  case  involv- 
ing a  transfer  of  the  reversion  by  a  con- 
current lease.  There  is  no  mention  made 
of  the  statute,  and  the  note  to  the  report  of 
the  case  in  33  L.  J.  Ch.  N.  S.  seems  to  indi- 
cate that  the  statute  of  Anne  was  over- 
looked. 

In  Comstock  v.  Cavanagh,  17  R.  I.  233,  21 
Atl.  498,  cited  with  approval  in  Moshassuck 
Encampment  v.  Arnold,  23  R.  I.  05,  54 
Atl.  771,  it  was  held  that  statutes  32  Hen. 
VIII.  chap.  34,  and  4  &  5  Anne,  cliap.  16, 
§  9,  are  not  applicable  to  this  class  of  cases,, 
and  therefore  the  common-law  rule  requir- 
ing attornment  was  applied.  The  reasoning 
underlying  the  holding  is  not  satisfactory. 
The  reason  given  is  uiat  a  lease  does  not 
transfer  any  interest  or  estate  in  the  land, 
but  a  mere  right  to  possession;  and  since 
the  first  lessee  has  the  paramount  right  of 
possession,  the  second  lessee  takes  nothing 
by  his  lease  until  the  expiration  of  the 
prior  term ;  that  is,  the  second  lease  created 
a  mere  interesse  termini.  Mr.  Tiffany  (see 
Tiffany,  Land.  &  T.  vol.  1,  §  146,  note  45), 
criticizes  the  case  as  follows:  "Since  it 
was  the  lack  of  an  attornment  which,  at  the 
common  law,  caused  the  second  lease  to 
take  effect  merely  as  creating  an  intere^e 
termini  (see  Bacon,  Abr.  Lease  [N]'; 
Rawlyns's  Case,  4  Coke,  53a),  it  is  some- 
what difficult  to  understand  the  reacon 
given  for  the  nonapplicability  of  the  stat- 
ute. The  statement  seems  equivalent  to 
saying  that  the  statute  dispensing  with  an 
attornment  does  not  apply  because  an  at- 
tornment is  necessary.  The  court  cites 
Edwards  v.  Wickwar,  supra,  which  no  doubt 
supports  it,  but  it  also  cites  Doe  ex  dem. 
Agar  V.  Brown,  2  El.  &  Bl.  348,  22  L.  J.  Q. 
B.  N.  S.  432,  which  is  directly  contrary  to 
its  conclusion." 

In  White  y.  Kane,  53  Mo.  App.  300,  it 
was  assumed  that  attornment  of  lessee  ta 
the  lessee  in  a  concurrent  lease  is  necessary. 
And  see  Missouri  cases,  infra,  assuming 
that  this  is  the  rule  on  any  kind- of  trans- 
fer. 

At  common  law,  however,  attornment  by 
the  tenant  to  the  transferee  by  way  of  con- 
current lease  was  necessary.  Anonymous, 
Leon.  pt.  3,  p.  17. 

There  are  a  few  cases,  however,  where  the 
court  apparently  assumes  that  attornment 
is  necessary  to  create  the  relation  of  land- 
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lord  and  tenant  between  the  transferee  of 
the  reversion  and  the  tenant  of  the  trans- 
ftror.  Thompson  v.  Chapman,  57  Ga.  16; 
Smith  V.  Aude,  46  Mo.  App.  631;  Duke  v. 
Compton,  49  Mo.  App.  304;  Winkclmeicr  v. 
Katzenburger,  77  Mo.  App.  117. 

In  yisher  v.  Deering,  60  111.  114,  it  was 
held  that  the  statute  of  Anne,  supra,  was 
not  adopted  in  Illinois,  hence  attornment  by 
the  lessee  to  the  transferee  of  the  reversion 
is  necessary,  and  this  holding  seems  to  have 
been  considered  correct  in  Hayes  v.  Lawver, 
83  111.  182;  Mackin  v.  Haven,  187  111.  480, 
58  N.  E.  448;  Raymond  v.  Kerkcr,  2  111. 
App.  496;  Oswald  v.  MoUet,  29  111.  App. 
449.  But  in  Barnes  v.  Northern  Trust  Co. 
169  111.  112,  48  N.  E.  31,  it  was  held  that 
the  necessity  for  attornment  was  abolished 
by  a  state  statute  which  provided:  "The 
grantees  of  any  demised  lands,  tenements, 
rents,  or  other  hereditaments,  or  of  the  re- 
yersion  thereof,  the  assignees  of  the  lessor 
of  any  demise,  and  the  heirs  and  personal 
representatives  of  the  lessor,  grantee  or 
assignee,  shall  have  the  same  remedies  by 
entry,  action  or  otherwise,  for  the  nonper- 
formance of  any  agreement  in  the  lease,  or 
for  the  recovery  of  any  rent,  or  for 
the  doing  of  any  waste  or  other  cause 
of  forfeiture,  as  their  grantor  or  lessor 
might  have  had,  if  such  reversion  had  re- 
mained in  such  lessor  or  grantor."  To  the 
same  effect  are  David  Bradlqr  &  Co.  y.  Pea- 
bodv  Coal  Co.  99  111.  App.  427;  Howland  v. 
White,  48  111.  App.  236. 

The  effect  of  the  decision  in  Mamey  t. 
Byrd,  11  Humph.  95,  is  to  require  an  ex- 
press promise  by  the  lessee  to  the  trans- 
feree of  the  reversion  if  the  lease  was  under 
seal,  as  a  prerequisite  to  the  maintenance 
of  an  action  on  the  contract,  by  the  trans- 
feree, in  his  own  name,  for  the  rent  reserved 
in  the  lease.  (See  same  case  cited  under 
subd.  IV.  c,  1,  infra,  as  to  transferee's  right 
to  sue  in  name  of  lessor).  But  there  is  no 
mention  of  any  statute,  either  English  or 
local,  and  the  case  did  not  turn  upon  the 
question  of  attornment,  the  court  merely 
making  an  extrinsic  remark  that  if  there 
had  been  an  express  promise  to  pay  the 
rent,  the  action  could  have  been  maintained. 
The  court  appears  to  have,  without  direct- 
ly BO  stating,  rejected  the  doctrine  estab- 
lished by  32  Hen.  VIII.  chap.  34  (see  infra, 
subd.  IV.  c,  2  (a),  for  it  held  that  while  the 
transferee  was  the  equitable  owner  of  the 
rents,  he  could  not  sue  in  his  own  name 
upon  the  lessee's  covenant  to  pay  the  rent. 
The  decision  appears  to  be  directly  opposed 
to  an  earlier  decision  by  the  same  court, 
Shelby  v.  Hearne,  6  Yerg.  612,  where  it  was 
held  that,  by  reason  of  statute  32  Hen. 
VIII.,  adopted  by  a  local  statute,  the  trans- 
feree of  the  reversion  could  sue  the  lessee 
for  any  subsequent  breach  of  a  covenant 
that  runs  with  the  land.  The  question  of 
attornment  was  not  involved  in  either  case, 
except  as  it  would  be  affected  by  a  repudia- 
tion of  the  doctrine  established  by  the  stat- 
ute of  32  Hen.  VIII.,  and  if  the  decision  in 
the  Shelby  Case  was  correct,  the  question 
of  attornment  was  left  undecided.  And  see 
L.R_A.1915C. 


Ohio  cases,  cited  infra,  subd.  TV.  c,  2  (a), 
rejecting  the  doctrine  established  by  the 
statute  of  32  Hen.  VIII. 

It  has  been  held  that  under  the  statute 
of  Anne,  attornment  is  necessary  to  estab- 
lish privity  of  contract  between  the  trans- 
feree of  the  reversion  and  a  lessee  under  an 
oral  lease,  where  the  lessee  had  assigned 
prior  to  the  transfer,  both  the  transferor 
and  the  transferee  having  refused  to  accept 
the  assignee  of  the  oral  lease  as  their  ten- 
ant. Allcock  v.  Moorhouse,  L.  E.  9  Q.  B. 
Div.  366,  47  L.  T.  N.  S.  404,  30  Week.  Rep. 
871,  47  J.  P.  85. 

Where  the  reversion  passes  to  the  bene- 
ficiary under  the  statute  of  uses,  attorn- 
ment by  the  lessee  of  the  trustee  is  not 
necessary.  Anonymous,  1  Dyer,  30a  (al- 
though the  lease  was  made  before  the  pas- 
sage of  the  statute  of  uses)  :  Morgan's  Case, 
2  Ander.  203  (this  case  should  he  read  in 
connection  with  the  rule  in  Littleton,  34 
Hen.  VI.  41,  to  which  the  court  refers)  ; 
Watts  T.  Ognell,  Cro.  Jac.  192  (cited  with 
approval  in  Birch  v.  Wright,  1  T.  R.  385,  1 
Revised  Rep.  223,  16  Eng.  Rul.  Cas.  626) ; 
Finch's  Case,  6  Coke,  63a  (at  page  68b,  the 
principle  is  stated  by  way  of  argument). 
And  see  quotation,  supra,  from  note  to 
Thursby  v.  Plant,  concerning  the  statute  of 


III.  Tranafers  J>y  operatton  o1  law. 
a.  Necessity  for  attornment. 

While  at  common  law  the  tenant  was 
under  no  obligation  to  recognize  as  his 
landlord  one  to  whom  the  reversion  had 
been  voluntarily  transferred  (see  supra, 
subd.  II.  g),  a  different  rule  prevailed 
where  the  transfer  of  the  reversion  was  by 
operation  of  law.  In  such  case  no  statute 
was  needed  to  abolish  the  necessity  for  at- 
tornment. It  should  be  noted  that  a  ju- 
dicial sale  upon  a  lien  which  attached  prior 
to  the  date  of  the  lease  conveys  more  than 
the  reversion,  «.  e.,  a  superior  title  (see 
infra,  subd.  III. b, 2  (a)), and  that  in  such 
case  an  actual  attornment  amounts  to  a 
new  agreement  (see  infra,  subd.  III.  b.  2 
(b)  ).  Another  apparent  exception  is  in 
case  of  a  lessor  who  has  a  bare  life  estate, 
who  leases  and  dies  during  the  term.  His 
death  terminates  the  lease,  so  it  requires  an 
attornment  amounting  to  a  novation  to 
establish  the  relation  of  landlord  and  ten- 
ant between  the  remainderman  and  the  ten- 
ant. In  this  case  there  is  really  no  trans- 
fer of  the  reversion  (see  subd.  III.  e,  infra). 

Where  the  reversion  was  transferred  by 
operation  of  law,  attornment  by  the  tenant 
to  the  transferee  was  not  necessary,  at  com- 
mon law,  to  create  the  relation  of  landlord 
and  tenant  between  the  transferee  and  the 
lessee.  Rogers  v.  Pitcher,  6  Taunt.  202,  1 
Marsh.  541,  aemble;  Lloyd  v.  Davies,  2 
Exch.  103,  18  L.  J.  Exch.  N.  S.  80,  15  Eng. 
Rul.  Cas.  326. 

In  Lloyd  v.  Davies,  supra,  Parke,  B., 
said:  "There  are  three  authorities  in  the 
Year  Books  against  you   [referring  to  op- 
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posing  contention],  cited  in  1  Rolle,  Abr. 
title,  'Attornment,'  (F);  37  Hen.  VI.  33; 
39  Hen.  VI.  24;  20  Hen.  VI.  7  b.  They  set- 
tle this  point,  and  decide  that  attornment 
is  not  necessary;  where  the  reversion  was 
assigned  by  operation  of  law  it  was  not 
requisite,  but  it  was  when  assigned  by  act 
of  parties.  If  a  party  gets  the  reversion,  he 
is  entitled  to  the  rent  which  is  attached  to 
it.  Rolfe,  B.,  referred  to  1  Rolle,  Abi;.,  title, 
'Execution'  (B)." 

b.  Bif  sale  on  lien. 

1.  On  lien  subsequent  to  lease. 

A  judgment,  mortgage,  or  other  lien  upon 
the  landlord's  estate  in  the  premises,  cre- 
ated after  the  date  of  the  lease,  is,  of 
course,  subordinate  thereto;  hence,  a  sale 
resulting  from  such  lien  transfers  to  the 
purchaser  only  the  reversion,  and  creates 
the  relation  of  landlord  and  tenant  between 
purchaser  and  lessee.  English  v.  Key,  39 
Ala.  113;  Otis  v.  McMillan,  70  Ala.  46; 
American  Freehold  Land  Mortg.  Co.  v. 
Turner,  96  Ala.  272,  11  So.  211;  Hayes  v. 
New  York  Gold  Min.  Co.  2  Colo.  273; 
Strousse  v.  Bank  of  Clear  Creek  County,  9 
Colo.  App.  478,  49  Pac.  260;  Reed  v.  Bart- 
lett,  9  111.  App.  267;  Epley  v.  Eubanks,  11 
111.  App.  272;  Murphy  v.  Teter,  56  Ind.  545; 
Wheat  v.  Brown,  3  Kan.  App.  431,  43  Pac. 
807  (the  date  of  the  lien  is  not  given,  and 
no  point  is  made  regarding  it)  ;  Abrams  t. 
Sheehan.  40  Md.  446 ;  Rhyne  v.  Guevara,  67 
Miss.  139,  6  So.  736;  Smith  v.  Aude,  46 
Mo.  App.  631;  Souders  v.  Vansickle,  8  N. 
J.  L.  313;  Wacht  v.  Erskine,  61  Misc.  96, 
113  N.  Y.  Supp.  130;  Lancashire  v.  Mason, 
75  N.  C.  455;  Groos  v.  Chittim,  —  Tex. 
Civ.  App.  — ,  100  S.  W.  1006;  Butt  v. 
EUett,  19  Wall.  544,  22  L.  ed.  183. 

2.  On  lien  prior  to  lease, 

(a)  In  general. 

Where  premises  are  subject  to  a  Hen,  of 
course  the  owner  can  convey  no  estate 
therein  free  from  the  lien.  If  he  grants  a 
leasehold  estate  therein,  it  is  subject  to  the 
lien,  and  a  sale  based  upon  the  lien  passes 
to  the  purchaser  an  estate  superior  to  that 
of  the  lessee. 

Thus,  a  purchaser,  at  a  sale  based  upon 
a  lien,  of  premises  in  which  a  leasehold 
estate  had  been  created  subsequent  to  the 
date  at  which  the  lien  attached,  does  not,  by 
virtue  of  the  transfer  of  title,  become  the 
landlord  of  the  lessee,  but  he,  as  one  having 
a  superior  title,  may  evict  the  tenant. 
American  Freehold  Land  Mortg.  Co.  v. 
Turner,  95  Ala.  272,  11  So.  211;  Fitzgerald 
V.  Beebe,  7  Ark.  310;  Ish  v.  Morgan,  48 
Ark.  413,  3  S.  W.  440  (an  action  for  un- 
lawful detainer)  ;  McDcrmott  v.  Burke,  16 
Cal.  580  (the  case  turned  upon  the  ques- 
tion as  to  whether  or  not  there  had  been  a 
new  contract)  ;  Bartlett  v.  Hitchcock,  10 
III.  App.  87;  Jones  v.  Thomas,  8  Blackf. 
428;  Castleman  v.  Belt,  2  B.  Mon.  157  (but 
it  was  held  that  notice  by  the  purchaser  to 
L.R.A.1915C. 


the  tenant  that  he  would  demand  all  futnr* 
rents  was  sufficient  to  enable  him  to  bring 
an  action  for  use  and  occupation  for  rent 
accruing  after  the  notice)  ;  Thoiii;'son  v. 
Flathers,  46'  La.  Ann.  120,  12  bo.  245; 
Simers  v.  Saltus,  3  Denio,  214;  Whalin  ▼. 
White,  25  N.  Y.  462  (the  principle  was  here 
recognized,  but  not  applied,  for  two  reasons 

(1)  There  was  a  voluntary  transfer  of  re- 
version to  the  plaintiff,  who  was  also  the 
purchaser  at  the  sale,  and  this  entitled  him 
to  the  rents  sued  for,  t.  e.,  those  accruing 
after  the  sale,  but  before    acquiring    title. 

(2)  There  was  a  clause  in  the  lease  which 
bound  the  lessee  to  attorn  to  anyone  who 
might  acquire  a  title  paramount  to  the  les- 
sor, if  such  owner  should  '  confirm  the 
lease)  ;  Sprague  Nat.  Bank  v.  Erie  R.  Co. 
22  App.  Div.  526,  48  N.  Y.  Supp.  65; 
O'Neill  v.  Morris,  28  Misc.  613,  59  N.  Y. 
Supp.  1075;  Peters  v.  Elkins,  14  Ohio,  344; 
Heidelbach  v.  Slader,  1  Handy  (Ohio)  456; 
Groos  v.  Chittim,  —  Tex.  Civ.  App.  — ,  100 
S.  W.  1006. 

(h)  Effect  of  attornment. 

Since  an  attornment  is  equivalent  to  a 
novation,  an  actual  attornment  by  the 
tenant  to  the  purcliager  of  the  premises  at 
a  sale  based  upon  a  lien  prior  to  the  date  of 
the  lease  creates  the  relation  of  landlord 
and  tenant  between  the  purchaser  and  the 
tenant.  In  such  case  it  makes  no  difference 
whether  the  lien  was  prior  or  subsequent 
to  the  lease.  Coker  v.  Pearsall,  6  Ala.  542; 
Randolph  v.  Carlton,  8  Ala.  606;  Mc- 
Dcrmott V.  Burke,  16  Cal.  580;  Magill  v. 
Hinsdale,  6  Conn.  464,  16  Am.  Dec.  70; 
Conley  v.  Schiller,  24  N.  Y.  Supp.  473. 

8.  Inconsistent  holdings  and  statutory 
changes. 

In  a  few  cases  the  courts  have  erroneous- 
ly treated  the  purchaser  at  a  sale  on  a  lien 
prior  to  the  lease  as  the  landlord  of  the 
lessee,  regarding  the  date  of  the  sale  as  the 
time  as  of  which  the  rights  of  the  parties 
became  fixed.  It  was  probably  not  pointed 
out  to  the  court  that  the  purchaser's  title 
for  this  purpose  must  date  back  to  the  time 
the  lien  under  which  he  purchases  attached, 
otherwise  a  mortgagor  or  lien  debtor  could 
materially  lessen  his  creditor's  security  by 
executing  an  unfavorable  lease.  In  the  fol- 
lowing cases  the  courts  appear  to  have  fall- 
en into  this  error.  Harris  v.  Foster,  97 
Cal.  292,  33  Am.  St.  Rep.  187,  32  Pac.  246; 
Condon  v.  Marley,  7  Kan.  App.  383,  51  Pac. 
924;  Henshaw  v.  Wells,  9  Humph.  668. 

In  Martin  v.  Martin,  7  Md.  368,  61  Am. 
Dec.  364,  although  the  tenant  appears  to 
have  acknowledged  as  his  landlord  the  pur- 
chaser of  the  reversion  at  an  execution  sale 
on  a  judgment  prior  to  the  commencement 
of  the  lease,  the  court  apparently  lost  sight 
of  the  fact,  and  asserts  as  a  general  rule 
that  the  purchaser  in  stich  case  is  entitled 
to  all  rent  falling  due  after  the  acknowl- 
edgment of  the  sheriffs  deed.  But  the 
court  was  here  considering  the  rule  that 
rents  will  not  be  apportioned  between  th« 
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K-ssor  and  the  purchaser,  and  may  have  | 
meant  merely  that  when  the  lessee  has  at- 
torned to  the  purchaser  that  rule  will  be 
applied,  although  the  judgment  was  prior  to 
the  lease.  And  the  court  cites  and  appears 
to  have  given  considerable  weight  to  Bank 
of  Pennsylvania  v.  Wise,  3  Watts,  394, 
which  case  was  based  upon  a  local  statute. 
See  same  case  and  other  Pennsylvania  cases, 
cited  infra. 

The  rule  that  the  relation  of  landlord  and 
tenant  is  not  created  between  the  lessee  and 
the  purchaser  at  a  judicial  sale  upon  a  lien 
prior  to  the  lease,  it  was  held  in  American 
Freehold  Land  Mortg.  Co.  v.  Turner,  95  Ala. 
272,  11  So.  211,  is  not  changed  by  a  statute 
which  reads  as  follows:  '"Where  real 
estate,  or  any  interest  therein,  is  sold  un- 
der execution,  or  by  virtue  of  any  decree  in 
chancery,  or  under  any  deed  of  trust,  or 
power  of  sale  in  a  mortgage,  the  same  may 
be  redeemed  by  the  debtor  from  the  pur- 
chaser, or  his  vendee,  within  two  years 
thereafter,  in  manner  following.'  .  .  . 
'the  possession  of  the  land  must  be  de- 
livered to  the  purchaser,  within  ten  days, 
after  the  sale  thereof,  by  the  debtor,  if  in 
his  possession,  on  demand  of  the  purchaser 
or  his  vendee.  If  the  land  is  in  the  posses- 
sion of  a  tenant,  notice  to  him  by  the  pur- 
chaser, or  his  vendee,  of  the  purchase, 
after  the  lapse  of  ten  days  from  the  time  of 
the  sale,  and  that  it  has  not  been  fedeemed, 
vests  the  right  to  the  possession  in  him,  in 
the  same  manner  as  if  such  tenant  had  at- 
torned to  him.' " 

The  Pennsylvania  decisions  are  very  ma- 
terially influenced  by  an  early  statute 
(June  16,  1836,  §  119),  which  reada  as  fol- 
lows: "If  any  lands  or  tenements  shall  be 
sold  upon  execution,  as  aforesaid,  which,  at 
the  time  of  such  sale,  or  afterwards,  shall 
be  held,  or  possessed  by  a  tenant,  or  lessee 
or  person  holding  or  claiming  to  hold  the 
same  under  the  defendant  in  such  execution, 
the  purchaser  of  such  lands  or  tenements 
shall,  upon  receiving  a  deed  for  the  same, 
as  aforesaid,  be  deemed  the  landlord  of 
such  tenant,  lessee,  or  other  person,  and 
shall  have  the  like  remedies,  to  recover  any 
rent  or  sums  accruing  subsequently  to  the 
acknowledgment  of  a  deed  to  him,  as  afore- 
said, whether  such  accruing  rent  may  have 
been  paid  in  advance,  or  not,  if  paid,  after 
the  rendition  of  judgment  on  which  sale 
was  made,  as  such  defendant  might  have 
had,  if  no  such  sale  had  been  made."  It  has 
been  held  that  this  statute  does  not  change 
the  rule  that  the  purchaser  at  a  sale  on  a 
lien  attaching  subsequent  to  the  date  of  the 
lease  necessarily  becomes  the  landlord  of 
the  lessee.  Hemphill  v.  Tevis,  4  Watts  & 
S.  535 ;  Borrell  v.  Dewart,  37  Pa.  134. 

But  where  the  lien  attaches  before  the 
execution  of  the  lease,  the  purchaser  at  the 
execution  sale  upon  the  lien  may  elect  to 
affirm  or  to  disaffirm  the  lease.  Hemphill 
V.  Tevis,  supra:  Menough's  Appeal,  5 
Watts  &  S.  432;  Duff  v.  Wilson,  69  Pa.  316; 
Hayden  v.  Patterson,  51  Pa.  261;  Farmers' 
t  M.  Bank  v.  Ege,  0  Watts,  436,  36  Am. 
Dec.  130;  Boyd  v.  McCombs,  4  Pa.  146; 
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Bank  of  Pennsylvania  v.  Wise,  3  Watts, 
304;  Braddee  v.  Wiley,  10  Watts,  302; 
King  V.  Bosserman,  8  Pa.  Dist.  R.  344,  af- 
firmed in  13  Pa.  Super.  Ct.  480;  Reams  v. 
Yeager,  29  Pa.  Super.  Ct.  520. 

If  he  disaffirms  the  lease,  he  cannot  after- 
ward maintain  any  action  necessarily 
founded  upon  the  contract.  Hemphill  v. 
Tevis,  4  Watts  &  S.  535 ;  Duff  v.  Wilson,  69 
Pa.  310;  Farmers'  &  M.  Bank  ▼.  Ege,  9 
Watts,  436,  36  Am.  Dec.  130. 

But  in  such  case,  by  another  section  of 
the  same  act,  the  tenant,  after  notice  of  dis- 
affirmance by  the  purchaser,  becomes  in  ef- 
fect a  tenant  at  will  of  the  purchaser  while 
he  thereafter  remains  in  possession.  Bit- 
tinger  v.  Baker,  29  Pa.  66,  70  Am.  Dec.  154; 
Adams  v.  McKesson,  53  Pa.  81,  91  Am. 
Dec.  183. 

As  a  tenant  at  will  he  is  liable  to  an 
action  in  assumpsit  for  use  and  occupation 
(Stockton's  Appeal,  04  Pa.  58;  Mozart 
Bldg.  Asso.  V.  Friedjen,  12  Phila.  515)  ;  or 
he  is  liable  for  mesne  profits  during  the 
time  the  purchaser  is  maintaining  an  action 
of  ejectment  against  him  (Stockton's  Ap- 
peal, supra). 

Under  the  act  of  1802,  the  purchaser  at  a 
sheriff's  sale  could  collect  rent  from  the 
judgment  debtor's  tenant,  and  he  received 
all  that  accrued  after  the  sale,  even  though 
most  of  it  was  earned  prior  thereto.  Hart 
V.  Israel,  2  Browne   (Pa.)   22. 

But  the  purchaser  at  a  sheriff's  sale,  on  a 
judgment  prior  to  the  lease,  is  not,  under 
the  statute,  entitled  to  any  part  of  the 
tenant's  crops  when  the  crops  were  not 
part  of  the  rent,  the  rent  having  been  paid 
to  the  lessor,  the  tenant  being  entitled  to 
the  way-going  crop.  McKeeby  v.  Webster, 
170  Pa.  624,  32  Atl.  1096. 

It  was  asserted  in  American  Freehold 
Land  Mortg.  Co.  v.  Turner,  95  Ala.  272,  11 
So.  211,  that  the  purchaser  at  a  judicial 
sale  on  a  lien  prior  to  the  lease  could  main- 
tain an  action  for  use  and  occupation 
against  the  tenant  in  possession.  This  as- 
sertion was  clearly  inconsistent  with  the 
court's  holding  that  the  relation  of  landlord 
and  tenant  did  not  exist,  since  that  relation 
is  necessary  to  support  the  action  of  use 
and  occupation. 

In  Stewart  v.  Gregg,  42  S.  C.  392,  20  S. 
E.  193,  the  court  appears  to  have  adopted 
this  same  inconsistent  rule.  There  was, 
however,  no  question  in  respect  to  the  date 
of  the  lien,  as  the  sale  was  upon  a  decree  in 
equity.  It  was  ■  held  that  the  purchaser 
could  maintain  an  action  for  use  and  occu- 
pation, but  could  not  enforce  payment  of 
rent  by  distress. 

In  Harris  v.  Foster,  97  Cal.  292,  33  Am. 
St.  Rep.  187,  32  Pac.  246,  it  was  held  that 
the  purchaser  at  a  sale  upon  a  lien  prior  to 
the  lease  could  maintain  an  action  for  use 
and  occupation  against  the  tenant,  but  this 
decision  is  based  upon  the  erroneous  theory 
that  the  relation  of  landlord  and  tenant 
existed.     See  same  case,  supra. 

Other  courts  have  correctly  held  that  in 
such  case  the  action  for  use  and  occupation 
cannot     be     maintained.       McDermott     v.. 
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Burke,  18  Cal.  580  (not  a  direct  holding, 
but  a  statement)  ;  Peters  v.  Elk  ins,  14  Ohio, 
344;  Heidelbach  t.  Slader,  1  Handy  (Ohio) 
456.  (But  a  tenant's  remaining  in  posses- 
sion after  notice  that  he  would  be  deemed  a 
tenant  was  held  to  be  suflScient  recognition 
of  the  purchaser's  claim  as  landlord  to  en- 
able him  to  maintain  the  action.) 

The  question  as  to  whether  the  purchaser 
or  the  former  owner  is  entitled  to  the  rent 
accruing  before  the  title  of  the  purchaser 
haa  been  perfected  is  largely  governed  by 
local  statutes.  Sec  note  to  Schaeppi  v. 
Bartholomae,  1  L.R.A.(N.S.)    1079. 


kO.  By   sale  under   judicial   decree    not 
Jtased  on  prior  lien. 

A  sale  of  the  landlord's  estate  in  the 
fpased  premises  under  a  judicial  decree  for 
the  purpose  of  partition  or  distribution 
transfers  only  the  reversion,  creating  the 
relation  of  landlord  and  tenant  between  the 
purchaser  and  the  tenant.  Mahoney  t. 
Alviso,  51  Cal.  440;  Wilson  v.  Delaplaine, 
3  Harr.  (Del.)  499;  Disselhorst  v.  Cadogan, 
21  111.  App.  179;  Eirich  v.  Lcitschuh,  81 
111.  App.  573  (but  if  purchaser  does  not  pay 
the  purchase  money  until  he  gets  his  deed, 
some  months  after  the  sale,  he  cannot  have 
the  rents  accruing  in  the  meantime)  ;  Mur- 
ray V.  Mounts,  19  Ind.  364 ;  Kcesee  v. 
Sloan.  69  Miss.  369,  11  So.  631  (in  spite 
of  the  fact  that  lessor  had  taken  a  rent 
note,  and  had  transferred  the  same  to  an- 
'  other  after  the  decree,  but  before  the  sale)  ; 
Stevenson  v.  Hancock,  72  Mo.  613:  Winfrey 
V.  Work,  75  Mo.  55;  Zeysing  v.  Welbourn, 
42  Mo.  App.  352;  Burns  v.  Cooper,  31  Pa. 
426;  Strange  v.  Austin,  134  Pa.  96,  19  Atl. 
492  (but  under  the  Pennsylvania  statutes 
the  purchaser  at  an  orphans'  court  sale  can 
collect  only  the  rent  falling  due  after  he 
pays  the  purchase  money  and  gets  his  deed ; 
the  tenant  is  liable  to  the  former  owners 
for  rent  accruing  between  confirmation  of 
sale  and  time  deed  is  delivered)  ;  Marys  v. 
Anderson,  24  Pa.  272;  Shultz  v.  Sprea'in,  1 
Tex.  App.  Civ.  Cas.  (White  &.  W.)  516; 
Peterman  v.  Kingsley,  140  Wis.  666,  133 
Am.  St.  Rep.  1107,  123  N.  W.  137. 

And  the  same  is  true  where  the  decree  of 
sale  is  made  for  the  purpose  of  distribution 
among  the  general  creditors  of  the  lessor  in 
bankruptcy.  Corrigan  v.  Trenton  Delaware 
Falls  Co.  7  N.  J.  Eq.  489;  Evans  v.  Ham- 
rick,  61  Pa.  19,  100  Am.  Dec.  595. 

It  has  been  held  that  where  land  was 
sold  pursuant  to  an  order  of  court  during 
the  term  of  a  tenancy,  and  the  tenant  held 
over,  but  left  the  premises  before  the  pur- 
chaser received  his  deed,  the  latter  could 
not  collect  the  rent  from  the  tenant  on  an 
agreement  to  be  implied  from  the  tenant's 
holding  over.  Couch  v.  McKellar,  33  Ala. 
473. 

But  it  has  been  held  that  all  rent  accru- 
ing after  the  date  of  such  sale  is  collectable 
by  the  purchaser,  even  though  the  lease  ex- 
pires and  the  tenant  leaves  at  the  time  it 
expires,  and  the  sale  is  not  confirmed  until 
L.R.A.1915C. 


after  the  tenant  has  given  up  poaseBsion. 
Hand  v.  Liles,  66  Ala.  143. 

A  sale  under  a  decretal  order  by  a  court 
of  chancery,  followed  by  the  deposit  re- 
quired of  the  purchaser,  is  not  a  sufficient 
transfer  to  entitle  the  purchaser  to  rent, 
so  that  payment  to  him  will  not  protect  the 
tenant  in  an  action  for  rent,  brought  by  the 
owner  of  the  land.  Richardson  v.  Trinder, 
11  U.  C.  C.  P.  130. 

Since  a  tax  title  is  derived  from  a  source 
other  than  the  lessor,  it  is  paramount  to  the 
lease.  See  note  to  Carlson  v.  Curran,  6 
L.R.A.(N.S.)  260,  and  the  purchaser  can- 
not be  said  to  be  a  transferee  of  the  re- 
version. Therefore,  cases  involving  the 
transfer  of  leased  premises  by  tax  sales  are 
not  included  in  the  present  note. 

d.  By  devolution  upon  landlord's  death. 

Where  the  landlord  dies  intestate  before 
the  expiration  of  the  term,  the  re- 
version passes  according  to  the  in- 
heritance laws,  and  the  new  owner  be- 
comes the  landlord  in  the  place  of  the 
intestate.  In  most,  if  not  all,  jurisdictions, 
the  heirs  are  the  new  owners  if  the  leased 
property  is  real  estate,  but  if  it  is  person- 
al property,  the  personal  representative  of 
decedent  becomes  the  landlord  until  final 
disposition  of  the  property.  If  the  natural 
order  of  devolution  is  interrupted,  as  by 
court  order  of  sale  of  real  estate  for  pay- 
ment of  decedent's  debts,  the  personal 
representative  usuallv  takes  the .  place  of 
the  landlord  until  sale,  when  the  reversion 
passes  to  the  purchaser.  See  supra.  III.  c. 
This  question,  so  far  as  it  involves  rent, 
was  considered  in  the  note  to  Walsh  v. 
Packard,  40  L.R.A.  321. 

The  reversion  in  leased  real  estate,  upon 
the  death  of  the  landlord  intestate,  passes 
to  his  heirs,  and  the  relation  of  landlord 
and  tenant  is  created  between  them  and 
the  lessee.  Sacheverel  v.  Frogate,  1  Vent. 
161;  West  v.  Lassels,  Cro.  Eliz.  pt.  2,  p. 
851;  Anonymous,  1  Dyer,  45a  (even  though 
the  word  "heirs"  is  not  used  in  the  lease)  ; 
I..ougher  v.  Williams,  2  Lev.  92;  Macbel's 
Case,  Leon.  pt.  2,  p.  33;  Sale  v.  Kltching- 
ham,  10  Mod.  158;  Vivian  v.  Champion,  2 
Ld.  Raym.  1125,  1  Salk.  141,  Holt,  178; 
Derisley  v.  Custance,  4  T.  R.  75;  Beer  v. 
Beer,  12  C.  B.  60,  16  Jur.  223,  21  L.  J.  C. 
P.  N.  8.  124;  Ewer  v.  Moyle,  Cro.  Eliz.  pt. 
2,  p.  771;  Palmer  v.  Steiner,  68  Ala.  400 
(but  the  rule  is  subject  to  the  statutory 
power  of  the  personal  representatives  of 
decedent  to  intercept  the  descent  to  the  heir 
in  order  to  pay  decedent's  debts) ;  Oreen  v. 
Massie,  13  111.  363;  Dixon  v.  Niecolls,  39 
111.  372,  89  Am.  Dec.  312  (statement  by  way 
of  argument)  ;  Crosby  v.  Loop,  13  III.  625 
(by  way  of  argument) ;  King  v.  Anderson, 
20  Ind.  385:  Dorsett  v.  Gray,  98  Ind.  273 
(statement  by  way  of  argument) ;  Shawhan 
v.  Long,  26  Iowa,  488,  96  Am.  Deo.  164; 
Williamson  v.  Richardson,  6  T.  B.  Mon. 
696 ;  Stinson  v.  Stinson,  38  Me.  593 ;  Boeing 
v.  Owsley,  122  Minn.  190,  142  N.  W.  129; 
Bloodworth  v.  Stevens,  61  Miss.  475;  Condit 
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T.  Neighbor,  13  N.  J.  L.  83;  Allen  v.  Van 
Houton,  19  N.  J.  L.  49;  Roberts  v.  Mc- 
Pheraon,  62  N.  J.  L.  165,  40  Atl.  630,  af- 
firmed in  63  N.  J.  L.  352,  43  Atl.  1098 
(under  a  local  statute) ;  Chamberlain  v. 
Bunlop,  126  N.  Y.  46,  22  Am.  St.  Kep.  807, 
26  N.  E.  966  (the  point  is  here  apparently 
assumed,  and  it  was  held  that  the  damages 
to  lessee  for  breach  of  covenant  to  rebuild, 
the  mill  having  burned  after  lessor's  death, 
were  properly  payable  out  of  the  estate  by 
the  executor,  the  testator  having  died 
intestate  as  to  the  leased  premises) ;  Ver- 
planck  V.  Wright,  23  Wend.  606  (the  point 
was  raised  here,  but  the  covenant  was  en- 
forced by  the  heir)  ;  Chamberlain  v.  Dun- 
lop,  126  N.  y.  45,  22  Am.  St.  Rep.  807,  26 
K.  £.  966  (the  point  was  apparently  as- 
sumed) ;  Hunt  v.  Wolfe,  2  Daly,  298;  Cole 
V.  Patterson,  25  Wend.  456;  Simon  v. 
Schmitt,  118  N.  Y.  Supp.  326,  reversed  on 
other  grounds  in  137  App.  Div.  625,  122  N. 
i'.  Supp.  421;  Johnston  v.  Smith,  3  Penr. 
&  W.  496,  24  Am.  Dec.  339;  Blantire  v. 
Whitaker,  11  Humph.  313;  Prout  v.  Roby, 
13  Wall.  471,  21  L.  ed.  58;  Broadwall  v. 
Banks,  134  Fed.  470.  And  see  cases  cited 
in  note  in  40  L.R.A.  343,  on  right  of  heir 
to  rent,  and  statutory  right  of  adminis- 
trator thereto. 

If  the  tenant  attorns  to  the  personal  rep- 
resentative of  the  lessor,  he  cannot  deny 
the  title  of  the  latter,  or  his  right  to  rent 
accruing  after  the  lessor's  death  (this,  of 
course,  applies  only  where  the  suit  is  be- 
tween the  personal  representative  and  the 
lessee,  and  the  heir  is  not  a  party  thereto). 
Howe  V.  Gregory,  2  Ind.  App.  477,  28  N.  E. 
776. 

But  for  breaches  of  contract  occurring 
during  the  ancestor's  lifetime,  including 
breaches  of  covenant  to  pay  rent,  the  per- 
sonal representative  of  the  decedent,  and 
not  his  heir,  is  the  party  to  sue  (this  is 
upon  the  principle  that  breaches  occurring 
before  the  transfer  do  not  furnish  trans- 
feree a  cause  of  action;  see  infra,  IV.  c, 
2  (i) ).  Ricketts  v.  Weaver,  12  Mees.  &  W. 
718,  13  L.  J.  Exch.  N.  S.  195;  Raymond  v. 
ritch,  2  Cromp.  M.  &  R.  688,  5  Tyrw.  985, 
6  L.  J.  Exch.  N.  S.  45 ;  King  t.  Anderson, 
20  Ind.  385;  Dorsett  v.  Gray,  98  Ind.  273 
(statement  by  way  of  argument)  ;  Henry 
T.  Stevens,  108  Ind.  281,  9  N.  £.  356  (this 
is  also  true  where  lessor  had  only  a  life 
atate  in  the  leased  premises) ;  Howe  v. 
Gregory,  2  Ind.  App.  477,  28  N.  E.  776  (if 
the  tenant  attorns  to  the  personal  repre- 
sentative of  the  deceased  lessor,  he  is  there- 
after estopped  to  deny  the  right  to  rent 
accruing  after  the  death  of  the  lessor)  ; 
McDowell  v.  Hendrix,  67  Ind.  513,  9  Mor. 
Min.  Rep.  96;  Williamson  v.  Richardson,  6 
T.  B.  Mon.  596;  Williams  v.  Williams,  118 
Mich.  477,  76  N.  W.  1039;  Bloodworth  v. 
Stevens,  51  Miss.  475;  Coberly  v.  Coberly, 
189  Mo.  1,  87  S.  W.  957;  Allen  v.  Van 
Houton,  19  N.  J.  L.  47;  Allen  v.  Van 
Houton,  19  N.  J.  L.  49:  Rogers  v.  McKen- 
zie,  65  N.  C.  218;  Broadwell  v.  Banks,  134 
Fed.  470.  And  see  cases  cited  in  note  in 
40  IkR.A.  342,  on  administrator's  right  to 
LAA.1915C. 


rent  that  had  accrued  before  lessor's  death. 

Or  if  the  rent  arises  out  of  the  lease  of 
personal  property,  the  personal  representa- 
tive, and  not  the  heir,  is  entitled  to  the 
rent  accruing  after  the  lessor's  death.  Wil- 
liamson V.  Richardson,  6  T.  B.  Mon.  596. 

An  action  on  the  covenant  for  quiet  en- 
joyment may  be  maintained  by  the  lessee 
against  the  heir  of  the  lessor  for  a  breach 
occurring  after  the  lessor's  death  in  exact- 
ly the  same  way  as  if  it  were  against  a 
transferee  by  deed.  Derisley  v.  Custance,  4 
T.  R.  75. 

And  the  heir  who  inherits  the  reversion 
may  maintain  an  action  for  breach  of 
lessee's  covenant,  occurring  after  lessor's 
death,  even  though  the  word  "heir"  is  not 
in  the  covenant.  Lougher  v.  Williams,  2 
Lev.  92;  Sale  v.  Kitchingham,  10  Mod.  168. 

And  if  the  substantial  part  of  the  breach 
occurred  after  the  death  of  the  lessor,  his 
heir  or  devisee  is  the  proper  party  to  sue 
for  the  breach.  Hendrix  t.  Dickson,  69  Mo. 
App.  197. 

Although  the  premises  were  out  of  repair 
at  the  time  of  the  lessor's  death,  yet,  if  the 
lessee  permits  them  to  continue  in  disre- 
pair after  the  lessor's  death,  the  heir,  who 
inherits  the  reversion,  may  maintain  an  ac- 
tion for  breach  of  the  covenant.  Vivian  v. 
Champion,  2  Ld.  Raym.  1126,  1  Salk.  141, 
Holt,  178. 

e.  By  death  of  landlord  who  had  only  a 
life  est€Ue. 

Where  a  life  tenant  is  lessor,  having 
given  a  lease  for  a  term  of  years,  and  dies 
during  the  term,  the  lease  is  terminated  at 
once,  for  the  obvious  reason  that  the  lessor 
had  no  power  to  grant  an  estate  beyond  the 
termination  of  his  own  estate.  In  reality 
this  is  not  a  transfer  of  the  reversion,  but 
merely  the  termination  of  the  estate  out  of 
which  the  leasehold  estate  was  granted. 
But  where  the  lease  was  made  by  one  who 
owned  a  fee  in  the  premises,  the  reversion 
having  later,  by  operation  of  law  or  other- 
wise, become  vested  in  a  life  tenant,  who 
dies  during  the  term,  there  is  a  transfer  of 
the  reversion.  In  the  latter  case,  the  lease- 
hold estate  is  not  terminated,  and  the  re- 
mainderman becomes  the  landlord  of  the 
lessee.  Botheroyd  v.  Woollev,  5  Tyrw.  522, 
1  Gale,  66,  4  L.  J.  Exch.  N.  S.  163;  Watson 
V.  Penn,  108  Ind.  21,  58  Am.  Rep.  26,  8  N. 
E.  636.  Early  legislation  on  apportionment 
of  rent  brought  the  former  class  of  cases 
into  a  very  close  analogy  to  those  in  which 
there  is  an  actual  transfer  of  the  reversion. 
There  is  still  another  situation  where  the 
reversion  is  transferred  upon  the  death  of 
a  life  tenant  who  was  the  lessor.  It  has 
been  held  that  where  the  life  tenant  holds 
under  an  instrument  which  also  gives  him 
power  to  lease  for  a  definite  length  of  time, 
and  he  exercises  the  power,  his  death  during 
the  term  does  not  terminate  the  leasehold 
estate,  but  that  the  remainderman  may  sue 
the  tenant  for  a  breach  of  a  covenant  con- 
tained in  the  lease  if  the  breach  occurred 
after  the  death  of  the  life  tenant.     Isher- 
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wood  ▼.  Oldknow,  3  Maule  &.  S.  382,  16  Re- 
vised Rep.  305;  Greenaway  t.  Hart,  14  C. 
B.  340,  2  C.  L.  R.  370,  23  L.  J.  0.  P.  N.  S. 
115,  18  Jur.  449,  2  Week.  Rep.  702;  Hamil- 
ton T.  Wright,  28  Mo.  199.  It  was  held  in 
the  Missouri  case  that,  because  of  this 
principle,  the  life  tenant's  general  estate  is 
liable  to  the  tenant  for  the  failure  of  the 
life  tenant  to  make  an  appointment  during 
his  lifetime  that  would  have  prevented  the 
termination  of  the  leasehold  estate,  as  for 
breach  of  a  covenant  for  quiet  enjoyment, 
if  the  remainderman  takes  possession  be- 
fore the  term  expired. 

On  the  general  question  as  to  the  right 
to  rents  as  between  the  life  tenant  and  the 
remainderman,  see  note  to  Re  Archambault, 
36  L,.R.A.(N.S.)    637. 

As  to  right  of  lessee  of  life  tenant  to  pos- 
session and  emblements  upon  death  of  his 
lessor,  see  note  to  Edghill  v.  Mankhey,  11 
L.R.A.(N.S.)  688. 

Upon  the  death  of  a  life  tenant  there  is 
an  immediate  termination  of  all  leasehold 
estates  that  he  has  granted  out  of  the  life 
estate,  and  the  remainderman  does  not  be- 
come the  landlord  of  the  lessees.  Jenner  v. 
Morgan,  1  P.  Wms.  392;  Hay  v.  Palmer,  2 
P.  Wms.  501 ;  Botheroyd  v.  WooUey,  5 
Tyrw.  522,  1  Gale,  66,  4  L.  J.  Exch.  X.  S. 
153  (rule  not  applied,  as  leases  were  grant- 
ed by  the  predecessor  of  the  life  tenant)  ; 
Ex  parte  Smyth,  1  Swanst.  337 ;  Hawkins  v. 
Kelly,  8  Vee.  Jr.  308;  Paget  v.  Gee,  1  Ambl. 
198,  3  Swanst.  694;  Swan  v.  Stransham,  3 
Dyer,  257a;  Adams  v.  Gibney,  6  Bing.  656, 
4  Moore  &  P.  491,  8  L.  J.  C.  P.  242,  31  Re- 
vised Rep.  514,  15  Eng.  Rul.  Cas.  743;  Peck 
V.  Peck,  36  Conn.  390  (a  statute  regarding 
summary  process  for  recovering  possession 
of  leased  land  recognizes  this  principle  by 
providing  that  the  remainderman  may,  at 
the  death  of  the  life  tenant,  bring  such 
process  against  the  latter's  tenant)  ;  Horsey 
V.  Horsey,  4  Harr.  (Del.)  517;  Hoagland  v. 
Crum,  113  111.  365,  55  Am.  Rep.  424  (the 
court  declared  that  at  common  law  the  ten- 
ant could  leave  the  premises  on  the  death 
of  the  life  tenant,  and  no  one  could  then 
collect  rent  from  him  although  the  same 
had  been  earned,  but  not  accrued  at  the 
time  of  the  life  tenant's  death;  but  that, 
by  statute,  if  he  remained  to  the  end  of 
the  term,  the  remainderman  could  collect 
all  the  rent  in  an  action  for  use  and  occupa- 
tion) ;  Lowrey  v.  Reef,  1  Ind.  App.  244, 
27  N.  E.  626  (but  the  remainderman  and 
the  lessee  may,  by  a  course  of  action  after 
lessor's  death,  give  rise  to  an  implied  agree- 
ment that  creates  the  relation  of  landlord 
and  tenant  between  them  for  the  remainder 
of  the  term) ;  Carman  v.  Mosier,  105  Iowa, 
367,  75  N.  W.  323  (but  if  tenant  continues 
in  possession,  he  becomes  the  tenant  at  will 
of  the  remainderman,  or  if  he  has  crops 
sown  when  lessor  dies,  he  is  entitled  to  em- 
blements if  ousted)  ;  Sanders  v.  Sutlive 
Bros.  —  Iowa,  — ,  143  N.  W.  492  (but  the 
remainderman  and  the  tenant  may,  by  a 
course  of  conduct,  give  vitality  to  the  lease, 
in  which  case  it  becomes  binding)  ;  Redmon 
V.  Bedford,  80  Ky.  13;  Hamilton  v.  Wright, 
L.R.A.1915C. 


28  Mo.  199;  Marshall  v.  Moseley,  21  N.  y. 
280  (a  statement  by  way  of  argument)  ; 
Barson  v.  Mulligan,  191  N.  Y.  306,  16 
L.R.A.(N.S.)  151,  84  N.  E.  76. 

Where  a  lessor  who  has  only  a  life  estate 
dies  between  the  stated  periods  for  pay- 
ment of  rent  which  was  not  payable  in  ad- 
vance, the  rent  earned  between  the  last 
rent-paying  period  and  the  date  of  lessor's 
death  was,  according  to  the  common  law, 
lost  to  the  landlord.  It  could  not  be  col- 
lected by  the  personal  representatives  of 
the  lessor  because  the  lease  terminated  be- 
fore any  rent  became  due;  and  it  could  not 
be  collected  by  the  remainderman,  since  the 
lessor's  death  terminates  the  lease;  and 
even  if  the  tenant  continued  in  possession, 
there  was  then  no  relation  of  landlord  and 
tenant  unless  by  virtue  of  some  new  agree- 
ment which  could  not  relate  back  farther 
than  the  time  of  lessor's  death.  Jenner  v. 
Morgan,  1  P.  Wms.  392;  Hay  v.  Palmer,  2 
P.  Wms.  501  (statement  of  the  common 
law,  made  by  way  of  argument)  ;  Ex  parte 
Smyth,  1  Swanst.  337  (a  statement  of  the 
rule) ;  Hawkins  v.  Kelly,  8  Ves.  Jr.  308  (a 
statement  of  the  rule) ;  Paget  v.  Gee,  1 
Ambl.  198,  3  Swanst.  694  (statement  of 
common  law  rule)  ;  Marshall  v.  Moseley, 
21  N.  Y.  280  (a  statement  of  the  law,  made 
by  way  of  argument) ;  Watson  v.  Penn,  108 
Ind.  21,  58  Am.  Rep.  26,  8  N.  E.  636  (a 
statement  by  way  of  argument)  ;  Perry  v. 
Aldrich,  13  N.  H.  343,  38  Am.  Dec.  493  (ap- 
plied where  the  lease  was  made  by  a  ten- 
ant pur  outer  vie)  ;  Gee  v.  Gree,  22  N.  Y.  (2 
Dev.  &  B.  Eq.)  103  (merely  a  statement  of 
the  law  as  to  the  administrator) ;  and  see 
cases  cited  in  note  in  27  L.R.A.(N.S.)  450, 
to  the  point  that  there  can  be  no  apportion- 
ment of  rent  between  remainderman  and 
the  personal  representatives  of  the  life  ten- 
ant. 

But  this  rule  was  changed  by  statute  11, 
Geo.  II.  chap.  19  (for  wording  of  the  stat- 
ute see  Clun's  Case,  10  Coke,  128a,  note, 
f),  so  as  to  make  such  rent  collectable  by 
the  personal  representatives  of  the  lessor. 
Ibid.;  Jenner  v.  Morgan,  1  P.  Wms.  392, 
note;  Mills  v.  Trumper,  L.  R.  1  Eq.  671,  12 
Jur.  N.  S.  329,  14  L.  T.  N.  S.  220,  14  Week. 
Rep.  630  (overruled  in  I*  R.  4  Ch.  320,  20 
L.  T.  N.  S.  384,  17  Week.  Rep.  428,  on  the 
ground  that  the  facts  did  not  bring  the  case 
within  the  statute)  ;  Norris  v.  Harrison,  2 
Madd.  Ch.  268;  Paget  v.  Gee,  1  Ambl.  198, 
3  Swanst.  694  (a  tenant  in  tail,  who  died 
without  issue,  was  here  held  to  be  within 
the  statute)  ;  Doe  ex  dem.  Vaughan  v.  Mey- 
ler,  2  Maule  &  S.  276,  15  Revised  Rep.  244 ; 
Marshall  v.  Moseley,  21  N.  Y.  280  (the  stat- 
ute was  substantial^  adopted  by  legislative 
enactment  in  New  York)  ;  Perry  v.  Aldrich, 
13  N.  H.  343,  38  Am.  Dec.  493  (not  applied 
because  lessor  was  tenant  pur  auter  vie  and 
was  still  living.  See  same  case,  infra)  ;  see 
cases  cited  in  note  in  27  L.R.A.  (N.S.)  430, 
showing  statutory  changes. 

And  a  later  English  statute  (4  &  5  Will. 
IV.  chap.  22)  provided  for  the  apportion- 
ment of  the  rent  in  such  case  if  for  any  rea- 
son the  lease  is  not  terminated.       Browne 
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V.  Anyot,  3  Hare,  173,  13  L.  J.  Ch.  N.  S. 
232;  Llewellyn  t.  Rous,  35  Beav.  691,  L.  R. 
2  Eq.  27,  12  Jur.  X.  S.  580;  Lock  v.  De- 
Burgh,  4  Dc  G.  &  S.  470,  20  L.  J.  Ch.  N.  S. 
384,  15  .Jur.  961;  Symons  v.  Symons,  6 
Madd.  Ch.  207;  Plummer  t.  Whiteley,  5 
Jnr.  N.  S.  1416,  Johns.  B.  C.  (Eng.)  585, 
29  L.  J.  Ch.  N.  S.  247,  1  L.  T.  N.  S.  230,  8 
Week.  Rep.  120;  St.  Aubyn  t.  St.  Aubyn,  1 
Drew.  &  S.  611,  30  L.  J.  Ch.  N.  S.  917,  6 
L.  T.  N.  8.  519,  9  Week.  Rep.  922  (facts 
did  not  bring  the  case  within  the  law )  ; 
Marshall  t.  Moseley,  21  N.  Y.  280  (merely 
a  statement  by  the  court)  ;  Ferry  v.  Al- 
drich,  13  N.  H.  343,  38  Am.  Dec.  493. 

A  tenant  under  a  five-year  lease  from  a 
life  tenant  does  not,  on  the  death  of  the 
lesDr  during  the  term,  become  a  tenant 
from  month  to  month  by  continuing  to  pay, 
to  the  remainderman  and  his  transferee,  the 
monthly  payments  as  stipulated  in  the 
original  lease,  without  any  new  understand- 
ing or  agreement.  Bernstein  v.  Demmert, 
73  N.  J.  L.  118,  62  Atl.  187. 

In  Wykham  v.  Wykham,  3  Taunt.  331, 
Mansfield,  Ch,  J.,  asked  the  question:  "Has 
it  ever  been  determined  that  the  executor 
of  a  tenant  pur  outer  vie  is  entitled  to  re- 
cover a  portion  of  the  rent  from  the  last 
quarter  day  under  that  statute?"  Then  he 
remarked:  "He  is  certainly  within  the  mis- 
chief, for  otherwise  the  tenant  of  the  land 
may  keep  the  rent  for  his  own  benefit." 
But  it  was  directly  held  in  Ferry  v.  Aldrich, 
13  N.  H.  343,  38  Am.  Dec.  493,  that  a  tenant 
pur  auter  vie  as  lessor,  who  is  living  when 
the  estate  ia  terminated  by  the  death  of  the 
cestui  que  vie,  is  not  within  the  statute  of 
11  Geo.  II,  chap.  19,  hence  he  loses  the  rent 
earned  between  the  last  rent  day  and  the 
date  of  termination   of  his  estate. 

Where  one  had  leased  to  another  land 
in  which  his  wife  had  a  life  estate,  for  a 
year,  and  received  the  whole  year's  rent 
therefor,  and  the  wife  died  during  the  year, 
it  was  held  in  Price  t.  Piokett,  21  Ala.  741, 
that  the  remainderman  could,  in  an  action 
for  money  had  and  received,  collect  from 
the  lessor  the  rent  from  the  date  of  the 
wife's  death  to  the  end  of  the  year. 

IV.  RigJtts  and  lUtbUiUes  of  transferee. 

a.  In  general. 

The  scope  of  this  division  of  the  note,  as 
well  as  of  the  divisions  following,  includes 
the  cases  logically  falling  within  the  di- 
vision, whether  the  transfer  was  voluntary 
(see  subd.  11.  supra),  or  by  operation  of 
law  (see  subd.  III.  supra),  so  that  all  of 
the  principles  of  law  hereinafter  discussed 
must  be  understood  to  be  subject  to  and 
supplemented  by  those  discussed,  in  a  gen- 
eral way,  supra. 

ft.  Based  upon  privity  of  estate. 

Obviously  a  transfer  of  the  reversion 
creates  privity  of  estate  between  the  trans- 
feree and  the  lessee.  It  follows  that  all 
rights  and  liabilities  that  may  be  based 
upon  privity  of  estate  exist.  Walker's  Case, 
LJI.A.1915C.  14 


3  Coke,  22a  (this  case  involved  only  an  as- 
signment by  lessee,  but  the  court,  on  page 
22b,  states  the  rule  as  to  transferee  of  the 
reversion);  Allen  v.  Bryan,  5  Barn.  &  C. 
512,  4  L.  J.  K.  B.  210,  29  Revised  Rep.  307 ; 
Fryer  v.  Coombs,  11  Ad.  &  El.  403,  4  Ferry 
&  D.  120,  note  (this  was  an  action  in  debt 
by  the  transferee  of  the  reversion,  against 
the  assignee  of  the  leasehold) ;  Lumley  v. 
Hodgson,  16  East,  99,  14  Revised  Rep.  315 ; 
Abercrombie  v.  Redpath,  1  Iowa,  111; 
Mixon  V.  Coffield,  24  N.  C.  (2  Ired.  L.)  301. 

On  the  ground  that  there  is  privity  of 
estate  between  the  transferee  of  the  rever- 
sion and  the  lessee,  it  has  been  held  that 
the  former  has  the  right  as  against  the  lat- 
ter to — 

— ^maintain  an  action  of  debt,  as  dis- 
tinguished from  an  action  on  the  covenant, 
for  rent  accruing  after  the  transfer  (as  to 
action  of  covenant,  see  subd.  IV.  c,  2  (e) 
(2),  infra);  Thursby  v.  Plant,  1  Wms' 
Saund.  237,  1  Lev.  259,  1  Sid.  401 ;  Ards 
V.  Watkin,  Cro.  Eliz.  pt.  2,  pp.  637,  651; 
Allen  V.  Bryan,  5  Bam.  &  C.  512,  4  L.  J.  K. 
B.  210,  29  Revised  Rep.  307;  Baldwin  v. 
Walker,  21  Conn.  168  (this  was  an  action  in 
covenant,  but  the  principle  here  stated  was 
clearly  stated  by  this  court,  page  180)  ; 
Outtoun  V.  Dulin,  72  Md.  536,  20  Atl.  134; 
Howland  v.  Coffin,  12  Pick.  125;  Patten  v. 
Deshon,  1  Gray,  325;  McCardell  v.  Wil- 
liams, 19  R.  I.  701,  36  Atl.  719;  Mixon  v. 
Coffield,  24  N.  C.   (2  Ired.  L.)   301; 

— maintain  an  action  for  use  and  occupa- 
tion against  the  lessee,  Rawson  v.  Eicke,  2 
Nev.  &  P.  423,  7  Ad.  &  El.  451,  W.  W.  &  D. 
675,  7  L.  J.  Q.  B.  N.  S.  17  (where  tenant 
was  holding  under  an  agreement  for  a 
lease) ;  Ansley  v.  Longmire,  4  N.  B.  321 
(tenant  cannot  defend  on  the  ground  that 
there  is  another  who  claims  to  be  the  real 
transferee)  ;  Wise  v.  Faikner,  51  Ala.  359; 
Chapin  v.  Foss,  75  111.  280  (where  contract 
was  implied  between  the  transferor  and  de- 
fendant) ;  Hoagland  v.  Crum,  113  111.  365, 
55  Am.  Rep.  424;  Sampson  v.  Grimes,  7 
Blackf.  176;  Abercrombie  v.  Redpath,  1 
Iowa,  111;  Starbuck  v.  Avery,  132  JIo,  App. 
542,  112  S.  W.  33;  Alton  v.  Pickering,  9 
N.  H.  404;  Bachelder  v.  Dean,  20  N.  H. 
467;  Gribbie  v.  Toms,  70  N.  J.  L.  622,  57 
Atl.  144,  affirmed  in  71  N.  J.  L.  338,  59  Atl. 
1117;  Morris  v.  Niles,  12  Abb.  Pr.  103; 
Stewart  v.  Gregg,  42  S.  C.  392,  20  S.  j:..  193 ; 
Jacks  V.  Smith,  1  Bay,  315; 

— assert  a  forfeiture  of  the  lease,  where 
the  tenant  has  disclaimed  the  tenancy,  in 
the  same  ways  and  to  the  same  extent 
as  the  lessor  might  have  done  had  there  been 
no  transfer.  Page  v.  Esty,  54  Me.  319; 
Evans  v.  Enloe,  70  Wis.  345,  34  N.  W.  918, 
36  N.  W.  22; 

— maintain  an  action  of  replevin  against 
tenant  and  vendor  to  recover  the  landlord's 
share  of  the  crop  while  it  was  in  their  pos- 
session, it  being  harvested  and  stored  after 
the  transfer  of  the  reversion,  Hatfield  v. 
Lockwood,  18  Iowa,  296. 

An  action  against  the  lessee  for  damages 
done  to  the  land  while  he  occupies  it  under 
the  lease,  after  the  land  has  been   trans- 
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ferred  by  the  lessor,  may  be  maintained  by 
the  transferee  in  his  own  name  without  any 
assignment  to  him  of  the  cause  of  action, 
even  though  the  lease  was  an  oral  one, 
Shlnn  T.  Guyton  &  H.  Mule  Co.  109  Mo. 
App.  667,  83  S.  W.  1015. 

An  action  for  damage  to  the  property 
caused  by  the  tenant's  negligence  after  the 
transfer,  but  during  the  term,  may  be  main- 
tained by  the  transferee  after  the  term  has 
expired.  Finch  t.  Shackleford,  7  Ky.  L. 
Rep.  600. 

But  since  there  is  no  privity  of  estate  be- 
tween the  transferee  of  the  reversion  and 
the  lessee  after  the  latter  has  assigned  the 
leasehold,  the  former  cannot  maintain  an 
action  of  debt  against  the  latter  for  rent 
accruing  after  the  assignment  of  the  lease- 
hold. The  proper  remedy  here  would  be  an 
action  on  the  covenant  to  pay  rent.  This 
point  is  covered  in  the  note  to  Kanawha- 
Gauley  Coal  &  Coke  Co.  v.  Sharp,  52  L.R.A. 
(N.S.)  968,  subdivisions  I.  and  XI.,  the 
transferee  there  being  treated  as  an  original 
lessor. 

o.  Based  upon  privity  of  contract. 

1,  Right  to  sue  on  contract  in  name  of 
lessor. 

It  will  be  seen,  infra,  subd.  IV.  e,  2  (a), 
that  actions  by  the  transferee  of  the  rever- 
sion for  breaches  of  covenants  in  the  lease 
are  based  upon  the  statute  of  32  Hen.  VIII. 
chap.  34,  or  statutes  of  similar  import. 
The  question  arises  whether,  independently 
of  statute,  the  transferee  of  the  reversion 
might  not  sue  upon  the  contract  in  the 
name  of  the  lessor.  Presumably  because  of 
the  statute,  this  question  has  not  been  given 
much  consideration  by  the  courts. 

It  has  been  held  that  where  the  case  does 
not  properly  come  within  the  statutory  pro- 
visions enabling  the  transferee  of  the  re- 
version to  bring  the  action,  he  may  main- 
tain an  action,  in  the  name  of  the  lessor, 
for  subsequent  breaches  of  covenant,  pro- 
vided that  the  intention  to  pass  the  benefit 
of  the  covenant  to  the  transferee  clearly 
appears.  This  theory  is  based  upon  the 
common-law  rule  that  the  assignee  of  a 
chose  in  action  may  sue  thereon  in  the  name 
of  the  assignor.  For  application  of  same 
rule  where  a  statute  enables  an  assignee 
to  sue  on  a  chose  in  action,  see  subd.  IV.  c, 
2    (a),  infra. 

This  rule  was  apparently  the  basis  for 
the  decision  in  Bridgham  v.  Tileston,  6  Al- 
len, 371,  where  the  court  permitted  an  ac- 
tion by  the  lessor  for  one  to  whom  he  had, 
by  an  instrument  not  under  seal,  assigned 
a  lease  that  was  under  seal,  for  rent  accru- 
ing subsequent  to  the  assignment,  and  re- 
fuBod  to  permit  lessee  to  offset  against  the 
claim  a  note  upon  which  lessor  and  a  third 
party  were  liable  as  joint  makers,  holding 
that  the  assignment  not  under  seal  passed 
only  an  equitable  interest,  so  that  the  suit 
was  properly  brought  in  the  name  of  the 
lessor  for  the  assignee.  Hence,  lessor's  debt 
L.R.A.1915C. 


was  no  offset,  as  the  rent  belonged  to  the 
transferee. 

And  this  appears  to  be  the  underlying 
principle  of  the  decision  in  Marney  v.  Byrd, 
11  Humph.  95,  where  it  was  held  that  since 
the  contract  to  pay  rent  was  under  seal, 
the  transferee  of  the  reversion,  could  not 
sue  lessee  for  after-accruing  rent  thereun- 
der in  his  own  name  without  attornment, 
the  court  stating  that  the  action  might 
have  been  maintained  by  him  for  his  benefit 
if  brought  in  the  name  of  the  transferor. 

And  in  Allcock  t.  Moorhouse,  L.  R.  9  Q. 
B.  Div.  366,  47  L.  T.  N.  S.  404,  30  Week. 
Rep.  871,  47  J.  P.  85,  where  the  action  for 
rent  on  the  covenant  by  the  transferee  of 
the  reversion  was  dismissed  because  the 
transfer  was  oral,  and  therefore  did  not 
pass  the  covenants,  Mathew,  J.,  says  that 
if  the  action  had  been  in  the  name  of  the 
lessor,  the  defendant  would  have  been  lia- 
ble. 

And  in  Hagar  v.  Buck,  44  Vt.  285,  8  Am. 
Rep.  368,  the  decision  would  appear  to  be 
based  upon  this  principle.  While  the  ac- 
tion was  against  the  lessor  and  his  trans- 
feree by  the  assignee  of  the  leasehold,  and 
the  discussion  is  devoted  largely  to  the 
standing  of  the  assignee  of  the  leasehold 
to  enforce  against  lessor  a  covenant  to  sell 
the  premises  to  lessee,  the  court  said  that 
there  is  no  question  but  tha):  the  transferee 
stood  in  the  place  of  the  lessor.  It  was 
held  that  since  the  assignee  could  at  law 
enforce  the  covenant  in  the  name  of  the 
assignor,  he  could  do  so  in  equity  in  his 
own  name,  provided  the  case  was  otherwise 
cognizable  in  equity. 

But  the  right  of  a  remote  grantee  to  thus 
sue  in  the  name  of  the  lessor  has  been  ques- 
tioned, for  the  reason  that  the  theory  un- 
derlying the  rule  is  that  the  assignee  sued 
as  the  attorney  for  the  lessor.  Tiffany, 
Land.  &  T.  §  149,  footnote,  93. 

9.  Under  covenants  UuU  run  with  the 
land. 

(a)  Oommon-law  doctrine  and  statu- 
tory changes. 

Statute  32  Hen.  VIII.  chap.  34,  and  statutes 
of  similar  import. 

The  doctrine  of  attornment,  which  was 
discussed  supra,  subd.  II.  g,  is  very  closely 
related  to  the  doctrine  established  by  the 
statute  of  32  Hen.  VIII.  chap.  34.  Under 
the  early  common  law,  a  transfer  of  the  re- 
version without  an  attornment  by  the  ten- 
ant appears  to  have  been  regarded  as  of 
no  effect  whatever,  so  far  as  the  tenant  was 
concerned,  but  a  transfer  with  an  attorn- 
ment created  the  relation  of  landlord  and 
tenant  between  the  transferee  and  the  ten- 
ant, giving  to  the  transferee  the  right  to 
the  rent  and  services  that  were  attached  to 
the  reversion.  However,  he  did  not  have  the 
right  to  sue  for  breach  of  covenant,  hence 
could  not  maintain  the  common-law  action 
of  covenant  for  rent.  His  form  of  action 
would  probably  be  an  action  in  debt  for 
the  rent,  or  any  form  that  did  not  require 


Digitized  by 


Google 


GLIDDEN  V.  SECOND  AVENUE  INVEST.  CO. 


211 


the  action  to  be  based  upon  the  contract, 
but  merely  upon  the  relation  of  landlord 
and  tenant. 

The  statute  of  32  Hen.  VIII.  chap.  34,  did 
not  abolish  attornment,  but  established  full 
privity  of  contract  between  the  transferee 
and  the  tenant  in  case  there  had  been  an 
attornment.  So,  in  case  there  had  been  no 
attornment,  the  situation  was  the  same  as 
at  common  law;  that  is,  there  were  no  du- 
ties or  obligations  between  the  transferee 
and  the  tenant,  but  in  case  of  attornment 
the  transferee  was  given  the  same  rights 
that  his  transferor  had  prior  to  the  trans- 
fer to  sue  in  covenant  or  any  other  form  of 
action.  Later,  after  the  enactment  of  the 
statutes  referred  to,  supra,  II.  g,  abolishing 
the  necessity  for  attornment,  the  transferee 
had  all  the  rights  and  was  subject  to  all 
the  obligations  created  by  the  statute  of  32 
Hen.  VIII.  chap.  34,  even  though  there  were 
no  attornment. 

The  courts  early  established  the  rule  that 
even  after  the  enactment  of  the  statute  of 
32  Hen.  VIII.  chap.  34,  the  transferee  could 
not  maintain  an  action  upon  a  covenant 
that  does  not  run  with  the  land,  but  might 
do  so  upon  any  covenant  that  does  so  run. 
For  the  question  as  to  what  particular 
covenants  run  and  which  do  not  run  with 
the  land,  see  infra  subd.  IV.  c,  2  (e)  and 
subd.  IV.  c,  3. 

The  question  as  to  whether  statute  32 
Hen.  VIII.  chap.  34,  establishing  privity  of 
contract  between  the  transferee  of  the  re- 
version and  the  lessee  of  the  transferor,  was 
merely  declaratory  of  the  common  law  or 
changed  the  common  law  in  that  respect, 
seems  to  be  not  wholly  free  from  doubt, 
but  the  overwhelming  weight  of  authority 
supports  the  theory  that  at  common  law 
there  was  no  privity  of  contract  between  the 
transferee  of  the  reversion  and  the  tenant. 
The  preamble  to  the  statute  so  states  as  a 
reason  for  its  enactment. 

There  are  a  few  cases  where  the  court 
appeared  to  have  proceeded  upon  the  theory 
that  at  common  law  the  transferee  of  the 
reversion  could  sue  upon  the  covenants  in 
the  lease.  Brett  t.  Cumberland,  3  Bulstr. 
163,  1  Rolle,  Bep.  3S9  (an  action  of  cove- 
nant for  not  repairing) ;  Attoe  t.  Hem- 
mings,  2  Bulstr.  281. 

But  in  most  cases  the  English  courts  have 
either  directly  held  that  at  common  law 
there  was  no  privity  of  contract  between 
the  transferee  of  the  reversion  and  the  les- 
see, or  have  referred  to  the  statute  as  the 
basis  of  the  holding  that  there  is  privity 
of  contract  after  notice  of  the  transfer  has 
been  served  upon  the  lessee.  Thursby  v. 
Plant,  1  VVms.'  Saund.  237,  1  Lev.  269,  1 
Sid.  401 ;  Moss  v.  Gallimore,  1  DougL  K. 
B.  279,  18  Eng.  Rul.  Cas.  404;  Barker  t. 
Damer,  3  Mod.  336,  Carth.  182;  Isherwood 
v.  Oldknow,  3  Maule  &  S.  382,  16  Revised 
Rep.  305;  Twynam  v.  Pickard,  2  Bam.  & 
Aid.  105,  20  Revised  Rep.  368;  Vernon  v. 
Smith,  5  Barn.  &  Aid.  1,  24  Revised  Rep. 
257;  Hill  v.  Grange,  2  Dyer,  130b;  Stevens 
T.  Copp,  L.  R.  4  Exch.  20  (statement  by 
Martin,  B..  on  page  25,  38  L.  J.  Exch.  N.  S. 
L.K.A.1015C. 


31,  19  L.  T.  N.  S.  464,  17  Week.  Rep.  166) ; 
Doe  ex  dem.  Agar  v.  Brown,  2  El.  &  BI.  331, 
22  L.  J.  Q.  B.  N.  S.  432;  Martyn  v.  Wil- 
liams, 1  Hurlst.  &  N.  817,  26  L.  J.  Exch. 
X.  S.  117,  6  Week.  Rep.  351;  Thrale  v. 
Cornwall,  1  WiU.  K.  B.  166;  Sunderland 
Orphan  Asylum  v.  River  Wear  Comrs.  81  L. 
J.  Ch.  N.  S.  269,  [1912]  1  Ch.  191.  106  L. 
T.  N.  S.  288. 

The  effect  of  the  statute  of  32  Hen.  VIII. 
chap.  34,  was  to  create  a  "privity  of  con- 
tract in  respect  of  the  estate  as  between  as- 
signees of  the  reversion  and  the  lessees  or 
their  assignees."  Editor's  notes  (m)  and 
(n)  to  Walker's  Case,  3  Coke,  23a  (citing 
Beely  v.  Parry,  3  Lev.  164;  Webb  v.  Russell, 
3  T.  R.  396,  1  Revised  Rep.  725,  and  1  Wms.' 
Saund.  241b,  referring,  no  doubt,  to  where 
the  court  in  Thursby  v.  Plant,  cites  Brett 
V.  Cumberland,  Cro.  Jac.  521 ) ;  Sacheverell 
T.  Froggatt,  2  Wms.'  Saund.  367;  Midgley 
V.  Lovelace,  Carth.  289,  Holt,  74,  12  Mod. 
46;  Isherwood  v.  Oldnow,  3  Maule  &  S.  382, 
16  Revised  Rep.  305;  Twynam  v.  Pickard, 

2  Bam.  &  Aid.  106,  20  Revised  Rep.  368; 
Vernon  v.  Smith,  5  Barn.  &  Aid.  1,  24  Re- 
vised Rep.  257;  Hill  v.  Grange,  2  Dyer, 
130b;  Grogan  v.  Magan,  Alcock  &  N.  366. 

And  the  statute  has  that  effect  even 
though  the  reversion  be  only  for  life  (see 
subd.  III.  e,  supra ) ;  or  for  a  term  of  years. 
Matures  v.  Westwood,  Cro.  Eliz.  pt.  2,  p. 
599;  Daw  v.  Matthew,  Cro.  Eliz.  pt.  2,  p. 
649;  Wlliiams  v.  Hayward,  1  El.  &  El. 
1040,  6  Jur.  N.  8.  1417,  28  L.  J.  Q.  B.  N.  S. 
374,  7  Week.  Rep.  563;  Clarke  v.  Coughlan, 

3  Ir.  L.  Rep.  427.  And  see  II.  e,  1,  supra. 
And  the  assignee  of  the  lessee  is  treated,  in 
respect  to  the  subtenants,  as  the  transferee 
of  the  reversion.  Hyde  v.  Warden,  37  L. 
T.  N.  S.  567,  47  L.  J.  Exch.  N.  S.  121,  L.  R. 
3  Exch.  Div.  72,  26  Week.  Rep.  201;  Pyot 
V.  St.  John,  Cro.  Jac.  329;  Vernon  v.  Smith, 
5  Barn.  &  Aid.  1,  24  Revised  Rep.  257; 
Dewar  v.  Goodman  [1908]  1  K..  B.  94,  77 
L.  J.  K.  B.  N.  S.  169,  97  L.  T.  N.  S.  885, 
24  Times  L.  R.  62,  affirmed  in  25  Times  L. 
R.  137,  [1908]  W.  N.  250,  53  Sol.  Jo.  116; 
Cook  V.  Arundel,  Hardr.  87;  Wahl  v.  Bar- 
roll,  8  Gill,  288;  Patten  v.  Deshon,  1  Gray, 
328;  Porter  v.  Merrill,  124  Mass.  534;  Coul- 
ter V.  Norton,  100  Mich.  389,  43  Am.  St. 
Rep.  468,  59  N.  W.  163;  Walker  v.  Harper, 
33  Mo.  592;  Belden  v.  Union  Warehouse  Co. 
11  App.  Div.  160,  42  N.  Y.  Supp.  650. 

The  question  as  to  what  the  common  law 
was  is  not  of  great  importance,  since  in 
moat  of  the  early  decisions  the  courts  take 
the  position  that  the  statute  was  here 
adopted  as  part  of  the  common  law,  and 
legislation  in  many  states  has  made  the  rule 
approximately  the  same  as  the  English 
rule,  except  that,  as  a  rule,  the  Am  Tican 
statutes  establish  privity  of  contract  after 
the  lessee  "has  notice  of  the  transfer,"  while 
the  English  statute  does  so  after  "notice  is 
served  upon  the  lessee." 

The  following  cases  may  be  regarded  as 
authority  for  the  statement  that  the  stat- 
ute of  32  Hen.  VIII.  chap.  34,  was  adopted 
as  a  part  of  the  common  law  of  the  state: 
Fisher  v.  Deering,  60  111.  114;  David  Brad- 
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ley  &  Co.  T.  Peabody  Coal  Co.  99  III.  App. 
427;  Scheldt  v.  Belz,  4  111.  App.  431;  Aber- 
crombie  v.  Redpath,  1  Iowa,  111;  Ventura 
Hotel  Co.  V.  Pabst  Brewing  Co.  33  Ky.  L. 
Rep.  149,  109  S.  W.  354;  Moale  t.  Tyson,  2 
Harr.  &  McH.  387;  Baltimore  v.  White,  2 
GUI,  444;  Outtoun  v.  Dulin,  72  Md.  536, 
20  Atl.  134;  Howland  v.  Coffin,  12  Pick. 
125;  Hadley  v.  Bernero,  97  Mo.  Api>.  314, 
71  S.  W.  451,  affirmed  on  a  question  of 
jurisdiction  in  103  Mo.  App.  649,  78  S.  \v. 
64;  Metropolitan  Land  Co.  t.  Manning,  98 
Mo.  App.  248,  71  S.  W.  696;  Komegay  v. 
Collier,  65  N.  C.  69;  Report  of  Judges  of 
the  Supreme  Court  of  Pennsylvania,  to  the 
Legislature  in  1808,  as  to  What  English 
Statutes  Are  or  Ou^t  to  be  in  Force  in 
That  State,  3  Binn.  620;  Streaper  t.  Fisher, 
1  Rawle,  155,  18  Am.  Dec.  604;  Broker  v. 
Deuser,  49  Pa.  Super.  Ct.  215;  Newbold  v. 
Comfort,  2  Clark  (Pa.)  331;  Magoon  t. 
Eastman,  86  Vt.  261,  84  Atl.  869. 

In  the  following  cases  the  construction 
of  a  local  statute  is  practically  the  same  as 
that  placed  upon  the  statute  32  Hen.  VIII. 
chap.  34;  Wise  v.  Falkner,  61  Ala.  359; 
Adams  v.  Shirk,  55  C.  C.  A.  25,  117  Fed. 
801  (construing  an  Illinois  statute)  ;  Fan- 
ning V.  Voelker,  40  Mo.  129 ;  Roberts  v.  Mc- 
Pherson,  62  N.  J.  L.  165,  40  Atl.  630, 
affirmed  in  63  K.  J.  L.  352,  43  Atl.  1098; 
Lloyd  V.  Richman,  67  N.  J.  L.  385,  30  Atl. 
432;  State,  Watson,  Prosecutrix,  v.  Idler, 
64  N.  J.  L.  467.  24  Atl.  554;  Myers  v. 
Burns,  33  Barb.  -01,  affirmed  in  36  N.  Y. 
260 ;  Re  Zink,  19  N.  Y.  S.  R.  479,  3  N.  Y. 
Supp.  4;  Northern  P.  R.  Co.  v.  McClure,  9 
N.  D.  73,  47  L.R.A.  149,  81  N.  W.  52; 
Shelby  v.  Hearne,  14  Tenn.  612. 

The  court  in  Baldwin  v.  Walker,  21  Conn. 
168,  held  that  the  statute  32  Hen.  VIII. 
chap.  34,  had  not  been  adopted,  but  brought 
about  the  same  result  as  if  it  had  been 
adopted  by  holding  that  the  principle  of  the 
common  law  that  did  not  permit  a  trans- 
feree of  the  reversion  to  maintain  an  action 
of  covenant  against  the  tenant  is  not  suit- 
able to  conditions  in  this  country,  hence 
that  principle  would  not  be  enforced;  so 
the  action  of  covenant  was  permitted. 

But  it  was  held  in  Allcock  v.  Moorhouse, 
L.  R.  9  Q.  B.  Div.  366,  47  L,  T.  N.  8.  404, 
30  Week.  Rep.  871,  47  J.  P.  85,  that  the 
statute  is  not  applicable  so  as  to  establish 
privity  of  contract  between  the  transferee 
of  the  reversion  and  the  tenant  under  an 
oral  lease,  the  tenant  having  assigned  the 
lease  prior  to  the  transfer,  although  the  as- 
signee of  the  lease  had  never  been  accepted 
by  ritber  the  transferor  or  transferee.  This 
appears  to  be  due  to  the  fact  that  the  lease 
was  oral,  and  apparently  it  carried  no  cove- 
nant which  would  pass.  As  the  privity  of 
estate  was  broken  by  the  assignment,  the 
action  for  rent  failed  entirely.  As  to  lia- 
bility of  lessee  after  he  had  assigned,  see 
note  to  Kanawha-Gauley  Coal  &,  Coke  Co.  v. 
Sharp,  .52  L.R.A.(N.S.)   968. 

In  Ohio  it  has  been  held  that  the  statute 
of  32  Hen.  VIII.  chap.  34,  was  never  adopt- 
ed. Crawford  v.  Chapman,  17  Ohio,  449; 
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Masury  v.  South  worth,  9  Ohio  St.  340;  Su(- 
liS  V.  Atwood,  13  Ohio  St.  186  (statement 
by  way  of  argument) ;  Smith  v.  Harrison, 
42  Ohio  St.  180;  Broadwell  v.  Banks,  134 
Fed.  470,  construing  an  Ohio  contract.  But 
see  infra,  as  to  effect  of  a  different  statute 
in  Ohio. 

And  that  a  transferee  of  the  reversion  can- 
not maintain  an  action  against  the  lessee 
on  the  latter's  covenant  to  pay  rent.  Craw- 
ford v.  Chapman,  17  Ohio,  449;  Sutliff  v. 
Atwood,  15  Ohio  St.  186  (arguendo);  Tay- 
lor V.  De  Bus,  31  Ohio  St.  468  (mere  state- 
ment on  page  473)  ;  Broadwell  v.  Banks,  134 
Fed.  470  (construing  an  Ohio  contract)  ; 
but  in  Newburg  Petroleum  Co.  v.  Weare, 
44  Ohio  St.  604,  9  N.  £.  845,  the  court  ap- 
peared to  regard  Spencer's  Case,  1  Smith 
Lead.  Cas.  (Hare  &  W.)  69,  5  Coke,  16a, 
16  Eng.  Rul.  Cas.  233,  as  law  upon  the 
question.  And  see  infra,  as  to  construction 
given  to  an  Ohio  statute  that  permits  an 
action  for  choses  in  action. 

And  in  Mamey  v.  Byrd,  11  Humph.  93, 
the  court  apparently  rejected  the  doctrine 
established  by  the  statute  of  32  Hen.  VIII. 
supra,  but  see  the  earlier  case,  Shelby  v. 
Hearne,  6  Yerg.  612,  cited  supra,  to  the 
proposition  that  the  statute  32  Hen.  VIII. 
has  been  adopted  in  Tennessee  by  statute. 
For  full  holding,  see  these  cases  cited,  subd. 
II.  g,  supra,  as  to  attornment. 

A  devisee  of  the  reversion  under  the  stat- 
ute of  32  Hen.  VIII.,  is  the  same  as  a  trans- 
feree by  deed,  etc.;  t.  e.,  he  becomes  the 
landlord  in  place  of  his  testator.  Machel's 
Case,  Leon,  pt.  2,  p.  33;  Lougher  v.  Wil- 
liams, 2  Lev.  92;  Sampson  T.  Easterby,  9 
Barn.  &  C.  606,  4  Mann.  &  R.  422,  6  L.  J. 
K.  B.  291,  affirmed  in  6  Bing.  644,  6  Moore 
k  P.  601,  1  Cromp.  &  J.  105;  Roe  ex  dem. 
Bamford  v.  Hayley,  12  East,  464,  11  Re- 
vised Rep.  455;  Doe  ex  dem.  Wright  v. 
Smith,  8  Ad.  &.  El.  255,  2  Jur.  854,  3  Nev. 
&  P.  336,  7  L.  J.  Q.  B.  N.  S.  158;  Noble  v. 
Thayer,  19  App.  Div.  446,  46  N.  Y.  Supp. 
302;  Van  Rensselaer  v.  Jones,  2  Barb.  643; 
Main  v.  Green,  32  Barb.  458;  Moale  v.  Ty- 
son, 2  Harr.  &  McH.  387;  Lewis  v.  Wilkins, 
62  N.  C.  (Phill.  £q.)  303  (rule  not  applied,, 
as  the  facts  did  not  bring  the  case  within 
it) ;   Rogers  v.  McKenzie,  65  N.  C.  218. 

Where  parties  who  claimed  to  be  devi- 
sees under  a  will,  during  the  pendency  of 
a  suit  contesting  the  will,  and  in  settle- 
ment of  the  suit,  transferred  all  their  right 
title,  and  interest  in  and  to  the  real  estate 
to  the  adminstrator  c.  (.  a.,  the  transfer 
was  held  in  Chisolm  v.  SpuUock,  87  Ga.  665, 
13  S.  £.  571,  to  carry  with  it  the  right 
to  all  the  rents  that  accrued  prior  to 
the  transfer. 

But  where  the  final  decree  established  the 
will,  and  the  facts  were  otherwise  prac- 
tically the  same  as  those  involved  in 
Chisolm  V.  Spullock,  supra,  it  was  held  in 
Kennedy  v.  Kennedy,  66  111.  190,  that  the 
devisee  was  entitled  to  the  rent  accruing 
between  the  date  of  testator's  death  and  the 
conveyance  of  the  land  in  settlement  of  the 
suit. 
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Statute  permitting  the  assigne  of  a  chose  in 
action  to  sue  at  law  thereon. 

In  Ohio  it  has  been  held  that,  while  the 
statute  32  Hen.  VIII.,  chap.  34,  has  never 
been  adopted  in  the  state  (see  Ohio  cases 
cited  supra),  a  local  statute  which  en- 
ables the  transfer  of  choses  in  action 
operates  with  a  more  extended  effect  than 
the  English  statute  to  enable  the  transferee 
of  the  reversion  to  sue  upon  the  covenants 
in  the  lease,  provided  the  instrument  of 
transfer  is  such  that  it  may  be  construed 
as  transferring  the  choses  in  action  created 
by  the  covenants;  and  since,  if  the  chose  in 
action  is  actually  transferred,  it  makes  no 
difference  whether  the  covenant  creating  it 
runs  with  the  land  or  not,  the  owner  of  the 
reversion  and  of  the  right  of  action  may 
bring  his  suit  thereon.  Masury  v.  South- 
worth,  9  Ohio  St.  340:  Smith  v.  Harrison, 
42  Ohio  St.  180;  Broadwell  y.  Banks,  134 
Fed.  470,  construing  an  Ohio  contract. 

(h)   Where  lessor  has  no  title. 

Can  the  transferee  of  the  reversion  benefit 
by  the  well-established  doctrine  that  a  ten- 
ant is  estopped  from  denying  his  landlord's 
title,  thereby  enabling  himself  to  sue  upon 
the  covenants  in  the  lease  notwithstanding 
lessor  had  no  title  to  the  premises?  The 
question  is  sometimes  put  in  another  form, 
i.  e.,  do  the  covenants  run  with  the  land 
to  the  transferee  of  the  lessor  when  the  les- 
sor had  merely  a  title  by  estoppel?  The 
question,  in  the  present  development  of  the 
English  law,  must  be  answered  in  the  af- 
firmative, although  the  earlier  decisions  do 
not  warrant  an  affirmative  answer.  The 
earlier  decisions  appear  to  approve  the  doc- 
trine that  since  a  lessor  without  legal  title 
conveys  no  estate  to  his  transferee,  nothing 
passes  with  which  a  covenant  could  run. 
Whitton  V.  Peacock,  2  Bing.  N.  C.  411,  2 
Scott,  630,  5  L.  J.  C.  P.  N.  S.  124.  Later 
it  was  held  that  unless  the  lack  of  title 
appeared  upon  the  face  of  the  record  in 
plaintiff's  pleadings,  an  action  on  the  cove- 
nants could  be  maintained.  Then,  in  Cuth- 
bertson  v.  Irving,  infra,  it  was  held  that 
the  covenants  do  run  except  where  the  les- 
sor's lack  of  title  appears  upon  the  face  of 
the  lease.  And  still  later  (in  Dancer  v. 
Hastings,  4  Bing.  2,  12  J.  B.  Moore,  34,  5 
L.  J.  C.  P.  N.  S.  3,  29  Revised  Rep.  740; 
Jolly  ▼.  Arbuthnot,  4  De  G.  &  J.  224,  28 
L.  J.  Ch.  N.  S.  547,  6  Jur.  N.  S.  689,  7 
Week.  Rep.  532;  Morton  v.  Woods,  L.  R. 
4  Q.  B.  293,  9  Best  &  8.  632,  38  L.  J.  Q.  B. 
N.  S.  81,  17  Week.  Rep.  414),  the  doctrine 
that  estoppel  is  prevented  by  the  disclosure 
of  lack  of  lessor's  title  upon  the  face  of 
the  indenture  of  lease  was  repudiated. 
While  the  court,  in  none  of  the  three  cases 
just  cited,  was  passing  directly  upon  the 
question  as  to  the  running  of  the  covenant 
witii  the  reversion,  the  holdings  repudiate 
the  doctrine  in  question  generally.  So  it 
would  seem  to  be  the  present  rule  that  cove- 
nants in  the  lease  that  would  ordinarily  run 
with  the  land  run  with  the  reversion,  even 
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though  the  lessor  had  only  a  title  by  es- 
toppel. 

In  Cuthbertson  v.  Irving,  4  Hurlst.  &  N. 
742  (affirmed  in  6  Hurlst.  &  N.  135,  29  L. 
J.  Exch.  N.  S.  486,  6  Jur.  N.  S.  1211,  3  L. 
T.  N.  S.  336,  8  Week.  Rep.  704),  there  is  a 
review  and  discussion  of  all  the  earlier  de- 
cisions, and  a  clear  statement  of  the  law 
at  that  time.  (But  see  later  decisions.  Dan- 
cer ▼.  Hastings;  Morton  v.  Woods;  and 
Jolly  V.  Arbuthnot, — supra,  as  to  cases 
where  the  lack  of  lessor's  title  appears  upon 
the  face  of  the  lease  itself).  The  court 
said :  "The  second  objection  is,  that  the  case 
shews  that  the  lessor  had  no  legal  estate 
in  the  premises  demised  at  the  time  of  the 
lease,  and  therefore  had  no  estate  in  rever- 
sion to  assign;  and  consequently  the  plain- 
tiff was  not  an  assignee  within  the  meaning 
of  the  statute  32  Hen.  VIII.  chap.  34;  and 
aa  the  deed  of  assignment  to  the  plaintiff 
under  the  old  system  of  pleading  would 
have  shewn  on  oyer  the  want  of  legal  title, 
and  the  objection  would  then  have  appeared 
on  the  record,  and  as  now  of  necessity  it 
appears  in  evidence  on  the  plaintiff's  own 
case,  there  could  be  no  estoppel.  Upon  con- 
sideration, we  think  the  authorities  shew 
that  the  defendant  is  estopped  from  disput- 
ing that  the  lessor  was  seised  of  an  estate 
in  reversion;  and  as  there  are  apt  words  in 
the  assignment  to  convey  a  legal  estate 
in  fee  in  reversion  to  the  plaintiff,  the 
estoppel  continues  in  his  favour,  notwith- 
standing the  assignment  to  him  shews  the 
want  of  title.  The  estate  in  reversion  by 
estoppel  was  created  before  the  assignment 
was  executed,  and  in  our  opinion  was  not 
destroyed  by  it. 

"It  would  have  been  otherwise  if  the  want 
of  title  had  appeared  on  the  face  of  the 
lease  itself.  In  that  case,  the  true  facts 
being  there  disclosed,  there  would  be  no 
estoppel  at  all.  Pargeter  y.  Harris,  7  Q.  B. 
708,  15  L.  J.  Q.  B.  N.  S.  113,  10  Jur.  260. 
There  are  some  points  in  the  law  relating  to 
estoppels  which  seem  clear.  First,  when  a 
lessor,  without  any  legal  estate  or  title,  de- 
mises to  another,  the  parties  themselves 
are  estopped  from  disputing  the  validity  of 
the  lease  on  that  ground;  in  other  words,  a 
tenant  cannot  deny  his  landlord's  title,  nor 
can  the  lessor  dispute  the  validity  of  the 
lease.  Secondly,  where  a  lessor  by  deed 
grants  a  lease  without  title,  and  subsequent- 
ly acquires  one,  the  estoppel  is  said  to  be 
fed;  and  the  lease  and  reversion  then  take 
effect  in  interest,  and  not  by  estoppel,  and 
an  action  will  lie  by  the  assignee  of  the  re- 
version against  the  tenant  on  the  covenants 
in  the  lease  (Webb  v.  Austin,  7  Mann.  & 
G.  701,  8  Scott,  N.  R.  419,  13  L.  J.  C.  P. 
N.  S.  203),  and  by  the  tenant  against  the 
assignee  of  the  reversion  ( Sturgeon  v.  Wing- 
field,  15  Meses.  &.  W.  224,  15  L.  J.  Exch.  N. 
S.  212).  A  question  which  further  arises 
is  that  in  the  present  case,  vie.,  whether  the 
assignee  of  a  lessor  in  a  lease  by  deed,  who 
has  no  estate  in  the  land,  has  a  reversion 
by  estoppel  as  against  the  lessee.  This 
question  arises  not  unfrequently,  as  in  the 
present  instance,  where  a  mortgagor  makes 
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a  lease  by  deed,  and  assigns  his  equity  of 
redemption  with  words  that  would  pass  a 
legal  reversion  in  fee.  It  seems  clearly  es- 
tablished tliat  upon  a  mortgage  of  lands, 
whatever  the  title  of  the  mortgagor  may  be, 
his  subsequent  possession  or  occupation  is 
at  the  will  of  the  mortgagee,  and  he  has 
nothing  in  the  land  whereout  any  interest 
can  pass  to  a  tenant,  so  as  to  affect  the 
right  of  the  mortgagee;  and  that  in  the 
present  instance  no  further  or  other  in- 
terest passed  to  the  defendant  than  by  es- 
toppel. Thus  far  seems  plain :  but  upon  the 
remaining  part  of  the  question  the  author- 
ities unfortunately  are  not  uniform.  In  the 
first  case  on  the  subject,  Noke  v.  Awder, 
Cro.  Eliz.  pt.  1,  p.  436;  F.  Moore,  419,  it 
was  supposed  to  be  established  that  cove- 
nant never  lay  by  the  assignee  upon  the  as- 
signment of  an  estate  by  estoppel.  This  is 
adopted  in  Comyms's  Dig.  'Covenant'  (B. 
3),  and  in  several  other  books.  The  ques- 
tion, however,  did  not  arise,  and  was  not 
necessary  for  the  decision  of  the  case.  See 
Palmer  v.  Ekins,  2  Ld.  Raym.  1552,  and  the 
note  of  the  learned  editors  of  Smith's  Lead- 
ing Cases  (Hare  &  W.)  vol.  1,  p.  75,  to 
Spencer's  Case.  In  Whitton  v.  Peacock,  2 
Ring.  N.  C.  411,  2  Scott,  630,  6  L.  J.  C.  P. 
N.  S.  124,  which  was  a  case  out  of  chancery, 
sent  to  the  court  of  common  pleas,  and 
where  the  reasons  are  not  given  for  the 
judgment,  it  is  to  be  inferred  from  the  facta 
and  the  arguments  that  the  judgment  pro- 
ceeded on  the  ground  that  the  assignee  of  a 
reversion  by  estoppel  could  not  maintain 
an  action  for  breach  of  the  covenants  in  the 
leaee.  In  a  subsequent  case  of  Oouldsworth 
V.  Knights,  11  Mees.  &  W.  337,  12  L.  J. 
Exch.  N.  S.  282,  Parke,  B.,  says  Whitton  v. 
Peacock,  was  correctly  decided,  but  not  for 
the  reason  supposed;  but  for  that  the  rever- 
sion by  estoppel  was  not  of  a  copyhold 
nature,  and  could  not  pass  by  surrender  and 
admittance;  and  there  being  no  deed  by 
which  the  reversion  by  estoppel  could  pass 
to  the  assignee, .  the  judgment  was  right. 
See  also  the  subsequent  case  of  Webb  v. 
Austin,  supra,  and  the  observations  there  of 
Tindal,  Ch.  J.,  upon  the  case  of  Goulds- 
worth  V.  Knights;  and  also  the  elaborate 
argument  in  the  case  of  Pargeter  v.  Harris, 
7  Q.  B.  708,  and  the  dictum  of  Wigbtman, 
J.,  at  p.  722,  'that  several  cases  shew  that 
in  leases  by  estoppel  the  assignee  docs  not 
take  the  legal  right  to  sue  on  covenants.' 

"The  case  of  Carvick  v.  Blagrave,  1 
Brod.  &  B.  531,  4  J.  B.  Moore,  303,  21  Re- 
vised Rep.  710,  cited  on  the  argument,  only 
shews  that  the  allegation  of  the  interest  of 
the  lessor  in  the  declaration  is  traversable, 
and  does  not  affect  the  present  question. 
Later  cases,  however,  have  laid  down  that 
the  estoppel  on  a  lease  by  indenture,  where 
the  lessor  has  no  title,  extends  to  the  as- 
signee of  the  lessor,  and  that  he  takes  a  re- 
version by  estoppel,  and  is  capable  to  sue 
on  the  covenants  in  the  lease  as  an  assignee 
of  the  reversion.  The  case  of  Gouldswortli 
v.  Knights,  supra,  is  to  this  effect:  'It  was 
a  tenancy  from  year  to  year;  the  lessors 
(trustees)  had  assigned  their  interest  to 
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the  defendants;  it  was  assumed  the  l^al 
estate  was  not  in  them ;  and  a  question  was 
raised,  whether  the  defendants,  assignees  of 
the  lessors,  could  distrain.'  Parke,  B., 
said:  'The  tenant  is  estopped  from  disput- 
ing the  title  of  the  old  trustees,  and  is  he 
not  estopped  as  to  the  title  assigned  to 
the  new  trustees?'  and  this  view  is  assented 
to  and  affirmed  by  the  judgment  of  the  court. 
In  Sturgeon  v.  Wingfleld,  supra,  the  same 
view  will  be  found  laid  down  by  the 
same  learned  judge.  That  was  a  case  where 
the  lease  by  indenture  was  originally  good 
only  by  estoppel,  and  the  supposed  rever- 
sion was  assigned  to  the  defendant,  together 
with  a  subsequently-acquired  legal  term  for 
years,  which  fed  the  estoppel.  His  lord- 
ship said  that  taking  it  that  in  point  of  fact 
the  lessor  had  no  interest  originally,  there 
was  an  estate  by  estoppel,  and  that  the  es- 
tate was  prima  facie  an  estate  in  fee  sim- 
ple. Palmer  v.  Ekins,  2  Ld.  Raym.  1650, 
was  an  action  by  the  assignee  of  the  rever- 
sion against  the  lessee  for  nonpayment  of 
rent.  Plea:  That  the  lessee,  before  making 
the  lease,  conveyed  his  estate  to  another: 
it  was  held,  that  the  plea  simply  amounted 
to  a  special  nil  habuit  in  tenementia,  and 
was  bad;  and  Lord  Raymond,  in  giving  the 
judgment  of  the  court,  expressly  says  'that 
the  assignee  shall  take  advantage  of  the  es- 
toppel.' The  note  of  Serjt.  Williams  to 
Walton  v.  Waterhouse,  2  Wmg.'  Saund. 
418c,  is,  'Where  the  grantor  or  lessor  has 
nothing  in  the  lands  at  the  time  of  the 
grant  or  lease,  and  therefore  no  interest 
passes  out  of  him  to  the  grantee  or  lessee 
by  the  grant  or  lease,  but  the  title  begins 
by  the  estoppel  which  the  deed  creates  be- 
tween the  parties,  such  estoppel  runs  with 
the  land'  (and,  it  is  presumed,  with  the  re- 
version also)  'into  whose  hands  soever  it 
comes,  whether  heir  or  assignee.' 

"We  adopt  this  note  as  the  right  state- 
ment of  the  law,  and  in  that  the  following 
propositions  may  be  laid  down : — 

"First,  if  any  estate  or  interest  passes 
from  the  lessor,  or  the  real  title  is  shewn 
upon  the  face  of  the  lease,  there  is  no 
estoppel  at  all. 

"Secondly,  if  the  lessor  have  no  title, 
and  the  lessee  be  evicted  by  him  who  has 
title  paramount,  the  lessee  can  plead  this, 
and  establish  a  defense  to  any  action 
brought  against  him.  Doe  ex  dem.  Higgin- 
botham  v.  Barton,  11  Ad.  &  El.  307,  3  Perry 
&  D.  194,  9  L.  J.  Q.  B.  N.  S.  67,  4  Jur.  432. 
But,  thirdly,  so  long  as  the  lessee  continues 
in  possession  under  the  lease,  the  law  will 
not  permit  him  to  set  up  any  defense 
founded  upon  the  fact  that  the  lessor  nil 
habuit  in  tenementia;  and  that  upon  the 
execution  of  the  lease  there  is  created,  in 
contemplation  of  law,  a  reversion  in  fee- 
simple  by  estoppel  in  the  lessor,  which 
passes  by  descent  to  his  heir,  and  by  pur- 
chase to  an  assignee  or  devisee.  A  plead- 
ing test  may  be  applied.  Had  the  plaintiff 
declared  that  Biglands  was  seised  in  fee, 
and  demised  to  the  defendant,  and  assigned 
his  reversion  to  the  plaintiff,  the  defendant 
could  not  effectually  have  traversed  the  as- 
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•ignment.  Could  he  the  seisin?  The  plain- 
tiff would  have  made  a  prima  facie  case  by 
shewing  the  lease  to  the  defendant,  and 
possession  taken  and  enjoyed  under  it.  The 
defendant  could  not  have  shewn  any  other 
estate  in  Biglands;  he  must  therefore  have 
said,  3igland8  nil  habuit  in  tenementia.' 
We  are  of  opinion  the  law  would  not  per- 
mit him  to  do  so.  This  state  of  the  law  in 
reality  tends  to  maintain  right  and  justice, 
and  the  enforcement  of  the  contracts  which 
men  enter  into  with  each  other  (one  of  the 
great  objects  of  all  law) ;  for  so  long  as  a 
lessee  enjoys  everything  which  bis  lease 
purports  to  grant,  how  does  it  concern  him 
what  the  title  of  the  lessor,  or  the  heir  or 
assignee  of  his  lessor,  really  is?  All  that 
is  required  of  him  is  that,  having  received 
the  full  consideration  for  the  contract  he 
has  entered  into,  he  should  on  his  part  per- 
form it.  For  these  reasons  we  think  the 
verdict  on  the  second  issue  ought  to  be  en- 
tered for  the  plaintiff. 

'*It  may  be  proper  to  mention  that  it 
would  appear,  from  the  deed  of  conveyance 
of  the  2d  February,  1854,  that  the  lands 
were  customary  lands  of  a  tenure  common 
in  Cumberland,  and  that  the  Irgal  estate 
was  in  Thomas  Rae.  The  estates  both  of 
mortgagor  and  mortgagee  would  therefore 
be  equitable  estates,  and  according  to  the 
opinion  of  Baron  Parke,  expressed  in 
Gouldsworth  v.  Knights,  the  reversion  by 
estoppel  would  be  an  estate  in  fee  simple; 
and  it  was  not  contended  that  the  convey- 
ance to  the  plaintiff  was  not  sufficient  to 
pass  such  a  reversion  had  it  really  exist- 
ed.    Judgment  for  the  plaintiff." 

Where  the  declaration,  in  an  action  in 
covenant  for  rent  by  the  transferee  of  the 
reversion,  contains  an  allegation  of  title 
in  the  lessor  at  the  time  of  the  lease,  and 
shows  a  legal  transfer  to  the  plaintiff,  the 
lessee  is  estopped  by  the  indenture  under 
seal  from  alleging  as  a  defense  that  before 
the  execution  of  the  lease  the  lessor  had 
conveyed  the  fee  to  another  person,  and 
hence  the  action  may  be  maintained.  Pal- 
mer V.  Ekina,  2  lid.  Baym.  1650.  This  was 
a  transfer  before  the  lease.  As  to  right  of 
tenant  to  prove  a  transfer  after  the  lease, 
see  note  to  Raines  v.  Hindman,  38  L.E.A. 
CSS.)   883. 

But  covenants  made  by  one  other  than 
transferee's  predecessors  in  title  are  not 
binding  upon  the  transferee;  hence  it  has 
been  held  that  where  mortgagor  and  mort- 
gagee leased  the  premises,  but  only  the 
mortgagor  entered  into  the  covenants  with 
the  lessee,  the  assignee  of  the  mortgagee 
eannot  sue  upon  the  covenants.  Webb  v. 
Rnssell,  3  T.  R.  393,  1  Revised  Rep.  725; 
Knssell  v.  Stokes,  1  H.  Bl.  562. 

(e)  Necessity  for  wae  of  word  "aatiigna" 
in  the  lease. 

No  doubt  there  is  a  distinction  between 
the  transferee  of  the  reversion  and  the  as- 
signee of  lessor's  rights  and  interest  under 
the  lease.  (See  subd.  II.  c,  supra).  But 
the  transferee  usually  acquires  the  rever- 
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sion  by  deed  of  the  real  property,  and  there 
may  not  be  any  assignment  whatever  of  the 
contract  of  lease.  Even  so,  the  statute  of 
32  Hen.  VIII.  chap.  34,  established  privity 
of  contract  between  the  transferee,  who  has 
not  taken  an  assignment  of  the  lease,  and 
the  lessee.  (See  subd.  IV.  c,  2  (a),  supra.) 
The  statute  make  no  requirement  as  to  the 
use  of  the  word  "assigns"  in  the  lease,  and 
in  view  of  the  fact  that  the  transferee  is 
not  the  assignee  of  the  contract,  it  is  diffi- 
cult to  see  why  there  should  be  any  such 
requirement.  But  the  court  in  Spencer's 
Case,  5  Coke,  16a,  1  Smith,  Lead.  Cas. 
(Hare  A  VV.)  68,  15  Eng.  Rul.  Cas.  233, 
apparently  established  a  general  rule  that 
if  the  covenant  concerns  a  thing  not  in  esse, 
even  though  it  touches  or  concerns  the  land, 
it  will  not  bind  the  assigns  unless  the  ''as- 
signs" are  expressly  mentioned  in  the  lease. 
The  actual  holding  had  reference  to  the 
assignee  of  the  lessee,  but  the  broad  ruling 
of  the  court  seemed  to  be  applicable  to  those 
who  succeed  to  the  rights  of  the  lessor  un- 
der the  lease  by  becoming  owners  of  the  re- 
version. There  has  been  considerable  dis- 
sension and  lack  of  harmony  among  the 
courts,  not  only  as  to  what  was  really  es- 
tablished in  Spencer's  Case,  but  as  to  wheth- 
er or  not  it  should  be  followed.  For  a  full 
discussion  of  the  question,  see  note  to 
Sexauer  v.  Wilson,  14  L.R.A.(N.S.)    185. 

(d)  Necessity  for  seal  on  lease. 

Where  the  lease  is  not  under  seal,  it  ap- 
pears that  the  statute  of  32  Hen.  VIII. 
chap.  34,  is  not  applicable,  since  only  "in- 
dentures of  lease"  are  within  the  terms  of 
the  statute;  hence  in  such  case  there  is  no 
privity  of  contract  enabling  the  transferee 
to  sue  upon  the  covenants  in  the  lease. 
Bickford  v.  Parson,  5  C.  B.  020,  17  L.  J. 
C.  P.  N.  S.  192,  12  Jur.  377;  Standen  v. 
Chrismas.  10  Q.  B.  135,  16  L.  J.  Q.  B.  X. 
S.  265,  11  Jur.  694;  Smith  v.  Eggington, 
L.  R.  9  C.  P.  145,  43  L.  J.  C.  P.  X.  S.  140, 
30  L.  T.  N.  S.  521;  Dove  v.  Dove,  18  U. 
C.  C.  P.  424. 

In  Sheets  v.  Selden,  2  Wall.  177,  17  L. 
ed.  822,  the  point  as  to  statute  32  Hen. 
VIII.,  chap.  34,  was  conceded,  but  the  court 
held  that  the  rule  had  been  changed  by  an 
Indiana  statute  applicable  to  the  case. 

But  in  case  of  a  tenancy  from  year  to 
year  created  otherwise  than  by  a  lease  un- 
der seal,  the  English  courts  hold  that  the 
payment  of  rent  by  the  lessee  to  the  trans- 
feree of  the  reversion,  coupled  with  the  fact 
that  the  latter  docs  not  exercise  his  legal 
right  to  terminate  the  tenancy  by  notice, 
gives  rise  to  an  implied  agreement  between 
the  parties  that  the  terms  of  the  old  ten- 
ancy shall  govern  the  rights  and  liabilities 
of  the  transferee  and  the  lessee.  In  this 
way  there  is  wrought  a  practical  substitu- 
tion of  the  transferee  in  place  of  the  lessor. 
Cornish  v.  Stubbs,  L.  R.  6  C.  P.  334,  39  L. 
J.  C.  P.  N.  S.  202,  22  L.  T.  N.  S.  21,  18 
Week.  Rep.  547;  Manchester  Brewery  Co.  v. 
Coombs  [1901]  2  Ch.  608,  82  L.  T.  N.  S. 
347,  16  Times  L.  R.  299,  70  U  J.  Ch.  N. 
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S.  814;  Buckworth  T.  Simpson,  1  Cromp. 
M.  &  R.  834,  5  Tyrw.  344,  1  Gale,  38,  4 
L.  J.  Exch.  N.  S.  104  (this  was  a  case  in- 
volving the  assignee  of  lessee,  but  the 
court's  statement  includes  the  reversioner ) . 

In  Standen  v.  Chrismas,  supra,  the  court 
made  a  distinction  between  leases  for  a 
term  of  years  and  leases  from  year  to  year, 
stating  that  no  case  had  been  found  holding 
that  the  covenants  run  when  the  lease  was 
not  under  seal,  and  the  demise  was  for  a 
term  of  years.  But  in  Smith  v.  Eggington, 
supra,  the  lease  was  not  under  seal,  and  was 
terminable  by  either  party  upon  six  months' 
notice.  The  court  proceeded  upon  the 
theory  that  the  covenants  would  run  if  the 
transferee  of  the  reversion  had  recognized 
the  tenant,  and  left  it  to  the  jury  to  deter- 
mine the  question  as  to  whether  there  had 
been  a  recognition.  It  may  be  that  the 
court  regarded  this  as  a  tenancy  from  year 
to  year,  since  it  was  terminable  upon  short 
notice.  According  to  the  statement  of  the 
court  in  the  Standen  Case,  the  distinction 
is  based  upon  the  fact  that  in  a  tenancy  for 
a  term  of  years  the  landlord  does  not  have, 
and  in  the  tenancy  from  year  to  year,  he 
does  have,  the  power  to  terminate  the  ten- 
ancy by  notice.  But,  to  infer  an  agreement 
from  the  fact  that  the  transferee  failed  to 
give  notice  of  termination  of  a  relation  that 
never  existed  between  himself  and  the  lessee, 
and  which  has,  as  between  lessor  and  lessee, 
already  terminated,  would  appear  to  be 
somewhat  inconsistent. 

The  Mississippi  Code  1906,  §§  2877,  2878, 
and  New  Jersey,  1  Gen.  Stat,  p  881,  §§  126 
and  127,  appear  to  follow  the  English  stat- 
ute in  respect  to  limiting  the  effect  of  the 
statute  to  "indentures  of  lease,"  but  the 
statutes  of  the  other  states,  so  far  as  re- 
vealed by  the  decisions  cited  under  subd. 
IV.  c,  2  (a),  supra,  do  not  seem  to  restrict 
the  operation  of  the  statute  to  "indenture 
of  lease,"  as  is  the  case  with  the  English 
statute. 

In  Sheets  v.  Selden,  2  Wall.  177,  17  L. 
ed.  822,  the  court,  in  construing  an  In- 
diana contract,  said:  "It  is  conceded  that 
at  the  common  law  the  grantee  of  a  rever- 
sion could  not  enter  or  bring  ejectment  for 
breach  of  the  covenants  of  a  lease;  and 
that  the  statute  of  32  Hen.  VIII.,  giving 
the  right  of  entry  and  of  action  to  such 
grantee,  was  confined  to  leases  under  seal. 
The  statute  speaks  of  conditions,  covenants, 
and  agreements,  contained  in  indentures  of 
leases,  demises,  and  grants, — language  only 
applicable  to  sealed  instruments.  That 
statute  was  adopted  in  Indiana  as  early 
as  1818,  but  a  law  of  the  state,  passed  in 
1843,  alters  its  rule,  and  extends  its  rem- 
edies to  all  leases." 

It  is  here  suggested  that  in  jurisdictions 
where  the  courts,  by  reason  of  the  wording 
of  the  statute  there  in  force,  are  inclined  to 
follow  the  strict  construction  of  the  Eng- 
lish courts,  the  injustice  might  be  avoided 
by  change  ia  the  form  of  action.  If  the  ac- 
tion is  for  rent,  it  could  always  be  brought 
in  such  form  that  it  would  be  based  upon 
privity  of  estate  without  reference  to  con- 
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tract.  (See  subd.  IV.  b,  supra.)  If  the 
cause  of  action  is  such  that  it  must  be 
brought  upon  the  contract,  the  plan  of 
bringing  it  in  the  name  of  the  assignor  for 
the  assignee  of  a  chose  in  action  should  be 
considered.  See  subd.  IV.  c,  1,  supra,  and 
subd.  IV.  c,  2  (a),  supra,  on  effect  of  » 
statute  which  enables  the  assignee  of  a 
chose  in  action  to  sue  thereon. 

(e)  On  particular  covenants, 

(1)  In  general. 

No  precise  or  exact  rule  has  been  enunci- 
ated for  determining  what  covenants  run 
with  the  land.  It  is  usually  said  by  the 
courts  that  if  the  covenant  in  the  lease  will 
be  of  benefit  either  to  the  landlord  or  ten- 
ant by  reason  of  his  relation  to  the  particu- 
lar land,  then  it  touches  or  concerns  tlie 
land  so  as  to  run.  But  such  a  rule  ia  not 
always  easy  to  apply,  and  the  particular 
cases  show  that  the  courts  have  necessarily 
used  considerable  discretion  in  deciding 
what  particular  covenants  are  included.  As 
to  what  covenants  will  not  run,  see  subd. 

IV.  3,  infra.  As  shown,  supra,  subd.  IV. 
c,  2  (a),  the  transferee  of  the  reversion  may 
maintain  an  action  upon  any  covenant  that 
is  held  to  run  with  the  land. 

(9)   To  pay  rent. 

On  the  question  of  effect  of  giving  a  note 
for  future  rents,  upon  the  question  here  con- 
sidered, see  subd.  V.  c,  2  (d),  infra. 

And  on  the  question  of  apportionment  of 
rent  where  the  transfer  of  uie  reversion  oc- 
curs between  two  rent  days,  see  subd.  V. 
c,  2  (e),  infra.  As  to  rent  paid  in  advance, 
see  infra,  subd.  Vl.  b. 

On  the  question  as  to  right  to  rent  as 
between  vendor  and  purchaser,  where  the 
real  estate  is  sold  upon  a  contract,  see  note 
to  Speicher  v.  Lacy,  35  UR.A.  ( N.S. )  1066, 
supplemented  by  note  to  Re  Boyle,  38 
L.R.A.(N.S.)   420. 

On  the  ground  that  covenants  to  pay  rent 
run  with  the  land,  it  is  the  general  rule 
that  the  transferee  of  the  reversion  may  sue 
lessee  on  his  covenant  to  pay  rent  for  rent 
accruing  after  the  assignment.  Thursby  v. 
Plant,  1  Wms.'  Sauud.  237,  1  Lev.  259,  1 
Sid.  401;  Harper  v.  Bird,  T.  Jones,  102; 
Sacheverell  v.  Froggatt,  2  Wms.'  Saund. 
367;  Palmer  v.  Ekins,  2  Ld.  Raym.  1550; 
Parker  v.  Webb,  3  Salk.  5 ;  Harmer  v.  Bean, 

3  Car.  &  K.  307:  Cobb  v.  Carpenter,  2 
Campb.  13,  note  (but  transferee  must  have 
the  legal  title,  the  equitable  title  alone  be- 
ing held  insufiicient)  ;  AUenspach  v.  \\'ag- 
ner,  9  Colo.  127,  10  Pac.  802;  Peck  v. 
Northrop,   17   Conn.  217;   Scheidt  v.  Belz, 

4  111.  App.  431 :  Kimball  v.  Walker,  71  111. 
App.  309;  Burbank  v.  Dyer,  54  Ind.  392; 
Kellum  V.  Berkshire  L.  Ins.  Co.  101  Ind. 
455 ;  Indiana  Natural  Gas  k  Oil  Co.  v.  Lee, 
34  Ind.  App.  119,  72  N.  E.  492  (but  pay- 
ment to  the  transferor  prior  to  notice  of 
transfer  to  the  tenant  is  a  good  defense)  ; 
Worthington  v.  Cooke,  56  Md.  51;  Outtoun 

V.  Dulin,  72  Md.  536,  20  Atl.  134;  Patten 
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T.  Deshon,  1  Gray,  325;  Pfaff  t.  Golden,  126 
Mass.  402;  Myers  t.  Burns,  33  Barb.  401; 
Streaper  v.  Fisher,  1  Rawle,  155,  18  Am. 
Dec.  U04  (tenant  held  title  by  deed  reserv- 
ing a  ground  rent,  the  grantor's  interest 
later  being  transferred  by  sheriff's  deed)  ; 
McCardell  v.  Williams,  19  K.  I.  701,  36  Atl. 
719;  Magoon  v.  Eastman,  86  Vt.  261,  84 
Atl.  869. 

Since  the  common-law  forms  of  pleading 
in  respect  to  actions  in  debt  and  in  cove- 
nant have  been  abolished  in  most  jurisdic- 
tions, and  the  rule  that  covenants  to  pay 
rent  run  with  the  land  lias  long  been  firm- 
ly established,  courts  very  frequently  omit 
all  reference  to  these  basic  principles  when 
passing  upon  cases  evidently  involving 
them.  In  the  following  cases  the  action  for 
after-accrued  rent  was  upon  the  contract, 
and  the  court  simply  held  that  the  trans- 
feree could  maintain  it  against  the  lessee 
or  his  successors: 

U.  S.— Butt  T.  Ellett,  19  Wall.  b44,  22 
L.  ed.  183. 

Ala.— Otis  V.  McMillan,  70  Ala.  46;  West- 
moreland V.  Foster,  60  Ala.  448;  Hand  v. 
Liles,  56  Ala.  143;  Tubb  v.  Fort,  58  Ala. 
277;  Blankensbip  v.  Black  well,  124  Ala. 
355,  82  Am.  St.  Rep.  175,  27  So.  551. 

Ark. — Gibbons  v.  Dillingham,  10  Ark.  9, 
50  Am.  Dec.  233;  Latham  v.  First  Nat. 
Bank,  92  Ark.  315,  122  S.  W.  992. 

Cal. — Mahoney  v.  Alviso,  51  Cal.  440. 

Conn. — King  v.  Housatonic  E.  Co.  45 
Conn.  226.  The  court  said:  "It  is  a  well- 
settled  principle  of  the  common  law  that 
the  grant  of  the  reversion  of  an  estate  ex- 
pectant on  the  determination  of  a  lease  for 
years  passes  to  the  grantee  the  rents  re- 
served in  the  lease  as  incident  to  the  re- 
version. Co.  Litt.  151,  152;  2  Bl.  Com.  176; 
4  Kent,  Com.  354." 

111. — Keeley  Brewing  Co.  v.  Mason,  102 
111.  App.  381;  Crosby  v.  Loop,  13  111.  625 
(by  way  of  argument) ;  Epley  v.  Eubauks, 
11  111.  App.  272;  Graham  v.  LeSourd,  99 
III.  App.  223 ;  Keeley  Brewing  Co.  v.  Mason, 
104  IlL  App.  241;  'Meyer  v.  Sachsel,  143 
III.  App.  663;  Barr  v.  Florentine  Alabaster 
Co.  174  111.  App.  256;  Disselhorst  v.  Cado- 
gan,  21  111.  App.  179. 

Ind. — Kellum  v.  Berkshire  L.  Ins.  Co.  101 
Ind.  455;  Swope  v.  Hopkins,  119  Ind.  125, 
21  N.  E.  462;  Chandler  v.  Pittsburgh  Plate 
Glass  Co.  20  Ind.  App.  165,  50  N.  E.  400; 
Hammond  v.  Jones,  41  Ind.  App.  32,  83  N. 
E.  257 ;  Powell  v.  Jones,  50  Ind.  App.  493, 
98  N.  E.  646. 

Iowa. — Abercrombie  v.  Redpath,  1  Iowa, 
111;  McLott  V.  Savery,  11  Iowa,  3B3;  Hat- 
field y.  Lockwood,  18  Iowa,  296;  Van  Wag- 
ner T.  Van  Nostrand,  19  Iowa,  422;  Van 
Driel  v.  Rosierz,  26  Iowa,  576;  Tovmsend  v. 
Isenberger,  45  Iowa,  670;  Winn  v.  Mure- 
head,  62  Iowa,  64,  2  N.  W.  949.  In  Re 
Boyle,  154  Iowa,  249,  38  L.R.A.(N.S.)  420, 
134  N.  W.  590.  But  an  executory  contract 
of  sale  in  which  vendee  is  not  given  the 
right  of  possession  until  after  the  rent  ac- 
crues does  not  entitle  him  to  the  rent. 

Kan. — Dunn  v.  Jaffray,  36  Kan.  408,  13 
Pac.  781;  .Scott  V.  Stone,  72  Kan.  545,  84 
L.R.A.1915C. 


Pac.  117  (where,  under  an  executory  con- 
tract for  the  sale  of  land,  the  vendee  pays 
interest  on  all  unpaid  instalments,  and  com- 
plies with  all  the  terms  of  the  sale,  he  is 
entitled  to  all  rent  accruing  after  the  date 
of  the  contract)  ;  Chase  v.  Barnes,  82  Kan. 
28,  107  Pac.  769. 

Ky. — Owings  v.  Norton,  1  A.  K.  Marsh. 
573  (but  upon  a  contract  to  convey  when 
the  purchaser  gives  notes  as  security,  the 
purchaser  cannot  claim  the  rent  accruing 
after  the  date  of  the  contract,  but  before  he 
has  tendered  his  notes) ;  Castleman  v.  Belt, 

2  B.  Mon.  157 ;  Epperson  v.  Blakemore,  2 
Bush,  241  (the  assignee  of  a  title  bond  is 
a  purchaser,  and  entitled  as  such  to  rents 
subsequently  accruing)  ;   Miller  'v.  Stagner, 

3  B.  Mon.  58,  38  Am.  Dec.  178;  Henshaw 
V.  Bell,  10  Ky.  L.  Rep..  444;  Ventura  Hotel 
Co.  V.  Pabst  Brewing  Co.  33  Ky.  L.  Rep. 
149,  109  S.  W.  354. 

Me. — Winslow  v.  Rand,  29  Me.  362;  Dam- 
ren  v.  American  Light  &  P.  Ck>.  91  Me.  334, 
40  Atl.  63. 

Md.— Martin  v.  Martin.  7  Md.  368,  61 
Am.  Dec.  364;  Dailey  v.  Grimes,  27  Md. 
440. 

Mass. — Farley  t.  Thompson,  15  Mass.  18 
(but  i^e  tenant,  having  paid  rent  that  ac- 
crued after  the  transfer,  to  transferor,  in 
the  absence  of  notice  thereof,  is  protected 
against  transferee's  claims  therefor) ;  Beal 
v.  Boston  Car  Spring  Co.  125  Mass.  157,  28 
Am.  Rep.  216.  This  principle  was  taken 
as  the  ground  for  a  holding  that  a  lessor 
could  maintain  an  action  against  sublessees 
for  rent  accruing  after  the  lessee  had  sur- 
rendered the  lease  "without  prejudice  to 
the  subtenants." 

Mich. — Perrin  v.  Lepper,  34  Mich.  292; 
Kelly  V.  Bowerman,  113  Mich.  446,  71  N. 
W.  836. 

Mo. — Lindenbower  t.  Bentley,  86  Mo. 
535;  Latta  v.  Weiss,  131  Mo.  230,  32  S.  W. 
1005;  Page  v.  Culver,  55  Mo.  App.  606; 
Starbuck  v.  Avery,  132  Mo.  App.  542,  112 
S.  W.  33;  Lunt  v.  Biehl,  159  Mo.  App.  361, 
140  S.  W.  757  (even  though  the  transfer 
was  made  before  the  tenant  was  entitled  to 
possession  under  his  lease,  which  was  prior 
to  the  transfer);  Loomis  v.  Shriner,  105 
Mo.  App.  25,  145  S.  W.  865;  Vantage  Min. 
Co.  v.  Baker,  170  Mo.  App.  457,  155  S.  W. 
406  (the  rule  was  recognized,  but  not  ap- 
plied, as  there  had  been  no  transfer  of  the 
reversion)  ;  John  McMenamy  Invest.  &  Real 
Estate  Co.  v.  Dawley,  183  Mo.  App.  1,  165 
S.  W.  829  (but  if  the  rent  has  b«en  previ- 
ously assigned  and  the  assignment  record- 
ed, the  purchasers  of  the  premises  cannot 
collect  the  rent  that  has  been  assigned)  ; 
Culverhouse  v.  Worts,  32  Mo.  App.  419. 

Neb. — Eiseley  v.  Spooner,  23  Neb.  470,  8 
Am.  St.  Rep.  128,  36  N.  W.  659;  Stone  v. 
Snell,  86  Neb.  581,  125  N.  W.  1108. 

N.  J.— Condit  v.  Neighbor,  13  N.  J.  L. 
83. 

N.  Y.— Harbeck  ▼.  Sylvester,  13  Wend. 
608  (but  the  lessee's  guarantor  is  not  lia- 
ble to  transferee  for  rent  on  failure  of  lessee 
to  pay  it) ;  Van  Wicklen  v.  Paulson,  14 
Barb.  654;  Bowman  v.  Keleraan,  65  N.  T. 
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598;  Noble  v.  Thayer,  19  App.  Div.  446,  46 
N.  Y.  Supp.  302;  Bernstein  v.  Koch,  52 
Misc.  550,  102  N.  Y.  Supp.  524  (and  a 
monthly  tenant  who  is  required  to  give 
thirty  days'  notice  to  terminate  the  lease 
is  not  relieved  of  that  requirement  by  a 
transfer  of  the  reversion) ;  Myers  v.  Burns, 
35  N.  Y.  269. 

N.  C— Mixon  v.  Cioffleld,  24  N.  C.  (2  Ired. 
L.)  301;  BuUard  v.  Johnson,  65  N.  C.  436; 
Wilcoxon  V.  Donelly,  90  N.  C.  245. 

Pa. — Johnston  v.  Smith,  3  Penr.  &  W. 
496,  24  Am.  Dec.  339 ;  Newbold  v.  Comfort, 
2  Clarlc  (Pa.)  331;  Hoskins  v.  Houston,  2 
Clark  (Pa.)  489;  Barker  t.  Denser,  49  Pa. 
Super.  Ct.  216. 

Tenn. — Gibbs  v.  Ross,  2  Head,  437;  Hud- 
son v.  Fuller,  —  Tenn.  — ,  35  S.  W.  575. 
And  the  fact  that  executors  of  lessor  sold 
the  land  under  a  power  in  the  will  does  not 
work  a  conversion  of  the  land  into  person- 
alty in  such  sense  as  to  interfere  with  the 
rule  that  subsequently  accruing  rents  passed 
to  the  purchaser. 

Tex. — Shultz  V.  Spreain,  1  Tex.  App.  Civ. 
Cas.  (White  &  VV.)  516;  Faulkner  v.  War- 
ren, 1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
362;  Hearne  v.  Lewis,  78  Tex.  276,  14  S. 
W.  572;  Vogel  v.  Zuercher,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  737  (the  lessee,  in  an 
action  for  rent,  cannot  attack  the  deed  of 
transfer  on  the  ground  of  transferor's 
mental  incapacity,  as  that  would  be  a  col- 
lateral attack  upon  a  deed  that  was  merely 
voidable,  but  not  void)  ;  Lester  v.  Zink,  — 
Tex.  Civ.  App.  — ,  154  S.  W.  1161. 

Wis. — Leonard  v.  Burgess,  16  Wis.  42. 

Canada — Wittrock  v.  Hallinan,  13  U.  C. 
Q.  B.  136;  Pepper  v.  BuUer,  37  U.  C.  Q.  B. 
253. 

The  proposition  is  supported  by  cases  like 
Garber  v.  Gianella,  98  Cal.  527,  33  Pac. 
458,  where  the  transferee  maintained  an 
action  for  conversion  against  the  transferor, 
for  rent  in  kind,  received  by  the  latter 
from  the  tenant. 

And  by  cases  such  as  Dixon  v.  NiccoUs, 
39  111.  372,  89  Am.  Dec.  312,  where  the 
action  was  by  the  tenant  against  the  trans- 
feree on  a  replevin  bond,  the  transferee 
having  replevined  the  rent  in  kind,  the  basis 
of  the  decision  being  the  fact  that  the  trans- 
feree was  entitled  to  the  accruing  rent. 

And  in  Hovey  v.  Walker,  90  Mich.  527,  51 
N.  W.  678,  it  was  held  that  the  transferee 
of  the  reversion,  who  also  held  an  order 
from  the  transferor  upon  the  tenant  to  pay 
to  transferee  all  rents  and  moneys  in  his 
hands  due  to  transferor,  took  subject  to  the 
terms  of  the  original  agreement  between 
transferor  and  tenant  that  the  latter  was 
to  pay  the  former  a  certain  sum  in  cash,  as 
well  as  to  pay  certain  debts  of  the  former, 
and  to  charge  the  same  against  the  rent  of 
the  premises,  so  that  the  tenant  was  en- 
titled, as  against  the  transferee,  to  all  ex- 
penditures actually  made  in  compliance 
with  the  agreement,  whether  or  not  the 
transferee  ever  had  knowledge  of  the  terms 
of  the  agreement. 

Where  rent  sufScient  to  pay  lessor's 
creditor  was  assigned  to  the  creditor,  a 
L.R.A.1916C. 


subsequent  transferee  of  the  reversion,  with 
knowledge  of  the  assignment,  cannot  claim 
any  rent  until  the  creditor's  claim  is  satis- 
fied, even  though  the  rent  claimed  was 
earned  after  the  expiration  of  the  original 
term,  the  lessee  having  exercised  an  option 
to  renew  which  was  granted  to  him  in  the 
lease.  Swan  v.  Inderlied,  187  N.  Y.  372, 
80  N.  E.  195. 

And  it  has  been  held  that  one  of  several 
lessors  of  the  same  premises  may  transfer 
his  interest  in  the  reversion  to  one  of  his 
colessors  so  that  an  action  for  rent  upon 
the  contract  may  thereafter  be  maintained 
against  the  lessee  by  the  owners  of  the  re- 
version without  joining  the  transferor  as  a 
party  plaintiff.  Mussey  v.  Holt,  24  N.  H. 
248,  55  Am.  Dec.  234. 

And  it  makes  no  difference  that  the 
stipulated  rent  is  not  a  fixed  amount,  but 
is  to  be  a  percentage  of  the  net  earnings  of 
the  lessee,  the  covenant  to  pay  the  same 
may  be  enforced  by  the  transferee  of  the  re- 
version. And  a  covenant  to  adjust  the 
shortage  or  surplus  of  grain,  stored  in  the 
leased  warehouse,  over  or  under  the  amount 
shown  by  the  books  at  the  time  of  the  lease, 
the  lessee  at  the  time  of  the  lease  paying 
for  the  amount  shown  by  the  books,  has 
been  held  to  be  in  the  nature  of  rent,  so 
that  it  runs  to  the  transferee  of  the  re- 
version. Belden  v.  Union  Warehouse  Co.  11 
App.  Div.  160,  42  N.  Y.  Supp.  650. 

vVhere  a  lessee  covenants  with  a  sub- 
lessee of  part  of  the  premises  described  in 
the  original  lease  that  the  part  sublet  shall 
be  discharged  from  all  rent  other  than  that 
reserved  in  the  sublease,  and  then  transfers 
the  reversion  in  the  part  sublet  to  one 
person,  and  assigns  all  of  his  remaining 
interest  in  the  original  lease  to  another 
person,  the  part  not  sublet  cannot  be 
charged  with  the  whole  rent  reserved  in  the 
original  lease  in  order  to  fulfil  the  covenant 
in  the  sublease  (Wahl  v.  Barroll,  8  Gill, 
288;  Cook  T.  Arundel,  Hardr.  87) ;  but  the 
covenant  does  run  with  the  land  described 
in  the  sublease,  so  that  the  transferee  of  the 
reversion  in  this  particular  land  must  re- 
imburse the  subtenant  or  his  legal  assigns 
for  any  rent  involuntarily  paid  in  excess  of 
the  amount  reserved  in  the  sublease  (Wahl 
V.  Barroll,  supra.  In  this  case  this  princi- 
ple was  asserted,  but  not  applied,  for  the 
reason  that  the  reversion  in  the  part  sublet 
had  by  mesne  conveyances  become  vested  in 
the  owner  of  the  subleasehold  interest,  thus 
merging  the  two  estates). 

The  transferee  may  distrain  for  nonpay- 
ment of  rent.  Moss  v.  Gallimore,  1  Dougl. 
K.  B.  279,  18  Eng.  Rul.  Cas.  404. 

And  the  transferee  must  allow  deductions 
out  of  the  rent  according  to  the  covenant 
of  the  transferor,  contained  in  the  lease. 
Baylye  v.  Hughes,  Cro.  Car.  137. 

In  David  Bradley  &  Co.  v.  Peabody  Coal 
Co.  99  111.  App.  427,  it  was  held  that  serv- 
ing notice  of  a  foreclosure  sale  upon  the 
tenant  is  a  prerequisite  to  his  liability  to 
the  purchaser  of  the  reversion  for  rent; 
hence  the  tenant,  having  paid  rent  in  ad- 
vance to  the  former  owner  of  the  reversion, 
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ia  not  lUble  to  the  purchaser  for  the  same 
rent,  in  the  absence  of  proof  that  he  had 
notice  of  the  sale. 

Where  the  lease  for  a  term  of  five  years 
contained  renewal  privileges  at  tlie  option 
of  the  lessee,  and  provided  that  the  leasee 
might  offset  any  indebtedness,  present  or 
future,  of  the  lessor,  against  the  rent,  and 
hold  possession  and  defend  the  same  for 
payment  and  settlement  of  any  such  in- 
debtedness, against  the  lessor,  his  heirs  and 
assigns,  and  the  lessee  held  over  the  term 
without  renewal,  it  was  held,  in  Strousse 
T.  Bank  of  Clear  Creek  County,  9  Colo.  App. 
478,  49  Pac.  260,  that  as  to  a  transferee  of 
the  reversion,  the  lessee  was  a  tenant  from 
year  to  year,  and  that  in  an  action  by  the 
transferee  for  possession  for  non-payment 
of  rent  accruing  after  the  transfer,  lie  could 
not  defend  on  the  ground  that  the  original 
lessor  was  indebted  to  him  in  an  amount 
exceeding  the  rent. 

But  in  Stewart  v.  Gregg,  42  S.  C.  392,  20 
S.  £.  193,  it  was  held  that  the  transferee  of 
the  reversion,  by  judicial  sale,  could  not 
enforce  payment  of  rent  from  the  lessee  by 
distress,  under  the  contract,  in  the  absence 
of  evidence  showing  an  attornment,  but 
that  he  had  the  right  to  the  rent,  and  could 
maintain  an  action  for  use  and  occupation. 
See  same  case  under  subd.  III.  a,  supra. 
This  same  position  had  been  taken  in  Jacks 
T.  Smith,  1  Bay,  315. 

Although  the  transfer  of  the  reversion  is 
absolute  upon  its  face,  if  the  transferor 
makes  an  agreement  with  the  transferee 
that  the  latter  will  reconvey  at  any  time 
within  three  years,  upon  payment  of  a 
certain  sum,  and  that  the  transferor  is  to 
retain  possession,  collect  the  rents,  etc.,  and 
he  does  actually  collect  the  rents  from  all 
the  tenants  except  defendant,  who  refused 
to  pay  him  because  tenant  had  an  offset  to 
all  of  the  debt,  the  transferee  cannot,  after 
the  tenancy  expires,  collect  the  rent  from 
the  tenant.  Gtwdwin  t.  Hudson,  60  Ind. 
117. 

And  it  has  been  held  that  where  the 
lessee  gave  a  sublease  for  a  longer  period  of 
time  than  was  granted  by  the  original 
lease  the  assignee  of  the  original  lease  could 
not  sue  the  sublessee  upon  the  covenants  in 
the  sublease,  for  the  reason  that  the  plain- 
tiff had  no  reversion.  Norris  v.  Craig,  64 
L.  J.  Q.  B.  N.  S.  432,  43  Week.  Rep.  480, 
59  J.  P.  264. 


Beat  accruing  prior  to  transfer  of  reversion. 

The  transferee  of  the  reversion  is  not  en- 
titled to  rent  that  had  accrued  prior  to  the 
transfer.  (On  the  general  question  as  to 
liability  on  breaches  of  covenants  occurring 
prior  to  transfer,  see  Bubd.  IV.  c,  2  (i), 
infra;  Flight  v.  Bentley,  7  Sim.  149,  4  L.  J. 
Ch.  N.  S.  262;  Wittrock  v.  Hallinan,  13  U. 
C.  Q.  B.  135;  Mahoney  T.  Alviso,  51  Cal. 
440;  Leopold  &  Baum,  110  N.  Y.  Supp. 
1054,  affirmed  in  113  N.  Y.  Supp.  1136; 
Barber  v.  Watch  Hill  Fire  Dist.  post,  245; 
Gibbs  T.  Ross,  2  Head,  437;  Kneeland  In- 
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vest.  Co.  V.  Aldrich,  63  Wash.  609,  116  Pac. 
2<34.  On  the  question  as  to  who  is  entitled 
to  rent  accrued  at  the  time  of  transfer, 
see  subd.  V.  c,  2   (b)  infra). 


(3)  To  renew  the  leaae. 

A  covenant  to  renew  a  lease  runs  with 
the  land.  Roe  ex  dem.  Bamford  v.  Hayley, 
12  East,  464,  11  Revised  Rep.  455  (a  state- 
ment by  way  of  argument) ;  Leiter  v. 
Pike,  127  111.  287,  20  N.  E.  23;  Leominster 
Gaslight  Co.  v.  Hillery,  197  Mass.  267,  83 
N.  E.  870;  Leppla  v.  Mackey,  31  Minn.  75, 
16  N.  W.  470 ;  Blount  v.  Connolly,  110  Mo. 
App.  603,  85  S.  W.  605. 

And  upon  the  ground  that  a  covenant  to 
renew  runs  with  the  land,  it  has  been  held: 

— that  a  covenant  by  the  lessor  to  renew 
may  be  enforced,  by  way  of  defense,  in  an 
action  by  the  transferee  of  the  reversion  to 
recover  possession  from  the  lessee,  Parker 
v.  Gortatowsky,  127  Ga.  660,  56  S.  E.  846; 
Simon  v.  Schmitt,  118  N.  Y.  Supp.  326, 
reversed  in  137  App.  Div.  625,  122  N.  Y. 
Supp.  421,  on  the  ground  that  the  trial 
court  did  not  have  jurisdiction  to  decide 
the  facts  without  a  jury; 

— that  such  covenant  is  necessarily  di- 
risible,  and  that  the  transferee  of  a  part 
of  the  reversion  will  be  liable  upon  the 
covenant  to  renew  the  lease  only  as  to  the 
part  conveyed  to  him,  Leiter  v.  Pike,  127 
111.  287,  20  N.  E.  23; 

— that  while  a  general  covenant  to  re- 
new would  be  enforced  against  the  trans- 
feree of  the  reversion,  a  condition  in- 
separable from  the  covenant  is  carried  with 
it,  so  that  a  covenant  to  renew  unless  the 
party  of  the  first  part,  lessor,  ..ishes  the 
piece  of  land  for  building  purposes,  is  not 
enforceable  against  the  transferee  of  the  re- 
version if  he  wishes  the  piece  of  land  for 
building  purposes,  Leppla  v.  Mackey,  31 
Minn.  75,  16  X.  W.  470; 

— that  where  the  covenant  gave  lessor  an 
option  to  either  renew  the  lease  or  take  and 
pay  for  the  tenants'  improvements,  and  he 
notifies  tenant  of  his  willingness  to  renew, 
the  tenant  cannot  refuse  to  accept  the  re- 
newal and  come  into  a  court  of  equity  to 
have  the  improvements  sold  for  his  benefit, 
Bailie  v.  Rodway,  27  Wis.  172; 

— that  a  renewal  by  the  lessor  after  the 
transfer  of  the  premises  by  him,  of  a  lease 
or  license  to  quarry  and  remove  cement 
stone,  in  fulfilment  of  a  covenant  in  the 
lease  to  renew  the  same,  is  no  protection  to 
the  lessee  against  an  injunction  restraining 
the  operation  of  the  quarry,  the  injunction 
being  issued  at  the  instance  of  the  trans- 
feree of  the  reversion,  for  the  renewal 
should  be  by  the  transferee,  and  he  should 
have  the  right  that  was  exercised  by  the 
transferor  of  selecting  appraisers,  as  well 
as  the  right  to  receive  the  consideration  for 
the  renewal,  Norton  v.  Snyder,  2  Hun,  82; 

— that  a  covenant  to  renew  at  the  ex- 
piration of  the  lease  carries  with  it  an 
agreement  for  a  method  of  fixing  the  valu- 
ation of  the  {iremises  as    a   basis   for   the 
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amount  of  rent  to  be  paid  during  the  re- 
newal period,  Worthington  v.  HeweB,  19 
Ohio  St.  66; 

The  lessee,  after  asking  for  a  renewal,  can 
maintain  a  bill  for  an  injunction  restrain- 
ing the  transferee  of  the  reversion  from 
ejecting  him,  and  for  a  decree  ordering  the 
execution  of  a  renewal  of  the  lease.  Leo- 
minster Gaslight  Co.  v.  Hilleiy,  197  Mass. 
267,  83  N.  E.  870;  Blount  v.  Connolly,  110 
Mo.  App.  603,  85  S.  W.  605;  Piggot  v. 
Mason,  1  Paige,  412;  (but  he  is  not  entitled 
to  have  a  covenant  for  renewal  inserted  in 
the  new  lease,  as  that  would  create  a  per- 
petuity). 

(4)  To  repair. 

As  a  general  proposition,  it  may  be  said 
that  covenants  to  repair  run  with  the  land, 
whether  they  are  made  on  the  part  of  the 
lessor  or  the  lessee;  but  the  rule  is  very 
difficult  of  practical  application  because  of 
the  rule  that  the  covenantor  is  not  liable 
for  breaches  occurring  prior  to  the  transfer. 
Cases  involving  that  question  in  regard  to 
covenants  to  repair  are  cited  and  discussed 
under  infra,  subd.  IV.  c,  2  (i). 
.  The  transferee  of  the  reversion  takes  the 
same  burdened  with  lessor's  covenant  to 
repair,  and  is  liable  thereon,  while  he  owns 
the  reversion,  to  the  same  extent  as  though 
he  were  the  original  lessor.  Rising  Sun 
Lodge  V.  Buck,  58  Me.  426;  Gerzebek  v. 
I«rd,  33  N.  J.  L.  240;  Myers  v.  Burns,  35 
N.  Y.  269,  affirming  33  Barb.  401;  Silber- 
berg  V.  Trachtenberg,  58  Misc.  636,  109  N. 
Y.  Supp.  814;  Allen  v.  Culver,  3  Denio,  284 
(even  to  the  extent  of  rebuilding  in  case  the 
building  is  totally  •destroyed  by  fire); 
McCardell  v.  WiUiams,  19  R.  I.  701,  36  Atl. 
719. 

And  he  may  maintain  an  action  on 
lessee's  covenant  to  repair  if  there  has  been 
a  breach  thereof  by  the  lessee  or  his  succes- 
sors after  the  transfer.  Scaltock  t.  Hars- 
ton,  L.  R.  1  C.  P.  Div.  106,  45  L.  J.  C.  P. 
N.  S.  125,  34  L.  T.  N.  S.  130,  24  Week.  Rep. 
431;  Brett  v.  Cumberland,  3  Bulstr.  163,  1 
RoUe,  Rep.  359;  Bristow's  Case,  Godb.  161; 
Mascal's  Case,  Leon,  pt.  1,  p.  62;  Matures 
v.  VVestwood,  Cro.  Eliz.  pt.  2,  p.  599; 
Kitchen  v.  Buckly,  1  Lev.  109;  Lougher  v. 
Williams,  2  Lev.  92;  Dowse  v.  Cale,  2  Vent. 
126,  3  Lev.  264;  Vivian  t.  Champion,  2  Ld. 
Raym.  1125,  1  Salk.  141,  Holt,  178;  Hayes 
v.  New  York  Gold  Min.  Co.  2  Colo.  273  (an 
indirect  holding  on  this  point) ;  Harris  t. 
Goslin,'  3  Harr.  (Del.)  338;  Scheldt  v. 
Belz,  4  111.  App.  431;  Myers  v.  Burns,  33 
Barb.  401;  Magoon  v.  Eastman,  86  Vt.  261, 
84  Atl.  869. 

And  the  transferee  of  the  reversion  may, 
at  the  close  of  the  term,  sue  for  breach  of 
covenant  to  give  up  the  premises  in  good  re- 
pair. Morgan  v.  Hardy,  L.  R.  17  Q.  B. 
Div.  770;  Hayes  v.  New  York  Gold  Min. 
Co.  2  Colo.  273  (an  indirect  holding)  ; 
Scheldt  v.  Belz,  4  111.  App.  431 ;  Lehmaier 
V.  Jones,  100  App.  Div.  495,  91  N.  Y.  Supp. 
687;  Magoon  v.  Eastman,  86  Vt.  261,  84 
Atl.  869. 
L.R.A.1915C. 


[  (S)   To  pay  for  tenants'  repairs  or  <»»- 
provements. 

The  question  as  to  the  running  < .'  lessor's 
covenant  to  pay  for  tenant's  improvements 
upon  the  premises  was  covered  in  the  note 
to  Willcox  v.  Kehoe,  4  L.R.A.(N.S.)  466. 

(0)   To  sell  premises  to  tenant  if  re- 
quested. 

A  covenant  in  a  lease  giving  to  the  lessee 
the  right  to  purchase  the  premises  at  any 
time  during  the  term  runs  with  the  land 
and  is  binding  upon  the  transferee  of  the 
reversion  (the  English  courts  appear  to 
hold  that  such  covenant  does  not  run;  see 
Woodhall  V.  Clifton  [1905]  2  Ch.  257,  74 
L.  J.  Ch.  N.  S.  555,  54  Week.  Rep.  7,  93  L. 
T.  N.  S.  257,  21  Times  L.  R.  581,  cited 
under  subd.  IV.  e.  3,  (g)  infra).  Dietz  v. 
Mission  Transfer  Co.  95  Cal.  92,  30  Pac. 
380  (an  incidental  holding) ;  Page  v. 
Hughes,  2  B.  Mon.  445  (this  decision  had 
the  effect  of  enforcing  such  an  option  in 
favor  of  lessee  against  the  heirs  of  lessor, 
but  it  is  not  based  upon  the  ground  that 
the  covenant  runs  with  the  land.  It  was 
proved  in  a  bill  in  equity  that  the  lease 
containing  the  option  to  purchase  was,  in 
fact,  an  absolute  sale,  but  made  in  the 
form  of  a  lease  for  the  purpose  of  better 
securing  the  purchase  money)  ;  Maughlin 
v.  Perry,  35  Md.  352;  Harper  v.  Runner, 
86  Neb.  343,  123  N.  W.  313;  Race  v.  Groves, 
43  N.  J.  Eq.  284,  7  Atl.  667  (but  in  this 
case  lessee  was  estopped  by  subsequent  con- 
duct from  enforcing  the  covenant  against 
the  transferee  of  the  reversion )  ;  Van  iiomo 
v.  Crain,  1  Paige,  455;  Lazarus  v.  lleilman, 
11  Abb.  N.  C.  93;  Millard  v.  Martin,  28 
R.  I.  494,  68  Atl.  420  (hence,  such  an  op- 
tion does  not  prevent  a  sale  by  the  lessor 
to  a  third  party;  and  a  sale  by  the  lessor 
to  the  lessee  at  a  sum  less  than  that  named 
in  the  option  will  not  prevent  a  decree  of 
specific  performance  of  a  contract  of  sale 
to  a  third  party  by  the  lessor,  made  prior 
to  the  sale  to  the  lessee,  for  such  sale  to 
the  lessee  was  not  an  exercise  of  the  option 
in  the  lease)  ;  Hagar  v.  Buck,  44  Vt. 
285,  8  Am.  Rep.  368;  Prout  v.  Roby, 
15  Wall.  471,  21  L.  ed.  58  (and  in  this  case 
it  was  held  that  if  the  covenant  is  not 
limited  to  the  term  of  the  lease,  the  fact 
that  the  leasehold  estate  is  terminated  does 
not  affect  the  covenant;  it  can  be  enforced 
the  same  as  if  it  had  been  a  separate  agree- 
ment to  convey). 

(7)  For  quiet  enjoyment. 

A  covenant  for  quiet  enjoyment  runs  with 
the  land  and  is  binding  upon  the  transferee 
of  the  reversion.  Derisley  v.  Custance,  4 
T.  R.  75;  Hartcup  v.  Bell,  Cab.  &  El.  19; 
Coulter  V.  Norton,  100  Mich.  389,  43  Am. 
St.  Rep.  458,  59  N.  W.  103. 

An  implied  covenant  for  quiet  enjoyment 
terminates  with  the  estate  upon  which  it 
is  created,  so  that  where  the  owner  of  a 
life  estate  leases  the  premises  and  dies 
within  the  term,  the  tenant,  after  eviction 
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by  the  remainderman,  cannot  maintain  an 
action  against  the  lessor's  personal  repre- 
sentative for  breach  of  an  implied  covenant 
for  quiet  enjoyment.     Swan  v.  Stransham, 

3  Dyer,  257;  Adams  t.  Gibney,  6  Bing.  656, 

4  Moore  &  P.  491,  8  L.  J.  C.  P.  242,  31  Re- 
vised Rep.  514,  15  Eng.  Rul.  Gas.  743. 
This,  of  course,  is  a  different  situation. 
Here  the  leasehold  estate  is  completely  ter- 
minated by  operation  of  law,  and  no  re- 
version passes.     See  subd.  III.  e,  supra. 

But  it  has  been  held  that  if  the  life  ten- 
ant had  power  of  appointment  by  the  exer- 
cise of  which  he  could  have  protected  his 
tenant  for  the  full  term,  and  neglected  to 
do  so,  his  personal  representatives  are  lia- 
ble for  breach  of  an  implied  covenant  for 
quiet  enjoyment.  Hamilton  r.  Wright,  28 
Mo.  199. 

(S)   To  terminate  the  lease. 

A  covenant  in  a  lease  giving  either  party 
the  right  to  terminate  the  tenancy  at  cer- 
tain times  during  the  term  runs  with  the 
land,  and  the  transferee  of  the  reversion 
may  exercise  the  right.  Roe  ex  dem.  Bam- 
ford  V.  Hayley,  12  East,  464,  11  Revised 
Rep.  455  J  Roberts  v.  McPherson,  62  N.  J. 
L.  165,  40  Atl.  630,  affirmed  in  63  N.  J.  L. 
352,  43  Atl.  1008. 

So,  the  right  to  terminate  the  lease  for 
subletting  without  the  consent  of  the  lessor, 
when  embodied  in  a  covenant  in  the  lease, 
passes  to  the  transferee  of  the  reversion. 
Cordeviolle  v.  Redon,  4  La.  Ann.  40. 

But  it  was  held  in  MeClintock  v.  Love- 
less, 5  Pa.  Dist.  R.  417,  that  a  covenant  in 
a  lease  giving  the  lessor  (heirs  and  assigns 
were  not  mentioned),  the  right  to  arbitra- 
rily terminate  the  lease  by  giving  to  lessee 
thirly  days'  notice  is  a  personal  covenant, 
and  does  not  pass  with  the  reversion  to  the 
transferee.  But  see  infra,  subd.  IV.  c,  3 
(j). 

(O)    To  conduct  business  in  a  proper 
manner. 

A  covenant,  by  the  lessee  of  premises  to 
be  used  as  an  inn,  to  conduct  the  business 
in  an  orderly  and  proper  manner,  has  been 
held  to  run  with  the  lands,  so  that  the 
transferee  of  the  reversion  may  sue  for  a 
breach  thereof.  Fleetwood  v.  Hull,  L.  R. 
23  Q.  B.  Div.  35,  58  L.  J.  Q.  B.  N.  S.  341, 
60  L.  T.  N.  S.  790,  37  Week.  Rep.  714,  64 
J.  P.  229. 

And  the  same  is  true  of  a  covenant  by 
the  lessee  of  a  farm  to  harvest  the  hay  in 
a  "husbandlike  manner."  Magoon  v.  East- 
man, 86  Vt.  261,  84  Atl.  869. 

(10)   To  insure. 

It  has  been  held  that  a  covenant  by  the 
lessee  to  insure  runs  with  the  land,  so  that 
the  transferee  of  the  reversion  may  main- 
tain an  action  for  a  breach  occurring  after 
the  transfer.  Vernon  v.  Smith,  5  Barn.  & 
Aid.  1,  24  Revised  Rep.  257  (where  a  stat- 
ute, 14  Geo.  III.  chap.  78,  compels  the  use 
of  the  insurance  money  in  rebuilding) ; 
L.R.A.1915C. 


Masury  v.  Southworth,  9  Ohio  St.  340 
(where  the  agreement  was  to  use  the  insur- 
ance money  in  rebuilding). 

(11)   To  pay  taxes  or  assessments. 

A  covenant  that  lessee  will  pay  the  taxes 
or  assessments  on  the  property  runs  with 
the  land  to  the  transferee  of  the  reversion. 
Hayes  v.  New  York  Gold  Min.  Co.  2  Colo. 
273 ;  Hendrix  v.  Dickson,  69  Mo.  App.  197 ; 
Post  V.  Kearney,  2  N.  Y.  394,  51  Am.  Dec. 
303. 

And  if  the  property  is  sold  for  the  taxes 
which  the  lessee,  in  violation  of  his  cove- 
nant, neglected  to  pay,  the  transferee  of 
the  reversion  can  collect  from  the  lessee 
the  amount  of  the  taxes  if  the  breach  oc- 
curred after  the  transfer  of  reversion  to  the 
plaintiff.  Fontaine  v.  Schulenburg  &  B. 
Lumber  Co.  109  Mo.  65,  32  Am.  St.  Rep. 
648,  18  S.  W.  1147. 

(12)  To  furnish  heat. 

A  covenant  to  furnish  heat  to  the  build- 
ings upon  the  leased  premises,  for  the  use 
of  the  lessee  during  the  term,  runs  with 
the  land,  so  that  the  transferee  of  the  re- 
version is  liable  to  the  lessee  for  a  breach 
of  the  covenant.  Storandt  v.  Vogel  &  B. 
Co.  140  App.  Div.  671,  125  N.  Y.  Supp.  568, 
order  reversed  on  other  grounds  in  149  App. 
Div.  928,  133  N.  Y.  Supp.  1146,  and  re- 
versal affirmed  in  157  App.  Div.  902,  141 
N.  Y.  Supp.  1147;  Gudden  t.  Second  Ate. 
Invest.  Co. 

(13)  To  leave  improvements  upon 

premises. 

A  covenant  that  lessee  will  leave  upon  the 
premises,  at  the  close  of  the  term,  certain 
fixtures  which  otherwise  he  would  have  dur- 
ing the  term  the  right  to  remove,  runs  with 
the  land  to  the  transferee  of  the  reversion. 
Hayes  v.  New  York  Gold  Min.  Co.  2  Colo. 
273    (an  indirect  holding). 

(14)  To  leave  all  manure  on  farm. 

A  covenant  to  use  up  all  feed  raised  on 
the  farm,  and  leave  all  the  manure  pro- 
duced therefrom  upon  the  farm,  rvms  with 
the  land,  and  can  be  enforced  by  the  trans- 
feree of  the  reversion.  Chapman  v.  Smith 
[1007]  2  Ch.  97,  78  L.  J.  Ch.  N.  S.  394,  96 
L.  T.  N.  8.  662. 

(16)  To  leave  cotton  seed  on  land. 

A  covenant  that  lessee  will  leave  a  cer- 
tain amount  of  cotton  seed  upon  the  prem- 
ises when  the  term  ends  or  when  he  leaves 
t^e  premises  runs  with  the  reversion.  Cobb 
V.  Johnson,  126  6a.  618,  55  S.  E.  935. 

(10)    To  huy  from-  lessor  all  goods  to  he 
sold  upon  the  premises. 

A  covenant,  by  lessee  of  a  liquor  saloon, 
to  buy  all  of  the  liquor  sold  on  the  leased 
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premises  from  the  lessors  during  the  term, 
if  possible,  at  a  reasonable  price,  runs  with 
the  land,  and  may  be  enforced  by  the  trans- 
feree of  the  reversion,  who  also  succeeded 
to  the  business  of  lessors  as  brewers  and 
wholesale  liquor  dealers.  Clegg  v.  Hands, 
L.  R.  44  Ch.  Div.  503,  59  L.  J.  Ch.  N.  S. 
477,  62  L.  T.  N.  S.  502,  38  Week.  Rep.  433, 
55  J.  P.  180;  Manchester  Brewery  Co.  v. 
Coombs  [1901]  2  Ch.  608,  82  L.  T.  N.  S. 
347,  16  Times  L.  R.  299,  70  L.  J.  Ch.  N.  S. 
814;  White  v.  Southend  Hotel  Co.   [1897] 

1  Ch.  767,  66  L.  J.  Ch.  N.  S.  387,  76  L.  T. 
N.  S.  273,  45  Week.  Rep.  434.  The  validity 
of  such  covenants,  of  course,  presents  an- 
other question.  But  see  infra,  subd.  IV.  c, 
3   (b). 

(17)  To  grind  all  grain  grown  upon 
premises. 

In  Vyvyan  v.  Arthur,  1  Barn  &  C.  410, 

2  Dowl.  &  R.  670,  1  L.  J.  K.  B.  138,  25  Re- 
vised Rep.  437,  it  was  held  that  a  covenant 
by  the  owner  of  a  mill  to  grind  all  the 
grain  grown  on  certain  premises  he  had 
leased  runs  with  the  land,  so  that  the  per- 
son to  whom  he  sold  the  mill  and  trans- 
ferred the  reversion  in  the  leased  premises 
was  liable  upon  the  covenant. 

(18)  Not  to  remove  straw. 

A  covenant  by  the  lessee  that  he  will  not 
remove  the  straw  from  the  premises  will 
inure  to  the  benefit  of  the  transferee  of  the 
reversion,  but  the  rule  that  parol  evidence 
is  not  admissible  to  vary  a  written  instru- 
ment is  not  applicable  where  the  lessee  has 
held  over  the  original  term,  and  in  an  ac- 
tion against  the  transferee  of  the  reversion 
for  preventing  him  from  removing  straw, 
testimony  is  admitted  proving  a  verbal 
agreement  with  the  lessor,  at  the  time  the 
lease  was  executed,  that  in  case  there  was 
a  holding  over,  the  lessee  was  to  leave  upon 
the  premises  only  the  same  amount  of  straw 
that  was  in  the  bam  when  he  took  posses- 
sion, and  that  he  had  been  compelled  by 
the  transferee  to  leave  much  more.  Mace 
V.  Wilson,  49  Pa.  Super.  Ct.  378. 

(19)   To  compensate  way-going  tenant 
for  extra  labor. 

A  lessee  may  maintain  an  action  against 
the  transferees  of  the  reversion,  who  had 
served  the  notice  of  termination  upon  him, 
on  a  contract  or  custom  of  the  country  by 
which  he  is  entitled  to  receive,  on  the  termi- 
nation of  his  tenancy  upon  notice  by  the 
landlord,  reasonable  allowance  for  the 
value  of  his  labor  bestowed  on  the  land, 
of  the  benefit  of  which  he  is  deprived  by 
the  termination,  notwithstanding  the  fact 
that  he  had  paid  all  the  rent  to  the  former 
landlord,  and  had  also  received  a  notice  o! 
termination  from  the  former  landlord,  pos- 
session having  been  given  to  the  defendants 
in  conformity  to  their  notice,  which  was 
merely  a  renewal  of  that  served  upon  him 
bv  the  former  landlord.  Womersley  v. 
Dally,  26  L.  J.  Exch.  N.  S.  219. 
L.R.A.1915C. 


(50)  Giving  to  lessor  discretion  to  re- 
let in  case  he  had  to  re-enter 

A  covenant  in  a  lease  for  a  term  of  years, 
giving  to  the  lessor  in  case  of  re-entry  for 
nonpayment  of  rent,  a  discretion  to  re-let 
the  premises  at  the  risk  of  lessee,  inures 
to  the  benefit  of  the  transferee  of  the  re- 
version. Weeks  v.  International  Trust  Co. 
60  C.  C.  A.  238,  125  Fed.  370,  writ  or  order 
dismissed  for  want  of  jurisdiction  in  193 
U.  S.  667,  48  L.  ed.  839,  24  Sup.  Ct.  Rep. 
853,  and  order  affirmed  on  appeal  after  sec- 
ond trial  in  203  U.  S.  364,  51  L.  ed.  224, 
27  Sup.  Ct.  Rep.  69,  the  ease  in  the  Supreme 
Court  turning  upon  other  questions. 

(51)  To  give  up  possession  at  end  of 

term  in  good  repair. 

It  has  been  held  that  a  covenant  to  leave 
the  premises  in  good  tenantable  repair  at 
the  expiration  of  the  term  runs  with  the 
land,  so  that  the  transferee  of  the  reversion 
may  sue  for  a  breach  thereof;  but  of  course 
he  cannot  sue  until  the  e-xpiration  of  the 
term,  since  there  is  no  breach  until  that 
time.  Shelby  v.  Hearne,  6  Yerg.  512.  In 
this  case  it  was  held  that  if  the  term  ex- 
pired before  the  transfer  there  could  be  no 
recovery  by  the  transferee;  but  in  Indian- 
apolis Natural  Gas  Co.  v.  Pierce,  25  Ind. 
App.  116,  56  N.  E.  137,  it  was  held  that  un- 
der a  similar  set  of  facts  there  could  be  a 
recovery  by  virtue  of  a  statute  making  a 
chose  in  action  transferable.  As  to  trans- 
feror's right  to  sue  upon  such  covenant  if 
he  reserved  the  right  in  the  transfer,  see 
Payne  t.  James,  cited  infra,  subd.  V.  c.  1. 

(23)   To  indemnify  lessor  against  loss. 

A  covenant  in  a  lease  by  a  railway  com- 
pany to  an  elevator  company  of  part  of  the 
lessor's  right  of  way  to  be  used  for  elevator 
purposes,  that  lessee  will  indemnify  the  les- 
sor or  its  assigns  for  any  damages  caused 
to  property  that  may  be  upon  the  leased 
premises,  caused  by  fire  set  by  engines  upon 
the  railroad,  runs  with  the  reversion,  so 
that  the  assignee  of  the  lessor  may  recover 
from  the  lessee  damages  which  it  was  forced 
to  pray  to  a  licensee  of  the  lessee  for  in* 
juries  to  property  on  the  premises,  caused 
by  fire  from  its  engines.  Northern  P.  R.  Co. 
V.  McClure,  9  N.  D.  73,  47  L.R.A.  149,  81 
N.  W.  52.  The  court  referred  to  the  fact 
that  the  rent  was  nominal,  and  that  this 
covenant  was  really  part  of  the  compensa- 
tion for  the  use  of  the  land. 

(33)  To  terminate  lease  in  case-  of  sale 

of  premises. 

The  question  here  raised,  as  well  as  the 
further  question  as  to  whether  such  a  pro- 
vision in  a  lease  is  a  covenant,  a  condition 
subsequent,  or  a  special  limitation,  is  cov- 
ered in  the  note  to  Diepenbrock  v.  Luis, 
post,  234. 

(f)  Lease  of  an  incorporeal  heredita- 
ment. 

A  covenant  in  the  grant  of  am  incorporeal 
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hereditament  such  as  a  right  of  way  over 
land,  or  the  use  of  land  for  a  particular 
pnrpose  for  a  term  of  years,  is  within  the 
statute  of  32  Hen.  VIII.  chap.  34,  so  that 
an  action  thereon  may  be  maintained  by  or 
against  the  grantee's  successor  in  title  as 
reversioner.  Hastings  v.  North  Eastern  R. 
Go.  [1898]  2  Ch.  674,  affirmed  in  [1899]  1 
Ch.  056,  68  L.  J.  Ch.  N.  S.  315,  80  L.  T. 
N.  S.  217,  15  Times  L.  R.  247, -and  in 
[1900]  A.  C.  260,  69  L.  J.  Ch.  N.  S.  616, 
82  L.  T.  N.  S.  429,  16  Times  L.  R.  325; 
Bally  V.  Wells,  3  Wils.  25  ( not  a  direct  hold- 
ing as  to  reversioner,  but  there  was  a  state- 
ment of  the  principle) ;  Hooper  v.  Clark,  L. 
R.  2  Q.  B.  200,  8  Best  &  S.  150,  36  L.  J. 
Q.  B.  N.  S.  79,  16  L.  T.  N.  S.  152,  15  Week. 
Rep.  347  (the  same  considerations  govern 
the  question  as  to  whether  the  covenant 
runs  with  the  land  as  govern  that  question 
'as  to  covenants  in  a  lease  of  land) ;  Marty n 
T.  Williams,  1  Hurlst.  &.  N.  817,  26  L.  J. 
Exch.  N.  S.  117,  5  Week.  Rep.  351. 

In  Hastings  v.  North  Eastern  R.  Co. 
Eupra,  the  covenant  was  in  a  grant  for 
years  of  a  way-leave  for  a  railroad  com- 
pany to  build  a  road  and  haul  coal  over 
grantor's  land,  payment  to  be  made  by  the 
ton  for  all  coal  hauled  over  certain  roads, 
some  of  which  did  not  pass  over  the  grant- 
or's land.  The  right  to  sue  on  the  cove- 
nant for  the  payment  passed  to  grantor's 
successor. 

In  Hooper  v.  Clark,  supra,  an  exclusive 
right  to  take  and  kill  game  on  certain  land, 
t(^ether  with  the  use  of  a  cottage  thereon, 
was  granted  for  a  term  of  years,  and  t)io 
covenant  was  that  grantee  would  leave  the 
land  at  the  end  of  the  term  as  well  stocked 
with  game  as  it  was  when  the  grant  was 
made.  It  was  held  that  this  was  the  grant 
of  an  incorporeal  hereditament,  and  that 
the  lessor's  successor  in  title  could  sue  for 
breach  of  the  covenant  at  the  expiration  of 
the  term. 

(g)  In  lease  of  personal  chattels. 

See  also  infra,  subd.  IV.  c,  3  (d). 

In  Allen  v.  Culver,  3  Denio,  296,  the 
court  said:  "In  Spencer's  Case,  6  Coke, 
17,  15  Eng.  Rul.  Cas.  233,  it  is  resolved 
that  'if  a  man  lease  sheep,  or  other  stock 
of  cattle,  or  any  other  personal  goods,  for 
any  time,  and  the  lessee  covenants  for  him 
and  his  assigns  at  the  end  of  the  time  to 
deliver  the  like  cattle  or  goods,  as  good  as 
the  things  letten  were,  or  such  price  for 
them,  and  the  lessee  assigns  the  sheep  over, 
this  covenant  shall  not  bind  the  assignee; 
for  it  is  but  a  personal  contract;'  and  it  is 
added:  'The  same  law,  if  a  man  demises  a 
house  and  land  for  years,  with  a  stock  or 
sum  of  money,  rendering  rent,  and  the 
lessee  covenants  for  him,  his  executors,  ad- 
ministrators and  assigns,  to  deliver  the 
stock  or  sum  of  money  at  the  end  of  the 
term,  yet  the  assignee  shall  not  be  charged 
with  tikis  covenant,  for  although  the  rent 
reserved  was  increased  in  respect  of  the 
stock  or  sum,  yet  the  rent  did  not  issue  out 
of  the  stock  or  sum,  but  out  of  the  land 
L.R.A.1fliafi. 


only,  and  therefore,  as  to  the  stock  or  sum, 
the  covenant  is  personal  and  shall  bind  the 
covenantor,  his  executors  and  administra- 
tors who  represent  him,  and  not  the  as- 
signee; and  because  it  is  not  certain  that 
the  stock  or  sum  will  come  to  the  hands  of 
the  assignee,  for  it  may  be  wasted,  or  other- 
wise consumed  or  perished,  through  the 
lessee;  and,  therefore,  the  law  cannot  de- 
termine, at  the  time  of  making  the  lease, 
that  such  covenant  shall  find  the  assignee." 
It  should  be  observed  here  that  Spencer's 
Case,  cited  by  the  court,  as  to  facts,  is  not 
within  the  scope  of  the  present  note,  for 
the  reason  that  the  court  was  passing  upon 
the  right  of  an  assignee  of  lessee  against 
the  original  lessor.  But  the  case  was  de- 
cided upon  the  broad  question  as  to  what 
covenants  run  with  the  land,  and  the  resolu- 
tions there  adopted  have  ever  since  formed 
the  basis  for  decisions  on  that  question, 
whether  the  case  before  the  court  was  that 
of  an  assignee  of  the  lesse^  against  the 
original  lessor,  or  that  of  a  transferee  of 
the  reversion  against  the  tenant.  Only  cases 
of  the  latter  class  are  cited  in  this  note. 

And  it  was  held  in  Allen  v.  Culver,  supra, 
that  a  covenant  by  the  lessee  of  land  to 
take  in  connection  with  the  land  certain 
personal  property,  and  return  the  same  or 
equally  valuable  property  at  the  end  of  the 
term,  does  not  run  with  the  land,  so  that 
the  transferee  of  the  reversion  cannot  re- 
cover damages  for  the  broach  thereof,  not- 
withstanding the  fact  that  it  was  set  out 
in  the  lease  that  the  personal  property  in 
question  was  to  be  considered  as  part  «f 
the  premises  leased. 

But  the  fact  that,  in  a  lease  of  land,  per- 
sonal property  is  included,  does  not  prevoit 
the  other  covenants  in  the  same  lease  from 
running  with  the  land  so  as  to  be  binding 
upon  the  transferee  of  the  reversion,  or  from 
running  in  his  favor  against  the  lessee. 
Allen  V.  Culver,  supra;  Magoon  v.  Eastman, 
86  Vt.  261,  84  Atl.  869. 

And  rent  may  be  apportioned  as  between 
personal  property  and  real  estate  where 
both  are  included  in  the  lease  without  a 
designation  of  the  amount  of  rent  to  be 
paid  for  each,  the  transferee  having  been 
deprived  of  his  right  to  the  rent  from  the 
real  estate  by  the  interference  of  one  hold- 
ing paramoimt  title.  Salmon  v.  Matthews, 
8  Mees.  ft  W.  827. 

But  it  was  held  in  Jones  v.  Smith,  14 
Ohio,  606,  that  rent  reserved  in  a  lease  of 
premises  and  personal  property  combined, 
with  no  separation  or  apportionment  as  be- 
tween the  two  kinds  of  property,  so  that  the 
rent  for  the  realty  is  increased  by  that  for 
the  personal  property,  does  not  pass  to  the 
transferee  of  the  reversion  of  the  real  es- 
tate if  the  title  to  the  personal  property 
was  not  also  transferred  to  him. 

(h)  Transfer  of  part  of  the  reversion. 

The  owner  of  the  reversion  mar  sell  and 
convey  part  thereof  to  one  purchaser  and 
the  balance  to  another,  and  each  reversioner 
may  sue  upon  the  covenant.    Leiter  v.  Pike, 
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127  111.  287,  20  N.  E,  23;  Crosby  v.  Loop, 
13  111.  625  (arguendo);  Worthingfon  v. 
Cooke,  56  Md.  51;  West  ▼.  Lassels,  Cro. 
Eliz.  pt.  2,  p.  851;  Ards  t.  Watkin,  Cro. 
Eliz.  pt.  2,  pp.  637,  653 ;  Tuynam  v.  Pickard, 
2  Bam.  &  Aid.  105,  20  Revised  Rep.  368. 

Or  he  may  transfer  part  of  the  reversion, 
retaining  a  distinct  part  of  the  premises, 
and  the  rent  will  thereafter  be  apportioned 
in  proportion  to  the  rental  value  of  the 
parts.  Roberts  v.  Snell,  1  Mann,  i  G.  577; 
Biddle  v.  Hussman,  23  Mo.  597;  Farley  v. 
Craig,  11  N.  J.  L.  262;  Gribbie  v.  Toms,  70 
N.  J.  L.  522,  57  Atl.  144,  affirmed  in  Ti  N. 
J.  L.  338,  59  Atl.  1117  (in  this  case  the 
court  explains  Ryerson  v.  Quackenbush,  26 
N.  J.  L.  236,  saying  that  the  court,  merely 
for  the  sake  of  argument,  conceded  the  law 
to  be  the  opposite  of  the  rule  here  enunci- 
ated, and  that  the  headnote  of  that  case 
misrepresents  the  holding) ;  Linton  v.  Hart, 
25  Pa.  193,  64  Am.  Dec.  691;  Doyle  v. 
Longstreth,  6  Pa.  Super.  Ct.  475  (but  there 
was  in  this  ease  a  provision  in  the  lease 
permitting  sale  of  part  at  the  option  of  the 
lessor)  ;   Reed  v.  Ward,  22  Pa.  144. 

And  in  Dreyfus  v.  Hirt,  82  Cal.  621,  23 
Pac.  193,  it  was  held  that  a  lessor  who  had 
sold  part  of  the  premises  could  maintain 
an  action  against  the  tenant  for  the  whole 
rent,  if  no  apportionment  had  been  agreed 
upon  between  him  and  his  vendee,  and  leave 
it  to  the  jury  to  decide  upon  what  amount 
was  proper  as  between  the  landlords. 

And  the  fact  that  the  transferee  illegally 
evicts  the  tenant  from  the  part  so  conveyed 
furnishes  no  defense  in  an  action  by  the 
lessor  for  his  proportion  of  the  rent  (Grib- 
bie V.  Toms,  70  N.  J.  L.  522,  57  Atl.  144, 
affirmed  in  71  N.  J.  L.  338,  59  AtL  1117; 
Reed  v.  Ward,  supra),  even  if  lessor  ad- 
vises his  transferee  to  evict  the  tenant  from 
the  part  transferred.  This  might  give  rise 
to  a  suit  for  damages,  but  it  cannot  deprive 
the  lessor  of  his  right  to  rent  for  the  part 
not  transferred  (Linton  v.  Hart,  supra), 
even  though  the  lessor  assisted  in  the  evic- 
tion of  the  tenant  from  the  part  trans- 
ferred. 

And  where  the  lessor  grants  the  rever- 
sion in  separate  moities  to  two  reversion- 
ers, they  may  join  in  an  action  on  the  les- 
see's covenant  to  repair  (Kitchen  v.  Buck- 
ly,  1  Lev.  109),  or  on  his  covenant  to  pay 
rent  (Midgley  v.  Lovelace,  Carth.  289,  Holt, 
74,  12  Mod.  46). 

But  where  tenants  in  common  are  the 
original  joint  lessors,  the  covenants  run 
with  the  entire  reversion,  so  that  the  sev- 
eral reversioners,  separate  transferees  of 
the  original  lessors,  must  sue  jointly  upon 
the  covenants.  Thompson  v.  Hakewill,  19 
C.  B.  N.  S.  713,  35  L.  J.  C.  P.  N.  S.  18,  11 
Jur.  N.  S.  732,  13  L.  T.  N.  S.  989,  14  Week. 
Rep.  11,  15  Eng.  Rul.  Cas.  436,  citing  and 
approving  Foley  v.  Addenbrooke,  4  Q.  B. 
197,  3  Gale  &  D.  64,  12  L.  J.  Q.  B.  X.  S. 
163,  7  Jur.  234. 

However,  where  lessor  has  transferred  the 
whole  reversion  to  two  or  more  persons  as 
tenants  in  common,  any  one  of  the  owners 
may,  independent  of  ttie  others,  sue  upon 
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the  covenants  in  the  lease.  Roberts  v.  Hol- 
land [1893  J  1  Q.  B.  665.  In  this  case  the 
court  distinguishes  Thompson  v.  Hakewill, 
supra,  pointing  out  that  the  covenants  were 
originally  made  by  tenants  in  common,  says 
that  Foley  v.  Addenbrooke,  supra,  shows 
that  where  the  original  covenant  was  joint 
nothing  will  make  it  into  separate  cove- 
nants, and  quotes  from  Piatt  on  Covenants, 
p.  130,  as  follows:  "Where  there  is  no  ex- 
press contract  with  all,  and  their  legal  in- 
terest is  several,  the  covenantees  must  sue 
separately;  yet  where  the  contract  is  en- 
tered into  with  the  covenantees  jointly,  and 
the  estate  taken  by  them  is  several,  they 
may,  at  their  option,  sue  jointly  or  several- 
ly; jointly  in  respect  of  the  joint  contract, 
severally  in  respect  of  the  interest." 

In  Stavely  v.  Allcock,  16  Q.  B.  636,  20 
L.  J.  Q.  B.  N.  S.  320,  15  Jur.  628,  where  . 
four  out  of  six  reversioners,  holding  as  joint 
tenants,  conveyed  their  interests  to  a  third 
party,  it  was  held  that  the  right  to  distrain 
for  rent  accrued  before  the  four  had  trans- 
ferred, was  gone. 

A  grantee  of  a  separate  parcel  of  the  re- 
version cannot  dispossess  the  tenant  by  suf- 
ferance of  the  lessor  under  the  Michigan 
statute  providing  the  method  for  disposses- 
sion of  tenants;  at  least,  without  some 
prior  notice  to  quit,  or  some  demand  for 
possession.  Abeel  v.  Hubbell,  52  Mich.  37, 
17  N.  W.  231. 

(i)  For  Xtreaches  prior  to  transfer. 

The  question  here  raised  is  considered  in 
note  to  Barber  t.  Watch  Hill  Fire  Dist. 
post,  245. 

8.  Vnder  covenants  that  do  not  run 
with  the  land. 

(a)  In  general. 

In  Spencer's  Case,  5  Coke,  16a,  1  Smith, 
Lead.  Cas.  (Hare  &  W.)  68,  15  Eng.  Rul. 
Cas.  233,  the  court  entmciated  the  rule  that 
a  covenant  will  not  run  with  the  land  "if 
it  is  merely  collateral  to  the  land,  and  does 
not  touch  or  concern  the  thing  demised." 
See  IV.  c,  2(e),  (1),  supra,  where  the  rule 
that  "if  the  covenant  in  the  lease  will  be 
of  benefit  either  to  the  landlord  or  tenant 
by  reason  of  his  relation  to  the  particular 
land,  then  it  touches  or  concerns  the  land 
so  as  to  run."  Generally  speaking,  this 
same  rule,  stated  conversely,  defines  the 
class  of  covenants  that  do  not  run.  The 
rule  is  followed  by  the  courts  in  a  general 
way,  but  it  is  too  general  to  produce  har- 
mony among  the  decisions  when  it  comes 
to  be  applied  to  particular  cases.  So  most 
of  the  cases  cited  here  should  be  carefully 
compared  with  those  cited  under  similar 
headings,  under  subd.  IV.  c,  2  (e),  supra, 
in  order  to  find  holdings  on  similar  subjects 
under  different  conditions,  or  possible  ad- 
verse holdings. 

Where  the  construction  of  the  whole  lease 
shows  a  clear  intent  to  make  Uie  covenant 
a  purely  personal  one,  the  covenant  does  not 
run  with  the  land  either  in  favor  of  or 
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against  the  reversioner.  Kemp  v.  Bird,  L. 
R.  5  Ch.  Div.  549,  affirmed  on  appeal  in  L. 
R.  5  Ch.  DiT.  974,  46  L.  J.  Ch.  N.  S.  828,  37 
L.  T.  N.  8.  53,  25  Week.  Rep.  838. 

(h)  Giving  lessee  a  monopoly  in  trade. 

In  Taylor  y.  Owen,  2  Blaclcf.  301,  20  Am. 
Drc.  115,  in  connection  with  Taylor  t.  Mof- 
fatt,  2  Blackf.  304,  where  the  lessor,  who 
owned  all  the  land  in  a  town,  covenanted 
with  the  lessee  of  one  of  the  houses  that 
the  lessee,  should  have  the  exclusive  right 
to  vend  merchandise  in  the  town  during  the 
term  of  the  lease,  and  later  leased  another 
house  to  another  person  without  any  re- 
strictions as  to  the  selling  of  merchandise, 
it  was  held  that  the  sublessee  of  the  sec- 
ond lessee,  the  sublease  containing  no  re- 
strictions, was  not  bound  by  the  covenant 
in  the  first  lease.  The  holding  was  based 
upon  the  broad  statement  by  the  court  that 
the  covenant  to  protect  lessee's  monopoly 
was  a  purely  personal  covenant,  and  would 
not  have  run  with  the  land  had  the  lessor 
sold  the  reversion  without  restrictive  cove- 
nants. 

And  in  Hebert  v.  Dupaty,  42  La.  Ann. 
343,  7  So.  580,  the  lessor  stipulated  in  the 
lease  of  premises  that  he  had  been  using 
as  a  livery  stable,  at  the  same  time  selling 
the  business  to  the  lessee,  that  "the  lessor 
binds  and  obligates  himself  not  to  keep  a 
public  stable  during  the  term  of  said  lease, 
either  directly  or  indirectly,  within  a  radius 
of  6  miles"  of  the  town  where  the  leased 
premises  were  located.  Later  the  lessor 
sold  the  reversion,  together  with  some  ad- 
joining property  which  he  owned  at  the 
time  of  the  lease.  It  was  held  that  the 
covenant  was  purely  personal  to  the  lessor, 
and  that  although  the  transferee  knew  of 
the  terms  of  the  lease,  he  was  in  no  way 
prevented  by  the  covenant  from  erecting 
and  maintaining  a  public  stable  on  the  ad- 
joining property  during  the  term  of  the 
lease.  But  see  supra,  subd.  IV.  c.  2  (e) 
(16)    (17). 

(o)   To  pay  a  collateral  sum. 

It  was  held  in  Chaworth  Miles  v.  Phil- 
lips, F.  Moore,  876,  that  a  covenant  in  a 
lease  to  pay  to  lessor  a  collateral  sum  can- 
not be  enforced  by  the  transferee  of  the  re- 
version. 

(d)   Relating  to  jtersonal  property. 

On  this  question  generally  see  subd.  IV. 
c,  2  (g),  supra. 

Where  there  was  a  quantity  of  hay  in 
the  bam  when  the  premises  were  leased,  and 
the  lessee  covenanted  to  leave  a  similar 
quantity  there  when  he  should  vacate  the 
premises  at  the  expiration  of  the  lease,  it 
was  held  in  Kingsley  v.  Bauer,  4  App.  Div. 
507,  40  N.  Y.  Supp.  7,  that  the  one  who 
purchased  the  premises  during  the  term  and 
receiTed  a  warranty  deed  therefor  was  not 
entitled  to  the  hay  that  the  tenant  left  in 
the  barn  in  fulfilment  of  the  covenant,  as 
against  the  lessor  or  one  to  whom  he  had 
L.R.A,1915C.  15 


assigned  his  right  to  receive  the  hay  subse- 
quent to  the  transfer  of  the  reversion.  The 
syllabus  of  this  case  is  misleading,  as  it 
conveys  the  impression  that  the  transfer 
of  the  right  to  the  hay  was  prior  to  the 
transfer  of  the  reversion;  but  the  contrary 
appears  in  the  opinion. 

And  in  Magoon  v.  Eastman,  86  Vt.  261, 
84  Atl.  869,  a  similar  covenant  in  regard 
to  leaving  hay  was  held  to  be  a  covenant 
that  does  not  run  with  the  land,  so  that  the 
transferee  has  no  right  of  action  against  the 
tenant  for  breach  of  the  covenant. 

It  has  been  held  that  a  covenant  by  the 
lessor,  to  take  the  tenant's  chattels  at  the 
termination  of  the  tenancy,  and  pay  him 
the  difference  between  their  value  and  the 
value  of  those  of  lessor,,  replaced  by  them, 
does  not  run  with  the  land,  so  as  to  be  bind- 
ing upon  the  transferee  of  the  reversion. 
Gorton  v.  Gregory,  3  Best  &  S.  90,  31  L.  J. 
Q.  B.  N.  S.  302,  6  L.  T.  N.  S.  656,  10  Week. 
Rep.  713. 

But  the  decision  in  Hansel  v.  Norton,  L. 
R.  22  Ch.  Div.  769,  52  L.  J.  Ch.  N.  S.  357, 
48  L.  T.  N.  S.  654,  31  Week.  Rep.  325,  is 
based  upon  the  theory  that  the  owner  of 
the  immediate  reversion  is  liable  upon  the 
lessor's  covenant  to  take  and  pay  for  ten- 
ant's personal  property  at  the  close  of  the 
term.  The  owner  of  a  life  estate  had  ful- 
filled the  covenant,  and  attempted  to  com- 
pel the  lessor's  estate  to  reimburse  him,  but 
the  court  decided  that  he  could  not  main- 
tain the  action  either  against  the  lessor's 
estate  or  against  the  remainderman,  and 
states  that  there  is  no  doubt  but  what 
plaintiff  was  primarily  liable  on  the  cove- 
nant. 


(e) 


Concerning   land  not 
the  lease. 


included  in 


A  covenant  in  a  lease  or  a  sublease  can- 
not run  with  land  not  included  in  the  in-, 
strument  containing  the  covenant.  Cook  v. 
Arundel,  Hardr.  87;  Wahl  v.  Barroll,  8 
Gill,  288;  Thruston  v.  Minke,  32  Md.  487. 
And  in  Dewar  t.  Goodman  [1908]  1  K.  B. 
94,  the  lessee  of  premises  containing  a  num- 
ber of  houses  had  covenanted  to  repair  un- 
der penalty  of  forfeiture.  He  sublet  part 
of  the  premises  containing  two  houses,  cove- 
nanting in  the  sublease  to  fulfil  all  the 
covenants  in  the  head  lease  so  as  to  pro- 
tect the  original  leasehold  estate  from  for- 
feiture, and  then  assigned  the  head  lease, 
which  assignment  necessarily  carried  with 
it  the  immediate  reversion  as  to  the  sub- 
leasehold  estate.  The  assignee  of  the  head 
lease  was  held  to  be  not  liable  as  transferee 
of  the  reversion  of  the  subleasehold  for  fail- 
ure to  repair  houses  not  included  in  the 
sublease,  which  failure  caused  a  forfeiture 
of  the  head  lease,  in  consequence  of  which 
the  subtenant  was  ousted.  It  was  held 
that  while  the  transferee  had  broken  the 
covenant  in  the  sublease,  the  breach  was  in 
respect  to  property  not  included  in  the  sub- 
lease, hence  collateral  thereto,  so  that  the 
covenant  in  respect  to  the  breach  did  not 
run  with  the  reversion. 
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A  coyenant  that  the  lessor  might  re-enter  | 
in  case  the  owner  of  the  leasehold  should  i 
in  the  future  he  legally  convicted  of  any 
offense  against  any  of  the  present  or  future 
game  laws  was  held  in  Stevens  v.  Copp,  L. 
R.  4  Exch.  20,  38  L.  J.  Exch.  N.  S.  31,  19 
L.  T.  N.  S.  454,  17  Week.  Rep.  166,  not  to 
run  with  the  reversion  because  collateral 
to  the  land.  It  was  said,  however,  that  if 
the  covenant  had  restricted  the  violations 
to  those  committed  upon  the  land,  the  rule 
might  be  otherwise. 

(f)  Concerning  interest  not  owned  by 

lessor. 

A  transferee  of  the  reversion  in  a  limit- 
ed estate,  although  he  later  acquires  the  fee, 
is  not  bound  by  any  covenants  in  the  lease 
except  those  concerning  the  reversion  in  the 
limited  estate  which  was  owned  by  the 
lessor  at  the  time  of  the  lease.  Thus  it  has 
been  held  that  the  assignee  of  a  leasehold 
interest  that  was  subject  to  a  sublease,  who 
later  acquired,  not  through  his  assignor,  the 
fee  in  the  premises,  was  not  bound  hy  a 
covenant  in  the  sublease  binding  the  sub- 
lessor to  extend  the  length  of  the  term  in 
case  he  succeeded,  either  by  renewal  or 
otherwise,  in  obtaining  the  right  to  possess 
the  premises  for  a  longer  time  than  was 
granted  by  the  terms  of  the  bead  lease. 
MuUer  v.  Trafford  [1901]  1  Ch.  54,  70  L.  J. 
Ch.  N.  S.  72,  49  Week.  Rep.  132. 

(g)  CHving  tenant  an  option  to  pur- 

chase. 

It  has  been  held  by  an  English  court  that 
a  covenant,  by  the  lessor  in  the  form  of  an 
option  to  the  lessee  to  purchase  the  land  at 
any  time  during  the  term  is  not  such  a 
covenant  as  runs  with  the  land,  hence  can- 
not be  enforced  against  the  transferee. 
Woodall  V.  Clifton  [1906]  2  Ch.  257,  74 
L.  J.  Ch.  N.  S.  555,  54  Week.  Rep.  7,  93  L. 
T.  N.  S.  257,  21  Times  L.  R.  581.  But  this 
does  not  appear  to  be  the  rule  with  Ameri- 
can courts.  See  supra,  subd.  IV.  c,  2  (e) 
(6). 

(h)  To  ftnd  subtenants  for  lessee. 

It  has  been  held  that  an  agreement  by 
the  lessor,  not  embodied  in  the  lease,  but 
contained  in  a  letter  of  even  date  therewith, 
that  the  lessor  would,  on  behalf  of  the  les- 
sees, find  suitable  subtenants  for  part  of 
the  leased  premises,  was  a  mere  collateral 
personal  undertaking  which  did  not  run 
with  the  land  so  as  to  bind  lessor's  subse- 
quent grantee,  who  purchased  without  no- 
tice thereof.  Uenck  v.  Barnes,  84  Hun,  546, 
32  N.  Y.  Supp.  840. 

(i)   To  repair. 

On  this  point,  see  subd.  IV.  c,  2  (e)  (4) 
supra,  and  subd.  IV.  c,  2  (i),  supra. 

It  has  been  held  that  an  oral  covenant 
by  lessor  to  repair,  made  contemporaneous- 
ly with  the  lease,  and  as  an  inducement  to 
the  making  thereof,  is  a  personal  covenant, 
and  does  not  run  with  the  land  so  as  to 
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bind  the  transferee  of  the  reversion.    Tobey 
V.  Mattimore,  54  Misc.  231,  104  N.  Y.  Supp. 


(i)   To  terminate  the  lease. 

Generally,  a  covenant  whereby  the  lease 
may  be  terminated  runs  with  the  land.  See 
subd.  IV.  c,  2  (e)    (8),  supra. 

But  it  has  been  held  that  a  covenant  in 
a  lease  that  the  lessor  may  arbitrarily 
terminate  the  lease  by  giving  to  the  lessee 
thirty  days'  notice  is  to  be  construed  strict- 
ly because  of  its  harshness;  and  that  since 
there  was  no  mention  of  heirs  and  assigns 
in  connection  with  this  covenant,  it  did  not 
run  with  the  land,  and  could  not  be  en- 
forced by  the  transferee  of  the  reversion. 
McClintock  v.  Loveless,  5  Pa.  Dist.  R.  417. 

(k)  Affected  by  stipulation  against  im- 
plied covenants. 

In  Eccles  v.  Mills  [1808]  A.  C.  360,  there 
was  a  particular  covenant  in  the  lease  that 
the  lessor,  his  heirs  and  assigns,  should 
finish  laying  down  1,000  acres  of  the  leased 
land  in  grass  in  a  certain  manner,  etc.,  and 
it  was  held  (the  holding  was  not  necessary 
to  the  decision,  however ) ,  that  because  of  a 
declaration  in  the  lease  that  there  should 
be  no  implied  covenants  or  provisions,  this 
particular  express  covenant  did  not  run 
with  the  reversion.  The  court  said:  "He 
does  not  agree  to  break  up  the  land,  or  to 
lay  it  down,  or  to  do  anything  on  the  land 
in  fulfilment  of  the  apparent  intention  of 
the  covenant.  He  has  reserved  no  power  of 
entry,  nor  is  he  given  any  authority  to 
enter  for  that  purpose.  Still,  if  the  opera- 
tion is  not  found  finished  on  the  prescribed 
day,  he  must  be  answerable  in  damages." 
It  is  submitted  that  this  reasoning  can 
properly  be  applied  only  to  the  question  of 
the  lessor's  liability,  and  not  to  the  ques- 
tion as  to  the  covenant's  running  with  the 
reversion,  in  case  it  be  found  that  the  cove- 
nant was  binding  upon  the  lessor.  If  the 
lessor  was  bound  notwithstanding  the  fact 
that  he  had  no  power  to  fulfil  it,  and  the 
court  apparently  so  held,  there  would  seem 
to  be  no  reason  why  the  devisee  of  the 
premises  should  not  also  be  answerable  in 
damages  for  its  breach. 

d.  Availabttity  by  transferee  of  lessor's 
remedy  for  possession. 

The  general  rule  is  that  statutes  giving 
to  lessors  the  right  to  bring  actions  of  un- 
lawful detainer  or  other  actions  to  dis- 
possess the  tenant  where  he  holds  over  the 
time  when  the  lease  is  terminated,  either 
by  reason  of  expiration  of  term,  or  because 
of  nonpayment  of  rent,  include  the  trans- 
feree of  the  reversion,  who  has  taken  the 
place  of  the  original  landlord.  Bradley  v. 
Hume,  18  Ark.  284  (the  court  disapproved 
of  the  broad  language  in  McGuire  v.  Cook, 
13  Ark.  448,  indicating  a  rule  contrary  to 
this)  ;  Ish  v.  Morgan,  48  Ark.  413,  3  S.  W. 
440;  Morrow  v.  Sawyer,  82  Ga.  226,  8  S.  E. 
51   (a  statutory  proceeding  called  the  issu- 
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ing  of  a  "dispoBsessoiy  warrant")  ;  Piaher 
V.  Smith,  48  111.  184  (on  a  forfeiture  for 
nonpavmeiit  of  rent)  ;  Geiger  t.  Brown,  167 
111.  App.  534;  Chambers  v.  Irish,  132  Iowa, 
310,  109  N.  W.  787;  Mason  t.  Bascom,  3 
B.  Mon.  269;  Smith  T.  Hardwick,  28  Ky. 
L.  Rep.  615,  89  S.  W.  731;  Herndon  v.  Bas- 
com, 8  Dana,  113  (but  transferee  must 
prove  a  valid  transfer) ;  McMurtry  t. 
Adams,  3  Bush,  70  (but  this  was  not  the 
case  prior  to  the  enactment  of  §  501  of  Civil 
Code)  ;  Smalley  v.  Mitchell,  110  Mich.  650, 
68  N.  W.  978  (an  action  in  ejectment  for 
possession ) ;  Rabe  v.  Fyler,  10  Sraedes  & 
M.  440,  48  Am.  Dec.  763;  Kaulleen  v.  Till- 
man, 69  Mo.  510;  Topping  v.  Davis,  67  Mo. 
App.  510;  Sullivan  v.  Lueck,  105  Mo.  App. 
199,  79  S.  W.  724  (on  failure  of  tenant  to 
pay  rent,  and  the  fact  that  tenant  paid 
the  rent  to  transferor  after  notice  to  pay 
it  to  transferee  is  no  defense  to  the  action )  ; 
State  ex  rel.  Carter  v.  Votaw,  13  Mont.  403, 
34  Pac.  315  (an  administrator  of  lessor, 
proceeding  under  a  statute)  ;  State,  Wat- 
son, Prosecutrix,  v.  Idler,  54  N.  J.  L.  467, 
24  Atl.  554  (under  a  local  statute,  upon 
failure  to  pay  rent)  ;  Gatti  v.  Meyer,  9  N. 
J.  L.  J.  271;  Birdsall  v.  Phillips,  17  Wend. 
464;  Duff  v.  Fitzwater,  54  Pa.  224;  Til- 
ford  V.  Fleming,  64  Pa.  300;  Mortimer  v. 
CReagan,  10  Phila.  600;  Marley  v.  Rodgers, 
5  Yerg.  217;  Barton  v.  Learned,  26  Vt.  192; 
Kneeland  Invest.  Co.  v.  Aldrich,  63  Wash. 
609,  116  Pac.  264  (the  point  was  not  raised 
in  this  case,  but  appears  to  have  been  as- 
sumed). 

In  Cook  V.  McDevitt,  6  Phila.  131,  a  court 
of  common  pleas  held  that  under  the  act  of 
1863,  the  transferee  of  the  reversion  was  not 
entitled  to  the  remedy  given  by  that  statute 
for  dispossessing  the  tenant  of  the  trans- 
feror, who  held  over  his  term,  since  "heirs 
and  assigns"  are  not  mentioned  in  that 
statute.  But  this  is  error,  as  in  both  Til- 
ford  V.  Fleming,  64  Pa.  300,  and  Mortimer 
V.  O'Reagan,  10  Phila.  500,  the  contrary  was 
held  to  be  the  case  on  the  ground  that  the 
statute  was  enacted  with  a  knowledge  of 
the  fact  that  all  rights  of  the  lessor  pass 
to  his  transferee  without  attornment  by  the 
tenant. 

But  in  Dwine  v.  Brown,  35  Ala.  596,  it 
was  held  that  the  owner  of  the  reversion, 
having  acquired  the  same  by  voluntary 
transfer,  could  not  maintain  an  action  of 
unlawful  detainer  against  the  tenant  hold- 
ing over  the  term,  but  this  decision  is  based 
upon  the  lack  of  jurisdiction  to  try  title 
of  the  only  court  having  jurisdiction  of  ac- 
tions for  unlawful  detainer.  This  case  was 
cited  with  approval  in  Cooper  v.  Gambill, 
146  Ala.  184,  40  So.  827,  where  it  was  held 
to  be  proper  in  such  case  for  the  lessor  to 
bring  the  action  for  the  benefit  of  the 
transferee. 

And  it  has  been  held  that  a  statute  giv- 
ing the  landlord  a  right  of  action  in  forci- 
ble entry  and  detainer  against  a  tenant 
holding  over,  etc.,  gives  no  such  right  to  one 
who  never  was '  in  possession  of  the  prem- 
ises; hence  the  transferee  of  the  reversion 
does  not  have  the  right.  Blount  v.  Win- 
L.R.A.1915C. 


right,  7  Mo.  50;  Hatfield  v.  Wallace,  7  Mo. 
112;  Holland  v.  Reed,  11  Mo.  C05.  In  these 
cases  the  court  mentions  the  fact  that  the 
court  trying  the  cases  would  not  have  juris- 
diction to  try  title;  but  that  is  not  made 
the  basis  of  the  decisions.  But  a  later  Mis- 
souri statute  seems  to  be  so  worded  as  to 
reverse  the  rule  here  enunciated.  KauUeen 
V.  Tillman,  69  Mo.  510;  Topping  v.  Davis, 
67  Mo.  App.  510;  Sullivan  v.  Lueck,  105 
Mo.  App.  199,  79  S.  W.  724. 

And  the  same  court  has  held  that  one 
holding  the  same  title  as  the  original  lessor 
can  dispossess  the  tenant,  holding  over,  by 
a  landlord's  warrant.  Fanning  v.  Voelker, 
40  Mo.  129. 

And  the  transferee  of  the  reversion  can- 
not by  injunction  prevent  the  tenant  from 
removing  property  from  the  premises  dur- 
ing the  tenancy,  if  the  lessor  had  no  right 
to  such  remedy,  for  the  former  merely  takes 
the  rights  whidi  belonged  to  latter  as  land- 
lord, and  no  more.  Macdonough  v.  Star- 
bird,  105  Cal.  15,  38  Pac.  610. 

Under  a  clause  in  a  lease  providing  for 
forfeiture  of  the  tenancy  for  nonpayment  of 
rent,  the  transferee  of  the  reversion  cannot 
oust  the  tenant  before  the  end  of  his  term 
for  refusing  to  pay  rent  to  transferee  before 
the  tenant  had  any  notice  of  the  transfer. 
O'Connor  v.  Kelly,  41  Cal.  432. 

V.  Btghta  and  liabiUttes  of  transferor. 

a.  In  general. 

The  rights  and  liabilities  of  lessor,  after 
he  has  transferred  the  reversion  so  as  to 
sever  the  relation  of  landlord  and  tenant 
between  himself  and  his  lessee,  must  neces- 
sarily be  to  a  certain  extent  correlative  to 
those  of  the  transferee,  as  considered  under 
subd.  IV.,  supra.  But  such  general  observa- 
tion must  not  be  considered  in  any  sense  a 
rule  for  practical  application.  It  must  al- 
ways be  remembered  that  the  lease  is  a 
contract  between  the  parties  thereto  which 
creates  not  only  the  relation  of  landlord 
and  tenant,  but  many  mutual  rights  and 
duties,  some  of  which  are  directly,  some  in- 
directly, and  some  not  at  all  dependent 
upon  the  relation  of  landlord  and  tenant. 
While  the  law  substitutes  in  place  of  the 
original  landlord  anyone  who  acquires  own- 
ership in  the  reversion,  he  being  the  only 
person  in  position  to  act  as  such,  yet  the 
lease  remains  a  binding  contract  between 
the  original  parties.  Theoretically,  the 
contract,  as  between  the  original  parties, 
is  still  a  valid,  binding  one,  but  practically 
the  greater  part  of  it  is  no  longer  operative. 

See  cases  cited  under  subd.  II.  b,  1, 
supra,  to  the  point  that  transferor  may  be 
liable  to  transferee  on  his  covenant  of  war- 
ranty if  he  does  not  except  the  lease  from 
the  encumbrances  against  which'  he  gives 
his  warranty. 

b.  Based  upon  privity  of  estate. 

A  transfer  of  the  reversion,  whether  vol- 
untary or  by  operation  of  law,  breaks  the 
privity  of  estate  between  the  transferor  and 
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the  lessee.  AH  rights  and  liabilities,  as  be- 
tween these  parties,  based  upon  privity  of 
estate,  necessarily  terminate.  Walker's 
Case,  3  Coke,  22a  (this  was  an  assignment 
by  the  lessee,  but  the  court,  on  page  22b, 
stated  the  rule  as  to  the  transferor  of  the 
reversion).  Black  v.  Davis,  Batty,  80; 
Hand  v.  Liles,  56  Ala.  143;  Peck  v.  Nor- 
throp, 17  Conn.  217;  Stout  v.  Kean,  3  Harr. 
(Del.)  82;  Boyd  v.  Sametz,  17  Misc.  728, 
26  N.  Y.  Cir.'  Proc.  Rep.  29,  40  N.  Y.  Supp. 
1070. 

c.  Based  upon  privity  of  contract. 
1.  Bight  of  action  in  general. 

The  statute  of  32  Hen.  VIII.  chap.  34 
(see  discussion  of  this  statute  under  IV. 
c,  2  (a),  supra),  does  not  continue  the  priv- 
ity of  contract  between  lessor  and  lessee 
after  the  lessor  has  transferred  the  rever- 
sion. Editor's  note  (N)  to  Walker's  Case, 
3  Coke  23a  (citing  Beely  v.  Parry,  3  Lev. 
154;  Webb  v.  Russell,  3  T.  R.  395,  1  Revised 
Rep.  725,  and  1  Wms.'  Saund.  241b,  refer- 
ring, no  doubt,  to  where  the  court  in  Thurs- 
by  V.  Plant,  cites  Brett  v.  Cumberland,  Cro. 
Jac.  521 ) ;  Vernon  v.  Smith,  5  Barn.  & 
Aid.  1,  24  Revised  Rep.  257;  Green  v. 
James,  6  Mees.  &■  W.  656,  10  L.  J.  Exch. 
N.  S.  73.  But  it  should  be  remembered  that 
the  transfer  of  the  reversion  does  not  sever 
the  privity  of  contract  so  as  to  enable  the 
transferor  to  avoid  liability  upon  his  ex- 
press covenants.    See  V.  c,  3,  infra. 

And  American  courts  hold  that  the  trans- 
feror can  maintain  no  action  on  covenants 
that  rim  with  the  land  for  breaches  thereof 
occurring  after  he  has  transferred  the  re- 
version. Hayes  v.  New  York  Gold  Min.  Co. 
2  Colo.  273;  Peck  v.  Northrop,  17  Conn. 
217;  Cobb  v.  Johnson,  126  Ga.  618,  55  S.  E. 
935;  Raines  v.  Hiudman,  136  Ga.  450,  38 
L..R.A.(N.S.)  863,  71  S.  E.  738,  Ann.  Cas. 
1912C,  347;  Schoidt  v.  Belz,  4  111.  App. 
431 ;  Purdy  v.  Rakestraw,  13  111.  App.  480 ; 
Abbott  V.  Hanson,  24  N.  J.  L.  493;  West 
Shore  Mills  Co.  v.  Edwards,  24  Or.  475,  33 
Pac.  987;  Stoddard  v.  Emery,  128  Pa.  436, 
18  Atl.  339;  Moore  v.  Turpin,  1  Speer,  L. 
32,  40  Am.   Dec.  589. 

And  where  either  party  to  the  lease  may, 
by  the  terms  thereof,  terminate  it  by  giv- 
ing thirty  days'  notice  to  the  other,  a  notice 
by  the  lessor,  after  he  has  transferred  the 
reversion,  will  not  support  a  summary  pro- 
ceeding by  the  transferee  for  possession  of 
the  premises.  Griffin  v.  Barton,  22  Misc. 
228,  49  N.  Y.  Supp.  1021,  affirmed  in  27 
App.  Div.  632,  50  N.  Y.  Supp.  1127. 

But  it  has  been  held  that  a  transferor  of 
the  reversion,  who,  because  of  his  liability 
to  his  transferee  under  his  warranty  against 
encumbrances,  for  the  taxes  assessed  against 
the  property,  paid  the  same,  may  maintain 
an  action  against  the  lessee  on  the  latter's 
covenant  in  the  lease  "to  pay  all  rates, 
taxes,  or  assessments  on  the  premises  dur- 
ing the  continuance  of  the  lease,"  the  taxes 
having  become  a  lien  before  the  transfer, 
but  having  been  later  paid  by  transferor. 
L.R.A.1915C. 


Wills  V.  Summers,  45  Minn.  90,  47  N.  W. 
463  (the  court  here  admitted  the  general 
rule  as  above  stated,  but  refused  to  apply 
it  under  the  circumstances  of  this  case). 

It  has  been  held  that  a  covenant  in  the 
lease  imposing  restrictions  upon  the  use 
of  the  leased  premises,  clearly  intended  to 
benefit  other  property  owned  by  the  lessor, 
and  not  for  the  benefit  of  the  leased  prem- 
ises, does  not  pass  to  the  transferee  of  the 
reversion,  the  lessor  retaining  the  property 
benefited  by  the  covenant,  so  that  the  lessor, 
after  transferring  the  reversion,  may  re- 
strain the  lessee,  by  injunction,  from  violat- 
ing the  terms  of  the  covenant.  Thruston 
v.  Minke,  32  Md.  487.  See  subd.  IV.  c,  3 
(e)  supra. 

It  has  been  held  that  a  lessor  who  ex- 
pressly reserved  in  his  transfer  of  the  re- 
version all  his  rights  and  claims  as  lessor, 
including  in  terms  the  right  to  sue  for  the 
recovery  from  the  lessees  of  all  damages 
which  the  premises  have  sustained  during 
the  term,  could  maintain  an  action  after 
the  expiration  of  the  term  against  the 
lessees  for  breach  of  their  covenant  to  de- 
liver up  the  premises  at  the  end  of  the  term 
in  the  same  good  repair  that  they  were  in 
when  leased.  Payne  v.  James,  42  La.  Ann. 
230,  7  So.  457.  The  ground  of  this  holding 
is  very  unsatisfactory.  While  it  was  al- 
leged that  the  sale  price  was  much  lower 
than  it  would  have  been  if  the  premises  had 
been  in  good  repair  at  the  time  of  the  sale, 
it  is  admitted  by  the  court  that  the  cove- 
nant was  not  broken  at  that  time,  for  if 
the  tenant  had  repaired  between  that  time 
and  the  end  of  the  term,  there  never  would 
have  accrued  any  cause  of  action  against 
him.  Hence,  the  question  which  the  court 
did  not  answer  is,  how  can  one  by  a  reser- 
vation in  his  deed  legally  obtain  the  right 
to  maintain  a  suit  for  subsequent  breaches 
of  covenant  the  keeping  of  which  would 
have  inured  wholly  to  the  benefit  of  an 
estate  which  he  no  longer  owned?  See  subd. 
IV.  c,  2  (i),  supra. 


9.  Bight  of  action  for  rent. 

(a)  Accrued  subsequent  to  transfer. 

In  the  absence  of  a  reservation  of  rent  by 
the  transferor,  the  right  to  collect  the 
same  passes  from  him  with  the  transfer  of 
the  reversion,  and  he  cannot  maintain  an 
action  for  rent  accruing  after  the  transfer. 
McDougall  V.  Young,  Draper  (U.  C.)  Ill; 
Doe  ex  dem.  Palmer  v.  Andrews,  4  Bing. 
356  (not  a  direct  holding,  but  a  statement 
by  way  of  argument)  ;  English  v.  Key,  39 
Ala.  113;  Hand  v.  Liles,  56  Ma..  143;  Steed 
V.  Hinson,  76  Ala.  298  ( in  this  case  the  rent 
was  reserved;  hence  the  rule  was  not  ap- 
plied) ;  Garber  v.  Gianella,  98  Cal.  527.  33 
Pac.  458  (this  action  was  by  the  transferee 
against  the  transferor  for  conversion  of  the 
rent  which  was  reserved  in  kind  and  re- 
ceived by  the  latter)  :  Stout  v.  Kean.  3 
Harr.  (Del.)  82;  Neill  v.  Chcssen,  15  111. 
App.   266;    Page  t.  Lashley,   15  Ind.   152; 
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nammond  ▼.  Jones,  41  Ind.  App.  32,  83  N. 
E.  257  (an  incidental  holding)  ;  Van  Wag- 
ner V.  Van  Nostrand,  19  Iowa,  422;  Welch  i 
V.  Horton,  73  Iowa,  250,  34  N.  W.  840; 
Hall  v.  Hall,  150  Iowa,  277,  129  N.  W. 
960;  Epperson  v.  Blakemore,  2  Bush,  241 
(assigning  a  title  bond  is  sufficient  to  trans- 
fer the  reversion  so  as  to  deprive  the  as- 
signor of  his  right  to  rent  subsequently  ac- 
cruing) ;  Roumage  v.  Blatrier,  11  Rob. 
(La.)  101;  Gale  t.  Edwards,  52  Me.  3(!3; 
Grundin  ▼.  Carter,  99  Mass.  15  (statement 
arguendo) ;  Hansen  v.  Prince,  45  Mich.  619, 
8  N.  W.  584  (and  an  oral  agreement  that 
the  transferor  is  to  have  the  rents  accruing 
for  a  certain  time  after  the  transfer,  al- 
though consented  to  by  the  tenant,  does  not 
enable  the  transferor  to  enforce  payment 
thereof  by  the  tenant  by  any  remedy  found- 
ed upon  the  provisions  in  the  lease) ;  Wolf 
▼.  Johnson,  30  Miss.  515;  Watkins  t.  Du- 
Tall,  69  Miss.  364,  13  So.  727  (a  rent  note 
in  the  hands  of  the  transferor  for  rent  that 
accrued  after  the  transfer  is  carried  with 
the  transfer  as  an  incident  thereto)  ;  Gray 
▼.  Rogers,  30  Mo.  258  (but  it  was  here 
held  that  the  transferor  could  maintain 
the  action  unless  it  were  shown  that  the 
transferee  had  actually  claimed  the  rent 
from  the  tenant;  this  is  not  good  law,  and 
the  court  in  Silveira  v.  Ah  Lo,  16  Haw. 
702,  criticized  it  and  said  that  "it  is  con- 
trary to  the  general  run  of  authorities  and 
inconsistent  with  the  reason  upon  which  the 
rule  that  the  rent  goes  with  the  reversion 
is  based")  ;  Loomis  v.  Shriner,  165  Mo. 
App.  26,  145  S.  W.  865  (garnishee  proceed- 
ings served  upon  the  tenant  before  the 
transfer  by  a  creditor  of  the  lessor  create 
no  lien  upon  the  rent  that  accrues  after 
the  transfer)  ;  Culverhouse  v.  Worts,  32 
Mo.  App.  419;  Allen  v.  Hall,  66  Neb.  84, 
92  N.  W.  171;  Abbott  v.  Hanson,  24  N.  J. 
L.  493;  Simers  v.  Saltus,  4  Denio,  214  (even 
though  the  tenant  refuses  to  attorn  to  the 
purchaser  at  a  judicial  sale  upon  a  lien 
prior  to  the  lease,  and  vacates  the  premises 
so  that  he  is  not  liable  to  the  purchaser 
of  the  reversion ) ;  Pollock  v.  Cronise,  12 
How.  Pr.  363;  Kornegay  v.  Collier,  65  N. 
C.  69  (transferor's  creditor  cannot  attach 
the  rent,  for  it  does  not  belong  to  the 
transferrer) ;  Bullard  v.  Johnson,  65  N.  C. 
436;  Lancashire  v.  Mason,  75  N.  C.  455; 
Martin  v.  Royer,  19  N.  D.  504,  125  N.  W. 
1027  (and  if  the  transferor  receives  the 
rent,  he  is  liable  to  the  transferee  for 
money  had  and  received ) ;  West  Shore  Mills 
Co.  V.  Edwards,  24  Or.  475,  33  Pac.  987; 
Johnston  v.  Smith,  3  Penr.  &  W.  496,  24 
Am.  Dec.  339;  Jones  v.  Laturnus,  —  Tex. 
Civ.  App.  — ,  40  8.  W.  1010;  Silveira  v.  Ah 
Lo,  supra;  Blake  T.  Grammer,  4  Cranch,  C. 
C.  13,  Fed.  Cas.  No.  1,496  (in  this  case  the 
tenant  did  not  attorn  to  the  purchaser,  was 
not  disturbed  in  possession  for  five  years  or 
notified  of  the  sale,  and  it  was  held  that  the 
transferor  could  not  maintain  use  and  oc- 
cupation against  him  for  the  rent). 

On  the  question  as  to  the  right  to  rent 
of  real  estate  sold  on  contract,  see  note  to 
Speicher  v.  Lacy,  35  L.R.A.(N.S.)  1066, 
L.R.A.1915C. 


supplemented    by    note    to    Re    Boyle,    38 
L.R.A.(N.S.)  420. 

(b)  Accrued  prior  to  transfer. 

The  transferor  of  the  reversion  may, 
after  the  transfer,  maintain  an  action  upon 
the  lessee's  contract  to  pay  rent,  if  the 
same  had  fully  accrued  prior  to  the  trans- 
fer. Midgley  v.  Lovelace,  Carth.  289,  Holt, 
74,  12  Mod.  45;  Anonymous,  Skinner,  367; 
DoUen  v.  Batt,  4  C.  B.  N.  S.  760,  27  L.  J. 
C.  P.  N.  S.  281,  4  Jur.  N.  S.  835;  Thornton 
V.  Strauss,  79  Ala.  384;  Page  v.  Lash  ley, 
15  Ind.  152;  Van  Driel  v.  Rosierz,  26  Iowa, 
575;  Martin  v.  Dickson,  35  La.  Ann.  1036; 
Fox  V.  Corey,  41  Me.  81;  Damren  v.  Ameri- 
can Light  &  P.  Co.  91  Me.  334,  40  Atl.  63 ; 
Loomis  V.  Shriner,  165  Mo.  App.  25,  145  S. 
W.  865  (lessor's  creditor  may  attach  by 
garnishment  such  rents  in  the  hands  of  the 
lessee,  and  payment  of  the  same  thereafter 
by  the  garnishee  to  the  transferee  does  not 
release  his  liability  to  the  creditor)  ;  Big 
Black  Creek  Improv,  Co.  v.  Kemmerer,  162 
Pa.  422,  29  Atl.  739;  Dobbs  v.  Atlas  Ele- 
vator Co.  25  S.  D.  177,  126  N.  W.  2.50; 
Johnson  v.  Muzzy,  42  Vt.  708  (the  transfer 
here  was  by  quitclaim  deed  to  the  lessee ) . 

But  it  has  been  held  that  the  transferor 
cannot  distrain  for  rent  that  accrued  prior 
to  the  transfer  of  the  reversion.  Dauph- 
inais  v.  Clark,  3 '  Manitoba  L.  Rep.  225. 

On  the  question  as  to  right  to  rent  of 
real  estate  sold  on  contract,  see  notes  to 
which  reference  is  made,  supra,  subd.  V.  c, 
2  (a). 

The  question  as  to  whether  the  purchaser 
at  sheriff's  sale  or  the  former  owner  is  en- 
titled to  the  rent  accruing  before  the  title 
of  purchaser  has  been  perfected  is  largely 

§overned  by  local  statutes.  See  note  to 
chaeppi  v.  Bartholomae,  1  L.R.A.(N.S.) 
1079.  On  general  question  of  sales  of  this 
nature,  see  subd.  III.  b,  supra. 

(c)  Where  he  reserves  the  rent. 

The  transferor  of  the  reversion  may  in 
the  transfer  expressly  reserve  the  rent  for 
part  or  all  of  the  term  granted  by  the  lease, 
in  which  case  he  may  sue  the  lessee  upon 
the  contract  the  same  as  if  there  had  been 
no  transfer.  Steed  v.  Hinson,  76  Ala.  298; 
Crosby  v.  Loop,  13  111.  625;  Neill  v.  Ches- 
sen,  16  111.  App.  266  (the  reservation  may 
be  by  an  agreement  separate  and  apart 
from  the  deed  ef  transfer) ;  Dixon  v. 
Niccolls,  39  111.  372,  89  Am.  Dec.  312;  Bin- 
ford  V.  Thomas,  18  Ind.  App.  330,  47  N.  E. 
1075  (and  by  a  separate  agreement  it  may 
be  provided  that  the  transferee  shall  col- 
lect the  rent  subsequently  accruing,  and  pay 
the  same  over  to  the  transferor,  in  which 
cases  the  latter  may  maintain  an  action 
against  the  former  for  rents  collected) ; 
Winn  V.  Murehead,  62  Iowa,  64,  2  N.  W. 
949  (but  if  not  reserved  in  the  written 
transfer  parol  evidence  is  not  admissible 
to  prove  the  reservation)  ;  Hall  v.  Hall,  150 
Iowa,  277,  129  N.  W.  960  (reserving  the 
right  of  possession  until  the  rent  accrued 
is  equivalent  to  reserving  the  rent)  ;  Bourne 
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V.  Bourne,  92  Ky.  211,  17  S.  W.  443,  affirm- 
ing 12  Ky.  L.  Rep.  467  (it  was  here  held 
that  oral  testimony  is  admissible  to  prove 
that  rent  for  one  year  was  reserved  when 
the  transfer  of  the  reversion  was  made,  that 
such  reserved  rent  was  part  of  the  con- 
sideration paid  for  the  premises,  and  that 
such  reservation  of  rent  when  po  proved  is 
valid;  see  Applegate  v.  Kilgore,  infra)  ; 
Gale  V.  Edwards,  52  Me.  363  (but  where  the 
transfer  was  made  "subject  to  the  lease," 
a  clause  in  the  covenant  of  warranty  indem- 
nifying the  transferee  against  the  lawful 
claims  and  demands  of  all  persons  "ex- 
cept said  lessees  or  assigns  does  not 
amount'  to  a  reservation  of  rent,  since  the 
purpose  of  the  exception  is  merely  to  ex- 
clude the  claims  of  the  lessee  and  his  as- 
signs from  the  warranty  covenant)  ;  Eiseley 
V.  Spooner,  23  Neb.  470,  8  Am.  St.  Rep. 
128,  38  N.  W.  659  (but  the  words  "subject 
to  a  lease  which  expires  March  1,  1885,"  in 
a  general  warranty  deed  is  not  a  reserva- 
tion of  rent,  but  merely  a  limitation  upon 
the  covenant  of  warranty)  ;  Allen  v.  Hall, 
66  Neb.  84,  92  N.  W.  171;  Pollock  v. 
Cronise,  12  How.  Pr.  363  (excepting  and 
reserving  tenant's  rights  do  not  amount 
to  a  reservation  of  the  rent)  ;  Childs  v. 
Clark,  3  Barb.  Ch.  52,  49  Am.  Dec.  170  (a 
reference,  in  the  deed  of  transfer,  to  a  previ- 
ous assignment  of  rent,  operates  as  a  reser- 
vation) ;  Applegate  v.  Kilgore,  —  Tex.  Civ. 
App.  — ,  91  S.  W.  238  (oral  testimony  is 
admissible  to  prove  an  oral  reservation  of 
the  rent  as  part  of  the  consideration,  al- 
though not  mentioned  in  the  deed;  see 
Bourne  v.  Bourne,  supra)  ;  Kyles  v.  Tait,  6 
Gratt.  44  (where  the  rent  for  the  full  term 
is  calculated  and  the  vendee  given  credit  for 
that  amount  upon  the  purchase  price  of  the 
property,  and  the  conveyance  shows  the 
credit  and  specifies  the  basis  thereof,  there 
is  a  reservation  of  the  rent  to  the  vendor)  ; 
Pheasant  v.  Hanna,  63  W.  Va.  613,  60  S.  E. 
618;  Leonard  v.  Burgess,  16  Wis.  41  (an 
order  outstanding  upon  the  tenant,  to  be 
paid  out  of  future  rents,  and  accepted  by 
the  tenant,  and  notice  to  the  purchaser  be- 
fore the  transfer,  operates  as  a  reservation 
of  the  rent  to  the  amount  of  the  order  as 
between  tenant  and  purchaser) ;  Silveira 
.  V.  Ah  Lo,  16  Haw.  702  ( it  was  held  in  this 
case  that  a  clause  in  the  transfer,  or  in  a 
separate  paper,  indicating  that  the  trans- 
fer is  "subject  to  the  lease,"  does  not 
amount  to  a  reservation;  it  merely  protects 
vendor  against  vendee's  action  for  breach  of 
covenant). 

(d)  On  rent  note. 

The  transfer  of  the  reversion  by  the  les- 
sor transfers  the  future  rents  and  all  notes 
held  by  lessor  representing  the  same.  Becbe 
T.  Coleman,  8  Paige,  392. 

An  assignment  of  the  rent  note  by  the 
lessor  after  the  transfer  of  the  reversion 
by  him  is  subject  to  the  rule  that  the  rent 
passes  with  the  reversion,  the  transfer  of 
the  reversion  or  the  pendency  of  a  suit  in- 
volving the  title  to  the  premises  being  no- 
L.R.A.1916C. 


tice  to  the  assignee  of  the  rights  of  the 
transferee  of  the  reversion.  Alabama  Gold 
L.  Ins.  Co.  v.  Oliver,  78  Ala.  158,  second 
appeal,  82  Ala.  417,  2  So.  445,  citing  West- 
moreland v.  Foster,  60  Ala.  448,  and  Tubb 
V.  Fort,  53  Ala.  277;  Hatch  v.  Sykes,  64 
Miss.  307,  1  So.  248  (in  this  case  the  note 
was  sold  before  the  transfer,  by  the  agent 
of  the  transferor,  who  claimed  to  have  pur- 
chased it,  and  the  suit  was  by  the  trans- 
feree against  the  agent;  it  was  held  that 
the  transferee  could  not  maintain  the  ac- 
tion, but  must  look  to  the  occupants  of  the 
land)  ;  Watkins  v.  Duvall,  69  Miss.  364,  13 
So.  727;  Keesee  v.  Sloan,  69  Miss.  369, 
11  So.  631;  Allen  v.  Smith,  72  Miss.  689, 
18  So.  679. 

And  where  the  transferor  agreed  with 
the  transferee  of  the  reversion  to  retain 
possession  of  the  rent  notes  for  future  rent, 
collect  them  as  they  mature,  credit  the 
transferee  with  the  amount  collected,  and 
account  for  the  same,  he  cannot  maintain 
an  action  on  the  notes  in  his  own  name, 
there  being  no  evidence  that  transferee 
owed  him  anything.  In  such  case  he  is 
the  mere  agent  of  the  vendee.  Moses  ▼.  In- 
gram, 99  Ala.  483,  12  So.  374. 

But  where  the  lessor  retained  in  his  pos- 
session the  rent  note  with  the  knowledge  of 
the  lessee  and  the  consent  of  the  vendee 
of  the  reversion,  it  was  held  in  Steed  v. 
Hinson,  76  Ala.  298,  that,  in  an  action 
thereon  against  the  lessee,  the  lessor  would 
be  permitted  to  prove  by  oral  testimony 
the  fact  that  the  future  rent  represented  by 
the  note  was  part  of  the  consideration  paid 
him  for  the  reversion,  although  it  was  not 
mentioned  in  the  deed  of  transfer;  and  up- 
on such  proof  it  was  held  th.at  there  was 
in  effect  a  reservation  of  the  rent,  so  that 
the  lessor  could  maintain  the  action  for  the 
rent  accruing  after  the  transfer. 

And  in  Finch  v.  Mishler,  100  Md.  458,  59 
Atl.  1009,  where  a  rent  note  was  given  by 
the  lessee  at  the  instance  of  the  lessor,  to 
one  who  held  a  mortgage  on  the  premises 
prior  in  date  to  the  lease,  and  the  mort- 
gagee, before  the  expiration  of  the  term,  sold 
the  premises  subject  to  the  lease,  it  was 
held  that,  upon  proof  by  the  mortgagee 
(and  oral  testimony  was  held  admissible) 
that  the  note  had  no  relation  to  the  mort- 
gage debt,  its  consideration  being  another 
debt  of  the  mortgagor  to  the  mortgagee,  and 
that  lessee  had  been  fully  protected  against 
injury  resulting  from  the  sale,  the  mort- 
gagee was  entitled  to  collect  the  full 
amount  of  the  note. 

And  an  assignment  of  the  rent  note  by 
the  lessor  to  a  bona  fide  purchaser  for 
value,  before  the  transfer  of  the  reversion 
by  him,  operates  as  a  severance  of  the  rent 
from  the  reversion;  hence,  in  such  cases, 
the  rent  cannot  pass  to  the  transferee  of 
the  reversion.  Alabama  Gold  L.  Ins.  Co. 
V.  Oliver,  78  Ala.  158,  second  appeal,  82 
Ala.  417,  2  So.  445;  Cheatham  v.  J.  W.  Beck 
Co.  06  Ark.  230,  131  S.  W.  699  (the  notes 
in  this  case  were  transferred  as  collateral)  : 
Jones  V.  Laturnus,  —  Tex.  Civ.  App.  — ,  40 
S.  W.  1010.     (But  if  the  note  on  its  face  is 
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not  negotiable,  by  reason  of  its  being  made 
subject  to  uncertain  offsets,  this  rule  will 
not  apply.) 

And  where  the  rent  note  was  made  pay- 
able to  a  third  party  and  delivered  to  him 
for  a  valuable  consideration,  there  was  held 
to  be  a  severance  of  the  rent  so  that  it 
did  not  pass  with  a  subsequent  transfer  of 
the  reversion.  Kimball  v.  Walker,  71  111. 
A  pp.  309;  Childers  v.  Smith,  10  B.  Hon. 
235. 

(e)  Apportionment   of   rent,    with   re- 
spect to  time. 

The  scope  of  this  note  is  limited  to  cases 
where  the  reversion  was  transferred. 

At  common  law  there  could  be  no  appor- 
toinment  between  the  transferor  and  the 
transferee;  all  of  the  rent  goes  to  the  per- 
son who  owns  the  reversion  at  the  time  the 
rent  falls  due,  regardless  of  the  question  of 
ownership  during  the  earning  period  (this 
does  not  refer  to  apportionment  where  only 
part  of  the  reversion  was  trsmsf erred ;  on 
that  question  see  subd.  IV.  c,  2  (h), 
supra) ;  Clun's  Case,  10  Coke,  128;  Beer  v. 
Beer,  12  C.  B.  60,  21  L.  J.  C.  P.  N.  S.  124, 
16  Jur.  223;  Cattley  v.  Arnold,  5  Jur.  N. 
S.  361,  1  Johns,  k  H.  551,  28  L.  J.  Ch.  N. 
S.  352,  7  Week.  Rep.  245;  Flinn  v.  Calow, 
1  Mann.  &  G.  589  (evidence  of  an  oral 
agreement  at  the  time  of  transfer  that  the 
rent  shall  be  apportioned  is  not  admissible, 
since  it  would  change  the  terms  of  the  writ- 
ten transfer) ;  McDougall  v.  Young,  Draper 
(U.  C.)  Ill;  EnglUh  v.  Key,  39  Ala.  113; 
Wilson  ▼.  Delaplaine,  3  Harr.  (Del.)  499; 
Anderson  v.  Robbins,  82  Me.  422,  8  L.R.A. 
569,  19  Atl.  910;  Martin  v.  Martin,  7  Md. 
368,  61  Am.  Dec.  364;  Adams  v.  Bigelow, 
128  Mass.  365 ;  Emmes  v.  Feeley,  132  Mass. 
346  ( a  tenancy  at  will  terminate  by  a  sale 
between  two  rent  days) ;  Vaughn  v.  Locke, 

27  Mo.  290;  Page  v.  Culver,  66  Mo.  App. 
606;  Culverhouae  v.  Worts,  32  Mo.  App. 
419;  Marshall  r.  Moseley,  21  N.  Y.  280 
(rent  reserved  in  leaees  made  by  the  testa- 
t<M'  before  his  death  cannot,  upon  the  death 
of  the  life  tenant  under  the  will  between 
rent  days,  be  apportioned  between  the  ad- 
ministrator of  the  life  tenant  and  the  re- 
mainderman, aa  the  latter  takes  the  rent  for 
tite  whole  quarter  if  it  was  not  due  until 
the  end  of  the  quarter)  ;  O'Neill  v.  Morris, 

28  Misc.  613,  69  N.  Y.  Supp.  1075;  Moore 
v.  Turpin,  1  Speer,  L.  32,  40  Am.  Dec.  589 
(but  in  tliis  case  the  purchaser  had  claimed 
only  bis  proportion  which  was  allowed  to 
him,  the  whole  rent  having  accrued  after 
the  transfer,  and  the  court  intimated  that 
possibly  the  rent  should  be  apportioned  by 
Tirtne  of  Stat.  11  Geo.  II.  chap.  19) ;  Sny- 
der V.  Riley,  1  Speer,  h.  272,  49  Am.  Dec. 
602  (but  the  court,  after  referring  to  Moore 
V.  Turpin,  holds  that  it  has  been  the  cus- 
tom in  South  Carolina  to  apportion  the  rent 
in  case  of  sheriff  sales)  ;  Porter  v.  Sweeney, 
«1  Tex.  233;  Tremont- Windsor  Hotel  Co.  v. 
Gammon,  41  Tex.  Civ.  App.  1,  91  S.  W.  337 
(rule  not  applied  because,  under  the  lease, 
the  rent  became  due  as  fast  as  earned) ; 
L.R.A.1915C. 


Lester  v.  Zink,  —  Tex.  Civ.  App.  — ,  154 
S.  W.  1161. 

But  some  statutes  change  this  rule  so 
that  when  a  transfer  of  the  reversion  takes 
place  between  two  rent  days  the  rent  is 
apportioned  so  that  vendor  and  purchaser 
each  receive  the  rent  earned  while  he  was 
the  owner  of  the  reversion.  Re  Eddy,  10 
Abb.  N.  C.  396;  Anderson  v.  Carrell,  1  N. 
Y.  Civ.  Proc.  Rep.  N.  S.  140,  114  N.  Y. 
Supp.  198;  O'Neill  v.  Morris,  supra;  Kin- 
near  V.  Aspden,  19  Ont.  App.  Rep.  408. 

Where  rent  was  by  the  lease  made  pay- 
able in  advance  on  the  first  of  each  month, 
the  lessee  must  pay  the  full  month's  rent 
to  the  lessor  on  that  date;  so  the  fact  tiiat 
the  lessor  had  contracted  to  sell  the  rever- 
sion on  the  15th,  and  apportion  the  month's 
rent  between  himself  and  the  purchaser, 
and  that  lessee  had  paid  one  half  the 
month's  rent  to  the  vendee  without  the 
consent  of  the  lessor,  cannot  be  set  up  as 
a  defense  to  an  action  for  the  half  month's 
rent  by  the  lessor  against  the  lessee.  Mohr 
V.  Quigley,  30  Misc.  763,  63  N.  Y.  Supp. 
149. 

And  where,  under  the  terms  of  a  lease, 
a  sale  of  the  reversion  terminates  the  lease- 
hold estate,  a  sale  between  rent  days,  fol- 
lowed by  tenant's  immediate  vacation  of 
the  premises,  has  the  effect  of  absolving  the 
tenant  from  the  payment  of  any  rent  from 
the  last  rent  day  up  to  the  time  of  the 
termination  of  the  lease.  Nicholson  v. 
Munigle,  6  Allen,  215.  And  the  same  re- 
sult will  be  produced  if  the  purchaser  at 
once  leases  to  the  same  tenant,  making  the 
lease  take  effect  at  the  date  of  the  purchase, 
for  no  rent  ever  accrued  under  the  old 
lease  since  the  last  rent  day.  Fuller  v. 
Swett,  6  Allen,  219,  note.  And  a  termina- 
tion of  a  tenancy  at  will  by  lessor's  convey- 
ing the  land  between  rent  days  has  this 
effect.    Emmes  v.  Freelev,  132  Mass.  346. 

And  the  general  rule  will  not  apply 
where  the  lessee  has  the  option  of  purchas- 
ing the  premises  at  any  time  during  the 
term,  and  exercises  his  option  between  rent 
days,  for  in  such  case  the  statute  providing 
for  apportionment  of  rent  if  the  leasehold 
is  terminated  upon  the  happening  of  a  con- 
tingency applies,  so  that  the  lessor  is  en- 
titled to  rent  from  the  last  rent  day  up  to 
the  time  of  the  exercise  of  the  option  by 
lease.  Withington  v.  Nichols,  187  Mass. 
676,  73  N.  E.  855. 

Rent  accruing  between  the  date  of  the 
sheriff's  sale  and  the  date  of  redemption  be- 
longs to  the  judgment  debtor.  Kaston  v. 
Paxton,  46  Or.  308,  114  Am.  St.  Rep.  871, 
80  Pac.  209.  But  this  class  of  cases  is 
largely  governed  by  statute.  See  note  to 
Scliaeppie  v.  Bartholomae,  1  L.R.A.(N.S.) 
1079. 

8.  ZAdbUitiea. 

Notwithstanding  the  fact  that  the  lessor 
cannot  sue  upon  the  covenants  in  his  lease 
for  breaches  occurring  after  he  has  trans- 
ferred the  reversion,  he  continues  to  be 
liable  upon  his  express  covenants  in  the 
lease  after  he  has  transferred  the  reversion 
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to  another,  although  the  covenants  are  such 
that  the  transferee  is  also  liable  thereon 
(this  rule  is  based  upon  the  theory  that 
one  who  makes  an  express  covenant  is  bound 
thereby  until  released  by  the  other  party  to 
the  contract;  it  is  the  same  principle  by 
which  an  original  lessee  is  held  liable  for 
rent  upon  his  express  covenant,  even  after 
he  has  assigned  the  leasehold;  see  note  to 
Kanawha-Gauley  Coal  &  Coke  Co.  v.  Sharp, 
rrl  L.R.A.(X.S.)  968,  subsection  II.  b,  3). 
Stuart  V.  Joy  [1904]  1  K.  B.  362,  73  L.  J. 
K.  B.  N.  S.  97,  90  L.  T.  N.  S.  78,  20  Times 
L.  R.  109;  Hazen  v.  Hoyt,  —  Iowa,  — ,  75 
K.  W.  647  (in  this  case  the  lessor  was  held 
liable  to  the  tenant  in  the  sum  of  $250, 
after  the  tenant  had  peaceably  given  up  pos- 
session to  the  purchaser  of  the  reversion, 
pursuant  to  a  notice  from  the  purchaser 
that  possession  was  required,  the  lease  con- 
taining a  provision  that  the  tenant  should 
give  up  possession  if  required  to  do  So  by 
the  purchaser,  "and  in  case  said  second  par- 
ty has  to  give  possession  and  terminate  this 
lease,  by  reason  of  any  such  sale,  before 
termination  of  same,  said  first  party  is  to 
pay  said  second  party  the  sum  of  $250;" 
the  court  did  not  say  whether  this  was  a 
covenant,  a  condition  or  a  limitation;  on 
that  question,  see  note  to  Diepenbrock  v. 
Luiz,  post,  234)  ;  Carpenter  v.  Focasset  Mfg. 
Co.  180  Mass.  130,  61  N.  E.  816;  Jones  v. 
Parker,  163  Mass.  664,  47  Am.  St.  Rep.  485, 
40  N.  E.  1044  (this  was  a  bill  in  equity  by 
lessee  against  lessor  for  specific  perform- 
ance of  his  covenant  to  heat  the  premises)  ; 
Glidden  v.  Second  Ave.  Invest.  Co.  The 
case  in  Carpenter  v.  Pocasset  Mfg.  Co. 
supra,  involved  a  covenant  to  purchase  les- 
see's improvements  at  the  end  of  the  term, 
and  the  court  said:  "It  is  suggested  that 
the  defendant's  covenant  ran  with  the  rever- 
sion under  Stat.  32  Hen.  VIII.  chap.  34, 
§  2,  and  that  if  that  be  so,  the  defendant 
was  exonerated  by  its  conveyance  to  Mrs. 
O'Hearn.  We  do  not  inquire  into  the  prem- 
ise because  we  cannot  admit  the  conclu- 
sion. The  expression  in  Mr.  Dicey's  early 
work  on  Parties,  236,  relied  on  by  the  de- 
fendant, seems  to  us  too  broad,  and  does  not 
lead  us  to  doubt  the  correctness  of  the  de- 
cision on  that  point  in  Jones  v.  Parker,  163 
Mass.  568,  47  Am.  St.  Rep.  485,  40  N.  E. 
1044.  However,  it  may  be  as  to  the  bene- 
fits (compare  Rawle,  Covenants  for  Title, 
5th  ed.  §  215),  lessors  cannot  get  rid  of  the 
burden  of  their  contracts  by  conveying  their 
land.  In  the  case  of  the  tenant,  as  in  that 
of  the  landlord,  'it  cannot  be  endured  that 
he  should  afterwards  be  deprived  of  his 
action  on  the  covenant  to  which  he  trusted 
by  an  act  to  which  he  cannot  object.'  Auriol 
V.  Mills,  4  T.  R.  99.  The  'privity  of  eon- 
tract  in  respect  of  the  estate,'  as  it  was 
called  by  Shepherd,  arguendo,  in  Webb  v. 
Russell,  3  T.  R.  394,  does  not  put  an  end 
to  the  'privity  of  contract  which  is  created 
by  the  contract  itself,  and  subsists  forever 
between  the  lessor  and  lessee.'  Ibid.,  cited 
in  Bickford  v.  Parson,  5  C.  B.  929,  17  L. 
J.  C.  P.  N.  S.  192,  12  Jur.  377;  Sims,  (3ove- 
nants,  91,  92." 
L.R.A.1915C. 


In  Wagner  v.  Van  Schaick  Realty  Co.  16S 
App.  Div.  632,  148  N.  Y.  Supp.  736,  the 
court,  while  not  denying  this  rule,  appar- 
ently made  an  exception  thereto  that  is  not 
warranted  by  sound  rules  of  construction. 
Tlie  lease  contained  a  stipulation  which 
amounted  to  a  covenant  on  the  part  of  the 
lessee  to  not  assign  the  lease  without  the 
written  consent  of  the  lessor.  An  assign- 
ment of  the  lease  was  made  after  the  trans- 
fer of  the  reversion,  with  the  consent  of  the 
transferee  of  the  reversion,  but  without  the 
consent  of  the  original  lessor.  In  an  ac- 
tion by  the  assignee  of  the  lease  against 
the  original  lessor,  for  a  breach  of  an 
implied  covenant  for  quiet  enjoyment,  it 
was  held  that  since  the  lessor  never  con- 
sented to  the  assignment,  there  was  no 
privity  of  estate  or  contract  between  him 
and  the  plaintiff,  and  there  could  be  no 
recovery.  Hotchkiss,  J.  (dissenting),  point- 
ed out  that  both  the  covenant  for  quiet  en- 
joyment and  the  covenant  against  assign- 
ment run  with  the  land,  so  that  consent  by 
the  transferee  made  the  assignment  valid. 
The  dissenting  opinion  is  In  harmony  with 
the  authorities  on  this  subject.  See  supra, 
subd.  IV.  c,  2  (e)  (7).  Inasmuch  as  the 
decision  is  not  based  upon  the  fact  that  the 
covenant  was  only  an  implied  one,  and  not 
an  express  covenant,  the  final  conclusion 
does  not  lessen  the  force  of  the  criticism. 

It  was  further  held  in  Glidden  v.  Sec- 
ond Ave.  Invest.  Co.  that  the  transferor 
of  the  reversion  was  not  liable,  upon  his  ex- 
press covenant  to  heat  the  premises,  to  an 
employee  of  the  lessee  who  was  injured  by 
a  breach  of  the  covenant  after  the  transfer 
of  the  reversion,  although  the  transferee  of 
the  reversion  was  liable.  Such  holding 
places  a  limitation  upon  the  rule  of  trans- 
feror's liability,  as  above  stated  and  con- 
ceded by  the  court  in  this  case.  The  reason- 
ing of  the  court  to  sustain  the  limitation 
is  not  convincing.  It  is  first  said:  "The 
liability  of  the  original  lessor  has  become 
the  liability  of  a  surety  only."  But,  while 
that  may  be  the  case,  according  to  the  cases 
above  cited  (and  for  analogy,  see  cases  cited 
in  note  in  52  L.R.A.(N.S.)  971),  an  action 
by  the  lessee  for  breach  of  the  covenant,  or 
a  suit  for  specific  performance  thereof, 
could  be  maintained  directly  against  the 
transferor  without  first  proceeding  against 
the  transferee.  Next  it  is  said:  "The  tort 
liability  of  a  landlord  who  covenants  to 
heat  or  repair  the  leased  premises  is  predi- 
cated on  his  right  and  duty  to  enter  th« 
premises  and  to  exercise  there  a  measure  of 
control."  This  reason  would  not  be  con- 
trolling in  a  jurisdiction  where  it  has  been 
held  that  the  action  is  allowed  in  order  to 
avoid  circuity  of  action,  the  lessee  being 
primarily  liable  with  the  right  of  action 
over.  See  cases  cited  in  note  in  50  L.R.A. 
(N.S.)  289.  This  theory  may  not  be  the 
correct  one  and  the  court  had  previously 
rejected  it  (see  124  Minn.  101,  L.R.A.  — , 
144  N.  W.  428),  but  one  is  led  to  specu- 
late as  to  what  the  decision  would  have  been 
had  the  action  been  brought  by  the  lessee  for 
breach  of  the  covenant,  alleging,  as  an  ele- 
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ment  of  damage,  a  judgment  recovered  by 
an  emploree  for  injuries  caused  by  the 
breach.  6ut,  assuming  that  this  theory 
should  be  rejected,  and  that  the  court  stat- 
ed the  correct  ground  of  a  landlord's  liabil- 
ity, the  decision  appears  to  be  in  conflict 
with  the  decisions  above  cited,  the  correct- 
ness of  which  is  conceded  by  the  court. 
Those  decisions  would  appear  to  establish 
facts  inconsistent  with  tne  court's  reason- 
ing, «.  «.,  it  was  the  "duty"  of  the  trans- 
feror to  fulfil  the  covenant,  and  he  could 
not,  by  devesting  himself  of  his  estate, 
avoid  liability  for  failure  in  the  perform- 
ance of  his  duty.  The  decision  would  seem 
to  imply  that  where  tort  liability  is  based 
upon  defendant's  contractual  duty,  coupled 
with  power  to  perform  the  duty,  the  liabil- 
ity may  be  avoided  by  a  voluntary  divesti- 
ture of  the  power  to  perform  the  duty. 


VI.  Bights  and  Uahttaiea  of  lessee. 
a.  In  general. 

Most  of  the  questions  as  to  the  rights 
and  liabilities  of  the  lessee  as  affected  by 
a  transfer  of  the  reversion  have  been  con- 
sidered as  incident  to  those  of  the  trans- 
feror and  of  the  transferee,  so  that  further 
discussion  is  needed  upon  but  a  few  points. 
Generally  speaking,  the  main  duty  of  the 
lessee  is  to  take  care  of  the  premises  and 
pay  the  rent  to  the  party  entitled  thereto. 
His  most  important  rights  are,  to  be  un- 
molested in  his  enjoyment  of  the  premises, 
and  be  protected  against  double  payment 
of  rent. 


b.  Rent  paid-  in  advance. 

The  general  rule  seems  to  be  that  where 
rent  is  paid  in  advance  of  the  time  stipu- 
lated in  the  lease  for  its  payment,  and  a 
transfer  of  the  reversion  takes  place  there- 
after, but  before  the  stipulated  time  for  its 
payment,  such  payment  does  not  protect  the 
tenant  against  the  claims  of  the  transferee 
who  purchased  without  knowledge  of  the 
fact.  De  Nicholls  v.  Saunders,  L.  R.  5  C. 
P.  589,  39  L.  J.  C.  P.  N.  S.  297,  22  L.  T.  N. 
S.  661,  18  Week.  Rep.  1100  (in  this  case 
the  transfer  was  by  way  of  mortgage  after 
the  lease,  and  the  mortgagee  permitted  pay- 
ments to  be  made  to  the  lessor.  Lessee, 
without  knowledge  of  the  mortgage,  paid 
rent  in  advance  to  the  lessor.  After  the 
payment  in  advance,  but  before  the  rent  so 
paid  was  due,  the  mortgagee  served  notice 
upon  the  lessee)  ;  Cook  v.  Guerra,  L.  R.  7 
0.  P.  132,  41  L.  J.  C.  P.  N.  S.  89,  26  L.  T. 
X.  S.  97,  20  Week.  Rep.  367  (in  this  case 
the  transfer  was  by  way  of  mortgage  after 
the  lease  and  after  payment  in  advance  to 
the  lessor.  Lessee  was  held  liable  to  the 
mortgagee  for  all  rent  that  accrued  after 
he  had  been  served  with  notice  of  the  mort- 
gage, despite  his  pavments  in  advance)  ; 
Martin  v.  Martin,  7  Md.  368,  61  Am.  Dec' 
364  (this  was  a  case  of  transfer  by  sheriff's 
L.R.A.1915C. 


deed,  and  the  discussion  is  devoted  largely 
to  the  question  as  to  the  priority  of  the  lien 
over  the  lease.  See  same  case  III.  b,  2, 
supra.  But  the  court  clearly  states  the  gen- 
eral rule  as  to  payment  of  rent  in  advance)  ; 
Winfrey  v.  Work,  75  Mo.  65  (this  was  not 
a  direct  holding  as  to  the  tenant,  as  it 
was  held  that  the  transferee  could  deduct 
the  amount  of  the  rent  paid  in  advance 
from  the  amount  of  his  bid  at  the  parti- 
tion sale  at  which  he  bought)  ;  Lester  v. 
Zink,  —  Tex.  Civ.  App.  — ,  154  S.  W.  1161; 
Contra:  Stone  v.  Patterson,  19  Pick.  476, 
31  Am.  Dec.  156,  citing  Farley  v.  Thomp- 
son, 15  Mass.  18,  as  decisive  of  the  ques- 
tion. 

But  payment  to  the  lessor  of  rent  in  ad- 
vance of  the  time  stipulated  in  the  lease 
will  protect  the  tenant  against  the  claims 
of  the  transferee  of  the  reversion  if  the  lat- 
ter had  notice  of  such  payment  at  the  time 
of  the  transfer  (Bouker  v.  Spicer,  —  Mich. 
— ,  6  N.  W.  117;  American  Exch.  Nat.  Bank 
T.  Smith,  61  Misc.  49,  113  N.  Y.  Supp.  236; 
or  if  tenant  gets  no  notice  of  the  transfer 
prior  to  the  time  stipulated  for  the  payment 
of  the  rent  in  question  (Dreyfus  v.  Hirt, 
82  Cat.  621,  23  Pac.  193). 

On  the  general  question  as  to  possession 
being  notice  to  the  purchaser  of  the  exist- 
ence of  the  lease  and  the  rights  of  the  ten- 
ant, see  II.  b,  2,  supra.  The  courts  appear 
to  be  divided  on  the  question  as  to  whether 
or  not  actual  possession  by  the  tenant  is 
notice  to  the  purchaser  that  the  tenant  has 
paid  rent  to  the  lessor  in  advance  of  the 
time  stipulated  in  the  lease. 

In  the  following  cases  it  was  held  that 
actual  possession  and  occupancy  by  whe  ten- 
ant is  constructive  notice  to  the  transferee 
of  the  fact  that  the  tenant  has  paid  rent 
in  advance  of  the  time  for  such  payment 
under  the  terms  of  the  lease:  Bouker  v. 
Spicer  and  American  Exch>  Nat.  Bank  v. 
Smith,  supra  (an  oral  agreement  made 
after  the  date  of  the  lease,  that  the  rent  was 
to  be  applied  on  a  debt  of  the  landlord 
which  he  owed  to  the  tenant  for  his  share 
of  the  cost  of  a  building  which  the  lease 
provided  they  should  erect,  and  which  was 
erected  by  the  tenant  alone). 

But  in  the  following  cases  the  courts  took 
the  opposite  view;  Winfrev  v.  Work,  supra; 
Lester  v.  Zink,  —  Tex.  Civ.  App.  — ,  154 
S.  W.  116]  (an  oral  a^eement  that  the  ten- 
ant was  to  have  a  hen  upon  the  lessor's 
share  of  the  crop,  the  rent,  to  indemnify 
the  tenant  against  loss  on  an  indorsement 
of  the  lessor's  note,  the  agreement  and  in- 
dorsement having  been  made  subsequent  to 
the  lease ) . 


c.  Right  to  prove  that  lessor  had  parted 
urith  title. 

On  the  question  as  to  the  right  of  the  ten- 
ant to  show  that  the  landlord  parted  with 
or  lost  his  title  to  a  third  person  during 
the  tenancy,  see  note  to  Raines  v.  Hindman, 
38  L.R.A.(N.S.)   863. 
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d.  BioM  to  show  that  transfer  is  inef- 
fectual. 

As  against  the  transferee  of  the  rerer- 
sion,  the  lessee  is  not  estopped  to  show  that 
the  transfer  is  ineffectual  to  pass  the  les- 
sor's title.  Hilbourn  v.  Fogg,  99  Mass.  11; 
Ross  V.  Kernan,  31  Hun,  164;  Despard  v. 
Walbridge,  15  N.  Y.  374.  In  both  New 
York  cases  it  is  stated  that  the  tenant  is 
not  estopped  from  denying  anything  except 
that  which  he  has  admitted. 


e.  Bight  to  avoid  payment  of  rent  by 
proving  a  merger. 

The  doctrine  of  merger  is  not  considered 
here  in  its  general  aspect.  Only  cases  that 
have  in  some  degree  involved  the  question 
of  tenant's  right  to  prove  a  merger  to  avoid 
his  liability  to  his  former  landlord  are  here 
included. 

Where  tenant  acquires  title  in  fee  to 
the  leased  premises,  there  is  a  merger  of  the 
two  estates,  and  if  nothing  is  said  in  the 
conveyance  about  rent,  it  operates  as  an  ex- 
tinguishment thereof  for  the  remainder  of 
the  term,  and  tenant  may  prove  such  merger 
in  any  action  that  may  be  brought  against 
him  for  after-accrued  rents  (Martin  v. 
Searcy,  3  Stew.  [Ala.]  50,  20  Am.  Dec.  64; 
Higgins  V.  California  Petroleum  &,  Asphalt 
Co.  109  Cal.  304,  41  Pac.  1087;  Carson  v. 
Crigler,  9  111.  App.  83 ;  Hardin  v.  Forsythe, 
99  111.  312;  Starr  v.  Starr  Methodist  Prot- 
estant Church,  112  Md.  171,  76  Atl.  595; 
(this  rule  applies  where  lessor  devises  the 
fee  io  lessee)  Zeysing  v.  Welbourn,  42  Mo. 
App.  352;  Gunn  v.  Sinclair,  52  Mo.  327; 
Higgins  V.  Turner,  61  Mo.  249,  cited  with 
approval  in  Silvey  v.  Summer,  61  Mo.  253; 
Culverhouse  v.  Worts,  32  Mo.  App.  419; 
York  V.  Jones,  2  N.  H.  454;  Nellis  v.  Lath- 
rop,  22  Wend.  121,  34  Am.  Dec.  285 ;  Mixon 
V.  Coffield,  24  N.  C.  [2  Ired.  L.]  301;  Jolly 
V.  Bryan,  86  N.  C.  457;  (but  rents  accrued 
before  the  conveyance  was  made  do  not  pass, 
and  the  vendee  remains  liable  to  lessor 
therefor.) 

And  where  the  owners  of  adjoining  prop- 
erties signed  a  joint  lease  of  minerals,  and 
later  one  sold  his  property  in  fee  to  the 
lessee,  there  was  a  merger  so  far  as  his 
interest  was  concerned,  and  the  lessee  was 
no  longer  liable  for  the  vendor's  share  of 
the  rent.  Higgins  v.  California  Petroleum 
&  Asphalt  Co.  109  Cal.  304,  41  Pac.  1087. 

But,  of  course,  a  conveyance  of  the  fee  by 
the  lessor  to  the  lessee  after  an  attachment 
has  been  levied  thereon  creates  no  merger 
of  the  two  estates  so  as  to  affect  the  at- 
tachment creditor.  Buffum  v.  Deane,  4 
Gray,  385. 

On  the  right  of  a  tenant  to  acquire  title 
inconsistent  with  the  title  the  landlord  had 
at  the  commencement  of  the  tenancy,  see 
note  to  Smith  t.  Newman,  63  L.R.A.  934. 

J.  W.  M. 
L.R.A.1916C. 
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(In  Banc.) 

M.  H.  DIEPENBROCK,  Respt^ 

V. 

FRANK  J.  LUIZ,  Appt. 

(159  Cal.  716,  115  Pac.  743.) 

1/andIord  and  tenant  —  provision  for 
ternitnation  of  lease  —  covenant  or 
condition. 

1.  A  condition,  and  not  a  covenant,  is 
created  by  a  provision  in  a  lease  for  five 
years  that  the  lessor  may  sell  at  any  time, 
and,  when  sold,  this  lease  shall  cease,  pro- 
vided that  the  lessor  shall  then  pay  the 
lessee  for  improvements  placed  upon  the 
premises,  with  a  provision  for  arbitration  in 
case  of  disagreement  as  to  their  value,  so 
that  the  lease  does  not  terminate  without 
payment. 

Same  —  termination  of  lease  —  con- 
tinued possession  —  liability  for  rent. 

2.  A  lessee  who  continues  in  possession 
after  the  reversion  is  sold,  which,  by  the 
terms  of  the  lease,  tetminates  it  provided 
payment  is  made  for  improvements,  is,  in 
case  the  sale  is  only  a  few  days  before  the 
termination  of  a  rental  period,  liable  for 
the  rent  accruing  for  such  period. 

(May  2,  1911.) 


Jiote.  —  Construction  of  provision  in 
lease  as  to  termination  of  leasehold  in 
case  of  sale  of  premises, 

I.  In  general,  234. 

II.  Right  to  terminate  given  by  inference, 
235. 

III.  Is  provision  a  condition  subsequmt  or 

a  special  limitation,  236. 
IV.  Colorable  sales,  240. 
V.  Who  enforces  provision,  241. 
VI.  Miscellaneous  holdings,  243. 

I.  In  general. 

The  question  as  to  whether  a  covenant 
to  terminate  a  lease  in  case  of  sale  of  the 
premises  runs  with  the  reversion  so  as  to 
be  mutually  binding  between  the  purchaser 
and  the  tonant  was  raised  in  the  note  to 
Glidden  ▼.  Second  Ave.  Invest.  Co.  subdiv., 

IV.  c,  2  (e)  (23),  anto,  190,  and  referred  to 
this  note.  The  question  assumes  that  such 
a  provision  is  a  covenant,  but  it  is  more 
correctly  classed  as  a  special  limitation,  or 
perhaps  a  condition  subsequent  (see  infra, 
III.).  Some  courts  have  permitted  the 
lessor  to  enforce  the  provision,  others  the 
purchaser,  in  his  own  right,  others  the  les- 
sor, to  the  use  of  the  purchaser,  and  still 
others  have  said  that  either  the  lessor  or- 
the  purchaser  could  enforce  it.  Naturally, 
the  question  depends  somewhat  upon  the 
wording  of  the  provision.     See  infra,  V. 

There  are  cases  however,  in  which  pro- 
visions in  leases  for  the  surrender  of  pos- 
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APPEAL  liy  defendant  from  a  judgment 
of  the  Superior  Court  for  Sacramento 
County  in  iriaintiffs  favor  in  an  action 
brought  to  recover  rent  alleged  to  be  due 
under  the  terms  of  a  lease  of  premises  which 
had  been  conveyed  to  plaintiff.    Ainrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Frank  Brown  and  O.  E.  Mo- 
Langhlln,  for  appellant: 

Stipulations  in  a  contract  are  not  con- 
strued as  conditions  precedent  unless  that 
construction  is  made  necessary  by  the  terms 
of  the  contract. 

Deacon  v.  Blodget,  111  CaL  418,  44  Pae. 
159;  Front  Street,  M.  t  O.  R.  Co.  v.  Butler, 


60  Cal.  677;  CuUen  v.  Sprigg,  83  CaL  64, 
23  Pac.  222;  Witmer  Bros.  Co.  v.  Weid,  108 
Cal.  678,  41  Pac.  491;  Bishop,  Contr.  §  418; 
Antonelle  v.  Kennedy  &  S.  Lumber  Co.  140 
Cal.  316,  73  Pac.  966. 

The  word  "provided,"  and  that  which 
follows  it,  create  a  covenant  on  the  part  of 
the  lessor  to  pay  the  amount  of  the  improve- 
ments, when  ascertained  as  therein  provided, 
and  such  clause  bears  no  earmark  of  a  condi- 
tion precedent. 

Stewart  v.  Pier,  68  Iowa,  16,  11  K,  W. 
711;  Morton  v.  Weir,  70  N.  Y.  248;  1  Mc- 
Adam,  Land,  ft  T.  48;  3  McAdam,  Land,  ft  T. 
157;  Miller  v.  Levi,  44  N.  Y.  493;  Taylor 


session  by  the  tenant  upon  sale  of  the 
premises  and  notice  by  lessor  have  been 
held  to  be  covenants  running  with  the  land. 
Dierig  V.  Callahan,  35  Misc.  30,  70  N.  Y. 
Supp.  210,  second  appeal  in  36  Misc.  854, 
V4  N.  Y.  Supp.  1124,  is  an  example  of  one 
class  of  cases  of  this  sort.  But  cases  of 
this  class  refer  to  an  assignment  of  the 
lease  by  the  lessee,  and  for  that  reason  are 
not  in  point  on  the  question  as  to  whetheir 
the  provision  is  a  covenant  nunins  with 
tlie  reversion,  although  they  are  analogous. 
And  it  has  been  held  that  such  a  provision 
is  a  covenant  running  with  the  reversion  in 
the  broader  sense;  i.  e.,  where  the  reversion 
was  transferred  without  terminating  the 
lease  (see  IIL,  infra,  as  to  manner  in  which 
this  may  be  accomplished),  the  transferee 
of  the  reversion  may,  by  a  sale  with  notice 
of  termination  to  the  tenant,  terminate  the 
lease  so  that  the  sec<md  purchaser  of 
the  premises  takes  the  same  free  from  the 
leasehold  estate.  Hadley  v.  Bernero,  97 
Mo.  App.  314,  71  S.  W.  461,  second  appeal 
in  103  Mo.  App.  549,  78  S.  W.  64. 
And  in  McClung  v.  McPherson,  47  Or.  73, 

81  Pac.  567  (rehearing  denied  in  47  Or.  85, 

82  Pac.  13),  a  similar  provision  was  held 
to  be,  in  the  narrower  sense,  in  the  nature 
of  a  covenant  running  with  the  land;  but 
see  same  case,  infra,  v.,  on  the  point  that 
lessor  can  also  enforce  the  provision. 

In  Sloan  v.  Cantrell,  6  Coldw.  571,  such 
1  provision  was  held  to  be  a  mere  covenant 
on  the  part  of  the  lessee  unless  there  was 
some  provision  for  re-entry  by  lessor  in 
ease  of  a  breach  thereof.  As  lessor's  notice 
failed  to  even  imply  a  desire  to  sell,  it  was 
beld  to  be  insufficient,  so  the  question  as 
to  the  right  of  the  transferee  to  the  benefit 
of  the  provision  w;aB  not  raised. 

It  should  be  observed  that  in  all  these 
cases  the  provision  was  not  that  the  lessor 
could  terminate  the  lease,  but  that  in  case 
of  sale  with  notice  by  lessor,  the  tenant 
would  give  up  possession;  and  the  form  of 
the  provision  is  that  of  a  covenant  on  the 
part  of  the  lessee. 

//.   Bight    to    terminate    given    by    in- 
ference. 

In  Johnston  v.  King,  83  Wis.  8,  53  N.  W. 
28,  the  only  provision  regarding  a  sale  was 
L.E_4.1915C. 


"that,  in  case  of  sale  of  said  property  by 
the  said  party  of  the  first  part  at  any 
time  during  said  term,  he  shall  forfeit  to 
the  party  of  the  second  part  as  damages 
the  sum  of  $21;"  and  it  was  held  that  by 
inference  the  lease  gave  the  lessor  the  right 
to  terminate  it  by  a  sale  of  the  premises. 

And  a  like  inference  was,  in  Wallace  v. 
Bahlhom,  68  Mich.  87,  35  N.  W.  834,  drawn 
from  a  provision  in  a  lease  for  a  term  of 
years,  "reserving  the  right  to  sell  part  or 
alL" 

In  Lunke  v.  Egeland,  46  Mont.  403,  128 
Pac.  610,  it  was  held  that  a  termination 
of  the  lease  by  sale  of  the  reversion  was 
contemplated  where  it  was  provided  in  the 
lease  that,  in  case  of  sale,  the  tenant  was 
to  be  paid  by  the  lessor  a  certain  amount 
per  acre  for  breaking  the  land  in  case  the 
sale  should  be  made  after  breaking  and 
before  seeding,  and  a  less  amount  per  acre 
for  all  plowed  but  not  seeded  at  time  of 
sale,  and  although  the  tenant  was  to  have 
by  the  terms  of  the  lease  the  first  chance 
to  purchase  the  premises,  he  could  not  by 
injunction  prevent  the  lessor  from  selling 
the  land.  If  he  had  asked  to  have  the  lessor 
enjoined  from  selling  "without  first  giving 
lessee  the  chance  to  purchase  at  the  same 
price,"  a  different  question  would  have  been 
presented. 

But  a  contrary,  and  it  would  seem  a  some- 
what unreasonable,  rule,  was  adopted  in 
Randolph  v.  Ih-lps,  9  Colo.  20,  10  Pac.  245, 
where  it  was  held  that  no  inference  of  a 
right  to  terminate  the  lease  should  be  drawn 
from  a  provision  as  follows:  "And  it  is 
further  stipulated  and  agreed  by  the  second 
party  that  if  the  first  party  should  sell  or 
dispose  of  his  interest  in  said  premises,  said 
first  party  shall  pay  to  said  second  party  the 
appraised  value  of  all  the  improvements  of 
said  second  party  on  said  premises,  and,  in 
the  event  of  said  appraisement,  each  of 
the  two  parties  to  this  contract  arc  to  ap- 
point a  disinterested  man;  and  if  said  two 
men  cannot  agree  on  the  price  of  said  im- 
provements, said  two  men  are  to  choose  a 
third  man,  and  a  decision  of  a  majority  of 
said  three  men  is  to  be  the  price  of  said 
improvements." 

And  where  there  is  no  provision  in  the 
lease  for  its  termination  on  a  sale,  and 
nothing  that  gives  rise  to  that   right  by 
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V.  Frohock,  8S  111.  584;  Conover  v.  Smith, 
17  N.  J.  Eq.  51,  86  Am.  Dec.  247;  Vanatta 
V.  Brewer,  32  N.  J.  Eq.  286,  6  Mor.  Min. 
Rep.  358 ;  Taylor,  Land  &  T.  Sth  ed.  §§  273, 
276,  277,  279,  524;  Tallman  v.  Coffin,  4  N. 
Y.  134;  Jackson  ex  dcm.  Hardenburgh  v. 
McClallen,  8  Cow.  295;  Gear,  Land.  &  T. 
§  871;  24  Cyc.  1308,  1109,  notes  15-27; 
Berry  v.  Van  Winkle,  2  N.  J.  Eq.  390 ;  Oliver 
V.  Bredl,  25  Pa.  Super.  Ct.  653;  Douglaaton 
Realty  Co.  v.  Hess,  124  App.  Div.  608,  108 
N.  Y.  Supp.  1036;  Handschy  v.  Sutton,  28 
Ind.  1.59 ;  Bartlett  v.  Greenleaf,  11  Gray,  98 ; 
Parsons  v.  Miller,  15  Wend.  661;  McVicar 
V.  Denison,  81  Mich.  348,  45  N.  W.  669: 
Batchelder  v.  Dean,  16  N.  H.  265;  Bales  y. 
Gilbert,  84  Mo.  App.  675;  Willcox  v.  Kehoe, 
4  Ann.  Cas.  437,  and  note,  124  Ga.  484,  4 


L.R.A.(N.S.)  406,  52  S.  E.  896;  Gardner  v, 
Samuels,  116  Cal.  84,  58  Am.  St.  Rep.  136,  47 
Pac.  935;  Bresler  v.  Darmataettvr,  57  Mich. 
311,  23  N.  W.  825 ;  Hood  v.  Hartshorn,  100 
Mass.  1 17,  1  Am.  Rep.  89 ;  Hansen  v.  Meyer, 
81  111.  321,  25  Am.  Rep.  282;  Green  v.  Wick, 
4  Ohio  Dec.  Reprint,  301;  Butler  v.  Manny, 
62  Mo.  497 ;  Hartung  v.  Witte,  59  Wis.  285, 
18  N.  W.  175;  Stanley  v.  Colt,  5  W^all.  119, 
18  L.  ed.  502 ;  Woodruff  v.  Woodruff,  44  N. 
J.  Eq.  349,  1  L.R.A.  380,  36  Atl.  4;  Carroll 
V.  State,  58  Ala.  396;  Boston  Safe  Deposit 
4  T.  Co.  V.  Thomas,  59  Kan.  470,  53  Pac. 
472;  Heaston  v.  Randolph  County,  20  Ind. 
.398;  HoUaday  v.  Frisbic,  36  Cal.  635;  8 
Cyc.  556;  Kasterbrook  v.  Farquharson,  110 
Cal.  317,  42  Pac.  813 ;  Wheeler  v.  Dascorab, 
3  Cush.  285 ;  Knowles  v.  Hull,  97  Mass.  206. 


necessary  implication  is  contained  therein, 
oral  testimony  is  not  admissible  to  show 
such  an  agreement  at  the  time  the  lease  was 
made,  as  that  would  rary  the  terms  of  a 
written  lease  by  oral  testimony.     Ibid. 

///.  Is  provision  a  condition  subsequent 
or  a  special  limitation. 

See  I.,  supra,  as  to  how  provision  may  be 
a  covenant  in  the  broader  sense. 

The  distinction  between  a  condition  sub- 
sequent and  a  special  limitation  is  that,  in 
the  former,  the  words  creating  the  condi- 
tion do  not  originally  limit  the  term,  but 
merely  permit  its  termination  upon  the 
happening  of  the  contingency;  while,  in 
the  latter,  the  words  creating  it  originally 
limit  the  term  to  the  time  of  the  happening 
of  the  contingency;  hence,  when  the  con- 
tingency happens,  the  estate  is  terminated 
as  if  the  term  had  expired.  For  a  general 
discussion  of  this  distinction,  see  note  to 
Hanley  Falls  Creamery  Co.  v.  Milton  Dairy 
Co.  52  L.R.A.(N.S.)  718. 

The  courts  have  not  with  any  degree  of 
satisfaction  indicated  the  nature  of  pro- 
visions in  leases  for  the  termination  of  the 
leasehold  estate  in  case  of  sale  of  the  re- 
version. In  some  cases,  cited  infra,  they 
have  classified  particular  provisions  as  spe- 
cial limitations.  In  at  least  one  case  the 
provision  was  to  classed  notwithstanding 
the  fact  that  it  also  required  a  thirty-day 
notice  to  terminate  the  lease.  The  result 
in  many  other  cases  is  inconsistent  with 
any  theory  except  that  of  a  special  limita- 
tion. The  theory  that  the  particular  pro- 
vision is  a  special  limitation  appears  to 
have  been  readily  adopted  in  cases  where 
no  injustice  would  result  by  the  holding. 
But  in  cases  where  the  tenant,  notwith- 
standing a  sale  of  the  reversion,  has  not 
been  disturbed  or  injured,  there  would  be  a 
palpable  injustice  to  the  landlord  if  the 
tenant  were  allowed  to  plead  an  ipso  facto 
termination  of  the  lease  when  sued  for 
breach  of  the  covenants,  or  if  he  were  al- 
lowed to  collect  the  bonus  provided  by 
the  lease  as  compensation  for  injury  caused 
by  the  termination,  or  if  he  were  al- 
L.R.A.1916C. 


lowed  in  any  way  to  enjoy  possession  and  at 
the  same  time  profit  by  a  technical  ter- 
mination of  the  lease.  Cases  of  this  sort 
have  led  some  courts  into  inconsistencies; 
t.  e.,  they  have  held  that  the  lease  was 
ipso  facto  terminated  by  the  sale,  and  in 
the  same  case  "refused  to  permit  the  ten- 
ant to  profit  by  the  fact  that  the  lease  had 
been  terminated.  Sec  Childs  v.  Skillen,  39 
Misc.  826,  81  N.  Y.  Supp.  348,  infra,  for 
a  good  example  of  this.  In  other  cases  the 
courts  have  held  that  the  landlord  alone 
has  the  right  to  elect  to  terminate  the  lease 
or  to  waive  his  right,  thus  giving  the  pro- 
vision the  force  of  a  condition  subsequent 
to  a  certain  extent,  but  it  is  also  given 
some  of  the  characteristics  of  a  special 
limitation,  for  it  is  held  that  when  the 
landlord  elects  to  terminate,  he  is  not 
required  to  fulfil  all  of  the  conditions  in 
order  to  accomplish  that  end.  See  cases 
cited,  infra,  to  the  point  that  tenant  must 
give  up  possession  and  then  sue  for  the 
bonus.  The  courts  appear  to  be  seeking 
for  a  sound  rule  of  construction  that  will 
permit  the  landlord  to  elect  whether  or  not 
he  will  terminate  the  lease,  and  at  the 
same  time  to  give  to  the  provision  only 
in  case  he  elects  to  terminate  the  force  of 
a  special  limitation. 

It  is  here  suggested  that  a  reasonable 
rule  of  construction  for  these  provisions  is 
that  they  are  enabling,  and  are  not  re- 
strictive of  lessor's  legal  rights.  The  lease 
is  made  with  presumed  knowledge  of  the 
fact  that,  independent  of  any  such  provi- 
sions, and  without  the  consent  of  the  lessee, 
the  lessor  has  the  legal  right  to  sell  and 
transfer  the  reversion  without  terminating 
the  lease  (see  note  to  Glidden  v.  Second 
Ave.  Invest.  Co.  ante,  190).  Where  a  sale  is 
made  without  anything  done  by  either  lessor 
or  his  transferee  to  indicate  that  he  acted 
by  virtue  of  the  provision  in  the  lease,  the 
presumption  is  that  he  did  not  so  act,  but 
that  he  acted  upon  his  legal  right,  indepen- 
dent of  the  provisions.  Words  used  in  the 
provision  giving  the  right  to  sell  are  merely 
declaratory  of  the  lessor's  legal  rights.  In 
such  case,  the  situation  is  exactly  the  same 
as  if  the  lease  had  contained  no  provision 
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Upon  the  sale  of  leased  premises  or  an  aa- 
signment  of  the  lease  by  the  lessor,  the  les- 
sor is  entitled  to  rent  accrued  up  to  the 
time  of  such  sale  or  assignment,  his  grantee 
or  assignee  being  only  entitled  to  rent  ac- 
cruing after  title  to  the  premises  became 
Tested  in  such  grantee. 

Dreyfus  v.  Hirt,  82  Cal.  627,  23  Pac.  193; 
Wise  V.  Pfaff,  98  Md.  576,  66  Atl.  816;  24 
Cyc.  1173;  Hahoncy  v.  Alviso,  51  Cal.  441: 
12  Am.  &  Eng.  Enc.  Law,  733 ;  Devlin,  Deeds, 
1st  ed.  311;  Evans  v.  Enloe,  70  Wis.  345,  34 
X.  \V.  918,  36  N.  W.  22;  Re  Eddy,  10  Abb. 
X.  C.  396;  Spruill  v.  Arrington,  109  N.  C. 
192,  13  S.  E.  779;  Dixon  t.  Nicoolls,  39  111. 
372,  89  Am.  Dec.  312;  Outtoun  v.  Dulin,  72 
Md.  636,  20  Atl.  134;  Dart,  Vend.  &  P.  of 
Real  Estate,  p.  386;  Jolly  v.  Bryan,  86  N.  C. 


457;  Page  v.  Lasbley,  15  Ind.  152;  Burden 
V.  Thayer,  3  Met.  76,  37  Am.  Dec.  117; 
Keeseev.  Sloan,  69  Miss.  369,  11  So.  631; 
Van  Driel  v.  Rosiens,  26  Iowa,  576;  Ken- 
nedy T.  Kennedy,  66  111.  190. 
Mr.  R.  Platnauer,  for  respondent: 
The  proviso  in  the  lease  creates  a  con- 
dition precedent. 

Stockton  V.  Weber,  98  Cal.  433,  33  Pac. 
332;  Friar  v.  Grey,  15  Jur.  816,  5  Exch. 
597;  Porter  v.  Shephard,  6  T.  R.  665,  3 
Revised  Rep.  305;  Robertson  v.  Caw,  3  Barb. 
410:  Rich  v.  Atwater,  16  Conn.  409;  Ormsby 
IT.  Phenix  Ins.  Co.  6  S.  D.  72,  58  N.  W.  301 ; 
Devitt  V.  Kaufman  County,  27  Tex.  Civ. 
App.  332,  66  S.  W.  224;  Brewer  v.  Rust, 
20  Okla.  776,  95  Pac.  233 ;  Gibert  v.  Peteler, 
88  N.  Y.  16.5,  97  Am.  Dec.  785;   Raley  v. 


regarding  a  sale,  for  the  provision  has  not 
been  called  into  operation.  The  provision 
needs  no  construction.  But  if  either  the 
lessor  or  his  purchaser  notify  lessee  to  quit 
the  premises,  offer  him  the  bonus  provided, 
or  do  any  other  act  that,  independent  of 
the  provision,  would  have  no  legal  effect,  in- 
stantly the  provision  is  brought  into  opera- 
tion and  may,  ipto  facto,  terminate  the 
leasehold  estate.  In  such  case,  the  pro- 
vision is  before  the  court  for  construction, 
and  from  the  wording  of  the  particular  pro- 
vision the  court  will  determine  whether  the 
lease  was  ipso  facto,  terminated  or  contin- 
ued because  of  unfulfilled  conditions  on  the 
part  of  the  landlord. 

On  this  principle  of  construction,  the  first 
inquiry  should  be:  Did  the  lessor  sell  in- 
dependently of  the  provision,  or  did  he  ex- 
ercise some  power  which  he  possessed  solely 
by  virtue  of  the  provision?  If  the  former 
alternative  is  true,  the  lease  is  not  termi- 
nated and  the  provision  needs  no  construc- 
tion. But  if  the  latter  alternative  is  proved, 
then  the  court  must  construe  the  provi- 
sion as  to  whether  it  has  the  force  of  a 
special  limitation  or  of  a  condition  subse- 
quent. 

By  this  rule  of  construction  the  evident 
intent  of  the  parties  is  given  full  effect;  the 
legal  right  of  the  lessor  to  sell  without  ter- 
minating the  lease  is  preserved;  no  sound 
legal  principle  is  violated;  no  injustice  is 
done  to  either  party;  and  the  court  is  not 
required  to  adopt  inconsistent  theories  to 
reach  a  just  conclusion. 

This  principle  was  the  basis  of  the  de- 
cision in  Callaghan  v.  Hawkes,  121  Mass. 
298,  where  it  was  held  that  a  clause  in  the 
lease  providing:  "And  the  said  Hawkes 
shall  have  the  right  to  sell  and  dispose  of 
the  farm  and  buildings  at  any  time  covered 
by  this  lease,  by  giving  said  Calaghans  two 
months'  notice  thereof,  and  also  by  giving 
them  the  privilege  of  purchasing  at  the 
same  price  any  other  person  may  offer," 
did  not  prevent  lessor  from  selling  the  re- 
version subject  to  the  lease,  without  no- 
tice and  offer  to  tenant,  since  he  had  that 
njAt  independent  of  any  provisions  in  the 
lease,  and  the  clause  is  enabling,  and  not 
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restrictive, — ^that  the  whole  effect  of  the 
clause  was  to  enable  him  to  terminate 
the  lease  by  notice  and  offer  to  sell  to  the 
tenant. 

And  it  appears  to  have  been  the  basis 
of  the  holding  in  AUenspach  v.  Wagner,  9 
Colo.  127,  10  Pac.  802,  where  the  provision 
was  that  the  lease  should  terminate  if  the 
lessor  sold  the  premises,  but  the  lessor  sold 
subject  to  the  lease,  and  the  purchaser 
offered  to  continue  the  lease.  The  court 
said:  "He  (lessee)  could  not  complain 
that  the  defendant  sold  subject  to  the 
lease,  as  his  right  to  sell  remained  una- 
bridged." 

But  among  the  decisions  generally  there 
is  no  consistency  as  to  the  underlying  prin- 
ciple, although  there  nie  but  few  decisions 
that  could  not  be  reconciled  with  the  prin- 
ciple  above   stated. 

The  court  in  Diepenbbook  T.  Luiz  does 
not  classify  the  provision  for  termination  as 
a  condition,  as  distinguished  from  a  cove- 
nant, but  directs  the  inquiry  to  the  pro- 
viso contained  in  the  provision.  The  main 
provision  was:  "Whenever  sold  (meaning 
the  reversion)  this  lease  shall  cease  and  be 
at  an  end."  The  court  seems  to  have  as- 
sumed that  if  there  had  been  no  proviso 
added,  the  provision,  if  interpreted  literal- 
ly, would  be  a  special  limitation,  and 
a  sale  of  the  premises  without  any  act 
to  indicate  that  lessor  acted  under  the  pro- 
vision would  ipso  facto  terminate  the  lease. 
If  that  assumption  is  correct,  it  could  be 
reconciled  with  the  above-stated  rule  of  con- 
struction, on  the  theory  that  the  language 
used  in  the  provision  is  such  that  it  was 
restrictive  of  lessor's  legal  rights,  hence, 
not  within  the  rule. 

In  Baxter  v.  Providence,  — R.  I.  — ,  40 
Atl.  423,  a  provision  in  a  lease,  which  read: 
"And  the  parties  of  the  first  part,  for  them- 
selves, their  heirs  and  assigns,  further  re- 
serve the  right  to  sell  said  demised  premi- 
ses at  any  time  during  the  said  term  of 
this  lease,  and  in  case  of  such  sale,  the  said 
party  of  the  second  part,  for  himself,  his 
heirs,  legal  representatives,  and  assigns, 
agrees  to  surrender  and  deliver  possession 
of   said  premises  at  once   to  said   parties 


Digitized  by 


Google 


238 


CALIFORNIA  SUPREME  COURT. 


Umatilla  County,  15  Or.  172,  3  Am.  St.  Rep. 
142,  13  Pac.  890;  Huggins  v.  Daley,  48 
L.R.A.  320,  40  C.  C.  A.  12,  99  Fed.  608,  20 
Mor.  Min.  Rep.  377 ;  Smith's  Appeal,  103  Pa. 
559;  Dakin  v.  Williams,  11  Wend.  67;  Me- 
cum  V.  Peoria  4  O.  R.  Co.  21  111.  533. 

The  provision  in  the  lease  that  it  termi- 
nate on  a  sale  of  the  property  is  for  the  bene- 
fit of  the  landlord. 

Foley  V.  Constantino,  43  Misc.  91,  86  N. 
Y.  Supp.  780. 

The  acceptance  by  the  defendant  of  the 
new  lease  constituted  a  surrender  of  the  old 
lease,  which  thereby  became  terminated  by 
operation  of  law  at  the  commencement  of  the 
new  term. 


Jungerman  t.  Bovee,  19  Cal.  354;  En- 
yeart  v.  Davis,  17  Neb.  228,  22  N.  W.  449; 
Fleischner  v.  Citizens'  Real  Estate  &  In- 
vest. Co.  25  Or.  119,  35  Pac.  175. 

But  such  surrender  did  not  operate  as  a 
discharge  of  the  rent  already  due. 

Donnellan  v.  Wood,  4  Cal.  App.  192,  87 
Pac.  235. 

A  grant  of  the  reversion  carries  with  it 
all  rents  that  subsequently  become  due. 

Burden  v.  Thayer,  3  Met.  76,  37  Am.  Dec. 
117;  Hammond  v.  Thompson,  168  Mass.  531, 
47  N.  E.  137;  Dixon  v.  NiccolU,  39  IlL  372, 
89  Am.  Dec.  312;  Kennedy  v.  Kennedr,  66 
111.  190;  Van  Wicklen  v.  Paulson,  14  Barb. 
654;  Marshall  v.  Moseley,  21  N.  Y.  280; 
Mahoncy  v.  Alviso,  51  Cal.  441. 


of  the  first  part,  and  release  any  further 
claim  on  said  demised  premises,"  was  held 
to  be  in  the  nature  of  a  conditional  limita- 
tion, so  that  the  consummation  of  a  sale 
ipso  facto  terminated  the  lease,  and  an  en- 
try by  the  landlord  was  unnecessary  to  ef- 
fect that  result.  But  the  action  was  by 
the  lessor,  so  the  action  would  be  evidence 
that  lessor  acted  under  the  provision. 

In  Miller  v.  Levi,  44  N.  Y.  489,  it  was 
held  that  a  provision  in  a  lease  for  a  term 
of  years  that  the  lessor  may  "terminate 
the  lease  at  the  end  of  any  year,  by  giving 
sixty  days'  previous  notice,  in  case  he  should 
sell  or  desire  to  rebuild,"  is  not  a  condi- 
tion subsequent,  but  a  limitation  of  the 
term,  so  that  a  bona  fide  sale  by  the  lessor, 
followed  by  notice  three  months  before  the 
end  of  the  current  year,  terminated  the 
lease  without  any  further  action,  and  that 
summary  proceedings  could  be  started  at 
the  close  of  the  year  for  possession  on  the 
ground  that  the  tenant  was  holding  over 
without  the  lessor's  consent.  This  holding 
is  wholly  consistent  with  the  rule  of  con- 
struction suggested  supra. 

In  Ronginsky  ▼.  Grantz,  39  Misc.  347,  79 
N.  Y.  Supp.  839,  it  was  held  that  a  pro- 
vision in  a  two-year  lease  that  if  the  lessor 
sold  the  premises  before  the  expiration  of 
the  first  year  of  the  lease,  the  tenant  should 
vacate  and  surrender  the  premises,"  "on  re- 
ceiving a  three  months'  notice  and  the 
equivalent  of  three  months'  rent,"  was  a 
limitation'  of  the  term  so  that  notice  of 
the  sale,  followed  three  months  later  by  a 
tender  of  the  equivalent  of  three  months' 
rent  by  the  lessor,  terminated  the  lease,  and 
that  summaiy  proceedings  could  at  once 
be  started  for  dispossessing  the  lessee. 
This  holding  is  in  harmony  with  the  sug- 
gested rule  of  construction,  but  no  men- 
tion is  made  of  that  rule. 

And  in  Bruder  v.  Geisler,  47  Misc.  370, 
94  N.  Y.  Supp.  2,  the  provision  was  that 
upon  the  happening  of  the  contingency 
(the  report  does  not  reveal  what  the  con- 
tingency was),  the  tenant  "agrees  to  can- 
cel said  lease;"  and  the  court,  following 
Miller  v.  Levi,  supra,  held  that  this  was  a 
special  limitation,  and  that  it  did  not  re- 
quire the  consent  of  the  tenant  to  cancel 
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the  lease  when  the  contingency  happened. 
In  Morton  v.  Weir,  70  N.  Y.  247,  the  lease 
before  the  court  contained  this  clause:  "In 
the  event  of  the  said  party  of  the  first  part 
selling  or  agreeing  to  sell  and  convey  said 
described  premises  to  any  purchaser  there- 
of, this  lease  shall  be  canceled  and  at  an 
end ;  but  the  purchaser  thereof,  or  the  party 
of  the  first  part  thereto,  or  their  assigns, 
shall  pay  to  the  party  of  the  second  part  a 
fair  and  just  price  or  consideration  for  all 
permanent  improvements  on  said  premises, 
and  in  case  the  parties  hereto  or  their  as- 
signs cannot  agree  upon  such  valuation, 
then  the  same  is  to  be  sulmiitted  to  arbi- 
tration tmder  and  in  accordance  with  the 
provisions  of  the  statute  in  such  case  made 
and  provided."  In  a  suit  by  the  tenant 
against  the  lessor  to  recover  the  value  of 
his  improvements,  the  court  said:  "By 
the  terms  of  the  demise  the  defendant  re- 
served the  right  to  sell  the  demised  premi- 
ses, and  the  parties  covenanted  that  upon 
such  sale  or  agreement  to  sell,  the  lease 
should  be  determined  and  the  term  ended, 
and  that  defendant  would  pay  the  lessee 
a  fair  and  just  price  or  consideration  for 
all  permanent  improvements  erected  on  said 
premises  by  the  tenant.  It  was  also  stipu- 
lated that  in  case  the  parties  could  not 
agree  upon  the  value  of  the  improvements, 
the  same  should  be  submitted  to  arbitra- 
tion. The  defendant  availed  himself  of  the 
right  reserved,  and  sold  and  conveyed  the 
premises  absolutely,  without  reservation  or 
exception,  and  the  grantee  thereby  acquired 
a  title  to  the  premises  unencumbered  by 
the  lease,  and  perfect  as  against  the  ten- 
ant. The  latter  had  no  right  to  occupy  un- 
der the  lease  after  the  sale  of  the  premises. 
He  would  not  have  been  bound  to  attorn 
to  the  grantee  and  occupy  under  him  if 
the  latter  had  been  willing  to  regard  the 
lease  as  still  in  force,  and  the  tenancy  as 
continuing,  of  which  there  is  no  evidence. 
Upon  the  sale  the  term  ended  by  force  of 
the  agreement,  and  the  ri^t  of  the  tenant 
to  compensation  became  absolute;  and  upon 
the  refusal  of  the  defendant  to  submit  the 
value  to  arbitration,  a  present  right  of 
action  arose,  and  the  right  to  recover  by  ac- 
tion was  perfect."    The  ooiirt  did  not  say 
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Melvin,  J.,  delivered  the  opinion  of  the 
court: 

This  cause  was  decided  by  the  district 
court  of  appeal  of  the  third  appellate  dis- 
trict, and  a  rehearing  was  granted  in  order 
that  we  might  further  examine  the  au- 
thorities applicable  to  the  lease  involved 
in  the  litigation.  After  careful  examina- 
tion of  the  authorities  cited  and  of  the  ar- 
guments of  counsel  presented  in  their  briefs, 
we  have  adopted  the  opinion  of  the  district 
court  of  appeal,  written  by  Mr.  Justice 
Burnett,  which  is  as  follows: — 

"The  action,  based  upon  a  lease  of  agri- 
cultural lands  from  one  R.  W.  Brown  to 
defendant,  is  to  recover  the  rental  which, 
under  the  terms  of  said  lease,  became  due 


on  November  15,  1906.  .The  lease  was  ex- 
ecuted on  November  11, 1906,  and  on  Novem- 
ber 10,  1906,  Brown  conveyed  the  premises, 
together  with  'the  reversion  and  reversions, 
remainder  and  remainders,  rents,  issues, 
and  profits  thereof,'  to  plaintiff. 

"The  main  controversy  is  over  the  proper 
construction  of  the  following  clause  in  said 
lease:  'It  is  agreed  by  and  between  the 
parties  hereto,  that  the  party  of  the  first 
part  may  sell  the  demised  premises  at  any 
time  during  the  said  term.  Whenever  sold 
this  lease  shall  cease  and  be  at  an  end,  pro- 
vided that  the  party  of  the  first  part  dtall 
then  pay  to  the  party  of  the  second  part, 
for  all  improvements  placed  upon  the  de- 
mised premises  to  the  time  of  such  sale,  in- 


that  this  provision  was  a  special  limitation, 
but  it  gave  to  it  that  force. 

In  Childs  v.  Skillin,  39  Misc.  825,  81 
X.  Y.  Supp.  348,  the  lease  provided  that  if 
ilie  premises  were  sold  at  any  time  before 
the  end  of  the  term,  then  from  the  date 
of  the  sale  all  further  payments  of  rent 
should  cease,  and  all  money  paid  as  rental 
should  be  refunded  before  the  lessee  could 
be  required  to  deliver  up  possession,  and 
"possession  shall  be  given  upon  the  receipt 
of  thirty  days'  notice;"  and  it  was  held 
that  although  a  sale  took  place  during  the 
term,  yet,  if  the  tenant  was  not  disturbed 
in  his  possession  and  enjoyment  of  the 
premises  before  the  end  of  his  term,  he 
was  not  entitled  to  any  refund  of  rent, 
and  if  he  held  over  the  term  he  could  be 
dispossessed  by  the  purchaser  by  summary 
proceedings  the  same  as  if  the  lease  had 
contained  nothing  about  a  sale  of  the 
premises.  The  court  held  that  by  force  of 
the  provisions  a  sale  of  the  premises  ter- 
minated the  lease  ipso  facto,  and  cited 
Morton  v.  Weir  and  Miller  v.  Levi,  supra; 
but  it  is  not  very  apparent  how  such  hold- 
ing was  reconciled  with  the  principal  hold- 
ing in  the  case.  It  would  appear  that  the 
tenant  was,  after  the  sale,  in  possession 
under  a  terminated  lease,  with  the  right 
to  hold  such  possession  until  he  received 
his  refund.  By  exercising  his  right  until 
the  end  of  the  original  term,  he  lost  his 
right  to  both  the  refund  and  the  possession. 
The  court  appears  to  have  given  effect  prop- 
erly to  the  evident  intent  of  the  parties 
contrary  to,  and  not  because,  of  its  inciden- 
tal holding.  If  the  court  had  based  its 
decision  upon  the  principle  stated  supra, 
and  had  held  that  the  lease  was  not  ter- 
minated by  the  sale  for  the  reason  that 
the  sale  was  made  independently  of  the 
provision,  instead  of  attempting  to  construe 
a  provision  that  was  not  properly  before 
it  for  construction,  the  same  conclusion 
would  have  been  reached  consistently. 

The  decision  in  Foley  v.  Constantino, 
43  Misc.  91,  86  N.  Y.  Supp.  780,  is  very 
similar  to  that  rendered  in  Diepenbrock  v. 
Luiz,  it  being  held  that  the  condition  (it 
appears  to  have  been  assumed  that  the 
provision  was  a  condition,  and  not  a  cove- 
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nant)  was  solely  for  the  benefit  of  the  lessor 
and  his  successors  in  title.  The  lessee  had 
been  notified  of  the  sale,  but  had  not  been 
notified  to  vacate,  and  he  remained  in  pos- 
session. When  suit  was  brought  by  the 
transferee  for  possession  because  of  non- 
payment of  rent,  it  was  held  that  the  les- 
sor and  transfexee  had  waived  their  right 
to  terminate  the  lease  under  the  condition, 
and  that  the  tenant  could  not  successfully 
claim  the  benefit  thereof.  The  lease  con- 
tained two  provisions:  one  for  a  deposit 
of  $265  to  secure  the  payment  of  rent  and 
the  performance  of  covenants,  and  the  other 
was  a  provision:  "That  should  the  party 
of  the  first  part  sell  the  said  premises  she 
shall  give  to  the  said  party  of  the  second 
part  (tenant)  sixty  days'  notice  in  writing, 
said  sum  of  two  hundred  and  sixty-five 
dollars  ($265)  together  with  five  hundred 
dollars  ($500)  to  surrender  said  premises, 
and  the  said  party  of  the  second  part  on  re- 
ceiving said  sixty  (60)  days'  written  notice, 
said  sum  of  two  hundred  and  sixty -five 
dollars  ($265)  together  with  five  hundred 
dollars  ($500)  will  surrender  said  premises 
to  the  said  party  of  the  first  part  and  not 
otherwise." 

In  Dudley  v.  Estill,  6  Leigh,  662,  the 
lessee  covenanted  that  if  the  lessor  should 
make  a  fair  sale  of  the  premises  during 
the  term  for  $10,000,  one  half  cash  and  the 
other  half  in  four  annual  instalments,  then 
the  lessee  should  give  up  possession  at  the 
end  of  the  year  in  which  the  sale  was  made, 
and  it  was  held  that  this  provision  was 
made  wholly  for  the  benefit  of  the  lessor, 
and  that  a  sale  at  a  price  and  on  terms 
more  favorable  to  the  lessor  than  were  con- 
tained in  the  covenant  would  have  enabled 
the  lessor  to  terminate  the  lease  at  the  end 
of  the  year  if  he  had  wished  to  do  so,  but 
that  such  sale  did  not  ipso  facto  terminate 
the  lease;  i.  e.,  a  sale  that  would  enable 
the  lessor  to  terminate  the  lease  did  not 
of  itself  work  a  termination,  for  the  reason 
that  lessor  could  waive  the  right  to  termi- 
nate. The  same  conclusion  would  be  reached 
by  holding  that  the  sale  was  made  independ- 
ently of  the  provision. 

In  Stewart  v.  Pier,  58  Iowa,  15,  11  N.  W. 
711,  the  clause  in  the  lease  was  as  follows: 
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eluding  the  cost  ot  all  ditches,  built  thereon 
by  the  latter  and  all  crops  then  growing 
thereon,  the  value  thereof  to  be  agreed  upon 
by  the  parties  hereto,  and  if  they  do  not 
agree  the  value  thereof  shall  be  fixed  by  two 
disinterested  persons  selected  for  that  pur- 
pose, by  the  parties,  hereto,  and  if  they 
fail  to  agree  by  a  third  person  selected  by 
them  for  that  purpose,  and  a  majority  of  the 
three  shaU  fix  the  value  of  such  improve- 
ment, and  the  cost  of  such  ditches,  and  the 
value  of  such  crops,  and  as  so  fixed  shall  be 
paid  by  the  party  of  the  first  part  to  the 
party  of  the  second  part.' 

"It  is  the  contention  of  appellant  that  the 
lease  was  terminated  the  instant  a  bona 
fide  sale  was  effected  by  the  lessor,  while 
respondent  claims  that  the  termination  wa.-i 


subject  to  the  further  condition  of  payment 
of  the  value  of  the  improvements.  In  other 
words,  the  parties  differ  as  to  whether  the 
clause  providing  for  said  payment  consti- 
tutes a  covenant  or  a  condition.  Appellant 
insists  that  in  harmony  with  the  rule  of 
construction  that  every  word  is  to  be  un- 
derstood in  its  ordinary  and  popular  sensn, 
we  may  adopt  any  of  the  following  defini- 
tions of  'provided'  as  given  by  Webster,  to 
wit:  'On  condition;'  'by  stipulation'  'with 
the  understanding.'  Substituting  these  var- 
ious definitions  for  'provided'  he  argues  that 
'with  the  understanding'  harmonizes  perfect- 
ly with  the  text.  'It  creats  no  discord,  and 
does  not  limit  the  meaning  and  effect  of  thai 
which  precedes  or  succeeds  it,  much  less 
nullify  and  render   meaningless   important 


"That  this  lease  is  subject  to  and  is  termin- 
ated by  the  sale  of  said  premises  herein 
leased,"  etc.  A  contract  for  sale  was  made 
within  the  term,  but,  by  the  terms  thereof, 
the  sale  was  not  to  be  fully  consummated 
until  the  end  of  the  term;  and  it  was  held 
that  there  was  no  such  sale  as  would  oper- 
ate to  terminate  the  lease,  and  entitle  the 
lessee  to  the  compensation  provided  in  the 
lease  in  case  of  sale.  It  was  said  that  the 
parties  to  the  lease  contemplated  such  a 
sale  as  would  deprive  the  tenant  of  posses- 
sion before  the  end  of  the  term. 

In  Gunsenhiser  v.  Binder,  206  Mass.  434, 
02  N.  £.  705,  it  was  held  that  a  provision 
in  a  lease  for  ten  years  that  "if  the  lessor 
at  any  time  after  the  expiration  of  the  first 
five  years  of  this  lease  desires  to  sell  the 
land,  this  lease  may  be  terminated  on 
thirty  days'  notice,  in  writing,  of  the  lessor's 
determination,  and  the  payment  by  the  said 
lessor  to  the  lessee  of  the  sum  of  $400 
as  liquidated  damages  for  the  termination  of 
said  lease,  and  upon  such  termination  the 
lessee  shall  remove  any  building  within  the 
said  thirty  days  and  quietly  and  peaceably 
yield  up  the  possession  of  the  premises  upon 
said  payment  of  $400,"  constituted  a  con- 
ditional limitation  of  the  lease,  and  not  a 
mere  covenant;  that  it  was  not  necessary 
for  the  lessor  (in  this  case  it  was  the  trans- 
feree of  the  reversion,  but  that  fact  was  not 
discussed  by  the  court,  it  being  merely 
stated  in  connection  with  a  provision  in  the 
lease,  that  "this  lease  shall  bind  the  parties 
and  their  executors,  administrators,  and 
assigns")  to  enter  into  a  binding  agreement 
to  convey  the  premises  or  to  enter  upon  the 
land  in  order  to  terminate  the  lease;  that 
a  bona  fide  desire  on  the  part  of  lessor  to 
sell  the  premises,  with  notice  to  that  effect 
to  the  tenant,  together  with  a  tender  of 
$400  after  five  years  had  expired,  terminated 
the  lease  thirty  days  thereafter.  And  in 
Binder  v.  Gunsenhiser,  217  Mass.  S18,  105 
N.  E.  459,  it  was  held  that  the  tenant's  re- 
fusal to  accept  the  tender  of  the  $400  and 
to  vacate  the  premises  within  the  thirty 
days  after  the  notice  and  until  evicted  es- 
topped him  from  recovering  the  $400,  since 
the  payment  of  the  money  was  conditional 
L.R.A.1916C. 


upon  the  lessee's  concurrent  surrender  of 
the  premises  within  thirty  days  after  notice. 
Here  the  facts  show  that  the  landlord  was 
acting  under  the  provision. 

And  in  Outhouse  v.  Baird,  121  .4pp.  Div. 
556,  106  N.  Y.  Supp.  246,  affirmed  in  127 
App.  Div.  917,  111  N.  Y.  Supp.  1133,  it  was 
held  that  the  lessee,  who  failed  to  vacate 
on  thirty  days'  notice,  agreeably  to  a  clause 
in  the  lease  providing  that  he  should  do 
so  if  the  lessor  sold  the  property  during 
the  term,  and  who  had  to  be  removed  by 
summary  proceedings,  was  not  entitled  to 
recover  the  value  of  crops  put  out  before 
the  service  of  the  notice,  for  which  he  was 
to  receive  compensation,  under  the  terms 
of  the  lease,  if  he  gave  up  possession  upon 
thirty  days'  notice. 

But  if  lessee  does  give  up  possession  in 
compliance  with  the  notice,  lie  has  the  right 
to  collect  the  full  compensation  for  which 
the  lease  stipulates  for  the  loss  of  the  re- 
mainder of  his  term,  and  his  right  to  do  so 
is  unaffected  by  the  fact  that  the  lessor 
failed  to  consummate  the  sale,  m  by  the  fact 
that  the  lessee  held  possession  a  few  days 
over  the  time  allowed  bv  the  notice.  Dierig 
V.  Callahan,  36  Misc.  30,"  70  N.  Y.  Supp.  210, 
second  appeal  in  36  Misc.  854,  74  N.  Y. 
Supp.  1124. 

IT.  Colorable  sales. 

The  lessee  may  defend  against  any  action 
based  upon  the  theory  that  the  lease  is  or 
can  be  terminated  by  a  sale,  by  proving  that 
the  sale  was  merely  a  colorable  sale;  i.  e., 
merely  a  formal  transfer,  with  no  bona  fide 
intent  to  transfer  lessor's  estate,  made  mere- 
ly for  the  purpose  of  terminating  the  lease 
(C^le  v.  Hubbel,  1  Gal.  App.  357,  82  Pac. 
217;  Dunn  v.  Jaffray.  36  Kan.  408,  13  Pac. 
781;  Muzzy  v.  Den,  £5  N.  J.  L.  471:  Ela  v. 
Bankes,  37  Wis.  89;  Budlong  v.  Budlong, 
31  Wash.  228,  71  Pac.  751 )  ;  but  the  motive 
actuating  lessor  in  making  a  bona  fide  sale 
does  not  affect  the  question  as  to  the  ter- 
mination of  the  lease,  so  he  may  make  a 
bona  fide  sale  for  the  express  purpose  of 
terminating  the  lease  (Ela  v.  Bankes,  37 
Wis.  89), 
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portions  of  the  paragraph  in  which  it  is 
found.  On  the  other  hand,  the  substitution 
of  the  definition  "upon  condition"  creates  in- 
consistency, inharmony,  and  discord.  It 
practically  eliminates  succeeding  sentences 
where  careful  provision  is  made  for  the 
ascertainment  and  payment  of  the  amount, 
Mrhile  its  effect  on  the  preceding  sentence, 
"whenever  sold  this  lease  shall  cefise  and  he 
at  an  end,"  is  to  convert  an  absolute,  posi- 
tive, and  emphatic  declaration  into  a  quali- 
fied statement,  the  effect  of  which  depends 
upon  the  will  of  one  of  the  parties  jointly 
making  it.' 

"It  is  undoubtedly  true,  as  claimed  by  ap- 
pellant, that  stipulations  in  a  contract  are 
not  construed  as  conditions  precedent  un- 
less   that   construction    is   made   necessary 


I  by  the  terms  of  the  contract.  Deacon  v. 
Blodgct,  111  Cal.  418,  44  Pac.  159;  An- 
tonelle  v.  Kennedy  &  S.  Lumber  Co.  140 
Cal.  318,  73  Pac.  966.  There  are  also  well- 
considered  cases  holding  that  'provided'  does 
not  necessarily  impose  a  condition.  In 
Hartung  v.  Witte,  59  Wis.  286,  18  N.  W. 
177,  it  is  said:  'But  the  words,  "upon  the 
express  condition,"  as  here  used,  or  the 
words  "if  it  shall  so  happen,"  or  provided, 
however,"  and  the  like,  do  not  always  make 
a  condition,  and  it  is  often  a  nice  question 
to  determine  whether  it  is  a  condition  or  a 
covenant;  and  courts  always  construe  simi- 
lar clauses  in  a  deed  as  covenants  rather 
than  as  conditions,  if  they  can  reasonably 
do  so.'  (2  Washb.  Real  Prop.  4.) 

"In  Stanley  v.  Colt,  6  Wall.  119,  18  L.  ed. 


But  it  has  been  held  that  if  the  purchas- 
er offers  to  continue  the  lease,  the  premises 
having  been  sold  subject  thereto,  the  tenant 
cannot  question  the  good  faith  of  the  sale. 
Allenapach  v.  Wagner,  9  Colo.  127,  10  Pac. 
802. 

And  it  has  been  held  that  the  tenant  can- 
not, if  the  purchaser  offers  to  continue  the 
lease,  prove  that  the  purchaser's  title  is  im- 

gerfect.  Dean  v.  Fail",  8  Port.  (Ala.)  491. 
ut  this  holding  would  appear  to  be  incon- 
sistent with  cases  cited  in  note  to  Glidden 
V.  Second  Ave.  Invest.  Co.  subdiv.  VI.  d, 
ante,  190.  Such  sale,  subiect  to  the  lease, 
does  not  bring  the  sale  clause  into  opera- 
tion. 

And  if  the  tenant  gives  up  possession  in 
compliance  with  the  landlord's  notice  that 
he  has  sold  and  desires  possession,  the 
tenant  is  entitled  to  the  stipulated  damages 
or  compensation  although  the  sale  was  mere- 
ly a  colorable  one  (Davis  v.  Schweikert,  130 
Cal.  143,  62  Pac.  411);  or  if  lessor  failed 
to  consummate  the  sale  (Dierig  v.  Callahan, 
35  Misc.  30,  70  N.  Y.  Supp.  210,  second 
appeal  in  36  Misc.  854,  74  K.  Y.  Supp. 
1124). 

The  question  as  to  whether  or  not  the  sale 
was  bona  flde  is  one  of  fact  for  the  jury 
upon  the  evidence.  Davis  v.  Schweikert, 
supra;  Dunn  v.  Jaffray,  36  Kan.  408,  13 
Pac.  781;  Muzzy  v.  Den,  25  N.  J.  L.  471; 
Ela  V.  Bankes,  37  Wis.  89. 

If  the  sale  is  bona  flde,  the  fact  that  the 
purchaser  was  lessor's  wife  will  not  make 
it  colorable,  but  is  to  be  considered  along 
with  other  facts  as  evidence  upon  the  ques- 
tion of  good  faith  in  the  sale.  Davis  v. 
Schweikert,  supra;  Budlong  v.  Budlong,  31 
Wash.  228,  71  Pac.  751;  Ela  v.  Bankes, 
37  Wis.  89. 

And  the  same  rule  applies  where  the 
lessor  is  a  firm,  and  the  sale  is  made  to  a 
member  thereof.  Dunn  v.  Jaffray,  36  Kan. 
408,  13  Pac.  781. 

In  Aydlett  v.  Pendleton,  114  N.  C.  1,  18 
S.  E.  971,  ruling  Aydlett  v.  Neal,  114  N. 
C.  7,  18  S.  E.  973,  where  a  lease,  made  by 
the  owner  and  his  wife  for  the  purpose  of 
enabling  lessee  to  erect  a  building  upon  the 
leased  premises,  provided  that  the  lessee 
Ua.A.1915C. 


should  have  entire  control  of  such  building, 
and  that  the  lease  should  continue  until 
the  lessors  should  sell  the  lot,  they  to  give 
lessee  or  his  assigns  thirty  davs'  notice 
after  the  sale  to  remove  the  buiFding,  and 
after  lessor  had  conveyed  a  life  estate  in 
the  lot  to  his  wife,  with  remainder  over  to 
others,  and  the  wife  had  conveyed  to  another 
her  life  estate,  it  was  held  that  the  pur- 
chaser of  the  life  estate  was  the  proper 
person  to  give  the  notice  of  termination  of 
the  lease  to  lessee,  and  that  there  was  no 
necessity  for  the  remainderman  to  join  in 
the  notice;  also  that  such  notice  of  the 
sale  and  of  the  purchaser's  intention  to  ter- 
minate the  lease  was  sufficient  to  terminate 
it  without  including  a  notice  to  lessee  to 
remove  his  building. 


v.  Who  enforces  provision. 

If  the  principle  stated  under  subdiv. 
III.,  supra,  is  correct,  the  tenant  rarely  has 
the  opportunity  of  enforcing  the  provision 
to  terminate.  Only  when  the  lessor's  acts 
constitute  a  termination  does  the  tenant 
become  interested,  and  then  his  interest  is 
rather  in  the  enforcement  of  the  subsidiary 
provisions  which  become  operative  because 
of  the  termination.  The  cases  here  cited 
have  reference  to  the  rights,  as  between 
lessor  and  his  vendee,  to  enforce  die  provi- 
sion. 

Where  the  lease  provides  for  the  termi- 
nation of  the  leasehold  estate  upon  a  sale 
by  lessor,  the  purchaser  of  the  reversion 
may  enforce  the  provision.  Miller  v.  Jenk- 
ins, 95  Ark.  144,  128  8.  W.  866;  McClung 
V.  McPherson,  47  Or.  73,  81  Pac.  667,  re- 
hearing denied  in  47  Or.  86,  82  Pac.  13;  and 
see  other  cases,  infra. 

And  where  the  lease  provides  that  lessee 
must  give  up  possession  in  case  of  a  sale  by 
the  lessor,  upon  receiving  notice  for  a  rea- 
sonable time,  the  vendee  of  the  reversion  is 
the  proper  person  to  give  the  notice.  Mc- 
Clung V.  McPherson,  supra  (but  it  was  here 
held  that  a  notice  in  the  name  of  the  vendor 
would  be  good  also) ;  and  see  other  cases, 
infra. 
16 
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S02,  it  is  declared  that  'The  word  "provid- 
ed," though  an  appropriate  word  to  con- 
stitute a  common-law  condition,  does  not 
invariably  and  of  necessity  do  so.  On  the 
contrary,  it  may  give  way  to  the  intent  of 
the  party  as  gathered  from  an  examination 
of  the  whole  instrument,  and  be  taken  as  ex- 
pressing a  limitation  in  trust.' 

"Similarly  in  Woodruff  v.  Woodruff,  44 
N.  J.  Eq.  353,  1  L.R.A.  380,  16  Atl.  6,  it  is 
said:  'While  the  words  "provided  never- 
theless" and  "upon  the  following  ccmdition" 
are  appropriate  words  to  create  a  condition. 


they  do  not  of  necessity  create  such  an  es- 
tate. They  and  similar  words  will  give 
way  when  the  intention  of  the  grantor,  as 
manifested  by  the  whole  deed,  is  otherwise, 
and  they  have  frequently  been  explained 
and  applied  as  expressing  simply  a  covenant 
or  a  limitation  in  trust.' 

"Indeed,  the  decisions  are  uniform  to  the 
point  that,  while  ordinarily  the  word  'pro- 
vided' indicates  that  a  condition  follows, 
as  expressed  in  Boston  Safe  Deposit  &  T.  Co. 
V.  Thomas,  59  Kan.  470,  53  Pac.  472, 
'there  is  no  magic  in   the  term,   and  the 


In  Buhman  t.  Nickels  &,  B.  Bros.  1  Cal. 
App.  266,  82  Pa.  85,  the  lease  contained  a 
provision  that  in  case  of  a  sale  of  the  de- 
mised premises  the  lessee  "would  quit  and 
surrender  the  demised  premises  upon  thirty 
days'  written  notice,"  and  that  the  lessors 
would  pay  to  the  tenant  the  cost  or  actual 
expense  of  putting  out  any  crop  of  hay  or 
grain  that  he  might  then  have  upon  the 
premises.  The  lessor  sold  the  premises  and 
the  purchasers  served  the  notice  and  offered 
the  compensation.  It  was  held  that  the 
lease  was  terminated,  and  that  an  action  for 
unlawful  detainer  could  be  maintained  at 
the  end  of  the  thirty  days  by  the  purchaser 
against  the  tenant,  who  refused  to  give  up 
possession. 

Where  the  term  of  a  lease  of  uncleared, 
land  was  three  years,  a  stipulation  in  the 
lease  that  whatever  portion  the  lessee 
"clears  during  the  second  and  third  years 
he  is  to  have  and  use  ...  for  the  term 
of  three  years  or  for  three  crops"  runs  with 
the  land,  and  is  binding  upon  the  transferee 
of  the  reversion.  Callan  v.  McDaniel,  72 
Ala.  96,  approved  in  McDaniel  v.  Callan, 
75  Ala.  327. 

A  provision  in  a  lease  that,  in  the  event 
of  a  sale  of  the  reversion  by  lessor  during 
the  term,  possession  by  the  tenant  should 
be  given  up  peaceably  to  the  purchaser  on 
the  lessee's  "being  paid  a  reasonable  valu- 
ation for  the  unexpired  term,"  does  not 
work  a  termination  of  the  lease  upon  merely 
a  sale  of  the  premises  by  the  lessor,  but 
the  lessee  may  hold  possession  to  the  end 
of  the  term  as  tenant  of  the  purchaser 
against  the  will  of  the  latter,  unless  the 
purchaser  elects  to  terminate  the  lease  by 
paying  tenant  a  reasonable  price  for  the 
unexpired  portion  of  the  .term.  McDaniel  v. 
Callan,  supra. 

In  Cooper  v.  Gambill,  146  Ala.  184,  40  So. 
827,  the  lease  before  the  court  contained 
a  provision  that  if  the  lessor  sold  the 
premises,  the  lessee  would  give  up  posses- 
sion within  a  reasonable  time  thereafter; 
and  it  was  held  that  thirty  days  was  a  rea- 
sonable time;  that  the  purchaser  was  the 
proper  person  to  give  the  notice  to  vacate; 
and  that  a  suit  for  unlawful  detainer  after 
the  expiration  of  the  time  specified  in  the 
notice  was  properly  brought  in  the  name  of 
the  lessor,  to  the  use  of  the  purchaser. 

And  where  the  lease  was  for  one  year, 
and  in  case  the  reversion  was  not  sold 
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during  the  year,  the  tenancy  was  to  c<m- 
tinue  for  a  second  year,  but  in  case  of  a 
sale  during  the  year,  and  the  purchaser's 
refusal  to  accept  the  tenant,  the  lease  was 
to  terminate  at  the  close  of  the  first  year, 
a  sale  of  the  premises  during  the  year  and 
a  refusal  by  the  purchaser  to  accept  the 
tenant  was  held,  in  State  ex  rel.  Gillilian 
V.  Municipal  Ct.  123  Minn.  377,  143  N.  W. 
978,  to  convert  the  lease  into  one  for  a 
year  only,  as  if  nothing  had  been  said  about 
a  second  year,  so  that  the  purchaser  could 
evict  the  tenant  at  the  close  of  the  first 
year. 

And  where  the  lease  provided  that  the 
lessee  must  give  up  posaessiou  if  required 
to  do  so  by  vendee  of  the  reversion  in  case 
of  sale,  in  which  event  the  lessor  was  to 
pay  lessee  $250,  the  lessee,  after  giving  up 
possession  on  notice  by  the  vendee,  may 
maintain  an  action  against  the  vendor  for 
the  $250,  even  through  the  premises  were 
sold  "subject  to  the  lease."  Hagen  v.  Hoyt, 
—  Iowa,  — ,  75  N.  W.  647. 

In  Thomason  v.  Gates,  46  Tex.  Civ.  App. 
383,  103  S.  W.  1114,  where  lessee,  on  renting 
the  property  for  a  year,  sent  lessor  a  cneck 
for  the  full  year's  rent,  which  was  accepted 
by  the  lessor  upon  the  condition  "that,  if 
I  make  a  sale  of  the  property  and  have  to 
give  possession  in  order  to  make  the  sale, 
I  will  reserve  the  right  to  terminate  the 
lease  at  the  time;  but  if  purchaser  should 
not  demand  possession  until  January  1, 
1907,  I  will  not  want  to  terminate  the 
lease,"  the  premises  were  soon  afterwards 
sold,  the  purchaser  understanding  that  he 
was  to  have  immediate  possession;  it  was 
held  that  the  purchaser  had  a  right  to  dis- 
possess the  tenant,  although  nothing  was 
said  in  the  transfer  about  possession. 

But  it  has  bem  held  that  a  notice  by  the 
lessor,  purporting  to  terminate  tlie  tenancy 
in  ninety  days,  together  with  a  tender  of 
the  stipulated  amount  of  damages  there- 
for, pursuant  to  the  provisions  of  the  lease 
that,  in  the  event  of  a  sale,  the  parties  of 
the  first  part  might  declare  the  lease  null 
and  void,  etc.,  is  sufficient  to  terminate  the 
lease.  Lewis  v.  Agoure,  8  Cal.  App.  146, 
96  Pac.  327.  And  see  McClung  v.  McPher- 
son,  supra,  holding  that  notice  by  either 
the  vendor  or  vendee  is  good. 

In  Pepper  v.  Butler,  37  U.  C.  Q.  B.  253, 
the  lease  before  the  court  contained  a  pro- 
vision that  "if  the  lessor  at  any  time  shall 
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clause  in  a  contract  is  to  be  construed  from 
the  words  employed  and  from  the  purpose 
of  the  parties,  gathered  from  the  whole  in- 
strument.' 

"Rerpondent,  on  the  contrary,  quotes 
from  Rich  v.  Atwater,  16  Conn.  400 ;  Robert- 
sou  V.  Caw,  3  Barb.  410,  and  De  Vitt  v. 
Kaufman  County,  27  Tex.  Civ.  App.  332, 
66  S.  W.  224,  to  the  effect  that  the  word 
'provided'  means  'on  condition,'  and  is  the 
appropriate  word  for  creating  a  condition 
precedent. 

"It  is  admitted  by  appellant  that  it  is  an 


apt  word  for  that  purpose,  but  he  contends! 
that  to  so  interpret  it  would  be  against  the 
evident  intention  of  the  parties. 

"Reflecting,  however,  that  the  lease  was 
for  the  term  of  five  years,  and  that  valuable 
improvements  were  likely  to  be  made  by  the 
lessee,  and  that  the  lessor  wanted  to  be  in  a 
position  to  avail  himself  of  any  favorable  op- 
portunity to  sell  the  premises  to  advantage, 
what  is  more  reasonable  than  the  conclusion 
that  the  lessor  desired  to  retain  an  option 
to  terminate  the  lease  if  the  would-be  pur- 
chaser should  demand  that  the  premises  be 


have  an  opportunity  to  sell  the  lot  the  deed 
(lease)  shall  be  canceled,  and  the  lessee 
shall  give  up  the  place,"  the  lessor  sold 
the  reversion  and  afterward  notified  the 
lessee,  who  remained  in  possession  until 
some  rent  had  accrued.  In  an  action  by 
the  purchaser  against  the  lessee  for  the 
rent,  it  was  held  that  the  lease  was  not 
terminated;  that  the  clause  gave  the  lessor 
the  option  to  terminate  the  lease  when 
about  to  sell  the  reversion,  but  that,  after 
the  sale,  he  had  no  longer  the  right;  hence, 
his  notice  was  not  effective;  that  the  lessee 
was  liable  to  the  transferee  of  the  reversion 
for  the  after-accrued  rent  during  the  full 
term  of  the  lease. 

Tl.  Miscellaneous  holdings. 

The  holding  in  Newell  t.  Magee,  30  Ont. 
Kep.  550,  was  that  the  word  "tenant,"  in 
a  provision  that  in  case  of  a  sale  the  lessee 
would  give  up  possession  and  allow  any 
incoming  "tenant"  to  plow  the  land  after 
harvest,  includes  the  purchaser  of  the 
premises. 

In  Seaman  v.  Civill,  46  Barb.  267,  31 
How.  Pr.  52,  the  lease  provided  that  "in 
case  the  said  Civill  shall  sell  the  said  prev- 
ises at  any  time  after  the  first  two  years 
[the  term  was  for  five  years],  he  shall  pay 
to  to  said  Seaman  $50,  and  allow  him  to 
gather  the  crops  then  sown  or  planted 
upon  said  premises,  and  Seaman  to  give 
up  to  said  Civill."  The  lessor,  after  the 
first  two  years,  sold  the  premises  to  the 
lessee.  The  action  was  by  lessee  against 
the  lessor  for  the  $50,  and  it  was  held  that 
the  intention  of  the  parties,  as  gathered 
from  the  whole  provision  and  from  the  fact 
that  no  provisions  for  the  payment  of  the 
$50  had  been  made  in  adjusting  the  pur- 
chase price,  was  that  the  money  was  to 
be  paid  only  in  case  the  tenant  should  be 
required  to  give  up  possession  of  the  prop- 
erty because  of  a  sale  to  a  third  party. 

In  Zole  T.  Zule,  24  Wend.  76,  35  Am. 
Dec.  600,  where  there  was  a  clause  in  the 
lease  permitting  the  lessor  to  sell  at  any 
time,  and  he  sold  between  rent  days,  it 
was  held  that  there  could  be  no  apportion- 
ment of  the  rent  so  that  lessor  could  not 
collect  rent  for  the  time  between  the  last 
rent  day  before  the  sale  and  the  latter 
date.  This  case  was  cited  and  followed  in 
Kichohon  v.  Munigle,  6  Allen,  215. 
L.R.A.1915C. 


The  tenant  is  entitled  to  emblements  as 
against  the  purchaser  of  the  reversion  when 
the  sale  has  terminated  the  leasehold  estate 
bv  the  terms  of  the  lease.  Harwood  v. 
Williams,  161  Mich.  368,  126  N.  W.  475. 

In  People's  Bank  &,  T.  Co.  v.  Tissier 
Hardware  Co.  154  Ala.  103,  45  So.  624,  a 
lease  containing  a  stipulation  that  "at  the 
expiration  of  their  lease,  the  second  party 
shall  have  the  option  of  renewing  the  same, 
from  one  to  five  terms  of  two  years  each, 
subject  only  to  a  sale  of  said  property,  by 
giving  notice,"  etc.,  was  construed  so  that 
the  expression,  "subject  only  to  a  sale  of 
said  property,"  relates  to  the  word  "option," 
and  not  to  the  number  of  terms  for  which 
the  lease  might  be  renewed,  so  that  the 
lease  having  been  renewed  before  the  sale, 
the  purchaser  could  not  oust  the  tenant 
until  the  end  of  the  renewal  term. 

In  Hickox  v.  Seegner,  123  Wis.  128,  10] 
N.  W.  357,  a  clause  in  a  lease  dated  October 
15,  1899,  for  a  term  of  five  years,  which 
provided  that  "this  lease  will  expire  after 
three  years  from  October  16,  1899,  if  the 
leased  property  is  sold,"  was  construed  to 
mean  that  if  the  sale  took  place  after  three 
years  from  the  date  of  the  lease,  the  lessee's 
estate  terminated  at  once,  and  the  court 
refused  to  adopt  the  construction  that 
would  terminate  the  lease  at  the  end  of  the 
three  years,  provided  tlie  property  had  been 
sold  prior  to  that  time. 

In  Lumbers  v.  Gold  Medal  Furniture 
Mfg.  Co.  30  Can.  S.  C.  66,  it  was  hold  that 
an  agreement  for  a  sale  of  the  premises  by 
the  lessor,  although  oral,  and  therefore 
within  the  statute  of  frauds,  was  a  "dis- 
position" of  the  premises  within  the  mean- 
ing of  a  clause  in  a  lease  of  tiie  premises 
providing  "that  in  the  event  of  the  lessor 
disposing  of  the  factory  the  lessees  will 
vacate  the.  premises  if  necessary  on  re- 
ceiving six  month's  notice,  or  a  bonus  of 
$350;"  at  least,  to  the  extent  that  the  les- 
sor, who  gave  the  required  notice  in  good 
faith,  cannot  be  held  liable  for  damages 
caused  to  the  lessee,  who  acted  upon  the 
notice  and  vacated  the  premises  at  a  loss 
to  himself,  under  a  subsequent  arrangement 
with  the  lessor,  before  the  six  months  had 
expired,  either  upon  the  theory  that  the 
damages  were  caused  by  false  representa- 
tions of  lessor,  or  on  the  theory  that  there 
was  a  breach  of  the  quiet-enjoyment  cove- 
nant in  the  lease.  J.  W.  M. 
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conveyed  free  from  encumbrance?  Of  course, 
it  is  only  in  view  of  such  a  contingency 
that  there  would  be  any  reason  for  leaving 
the  lessor  a  choice  as  to  the  payment  for  the 
improvements.  It  would  hardly  be  supposed 
that  he  was  so  generous  as  to  chose  to  pay 
unless  the  exigency  of  a  profitable  sale  made 
it  to  his  advantage  to  do  so.  On  the  other 
hand,  the  lessee  would  hardly  be  willing  to 
have  his  valuable  leasehold  interest  de- 
stroyed at  any  time  by  a  sale  without  at 
least  some  protection  for  his  outlay  on  the 
property.  And  he  might,  quite  naturally, 
desire  more  security  than  the  mere  personal 
covenant  of  the  lessor  to  pay  him  for  his  im- 
provements. He  would,  therefore,  as  a  rea- 
sonable man,  insist  that  if  the  lessor  is  to 
have  the  privilege  of  selling  the  property 
at  any  time,  and  desires  thereby  to  ter- 
minate the  lease,  it  must  be  upon  the  con- 
dition that  he  pay  for  the  improvements. 
It  would  immediately  occur  to  the  parties, 
however,  that  in  the  case  the  improvements 
are  to  be  paid  for  some  question  might 
arise  as  to  their  value;  and  for  the  pur- 
pose of  determining  this  the  judgment  of 
two — and,  in  case  of  their  disagreement, 
of  three — ^arbitrators,  it  might  be  considered 
expedient  to  invoke.  If  the  parties  bad 
these  conditions  in  mind,  would  they  not 
with  sufficient  accuracy  express  their  inten- 
tion by  declaring  that  'the  lessor  may  sell 
the  demised  premises  at  any  time  during 
said  term.  Whenever  sold  the  lease  shall 
cease  and  be  at  an  end,  provided  that  the 
party  of  the  first  part  shall  then  pay  to  the 
party  of  the  second  part  the  value  of  the  im- 
provements placed  thereon  by  said  party 
of  the  second  part,  to  be  agreed  upon 
by  said  parties,  and  if  they  cannot  agree, 
said  value  to  be  determined  by  two 
disinterested  parties,  and  in  a  case  of 
their  disagreement,  a  third  party  shall 
be  selected,  and  a  majority  of  the  three 
shall  fix  the  value  of  the  improvements 
to  be  paid  by  said  party  of  the  first 
part?'  This  is  substantially  the  language 
used,  and  to  adopt  the  construction  of  ap- 
pellant, we  must  depart  from  the  primary 
meaning  of  the  word  'provided,'  and  bold 
that  the  parties  used  it  in  a  secondary  sense. 
The  argument  of  appellant  is  interesting 
and  ingenious,  but  it  cannot  change  the 
fact  that,  attributing  the  usual  and  ordi- 
nary signification  to  the  language  of  the  par- 
ties, a  condition  is  found  in  the  provision 
in  question.  Nor,  if  we  bear  in  mind  the 
contingency  already  suggested  and  implied 
in  the  terms  employed,  docs  the  conclusion 
of  the  learned  trial  judge  derogate  from  the 
force  of  the  seemingly  positive  promise  to 
pay  for  the  improvements. 

"But,  accepting  appellant's  interpretation, 
how  does  the  case  appear?  If  the  lease  was 
L.R.A.1915C. 


terminated  by  the  sale,  it  was  the  duty  of 
defendant  to  surrender  the  premises.  It  is 
indeed  so  provided  in  these  words:  'At  the 
end  of  said  terip  or  early  ending  of  this 
lease  the  party  of  the  second  part  shall 
surrender  possession  of  the  demised  premises 
in  good  order  and  condition.'  It  is  the  duty 
of  the  lessor  to  pay  for  the  improvements. 
The  lessor  failed  to  pay,  and  the  lessee  con- 
tinued in  possession.  It  is  admitted  that  the 
lessor's  covenant  was  a  personal  one,  it  was 
not  made  subject  to  a  lien  upon  the  land, 
nor,  upon  appellant's  theory,  was  the  lessee 
authorized  to  remain  in  possession  until  he 
was  paid  for  the  improvements.  The  les- 
see's redress,  therefore,  for  the  violation  of 
the  lessor's  promise,  is  a  personal  action 
against  the  latter  for  the  value  of  the  im- 
provements. The  lessee  occupied  and  used 
the  premises  to  his  profit  by  virtue  of  no 
other  right  than  that  created  by  the  lease 
until  after  the  payment  of  the  rent  became 
due,  indeed,  until  the  end  of  the  year.  It 
is  true  that  another  lease  was  executed  by 
plaintiff  to  defendant  and  his  son,  but  this 
was  on  November  17th, — two  days  after 
said  rent  was  due, — and  it  was  not  to  take 
effect  until  December  Ist.  There  can  be  no 
doubt,  then,  that  defendant,  having  occupied 
the  premises  for  the  whole  year,  was  bur- 
dened with  the  obligation  to  pay  for  the  use 
thereof.  The  only  question  that  could  arise 
would  be  whether  he  should  pay  the  rent 
prescribed  in  the  lease,  or  what  the  use  of 
the  premises  was  reasonably  worth.  This 
we  need  not  determine,  as,  in  another  view, 
assuming  the  termination  of  the  lease  by 
the  sale,  it  would  seem  that  defendant  can- 
not escape  the  payment  of  the  rent.  As 
already  seen,  the  said  sale  occurred  only 
five  days  before  the  rental  was  to  be  paid, 
and  less  than  a  month  before  the  expiration 
of  one  year  of  occupany  by  said  lessee. 
This  $1,500  was  the  balance  of  the  annual 
rental,  and  since  there  was  no  agreemen<: 
as  to  any  apportionment  or  abatement  of 
rent,  in  the  absence  of  any  statutory  pro- 
vision, in  case  of  termination  of  the  lease 
before  the  rent  was  due,  the  rule  would  be 
as  stated  in  §  389  of  Taylor's  Landlord  & 
Tenant :  'It  is  well  settled  that  in  all  cases 
of  periodical  payments,  accruing  at  inter- 
vals, and  not  de  die  in  diem,  there  can  bi> 
no  apportionment,  for  rent  will  not  be  ap- 
portioned in  respect  of  time,  unless  by  force 
of  a  statute  or  of  some  special  provision  of 
the  lease.'  But  §  1935  of  the  Civil  Code 
provides  the  rule  in  this  state  as  follows: 
'When  the  hiring  of  a  thing  is  terminated 
before  the  time  originally  agreed  upon,  the 
hirer  must  pay  the  due  proportion  of  the 
hire  for  such  use  as  he  has  actually  made 
of  the  thing,  unless  such  use  is  merely  nomi- 
nal, and  of  no  benefit  to  him.'    As  has  al- 
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ready  appeared,  the  defendant  actually  had 
use  of  the  property  for  the  entire  year 
under  the  original  lease,  but  if  the  computa- 
tion should  be  limited  to  the  date  of  the 
sale  it  amounts  practically  to  the  same 
thing,  and,  under  the  evidence,  it  cannot  be 
said  that  the  use  was  merely  nominal  or  of 
no  value  to  defendant. 

"It  was  rightly  held,  we  think,  that  the 
claim  for  the  rent  was  transferred  to  plain- 
tiff, and  therefore  he  was  the  proper  party 
to  institute  the  action.  Indeed,  the  evi- 
dence shows  that  defendant  did  not  object 
to  paying  the  rent  to  plaintiff,  but  he  in- 
sisted that  he  should  be  reimbursed  by  the 
said  plaintiff  for  the  value  of  the  improve- 
ments. But  this  cannot  be  urged  as  jin 
offset  to  plaintiff's  claim,  since  plaintiff  did 
not  undertake  to  pay  therefor.  If  there  be 
anything  due  for  said  improvements,  it 
must  be  from  original  lessor, 

"The  judgment  is  affirmed." 

Sloss  and  IJorlgan,  JJ.,  concur. 

Shaw,  J.,  concurring: 

I  concur  in  the  judgment  of  affirmance, 
and  I  agree  with  the  conclusion  of  Justice 
Burnett  that  the  provision  in  the  lease  of 
1905,  requiring  the  ending  of  the  term  upon 
a  sale  of  the  premises  by  the  lessor,  is  a 
condition,  and  not  a  mere  covenant.  I  do 
not  think,  however,  that  the  opinion  fully 
states  the  grounds  upon  which  the  judgment 
must  rest.  The  provision  for  the  termina- 
tion of  the  lease  upon  a  sale  of  the  prem- 
ises was  solely  for  the  benefit  of  the  lessor. 
Foley  V.  Constantino,  43  Misc.  91,  86  N.  Y. 
Supp.  780.  He  could  undoubtedly  waive  the 
benefit  thereof,  and,  without  terminating 
the  lease,  he  could  sell  and  convey  the  prem- 
ises subject  to  the  lease.  The  grantee,  if 
the  lessor  did  not  act  in  the  matter  prior  to 
the  conveyance,  could  also  waive  the  right 
and  continue  the  lease  in  force.  In  that 
case  the  lessee  would  have  no  right  to  de- 
clare the  lease  terminated  and  demand  pay- 
ment for  his  improvements.  The  part  of  the 
provision  which  was  for  his  benefit  was 
that  which  gave  him  the  right  to  demand 
payment  for  his  improvements  as  a  condi- 
tion concurrent  with  the  exercise  by  the 
lessor  or  his  grantee  of  the  option  to  ter- 
minate the  lease.  If  either  attempted  to 
exercise  the  option,  the  lessee  could  demand 
payment  for  his  improvements,  and  the  lease 
would  not  terminate  until  such  payment  was 
made.  The  evidence  shows  that  the  grantee, 
Diepenbrock,  refused  to  pay  for  the  im- 
provements when  the  sale  to  him  was  made. 
As  neither  he  nor  Brown,  the  original 
lessor,  paid  or  offered  to  pay  the  lessee  for 
the  improvements,  the  right  which  they  had 
to  terminate  the  lease  upon  that  sale  was 
L.RA.1916C. 


thereby  waived,  and  the  lease  continued  in 
force  unaffected  by  the  sale.  The  lessee  had 
the  right  to  continue  in  possession  of  the 
premises  for  the  full  term  of  five  years.  In- 
stead of  doing  so,  however,  the  lessee  volun- 
tarily executed  another  lease  on  November 
17,  1906,  seven  days  after  the  sale  and  two 
days  after  the  rent  in  question  became  due, 
whereby  he  and  his  son  became  lessees  of 
the  premises  upon  different  terms  of  rent 
for  the  period  of  one  year,  beginning  De- 
cember 1,  1906.  This  transaction  abrogated 
the  previous  lease  for  all  that  part  of  the 
original  term  subsequent  to  the  beginning 
of  the  new  lease.  But  it  did  not  relieve  thi- 
lessee  from  the  obligation  to  pay  the  rent 
already  accrued  under  the  old  lease  at  the 
time  the  new  lease  was  made,  nor  did  it 
preserve  to  him  the  right  to  demand  pay- 
ment for  his  improvements.  The  making  of 
this  new  lease  may  have  been  imwise,  but 
there  is  no  claim  that  it  was  not  volun- 
tarily and  intelligently  made.  The  lessee 
must  take  the  consequences  of  the  condition 
in  which  he  has  voluntarily  placed  himself 
and  pay  the  rent  accrued  under  the  old  lease 
in  accordance  with  his  contract  to  do  so. 

Henshaw  and  AnEellottl,  JJ.,  concur. 


RHODE   ISIiAXD   STTPREME   COURT. 
ORVILI/E  G.  BARBER  et  aL 

T. 

WATCH  HILL  FIRE  DISTRICT. 

(—  R.  I.  — ,  89  Atl.  1056.) 

Ijandlord  and  tenant  —  holding  over  — 
rights. 

1 .  A  tenant  for  years  who  holds  over  after 
the  expiration  of  the  term  becomes  a  tenant 
from  year  to  year,  subject  to  all  the  cove- 
nants and  stipulations  in  the  lease  so  far 
as  they  are  applicable  to  the  new  condition 
of  things. 

Same  —  assignment  of  reversion  ^  right 
to  re-enter. 

2.  An  assignee  of  the  reversion  of  a  lease- 
hold-cannot  enter  because  of  rent  which  was 
due  and  tmpaid  at  the  time  of  the  assign- 
ment. 

On  Petition  for  Rehearing. 

Same  —  effect  of  statute. 

3.  A  statute  permitting  re-entry  for  de- 
fault in  payment  of  rent  does  not  authorize 
re-entry  by  an  assignee  of  the  reversion  for 

Xote.  ^ Landlord  and  tenant:  right  of 
tranaferee  of  reversion  as  to  breaches 
of  covenant  occurring  before  transfer. 

I.  The  general  rule,  246. 
II.  Reasons  for  rule,  246. 
III.  Continuing  breaches,  247. 
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rent  overdue  at  the  time  of  the  assignment, 
the  right  to  which  was  retained  by  the  as- 
signor. 

(March  26,  1914.) 

f?  XCEPTIONS  by  defendant  to  rulings  of 
li  the  Superior  Court  for  Washington 
County,  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  an  alleged 
trespass  in  removing  plaintiff's  building 
from  land  which  had  been  conveyed  to  de- 
fendant, which  resulted  in  a  verdict  for 
plaintiff.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  B.  Agard  and  Samuel 
H.  Davis,  for  defendant: 

At  the  time  of  the  injuries  complained 


of,  the  tenancy  of  the  plaintiffs,  whatever 
it  may  have  been  at  one  time,  had  become 
extinguished  by  operation  of  the  law,  and 
the  defendant  had  the  right  to  dispossess 
them  and  recover  possession  of  the  premis- 
es. This  right  had  accrued  to  the  defend- 
ant by  virtue  of  the  provisions  of  §  7, 
chap.  334  of  the  General  Laws  of  1909. 
Mr.  Fred  C.  Olney,  for  plaintiffs: 
The  question  whether  the  Barbers  were 
tenants  from  year  to  year  was  purely  with- 
in the  province  of  the  jury,  and  the  jury 
by  its  verdict  have  answered  that  proposi- 
tion in  the  affirmative. 

Tenants  from  year  to  year  are  entitled 
to  a  notice  in  writing  at  least  three  months 
prior  to  the  recurrence  of  the  year,  in  or- 
der to  discharge  the  tenancy. 


On  the  general  question  of  transfer  of 
reversion,  and  its  effect  upon  the  rights  and 
liabilities  of  the  parties,  see  note  to  Glidden 
V.  Second  Ave.  Invest.  Co.  ante,  190. 

As  to  transferrer's  right  of  action  for 
breach  of  covenant  in  the  lease,  see  note 
to  Glidden  v.  Second  Ave.  Invest.  Co.  ante, 
190,  Bubsec.  V.  «,  1. 

J.  The  general  rule. 

The  general  rule  is  that  there  is  no  liabili- 
ty, as  between  the  transferee  of  the  reversion 
and  the  lessee,  for  a  breach  of  covenant 
occurring  prior  to  the  transfer.  Canham 
v.  Rust,  8  Taunt,  227,  2  J.  B.  Moore,  164; 
Flight  V.  Bentlqr,  7  Sim.  149,  4  L.  J.  Ch.  N. 
S.  262;  Lewes  v.  Ridge,  Cro.  Eliz.  pt.  2,  p. 
863;  Johnson  v.  St.  Peter,  4  Ad.  &  El.  520, 
4  Kev.  &  M.  186,  1  H.  &  W.  720,  5  L.  J. 
K.  B.  N.  S.  116;  Morris  v.  Kennedy  [1896] 
2  I.  R.  247;  Kent  v.  Stoney,  9  Ir.  Ch.  Rep. 
249;  Coey  v.  Pascoe  [1899]  1  I.  R.  125; 
Brereton  v.  Touhey,  8  Ir.  Ch.  Rep.  190; 
Cohen  Tannar  [1900]  2  Q.  B.  609,  69  L.  J. 
Q.  B.  N.  S.  904,  48  Week.  Rep.  642,  83  L. 
T.  N.  8.  64;  Matthews  v.  Alsworth,  45  La. 
Ann.  465,  12  So.  518;  Devlin  v.  Le  Tourneau, 
122  Minn.  184,  142  N.  W.  155;  Gerzebek  v. 
Lord,  33  N.  J.  L.  240;  Mirick  v.  Bashford, 
38  Barb.  191;  Coffin  v.  Talman,  8  N.  Y. 
465;  Palmer  v.  Brooklyn,  28  N.  Y.  S.  R. 
139,  8  N.  Y.  Supp.  6;  I^eopold  v.  Baum, 
110  N.  Y.  Supp.  1054,  affirmed  in  113  N. 
Y.  Supp.  1136;  Babher  v.  Watch  Hnx  FiMt 
DiST.;  Shelby  v.  Hearne,  6  Yerg.  512. 

Under  this  rule,  rent  accuring  prior  to 
transfer  cannot  be  collected  by  the  trans- 
feree of  the  reversion;  but  cases  involving 
that  question  have  been  cited  in  note  to 
Glidden  v.  Second  Ave.  Invest.  Co.  ante,  190, 
subsec.  IT.  c,  2  (e)  (2)  and  are  not  included 
here. 

And  the  rule  that  the  personal  representa- 
tives of  an  intestate,  and  not  his  heirs,  are 
the  proper  parties  to  sue  for  a  breach  of 
covenant  occurring  prior  to  the  death  of  the 
decedent,  is  based  upon  this  principle.  See 
cases  cited  in  note  to  Glidden  v.  Second  Ave. 
Invest.  Co.  ante,  190,  subsec.  III.  d. 
L.R.A.1915C. 


//.  Reasona  for  rmle. 

The  party  owning  the  real  estate  at 
the  time  of  the  breach  is  ordinarily  the  one 
injured  thereby.  Prima  facie,  he  is  the 
party  to  bring  the  action,  even  though  he 
has  parted  with  the  real  estate,  since  the 
statute  34  Hen.  VIII.  chap.  34,  and  state 
statutes  of  a  similar  import,  could  not  well 
be  construed  as  taking  away  from  the  trans- 
ferrer his  right  of  action  for  an  injury 
causing  loss  to  him  personally  in  the  de- 
preciated value  of  the  property,  and  giving 
it  to  the  transferee,  who  has  suffered  no 
loss.  This  is  believed  to  be  the  correct 
reason  for  the  rule  as  above  stated,  since 
it  is  founded  on  reason,  and  its  application 
does  not  lead  to  conclusions  that  have  been 
repudiated. 

It  has  been  held,  however,  that  a  reason 
for  the  rule  is  the  doctrine  that  a  right 
to  sue  on  a  chose  in  action  is  not  transfer- 
able. Tiffany,  Land.  &  T.  §  149  (9).  citing 
Lewes  v.  Ridge,  Cro.  Eliz.  pt.  2,  p.  863,  and 
2  Piatt,  Leases,  386.  But,  as  Mr.  Tiffany 
points  out,  this  reason  foi  the  rule  is  un- 
satisfactory: (1)  The  doctrine  that  the 
right  of  action  is  not  transferable  would,  of 
necessity,  yield  to  the  above-mentioned  stat- 
utes to  pass  a  particular  right  of  action. 
(2)  Even  in  jurisdictions  where  statutes 
make  a  right  of  action  transferable,  it  seems 
that  actions  for  breaches  of  covenant  occur- 
ring prior  to  the  transfer  do  not  pass  to  the 
transferee  unless  the  language  used  in  the 
transfer  or  some  circumstance  clearly  in- 
dicates an  intention  to  transfer  the  right 
of  action.  Indianapolis  Natural  Gas  Co.  v. 
Pierce,  25  Ind.  App.  ]ltf,  56  N.  E.  137  (here 
the  fact  that  the  term  of  the  lease  had  ex- 
pired when  transferred,  and  the  lessor  had 
assigned  all  his  "interest,  right,  and  title  in 
the  base,"  was  held  to  show  an  intention  to 
pass  the  right  of  action  for  a  prior  breach 
of  covenant)  ;  Outtoun  v.  Dulin,  72  Md.  536, 
20  Atl.  134  (here  it  was  held  that  the  mere 
transfer  of  the  reversion  entitled  the  trans- 
feree to  sue  either  in  covenant  or  in  debt 
for  only  the  rent  subsequently  accrued;  but, 
by  a  separate  instrument,  there  was  a 
transfer  to  same  plaintiff  of  "all  the  rents 
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Providence  County  Sav.  Bank  v.  Hall,  16 
R.  I.  154,  13  Atl.  122. 

If  the  jury  have  found  in  a  particular 
'way,  and  coupled  with  that  finding  there 
has  been  a  confirmation  thereof  by  the  jus- 
tice presiding  at  the  trial,  such  finding  is 
conclusiTe  and  binding  on  all. 

Wilcox  T.  Rhode  Island  Co.  29  R.  I.  292, 
70  AtL  913. 

Vincent,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  trespass  brought  by 
Orrille  G.  Barber  and  Mary  T.  Barber,  his 
wife,  both  of  Westerly,  Rhode  Island, 
against  the  Watch  Hill  Fire  District,  a 
quasi  municipal  corporation,  also  located 
in  said  Westerly.    It  appears  from  the  evi- 


dence that  Walter  Price,  late  of  said  Wester- 
ly, was  the  owner  of  a  certain  lot  or  parcel 
of  land  situate  in  that  portion  of  said 
town  of  Westerly  called  Watch  Hill,  and, 
being  so  posaessed,  leased  the  same,  by  an 
indenture  duly  executed,  to  the  plaintiff 
Orville  G.  Barber,  for  the  term  of  five  years 
from  February  1,  1895,  at  an  annual  rent 
of  $50,  payable  on  the  1st  day  of  August 
in  each  and  every  year  succeeding  said  Ist 
day  of  February,  1896.  On  February  21, 
1898,  the  said  Orville  G.  Barber,  by  an  in- 
strument duly  executed,  assigned,  trans- 
ferred, and  set  over  to  his  wife,  Mary  T. 
Barber,  all  his  interest  in  said  lot  or  parcel 
of  land  acquired  under  said  lease  for  the 
remainder  of  the  term  therein  mentioned. 
Upon  this  lot  the  plaintiffs  erected  a  frame 


due"  under  the  lease,  and  it  was  held  that 
this  instrument,  by  virtue  of  a  statute  en- 
abling the  transfer  of  a  chose  in  action,  en- 
titled plaintiff  to  include  in  his  claim  rents 
accrued  prior  to  the  assignment) ;  see  also 
cases  cited  in  note  to  Glidden  v.  Second  Ave. 
Invest.  Co.  ante,  190,  subsec.  IV.  c,  (2)  (3). 
Independent  of  any  statute,  the  transferee  of 
the  reversion  may,  within  certain  limita- 
tions, sue  upon  the  covenants  in  the  name  of 
the  lessor,  provided  that  an  intention  to 
pass  the  benefit  of  the  covenants  clearly 
appears.  See  note  to  Glidden  v.  Second  Ave. 
Invest.  Co.  ante,  190,  subsec.  IV.  c,  1.  This 
doctrine  would  not  be  restricted  to  breaches 
occurring  after  the  transfer,  if  the  only  rea- 
son for  the  rule  were  that  a  chose  in  action 
cannot  be  assigned. 

III.  Continuing  hreachea. 

A  covenant  to  keep  the  premises  in  repair 
runs  with  the  land  and  is  binding  upon  the 
covenanter  and  upon  the  transferee  after 
the  transfer  (see  note  to  Glidden  v.  Second 
Ave.  Invest.  Co.  ante,  190,  subsec.  IV.  c,  2 
(e),  (4),),  and  the  rule  is  not  changed  as 
to  transferee  by  the  fact  that  a  breach  oc- 
curred prior  to  the  transfer  if  the  premises 
remain  out  of  repair  thereafter,  as  in  such 
case  the  breach  is  a  continuous  one  (Bennett 
y.  Herring,  3  C.  B.  N.  S.  370,  6  Week.  Rep. 
37 ;  Coward  v.  Gregory,  L.  R.  2  C.  P.  153, 
36  L.  J.  C.  P.  N.  S.  1,  12  Jur.  N.  S.  1000, 
15  L.  T.  N.  8.  279,  16  Week.  Rep.  170; 
Vivian  v.  Champion,  2  Ld.  Raym.  1126,  1 
Salk.  141,  Holt,  178;  Abrams  v.  Watson,  69 
Ala.  524;  Harris  v.  Goslin,  3  Harr.  [Del.] 
338;  Hendrix  v.  Dickson,  69  Mo.  App.  197; 
Gerzebek  v.  Lord,  33  K.  J.  L.  240).  As  to 
liability  of  transferrer,  see  note  to  Glidden 
V.  Second  Ave.  Invest.  Co.  ante,  190,  subsec. 
V.  c,  3. 

And  right  of  a  transferee  to  sue  upon  a 
covenant  to  repair  has  been  made  to  turn 
upon  the  time  of  notice,  i.  e.,  where  lessor 
was  to  notify  the  traiant  to  repair,  the  trans- 
feree, after  serving  notice  upon  the  tenant, 
can  sue  for  breach  upon  tenant's  subsequent 
failure  to  repair,  although  the  tenant  had 
failed  to  repair  before  the  transfer,  presum- 
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ably  this  rule  is  based  upon  the  theory  that 
there  was  no  breach  until  after  notice,  even 
though  the  premises  were  in  disrepair  prior 
to  that  time).  Mascal's  Case,  Leon,  pt.  1, 
p.  62. 

But  a  covenant  to  put  the  premises  in 
repair  in  certain  specified  ways,  which  cove- 
nant can  be  broken  but  once,  is  not  binding 
upon  the  transferee  of  the  reversion  if  the 
breach  occurred  prior  to  the  transfer,  and 
a  reasonable  time  for  action  upon  the  same 
elapsed  between  the  time  of  breach  and  the 
time  of  the  transfer.  Coward  v.  Gregory, 
L.  R.  2  C.  P.  153,  36  L.  J.  P.  C.  N.  S.  1,  12 
Jur.  N.  S.  1000,  15  L.  T.  N.  S.  279,  15  Week. 
Rep.  170;  Gerzebek  v.  Lord,  33  N.  J.  L.  240. 

Where  there  is  a  covenant  to  make  certain 
improvements  upon  the  premises  within  a 
definite  specified  time,  and  the  transfer  is 
subsequent  to  that  time,  the  transferee  can- 
not sue  for  breach  of  the  covenant.  Morris 
V.  Kennedy,  [1896]  2  I.  R.  247;  Kent  v. 
Stoney,  9  Ir.  Ch.  Rep.  249;  Coey  v.  Pascoe, 
[1899]  1  I.  R.  125;  Brereton  v.  Touhey,  8 
Ir.  Ch.  Rep.  190. 

And  if  repairs  are  to  be  made  by  the 
lessor,  such  as  painting  the  house  inside 
and  out,  or  other  repairs  that  were  evidently 
intended  to  be  d<nie  preparatory  to  or  at 
about  the  time  lessee  took  possession  of  the 
premises,  and  no  time  is  set  for  performance, 
it  will  be  presumed  that  they  were  to  be 
done  within  a  reasonable  time  after  the 
date  of  the  lease;  hence,  a  transferee  of  the 
reversion  by  a  transfer  dated  after  a  reason- 
able time  has  elapsed  is  not  liable  to  lessee 
for  branch  thereof,  since  the  breach  will  be 
regarded  as  having  occurred  prior  to  the 
transfer  (Gerzebek  v.  Lord,  supra;  two 
years  was  regarded  as  ample  time  in  which 
to  perform),  or,  if  circumstances  and  the 
action  of  the  parties  show  that  the  repairs 
were  to  be  made  prior  to  the  date  of  the 
transfer,  the  transferee  of  the  reversion  is 
not  liable  for  breach  of  the  covenant  (Mirick 
v.  Bashford,  38  Barb..  191). 

In  Sampson  v.  Easterby,  9  Bam.  &  C. 
505,  4  Mann,  t  R.  422,  5  L.  J.  K.  B.  291, 
affirmed  in  6  Bing.  644,  5  Moore  &  P.  601, 
1  Cromp.  &  J.  105,  the  lease  referred  to  a 
prior  contract  wherein  lessees  were  to  build 
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building  which  was  used  by  them  in  the 
summer  season  as  a  candy  and  confection- 
ery store  and  restaurant.  Upon  the  expi- 
ration of  the  lease  on  the  Ist  of  February, 
1900,  the  same  was  not  renewed.  The  plain- 
tiffs continued  to  occupy  the  premises  upon 
the  understanding  with  the  owner,  Walter 
Price,  that  they  might  do  so  as  tenants 
from  year  to  year.  Further  than  this  there 
was  no  new  agreement  or  understanding  be- 
tween the  parties  as  to  future  occupancy. 
Under  these  conditions,  the  plaintiffs  re- 
mained in  possession  of  the  lot  and  carried 
on  business  there  down  to  and  including 
the  summer  of  1909.  During  this  period 
the  plaintiffs  did  not  pay  the  annual  rent- 
al of  $50  on  the  1st  day  of  August;  but, 
through  the  indulgence  of  Mr.  Price,  made 
such  payments  at  such  time  or  times  in 
the  fall,  usually  between  September  1st  and 
November  Ist,  as  might  best  suit  their 
convenience.      On    the    30th    of    December, 

1909,  Walter  Price  conveyed  the  lot  in 
question,  upon  which  the  plaintiffs'  build- 
ing was  situated,  to  the  defendant,  the 
Watch  Hill  Fire  District,  by  deed  of  that 
date.'  The  defendant,  through  its  attorneys, 
had  several  conversations  with  Mrs.  Barber, 
both  before  and  after  it  acquired  title  to 
the  lot,  and  finally,  under  date  of  March  28, 

1910,  addressed  a  letter  to  the  plaintiff 
Mary  T.  Barber,  notifying  her  of  its  pur- 
chase of  the  lot  from  Price,  and  that,  un- 
less the  building  was  removed  by  April  2, 
1910,  the  defendant,  the  Watch  Hill  Fire 
District,  would  proceed  to  remove  it  or  dis- 
pose of  it  at  her  expense.  There  is  no 
claim,  on  the  part  of  the  defendant,  that 
any  attempt  was  made  to  give  the  plain- 
tiff Mrs.  Barber  a  legal  notice  to  quit  the 
premises  in  question.  All  communica- 
tions or  conferences  with  her,  whether  oral 
or  written,  appear  to  have  been  directed 
to  the  making  of  some  arrangement  for  the 
removal  of  the  building.  The  plaintiffs 
not  having  removed  the  building  by  the 
2d  of  April,  1910,  as  requested  by  the  de- 
fendant, the  defendant,  later  in  said  month, 
or  in  the  following  month  of  Hay,  had  it 
taken  to  pieces  and  the  lumber  placed  upon 
a  vacant  lot  near  by,  the  contents  of  the 
building  being  stored.    This  removal  of  the 


building  was  effected  in  spite  of  the  pro- 
test of  the  plaintiffs. 

In  entering  upon  the  discussion  of  the 
questions  involved,  it  is  first  desirable  to  de- 
termine the  rights  of  the  plaintiffs  aa  to 
the  possession  of  this  lot,  as  tenants,  at 
the  time  of  the  alleged  trespass.  The  law 
seems  to  be  well  settled,  as  stated  in  24 
Cyc.  1033,  that  "where  a  lessee  for  years- 
holds  over  after  the  expirati(»i  of  his  term, 
and  becomes  a  tenant  from  year  to  year, 
the  tenancy  is  subject  to  all  the  covenants 
and  stipulations  contained  in  the  original 
lease,  so  far  as  they  are  applicable  to  the 
new  condition  of  things.''  Evertson  v.  Saw- 
yer, 2  Wend.  507;  Gardner  v.  Dakota  Coun- 
ty, 21  Minn.  33;  Laguerenne  v.  Dougherty, 
35  Pa.  45;  Goldsborough  v.  Gable,  140  111. 
269,  15  L.RJ^^.  294,  29  N.  E.  722;  Vrooman 
v.  McKaig,  4  Md.  450,  59  Am.  Dec.  85. 

In  the  second  place,  it  is  necessary  to 
determine  whether  or  not  the  entry  of  the 
defendant  upon  these  premises  was  justi- 
fied under  the  provisions  of  §  7,  chap.  334, 
of  Gen.  Laws  of  1909,  which  provides 
that  the  landlord  or  reversioner,  where  the 
rent  is  due  and  in  arrear  for  a  period  of 
fifteen  days,  may  re-enter  and  repossess 
himself  of  the  lands,  etc.  That  is  to  say, 
was  there  any  rent  due  from  the  plaintiffs 
to  the  defendant  and  in  arrear  for  fifteen 
days  at  the  time  of  the  alleged  trespass? 
According  to  the  terms  of  the  original  lease 
from  Price  to  the  plaintiffs,  which  we  have 
already  found  are  controlling  in  the  ab- 
sence of  any  other  or  different  agreement 
between  the  parties,  the  annual  rent  was 
due  and  payable  on  the  1st  day  of  August 
in  each  year.  This  brings  us  down  to  the 
single  question  as  to  whether  the  transfer 
of  the  reversion  carried  to  the  assignee  the 
right  to  rents  already  accrued.  We  do  not 
think  it  did.  The  great  weight  of  authori- 
ty is  that  the  transfer  of  the  reversion  will 
not  carry  rents  already  accrued,  but  only 
such  as  have  not  yet  become  due.  Coffey 
V.  Hunt,  75  Ala.  236;  Bordereaux  v.  Walk- 
er, 85  111.  App.  86;  Van  Driel  v.  Roeierz, 
26  Iowa,  575;  Damren  v.  American  Light 
&  P.  Co.  91  Me.  334,  40  Atl.  63;  Williams 
V.  Williams,  118  Mich.  477,  76  N.  W.  1039; 
Burden  v.  Thayer,  3  Met.  76,  37  Am.  Dec. 


a  mill  in  connection  with  the  use  of  the 
premises  leased,  and  contained  a  covenant 
by  lessees  to  keep  the  mill  in  repair,  and 
leave  it  in  good  repair  at  the  expiration  of 
the  term.  It  was  held  that  the  transferee 
of  the  reversion  could  maintain  an  action 
for  breach  of  the  implied  covenant  to  build 
the  mill.  The  court  does  not  discuss  the 
question  as  to  the  breach  prior  to  the  trans- 
fer, but,  even  if  the  mills  should  have  been 
built  before  the  transfer,  the  building  of 
the  mill  would  be  necessary  to  the  keeping 
of  the  covenants  to  repair  and  leave  it  in 
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good   repair,  so  that  breach  was  probably 
regarded  as  continuous. 

Where  lessor  has  waived  the  breach  of  a 
covenant  not  to  sublease  the  premises,  and 
has  conveyed  the  reversion  subject  to  the 
rights  of  all  tenants  now  in  possession,  the 
same  sublessee's  remaining  in  possession 
after  the  transfer  does  not  constitute  a  new 
breach  or  a  continuing  breach  that  will  give 
the  transferee  the  right  to  forfeit  the  lease. 
Devlin  v.  Le  Tourneau,  122  Minn.  184,  142 
X.  W.  155.  J.  W.  M. 
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117;  Fanners'  &  M.  Bank  v.  Ege,  9  Watts, 
436,  36  Am.  Dec.  130. 

The  rent  of  the  premises  for  the  year  be- 
ginning February  1,  1909,  and  ending  Feb- 
ruary 1,  1910,  was  due  August  1,  1909,  and 
did  not  pass  to  the  defendant  by  the  deed 
from  Price  under  date  of  December  30, 
1909.  At  the  time  when  the  defendant  en- 
tered upon  the  premises  and  razed  and  re- 
moved the  plaintiffs'  building,  there  was  no 
rent  due  from  the  plaintiffs  to  the  defend- 
ant, and  the  defendant  had  no  standing  as 
a  landlord  or  reversioner  who  may  re-enter 
on  the  ground  that  rent  is  in  arrear  for 
fifteen  days,  nor  were  the  plaintiffs  the 
recipients  at  any  time  of  any  statutory 
notice  to  quit.  The  defendant  was  clearly 
a  trespasser. 

At  the  trial  the  defendant  took  exception 
to  the  ruling  of  the  court  admitting  in 
evidence  the  lease  from  Price  to  the  plain- 
tiffs covering  a  period  of  five  years  from 
February  1,  1895,  and  also  to  the  denial 
of  his  first  request  to  charge,  relating  to 
the  right  of  the  defendant  to  re-enter,  the 
rent  being  in  arrear,  etc.  Inasmuch  as  the 
conclusions  which  we  have  already  reached 
show  the  importance  of  the  lease  as  evi- 
dence, and  that  the  defendant  had  no  right 
of  re-entry  for  nonpayment  of  rent,  a  par- 
ticular discussion  of  those  exceptions  would 
be  but  a  repetition  of  what  we  have  al- 
ready said  upon  those  points. 

All  of  the  defendant's  exceptions  are  over- 
ruled, »nd  the  case  is  remitted  to  the  Su- 
perior Court,  with  direction  to  enter  judg- 
ment on  the  verdict. 

Petition  for  rehearing  denied. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Coriann  response  was 
handed  down  April  16,  1914  ( —  R.  I.  — , 
90  Atl.  161): 

Since  the  opinion  of  this  court  in  the 
above-entitled  case,  defendant  has  filed  a 
motion  for  reargument. 

In  its  former  opinion  the  court  reached 
the  conclusion,  after  a  careful  examination 
of  the  question,  that  the  rent  due  from  the 
plaintiffs  to  Walter  Price  for  the  year  be- 
ginning February  1,  1909,  and  ending  Feb- 
ruary 1,  1910,  was  due  August  1,  1909,  and 
also  that  the  right  to  collect  such  rent  did 
not  pass  to  the  defendant  under  the  deed 
from  Walter  Price  of  December  30,  1909. 
The  deed  from  Price  to  the  defendant  does 
not  purport  to  convey  any  .interest  in  rent 
already  accrued,  and  therefore  the  right  to 
collect  such  rent  from  the  plaintiffs  did 
not  pass  to  the  defendant,  but  remained  in 
Price.  The  authorities  recognize  a  distinc- 
tion between  rent  that  has  already  accrued 
and  rent  which  becomes  due  after  the  re- 
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version,  holding  that  in  the  one  case  the 
right  remains  in  the  grantor,  and  in  the 
other  passes  to  the  grantee,  without  being 
specifically  mentioned  in  the  conveyance. 

The  main  question  argued  by  the  defend- 
ant in  its  motion  for  reargument  is  that 
the  right  of  the  reversioner  to  re-enter  for 
nonpayment  of  rent  still  exists  unimpaired, 
although  it  has  no  claim  to  the  unpaid  rent. 
In  other  words,  that  the  right  to  re-enter 
passes  to  the  reversioner  independently  of 
the  right  to  the  rent.  As  before  stated,  the 
deed  from  Price  to  the  defendant  of  De- 
cember 30,  1909,  does  not  purport  to  con- 
vey any  right  or  interest  in  the  rent  of  the 
premises  in  question,  which  accrued  on 
August  1,  1909.  The  statute  (Gen.  Laws 
of  1909  §  7,  chap.  334)  is,  of  course,  intend- 
ed for  the  protection  of  landlords  and  re- 
versioners, and  to  enable  them  to  regain 
prompt  possession  of  their  premises  where 
tenants  are  unwilling  or  unable  to  pay  the 
stipulated  rent.  It  would  be  futile  to  dis- 
cuss what  might  have  been  the  situation 
of  the  parties  had  the  conveyance  from 
Price  to  the  defendant  of  December  30, 
1909,  transferred  the  right  of  Price  to  the 
accrued  rent  to  the  defendant.  The  de- 
fendant, in  its  motion  for  reargument,  asks 
us  to  construe  the  statute  above  referred 
to  as  giving  the  defendant,  as  reversioner, 
the  right  to  re-enter  for  nonpayment  of 
rent  due  to  its  predecessor  in  title  while 
the  right  to  collect  the  same  still  remains 
in  him.  We  do  not  think  that  the  statute 
in  question  warrants  such  a  liberal  con- 
struction. The  purpose  of  the  statute,  as 
we  have  already  said,  is  to  protect  the 
landlord.  Mr.  Price,  by  his  deed,  surren- 
dered the  title  and  possession  of  the  prop- 
erty to  the  defendant,  retaining  his  right 
to  demand  and  receive  the  rent  already 
accrued.  We  do  not  think  that  the  defend- 
ant, who  has  no  claim  for  rent  against  the 
plaintiff,  can  avail  himself  of  the  right  of 
re-entry  under  the  statute  when  such  right 
wholly  depends  upon  a  default  in  payment 
of  rent.  The  plaintiffs  were  not  in  default, 
so  far  as  the  defendant  was  concerned,  and 
it  would  be  going  too  far  to  hold  that  the 
defendant  could  avail  itself  of  the  nonpay- 
ment of  rent  to  Price  without  succeeding 
to  his  right  to  collect  it. 

We  notice  the  defendant's  citation  from 
Taylor's  Landlord  &  Tenant,  9th  ed.  §  440. 
It  is  doubtless  true  that  the  conveyance  to 
the  defendant  would  have  carried  the  right 
to  rents  accruing  after  the  date  thereof, 
although  no  express  mention  of  such  rents 
was  contained  in  the  conveyance;  but,  there 
being  no  mention  of  accrued  rents  in  the 
deed,  there  is  abundant  authority  for  the 
finding  of  the  court  that  such  rents  do  not 
pass  to  the  reversioner.     Under  these  con- 
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ditions,  tlie  claim  reeolveB  itself  into  one  of 
a  personal  character  between  Mr.  Price  and 
tlie  plaintiffs.  The  defendant  saw  fit  to 
talce  a  conveyance  of  the  premises,  which 
did  not  embrace  rents  already  accrued, 
without  ascertaining  what  might  be  the 
rights  of  the  plaintiffs  who  were  in  posses- 
sion, and  without  seeking  to  dispossess 
them  by  any  arrangement  or  agreement. 

We  do  not  see  the  defendant's  motion 
for  reargument  any  questions  which  we 
have  not  already  considered  in  arriving  at 
the  conclusions  contained  in  our  former 
opinion,  and  therefore  the  defendant's  mo- 
tion for  reargument  is  denied  and  di's- 
missed. 


MISSISSIPPI  SUPREME  COURT. 

YAZOO  &  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  Appt., 

V. 

G.  Y.  CRAWFORD. 

(—  MUs.  — ,  66  So.  462.) 

Railroad  —  contract  for  loading  logs  — 
monopoly. 

1.  An  exclusive  contract  between  a  rail- 
road company  and  a  private  corporation  to 
load  the  logs  of  private  shippers  between 


stations  along  the  railroad  right  of  way 
is  not  invalid  as  creating  a  monopoly  or 
granting  special  privileges  to  such  corpora- 
tion, since  the  loading  between  stations  is 
not  a  service  which  the  railroad  company 
is  bound  to  undertake,  and  if  it  does  under- 
take it  for  the  convenience  of  shippers  it 
may  place  such  restrictions  on  it  as  it  sees 
fit. 

Estoppel  ^  to  vrlttadraw  permission  to 
load  logs. 

2.  That  an  individual  has  built  up  a  log 
loading  business  between  stations  along  a 
railroad  right  of  way  on  the  faith  of  per- 
mission granted  by  the  railroad  company 
does  not  prevent  the  railroad  company  from 
withdrawing  the  permission  and  entering 
into  an  exclusive  contract  with  another  for 
such  service. 

Railroads  —  contract  to  load  logs  —  lia- 
bility for  neglect. 

3.  A  railroad  company  which  enters  into 
an  exclusive  contract  with  a  private  cor- 
poration for  the  loading  of  logs  tendered 
for  shipment  t>etween  stations  along  its 
right  of  way  is  liable  for  injury  to  the  bubi- 
ness  of  a  shipper  by  the  negligence  of  the 
contractor  to  load  with  reasonable  prompt- 
ness logs  tendered. 

(June  15,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Bolivar  Coun- 


!fote.  —  Validity  of  monopoly  or  special 
private  granted  to  third  persons,  of 
providing  facilities  to  shippers  at 
place  of  shipment  or  destination. 

The  question  here  raised  may  generally 
be  determined  by  the  consideration  of  the 
further  question  as  to  whether  or  not 
the  contract  involved  is  discriminatory.  The 
question  as  to  the  right  of  a  carrier  t^ 
discriminate  between  shippers  has  been 
treated  in  the  following  L.K.A.  notes:  5 
L.R.A.(N.S.)  783,  as  to  the  right  of  a  rail- 
road to  give  exclusive  or  preferential  facili- 
ties; 32  L.R.A.(N.S.)  1181,  as  to  the  right 
of  a  carrier  to  give  exclusive  train  privi- 
leges to  baggage  or  passenger  transfer  com- 
pany; 12  L.R.A.JN.S.)  506,  as  to  the  right 
of  a  carrier  to  discriminate  with  respect  to 
special  or  unusual  service;  43  L.R.A. (N.S.) 
965,  as  to  the  right  of  a  railroad  to  dis- 
criminate as  to  wharf  privileges. 

As  shown  in  the  foregoing  notes,  it  is  un- 
lawful for  a  common  carrier  to  discriminate 
between  shippers.  On  the  question  as  to 
what  constitutes  a  discrimination,  Yazoo 
&  M.  Vali-et  R.  Co.  V.  Cbavi'fobd  is  a  valua- 
ble case,  in  that  it  brings  out  clearly  the 
distinction  between  conferring  an  exclusivp 
privilege  relating  to  a  matter  outside  the 
legal  duties  of  the  carrier,  and  conferring 
a  grant  with  reference  to  a  matter  within 
the  legal  duties  of  the  carrier  to  perform 
under  its  contract  of  carriage.  Upon  this 
point  the  holding  is  that  where  a  carrier  as 
a  matter  of  accommodation  is  performing 
L.R.A.1915C. 


some  service  to  shippers  which  at  law  it  is 
imder  no  obligation  to  perform,  it  may  im- 
pose any  reasonable  restriction  on  such  per- 
formance without  thereby  being  guilty  of 
discriminating  or  creating  a  monopoly.  For 
example,  since  a  common  carrier  is  under  no 
obligation  to  receive  shipments  between  sta- 
tions, if  it  does  so,  it  may  validly  contract 
that  a  third  part^  shall  receive  and  load 
such  shipments  without  discrimination  be- 
tween shippers,  and  the  contract  is  not 
unlawful,  although  a  charge  is  imposed 
upon  the  shippers  by  this  tnird  party  for 
the  service  performed.  This  holding,  how- 
ever, can  t>e  sustained  only  upon  the  ground 
that  the  receiving  of  these  shipments  tic- 
tween  stations  was  not  within  the  legal 
duty  of  the  carrier. 

In  this  regard  the  case  is  distinguishable 
from  Covington  Stock  Yards  Co.  v.  Keith. 
139  U.  S.  128,  35  L.  ed.  73,  11  Sup.  Ct.  Rep. 
461,  which  in  effect  holds  that  it  is  the  duty 
of  a  railroad  company  to  furnish  stock 
yard  facilities  to  shippers,  and  while  it  may 
validly  contract  with  a  third  person  to  per- 
form this  duty  for  it,  if  no  extra  charge  is 
imposed  on  the  shipper,  it  cannot,  however, 
give  exclusive  stock  yard  privileges  to  a 
particular  yard  where  this  yard  imposes  on 
the  shipper  a  charge  for  the  facilities  af- 
forded. In  such  case  the  railroad  company 
cannot  be  said  to  have  performed  its  legal 
duty  by  delivering  stock  to  such  a  stock 
yard,  and  hence  will  be  required  to  deliver 
stock  to  the  stock  yard  of  the  shipper  if 
reasonably  accessible. 
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ty  in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  unjust  dis- 
crimination by  defendant  in  denying  plain- 
tiff the  right  to  operate  log  loaders  on  de- 
fendant's line  of  railroad  between  stations. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mayes  &  Slayes,  with  Messrs. 
Charles  N.  Burcb,  H.  D.  Minor,  and  F. 
A.  Montgomery,  for  appellant: 

Defendant  had  the  right  to  regulate  and 
control  by  exclusive  contract  the  instru- 
mentalities operating  on  its  road  for  profit, 
so  long  as  all  shippers  were  treated  alike. 

Interstate  Commerce  Commission  v.  Chi- 
cago G.  W.  R.  Co.  209  U.  S.  119,  52  I*  ed. 
712,  28  Sup.  Ct.  Rep.  493;  Merchants  Cot- 
ton Press  &  Storage  Co.  v.  Illinois  C.  R.  Co. 
17  Inters.  Com.  Rep.  98;  Interstate  Com- 
merce Commission  v.  Baltimore  Sc,  O.  R.  Co. 
3  Inters.  Com.  Rep.  192,  43  Fed.  50;  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197,  40 
L.  ed.  935,  5  Inters.  Com.  Rep.  391,  16  Sup. 
Ct.  Rep.  700. 

The  contract  with  the  Valley  Log  Loading 
Company  is  one  which  the  defendant  had 
the  legal  right  to  make  exclusive. 

Southwestern  Produce  Distributers  t. 
Wabash  R.  Co.  20  Inters.  Com.  Rep.  458; 
Express  Cases,  117  U.  S.  24,  29  L.  ed.  801, 


6  Sup.  Ct.  Rep.  542,  628;  Chicago,  St.  L. 
k  N.  O.  R.  Co.  V.  Pullman  Southern  Car  Co. 
139  U.  S.  79,  35  L,  ed.  97,  11  Sup.  Ct.  Rep. 
400;  Railroad  Commission  v.  Louisville  &i 
N.  R.  Co.  10  Inters.  Com.  Rep.  173;  Cen- 
tral Stock  Yards  Co.  v.  Louisville  A  N.  R. 
Co.  192  U.  S.  568,  48  L.  ed.  665.  24  Sup. 
Ct.  Rep.  339;  Louisville  &  N.  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.  212  U.  S.  132,  53  L. 
ed.  441,  29  Sup.  Ct.  Rep.  246;  Butchers'  & 
D.  Stock-Yards  Co.  v.  Louisville  St,  N.  R. 
Co.  14  C.  C.  A.  290,  31  U.  S.  App.  252,  67 
Fed.  44. 

The  railroad  company  never  was  under 
any  obligations  as  a  common  carrier  to  per- 
mit the  loading  of  logs  at  points  along  its 
lines  between  stations. 

4  Elliott,  Railroads,  2d  ed.  §  1411. 

Messrs.  T.  S,  Owen,  Bedford  &  Allen, 
and  Sillers  &  Sillers  for  appellee. 

Harris,  SpecialJudge,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  s  judgment  ren- 
dered in  the  circuit  court  of  Bolivar  county 
against  the  railroad  company  in  favor  of 
G.  Y.  Crawford,  from  which  the  railroad 
company  appeals. 

The  facts  which  led  to  the  institution  of 
the  suit  are  substantially  as  follows: 
Owing  to  the  peculiar  topography  of   the 


And  also  on  this  point  the  case  may  be 
distinguished  from  Richmond  v.  Dubuque 
A  8.  C.  R.  Co.  26  Iowa,  191,  sustaining  the 
validity  of  a  contract  by  a  common  carrier 
with  an  elevator  company  to  handle  all 
through  grain  transported  over  its  lines, 
where  such  transfer  was  within  the  line  of 
the  duty  of  the  carrier.  Upon  the  ques- 
tion as  to  the  validity  of  this  contract,  es- 
pecially as  affected  by  the  question  of 
monopoly,  the  court  said:  "VVithout  de- 
ciding what  the  law  is  upon  the  question  of 
monopoly,  suppose  it  to  be  conceded  as 
claimed,  what  then!  The  defendants,  as 
common  carriers  of  grain  over  their  line 
of  road,  were  bound  to  unload  it  from  their 
cars  when  they  reached  the  terminus  of  the 
line  on  the  bank  of  the  river,  which  there 
formed  a  barrier  to  their  being  run  further. 
To  unload  the  grain  with  ordinary  shovels 
and  manual  labor  was  necessarily  tedious, 
expensive,  and  wasteful.  The  manner  or 
means  of  discharging  the  grain  was  legiti- 
mately and  properly  within  the  discretion 
of  the  carrier,  and  the  shipper  or  consignor 
could  not  rightfully  control  the  carrier  in 
that  particubtr  (providing  no  prejudice  re- 
sulted to  him)  any  more  than  he  could  con- 
trol as  to  the  structure  of  the  steam  engine 
or  the  fuel  to  be  used  in  the  hauling  of  the 
cars  over  the  road.  While  the  consignor 
has  most  unquestionably  the  right  to  direct 
and  control  as  to  which  of  the  two  or  mors 
connecting  lines  shall  receive  his  consign- 
ment, yet  that  is  a  very  different  question 
from  controlling  the  manner  in  which  the 
L.R.A-lfll5C. 


carrier  shall  perform  his  undertaking.  And 
if  the  carrier  shall  make  his  contract  with 
one  laborer  or  with  a  certain  number  of 
laborers,  whereby,  in  consideration  of  hav- 
ing the  unloading  of  all  the  grain,  he  or 
they  will  do  it  at  a  certain  price,  such  con- 
tract could  hardly  be  called  the  giving  of 
a  monopoly.  Whether  the  employee  be  one 
or  many  laborers,  or  be  the  proprietors  of 
an  elevator,  can  make  no  difference  upon 
the  question  of  monopoly." 

Upon  this  general  question,  as  to  the 
validity  of  such  a  contract,  the  remarks  of 
Judge  Taft  in  United  States  v.  Addyston 
Pipe  k  Steel  Co.  46  L.R.A.  122,  29  C.  C.  A. 
141,  64  U.  S.  App.  723,  85  Fed.  271,  are 
apt.  Speaking  as  to  the  validity  of  sleep- 
ing car  and  stock  yard  delivery  contractis, 
he  says:  "The  main  purpose  of  such  a  con- 
tract is  to  furnish  sleeping  car  facilities  to 
the  public.  The  railroad  company  may  dis- 
charge this  duty  itself  to  the  public  and 
allow  no  one  else  to  do  it,  or  it  may  hire 
someone  to  do  it,  and,  to  secure  the 'neces- 
sary investment  of  capital  in  the  discharge 
of  the  duty,  may  secure  to  the  sleeping  car 
company  the  same  freedom  from  competi- 
tion that  it  would  have  itself  in  discharging 
the  duty.  The  restraint  upon  itself  is  prop- 
erly proportioned  to,  and  is  only  ancillary 
to,  the  main  purpose  of  the  contract,  which 
is  to  secure  proper  facilities  to  the  public. 
.  .  .  There  is  hardly  more  objection  on 
the  ground  of  public  policy  to  such  a  re- 
striction upon  a  railway  company  in  cases 
like  thes^  than  there  would  be  to  a  restric- 
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country,  and  the  difficulties  attendant  upon 
carrying  logs  for  shipment  to  the  estab- 
lished stations  of  the  railroad  company,  the 
railroad  company  for  some  years  undertook 
to  receive  logs  for  shipment  at  points  along 
its  right  of  way  between  stations,  for  the 
mutual  convenience  of  itself  and  shippers  of 
logs,  requiring  the  shippers  to  load  their 
logs;  but  extended  to  persons  owning  log 
loading  machinery  the  privilege  of  loading 
logs  at  any  point  along  the  road  where  the 
same  might  be  accumulated,  the  company 
furnishing  flat  cars,  engines,  and  crews  for 
moving  the  logs  when  loaded,  and  also  for 
moving  the  log  loading  machinery  from 
place  to  place  as  it  became  necessary  for 
the  loading  of  logs,  and  allowed  the  owners 
of  log  loading  machinery,  not  only  to  load 
logs  for  their  own  mills  where  they  were 
owners  of  mills,  but  also  to  load  logs  for 
other  parties  owning  mills,  who  did  not  own 
log  loading  machinery,  and  to  charge  the 
parties  served  for  the  loading.  The  log 
loader  is  a  device  which  is  put  upon  a  flat 
car,  and,  by  means  of  a  derrick  and  other 
appliances,  the  logs  are  lifted  from  the 
ground  and  deposited  upon  the  flat  cars. 
This  privilege  and  arrangement  were  con- 
fined entirely  to  one  portion  of  the  rail- 
road company's  line,  and  were  altogether 
exceptional,  and  due  to  the  peculiar  condi- 
tions existing,  and  were  intended  by  the 
railroad  company  to  foster  the  log-shipping 
industry,  and  to  facilitate  shippers  in  get- 
ting their  logs  to  market  or  to  their  mills. 
The  plaintiff  was  engaged  in  the  manu- 
facture of  staves,  and  had  two  mills,  one  at 
Boyle  and  one  at  Dean  on  the  line  of  the 


defendant's  road,  and  he  was  also  the  owner 
of  a  log  loader,  and  had  been  for  some  years 
engaged  in  loading  his  own  logs  for  his  own 
mills,  and  also  in  the  independent  business 
of  a  log  loader,  loading  logs  for  other  ship- 
pers who  did  not  own  log  loaders.  After 
trying  this  arrangement  for  several  years, 
the  railroad  company  concluded  that  it  was 
altogether  unsatisfactory,  that  it  led  to  con- 
fusion, and  interfered  more  or  less  with  the 
general  operation  and  movement  of  trains 
on  its  road  in  its  general  business,  and  also 
in  the  handling  of  logs,  as  there  were  sev- 
eral other  parties  beside  the  plaintiff  en- 
gaged in  the  business  of  log  loading,  using 
the  trains,  engines,  crews,  and  tracks  of  the 
railroad  company.  In  order  to  S3'stematize 
the  business  and  render  it  more  satisfactory 
to  the  shippers  of  logs  and  the  owners  of 
mills,  and  to  prevent  confusion  and  delays, 
arising  from  allowing  a  number  of  inde- 
pendent owners  of  log  loading  machinery  on 
the  road  at  the  same  time,  and  some  at  the 
same  place,  the  railroad  company  had  a  con- 
ference with  the  mill  owners  who  were 
served  from  this  district,  both  in  Memphis 
and  in  Mississippi,  and  also  with  the  ship- 
pers of  logs,  and  it  was  concluded  that  it 
was  best  to  abolish  the  practice  of  extend- 
ing this  privilege  indiscriminately  to  a  num- 
ber of  owners  of  log  loaders,  and  to  place 
the  loading  under  one  responsible  head,  and 
as  a  result  of  this  conference  what  is  known 
as  the  Valley  Log  Loading  Company  was 
organized.  This  log  loading  company  was 
not  a  shipper  of  logs  nor  interested  in  mills, 
but  was  simply  organized  as  a  log  loading 
agency,    and    the   railroad   company's   cou- 


tion  upon  a  lessor  not  to  allow  the  subject- 
matter  of  the  lease  to  be  enjoyed  by  anyone 
but  the  lessee  during  the  lease.  The  privi- 
lege, when  granted,  is  hardly  capable  of 
other  than  exclusive  enjoyment.  The  public 
interest  is  satisfactorily  secured  by  the  re- 
quirement which  may  be  enforced  by  any 
member  of  the  public,  to  wit,  that  the 
charges  allowed  shall  not  be  unreasonable, 
and  the  business  is  of  such  a  public  charac- 
ter that  it  is  entirely  subject  to  legislative 
regulation  in  the  same  interest."  And  see 
same  case  modiiied  and  aflirmed  in  17S  U. 
8.  211,  44  U  ed.  136,  20  Sup.  Ct.  Rep.  96. 
In  this  connection  attention  may  prop- 
ly  be  called  to  the  cases  considering  the 
question  of  the  right  of  a  common  carrier 
to  deliver  telegraph  and  telephone  poles  be- 
tween stations  on  its  line  for  one  shipper, 
and  refuse  to  do  so  for  another.  The  hold- 
ing in  these  cases,  that  it  amounts  to  dis- 
crimination for  a  carrier  to  perform  such 
a  service  for  one  shipper,  and  not  for  an- 
other, although  it  was  under  no  legal  duty 
to  perform  the  service  for  either,  is  not 
necessarily  inconsistent  with  the  holding  in 
Yazoo  &  'M.  Valley  R.  Co.  v.  Crawford. 
The  distinction  between  the  cases  is  obvious. 
L.R.A.1915C. 


In  the  telegraph  and  telephone  cases  the 
carrier  was  performing  for  one  shipper  a 
service  it  refused  to  perform  for  another. 
In  the  Yazoo  Case,  however,  the  carrier 
did  not  discriminate  between  shippers, — it 
placed  the  same  restriction  upon  each  and 
all  of  them,  and  required  them  to  turn  their 
shipments  over  to  a  third  person  appointed 
by  the  company,  to  be  loaded  by  such  third 
person  apparently  at  some  cost  to  the  ship- 
per, although  this  feature  of  the  arrange- 
ment is  not  clear.  It  is  to  be  noted,  how- 
ever, that  this  loading  company  was  held 
to  be  an  agency  of  the  carrier,  and  that 
hence  the  latter  was  responsible  to  the  ship- 
pers for  any  discrimination  or  neglect  in 
loading  or  in  affording  facilities  for  loading. 
In  addition  to  the  cases  herein  referred 
to,  reference  is  made  to  the  note  in  32 
L.R..A.(X.iS.)  !i06,  for  other  cases  involving 
the  question  of  the  legality  of  contracts  by 
a  common  carrier  granting  exclusive  privi- 
leges to  third  persons,  and  thereby  in  efl°ect 
creating  a  monopoly.  These  cases,  however, 
were  disposed  of  by  the  test  as  to  whether 
or  not  the  contract  was  discriminatory, 
rather  than  on  the  question  of  monopoly. 

A.  G.  S. 
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tracts  with  it  gave  it  the  exclusive  right 
to  load  all  logs  along  the  line  of  its  road. 
It  seems  that  this  Valley  Log  Loading  Com- 
pany divided  the  territory  into  certain  dis- 
tricts, and  employed  log  loaders  to  load  logs 
in  particular  districts,  so  as  to  prevent  con- 
flicts and  confusion.  The  plaintiff  made  a 
cmtract  with  the  Valley  Log  Loading  Com- 
pany under  which  he  operated  for  some 
seven  or  eight  months,  hauling  logs  to  his 
own  mills,  and  also  loading  logs  for  other 
persons,  at  a  profit,  paying  the  Valley  Log 
Loading  Company  25  cents  per  1,000  for  all 
logs  hauled  for  other  persons,  but  paying 
nothing  for  logs  loaded  for  his  own  mills. 
Ue  terminated  this  contract  and  brought 
suit  against  the  railroad  company.  There 
-were  two  declarations  filed,  an  original  and 
an  amended  declaration.  Each  declaration 
contains  two  counts.  These  declarations  arc 
very  long;  but  the  ground  of  complaint  in 
«acfa  is  practically  the  same,  the  basis  of 
the  action  being  the  claim  of  the  plaintiff 
that  the  contract  made  by  the- railroad  com- 
pany with  the  Valley  Log  Loading  Company 
was  illegal,  as  being  unjustly  discriminatory 
against  him,  in  that  it  denied  him  the  right 
to  load  logs,  and  extended  it  to  the  Valley 
Log  Loading  Company,  and  that  it  was  an 
illegal  restraint  of  trade,  and  created  an  il- 
legal monopoly. 

In  the  first  count  of  each  declaration,  the 
plaintiff  claims  that  he  had  established  an 
independent  log  loading  business  profitable 
to  him,  and  that,  by  reason  of  the  alleged 
illegal  contract,  his  business  had  been  de- 
stroyed; that  he  had  incurred  considerable 
expense;  that  he  lost  the  benefit  of  certain 
contracts  for  loading  logs  which  were  then 
existing,  and  also  the  opportunity  of  mak- 
ing other  contracts.  In  other  words,  that 
he  had  established  a  profitable  loading  busi- 
ness which  had  been  destroyed  by  this  al- 
leged illegal  contract;  the  claim  being  that 
he  had  established  this  business  relying 
upon  an  alleged  established  custom  of  the 
railroad  company,  which  had  the  force  of 
law,  and  that  the  railroad  company  was 
liable  to  him  in  damages  for  destroying  his 
business. 

In  the  second  count  of  each  declaration, 
the  claim  set  up  is  that  the  plaintiff  was 
damaged  in  his  relation  as  shipper  of  logs 
and  a  manufacturer  of  staves,  claiming  that 
the  railroad  company  did  not  furnish  facili- 
ties at  its  stations  or  elsewhere  reasonably 
sufficient  to  handle  the  logs  intended  for 
shipment;  that  the  Valley  Log  Loading 
Company  was  not  only  inadequately 
equipped,  but  would  not  load  logs  for  the 
p^intiff  when  demanded ;  and  that,  by  rea- 
son of  that,  the  plaintiff's  business  as  a 
stave  manufacturer  was  so  greatly  crippled 
that  he  had  to  close  his  two  mills  at  Boyle 
LJI.A.1915C 


and  Dean  and  move  them  to  other  localities 
where  timber  was  more  convenient. 

We  think  this  statement  will  be  sufficient 
for  a  practical  imderstanding  of  the  deci- 
sion of  the  court. 

It  will  be  seen  that  the  plaintiff  is  claim- 
ing damages  of  the  railroad  company  in 
two  aspects,  one  for  destroying  his  busi- 
ness as  an  independent  log  loader,  and  tho 
other  in  destroying  his  business  and  dam- 
aging him  as  a  shipper  and  a  mill  owner; 
and  one  of  the  underlying  questions  is  as  to 
the  validity  of  the  contract  made  with  the 
railroad  company  and  the  Valley  Log  Load- 
ing Company. 

The  railroad  company  set  up  as  a  special 
defense  in  this  case  the  facts  which  we  have 
set  forth,  claiming  that  it  derived  no  profit 
whatever  under  this  contract  which  it  had 
made  with  the  Valley  Log  Loading  Com- 
pany; that  the  contract  was  not  intended 
to  favor  the  Valley  Log  Loading  Company 
or  to  discriminate  unlawfully  against  the 
plaintiff  or  anyone  else,  but  was  rendered 
necessary  by  the  exigencies  of  the  case, — 
what  the  railroad  company  considered  as 
being  in  the  interest  of  the  public,  that  is 
to  say,  the .  mill  owners  and  log  owners 
and  log  shippers,  and  the  general  public 
as  passengers  and  shippers  of  freight.  It 
was  claimed  that  it  was  under  no  legal 
obligaticm  to  furnish  the  plaintiff  or  any- 
one else  with  a  train  of  cars  for  load- 
ing logs  anywhere,  and  particularly  at 
places  between  stations,  and  that  in  doing 
this  it  was  acting  purely  in  a  private  ca- 
pacity, and  as  a  private  carrier,  and  not 
as  a  common  carrier,  and  that  it  had  a 
right  to  terminate  this  arrangement  or  ad- 
just it,  or  to  make  any  other  arrangement 
that  it  considered  best  for  the  interest  of 
all  parties  concerned,  it  not  being  the  pur- 
pose of  the  railroad  company  under  this 
contract  to  give  any  undue  preference  to 
any  competitor  of  the  plaintiff;  that  the 
Valley  Log  Loading  Company  was  not  in 
existence,  and  not  a  competitor  of  the  plain- 
tiff, but  was  organized  solely  for  the  pur- 
pose of  loading  logs;  that  the  arrangement 
was  not  in  any  sense  in  restraint  of  trade, 
but  intended  to  foster  and  promote  the  in- 
terest of  the  shippers;  that  it  was  not  an 
illegal  monopoly,  but  was  itie  doing  of  an 
act  which  the  railroad  company  had  a  legal 
right  to  do. 

It  is  well  enough  to  say  here  that  it  is 
admitted,  both  in  the  argument  and  in  the 
briefs,  that  the  railroad  company  was  un- 
der no  legal  obligation  to  make  the  arrange- 
ment which  had  theretofore  existed,  and 
that  it  had  a  right  to  abolish  it  at  any 
time,  and  that  the  plaintiff  would  have  had 
no  right  of  action;  but  it  is  claimed  that, 
as  tho  railroad  company  did  not  entirely 
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abolish  its  arrangement,  but  had  made  a 
contract  with  the  Valley  Log  Loading  Com- 
pany to  carry  on  a  log  loading  business,  its 
contract,  being  exclusive,  was  illegal  as 
extending  a  right  to  the  Valley  Log  Load- 
ing Company  which  it  denied  to  the  plain- 
ti£f  and  all  other  parties  doing  a  loading 
business. 

We  are  of  opinion  that  the  contract  made 
with  the  Valley  Log  Loading  Company  un- 
der the  circumstances  was  not  an  illegal 
contract.  The  arrangement  which  the  rail- 
road company  had  made  with  reference  to 
the  loading  of  logs  and  furnishing  to  par- 
ties its  cars,  engines,  and  crews  was  not  in 
any  sense  a  function  or  duty  required  of  the 
company  in  its  capacity  as  a  common  car- 
rier, lltere  was  no  legal  obligation  resting 
upon  the  railroad  company  to  furnish  its 
cars,  engines,  and  crews  to  individuals  car- 
rying on  a  log  loading  business,  or  to  re- 
ceive logs  to  be  loaded  on  its  cars  along 
the  right  of  way  between  stations.  The 
railroad  company  could  itself  have  under- 
taken this  to  the  exclusion  of  everybody 
else.  This  is  not  controverted.  It  would 
then  monopolize  the  business  in  a  sense,  but 
not  illegally. 

In  the  case  of  Houck  v.  Wright,  77  Miss. 
483,  27  So.  617,  this  court  says:  "The  leg- 
islature, by  the  chapter  on  trusts  and  com- 
bines, did  not  intend  to  debar  a  person  from 
conducting  his  own  private  business  accord- 
ing to  his  own  judgment." 

It  was  not  the  purpose  to  limit  either  the 
term  used  in  the  Constitution  or  in  the  stat- 
ute by  any  narrow  definition,  but  leave  it 
to  the  courts  to  look  beneath  the  surface, 
and,  from  the  methods  employed  in  the  con- 
duct of  his  business,  to  determine  whether 
the  association  or  combine  in  question,  no 
matter  what  its  particular  form  should 
chance  to  be,  or  what  might  be  its  constitu- 
ent elements,  is  taking  advantage  of  the 
public  in  an  unlawful  way.  This  case  and 
this  extract  from  it  were  cited  with  ap- 
proval of  this  court  in  the  case  of  the  Cum- 
berland Teleph.  &  Teleg.  Co.  v.  State,  100 
Miss.  116,  39  L.R.A.(N.S.)  277,  54  So.  670. 

This  court  further  held  in  the  case  of 
Cumberland  Teleph.  ft  Tel%.  Co.  ▼.  State, 
supra,  that  our  anti-trust  statute  was  only 
intended  to  embrace  within  its  provisions 
those  contracts  in  restraint  of  trade,  those 
monopolies  and  attempts  to  monopolize, 
which  were  invalid  as  against  public  policy 
before  the  enactment  of  the  statute;  that 
a  contract  in  reasonable  restraint  of  trade 
was  valid  before  the  enactment  of  the  stat- 
ute, where  its  design  and  purpose  was  not 
to  create  a  monopoly,  and  that  such  con- 
tract is  valid  now,  where  it  is  only  such  as 
to  afford  a  fair  protection  to  the  interest 
of  the  party  in  favor  of  whom  it  is  given, 
L.R.A.1915C. 


and  not  so  large  as  to  interfere  with  the  in- 
terest of  the  public.  See  also  Vazoo  &  M. 
Valley  R.  Co.  v.  Searles,  85  Miss.  520,  «8 
L.R.A.  715,  37  So.  939;  Sivley  v.  Cramer, 
105  Miss.  13,  61  So.  653. 

In  the  case  of  Cumberland  Teleph,  & 
Teleg.  Co.  v.  State,  supra,  it  was  contended 
on  the  part  of  the  state  that  a  contract 
made  between  the  Cumberland  Telephone  &, 
Telegraph  Company  and  the  Oxford  Tele- 
phone Company,  a  local  company,  contain- 
ing the  provision  that  the  local  company 
would  not  extend  its  line  so  as  to  conAict 
with  the  business  or  interest  of  the  Cumber- 
land Telephone  &  Telegraph  Company,  and 
would  not  make  any  connection  with  any 
other  telephone  line,  and  would  not  extend 
its  lines  outside  of  Lafayette  county,  and 
give  its  long  distance  business  exclusively 
to  the  Cumberland  company,  was  not  an 
illegal  contract,  and  that  it  was  a  contract 
made  in  good  faith  on  the  part  of  the  com- 
panies for  the  purpose  of  protection  to  their 
interests,  and. in  the  interest  of  the  public, 
and  that  this  contract  improved  the  effi- 
ciency of  both  systems,  and  made  both  more 
valuable  to  the  public,  as  well  as  to  the 
owners.  In  the  case  at  bar  the  reasons  for 
upholding  the  ccmtract  as  valid  are,  if  any- 
thing, stronger  than  in  the  Cumberland  Tele- 
phone Case,  for  the  reason  that  the  railroad 
company  has  the  right,  as  was  admitted, 
and  as  must  be  admitted,  at  any  time  to 
abolish  the  whole  arrangement,  and  assume 
itself  the  daty  at  loading  1(^  to  the  ex- 
clusiMi  of  everyone  dae,  if  it  saw  fit  to 
do  so;  and  if  it  has  the  right  to  do  this, 
it  certainly  had  the  right  to  make  the  con- 
tract with  another  corporation  or  individual 
to  perform  that  service  for  it.  See  Coving- 
ton Stock  Yards  Co.  v.  Keith,  139  U.  S.  128. 
35  L.  ed.  73,  11  Sup.  Ct.  Rep.  461.  In  that 
case  the  railroad  company  had  a  contract 
with  the  stock  yard  company  to  furnish 
facilities  for  the  loading  and  unloading  of 
live  stock.  The  court  said:  "It  did  not 
concern  them  [the  shipper]  whether  the 
railroad  company  itself  maintained  stock 
yards,  or  employed  another  company  or  cor- 
poration to  supply  the  facilities  for  receiv- 
ing and  delivering  live  stock  it  was  under 
obligation  to  the  public  to  furnish." 

In  other  words,  it  is  not  unlawful  for 
the  railroad  company  to  employ  another  to 
do  that  which  it  could  itself  lawfully  do. 
That  is  what  was  dcme  in  the  case  at  bar. 
It  was  for  the  railroad  company  to  deter- 
mine whether  the  existing  arrangement  was 
inconvenient,  confusing,  or  dangerous, — 
that  was  a  matter  of  its  own  concern.  It 
could  have  abolished  the  arrangement,  with- 
out assigning  any  reason  for  it,  if  it  saw  fit 
to  do  so,  as  it  was  under  no  legal  obligatioa 
to  continue  it. 
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It  is  claimed,  however,  by  the  plaintiff, 
that  he  had  built  up  a  business  upon  the 
faith  of  the  arrangement  existing,  and  that 
the  taking  from  him  the  right  to  do  a  log 
loading  business,  and  not  furnishing  him 
with  facilities  for  that  purpose,  had  de- 
stroyed his  business.  We  think  the  plain- 
tiff cannot  claim  tliat  he  had  established  a 
business  of  a  permanent  nature,  based  upon 
the  doing  by  the  railroad  company  of  an 
act  which  it  was  under  no  legal  obligation 
to  perform,  and  whatever  he  did  in  this 
regard  must  have  been  done  subject  to  the 
right  of  the  railroad  company  to  abolish 
the  arrangement  at  any  time.  We  do  not 
see  that  there  is  anything  in  the  record 
which  would  support  the  claim  of  the  plain- 
tiff that  there  was  an  established  custom 
which  had  ripened  into  the  force  of  law. 

In  the  case  of  Vicksburg  ft  M.  R.  Co.  v. 
Dixon,  61  Miss.  119,  the  court  held  that  the 
fact  that  the  railroad  company  had  for 
thirty  years  maintained  and  repaired  a 
stock  gap  where  its  road  entered  the  plain- 
tiff's field  did  not  impose  upon  the  railroad 
company  any  legal  obligation  to  continue 
to  repair  and  maintain  the  stock  gap,  and 
that  it  was  not  liable  for  having  neglected 
repairing  it,  although  by  reason  of  such 
neglect  cattle  had  entered  plaintiff's  field 
and  had  destroyed  his  crop.  The  court, 
tiuough  Justice  Campbell,  said :  "A  repeti- 
tion of  favors  for  accommodation  cannot 
constitute  a  foundation  for  a  valid  claim 
to  their  enjoyment  as  a  right.  The  course 
of  dealing  between  the  parties  about  the 
cattle  gaps  did  not  affect  the  question  of 
right  or  liability  with  respect  to  them. 
.  .  .  The  law  imputes  to  him  a  knowl- 
edge of  the  nonliability  of  the  company  for 
the  maintenance  of  the  cattle  gaps,  and  it  is 
his  misfortune  to  have  relied  on  the  appel- 
lant to  render  him  a  service  for  which  he 
bad  no  legal  claim  on  it.  .  .  .  Unless 
tbe  appellant  was  legally  bound  to  repair 
the  [cattle]  gap,  it  was  not  liable  for  not 
doing  it.  It  certainly  was  not  originally 
bound  to  construct  these  appliances  for  the 
benefit  of  the  appellee." 

We  cannot  see  why  the  principle  an- 
DOunced  in  this  case  does  not  apply  here, 
•o  we  hold  that  the  contract  in  this  case 
was  not  illegal,  and  that  the  railroad  com- 
pany had  a  legal  right  to  abolish  the  course 
of  dealing,  and  therefore  the  plaintiff  could 
not  recover  for  the  interruption  of  his  busi- 
ness as  a  loader  of  logs,  and  the  court 
below  erred  in  allowing  him  to  recover  dam- 
ages under  the  first  count  of  the  declara- 
tion. 

It  will  be  seen  that  the  relation  which  the 
plaintiff  bore  to  the  railroad  company  as  a 
loader  of  logs  for  a  profit,  and  that  of  a 
mill  owner  and  shipper  of  logs,  are  quite 
L.R.A,1816C, 


distinct.  While  we  hold  that  the  contract 
is  valid,  yet  as  a  common  carrier  of  logs, 
which  the  railroad  company  certainly  was, 
it  owed  to  the  plaintiff  as  a  shipper  certain 
duties  which  it  was  legally  bound  to  per- 
form. The  railroad  company  could  have 
abolished  the  practice  of  receiving  logs  for 
shipment  between  stations.  We  will  not  go 
so  far  as  to  say  that  it  might  have,  owing 
to  the  exceptional  character  of  the  com- 
modity, required  the  owners  and  shippers  to 
load  their  own  logs  at  stations;  but  the 
railroad  company  would  have  been  bound 
by  law  to  have  furnished  stations,  at  least 
facilities,  for  loading  logs  if  it  undertook 
to  receive  logs  for  shipment.  In  this  case 
the  complaint  is  that  the  railroad  company 
did  not  furnish  any  facilities  directly  for 
the  loading  of  logs;  but  it  did  contract  with 
an  agency,  the  Valley  Log  Loading  Com- 
pany, to  load  the  logs  between  stations  and 
elsewhere,  and  we  hold  that  the  Valley  Log 
Loading  Company  was  merely  an  agency 
of  the  railroad  company,  for  tiie  perform- 
ance of  whose  duties  the  railroad  company 
was  responsible.  The  railroad  company 
could  not  say  to  the  shipper:  "You  shall 
not  load  logs  for  yourself,  and  we  will  not 
furnish  any  facilities  for  loading  logs,  al- 
though we  hold  ourselves  out  as  carriers  of 
logs." 

It  must  either  load  the  logs  itself  or  fur- 
nish proper  facilities  to  the  owners  of  logs 
for  shipment.  The  plaintiff  had  a  right  to 
donand  this  of  the  railroad  company.  It 
was  conceded  on  the  argument  that  the  rail- 
road company  would  be  responsible  for  any 
dereliction  of  duty  on  the  part  of  the  Val- 
ley Log  Loading  Company,  and,  aside  from 
this  admission,  we  think  the  law  would  im- 
pose this  liability  upon  the  railroad  com- 
pany, and  treat  the  log  loading  company  as 
an  agent  of  the  railroad  company  in  this 
respect,  and  treat  the  railroad  company  as 
having  assumed  the  duty  of  loading  logs. 

Under  the  second  count  of  the  declaration, 
the  plaintiff  claims  that  no  facilities  were 
offered  to  him  at  stations,  and  that  the 
Valley  Log  Loading  Company  did  not  load 
his  logs,  that  is  to  say,  the  logs  intended  for 
his  business  as  a  shipper  and  as  a  mill  man, 
when  he  called  upon  it  so  to  do,  at  least 
they  were  negligent  in  this  regard,  and  that 
he  was  unable  to  carry  on  his  business  at 
Dean  and  Boyle  profitably,  and  to  fill  c<hi- 
tracts  for  staves  which  he  had  made,  or  to 
make  other  contracts. 

In  the  case  of  Covington  Stock  Yards  Co. 
V.  Keith,  supra,  the  Supreme  Court  of  the 
United  States  says  that,  while  it  was  held 
that  the  railroad  company  had  a  right  to 
make  an  exclusive  contract  with  the  Coving- 
ton Stock  Yards  Company,  the  contract  pro- 
viding that  it  would  make  the  yards  of  the 
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stock  yard  company  its  depot  for  delivering 
all  live  stock  during  ttie  term  of  the  con- 
tract, and  not  to  build  or  allow  to  be  built 
on  its  right  of  way  any  other  depot  or  yards 
for  the  reception  of  live  stock,  yet  the  stock 
yards  company  was  bound  to  accord  to 
Keith  all  privileges  that  be  was  entitled  to 
from  its  principal  as  a  common  carrier,  and, 
as  the  common  carrier  did  not  offer  to  estab- 
lish stock  yards  of  its  own,  the  court  did 
not  err  in  requiring  the  railroad  company 
to  receive  and  deliver  live  stock  at  the  stock 
yard  of  the  plaintiff.  See  also  Hutchinson, 
Carr.  3d  ed.  §§  509  et  seq. 

In  the  case  at  bar  the  railroad  company 
adopted  an  agency  for  the  loading  of  logs; 
it  is  a  common  carrier  of  logs;  it  denies 
to  the  plaintiff  the  right  to  load  his  own 
logs,  and,  while  it  has  a  legal  right  to  make 
the  contract  in  question,  it  must  see  that 
the  rights  of  the  shipper,  the  plaintiff,  are 
protected  as  fully  as  if  the  railroad  com- 
pany itself  was  undertaking  to  load  logs  for 
shipment  directly.  The  plaintiff  was  en- 
titled to  recover  any  damage  which  he  may 
have  sustained  as  the  proximate  result  of 
the  failure  of  the  log  loading  company  to 
discharge  this  duty  to  him;  and,  for  this 
reason,  the  court  did  not  err  in  refusing  to 
give  a  peremptory  instruction  asked  by  the 
railroad  company  under  the  state  of  the 
testimony  in  the  record.  The  judgment  of 
the  court  below  must  be  reversed,  because 
the  court  erred  in  allowing  the  plaintiff  to 
recover  damages  on  account  of  the  loss  of 
the  log  loading  business;  but  the  plaintiff 
will  be  entitled  to  recover  such  damages 
as  he  may  be  able  to  show  by  proper  proof 
to  have  sustained  in  his  capacity  as  shipper 
and  mill  man.  The  railroad  company  must 
be  treated  in  this  case  as  having  undertaken 
itself  to  load  logs  for  shippers  through  an 
agency  employed  by  it,  that  is,  the  Valley 
Log  Loading  Company.  The  plaintiff's 
right  to  recover  damages,  of  course,  will  be 
determined  by  the  ordinary  rules  of  law 
applicable  to  such  cases. 

Th%  railroad  company  cannot  hold  itself 
out  as  a  common  carrier  of  logs,  and  refuse 
the  shipper  the  right  to  load  his  own  logs, 
and  escape  the  responsibility  of  a  wrongful 
performance  of  duty  by  an  agency  employed 
by  it  to  discharge  this  function.  It  must 
either  provide  for  loading  logs  itself,  or  it 
must  allow  the  shipper  to  load  them,  and 
furnish  the  facilities  for  that  purpose.  We 
do  not  consider  that  this  phase  of  the  case 
is  affected  in  any  way  whatever  by  the  fact 
that  the  railroad  company  has  published  its 
tariffs  according  to  law,  or  that  it  was  nec- 
essary for  the  plaintiff,  as  a  condition  to 
maintaining  this  action,  to  go  before  either 
the  Mississippi  Railroad  Commission  or  the 
L.R.A.1915C. 


Interstate  Commerce  Commission  to  correct 
his  grievance.  The  duties  which  are  im- 
posed upon  the  carrier  here  are  the  duties 
which  the  law  imposes  independently  of  the 
Interstate  Commerce  Commission  and  the 
Mississippi  Railroad  Commission,  but  arise 
from  the  nature  of  the  functions  performed 
by  the  railroad  company  and  the  duty  which 
the  law  imposes  upon  it  in  thia  regard. 
Reversed  and  remanded. 

Suggestion  of  error  overruled  October  12, 

igu. 
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KELLY    ASPHALT    BLOCK    COMPANY, 
Respt., 

V. 

BARBER  ASPHALT  PAVING  COMPANY, 
Appt. 

(211  N.  Y.  68,  105  N.  E.  88.) 

Principal  and  agent  —  contract  with 
agent  —  suit  by  nndlsclosed  principal 
—  defense. 

One  who  has  entered  into  a  contract 
with  an  agent  cannot,  if  there  was  no 
fraud,  such  as  denial  of  the  principal's  ex- 
istence, defeat  liability  for  oreach  to  an 
undisclosed  principal  by  establishing  that 
he  would  not  have  entered  into  the  contract 
with  the  principal  had  he  been  disclosed, 
even  thougk  the  principal  suspected  that  he 
could  not  secure  the  contract  himself. 

(April  14,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term,  Part  I.,  for 
Kings  County,  in  plaintiff's  favor,  and  from 
an  order  denying  a  motion  for  new  trial. 


Note.  —  The  holding  in  Keixt  Asphalt 
Block  Co.  v.  Barbeb  Asphalt  Paving  Co., 
that  an  undisclosed  principal  whose  agent 
purchased  property  carrying  an  implied 
warranty  of  quality  may  sue  for  breach  of 
the  warranty  where  the  property  has  been 
delivered  by  the  seller  and  paid  for  by  the 
purchaser,  even  though  it  appears  that  the 
seller  would  not  have  sold  the  property  to 
the  undisclosed  principal,  had  he  known  that 
he  was  the  real  purchaser,  and  that  such 
undisclosed  principal  at  least  suspected  this 
fact,  is  in  line  with  the  general  rule 
applicable  to  the  right  of  the  undisclosed 
principal  to  sue  upon  an  executed  con- 
tract. The  distinction  in  this  regard 
between  executed  and  executory  contracts 
is  pointed  out  in  the  notes  in  39 
L^R.A.(N.S.)  324,  and  29  L.E.A.(N.S.) 
472,  on  the  question  as  to  the  character 
of  the  contract  as  affecting  the  right 
of  the  undisclosed  principal  to  sue  there<Mi. 
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in  an  action  brought  to  recover  damages  for 
breach  of  an  implied  warranty.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Franklin  Nevlus,  with  Messrs.  Kel- 
1o);k  &  Rose,  for  appellant: 

If,  for  any  reason,  the  defendant  would 
not  have  sold  its  blocks  to  the  plaintiff, 
there  could  be  no  contractual  relationship 
between  them,  and  plaintiff  could  not  re- 
cover on  the  theory  that  Booth  was  agent 
for  it  as  an  undisclosed  principal. 

Wald's  Pollock,  Contr.  3d  Am.  ed.  pp.  690, 
591;  Boston  Ice  Co.  v.  Potter,  123  Mass.  28, 
25  Am.  Rep.  9;  Winchester  v.  Howard,  97 
Mass.  303,  93  Am.  Dec.  93;  Kelly  Asphalt 
Block  Co.  V.  Barber  Asphalt  Paving  Co.  136 
App.  Div.  22,  120  N.  Y.  Supp.  103;  Kling  v. 
Irving  Xat.  Bank,  21  App.  Div.  373,  47  N.  Y. 
Supp.  528,  IGO  N.  Y.  698,  55  N.  E.  1096; 
Barcus  v.  Dorries,  64  App.  Div.  109,  71  N.  Y. 
Supp.  693 ;  Arkansas  Valley  Smelting  Co.  v. 
Beldcn  Min.  Co.  127  U.  S.  379-387,  32  L.  ed. 
246-248,  8  Sup.  Ct  Rep.  1308;  Consumers' 
Ice  Co.  V.  E.  Webster  Son  b  Co.  32  App. 
Div.  592,  53  N.  Y.  Supp.  56;  A.  S.  Hohues 
Rtf.  Co.  V.  United  Refiners'  Export  Oil 
Co.  33  App.  Div.  62,  53  N.  Y.  Supp.  81; 
Moore  v.  Vulcanite  Portland  Cement  Co. 
121  App.  Div.  667,  106  N.  Y.  Supp.  393,  204 
X.  Y.  680,  98  N.  E.  1108;  Cowan  v.  Curran, 
216  III.  598,  75  N.  E.  322;  Pancoast  v.  Dins- 
more,  105  Me.  471,  134  Am.  St.  Rep.  582, 
75  Atl.  43;  Menger  v.  Ward,  87  Tex.  626, 
30  S.  W.  853;  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving  &  Printing 
Co.  180  N.  Y.  280,  73  N.  E.  48;  American 
Colortype  Co.  v.  Continental  Colortype  Co. 
188  U.  S.  104,  47  L.  ed.  404,  23  Sup.  Ct. 
Rep.  265. 

ihe  fact  that  Booth  represented  to  the 
Barber  Asphalt  Paving  Company  that  he 
was  getting  the  blocks  for  himself,  or  did 
not  disclose  to  it  at  the  time  that  he  was 
getting  them  for  the  plaintiff,  was  con- 
clusive. 

Raabe T.  Squier,   148N.Y.81,42  N.E.  516. 

Plaintiff,  having  had  an  opportunity  to 
inspect  the  blocks,  and  having  retained 
them  in  its  possession  for  practically  nine 
months  after  their  receipt,  could  not  claim 
that  if  any  implied  warranty  existed  it  sur- 
vived for  such  a  period  of  time. 

Waeber  v.  Talbot,  167  N.  Y.  48,  82  Am. 
St.  Rep.  712,  60  N.  E.  288;  Chambers  v. 
Lancaster,  160  N.  Y.  342,  54  N.  E.  707; 
Brown  v.  Foster,  108  N.  Y.  387, 16  N.  E.  608. 

Mr.  James  F.  McKlnney,  with  Messrs. 
Edward  M.  Groat  and  Paul  Groat,  for 
respondent: 

Booth  throughout  the  transaction  was 
plaintifTs  agent.  If  he  was  not  the  agent 
of  plaintiff,  it  could  not  recover. 

Greenwood  v.  Schumacker,  82  N.  Y.  615; 


511,  31  N.  Y.  Supp.  1057,  155  N.  Y.  685,  50 
N.  E.  1117. 

An  undisclosed  principal  of  an  oral  or  a 
written  agreement  not  under  seal  may  en- 
force the  contract  in  his  own  name. 

Nicoll  v.  Burke,  78  X.  Y.  580;  Briggs  v. 
Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617; 
Brady  v.  Nally,  151  N.  Y.  258,  45  N.  E.  457; 
Ludwig  v.  Gillespie,  105  N.  Y.  653,  11  N. 
E.  835;  Henderson,  H.  k  Co.  v.  McNally, 
48  App.  Div.  137,  62  N.  Y.  Supp.  582,  168 
N.  Y.  646,  61  N.  E.  1130;  Sears  v.  Conover, 
33  How.  Pr.  324;  Tyler  v.  Barrows,  6  Robt. 
104;  Devlin  v.  New  York,  63  N.  Y.  8; 
Himter  v.  Giddings,  97  Mass.  41,  93  Am. 
Dec  54;  Lerned  v.  Johns,  9  Allen,  419; 
Huntington  v.  Knox,  7  Cush.  371;  Eastern 
R.  Co.  V.  Benedict,  5  Gray,  561,  66  Am. 
Dec.  384;  Foster  v.  Graham,  166  Mass.  202, 
44  N.  E.  129. 

Defendant  is  liable  upon  its  implied  war- 
ranty as  a  manufacturer,  that  the  blocks 
would  be  free  from  secret  or  latent  defects 
rendering  them  unfit  for  the  use  for  which 
they  were  intended. 

Carleton  v.  Lombard,  A.  k  Co.  149  N.  Y. 
137,  43  N.  E.  422;  Hoe  v.  Sanborn,  21  N.  Y. 
552,  78  Am.  Dec.  163;  Bierman  v.  City  Mills 
Co.  151  N.  Y.  482,  37  L.RJl.  799,  56  Am. 
St.  Rep.  630,  45  N.  E.  856;  Kellogg  Bridge 
Co.  V.  Hamilton,  110  U.  S.  108,  28  L.  ed. 
86,  3  Sup.  Ct.  Rep.  537;  Prentice  v.  Fargo, 
53  App.  Div.  608,  65  N.  Y.  Supp.  1114; 
Van  Wyck  v.  Allen,  69  N.  Y.  61,  25  Am.  Rep. 
136;  White  v.  Miller,  71  N.  Y.  118,  27  Am. 
Rep.  13;  Heath  Dry  Gas  Co.  v.  Hurd,  124 
App.  Div.  68,  108  N.  Y.  Supp.  410;  Cooper 
V.  Payne^  103  App.  Div.  118,  93  N.  Y.  Supp. 
69. 

Csrdozo,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sues  to  recover  damages  for 
breach  of  an  implied  warranty.  The  con- 
tract was  made  between  the  defendant  and 
one  Booth.  The  plaintiff  says  that  Booth 
was  in  truth  its  agent,  and  it  sues  as  un- 
disclosed principal.  The  question  is  wheth- 
er it  has  the  right  to  do  go. 

The  general  rule  is  not  disputed.  A  con- 
tract not  under  seal,  made  in  the  name  of 
an  agent  as  ostensible  principal,  may  be 
sued  on  by  the  real  principal  at  the  latter's 
election.  Henderson,  H.  &  Co.  v.  McNally, 
48  App.  Div.  134,  62  N.  Y.  Supp.  582,  af- 
firmed on  opinion  below  in  168  N.  Y.  646, 
61  N.  E.  1130;  Cothay  v.  Fennell,  10  Barn. 
&  C.  671,  8  L.  J.  K.  B.  302.  The  defendant 
says  that  we  should  establish  an  exception 
to  that  rule  where  the  identity  of  the  prin- 
cipal has  been  concealed  because  of  the  be- 
lief that,  if  it  were  disclosed,  the  contract 
would  not  be  made.     We  are  asked  to  say 
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is  thereby  destroyed,  and  the  contract  viti- 
ated for  mistake. 

The  plaintiff  and  the  defendant  were  com- 
petitors in  business.  The  plaintiff's  presi- 
dent suspected  that  the  defendant  might  re- 
fuse to  name  him  a  price.  The  suspicion 
was  not  based  upon  any  previous  refusal, 
for  there  had  been  none;  it  had  no  other 
origin  than  their  relation  as  competitors. 
Because  of  this  doubt  the  plaintiff  availed 
itself  of  the  services  of  Booth,  who,  though 
interested  to  the  defendant's  knowledge  in 
the  plaintiff's  business,  was  also  engaged  in 
a  like  business  for  another  corporation. 
Booth  asked  the  defendant  for  a  price  and 
received  a  quotation,  and  the  asphalt  blocks 
required  for  the  plaintiff's  pavement  were 
ordered  in  his  name.  The  order  was  ac- 
cepted by  the  defendant,  the  blocks  were  de- 
livered, and  payment  was  made  by  Booth 
with  money  furnished  by  the  plaintiff.  The 
paving  blocks  were  unmerchantable,  and  the 
defendant,  retaining  the  price,  contests  its 
liability  for  damages  on  the  ground  that  if 
it  had  known  that  the  plaintiff  was  the  prin- 
cipal, it  would  have  refused  to  make  the 
sale. 

We  are  satisfied  that  upon  the  facts  be- 
fore us  the  defense  cannot  prevail.  A  con- 
tract involves  a  meeting  of  the  minds  of 
the  contracting  parties.  If  "one  of  the  sup- 
posed parties  is  wanting,"  there  is  an  ab- 
sence of  "one  of  the  formal  constituents  of 
a  legal  transaction."  Rodliff  t.  Dallinger, 
]41  Mass.  1,  6.  55  Am.  Rep.  439,  4  N.  E.  805, 
807.  In  such  a  situation  there  is  no  con- 
tract. A  number  of  cases  are  reported 
where  A  has  ordered  merchandise  of  B,  and 
C  has  surreptitiously  filled  the  order.  The 
question  has  been  much  discussed  whether 
C,  having  thrust  himself  without  consent 
into  the  position  of  a  creditor,  is  entitled 
to  recover  the  value  of  his  wares.  Boston 
Ice  Co.  T.  Potter,  123  Mass.  28,  25  Am.  Rep. 
9;  Boulton  ▼.  Jones,  2  Hurlst.  &,  N.  564, 
27  L.  J.  Exch.  N.  S.  117,  3  Jur.  N.  S.  1156, 
6  Week.  Rep.  107;  Gordon  v.  Street  [1899] 
2  Q.  B.  641,  69  L.  J.  Q.  B.  N.  8.  45,  48  Week. 
Rep.  158,  81  L.  T.  N.  S.  237,  16  Times  L.  R. 
445;  Bareus  v.  Dorries,  64  App.  Div.  109, 
71  N.  Y.  Supp.  695;  Kling  v.  Irving  Nat. 
Bank,  21  App.  Div.  373,  47  N.  Y.  Supp.  628; 
Id.,  160  N.  Y.  698,  55  N.  E.  1096;  Randolph 
Iron  Co.  V.  Elliott,  34  N.  J.  L.  184,  3  Mor. 
Min.  Bep.  63;  7  Laws  of  England  (Hals- 
bury)  title  Contracts,  pp.  364,  355.  That 
question  is  not  before  us,  and  we  express  no 
opinion  concerning  it.  We  state  it  merely 
to  accentuate  the  distinction  between  the 
cases  which  involve  it  and  the  case  at  hand. 
Neither  of  the  supposed  parties  was  wanting 
in  this  case.  The  apparent  meeting  of  the 
minds  between  determinate  contracting  par- 
ties was  not  unreal  or  illusory.  The  defend- 
L.R.A.1915C. 


ant  was  contracting  with  the  precise  person 
with  whom  it  intended  to  contract.  It  was 
contracting  with  Booth.  It  gained  what- 
ever benefit  it  may  have  contemplated  from 
his  character .  and  substance.  Humble  v. 
Hunter,  12  Q.  B.  311,  17  L.  J.  Q.  B.  N.  S. 
350;  Arkansas  Valley  Smelting  Co.  v.  Bel- 
den  Min.  Co.  127  U.  S.  379,  387,  32  L.  ed. 
246,  248,  8  Sup.  Ct.  Rep.  1308;  American 
Colortype  Co.  v.  Continental  Colortype  Co. 
188  U.  S.  104,  47  L.  ed.  404,  23  Sup.  a.  Rep. 
265.  An  agent  who  contracts  in  his  own 
name  for  an  undisclosed  principal  does  not 
cease  to  be  a  party  because  of  his  agency. 
Higfiins  V.  Senior,  8  Mees.  t  W.  834,  84*4. 
11  L.  J.  Exch.  N.  S.  199.  Indeed,  such  an 
agent,  having  made  himself  personally  liable, 
may  enforce  the  contract  though  the  princi- 
pal has  renounced  it.  Short  v.  Spackman. 
2  Barn.  &  Ad.  962.  See  also  Briggs  v. 
Partridge,  64  N.  Y.  357,  362,  21  Am.  Rep. 
617;  Jemison  v.  Citizens'  Sav.  Bank,  122  X. 
Y.  135,  143,  9  L.R.A.  708,  19  Am.  St.  Rep. 
482,  25  N.  E.  264.  As  between  himself  and 
the  other  party,  he  is  liable  as  principal 
to  the  same  extent  as  if  he  had  not  been  act- 
ing for  another.  It  is  impossible  in  such 
circumstances  to  hold  that  the  contract  col- 
lapses for  want  of  parties  to  sustain  it.  The 
contractual  tie  cannot  exist  where  there  are 
not  persons  to  be  bound;  but  here  persons 
were  boimd,  and  those  the  very  persons  in- 
tended. If  Booth  had  given  the  order  in 
bis  own  right  and  for  his  own  benefit,  but 
with  the  expectation  of  later  assigning  it  to 
the  plaintiff,  that  undisclosed  expectation 
would  not  have  nullified  the  contract.  His 
undisclosed  intention  to  act  for  a  principal 
who  was  unknown  to  the  defendant  was 
equally  ineffective  to  destroy  the  contract 
in  its  inception. 

If  therefore  the  contract  did  not  fail  for 
want  of  parties  to  sustain  it,  the  unsuspect- 
ed existence  of  an  undisclosed  principal  can 
supply  no  ground  for  the  avoidance  of  a  con- 
tract, unless  fraud  is  proved.  We  must  dis- 
tinguish between  mistake,  such  as  we  have 
been  discussing,  which  renders  the  contract 
void  ah  initio,  because  the  contractual  tie 
has  never  been  completely  formed,  and  fraud 
which  renders  it  voidable  at  the  election  of 
the  defrauded  party.  Rodliff  v.  Dallinger, 
supra.  In  the  language  of  Holmes,  J.,  in  the 
case  cited :  "Fraud  only  becomes  important, 
as  such,  when  a  sale  or  contract  is  complete 
in  its  formal  elements,  and  therefore  valid 
unless  repudiated,  but  the  ri};Iit  is  claimed 
to  rescind  it."  If  one  who  is  in  reality  an 
agent  denies  his  agency  when  questioned, 
and  falsely  asserts  that  his  principal  has 
no  interest  in  the  transaction,  the  contract, 
it  may  be,  becomes  voidable,  not  because 
there  is  a  want  of  parties,  but  because  it 
has  been  frauduleatly  procured.     That  was 
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substantially  the  situation  in  Winchester  t. 
Howard,  97  Mass.  303,  93  Am.  Dec.  93. 
When  such  a  case  arises,  we  shall  have  to 
consider  whether  a  misrepresentation  of  that 
kind  is  always  so  material  as  to  justify  re- 
scission after  the  contract  has  lieen  executed. 
Leake,  Contr.  6th  ed.  pp.  19,  340.  But  no 
such  situation  is  disclosed  in  the  case  at 
hand.  Booth  made  no  misrepresentation  to 
the  defendant.  He  was  not  asked  anything, 
nor  did  he  say  anything,  about  the  plaintiff's 
interest  in  the  transaction.  Indeed,  neither 
he  nor  the  plaintiff's  officers  knew  whether 
the  defendant  would  refuse  to  deal  with  the 
plaintiff  directly.  They  suspected  hostility, 
but  none  had  been  expressed.  The  validity 
of  the  contract  turns  thus,  according  to  the 
defendant,  not  on  any  overt  act  of  either 
the  plaintiff  or  its  agent,  but  on  the  presence 
or  absence  of  a  mental  state.  We  are  ask- 
ed to  hold  that  a  contract  complete  in  form 
becomes  a  nullity  in  fact  because  of  a  secret 
belief  in  the  mind  of  the  undisclosed  princi- 
pal that  the  disclosure  of  his  name  would  be 
prejudicial  to  the  completion  of  the  bargain. 
We  cannot  go  so  far.  Stoddard  v.  Ham,  129 
Mass.  383,  37  Am.  Rep.  369.  It  is  unneces- 
sary, therefore,  to  consider  whether,  even  if 
fraud  were  shown,  the  defendant,  after  the 
contract  was  executed,  could  be  permitted 
to  rescind  without  restoring  the  difference 
between  the  price  received  for  the  defective 
blocks  and  their  reasonable  value.  It  is  al- 
so unnecessary  to  analyze  the  evidence  for 
the  purpose  of  showing  that  the  defendant, 
after  notice  of  the  plaintiff's  interest  in  the 
transaction,  continued  to  make  delivery,  and 
thereby  waived  the  objection  that  the  con- 
tract was  invalid.  Cincinnati  Sicmens-Lun- 
gren  Gas  Illuminating  Co.  t.  Western  Sie- 
rocns-Lungren  Co.  152  U.  S.  200,  202,  38  L. 
ed.  411,  412,  14  Sup.  Ct.  Rep.  523;  Mudge  v. 
Oliver,  1  Allen,  74. 

Other  rulings  complained  of  by  the  defend- 
ant have  been  considered,  but  no  error  has 
been  found  in  them. 

The  judgment  should  be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  and  TVerner, 
Chase,  Collin,  Cnddeback,  and  Hogan, 
JJ.,  concur. 


ORRGON  SrPRE^tE   COURT. 
(In  Banc.) 

STATE  OF  OREGON  EX  REL.  CLARENCE 

H.  Mclaughlin 

V. 

ROBERT  0.  GRAVES. 
(—  Or.  — ,  144  Pac.  484.) 

Attornejr  —  aiding  mob  —  discipline. 

An   attorney   at   law  may  be  suspended 
I*R.A.1916C. 


from  practice  for  actively  participating  in 
the  acts  of  a  mob  which  takes  undesirable 
citizens  from  a  jail,  deports  them  from  the 
town,  and  forbids  their  return. 

(December  1,  1014.) 

PROCEEDINGS  for  the  disbarment  of  de- 
fendant as  an  attorney  at  law.    Judg- 
ment of  suspension. 

The  facts  are  stated  in  the  opinion. 
Mr.  C.  H.  McLianghlln  for  complainant. 
Messrs.   C.   S.   McKnight,   A.   J.   Sher- 
wood, and  J.  W.  Bennett  for  defendant. 

McBrlde,  C9i.  J.,  delivered  the  opinion 
of  the  court: 

In  August,  1913,  one  C.  H.  McLaughlin, 
as  relator,  filed  a  complaint  charging  Rob- 
ert O.  Graves  with  conduct  unbecoming  an 
attorney,  which  complaint  is  as  follows: 

In  the  Supreme  Ck)urt  of  the  State  of 

Oregon. 

The   State   of  Oregon,   on   the   Relation  of 

C.  H.  McLaughlin,  against  Robert  O.  Graves. 

Coos  County,  Oregon  State — ss.: 

C.  H.  McLaughlin,  being  sworn,  on  oath 
says  that  on  June  25,  1013,  at  the  city  of 
Marshiield,  Coos  county,  Oregon,  a  large 
concourse  of  inen  unlawfully  assembled  as 
a  mob,  and  as  such  mob  forcibly  and  vio- 
lently took  possession  of  the  persons  of  J. 
W.  Edgeworth,  Wesley  Everett,  and  Fred 
Roberts,  and  with  force  and  against  the 
will  of  said  persons  marched  them  through 
the  streets  of  Marshfield,  and  then  put 
them  upon  a  small  gasolene  launch  and  con- 
veyed them  down  and  across  the  bay,  at 
which  place  they  were  by  said  mob  taken  off 

Kote.  —  Attorneys:  acting  with  mob  aa 
a  ground  for  disbarment,  suspension, 
or  other  discipline. 

While  but  few  cases  have  been  found  upon 
this  precise  question,  it  has  been  said,  gener- 
ally, that  "an  attorney  may  be  suspended 
or  disbarred  for  such  misconduct  uncon- 
nected with  his  professional  duties  as  shuws 
him  to  be  an  unfit  and  unsafe  person  to 
manage  the  legal  business  of  others."  4 
Cyc.  910.  And  under  this  rule,  the  decision 
in  State  ex  rel.  McLauohlir  v.  Graves, 
seems  clearly  to  be  correct,  and  it  is  sup- 
ported by  the  other  cases  in  point. 

Thus,  the  fact  that  an  attorney  was 
present  and  actively  participated  in  an  un- 
lawful, tumultuous,  and  riotous  gathering 
which  took  a  prisoner  from  jail  and  hanged 
him  constitutes  a  legitimate  ground  for 
striking  his  name  from  the  roll  of  attorneys. 
Ex  parte  Wall.  107  U.  S.  265,  27  L.  ed.  552, 
2  Sup.  Ct.  Rep.  669,  affirming  13  Fed.  814. 

And  In  Dormonon's  Case,  1  Mart.  (La.) 
120.  2  Wheeler,  C.  C.  344,  it  was  hold  to 
be  the  duty  of  the  court  to  strike  from  its 
rolls  the  name  of  an  attorney  who,  as  a 
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said  launch,  and  assaulted  and  beaten  and 
kicked,  and  subjected  to  many  indignities 
and  insults,  and  were  then  compelled  to 
leave  Coos  County,  and  ordered  by  said 
mob  to  never  return.  That  said  Robert  O. 
Graves  at  all  of  the  time  herein  mentioned 
was  a  member  of  said  mob,  acting  as  its 
spokesman  and  leader,  and  directing  its 
actions.  Said  Robert  O.  Graves  is  and  was 
at  ail  times  mentioned  herein  a  member  of 
the  bar  of  the  state  of  Oregon,  admitted  to 
practise  in  all  the  courts  of  the  state;  and 
I  charge  that  his  conduct  as  herein  stated 
was  violative  of  his  duty  and  his  oath  as 
an  attorney  at  law,  and  was  unbecoming  a 
member  of  the  legal  profession.  Wherefore 
I  request  this  honorable  court  to  proceed 
against  him  for  disbarment. 

C.  H.  McLaughlin. 
Subscribed  and  sworn  this  14th  day  of 
August,  1913,  before  me. 

W.  J.  Rust, 
Notary  Public  for  Oregon.    [Kotarial  Seal.] 

The  matter  was  referred  for  the  pur- 
pose of  taking  the  testimony,  which  was 
submitted  and  filed  in  this  court  December 
9,  1913.  We  have  examined  the  evidence, 
and  find  the  facts  to  be  that  the  parties 
whom  it  is  charged  were  forcibly  deported 
from  Marsbfleld  were  persons  connected 
with  that  society  known  as  Industrial 
Workers  of  the  World,  and  that  for  some 
time  before  the  alleged  deportation  they 
or  their  associates  had  been  attempting  to 
promote  ani  organize  a  general  strike  among 
the  laborers  employed  in  the  mills  and  oth- 
er industries  in  and  around  Marshfield; 
that  in  pursuance  of  this  object  they  had 
used  intemperate  and  seditious  language, 
denouncing  the  United  States  flag  and  gov- 
ernment, and  made  themselves  generally 
obnoxious  to  a  large  majority  of  the  com- 


munity, to  the  extent  that  upon  June  26, 
1913,'  two  of  them,  J.  W.  Edgeworth  and 
Wesley  Everett,  were  arrested  and  thrown 
into  jail,  the  particular  charge  against  them 
not  appearing  in  the  testimony;  that  a 
mob  composed  chiefly  of  citizens  and  busi- 
ness men  assembled  and  forcibly  took  these 
two  from  the  jail,  placed  them  aboard  a 
launch,  and  transported  them  a  distance 
from  the  city,  and,  after  requiring  them 
to  kiss  the  American  flag,  ordered  them  to 
leave  the  county  and  not  return,  with  which 
order  they  complied;  that  on  the  same  day 
Fred  Roberts,  an  associate  of  Edgeworth 
and  Everett,  began  publicly  to  denounce 
the  deportation  of  these  persons,  using  pro- 
fane and  boisterous  language.  Whereupon 
he  was  arrested  and  thrown  into  jail,  for 
the  reason  or  upon  the  pretext  that  he  was 
guilty  of  disorderly  conduct,  and  in  a  short 
time  a  mob  composed  in  part  of  the  same 
persons  went  to  the  jail,  and  forcibly  took 
him  therefrom,  and  deported  him  in  the 
same  way  that  Edgeworth  had  been  deport- 
ed. Taking  the  testimony  as  a  whole,  al- 
though there  is  some  conflict,  we  are  of  the 
opinion  that  no  personal  violence  was  used 
upon  any  of  these  three  men  beyond  actual- 
ly seizing  them  and  deporting  them  against 
Uieir  will,  and  that  the  allegation  that  they 
were  kicked  and  beaten  and  bruised  is  not 
borne  out  by  the  testimony. 

While  the  conduct  of  these  men  was  prob- 
ably insulting  to  the  feelings  of  the  com- 
munity, and  their  denunciation  of  the  gov- 
ernment and  the  flag  calculated  to  provoke 
decent  citizens  to  wrath  and  to  invite  breach- 
es of  tlie  peace,  this  furnishes  no  legal 
justification  for  the  course  pursued  toward 
them.  This  is  a  land  where  the  law  is  su- 
preme, and  entirely  adequate  to  the  pro- 
tection of  society,  and  there  is  no  necessity 
to   override  the   law   under  the  pretext  of 


municipal  oflicer,-  seventeen  or  eighteen  years 
before,  had  acted  in  concert  with  the  negroes 
and  mulattoes  (freed  slaves)  of  San  Do- 
mingo in  their  murder  and  massacre  of  cer- 
tain whites. 

In  Jones's  Case,  12  Pa.  Co.  Ct.  229,  which 
was  an  application  to  disbar  an  attorney, 
although  the  court  accepted  the  attorney's 
explanation  as  to  his  alleged  misconduct, 
and  declined  to  disbar  him,  it  said  that  if,  as 
charged,  he  had,  "acting  in  his  capacity  as 
a  member  of  the  bar,  and  exerting  the  in- 
fluence given  him  by  being  accredited  as 
such,  in  an  excited  community,  with  intent 
to  stir  up  riot  and  disorder,  proclaimed 
in  a  public  place  as  law  that  which  he 
knew  not  to  be  the  law,  the  result  being  that 
lawless  persons  were  encouraged,  and  the 
officers  engaged  in  preserving  the  peac" 
were  ombarrased  and  hindered," — "it  could 
not  well  be  maintained  that  [he]  the  re- 
spondent had  not  been  guilty  of  professional 
misconduct;  and  no  one  would  deny  the 
L.R.A.1915C. 


right  of  the  court  to  take  away  from  him 
its  certificate  of  professional  standing  which 
gave  weight  to  his  words." 

Somewhat  similarly  it  has  been  held  to 
be  good  cause  for  striking  an  attorney  from 
the  rolls  of  the  court,  that  he  has  accepted, 
in  violation  of  an  express  statute,  a  chal- 
lenge to  fight  a  duel,  or  that  he  has  fought  a 
duel  in  another  state  and  killed  his  adver- 
sary, and  stands  indicted  for  murder  in 
the  other  state  for  such  killing.  Smith  v. 
State,  1  Yerg.  228. 

As  to  disbarment  or  suspension  of  an  at- 
torney for  misconduct  in  an  official  capacity 
other  than  his  attorneyship  itself,  see  note 
to  State  V.  Peck,  L.R.A.  1915A,  603. 

For  oflTering  to  pay  witness  as  a  ground 
for  disbarment  or  suspension  of  an  attorney, 
see  note  to  Re  O'Keefe,  L.R.A.1915A,  ,514. 

As  to  otlier  grounds  for  t!ie  disbarment 
or  suspension  of  attorneys,  see  Index  to 
L.R.A.  Notes,  "Attorneys,'"'  g  6. 

A.  C.  W. 
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maintaining  it.  If  the  parties  deported 
were  actually  guilty  of  such  public  con- 
duct aa  threatened  the  peace  and  good  or- 
der of  the  city,  no  doubt  there  existed  in 
the  ordinances  of  Marshfield  penalties  for 
disorderly  conduct,  which  would  have  been 
an  effectual  remedy  against  its  repetition. 
When  a  man  publicly  insults  the  flag  and 
denounces  the  institutions  of  his  country, 
he  is  a  disorderly  and  bad  citizen;  but  it 
is  a  mistaken  patriotism  that  seeks  to  sup- 
press one  breach  of  the  public  peace  by  per- 
petrating another,  however  great  the 
provocation.  In  this  view  of  the  case,  the  as- 
sembly of  persons  who  deported  Edgeworth, 
Everett,  and  Roberts,  even  though  it  may 
have  been  composed  of  men  ordinarily  good 
and  law-abiding  citizens,  was  a  lawless  as- 
semblage. 

The  defendant  was  a  member  of  this  as- 
semblage, and  while  not,  perhaps,  the  lead- 
er or  the  most  active  member,  he  was  not 
inactive.  An  attorney  is  an  officer  of  the 
court,  sworn  to  obey  the  laws,  and  upon 
oecasions  of  this  kind  it  is  his  duty,  if 
present  at  all,  to  uphold  the  law  and  coun- 
sel peaceable  and  lawful  methods,  and  what 
might  be  excusable  in  the  conduct  of  a  citi- 
zen unacquainted  with  the  law  cannot  be 
overlooked  in  an  attorney.  This  being  so, 
we  must  lind  that  in  the  matter  at  bar  he 
has  been  guilty  of  conduct  unbecoming  his 
profession.  We  take  into  consideration, 
however,  the  fact  that  the  testimony  of 
many  witnesses  shows  him  to  have  hitherto 
been  an  estimable,  law-abiding  citizen,  and 
peaceable  member  of  society;  that  in  his 
relations  to  his  clients  he  has  a.lways  de- 
meaned himself  as  an  honorable  member 
of  society  and  of  his  profession;  and  we 
therefore  conclude  that  for  this  single  act 
committed  under  excitement  and  a  mis- 
taken sense  of  patriotism,  it  would  be  im- 
proper to  deprive  him  altogether  of  his 
means  of  livelihood,  which  he  derives  from 
his  profession. 

It  is  the  judgment  of  the  court  that  he 
tie  suspended  from  practice  in  this  court 
for  a  period  of  three  months. 


I  power  to  change  any  intrastate  rate  for 
I  service  rendered  the  public,  when  to  do  so 

will  conflict  with  no  paramount  law  or  con- 

stitutional  inhibition. 

Public  service  corporatioit  —  rates  — 
power  of  legislature. 

2.  The  rate-making  power  is  inherent  in 
and  belongs  primarily  to  the  legislature. 
Ihe  presumption  is  against  exclusive  dele- 
gation of  the  power.  Unless  there  has 
been  such  delegation  by  clear  and  unmis- 
takable t«rms,  the  power  remains  in  the 
legislature,  which  can  exercise  the  same 
when  it  sees  fit. 

Public  water  supply  —  rates  ^  pow- 
er of  municipality. 

3.  A  grant  of  power  by  the  legislature 
to  a  municipal  corporation  "to  erect,  or  au- 
thorize or  prohibit  the  erection  of,  .  .  . 
waterworks,"  does  not  vest  the  municipal 
corporation  with  power  to  fix  water  rates 
by  franchise  or  agreement  beyond  the  con- 
trol of  the  legislature. 

Municlpat  corporation  —  power  to  con- 
tract —  fixing  rates. 

4.  The  general  provision  in  a  municipal 
charter  authorizing  the  municipal  corpora-, 
tion  to  "contract  and  be  contracted  with" 
does  not  delegate  beyond  the  state's  con- 
trol the  power  to  fix  pubkc  service  rates. 
Same  —  implied  powers. 

5.  Impliedly  from  general  powers,  a  mu- 
nicipal corporation  '  may  have  the  power 
to  contract  in  the  matter  of  public  servico 
rates,  as  long  as  the  legislature  docs  not 
exercise  its  reserved  power  in  that  particu- 


ITEST   VIRGINI.\  SUPREME  COURT 
OF  APPEAIiS. 

CITY  OF  BENWOOD  et  aL 

V. 

PUBLIC   SERVICE   COMMISSION. 

(—  W.  Va.  — ,  83  S.  E.  295.) 

Public  Service  Commission  —  power  to 
change  rates. 

1.   The   Public    Service    Commission   has 

Headnotes  by  Robinson,  J. 
L.R.A.191.5C. 


Vote.  — Right  to  reduce  rates  of  pub- 
lic aervice  corporation  fixed  by  fran- 
chise or  charter. 

I.  Introduction,   262. 
II.  Power  to  make  binding  contract  as  to 
rates  of  public  service  corpora- 
tions. 

a.  Power  of  the  state,    262. 

b.  Power  of  a  municipality,  264. 
in.  What  amounts  to  contract  precluding 

subsequent  regulation  by  public. 

a.  In  general,  268. 

b.  Conferring    power   to   charge    for 

service,   270. 

c.  Conferring  power  to   fix   charges, 

27L 

d.  Effect  of  naming  maximum  rates. 

1.  View  that  designation  of  max- 

imum rate  gives  contract 
right  to  charge  that  rate, 
273. 

2.  View  that  designation  of  max- 

imum rate  does  not  give 
contract  right  to  charge 
that  rate,   274. 

e.  Miscellaneous,  276. 

IV.  Regulation  of  rates  as  exercise  of  re- 

served power   to  alter   charter,     ■.',  7. 

V.  Loss    of    privilege    of    exemption    from 

regulation  of  rates. 

a.  Bv  asBignment  and  consolidation, 

279. 

b.  By  waiver,  281. 


Digitized  by 


Google 


262 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


lar,  but  any  contract  so  made  is  only  per- 
missive, and  is  subject  to  future  legislative 
action. 

Public  Service  Commission  —  rates  fix- 
ed by  municipality  ^  change. 

6.  The  Public  Service  Commission  may 
change  a  public  service  rate  which  was  fixed 
for  a  municipality  by  franchise  ordinance 
prior  to  the  enactment  of  the  law  creating 
the  Commission,  where  authority  to  fix 
such  rate  was  not  expressly  delegated 
to  the  municipal  corporation  by  the  legis- 
lature. 

Contract  —  change  of  water   rates  — 
impairing  obligation. 

7.  Where,  by  franchise  or  ordinance, 
public  service  rates  within  a  municipality 
have  been  fixed  and  accepted  as  between  a 
public  service  corporation  and  the  public, 


without  express  delegation  of  power  in  sucU 
particular  by  the  legislature  to  the  munici- 
pality, a  change  of  the  rates  by  the  I'ublic 
Service  Commission  does  not  impair  the  ob- 
ligation of  a  contract. 

(October  13,  1914.) 

PETITION  by  the  City  for  the  suspension 
of  an  order  made  by  the  Public  Serv- 
ice Commission  upon  application  of  a  water 
company  for  a  change  in  rates  for  water 
furnished  by  it  to  the  public  in  the  City. 
Petition  dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  Brown  and  t.  S.  Biley, 
for  petitioners: 

No  exercise  of  the  police  power  was  in- 


As  to  power  of  municipality  apart  from 
contract  to  regulate  the  rates  to  be  charged 
by  public  service  corporations,  see  notes  in 
33  L.R.A.(N.S.)  769,  and  43  L.R.A.(N.S.) 
994. 

As  to  power  of  municipality  to  fix  gas 
rates  as  an  incident  of  its  power  to  au- 
thorize the  laying  of  gas  mains,  see  note  to 
Boerth  v.  Detroit  City  Gas  Co.  18  L.R.A. 
(N.S.)    1197. 

As  to  effect  of  contracts  with  patrons  to 
preclude  regulation  of  rates  of  public  serv- 
ice corporations,  see  note  to  Pinney  &  B. 
Co.  V.  I»s  Angeles  Gas  &  Electric  Corp. 
post,  282. 

/.  Introduction. 

It  is  clear  that  a  valid  contract  made  by 
the  state  or  a  municipal  corporation  with  a 
public  service  corporation  as  to  the  rates 
to  be  charged  for  services  is  within  the 
constitutional  provision  against  impairing 
the  obligation  of  a  contract,  so  as  to  pre- 
clude subsequent  legislation  attempting  to 
change  or  reduce  the  rates  during  the  period 
of  the  contract,  8  Cyc.  959. 

But  to  come  within  the  protection  of  the 
constitutional  provision  against  impairing 
the  obligation  of  a  contract,  the  contract 
must  be  valid  and  within  the  power  of  the 
state  or  municipality  to  make. 

As  shown  hereafter,  the  great  majority 
of  the  cases  hold  that  the  state  may  make 
a  binding  contract  so  as  to  preclude  future 
legislation  regulating  rates;  though  a  few 
cases  have  taken  the  position  that  it  is  be- 
yond the  power  of  the  state  to  contract 
away  a  governmental  function  such  as  the 
power  to  regulate  the  rates  to  be  charged 
for  public  services. 

Likewise,  the  legislature  may  authorize 
a  municipal  corporation  to  make  a  binding 
contract  not  to  regulate  rates  during  a  rea- 
sonable term  of  years,  unless  it  is  against 
the  declared  policy  of  the  state  to  grant 
such  right. 

But  the  power  of  a  municipal  corporation 
to  make  such  a  contract  must  be  clearly 
conferred,  and  cannot  be  inferred  by  impli- 
cation. 
L.R.A.1915C. 


So,  a  contract  purporting  to  fix  charges, 
or  to  authorize  the  corporation  to  regulate 
its  charges  without  interference  by  the  pub- 
lic authorities,  must  be  by  clear  and  un- 
mistakable language,  which  in  case  of  doubt 
will  be  resolved  in  favor  of  retaining  in 
the  public  the  right  to  regulate  and  provide 
reasonable  charges  for  public  service  from 
time  to  time. 

It  is  held  in  numerous  cases  that  the 
regulation  of  rates  is  a  proper  exercise  of 
the  reserved  power  to  alter  or  amend  a 
charter. 

It  has  been  held  that  the  exemption  from 
legislative  regulation  cannot  be  assigned, 
and  does  not  pass  by  judicial  sale.  So,  the 
privilege  of  exemption  from  regulation  of 
rates  may  be  lost  by  waiver. 

//.  Power  to  make  binding  contract  as 
to  rates  ot  public  service  corpora- 
tions. 

a.  Power  of  the  state. 

The  great  majority  of  the  cases,  including 
those  passed  upon  by  the  Supreme  Court 
of  the  United  States,  sustain  the  view  that, 
in  the  absence  of  constitutional  prohibition, 
it  is  competent  for  the  state  to  contract 
with  a  public  service  corporation  as  to  the 
rates  to  be  charged  for  services,  and  that 
such  a  contract  under  legislative  authority 
is  within  the  constitutional  guaranty 
against  impairment. 

Thus,  it  is  held  that  the  right  of  the 
state  to  regulate  the  rates  of  transportation 
on  railroads  is  not  such  a  governmental 
function  that  it  cannot  be  transferred  to 
the  corporation  so  as  to  preclude  subse- 
quent interference  by  the  state.  Sloan  v. 
Pacific  R.  Co.  61  Mo.  24,  21  Am.  Rep. 
397. 

Accordingly,  it  was  held  that  a  provision 
in  a  statute  changing  the  charter  of  a  rail- 
road company  giving  it  power  to  fix  rates, 
and  declaring  that  it  shall  not  be  subject 
to  future  legislation  until  10  years  after- 
ward, operated  to  exempt  the  company 
from  a  subsequent  act  of  the  legislature 
prohibiting  a  charge  for  transportation  for 


Digitized  by 


Google 


BENWOOD  V,  PUBLIC  SERVICE  COMMISSION. 


2«3 


Tolved  in  the  ordinance  granting  the  water 
franchise  to  Kenny  and  others. 

Xew  Orleans  Gaslight  Co.  v.  Louisiana 
Light  &  H.  P.  ft  Mfg.  Co.  115  U.  S.  650, 
29  L.  ed.  510,  6  Sup.  Ct.  Rep.  252. 

The  holding  of  the  Public  Service  Com- 
mission results  in  impairing  a  contract  of 
the  kind  which,  by  both  the  United  States 
and  State  Constitution,  is  forbidden  to  be 
impaired  by  legislative  enactment. 

Welch  Water,  Light,  4  P.  Co.  v.  Welch, 
64  W.  Va.  373,  62  S.  E.  497 ;  State  ex  rel. 
St.  Louis  V.  Laclede  Gaslight  Co.  102  Mo. 
472,  22  Am.  St.  Rep.  789,  14  S.  W.  974,  15 
8.  W.  383;  Clarksburg  Electric  Light  Co.  v. 
Clarksburg,  47  W.  Va.  740,  50  L.R.A.  142, 
35  S.  E.  994;  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  &  H.  P.  &  Mfg.  Co.  115  U. 


S.  650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252; 
Spring  Valley  Waterworks  v.  Schottler,  110 
U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 
48;  Vicksburg  v.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  51  L.  ed.  1155,  27  Sup. 
Ct.  Rep.  762;  Detroit  v.  Detroit  Citizens' 
Street  R.  Co.  184  U.  S.  369,  46  L.  ed.  595, 
22  Sup.  Ct.  Rep.  410;  Cleveland  v.  Cleve- 
land City  R.  Co.  194  U.  S.  517,  48  L.  ed. 
1102,  24  Sup.  Ct.  Rep.  756. 

Messrs.  A.  A.  Ijllly,  Attorney  General, 
and  I'Yank  Iilyely,  Assistant  Attorney 
General,  for  respondent: 

The  police  power  is  so  important  and  es- 
sential to  government  that  it  has  been 
held  not  within  the  power  of  a  state  to 
grant  it  away  to  a  oorporation,  or  cut  it- 


any  distance  to  exceed  a  charge  made  for 
any  longer  distance.  The  court  pointed  out 
that  the  state  may  part  with  its  right  of 
taxation, — one  of  the  most  important  attri- 
butes of  sovereignty, — and  as  the  right  to 
regulate  the  rates  of  transportation  was  a 
matter  of  inferior  importance  to  the  state, 
it  was  diiEcult  to  perceive  why  such  right 
may  not  be  transferred  to  a  corporation. 
Ibid. 

Likewise,  in  State  ex  reL  St.  Louis  t. 
Laclede  Gaslight  Co.  102  Mo.  472,  22  Am. 
St.  Rep.  789,  14  S.  W.  974,  15  S.  W.  383, 
it  was  hold  that  the  regulation  of  the  price 
of  gas  did  not  constitute  such  a  police  gov- 
ernmental power  as  was  beyond  the  power 
«f  the  state,  or  a  municipality  created  by 
it,  to  contract  away  by  inserting  in  a  city 
ordinance  granting  to  a  gas  company  the 
privilege  of  furnishing  gas  to  the  city  and 
to  private  consumers  for  a  period  of  30 
years,  the  maximum  rates  to  be  charged. 

And  in  Iron  R.  Co.  v.  Lawrence  Furnace 
Co.  29  Ohio  St.  208,  the  court  denied  the 
contention  that  the  power  to  regulate 
charges  for  transportation  by  a  common 
carrier  of  freight  and  passengers  is  such 
«   police   power   as  the   legislature   cannot 

gart  with,  and  held  that  the  acceptance 
y  a  railroad  company  of  a  charter  under 
the  Ohio  act  of  1848  and  the  Constitution 
of  1802,  which  provides  that  no  reduction 
should  be  made  in  the  specified  rates  of 
charges  for  transportation  until  its  net 
profits  for  10  consecutive  years  should 
Amount  to  10  per  cent  per  annum  upon  its 
capital,  operates  to  form  a  contract  be- 
tween the  company  and  the  state  so  as  to 
preclude  legislative  regulation  by  the  state 
until  the  happening  of  the  named  contin- 
cencv.  Reaffirmed  in  49  Ohio  St.  102,  30 
K.  E.  616. 

And  in  Pingree  v.  Michigan  C.  R.  Co. 
118  Mich.  314,  53  L.R.A.  274,  76  N.  W. 
635,  it  w^as  held  that  the  legislature  may 
conifer  upon  a  railroad  company  the  exclu- 
sive power  to  fix  its  rates  for  the  transpor- 
tation of  passengers  and  freight  within  a 
certain  maximum:  and  a  subsequent  at- 
tempt by  the  legislature  to  fix  such  rates 
is  invalid  as  the  impairment  of  the  obliga- 
I,.R.A.1915C. 


tion  of  a  contract.  To  the  same  effect  is 
Stone  V.  Yazoo  &  M.  Valley  R.  Co.  02  Misc. 
607,  52  Am.  Rep.  193. 

It  has  been  held  in  numerous  cases  that 
a  state  legislature,  unless  prohibited  by 
constitutional  provision,  may  authorize  a 
municipal  corporation  to  establish  by  an 
inviolable  contract  the  rates  to  be  charged 
by  a  public  service  corporation  (or  natural 
person)  for  a  reasonable  term  of  years; 
and  the  effect  of  such  a  contract  is  to  sus- 
pend, during  the  life  of  the  contract,  the 
governmental  power  of  fixing  and  regulat- 
ing the  rates.  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S.  271,  53  L.  ed.  181, 
29  Sup.  Ct.  Rep.  50  (telephone) ;  Vicks- 
burg V.  Vicksburg  Waterworks  Co.  206  U. 
S.  496,  51  L.  ed.  1155,  27  Sup.  Ct.  Rep.  762 
(water  supply)  ;  Los  Angeles  y.  Los  An- 
geles City  Water  Co.  177  U.  S.  558,  44  L. 
ed.  886,  20  Sup.  Ct.  Rep.  736  (water  sup- 
ply) ;  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  46  L.  ed.  592,  22 
Sup.  Ct.  Rep.  410  (street  railway) ;  Free- 
port  Water  Co.  v.  Freeport,  180  U.  S.  587, 
45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493  (water 
supply) ;  Danville  Water  Co.  v.  Danville 
City,  180  U.  S.  619,  45  L.  ed.  696,  21  Sup. 
Ct.  Rep.  605  (water  supply)  ;  Omaha  Water 
Co.  V.  Omaha,  12  L.R.A.  (N.S.)  736,  77 
C.  0.  A.  267,  147  Fed.  1,  8  Ann.  Cas.  614 
(water  supply) ;  Shreveport  Traction  Co. 
V.  Shreveport,  122  La.  1,  129  Am.  St.  Rep. 
345,  47  So.  40  (street  railway).  In  this 
case  the  franchise  was  for  fifty  years. 

It  will  be  observed  that  the  power  of 
the  state  to  make  a  binding  contract  pre- 
cluding legislation  regulating  rates  is  also 
assumed  in  the  numerous  cases  contained 
in  subdivision  III.  of  the  present  note. 

But  it  has  been  held  that  the  right  to 
fix  and  regulate  the  charges  of  common  car- 
riers is  so  clearly  a  governmental  power, 
a  matter  of  internal  police,  that  the  legis- 
lature cannot  irrevocably  give  the  right  to 
charge  certain  fixed  rates  so  as  to  preclude 
future  legislatures  from  interfering  with 
such  rates.  Laurel  Fork  4  S.  H.  R.  Co. 
V.  West  Virginia  Transp.  Co.  25  W.  Va. 
324 ;  West  Virginia  Transp.  Co.  v.  Sweetzer, 
25  W.  Va.  434, 
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self  off  from  future  exercise,  or  in  any  way 
control  or  bargain  ii  away. 

Laurel  Fork  &  S.  H.  R.'Co.  v.  West  Vir- 
ginia Transp.  Co.  25  W.  Va.  324;  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989;  Com.  v.  Douglass,  100  Ky. 
116,  66  Am.  St.  Rep.  328,  24  S.  W.  233; 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
,  581 ;  New  Yorlc  &  X.  E.  R.  Co.  v.  Bristol, 
151  U.  S.  567,  38  L.  ed.  272,  14  Sup.  Ct. 
Rep.  437. 

The  municipalities  of  the  stfite  are  mere 
governmental  agents,  and  their  powers, 
rights,  and  duties  are  subject  to  modifica- 
tion or  abolishment  at  any  moment  by  the 
legislature. 

New  Orleans  v.  New  Orleans  Waterworks 


Co.  142  U.  S.  79,  35  L.  ed.  943,  12  Sup. 
Ct.  Rep.  142;  East  Hartford  v.  Hartford 
Bridge  Co.  10  How.  511,  13  L.  ed.  518. 

The  power  of  a  municipal  corporation 
to  regulate  rates  and  lay  taxes  is  peculiar- 
ly a  public  and  governmental  power,  and 
is  always  subject  to  revocation,  modifica- 
tion, and  control  by  legislative  authority. 

Williamson  v.  New  Jersey,  130  U.  S. 
200,  32  L.  ed.  919,  9  Sup.  Ct.  Rep.  453; 
1  Dill.  Mun.  Corp.  3d  ed.  §§  61,  63. 

Municipal  charters  are  not  contracts,  but 
are  granted  for  public  purposes,  and  amend- 
ed or  repealed  at  the  discretion  of  the  legis- 
lature. 

Probasco  v.  Moundsville,  11  W.  Va.  601. 

The  charter  may  give  the  city  power  to 
fix   rates   and   r^ulate   charges,    but   that 


In  Griffin  v.  Goldsboro  Water  Co.  122 
N.  C.  206,  41  L.R.A.  240,  30.  S.  E.  319,  it 
is  said  that  water  rates  prescribed  in  a 
charter  granted  by  the  legislature  since  the 
adoption  of  the  Constitution  of  18C8  (art. 
8,  §  1)  would  be  subject  to  revocation, 
and  would  be  subject  to  such  revocation 
independently  of  the  provision  of  that  Con- 
stitution. 

And  in  Dillon  t.  Erie  R.  Co.  19  Misc.  116, 
43  N.  Y.  Supp.  320,  the  court  said  that  if 
the  legislature  had  undertaken  to  preclude 
its  successors  from  regulating  the  rates  of 
fare  and  charges  of  a  railroad  company  and 
its  successors  in  interest,  it  was  open  to 
serious  question  whether  such  act  in  that 
respect  would  be  operative;  and  that  the 
legislature  had  no  power  to  devest  the  state 
of  its  police  power. 

So,  it  has  been  held  that  a  constitutional 
provision  to  the  effect  that  "the  legislature 
is  invested  with  full  power  to  pass  laws  for 
the  correction  of  abuses,  and  to  prevent  un- 
just discriminations  and  excessive  charges 
by  persons  and  corporations"  performing 
services  of  a  public  nature,  becomes  a  part 
of  every  contract  made  by  public  authori- 
ties stipulating  for  certain  rates  to  be 
charged  by  public  service  corporations,  and 
by  implication  denies  the  authority  of  the 
legislature  to  bind  itself  by  contract,  or 
to  authorize  a  municipality  to  bind  itself, 
not  to  exercise  the  power  to  regulate  rates 
whenever  in  its  judgment  it  should  think 
necessary  to  do  so.  Tampa  v.  Tampa 
Waterworks  Co.  45  Fla.  600,  34  So.  631,  sub- 
sequent appeal  in  47  Fla.  338,  36  So.  174, 
affirmed  in  199  U.  S.  241,  50  L.  ed.  170, 
26  Sup.  Ct.  Rep.  23.  And  see  also  to  the 
same  effect  Pocatello  v.  Murray,  21  Idaho, 
180,  120  Pac.  812,  which  is  set  out  in  sub- 
division I.  b. 

Mr.  Justice  Holmes  in  Tampa  Water- 
works Co.  V.  Tampa,  supra,  in  affirming  the 
judgment  of  the  supreme  court  of  Florida, 
and  commenting  on  the  constitutional  pro- 
vision, said:  "It  says  that  the  power  shall 
be  'full  power,'  and  the  adjective  may  be 
read  as  meaning  a  power  which  cannot  be 
cut  down.  When  it  goes  on  to  require  that 
the  legislature  'sliall'  provide  for  enforcing 
L.R.A.1915C. 


the  laws  which  it  is  expected  to  pass  for  the 
correction  of  abuses  and  the  prevention  of 
excessive  charges,  the  argument  is  strength- 
ened that  it  means  to  impose  a  duty  which 
the  legislature  is  not  at  liberty  to  give  up. 
Such  was  the  opinion  of  the  supreme  court 
of  Florida,  and  we  have  yielded  to  the  judg- 
ment of  the  state  court  upon  more  doubt- 
ful questions  than  this.  .  .  .  Although 
the  14th  Amendment  is  invoked,  no  case  is 
made  out  under  it  on  any  other  ground  than 
that  the  obligation  of  a  binding  contract 
is  impaired." 


b.  Power  of  a  tnunieipality. 

A  municipality  has  no  power  to  limit  by 
contract  its  right  to  regulate  rates  of  pub- 
lic service  corporations  unless  expressly  au- 
thorized. The  authority  to  make  auch  con- 
tracts cannot  be  upheld  by  mere  implica- 
tion, but  must  clearly  and  unmistakably 
appear.  Home  Teleph.  &  Teleg.  Co.  v.  Los 
Angeles,  211  U.  S.  265.  53  L.  ed.  176,  29 
Sup.  Ct.  Rep.  50;  Portland  R.  Light  &  P. 
Co.  V.  Portland,  201  Fed.  119;  Bessemer  v. 
Bessemer  City  Waterworks,  152  Ala.  391, 
44  So.  663;  Benwood  v.  Public  Service 
Commission. 

To  authorize  an  irrevocable  contract  by 
a  municipality  as  to  rates  to  be  charged 
consumers  for  water  furnished  by  a  water 
company,  legislative  power  to  make  It  must 
be  unquestionable.  Kno.xville  v.  Knoxville 
Water  Co.  107  Tenn.  647,  61  L.R.A.  888.  64 
S.  W.  1075. 

In  the  absence  of  express  le^slative  au- 
thority, a  municipal  corporation  has  no 
power  to  make  a  contract  with  a  street  rail- 
road company  which  will  prevent  the  legis- 
lature from  regulating  its  rates  of  fare. 
Indianapolis  v.  Navin,  151  Ind.  139,  41 
L.R.A.  337,  47  N.  E.  525,  51  N.  E.  80. 

In  Brummitt  v.  Odgen  Waterworks  Co. 
33  Utah,  302,  93  Pac.  828,  it  is  held  that 
in  Utah  no  power  has  been  either  expressly 
or  by  necessary  implication  conferred  upon 
i  municipalities  to  suspend  the  power  to 
I  regulate  rates  of  public  service  corpora- 
tions, and  that  municipalities  in  that  state 
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does  not  empower  it  to  enter  into  a  con- 
tract to  abandon  the  governmental  power 
itself. 

Home  Teleph  Ic,  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  205,  53  L.  ed.  170,  29  Sup.  Ct. 
Rep.  60. 

Mr.  J.  W.  Ritz  also  for  respondent. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

The  Benwood  and  McMechen  Consoli- 
dated Water  Company  made  application  to 
the  Public  Service  Commission  for  a  change 
in  rates  for  water  furnished  by  the  com- 
pany to  the  public  in  the  city  of  Benwood. 
The  city  and  certain  of  its  citizens  appeared 
to  the  proceeding  before  the  Commission 
and  resisted  the  application,  claiming  that 


the  Commission  was  without  power  to 
change  the  rates,  since,  at  the  time  of  the 
city's  grant  of  the  franchise  under  which 
the  company  operated,  the  rates  for  water 
to  be  furnished  under  the  franchise  were 
fixed  and  contracted  for  therein.  The  Com- 
mission overruled  this  ground  of  objection 
and  ordered  a  hearing  on  the  merits  of  the 
application.  Thereupon,  the  city  and  the 
citizens,  further  insisting  upon  their  objec- 
tion, brought  the  proceeding  into  this  court, 
pursuant  to  the  process  prescribed  in  the 
act  creating  the  Public  Service  Commission. 
The  case  presents  squarely  the  question: 
May  the  Public  Service  Commission  alter  a 
rate  that  was  fixed  by  franchise  ordinance 
prior  to  the  enactment  of  the  law  by  which 
the  Commission  was  created  and  given  pow- 


cannot  enter  into  binding  contracts  respect- 
ing rates. 

In  Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles. 211  U.  S.  265,  53  L.  ed.  176,  29  Sup. 
Ct.  Rep.  50,  affirming  155  Fed.  554,  it  was 
held  that  charter  authority  to  regulate  tele- 
phone service,  and  to  fix  and  determine  the 
charges  therefor,  does  not  empower  a  mu- 
nicipality to  enter  into  a  contract  fixing 
unalterably,  during  the  term  of  franchise, 
the  charges  for  such  service,  so  as  to  pre- 
clude subsequent  change  of  rates. 

In  Ft.  Smith  Light  &  Traction  Co.  v. 
Ft.  Smith,  202  Fed.  581,  it  was  held  that  a 
city  having  authority  to  inquire  into  and 
fix' reasonable  rates  to  be  charged  by  pub- 
lic ser\'ice  corporations  upon  finding  that 
the  rates  charged  were  exorbitant  had  no 
power  to  devest  itself  of  such  power  by  a 
stipulation  in  a  franchise  fixing  the  rates 
to  be  charged  during  the  life  of  the  fran- 
chise. 

A  municipal  corporation  has  no  authority 
to  contract  with  a  public  service  corpora- 
tion as  to  the  fares  such  corporation  might 
charge  and  collect  during  the  life  of  the 
franchise,  so  as  to  deprive  itself  of  exercis- 
ing during  that  time  the  governmental 
power  of  rate  regulation,  by  virtue  of  a 
charter  authorizing  it  to  grant  franchises 
for  the  use  of  the  streets,  and  providing 
that  every  franchise  which  provides  for  the 
charging  of  rates  should  contain  a  pro- 
vision fixing  the  maximum  rate  which  the 
grantee  may  charge  for  services  during  the 
life  of  the  franchise,  where  the  charter  also 
provides  that  "at  all  times  the  power  and 
right  reasonably  to  regulate  in  the  public 
interest  the  exercise  of  the  franchise  or 
right  so  granted  shall  remain  and  be  vest- 
ed in  the  council."  Portland  R.  Light  &, 
P.  Co.  V.  Portland,  201  Fed.  119. 

A  municipal  corporation,  was  not  author- 
ized to  limit  its  power  by  contract  to  fix 
reasonable  gas  rates  for  the  future,  by  vir- 
tue of  a  statute  (Kan.  Laws  1903,  chap. 
122,  §§  2,  51.  169,  176)  empowering  cities 
of  the  first  class  to  "make  all  contracts  and 
do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  city  necessary  to 
the  exercise  of  its  corporate  or  administra- 
I..R,A.1915C. 


tive  powers,"  to  "prescribe  and  fix"  maxi- 
mum gas  rates  which  shall  "at  all  times 
be  reasonable  and  just,"  to  make  contracts 
and  grant  franchises,  etc,  concerning  light, 
heat,  and  power,  and  to  "fix  a  reasonable 
schedule"  of  maximum  gas  rates,  "at  all 
times  during  the  existence  of  any  such 
grant,  contract,  or  privilege."  Wyandotte 
County  Gas  Co.  v.  Kansas,  231  U.  S.  622, 
58  L.  ed.  404,  34  Sup.  Ct.  Rep.  226,  afiirm- 
ing  88  Kan.  105,  127  Pac.  630. 

Legislative  authority  conferred  upon  a 
municipality,  to  grant  permission  to  con- 
struct and  operate  railways  in  the  streets 
"upon  such  terms  as  the  proper  authorities 
shall  determine,"  does  not  include  author- 
ity to  make  a  binding  contract  as  to  rates 
of  fare  with  which  the  state  cannot  inter- 
fere through  a  Public  Service  Commission 
without  violating  the  constitutional  pro- 
vision against  impairing  the  obligation  of 
contracts.  Milwaukee  Electric  R.  &  Light 
Co.  v.  Railroad  Commission,  153  Wis.  592, 
L.RJL..— ,  142  N.  W.  491. 

Legislative  authority  conferred  upon  a 
municipality,  "to  erect,  or  authorize  or  pro- 
hibit the  erection  of,  .  .  .  waterworks," 
does  not  include  authority  to  make  a  bind- 
ing contract  as  to  water  rates  with  which 
the  state  cannot  interfere  through  a  Pub- 
lic Service  Commission  without  violating 
the  constitutional  provision  against  impair- 
ing the  obligation  of  contracts.  Benwood 
V.  Public  Sebvice  Commission. 

The  general  provision  in  a  municipal 
charter  authorizing  the  municipal  corpora- 
tion to  "contract  and  be  contracted  with" 
does  not  delegate  beyond  the  state's  control 
the  power  to  fix  public  service  rates.     Ibid. 

A  city  has  no  authority  to  fix  by  ordi- 
nance rates  to  be  charged  by  public  service 
corporations  by  virtue  of  an  amendment 
to  its  charter  adopted  by  the  legal  voters 
of  the  city  at  a  time  when  a  general  law 
of  the  state  was  in  force  known  as  the  pub- 
lic utility  act,  whicli  vested  the  Railroad 
Commission  with  the  power  and  jurisdic- 
tion to  supervise  and  regulate  every  public 
utility  in  the  staie,  and  gave  such  Com- 
mission the  exclusive  authority  to  investi- 
gate any  rates  charged  by  public  utilities. 
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era?  If  it  may  not,  summary  prohibition, 
under  the  original  jurisdictional  powers  of 
this  court,  will  lie  in  the  premises.  United 
Fuel  Gas  Co.  v.  Public  Service  Commission, 
—  W.  Va.  — ,  80  S.  E.  931. 

That  the  Public  Service  Commission  may 
change  any  intrastate  rate  for  service  ren- 
dered to  the  public,  when  to  do  so  will  con- 
flict with  no  paramount  law  or  constitution- 
al inhibition,  we  have  no  doubt.  The  very 
spirit  and  purpose  of  the  act  by  which  the 
Commission  is  established  and  performs  its 
functions  affirm  that  it  may  do  so.  The 
broad  and  general  powers  prescribed  for  it 
by  the  statute  include  that  of  general  rate 
regulation.  A  reading  of  the  act  fully  dis- 
closes that  the  legislature  meant  to  delegate 
to  the  Public  Service  Commission  the  ad- 


ministrative supervision  and  regulation  of 
all  service  rendered  to  the  public  through- 
out the  whole  of  the  state.  That  it  did  this 
for  the  general  welfare  is  most  apparent. 
Modem  conditions  giving  rise  to  such  legis- 
lation in  the  interest  of  all  are  so  well 
known  as  to  need  no  recounting  here.  More- 
over, the  language  of  the  act  is  so  plain 
that  all  doubt  as  to  the  power  of  the  Com- 
mission for  general  and  state-wide  admin- 
istration of  rates  for  service  rendered  by 
corporations  or  individuals  to  the  public 
must  be  eliminated.  The  act  does  not  ex- 
clude, but  e.xpressly  includes,  the  supervi- 
sion and  regulation  of  service  to  the  public 
in  municipalities.  The  following  provisions 
are  here  pertinent: 

"Every  person,  firm,  or   corporation  en- 


and  if  found  unreasonable  to  fix  and  order 
substituted  therefor  such  rates  as  shall  be 
just  and  reasonable.  Portland  R.  Light  & 
P.  Co.  v.  Portland,  210  Fed.  667.  The  court 
said:  "Now,  the  right  to  regulate  rates 
of  public  service  corporations  is  a  govern- 
mental power  vested  in  the  state  in  its  sov- 
ereign capacity.  It  may  be  exercised  by 
the  state  directly  or  through  a  Commission 
appointed  by  it,  or  it  may  delegate  such 
power  to  a  municipality.  But  1  do  not 
understand  that  a  municipality  may  as- 
sume to  itself  such  power  without  the  con- 
sent of  the  state,  where  there  is  a  general 
law  on  the  subject  emanating  from  the  en- 
tire state.  It  is  true  that  under  the  Ore- 
gon system  the  legal  voters  of  every  city 
or  town  are  given  power  to  enact  and 
amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the 
state.  But  this  does  not  authorize  the  peo- 
ple of  a  city  to  amend  its  charter  so  as  to 
confer  upon  the  municipality  powers  be- 
yond what  are  purely  municipal  or  incon- 
sistent with  a  general  law  of  the  state  con- 
stitutionally enacted." 

In  Tampa  v.  Tampa  Waterworks  Co.  45 
Fla.  600,  34  So.  631,  subsequent  appeal  in 
47  Fla.  338,  36  So.  174,  affirmed  in  199  U. 
S.  241,  50  L.  ed.  170,  26  Sup.  Ct.  Rep.  23, 
it  was  held  that,  conceding  the  fact  that 
the  statutory  powers  of  a  city  were  broad 
enough  to  authorize  the  city  to  contract 
with  a  water  company  for  a  public  and 
private  supply  of  water  for  a  period  of 
30  years,  and  to  fix  the  rates  to  be  paid  by 
the  city  and  its  Inhabitants  for  the  entire 
contract  period,  the  subsequent  passage  of 
an  ordinance  before  the  expiration  of  the 
contract  period  reducing  the  rates  for  the 
supply  of  water  to  the  city  and  its  inhabit- 
ants to  a  reasonable  charge,  in  pursuance 
of  the  power  conferred  by  a  subsequent  stat- 
ute, does  not  violate  any  contract  right  of 
the  water  company,  nor  deprive  it  of  its 
property  without  due  process  of  law,  where 
the  constitutional  provision  then  in  force, 
and  at  the  time  the  city  and  water  company 
were  incorporated,  and  at  the  time  the 
contract  was  made,  reserved  to  the  legisla- 
ture the  power  to  regulate  by  its  own  act, 
L.R.A.1915C. 


or  through  the  instrumentality  of  a  munici- 
pality, corporatiims  performing  services  of 
a  public  nature. 

So,  in  Pocatello  v.  Murray,  21  Idaho,  180, 
120  Pac.  812,  it  was  held  'that  the  consti- 
tutional provisions  (Idaho  Const.  §  1,  art. 
15)  that  "the  use  of  all  waters"  within 
this  ptate  that  may.  "be  sold,  rented,  or 
distributed  is  a  public  use,  and  subject  to 
the  regulation  and  control  of  the  state  in 
the  manner  prescribed  by  law,"  and  (§  2, 
art.  15)  that  "the  right  to  collect  rates 
or  compensation  for  the  use  of  water  sup- 
plied to  any  county,  city,  or  town  or  water 
district,  or  the  inhabitants  thereof,  is  a. 
franchise,  and  cannot  be  exercised  except 
by  authority  of  and  in  the  manner  pre- 
scribed by  iaw,"  and  (g  6,  art.  15)  that 
"the  legislature  shall  provide  by  law  the 
manner  in  which  reasonable  maximum 
rates  may  be  established  to  be  charged  for 
the  use  of  water  sold,  rented,  or  distributed 
for  any  useful  or  beneficial  purpose,"  must 
be  read  into  every  contract  or  franchise  for 
a  public  water  supply,  and  that  an  ordi- 
nance which  prescribed  a  schedule  of  rates 
which  a  water  company  might  charge  for 
supplying  water  to  the  inhabitants  of  the 
city  for  a  fixed  period  of  time,  and  which 
also  provided  the  method  and  manner  of 
thereafter  appointing  a  Commission  to  es- 
tablish rates  at  the  expiration  of  such 
period,  construed  in  the  light  of  the  pro- 
vision of  the  Constitution,  must  be  under- 
stood as  providing  only  a  temporary 
method  of  ascertaining  and  fixing  rates,  to 
remain  in  force  and  effect  until  the  legis- 
lature, in  the  exercise  of  the  duty  imposed 
upon  it  by  the  Constitution,  shall  prescril)© 
the  manner  and  method  of  determining 
such  rates. 

Accordingly,  it  was  held  in  the  above 
case  that  a  subitcquent  statute  providing 
a  different  metliod  for  the  appointment  of 
commissioners  and  the  fixing  of  rates  than 
tliat  prescribed  by  the  ordinance  was  not  an 
impairment  of  the  obligation  of  a  contract, 
and  was  therefore  not  in  violation  of  §  10, 
art.  1,  of  the  Constitution  of  the  United 
States.    Ibid. 

It  has  been  held  that  the  power  given  to 
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gaged  in  a  public  service  business  in  this 
state  shall  establish  and  maintain  adequate 
and  suitable  facilities,  and  shall  perform 
such  service  in  respect  thereto  as  shall  be 
reasonable,  safe,  and  sufficient,  and  in  all 
respects  just  and  fair.  All  charges,  tolls, 
fares,  and  rates  shall  be  just  and  reason- 
able." Acta  1913,  chap.  9,  §  4  (Code  1913, 
chap.  150,  §  639). 

"The  Commission  is  hereby  given  the  pow- 
er to  investigate  all  methods  and  practices 
of  public  service  corporations,  and  to  re- 
quire them  to  conform  to  the  laws  of  the 
state.  .  .  .  The  Commission  may  change 
any  intrastate  rate,  charge,  or  toll  which 
is  unjust  or  unreasonable,  and  may  prescribe 
such  rate,  charge,  or  toll  as  would  be  just 
and  reasonable,  and  change  or  prohibit  any 


practice,  device,  or  method  of  service  in 
order  to  prevent  undue  discrimination  or 
favoritism  as  between  persons,  localities,  or 
classes  of  freight."  Acts  1913,  chap.  9,  §  5 
(Code  1913,  chap.  150,  §  640). 

"The  commission  shall  have  general  super- 
vision of  all  persons,  firms,  or  corporations 
having  authority  under  any  charter  or  fran- 
chise of  any  city,  town,  or  municipality, 
county  court,  or  tribunal  in  lieu  thereof,  to 
lay  down  and  maintain  wires,  pipes,  con- 
duits, ducts,  or  other  fixtures  in,  over,  or 
under  streets,  highways,  or  public  places  for 
the  purpose  of  furnishing  and  distributing 
gas,  or  for  furnishing  and  transmitting  elec- 
tricity for  light,  heat,  or  power,  or  main- 
taining underground  conduits  or  ducts  for 
electrical   conductors,   or   for   telegraph   or 


a  municipal  corporation  to  contract  for  a 
water  supply  "at  such  rates  as  may  be 
fixed  by  ordinance,  and  for  a  period  not  ex- 
ceeding 30  years,"  does  not  include  power 
to  make  a  binding  contract  as  to  rates  for 
the  whole  time.  Freeport  Water  Co.  v. 
Frccport,  180  U.  S.  587,  45  L.  ed.  679,  21 
Sup.  Ct.  Rep.  493,  affirming  186  111.  179, 
il  y.  E.  862;  Danville  Water  Co.  v.  Dan- 
ville, 180  U.  S.  619,  45  L.  ed.  696,  21  Sup. 
Ct.  Rep.  505,  affirming  186  III.  326,  57  N. 
£.  1129,  which  reaffirmed  178  111.  299,  69 
Am.  St.  Rep.  304,  53  N.  E.  118;  Rogers 
Park  Water  Co.  v.  Fergus,  180  U.  S.  624, 
4.5  L.  ed.  702,  21  Sup.  Ct.  Rep.  490,  affirm- 
ing 178  111.  671,  53  N.  E.  363;  Carlyle  v. 
Carlyle  Water,  Light  &  P.  Co.  62  111.  App. 
577."  But  the  rate  in  such  case  may  be 
changed  from  time  to  time.    Ibid. 

It  was  pointed  out  that  under  the  rule 
requiring  strict  construction  of  such  grants, 
the  phrase  "for  a  period  not  exceeding  30 
years"  qualified  the  words  "construct  and 
maintain,"  but  does  not  qualify  the  words 
"at  such  rates  as  may  be  fixed  by  ordinance." 
Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
.587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493; 
Danville  Water  Co.  v.  Danville,  180  U.  S. 
619,  45  L.  ed.  696,  21  Sup.  Ct.  Rep.  505. 

Oin  the  other  hand,  it  has  been  held  that 
the  authority  granted  to  a  municipal  cor- 
poration to  contract  for  a  water  supply 
includes  the  power  to  agree  upon  the  rates 
to  be  charged  for  a  definite  period,  notwith- 
standing the  power  to  r^ulate  rates  is  rec- 
ognized as  legislative  or  governmental. 
Bessemer  v.  Bessemer  Citv  Waterworks, 
152  Ala.  391,  44  So.  663  (30  years),  fol- 
lowed in  Birmingham  Waterworks  Co.  v. 
Birmingham,  211  Fed.  497,  affirmed  in  213 
Fed.  450  (30  years);  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.  206  U.  S.  496,  61  L. 
ed.  1155,  27  Sup.  Ct.  Rep.  762  (30  years) ; 
Los  Angeles  City  Water  Co.  v.  Los  Angeles, 
88  Fed.  720  (30  years)  ;  Ashland  v.  Wheel- 
er, 88  Wis.  607,  60  N.  W.  818  (50  years) ; 
Omaha  Water  Co.  v.  Omaha,  12  L.R.A. 
(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1, 
8  Ann.  Cas.  614  (25  years),  appeal  to 
Unital  States  Supreme  Court  dismissed  for 
L.R.A.1915C. 


want  of  jurisdiction  in  207  U.  S.  684,  62 
L.  ed.  351,  28  Sup.  Ct.  Rep.  262. 

In  Bessemer  v.  Bessemer  City  Water- 
works, 152  Ala.  391,  44  So.  663,  supra,  the 
city  was  authorized  by  its  charter  to  make 
all  needful  provisions  by  contract  for  a 
water  supply  for  itself  and  citizens,  and  to 
regulate  the  rates  to  be  charged,  and  it  was 
held  that  it  could  lawfully  contract  for  a 
water  supply  for  a  period  of  30  years  and 
agree  upon  the  rates  for  that  period;  that 
the  efi'ect  of  such  contract  was  to  suspend 
its  charter  power  in  respect  to  the  regula- 
tion of  rates  during  that  period,  and  that 
an  ordinance  which  attempted  to  reduce  the 
rates  before  the  termination  of  the  con- 
tract was  void  as  impairing  the  obligation 
of  the  contract. 

In  Vicksburg  r.  Vicksburg  Waterworks 
Co.  206  U.  S.  496,  51  L.  ed.  1155,  27  Sup. 
Ct.  Rep.  762,  supra,  the  city  was  authorize*! 
by  statute  to  provide  for  the  erection  and 
maintenance  of  a  system  of  waterworks  to 
supply  the  city  with  water,  and  to  that  end 
to  contract  with  a  private  party  or  par- 
ties to  build  and  operate  the  waterworks, 
and  it  was  held  that  a  contract  fixing  maxi- 
mum water  rates  to  private  consumers  for 
a  period  of  30  years  was  binding  and  pro- 
tected against  impairment  by  the  contract 
clause  of  the  Federal  Constitution. 

In  Omaha  Water  Co.  v.  Omaha,  supra,  it 
was  held  that  power  given  to  a  city  to 
contract  for  the  construction  and  operation 
of  waterworks  "on  such  terms  and  under 
such  regulations  as  may  be  agreed  on"  con- 
fers authority  upon  the  municipality  to 
agree  with  the  contractor  upon  the  rates 
which  he  may  collect  of  private  consumers 
during  a  reasonable  term  of  years. 

So,  it  has  been  held  that  a  city  was  em- 
powered to  agree  with  a  street  railway  com- 
pany upon  rates  of  fare  for  passengers  for 
a  definite  period,  under  legislative  author- 
ity to  fix  the  "terms  and  conditions"  for 
the  construction,  operation,  and  consolida- 
tion of  street  railways.  Cleveland  v.  Cleve- 
land Citv  R.  Co.  194  U.  S.  617,  48  L.  ed. 
1102,  24  Sup.  Ct.  Rep.  756. 

The  power  of  a  city  to  contract  with  a 
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telephone  purposes,  and  for  the  purpose  of 
furnishing  water  either  for  domestic  or  pow- 
er purposes  and  of  oil  and  gas  pipe  lines." 
Acts  1913,  chap.  fl.  §  10  (Code  1913,  chap. 
150,  §  64o). 

Tliough  the  grant  and  acceptance  of  the 
franchise  wherein  certain  rates  were  fixed 
created  a  contract  between  the  water  com- 
pany and  tlie  city  of  Benwood,  the  rates 
thereby  fixed  are  nevertheless  cognizable  for 
revision  by  the  Public  Service  Commission 
under  the  broad  powers  delegated  thereto, 
unless  prior  to  the  delegation  of  those  pow- 
ers the  legislature  had  expressly  delegated 
power  to  the  city  of  Benwood  which  author- 
ized the  city  to  contract  inviolably  for  the 
rates  mentioned  in  the  franchise  for  the 
period  stated  therein.     Rate  making   is  a 


legislative  act.  It  is  inherent  in  and  belongs 
primarily  to  the  legislature.  The  rate-mak- 
ing power  is  a  power  of  government, — a 
police  power  of  tlie  state.  The  city  of  Ben- 
wood, at  the  time  of  the  granting  of  the 
franchise,  had  no  rate-making  power  that 
could  bind  tlie  state,  if  the  legislature  of 
the  sovereign  state  had  not  theretofore  dele- 
gated the  same  to  the  city.  And  if  such 
delegation  or  grant  of  rate-making  power 
was  made  to  the  city  prior  to  the  delega- 
tion of  general  and  state-wide  powers  in 
the  same  particular  by  the  legislature  to 
the  Public  Service  Commiseion,  the  language 
relied  upon  as  evidence  of  such  delegation 
or  grant  to  the  city  must  be  clear  and  ex- 
press. The  presumption  is  against  exclusive 
delegation    of    the    legislature's    sovereign 


gas  company  for  a  period  of  10  years  under 
the  Ohio  statute  authorizing  cities  to  regu- 
late the  price  of  gas,  and  providing  that 
they  may  fix  and  agree  upon  a  price  for  a 
period  not  exceeding  10  years,  is  upheld 
in  the  following  cases:  Foster  v.  Findlay, 
5  Ohio  C.  C.  455,  3  Ohio  C.  D.  224 ;  Toledo 
V.  Northwestern  Ohio  Natural  Gas  Co.  5 
Ohio  C.  C.  557,  3  Ohio  C.  D.  273;  Man- 
hattan Trust  Co.  V.  Dayton,  8  0.  C.  A. 
140,  16  U.  S.  App.  588,  59  Fed.  327 ;  Logan 
Natural  Gas  &  Fuel  Co.  v.  Chillicothe,  65 
Ohio  St.  186,  62  N.  E.  122. 

In  Des  Moines  v.  Des  Moines  Waterworks 
Co.  95  Iowa,  348,  04  N.  W.  269,  it  was  said 
that  a  contract  binding  a  city  to  the  initial 
rate  for  a  water  supply  specified  in  a  con- 
tract, for  the  entire  period  covered  by  the 
contract  (40  years),  probably  would  be 
held  to  be  so  unreasonable  that  it  could  not 
be  enforced. 

In  Omaha  Water  Co.  v.  Omaha,  12  L.R.A. 
(N.S.)  736,  77  C.  C.  A.  267.  147  Fed.  1, 
8  Ann.  Cas.  614,  appeal  dismissed  for  want 
of  jurisdiction  in  207  U.  S.  584,  52  L.  ed. 
351,  28  Sup.  Ct.  Rep.  262,  it  is  held  that 
the  making  of  a  municipal  contract  to  sus- 
pend for  25  years  the  power  of  the  city 
to  regulate  the  rates  which  a  water  com- 
pany shall  collect  from  private  consumers, 
in  consideration  of  the  construction  and 
operation  of  waterworks,  is  not  an  unrea- 
sonable exercise  of  the  power  to  contract 
therefor. 

In  Vicksburg  v.  Vicksburg  Waterworks 
Co.  supra,  it  is  held  that  a  contract  made 
by  a  city  with  a  waterworks  company,  fix- 
ing maximum  water  rates  to  private  con- 
sumers for  30  years,  imless  so  grossly 
unreasonable  as  to  stiggest  fraud  or  corrup- 
tion, is  binding,  and  as  such  is  protected 
against  impairment  by  the  contract  clause 
of  the  Federal  Constitution. 

In  Reed  v.  Anoka.  85  Minn.  294,  88  N.  W. 
081,  it  is  held  tliat  contracts  made  by  a 
city  for  a  water  supply  and  for  electric 
lights  for  the  use  of  tlie  city  and  its  in- 
habitants are  not  prima  facie  void,  nor 
beyond  the  power  of  municipal  authorities, 
as  unreasonable  and  unfair  because  of  the 
fact  that  they  cover  a  period  of  31  years, 
1..K.A.1916C. 


and  definitely  and  finally  fix  the  rates  and 
charges  to  be  paid  for  such  utilities  for 
the  full  period,  but,  in  the  absence  of  a 
showing  of  unreasonableness,  must  be  up- 
held. 

In  Creston  Waterworks  Co.  v.  Creston, 
101  Iowa,  687,  70  N.  W.  739,  it  was  held  in 
an  action  to  recover  water  rents  that  a  city 
ordinance  granting  a  water  company  the 
right  to  collect  during  the  continuance  of 
its  privilege  the  rates  specified,  "or  other 
rates  that  may  be  established"  by  it  and 
approved  by  the  city  council,  was  not  in- 
valid under  a  statute  conferring  power 
upon  cities  to  regulate  water  rates,  but 
forbidding  the  making  of  any  contract 
whereby  the  power  to  regulate  water  rates 
was  abridged,  where  it  was  not  shown  that 
the  rates  were  unreasonable.  The  court 
pointed  out  that  by  the  ordinance  the  city 
counsel  established  the  rates  therein  speci- 
fied, and  as  they  have  not  since  establiBhcd 
any  other  rates,  or  alleged  or  shown  that 
those  rates  are  unreasonable,  the  fates  are 
therefore  authorized  and  binding  until  other 
reasonable  rates  are  established,  and  that 
the  right  and  power  of  the  city  to  fix  rea- 
sonable rates  when  those  specified  are  found 
to  be  unreasonable  cannot  be  doubted. 


///.  What  amountH  to  contract  pre- 
clufling  subsequent  regulation  by 
ptiblic, 

a.  In  general. 

In  order  that  a  charter  provision  may 
operate  as  an  exemption  from  legislative 
regulation  of  rates,  the  exemption  must  ap- 
pear by  such  clear  and  unmistakable  lan- 
guage that  it  cannot  Ix;  reasonably  construed 
consistently  with  the  reservation  of  the 
power  bv  tlie  state.  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  1-28  U.  S.  174,  32  L.  ed.  377,  9 
Sup.  Ct.  Rep.  47;  Indianapolis  v.  Navin, 
151  Ind.  139,  41  L.R.A.  337,  47  N.  E.  525, 
51  N.  E.  80;  Stone  v.  Yazoo  &  M.  Vallev 
R.  Co.  62  Miss.  007,  52  Am.  Rep.  193;  Tal- 
lassee  Falls  Mfg.  Co.  v.  Commissioners'  Ct. 
158  Ala.  263.  48  So.  354. 

A    contract    exemption    from    legislative 
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rate-making  power  to  a  municipality.  Un- 
less there  has  been  such  delegation  by  clear 
and  express  terms,  the  power  is  reserved  in 
the  state,  which  can  exercise  it  at  such 
times  and  to  such  extent  as  may  be  found 
advisable.  Blueficld  VVaterworlcs  &,  Improv. 
Co.  V.  Bhiefield,  69  W.  Va.  1,  33  L.R.A. 
CSS.)  759,  70  S.  E.  772;  Judy  v.  Lashley, 
50  W.  Va.  628,  57  L.R.A.  413,  41  S.  E.  197 ; 
State  ex  rel.  Webster  v.  Superior  Ct.  67 
Wash.  37,  post,  287,  120  Pac.  861,  Ann. 
Cas.  1913D,  78;  Milwaukee  Electric  R. 
&  Light  Co.  V.  Railroad  Commission,  153 
Wis.  592,  L.R.A.  — ,  142  N.  W.  491; 
Home  Tcleph.  A  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct. 
Rep.  SO. 

The  franchise  was  granted  by  an  ordi- 


nance of  the  city  of  Benwood  passed  in  Oc- 
tober, 1897.  The  charter  of  the  city  as  it 
existed  at  tliat  time  is  found  in  Acts  1895, 
chap.  63.  That  charter,  we  find,  delegated 
no  express  power  to  the  city  in  relation  to 
rate  making,  either  as  to  water  or  any 
other  thing  to  be  furnished  to  the  public. 
It  did  grant  the  power  "to  erect,  or  author- 
ize or  prohibit  the  erection  of,  gas  works, 
electric  light  works,  or  waterworks  in  the 
city."  But  this  general  grant  does  not  give 
power  to  fix  rates  by  franchise  or  agreement 
beyond  the  control  of  the  legislature.  For 
a  municipal  corporation  to  claim  the  power 
to  fix  rates  inviolably,  it  must  show  clear 
and  express  delegation  of  the  same  to  it 
from  the  legislature.  The  Supreme  Court 
of  the  United   States  in   Home  Teleph.   & 


power  to  fix  railway  rates  will  not  be  pre- 
sumed. Buggies  V.  Illinois,  108  U.  S.  526, 
27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832. 

In  Covington  &  L.  Turnp.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198,  it  was  held  that  if  a 
contract  with  a  state  relating  to  the  exer- 
cise of  franchises  is  susceptible  of  two 
meanings,  the  one  restricting  and  the  other 
extending  the  powers  of  a  corporation,  that 
construction  of  it  should  be  adopted  which 
works  the  least  harm  to  the  state. 

Likewise,  contracts  affecting  the  right  of 
«  city  to  regulate  rates  of  public  service 
corporations  must  be  strictly  construed; 
and  such  right  cannot  be  held  to  have  been 
stipulated  away  by  doubtful  or  ambiguous 
provisions.  Rogers  Park  Water  Co.  v.  Fer- 
gus, 180  U.  S.  624,  45  L.  ed.  702,  21  Sup. 
Ct.  Rep.  490;  Freeport  Water  Co.  v.  Free- 
port.  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493;  Omaha  Water  Co.  v.  Omaha, 
12  L.R.A.(N.S.)  736,  77  C.  C.  A.  267,  147 
Fed.  1,  8  Ann.  Cas.  614,  appeal  dismissed 
in  207  U.  S.  584,  52  L.  ed.  351,  28  Sup. 
Ct.  Rep.  262;/ Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S.  265,  53  L.  ed.  176, 
29   Sup.  Ct.  Rep.  50. 

In  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep. 
408,  it  is  said:  "This  power  of  regulation 
is  a  power  of  government  continuing  in  its 
nature;  and  if  it  can  be  bargained  away 
at  all,  it  can  only  be  by  words  of  positive 
grant,  or  something  which  is  in  law  equiva- 
lent. If  tlicre  is  reasonable  doubt,  it  must 
be  resolved  in  favor  of  the  existence  of  the 
power.  In  the  words  of  Chief  Justice  Mar- 
shall in  Provideace  Bank  v.  Billings,  4  Pet. 
614,  561,  7  L.  ed.  939,  955,  'Its  abandon- 
ment ought  not  to  be  presumed  in  a  case 
in  which  the  deliberate  purpose  of  the  state 
to  abandon  it  does  not  appear.'  " 

A  franchise  which  contains  no  stipula- 
tions as  to  rates  to  be  charged  for  gas  to  be 
furnished  to  the  city  or  private  consumers 
cannot  be  construed  into  a  grant  of  an  ex- 
clusive privilege  to  fix  rates.  Zanesville  v. 
Zanesville  Gaslight  Co.  47  Ohio  St.  1,  23 
N.  E.  53. 

In  Loui«viUe  &  N.  R.  Co.  v.  Kentucky, 
L.R.A.1915C. 


183  U.  S.  503,  46  L.  ed.  298,  22  Sup.  Ct. 
Rep.  95,  it  was  held  that  a  railroad  ctim- 
pnny  is  not  entitled  to  claim  that,  by  the 
mere  force  of  its  legal  organization  and 
the  construction  of  its  road,  it  has  any  im- 
plied power  to  charge  reasonable  rates  for 
its  services,  and  to  differ  rates  when  com- 
petition exists  from  rates  applicable  where 
there  is  no  competition,  which  cannot  be 
iinpaired  by  a  constitutional  enactment  pro- 
hibiting railroad  companies  from  charging 
more  for  a  shorter  than  for  a  longer  haul, 
except  by  permission  of  the  Railroad  Com- 
mission in  special  cases  after  investigation; 
as  it  must  be  deemed  to  have  a<  epted  its 
charter  subject  to  the  general  right  of  the 
state  to  regulate  and  control  the  grant  in 
the  interest  of  the  public. 

In  Houston  &  T.  C.  R.  Co.  v.  Storey.  149 
Fed.  499,  it  was  held  that  a  statute  author- 
izing the  legislature  to  prescribe  rates  for 
railroad  transportation,  with  the  limitation 
that  no  reduction  in  rates  should  be  made 
unless  the  company  has  realized  a  profit 
equal  to  12  per  cent  per  annum  upon 
its  capital  during  the  previous  10  years, 
does  not  create  a  contract  between  the  state 
and  the  railroad  companies  precluding  the 
state  from  changing  the  law  as  to  rates, 
or  exempting  such  companies  from  future 
legislation  regulating  rates  for  transporta- 
tion. 

A  statute  amending  the  charter  of  a  turn- 
pike company,  and  changing  its  rates  of 
toll,  does  not  constitute  a  contract  with 
the  company  so  as  to  prevent  subsequent 
changes  of  the  rates.  Covington  &  L. 
Turnp.  Road  Co.  v.  Sandford,  14  Ky.  L. 
Rep.  089,  20  S.  W.  1031,  reversed  on  other 
grounds  in  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198. 

It  has  been  held  that  a  railroad  is  not 
exempt  from  state  regulations  of  its  rates 
by  the  fact  that  it  has  been  declared  a  post 
and  military  route  and  national  highway 
by  acts  of  Congress  which  granted  to  it 
lands  for  a  right  of  wav.  St.  Louis  &  S.  F. 
R.  Co.  v.  Gill,  54  Ark.'  101,  11  L.R.A.  452, 
15  S.  W.  18. 

A  statute  requiring  the  city  council  to 
fix  reasonable  rates  to  be  charged  by  pub- 
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Teleg.  Co.  v.  Los  Angeles,  supra,  said:  "It 
has  been  settled  by  this  court  that  the 
state  may  authorize  one  of  its  municipal  cor- 
porations to  establish  by  an  inviolable  con- 
tract the  rates  to  be  charged  by  a  public 
service  corporation  (or  natural  person)  for 
a  definite  term  not  grossly  unreasonable  in 
point  of  time,  and  that  the  effect  of  such 
a  contract  is  to  suspend,  during  the  life 
of  the  contract,  the  governmental  power  of 
fixing  and  regulating  the  rates.  .  . 
But  for  the  very  reason  that  such  a  contract 
has  the  effect  of  extinguishing  pro  tanto  an 
undoubted  power  of  government,  both  its 
existence  and  the  authority  to  make  it  must 
clearly  and  unmistakably  appear,  and  all 
doubts  must  be  resolved  in  favor  of  the  con- 
tinuance of  the  power." 


But  the  city  of  Benwood  says  it  had  the 
right  given  it  by  the  legislative  charter 
to  "contract  and  be  contracted  with."  True, 
this  general  provision  usually  found  in 
municipal  charters  is  in  the  charter  of  the 
city  of  Benwood.  But  that  provision  cannot 
be  construed  as  delegating  beyond  legislative 
control  the  power  to  fix  public  service  rates. 
For,  as  we  have  seen,  the  presumption  is 
against  such  delegation  of  the  power.  The 
delegation  "must  clearly  and  unmistakably 
appear."  It  does  not  so  appear  in  the  gen- 
eral provision  merely  to  contract  and  be 
contracted  with. 

We  do  not  say  that  the  contract  as  to 
rates  contained  in  the  franchise  was  not 
good  as  between  the  water  company  and  the 
city  as  long  as  the  legislature  did  not  ex- 


)ic  service  corporations  for  services  must 
be  read  into  every  contract  made  by  the 
city  after  its  enactment,  and  an  ordinance 
fixing  rates  does  not  impair  the  obligation 
of  any  contract  made  by  the  city  after  the 
passage  of  the  statute.  Lackev  v.  Fayette- 
ville  Water  Co.  80  Ark.  108,  96  S.  W.  622; 
Arkadelphia  Electric  Light  Co.  v.  Arkadel- 
phia,   99   Ark.   178,   137   S.   W.   1093. 

And  in  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  66  Fla.  858,  19  h.RJi. 
(N.S.)  183,  47  So.  358,  it  is  held  that  pro- 
visions as  to  rates  in  a  municipal  contract 
for  a  public  water  supply  are  to  be  con- 
strued as  subject  to  the  constitutional 
power  of  the  legislature  to  regulate  rates. 

To  the  same  effect  is  Pocatello  v.  Murray, 
21  Idaho,  180,  120  Pac.  812,  which  held 
that  the  constitutional  provision  that  "the 
legislature  shall  provide  by  law  the  manner 
in  which  reasonable  maximum  rates  may  be 
established  to  be  charged  for  the  use  of 
water  sold,  rented,  or  distributed  for  any 
useful  or  beneficial  purpose"  must  be  read 
into  every  contract  or  franchise  for  a  pub- 
lic water  supply,  and  that  an  ordinance 
which  prescribed  a  schedule  of  rates  which 
a  water  company  might  charge  for  supply- 
ing water  to  the  inhabitants  of  the  city  for 
a  fixed  period  of  time,  and  which  also  pro- 
vided the  method  and  manner  of  thereafter 
appointing  a  Commission  to  establish  rates 
at  the  expiration  of  such  period,  construed 
in  the  light  of  the  constitutional  provision, 
must  be  understood  as  providing  only  a 
temporary  method  of  ascertaining  and  fix- 
ing rates  to  remain  in  force  and  effect  until 
the  legislature,  in  the  exercise  of  the  duty 
imposed  upon  it  by  the  Constitution,  should 
proscribe  the  method  of  determining  such 
rates. 

A  city  having  authority  to  inquire  into 
and  fix  reasonable  rates  to  be  charged  by 
public  service  corporations,  upon  complaint 
made  by  its  citizens  that  the  rates  charged 
are  exorbitant,  does  not  surrender  such 
power  to  regulate  the  rates  for  gas  by  a 
grant  in  a  franchise  fixing  the  maximum 
rate  to  be  charged  for  gas,  since  the  statute 
in  force  when  the  franchise  was  granted  be- 
came a  part  of  the  contract.  Ft.  Smith  ' 
L.R.A.1915C. 


Light  &  Traction  Co.  v.  Ft.  Smith,  202 
Fed.  681. 

Likewise,  where  a  grant  of  power  to  the 
directors  of  a  railroad  company  to  make  by- 
laws, rules,  and  regulations  for  the  manage- 
ment of  its  affairs  is  made  subject  to  the 
laws  of  the  state,  it  does  not  exempt  the 
company  from  the  operation  of  laws  subse- 
quently enacted,  within  the  scope  of  legisla- 
tive power,  for  the  regulation  of  the  busi- 
ness. Stone  V.  Farmers'  Loan  &  T.  Co.  116 
U.  S.  307,  29  L.  ed.-636,  6  Sup.  Ct.  Eep. 
334,  388,  1191;  Stone  v.  Illinois  C.  R.  Co. 
116  U.  S.  347,  29  L.  ed.  660,  6  Sup.  Ct. 
Rep.  348. 

In  Pocatello  v.  Murray,  supra,  it  was 
said:  To  deprive  one  engaged  in  a  public 
service  of  the  power  to  charge  and  collect 
an  unreasonable,  extortionate,  or  uncon- 
scionable rate  deprives  him  of  no  right, 
natural  or  acquired,  and  cannot  be  the  im- 
pairment of  a  contract  within  the  purview 
and  meaning  of  §  10,  art.  1,  of  the  Federal 
Constitution. 

6.  Conferring  power  to  charge  for 
service. 

In  Tallassee  Falls  Mfg.  Co.  v.  Commis- 
sioners' Ct.  168  Ala.  263,  48  So.  354,  it  was 
held  that  the  grant  of  the  right  to  receive 
and  collect  reasonable  tolls  for  the  use  of 
a  bridge  does  not  imply  the  grant  of  power 
to  fix  the  rate  of  such  tolls  so  as  to  pre- 
clude the  state  from  subsequently  authoriz- 
ing the  county  commissioners  to  fix  rates 
of  toll  to  be  charged  for  the  use  of  bridges. 

Nor  does  the  failure  of  the  statute  to  ex- 
pressly reserve  the  power  in  the  state  to 
fix  the  rates  to  be  charged  necessarily  imply 
the  grant  of  the  power.    Ibid. 

A  mere  grant  to  a  corporation  of  the 
right  to  take  tolls  for  transportation  of  pas- 
sengers and  freight  over  its  line  of  railroad 
does  not  preclude  tlie  legislature  from  sub- 
sequently fixing  maximum  rates  of  toll,  as 
such  action  by  the  legislature  does  not  in- 
terfere with  the  corporation's  right  to  take 
some  toll;  it  is  therefore  not  luconstitu- 
tional  as  impairing  the  obligation  of  any 
contract  between  the  corporation  and  the 
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ercise  its  superior  and  supreme  power  over 
the  subject  of  the  rates.  From  the  general 
powers  to  establish  waterworks  and  to  con- 
tract and  be  contracted  with,  impliedly  the 
city  had  the  power  to  contract  in  the  mat- 
ter of  rates  for  water  furnished  the  public 
as  long  as  the  legislature  did  not  exercise 
its  reserved  power  in  that  particular.  But 
that  implied  power  was  inferior  to  the  re- 
served power.  It  was  subject  to  the  right 
of  the  legislature  to  prescribe  different  rates 
at  any  time.  The  legislature,  not  having 
expressly  delegated  to  the  city  power  by 
which  it  could  inviolably  agree  as  to  the 
rates,  could  exercise  power  in  tliat  particu- 
lar regardless  of  the  franchise  provisions. 
It  had  withheld  supreme  power  unto  itself. 
Keither  by  the  charter  nor  by  subsequent 


legislation  did  it  delegate  to  the  city  of  Ben- 
wood  authority  to  agree  unalterably  as  to 
the  rates  for  a  stipulated  period. 

The  water  company  and  the  city  in  the 
making  of  the  so-called  franchise  contract 
were  bound  by  cognizance  of  the  fact  that 
their  dealings  were  subject  to  future  exer- 
cise of  the  legislature's  power  over  rates  for 
water  furnished  the  general  public  in  the 
locality.  Hence,  the  franchise  was  made 
subject  to  what  the  legislature  might  there- 
after do  as  to  the  rates  dealt  with  by  the 
franchise.  It  was  subject  to  the  legislature's 
making  use  of  the  inherent  power  reserved, 
and  not  exclusively  delegated  to  the  city  of 
Benwood,  to  supervise  all  public  service 
charges.  And  when  the  legislature  in  its 
wisdom  saw  fit  to  exercise  its  reserved  pow- 


stete.    Blake  v.  Winona  *  St.  P.  B.  Co.  19 
Minn.  418,  Gil.  362,  18  Am.  Bep.  345. 

A  provision  that  a  plank  road  company 
may  collect  the  same  tolls  and  enjoy  the 
same  privileges  granted  to  other  companies 
by  general  law  does  not  fix  the  company's 
rates  according  to  the  general  law  as  it 
then  exists,  but  makes  it  subject  to  changes 
thereof  which  apply  to  other  companies. 
Snell  V.  Chicago,  133  111.  413,  8  L.R.A.  858, 
24  N.  E.  532. 

A  charter  granting  a  corporation  the 
right  to  "manufacture  and  sell  gas"  to- 
gether with  "the  exclusive  privilege  of  sup- 
plying a  city  and  its  inhabitants  with  gas" 
for  the  term  of  20  years,  and  authoriz- 
ing the  directors  to  make  by-laws  and  rules 
for  regulating  all  matters  pertaining  to  the 
company,  not  inconsistent  with  the  laws  of 
the  state,  but  containing  no  provision  as  to 
the  price  to  be  charged  for  gas,  and  no  pro- 
vision upon  the  subject  of  meters,  does  not 
exempt  the  corporation  from  the  operation 
of  a  statute  restricting  the  right  to  charge 
for  the  use  of  gas  meters.  State  ex  rel. 
Attv.  Gen.  v.  Columbus  Gaslight  &  Coke  Co. 
34  Ohio  St.  572,  32  Am.  Rep.  390. 

But  in  Rushville  v.  Rushville  Natural 
Gas  Co.  164  Ind.  162,  73  N.  E.  87,  3  Ann. 
Cas.  86,  it  is  held  that  a  city  ordinance 
granting  a  corporation  the  use  of  the  streets 
for  supplying  the  citizens  with  natural  gas, 
which  did  not  prescribe  any  limits  as  to 
charges  for  gas,  or  reserve  to  the  city  the 
right  thereafter  to  do  so,  when  accepted  by 
the  corporation,  constituted  a  contract 
which  precluded  the  city  from  subsequently 
attempting  to  regulate  the  rates. 

And  in  Agua  Pura  Co.  v.  Las  Vegas,  10 
N.  M.  fr,  50  L.R.A.  224,  60  Pac.  208,  it  is 
held  that  where,  by  a  contract  between 
county  commissioners  and  a  water  com- 
pany, the  latter  is  given  the  right  to  con- 
struct appliances  for  the  purpose  of  sup- 
plying water,  and  the  right  to  supply  water 
to'  the  inhabitants,  such  right  necessarily 
includes  the  right  of  the  company  to  fix 
the  price  at  which  it  will  sell  the  water; 
and  that  a  subsequent  act  of  the  legislature 
which  r^ulates  the  price  to  be  charged  for 
water  impairs  the  contract. 
L.R.A.1915C. 


c.  Conjerring  -power  to  fix  charges. 

It  has  been  held  that  a  charter  provision 
authorizing  the  corporation  to  fi.x  fares  and 
charges  for  transportation  carries  with  it 
an  implied  restriction  that  the  rates  shall 
be  reasonable,  and  that  therefore  the  legis- 
lature has  the  same  power  to  declare  what 
are  reasonable  maximum  charges  as  if  the 
charter  was  silent  on  that  point.  Ruggles 
V.  People,  91  111.  256;  Illinois  C.  R.  Co.  v. 
People,  95  111.  313;  Chicago,  B.  &  Q.  R.  Co. 
V.  Iowa  (Chicago,  B.  k  Q.  R.  Co.  v.  Cutts) 
94  U.  S.  155,  24  L.  ed.  94. 

Thus,  it  is  held  that  a  provision  in  a  rail- 
road charter  that  the  company  may  from 
time  to  time  fix,  regulate,  and  receive  rates 
to  be  charged  for  transportation  does  not 
constitute  a  contract,  but  leaves  the  state 
free  within  the  limits  of  its  authority  to 
declare  what  shall  be  deemed  reasonable. 
Stone  v.  Farmers'  Loan  A  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191.  The  court  said:  "The  right  to  fix 
reasonable  charges  has  been  granted,  but 
the  power  of  declaring  what  shall  be  deemed 
reasonable  has  not  been  surrendered.  If 
there  had  been  an  intention  of  surrendering 
this  power,  it  would  have  been  easy  to  say 
so.  Not  having  said  so,  the  conclusive  pre- 
sumption  is  there  was  no  such  intention." 

And  in  Stone  v.  Yazoo  &  M.  Valley  R.  Co. 
62  Miss.  607,  52  Am.  Rep.  193,  it  was  said: 
"A  grant  in  general  terms  of  authority  to 
.fix  rates  is  not  a  renunciation  of  the  right 
of  legislative  control  so  as  to  secure  rea- 
sonable rates.  Such  a  grant  evinces  merely 
a  purpose  to  confer  power  to  exact  com- 
pensation which  shall  be  just  and  reason- 
able." 

To  the  same  effect  are  the  following 
cases: 

— Stone  V.  Illinois  C.  R.  Co.  116  U.  S. 
347,  29  L.  ed.  650,  6  Sup.  a.  Rep.  348,  re- 
versing 20  Fed.  270,  holding  that  the  grant 
of  power  to  the  president  and  directors  of 
a  railroad  company  to  establish  such  rates 
for  transportation  as  they  may  deem  prop- 
er, and  to  change  them  at  pleasure,  leaves 
the  state  free,  witliin  the  limits  of  its  gen- 
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er  of  supervision  over  the  matter  of  public 
service  rates,  by  the  creation  of  the  Public 
Service  Commission  and  the  delegation  of 
the  power  to  the  Commission  in  that  behalf, 
the  rates  mentioned  in  the  franchise  became 
subject  to  supervision  and  regulation  by  the 
Public  Service  Commission.  The  legislature 
had  withheld  the  exercise  of  its  power  over 
those  rates  until  that  time.  It  could  use 
the  power  when  it  pleased.  No  length  of 
nonuser  affected  the  state's  right  thereto. 
Chicago,  B.  &  Q.  R.  Co.  v.  Iowa  (Chicago, 
B.  &  Q.  R.  Co.  v.  Cutts)  94  U.  S.  155,  24 
L.  ed.  94.  What  the  supreme  court  of  Wis- 
consin said  in  a  similar  instance  is  here 
applicable:  "The  contract  remained  valid 
between  the  parties  to  it  until  such  time 
as  the  state  saw  fit  to  exercise  its  para- 


mount authority,  and  no  longer.  To  this 
extent,  and  to  this  extent  only,  is  the  con- 
tract before  us  a  valid  subsisting  obliga- 
tion." Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056, 
129  N.  W.  925. 

Yet  it  is  most  earnestly  insisted  on  be- 
half of  the  city  that  the  contract  is  invio- 
lable, and  that  to  uphold  the  powers  of  the 
Public  Service  Commission  to  the  extent  of 
allowing  the  Commission  to  change  the  rates 
would  in  effect  abrogate  the  contract,  con- 
trary to  constitutional  inhibitions  against 
the  enactment  of  any  law  impairing  the  ob- 
ligation of  a  contract.  In  the  light  of  what 
we  have  said,  this  position  cannot  be  sus- 
tained. Nothing  that  was  binding  in  the 
contract  will  be  impaired.    By  it  the  state 


eral    authority,    to    make   laws    as   to   the 
reasonableness  of  such  rates; 

■ — Chicago,  M.  &  St.  P.  R.  Co.  v.  Minneso- 
ta, 134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702, 
holding  that  a  general  provision  in  the 
charter  of  a  railroad  company,  granting 
power  to  the  directors  to  make  rules  as  to 
the  rates  to  be  charged  for  transportation, 
does  not  constitute  an  irrepealable  contract 
with  the  company  that  it  shall  have  the 
right  for  all  future  time  to  prescribe  its 
rates  free  from  legislative  control; 

— Minneapolis  Eastern  R.  Co.  v.  Minneso- 
ta, 134  U.  S.  467,  33  L.  ed.  985,  3  Inters. 
Com.  Rep.  224,  10  Suj).  Ct.  Rep.  473,  hold- 
ing that  a  provision  in  a  general  statute 
that  a  railroad  company  organized  there- 
under may  charge  for  transportation  sucli 
reasonable  rates  as  may  from  time  to  time 
be  fixed  by  the  corporation  or  prescribed 
by  law,  and  a  provision  that  no  company 
shall  demand  an  unreasonable  price,  do  not 
constitute  such  a  contract  with  the  corpo- 
ration as  to  the  fixing  of  rates  that  the 
legislature  is  deprived  of  power  to  regulate 
those  charges; 

— Atlantic  &  P.  R.  Co.  v.  United  States, 
76  Fed.  186,  holding  that  a  provision  in 
the  charter  of  a  railroad  company  that  the 
directors  "shall  from  time  to  time  fix,  de- 
termine, and  regulate  the  fares,  tolls,  and 
charges  to  be  received  and  paid  for  trans- 
portation of  persons  and  property"  is  not 
a  contract  that  will  preclude  the  govern- 
ment from  regulating  rates; 

— Stone  v.  Natchez,  J.  4;  C.  R.  Co.  62 
Miss.  646,  holding  that  a  charter  provision 
authorizing  the  company  "from  time  to 
time  to  fix,  regulate,  and  receive  tolls  and 
charges  by  them  to  be  received  for  trans- 
portation of  persons  and  property"  carries 
with  it  the  implied  condition  that  the  charg- 
es shall  be  reasonable,  and  the  legislature 
retains  power  to  compel  the  establishment 
of  reasonable  and  proper  rates  to  be  charged 
by  the  company,  through  a  Commission  es- 
tablished for  that  purpose; 

—Chicago.  B.  &  Q.  R.  Co.  v.  Jones,  149  III. 
361,  24  L.R.A.  141,  4  Inters.  Com.  Rep.  683, 
41  Am.  St.  Rep.  278,  37  N.  E.  247,  holding 
L.R.A.1915C. 


that  a  statute  authorizing  a  board  of  di- 
rectors to  establish  rates  to  be  charged  for 
railroad  transportation  from  time  to  time, 
and  also  providing  that  the  company's  by- 
laws shall  not  be  repugnant  to  the  Consti- 
tution and  laws  of  the  state,  does  not  pre- 
vent the  legislature  from  providing  for  the 
fixing  of  maximum  rates  by  railroad  com- 
missioners, on  the  ground  that  the  earlier 
statute  was  a  contract  the  obligation  of 
which  would  be  impaired  by  the  later  stat- 
ute; 

—Southern  P.  Co.  v.  Campbell,  230  U. 
S.  537,  57  L.  ed.  1610,  33  Sup.  Ct.  Rep. 
1027;  Ex  parte  Koehler,  11  Sawv.  37,  23 
Fed.  529;  Wells,  F.  &  Co.  v.  Oregon  R.  & 
Nav.  Co.  8  Sawy.  600,  15  Fed.  561;  State 
V.  Southern  P.  Co.  23  Or.  424,  31  Pac.  960. 
holding  that  the  authority  of  a  railroad 
carrier  incorporated  upon  the  Oregon  gen- 
eral incorporation  law,  which  provided  that 
every  corporation  formed  thereunder  shall 
have  power  to  collect  and  receive  such  tolls 
or  freight  for  the  transportation  of  per- 
sons or  property  as  it  may  prescribe,  is 
subject  to  the  implied  limitation  that  the 
charges  shall  be  reasonable;  and  the  power 
of  the  state,  through  its  legislature  or  any 
agency  lawfully  constituted  thereby,  to  pre- 
scribe reasonable  rates  to  be  observed  by 
the  carrier,  was  not  thereby  withdrawn; 

—Dillon  v.  Erie  R.  Co.  19  Misc.  116,  43 
N.  T.  Supp.  320,  holding  that  a  statute 
prescribing  maximum  rates  for  railroad 
transportation  does  not  impair  the  obliga- 
tion of  any  contract  created  by  a  provision 
in  an  existing  railroad  charter  granting 
the  company  power  "from  time  to  time  to 
fix,  regulate,  and  receive  the  tolls  and 
charges  .  .  .  to  be  received  for  trans- 
portation of  property  and  persons,"  with- 
out  prescribing   any    limit   for   such    tolls; 

— Peik  V.  Chicago  &  N.  W.  R.  Co.  04  U.  S. 
164,  24  L.  ed.  97,  holding  that  authority 
given  a  railroad  company  by  its  charter, 
to  demand  and  receive  such  rates  as  the 
company  shall  deem  reasonable,  is  not  a 
contract  which  will  prevent  the  state  from 
fixing  maximum  rates,  where  the  charter  is 
subject,  under  the  Constitution  of  the  state, 
to  alteration  or  repeal; 
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was  not  bound.  The  contract  related  to  a 
subject-matter  belonging  to  the  state.  The 
state  had  not  given  the  city  the  power  or 
agency  to  contract  away  its  right  thereto 
for  a  given  time.  The  contract,  having  been 
entered  into  without  express  legislative  au- 
thority, was  permissive  only.  It  was  con- 
ditioned upon  the  exercise  of  the  sovereign 
power  over  the  subject-matter.  All  this  the 
parties  to  the  contract  were  bound  to  know 
when  they  entered  into  it.  There  can  be  no 
impairment  of  the  contract  by  the  act  of 
the  state  in  claiming  its  own,  when  it  is  not 
bound  by  the  contract.  The  supervision 
and  regulation  of  the  rates  by  the  state, 
through  the  Public  Service  Commission, 
do  not  take  from  either  of  the  parties  to 
the  contract  any  right  which  they  had  there- 


under. Such  supervision  and  regulation  do 
not  therefore  impair  the  obligation  of  a 
contract.  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  supra;  State  ex  rel.  Webster 
v.  Superior  Ct.  67  Wash.  37,  post,  287, 
120  Pac.  861,  Ann.  Cas.  1913D,  78;  Knox- 
ville  Water  Co.  v.  Knoxville,  189  U.  S.  434, 
47  L.  ed.  887,  23  Sup.  Ct.  Rep.  531;  Louis- 
ville &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467, 
85  L.  ed.  297,  34  L.R.A.(N.S.)  671,  31  Sup. 
Ct.  Rep.  265;  Wyandotte  County  Gaa  Co. 
V.  Kansas,  231  U.  S.  022,  58  L.  ed.  404,  34 
Sup.  Ct.  Rep.  226;  Dawson  v.  Dawson 
Teleph.  Co.  137  Ga.  62,  -72  S.  E.  508. 

Perceiving  that  the  Public  Service  Com- 
mission is  acting  within  its  powers,  we  de- 
cline to  interfere.  The  petition  asking  for 
relief  here  will  be  dismissed. 


— Laurel  Fork  *  S.  H.  R.  Co.  v.  West 
Virginia  Transp.  Co.  25  W.  Ya.  324,  hold- 
ing that  a  charter  granting  the  corpora- 
tion the  right  to  demand  such  sums  as  the 
corporation  may  deem  reasonable  for  carry- 
ing freight  and  passengers,  provided  they 
are  reasonable,  does  not  preclude  the  legisla- 
ture from  afterward  fixing  the  maximum 
rate  of  charges,  even  if  there  is  no  reserved 
power  to  alter  or  repeal  the  charter. 

Del^ation  of  authority  to  a  city  to  fix 
reasonable  rates  to  be  charged  for  gas  does 
not  impair  the  obligation  of  the  contract 
right  of  a  gas  company  to  charge  and  col- 
lect reasonable  rates,  as  authorized  by  its 
charter.  Capital  City  Gaslight  Co.  v.  Des 
Moines,  72  Fed.  829. 

A  grant  by  a  municipality  to  certain 
persons  of  the  exclusive  privilege  of  sup- 
plying water  and  an  "unrestrained  right  to 
establish  such  rates  for  the  supply  of  water 
to  private  persons  as  they  may  deem  expe- 
dient, provided  that  such  rates  be  general," 
constitutes  a  contract  which  is  not  affected 
by  a  Constitution  subsequently  adopted 
and  legislation  under  it,  providing  for  the 
regulation  of  water  rates.  Santa  Ana  Wat- 
er Co.  v.  San  Buenaventura,  56  Fed.  339. 

d.  Effect  of  naming  ntaxitnum  rates. 

The  cases  are  not  in  harmonv  upon  the 
effect  of  the  acceptance  of  a  charter  con- 
taining a  provision  designating  maximum 
rates  that  may  be  charged.  Some  courts 
have  held  that  the  acceptance  of  a  charter 
containing  such  a  stipulation  creates  a  con- 
tract right  to  charge  that  rate,  which  can- 
not afterward  be  reduced  without  the  con- 
sent of  the  grantee,  while  other  courts  have 
taken  the  position  that  such  a  stipulation 
is  merely  a  regulation  of  the  right  to  charge 
for  services,  and  does  not  amount  to  a  con- 
.tract  right  to  charge  the  amount  named 
during  the  existence  of  the  franchise. 

J.  View  that  designation  of  tnaximum, 
rate  gives  eontnu*  right  to  charge 
that  rate. 

Express  power  in  the  charter  of  a  rail- 
road company  to  demand  such  tolls  as  it 
L.R.A.1015C.  18 


thinks  reasonable,  provided  they  do  not  ex- 
ceed a  specified  maximum,  was  held  in  Phil- 
adelphia, W.  &  B.  R.  Co.  V.  Bowers,  4  Houst. 
(Del.)  506,  to  constitute  a  contract  which 
could  not  be  changed  by  subsequent  legis- 
lation, where  there  was  no  reservation  of 
power  to  alter  the  charter. 

A  provision  in  the  charter  of  a  railroad 
company  conferring  the  power  to  fix  rates 
for  transportation  that  should  not  exceed 
a  specified  maximum  amount,  when  accept- 
ed by  the  company,  constitutes  a  valid  and 
binding  contract  precluding  the  state  from 
controlling  rates  fixed  within  the  prescribed 
limits  of  the  charter.  Stone  v.  Yazoo  &  M. 
Valley  R.  Co.  62  Miss.  607,  62  Am.  Rep. 
193,  followed  in  Gulf  4  S.  I.  R.  Co.  v.  Ad- 
ams, 90  Miss.  559,  45  So.  91. 

An  ordinance  adopted  under  legislative 
authority,  which  provides  that  the  rate  of 
fare  to  be  charged  by  a  street  railway  com- 
pany shall  not  exceed  5  cents,  gives  the 
company,  when  accepted  by  it,  a  contract 
right  to  charge  that  rate,  which  cannot  be 
reduced  by  the  city  without  the  consent  of 
the  company,  under  the  right  to  prescribe 
from  time  to  time  rules  and  regulations 
for  the  running  and  operation  of  the  road. 
Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410. 

The  acceptance  of  municipal  ordinances 
for  the  consolidation  and  extension  of  street 
railway  lines,  which  secured  to  the  public, 
for  the  limited  time  during  which  the  privi- 
leges therein  granted  should  continue,  the 
benefit  of  a  single  fare  of  not  more  than  5 
cents  for  a  continuous  passage  over  the 
whole  length  or  any  portion  of  the  consoli- 
dated and  extended  lines,  created  a  contract 
right  to  charge  that  rate,  which  could  not 
afterward  be  reduced  by  the  municipality 
over  a  portion  of  the  consolidated  lines, 
under  the  authority  of  a  right  to  regulate 
fares  reserved  in  an  ordinance  adopted  be- 
fore the  consolidation,  which  granted  a  re- 
newal franchise  to  the  corporation  which 
then  owned  that  portion  of  the  lines.  Cleve- 
land V.  Cleveland  Citv  R.  Co.  194  U.  S.  517, 
48  L.  ed.  1102,  24  Sup.  Ct.  Rep.  756,  af- 
firming 94  Fed.  385. 


Digitized  by 


Google 


274 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS, 


The  acceptance  of  a  grant  to  operate  a 
street  railroad  upon  streets  of  a  city,  which 
fixed  the  fare  to  be  charged,  created  a  bind- 
ing contract  which  precluded  the  city  from 
thereafter  reducing  the  fare,  or  requiring 
the  issuance  of  transfers  to  passengers. 
Shreveport  Traction  Co.  v.  Shreveport,  122 
La.  1,  129  Am.  St.  Rep.  345,  47  So.  41. 

An  exclusive  power  to  fix  passenger  and 
freight  rates  within  the  maximum  limit, 
whicli  could  not  be  impaired  by  subsequent 
legislation  attempting  to  fix  such  rates, 
-was  conferred  upon  the  Michigan  Central 
Railroad  Company  by  §  15  of  its  charter, 
providing  that  it  shall  be  lawful  for  the 
company  to  fix  the  tolls  and  charges  for  the 
transportation  of  property  and  persons, 
subject  only  to  k  limitation  as  to  passen- 
gers of  3  cents  a  mile;  and  such  power  is 
not  limited  by  §§  11,  30,  authorizing  the 
company  to  charge  such  tolls  as  shall  be 
lawfully  established  by  by-laws,  and  to  pass 
such  by-laws  as  shall  be  necessary  to  carry 
into  execution  the  powers  vested  in  it,  pro- 
vided they  are  not  contrary  to  the  laws  or 
Constitution  of  the  United  States.  Pingree 
V.  Michigan  C.  R.  Co.  118  Mich.  314,  53 
L.RJk.  274,  76  N.  W.  635. 

In  State  ex  rel.  St.  Louis  v.  Laclede  Gas- 
light Co.  102  Mo.  472,  22  Am.  St.  Rep.  789, 
14  S.  W.  974,  15  S.  W.  383,  it  was  held 
that  an  ordinance  accepted  by  a  gas  com- 
pany fixing  the  maximum  price  of  gas  was 
a  contract  which  was  protected  against  an 
attempt  of  the  city  to  reduce  the  price.  In 
summing  up  the  holding  of  the  court  it  was 
said  that  the  price  could  not  be  diminished 
by  subsequent  legislative  action,  whether 
state  or  municipal.  To  the  same  effect  are 
Logan  Natural  Gas  &  Fuel  Co.  v.  Chilli- 
cothe,  66  Ohio  St.  186,  62  N.  E.  122; 
Newark  v.  Newark  Natural  Gas  &  Fuel  Co. 
65  Ohio  St.  210,  62  N.  E.  1104. 

A  contract  made  by  a  city  with  a  water- 
works company,  fixing  maximum  water 
rates  to  private  consumers  for  30  years, 
unless  so  grossly  unreasonable  as  to  suggest 
fraud  or  corruption,  is  binding,  and,  as  such 
is  protected  against  impairment  by  the  con- 
tract clause  of  the  Federal  Constitution. 
Vicksburg  v.  Vicksburg  Waterworks  Co. 
206  U.  S.  496,  51  L.  ed.  1155,  27  Sup.  Ct. 
Rep.  762. 

An  ordinance  accepted  by  a  water  com- 
pany constructing  waterworks,  which  pro- 
vided that  the  company  should  furnish  wat- 
er to  private  consumers  at  such  prices  as 
might  be  agreed  upon,  not  exceeding  those 
specified,  created  a  contract  the  obligation 
of  which  was  impaired  by  an  order  of  the 
water  board  reducing  the  rates  below  the 
amount  specified  in  the  ordinance.  Omaha 
Water  Co.  v.  Omaha,  12  L.R.A.(N.S.)  730, 
77  C.  C.  A.  267,  147  Fed.  1,  8  Ann.  Cas.  014, 
appeal  dismissed  by  United  States  Supremi- 
Court  for  want  of  jurisdiction  in  207  U. 
S.  684,  62  L.  ed.  351,  28  Sup.  Ct.  Rep.  262. 

A  railroad  commission  has  no  power  to 
fix  rates  to  be  charged  by  a  railroad  com- 
pany whose  charter  empowers  it  to  fix  its 
own  rates  within  certain  limits;  but  such 
L.R.A.1915C. 


commission  has  the  right  to  see  that  the 
company  keeps  within  the  limits  of  its 
charter  rights,  and  for  that  purpose  is 
entitled  to  demand  the  same  report  from 
it  as  from  other  railroad  companies.  Mis- 
sissippi R.  Commission  v.  Gulf  &  8.  I. 
R.  Co.  78  Miss.  750,  29  So.  789. 

So,  in  Louisville  ^  N.  R.  Co.  v.  McChord, 
103  Fed.  216,  reversed  on  other  grounds  in 
183  U.  S.  483,  46  L.  ed.  289,  22  Sup.  Ct.  Rep. 
165,  the  court  thought  that  where  a  rail- 
road charter  fixed  the  maximum  rates  which 
the  company  might  charge,  this  provision 
might  not  be  changed  without  its  consent. 

In  Watson  v.  Delaware,  L.  &  W.  R.  Co.  32 
Misc.  311,  66  N.  Y.  Supp.  798,  it  was  held 
that  a  statute  requiring  railroad  companies 
to  issue  mileage  books  at  2  cents  a  mile 
was  unconstitutional  as  applied  to  a  pre- 
viously incorporated  railroad  company  au- 
thorized by  its  charter  to  make  a  maximum 
charge  of  3  cents  a  mile,  as  depriving  the 
corporation  of  its  right  to  full  compensatioa 
for  services  according  to  its  ciiarter,  with- 
out due  process  of  law. 

S.  View  that  designation  of  maximutn 
rate  does  not  give  contract  right  to 
charge  that  rate. 

A  charter  granting  a  railroad  company 
the  exclusive  right  of  transportation  over 
a  railroad  to  be  constructed  by  it,  provided 
the  charge  of  transportation  sliould  not  ex- 
ceed a  sum  specified,  does  not  make  the 
provision  as  to  rates  a  contract,  so  as  to 
preclude  subsequent  legislative  regulation. 
Georgia  R.  &  Bkg.  Co.  v.  Smith,  70  Ga.  694, 
affirmed  in  128  U.  S.  174,  32  L..ed.  377,  U 
Sup.  Ct.  Rep.  47. 

The  charter  provision  that'  the  charge 
for  transportation  should  not  exceed  5  cents 
a  mile  for  every  passenger  is  not  a  contract 
on  the  part  of  the  state  that  passenger 
fare  should  never  be  reduced  ImAow  that 
rate.  Dow  v.  Beidelman,  49  Ark.  325,  5  S. 
W.  297. 

An  ordinance  granting  an  exclusive  fran- 
chise to  a  water  company  with  the  right 
to  use  the  streets,  requiring  the  munici- 
pality to  pay  certain  rentals,  and  binding 
the  grantee,  among  other  things,  to  furnisli 
an  adequate  supply  of  water,  does  not  give 
a  contract  right  to  charge  the  rates  named 
in  the  ordinance  for  the  whole  period  of  the 
franchise,  by  virtue  of  a  provision  that  the 
grantee  "shall  charge  the  following  annu- 
al rate  to  consumers  of  water  during  the 
existence  of  this  franchise,"  as  this  is  mere- 
ly a  regulation  of  the  riglit  to  charge  rates, 
and  does  not  amount  to  a  stipulation  that 
no  other  regulation  will  be  made  during 
the  term  of  the  franchise.  Rogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624,  45  L. 
ed.  702,  21  Sup.  Ct.  Rep.  490,  affirming  178 
III.  571,  53  N.  E.  363. 

A  reduction  by  the  state  of  the  price  of 
gas  to  be  furnished  by  a  gas  company  avail- 
ing itself  of  the  general  power  to  absorb  Its 
rivals,  conferred  upon  gas  companies  by 
Illinois  act  of  June  5,  1897,  was  not  pre- 
cluded by  the  provision  of  §  11  of  that  act. 
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tiiat  such  corporation  should  not  exceed 
the  rate  it  bad  been  charging  the  year  im- 
mediately preceding  the  acquisition  of  the 
Absorbed  corporations,  since  such  provi- 
sion was  not  intended  to  fix,  and  did  not  fix, 
a  rate  unalterable  by  either  party,  but 
eimply  a  rate  which  the  consolidated  com- 
panies could  not  exceed.  People's  Gaslight 
4c  Coke  Co.  v.  Chicago,  194  U.  S.  1,  48  L. 
«d.  851,  24  Sup.  Ct.  Rep.  520. 

In  Com.  V.  Covington  &  C.  Bridge  Co.  14 
Ky.  L.  Rep.  836,  21  S.  VV.  1042,  it  was  held 
that  a  provision  in  the  charter  of  a  bridge 
company  authorizing  the  directors  to  fix 
rates  to  be  charged,  which  were  not  to  ex- 
ceed an  amount  that  would  realize  15  per 
cent  on  the  investment,  did  not  constitute 
a  contract  to  as  to  preclude  subsequent  reg- 
ulation of  rates  by  statute,  overruling 
Hamilton  v.  Keith,  5  Bush,  458,  which 
reached  a  contrary  conclusion  under  a  simi- 
lar cliarter  of  a   railroad  company. 

Co"i.  v.  Covington  &  C.  Bridge  Co.  supra, 
■was  reverst-d  by  the  Supreme  Court  of  the 
United  States  in  154  U.  S.  204,  38  L.  ed. 
962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct. 
Rep.  1087,  upon  the  ground  that  the  stat- 
ute regulating  rates  was  a  regulation  of 
interstate  commerce  beyond  the  power  of 
the  state,  without  reference  to  the  contract 
features  involved. 

Com.  V.  Covington  k  C.  Bridge  Co.  supra, 
was  expressly  approved  and  followed  in 
Winchester  &  L.  Turnp.  Road  Co.  v.  Crox- 
ton,  98  Ky.  739,  33  L.R.A.  177,  34  S.  W. 
SIS,  which  held  that  a  charter  specification 
of  rates  which  it  shall  be  lawful  for  a 
turnpike  company  to  cliarge,  subject  to  a 
certain  increase  or  decrease  if  necessary  to 
keep  the  company's  dividends  within  cer- 
tain limits,  does  not  constitute  an  irrevo- 
cable contract  between  the  state  and  the 
corporation,  but  is  merely  an  indication 
that  such  rates  are  supposed  to  be  reason- 
able, without  precluding  the  subsequent  ex- 
ercise of  legislative  power  to  change  the 
rates. 

No  contract  exemption  from  legislative 
power  to  regulate  railway  rates  is  conferred 
by  a  charter  amendment  giving  the  direct- 
ors power  to  fix  rates  by  by-law,  where  such 
amendment  also  provides  that  no  by-law 
shall  be  made  that  conflicts  with  the  law  of 
the  state.  Kuggles  v.  Illinois,  108  U.  S. 
626,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832. 

No  contract  within  the  protection  of  the 
constitutional  provision  against  impair- 
ment, that  the  state  would  not  thereafter 
authorize  boards  of  supervisors  to  reduce 
water  rates  so  as  to  yield  to  the  stockhold- 
ers less  than  1}  per  cent  per  month  on  the 
capital  actually  invested  by  a  corporation 
organized  under  Cal.  Stat.  1853,  p.  87,  as 
amended  by  Cal.  Stat.  1862,  p.  640,  was 
created  by  the  provision  of  §  3  of  the  latter 
act,  that  every  such  company  should  have 
power  to  establish  its  rates,  which  should  be 
subject  to  regulation  by  the  appropriate 
board  of  supervisors,  but  should  not  be  re- 
duced by  them  below  that  point,  although 
the  language  of  the  latter  act  be  taken  as 
containing  a  special  charter  granted  to  such 
I,.R.A.1915C. 


corporation.  Stanislaus  County  T.  San 
Joaquin  &,  K.  River  Canal  &  Irrig.  Co.  192 
U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct.  Rep. 
241,  reversing  113  Fed.  930.  The  court 
said:  "There  is  no  promise  made  in  the 
act  that  the  legislature  would  not  itself 
subsequently  alter  that  authority.  The 
state  simply  authorized  its  agents,  the 
boards  of  supervisors,  to  regulate  rates,  but 
not  to  reduce  them  below  a  certain  point. 
We  do  not  think  that  from  this  language 
a  contract  can  or  ought  to  be  implied  that 
the  state  might  not  thereafter  authorize  the 
boards  to  reduce  them,  or  that  it  might  not 
itself  do  so  directly." 

A  municipal  ordinance  granting  a  fran- 
chise to  operate  a  telephone  line,  which 
prescribed  the  rates  to  be  charged,  when 
the  municipality  bad  no  power  to  fix  tele- 
phone rates,  will  not  operate  to  suspend, 
during  the  life  of  the  ordinance,  the  govern- 
mental power  of  fixing  and  regulating  the 
rates  of  the  company  by  the  State  Corpora- 
tion Commission,  although  the  ordinance 
was  accepted  and  acted  upon  by  the  corpo- 
ration. Pioneer  Teleph.  &.  Teleg.  Co.  v. 
State,  33  Okla.  724,  127  Pac.  1073. 

Nor  is  the  corporation  protected  from 
regulation  by  art,  9,  §  18,  of  the  Constitu- 
tion, prescribing  the  powers  of  the  Corpo- 
ration Commission,  and  providing  that 
nothing  in  that  section  "shall  impair  the 
rights  which  have  heretofore  been,  or  may 
hereafter  be,  conferred  by  law  upon  the 
authorities  of  any  city,  town  or  county  to 
prescribe  rules,  regulations  or  rates  of 
charge  to  be  observed  by  any  public  service 
corporation  in  connection  with  any  services 
performed  by  it  under  a  municipal  or  coun- 
ty franchise  granted  by  such  city,  town  or 
county,  so  far  as  such  services  may  be  whol- 
ly within  the  limits  of  the  city,  town  or 
county  granting  the  franchise."    Ibid. 

An  order  of  the  Railroad  Commission  fix- 
ing rates  in  such  a  case  does  not  violate 
the  provision  of  the  state  and  Federal  Con- 
stitutions prohibiting  the  impairment  of 
the  obligations  of  contracts.    Ibid. 

A  statute  requiring  street  railway  com- 
panies to  issue  half  fare  tickets  to  school 
children  does  not  impair  the  obligation  of 
any  contract  with  the  municipality  fixing 
the  rates  which  such  company  may  charge, 
entered  into  after  the  adoption  of  the  state 
Constitution,  which  subjects  to  the  control 
of  the  legislature  all  privileges  and  fran- 
chises granted  by  it  or  created  under  its 
authority.  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  50  L.  ed.  491,  26 
Sup.  Ct.  Rep.  261,  affirming  —  Tex.  Civ. 
App.  — ,  81  S.  W.  106. 

To  the  same  efTect  is  Indianapolis  v.  Na- 
vin,  151  Ind.  139,  41  L.R.A.  337,  47  N.  E. 
625,  51  N.  E.  80,  where  it  was  held  that 
a  statute  regulating  rates  of  street  rail- 
roads did  not  unconstitutionally  impair 
the  obligation  of  a  contract  under  which  the 
railroad  company  took  possession  of  the 
city  streets,  which  fixed  the  rates  to  be 
charged  for  transportation,  it  appearing  that 
the  statute  authorizing  the  city  to  pre- 
scribe terms  upon  which  a  street  railroad 
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company  should  occupy  the  streets  was  sub- 
ject to  amendment  or  repeal  by  the  legis- 
lature. 

In  Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep. 
1056,  129  N.  W.  925,  it  was  held  that  the 
power  conferred  upon  cities  to  ingraft  upon 
a  railway  franchise  a  feature  limiting  the 
rate  of  fare  as  a  condition  of  using  the  city 
streets  for  railway  purposes  is  that  of  act- 
ing as  a  state  agency  in  molding  the  char- 
acter of  corporate  franchises,  and  so  sub- 
ject to  the  reserved  power  of  the  state  to 
alter  or  amend  corporate  charters. 

The  state  is  not  precluded  from  regulat- 
ing rates  for  transportation  by  a  railroad 
company,  by  virtue  of  a  statute  in  force 
when  the  corporation  was  formed  which 
prescribed  the  maximum  rates  to  be 
charged,  when  the  Constitution  then  in 
force  provided  that  such  statutes  and  the 
charters  of  corporations  might  be  altered 
or  annulled  by  the  legislature,  subject  only 
to  condition  that  no  injustice  should  be 
done  to  the  corporations.  St.  Louis  &  8. 
F.  R.  Co.  V.  Ryan,  56  Ark.  245,  19  S.  W. 
830;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  54 
Ark.  101,  11  L.R.A.  452,  15  S.  W.  18,  af- 
firmed in  156  U.  S.  649,  39  L.  ed.  567,  15 
Sup.  Ct.  Rep.  484. 

A  provision  in  a  contract  between  a  water 
company  and  a  municipality,  that  the  com- 
pany shall  supply  water  to  private  con- 
sumers at  a  specified  rate,  does  not  amount 
to  an  implied  undertaking  by  the  munici- 
pality not  to  disturb  such  rate,  the  obli- 
gation of  which  is  impaired  by  an  ordi- 
nance reducing  it,  where  the  company  was 
incorporated  under  an  act  which,  while 
conferring  upon  it  power  to  charge  such 
rates  as  might  be  agreed  upon  with  its  con- 
sumers, expressly  recognized  the  power  of 
the  municipality  to  regulate  water  rates. 
Knoxville  Water  Co.  ▼.  Knoxville,  189  U. 
8.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep.  531, 
aflfirming  107  Tenn.  647,  61  L.R.A.  888,  64 
8.  W.  1076. 

A  franchise  granted  by  a  municipal  cor- 
poration containing  a  stipulation  fixing  the 
maximum  rates  that  the  grantee  may 
charge  during  the  life  of  the  franchise  does 
not  constitute  a  contract  suspending  the 
governmental  power  of  regulation  during 
the  life  of  the  franchise,  where  the  city 
charter  provides  that  "at  all  times  the 
power  and  right  reasonably  to  regulate  in 
the  public  interest  the  exercise  of  the  fran- 
chise or  right  so  granted  shall  remain  and 
be  vested  in  the  council,  and  said  power 
and  right  cannot  be  devested  or  granted." 
Portland,  R.  Light  ft  P.  Co.  v.  Portland, 
201  Fed.  119,  followed  in  Portland,  R. 
Light  &  P.  Co.  V.  Portland,  210  Fed.  667. 

The  fact  that  no  provision  was  entered 
in  the  franchise  reserving  to  the  city  the 
right  to  change  the  rate  cannot  affect  its 
power  to  do  so.    Ibid. 

No  vested  right  is  acquired  by  the  owner 
of  a  ferry  franchise  in  the  rate  of  tolls 
fixed  by  county  commissioners,  where  the 
charter  provides  that  such  ferry  shall  be 
subject  to  the  same  regulations  as  other 
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ferries  are,  "or  may  hereafter  be,"  by  the 
laws  of  the  territory;  but  such  rates  are 
subject  to  change  under  a  subsequent  la^v 
giving  county  commissioners  authority  to 
alter  rates  of  ferriage.  Stephens  v.  Powell, 
1  Or.  283. 


e.  itiacellaneous. 

A  contract  right  of  a  street  railway  com- 
pany to  charge  the  rate  of  fare  permitted  by 
a  municipal  ordinance  vests  in  such  com- 
pany, secure  against  impairment  by  subse- 
quent legislation  by  the  city,  when  ratified 
by  a  valid  act  of  the  state  legislature,  not- 
withstanding the  want  of  power  of  the  city 
to  adopt  the  ordinance.  Minneapolis  v. 
Minneapolis  Street  R.  Co.  215  U.  S.  417, 
64  L.  ed.  259,  30  Sup.  Ct.  Rep.  118. 

The  right  "to  regulate"  the  government 
of  vehicles,  passengers,  and  street  cars,  con- 
tained in  a  city  charter,  does  not  include 
the  right  to  change  the  rate  of  fare  fixed 
by  ordinance  in  a  franchise  authorizing  the 
operation  of  a  street  railway,  during  the 
life  of  the  franchise.  Shreveport  Traction 
Co.  V.  Shreveport,  122  La.  1,  129  Am.  St. 
Rep.  345,  47  So.  40. 

No  permission  to  municipal  authorities 
to  reduce  street  railroad  fares  without  the 
consent  of  the  company,  below  the  rate  at 
which  they  were  fixed  in  compliance  with 
the  street  railway  statute  (Michigan  act 
1867,  §  20)  which  declares  that  such  rates 
shall  be  established  by  agreement  between 
the  municipality  and  the  railway  company, 
can  be  implied  from  the  further  provision  of 
the  statute,  that  the  rates  of  fare  agreed 
upon  shall  not  be  increased  without  the 
consent  of  the  city  authorities.  Detroit  v. 
Detroit  Citizens'  Street  R.  Co.  184  U.  S. 
368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410. 

A  reservation  by  a  city  in  a  lease  of  its 
waterworks,  of  the  right  to  regulate  rates 
provided  they  be  not  reduced  below  the 
then  existing  rates,  must,  if  valid,  be 
deemed  to  be  a  limitation  upon  the  right 
of  the  city  as  a  municipality  to  regulate 
water  rates,  which  will  preclude  it  from 
reducing  the  rates  by  ordinance  during  the 
term  below  that  standard,  and  not  a  mere 
granting  back  by  the  lessees  of  the  right  of 
the  city  in  its  proprietary  capacity  only. 
Los  Angeles  v.  Los  Angeles  City  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736. 

A  provision  in  an  ordinance  granting  a 
renewal  of  its  franchise  to  a  gas  company, 
that,  in  consideration  of  the  privileges 
granted,  it  shall  furnish  gas  at  a  price  not 
to  exceed  1.80  per  thousand  cubic  feet,  and 
20  cents  per  thousand  cubic  feet  for  dis- 
count to  consumers  paying  before  the  10th 
of  each  month  after  consumption,  is  not  a 
contract  by  the  city  that  the  price  shall  be 
kept  high  enough  "to  allow  a  discount  for 
prompt  payment,  the  agreement  being  that 
of  the  company  alone,  and  subject  to  the 
city's  power  to  regulate  rates.  Cedar  Rap- 
ids Gaslight  Co.  v.  Cedar  Rapids,  223  U. 
S.  655,  56  L.  ed.  694,  32  Sup.  Ct.  Rep.  389, 
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affirming  144  Iowa,  426,  138  Am.  St.  Rep. 
229,  120  N.  W.  066. 

A  municipality  is  not  precluded  from  ex- 
ercising the  power  to  fix  and  regulate  wat- 
er rates  expressly  conferred  upon  it  by  stat- 
ute (Ky.  act  of 'June  14,  1893,  §  3290),  by 
the  provisions  of  a  prior  municipal  ordinance 
granting  the  right  to  construct  waterworlcs, 
which  gave  the  grantee  "power  and  authori- 
ty to  malce  and  enforce,  as  a  part  of  the 
condition  upon  which  it  will  supply  water 
to  its  consumers,  all  needful  rules  and  reg- 
ulations, not  inconsistent  with  the  law  or 
provisions  of  this  ordinance."  Owensboro 
V.  Owensboro  Waterworks  Co.  191  U.  S. 
358,  48  L.  ed.  217,  24  Sup.  Ct.  Eep.  82. 

In  Los  Angeles  City  Water  Co.  v.  Los 
Angeles,  103  Fed.  711,  it  was  held  that, 
after  the  expiration  of  a  contract  made  be- 
tween a  city  and  a  water  company  for  the 
term  of  30  years,  which  contract  requires 
the  company  to  furnish  water  free  for  all 
municipal,  fire,  and  school  purposes,  and  to 
supply  water  for  domestic  use  at  specified 
rates,  and  make  necessary  extensions  to  its 
system;  and  further  provided  that  the  city, 
upon  payment  of  the  value  of  the  improve- 
ment, should  be  entitled  to  the  plant  at  the 
expiration  of  the  term, — the  citv  cannot 
reduce  such  rates  without  unconstitutional- 
ly impairing  the  obligation  of  the  contract, 
where  it  still  requires  the  company  to  fur- 
nish water  and  extend  its  system,  and  has 
failed  to  pay  the  company  the  value  of  its 
improvements. 

A  city  ordinance  granting  a  franchise  to 
m  street  railway  company,  and  fixing  the 
rate  of  fare  to  be  charged  within  the  city 
limits,  though  amounting  to  a  contract 
when  accepted  by  the  company,  must  be 
construed  to  have  been  made  and  accepted 
in  contemplation  of  the  rule  that  ordinances 
designed  to  apply  to  the  city  at  large  operate 
throughout  its  actual  boundaries,  including 
the  boundaries  as  subsequently  extended, 
unless  a  contrary  intention  is  clearly  ex- 
pressed. Detroit  v.  Detroit  United  R.  Co. 
173  Mich.  314,  139  N.  W.  56;  People  v.  De- 
troit United  R.  Co.  162  Mich.  400.  139  Am. 
St.  Rep.  582,  125  N.  W.  700,  127  N.  W.  748. 
To  the  same  effect  arc  Indiana  R.  Co.  v. 
Hoffman,  161  Ind.  593,  69  N.  B.  399,  15 
Am.  Neg.  Rep.  627;  Peterson  v.  Tacoma  R. 
A  Power  Co.  60  Wash.  406,  140  Am.  St. 
Rep.  936,  111  Pac.  338;  State  ex  rel.  Dcnni- 
son  V.  Seattle  R.  &  S.  R.  Co.  64  Wash.  167, 
116  Pac.  638;  Virginia  Pass.  &  Power  Co. 
V.  Com.  103  Va.  644,  49  S.  E.  995;  and  St. 
Louis  Gaslight  Co.  v.  St.  Louis,  46  Mo.  121. 

Accordingly,  it  is  held  that  a  street  rail- 
way company  operating  under  such  a  fran- 
chise is  bound  to  carry  passengers  to  the 
city  limits  as  extended  subsequently  to  the 
adoption  of  the  ordinance,  for  the  amount 
of  fare  therein  mentioned,  notwithstanding 
the  company  had  been  operating  in  the  an- 
nexed territory  under  earlier  franchises 
granted  by  the  township.  Detroit  v.  De- 
troit United  R.  Co.  and  People  v.  Detroit 
United  R.  Co.  supra. 

And  in  People  ex  rel.  Chicago  ▼.  Chica- 
go Teleph.  Co.  220  111.  238,  77  N.  E.  245, 
L.R_A.1»15C. 


I  it  was  held  that  a  telephone  company  oper- 
ating under  a  franchise  containing  a  lim- 
itation as  to  rates  to  be  cliarged  within  the 
city  limits  was  obliged  to  furnish  service 
at  such  rates  in  territory  subsequently  an- 
nexed to  the  city,  notwithstanding  the  com- 
pany had  been  previously  operating  in  such 
territory  under  franchises  granted  by  the 
towns  or  villages  without  any  limit  of 
time  or  condition  as  to  rates. 

IF.  Regulation  of  rates  as  exercise  of 
reserved  power  to  alter  charter. 

It  has  been  held  that  a  statute-  regulating 
the  rates  of  a  public  service  corporation  is 
a  legitimate  exercise  of  reserved  power  to 
alter  its  charter.  Parker  v.  Metropolitan 
R.  Co.  109  Mass.  506  (ferry);  American 
Coal  Co.  V.  Consolidation  Coal  Co.  46  Md 
15  (railroad)  ;  Shields  v.  State,  2t>  Ohio  St. 
86,  affirmed  in  95  U.  S.  319,  24  L.  ed.  357 
(railroad) ;  St.  Louis  &  S.  F.  R,  Co.  v.  Ryan, 
56  Ark.  245,  19  S.  W.  839  (railroad)  ;  Atty. 
Gen.  V.  Chicago  &  N.  W.  R.  Co.  35  Wis.  425 
(railroad) ;  Capital  City  Gaslight  Co.  v. 
Des  Moines,  72  Fed.  829   (gas) . 

So,  a  statute  creating  a  State  Corpora- 
tion Commission,  and  giving  it  the  right  to 
regulate  railroad  rates,  is  an  exercise  of  the 
reserve  power  to  amend  or  repeal  the  char- 
ter of  a  railroad  company,  giving  it  the 
exclusive  right  to  regulate  charges.  Mat- 
thews V.  Corporation  Comrs.  97  Fed.  400. 
To  the  same  effect  are  Louisville  &.  N.  R.  Co. 
V.  Garrett,  231  U.  S.  298,  58  L.  ed.  229,  34 
Sup.  Ct.  Rep.  48;  People  ex  rel.  Delaware 
&  H.  Co.  V.  Public  Service  Commission, 
140  App.  Div.  839,  125  N.  Y.  Supp.  1000. 

And  a  statute  empowering  city  councils 
to  regulate  the  price  to  be  charged  for  gas 
may  constitute  a  valid  exercise  of  the  power 
of  the  state  to  alter  the  charter  of  a  gas 
company.  State  ex  rel.  Atty.  Gen.  v.  Cin- 
cinnati Gaslight  &  Coke  Co.  18  Ohio  St. 
299. 

And  in  the  following  cases  it  is  held  that 
the  regulation  of  rates  is  a  proper  exercise 
of  the  reserved  power  to  alter  or  amend 
coporate  charters: 

— Parker  v.  Metropolitan  R.  Co.  109 
Mass.  506,  holding  that  a  ferry  company 
whose  charter  is  subject  to  alteration  at  the 
pleasure  of  the  legislature  may  be  required 
to  take  lower  rates  of  tolls  from  passen- 
gers on  street  cars  which  cross  on  its  boats; 

— Smith  V.  Lake  Shore  &  M.  S.  R.  Co. 
114  Mich.  460,  72  N.  W.  328,  holding  that 
a  statute  requiring  railroad  companies  to 
issue  mileage  books  good  for  2  years,  and 
fixing  the  maximum  price  therefor,  is  with- 
in the  reserve  power  to  alter,  amend,  or  re- 
peal the  charter  of  a  railroad  company. 
Reversed  upon  other  grounds  in  173  U.  S. 
684,  43  L.  ed.  858,   19   Sup.   Ct.  Rep.  565; 

—Atlantic  &  P.  R.  Co.  v.  United  States, 
78  Fed.  186,  holding  that  the  reserved 
power  of  Congress  to  alter  a  railroad  char- 
ter authorized  it  to  regulate  rates  for  trans- 
portation, and  that  the  army  appropriation 
bill  of  1892,  prescribing  a  maximum  charge 
for   government   transportation    over   land- 
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grant  railroads,  was  a  legitimate  exercise 
of  such  power; 

— Beardsley  v.  New  York,  L.  E.  &  W.  R. 
Co.  15  App.  Div.  251,  44  N.  Y.  Supp.  175, 
reversed  on  other  grounds  in  162  N.  Y.  230, 
56  N.  E.  488,  holding  that  the  legislature, 
under  the  power  reserved  in  a  railroad  char- 
ter to  "at  any  time  hereafter  alter,  modify, 
or  repeal  this  act,"  has  the  riglit  to  tix  tlie 
rates  of  fares  which  may  be  charged  by  such 
company,  without  being  subject  to  the 
charge  of  impairing  the  obligation  of  con- 
tracts ; 

— Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  S8  L.  ed.  229,  34  Sup.  Ct.  Rep.  48, 
affirming  186  Fed.  176,  holding  that  a  car- 
rier cannot  assert,  as  against  the  operation 
of  a  rate-making  order  of  the  State  Rail- 
road Commission,  made  under  the  authority 
of  a  statute,  the  constitutional  protection 
of  a  contract  right  under  its  charter  to 
charge  certain  rates,  where,  subsequently  to 
such  statute,  but  prior  to  the  making  of 
such  order,  its  charter  became,  by  the  car- 
rier's own  voluntary  act,  subject  to  legis- 
lative alteration,  since  the  Commission's 
order  fixing  rates  is  a  legislative  act  under 
delegated  power; 

—Com.  V.  Boston  &  N.  Street  R.  Co.  212 
Mass.  82,  98  N.  E.  1075,  holding  that  the 
legislature  has  the  right  to  Rk  the  rates  of 
fare  which  may  be  charged  for  the  trans- 
portation of  pupils  attending  the  public 
schools,  by  corporations  whose  charters 
were  taken  subject  to  the  general  laws 
which  declared  Uie  charters  of  all  corpora- 
tions subject  to  alteration  or  repeal,  the 
court  saying:  "This  reserved  power  of 
amendment  is  not  exceeded  so  long  as  the 
object  of  the  grant  is  not  defeated  or  essen- 
tially impaired,  and  property  and  rights  ac- 
quired upon  the  faith  of  the  charter  are 
not  taken  away.  The  charter  right  to  fix 
fares  is  subject  to  amendment  within  this 
limitation." 

In  People  ex  rel.  Delaware  &  H.  Co.  v. 
Public  Service  Commission,  140  App.  Div. 
839,  125  N.  Y.  Supp.  1000,  it  was  held  that 
a  statute  authorizing  a  railroad  company 
to  charge  a  fare  of  25  cents  for  the  trans- 
portation of  passengers  over  the  whole  or 
any  part  of  its  road  was  in  effect  an  amend- 
ment of  its  charter  and  a  substitution  for 
the  provision  of  the  general  railroad  act 
under  which  the  company  was  incorporated, 
prescribing  the  rate  of  fare  for  transport- 
ing a  passenger,  and  that  the  rate  so  fixed 
may  be  reduced  by  the  Public  Service  Com- 
mission without  offending  the  constitutional 
provision  against  impairing  contracts,  where 
the  Constitution  and  statutes  of  the  state 
reserve  the  right  to  amend  or  repeal  cor- 
porate charters. 

In  Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  14.5  Wis.  13,  140  Am.  St.  Rep.  1056, 
129  N.  W.  925,  it  was  held  that  the  power 
conferred  upon  cities  to  ingraft  upon  a  rail- 
way franchise  a  feature  limiting  the  rate 
of  "fare  as  a  condition  of  using  the  city 
streets  for  railway  purposes,  is  that  of  act- 
ing as  a  state  agency  in  molding  the  dutr- 
L.R.A.1916C. 


acter  of  corporate  franchises  and  so  subject 
to  the  reserved  power  of  the  state  to  alter 
or  amend  corporate  charters. 

In  Stanislaus  County  v.  San  Joaquin  St 
K.  River  Canal  &  Irrig.  Co.  192  U.  S.  201, 
48  L.  ed.  406,  24  Sup.  Ct.  Rep.  241,  revers- 
ing 113  Fed.. 930,  it  was  held  that,  assuming 
that  a  contract  exemption  from  the  reduc- 
tion by  a  board  of  supervisors  of  water 
rates  below  a  certain  point  was  created  ia 
favor  of  the  company  organized  under  CaU 
Stat.  1853,  p.  87,  as  amended  by  Cal.  Stat. 
1862,  p.  540,  by  the  provisions  of  §  3  of  the 
latter  act,  the  legislature,  in  the  exercise 
of  its  reserved  power  to  alter  or  repeal,  con- 
ferred by  Cal.  Const.  1849,  art.  4,  §  31,  still 
could  enact  the  provisions  of  Cal.  Stat. 
1885,  p.  95,  §  5,  authorizing  the  supervisors 
to  reduce  the  rates  to  not  less  than  6,  nor 
more  than  18,  per  cent  upon  the  then  value 
of  the  property  actually  used  in  supplying 
water  to  the  public. 

But  in  Laurel  Fork  &  S.  H.  R.  Co.  v. 
West  Virginia  Transp.  Co.  25  W.  Va. 
324,  it  was  held  that  a  general  statute  pre- 
scribing maximum  rates  for  railroad  trans- 
portation does  not  operate  to  amend  a  char- 
ter granted  by  a  special  act  which  reserved 
to  the  state  the  right  to  amend  the  act  by 
a  future  legislature,  where  the  Constitution 
provides  that  "no  law  shall  be  amended  by 
reference  to  its  title  only;  but  the  law  or 
section  amended  shall  be  inserted  at  large 
in  the  new  act." 

In  Pingree  v.  Michigan  0.  R.  Co.  118 
Mich.  314,  63  L.R_A.  274,  76  N.  W.  635,  it 
was  held  that  a  statute  requiring  a  rail- 
road company  to  issue  "family  mileage 
tickets"  cannot  be  deemed  an  exercise  of  the 
power  of  amendment  reserved  in  its  char- 
ter subject  to  the  right  to  compensation  for 
all  damages  sustained  by  reason  of  the 
amendment,  where  such  statute  does  not 
purport  to  be  an  amendment  of  the  charter, 
and  contains  no  provision  for  compensating 
the  company  for  the  loss  of  its  exclusive 
power  under  its  charter  to  fix  its  rates. 

And  in  Rochester  4  C.  Tump.  Road  Co. 
V.  Joel,  41  App.  Div.  43,  58  N.  Y.  Supp. 
346,  it  was  held  that  a  statute  which  de- 
prived a  turnpike  road  company  of  the  right 
granted  in  its  charter  to  exact  toll  for  bi- 
cycles, which  had  the  effect  to  reduce  the 
revenues  of  the  corporation  about  25  per 
cent,  was  not  a  valid  exercise  of  the  re- 
served power  of  the  legislature  to  amend  or 
repeal  a  charter,  especially  where  the  tolls 
charged  were  not  exorbitant,  and  were  less 
than  the  rates  authorized  by  the  charter. 

In  Central  Trust  Co.  v.  Citizens'  Street 
R.  Co.  82  Fed.  1,  appeal  dismissed  in  27 
C.  C.  A.  580,  53  U.  S.  App.  668,  83  Fed.  629, 
a  provision  in  a  general  incorporation  stat- 
ute empowering  street  railway  directors  to 
make  by-laws  regulating  fares  was  held  to 
exempt  a  street  railway  company  organized 
under  that  statute  from  any  subsequent  at- 
tempt of  the  legislature  "to  reduce  such 
rates  in  any  other  way  than  by  a  valid 
amendment  of  such  statute  according  to  the 
terms  of  the  provision  therein   that  "this 
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act  may  be  amended  or  repealed  at  the  dis- 
cretion of  tlie  legiglature." 

But  in  Indianapolis  v.  Navin,  151  Ind. 
139,  41  L.Rji.  337,  47  N.  E.  525,  51  N.  E. 
80,  a  case  arising  under  the  same  statute, 
the  supreme  court  of  Indiana  took  the  view 
that  the  right  of  the  legislature  to  regulate 
the  fare  upon  street  railroads  organized 
under  that  statute  did  not  depend  upon  the 
reservation  of  the  right  to  amend  or  re- 
peal, and  said:  "That  power  would  eust 
even  if  the  right  to  amend  or  repeal  the 
act  had  not  been  reserved.  In  order  to 
exempt  a  common  carrier  from  legislative 
control  over  its  rates  of  fare,  it  must  ap- 
pear that  the  exemption  was  made  in  its 
charter  by  clear  and  unmistakable  language 
inconsistent  with  the  exercise  of  such  power 
of  the  legislature." 

On  rehearing,  however,  the  court  rested 
its  decision  upon  the  ground  that  the  subse- 
quent regulation  was  a  valid  amendment  of 
the  general  incorporation  statute  under  the 
reserved  right  to  amend  or  repeal,  taking 
issue  on  this  point  with  the  decision  in 
Central  Trust  Co.  v.  Citizens'  Street  R.  Co. 
82  Fed.  1,  supra,  and  said  that,  such  being 
the  case,  it  was  not  material  whether  the 
legislature  would  have  had  the  power  to 
regulate  the  fare  upon  street  railways  or- 
ganized under  that  statute  if  that  provision 
had  been  omitted. 

In  Proprietors  of  Side-Booms  v.  Haskell, 
7  Me.  474,  it  was  held  that  a  reservation  in 
a  charter  prescribing  rates  that  might  be 
charged  by  a  boom  company,  which  provided 
"that  the  fees  aforesaid  shall  at  all  times 
hereafter  be  subject  to  the  revision  and 
alteration  of  the  legislature,"  was  a  perpet- 
ual reservation  of  the  right  to  increase  or 
reduce  the  fees  from  time  to  time,  at  the 
pleasure  of  the  legislature,  and  that  there- 
fore a  subsequent  statute  increasing  the 
fees  above  the  rate  first  established,  with- 
out any  new  reservation  of  the  power  of  re- 
vision, did  not  exhaust  the  power  of  the 
legislature  to  control  rates  in  the  future, 
but  that  it  still  possessed  power  of  reducing 
the  rates  at  its  pleasure. 

The  reserved  power  of  the  legislature  to 
revise  or  alter  the  fees  or  toll  specified  in 
a  charter  granted  to  a  boom  company,  for 
logs  and  timber  that  were  "rafted  and  se- 
cured at  said  boom,"  was  not  transcended 
by  a  statute  changing  the  fees  to  be  charged 
and  establishing  a  rule  to  fix  the  price  for 
"sorting  and  rafting"  timber  and  logs  se- 
cured at  the  boom,  and  establishing  a  price 
for  boomage  or  securing  the  logs,  as  the 
term  "sorting  and  rafting"  imposed  no  new 
or  additional  duty  upon  the  corporation 
not  included  in  the  word  "rafted"  in  the 
charter.  Machias  Boom  v.  Sullivan,  85  Me. 
343,  27  Atl.  189. 

Water  companies  chartered  by  a  general 
law  enacted  when  the  state  Constitution  re- 
served the  right  to  alter  or  repeal  have  no 
contract  right  to  charge  such  Yates  as  may 
be  fixed  by  a  Commission  made  up  of  per- 
sons selected  as  required  by  that  law,  which 
the  state  is  forbidden  to  impair  by  substi- 
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tuting  another  Commission  selected  without 
the  co-operation  of  the  company  or  some 
other  tribunal  of  a  different  character,  like 
the  municipal  authorities,  and  by  that 
means  to  regulate  the  water  rates.  Spring 
Valley  Waterworks  v.  Schottler,  110  U.  S. 
347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep.  48,  af- 
firming 61  CaL  3;  Spring  Valley  Water- 
works V.  Bartlett,  8  Sawy.  555,  16  Fed.  015. 
See  to  same  effect  Pocatello  v.  Murray,  21 
Idaho,  180,  120  Pac.  812. 

A  provision  in  the  charter  of  a  water 
company  that  the  municipality  "shall  have 
power  by  ordinance  to  regulate  the  price  of 
water"  gives  the  municipality  the  continu- 
ing right  to  regulate  the  charges,  limited 
only  by  a  condition  that  such  rates  shall 
not  be  unreasonable  or  oppressive.  Knox- 
ville  v.  Knoxville  Water  Co.  107  Tenn.  647, 
61  L.R.A.  888,  64  8.  W.  1075. 

A  reservation  in  an  ordinance  granting  a 
street  railway  franchise,  of  the  right  from 
time  to  time  to  make  such  further  rules, 
orders,  or  regulations  as  to  the  common 
council  may  seem  proper,  does  not  include 
the  right  on  the  part  of  the  city,  at  its  own 
pleasure,  to  reduce  the  rates  of  fare  agreed 
upon  in  such  ordinance.  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  S.  368,  46 
L.  ed.  692,  22  Sup.  Ct.  Rep.  410. 

The  right  of  future  control  reserved  to 
the  municipality  in  a  street  railway  fran- 
chise, as  respects  the  "construction,  main- 
tenance, and  operation"  of'  the  line  of  a 
street  railway  company,  does  not  include 
the  power  to  reduce  fares  below  the  rate 
prescribed  in  an  existing  contract  between 
the  municipality  and  the  company;  but  such 
provision  has  reference  only  to  the  manner 
of  carrying  on  the  business  of  the  road,  the 
laying  of  its  tracks,  the  use  of  its  streets, 
the  keeping  up  of  the  equipment,  the  safety 
of  the  passengers  and  the  public,  and  simi- 
lar matters  not  involving  the  right  to 
change  fares.  Minneapolis  v.  Minneapolis 
Street  R.  Co.  215  U.  S.  417,  54  L.  ed.  259, 
30  Sup.  Ct.  Rep.  118. 

The  reserved  power  to  regulate  rates  for 
transportation  is  not  lost  or  impaired  by 
the  failure  to  exercise  it  for  a  long  period 
of  years.  Chicago.  B.  4  Q.  R.  Co.  v.  Iowa 
(Chicago,  B.  k  Q.  R.  Co.  v.  Cutte)  94  U.  S. 
156,  24  L.  ed.  94. 

The  reservation  of  the  right  to  repeal, 
modify,  or  amend  the  charter  does  not  affect 
an  implied  right  of  m  corporation  author- 
ized by  its  charter  to  manufacture  and  sell 
gas,  to  charge  a  reasonable  rate  for  all  gas 
furnished,  which  cannot  be  impaired  by 
subsequent  legislation,  so  long  as  the  state 
permits  the  charter  to  remain,  and  does  not 
extinguish  the  corporate  existence.  New 
Memphis  Gas  &  Light  Co.  v.  Memphis,  72 
Fed.  952. 

v.  Loss  of  privilege  of  exemption  front 
regulation  of  rates. 

a.  By  atistgnment  €md  consolidation. 

It  is  quite  generally  held  that  the  exemp- 
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tion  from  r^^lation  of  rates  by  the  public 
authorities  contained  in  a  charter  granting 
a  franchise  is  personal  to  the  corporation 
to  which  it  is  granted,  and  cannot  be  as- 
signed, and  does  not  accompany  the  prop- 
erty of  the  corporation  in  its  transfer  to  a 
purchaser,  in  the  absence  of  express  author- 
ity. St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct.  Rep. 
484,  affirming  54  Arlc.  101,  11  L.R.A.  452,  15 
S.  \V.  18;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  lU.  484,  59  L.R.A.  631,  65  N. 
E.  451 ;  People  ex  rel.  Cohoes  R.  Co.  v.  Pub- 
lic Service  Commission,  143  App.  Div.  769, 
128  N.  Y.  Supp.  384,  affirmed  without  opin- 
ion in  202  X.  Y.  547,  95  N.  E.  1137. 

In  Matthews  v.  Corporation  Comrs.  97 
Fed.  400,  it  was  held  that  the  charter  privi- 
lege of  regulating  rates  for  railroad  trans- 
portation free  from  legislative  control  did 
not  pass  witii  the  other  property  and  fran- 
chises of  the  corporation  to  the  purchaser 
at  a  mortgage  foreclosure  sale. 

And  in  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Moore,  33  Ohio  St.  384,  31  Am.  Rep.  543, 
it  was  held  that  the  exemption  from  legis- 
lative control  of  rates  to  be  charged  for 
transportation,  contained  in  tlie  charter  of 
a  railroad  company,  could  not  be  claimed 
by  a  corporation  operating  the  railroad  as 
a  bailiff. 

In  Chicago  Union  Traction  Co.  v.  Chi- 
cago, 199  111.  484,  59  L.R.A.  631,  65  N.  E. 
451,  it  was  held  that  the  authority  of  a 
street  car  company  to  lease  its  franchises 
and  property  does  not  include  the  right  to 
transfer  a  privilege  to  fix  the  rates  of  fare 
to  be  charged,  not  exceeding  a  specified  rate. 

Applying  the  rule  of  strict  construction 
to  grants  of  franchises,  it  has  been  held 
that  a  grant  to  each  of  two  new  corpora- 
tions, of  "powers,  rights,  and  capacities" 
which  have  been  granted  to  a  corporation 
which  they  succeed,  the  property  of  which  is 
divided  between  them,  does  not  confer  on 
the  new  companies  the  exemption  which  be- 
longed to  the  original  company  from  legisla- 
tion changing  the  rates  of  toll  which  it 
might  charge,  which  would  prevent  the  com- 
pany from  earning  at  least  14  per  cent  on 
its  capital  stock.  Covington  &,  L.  Tump. 
Road  Co.  V.  Sandford.  164  U.  S.  578,  41  L. 
ed.  560,  37  Sup.  Ct.  Rep.  198,  affirming  on 
this  point,  14  Ky.  L.  Rep.  689,  30  S.  W. 
1031.  The  court  followed  the  cases  which 
hold  that  a  corporation  that  succeeds  to  the 
rights  and  powers  of  another  corporation 
docs  not  thereby  necessarily  become  entitled 
to  an  exemption  from  taxation. 

Any  contract  exemption  from  state  regu- 
lation of  the  price  of  gas,  contained  in  the 
charter  of  a  gas  company,  does  not  extend 
to  the  plants  of,  and  territory  occupied  by, 
certain  other  gas  companies  not  possessing 
such  immunity  in  their  own  right,  when  ab- 
sorbed by  the  former  company  under  the 
general  power  of  consolidation  and  merger 
conferred  upon  gas  companies  by  a  statute 
(Illinois  act  June  5,  1897)  which  provided 
that  the  consolidated  corporation  should  be 
subject  to  the  legal  obligations  of  the  com- 
L.R.A.1015C, 


panics  absorbed.  People's  Gaslight  &,  Coke 
Co.  V.  Chicago,  194  U.  S.  1,  48  L.  ed.  851, 
24  Sup.  Ct.  Rep.  520,  affirming  114  Fed. 
384. 

But  in  Ball  v.  Rutland  R.  Co.  93  Fed.  513, 
it  was  held  that  the  exemption  from  legisla- 
tive control  of  rates  to  be  charged  for  trans- 
portation within  certain  prescribed  limits, 
contained  in  the  charter  of  a  railroad  com- 
pany, passed  with  the  sale  of  its  property 
and  franchises  to  another  corporation  au- 
thorized by  charter  to  make  the  purchase, 
which  was  protected  from  subsequent  regu- 
lation by  the  legislature  by  the  constitu- 
tional provision  against  the  impairment  of 
the  obligation  of  contract,  notwithstanding 
the  charter  of  the  second  company  was 
made  subject  to  amendment,  alteration,  or 
repeal. 

Where  an  ordinance  fixing  maximum 
rates  to  be  charged,  which  was  accepted  by 
the  corporation,  not  only  named  the  corpo- 
ration, but  also  its  successors  and  assigns, 
and  conferred  upon  the  corporation  the 
right  to  transfer  its  property  and  fran- 
chises, the  assignee  could  rightfully  claim 
the  benefit  of  the  contract  fixing  the  rates, 
against  an  attempt  by  the  municipality  to 
reduce  the  rates.  State  ex  rel.  St.  Louis  v. 
Laclede  Gaslight  Co.  102  Mo.  472,  22  Am. 
St.  Rep.  789,  14  S.  W.  974,  15  S.  W.  383. 

In  Santa  Ana  Water  Co.  v.  San  Buena- 
ventura Water  Co.  56  Fed.  339,  it  was  held 
that  an  unrestricted  right  to  fix  general 
water  rates,  conferred  on  individuals  who 
undertook  to  supply  a  town  with  water, 
passes  by  assignment  of  the  rights  and 
privileges  under  the  contract  to  a  water 
company  duly  organized  under  the  general 
law,  which  assignment  was  ratified  by  mu- 
nicipal ordinance;  and  such  right  is  not  af- 
fected by  the  power  reserved  to  the  legis- 
lature, to  alter  or  repeal  any  provisions  of 
the  company's  charter,  which  also  provided 
a  method  for  fixing  rates. 

The  exclusive  right  to  fix  freight  and  pas- 
senger rates  within  the  maximum  conferred 
upon  the  Michigan  Central  Railroad  Com- 
pany by  §  15  of  its  charter  has  not  been 
lost  or  surrendered  by  the  company's  ac- 
ceptance of  additional  privileges,  under  acts 
professedly  or  impliedly  amendatory  of  its 
charter,  and  under  the  general  railroad  law, 
or  by  its  absorption  of  the  property  and 
franchises  of  other  railroad  corporations. 
Pingree  v.  Michigan  C.  R.  Co.  118  Midi. 
314,  53  L.R.A.  274,  76  N.  W.  635. 

In  Dow  v.  Beidelman,  49  Ark.  325,  5  S. 
W.  297,  affirmed  in  125  U.  S.  680,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 
1028,  it  was  held  that,  assuming  a  char- 
ter provision  naming  a  maximum  rate  for 
transportation  of  passengers  amounted  to  a 
contract  on  the  part  of  the  state  that  pas- 
senger fare  should  never  be  reduced  below 
that  rate,  such  privilege  did  not  pass  to  the 
purchasers  at  a  mortage  foreclosure  sale, 
notwithstanding  the  mortgage  purported  to 
transfer  the  charter,  especially  where  the 
purchasers  were  not  organized  as  a  rail- 
road corporation  until  after  the  adoption 
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of  the  Constitution,  which  enjoined  upon 
the  legislature  the  passing  of  laws  to  pre- 
vent excessive  charges  by  railroad  compa- 
nies for  transporting  freight  and  passengers. 

In  Shields  v.  Ohio,  96  U.  S.  319,  24  L.  ed. 
367,  affirming  26  Ohio  St.  86,  it  is  held 
that  where  a  new  corporation  is  formed  by 
consolidation,  its  charter  is  taken  subject 
to  existing  constitutional  provisions  con- 
oerning  alteration,  amendment,  or  repeal; 
and  a  privilege  enjoyed  by  one  of  the  old 
corporations  as  to  its  right  to  charge  cer- 
tain rates  thereby  becomes  subject  to  sub- 
sequent laws  fixing  a  maximum  lower  rate 
than  the  rates  previously  allowed. 

So  in  San  Antonio  Traction  Co.  v.  Altgcit, 
200  U.  S.  304,  60  L.  ed.  491,  26  Sup.  Ct. 
Rep.  261,  affirming  —  Tex.  Civ.  App.  — ,  81 
S.  W.  106,  it  was  held  that  any  contract 
exemption  from  legislative  regulation  of 
rates,  possessed  by  a  street  railway  com- 
pany chartered  before  the  adoption  of  the 
Texas  Constitution  of  1876,  which,  by  $  17 
of  the  Bill  of  Rights,  subjects  to  the  con- 
trol of  the  legislature  all  privileges  and 
franchises  granted  by  it  or  created  under 
its  authority,  is  lost  by  the  sale  of  its 
property  on  foreclosure,  and  the  acquisition 
of  its  franchise  under  a  municipal  ordi- 
nance, together  with  that  of  another  com- 
pany, by  a  new  corporation  incorporated 
since  the  adoption  of  such  Constitution,  al- 
though such  ordinance  provides  that  all  the 
rights  and  privileges  previously  granted  to 
the  old  corporations  are  conferred  on  the 
new  one,  including  all  the  limitations,  con- 
tracts, and  obligations. 

And  in  Owen  v..  St.  Louis  &  S.  F.  R.  Co. 
83  Mc.  464,  it  was  held  that  a  corporation 
formed  after  the  adoption  of  the  Constitu- 
tion and  laws  enacted  in  pursuance  there- 
of, establishing  reasonable  maximum  rates 
of  charges  for  transportation,  was  subject 
thereto,  and  could  not  successfully  claim 
exemption  therefrom  upon  the  ground  that 
it  had  acquired  by  purchase  the  rights  and 
franchises  of  a  railroad  corporation  created 
before  the  passage  of  the  Constitution  and 
such  laws. 

The  provision  of  a  statute  for  the  crea- 
tion of  a  new  corporation  upon  the  reor- 
ganization of  a  railroad  by  the  purchasers 
at  foreclosure  sale,  with  all  rights,  powers, 
and  privileges  of  the  original  company,  did 
not  create  a  contract  right  protected  by  the 
Federal  Constitution  against  the  enforce- 
ment of  subsequent  statutory  regulations  re- 
specting railroad  rates,  existing  when  the 
new  company  was  incorporated,  though  not 
in  force  when  the  mortgage  was  executed. 
Grand  Rapids  &  I.  R.  Co.  v.  Osborn,  193 
V.  S.  17,  48  L.  ed.  598,  24  Sup.  a.  Rep. 
310,  affirming  1.30  Mich.  248,  89  N.  W.  907. 

In  Norfolk  &  W.  R.  Co.  v.  Pendleton,  lo6 
U.  S.  667,  39  L.  ed.  574,  16  Sup.  Ct.  Rep. 
413,  affirming  86  Va.  1004,  11  S.  E.  1062, 
88  Va.  350,  13  S.  E.  700,  it  was  held  that 
8  consolidated  company  which  accepts  a 
charter  with  a  distinct  provision  that  the 
company  shall  be  subject  to  general  laws 
cannot  claim  the  benefit  of  any  contract 
L.R.A.1015C. 


with  an  original  company  against  interfer- 
ence with  its  right  to  fix  and  regulate 
charges. 

h.  By  u>aiver. 

It  has  been  held  that  a  corporation  may 
lose  its  right  to  collect  rates  to  a  specified 
amount  by  waiver,  e.  g.,  by  failure  for  a 
long  period  of  time  to  charge  the  maximum 
rate  prescribed  in  its  cliarter. 

Thus,  in  San  Joaquin  tt  K.  River  Canal 
ic  Irrig.  Co.  v.  Stanislaus  County,  113  Fed. 
930,  reversed  upon  other  grounds  in  192 
U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct.  Rep. 
241,  it  was  held  that  a  statutory  right  em- 
braced in  the  charter  of  a  corporation  must 
be  reduced  to  possession  to  secure  the  con- 
stitutional protection  against  alteration  and 
repeal;  that  an  irrigation  company  organ- 
ized under  a  statute  providing  that  the  pub- 
lic authorities  should  not  reduce  the  water 
rates  "so  low  as  to  yield  to  the  stockholders 
less  than  1}  per  cent  per  month  upon  the 
capital  actually  invested,"  which  fixed  its 
own  rates  for  a  period  of  25  years  at  an 
amount  that  yielded  an  income  less  than 
that  authorized,  waived  its  right  to  an  in- 
come of  1}  per  cent  per  month,  and  that  a 
subsequent  statute  authorizing  the  board  of 
supervisors  to  fix  rates  less  than  the  mini- 
mum prescribed  by  the  charter  did  not  im- 
pair the  constitutional  rights  of  the  cor- 
poration. 

But  the  acceptance  of  a  municipal  ordi- 
nance requiring  a  street  railway  company 
to  issue  transfers  does  not  abrogate  an 
existing  contract  right  secured  against  im- 
pairment by  subsequent  legislation,  to 
charge  a  5-cent  fare  for  one  continuous  pas- 
sage not  exceeding  3  miles  in  length.  Min- 
neapolis V.  Minneapolis  Street  R.  Co.  215  U. 
S.  417,  54  L.  ed.  259,  30  Sup.  Ct.  Rep.  118. 

The  mere  collecting  by  a  turnpike  com- 
pany of  tolls  in  conformity  with  rates  fixed 
by  a  statute,  which  are  lower  than  those 
fixed  by  the  charter,  does  not  show  that 
the  company  assented  to  the  exercise  by  the 
legislature  of  the  power  to  amend  its  char- 
ter. Covington  4;  L.  Tump.  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  ed.  560,  17 
Sup.  Ct.  Rep.  198. 

The  taking  of  a  lease  by  a  railroad  com- 
pany of  another  company's  railroad,  or  the 
leasing  by  a  railroad  company  of  its  own 
road  to  another  company,  as  authorized  by 
the  general  corporation  law,  is  an  accept- 
ance of  the  provisions  of  such  law  by  a 
corporation  organized  before  its  enactment, 
within  the  contemplation  of  the  provision 
that  an  acceptance  of  its  provisions  shall 
operate  to  repeal  charter  provisions  incon- 
sistent with  the  general  law,  so  that  the 
right  to  receive  and  charge  the  rates  of  fare 
specified  in  its  charter  free  from  legislative 
control  is  one  of  the  rights  relinquished,  ren- 
dering the  company  subject  to  legislative 
control  as  to  rates  to  be  charged  equally  as 
corporations  formed  under  the  general  cor- 
poration law.  Cincinnati,  H.  &  D.  R.  Co. 
V.  Cole,  29  Ohio  St.  126,  23  Am.  Rep.  729. 
I  A.  L.  R. 
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CALIFORNIA  SUPREME  COURT. 


OAIilFORNIA  supreme:  COURT. 
(Department  No.  2.) 

PINNEY  &  BOYLE  COMPANY,  Appt., 

T. 

LOS  ANGELES  GAS  &  ELECTRIC  COR- 
PORATION, Respt. 

(—  Cal.  — ,  141  Pac.  620.) 

Public    service    corjioratlon    —   test   of 
public  service. 

1.  The  duty  which  a  producer  has  under- 
taken to  perforin  for  the  public,  and  not  the 
use  which  a  consumer  makes  of  a  commodity 
furnished  by  an  alleged  public  service  cor- 
poration, is  the  test  of  public  service,  so  as 
to  bring  the  charges  within  public  regula- 
tion. 


Note.  —  Effect  of  contract  ■with  patrons 
to  preclude  regulation  of  rates  of  jnib- 
Uc  service  corporations. 

As  to  right  to  reduce  rates  fixed  by  fran- 
chise or  charter,  see  note  to  Benwood  v. 
Public  Service  Commission,  ante,  281. 

It  is  quite  generally  held  in  accordance 
with  PiNNET  k  B.  Co.  V.  Los  Angeles  Gas 
&  Electric  Cobp.  that  rate  regulations  do 
not  unconstitutionally  impair  existing  con- 
tracts between  public  service  corporations 
and  consumers. 

In  Knoxville  Water  Co.  v.  Knoxville,  189 
U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep. 
531,  it  was  said,  in  reply  to  argument  that 
a  city  ordinance  reducing  water  rates  im- 
paired the  obligation  of  contracts  between 
the  company  and  its  consumers:  "But  such 
contracts,  of  course,  were  made  by  it,  sub- 
ject to  whatever  power  the  city  possessed  to 
modify  rates.  The  company  could  not  take 
away  that  power  by  maJcing  such  contracts. 
New  Orleans  v.  New  Orleans  Waterworks  Co. 
142  U.  S.  79,  91,  92,  35  L.  ed.  943,  947,  948, 
12  Sup.  Ct.  Rep.  142;  Browne  v.  Turner, 
176  Mass.  9,  66  N.  E.  960." 

In  Chillicothe  v.  Logan  Natural  Gas  4 
Fuel  Co.  8  Ohio  N.  P.  88,  it  was  held  that 
a  gas  company  was  obliged  to  furnish  gas  to 
consumers  at  the  rate  fixed  by  municipal 
ordinance  notwithstanding  the  fact  that  it 
had  previously  entered  into  contracts  with 
the  consumers  to  furnish  gas  for  a  specified 
period  at  advanced  rates.  It  was  said  that 
the  company  could  not,  by  anticipating  regu- 
lation of  rates  by  the  city,  make  contracts 
which  would  defeat  the  end  to  be  attained 
by  such  legislation ;  that,  if  it  could  forestall 
legislation  for  one  year  by  contracts  with 
its  consumers,  it  may  do  so  for  ten  years, 
or  forever. 

And  in  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Dallas,  —  Tex.  Civ.  App.  — ,  131  S. 
W.  80,  reversed  on  other  grounds  in  104  Tex. 
114,  134  S.  W.  321,  it  was  said  in 
reply  to  a  contention  that  a  city  or- 
dinance reducing  telephone  rates  was  void 
upon  the  ground  that  it  violated  existing 
contracts  between  Uie  telephone  company 
and  its  paeons:  "That  a  public  service 
LJI.A.1915C. 


Same  —  minimum  rate  —  reasonable- 
ness. 

2.  An  ordinance  which  prohibits  a  public 
service  corporation  from  rendering  service 
for  less  than  the  prescribed  uniform  rate  is 
not  unreasonable. 

Constitutional  law  —  equal  protection 
—  application  for  reduction  of  rates  of 
public  service  corporation. 

3.  Consumers  are  not  denied  the  equal  pro- 
tection of  the  laws  by  permitting  public 
service  corporations  alone  to  apply  to  the 
proper  authorities  for  a  reduction  of  rates, 
where  the  consumer  is  given  a  hearing  in 
the  original  fixing  of  the  rates. 

Sajne  —  impairment  of  contract  —  con- 
templation of  change. 

4.  An  ordinance  raising  the  rates  to  be 
charged    by    a    public    service    corporation 

corporation  cannot  disable  itself  by  private 
contract  from  performing  the  duties  imposed 
by  law  upon  it." 

To  the  same  effect  is  Portland  R.  Light 
&  P.  Co.  V.  Railroad  Commission,  56  Or.  408, 
105  Pac.  709,  109  Pac.  273,  where  it  was 
said  that  if  a  public  service  corporation 
could,  by  a  contract  stipulating  the  contin- 
uance of  a  specified  rate  of  charges  for  a 
given  time,  prevent  any  interference  with 
such  agreement,  by  invoking  the  constitu- 
tional provision  against  the  passage  of  laws 
impairing  the  obligation  of  contracts,  it 
would  thereby  become  superior  to  the  legis- 
lature, which  doctrine  will  never  be  ac- 
knowledged by  the  courts. 

In  Union  Dry  Goods  Co.  v.  Georgia  Pub- 
lic Service  Corp.  —  Ga.  — ,  L.R.A.  — ,  83 
S.  E.  940,  it  was  held  that  an  order  of  the 
state  railroad  commission  raising  the  rates 
to  be  charged  by  a  public  service  corporation 
above  those  at  which  the  corporation  had 
contracted  to  furnish  electricity  to  a  con- 
sumer for  a  period  of  five  years  does  not  im- 
pair the  obligation  of  the  contract,  since 
the  contract  must  be  considered  as  made  in 
contemplation  of  the  power  of  the  public  to 
prescribe  the  rates. 

Likewise  in  Portland  R.  Light  &  P.  Co.  v. 
Portland,  200  Fed.  890,  it  was  held  that  a 
city  ordinance  fixing  the  rates  to  be  charged 
for  gas  and  electricity  did  not  unconstitu- 
tionally impair  the  obligation  of  unexpired 
contracts  with  consumers,  since  such  con- 
tracts were  necessarily  made  subject  to  the 
power  of  the  city  to  modify  or  change  the 
rates. 

The    obligation    of    contracts    between    a 

water   company   and   private   consumers   by 

j  which  the  latter  were  to  pay  for  the  water 

'  in  accordance  with  the  rates  "now  or  hereaft- 

I  er  in  force"  is  not  impaired  by  a  municipal 

ordinance  reducing  such  rates,  enacted  in  the 

exercise  of  the  power  of  the  municipality  to 

I  regulate  water  rates.    Knoxville  Water  Co. 

V,  Knoxville,  supra. 

I      A  city  ordinance  reducing  telephone  rates 

does  not  unconstitutionally  violate  existing 

contracts    between    the    telephone    company 

j  and  its  patrons,  where  the  ordinance  grant- 

'  ing  the  franchise  stipulated  that  the  rights 


Digitized  by 


Google 


PINNEY  4,  BOYLE  00.  v.  LOS  ANGELES  GAS  &  E,  CORP. 


283 


above  those  at  which  it  had  contracted  to 
render  service  to  a  consumer  does  not  im- 
pair the  obligation  of  the  contract,  since  it 
will  be  presumed  that  the  contract  was  made 
in  contemplation  of  the  power  of  the  public 
to  fix  the  rates. 

(June  10,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor  in  an  action 
brought  to  compel  defendant  to  comply  with 
its  contract  to  furnish  electricity  to  plain- 
tiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mi.  John  D.  Pope,  for  appellant: 

Plaintiff's  use  was  not  public. 

McFadden  ▼.  Los  Angeles  County,  74  Cal. 


571,  16  Pac.  397;  Barton  v.  Riverside 
Water  Co.  155  CaL  609,  23  L.R.A.(N.S.) 
331,  101  Pac.  790;  Colegrove  Water  Co. 
V.  Hollywood,  151  Cal.  425,  13  L.R.A. 
(N.S.)  904,  90  Pac.  1053;  State  ex  rel. 
Harris  v.  Superior  Ct.  42  Wash.  660,  5 
L.R.A.(N.S.)  672,  85  Pac.  666,  7  Ann.  Cas. 
748;  Brown  v.  Gerald,  100  Me.  351,  70 
L.R.A.  472,  109  Am  St.  Rep.  526,  61  Atl. 
785;  State  ex  rel.  Shropshire  v.  Superior 
Ct.  51  Wash.  386,  99  Pac.  3;  Miller  v.  Pu- 
laski, 109  Va.  137,  22  L.R.A.(N.S.)  552, 
63  S.  E.  880;  Avery  v.  Vermont  Electric 
Co.  75  Vt.  235,  69  L.R.A.  817,  98  Am.  St. 
Rep.  818,  54  Atl.  179;  Re  Rhode  Island  Su- 
burban R.  Co.  22  R.  L  457,  52  L.R.A.  879, 
48  Atl.  591. 

An  ordinance  regulating  the  price  of  elec- 


■were  granted  subject  to  the  existing  and  fu- 
ture charters  and  ordinances  of  the  city. 
Southwestern  Xeleg.  &  Teleph.  Co.  v.  Dallas, 
supra. 

In  the  following  cases  it  was  held  that 
the  enactment  of  the  interstate  commerce 
act  which  abrogated  previously  existing  con- 
tracts by  carriers  with  shippers  for  special 
freight  rates  did  not  unconstitutionally  im- 
pair the  obligation  of  contracts :  Bullard  v. 
Northern  P.  R.  Co.  10  Mont.  168,  11  L.R.A. 
246,  3  Inters.  Com.  Rep.  536,  25  Pac.  120: 
Southern  Wire  Co.  v.  St.  Louis.  Bridge  & 
Timnel  R.  Co.  38  Mo.  App.  191;  Fitzgerald 
V.  Grand  Trunk  R.  Co.  63  Vt.  169,  13  L.R.A. 
70,  3  Inters.  Com.  Rep.  633,  22  Atl.  78. 

Fitzgerald  v.  Grand  Trunk  R.  Co.  63  Vt. 
169,  13  L.R.A.  70,  3  Inters.  Com.  Rep.  633, 
22  Atl.  76,  involved  a  contract  for  the  trans- 
portation of  lumber  through  several  states. 
The  supreme  court  of  Vermont  said :  "Such 
commerce  is  solely  regulated  by  Congress, 
and  when  parties  make  contracts  to  engage 
in  interstate  commerce,  they  are  held  to  do 
so  upon  the  basis  and  with  the  understand- 
ing that  changes  in  the  law  applicable  to 
their  contracts  may  be  made.  Iliere  can,  in 
the  nature  of  things,  be  no  vested  right  in 
an  existing  law  which  precludes  its  change 
or  repeal,  nor  vested  right  in  the  omission  to 
legislate  upon  a  particular  subject  which 
exempts  a  contract  from  the  effect  of  subse- 
quent legislation  upon  its  subject-matter  by 
competent  legislative  authority." 

In  Minneapolis,  St.  P.  t  S.  Ste.  M.  R.  Co. 
V.  Menasha  Wooden  Ware  Co.  —  Wis. — , 
LJI.A.— ,  150  N.  W.  411,  it  was  held  that 
tiie  enactment  of  the  railroad  commission  act 
requiring  carriers  to  file  a  schedule  of  rea- 
sonable freight  raten,  and  forbidding  the  re- 
ceiving of  a  greater  or  less  compensation 
than  those  specified,  rendered  unenforceable 
a  prior  contract,  valid  when  made,  by  which 
a  carrier  agreed  to  transport  freight  for  a 
business  concern  at  certain  designated  rates, 
less  than  the  scheduled  rates,  and  did  not 
unconstitutionally  impair  the  obligation  of 
the  contract,  especially  where  the  corporate 
powers  granted  to  the  carrier  to  regulate  the 
compensation  to  be  paid  for  its  services 
L.R.A.1916C. 


were  subject  to  the  right  of  the  state  to 
amend  or  annul. 

And  in  Louisville  &  N.  R.  Co.  v.  Mottley, 
210  U.  S.  467,  65  L.  ed.  297,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265,  reversing  133  Ky. 
652,  118  S.  W.  982,  it  was  held  that  Con- 
gress, in  the  exercise  of  its  power  over  com- 
merce, could  constitutionally  enact  the  pro- 
visions of  act  of  June  26,  1906,  %  6,  con- 
taining a  prohibition  against  demanding, 
collecting,  or  receiving  "a  greater  or  less  or 
different  compensation"  for  the  transporta- 
tion of  persons  or  property,  or  for  any  serv- 
ice in  connection  therewith,  than  that 
specified  in  the  carrier's  published  schedule 
of  rates,  which  rendered  unenforceable  a 
prior  contract,  valid  when  made,  by  which 
an  interstate  carrier  agreed  to  issue  annual 
passes  for  life  in  consideration  of  a  release 
of  a  claim  for  damages.  The  court  quoted 
with  approval  from  the  Legal  Tender  Cases, 
12  Wall.  650,  551,  20  L.  ed.  311,  312,  to  the 
effect  that  "as,  in  a  state  of  civil  society, 
property  of  a  citizen  or  subject  is  owner- 
ship, subject  to  the  lawful  demands  of  the 
sovereign,  so  contracts  must  be  understood 
as  made  in  reference  to  the  possible  exercise 
of  the  rightful  authority  of  the  government, 
and  no  obligation  of  a  contract  can  extend 
to  the  defeat  of  legitimate  government  au- 
thority." 

In  State  v.  Martyn,  82  Neb.  225,  23  L.R.A. 
(N.S.)  217,  117  N.  W.  719,  17  Ann.  Cas. 
659,  it  was  held  that  a  constitutional  pro- 
vision requiring  the  legislature  to  pass  laws 
to  correct  abuses  and  prevent  unjust  dis- 
criminations in  all  charges  of  railroad  com- 
panies enters  into  all  contracts  made  with 
such  companies;  and  therefore  a  statute  for- 
bidding the  issuance  of  free  passes  does 
not  impair  the  obligation  of  one  who  has 
contracted  with  the  company  for  such  pass 
before  the  passage  of  the  statute,  but  after 
the  adoption  of  the  Constitution. 

As  to  whether  a  pass  issued  as  part  of 
consideration  for  contract  is  within  stat- 
ute prohibiting  free  transportation  of  pas- 
sengers or  discrimination  in  passenger  rates, 
see  note  to  above  case  in  2^  L.R.A.  (N.S.) 
217.  ' 
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trie  current  where  it  is  for  public  use  must 
be  reasonable. 

28  Cyc.  762;  Ex  parte  Whitwell,  98  Cal. 
73,  19  L.R.A.  727,  35  Am.  St.  Rep.  152, 
32  Pac.  870;  Dobbins  v.  Los  Angeles,  139 
Cal.  179,  96  Am.  St.  Rep.  95,  72  Pac. 
970,  195  U.  S.  225,  49  L.  ed.  171,  25  Sup. 
Ct.  Rep.  18;  Re  Smith,  143  Cal.  368,  77 
Pac.  180;  Los  Angeles  County  v.  Hollywood 
Cemetery  Asso.  124  Cal.  344,  71  Am.  St. 
Rep.  75,  67  Pac.  153;  Re  Kelso,  147  Cal. 
609,  2  L.R.A.(N.S.)  796,  109  Am.  St.  Rep. 
178,  82  Pac.  241;  Re  McCapes,  157  Cal.  26, 
106  Pac.  229. 

Section  5  of  the  ordinance  which  under- 
takes to  make  the  maximum  and  the  mini- 
mum price  of  electric  current  the  same  is 
clearly  unconstitutional. 

Saratoga  Springs  v.  Saratoga  Gas,  E.  L. 
&  P.  Co.  191  N.  Y.  123,  18  L.R.A.(N.S.) 
713,  83  N.  E.  693,  14  Ann.  Cas.  606. 


Messrs.  Williaiu  A.  Cheney,  Herbert 
J.  Goudge,  lieroy  M.  Edwards,  and  Paul 
Overton,  for  respondent: 

Tlie  generation,  transmission,  and  de- 
livery of  electric  energy  to  the  public  for 
power  purposes  through  and  by  means  of  a 
distributing  system  located  upon  and  along 
the  public  streets  and  thoroughfares  of  a 
municipality  is  a  public  use. 

Gilmer  v.  Lime  Point,  18  Cal.  251 ;  Munn 
T.  People,  94  U.  S.  113,  24  L.  ed.  77;  Re 
Johnston,  137  Cal.  115,  69  Pac.  973;  Rock- 
ingham County  Light  &,  P.  Co.  v.  Hobbs,  72 
X.  H.  531,  66  L.R.A.  581,  58  Atl.  46;  Walk- 
er V.  Shasta  Power  Co.  19  L.R.A.(N.S.) 
725,  87  C.  C.  A.  680,  160  Fed.  856;  Clark 
V.  Los  Angeles,  160  Cal.  30,  116  Pac.  722. 

Appellant  has  no  standing  in  court  on 
the  question  of  reasonableness  of  the  ordi- 
nance. 

Brooklyn  Union  Gas  Co.  v.  New  York, 
188  N.  Y.  334,  15  L.R.A.(N.S.)  763,  117 
Am.  St.  Rep.  868,  81  N.  E.  141;   Griffith 


In  Armour  Packing  Co.  v.  United  States, 
209  U.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Rep. 
428,  the  defense  to  an  indictment  for  accept- 
ing a  rebate  from  the  regular  published 
rates,  of  the  carrier  was  that,  prior  to  the 
amendment  of  the  carrier's  published  rates, 
the  defendant  had  contracted  with  the 
railroad  to  transport  the  commodities 
shipped  by  him  at  rates  which  were  less 
than  those  which  were  subsequently  estab- 
lished under  the  authority  of  the  interstate 
commerce  act.  In  sustaining  the  convic- 
tion it  was  said:  "If  the  shipper  sees  fit 
to  make  a  contract  covering  a  definite  pe- 
riod for  a  rate  in  force  at  the  time,  he  must 
be  taken  to  have  done  so  subject  to  the  pos- 
sible change  of  the  published  rate  in  the 
manner  fixed  by  statute,  to  which  he 
must  conform  or  suffer  the  penalty  fixed  by 
law." 

An  agreement  under  which  a  ditch  com- 
pany undertakes  to  furnish  a  consumer  with 
a  certain  amoimt  of  water  year  after  year 
during  the  irrigation  season,  so  long  as  he 
pays  the  annual  rental  therefor,  is  not  a 
contract  the  obligations  of  which  would  be 
violated  by  the  action  of  county  commission- 
ers, under  the  statute  and  at  the  consumer's 
request,  in  fixing  a  less  rate  as  the  reason- 
able maximum  rate  which  the  company 
could  charge  such  consumer  for  his  water 
supply,  but  is  a  mere  option  that  may  be 
terminated  by  the  consumer  at  the  end  of 
any  year,  and  which  he  terminated  by  caus- 
ing the  ra^  to  be  fixed  under  the  statute 
and  declining  to  pay  more.  South  Boulder 
&  R.  C.  Ditch  Co.  V.  Marfell,  15  Colo.  302, 
25  Pac.  504. 

In  Laiining  v.  Osborne,  76  Fed.  319,  it 
was  held  that  an  agreemont  between  an  ir- 
rigation company  and  consumers  that  the 
annual  rate  for  water  shall  not  exceed  a 
specified  sum  per  acre  does  not  deprive  it  of 
the  right  to  fix  rates,  conferred  upon  it  by 
a  statute  subsequently  enacted. 
L.R.A.1915C. 


The  fact  that  a  statute  does  not  in  itself 
prescribe  rules  of  compensation,  but  merely 
gives  boards  of  supervisors  or  other  govern- 
ing bodies  the  power  to  fix  the  maximum 
compensation  to  be  charged  by  compa- 
nies selling,  renting,  or  distributing  wat- 
er upon  petition  of  a  certain  number 
of  inhabitants,  does  not  prevent  the  col- 
lection of  rates  fixed  by  contract  between  the 
parties  for  water  for  irrigation  purposes,-— 
especially  where  such  rates  are  the  custom- 
ary rates  of  the  company,  in  view  of  a  fur- 
ther provision  of  the  statute  that  until  ac- 
tion by  the  boards  the  rates  actually  estab- 
lished by  water  owners  shall  be  legal  rates. 
Fresno  Canal  &  Irrig.  Co.  v.  Park,  129  Cal. 
437,  62  Pac.  87. 

Although  not  strictly  within  the  scope 
of  the  present  note,  reference  is  made  to  the 

I  two  following  cases  which  involve  the  same 

I  principle: 

In  Bufi'alo  East  Side  R.  Co.  v.  Buffalo 
Street  R.  Co.  Ill  N.  Y.  132,  2  L.R.A.  384, 
19  N.  E.  63,  it  was  held  that  a  statute  mak- 
ing it  unlawful  for  street  railway  companies 
in  a  certain  city  to  charge  the  rates  of  fare 
then  received  does  not  impair  the  obligation 
of  a  contract  between  two  of  the  companies 
operating  street  railroads  in  that  city,  by 
which  they  have  agreed  not  to  charge  the 
rates  without  the  consent  of  each  other. 

So,  it  has  been  held  that  the  power  to 
regulate  rates  is  not  barred  by  the  fact  that, 
before  the  power  was  exercised,  the  company 
had  plegod  its  income  for  the  payment  of 
debts  incurred,  and  had  leased  its  road  to  a 

I  tenant  that  relied  upon  the  earnings  for 
the  menns  of  paving  an  agreed  rent.  Chica- 
go, B.  &  Q.  R.  Co.  v.  Iowa  (Chicago,  B.  & 
Q.  R.  Co.  V.  Cutts)  94  U.  S.  155,  24  L.  ed. 
94,  cited  and  quoted  with  approval  in  Bul- 
lard  V.  Northern  P.  R.  Co.  10  Mont.  168,  11 
L.R.A.  246,  3  Inters.  Com.  Rep.  636,  25  Pac 
120.  A.  L.  R, 
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r.  Vickaburg  Waterworks  Co.  88  Miss.  371, 
40  So.  1011,  8  Ann.  Cas.  1130;  Chicago,  M. 
A  St  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418, 
460,  33  L.  ed.  970,  982,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct,  Rep.  462,  702. 

It  is  not  the  impairment  of  every  con- 
tract which  can  be  made  the  basis  for  in- 
voking the  constitutional  prohibition. 

Louisville  4  N.  R.  Co.  v.  Mottley,  219 
U.  S.  467,  55  L.  ed.  297,  34  L.RA.(N.S.) 
671,  31  Sup.  Ct.  Kep.  265;  Seattle  v.  Hurst, 
50  Wash.  424,  18  L.R.A.(N.S.)  169,  97  Pac. 
454;  Portland  R.  Light  &  P.  Co.  v.  Railroad 
Commission,  56  Or.  468,  106  Pac.  709,  109 
Pac.  273;  Knoxville  Water  Co.  v.  Knox- 
ville,  189  U.  S.  434,  47  L.  ed.  887,  23  Sup. 
Ct.  Rep.  531;  Buffalo  East  Side  R.  Co.  v. 
Buffalo  Street  R.  Co.  Ill  N.  Y.  132,  2  L.R.A. 
384,  19  N.  E.  63. 

Messrs.  Albert  liCe  Stephens  and  C.  B. 
Penn,  amtct  curia: 

The  city  has  the  right  to  fix  the  rate  to 
be  charged  for  electric  current  for  lighting 
and  power  purposes. 

Clark  V.  Los  Angeles,  160  CaL  30,  116  Pac 
722;  San  Joaquin  &  K.  River  Canal  k  Irrig. 
Co.  V.  SUnislaus  County,  155  Cal.  21,  99 
Pac.  305 ;  Texas  &  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co.  204  U.  S.  426,  51  L.  ed.  553,  27 
Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Den- 
ver ft  R.  G.  R.  Co.  V.  Baer  Bros.  Mercan- 
tile Co.  109  C.  C.  A.  337,  187  Fed.  485;  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Minnesota,  134 
U.  S.  418,  460,  33  L.  ed,  970,  982,  3  In- 
ters. Com.  Rep.  209,  10  Sup.  Ct.  Rep.  402, 
702.      . 

The  rates  established  by  the  ordinance 
must  be  deemed  reasonable  and  binding  up- 
on the  consumer. 

Brooklyn  Union  Gas  Co.  v.  New  York, 
188  N.  Y.  334,  15  L.R.A.(N.S.)  763,  117 
Am.  St.  Rep.  868,  81  N.  E.  141;  Griffith  v. 
Vicksburg  Waterworks  Co.  88  Miss.  371, 
40  So.  1011,  8  Ann.  Cas.  1130. 

Rate  regulations  do  not  unconstitutional- 
ly impair  existing  contracts  between  public 
service  corporations  and  consumers. 

Chillicothe  v.  Logan  Katural  Gas  Co.  8 
Ohio  N.  P.  88;  Portland  R.  Light  k  P.  Co. 
V.  Railroad  Commission,  56  Or.  468,  105 
Pac.  709,  109  Pac.  273;  Louisville  &  N.  R. 
Co.  V.  Mottley.  219  U.  S.  467,  55  L.  ed. 
297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep. 
265;  Knoxville  Water  Co.  v.  Knoxville,  189 
U.  S.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep. 
631;  Buffalo  East  Side  R.  Co.  v.  Buffalo 
Street  R.  Co.  Ill  N.  Y.  132.  2  L.R.A.  384, 
19  N.  E.  63 ;  Southern  Wire  Co.  v.  St.  Louis 
Bridge  &  Tunnel  R.  Co.  38  Mo.  App.  191; 
BuUard  v.  Northern  P.  R.  Co.  10  Mont. 
168,  11  L.R.A.  246.  3  Inters.  Com.  Rep.  536, 
26  Pac.  120;  Fitzgerald  v.  Fitzpcrald  &  M. 
Constr.  Co.  41  Neb.  374,  59  N.  W.  838; 
Fitzgerald  v.  Grand  Trunk  R.  Co.  63  Vt. 
I..R.A.1915C. 


169,  13  L.R.A.  70,  3  Inters.  Com.  Rep.  633, 
22  Atl.  76;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  56,  52  L.  ed.  681,  28  Sup. 
Ct  Rep.  428 ;  Chicago  &  A  R.  Co.  v.  United 
States,  26  L.R.A.(N.S.)  551,  84  C.  C.  A. 
324,  156  Fed.  558;  Texas  &  P.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.  204  U.  S.  420,  51 
L.  ed.  553,  27  Sup.  Ct.  Rep.  350,  9  Ann. 
Cas.  1075. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  corporation  which  in  the 
conduct  of  its  business  uses  electrical  power 
to  operate  its  machinery.  Plaintiff  entered 
into  a  contract  with  the  defendant  to  fur- 
nish electricity  to  be  so  used.  Defendant  is 
a  public  service  corporation  engaged,  as  its 
name  implies,  in  furnishing  gas  and  elec- 
tricity to  the  inhabitants  of  the  city  of  Los 
Angeles.  During  the  life  of  this  private 
contract  between  the  parties  litigant  the 
city  of  Los  Angeles  regulated  and  prescribed 
the  rates  which  defendant,  with  other  public 
utilities,  was  permitted  to  charge  for  the 
electricity  supplied  and  the  service  rendered 
to  consumers.  This  rate  was  a  higher  rate 
than  that  fixed  by  the  agreement  of  plain- 
tiff and  defendant.  Plaintiff  refused  to  pay 
the  higher  rate,  insisting  that  the  limit  of 
its  liability  was  the  price  fixed  by  contract. 
Defendant  declined  to  furnish  electricity 
excepting  at  the  rate  prescribed  by  the  or- 
dinance of  the  city  of  Los  Angeles.  This 
litigation  followed.  Judgment  was  given  in 
favor  of  the  defendant,  and  plaintiff  ap- 
peals. 

The  propositions  advanced  on  appeal  may 
be  thus  summarized:  (1)  That  furnish  in;; 
electricity  for  power  to  be  used  as  plaintiff 
was  using  it  in  its  private  business  is  not 
the  performance  of  a  public  service  which 
can  be  regulated  by  the  municipality,  but  is 
a  private  use  governed  solely  by  convention 
and  agreement  of  the  parties;  (2)  that  the 
particular  ordinance  is  unreasonable  and 
therefore  invalid;  (3)  that  the  provision  of 
the  ordinance  making  the  maximum  and 
minimum  rate  the  same  and  at  the  same 
time  denying  consumers  the  right  which  it 
gives  to  the  producer  to  apply  for  a  c'lange 
or  reduction  of  rate  is  unconstitutional  and 
void. 

1.  The  contention  advanced  by  appellant 
under  this  head  may  be  summarily  disposed 
of.  Its  position  is,  in  effect,  that  it  is  the 
use  which  the  consumer  makes  of  the  com- 
modity furnished  which  constitutes  the  test 
as  to  whether  or  not  the  regulatory  powers 
of  boards  and  commissions  in  dealing  with 
public  utilities  may  be  invoked.  Such,  how- 
ever, is  not  the  test.  Generally  speaking, 
the  public  utility  can  and  does  have  no  in- 
terest  in    or   control   over   the    commodity 
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which  it  furnishes  when  it  has  passed  into 
the  possession  of  the  consumer.  It  is  the 
duty  which  the  purveyor  or  producer  has 
undertaken  to  perform  on  behalf  of  and  so 
owes  to  the  public  generally,  or  to  any  de- 
fined portion  of  it,  as  the  purveyor  of  a  com- 
modity, or  as  an  agency  in  the  performance 
of  a  service,  which  stamps  the  purveyor  or 
the  agency  as  being  a  public  service  utility. 
Of  course,  it  is  true  that  if  A  has  erected  a 
power  plant  and  has  agreed  to  sell  a  portion 
of  his  electricity  to  his  neighbor  B,  he  is 
not  devoting  his  property  to  a  public  serv- 
ice. But  if  A  shall  have  erected  his  power 
plant  and  shall  have  offered  to  sell  his 
power  to  the  whole  or  a  defined  portion  of 
the  community,  he  is,  to  that  extent,  devot- 
ing his  property  to  a  public  use  and  has 
brought  it  within  the  regulatory  police 
powers  of  the  state.  This  we  conceive  to 
be  not  only  fundamentally  true,  but  is  the 
declared  view  of  this  court  in  Clark  r.  Los 
Angeles,  160  Cal.  30,  116  Pac.  722. 

No  question  can  exist  as  to  the  power  of 
the  city  of  Los  Angeles  in  the  matter  of 
the  regulation  of  such  public  service  corpo- 
rations. It  is  expressly  conferred  by  article 
1,  §  2,  subdiv.  30,  of  the  charter  of  the  city 
of  Los  Angeles.     (Amend.  March  25,  19111) 

2.  Under  this  head  appellant  asserts  the 
indisputable  proposition  that  courts  will  de- 
clare void  ordinances  which  are  unreason- 
able and  oppressive  in  their  attempted 
exercise  of  the  police  power.  We  need  not 
refer  to  the  cases  which  are  cited,  since  no 
one  of  them  deals  with  the  rate  fixing  and 
regulation.  Appellant  asserts,  however,  that 
the  only  reasonable  use  of  the  police  power 
in  the  matter  of  rate  fixing  is  to  establish 
the  maximum  charge  which  the  public  util- 
ity may  make,  leaving  it  open  to  the  public 
utility  by  agreement  to  fix  a  less  charge  for 
an  individual  consumer.  The  untonableness 
of  this  position,  however,  must  become  ap- 
parent when  a  moment's  consideration  is 
given  to  the  fact  that  one  of  the  primary 
and  most  important  objects  to  be  attained 
by  rate  regulation  is  the  prevention  of  dis- 
crimination. It  must  be  quite  clear  that  to 
hold  that  the  rate-fixing  power  goes  no  far- 
ther than  to  name  an  amount  beyond  which 
a  charge  may  not  be  made  leaves  the  utmost 
room  for  abuse  by  way  of  favoritism  and 
discrimination  within  that  limit.  It  is,  in 
practical  effect,  a  denial  of  the  existence 
of  the  rate-fixing  power  itself.  Moreover, 
while  the  public  utility  is  bounfl  to  render 
the  service  or  furnish  the  commodity,  an  in- 
dividual member  of  the  public  is  not  com- 
pelled to  accept  the  service  or  use  the  com- 
modity. If  he  does  so,  it  is  conclusively 
held  that  his  act  is  an  acceptance  of  the 
rate  fixed,  and  that  he  may  not  thereafter 
contest  the  reasonableness  of  the  rate. 
L.R.A.1915C. 


Brooklyn  Union  Gas  Co.  v.  New  York,  188 
N.  Y.  334,  16  L.R.A.(N.S.)  763,  117  Am. 
St.  Rep.  868,  81  N.  E.  Ul;  Griffith  t.  Vicks- 
burg  Waterworks  Co.  88  Miss.  371,  40  So. 
1011,  8  Ann.  Cas.  1130.  This  salutary  rule 
applies  with  peculiar  force  to  the  condition 
existing  in  Los  Angeles,  where  the  charter 
itself  provides  that  any  person  interested 
in  the  rate  fixing  may  file  his  objections 
and  be  given  a  hearing  thereon  before  final 
action.  Charter  of  Los  Angeles,  §  155,  sub- 
div. 2;  amend,  of  1911. 

3.  Under  the  third  proposition  appellant 
contends  that  §  5  of  the  ordinance  is  uncon- 
stitutional. That  section  provides  as  fol- 
lows: "It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  ...  to  charge, 
demand,  collect,  or  receive  any  rate  or  com- 
pensation for  electric  current  for  lighting  or 
power  purposes  supplied  ...  to  the  city 
of  Los  Angeles,  or  to  any  inhabitant  there- 
of, less  than  the  rates  fixed  by  this  ordi- 
nance, unless  an  application  for  a  redxiction 
in  such  rate  is  made  by  the  person,  firm,  or 
corporation  so  supplying  such  electric  cur- 
rent for  lighting  or  power  purposes,  and 
the  consent  of  the  board  of  public  utilities 
thereto  is  obtained,  in  the  manner  herein- 
after provided." 

The  argument  is  that  the  provision  allow- 
ing the  public  service  utility  to  apply  for  a 
reduction  of  rates  during  the  life  of  the 
ordinance,  and  denying  that  right  to  the 
consumer,  is  clearly  discriminatory  and  a 
denial  to  the  consumer  of  the  equal  protec- 
tion of  the  law.  Herein  reliance  is,  placed 
upon  the  decision  of  Saratoga  Springs  v. 
Saratoga  Gas,  E.  L.  4;  P.  Co.  191  N,  Y. 
123,  18  L.RA.(N.S.)  713,  83  N.  E.  693,  14 
Ann.  Cas.  606.  The  statute  under  consider- 
ation in  that  action  empowered  a  commis- 
sion to  fix  the  maximum  price  to  be  charged 
for  gas  or  electricity  in  the  municipality 
for  a  term  of  three  years,  "and  until,  after 
the  expiration  of  such  term,  such  commis- 
sion shall,  upon  complaint  as  provided  in 
this  section,  again  fix  the  price  of  such  gan 
or  electricity."  "No  opportunity  or  right." 
says  the  opinion,  "is  given  to  the  corpo- 
ration to  apply,  at  the  end  of  three  years 
or  at  any  time  thereafter,  for  a  new  adjust- 
ment of  the  rates.  That  right  is  limited 
solely  to  the  municipal  officials  or  con- 
sumers." 

The  court  of  appeals  of  New  York  held 
that  such  a  statute  so  fixing  the  rate  for  a 
fixed  period  of  three  years  and  for  an  in- 
definite period  thereafter,  which  rate  could 
not  be  modified  or  disturbed  at  the  instance 
of  the  producer,  denied  to  such  producer  the 
equal  protection  of  the  law.  Appellant 
argues  that  the  ordinance  here  under  con- 
sideration presents  the  exact  converse  of 
this  proposition ;  that  it  allows  the  parveyor 
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to  make  application  for  reduction  within 
the  year's  life  of  the  ordinance,  but  denies 
that  right  to  the  consumer.  But  the  cases 
are  in  no  real  sense  parallel,  as  will  appear 
not  only  on  principle,  but  from  a  further 
consideration  of  the  New  York  decision.  In 
this  case  is  presented  an  ordinance  fixing 
the  rate  for  the  defined  and  limited  period 
of  one  year.  Every  consumer  has  been  given 
an  opportunity  to  be  heard  before  the  rate 
was  fixed,  and  the  right  or  privilege,  which- 
ever it  may  be  called,  that  is  accorded  to 
the  public  service  utility  within  the  year,  is 
a  right  or  privilege  malcing  clearly  for  the 
benefit  of  the  consumer  himself,  since  that 
right  or  privilege  is  limited  to  a  request 
for  a  reduction  of  the  rate,  which  reduction, 
if  granted,  would  benefit,  and  not  injure, 
every  consumer.  The  New  York  case,  how- 
ever, was  a  case  where  by  statute  the  rate 
was  fixed  for  an  indefinite  period  of  time 
with  no  right  whatsoever  to  the  public  util- 
ity to  be  heard  upon  application  for  any 
modification  of  the  rate.  The  New  York 
court  of  appeals  found  no  difSculty  in  up- 
holding the  law  in  so  far  as  it  denied  the 
gas  company  the  right  to  be  heard  in  the 
matter  of  refixing  the  rates  for  the  fixed 
period  of  three  years.  It  was  the  denial  of 
the  right  to  be  heard  for  the  indefinite 
period  thereafter.  With  the  right,  however, 
to  the  consumer  so  to  be  heard,  which  was 
held  to  be  a  denial  of  the  equal  protection 
of  the  law.  "For,"  says  that  court,  "we 
have  no  difSculty  in  upholding  the  provision 
that  the  rate  shall  remain  as  established 
for  the  term  of  three  years.  It  is  urged 
that  circumstances  might  so  alter  that  be- 
fore the  expiration  of  three  years  a  rate 
which  was  reasonable  at  the  time  it  was 
established  would  become  unreasonable. 
This  is  possible.  Nevertheless  we  think  the 
legislature  was  justified  in  enacting  some 
period  of  repose  during  which  the  rate 
should  remain  stable." 

To  sum  up  on  this  matter,  therefore,  it 
may  be  said  in  conclusion  that  the  period 
of  stability  and  repose  fixed  by  this  ordi- 
nance is  one  year.  The  consumer  had  an 
opportunity  to  be  heard  before  the  rate  was 
finally  fixed.  The  provision  allowing  the 
public  utility  to  petition  for  a  reduction  of 
the  rate  is  one  as  clearly  designed  for  the 
benefit  of  the  consumer  as  of  the  company 
itself.  No  want  of  equal  protection  of  the 
law  is  here  shown.  Quite  different  would 
be  the  case  if  the  company  were  allowed 
to  petition  for  an  increase  of  rate  during 
the  life  of  the  ordinance  without  an  oppor- 
tunity to  the  consumer  to  be  heard  upon 
the  question  of  its  maintenance  or  reduc- 
tion. It  appears  clear,  therefore,  that  the 
contention  that  the  appellant  is  denied  the 
equal  protection  of  the  law  under  the  char- 
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ter  and  ordinance  here  under  consideration 
is  unfounded. 

A  word,  perhaps,  should  be  added  touch- 
ing the  asserted  violation  of  the  provision 
of  the  contract  between  the  company  and 
plaintiff  by  the  enforcement  of  the  terms 
of  the  regulatory  ordinance.  Upon  this  it 
is  sufficient  to  say  it  will  be  conclusively 
presumed  that  the  parties  contracted  in  con- 
templation of  the  power  of  the  proper  board 
or  tribunal  to  fix  rates  in  every  case  where 
such  power  exists  and  may  have  been  there- 
after legally  exercised.  Louisville  &  N.  R. 
Co.  V.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct.  Rep. 
265;  Seattle  v.  Hurst,  50  Wash.  424,  18 
L.R.A.(N.S.)  169,  97  Pac.  454;  Portland 
R.  Light  &,  P.  Co.  V.  Railroad  Commission, 
66  Or.  468,  105  Pac.  709,  109  Pac.  273; 
Knoxville  Water  Co.  v.  Knoxville,  189  U. 
S.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep.  631; 
Buffalo  East  Side  R.  Co.  v.  Buffalo  Street 
R.  Co.  Ill  N.  Y.  132,  2  L.R.A.  384,  19  N. 
E.  63. 

For  these  reasons  the  judgment  appealed 
from  is  affirmed. 

We  concur:     Helvin,  J.;  Iiorlgan,  J. 


WASHINGTON  SUPREBfE  COUKT. 

STATE  OP  WASHINGTON  EX  REL.  ED- 
WARD E.  WEBSTER 
v. 
SUPERIOR  COURT  OF  THE  STATE  OP 
WASHINGTON    IN    AND    FOR    KING 
COUNTY  et  al. 

(67  Wash.  37,  120  Pac.  861.) 

Courts  —  original   jurisdiction   of  su- 
preme courts  Inadequacy  of  remedy. 

1.  An  appeal  would  be  an  inadequate 
remedy  where  a  telephone  company  has  been 
enjoined  from  putting  into  force  rates  which 
it  has  been  required  to  adopt  by  a  State 
Commission  under  penalty,  within  the  stat- 
utory provision  giving  the  supreme  court 
original  jurisdiction  in  such  cases. 
Legislature  —  delegation   of  power   — 

rightfulness. 

2.  The  legislature  may  confer  upon  a 
Commission  authority  to  regulate  the  rates 
of  telephone  companies. 

yote.  —  Right  to  raise  rates  of  public 
service  corporation  fixed  hy  franchise. 

This  note  is  concerned  only  with  the  ef- 
fect of  provisions  of  the  franchise  in  respect 
of  rates  upon  the  right  to  raise  the  rates; 
and  is  not  concerned  with  other  questions 
affecting  such  right;  as,  for  example,  the 
reasonableness  or  unreasonableness  of  the 
rates,  apart  from  the  effect  of  the  fran- 
chise provisions. 
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Municipal     corporation     —     legislative 
control  —  revision  of  rates. 

3.  Under  constitutional  provigiona  mak- 
ing municipal  corporationa  aubject  to  gen- 
eral laws,  the  legialature  may  confer  upon 
a  Commission  created  under  constitutional 
authority  the  power  to  revise  rates  estab- 
lished by  a  franchise  conferred  upon  a  tele- 
phone company  by  a  municipal  corporation 
which  had  not  been  given  express  power  to 
fix  rates,  where  under  the  Constitution  all 
laws  relating  to  corporations  may  be  al- 
tered or  modified. 

Telephone  —  rates  —  right  of  legislature 
to  alter. 

4.  Where  municipal  charters  are  subject 
to  general  laws  the  legialature  may  direct 
a  telephone  company  to  raise  its  service 
rates  from  those  fixed  in  the  franchise 
granted  it  by  the  municipality,  if  it  ia  nec- 
essary to  secure  effective  service. 
Contract  —   Impairment   ^  change   of 

rates. 

5.  No  unconstitutional  impairment  of 
contract  results  so  far  as  the  city  is  con- 
cerned from  a  change  by  the  state  of  rates 
fixed  by  a  franchise  granted  by  the  mu- 
nicipality to  a  telephone  company,  if  the  mu- 
nicipal charter  ia  aubject  to  the  general  laws 
of  the  atate. 

Same  —  right  to  raise  question  —  ma- 

nlcipallty. 

0.  A  municipal  corporation  which,  in 
granting  a  telephone  franchise  fixing  r^tes 


for  aervice,  reservea  the  right  to  alter  or 
amend  the  conditiona  of  the  franchise,  can- 
not raise  the  objection  that  its  contract 
rights  are  unconstitutionally  impaired  if 
the  atate  makea  an  alteration  in  rates. 

(Morris  and  Ellis,  JJ.,  dissent.) 

(January  27,  1912.) 

APPLICATION  for  a  writ  of  prohibition 
to  prevent  further  proceedings  in  an 
aution  to  enjoin  compliance  with  an  order 
of  the  Public  Service  Commiaaion  respect- 
ing telephone  rates.     Writ  granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  D.  Kmery,  for  relator: 

Where  the  remedy  by  appeal  is  inade- 
quate because  the  right  would  expire  before 
an  appeal  could  be  heard,  prohibition  lies, 
notwithstanding  a  remedy  by  certiorari. 

State  ex  rcl.  Puyallup  v.  Superior  Ct.  50 
Wash.  650,  97  Pao.  778;  State  ex  rcl.  Mil- 
ler V.  Superior  Ct.  40  Wash.  559,  2  L.R.A. 
(N.S.)  396,  111  Am.  St.  Rep.  925,  82  Pac. 
877;  State  ex  rel.  McCalley  v.  Superior  Ct. 
51  Wash.  572,  09  Pac.  740;  High,  Extr. 
Legal  Rem.  3d  ed.  §  773a;  Powhatan  Coal 
&  Coke  Co.  v.  Ritz,  60  W.  Va.  395,  9  L.R.A. 
(N.S.)  1226,  56  S.  E.  257;  Ex  parte  State, 
150  Ala.  489,  10  L.R.A.(N.S.)  1129,  324 
Am.  St.  Rep.  79,  43  So.  490;  Appo  v.  Peo- 


There  seem  to  be  few  cases  passing  upon 
this  question  in  addition  to  State  ex  rex. 
Websteb  v.  Supkbiob  Ct.,  above  reported. 

In  Dawson  v.  Dawson  Teleph.  Co.  137  Ga. 
62,  72  S.  W.  508,  it  was  held  that  the  ac- 
ceptance by  a  telephone  company  of  a  city 
ordinance  granting  a  franchise  for  operating 
a  telephone  ayatem,  which  named  maximum 
rates  to  be  charged,  and  provided  that  the 
telephone  company  should  at  all  times  l>e 
subject  to  city  ordinances  that  may  be 
thereafter  passed,  "and  to  such  rules  and 
regulations  touching  telephone  companies, 
their  rates,  and  affairs  as  may  be  hereafter 
ordained,  which  are  just  and  reasonable," 
does  not  prevent  the  telephone  company 
from  increasing  such  charges  if  permission 
to  do  so  is  subsequently  granted  by  the 
State  Railroad  Commission,  especially  where 
it  appears  that  the  city  was  not  specifically 
authorized  by  its  charter,  or  other  legis- 
lative enactment,  to  fix  the  charges  to  be 
made  by  telephone  companies. 

Such*  order  permitting  an  increase  in 
rates  does  not  violate  the  provisions  of  the 
atate  and  Federal  Constitutions  prohibiting 
the  impairment  of  the  obligations  of  con- 
tracts.   Ibid. 

In  Manitowoc  v.  Manitowoc  &  N.  Trac- 
tion Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056, 
329  N.  W.  925,  it  was  held  that  legislative 
authority  conferred  upon  a  municipality  to 
grant  permission  to  construct  and  operate 
railways  in  the  streets  "upon  such  terms  as 
the  proper  authorities  shall  determine"  does 
not  include  authority  to  make  a  binding 
L.R.A.1915C. 


contract  as  to  rates  of  fare  with  which  the 
atate  cannot  interfere,  though  auch  a  con- 
tract is  valid  and  binding  between  the  par- 
tics  to  it,  and  that  therefore  the  railroad 
company  would  be  enjoined  from  Increasing 
its  rates  on  complaint  of  the  city,  until  it 
received  authority  from  the  state  to  in- 
crease its  rates. 

It  has  been  held  that  a  stipulation  in  a 
franchise  granted  to  a  water  company  as 
to  rates  that  should  be  charged  for  water 
furnished  is  not  binding  upon  the  water 
company  where  it  is  for  an  unlimited  time, 
but  that  the  rates  so  fixed  may  be  increased 
under  changed  conditions.  Turtle  Creek  v. 
Pennsylvania  Water  Co.  243  Pa.  415,  90 
Atl.  199;  Bellevue  v.  Ohio  Valley  Water 
Co.  245  Pa.  114,  91  Atl.  236.  In  the  above 
cases  the  city  sought  to  enjoin  the  proposed 
increase  of  rates  by  the  company. 

In  White  Haven  v.  White  Haven  Water 
Co.  209  Pa.  166,  58  Atl.  159,  it  was  held 
that  a  water  company  incorporated  by  a 
special  statute  authorizing  it  to  purchase 
and  operate  the  waterworks  of  a  municipal- 
ity, which  provided  that  it  should  not 
charge  more  than  $10  per  annum  to  any 
private  family,  could  not  relieve  itself  of 
such  limitation  of  charges  to  private  fami- 
lies by  subsequently  accepting  the  provi- 
sions of  the  general  corporation  statutes. 
The  court  said  that  the  company  could  not 
be  relieved  from  the  obligation  of  its  con- 
tract cither  by  an  express  enactment  of  the 
legislature,  or  by  the  acceptance  of  a  general 
statute.  A,  L.  R. 
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pie,  20  N.  Y.  541 ;  State  ex  rel.  Sullivan  v. 
Reynolds,  209  Mo.  161,  15  L.R.A.{N.S.) 
»63,  123  Am.  St.  Rep.  468,  107  S.  W.  487, 


State  er  rel.  Wisconsin  Teleph.  Co.  t.  She- 
boygan, 111  Wis.  23,  86  N.  W.  657;  State 
ex  rel.  Garner  v.  Missouri  &  K.  Teleph.  Co. 


14  Ann.  Cas.  108;  Honolulu  Rapid  Transit'  189  Mo.  83,  88  S.  W.  41;  Wisconsin  Teleph. 


&  Land  Co.  v.  Hawaii,  211  U.  S.  282,  53 
1..  ed.  186,  29  Sup.  Ct.  Rep.  55;  Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204 
U.  S.  426,  51  L.  ed.  553,  27  Sup.  Ct.  Rep. 
350,  9  Ann.  Cas.  1075;  State  ex  rel.  Aber- 
deen V.  Superior  Ct.  44  Wash.  526,  87  Pac. 
£18;  Wilson  v.  Seattle,  2  Wash.  643,  27 
Pac.  474;  Seattle  &  M.  R.  Co.  ▼.  Belling- 
ham  Bay  &  E.  R.  Co.  29  Wash.  491,  92 
Am.  St.  Rep.  907,  69  Pac.  1107;  SUte  ex 
rel.  Smith  v.  Superior  Ct  30  Wash.  224, 
70  Pac.  484. 

The  power  to  fix  rates,  tolls,  and  charges 
of  public  service  corporations  is  originally 
in  the  state. 

Munn  T.  Ulinois,  94  U.  8.  113,  24  L.  ed. 
77;  Jones,  Teleg.  *  Teleph.  Cos.  §§  19-214; 
Nebraska  Teleph.  Co.  v.  State,  55  Keb.  627, 
45  L.R.A.  113,  76  N.  W.  171;  Delaware  k. 
A.  Teleg.  &  Teleph.  Co.  ▼.  Delaware,  2  C.  C. 
A.  1,  3  U.  S.  App.  30.  60  Fed.  678;  Smyth 
T.  Ames,  169  U.  S.  528,  42  L.  ed.  842,  18 
Sup.  Ct.  Rep.  418;  Central  Union  Teleph. 
Co.  v.  State,  123  Ind.  113,  24  N.  E.  216; 
Central  Vta<m  Teleph  Co.  ▼.  State,  118  Ind. 
104,  10  Am.  St.  Rep.  114,  19  N.  E.  604; 
Central  Union  Teleph.  Co.  v.  Bradbury,  106 
Ind.  1,  5  K.  E.  721;  Stone  ▼.  Farmers'  Loan 
A  T.  Co.  116  U.  S.  307,  29  L.  ed.  636,  6 
Sup.  Ct.  Rep.  334,  388,  1191;  Home  Teleph. 
&  Tet^.  Co.  V.  Los  Angeles,  211  U.  S.  271, 
53  L.  ed.  181,  29  Sup.  Ct.  Rep.  50. 

In  the  absence  of  the  exercise  or  express 
del^ation  of  the  power  to  fix  rates  by  the 
state,  the  corporation  itself  may  fix  its  own 
tolls  and  charges,  subject  to  the  regulative 
power  of  the  state. 

1  Beach,  Priv.  Corp.  §  28;  1  Tiedeman, 
State  &  Federal  Control  of  Persons  &  Prop- 
erty, §  96;  Long's  Appeal,  87  Pa.  114; 
Stone  V.  Farmers'  Loan  &  T.  Co,  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  New  Memphis  Gas  &  Light  Co. 
V.  Memphis,  72  Fed.  955 ;  Croswell,  Electric- 
ity, §  372;  Joyce,  Electric  Law,  §  618. 

The  power  of  rate  regulation  is  reserved 
to  the  state,  unless  expressly  granted  or 
necessarily  implied  from  the  powers  which 
are  expressly  conferred. 

St.  Louis  V.  Bell  Teleph.  Co.  96  Mo.  623, 
2  L.R.A.  278,  9  Am.  St.  Rep.  370,  10  8.  W. 
1S7;  Minturn  v.  Larue,  23  How.  435,  16 
L.  ed.  574;  Pennsylvania  R.  Co.  v.  Canal 
Comrs.  21  Pa.  9;  Lewisville  Natural  Gas 
Co.  V.  State,  135  Ind.  40,  21  L.R.A.  734, 
34  N.  E.  702;  State  ex  rel.  St.  Louis  Under- 
gTouni  Service  Co.  v.  Murphy,  134  Mo.  548; 
34  L.R.A.  369,  56  Am.  St.  Rep.  616,  31  S. 
W.  784,  34  S.  W.  61,  35  S.  W.  1132;  Old 
Colony  Trust  Co.  T.  Atlanta,  83  Fed.  43; 
IaR.A.1916C.  19 


Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W.  828; 
Jones,  Teleg.  &  Teleph.  Cos.  §  234;  Dill. 
Mun.  Corp.  4th  ed.  683;  State,  Hoboken 
Land  &  Improv.  Co.,  Prosecutor,  v.  Hoboken, 
35  N.  J.  L.  206;  Philadelphia  &  T.  R.  Co's 
Case,  6  Whart.  25,  36  Am.  Dec.  202;  State 
ex  rel.  Jacksonville  v.  Jacksonville  Street 
R.  Co.  29  Fla.  590,  10  So.  590;  Tacoma  Gas 
&  E.  L.  Co.  v.  Tacoma,  14  Wash.  288,  44 
Pac.  655;  Lake  View  v.  Rose  Hill  Cemetery 
Co.  70  111.  191,  22  Am.  Rep.  71;  Cooley, 
Const.  Lim.  577;  Keasbey,  Electric  Wires, 
p.  67 ;  Washington  Bridge  v.  State,  18  Conn. 
63;  People  v.  Jackson  &  M.  PI.  Road  Co. 
9  Mich.  307;  St.  Louis  v.  Bell  Teleph.  Co. 
96  Mo.  623,  2  L.RJ^.  278,  9  Am.  St.  Rep. 
370,  10  S.  W.  197;  State  ex  rel.  Mathews  v. 
Central  Union  Teleph.  Co.  7  Ohio  C.  D.  538; 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles, 
211  U.  S.  266,  63  L.  ed.  176,  29  Sup.  Ct. 
Rep.  60;  State  ex  rel.  St.  Louis  v.  Laclede 
Gaslight  Co.  102  Mo.  472,  22  Am.  St.  Rep. 
789,  14  S.  W.  974,  15  S.  W.  383;  Nebraska 
Teleph.  Co.  v.  State,  55  Neb.  627,  46  L.R.A. 
113,  76  N.  W.  171;  State  ex  rel.  Railroad 
Comrs.  V.  Western  U.  Teleg.  Co.  113  N.  C. 
213,  22  L.R.A.  570,  18  S.  E.  389;  State, 
Duke,  Prosecutor,  v.  Central  New  Jersey 
Teleph.  Co.  63  N.  J.  L.  341,  11  L.R.A.  664, 
21  Atl.  460. 

While  it  is  true  that  the  state  had  the 
power  to  delegate  to  the  city  the  right  to 
fix  and  regulate  tolls  and  diarges,  it  has 
never  yet  done  so. 

State  ex  rel.  Rocky  Mountain  Bell  Teleph. 
Co.  V.  Red  Lodge,  30  Mont.  338,  76  Pac 
769;  Chamberlain  v.  Iowa  Teleph.  Co.  119 
Iowa,  619,  93  N.  W.  596;  People  v.  Eaton, 
100  Mich.  208,  24  L.R.A.  721,  59  N.  W.  146; 
People  V.  Kirsch,  67  Mich.  539,  36  N.  W. 
157;  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62 
Wis.  32,  21  N.  W.  828;  State  ex  rel.  Crumb 
▼.  Helena,  34  Mont.  67,  85  Pac.  744;  State 
ex  rel.  Latimer  v.  Henry,  28  Wash.  38,  68 
Pac.  368;  Nathan  v.  Spokane  County,  35 
Wash.  26,  66  L.R.A.  336,  102  Am.  St.  Rep. 
888,  76  Pac.  521 ;  Tacoma  Gas  A  E.  L.  Co.  v. 
Tacoma,  14  Wash.  291,  44  Pac.  656;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U. 
8.  271,  53  L.  ed.  181,  29  Sup.  Ct.  Rep.  60. 

The  power  of  regulation,  being  retained 
by  the  state,  cannot  be  contracted  away  or 
interfered  with  by  the  city. 

State  ex  rel.  Wisconsin  Teleph.  Co.  t. 
Sheboygan,  111  Wis.  23,  86  N.  W.  667; 
Old  Colony  Trust  Co.  v.  Atlanta,  83  Fed. 
43;  Portland  R.  Light  A  P.  Co.  v.  Railroad 
Commission,  56  Or.  468,  105  Pac.  713,  109 
Pac.  273;  Home  Teleph.  &  Teleg.  Co.  v. 
Los  Angeles,  211  U.  S.  265,  63  L.  ed.  176, 
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29  Sup.  Ct.  Rep.  60;  Keefe  v.  Lexington  & 
B.  Street  R.  Co.  186  Mass.  183,  70  K.  E. 
37;  Wellesley  v.  Boston  &  W.  Street  R. 
Co.  188  Mass.  260,  74  N.  E.  366. 

The  state  may  at  its  pleasure  resume 
powers  which  it  has  granted  to  municipal- 
ities, and  their  charters  and  charter  powers 
are  always  subject  to  review,  amendment, 
or  repeal  by  the  legislature. 

Stone  ▼.  Mississippi,  101  U.  S.  815,  29 
L.  ed.  1079;  Portland  R.  Light  &  P.  Co. 
▼.  Railroad  Commission,  66  Or.  468,  105 
Pac.  709,  100  Pac.  273;  Piqua  State  Bank 
V.  Knoop,  16  How.  369,  14  L.  ed.  977 ;  Sloan 
V.  State,  8  Blackf.  361;  People  v.  Morris, 
13  Wend.  325;  Armstrong  t.  Dearborn 
County,  4  Blackf.  208;  Cranston  v.  Augus- 
ta, 61  Ga.  677 ;  Harmon  v.  Chicago,  110  IlL 
400,  51  Am.  Rep.  701;  New  England  Teleph. 
t  Teleg.  Co.  v.  Boston  Terminal  Co.  182 
Mass.  397,  66  N.  E.  836;  United  States 
T.  Baltimore  &.  0.  R.  Co.  17  WaU.  322,  21 
L.  ed.  697 ;  Cooley,  Const.  Lim.  4th  ed.  231- 
233;  Wabaska  Electric  Co.  t.  Wymore,  60 
Neb.  199,  82  N.  W.  626;  La  Harpe  t.  ELm 
Twp.  Gaslight,  Fuel  &  P.  Co.  69  Kaa. 
97,  76  Pac.  448;  Brummitt  v.  Ogden  Water- 
works Co.  33  Utah,  289,  93  Pac.  834;  State 
ex  rel.  St.  Paul  v.  St.  Paul  Ci^  R.  Co.  78 
Minn.  331,  81  N.  W.  201. 

All  contracts  are  made  subject  to  any  re- 
serve constitutional  power  of  such  altera- 
tion of  the  law  as  to  render  their  subsequent 
enforcement  impossible. 

Louisville  t  N.  R.  Co.  ▼.  Mottley,  219  U. 
S.  467,  66  L,  ed.  297,  34  L,R.A,(N.S.)  671, 
31  Sup.  Ct.  Rep.  266;  Home  Teleph.  ft  Teleg. 
Co.  V.  Los  Angeles,  211  U.  8.  266,  63  L. 
ed.  176,  20  Sup.  Ct.  Rep.  50. 

Messrs.  Preston  A  Tborgrlmson  also 
for  relator. 

Messrs.  James  E.  Bradford  and  How- 
ard D.  Hughes,  for  respondents: 

The  legislature  did  not  intend  that  the 
act  of  1911  should  be  retroactive  aa  to  the 
franchise  theretofore  entered  into  between 
the  city  of  Seattle  and  the  Independent  Tele- 
phone Company. 

Sultan  R.  4  Timber  Co.  v.  Great  North- 
ern R.  Co.  58  Wash.  604,  109  Pac.  320,  1020; 
Re  Day,  181  111.  73,  50  L.R.A.  519,  54  N.  E. 
646;  State  ex  rel.  City  Water  Co.  v.  Kear- 
ney, 49  Neb.  337,  70  N.  W.  255;  Bauer 
Grocer  Co.  v.  Zelle,  172  111.  407,  50  N.  E. 
238;  26  Am.  &  Eng.  Enc.  Law,  2d  ed.  693; 
Sutherland,  Stat.  Constr.  2d  ed.  §  42;  City 
R.  Co.  V.  Citizens'  Street  R.  Co.  166  U.  S. 
564,  41  L.  ed.  1117,  17  Sup.  Ct.  Rep.  653; 
Russell  &  A  Drainage  Dist.  v.  Benson,  125 
111.  490,  17  N.  E.  816:  Fowler  v.  Fairchild, 
3  Wash.  748,  29  Pac.  351 ;  Rogers  v.  Trum- 
bull, 32  Wash.  211,  73  Pac.  381. 

The  legislature  is  without  power  to 
change  the  rate  prescribed  in  said  franchise. 
L.R.A.1916C. 


Cleveland  v.  Cleveland  City  R.  Co.  194  U. 
S.  517,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
756;  Vicksburg  v.  Yicksburg  Waterworks 
Co;  206  U.  S.  496,  51  L.  ed.  1165,  27  Sup. 
Ct.  Rep.  762;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  2,  42  L.  ed.  342,  10 
Sup.  Ct.  Rep.  77,  60  Fed.  957;  Cleveland  ▼. 
Cleveland  Electric  R.  Co.  201  U.  S.  629,  60 
L.  ed.  854,  26  Sup.  Ct.  Rep.  613. 

The  city  had  power  to  contract  as  to 
rates. 

Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Rep.  410;  State  ex  rel.  Dennison  v.  Seattle, 
R.  t  S.  R.  Co.  64  Wash.  167,  116  Pac.  638; 
State  ex  rel.  Linhoff  v.  Seattle,  R.  it.  S.  R. 
Co.  62  Wash.  124,  113  Pac.  260;  3  Dill. 
Mun.  Corp.  6th  ed.  §  1326;.Noblesviile  v. 
Noblesville  Gas  &,  Improv.  Co.  157  Ind. 
182,  60  N.  E.  1032;  People  ex  rel.  West 
Side  Street  R.  Co.  v.  Barnard,  110  N.  Y. 
648,  18  N.  E.  364;  Clinton  v.  Worcester  Con- 
sol.  Street  R.  Co.  199  Mass.  279,  86  N.  E. 
507;  Galveston  &  W.  R.  Co.  v.  Galveston, 
90  Tex.  398,  36  L.R.A.  33,  39  S.  W.  96; 
Detroit  v.  Ft.  Wayne  &  B.  I.  R.  Co.  96 
Mieh.  456,  20  L.R.A.  79,  36  Am.  St.  Rep. 
680,  64  N.  W.  968;  Omaha  Water  Co.  v. 
Omaha,  12  L.R.A.  (N.S.)  736,  77  C.  C.  A. 
267,  147  Fed.  1. 

The  city  can,  if  authorized,  contract  as  to 
the  rate  in  granting  a  franchise,  and  sus- 
pend the  power  of  the  state  to  change  such 
rate  during  the  life  of  said  franchise. 

Los  Angeles  v.  Los  Angeles  City  Water 
Co.  177  U.  S.  558,  44  L.  ed.  886,  20  Sup. 
Ct.  Rep.  736;  3  Dill.  Mun.  Corp.  5th  ed.  p. 
2239;  Home  Teleph.  Co.  v.  Los  Angeles,  211 
U.  S.  265,  53  L.  ed.  176,  29  Sup.  Ct.  Rep. 
60;  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  692,  22  Sup.  Ct. 
Rep.  410;  WalU  Walla  v.  Walla  Walla 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19 
Sup.  Ct.  Rep.  77. 

The  city  had  power  in  granting  this  fran- 
chise to  contract  as  to  the  rate,  and  bind 
the  state  from  thereafter  interfering  with 
such  rate. 

Cleveland  y.  Cleveland  City  R.  Co.  194 
U.  S.  617,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
756;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  2,  43  L.  ed.  842,  19  Snp.  Ct. 
Rep.  77;  Vicksburg  v.  Vicksburg  Water- 
works Co.  206  U.  S.  496,  51  L.  ed.  1155,  27 
Sup.  Ct.  Rep.  762. 

The  legislature  has  not  modified  and  can- 
not modify  this  franchise  by  subsequent 
agreement  with  the  franchisee. 

Illinois  Trust  &  Sav.  Bank  v.  Arkannas 
City,  34  L.R.A.  518,  22  C.  C.  A.  186,  40  U. 
S.  App.  267,  76  Fed.  271;  Little  Falls  Elec- 
tric &  Water  Co.  v.  Little  Falls,  102  Fed. 
664;  Safety  Insulated  Wire  &  Cable  Co.  v. 
Baltimore,  13  C.  C.  A.  376,  26  U.  S.  App. 


Digitized  by 


Google 


STATE  EX  K«X.  WEBSTER  v.  SUPERIOR  COURT. 


291 


166,  66  Fed.  143;  Illinois  Trust  &  Sav.  Banlc 
V.  Arkansas  City,  34  LJI.A.  525,  22  C.  C.  A. 
171,  40  U.  S.  App.  257,  76  Fed.  271;  Knox- 
ville  Water  Co.  v.  Knoxville,  189  U.  8.  437, 
47  L.  ed.  891,  23  Sup.  Ct.  Rep.  631;  San 
Francisco  Gas  Co.  y.  San  Francisco,  9  CaL 
453;  Wagner  t.  Rock  Island,  146  111.  139, 
21  L.R.A.  519,  34  N.  E.  546;  Vincennes  v. 
Citizens'  Gaslight  Co.  132  Ind.  114,  16 
L.R.A.  485,  31  N.  E.  673;  Cincinnati  t. 
Cameron,  33  Ohio  St.  336;  Tacoma  Hotel 
Co.  V.  Tacoma  Light  k  Water  Co.  3  Wash. 
316,  14  L.RA.  669,  28  Am.  St.  Rep.  35,  28 
Pac.  516;  State  ez  rel.  Clausen  v.  Burr,  65 
Wash.  524,  118  Pac.  639;  Vicksburg  v. 
Yicksburg  Waterworks  Co.  206  U.  S.  496, 
61  L.  ed.  1165,  27  Sap.  Ct.  Rep.  762. 

Messrs.  W.  V.  Tanner,  Attorney  Gen- 
eral, and  Stephen  T.  Carey,  Assistant  At- 
torney General,  amioi  euricg: 

The  power  to  fix  telephone  ratee  has  never 
been  delegated  to  the  city. 

Tacoma  Gas  k  E.  L.  Co.  t.  Tacoma,  14 
Wash.  288,  44  Pac.  655;  Mills  T.  Chicago, 
127  Fed.  731;  State  ez  rel.  Garner  v.  Mis- 
souri &  E.  Teleph.  Co.  189  Mo.  83,  88  B. 
W.  41;  Home  Teleph.  ft  Teleg.  Co.  t.  Los 
Angeles,  211  U.  S.  266,  63  L.  ed.  176,  29 
Sup.  Ct.  Rep.  50. 

The  power  to  regulate  rates  is  now  vested 
in  the  Public  Service  Commission. 

Benton  v.  Seattle  Electric  Co.  50  Wash. 
156,  96  Pac.  1033;  Ewing  v.  SeaUle.  66 
Wash.  229,  104  Pac.  259;  State  ex  rel. 
Clausen  v.  Burr,  65  Wash.  524,  118  Pac. 
63S ;  Manitowoc  v.  Manitowoc  ft  N.  Traction 
Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129 
K.  W.  925;  State  ex  rel.  Great  Northern  R. 
Co.  V.  Railroad  Commission,  62  Wash.  33, 
100  Pac.  184;  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  608. 

CbadwldE,  J^  delivered  the  opinion  of 
the  court: 

The  Independent  Telephone  Company  was 
organized  in  1901  under  the  laws  of  the 
state  of  Washington.  Under  its  general 
powers  and  by  the  warrant  of  a  franchise, 
it  is  operating  a  telephone  system  in  the 
city  of  Seattle  which  has  grown  in  volume 
from  3,774  service  telephones  in  1903  to 
18,071  in  1910.  In  June,  1910,  a  patron  of 
the  company  made  complaint  to  the  then 
State  Railroad  Commission,  alleging  inef- 
ficient service  on  the  part  of  the  company, 
the  charge  of  inefficiency  being  predicated 
npon  an  allegation  that  relator's  rates  were 
insufficient  to  support  a  proper  service.  A 
hearing  was  had,  and,  after  a  physical  valu- 
ation of  the  company's  property,  an  order 
was  made  directing  the  company  to  inaugu- 
rate a  new  schedule  of  rates  which  were 
somewhat  higher  than  those  fixed  in  the 
franchise  theretofore  granted  by  the  city  of 
L.R.A.1915C. 


Seattle.  The  order  of  the  Commission  be- 
came effective  November  1,  1911,  and  was 
upon  that  day  and  the  day  thereafter  put 
in  force  by  the  company.  On  the  evening 
of  the  second  day  the  company  was  en- 
joined at  the  instance  of  the  city  of  Se- 
attle from  collecting  the  rates  fixed  by  the 
Commission,  which,  because  of  the  act  of 
1911,  will  be  hereafter  referred  to  as  the 
"Public  Service  Commission."  Thereupon 
relator  came  to  this  court,  and  asked  that  a 
writ  be  made  to  run  against  the  superior 
court,  prohibiting  it  from  further  proceed- 
ing in  defiance  of  the  order  of  the  Public 
Service  Commission.  The  attorney  general 
has  filed  a  brief  in  this  court,  and  has  mad^ 
oral  argument  in  support  of  the  contention 
of  the  relator  that  the  state,  through  its 
Public  Service  Commission,  had  ample  and 
lawful  power  to  raise  the  service  rates  of 
the  company  above  the  rates  fixed  in  the 
ordinance  granting  its  franchise. 

A  part  of  the  relator's  brief  is  taken  up 
with  a  discussion  of  the  question  of  the 
jurisdiction  of  this  court.  Inasmuch  as  re- 
lator is  now  in  a  position  of  extreme  un- 
certainty, being  subject  to  the  penalties  of 
the  superior  court  for  disobedience  of  its 
orders,  on  the  one  hand,  and  to  a  severe  pen- 
alty for  disobedience  of  the  order  of  the 
Commission,  if  lawfully  made,  we  think  this 
question  may  be  disposed  of  by  saying,  with- 
out discussion,  that  a  remedy  by  appeal 
would  be  inadequate.  We  have  therefore 
merely  suggested  enough  to  indicate  that 
we  are  of  opinion  that  we  have  jurisdiction 
under  the  law.  Otherwise  the  stipulation 
of  the  parties  would  be  ineffectual  to  give 
it  to  us.  The  city  by  demurrer  admits  that 
the  franchise  rates  are  inadequate,  and  in 
the  interests  of  a  speedy  decision  upon  the 
main  issues  it  is  stipulated  that  the  sole 
questions  to  be  determined  by  us  are:  (1) 
"Has  the  l^slature  vested  in  the  Public 
Service  Commission  authority  to  increase 
the  rates  specified  in  §  7  of  ordinance  No. 
6,498  of  the  city  of  Seattle  and  ordinances 
amendatory  thereof,  under  which  the  com- 
pany is  operating,"  and  (2)  "if  such  power 
has  been  vested  in  the  Public  Service  Com- 
mission, whether  tiie  legislative  acts  assum- 
ing to  grant  such  powers  are  unconstitution- 
al and  void." 

On  the  first  proposition  there  can  be  no 
doubt.  The  police  power  of  the  state  is 
more  than  an  attribute  of  sovereignty.  It, 
like  the  power  of  taxation,  is  an  essential 
element  of  government,  and  exists  in  every 
state  without  express  declaration  and  with- 
out limitation,  in  so  far  as  it  is  made  to 
apply  to  the  health,  peace,  comfort,  and 
morals  of  the  people.  Formerly  applied 
strictly  and  directly,  it  has  now,  because 
of  changed  economic  conditions,  come  to  be 
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more  favored,  and  is  frequently  relied  upon  i 
to  sustain  laws  which  but  indirectly  affect  ( 
the  common  good.  The  most  modem  and 
perhaps  the  most  striking  application  of 
this  power  is  to  be  found  in  our  own  books 
(State  ex  rel.  Davis-Smith  Co.  v.  Clausen, 
66  Wash.  178,  37  L.R.A.(N.S.)  466,  117 
Pac.  1101,  2  N.  0.  C.  A.  823,  3  N.  C.  C.  A. 
599),  where  this  court  said:  "The  test  of  a 
police  regulation  when  measured  by  this 
clause  of  the  Constitution  [§  3,  art.  1]  is 
reasonableness,  as  contradistinguished  from 
arbitrary  or  capricious  action.  .  . 
There  is  no  absolute  right  to  do  as  one  wills, 
pprsue  any  calling  one  desires,  or  contract 
as  one  chooses.  .  .  .  Liberty  means  ab- 
sence of  arbitrary  restraint,  not  immunity 
from  reasonable  regulations  and  prohibitions 
imposed  in  the  interests  of  the  community." 
It  is  unnecessary  to  dwell  upon  that  ease 
or  the  authorities  upon  which  it  is  made  to 
rest.  "In  its  broadest  acceptation  it  means 
the  general  power  of  the  state  to  preserve 
and  promote  the  public  welfare,  even  at  the 
expense  of  private  rights."  Tacoma  v.  Bou- 
telle,  61  Wash.  434,  112  Pac.  661. 

The  power  to  regulate  and  control  the 
rates  of  common  carriers  has  been  held  to 
be  a  legitimate  exercise  of  the  police  power 
of  the  state.  Home  Teleph.  Co.  v.  Los 
Angeles,  211  U.  S.  271,  53  L.  ed.  181,  29 
Sup.  Ct.  Rep.  50;  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  ed.  77;  Chicago,  B.  &  Q.  R. 
Co.  v.  Iowa  (Chicago,  B.  &  Q.  R.  Co.  v. 
Cutts)  94  U.  S.  155,  24  L.  ed.  94.  The  au- 
thority of  the  Public  Service  Commission 
was  by  the  legislature  of  1911  extended  so 
as  to  include  within  its  reach  all  public  serv- 
ice corporations.  Laws  1911,  p.  538,  §  1. 
It  is  a  settled  principle  of  constitutional 
law  that  "the  government  which  has  a  right 
to  do  an  act,  and  has  imposed  on  it  the 
duty  of  performing  that  act,  must,  accord- 
ing to  the  dictates  of  reason,  be  allowed  to 
select  the  means;  and  those  who  contend 
that  it  may  not  select  any  appropriate 
means,  that  one  particular  mode  of  affect- 
ing the  object  is  excepted,  take  upon  them- 
selves the  burden  of  establishing  that  excep- 
tion." M'Culloch  V.  Maryland,  4  Wheat. 
316,  4  L.  ed.  579.  See  also  Interstate  Com- 
merce Commission  v.  Brimson,  154  U.  S. 
447,  38  L.  ed.  1047,  4  Inters.  Com.  Rep.  545, 
14  Sup.  Ct.  Rep.  1125. 

Under  article  12  of  our  state  Constitu- 
tion, there  can  be  no  doubt  of  the  power  of 
the  state  to  take  cognizance  of  all  matters 
affecting  common  carriers.  Telegraph  and 
telephone  companies  are  made  common  car- 
riers and  subject  to  legislative  control. 

The  surrender  of  this  control  to  a  prop- 
erly constituted  commission,  subject  to  ju- 
dicial review,  has  been  sustained  as  a  law- 
ful exercise  of  the  legislative  authority. 
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State  ex  rel.  Oregon  R.  k  Nav.  Co,  v.  Rail- 
road Commission,  62  Wash.  17,  100  Pac. 
179.  In  State  ex  rel.  Great  Northern  R.  Co. 
V.  Railroad  Commission,  52  Wash.  33,  100 
Pac.  184,  the  right  to  fix  rates  for  common 
carriers  was  sustained. 

The  only  question  remaining  is  the  all- 
important  one  of  whether  the  rates  fixed  by 
the  ordinance  granting  the  franchise  may 
be  altered  or  annulled  by  the  state  under 
its  reserved  powers;  or,  to  be  more  exact, 
its  police  power.  Much  has  been  said  in 
argument  as  to  the  power  of  the  city, 
whether  it  had  any  power  to  fix  rates  in  the 
absence  of  controlling  legislation,  or  wheth- 
er, granting  its  power,  it  holds  it  by  express 
grant,  or  whether  it  is  implied.  Under  the 
great  weight  of  judicial  authority,  it  seems 
to  be  certain  that  a  municipality  exercising 
the  delegated  power  of  the  state  has  no 
right  to  fix  rates  unless  the  power  be  ex- 
press. "It  has  been  settled  by  this  court 
that  the  state  may  authorize  one  of  its  mu- 
nicipal corporations  to  establish  by  an  in- 
violable contract  the  rates  to  be  charged  by 
a  public  service  corporation  (or  natural 
person)  for  a  definite  term,  not  grossly  un- 
reasonable in  point  of  time,  and  that  the 
effect  of  such  a  contract  is  to  suspend  dur- 
ing the  life  of  the  contract,  the  govern- 
mental power  of  fixing  and  r^ulating  the 
rates.  Detroit  v.  Detroit  Citizens'  Street 
R.  Co.  184  U.  S.  368,  382,  46  L.  ed.  692,  605, 
22  Sup.  Ct.  Rep,  410;  Vicksburg  v.  Vicks- 
burg  Waterworks  Co.  206  U.  S.  496,  608,  51 
L.  ed.  1155,  1160,  27  Sup.  Ct.  Rep.  762. 
But  for  the  very  reason  that  such  a  con- 
tract has  the  effect  of  extinguishing  pro 
tanto  an  undoubted  power  of  government, 
both  its  existence  and  the  authority  to  make 
it  must  clearly  and  unmistakably  appear, 
and  all  doubts  must  be  resolved  in  favor 
of  the  continuance  of  the  power.  Providence 
Bank  v.  Billings,  4  Pet.  514,  561,  7  L.  ed. 
939,  956;  Railroad  Commission  Cases,  116 
U.  S.  307,  326,  29  L,  ed.  636,  642,  6  Sup. 
Ct.  Rep.  334,  388,  1191;  Vicksburg,  S.  & 
P.  R.  Co.  v.  Dennis,  116  U.  S.  665,  29  L. 
ed.  770,  6  Sup.  Ct.  Rep.  625;  Freeport  Water 
Co.  T.  Freeport,  180  U.  S.  587,  599,  611.  45 
L.  ed.  679,  688,  693,  21  Sup.  Ct.  Rep.  493; 
Stanislaus  County  v.  San  Joaquin  &  K. 
River  Canal  4;  Irrig.  Co.  192  U,  S.  201,  211, 
48  L.  ed.  406,  412,  24  Sup,  Ct,  Rep.  241; 
New  York  ex  rel;  Metropolitan  Street  R.  Co. 
V.  New  York  Tax  Comrs.  199  U.  S.  1,  60  L. 
ed.  65,  25  Sup.  Ct.  Rep.  706,  4  Ann.  Cas. 
381 ;"  Home  Teleph.  Co.  t.  Los  Angeles,  su- 
pra. See  also  St.  Ixiuis  v.  Western  U.  Teleg. 
Co.  149  U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct. 
Rep.  990;  Manitowoc  v.  Manitowoc  &,  N. 
Traction  Co.  145  Wis.  17,  140  Am.  St.  Rep. 
1056.  129  N.  W.  925;  Jones,  Teleg.  k  Teleph. 
Cos.  §  19;  St.  Louis  v.  Bell  Teleph,  Co,  96 
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Ho.  623,  2  L.R.A.  278,  9  Am.  St.  Rep.  370, 
10  S.  W.  197;  Chicago  Gasliglit  &  Coke  Co. 
V.  People's  Gaslight  Co.  121  111.  530,  2  Am. 
St.  Rep.  124,  13  N.  E.  169;  Bluefield  Water- 
works &  Improv.  Co.  t.  Bluelield,  33  L.R.A. 
(N.S.)  759,  and  note  (69  W.  Va.  1,  70  S.  E. 
772).  But,  as  we  view  this  case,  we  may 
assume  that  the  city  of  Seattle  had  lawful 
authority  when  it  passed  an  ordinance  grant- 
ing a  franchise  to  the  company  to  fix  its 
tolls. 

Section  10,  art.  11,  of  our  state  Consti- 
tution, has  played  an  important  part  in  our 
jurisprudence.  The  phrase,  "subject  to  gen- 
eral laws,"  has  been  held  to  be  a  reservation 
of  a  general  legislative  power  in  the  state, 
and  under  it  many  laws  have  been  passed 
and  many  decisions  pronounced  holding  that 
it  was  the  policy  of  the  state  Constitution 
that  freeholders'  charters  and  amendments 
thereto  shall  always  be  subject  to  the  con- 
trol of  general  laws.  Hindman  v.  Boyd, 
42  Wash.  17,  84  Pac.  609;  Benton  v.  Seattle 
Electric  Co.  60  Wash.  156,  96  Pac.  1033. 
To  the  same  effect  are:  Re  Cloherty,  2 
Wash.  137,  140,  27  Pac.  1004;  State  ex  rel. 
Seattle  v.  Carson,  6  Wash.  250,  33  Pac.  428; 
Seymour  ▼.  Tacoma,  6  Wash.  138,  32  Pac. 
1077 ;  State  ex  rel.  Fawcett  v.  Superior  Ct. 
(Fawcett  v.  Pritchard)  14  Wash.  604,  33 
LJR.A.  674,  45  Pac.  23;  Tacoma  Gas  &  £. 
L.  Co.  T.  Tacoma,  14  Wash.  288,  44  Pac. 
655 ;  State  ex  rel.  Navin  v.  Weir,  26  Wash. 
fiOl,  67  Pac.  226.  This  rule  has  become  so 
firmly  entrenched  in  our  jurisprudence  that 
it  was  held  in  Ewing  v.  Seattle,  55  Wash. 
229,  104  Pac.  259,  that  a  general  law,  au- 
thorizing cities  to  grant  franchises  to  street 
railroads  and  to  prescribe  the  terms  and 
provisions  thereof,  superseded  the  charter 
provision  of  the  city  of  Seattle  requiring 
franchises  to  be  sold  at  public  auction  to 
the  highest  bidder.  In  that  case  the  court 
said :  "While  our  Constitution  has  reserved 
to  the  people  of  cities  of  the  class  to  which 
Seattle  belongs  the  power  to  frame  and 
adopt  charters  for  their  own  government,  it 
also  provides  that  such  charters  'shall  be 
subject  to  and  controlled  by  general  laws.' 
And  this  court  has  repeatedly  and  uniform- 
ly held  that  where  the  legislature  has  enact- 
ed laws  relating  to  such  cities,  or  to  the 
powers  and  duties  of  their  officers,  such 
laws  supersede  charter  provisions  in  con- 
flict therewith.  ...  It  liaving  become 
the  settled  law  of  this  state  by  the  con- 
struction repeatedly  placed  upon  the  Consti- 
tution that  a  general  law  enacted  by  the 
legislature  is  superior  to  and  supersedes  all 
freehold  charter  provisions  inconsistent 
therewith,  it  becomes  plain  that,  when  the 
legislature,  by  the  Laws  of  1903  and  1907, 
gave  to  the  legislative  authority  of  the 
cities  of  the  state  the  power  to  grant  street 
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railway  franchises,  and  also  the  power  to 
'prescribe  the  terms  and  conditions  on  which 
such  railways  .  .  .  shall,  be  constructed, 
maintained,  and  operated,'  that  power  can- 
not be  limited  or  prescribed  by  freehold 
charter  provisions." 

It  may  be  said  that  the  public  utilities 
act  is  not  a  general  law  within  the  consti- 
tutional meaning  of  that  term;  that  no  law 
can  be  a  general  law  unless  it  actually  fixes 
a  uniform  rate.  If  it  were  not  for  §  18, 
art.  12,  of  the  state  Constitution  ("The  leg- 
islature shall  pass  laws  establishing  reason- 
able maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight, 
and  to  correct  abuses,  and  to  prevent  dis- 
crimination and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  dif- 
ferent railroads  and  other  common  carriers 
in  the  state,  and  shall  enforce  such  laws  by 
adequate  penalties.  A  railroad  and  trans- 
portation commission  may  be  established 
and  its  powers  and  duties  fully  defined  by 
law"),  and  §  1,  art.  12  ("Corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  special  acts.  All  laws  relat- 
ing to  corporations  may  be  altered,  amended 
or  repealed  by  the  legislature  at  any  time, 
and  all  corporations  doing  business  in  this 
state  may,  as  to  such  business,  be  regulated, 
limited,  or  restrained  by  law"),  and  the  con- 
struction put  upon  §  18  in  State  ex  rel. 
Great  Northern  R.  Co.  v.  Railroad  Commis- 
sion, 52  Wash.  33,  100  Pac.  184,— it  might 
be  so  held.  In  the  Great  Northern  Case  it 
was  contended  that  the  only  power  the  legis- 
lature had  was  to  pass  a  law  fixing  a  maxi- 
mum rate.  But  this  court  held,  as  all  other 
courts  have  come  to  hold,  that  the  power 
to  fix  rates  does  not  necessarily  compel  the 
legislature  to  make,  by  a  general  law,  a 
just  rate  which  is  uniform.  This  conten- 
tion was  expressly  overruled  in  that  case. 
Rates  cannot  be  arbitrarily  fixed,  but  must 
be  determined  with  reference  to  the  con- 
ditions existing  where  they  are  to  be  put 
into  execution.  Manifestly  a  legislature 
could  not  by  special  acts  fix  these  rates. 
The  only  practical  method  was  (and  it 
seems  to  have  been  foreseen  by  the  makers 
of  the  Constitution)  to  create  a  commission 
with  power  to  ascertain  what  rate  would  be 
just  and  reasonable  in  each  particular  case, 
and  to  prescribe  and  enforce  the  same.  In- 
terstate Commerce  Commission  v.  Chicago, 
R.  I.  4  P.  R.  Co.  218  U.  S.  88,  54  L.  ed.  946, 
30  Sup.  Ct.  Rep.  651;  Interstate  Commerce 
Commission  v.  Chicago,  B.  &  Q.  R.  Co.  218 
U.  S.  113,  54  L.  ed.  959,  30  Sup.  Ct.  Rep. 
660. 

The  power  thus  exercised  by  the  commis- 
sion is  not  a  usurpation  of  legislative  and 
judicial  functions,  nor  does  it  unite  in  one 
body  conflicting  governmental  authority.    It 
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consists  simply  in  the  ascertainment  of 
facts  upon  which  the  general  rule  of  the 
legislative  body,  and  of  the  Constitution 
prescribing  that  reasonable  rates  shall  be 
adopted,  operates.  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rep.  334,  388,  1191 ;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047.  It  having  been  heretofore  held  that 
the  constitutional  power  can  be  exercised 
through  a  commission  with  power  to  fix 
rates,  and  that  the  public  is  not  bound  to 
pass  a  general  law  fixing  maximum  rates, 
it  follows  that  the  public  utilities  act  is  a 
"general  law,"  and,  under  many  decisions 
of  this  court,  supersedes  any  ordinance  or 
charter  provision  of  any  city  which  may 
conflict  therewith.  The  power  to  fix  rates 
is  a  mere  detail  in  the  execution  of  the  gen- 
eral law,  and  cannot  be  insisted  upon  as  the 
essential  letter  of  the  law.  State  ex  rel. 
Oreat  Northern  R.  Co.  t.  Railroad  Commis- 
sion, supra;  Marshall  Field  &  Co.  v.  Clark, 
143  U.  S.  649,  36  L.  ed.  294,  12  Sup.  Ct. 
Rep.  405;  Buttfield  r.  Stranahan,  192  U. 
S.  470.  48  L.  ed.  525,  24  Sup.  Ct.  Rep.  340; 
Union  Bridge  Co.  t.  United  States,  204  U. 
S.  364,  51  L.  ed.  523,  27  Sup.  Ct.  Rep.  367. 
It  may  seem  that,  when  applied  to  par- 
ticular instances,  the  law  putting  power  to 
fix  a  schedule  of  rates  in  a  legislative  board 
infringes  some  supposed  right  that  might 
well  have  been  exempted  from  its  operation. 
But  that  consideration  is  for  the  legislature, 
and  not  for  the  courts.  We  have  no  power 
to  negative  the  will  of  the  legislature  be- 
cause we  do  not  like  a  law.  Within  the 
limits  of  its  constitutional  warrant  the  leg- 
islature is  supreme.  Cities  and  towns  are 
the  creatures  of  and  subordinate  to  its  will; 
and  for  us  to  hold  the  public  Utilities  act 
obnoxious  to  the  Constitution,  or  as  offen- 
sive to  our  own  notions  of  governmental  pol- 
icy, would  make  this  court  the  law-making 
body,  in  defiance  of  the  will  of  the  people 
to  enact  their  own  laws  in  l^islative  as- 
semblies duly  convened.  The  people,  not 
only  of  this  state,  but  generally  in  other 
states,  have  gone  beyond  the  original  con- 
ceptions of  local  self-government,  and  to 
sustain  and  make  practical  needed  reforms 
have  had  to  fall  back  upon  the  police  power 
of  the  state  as  declared  by  laws  general  in 
their  application.  This  rule  in  many  states 
is  the  result  of  judicial  construction,  but 
our  people  left  no  room  for  construction. 
Section  11,  art.  11,  state  Constitution,  is  a 
positive  declaration:  "Any  county,  city, 
town  or  township  may  make  and  enforce 
within  its  limits  all  such  local  police,  sani- 
tary and  other  regulations  as  are  not  in 
conflict  with  general  laws."  This  section  is 
snbjeet  to  the  same  interpretation  as  §  10, 
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and  under  it  a  general  law  becomes  control- 
ling. The  words,  "not  in  conflict  with  gen- 
eral laws,"  as  there  employed,  do  not  mean 
that  municipal  regulations  passed  in  the 
absence  of  general  laws  foreclose  the  right 
of  the  state  to  assert  its  sovereignty,  but 
merely  that  the  police  power  may  be  exer- 
cised until  such  time  as  the  state  acts. 
They  must  then  give  way  to  the  general  law. 
If  by  its  inaction  the  state  has  permitted  a 
municipality  to  assume  and  exercise  ita 
police  power,  it  is  not  foreclosed  of  its  right, 
if  the  legislature  afterwards  sees  fit  to  ex- 
ercise it.  Cooley,  Const.  Lim.  7th  ed.  p. 
270.  Under  this  rule  concurrent  jurisdic- 
tion over  crimes  baa  been  sustained.  But 
where  the  state,  as  has  this  state,  asserted 
its  jurisdiction  over  a  given  subject-matter, 
and  there  is  no  room  for  concurrence,  the 
municipal  charter  or  ordinance  must  give 
way.    Dill.  Mun.  Corp.  6th  ed.  631. 

The  same  question  now  confronting  us 
was  before  the  supreme  court  of  Wisconsin. 
A  city  had  granted  permission  to  a  rail- 
way company  to  run  interurban  cars  over 
and  along  its  streets.  One  of  the  condi- 
tions upon  which  the  right  was  given  was 
that  the  fare  to  be  charged  between  the 
two  cities  should  not  exceed  10  cents  for  a 
single  trip  during  the  life  of  the  franchise, 
which  was  thirty-five  years.  The  franchise 
was  accepted  and  acted  upon.  Thereafter 
the  company  to  which  the  franchise  had 
been  assigned  announced  that  the  rate  would 
be  increased  to  fifteen  cents.  The  city 
brought  suit  to  prevent  the  increase  in  fares, 
and  to  compel  the  company  to  abide  by  its 
contract.  The  company  set  up  as  defenses 
that  the  city  had  no  power  to  exact  the  con- 
dition that  the  ordinance,  in  so  far  as  it 
related  to  interurban  fares,  was  ultra  vires; 
that  the  ordinance  had  been  superseded  and 
repealed  by  subsequent  legislative  action; 
that  a  fare  of  10  cents  was  not  compensa- 
tory; and  that  one  of  15  cents  was  reason- 
able. The  trial  court  found  that  a  10-ceni 
fare  was  not  compensatory,  and  that  a  16- 
cent  fare  was  reasonable,  but  ihai  the  com- 
pany was  bound  by  the  terms  of  the  ordi- 
nance, and  enjoined  it  from  raising  the  rate. 
The  supreme  court  reduced  the  questions 
involved  to  three:  (1)  Did  the  parties  have 
the  power  to  make  a  contract?  <2)  If  so,  to 
what  extent  is  it  binding  and  enforceable  t 
(3)  Had  it  been  lawfully  superseded  or 
nullified?  And  now,  adopting  the  language 
of  the  court:  (1)  "That  the  traction  com- 
pany had  the  right  on  its  part  to  make  a 
contract  fixing  the  rate  of  charge  for  a 
given  service,  provided  such  contract  vio- 
lated no  law,  and  was  not  inimical  to  pub- 
lic policy,  is  clear  enough.  By  so  doing  it 
could  not  forestall  the  state,  and  prevent  it 
from  exercising  its  governmental  fonctioD 
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regulating  rates.  But,  until  the  state  sees 
fit  to  interpose,  the  carrier  ordinarily  may 
exercise  a  free  hand  in  fixing  rates,  sub- 
ject to  the  qualification  that  they  must 
not  be  unreasonably  high  and  must  not  be 
unjustly  discriminatory.  .  .  .  There  vas 
no  law  inhibiting  the  making  of  the  con- 
tract involved,  at  the  time  it  was  entered 
into,  and  there  is  nothing  to  show  that  it 
was  discriminatory  or  against  public  policy. 
.  .  .  We  therefore  hold  that  the  parties 
were  competent  to  make  the  contract  en- 
tered into."  (2)  It  was  held  that  no  spe- 
cial authority  had  been  conferred  on  the  city 
to  enter  into  the  contract,  and  "the  con- 
tract remained  valid  between  the  parties  to 
it  until  such  time  as  the  state  saw  fit  to 
exercise  its  paramount  authority,  and  no 
longer.  To  this  extent,  and  to  this  extent 
only,  is  the  contract  before  us  a  valid  sub- 
sisting obligation."  (3)  A  public  service 
law  enacted  in  1905  (Laws  1906,  chap.  362), 
somewhat  similar  to  our  own,  was  next  con- 
sidered by  the  court.  "By  that  statute 
(§3)  it  is  provided  that  all  charges  made 
by  any  carrier  coming  under  its  provisions 
'shall  be  reasonable  and  just,  and  every  un- 
just and  unreasonable  charge  for  such  serv- 
ice is  prohibited  and  declared  to  be  unlaw- 
ful.' Railway  companies  are  required  to 
file  their  tariffs  with  the  Railroad  Commis- 
sion, and  are  prohibited  from  making  chang- 
es therein  except  on  ten  days'  notice,  and 
the  rates  fixed  in  such  tariffs  are  declared 
to  be  the  lawful  rates  until  changed  as  pro- 
vided by  the  act.  Section  12  of  the  law 
provides  that  the  Commission  may,  on  com- 
plaint or  on  its  own  motion,  proceed  to  de- 
termine the  reasonableness  of  any  rate,  and, 
whenever  such  rate  is  found  to  be  unreason- 
able, may  fix  and  determine  what  a  reason- 
able charge  shall  be,  and  thereupon  the  rate 
so  fixed  shall  be  the  lawful  rate.  By  sub- 
division V  of  §  12  a  railway  company  is 
given  the  same  right  to  make  complaint  that 
is  givoit  to  any  other  person  or  corporation. 
It  is  contended  that  this  law  has  superseded 
tile  contract  involved  in  this  suit,  and  that, 
therefore,  the  contract  no  longer  has  any 
binding  force  or  effect.  We  do  not  think  so. 
The  statute  worked  no  change  in  existing 
rates.  It  simply  provided  that  all  rates 
should  be  reasonable,  and  left  to  the  Rail- 
road Commission  the  power  to  determine  the 
fact  as  to  whether  or  not  a  given  rate  was 
reasonable.  When  that  determination  was 
reached,  the  law  became  operative  upon  the 
particular  rate  called  in  question,  and  the 
rate  arrived  at  then  became  the  lawful  rate, 
and  continued  so  until  set  aside  in  the  man- 
ner provided  by  the  law.  The  Railroad 
Commission  has  made  no  determination  in 
the  case  before  us;  at  least,  if  it  has,  it  is 
no  part  of  the  record.  Until  that  determi- 
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nation  is  made,  the  contract  is  in  force. 
When  it  is  made,  the  contract  is  superseded, 
if  the  rate  is  changed.  The  Commission 
has  ample  authority  to  proceed  upon  its 
own  motion.  The  traction  company,  under 
subdivision  'c*  of  §  12,  has  power  to  make 
the  necessary  complaint  to  compel  an  in- 
vestigation. This  works  no  hardship  on 
anyone.  It  may  be,  as  the  trial  court  found, 
that  a  10-cent  fare  is  unreasonable,  nnd 
that  a  15-cent  fare  is  not  so.  Usually,  long- 
time contracts  made  under  like  conditions 
operate  against  the  public  interest,  and,  if 
the  fare  provided  for  is  unreasonably  low, 
the  legislature  has  tiie  same  power  over  it 
that  it  would  have  if  it  were  unreasonably 
high.  It  may  also  be  that  adequate  service 
cannot  be  given  at  the  rate  fixed,  or  that 
conditions  have  so  changed  that  the  road 
cannot  be  operated  unless  rates  are  in- 
creased, and  that  the  public  will  be  better 
served  by  raising  the  rate  than  by  permit- 
ting it  to  remain  where  it  is.  This  is  a 
question  which  calls  for  the  exercise  of 
legislative  policy  and  discretion.  The  court 
cannot  relieve  Hhe  defendant  from  an  im- 
provident contract,  but  the  contract  is  of 
such  a  character  in  the  present  instance 
that  the  legislative  branch  of  the  govern- 
ment may,  in  the  interest  of  the  public,  ab- 
rogate it."  Manitowoc  v.  Manitowoc  &,  N. 
Traction  Co.  146  Wis.  18,  140  Am.  St.  Rep. 
1066,  129  N.  W.  925.  The  same  principles 
are  affirmed  in  Home  Teleph.  Co.  v.  Los 
Angeles,  211  U.  8.  271,  63  L.  ed.  181,  29 
Sup.  Ct.  Rep.  60,  and  Dawson  v.  Dawson 
Teleph.  Co.  137  Ga.  62,  72  S.  E.  608. 

Notwithstanding,  it  is  earnestly  contend- 
ed on  behalf  of  the  city  that  the  contract  is 
inviolable,  and  cannot  be  abrogated  under 
the  contract  clause  of  the  Federal  Constitu- 
tion. Counsel  relies  mainly  upon  the  case 
of  Cleveland  v.  Cleveland  City  R.  Co.  194 
U.  S.  617,  48  L.  ed.  1102,  24  Sup.  Ct.  Rep. 
756,  and  its  kindred  cases:  Vicksburg  v. 
Vicksburg  Waterworks  Co.  206  U.  S.  596, 
51  L.  ed.  1156,  27  Sup.  Ct.  Rep.  762;  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U.  S. 
2,  43  L.  ed.  342,  19  Sup.  Ct  Rep.  77;  Id. 
(CO,)  60  Fed.  967;  Cleveland  v.  Cleveland 
Electric  R.  Co.  201  U.  8.  629,  50  L.  ed.  864, 
26  Sup.  Ct.  Rep.  613;  Detroit  v.  Detroit 
Citizens'  Street  R.  Co.  184  U.  8.  368,  46  L. 
ed.  692,  22  Sup.  Ct.  Rep.  410;  State  ex  rel. 
Dennison  v.  Seattle,  R.  &  S.  R.  Co.  64  Wash. 
167,  116  Pac.  638;  State  ex  rel.  Linhoff  v. 
Seattle,  R.  &.  S.  R.  Co.  62  Wash.  124,  113 
Pac.  260;  N'oblesville  v.  Noblesville  Gas  & 
Improv.  Co.  167  Ind.  162.  60  N.  E.  1032; 
People  ex  reL  West  Side  Street  R.  Co.  v. 
Barnard,  110  N.  T.  648,  18  N.  E.  364; 
Clinton  y.  Worcester  Consol.  Street  R.  Co. 
199  Mass.  279,  86  N.  E.  607;  Galveston  & 
W.  R.  Co.  ▼.  Galveston,  90  Tpx.  398,  36 
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L.R.A.  33,  39  S.  W.  96;  Detroit  v.  Ft. 
Wayne  &  B.  I.  R.  Co.  95  Mich.  456,  20  L.R.A. 
79,  35  Am.  St.  Rep.  580,  54  N.  W.  958; 
Omaha  Water  Co.  v.  Omaha,  12  L.R.A. 
(N.S.)  736,  77  C.  C.  A.  267,  147  Fed.  1. 
Our  answer  to  this  contentiou  ia  that  each 
of  these  cases  is  based  upon  one  of  two  prem- 
ises: Either,  as  said  in  the  Cleveland 
Case,  the  authority  conferred  upon  the  city 
was  "express  and  unmistakable,"  or  the 
controversy  was  between  the  city  and  its 
franchisee,  the  state  being  in  no  sense  a 
party,  and  having  no  interest  in  the  result 
of  the  litigation.  Where  the  state  is  a  par- 
ty, and  it  appears  that  there  has  been  no 
express  grant  or  waiver  of  its  constitutional 
right  to  fix  rates  so  as  to  give  an  ordinance 
the  force  of  a  contract  binding  upon  the 
state  (granting  that  under  our  Constitu- 
tion this  could  be  done),  it  cannot  be  held 
as  a  matter  of  either  law  or  policy  that  a 
franchise  such  as  the  one  now  under  con- 
sideration is  a  contract  binding  upon  the 
state  of  Washington,  and  for  several  rea- 
sons. The  power  to  fix  rates,  being  a  right 
reserved  by  the  people  of  the  state,  cannot, 
in  the  light  of  the  Constitution,  be  held  to 
be  an  incident  to  the  right  to  frame  a  free- 
holders' charter.  State  ex  rel.  Gamer  v. 
Missouri  £  K.  Teleph.  Co.  189  Mo.  83,  88  S. 
W.  41.  Such  contracts,  when  entered  into 
without  express  legislative  authority,  are 
permissive  only,  and  subject  to  the  exercise 
of  the  sovereign  power  of  the  state,  and  do 
not  partake  of  the  quality  of  contracts  as 
that  term  is  employed  in  the  contract  clause 
of  the  Federal  Constitution.  Instances  of  a 
contract  valid  between  parties,  but  held  to 
be  abrogated  by  the  subsequent  exercise  of 
the  police  power  of  the  state,  were  treated  in 
Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  34  L.R.A.(N.S.)  671.  31 
Sup.  Ct.  Rep.  265,  and  in  Chicago,  I.  t  L. 
R.  Co.  V.  United  States,  219  U.  S.  486,  55 
L.  ed.  305,  31  Sup.  Ct.  Rep.  272  (the  free 
pass  decisions ) .  In  the  Mottley  Case  it  was 
contended  that  "Congress  has  vast  power. 
It  is  a  potent  arm  of  the  government,  but  it 
is  not  omnipotent.  When  a  private  citizen 
has  made  a  lawful  contract,  has  executed 
that  contract  fully  so  far  as  his  obligation 
is  concerned,  and  has  parted  with  his  money 
or  property  on  the  faith  of  the  inviolability 
of  his  contract,  that  contract  cannot  be  con- 
fiscated simply  because  Congress  has  power 
to  regulate  commerce  between  the  states." 
Justice  Harlan,  speaking  for  the  whole  court, 
met  this  contention,  saying:  "The  agree- 
ment between  the  railroad  company  and  the 
Mottleys  must  necessarily  be  regarded  as 
having  been  made  subject  to  the  possibility 
that  at  some  future  time  Congress'  might  so 
exert  its  whole  constitutional  power  in  reg- 
ulating interstate  commerce  as  to  render 
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that  agreement  unenforceable  or  to  impair 
its  value.  That  the  exercise  of  such  power 
may  be  hampered  or  restricted  to  any  ex- 
I  tent  by  contracts  previously  made  between 
individuals  or  corporations  is  inconceivable. 
The  framers  of  the  Constitution  never  in- 
tended any  such  state  of  things  to  exist." 
He  then  quoted  from  jurists  and  text  writers 
as  follows:  "That  no  contract  can  properly 
be  carried  into  effect  which  was  originally 
made  contrary  to  the  provisions  of  the  law, 
or  which,  being  made  consistently  with  the 
rules  of  law  at  the  time,  has  become  illegal 
in  virtue  of  some  subsequent  law,  are  prop- 
ositions which  admit  of  no  doubt."  Lord 
Ellenborough,  Atkinson  v.  Ritchie,  10  East, 
530.  "If  the  legislature  had  no  power  to 
alter  its  police  laws  when  contracts  would 
be  affected,  then  the  most  important  and 
valuable  reforms  might  be  precluded  by  the 
simple  device  of  entering  into  contracts  for 
the  purpose.  No  doctrine  to  that  effect 
would  be  even  plausible,  much  less  sound 
and  tenable."  Judge  Cooley,  Kentucky  & 
I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2  In- 
ters. Com.  Rep.  102,  34  Am.  &  Eng.  R.  Cas. 
630.  "If  one  agrees  to  do  a  thing  which  it 
is  lawful  for  him  to  do,  and  it  becomes  un- 
lawful by  an  act  of  the  legislature,  the  act 
avoids  file  promise."  Parsons,  Contr.  6th 
ed.  675.  Judge  Harlan,  continuing,  says: 
"We  forbear  any  further  citation  of  authori- 
ties. They  are  numerous,  and  are  all  one 
way.  They  support  the  view  that,  as  the 
contract  in  question  would  have  been  illegal 
if  made  after  the  passage  of  the  commerce 
act,  it  cannot  now  be  enforced  against  the 
railroad  company,  even  though  valid  when 
made.  If  that  principle  be  not  sound,  the 
result  would  be  that  individuals  and  cor- 
porations could  by  contracts  between  them- 
selves, in  anticipation  of  legislation,  ren- 
der of  no  avail  the  exercise  by  Congress,  to 
the  full  extent  authorized  by  the  Consti- 
tution, of  its  power  to  regulate  commerce. 
No  power  of  Congress  can  be  thus  restricted. 
The  mischiefs  that  would  result  from  a  dif- 
ferent interpretation  of  the  Constitution 
will  be  readily  perceived." 

If  originally  the  power  of  the  state  of 
Washington  to  fibc  and  control  rates  and 
tolls  for  common  carriers  was  more  doubt- 
ful than  the  power  of  Congress  to  legislate 
upon  the  subject-matter  of  interstate  com- 
merce, upon  which  we  rely  to  sustain  our 
argument,  that  doubt  was  entirely  removed 
by  the  railroad  cases  decided  by  this  court 
and  to  which  we  have  referred.  State  ex 
rel.  Oregon  R.  k  Nav.  Co.  ▼.  Railroad  Com- 
mission, 52  Wash.  17,  100  Pac.  179;  State 
ex  rel.  Great  Northern  R.  Co.  v.  Railroad 
Commission,  52  Wash.  33,  100  Pac.  184. 
"The  same  conclusion  is  readied  in  respect 
to    the    legislative    control    over    ro:i  tracts 


Digitized  by 


Google 


STATE  KX  BEL.  WEBSTER  t.  SUPERIOR  COURT, 


297 


which  a  corporation  may  make  with  indi- 
viduals. Such  contracts  are  ever  subject 
to  the  future  exercise  of  the  police  power  in 
the  promotion  of  the  public  welfare.  This 
is  particularly  true  in  the  case  of  quasi 
public  corporations  such  as  railroads."  2 
Tiedeman,  State  &  Federal  Control  of  Per- 
sons &,  Property,  p.  961.  See  also  Chicago, 
B.  &  Q.  R.  Co.  V.  Nebraska,  170  U.  S.  57, 
42  L.  ed.  948,  18  Sup.  Ct.  Rep.  513;  Jones, 
Teleg.  &.  Teleph.  Cos.  g  214;  Portland  R. 
Light  &  P.  Co.  ▼.  Railroad  Commission,  66 
Or.  468,  105  Pae.  713,  109  Pac.  273;  South- 
ern Wire  Co.  v.  St.  Louis  Bridge  &  Tunnel 
R.  Co.  38  Mo.  App.  191.  "The  granting  of 
a  franchise  to  a  telephone  company  by  an 
ordinance  passed  by  tiie  municipal  authori- 
ties of  a  city,  wherein  it  is  provided  that 
the  company  'agrees  and  binds  itself  by  this 
-ordinance  that  the  rates  charged  shall  be 
$1.50  per  month  for  residence  phones  and 
$2.50  per  month  for  business  phones,'  and 
xn  acceptance  of  such  franchise  by  the  com- 
pany, does  not  prevent  the  telephone  com- 
pany from  increasing  such  charges,  if  per- 
mission to  do  so  is  subsequently  granted  it 
by  the  Railroad  Commission,  especially  as 
it  appears  that  the  city  was  not  specifically 
Authorized  by  its  charter,  or  other  legisla- 
tive enactment,  to  fix  the  charges  to  be  made 
by  telephone  companies.  .  .  .  The  order 
of  the  Railroad  Commission  does  not  violate 
the  provisions  of  the  state  and  Federal  Con- 
stitutions prohibiting  the  impairment  of  the 
obligations  of  contracts."  Dawson  v.  Daw- 
son Teleph.  Co.  137  Qa.  62,  72  S.  E.  508. 
"No  government  can  advance  in  civilization, 
in  wealth,  and  in  influence  without  an  en- 
forcement of  these  [police]  powers.  When 
any  corporation  acquires  a  franchise  for 
the  purpose  of  carrying  on  a  corporate  busi- 
ness within  a  state,  it  is  accepted  subject 
to  the  police  power.  By  giving  the  franchise 
[ire  may  say,  permitting  it  to  be  exercised] 
the  state  did  not  abrogate  its  power  over  the 
public  highways;  nor  in  any  way  curtail 
its  power  to  be  exercised  for  the  general 
welfare  of  the  people.  .  .  .  Neither  can 
this  power  be  alienated,  surrendered,  nor 
abridged  by  the  legislature  by  any  grant, 
contract,  or  delegation  whatsoever,  because 
it  constitutes  the  exercise  of  a  governmental 
function  without  which  it  would  become 
powerless  to  do  those  things  which  it  was 
especially  designed  to  accomplish."  Jones, 
Teleg.  &  Teleph.  Cos.  §  214.  "No  doubt  the 
agreement  of  1886  constituted  a  contract  in 
such  a  sense  that  the  respective  parties 
thereto  continued  to  be  bound  by  its  provi- 
sions so  long  as  the  legislation,  in  virtue  of 
which  it  was  entered  into,  remained  un- 
changed. While  the  agreement  lasted,  its 
provisions  defined  the  rights  and  duties  of 
the  city  and  the  railroad  companies.  But 
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was  it  a  contract  whose  continuance  and 
operation  could  not  be  affected  or  controlled 
by  subsequent  legislation?  Usually,  where 
a  contract,  not  contrary  to  public  policy, 
has  been  entered  into  between  parties  com- 
petent to  contract,  it  is  not  within  the  pow- 
er of  either  party  to  withdraw  from  its 
terras  without  the  consent  of  the  other ;  and 
the  obligation  of  such  a  contract  is  constitu- 
tionally protected  from  hostile  legislation. 
Where,  however,  the  respective  parties  are 
not  private  persons,  dealing  with  matters 
and  things  in  which  the  public  has  no  con- 
cern, hut  are  persons  or  corporations  whose 
rights  and  powers  were  created  for  public 
purposes  by  legislative  acts,  and  where  the 
subject-matter  of  the  contract  is  one  which 
affects  the  safety  and  welfare  of  the  public, 
other  principles  apply.  Contracts  of  the 
latter  description  are  held  to  be  within  the 
supervising  power  and  control  of  the  legis- 
lature when  exercised  to  protect  the  public 
safety,  health,  and  morals,  and  that  clause 
of  the  Federal  Constitution  which  protects 
contracts  from  legislative  action  cannot  in 
every  case  be  successfully  Invoked.  The  pre- 
sumption is  that,  when  such  contracts  are 
entered  into,  it  is  with  the  knowledge  that 
parties  cannot,  by  making  agreements  on 
subjects  involving  the  rights  of  the  public, 
withdraw  such  subjects  from  the  police  pow- 
er of  the  l^islature.  .  .  .  Any  other  view 
involves  the  proposition  that  it  is  compe- 
tent for  the  city  and  the  railroad  company, 
by  entering  into  an  agreement  between  them- 
selves, to  withdraw  the  subject  from  the 
reach  of  the  police  power,  and  to  substitute 
their  views  of  the  public  necessities  for 
those  of  the  legislature."  Chicago,  B.  i,  Q. 
R.  Co.  V.  Nebraska,  170  U.  S.  67.  42  L.  ed. 
951,  18  Sup.  Ct.  Rep.  613. 

The  supreme  court  of  Oklahoma  has  held 
in  South  McAlester-Sufaula  Teleph.  Co.  v. 
State,  25  Okla.  524,  106  Pac.  962,  that  mu- 
nicipal corporations  in  that  jurisdiction  had 
no  power  to  iix  rates,  and  that  a  grant  of  a 
franchise  conferred  no  rights  save  the  mere 
naked  permission  of  the  town  to  the  defend- 
ants to  enter  upon  the  streets  and  alleys 
and  erect  their  poles  and  wires.  While  this 
ruling  was  made  upon  the  statutes  and  or- 
dinances there  in  force,  the  principle  ap- 
plies in  this  case;  for  the  court  found  that, 
where  a  contract  was  made  in  contraven- 
tion of  the  power  of  the  state  to  act  over  a 
given  subject-matter,  an  essential  element  of 
a  contract  was  wanting;  that  there  was 
nothing  conferred  upon  the  company  or  re- 
served by  the  municipality  that  the  law 
would  regard  as  a  consideration,  either  val- 
uable or  good.  Or,  as  we  have  said  else- 
where in  this  opinion,  the  sovereign  power 
of  the  state  cannot  be  made  the  subject  of 
a  contract  so  as  to  defeat  the  declared  right 
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of  the  people  of  the  whole  state  to  reserre 
that  power  to  themselves,  and  to  put  its 
execution  in  the  hand  of  the  particular 
agency  designated  by  them  in  their  written 
Constitution. 

The  power  to  fix  rates,  if  exercised  by  a' 
city,  unless  that  power  is  dearly  expressed 
by  legislative  grant,  is  in  the  nature  of  a 
license,  and  is  revocable  at  the  will  of  the 
legislature  when  in  its  judgment  the  com- 
mon good  demands  its  reassertion.  The 
state  does  not  act  by  contract,  but  by  grant, 
license,  or  reservation.  It  is  not  usually 
bound  by  the  contracts  of  others  when  ex- 
ercising its  police  power.  So  jealous  is  it 
of  the  sovereignty  of  its  police  power  that, 
in  the  case  of  Home  Teleph.  Co.  v.  Los  An- 
geles, the  Supreme  Court  of  the  United 
States  held  that  a  grant  by  the  legislature 
of  the  state  of  the  right  "to  fix  and  deter- 
mine charges  for  telephone,  telephone  serv- 
ice, and  connections"  did  not  carry  with  it 
the  right  to  agree  upon  /ates.  In  other 
words,  as  that  court  and  others  have  uni- 
versally held,  the  delegation  of  power  must 
be  "clear  and  unmistakable."  In  dealing 
with  the  sovereign  power  of  the  people,  noth- 
ing can  be  left  to  inference.  The  court  ac- 
cordingly said  that,  the  power  to  fix  and 
determine  rates  being  within  the  police 
power,  the  city  might  establish  rates,  but 
that  it  could  not,  under  the  delegation  quot- 
ed, contract  so  as  to  bind  itself  or  the  other 
party  as  against  the  exercise  of  the  police 
power.  In  principle  its  holding  could  not 
have  been  otherwise,  for  the  strength  of  the 
police  power  lies  in  the  fact  that  it  is  not  a 
subject  of  contract;  that  it  cannot  be  bar- 
tered or  bargained  away. 

Reduced  to  its  lowest  terms,  the  conten- 
tion of  the  city  is,  not  that  it  exercised  a 
delegated  power,  but  that  it  acted  at  a  time 
when  there  was  no  prohibition  on  the  part 
of  the  state,  and  that,  this  being  so,  the 
city  acted  as  an  imperium  in  imperio,  with 
power  to  determine  the  rates  to  be  charged 
•ad  the  time  for  the  contract  to  run,  and 
that,  having  so  acted,  vested  rights  of  con- 
tract and  property  have  attached  to  the 
franchise,  which  the  legislature  could  not 
thereafter  bar  or  abrogate.  These  conten- 
tions would  be  meritorious  if  applied  to 
contracts  involving  merely  private  interests, 
but  can  have  no  application  where  the  inter- 
ests of  the  state  are  involved.  A  similar 
argument  was  made  in  the  case  of  Chicago, 
B.  &  Q.  R.  Co.  v.  Iowa  (Chicago,  B.  &  Q.  R. 
Co.  ▼.  Cutts)  94  U.  S.  165,  24  L.  ed.  94, 
where  it  was  held  in  response  to  the  con- 
tention that  a  subsequent  act  of  the  legis- 
lature regulating  freight  rates  impaired  the 
obligations  of  contract  between  the  state 
and  the  company,  as  well  as  the  contracts 
of  the  company  with  its  stockholders,  bond- 
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holders,  and  mortgagees:  "It  is  a  matter 
of  no  importance  that  the  power  of  regula- 
tion now  under  consideration  was  not  ex- 
ercised for  more  than  twenty  years  after 
this  company  was  organized.  A  power  of 
government  which  actually  exists  is  not 
lost  by  nonuser.  A  good  government  never 
puts  forth  its  extraordinary  powers,  except 
under  circumstances  which  require  it.  That 
governnient  is  the  best  which,  while  per- 
forming all  its  duties,  interferes  the  least 
with  the  lawful  pursuits  of  its  people.  In 
1691,  during  the  third  year  of  the  reign  of 
William  and  Mary,  Parliament  provided 
for  the  regulation  of  the  rates  of  charges  by 
common  carriers.  This  statute  remained 
in  force  with  some  amendment  until  1827, 
when  it  was  repealed,  and  it  has  never  been 
re-enacted.  No  one  supposes  that  the  power 
to  restore  its  provisions  has  been  lost.  A 
change  of  circumstances  seemed  to  render 
such  a  regulation  no  longer  necessary,  and 
it  was  abandoned  for  the  time.  The  power 
was  not  surrendered.  That  remains  for 
future  exercise,  when  required.  So  here, 
the  power  of  regulation  existed  from  the  be- 
ginning, but  it  was  not  zeroised  until  in 
the  judgment  of  the  body  politic  the  con- 
dition of  things  was  such  as  to  render  it 
necessary  for  the  common  good.  Neither 
does  it  affect  the  case  that  before  the  power 
was  exercised  the  company  had  pledged  its 
income  as  security  for  the  payment  of  debts 
incurred,  and  bad  leased  its  road  to  a  ten- 
ant that  relied  upon  the  earnings  for  the 
means  of  paying  the  agreed  rent.  The  com- 
pany could  not  grant  or  pledge  more  than 
it  had  to  give.  After  the  pledge  and  after 
the  lease  the  property  remained  within  the 
jurisdiction  of  the  state,  and  continued  sub- 
ject to  the  same  governmental  powers  that 
existed  before." 

Without  exception,  courts  have,  in  the 
absence  of  positive  limitation,  upheld  the 
authority  of  the  state  as  against  municipal 
corporations  when  dealing  with  the  problems 
of  public  service,  and  have  been  careful  to 
warn  against  the  danger  of  admitting  a 
divided  authority  either  to  contract  or  con- 
trol. 

In  the  recent  case  of  Troy  v.  United  Trac- 
tion Co.  202  N.  Y.  333,  95  N.  E.  759,  it  is 
said:  "The  Public  Service  Commission  was 
established,  among  other  things,  for  the 
purpose  of  promoting  uniformity  and  con- 
sistency in  authoritative  directions  to  be 
given  to  public  service  corporations,  and  to 
constitute  a  tribunal  trained  to  consider  and 
determine  controversies  and  problems  re- 
lating to  such  corporations,  and  to  direct 
and  supervise  their  relation  to  and  dealings 
with  the  public  as  their  patrons.  A  con- 
struction of  the  Public  Service  Commissiona 
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law  that  would  permit  any  municipality  to 
disregard  and  set  at  naught  the  orders  of 
the  Public  Service  Commission  in  cases  like 
the  one  now  before  us  would  not  only  cause 
feet  some  of  the  work  of  the  Commission  for 
the  doing  of  which  it  was  established." 

There  is  another  reason  for  issuance  of 
the  writ  which  suggests  itself  to  us  as  of 
possible  worth,  and  that  is  whether  the  city 
can  raise  the  question  of  impairment  of  its 
contract.  The  city,  it  would  seem,  is  in  no 
position  to  assert  this  principle,  for  the 
state  is  doing  only  what  it  (the  city)  re- 
served the  right  to  do, — to  alter,  amend,  or 
annul  the  conditions  of  the  franchise;  that 
is,  it  is  exercising  the  police  powvr,  but 
whether  the  power  be  wholly  in  the  state  or 
held  to  be  concurrent,  as  is  generally  held 
in  the  matter  of  nuisances  and  minor  crimes, 
the  city  ahould  not  be  heard  to  raise  the 
question,  and  the  other  party  to  the  con- 
tract does  not. 

We  might  multiply  authorities  to  sustain 
these  propositions,  but  it  would  unneces- 
sarily extend  the  limit  of  this  opinion;  for, 
as  said  by  Justice  Harlan,  they  are  all  one 
way.  But  it  would  seem  that  in  principle 
we  could  not  do  otherwise  than  sustain  the 
powers  of  the  Public  Service  Commission  as 
they  have  been  defined  by  the  legislature. 
Laws  of  this  character  mark  the  practical 
solution  of  those  problems  which  have  be- 
set the  people  since  private  interests,  oper- 
ating not  locally,  but  generally  throughout 
the  state  or  nation,  have  become  the  al- 
moners of  public  necessities  in  so  far  as 
these  necessities  touch  public  service, — 
transportation,  light,  power,  and  kindred 
subjects.  Rich  fields  of  investment  have 
been  opened  up.  Watered  stock  and  stock 
dividends  have  concealed  the  true  amount 
of  the  investment  as  well  as  what  would  be 
a  fair  return  upon  the  actual  capital  em- 
ployed from  those  who  were  not  called  upon 
merely,  but  forced  to  bear  the  burden  of 
sustenance.  "Neither  is  it  a  matter  of  any 
moment  that  no  precedent  can  be  found 
for  a  statute  precisely  like  this.  It  is  con- 
ceded that  the  business  is  one  of  recent 
origin,  that  its  growth  has  been  rapid,  and 
that  it  is  already  of  great  importance.  And 
it  must  also  be  conceded  that  it  is  a  business 
in  which  the  whole  public  has  a  direct  and 
positive  interest.  It  presents,  therefore,  a 
case  for  the  application  of  a  long-known 
and  well-established  principle  in  social  sci- 
ence, and  this  statute  simply  extends  the 
law  so  as  to  meet  this  new  development  of 
commercial  progress."  Munn  v.  Illinois,  94 
U.  8.  113,  24  L.  ed.  77. 

In  its  search  for  remedies  and  while  seri- 
ously considering  municipal,  state,  or  gov- 
ernment ownership,  the  public,  by  reference 
to  the  police  power  of  the  state,  has  almost 
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tmwittingly — unwittingly  in'  the  sense  that 
it  is  not  generally  appreciated — solved  th« 
problem,  and  has  by  the  application  of  fun- 
damental as  well  as  established  relative 
propositions  of  law  gained  every  advantage 
of  ownership  without  assuming  its  burdens. 
From  the  time  it  was  held  to  be  within  the 
police  power  of  the  state  to  control  public 
service  corporations  to  the  extent  of  fixing 
rates,  the  natural  sequences  of  that  holding 
have  followed  with  a  rapidity  which  may 
seem  to  those  who  have  been  wedded  to  the 
theory  that  the  government  could  not  inter- 
fere in  the  use,  or  limit  the  earnings,  of 
property  devoted  to  public  service  and  which 
was  not  put  to  an  unlawful  use,  to  be  alarm- 
ing. With  the  power  to  fix  rates  established, 
the  process  of  elimination  of  unjust  rates 
became  a  mere  matter  of  detail  based  upon 
mathematical  calculation;  the  only  ques- 
tion giving  any  ground  for  debate  being  the 
basis  of  calculation.  Primarily,  as  well  as 
logically,  the  basis  for  fixing  rates  for  the 
use  of  property  devoted  to  a  public  use  is  its 
real  value,  not  its  value  as  returned  by  those 
who  own  or  control  it,  but  a  fair  value  fixed 
by  the  agents  of  the  state;  and,  after  due 
allowance  for  depreciation  and  up-keep  as 
well  as  legitimate  coat  of  operation,  a  rate 
that  will  afford  a  fair  interest  return  on 
the  investment. 

Bearing  in  mind  tiie  interest  of  the  pub- 
lice  in  public  service  corporations — an  in- 
terest bom  of  necessity — the  justice  and 
sound  reasoning  of  these  premises  will  not 
be  gainsaid  or  denied.  But  from  the  state- 
ment of  every  proposition  there  must  fol- 
low in  logic  its  corollary.  If  we  assume  the 
right  to  lower  rates  to  make  the  return 
conform  to  a  fair  interest  rate  upon  a  fair 
valuation,  it  follows  that  we  must  in  con- 
science yield  the  right  to  those  affected  to 
petition  for  a  rate,  though  it  be  higher  than 
a  present  one,  that  will  accomplish  the  pur- 
pose of  the  law.  These  principles  have  their 
foundations  laid  deep  in  the  doctrine  of 
common  honesty  between  man  and  man,  be- 
tween the  public  and  its  servants.  They 
are  sustained  upon  the  theory  that  the  pub- 
lic is  willing  to  pay  a  full  return  and  no 
more,  a  fair  return  and  no  less,  to  those 
who  have  lent  their  capital  for  its  benefit. 
Such  laws,  being  honest  in  their  purpose  and 
honestly  applied,  are  within  the  meaning  of 
the  term  "general  law"  as  used  in  our  Con- 
stitution; for  the  g^eat  aim  and  object  of 
the  law  is  to  balance  the  scales  of  justice 
between  all  who  seek  its  light  and  protec- 
tion. Kor  does  it  follow  that,  because  there 
may  he  instances  when  those  to  whom  the 
law  has  intrusted  the  responsibility  of  find- 
ing the  facts  ordain  or  decree  that  a  rate 
for  service  be  raised,  the  common  good  is 
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not  served.  It  may  work  hardship  to  the 
few,  but  the  working  of  the  general  law 
will  in  the  end  surely  promote  the  good  of 
the  many.  Under  these  statutes  efficiency 
has  been  and  will  continue  to  be  maintained. 
While  rivalry  may  be  promoted,  monopoly 
in  the  sense  of  oppression  is  made  impossi- 
ble. The  benefit  of  ownership  is  enjoyed, 
while  its  dangers — ^not  the  least  of  which  is 
the  political  activities  of  great  armies  of 
public  employees — are  no  longer  a  menace 
to  those  who,  to  avoid  the  hazards  of  pub- 
lic ownership,  have  unwillingly  subscribed 
to  the  conditions  prevailing  before  this  and 
other  states  entered  upon  the  policy  of  pub- 
lic control.  To  hold  that  the  Public  Service 
Commission  is  without  jurisdiction  to  raise 
rates  to  the  point  of  fairness  as  it  finds  that 
point  to  be  would  deprive  the  Commission 
of  the  right  to  lower  rates.  To  dissent 
from  these  views  would  be  to  hold  that  the 
state  could  not  relieve  the  people  of  a  mu- 
nicipality of  an  improvident  contract  or 
one  entered  into  in  defiance  of  the  will  of 
the  people,  instances  of  which  might  be 
easily  multiplied  were  we  called  upon  to 
do  so. 

It  should  be  understood  that  we  are  not 
passing  upon  the  fairness  of  the  new  rate. 
Its  fairness  is  admitted  by  counsel  for  the 
city.  We  are  dealing  only  with  the  power 
of  the  state  to  control  those  properties 
which  exist  by  its  authority,  and  the  attend- 
ing question  whether  these  powers  may  by 
inaction  be  so  surrendered  as  to  estop  the 
state  from   subsequently   asserting  them. 

For  the  reasons  assigned,  it  is  ordered 
that  the  writ  issue. 

Dunbar,  Oh.  J.,  and  Fnllerton,  Parker, 
Gose,  Mount,  and  Crow,  JJ.,  concur. 

Morris,  J.,  dissenting: 

Not  being  able  to  concur  in  the  views  of 
the  majority,  I  dissent;  and  as  the  question 
is  an  important  one  and  its  principles,  if 
adhered  to,  determinative  of  rights  of  cities 
of  the  first  class  contrary  to  my  conception 
of  the  correct  interpretation  of  our  Consti- 
tution, I  desire  in  a  general  way  to  express 
my  reasons  for  such  dissent. 

I  cannot  read  §  10,  art.  11,  of  the  Con- 
stitution, permitting  cities  of  the  first  class 
to  frame  a  charter  for  their  own  govern- 
ment consistent  with  and  subject  to  the 
Constitution  and  laws  of  the  state,  without 
reaching  the  conclusion  that  it  was  the  in- 
tention of  the  framers  of  the  Constitution 
to  invest  cities  of  the  first  class  with  the 
fullest  powers  of  local  self-government,  in- 
tending that  within  itself  the  city  should 
be  supreme;  the  only  limitation  being  that 
the  power  it  sought  to  exercise  should  be 
"consistent  with  and  subject  to  the  Consti- 
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tution  and  laws  of  this  state."  The  only 
reasonable  and  sensible  construction  of  this 
limitation,  in  view  of  the  power  sought  to 
be  conferred,  is  that,  while  the  state  was 
yielding  to  the  city  the  power  to  exercise 
local  self-government  in  all  matters  purely 
municipal  in  their  character,  the  city  must 
recognize  the  Constitution  as  the  supreme 
authority  of  the  state,  and  pass  no  law  un- 
der its  power  of  local  self-government  which 
would  exempt  its  citizens  from  obedience  to 
the  general  laws  of  the  state.  In  other 
words,  the  state  said  to  the  city:  "So  long 
as  you  confine  yourselves  to  matters  purely 
municipal  in  their  nature,  you  may  frame 
your  own  government.  In  all  other  mat- 
ters, in  common  with  all  citizens  of  the 
state,  you  must  yield  to  the  Constitution 
and  general  laws."  The  state  in  exercising 
its  power  of  general  legislation  for  the 
benefit  of  all  its  citizens  reserved  the  power 
to  control  and  govern  the  citizen  within  the 
city  as  it  did  the  citizen  without  the  city,  to 
the  effect  that  in  the  exercise  of  its  general 
power  of  government  <^er  the  citizens  its 
laws  should  be  uniform.  The  franchise  un- 
der which  the  telephone  company  exercises 
its  right  within  the  city  of  Seattle  was  ob- 
tained from  the  city.  Its  right  to  be  a 
corporation  and  exercise  certain  powers  in- 
cluded within  its  charter  or  its  franchise 
"to  be"  it  derived  from  the  state,  but  the 
right  to  exercise  those  granted  powers  with- 
in the  city  of  Seattle  in  the  manner  and  to 
the  extent  it  sought  to  exercise  them  it  ob- 
tained from  the  city  under  its  franchise  "to 
do."  The  franchise  from  the  state  and  the 
powers  therein  conferred  were  not  self-ex- 
ecuting within  cities  of  the  first  class.  The 
legal  exercise  of  those  powers  could  be  ob- 
tained, and  obtained  only,  from  the  city  un- 
der proper  municipal  franchise  and  regula- 
tion, and,  unless  there  is  in  that  franchise 
some  grant  of  power  or  regulation  incon- 
sistent with  or  in  conflict  with  the  Consti- 
tution and  laws  of  this  state,  the  state  must 
recognize  it  as  a  valid  franchise,  and  give 
effect  to  all  its  provisions. 

I  concede  that  the  state  cannot  devest 
itself  of  its  police  power,  and  that,  once 
having  delegated  that  power,  it  may  again 
assume  it  and  exercise  it  through  legislative 
enactments.  But  this  concession  does  not 
establish  the  right  of  the  Public  Utilities 
Commission  to  exercise  powers  granted  by 
the  Constitution  to  cities.  Under  this  con- 
cession, if  the  city  should  pass  an  ordinance 
in  the  exercise  of  its  police  power  and  the 
state  should  subsequently  enact  a  law  upon 
the  same  subject,  the  ordinance  must  yield 
to  the  extent  of  the  conflict.  But  this  is 
not  the  situation  confronting  us.  Under 
its  constitutional  authority,  the  city  has 
granted    a    franchise    fixing   rates    to    be 
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charged  for  telephones,  and  there  is  no  pro- 
vision of  the  Constitution  and  no  general 
law  in  conflict  therewith.  Subsequently  the 
state  created  a  Commission  to  whom  it  dele- 
gated certain  powers.  In  the  exercise  of 
these  powers  this  Commission  invalidates 
the  franchise  granted  by  the  city;  for,  if 
it  can  change  that  franchise  in  one  particu- 
lar, it  may  change  it  in  all  particulars, 
and  thus  eventually  usurp  every  function  of 
municipal  government.  I  cannot  consent 
that  this  may  be  done,  nor  can  I  yield  to 
the  announcement  of  any  principle  which 
holds  that  a  Commission  created  by  and  de- 
riving its  powers  from  the  legislature  can 
control  and  exercise  higher  powers  than  a 
city  created  by  and  deriving  its  powers  from 
the  Constitution.  To  so  hold  is  to  hold 
that  the  legislature  is  the  supreme  power  of 
the  state.  I  had  always  understood  that  the 
Constitution  was  the  supreme  power  of  the 
state,  to  which  the  legislative  and  all  other 
departments  of  the  state  government  must 
yield.  The  rule  of  the  majority,  if  carried 
to  its  logical  conclusion,  means  at  any  time 
the  legislature  may  bo  determine  it  can  es- 
tablish a  Commission,  exercising  every  func- 
tion of  municipal  government,  and  deprive 
all  cities  of  this  state  of  their  constitutional 
birthright, — a  situation  so  abhorrent  to  my 
mind  that  I  cannot  permit  its  announcement 
without  an  expression  of  dissent.  The  pur- 
pose of  this  constitutional  provision  was 
undoubtedly  the  conception  that  the  cities 
could  best  rule  themselves  because  they  beat 
knew  their  own  needs  and  the  best  method 
to  fully  supply  those  needs  so  as  to  measure 
ap  to  the  greatest  good  of  its  citizens.  As 
now  written,  the  legislators  from  the  rural 
sections  of  the  state,  without  experience  in 
the  vexing  and  complicated  problems  of 
municipal  government,  may,  because  they 
are  in  the  majority  in  the  legislature, 
change  the  whole  conception  and  plan  of 
municipal  government  as  formulated  out 
of  the  experience  of  the  dweller  in  the  city. 
This  to  my  mind  was  the  very  evil  the  Con- 
stitution sought  to  guard  against.  If  the 
rule  of  the  majority  be  the  law,  our  Consti- 
tution-created municipalities  have  now  no 
greater  power  and  stand  in  no  different  light 
from  like  municipalities  in  those  states 
where  cities  are  created  by  special  or  gen- 
eral laws,  subject  at  all  times  to  legislative 
control,  notwithstanding  the  expression  of 
such  a  strong  constitutional  intent  to  place 
them  upon  a  higher  plane.  And  this  is  to 
be  dMie,  not  by  the  legislature  itself  under 
the  guise  of  some  general  or  special  law, 
but  under  a  delegation  of  power  to  a  subor- 
dinate commission.  If  the  legislature  may 
do  this  in  one  phase  of  constitutional  au- 
thority, it  may  do  it  in  another,  and  thus 
the  legislature  becomes  in  all  respects,  as 
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by  this  decision  it  does  in  municipal  mat- 
ters, the  Constitution  of  the  state.  Surely 
it  was  intended  by  the  language  of  our  Con- 
stitution relative  to  cities  of  the  first  class 
that  they  should  stand  upon  a  different 
plane  from  those  of  a  lower  class,  organized 
and  controlled  by  general  law.  Yet,  if  this 
decision  be  the  law,  I  should  like  to  have 
the  distinction  pointed  out  and  the  plane 
bounded,  as  I  can  see  no  distinction  lietween 
the  city  of  the  first  class  exercising  its  pow- 
ers under  express  constitutional  authority, 
and  the  cities  of  the  second,  third,  and  - 
fourth  classes,  created  by  general  law,  if 
all  alike  are  to  be  subject  in  all  things  to 
legislative  control.  In  the  cases  from  this 
state  cited  by  the  majority  in  support  of 
their  position,  some  general  statutory  pro- 
vision has  been  found  conflicting  with  the 
ordinance  or  charter  provision  there  under 
discussion.  As  is  said  in  Ewing  v.  Seattle, 
55  Wash.  229,  104  Pac.  259,  the  last  expres- 
sion of  this  court,  relied  upon  by  the  ma- 
jority: "This  court  has  repeatedly  and 
uniformly  held  that  where  the  legislature 
has  enacted  laws  relating  to  such  cities,  or 
to  the  powers  and  duties  of  their  officers, 
such  laws  supersede  charter  provisions  in 
conflict  therewith." 

I  can  readily  admit  at  the  outset  of  this 
dissent  that  the  charter  or  ordinances  must 
yield  to  the  general  law,  but,  as  I  view  it, 
there  is  here  no  general  law  on  the  same 
subject  that  conflicts  with  this  franchise. 
All  there  is  and  all  that  can  be  claimed 
there  is,  Is  an  attempt  on  the  part  of  the 
legislature  to  create  a  subordinate  branch 
of  the  state  government  invested  with  a 
power  to  inquire  into  the  reasonableness  of 
the  rates  of  public  service  corporations?  If 
the  legislature  should  pass  a  law  fixing  a 
maximum  and  minimum  rate,  then  the  cases 
cited  by  the  majority  would  be  in  point. 
It  has,  however,  not  attempted  to  do  so. 
Nowhere  in  the  law  can  there  be  found  any 
expression  in  conflict  with  what  the  city  of 
Seattle  has  done  under  its  grant  of  fran- 
chise to  this  telephone  company;  and,  until 
such  a  law  can  be  found,  I  must  protest 
against  any  subordinate  branch  of  the  state 
government  exercising  powers  within  cities 
of  the  first  class  that  by  the  Constitution 
have  been  conferred  on  the  cities  themselves. 
To  magnify  an  order  of  the  Public  Service 
Commission  into  a  law  of  the  state  within 
the  meaning  of  this  constitutional  phrase 
is,  to  any  mind,  beyond  the  power  of  courts 
or  legislatures.  The  Constitution  cannot 
thus  be  amended  nor  its  express  provisions 
abrogated. 

Much  is  said  in  the  main  opinion  that 
full  control  of  the  public  service  corpora- 
tions is  within  the  police  power  of  the  state, 
and  that  the  surrender  of  this  control  to  a 
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properly  constituted  CommiBsion,  subject  to 
a  judicial  review,  is  a  lawful  cKercise  of 
legiBlative  authority.  As  an  abstract  legal 
proposition  that  may  be  readily  admitted, 
but  as  is  said  by  Peckham,  J.,  in  People  t. 
Gillson,  109  N.  Y.  389,  400,  4  Am.  St.  Rep. 
465,  17  N.  E.  343,  the  police  power  is  not 
above  the  Constitution,  but  is  bounded  by 
its  provisions,  and,  when  any  right  or  fran- 
chise is  expressly  protected  by  any  constitu- 
tional provision,  it  cannot  be  destroyed  nor 
its  validity  impaired  by  the  legislature  \m- 
der  any  valid  exercise  of  the  police  power. 
To  my  mind  this  is  the  fundamental  prin- 
ciple here  involved. 

For  these  reasons,  I  dissent. 

Sills,  J.,  concurs  with  Morris,  J. 


ARKANSAS  SUPREME  COURT. 

CHARLES  MYERS,  Appt., 

V. 

STATE  OF  ARKANSAS. 

(Ill  Ark.  399,  168  S.  W.  1177.) 

Omninsl  law  —  consumption  ot  Uqnor 
by  jury  —  effect. 

1,  The  consumption  by  ten  of  the  twelve 
jurors  sitting  in  a  criminal  case  which  re- 
sults in  conviction,  of  6i  quarts  of  whisky 
during  the  little  more  than  three  and  one 


half  days  that  the  trial  lasted,  is  ground 
for  new  trial,  although  there  is  testimony 
that  none  of  them  were  intoxicated  and 
that  the  liquor  did  not  influence  the  verdict, 
New  trial  —  change  of  testimony  by  a 

prosecuting  witness. 

2.  An  aifldavit  by  prosecutrix  in  a  rape 
case,  whose  testimony  was  necessary  to  sup- 
port a  conviction,  that  accused  was  not 
guilty,  but  that  she  testified  against  him 
because  neighbors  who  did  not  like  him  had 
coaxed  and  threatened  her,  secured  after 
the  termination  of  the  trial  which  resulted 
in  the  conviction,  is  sufiBcient  to  support  a 
motion  for  new  trial. 

(February  16,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Poinsett  Coun- 
ty convicting  him  of  rape.     Reversed. 

Statement  by  Wood,  J.: 

Appellant  was  convicted  at  the  Septem- 
ber, 1913,  term  of  the  Poinsett  circuit  court 
of  the  crime  of  rape,  under  an  indictment 
which  charged  him  with  that  crime,  and 
also  with  the  crime  of  carnal  abuse. 

The  prosecutrix  testified  on  the  trial  in 
part  as  follows:  "I  am  eleven  years  old; 
live  with  my  father,  Alonzo  Johns,  and  Jeff 
McCracken  and  his  wife,  who  is  my  sis- 
ter. They  have  two  children,  Jessie,  who  is 
three  years  old,  and  Woodrow,  the  baby,  a 
year  old.     I  was  at  home  July  18th;   le- 


note.  —  Conautnption  of  liquor  by  fury 
as  ground  for  new  trial  or  reversal. 

I.  Introdiiction,  302. 
n.  Prejudice  from  use. 

a.  Prejudice  presumed. 

1.  Conclusive  presumption,  302. 

2.  Presumption  requiring  remov- 

al, 305. 

b.  Rule     that     prejudice     must     be 

shown,  307. 

c.  Facts  held  to  show  prejudice,  309. 

d.  Facts  held  not  to  show  prejudice, 

312. 
Discretion  of  trial  court,  817. 
When  objection  must  be  made,  318. 


m 

IV, 


I.  Introduction. 


This  note  does  not  include  cases  where 
intoxicating  liquors  were  furnished  by  a 
party  to  a  suit  for  the  purpose  of  influencing 
the  jury  in  their  behalf  (on  that  point  see 
notes  in  19  L.R.A.(N.S.)  733,  and  49  L.R.A. 
(N.S.)  889)  but  deals  only  with  the  effect 
of  the  use  of  intoxicants  by  a  jury  upon 
the  validity  of  their  verdict. 

All  the  courts  express  strong  disapproval 
of  the  use  of  intoxicating  liquors  by  jurors, 
and  regard  such  use  as  misconduct  which 
is  censurable  or  punishable,  but,  with  a 
few  exceptions,  the  cases  do  not  regard  the 
mere  fact  that  a  juror  has  indulged  in  the 
use  of  intoxicating  liquor  during  a  trial  as, 
L.R.A.1915C. 


in  itself,  ground  for  setting  aside  the  ver- 
dict. While  a  few  cases  seem  to  adopt  thd 
rule  that  any  use  of  intoxicants  by  a  jury 
will  vitiate  its  verdict,  and  others  adopt 
such  a  rule  when  the  liquor  was  used  while 
the  jury  was  deliberating,  the  general  rule 
is  that  a  new  trial  will  not  be  granted  be- 
cause of  misconduct  in  this  regard,  unless, 
because  of  the  quantity  used  or  of  its  notice- 
able effect  upon  those  using  it,  prejudice 
may  reasonably  be  presumed.  When  it  ap- 
pears t^at  any  of  the  jurors  were  visibly 
affected  by  the  intoxicants  taken,  the  verdict 
will  generally  be  set  aside,  unless  the  use 
was  at  such  a  time,  as  during  a  recess  of 
the  court,  that  it  would  not  be  likely  to 
impair  the  jurors'  ability  to  give  intelligent 
consideration  to  the  case. 

II.  Prejudice  from  km. 

a.  Prejudice  presumed. 

1.  Conclusive  preaumption. 

In  some  cases  the  courts  presume  that 
prejudice  has  resulted  from  the  use  of  intox- 
icating liquors  by  the  jury,  especially  when 
the  use  was  during  their  deliberations  upon 
the  verdict,  and  award  a  new  trial  without 
considering  the  actual  effect  of  such  use. 

Thus,  in  State  v.  Baldy,  17  Iowa,  39,  the 
court  reversed  a  judgment  and  awarded 
defendant  a  new  ^al  because  one  juror. 
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turned  from  school  about  4:30.  When  I 
first  saw  Myers  he  was  in  the  field  sowing 
peas  west  of  the  house.  He  came  to  the 
house  to  get  a  drink  at  the  pump,  east  or 
southeast  of  the  house.  I  was  washing  the 
baby's  clothes,  and  Theresa,  my  sister,  was 
churning  when  he  came.  I  soon  finished 
washing  and  sat  down  and  talked  with  my 
sister  in  the  yard  east  of  the  house.  Myers 
stood  there  talking  to  Sister.  Sister  went 
for  some  potatoes,  out  east  of  the  barn,  and 
Myers  said  he  was  going  in  the  house  to 
play  the  graphophone.  Jessie  (the  little 
girl)  went  with  Sister.  I  had  Woodrow  in 
my  lap  while  sitting  down  in  the  yard. 
Myers  went  in  the  house  to  play  the  grapho- 
phone. I  sat  in  a  chair  in  the  middle  of  the 
floor  and  had  the  baby  in  my  lap.  Myers 
wanted  me  to  find  a  record  'They  Always 
Pick  On  Me'  for  him.  I  found  it.  The 
record  box  was  on  the  bed  in  the  northeast 
comer  of  the  house.  I  nursed  the  baby 
with  one  hand  and  found  the  record  with 
the  other.  Then  Myers  played  it,  and  I 
went  back  to  the  chair  and  sat  down.  He 
went  to  the  south  door,  in  the  kitchen,  and 
lodced  out,  and  then  came  to  the  front  door, 
and  I  started  out  and  he  caught  me.  I 
started  out  at  the  north  door.  Myers 
caught  me  around  the  waist  and  put  me  on 
the  bed  in  the  northeast  comer.  I  still  had 
the  baby  in  my  arms.  He  unbuttoned  his 
pants.  Was  lying  down  on  top  of  me.  He 
pulled   my   clothes    up    and    hurt   me.     I 


didn't  say  anything  to  him  at  all  while  he 
was  on  top  of  me;  I  was  afraid  to.  I  com- 
menced to  halloo  and  call  my  sister,  and 
he  said  if  I  didn't  hush  he  would  kill  me. 
He  said  he  would  come  to  the  corner  of  the 
schoolbouse  ground  and  kill  me.  The 
graphophone  was  playing.  He  didn't  say 
anything  to  me.  He  got  up  and  went  out, 
out  at  the  south  door,  down  through  the 
field.  I  just  stood  there  and  cried.  After 
he  went  away  I  went  out  in  the  potato 
patch  and  told  Sister.  I  was  bleeding  then. 
I  had  the  baby  in  my  arms,  and  carried 
him  to  the  potato  patch.  Sister  asked  me 
what  was  the  matter.  We  went  back  to  the 
house.  She  put  me  in  bed,  where  I  stayed 
until  the  n^t  day.  I  could  sit  up  then, 
but  eould  hardly  walk  around.  'A  doctor 
came  that  night.  I  was  hurting  when  he 
came." 

Alonzo  Johns,  the  father  of  the  prosecu- 
trix, testified  that  her  mother  was  dead,  and 
that  the  prosecutrix  was  eleven  years  old. 
He  lived  with  Jeff  McCracken  and  his  fam- 
ily. He  was  away  from  home  on  the  18th 
of  July,  the  day  that  his  daughter  was  said 
to  have  been  raped.  He  made  affidavit  for 
the  arrest  two  weeks  after  the  alleged  of- 
fense. His  daughter  had  not  told  him  be- 
fore that  time  about  it.  He  had  heard  the 
next  day  after  the  alleged  occurrence  that 
Dr.  Yarborough  had  phoned  about  it,  and 
had  tried  to  get  his  daughter,  Malissa  to 
talk  about  it>  but  she  would  not.    Dr.  Yar- 


while  separated  from  the  others  by  per- 
mission for  a  necessary  purpose,  went  to 
a  grocery  store  and  drank  a  glass  of  ale 
or  beer,  although  a  statute  provided  that 
no  judgment  should  be  reversed  except  for 
an  error  or  irregularity  which  resulted  in 
actual  prejudice  to  the  party,  the  court 
saying:  "The  parties  have  a  clear  right 
to  the  cool,  dispassionate,  and  unbiased 
judgment  of  each  juror  applied  to  the  deter- 
mination of  the  issues  in  the  cause,  and  the 
use  in  any  degree  of  that  which  stimulates 
the  passions  and  has  a  tendency  to  lessen 
the  soundness  of  judgment,  is  itself  con- 
clusive evidence  that  the  party  who  has  the 
right  to  the  exercise  of  that  dispassionate 
judgment  has  been  prejudiced  in  not  having 
it  as  perfect  as  it  existed  in  the  juror  when 
accepted,  applied  to  the  determination  of 
the  cause." 

In  Ryan  v.  Harrow,  27  Iowa,  484,  1  Am. 
Rep.  302,  the  court  approved  the  rule  adopt- 
ed in  State  v.  Baldy,  sa^g:  "Courts  will 
not  assume  to  determme  the  limit,  and 
whether,  in  cases  where  jurors  have  indulged 
in  the  use  of  the  dangerous  liquid,  it  has 
been  passed.  Inasmuch  as,  in  such  a  case, 
there  can  be  no  certainty  of  the  purity 
and  correctness  of  the  verdict,  that  it  is 
the  result  of  cool  and  dispassionate  delibera- 
tion and  the  honest  exercise  of  reason,  it 
will  be  set  aside." 

In  Bilton  v.  Territory,  1  Okla.  Crim.  Rep. 
L.R.A.1915C. 


566,  09  Pac.  163,  it  is  held  that  the  fact 
that  jurors  in  a  capital  case  drank  intoxi- 
cating liquor  during  the  time  they  were 
hearing  and  deliberating  upon  it  should 
vitiate  the  verdict  regardless  of  affirmative 
proof  of  the  effect  the  intoxicants  had  upon 
the   minds   of   the  jurors. 

In  State  v.  Strodemier,  41  Wash.  159,  111 
Am.  St.  Rep.  1012,  83  Pac.  22,  the  court 
granted  a  new  trial  because  a  juror,  accom- 
panied by  a  bailiff,  went  to  a  saloon  and 
took  a  drink  of  whisky,  without  considering 
evidence  offered  to  show  that  the  verdict 
was  not  prejudiced  thereby. 

In  People  v.  Lee  Chuck,  78  CaL  317,  20 
Pac  719,  8  Am.  Crim.  Rep,  434,  the  court 
holds  that  where  the  proof  of  the  drinking 
is  clear  and  undisputed,  and  it  was  done 
while  the  jury  were  actually  deliberating 
upon  their  verdict  in  a  capital  case,  a  ver- 
dict of  conviction  will  be  set  aside  without 
going  into  the  effect  which  such  drinking 
had  upon  the  jurors. 

In  People  v.  Schad,  58  Hun,  571,  12  N.  Y. 
Supp.  695,  the  fact  that  one  juror  in  a  trial 
for  a  felony  drank  intoxicating  liquor  dur- 
ing the  time  the  jury  were  deliberating  upon 
their  verdict  was  held  to  be  groimd  for  new 
trial,  and  the  court  approved  People  v.  Lee 
Chuck,  supra,  and  said  that  there  was  no 
valid  ground  for  distinction  in  that  respect 
between  a  capital  case  and  one  involving 
any  other  felony. 
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borough  talked  to  witness  about  it  the  next 
day  after  the  alleged  occurrence.  The  day 
he  swore  out  the  warrant  four  men  came 
out  to  his  house,  and  they  said  that  they 
heard  that  witness  had  been  told  it  was 
done  with  a  stick,  and  the  little  girl  had 
been  telling  it;  it  was  Charlie  Myers  that 
hurt  her.  They  told  witness  that  if  he 
would  have  Myers  prosecuted  the  whole 
neighborhood  would  stand  back  of  him,  but 
if  he  let  Myers  go,  some  of  their  own  chil- 
dren might  be  raped. 

Theresa  McCracken  testified  that  she  was 
the  wife  of  Jeff  McCracken  and  a  half-sis- 
ter to  Malissa  Johns.  Malissa  was  injured 
July  18th.  Myers  was  at  their  house  on 
that  day  after  dinner,  went  to  the  field,  and 
came  back  about  4  o'clock.  Witness  went 
to  get  some  potatoes,  and  at  that  time 
Malissa  was  sitting  in  the  house  nursing 
the  baby,  and  Myers  was  playing  the  grapho- 
pbone.  The  potato  patch  was  about  12S  or 
130  yards  from  the  house.  Witness  was 
gone  about  twenty  minutes.  Before  she 
came  back  to  the  house  she  saw  Myers  go 
through  the  pasture  out  towards  his  pea 
field.  After  he  left  it  was  about  five  min- 
utes before  Malissa  came  to  the  potato 
patch.  Her  dress  skirt  was  bloody.  She 
was  carrying  the  baby.    Her  eyes  were  kind 


of  red  like  she  had  been  crying.  Witness 
took  her  to  the  house,  changed  her  clothes, 
and  put  her  in  the  bed  in  the  southeast 
comer  of  the  house.  The  bed  in  the  north- 
east corner  was  tumbled  up  a  little  bit. 
Malissa  had  on  just  one  skirt.  The  blood 
spot  extended  to  the  bottom  of  the  skirt 
and  was  about  8  inches  wide.  Malissa 
didn't  have  on  anything  except  a  skirt.  She 
had  not  arrived  at  the  age  of  puberty. 
After  the  occurrence  Myers  was  the  first 
person  witness  saw.  He  was  in  the  field, 
coming  up  towards  the  house,  not  far  away. 
He  got  over  the  fence  and  came  up  the  road 
to  the  gate.  Witness  asked  him  about  send- 
ing for  a  doctor.  He  replied  maybe  she 
would  get  all  ri^t,  and  would  not  need  a 
doctor,  and  that  if  she  needed  a  doctor  he 
would  try  to  get  one.  They  saw  Mrs.  Smith 
coming  up  then,  and  Myers  said  if  he  were 
witness  he  would  not  say  anything  about 
Malissa  getting  hurt.  It  was  about  a  week 
and  a  half  after  Malissa  was  hurt  before 
she  told  of  how  she  received  her  injuries. 
She  stated  that  she  had  been  hurt  on  a  cane. 
Witness  asked  her  if  she  was  sure  it  was 
a  cane,  and  she  said  it  was,  and  explained 
that  she  stepped  on  it  and  the  cane  flew  up 
and  hit  her.  When  witness  came  bade  from 
the  potato  patch  she  saw  the  cane  in  the 


In  Brant  v.  Fowler,  7  Cow.  562,  the  fact 
that  a  juror,  during  a  short  recess,  after 
ret-eiving  the  charge  of  the  court,  drank 
a  small  quantity  of  brandy  for  medicinal 
purposes,  was  held  EuiBcient  ground  for  set- 
ting aside  the  verdict,  though  the  juror 
joined  the  others  promptly,  conducted  him- 
self with  great  propriety,  was  chosen  fore- 
man, and  delivered  the  verdict,  the  court 
saying:  "We  are  satisfied  that  here  has 
been  no  mischief;  but  the  rule  is  absolute, 
and  does  not  meddle  with  consequences." 

In  People  v.  Douglass,  4  Cow.  26,  15  Am. 
Dec.  332,  where  there  was  some  evidence 
that  two  of  the  jurors  drank  intoxicating 
liquor  during  the  progress  of  a  trial  for 
murder,  the  court  granted  a  new  trial, 
though  the  evidence  of  drinking  was  unsatis- 
factory, and  it  was  not  at  all  probable  th:.t 
either  juror  was  in  the  least  under  the 
influence  of  strong  drink,  the  court  saying: 
"It  will  not  do  to  weigh  and  examine  the 
quantity  which  may  have  been  taken  by  the 
jury  nor  the  effect  produced." 

In  Rose  v.  Smith,  4  Cow.  17,  15  Am.  Dec. 
331,  it  wM  held  that  the  drinking  of  liquor 
by  a  jury  during  a  trial  in  the  justice's 
court  is,  in  itself,  fatal  error  and  ground 
for  setting  aside  the  verdict,  and  that  even 
the  consent  of  the  parties  to  the  drinking 
will  not  cure  the  error. 

While  the  strict  rule  adopted  by  the  New 
York  courts  may  have  been  modified  to  some 
extent,  it  seems  to  be  still  in  force  as  to  the 
use  of  intoxicating  liquor  by  the  jury  while 
deliberating  on  their  verdict.  Thus,  in  Han- 
rahan  v.  Ayres,  10  Misc.  4.35,  31  N.  Y.  Supp. 
L.R.A.1916C. 


458,  the  court  said:  "While  the  early  rule 
of  the  courts  in  this  state,  which  held  that 
drinking  liquor  during  the  progress  of  the 
trial  would  avoid  the  verdict  in  either  a 
civil  or  criminal  case,  has  been  somewhat 
relaxed  by  the  more  recent  decisions,  yet 
it  now  seems  to  be  well  settled  that  drinking 
spirituous  liquor  by  jurors  without  leave 
of  the  court,  while  deliberating  on  their 
verdict,  is  a  sufficient  ground  for  setting  it 
aside,  whether  the  party  obtaining  the  ver- 
dict is  responsible  for  such  misconduct  or 
not,  and  I  have  been  unable  to  find  any  case 
in  this  state  in  which  the  verdict  was  sus- 
tained where  it  clearly  appeared  that  the 
jury  had  been  guilty  of  drinking  intoxicat- 
ing liquor  after  the  charge  of  the  court  and 
the  final  retirement  of  the  jury  for  deliber- 
ation. It  seems  to  me  that  this  is  the 
better  rule." 

In  Hedican  v.  Pennsylvania  F.  Ins.  Co. 
21  Wash.  488,  58  Pac.  574,  though  a  juror 
became  intoxicated  after  all  the  testimony 
was  in  and  counsel  was  given  opportunity 
to  make  complete  arguments  the  next  morn- 
ing after  he  had  become  sober,  the  miscon- 
duct was  held  ground  for  new  trial,  the 
court  apparently  adopting  the  rule  that  pre- 
judice will  be  presumed  from  the  fact  that 
a  juror  s  intoxicated  during  the  trial,  and 
saying:  "The  court  will  not  undertake  an 
inquiry  into  the  state  or  condition  of  mind 
of  a  juryman  who  has  been  intoxicated  dur- 
ing the  progress  of  a  trial,  but  will  assume 
that  he  was  incompetent  to  determine  the 
cause." 

In  Stote  T.  Bullard,  16  K.  H.  139,  where 
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yard  east  of  the  house.  It  was  about  the 
size  of  witness's  finger  and  about  3^  feet 
long,  maybe  longer.  There  was  nothing  on 
the  cane  at  all.  Myers  lived  about  i  of  a 
mile  from  witness's  house.  Johns  phoned 
for  the  doctor  from  Myers's  house.  The 
doctor  came  a  little  after  dark  that  night. 
He  made  an  examination  of  Malissa.  Mrs. 
Smith  and  Mrs.  Myers  helped  him.  Johns, 
her  father,  was  not  in  the  room,  rhe  doc- 
tor came  back  the  next  morning  and  ex- 
amined her  again.  He  did  not  come  back 
any  more. 

The  doctor  testified  that  he  examined  the 
prosecutrix  on  the  night  of  the  day  she  was 
alleged  to  have  been  raped  between  5  and  7 
o'clock.  He  had  to  use  a  lamp  light.  The 
bedclothes  and  her  underclothes  were  soak- 
ed with  blood.  He  found  the  vagina  full  of 
clotted  blood.  There  was  a  hemorrhage  at 
that  time,  and  a  tear  between  the  vagina 
and  the  rectum,  extending  between  an  eighth 
and  a  quarter  of  an  inch  towards  the  rec- 
tum. He  inserted  three  fingers.  The  hymen 
was  broken,  and  there  was  none  there.  He 
could  not  say  when  it  had  been  broken,  but 
there  had  been  some  penetration  by  a  blunt 
instrument.  He  could  insert  his  fingers  4 
or  5  inches,  and  more  than  that  could  not 
be  done  in  a  normal  woman.    The  prosecu- 


trix was  not  suffering  any  pain  until  wit- 
ness went  to  examine  her.  He  examined 
the  cane  that  was  out  on  the  porch;  the 
little  end  was  about  the  size  of  a  man's 
little  finger  and  the  other  end  about  the  size 
of  a  man's  thumb.  It  was  4  or  5  feet  long. 
The  large  end  was  trimmed  off  round.  He 
saw  no  blood  on  the  cane.  The  odor  when 
witness  examined  the  prosecutrix  was  that 
of  fresh  blood,  and  not  that  peculiar  to 
menstruation. 

Several  witnesses  on  behalf  of  the  appel- 
lant testified  that  they  were  at  the  house  of 
McCracken,  where  the  prosecutrix  lived,  on 
the  day  following  the  alleged  occurrence  and 
on  the  second  day  thereafter.  They  observ- 
ed that  the  prosecutrix  was  playing  around 
the  house  in  the  usual  way,  and  that  she 
brought  a  full  bucket  of  water  out  on  the 
porch  for  certain  of  the  witnesses  to  drink. 
She  walked  about,  got  up  and  down,  and 
brought  the  water,  and  they  observed  noth- 
ing unusual  about  her.  They  observed  no 
trouble  or  anything  the  matter  with  her. 
One  witness  testified  that  he  was  at  the 
house  on  the  next  day  after  she  was  injured, 
in  company  with  another  person;  that  they 
took  dinner  at  the  McCracken  home;  that 
Malissa  ate  dinner  at  the  table  with  them. 
They   stayed  from  about   11   o'clock  uutil 


refreshments  were  provided  for  the  jurors, 
including  some  spirits  that  were  ordered 
for  some  of  them  who  alleged  bodily  indis- 
position requiring  them,  though  it  did  not 
distinctly  appear,  but  might  be  inferred, 
that  the  spirits  were  drank  by  the  jurors 
for  whom  they  were  ordered,  the  court  set 
aside  the  verdict,  saying:  "We  are  of  the 
opinion  that  the  use  of  stimulating  liquors 
by  a  jury  deliberating  upon  a  verdict  in  a 
criminal  case,  without  first  showing  a  case 
requiring  such  use,  and  procuring  leave  of 
court  for  that  purpose,  is  a  sufficient  cause 
for  setting  aside  a  verdict  found  against  the 
prisoner  in  such  circumstances,  whether  the 
use  was  an  intemperate  one  or  otherwise." 

And  in  Leighton  v.  Sargent,  31  N.  H.  119, 
64  Am.  Dec.  323,  the  verdict  was  set  aside 
because  brandy  wag  furnished  to  the  jury 
while  they  were  deliberating,  though  the 
quantity  was  probably  small  and  it  was 
furnished  upon  complaint  of  slight  illness, 
the  court  saying:  "The  quantity  drank 
was  probably  small,  but  we  cannot  consent 
that  that  fact  should  make  a  difference. 
We  fully  concur  in  the  remark  made  by  the 
learned  judge  in  People  ▼.  Douglass,  4  Cow. 
36,  15  Am.  Dec.  332:  'It  will  not  do  to 
weigh  and  examine  the  quantity  which  may 
have  been  taken  by  the  jury,  nor  the  effect 
produced.'  The  cause  alleged,  of  slight  ill- 
ness, will  not  justify  the  use  made  of  the 
liquor.  The  case  was  not  so  pressing  as  not 
to  allow  of  opportunity  for  leave  to  be 
given  for  its  use,  if  found  to  be  one  properly 
requiring  it." 

The  mere  drinking  of  intoxicating  liquor 
L.K.A.1915C.  20 


by  the  jury  after  retiring  to  consider  their 
verdict  was  held  to  be  ground  for  a  new 
trial  in  Jones  v.  State,  13  Tex.  168,  62  Am. 
Dec.  560,  the  court  disapproving  of  the 
rule  that  requires  the  court  to  determine 
whether  or  not  there  has  been  actual  pre- 
judice, saying:  "Its  effect  is  so  very  dif- 
ferent on  different  men  that  it  would  be 
dangerous  in  the  extreme  to  attempt  to  lay 
down  any  rule  by  which  it  could  or  should 
be  determined  whether  a  juror  had  drank 
too  much  or  not,  and  the  only  safe  rule  is 
to  exclude  it  entirely."  The  later  Texas 
cases,  however,  adopt  a  more  liberal  rule, 
apparently  without  considering  this  case. 

2.  PretmtnptUtn  requiring  removal. 

Other  cases  consider  the  use  of  intoxi- 
cating liquors  by  jurors  as  so  presumptively 
prejudicial  as  to  necessitate  an  affirmative 
showing  of  lack  of  prejudice  to  prevent  the 
verdict  from  being  set  aside. 

Thus,  a  showing  that  jurors  drank  in- 
toxicating liquors  imposes  upon  the  prosecu- 
tion the  necessity  for  showing  that  they 
were  not  influenced  thereby  adversely  to 
defendant,  or  in  any  respect  rendered  less 
capable  of  performing  their  duties.  Creek 
V.  State,  24  Ind.  161. 

So,  when  no  showing  is  made  by  the  prose- 
cution to  offset  evidence  that  two  of  tlie  ju- 
rors, accompanied  by  the  officer  in  charge, 
went  to  a  saloon  and  drank  liquor,  the  ver- 
dict will  be  set  aside.  Davis  v.  People,  35 
Ind.  496,  9  Am.  Rep.  760. 

In  Gamble  v.  State,  44  Fla.  429,  60  L.B.A. 
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about  3  o'clock,  and  Malisaa,  during  the 
time  while  she  was  not  at  dinner,  was  play- 
ing about  the  house  "just  like  a  kid  would 
do"  with  the  other  children.  She  also 
pumped  a  bucket  of  water.  This  witness 
stated  that  Mrs.  McGracken  on  that  day 
told  witness  that  Malissa,  after  some  hesita- 
tion, had  told  her  (Mrs.  McCracken)  just 
after  the  occurrence,  what  Charlie  Myers 
had  done,  and  that  Mrs.  McCracken  told 
witness  that  she  saw  what  happened.  She 
didn't  say  anything  about  putting  Malissa 
to  bed,  or  about  any  bloody  clothes  or  any 
cane. 

Mrs.  Smith  testified  that  she  was  at  the 
home  of  Jeff  McCracken  on  the  evening  of 
the  day  that  it  was  reported  that  Malissa 
JcAns  was  hurt.  She  was  there  at  the  same 
time  the  doctor  was.  Malissa  was  in  bed 
when  the  doctor  got  there.  Witness  stayed 
all  night  there.  Witness  held  the  lamp  for 
the  doctor  while  he  was  examining  Malissa. 
Malissa  was  swelled  awfully  bad,  and  there 
was  blood.  Witness  knew  the  odor  of  blood 
accompanying  menstruation,  and  that  was 
no  odor  of  that  kind.  Witness  could  hardly 
see  and  could  not  hear  much.  While  witness 
was  there,  about  night,  Malissa  told  how 
she  had  been  hurt  with  a  cane. 

Several  witnesses  testified  that  the  char- 
acter  of   the   prosecutrix   for   truthfulness 


was  bad,  and  that  they  would  not  believe 
her  on  oath. 

The  appellant  testified  that  he  was  forty 
years  old;  he  was  a  married  man;  had  five 
children;  the  eldest,  if  living,  would  be 
twenty-one  years  of  age.  He  had  lived  in 
the  neighborhood  for  eleven  years;  was  a 
farmer  and  owned  the  place  on  which  he 
lived.  Had  known  the  McCracken  family 
since  he  had  been  there,  and  Alonzo  Johns. 
Had  known  the  prosecutrix  since  she  was  "a 
little  thing."  He  stated  that  he  was  at  the 
McCracken  home  on  July  18th;  had  sowed 
some  peas  on  the  McCracken  place  on  that 
day.  The  first  patch  was  about  30  yards 
and  the  second  about  100  yards  from  the 
house.  His  son  was  helping  him.  He  was 
at  the  house  three  times;  the  first  time 
about  2  o'clock,  and  he  stopped  there  when 
he  went  to  the  field.  Mrs.  McCracken  was 
there  alone.  He  got  some  water  in  a  bucket. 
When  he  went  back  later  in  the  day  Malissa 
and  Mrs.  McCracken  were  there  at  the 
house.  The  girl  at  that  time  had  returned 
from  school.  He  stated  that  he  went  in  the 
house  while  the  girl  was  washing  or  doing 
something  at  the  southeast  corner  of  the 
house,  and  Mrs.  McCracken  was  sitting  at 
the  northeast  corner  churning.  He  stated 
that  he  went  in  the  house  saying,  "I  believe 
I  will  play  my  favorite;"  that  nobody  went 


547,  103  Am.  St  Rep.  160,  33  So.  471,  1 
Ann.  Gas.  285,  12  Am.  Crim.  Rep.  638,  the 
court  said:  "If  intoxicants  be  shown  to 
have  been  used  by  the  jury,  the  presump- 
tion arises  in  favor  of  the  convicted  de- 
fendant that  it  resulted  injuriously  to  him, 
and  the  burden  is  on  the  state  to  show  af- 
firmatively, to  the  entire  satisfaction  of 
the  court,  that  its  use  was  to  such  a  limit- 
ed and  moderate  extent  as  to  completely 
and  satisfactorily  negative  any  harm  to  the 
defendant  from  its  use  by  the  jury  or  any 
member  of  it;"  and  such  an  affirmative 
showing  of  lack  of  prejudice  was  deemed 
to  have  been  made  where  it  appeared  that, 
though  a  considerable  quantity  of  liquor 
was  furnished  to  the  jury  during  the  trial, 
it  was  used  sparingly  by  them,  some  being 
left  unconsumed,  and  that  none  of  the  ju- 
rors were  in  the  least  intoxicated  at  any 
time. 

The  drinking  of  liquors  by  a  jury  while 
deliberating  on  their  verdict  is  a  gross  mis- 
behavior, and  raises  a  presumption  that 
the  prisoner  was  injured  thereby,  which  pre- 
sumption the  state  must  remove  beyond  a 
reasonable  doubt.  State  v.  Greer,  22  W. 
Va.  800. 

In  the  eyes  of  the  law  the  deliberation 
of  the  jury  continues  till  their  verdict  has 
been  returned  in  open  court  and  until  a 
poll  has  been  taken  if  one  is  demanded;  so, 
where  the  affidavit  of  the  bailiff  showed  that 
three  bottles  of  beer  which  had  been  sent 
to  the  jury  room  as  an  exhibit  were  drunk 
by  the  jury  before  they  notified  him  that 
L.R.A.1916C. 


they  had  arrived  at  a  verdict,  prejudice 
was  presumed,  and,  there  being  no  proof  to 
overcome  the  presumption,  the  judgment 
was  reversed.    State  v.  Afpleoate. 

The  drinking  of  liquor  by  a  juror  during 
a  trial,  but  before  the  jury  retire  to  con- 
sider the  verdict,  raises  more  or  less  of  a 
presumption  against  the  verdict,  which  may 
be  rebutted  by  showing  that  the  juror  was 
not  in  fact  intoxicated,  and  that  the  mov- 
ing party  was  not  in  fact  prejudiced.  State 
V.  Madigan,  57  Minn.  425,  69  N.  W.  490. 

The  use  of  intoxicating  liquor  by  a  jury 
is  censurable,  but  will  not  vitiate  the  ver- 
dict if  it  can  be  affirmatively  shown  that 
their  deliberations  were  not  injuriously  af- 
fected.   Russell  v.  State,  53  Miss.  367. 

In  Dolan  v.  State,  40  Ark.  454,  the  court 
refused  to  set  aside  a  verdict  because  of  the 
use  of  intoxicating  liquor  during  the  trial, 
where  affidavits  and  testimony  taken  in 
court  exculpated  the  jury  from  any  ex- 
cesses or  misconduct  that  could  have  result- 
ed prejudicially  to  appellant.  Eakin,  J., 
dissented  on  the  ground  that  liquors  should 
not  be  permissible  to  jurors  at  all,  except  in 
individual  cases  of  sidoiess,  and  should  then 
be  furnished  only  under  the  directions  of 
the  court,  with  safeguards  against  abuse, 
lliis  case  was  approved  in  Payne  v.  State, 
66  Ark.  545,  52  S.  W.  276. 

And  in  McLendon  v.  State,  66  Ark.  646, 
51  S.  W.  1062,  where  the  evidence  as  to  the 
use  of  intoxicating  liquors  by  the  jury  in 
a  capital  case  was  that  it  was  moderate  and 
that  none  was  taken  after  the  case  was  sub- 
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in  the  house  with  him;  that  Mrs.  McCracken 
and  the  girl  were  out  in  the  jrard  at  that 
time.  Afterwards  the  g^rl  came  in,  while 
the  second  record  was  playing,  and  sat  in 
the  middle  of  the  house.  Mrs.  McCracken 
walked  up  to  the  door  at  that  time  and  said 
•he  was  going  to  dig  some  potatoes.  The 
little  girl  went  with  her,  and  about  the  time 
Mrs.  McCracken  got  to  the  south  door  Malis- 
sa  turned  and  walked  out  of  his  sight.  The 
witness  then  went  out  of  the  south  door  and 
down  into  the  field  and  started  home.  When 
he  climbed  over  the  fence  and  walked  up  in 
front  of  the  house  Mrs.  McCracken  told  wit- 
ness that  Malissa  had  hurt  herself  on  a 
cane,  indicating  by  putting  her  hand  on  the 
place  where  Malissa  was  hurt.  Witness 
denied  specifically  that  there  wajB  any  con- 
Tersatim  between  himself  and  the  prosecu- 
trix after  Mrs.  McCracken  left  the  house  to 
go  and  dig  the  potatoes,  and  denied  specifi- 
cally that  he  touched  the  prosecutrix.  He 
explained  in  detail  the  conversations  that 
he  had  with  Mrs.  McCracken  after  the  al- 
leged occurrence,  acknowledging  that  he  had 
had  some  such  conversation  with  her  as  slie 
had  detailed,  but  explained  his  reason  for 
what  he  said.  The  reason  he  advised  Mrs. 
McCracken  not  to  say  anything  to  Mrs. 
Smith  about  Malissa's  injury  was  because 
Mrs.   Smith  was   in   the   habit  of   talking 


"awfully  hard  when  it  was  not  necessary," 
and  everybody  knew  it,  and  he  didn't  think 
that  there  was  any  use  of  making  a  public 
thing  of  it. 

The  above  are  substantially  the  facts  up- 
on which  the  jury,  after  receiving  the  in- 
structions of  the  court,  returned  a  verdict  of 
guilty. 

One  of  the  grounds  of  the  motion  for  a 
new  trial  was  "that  the  jury  during  the 
trial  was  subjected  to  improper  and  illegal 
infiuences,  and  indulged  in  and  used  intoxi- 
cating liquors  to  an  excessive  degree,  to 
defendant's  prejudice."  It  was  shown  that 
the  selection  of  the  jury  began  October  6th, 
and  the  verdict  was  returned  on  the  after- 
noon of  the  9th.  The  jury  had  9  quarts  of 
whisky  during  the  trial.  One  of  the  jurors 
testified  that  he  brought  a  quart  with  him, 
which  the  jury  drank,  and  that  Warning, 
another  juror,  ordered  2  quarts,  which  they 
received,  and  they  ordered  0  quarts  while 
they  were  on  the  jury;  they  drank  7  of  them 
while  they  were  on  the  case,  and  the  others 
after  the  case  was  over,  and  after  they  had 
returned  the  verdict.  He  states  that  the 
jury  actually  drank  6  quarts  and  a  pint 
while  they  were  on  the  jury.  Two  of  the 
jurors  didn't  drink;  that  other  ten  did. 
They  only  took  one  drink  at  a  time,  one 
when  they  got  up  in  the  morning,  one  at 


mitted  to  them,  the  appellate  court  said 
that,  while  they  could  not  say  the  trial 
judge  was  in  error  in  refusing  to  set  aside 
the  verdict,  they  might  have  set  it  aside 
because  of  their  apprehensions  as  to  its 
perfect  purity,  were  they  not  convinced  that 
it  was  correct  on  the  evidence,  and  that  a 
new  trial  would  not  be  likely  to  produce  a 
different  result. 

Where  the  trial  lasted  five  days  and  the 
liquor  furnished  to  the  jury  was  a  small 
quantity  only,  for  medical  purposes,  before 
any  testimony  for  defendant  had  been  in- 
troduced, and  some  hours  before  they  were 
called  upon  to  listen  to  the  testimony,  it 
may  be  fairly  said  that  it  was  affirmatively 
shown  that  the  verdict  was  not  affected. 
Russell  V.  State,  supra. 

A  showing  that  only  a  small  quantity  of 
liquor  was  furnished  to  the  jury,  and  that 
none  of  the  jury  were  at  any  time  under 
its  influence,  fulfilled  the  duty  of  the  state 
to  show  that  the  prisoner  had  not  been  in- 
jured by  the  furnishing  of  the  liquor  to  the 
jury.  Westmoreland  v.  State,  45  Oa.  225; 
Jones  V.  State,  68  Ga.  760. 

h.  Rule  that  'prejudice  must  be  sHown. 

The  rule  most  generally  adopted  by  the 
courts  is  that  the  mere  fact  that  a  jury  or 
some  of  the  jurors  have  indulged  in  intoxi- 
cating liquors  during  a  trial  is  not  sufficient 
reason  for  granting  a  new  trial,  but  that 
to  have  that  effect  it  must  be  shown  that 
the  use  of  the  liquor  did  in  fact  have  a 
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prejudicial  effect  upon  the  verdict,  or  that 
the  quantity  used  was  such  that  it  will  be 
presumed  to  have  affected  the  jurors  using 
16,  or  that  some  of  the  jurors  were  in  fact 
affected  thereby. 

The  real  question  is.  Has  the  party  to  be 
affected  by  the  verdict  been  prejudiced  by 
the  conduct  of  the  jury,  and  if  it  is  not 
shown,  or  fairly  inferable,  that  the  sound- 
ness or  fairness  of  the  verdict  has  been  im- 
paired, a  new  trial  should  not  be  granted 
because  there  had  been  some  use  of  intoxi- 
cating liquor  by  members  of  the  jury.  Jones 
V.  People,  6  Colo.  452,  45  Am.  Rep.  328; 
May  V.  People,  8  Colo.  210,  6  Pac.  818. 

In  answer  to  the  argument  that  the  only 
safe  rule  lies  in  setting  aside  the  verdict  in 
every  case  where  intoxicating  liquors  have 
been  used  by  the  jury,  the  court  m  Jones  v. 
People,  supra,  said:  "We  cannot  assent  to 
this  proposition.  Would  such  a  rule  pre- 
vent a  repetition  of  like  misconduct  by 
future  juries  f  We  say  no.  And  instead  of 
safety,  there  is  manifest  danger  in  the  rule, 
for  it  would  hold  out  an  obvious  temptation, 
and  furnish  an  almost  certain  opportunity, 
to  secure  a  new  trial  in  every  case  by  the 
surreptitious  introduction  of  liquor  into  a 
jury  room,  and  would  tend  to  lessen  the 
certainty  of  conviction  in  every  criminal 
case." 

Neither  law  nor  sound  judgment  requires 
that  a  verdict  be  set  aside  because  two  ju- 
rors drank  a  small  quantity  of  liquor,  but 
were  not  affected  by  it.  People  v.  San- 
'  some,  98  Cal.  235,  33  Pac.  202. 
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dinner,  one  at  night  before  supper,  and  one 
before  they  went  to  bed.  If  any  of  the 
jurors  drank  oftener  than  that,  witness  did 
not  know  it.  None  of  the  jurors  became  in- 
toxicated to  a  visible  extent.  The  use  of  ; 
the  whislcy,  witness  stated,  did  not  have  | 
anything  to  do  with  the  verdict  returned  ' 
80  far  as  he  was  concerned.  Two  other 
jurors  testified  to  substantially  the  same 
facts  as  the  above.  It  was  shown  that 
there  were  nine  empty  quart  whisky  bottles 
in  the  room  that  had  been  occupied  by  the 
jury.  This  testimony  was  given  by  the  man 
who  kept  the  boarding  house  where  the  jury 
were  lodged  during  the  progress  of  the  trial. 
The  witness  stated  that  he  knew  the  jurors 
drank  liquor.  The  officer  ih  charge  of  the 
jury  was  in  there,  and  witness  supposed  he 
drank  also.  The  officer  was  where  he  could 
have  seen  the  jurors  drinking.  Witness  did 
not  know  whether  the  jurors  had  any  more 
than  the  9  quarts  or  not.  No  other  persons 
except  the  jurors  occupied  the  room. 

Another  ground  of  the  motion  for  a  new 
trial  was  "that  the  defendant  had  discovered 
important  evidence  in  his  favor  since  the 
verdict."  On  this  ground  of  the  motion 
the  defendant  prayed  that  time  be  given 
him  at  some  future  day  to  present  the 
testimony  in  connection  therewith.  The 
court  granted   his   request,  and  adjourned 


until  October  25th,  when  the  defendant  of* 
fared  affidavits.  The  defendant  presented 
the  affidavit  of  Malissa  Johns,  taken  before 
a  notary  public  on  the  15th  of  October, 
1913,  in  which  she  stated  that  on  July  18, 
1913,  she  was  hurt  with  a  cane.  She  told 
her  sister,  Theresa  McCracken,  and  others, 
that  she  was  hurt  with  a  cane.  The  neigh- 
bors and  others  who  didn't  like  Charlie 
Myers  had  coaxed  and  threatened  her  until 
they  had  got  her  to  say  that  she  was  not 
hurt  with  a  cane,  and  that  Charlie  Myers 
had  raped  her.  She  stated  that  Charlie 
Myers  didn't  rape  her,  and  that  she  did  not 
want  to  say  that  he  did,  and  would  never 
have  so  stated  had  she  not  been  scared  into 
saying  that  he  did.  And  another  affidavit, 
taken  on  the  24th  day  of  October,  1913, 
in  which  she  stated  that,  in  addition  to  the 
sworn  statement  made  on  the  15th  of 
October,  she  wished  to  say  that  Charlie 
Myers  not  only  did  not  commit  rape  on  her 
on  July  18,  1913,  nor  at  any  other  time,  but 
that  Charlie  Myers  did  not  have  sexual 
intercourse  with  her,  nor  did  he  ever  have 
anything  to  do  with  her  as  a  man  with  a 
woman,  nor  did  he  carnally  know  her  on 
the  18th  of  July,  1913,  nor  at  any  other 
time,  and  never  at  any  time  attempted  to 
have  any  intercourse  with  her.  She  states 
that  both  these  affidavits  were  made  volim- 


Where  the  jury  was  feasted  and  wined  by  i 
the  officer  in  charge  at  the  joint  expense 
of  both  parties,  the  verdict  will  not  be  dis-  i 
turbed  without  proof  of  intoxication  to  the  ! 
extent   of   disqualifying  the   jury,   or   some 
members  thereof,  for  a  proper  discharge  of 
duty.     Copper  Queen  Min.  Co.  v.  Arizona 
Prince  Copper  Co.  2  Ariz.  10,  7  Pac.  718. 

That  the  jury,  accompanied  by  the  sher- 
iff, visited  a  saloon  during  their  delibera- 
tions, and  all,  or  most  of  them,  took  a 
drink  of  spirituous  liquor,  which  was  paid 
for  by  the  sheriff,  was  no  valid  reason  for 
a  new  trial,  where  it  did  not  appear  that, 
in  consequence  of  it,  defendant  did  not  re- 
ceive a  fair  and  impartial  trial.  Kee  v. 
State,  28  Ark.  155,  2  Am.  Crim.  Rep.  263. 

It  is  only  when  the  jurors  or  any  one 
of  them  has  so  indulged  in  the  use  of  intox- 
icating liquors  as  to  be  influenced  thereby 
in  arriving  at  his  verdict  that  a  new  trial 
should  be  granted.  Territory  v.  Hart,  7 
Mont.  489,  17  Pac.  718. 

In  the  absence  of  proof  that  jurors  be- 
came intoxicated  by  beer  drunk  in  moderate 
quantities,  the  judgment  will  not  be  re- 
versed. State  V.  Taylor,  134  Mo.  109,  36 
S.  W.  92. 

The  fact  that  a  member  of  the  jury  did, 
during  the  trial,  or  while  deliberating  on 
the  verdict,  drink  intoxicating  liquor,  is  not 
ground  for  a  new  trial  unless  there  is  some 
reason  to  suppose  that  such  liquor  was 
drunk  at  such  time  or  in  such  quantities 
as  to  unfit  the  juror  for  the  performance 
of  his  duties,  or  at  least  unless  the  circum- 
L.R.A.1915C. 


stances  were  such  as  to  create  a  reasonable 
belief  that  the  drinking  may  have  improp- 
erly influenced  the  verdict.  Alabama  Lum- 
ber Co.  V.  Cross,  152  Ala.  562,  126  Am. 
St.  Rep.  55,  44  So.  503. 

The  verdict  of  the  jury  will  not  be  over- 
turned because  some  members  of  it  used 
intoxicating  liquors  during  the  trial,  unless 
it  appears  from  the  record  that  defendant 
was  prejudiced  by  such  use.  State  v.  Cor- 
coraji,  7  Idaho,  220,  61  Pac.  1034. 

The  mere  use  of  intoxicating  liquors  by 
the  jury,  where  it  is  not  claimed  or  probable 
that  prejudice  resulted,  is  not  ground  for 
reversal.  State  v.  Harrigan,  9  Houst. 
(Del.)    369,  31  Atl.  1052. 

In  Purinton  v.  Humphreys,  6  Me.  379, 
in  denying  a  new  trial  the  court  said  that 
if  th^  had  any  ground  for  believing  that 
the  liquors  furnished  to  the  jury  operated 
upon  any  one  of  them  so  as  to  impair 
his  reasoning  powers,  inflame  his  passions, 
or  have  an  improper  influence  upon  his 
opinion,  they  might  have  decided  differ- 
ently. 

It  is  necessary  for  the  complaining  party 
to  show  that  a  juror  drank  enough  to  pro- 
duce intoxicating  effects  upon  him.  State 
V.  Jones,  7  Nev.  408. 

In  United  States  v.  Gibert,  2  Sumn.  19, 
Fed.  Cas.  No.  15,204,  where  it  appeared  that 
the  jurors  were  permitted  to  use  some  intox- 
icating liquors  as  medicine,  with  the  consent 
of  counsel  for  accused,  the  court  said  a  new 
trial  should  not  be  granted  under  such 
circumstances,  unless  it  was  shown  that  the 
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tarily,  and  because  she  did  not  want  to  see 
an  innocent  man  punished.  There  was  also 
presented  the  affidavit  of  Theresa  McCrack- 
en,  to  the  effect  that  Malissa  never  changed 
her  statement  about  having  hurt  herself 
with  a  cane,  and  never  stated  that  Myers 
had  raped  her  until  the  neighbors  had 
clamored  about  it,  and  said  that  it  was 
Charlie  Myers,  and  had  intimidated  Malissa 
into  saying  that  it  was  Charlie  Myers.  The 
neighbors  kept  up  this  clamor  for  about  two 
weeks,  two  or  more  of  them  coming  to  affi- 
ant's house  everyday,  insisting  that  Malissa 
was  not  hurt  with  a  cane,  and  insisting  that 
Charlie  Myers  should  be  prosecuted,  and 
after  this  continuous  clamor  Malissa  finally 
said  that  Charlie  Myers  raped  her.  Affiant 
knew  that  Malissa  changed  her  first  state- 
ment because  of  the  continuous  clamor  from 
the  neighbors  that  Charlie  Myers  be  prose- 
cuted. An  affidavit  of  Jeff  McCracken  also 
corroborated  the  statements  of  Theresa  Mc- 
Cracken. 

There  was  testimony  from  the  attorneys 
representing  the  defendant,  Myers,  to  the  ef- 
fect that  after  the  verdict  was  returned  and 
the  motion  for  a  new  trial  was  filed,  they 
had  received  wotd  that  Johns  and  McCrack- 
en and  his  wife  were  displeased  with  the 
verdict,  and  that  they  did  not  want  the 
death    penalty    inflicted,    whereupon    they 


went  to  the  home  of  the  McCrackens  and 
found  that  Johns  and  both  the  McCrackens 
were  anxious  that  the  death  penalty  be  not 
enforced  as  against  the  defendant,  and 
Johns  prepared  an  affidavit  to  that  effect,  in 
which  he  requested  that  the  penalty  be  re- 
duced to  twenty-one  years  in  the  penitenti- 
ary. And  the  testimony  of  the  attorneys 
further  showed  that  they  were  notified  that 
McCracken  and  his  wife  and  Malissa  Johns 
wanted  to  make  certain  affidavits,  whereup- 
on the  attorneys  went  to  their  home.  The 
substance  of  what  they  wished  the  affidavits 
to  contain  was  stated  to  the  attorney,  and 
he  reduced  their  statements  to  writing  in 
his  office,  and  went  to  the  home  of  the 
affiants,  whereupon  the  affidavits,  as  be- 
fore set  forth,  were  made.  The  attorney  did 
not  go  to  the  home  when  the  last  affidavit 
of  Malissa  Johns  was  made,  but  he  was  told 
that  she  wished  to  make  an  affidavit  to  the 
effect  that  Charlie  Myers  not  only  did  not 
commit  rape  upon  her,  but  had  never  had 
sexual  intercourse  with  her,  whereupon  he 
prepared  a  statement  to  that  effect,  and  his 
son  and  partner  went  down  and  Malissa 
Johns  made  the  second  affidavit.  It  was 
shown  by  the  witnesses  who  were  present 
when  this  affidavit  was  taken  that- the  prose- 
cutrix, after  the  affidavit  was  read  over  to  - 
her,  and  after  she  was  asked  if  she  wanted 


indulgence  was  grossly  abused,  and  operated 
injuriously  to  the  prisoners. 

To  justify  the  granting  of  a  new  trial 
because  of  the  use  of  intoxicating  liquor 
by  a  juror,  the  complaining  party  must 
establish  to  the  satisfaction  of  the  court 
that  the  juror  was  so  intoxicated  as  to 
impair  his  faculties  and  render  him  un- 
fit for  service,  and  that  he  was  unaware  of 
the  condition  of  the  juror  till  after  the 
verdict  was  rendered.  State  v.  Salvers<»i, 
87  Minn.  40,  91  N.  W.  1,  12  Am,  Crim.  Rep. 
644. 


c.  Facts  held  to  show  prejudice. 

While  no  very  definite  rules  can  be  laid 
down  for  determining  what  showing  of  in- 
dulgence in  intoxicating  liquors  by  jurors 
will  be  sufficient  to  establish  a  presumption 
tiiat  prejudice  has  resulted  therefrom,  the 
cases  following  in  this  and  the  next  sub- 
division of  the  note  will  be  useful  by  way 
of  illustration  of  what  the  courts  have  con- 
sidered sufficient  or  insufficient  to  raise  such 
presumption. 

In  the  following  cases  the  use  by  jurors 
of  intoxicating  liquors  as  indicated  was  held 
to  be  sufficiently  prejudicial  to  require  that 
the  verdict  be  set  aside: 

— where  it  was  shown  that  large  quan- 
tities of  beer  and  other  liquors  were  kept  in 
the  jury  room,  and  used  daily  by  members  of 
the  jury.  People  t.  Gray,  61  Cal.  164,  44 
Am.  Rep.  649; 
L.R.A.1915C. 


— where  a  juror  was  intoxicated  during 
the  time  the  jury  was  considering  the  ver- 
dict, and  the  judge  was  intoxicated  during 
the  trial  and  at  the  time  of  ruling  on  the 
motion  for  a  new  trial,  Repath  v.  Walker, 
13  Colo.  109,  21  Pac.  917; 

— use  by  a  jnror  of  liquor  to  the  point 
of  intoxication  though  during  a  night  recess 
of  the  court,  the  court  saying:  "While  it 
does  not  appear  that  he  was  still  intoxi- 
cated when  he  took  his  seat  in  the  jury  box 
on  the  next  morning,  we  have  no  means  of 
knowing  the  extent  to  which  his  mental 
faculties  were  beclouded  by  the  previous 
night's  debauch.  It  is  enough  to  say  that 
the  appellant  waa  entitled  to  have  this 
juror  consider  and  pass  upon  his  case  with 
faculties  unimpaired  by  drunkenness  during 
the  progress  of  the  trial,"  Brown  v.  State, 
137  Ind.  240,  45  Am.  St.  Rep.  180,  36  N.  E. 
1108; 

— where  a  juror  was  under  the  infiuence 
of  intoxicating  liquor  while  in  the  jury 
room.  Perry  v.  Bailey,  12  Kan.  639; 

— ^where  it  u>peared  that  members  of  the 
jury  were  furnished  an  excessive  amount  of 
intoxicating  liquors  while  they  were  con- 
sidering their  verdict,  and  that  most  of  the 
liquor  was  in  fact  consumed  by  two  of  the 
jurors.  State  v.  Broussard,  41  La.  Ann.  81, 
17  Am.  St.  Rep.  896,  5  So.  647 ; 

— where  any  one  juror  indulged  in  liquors 
to  an  intoxicating  extent,  though  a  verdict 
might  legally  be  rendered  upon  the  con- 
currence of  nine  jurors,  Davis  v.  Cook,  9 
Nev.  134;    State  v.  Ned,   106  La.  696,    54 
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to  sign  it,  and  was  advised  not  to  sign  it 
if  slie  didn't  want  to,  replied  that  she 
wanted  to  sign  it,  and  did  sign  it.  The 
witness  stated  that  there  was  no  doubt  that 
the  parties  at  the  time  they  made  the  affi- 
davits previously  set  forth  knew  and  under- 
stood their  meaning. 

The  testimony  of  Jeff  McCraclcen  was 
also  talcen  before  the  court,  tending  to  show 
that  before  the  prosecutrix  had  changed  her 
statement  to  the  effect  that  she  was  hurt 
with  a  cane,  the  people  in  the  neighborhood 
had  called  on  Mr.  Johns  and  said  to  him 
tliat  if  he  didn't  do  something  they  would; 
they  scared  him,  and  told  him  that  if  he 
di^'t  do  something,  they  were  going  to  do 
something  to  him.  He  stated  that  Malissa 
was  scared  when  these  men  came,  and  she 
knew  they  were  talking  to  her  father.  She 
acted  like  she  was  scared;  shook  like  she  had 
»  chill.  His  wife  also  stated  that  she  was 
scared  all  the  morning.  Before  that  Malissa 
had  told  him  and  his  wife  that  there  was 
nothing  to  it.  After  telling  how  she  was 
treated  at  the  trial,  and  about  being  placed 
in  a  cell  and  nearly  starved  to  death  in 
Memphis,  and  about  having  been  locked  up 
at  the  Shepherd's  Home,  she  said  that  there 
was  nothing  to  it.  Witness  asked  her  why 
,  she  had  told  this  story  before  the  jury,  and 
Bhe  said  that  they  had  her  scared  taking 
her  around,  and  she  didn't  know  what  to  do. 
The  testimony  of  Johns  was  to  the  effect 
that  certain  men  had  come  to  his  house  and 


said  that  it  was  against  the  law  for  any- 
body  to  know  anything  and  not  tell  it,  and 
they  came  to  tell  the  witness,  and  told  him, 
that  if  Myers  was  guilty  and  was  turned 
loose,  that  their  children  might  be  raped 
some  time.  They  didn't  make  any  threats 
against  him.  He  then  went  to  the  house  and 
asked  Malissa  whether  it  was  Myers  that 
hurt  her,  and  she  said  that  it  was.  He 
stated  that  if  the  neighbors  had  not  come, 
and  he  had  not  heard  anything  more  about 
it,  he  might  not  have  asked  Malissa  any 
more  after  she  refused  to  talk  to  him  about 
it.  He  kept  on  inquiring  of  her  day  by  day 
until  she  got  better. 

Malissa  Johns  was  then  introduced  and 
testified  substantially  that  she  was  induced 
to  change  her  statement  first  made,  that  she 
hurt  herself  with  a  cane,  and  wag  induced 
to  swear  on  the  trial  that  Charlie  Myers 
raped  her,  because  of  the  way  the  neighbors 
had  talked  and  acted,  and,  further,  that  she 
had  heard  Dr.  Yarborough  say  that  she  was 
undoubtedly  not  hurt  with  a  cane,  and  that 
she  thought  that  if  she  did  not  accuse  some- 
body of  using  force,  that  it  might  be  said 
that  she  was  misconducting  herseU  with 
someone  and  had  got  hurt  that  way.  On 
cross-examination  the  witness  again  retract- 
ed what  she  had  said  in  regard  to  being  hurt 
with  the  cane,  and  reiterated  that  what  she 
said  the  first  time  was  true.  She  said  that 
the  reason  she  retracted  her  sworn  testi- 
mony on  the  trial  in  the  affidavits  she  made 


LJI.A.  933,  30  So.  126,  12  Am.  Crim.  Rep. 
655; 

— where,  besides  other  misconduct,  two 
jurws  drank  whisky  in  a  saloon  and  each 
carried  away  a  bottle  of  it  with  him  on 
the  morning  before  the  trial  started,  it 
being  reasonable  to  presume  that  they  were 
under  its  influence  during  the  day  while 
hearing  testimony,  United  States  v.  Spencer, 
8  N.  M.  6«7,  47  Pac.  715; 

— where  the  jurors  drank  liquors  while 
deliberating  upon  their  verdict,  in  such 
quantities  that  there  was  good  reason  to 
suspect  that  they  were  more  or  less  affected 
thereby,  Patrick  v.  Victor  Knitting  Mills 
Co.  37  App.  Div.  7,  56  N.  Y.  Supp.  340; 

— ^where  the  jury  purchased  and  drank 
liquor  while  they  were  deliberating  on  their 
verdict,  and  some  of  them  were  under  its 
influence.  State  v.  Jenkins,  110  N.  C.  972, 
20  S.  E.  1021; 

—where  a  juror  was  so  under  the  influ- 
ence of  liquor  that  his  faculties  were  affect- 
ed while  sitting  in  the  case,  Underwood  v. 
Old  Colony  Street  R.  Co.  31  R.  I.  263,  76 
Atl.  766,  Ann.  Cas.  1912A,  1318; 

— where  it  appeared  that  four  or  five 
bottles  of  beer  were  taken  into  the  jury 
room  during  the  deliberations  and  probably 
consumed  by  three  of  the  jurors,  March  v. 
State,  44  Tex.  64; 

— where  the  officers  in  charge  furnished 
a  considerable  quantity  of  iatoxieatiug 
L.R.A.1916C. 


liquor  to  the  jury  while  they  were  deliber- 
ating, on  a  pretense  merely  that  it  was  for 
medicinal  purposes,  and  the  testimony  of 
the  officers  guilty  of  such  misconduct  was 
the  only  evidence  to  show  that  none  of  the 
jurors  was  affected  by  the  liquor.  State  v. 
Greer,  22  W.  Va.  800. 

And  where  the  evidence  was  conflicting  as 
to  whether  liquor  was  taken  as  a  medicine 
or  beverage,  and  how  much  was  taken,  it 
was  not  error  to  grant  a  new  trial.  Hop- 
kins V.  Knapp  &  S.  Co.  92  Iowa,  212,  60  N. 
W.  620. 

In  Hempton  v.  State,  111  Wis.  127,  86  N. 
W.  596,  12  Am.  Crim.  Rep.  657,  the  drink- 
ing of  intoxicating  liquor  by  the  jury  was 
one  of  several  acts  of  misconduct,  for  all 
of  which  a  new  trial  was  granted. 

In  Com.  V.  Fisher,  226  Pa.  189,  26  L.R.A. 
(N.8.)  1009,  334  Am.  St.  Rep.  1027,  75 
Atl.  204,  the  fact  that  the  jury  was  fur- 
nished with  liquors  in  unknown  quantities 
was  considered  by  the  appellate  court  as  an 
important  factor  in  showing  an  abuse  of 
discretion  on  the  part  of  the  trial  court  in 
refusing  to  set  aside  the  verdict. 

In  State  v.  Parrant,  16  Minn.  178,  Gil.  157, 
while  there  was  other  ground  upon  which 
the  court  based  its  decision  to  set  aside  the 
verdict,  it  further  considered  the  conduct 
of  a  juror  in  drinking  liquors  during  the 
progress  of  the  trial,  including  the  night 
prior  to  the  day  whcoi  the  case  was  given 
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after  tlie  trial  was  because  she  didn't  want 
to  see  Charlie  Myers  hung.  Her  cross-ex- 
amination shows  that  she  had  sworn  falsely 
on  the  first  trial  in  some  particulars,  but 
she  finally  concluded  her  cross-examination 
as  follows: 

Q.  Then  your  story  the  first  time  was 
partly  right  and  partly  not  ri^tT 

A.  Yes,  sir.  The  only  thing  that  I  swore 
wrong  was  that  he  went  to  the  door.  i 

Q.  That  is  one  thing  you  swore  that  is 
not  soT 

A.  Yes,  sir. 

The  court  overruled  the  motion  for  a  new 
trial,  and  sentenced  the  defendant  to  be 
electrocuted  December  31,  1913,  from  which 
judgment  he  duly  prosecutes  this  appeal. 

Messrs.  Mardis  St  Mardls  and  liamb, 
Carswajr,  &  'Wheatley,  for  appellant: 

A  new  trial  should  have  been  granted  on 
account  of  the  misconduct  of  the  jury. 

Dolan  y.  State,  40  Ark.  454;  Payne  t. 
State,  66  Arlc.  545,  52  8.  W.  276;  McLen- 
don  T.  SUte,  66  Ark.  646,  51  S.  W.  1062; 
People  T.  Gray,  61  Cal.  164,  44  Am.  Rep. 
549;  March  T.  Statei,  44  Tex.  65;  People 
V.  Lee  Chuck,  78  Cal.  317,  20  Pac.  719,  8 
Am.  Crim.  Rep.  434;  State  v.  Jones,  7  Ney. 
408;  Brown  ▼.  State,  137  Ind.  240,  45  Am. 
St.  Rep.  180f  36  N.  E.  1108;  People  v.  Hull, 
86  Mich.  449,  49  N.  W.  288;  State  v.  Brous- 
sard,  41  La.  Ann.  81,  17  Am.  St.  Rep.  396, 


6  So.  647;  State  t.  Jenkins,  116  N.  0.  972, 
20  S.  E.  1021;  Weis  v.  State,  22  Ohio  St. 
486. 

The  motion  for  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered 
evidence. 

Bussey  v.  State,  69  Ark.  645,  64  S.  W. 
268;  Mann  v.  State,  44  Tex.  642;  State  v. 
Powell,  61  Wash.  372,  98  Pac.  741;  State 
V.  Moberly,  121  Mo.  604,  26  S.  W.  364; 
State  T.  Bailey,  94  Mo.  315,  7  S.  W.  425; 
State  T.  Curtis,  77  Mo.  267;  Dennis  v. 
State,  103  Ind.  142,  2  N.  E.  349,  5  Am.  Crim. 
Rep.  469;  Casey  v.  State,  20  Neb.  138,  29 
X.  W.  264;  United  States  v.  Radford,  131 
Fed.  378;  Keenan  v.  People,  104  lU.  385, 
4  Am.  Crim.  Rep.  434;  State  v.  Murray, 
91  Mo.  95,  3  S.  W.  397;  Cooper  v.  State, 
01  Oa.  362,  18  S.  E.  303;  Brown  v.  State, 
42  Tex.  Crim.  Rep.  176,  58  S.  W.  131; 
Long  V.  State,  54  Ga.  564;  Wilkerson  v. 
State,  21  Tex.  App.  601,  2  S.  W.  867;  Reed 
v.  State,  27  Tex.  App.  317,  11  S.  W.  372; 
Simmons  v.  State,  26  Tex.  App.  514,  10  S. 
W.  116;  Bates  t.  State,  —  Miss.  — ,  32  So. 
915. 

Messrs.  William  Ti.  Moose,  Attorney 
General,  and  John  P.  Streepey,  Assistant 
Attorney  General,  for  the  State. 

Wood,  J^  delivered  the  opinion  of  the 
court: 

1.  This  court,  in  the  case  of  Dolan  v.  State, 
40  Ark.  454,  passed  upon  the  alleged  mis- 


to  the  jiuy,  at  which  time  there  was  reason 
to  believe  he  drank  to  excess,  ajid  said  it 
would  consider  such  conduct  gross  misbe- 
havior in  a  civil  case,  and  in  one  where  life 
or  liberty  was  involved  the  case  would 
indeed  have  to  be  clear  on  the  merits  in 
which  it  would  sustain  a  convictimi  under 
such   circumstances. 

In  Gre^  v.  McDaniel,  4  Harr.  (Del.)  367, 
the  verdict  was  set  aside  because  of  the 
introduction  of  intoxicating  liquor  into  the 
jury  room;  no  facte  are  given. 

In  Palmore  v.  State,  29  Ark.  248,  in  which 
the  judgment  was  reversed,  the  use  of  in- 
toxicating liquor  being  apparently  one  only 
of  severij  grounds,  the  court  said  that  the 
drinking  of  intoxicating  liquor  by  a  jury, 
although  in  Umited  quantities,  was  very 
improper,  and  was  aggravated  by  the  state- 
ment of  the  officer  that  he  cautioned  the 
barkeeper  to  limit  the  quantity.  If  a  case 
should  occur  where  stimulants  would  be- 
come absolutely  necessary  to  a  juror,  the 
administration  of  them  should  not  be  left 
to  the  discretion  of  a  barkeeper  in  a  public 
saloon. 

In  State  T.  Demareste,  41  La.  Ann.  413, 
6  So.  654,  in  setting  aside  a  verdict  where 
it  appeared  that  the  jury  was  boisterously 
intoxicated,  the  court  said  that  it  is  a  safe 
rule  to  follow  to  allow  ardent  spirits  to  be 
furnished  only  on  the  order  of  the  judge, 
L.R.A.1915C. 


in  case  of  necessity  and  in  moderate  quan- 
tities, and  that  the  practice  of  furnishing 
them  in  bottles  and  flaslcs  is  reprehmsible. 
In  Armour  v.  Boswell,  6  U.  C.  Q.  B.  0. 
S.  352,  while  there  was  some  evidence  that 
the  intoxicating  liquor  which  was  drunk  by 
jurors  was  furnished  by  persons  friendly  to 
the  prevailing  party,  the  court,  in  award- 
ing a  new  trial,  said  that  if  even  one  juror 
was,  by  partaking  of  such  liquors,  rendered 
less  capable  of  judging,  leas  firm  of  purpose, 
more  open  to  exciting  argrumente,  than  he 
would  otherwise  have  been,  then  it  was  not 
the  evidence  which  decided  the  case,  but  a 

fross  impropriety  which  it  is  the  special 
uty  of  the  courta  to  guard  against. 
In  Kellogg  V.  Wilder,  15  Johns.  455,  while 
there  was  other  ground  for  reversal,  the 
court  said  it  was  a  gross  misconduct  on  the 
part  of  the  trial  justice  to  permit  the  fur- 
nishing of  whisky  to  the  jury  after  the  evi- 
dence was  completed,  for  which  the  consent 
of  the  parties  afford^  no  excuse. 

And  in  Com.  v.  Cleary,  148  Pa.  26,  23  Atl 
1110,  the  court  said  that,  while  the  mere 
fact  that  a  juror  has  taken  a  glass  of  liquor 
is  not  of  itself  sufficient  to  require  that  the 
verdict  be  set  aside,  it  is  the  duty  of  the 
court,  when  a  juror  has  indulged  in  the  use 
of  liquor,  to  scrutinize  his  conduct,  and  if 
it  appears  that  he  has  been  intoxicated  to 
any  degree,  a  new  trial  should  be  granted. 
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conduct  of  the  jury  in  tiie  use  of  intoxicat- 
ing liquora  as  a  beverage  during  tlie  prog- 
ress of  the  trial  of  a  defendant  for  a 
capital  offense.  In  that  case  it  was  held, 
after  an  exhaustive  review  of  the  former 
cases  in  this  court,  as  well  as  other  juris- 
dictions, on  the  subject,  that  "where  it  ap- 
pears from  affidavit  for  a  new  trial  in  a 
criminal  case,  that  the  jury  drank  intoxicat- 
ing liquor  during  the  trial,  the  circuit  court 
should  set  aside  their  verdict  of  conviction, 
unless  it  further  appears  from  the  testi- 
mony that  the  jury  were  guilty  of  no  ex- 
cesses or  misconduct  that  could  have  re- 
sulted prejudicially  to  the  defendant." 
Chief  Justice  English,  who  rendered  the  opin- 
ion for  the  court,  quoted  liberally  from  the 
opinion  of  the  supreme  court  of  Colorado 
in  Jones  v.  People,  6  Colo.  462,  45  Am.  Rep. 
520,  in  which  the  learned  justice  quoted 
from  Mr.  Wharton  as  follows:  "The  general 
rule,  as  stated  by  Mr.  Wharton  in  his 
work  on  Criminal  Law,  g  3111,  is  that  the 
verdict  will  not  be  set  aside  on  account  of 
the  misconduct  or  irregularity  of  the  jury, 
even  in  a  capital  case,  unless  it  be  such 
as  might  affect  their  impartiality,  or  dis- 
qualify them  fr<»i  the  proper  exercise  of 
their  functions."  Continuing,  he  said:  "In 
the  case  at  bar,  it  does  not  appear  that  the 
misconduct  complained  of  disqualified  any 


juror  in  the  proper  exercise  of  his  func- 
tions in  the  least,  or  in  any  degree  what- 
ever impaired  the  correctness  or  justness  of 
the  verdict,  but,  on  the  contrary,  the  testi- 
mony to  the  point  clearly  contradicts  even 
a  presumption  against  the  verdict.  But  it 
is  said,  on  the  other  hand,  that  the  only 
safety  lies  in  the  rigid  rule  of  setting 
aside  the  verdict  in  every  case  where  intoxi- 
cating liquors  are  used  by  the  jury,  re- 
gardless of  whether  the  jury  were  affected 
by  such  use  or  not.  We  cannot  assent  to 
this  proposition.  Would  such  a  rule  prevent 
a  repetition  of  like  misconduct  by  future 
juries!  We  say  no.  And  instead  of  safety, 
there  is  a  manifest  danger  in  the  rule,  for 
it  would  hold  out  an  obvious  temptaticm, 
and  furnish  an  almost  certain  opportunity, 
to  secure  a  new  trial  in  every  case,  by  the 
surreptitious  introduction  of  liquors  into  the 
jury  room,  and  would  tend  to  lessen  the 
certainty  of  conviction  in  every  criminal 
case."  And  he  concludes  by  saying:  "Such 
misconduct  on  the  part  of  the  jury  certainly 
deserves  condemnation  and  punishment, 
.  .  .  but  this  is  a  matter  entirely  apart 
from  the  question  of  setting  aside  the  ver- 
dict when  its  fairness  is  not  impeached." 

We  approved  the  doctrine  in  Dolan  v. 
State  in  the  case  of  Payne  v.  State,  66  Ark. 
545,  549,  62  S.  W.  27«,  277.    In  the  Dolan 


d.  Facta  held,  not  to  ahoic  prejudice. 

Under  the  following  circumstances  it  was 
held  that  sufficient  presumption  of  preju- 
dice was  not  establi^ed  to  require  that  a 
new  trial  be  granted: 

— ^where  the  officer  got  some  whisky  for 
a  juror  who  was  sick,  which  the  juror  drank 
while  the  jury  was  deliberating,  and  it  ap- 
peared that  nothing  grew  out  of  it  preju- 
dicial to  the  prisoner,  Robinson  t.  State,  33 
Ark.  185 ; 

— ^where  a  juror  was  somewhat  under  the 
influence  of  liquor  during  a  recess,  but  all 
the  evidence  showed  that,  during  the  time 
he  was  actually  sitting  as  a  juror  in  the  box 
or  deliberating  on  the  verdict,  he  was  sober, 
intelligent,  and  in  a  fit  condition  to  under- 
stand and  apply  the  instructions  of  the 
court,  and  form  and  express  a  fair  opinion 
as  to  what  the  verdict  should  be.  People  v. 
Deegan,  88  Cal.  602,  26  Pac.  500;  People  v. 
Romero,  12  Cal.  App.  466,  107  Pac.  709 ; 

— ^where  the  amount  or  character  of  the 
liquor  drank  was  not  shown,  and  it  was  not 
claimed  that  any  of  the  jurors  were  visibly 
affected  thereby,  People  T.  Bemmerly,  98 
Cal.  299,  33  Pac.  263; 

— where,  during  the  early  part  of  the 
trial,  some  of  the  jurors  drank  small  quan- 
tities of  liquor  from  flasks  in  their  posses- 
sion, mainly  little  swallows  before  going  to 
meals,  none  being  taken  after  the  jury  re- 
tired to  deliberate  upon  their  verdict,  and 
there  being  no  pretense  that  any  juror  bo- 
came  in  the  least  intoxicated  or  affected  by 
L.R.A.1915C. 


the  liquor  so  as  to  impair  hia  faculties  or 
interfere  with  the  proper  discharge  of  his 
duties.  People  v.  Leaiy,  106  CaL  486,  39 
Pac.  24; 

— ^where  the  showing  made  was  amply 
sufficient  to  justify  the  court  in  finding 
that  not  one  of  the  jurors  was  under  the  in- 
fluence of  liquor  at  any  time,  and  no  intox- 
icants at  all  were  consumed  after  the  jury 
had  retired  to  deliberate  upon  a  verdict. 
People  V.  Emmons,  7  Cal.  App.  685,  95  Pac. 
1032; 

— ^wheo  it  appeared  that  the  jurors  used 
but  little  liquor  and  none  were  intoxicated 
to  any  extent.  State  v.  Corcoran,  7  Idaho, 
22U,  61  Pac.  1034; 

— ^where  it  clearly  appearetl  that  the  juror 
became  intoxicated  during  a  recess,  and  no 
motion  was  made  at  the  time  that  the  jury 
be  discharged  and  a  new  one  selected,  or 
that  tfte  particular  juror  be  discharged  and 
another  selected,  and  it  further  clearly  ap- 
peared that  the  trial  was  not  resumed  until 
the  juror  had  recovered  his  normal  condi- 
tion, Walsh  V.  Winston  Bros.  Co.  18  Idaho, 
708,  111  Pac.  1090; 

— where  the  jurors  drank  liquors  while 
out  to  view  premises,  but  it  was  not  shown 
that  any  of  them  became  intoxicated  or 
were  influenced  thereby  to  the  prejudice  of 
appellant.  Sanitary  Dist.  v.  CuUerton,  147 
111.  385,  35  N.  E.  723;  Bradshaw  v.  Degen- 
hart,  15  Mont.  267,  48  Am.  St.  Rep.  677,  39 
Pac.  90; 

— where  a  juror,  on  his  own  motion,  and 
while  the  jury  was  separated  by  permission. 


Digitized  by 


Google 


MYERS  V.  STATE. 


313 


Case  the  facts  showed  that  ten  of  the  jury 
whose  misconduct  was  called  in  question 
made  aflSdavits  to  the  effect  that  no  juror 
was  under  the  influence  of  intoxicating 
drinks,  or  subjected  to  any  other  influences 
whereby  they,  or  any  of  them,  were  con- 
trolled or  biased.  The  two  jurors  whose 
affidavits  were  not  taken  could  not  be  found. 
The  jurors  were  kept  together,  and  were 
attended  by  an  officer  throughout  the  prog- 
ress of  the  trial,  and  the  bailiff  having 
tkem  in  charge  testified  that  "from  the  time 
the  jury  was  ordered  by  the  court  to  be 
kept  together  until  they  returned  their 
verdict  and  '^ere  discharged,  there  was  no 
juror  on  the  panel  under  the  Influence  in 
the  least  degree,  to  be  perceived  by  affiant, 
of  intoxicating  or  other  simulants,  but  that 
all  of  the  jurors  while  on  the  jury  conducted 
thonselves  in  all  things  with  decorum,  and 
were  at  no  time  exposed  to  improper  in- 
fluence whereby  their  verdict  might  be  ccm- 
trolled  or  biased  to  the  injury  of  defendant." 
Another  bailiff  testified  that  two  of  the 
jurors  in  that  case,  whose  conduct  was 
challenged  on  account  of  the  use  of  intoxi- 
cating liquors,  took  one  drink  and  no  more, 
and  were  not  influenced  thereby  in  any 
d^ree  that  he  could  perceive,  and  they 
were  known  to  him  to  be  sober  citizens  of 
the  highest  standing  in  the  commimity,  and 


that  during  the  trial  said  jurors  were  never 
at  any  time  subjected  to  any  influence  what- 
ever prejudicial  to  defendant. 

It  thus  appears  that  the  facts  which  in- 
fluenced the  court  to  refuse  to  disturb  the 
verdict  on  account  of  the  alleged  miscon- 
duct of  the  jury  in  the  Dolan  Case  were 
quite  different  from  the  facts  in  the  in- 
stant case.  Here  only  three  of  the  jurors 
out  of  the  twelve  whose  conduct  was  called 
in  question  made  affidavits  to  the  effect  that 
none  of  the  jurors  were  intoxicated  to  a 
visible  extent.  These  jurors  said  that,  so 
far  as  they  were  concerned,  the  whisky  did 
not  have  anything  to  do  with  the  verdict, 
and  they  only  spoke  for  themselves,  because 
they  were  accustomed  to  taking  three 
drinks  of  whisky  every  day.  There  is  no 
testimony  in  the  record  on  the  part  of  the 
other  jurors  to  show  that  the  whisky  drunk 
by  them  did  not  have  some  effect  upon  them, 
and  that  it  did  not  impair  their  faculties 
and  influence  them  in  their  verdict.  There 
was  no  testimony  upon  the  part  of  the  of- 
floers  having  the  jury  in  charge  to  the  effect 
that  the  jury  indulged  in  the  use  of  intoxi- 
cating liquors  only  to  a  moderate  degree, 
and  that  they  were  in  no  respect  under  the 
influence  of  same. 

We  are  of  the  opinion  that  the  use  of 
intoxicating  liquor  by  the  jury  as  shown  by 


drank  a  small  quantity  of  liquor,  and  it 
was  shown  that  he  was  perfectly  sober  and 
attentive  during  the  whole  course  of  the 
trial,  Pratt  v.  People,  56  Ind.  179; 

— where  one  juror  drank  one  glass  of 
beer,  by  which  he  was  not  perceptibly  in- 
toxicated, nor  in  the  least  disqualified  from 
performing  his  duties.  Carter  v.  Ford  Plate 
Glass  Co.  85  Ind.  180; 

— where  one  juror  who  was  not  in  the 
habit  of  drinking  was  ill,  and  took  for  me- 
dicinal purposes  some  brandy  combined  with 
a  curative  agent,  without  medical  advice  or 
prescription,  there  being  no  showing  that 
its  effects  were  intoxicating,  nor  that  the 
faizts  \(ere  not  known  to  defendant  at  the 
time.  State  v.  Morphy,  33  Iowa,  270,  11  Am. 
Kep.  122; 

— where  a  juror  drank  two  glasses  of 
beer  during  an  adjournment  and  eleven 
hours  before  another  session.  Van  Buskirk 
V.  Uaugherty,  44  Iowa,  42; 

— where  jurors  took  a  small  quantity  of 
spirits  and  ginger  at  night  for  medicinal  pur- 
poses, and  a  showing  was  made  that  none 
of  the  jurors  were  at  any  time  under  their 
influence,  O'Neill  v.  Keokuk  &  D.  M.  R. 
Co.  45  Iowa,  546; 

— where  liquor  was  used  by  a  juror  dur- 
ing adjournment  before  submission.  State 
T.  Bruce,  48  Iowa,  530,  30  Am.  Rep.  403; 
State  V.  Livingston,  64  Iowa,  560,  21  N.  W. 
3i; 

— where  a  juror  was  intoxicated  while 
off  duty,  but  there  was  much  evidence  to 
show  that  he  was  not  intoxicated  while  on 
L.R.A.1915C. 


duty.  State  v.  Kennedy,  77  Iowa,  209,  41 
N.  W.  609; 

— ^where  some  jurors  drank  beer  during 
the  trial,  but  before  submission  of  the  case 
to  them,  Hemmi  v.  Chicago  G.  W.  R.  Co. 
102  Iowa,  25,  70  N.  W.  746,  2  Am.  Neg.  Rep. 
128; 

— where  jurors  drank  beer  while  not  de- 
liberating. State  V.  Minor,  106  Iowa,  642, 
77  N.  W.  330; 

— ^where  the  jury  drank  two  bottles  of 
beer  which  were  in  the  jury  room  as  evi- 
dence, after  verdict  was  found,  reduced  to 
writing,  and  signed  by  the  foreman.  State 
V.  Beilly,  108  Iowa,  736,  78  N.  W.  680; 

— ^where  a  juror  admitted  that  he  took 
quinine  and  whisky  for  a  severe  cold,  Gor- 
ham  V.  Sioux  City  Stock  Yards  Co.  118 
Iowa,  749,92  N.  W.  698; 

— where  jurors  used  a  moderate  quantity 
of  intoxicating  liquors  when  not  on  dutv. 
State  V.  Smith,  132  Iowa,  645,  109  N.  W. 
115; 

— where  a  juror  drank  liquor  after  the 
case  had  been  submitted,  but  while  the  jury 
were  separated  for  the  night,  by  permission 
of  the  court,  Larimer  v.  Kelly,  13  Kan.  78 ; 

— where  a  juror  was  under  the  influence 
of  liquor  during  a  recess  of  the  court,  but 
there  was  no  reason  for  thinking  his  con- 
duct improperly  influenced  the  verdict.  State 
V.  Tatlow,  34  Kan.  80,  8  Pac.  267; 

— where  liquor  was  furnished  to  a  jury 
in  moderation,  and  where  none  of  the  jur- 
ors were  shown  to  have  been  at  all  deranged 
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the  uncontradicted  evidence  in  this  case  was 
BO  excessive  as  to  render  all  who  partook  of 
it  absolutely  incapable  of  that  calm,  dispas- 
sionate, and  impartial  consideration  of  the 
case  which  the  law  demands.  It  would  be  a 
travesty  upon  the  administration  <^  ju5tice 
to  permit  a  verdict  to  stand  where  the 
jurors  rendering  it  are  subjected  to  in- 
fluences so  calculated  to  impair  their  reason 
and  inllame  their  passions  and  prejudices. 
It  would  be  impossible  for  jurors  who  in- 
dulged in  intoxicating  liquors  to  the  extent 
shown  in  this  record  to  bring  to  bear  upon 
the  law  and  the  facts  in  the  case  thai  dis- 
criminating and  impartial  judgment  re- 
quired in  the  proper  exercise  of  their  func- 
tions as  jurors.  It  is  a  matter  of  common 
knowledge  that  the  use  of  whisky  contin- 
uously and  in  large  quantities  and  to  ex- 
cess stupifies  the  mental  faculties  and 
impairs  the  reason  and  judgment.  No  one 
who  has  drunk  intoxicants  to  the  extent 
shown  by  many  of  the  jurors  in  this  record 
could  pass  intelligently  upon  the  issues  in 


any  case,  much  lees  in  a  case  where  one's 
life  hangs  in  the  judicial  balance. 

For  the  error  of  the  court  in  refusing  to 
set  aside  the  verdict  on  account  of  the  mis- 
conduct of  the  jury  is  this  particular  alone 
the  judgment  must  be  reversed. 

2.  But  it  was  ako  reversible  error  for 
the  court  not  to  set  aside  the  verdict  on  ac- 
count of  facta  developed  since  the  trial  in 
the  nature  of  newly  discovered  evidence, 
under  the  rule  announced  by  this  court  in 
BuBsey  v.  State,  «0  Arte.  645,  64  S.  W.  288. 
In  that  case  we  held  (quoting  syllabus) : 
"Where  defendant  was  convicted  of  rape 
almost  entirely  upon  the  testimony  of  the 
prosecuting  witness,  who  after  the  trial 
made  an  affidavit  retracting  her  testimony, 
it  was  exTot  to  refuae  a  new  trial  upon  the 
ground  of  newly  discovered  evidence."  The 
jury  would  not  have  been  warranted  in  con- 
victing the  defendant  upon  the  testimony 
alone  of  the  other  witnesses.  The  testimony 
of  th«  prosecutrix  was  essential  to  support 
the  verdict.     In  view  of  the  developments 


by  it.  State  t.  Campbell,  134  lia.  828,  64 
So.  765; 

— where  liquor  was  furnished  in  modera- 
tion to  a  jury  during  a  trial  lasting  five 
days,  none  bemg  furnished  while  they  were 
deliberating  on  the  verdict,  State  v.  Caul- 
field,  23  L*.  Ann.  148; 

— where  no  aj^arent  injurious  conse- 
quences followed  from  the  furnishing  of  a 
moderate  amount  of  whisky  to  the  jury  be- 
cause they  were  tired  and  asked  for  it.  State 
V.  Dorsey,  40  La.  Ann.  739,  5  So.  26; 

— where  some  wine  was  furnished  to  the 
jury  at  their  meal,  but  it  did  not  appear 
that  any  of  the  jurcK's  became  intoxicated. 
State  V.  Bellow,  42  La.  Ann.  686,  7  So.  782; 

— where  a  small  quantity  of  liquor  was 
taken  by  one  juror  as  medicine,  Nichols  v. 
Nichols,  136  Mass.  256; 

— where  two  jurors  in  a  civil  suit  drank 
beer  during  the  reoeeaes  of  the  court,  which 
did  not  unfit  them  for  performing  their 
duties  as  jurors,  Re  Merriman,  108  Mich. 
454,  66  N.  W.  372; 

— where  it  appeared  that  the  bailiff  mere- 
ly took  a  bottle  of  liquor  into  the  jury- 
room  and  one  juror,  who  was  sick,  drank 
some  of  it,  after  which  the  bailiff  carried 
away  the  bottle.  Pope  v.  State,  36  Miss.  121 ; 

— where  a  small  quantity  of  liquor  was 
dnmk  by  a  juror  before  any  testimony  was 
introduced,  and  there  was  no  suggestion 
that  he  exhibits  any  effects  from  it.  Green 
V.  State,  59  Miss.  501 ; 

— where  it  was  not  shown,  nor  could  it 
reasonably  be  claimed,  that  the  mind  of  a 
juror  was  in  the  least  affected  by  a  glass 
of  beer  that  he  drank,  State  v.  Washburn, 
91  Mo.  571,  4  S.  W.  274; 

— whwe  the  liquor  was  taken  during  a 
two-hour  suspension  of  proceedings,  and  it 
did  not  appear  that  excessive  quantities 
were  taken,  Dennisoo  v.  Collins,  1  Cow.  Ill ; 

— where  one  of  the  jurors  drank  spirit- 
L.R.A.1916C.' 


uous  liquor  while  th^  were  separated  by 
permission,  and  it  did  not  i^pear  that  in 
so  doing  he  violated  any  express  direction 
of  the  court,  and  there  was  no  reason  to 
suppose  he  drank  to  excess,  Wilson  v.  Abra- 
hams, 1  HiH,  207; 

— ^where  a  juror,  while  at  the  hotel,  was 
taken  sick  and,  on  the  prescription  of  a  phy- 
sician, small  quantities  of  <^mpagne  and 
spirits  were  administered  to  him  from  time 
to  time  by  the  attendant,  none  being  given 
after  the  jury  retired  to  deliberate.  People 
V.  Pscherhofer,  64  Hun,  483,  19  N.  Y.  Supp. 
483; 

— where  it  was  merely  shown  that  the 
jury  drank  liquors  after  retiring  to  deliber- 
ate, without  a  showing  that  so  much  was 
drtink  as  to  intoxicate  or  affect  any  of  the 
jurors  in  the  least,  Richardson  ▼.  Jones,  1 
Nev.  405; 

— ^tere  one  juror,  while  in  an  anteroom 
apart  from  the  others,  drank  a  small  quan- 
tity of  brandy  as  a  remedy  for  an  ailment 
from  which  he  was  manifestly  suffering, 
Gilmanton  v.  Ham,  38  N.  H.  108; 

— where  it  was  shown  merely  that  a  juror 
drank  intoxicating  liquors,  there  being  no 
suggestion  that  he  became  in  the  slightest 
degree  intoxicated.  State  v.  Miller,  18  N. 
C.   (1  Dev.  &  B.  L.)   500; 

— where  a  juror  was  drunk  during  the 
progress  of  the  trial,  but  it  did  not  appear 
that  his  mind  was  obscured  by  liquor  while 
performing  his  duties  as  a  juror.  Sharp  v. 
Johnston,  4  Mo.  App.  576; 

— where  the  use  by  the  jury  of  intoxicat- 
ing liquor  was  not  excessive,  and  no  member 
was  in  the  least  under  the  influence  of  it, 
State  V.  Upton,  20  Mo.  397;  State  v.  West, 
69  Mo.  401,  33  Am.  Rep.  506;  State  v. 
Baker,  74  Mo.  292,  41  Am.  Rep.  314;  SUte 
V.  Spaugfa,  200  Mo.  671,  98  S.  W.  65;  State 
V.  Cucuel,  31  N.  J.  L.  249; 

— where  the  jury  drank  a  small  quantity 
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concerning  her  evidence,  aet  forth  in  the 
statement,  we  are  of  the  opinion  that  the 
appellant  should  have  another  opportunity 
to  present  his  cause  to  jurors  who,  during 
the  progress  of  trial  and  while  deliberating 
upon  their  verdict,  do  not  indulge  in  the 
excessive  use  of  intoxicating  liquors. 

The  cause  is  therefore  reversed  and  re- 
manded for  a  new  triaL 


NORTH  DAKOTA  SUPREME  COURT. 

STATE  OF  NORTH  DAKOTA,  Respt., 

V. 

ROBERT  AFPLEGATE,  sometimes  known 
as  Bob  Applegate,  Appt. 

(28  N.  D.  38S,  149  N.  W.  356.) 

Crimlmil  law  —  conaamption  of  beer  by 
Jury  —  new  trial. 
The  deliberations  of  a  jury  in  a  criminal 


Headnote  by  Bkucs,  J. 


action  are  presumed  to  continue  not  only  up 
to  the  time  that  their  verdict  is  signed  and 
agreed  upon,  but  long  enough  to  allow  their 
polling  if  a  poll  is  desired,  and  prejudice 
will  be  presumed  to  the  defendant  where  it 
is  shown  that  three  bottles  of  beer  which 
were  introduced  in  evidence  in  a  prosecution 
for  maintaining  a  common  nuisance  under 
the  liquor  laws  of  North  Dakota,  and  which 
were  taken  by  the  jury  into  their  room,  were 
found  empty  at  the  time  that  such  jury  re- 
ported that  they  had  arrived  at  a  verdict; 
and  where  such  prejudice  has  not  been  over- 
come by  competent  evidence,  a  reversal  will 
be  ordered,  even  though  the  taking  of  the 
exhibits  into  the  jury  room  was  not  objected 
to  by  counsel  for  defendant. 

(October  22,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Divide  Coun- 
ty convicting  him  of  maintaining  a  common 
nuisance,  and  from  an  order  denying  a  mo- 
tion for  new  trial.     Reversed. 

The  facts  are  stated  in  the  opinion. 


of  liquor  after  retiring  to  consider  the  ver- 
dict, and  it  appeared  that  no  intoxication 
or  any  mental  or  other  unfitness  resulted. 
Territory  v.  Burgess,  8  Mont.  57,  1  L.RJL 
808,  19  Pae.  658; 

— where  a  juror  drank  a  small  quantity 
of  liquor  during  a  recess  for  the  night.  An- 
keny  v,  Bawhottser,  2  Neb.  (Unof.)  32,  95 
N.  W.  1053; 

— where,  after  the  retirement  of  the  jury, 
four  jurors  drank  whisky  from  a  fladc 
which  one  juror  had  in  his  pocket,  none  of 
them  being  in  any  degree  under  its  influence. 
State  V.  Bailey,  100  N.  C.  628,  6  S.  E.  372; 

— ^where  one  juror  drank  liquor,  and  it 
did  not  appear  that  accused  was  injured 
by  the  misconduct.  State  v.  Dougherty,  1 
Ohio  Dec.  Reprint,  37,  1  West,  lu  J.  271; 

— where  some  jurors,  while  separated  for 
the  night,  drank  liquor,  but  not  to  excess, 
and  there  was  no  showing  that  it  in  any 
way  a£fected  their  capacity  to  serve  and  de- 
liberate as  jurors.  Easterly  v.  Oater,  17 
Okla.  93,  87  Pao.  853,  10  Ann.  Cas.  888; 

— where  the  jurors  were  furnished  with 
liquors  during  meals,  but  not  in  such  quan- 
tities as  would  render  it  probable  that  they 
would  be  affected  thereby,  and  no  effect 
was  in  fact  observable,  C«n.  T.  Salyards, 
13  Pa.  Co.  Ct.  470; 

— ^where  a  juror  drank  an  undisclosed 
quantity  of  whisky  on  two  occasions  just 
before  being  called  and  aoeepted  as  a  juror, 
there  being  nothing  to  indicate  that  he  was 
intoxicated  or  that  he  drank  any  intoxicat- 
ing liquor  thereafter,  State  v.  Andre,  14 
8.  D.  216,  84N.  W.  783; 

— where  the  jurors  drank  a  small  quantity 
ef  liquor  with  their  meals,  and  there  were 
other  slight  irregularities.  Stone  t.  State, 
4  Humph.  27; 

— ^where  several  bottles  of  ardent  spirits 
were  furnished  to  the  jurors  during  the 
trial,  and  they  drank  somewhat  freely, 
L.R.A.1916C. 


but  none  were  intoxicated,  Bowe  v.  State, 
11  Humph.  491; 

— where  there  was  not  the  slightest  evi- 
dence that  any  juror  was  in  any  degree 
rendered  incompetent  or  less  capable  of  an 
intelligent  discharge  of  his  duties,  King  v. 
SUte,  91  Tenn.  618,  20  8.  W.  169; 

— ^where  the  use  of  liquor  was  moderate 
and  no  juror  became  affected  thereby,  Sher- 
man V.  State,  125  Tenn.  19,  140  S.  W.  209 : 

— where  the  jurors  were  not  so  intoxicated 
as  to  renaer  it  probable  that  their  verdict 
was  influenced  thereby,  Tuttle  v.  State,  6 
Tex.  App.  666;  Allen  t.  State,  17  Tex. 
App.  637;  Rider  v.  State,  26  Tex.  App.  334, 
9  S.  W.  688;  Stewart  v.  State,  31  Tex.  Crim. 
Rep.  163,  19  8.  W.  908;  Brown  v.  Stete, 
45    Tex.    Crim.    Rep.    139,    75    S.    W.    33; 

— where  the  use  is  moderate^  Thompson 
V.  Com.  8  Gratt.  637; 

— where  the  quantity  of  liquor  which  the 
jury  drank,  and  the  time  when  they  drank 
it,  were  shown,  and  they  furnished  no  rea- 
sonable ground  for  suspicion  that  their 
verdict  was  influenced  or  their  judgment  in 
any  degree  affected  tiiereby,  Roman  v.  State, 
41  Wis.  312; 

— where  it  appeared  that  two  of  the  jurors 
partook  of  intoxicating  liquors  at  their  own 
expense,  there  being  no  contention  that  the 
quantity  taken  was  sufficient  to  produce 
any  intoxicating  effect,  Reg.  v.  McClung,  1 
Terr.  L.  Rep.  379. 

Affidavits  merely  stating  that  after  the 
jury  had  retired  to  deliberate,  several  bot- 
tles resembling  beer  bottles  were  seen  on  a 
table  in  the  jury  room,  together  with  affi- 
davits of  members  at  the  jury  that  during 
the  evening  a  few  bottles  of  beer  were  con- 
sumed, that  only  a  small  quantity  was  taken 
by  any  one  jnror,  and  no  one  waa  even 
slightly  affected  by  it,  and  that  shortly  after 
consuming  it  they  retired  for  the  night  and 
agreed  upcm  and  rendered  their  verdict  the 
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Mr.  C.  E.  Brace,  for  appellant: 

The  reception  by  the  jury  of  evidence  out 
of  court  will,  if  influential  in  determining 
the  verdict,  require  the  grant  of  a  new 
trial;  but  the  verdict  will  not  be  disturbed 
if  it  was  not  affected  by  such  improper  evi- 
dence. 

17  Am.  A  Eng.  Enc.  Law,  2d  ed.  1237; 
12  Enc.  PI.  &  Pr.  584. 

If,  at  any  time  before  an  agreement  is 
reached,  a  juror  makes  a  statement  to  his 
fellow  jurors  based  upon  his  prior  personal 
knowledge,  and  having  a  material  bearing 
on  the  subject  of  their  deliberations,  the 
verdict  is  vitiated  thereby. 

Falls  City  v.  Sperry,  68  Neb.  420,  94  N. 
W.  529,  4  Ann.  Cas.  272;  Winslow  v.  Mor- 
rill, 68  Me.  362;  Bowler  v.  Washington,  62 
Me.  302;  Eastwood  v.  People,  3  Park.  Grim. 
Rep.  25;  Flanders  v.  Mullin,  73  Vt.  276, 
50  Atl.  1055;  Consolidated  Ice-Mach.  Co. 
V.  Trenton  Hygeian  Ice  Co.  57  Fed.  898; 
People  V.  Conkling,  111  Cal.  627,  44  Pac. 
314;  Wilson  v.  United  States,  53  C.  C.  A. 
652,  116  Fed.  484;  Heffron  v.  Gallupe,  65 
Me.  568;  Thompson  v.  Mallet,  2  Bay,  94. 


The  rule  forbidding  the  jury  to  receive 
evidence  out  of  court  renders  it  improper 
for  jurors  to  make  experiments  for  the  pur- 
pose of  testing  the  truth  or  weight  of  the 
evidence,  and  the  making  of  such  experi- 
ments will  generally  be  a  good  ground  for 
a  new  trial. 

12  Enc.  PI.  ft  Pr.  590;  Pierce  v.  Brennan, 
83  Minn.  422,  86  N.  W.  417;  Wilson  v. 
United  States,  63  C.  C.  A.  652,  116  Fed. 
484;  Galloway  v.  State,  42  Tex.  Crim.  Rep. 
380,  57  S.  W.  658;  State  v.  Reilly,  108 
Iowa,  735,  78  N.  W.  680;  SUte  v.  Robidou, 
20  N.  D.  518,  128  N.  W.  1124,  Ann.  Cas. 
1912D,  1015. 

Mr.  George  P.  Homnes,  for  the 
State: 

The  questions  presented  by  the  moving 
affidavit  upon  a  motion  for  a  new  trial  upon 
the  grounds  of  misconduct  of  jurors  are 
questions  of  fact  for  determination  by  the 
lower  court,  and  the  supreme  court  will  not 
reverse  the  findings  of  the  lower  court,  ex- 
cept for  manifest  abuse  of  discretion  in 
denying  the  motion. 

State  V.  Salverson,  87  Minn.  40,  91  N.  W. 


next  day,  did  not  make  a  showing  requiring  | 
a  new  trial,  under  a  statute  providing  for  , 
a  new  trial  "where  any  juror  at  any  time  1 
during  the  trial,  or  after  retiring,  may  have 
become  so  intoxicated  as  to  render  it  prob- 
able   his    verdict    was    influenced    thereby. 
But  the  mere  drinking  of  liquor  by  a  juror 
shall  not  be  sufficient  grounds  for  granting 
a  new  trial."     Levy  v.  Territory,  13  Ariz. 
425,  115  Pae.  415. 

While  in  State  v.  Reed,  3  Idaho,  754,  35 
Pae.  706,  the  court  said:  "While  the  per- 
mitting of  intoxicating  liquors  to  be  fur- 
nished to  a  jury  engaged  in  the  trial  of  a 
criminal  case  is  strongly  disapproved,  ex- 
cept in  cases  of  actual  necessity,  the  in- 
dulgence therein  to  a  limited  extent,  imder 
the  direction  of  the  judge  of  the  trial  court, 
before  the  case  is  submitted,  is  not,  in  the 
absence  of  any  evidence  of  overindulgence 
in,  or  apparent  effect  from,  the  use  of  such 
liquor  by  or  upon  any  member  of  the  jury, 
deemed  reversible  error,"  in  the  later  case 
of  Bernier  v.  Anderson,  8  Idaho,  675,  70 
Pac.  1027,  the  court,  though  refusing  to 
hold  that  the  furnishing  to  the  jury  of  con- 
siderable liquor  was,  under  the  circum- 
stances, ground  for  a  new  trial,  laid  down, 
as  a  modification  of  State  v.  Reed,  supra, 
a  rule  that  it  is  error  to  permit  a  juror  to 
use  intoxicating  liquor  during  the  trial 
or  the  deliberations  of  the  jury,  unless  it  is 
done  with  the  permission  of  the  court,  upon 
the  prescription  of  a  practising  physician. 

In  People  v.  Van  Horn,  119  Cal.  323,  51 
Pac.  538,  the  court  said  it  would  be  pre- 
.posterous  to  set  aside  a  verdict  because 
some  of  the  jurors  took  a  small  drink  of 
whisky  at  a  hotel  before  supper,  when  it 
abundantly  appeared  that  not  one  of  them 
was  intoxicated  or  affected  in  any  way  by 
what  he  drank. 
L.R.4.1015C. 


The  act  of  the  officer  in  charge  of  the  jury 
tn  permitting  them  to  drink  intoxicating 
liquors  is  reprehensible  and  punishable,  but 
will  not  vitiate  the  verdict.  Davis  v.  Peo- 
ple, 10  111.  74. 

In  Com.  V.  Rob^,  12  Pick.  496,  the  court 
refused  to  set  aside  a  verdict  because  the 
jurors  were  furnished  with  refresliments, 
including  cider,  but  said  that  in  a  case 
where  ardent  spirits  were  furnished  it  would 
be  proper  to  set  the  verdict  aside. 

In  Jack  V.  State,  26  Tex.  1,  in  which  no 
circumstances  appear,  the  court  expressed 
its  opinion  that  the  juror  in  question  w<u) 
not  so  much  under  the  influence  of  liquor 
at  any  time  during  the  trial  as  to  render 
it  probable  that  bis  verdict  was  influenced 
thereby,  so  as  to  require  a  new  trial. 

In  Webb  v.  SUte,  5  Tex.  App.  596,  the 
court  disapproved  of  the  permitting  of  jur- 
ors to  have  and  drink  several  bottles  of  whis- 
ky, and  said  that  bad  any  one  qf  them  be- 
come intoxicated  to  such  an  extoit  as  to 
render  it  probable  that  his  verdict  was  in- 
fluenced thereby,  it  would  have  been  the 
duty  of  the  court  below  to  grant  a  new  trial. 

In  Henry  v.  Ricketts,  1  Cranch,  C.  C.  645, 
Fed.  Cas.  No.  6,385,  though  the  bailiff  tes- 
tified that  two  jurors  left  the  jury  room  at 
night  and  were  intoxicated,  and  that  spir- 
ituous liquors  were  sent  to  the  jurors  in 
their  blankets,  the  court  refused  to  grant 
a  new  trial. 

And  in  Gordon  v.  Louisville,  St.  L.  ft  T. 
R.  Co.  16  Ky.  L.  Rep.  713,  29  S.  W.  321,  in 
denying  a  new  trial  because  of  the  intoxi- 
cation of  a  juror,  the  court  said:  "It  does 
not  sufficiently  appear  that  the  juror  was  so 
drunk  as  to  be  incapable  of  properly  decid- 
ing the  case,  and  besides  it  is  not  likely  that 
the  jury  were  controlled  or  would  be  con- 
trolled by  one  drunken  juror,  if  such  a  juror 
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1,  12  Am.  Crim.  Rep.  644;  Hewitt  t. 
Pioneer-Press  Co.  23  Minn.  178,  23  Am.  Rep. 
«80;  State  t.  Floyd,  61  Minn.  467,  63  N. 
W.  1096. 

Receiying  evidence  out  of  court  relating 
to  a  matter  not  in  dispute  would  be  imma- 
terial, and  could  in  no  way  prejudice  de- 
fendant's rights. 

Siemsen  v.  Oakland,  S.  L.  k  H.  Electric 
R.  Co.  134  Cal.  494,  66  Fac.  672. 

When  the  defendant  made  no  objection  to 
the  taking  of  the  exhibits  to  the  jury  room, 
be  should  make  such  a  showing  of  the  fact 
of  misconduct  as  would  raise  the  presump- 
tion of  prejudice,  otherwise  the  court  must 
disregard  the  allied  misconduct  of  the 
jurors. 

Ibid.;  People  T.  Rowell,  133  Cal.  39,  65 
Pac.  127 ;  1  Hayne,  New  Trial  &  App.  §  67, 
p.  321. 

Every  irregularity  which  would  subject 
the  juror  to  censure,  whether  in  drinking 
intoxicating  liquor,  separating  from  his  fel- 
lows, or  the  like,  should  not  overturn  the 
verdict,  unless  there  is  some  reason  to  sus- 


pect that  the  irregularity  may  have  had  an 
influence  on  the  final  result. 

1  Hayne,  New  Trial  &  App.  §  70,  p.  353 ; 
State  V.  Robidou,  20  N.  D.  618,  128  N.  VV. 
1124,  Ann.  Cas.  1912D,  1016;  Wilson  ▼. 
Abrahams,  1  Hill,  207. 

And  if  it  appears  that  the  quantity  of 
liquor  was  limited,  and  the  court  can  de- 
termine with  reasonable  certainty  that  the 
drinking  had  no  effect  whatever  upon  the 
verdict,  the  verdict  should  not  be  set  aside. 

1  Hayne,  New  Trial  &  App.  §  70,  p.  353; 
Wilson  V.  Abrahams,  1  Hill,  207 ;  People  ▼. 
Sansome,  08  Cal.  235,  33  Pac.  202;  Jones 
V.  People,  6  Colo.  432,  45  Am.  Rep.  526; 
May  V.  People,  8  Colo.  210,  6  Pac.  816; 
Underwood  v.  Old  Colony  Street  R.  Co.  31 
R.  I.  263,  76  Atl.  766,  Ann.  Cas.  1912A, 
1318. 

Bruce,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  in  this  case  was  convicted  of 
the  crime  of  keeping  and  maintaining  a  com- 
mon nuisance  under  the  liquor  laws  of  this 
state.     During  the  trial  of  the  action  the 


was  among  their  number."  The  implication 
contained  in  this  statement  of  the  court, 
that  a  verdict  might  be  sustained  though  a 
juror  was  so  intoxicated  as  to  be  incapable 
of  properly  performing  his  duties  as  a  juror, 
because  it  would  not  be  likely  that  one 
drunken  juror  would  control  the  verdict  of 
the  others,  is  certainly  remarkable,  if  so 
intended,  and  would  seem  to  ignore  the  well- 
established  rule  that  parties  are  entitled  to 
have  their  case  considered  by  all  of  the  jur- 
ors. It  is  in  strong  contrast  with  Davis 
V.  Cook,  and  State  v.  Ned,  supra,  II.  c,  hold- 
ing that  intoxicati<m  of  one  juror  would  be 
ground  for  a  new  trial,  though  by  statute 
the  concurrence  of  nine  jurors  only  was  suf- 
ficient. 

And  in  this  connection  the  court  in  Peo- 
ple V.  Schad,  58  Hun,  571,  12  N.  Y.  Supp. 
60S,  said:  "Whether  it  be  the  intellect  of 
one  or  more  of  the  twelve  which  has  been 
clouded  or  unbalanced  by  the  use  of  alco- 
holic stimulants,  the  effect,  in  either  case, 
must  be  equally  fatal  to  the  verdict  ren- 
dered." 

In  Richmond  v.  Wise,  1  Vent.  124,  the 
fact  that  jurors  had  wine  while  deliberating 
upon  their  verdict  was  held  not  ground  for 
a  new  trial,  it  not  being  furnished  by  par- 
ties to  the  case. 

The  fact  that  the  jury  had  liquor  in  the 
jury  room  without  drinking  any  is  no 
ground  for  a  new  trial.  Gilmer  v.  Cameron, 
1  Ga.  Dec.  pt.  1,  p.  142. 

III.  Discretion  of  trial  court. 

In  the  absence  of  evidence  of  abuse  of 
discretion  by  the  trial  judge  in  determining 
whether  or  not  to  grant  a  new  trial  because 
of  the  use  of  intoxicating  liquors  by  the 
jury,  the  appellate  courts  will  not  ordinarily 
overrule  his  decision. 
L.R.A.1916C. 


Thus,  in  Pelham  v.  Page,  6  Ark.  535, 
where  a  motion  for  a  new  trial  was  made  on 
the  ground  that  three  of  the  jury  were  intox- 
icated during  the  trial,  as  stated  in  the  af- 
fidavit of  a  bystander,  and  overruled  by  the 
trial  court,  the  appellate  court  held  that 
the  showing  was  insuflScient  to  warrant 
their  setting  aside  the  verdict,  saying  that 
as  the  jurors  were  in  the  presence  of  the 
court  during  the  trial,  it  was  to  be  presumed 
that  if  they  had  been  too  much  intoxicated 
to  comprehend  the  testimony,  the  court 
would  not  have  proceeded  with  the  triaL 
Furthermore,  inasmuch  as  defendant  did 
not  impeach  the  justice  of  the  verdict,  or  in- 
corporate the  evidence  taken  during  the  trial 
into  the  record,  the  appellate  court  would 
presume  that  the  verdict  was  in  accordance 
with  justice  and  affirm  it. 

Where  the  trial  judge  who  heard  the  mo- 
tion for  new  trial  was  an  eyewitness  of  the 
condition  of  the  juror,  his  attention  being 
directly  called  to  him  at  the  time  it  was 
claimed  he  was  intoxicated,  and  defendant's 
attorneys  did  not  even  present  their  own  af- 
fidavits to  establish  the  facts  claimed,  the 
action  of  the  trial  court  in  overruling  the 
motion  was  sustained.  People  t.  Tucker, 
117  Cal.  228,  49  Pac.  134. 

Where  the  evidence  as  to  the  intoxication 
of  a  juror  is  conflicting,  and  the  trial  judge, 
who  had  the  best  opportunity  of  observing 
the  condition  of  the  juror,  has  found  that  he 
was  not  incapacitated,  tiie  appellate  court 
cannot  disturb  the  finding.  People  v.  Sul- 
livan, 129  Cal.  557,  62  Pac.  101. 

Where  a  juror  became  intoxicated  dur- 
ing the  night  while  he  was  off  duty,  though 
there  was  no  evidence  that  he  was  under  the 
influence  of  liquor  during  the  session  of 
the  court,  the  discretion  of  the  trial  judge 
in  granting  a  new  trial  will  not  be  inter- 
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state  offered  in  eTidence  three  bottles  which 
it  claimed  contained  beer;  and  which  it 
also  claimed  were  purchased  from  the  de- 
fendant as  charged  in  the  information.  The 
case  comes  up  on  the  judgment  roll  alone,  so 
we  do  not  know  what  the  evidence  was,  but 
the  record  shows  a  plea  of  not  guilty,  which 
put  to  Issue  all  of  the  material  allegations 
of  the  complaint,  and  both  under  the  plea 
and  the  charge  of  the  court  it  was  necessary 
for  the  state  to  prove,  and  for  the  jury  to 
find,  that  the  contents  of  the  bottles  were 
actually  beer.  When  the  jury  retired  to 
deliberate  on  the  verdict,  the  court  sent  to 
the  jury  room  with  the  jury  the  three  bot- 
tles with  their  contents,  but  it  did  not  cau- 
tion the  jury  not  to  open  the  said  bottles 
or  to  experiment  with  them.  Xo  objection, 
however,  seems  to  have  been  made  by  the  de- 
fendant to  the  court's  action  in  this  re- 
spect. When  the  bailiff  was  notified  by 
the  jurymen  that  they  had  arrived  at  their 
verdict,  and  when  he  opened  the  door  of 
the  jury  room  to  obtain  the  same,  he  found 
the  three  bottles  empty.  His  affidavit  is  as 
follows:  "John  Weeding,  being  first  duly 
sworn,  on  his  oath  says  that  he  was  one  of 


the  bailiffs  in  regular  attendance  upon 
the  special  January,  1914,  term  of  said  dis- 
trict court,  and  that  as  such  he  was  duly 
sworn  as  a  bailiff  to  take  charge  of  the 
jury  impaneled  and  sworn  to  try  the  above 
entitled  action  upon  their  retirement  for 
the  consideration  of  their  verdict;  that  upon 
the  retirement  of  said  jury  to  the  jury  room, 
there  was  taken  with  said  jury  to  the  said 
jury  room,  among  the  exhibits  introduced 
in  evidence  in  said  action,  three  bottles, 
commonly  known  as  quart  bottles,  alleged 
by  the  state  to  contain  an  intoxicating 
liquor  commonly  known  as  beer,  and  that 
the  said  three  bottles  were  left  by  the  bailiffs 
in  charge  of  said  jury  in  the  jury  room  with 
the  said  jury  during  their  deliberations  up- 
on their  verdict.  That  upon  his  being  no- 
tified by  the  said  jury  that  they  had  arrived 
at  their  verdict,  and  upon  the  opening  of 
the  said  jury  room  by  the  bailiff  in  charge 
of  said  jury,  said  affiant,  as  one  of  said 
bailiffs,  discovered  that  the  said  three  bot- 
tles had  been  opened  by  some  of  said  jury- 
men during  their  deliberations  upon  their 
verdict,  and  that  he  verily  believes,  from  his 
knowledge  of  the  facts  and  from  the  state- 


fered  with.  Fairchild  v.  Snyder,  43  Iowa, 
23. 

The  affirmative  finding  of  the  trial  court 
based  partly  upon  his  own  observation, 
that  a  juror  was  guilty  of  misconduct  in 
the  use  of  intoxicating  liquors  during  the 
trial,  will  seldom  be  interfered  with.  Oar- 
lisle  ▼.  Council  Bluffs,  151  Iowa,  181,  130 
N.  W.  813, 

Whether  the  misconduct  of  the  jury  in 
drinking  intoxicating  liquor  was  prejudicial 
is  a  question  of  fact  for  the  ^ial  court, 
and  will  not  be  reviewed  by  an  appellate 
court,  which  deals  solely  with  questions  of 
law.    State  v.  Brunetto,  13  La.  Ann.  45. 

Where  the  evidence  was  in  decided  con- 
flict as  to  whether  a  juror  drank  so  much 
as  to  affect  his  mental  faculties,  it  is  a  ques- 
tion of  fact  for  the  trial  court  solely,  but 
he  should  not  hesitate  to  set  aside  the  ver- 
dict in  a  criminal  case  when  there  is  even 
a  suspicion  that  any  juror  was  in  the  least 
affected  by  intoxicating  liquor  during  the 
progress  of  the  trial  or  the  deliberation 
upon  the  verdict.  State  v.  Jones,  7  Nev. 
408. 

IT.  When  ohiection  must  Ite  made. 

A  party  who  wishes  to  take  advantage 
of  the  fact  that  the  jury  has  used  intoxi- 
cating liquors  must  act  promptly  upon  dis- 
covering the  misconduct. 

He  should,  upon  seeking  a  new  trial,  show 
that  he  was  not  aware  of  the  misconduct 
before  the  verdict  was  rendered.  Alabama 
Lumber  Co.  v.  Cross,  152  Ala.  562,  126  Am. 
St.  Rep.  55,  44  So.  563. 

He  cannot,  knowing  of  the  intoxication 
of  a  juror  during  the  trial,  take  a  chance 
on  a  favorable  verdict,  and  then  avail  him- 
L.R.A.1915C. 


self  of  it  after  the  rendition  of  a  verdict 
against  him.  Ipswitch  v.  Fernandez,  84 
Cal.  630,  24  Pac.  298. 

If  a  juror  is  palpably  intoxicated  during 
the  trial,  defendant  should  object  before  the 
jury  retires.  People  v.  Deegan,  88  CaL  602, 
26  Pac.  500. 

An  attorney  who  observes  that  a  juror 
is  intoxicated  during  the  progress  of  a  trial, 
but  does  not  call  the  attrition  of  the  court 
to  his  condition  and  have  him  discharged, 
or  the  case  continued  until  the  juror  is  in 
condition,  waives  the  misconduct  and  can- 
not liave  a  new  trial.  £wing  v.  Lunn,  22 
S.  D.  05,  116  N.  W.  627. 

Having  proceeded  with  the  trial  after 
knowing  that  one  of  the  jurors  was  under 
the  influence  of  intoxicants,  defendant  can- 
not assign  error,  even  though  the  court 
knew  the  facts  and  punished  the  juror. 
Richardson  v.  Foster,  73  Miss.  12,  55  Am. 
St.  Rep.  481,  18  So.  573. 

In  Harris  v.  State,  61  Miss.  304,  the  conrt 
refused  to  investigate  the  drunkenness  of  a 
juror  before  he  was  called  to  sit  on  the  jury, 
where  it  was  not  shown  that  defendant's 
counsel,  as  well  as  defendant,  was  ignorant 
of  such  misconduct  before  the  trial  began. 

But  the  right  to  object  to  a  juror  because 
of  his  intoxication  while  the  trial  was  in 
progress  on  one  day  was  not  waived  by  wait- 
ing till  the  convening  of  court  on  the  next 
day.  Underwood  v.  Old  Colony  Street 
R.  Co.  31  R.  I.  253,  76  Atl.  766,  Ann.  Cas. 
1012  A,  1318. 

And  by  consenting  to  take  a  juror  in  the 
morning  in  his  then  intoxicated  condition, 
a  party  does  not  consent  that  he  should 
drink  any  more  intoxicants  during  the  trial. 
Jackson  v.  Jackson,  40  6a.  160.      B.  L.  S. 
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ment  made  to  him  by  the  8aid  jurymen 
thereafter,  that  the  said  contents  of  the 
said  exhibits  were  drunk  by  certain  of  the 
Jurymen  impaneled  and  sworn  to  try  said 
action  during  deliberations  of  the  said  jury 
upon  their  verdict,  and  while  in  their  jury 
room  for  that  purpose;  and  affiant  further 
avers  that  the  said  bottles,  taken  to  the  said 
jury  room  as  aforesaid  and  emptied  of  their 
contents  as  aforesaid,  were  taken  empty  into 
open  court  by  the  bailiffs  in  attendance  upon 
said  jury,  and  when  the  said  jury  returned 
into  open  court  to  render  their  verdict." 

If  the  jury  drank  the  contents  of  the  bot- 
tles in  order  to  test  its  qualities  as  an  in- 
toxicant, they  clearly  violated  the  law,  as 
they  had  no  right  to  try  any  such  experi- 
ment. Consolidated  Ice-Mach.  Co.  v.  Tren- 
ton Hygeian  Ice  Co.  (C.  C.)  67  Fed.  898; 
People  V.  Conkling,  111  Cal.  627,  44  Pac. 
S14.  Even,  if  they  drank  it  from  a  spirit 
of  bravado,  prejudice  will  be  presumed. 

There  is  no  merit  in  the  contention  of 
counsel  for  the  state  that  in  this  case  there 
was  no  proof  that  the  contents  of  the  bottles 
were  drunk  during  the  deliberations  of  the 
jury,  or  before  they  had  signed  their  ver- 
dict. The  affidavit  of  the  bailiff  clearly 
shows  that  it  was  drunk  before  the  jury 
notified  him  that  they  had  arrived  at  a 
verdict,  and  their  deliberations  in  the  eyes 
of  the  law  must  be  presumed  to  have  con- 
tinued not  only  up  to  such  time,  but  up  to 
the  time  that  their  verdict  was  returned 
in  open  court,  and  in  fact  imtil  after  the 
jury  had  been  polled  if  a  poll  had  been  de- 
manded. Up  to  this  time,  indeed,  any  jury- 
man might  have  withdrawn  his  signature 
and  repudiated  his  action.  It  is  not  even 
necessary  to  decide  the  case  on  the  ground 
that  the  jury  wrongfully  experimented  with 
the  evidence.  Both  parties  have  a  right  to 
the  cool,  dispassionate,  and  unbiased  judg- 
ment of  each  juror,  and  the  rule  seems  to  be 
well  established  that  prejudice  will  be  pre- 
sumed if  liquor  is  drunk  after  the  jury  has 
retired  to  consider  the  case.  State  v.  Baldy, 
17  Iowa,  39;  Berry  v.  Berry,  31  Iowa,  415; 
State  V.  Reilly,  108  Iowa,  736,  78  N.  W.  680; 
SUte  V.  BuUard,  16  N.  H.  139;  People  v. 
Douglass,  4  Cow.  36,  16  Am.  Dec.  332;  Hose 
V.  Smith,  4  Cow.  17,  15  Am.  Dec.  331;  Gam- 
ble V.  State,  44  Fla.  429,  60  L.R.A.  547,  103 
Am.  St.  Bep.  150,  33  So.  471,  1  Ann.  Cas. 
285,  12  Am.  Crim.  Rep.  638;  Jones  v.  State, 
13  Tex.  168,  62  Am.  Dec.  550;  Davis  v. 
State,  35  Ind.  496,  9  Am.  Rep.  760;  Leigh- 
ton  V.  Sargent,  31  N.  H.  119,  64  Am.  Dec. 
323;  Ryan  v.  Harrow,  27  Iowa,  494,  1  Am. 
Sep.  302;  Dolan  v.  State,  40  Ark.  454; 
Creek  v.  State,  24  Ind.  151 ;  State  v.  Bruce, 
48  Iowa,  630,  30  Am.  Rep.  403;  State  v. 
Madigan,  57  Minn.  425,  59  N.  W.  400; 
State  V.  Greer,  22  W.  Va.  800. 
LJt.A.1916C. 


We  realize  that  some  authorities  hold 
that  prejudice  will  not  be  presumed,  but 
must  be  affirmatively  shown.  See  12  Cyc. 
726.  We  refuse  to  follow  these  cases,  how- 
ever, as  it  is  very  difficult  for  us  to  see  how 
the  defendant  can  generally,  and  especially 
where  the  misconduct  takes  place  solely 
within  the  jury  room,  furnish  the  required 
proof.  The  rule  is  well  established  that  a 
juryman  will  not  be  allowed  to  impeach  his 
own  verdict.  Counsel  for  the  defendant  in 
the  case  at  bar  produced  all  the  evidence 
that  it  was  possible  for,  him  to  obtain  and 
to  introduce.  It  would  have  been  competent, 
it  is  true,  for  the  state,  the  verdict  luiving 
been  once  attacked,  to  have  produced  evi- 
dence in  support  thereof,  even  though  it 
came  from  the  jurymen  themselves,  but 
this  it  failed  to  do.  The  presumption  of 
prejudice,  therefore,  prevails,  as  there  is 
no  proof  to  overcome  it. 

The  judgment  of  the  District  Court  is  re- 
versed and  the  cause  is  remanded  for  fur- 
ther proceedings  acc«Mrding  to  law. 


COSSECnCVT  SUPKBMX:  OOUBT  OF 
ERRORS. 

CURTIS  C.  COOK,  Appt, 

V. 

PACKARD  MOTOR  CAR  OOMPAI^  OF 
NEW  YORK. 

(88  Conn.  590,  92  Atl.  413.) 

Appeal  —  proper  presentation  of  qnes- 
tlons. 

1.  Mere  certification  of  the  evidence  and 
charge  of  the  court  does  not  properly  pre- 
sent the  question  of  wrongful  direction  of 
a  verdict,  or  of  error  in  the  charge  of  the 
court. 

Pleading   —   expunging   allegations   — 
Immateriality. 

2.  An  allegation  in  an  action  for  injuring 
an  automobile  and  depriving  the  owner  of 


Note,  —  Measure  of  damages  1<tr  dam.' 
age  to  automoMle  used  for  pleasure. 

Some  courts  have  refused  to  allow  a  re- 
covery for  the  "usable  value^'  of  a  pleasure 
automobile  while  it  is  being  repaired,  when 
the  owner  did  not  hire  another  car  to  take 
its  pla«e. 

Thus,  it  has  been  held  that  no  recovery  for 
the  rental  value  of  a  damaged  automobile 
can  be  had  where  it  appears  that  the  ma- 
chine was  used  only  for  pleasure,  and  it  is 
not  shown  that  the  plaintiff  hired  another 
to  take  its  place  while  repairs  were  being 
made,  or  that  it  was  an  article  of  constant 
and  daily  use  whose  usable  value  was  known 
and  readily  ascertained.  Bondy  v.  New 
York  City  R.  Co.  56  Misc.  602,  107  N.  Y. 
Supp.  31.  The  court  said:  "It  is  urged 
upon   this  appeal   that  such   damages  are 
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its  use,  that  defendant  sold  and  delivered 
the  car  to  plaintiff  at  a  certain  time  for  a 
certain  price,  cannot  be  expunged  for  im- 
materiality and  irrelevancy. 
Appeal  —  harmless  error  ^  expunging 
allegations  In  complaint. 

3.  Error  in  expunging  allegations  in  a 
complaint  is  immaterial  if  evidence  is  re- 
ceived upon  the  question. 

Damages    —    injury    to    automobile    ^ 
loss  of  use. 

4.  Damages  for  loss  of  use  of  an  auto- 
mobile may  be  allowed  against  one  vrho 
negligently  injures  it,  although  the  owner 
intended  to  use  it  only  for  pleasure,  and  not 
for  rent  or  profit. 

Evidence  —  rental  value  of  automobile 
^  damages. 

5.  Evidence   of   the   rental   value   of   an 


automobile  is  admissible  upon  the  question 
of  the  compensation  to  be  awarded  the  own- 
er for  being  deprived  of  its  use  through  an- 
other's negligence,  although  he  did  not  in-- 
tend  to  rent  it  or  use  it  for  profit. 
Damages  —  Injury  to  automobile  —  loss 

of  services  of  chauffeur. 

6.  The  reasonable  amount  which  the  own- 
er of  an  automobile  is  compelled,  under  his 
contract,  to  pay  his  chaulfeur  during  the 
time  that  his  car  is  out  of  use  through  an 
injury  caused  by  another's  negligence,  if  the 
owner  had  no  other  use  for  the  services  of 
the  chauffeur,  may  be  allowed  as  a  part  of 
the  damages  for  the  injury  to  the  car. 

(Thayer  and  Wheeler,  J  J.,  dissent  in  part.) 

(December  2,  1914.) 


not  legally  recoverable  upon  the  facts  estab- 
lished iu  this  case.  That  the  use  of  an  auto- 
mobile may,  upon  being  shown  to  have  been 
used  for  the  purposes  of  business  or  as  a 
source  of  profit,  have  a  marketable  value,  or 
a  value  capable  of  being  estimated  without 
indulging  m  mere  conjecture,  is  undoubted; 
but  nothing  of  the  kind  was  proved  in  the 
case  at  bar.  The  plaintiff,  so  far  as  ap- 
pears, did  not  incur  any  expense  in  hiring 
a  substitute  for  tlie  three  weeks  his  ma- 
chine was  in  the  repair  shop;  nor  is  there 
any  evidence  that  it  was  a  source  of  profit 
or  income  to  him.  The  evidence  as  to  the 
rental  value  was  limited  to  this  particular 
machine,  and  it  was  not  shown  to  be  an 
'article  in  constant  and  daily  use,  whose 
usable  value,  being  known  and  readily  as- 
certained, constitutes  a  proper  element  of 
damages.' " 

And  in  Foley  v.  42nd  Street,  M.  4  St.  N. 
Ave.  R.  Co.  52  Misc.  183,  101  N.  Y.  Supp. 
780,  an  action  to  recover  for  damage  to  an 
automobile,  it  was  held  that  an  item  allowed 
for  the  loss  of  the  use  of  the  machine, 
baaed  upon  expert  testimony  as  to  the  value 
of  the  use  of  an  automobile  like  the  plain- 
tiff's, was  speculative,  and  not  allowable 
where  there  was  no  evidence  to  show  that 
the  plaintiff  used  his  automobile  for  any 
purpose  except  pleasure  and  recreation,  and 
it  did  not  appear  that  he  hired  any  other 
machine  to  take  its  place. 

And  in  Murphy  v.  New  York  City  R.  Co. 
58  Misc.  237,  108  N.  Y.  Supp.  1021,  it  was 
held  erroneous,  in  an  action  to  recover  for 
an  injury  to  an  automobile,  to  admit  evi- 
dence as  to  the  cost  of  repairs  other  than 
those  shown  to  be  due  to  the  accident,  and 
as  to  the  rental  value  of  an  automobile 
during  the  time  the  plaintiff's  was  being 
repaired,  where  he  neither  used  another,  nor 
showed  that  he  had  need  of  one.  In  con- 
curring, however,  Bischoff,  J.,  said:  "As 
to  damages  it  appears  that  some  items  of 
expense  for  repairs  were  allowed  which  were 
not  traced  to  the  consequences  of  the  acci- 
dent; but,  for  the  purposes  of  the  new  trial, 
it  may  be  noted  that  the  plaintiff,  if  de- 
prived of  the  usable  value  of  his  automobile 
L.R.A.1915C. 


for  a  time  through  the  defendant's  negli- 
gence, would  be  entitled  to  compensation 
for  the  loss,  notwithstanding  that  he  did 
not  actually  procure  another  automobile,  by 
hire,  during  the  interval,  .  .  .  and  al- 
though the  use  of  the  thing  injured  may 
have  been  for  pleasure  wholly,  and  not  for 
profit.  ...  To  support  this  item  of 
damage,  proof  would,  of  course,  be  neces- 
sary upon  the  question  whether  the  auto- 
mobile had  a  usable  value,  .  .  and 
what  that  value  was.  The  mere  expense  of 
hiring  another  vehicle  of  the  same  type, 
where  it  was  not  actually  incurred,  would 
hardly  establish  the  fact  of  a  known  usable 
value;  but  that  fact  would  be  susceptible  of 
proof  by  properly  qualified  opinion.  While 
error  may  have  been  committed  in  the 
award  of  damages  for  loss  of  use,  upon  the 
proofs  before  the  court  below,  we  cannot 
say  that  the  item  may  not  be  established 
upon  a  new  trial  by  the  production  of  com- 
petent evidence." 

The  actual  expense  incurred  by  the  owner 
of  an  automobile  in  hiring  another  car  to 
take  its  place  while  his  was  undergoing  re- 
pairs necesbitated  by  the  defendant's  neg- 
ligence has  been  recognized  as  a  legitimate 
item  of  damages. 

Thus,  in  Cardozo  v.  Bloomingdale,  79 
Misc.  605,  140  N.  Y.  Supp.  377,  it  was  held 
that  one  whose  automobile  was  damaged 
might  recover  for  the  cost  of  repairs,  and 
also  for  the  reasonable  expense  of  replacing 
it  by  hiring  another  car  during  the  period 
that  his  was  being  repaired. 

And  in  Wellman  v.  Miner,  19  Misc.  644, 
44  N.  Y.  Supp.  417,  2  Am.  Neg.  Rep.  218, 
where  it  was  claimed  that  the  plaintiff  wag 
improperly  permitted  to  recover  the  actual, 
reasonable  outlay  for  the  hire  of  a  carriage 
during  the  time  required  to  repair  his  own, 
the  groimd  of  the  contention  being  that 
"this  was  not  a  necessity,  but  a  luxury," 
the  court  said  that,  whatever  it  was,  the 
plaintiff  was  entitled  to  recover  for  such 
item,  remarking  that  "if  entitled  to  the  use 
of  his  carriage  at  all,  he  was  entitled  to  the 
continuous  use  of  it,  and  the  expenses  un- 
dergone   simply    to    preserve    that    benefit. 
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A  PPEAL  by  plaintiff  from  a,  judgment  of 
J\  the  City  Court  of  Hartford  directing 
a  verdict  in  his  favor  for  nominal  damages 
only  in  an  action  brought  to  recover  dam- 
ages for  loss  of  the  use  of  bis  automobile 
due  to  the  negligence  of  defendant,  and  to 
recover  wages  paid  to  his  chauffeur  during 
the  time.    Judgment  set  aside. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lewis  A.  Storrs  and  Edward 
W.  Broder,  for  appellant: 

It  was  not  only  material  but  necessary 
for  the  plaintiff  to  allege  and  prove  the 
value  of  the  property  injured. 

Taylor  v.  Keeler,  50  Conn.  349;  1  Chitty, 
PI.  p.  255;  Daly  v.  New  Haven,  69  Conn. 
646,  38  Atl.  397,  4  Am.  Neg.  Rep.  15;  Ives 
V.  Goshen,  S3  Conn.  79,  26  Atl.  845. 


Plaintiff's  right  to  the  use  of  his  automo- 
bile was  a  valuable  right,  and  the  depriva- 
tion of  such  right  was  not  properly  meas- 
ured by  nominal  damages. 

Beattie  v.  New  York,  N.  H.  &  H.  R.  Co. 
84  Conn.  569,  80  Atl.  709;  Tedder  v.  Stiles, 
16  Ga.  2;  Bourdette  v.  Sieward,  107  La. 
258,  31  So.  630;  Michael  t.  Curtis,  60  Conn. 
363,  22  Atl.  949;  Travis  v.  Pierson,  43  IIL 
App.  579;  Shelbyville  Lateral  Branch  R. 
Ca  V.  Lewark,  4  Ind.  471;  Hoffman  v.  Met- 
ropolitan Street  R.  Co.  61  Mo.  App.  273; 
Goshen  k  S.  Tump.  Co.  v.  Sears,  7  Conn. 
92;  Li'Uard  t.  Kentucky  Distilleries  &  Ware- 
house Co.  67  C.  C.  A.  74,  134  Fed.  168;  6 
Am.  &  £ng.  Enc.  Law,  pp.  5,  6;  Smith  v. 
Public  Service  Corp.  78  N.  J.  L.  478,  75 
Atl.   937,  20  Ann.    Cas.    161;    Occidental 


during  the  period  when  his  carriage  was 
necessarily  out  of  his  hands  because  of  the 
defendant's  negligence,  formed  an  item  of 
damage  as  reasonably  consequential  to  the 
tort  as  did  the  repairs  to  the  breakage  it- 
self." 

So,  in  Banta  v.  Stamford  Motor  Co.  — 
Conn.  — ,  92  AtL  665,  where  the  plaintiff 
sought  to  recover .  liquidated  damages  be- 
cause of  defendant's  failure  to  complete  a 
pleasure  boat  when  agreed,  it  was  held, 
citing  Cook  v.  Packabo  Motob  Cab  Co., 
that,  in  the  absence  of  the  provision  for  the 
payment  of  damages  for  delay,  the  plaintiff 
would  have  been  entitled  to  have  recovered 
substantial  damages,  although  it  was  an 
article  of  luxury  intended  solely  for  the 
plaintiff's  use  for  his  personal  pleasure  and 
gratification,  and  although  no  direct  pecu- 
niary loss  through  the  hiring  of  a  substitute 
or  otherwise  was  shown. 

And  it  was  held  that  the  sum  of  $16  a 
day  provided  for  as  liquidated  damages  was 
not  unreasonable,  it  appearing  that  the 
plaintiff  had  undertaken  to  pay  $5  a  day  for 
each  day  the  boat  was  delivered  prior  to  a 
certain  date,  and  that  he  desired  it  for  fall 
cruising  purposes  of  which 'the  defendant 
had  knowledge,  and  it  wag  held  that  the 
plaintiff  was  under  no  obligaticoi  to  show 
actual  damage  suffered  substantially  com- 
mensurate with  the  $]5  a  day  rate  in  order 
to  support  the  provision  as  one  in  liquida- 
tion of  damages.  Banta  v.  Stamford  Motor 
Co.  supra. 

And  in  this  case  the  court  relying  upon 
Cook  v.  Packabd  Motor  Cab  Co.,  held  it 
proper  to  admit  evidence  of  the  rental  price 
of  a  boat  like  the  one  under  consideration. 
Banta  v.  Stamford  Motor  Car  Co.  supra. 

In  a  case  involving  the  sinking  and  total 
loss  of  a  millionaire's  pleasure  yacht,  for 
which  there  was  no  market  value  in  the  ordi- 
nary sense  of  that  expression,  it  was  held 
that  the  damages  should  be  reached  by  en- 
deavoring to  arrive  at  the  real  extent  of 
the  loss  sustained  by  the  owner,  and  that, 
in  ascertaining  this,  every  circumstance 
which  might  assist  in  forming  a  correct  esti- 
mate, the  original  cost  of  the  yacht,  its 
L.R.A.1915C.  21 


condition  at  the  time  of  loss,  and  the  sum 
for  which  the  owner  could  have  got  such 
another  yacht  built,  should  be  considered; 
the  court  remarking  that  one  inquiry  of 
practical  value  would  be  what  amount  any 
person  of  sufficient  means,  desiring  to  ac- 
quire a  yacht  of  her  size  and  character, 
might  reasonably  be  expected  to  be  willing 
to  pay  rather  than  incur  the  cost  of  a  new 
structure,  considering,  nevertheless,  the  in- 
ducements to  secure  the  new  by  reason  of 
the  probable  improvements  and  the  other 
advantages  which  the  new  offers.  The  H. 
F.  Dimock,  23  C.  C.  A.  123,  33  U.  S.  App. 
647,  77  Fed.  226. 

The  plaintiff's  car  in  Cooper  y.  Knight, 
—  Tex.  Civ.  App.  — ,  147  S.  W.  349,  was 
apparently  a  pleasure  car,  but  no  point 
was  made  as  to  its  use.  It  was  there  held 
that  the  measure  of  damages  was  the  rea- 
sonable cost  of  repairing  the  automobile 
and  the  difference,  if  any,  in  the  market 
value  of  the  car  after  the  completion  of 
the  repairs  and  its  market  value  immediate- 
ly prior  to  the  accident.  And  to  the  same 
effect  is  Price  v.  Newell,  53  Pa.  Super.  Ct. 
628. 

In  Garrett  v.  People's  R,  Co.  6  Penn. 
(Del.)  29,  64  Atl.  254,  where  the  automo- 
bile was  apparently  used  for  pleasure,  it 
was  held  that  the  measure  of  damages  was 
the  difference  between  the  value  of  the  au- 
tomobile immediately  before  and  its  value 
immediately  after  the  collision. 

In  Dillon  v.  Mundet,  145  N.  Y.  Supp. 
975,  an  action  to  recover  for  damage  to  an 
automobile  in  a  collision,  it  was  held 
that  no  recovery  could  be  had  for  the 
amount  paid  for  storage  of  the  machine 
from  the  time  of  the  collision  until  the 
plaintiff  exchanged  it,  or  for  the  wages 
that  he  paid  his  chauffeur  during  the 
same  period.  The  opinion  in  this  case 
is  brief  and  does  not  go  into  the  rea- 
soning employed. 

See  also  The  Conqueror,  166  U.  8.  110, 
41  L.  ed.  937,  17  Sup.  Ct.  Rep.  510,  set 
out  by  the  court  is  Cook  v.  Packabd  Mo- 
tob Cab  Co.  J.  T.  W. 
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Consol.  Min.  Co.  v.  Comstock  Tunnel  Co. 
125  Fed.  244;  Gillette  v.  Western  R.  Corp. 
8  Allen,  560;  Keyes  t.  Minneapolis  &  St. 
L.  R.  Co.  36  Minn.  290,  30  N.  W.  888; 
Brown  v.  Southbury,  53  Conn.  214,  1  Atl. 
819;  Moore  v.  Metropolitan  Street  R.  Co. 
84  App.  Div.  613,  82  N.  Y.  Supp.  778;  Al- 
len T.  Fox,  51  N.  Y.  563,  10  Am.  Rep.  641; 
Brewster  t.  Silliman,  38  N.  Y.  429;  Butler 
T.  Mehrling,  15  111.  488;  McGavock  v. 
Chamberlain,  20  111.  219;  Cook  v.  Loomis, 
26  Conn.  485;  Baldwin  v.  Porter,  12  Conn. 
473;  Curtis  y.  Ward,  20  Conn.  204;  Sey- 
mour V.  Ives,  46  Conn.  113;  Fritts  t.  New 
York  &  K.  E.  R.  Co.  62  Conn.  509,  26  Atl. 
347;  2  Sedgw.  Damages,  9tli  ed.  H  435;  At- 
lanta &  W.  P.  R.  Co.  T.  Hudson,  62  Oa.  679. 

Plaintiff  is  entitled  to  interest  upon  the 
value  of  the  property  detained  by  defend- 
ant. 

Healy  v.  Fallon,  69  Conn.  236,  37  Atl. 
495;  Regan  v.  New  York  &  N.  E.  R.  Co.  60 
Conn.  125,  25  Am.  St.  Rep.  306,  22  Atl. 
503;  2  Sedgw.  Damages,  I  593;  Bemhard 
T.  Rochester  German  Ins.  Co.  78  Conn.  389, 
66  Atl.  134,  8  Ann.  Cas.  298. 

Defendant,  by  its  negligence,  having  de- 
prived the  plaintiff  of  the  benefit  of  the 
contract,  and  having  detained  the  subject- 
matter  of  the  contract  from  the  plaintiff, 
should  repay  him,  as  damages,  such  sums 
as  he  was  obliged  to  pay  on  account  of 
said  contract  while  the  automobile  was  be- 
ing repaired  and  detained. 

Stanton  v.  New  York  &  E.  R.  Co.  59  Conn. 
283,  21  Am.  St.  Rep.  110,  22  Atl.  300;  5 
Am.  &  Eng.  Enc.  Law,  5;  Barker  v.  Lewis 
Storage  &  Transfer  Co.  78  Conn.  198,  61 
Atl.  363,  3  Ann.  Cas.  889;  Noble  v.  Ames 
Mfg.  Co.  112  Mass.  492;  State  v.  Sebastian, 
81  Conn.  1,  69  Atl.  1064. 

Evidence  of  a  qualified  witness  who  is 
in  the  business  of  renting  automobiles  for 
pleasure  purposes  is  competent  for  the  in- 
formation of  the  jury. 
.  Universal  Taximeter  Cab  Co.  v.  Blumen- 
thal,  143  N.  Y.  Supp.  1056;  Fritts  v.  New 
York  &  N.  E.  R.  Co.  62  Conn.  509,  26  Atl. 
347;  Murphy  v.  New  York  City  R.  Co.  68 
Misc.  237,  108  N.  Y.  Supp.  1021. 

Mr.  Clarence  S.  Zipp,  with  Messrs. 
Schutz  &  Edwards,  for  appellee: 

The  allegation  in  the  complaint  was  ir- 
relevant and  immaterial,  and  properly  ex- 
punged upon  motion. 

31  Cyc.  638;  Pitkin  v.  New  York  &  N.  E. 
R.  Co.  64  Conn.  482,  30  Atl.  772;  Donovan 
V.  Hartford  Street  R.  Co.  65  Conn.  201,  29 
L.R.A.  297,  32  Atl.  350;  Whitney  v.  Cady, 
71  Conn.  166,  41  Atl.  550;  Donovan  v. 
Davis,  85  Conn.  394,  82  Atl.  1025. 

Testimony  of  plaintiff  as  to  the  remunera- 
tion he  had  paid  his  chauffeur  between  Au- 
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gust  31  and  October  1,  1912,  was  inadmis- 
sible. 

The  wages  of  the  chauffeur,  even  if  the 
plaintiff  had  been  legally  obligated  to  pay 
them,  would  not  have  been  a  proper  element 
of  damage,  as  they  were  too  remote. 

Miller  v.  East  School  Dist.  26  Conn.  521 ; 
Lewis  V.  Hartford  Dredging  Co.  68  Conn. 
221,  35  Atl.  1127;  Newell  v.  Smith,  28  Misc. 
183,  58  N.  Y.  Supp.  1025;  Fisk  v.  New 
York,  119  Fed.  256;  Oviatt  v.  Pond,  29 
Conn.  479;  Gregory  v.  Brooks,  35  Conn.  437, 
96  Am.  Dee.  278;  Gibney  v.  Lewis,  68  Conn. 
392,  36  Atl.  799;  Harper  Machinery  Co.  v. 
Ryan-Unmack  Co.  85  Conn.  359,  82  Atl. 
1027. 

Testimony  as  to  the  rental  value  of  a 
touring  car  was  inadmissible. 

Donnelly  v.  Poliakoff,  79  Misc.  250,  139 
N.  Y.  Supp.  999;  Bondy  v.  New  York  City 
R.  Co.  66  Misc.  602,  107  N.  Y.  Supp.  31; 
Foley  V.  42nd  Street,  M.  i,  St.  N.  Ave.  R. 
Co.  52  Misc.  183,  101  N.  Y.  Supp.  780;  Fisk 
V.  New  York,  119  Fed.  256;  The  Conqueror, 
166  U.  8.  110,  41  L.  ed.  937,  17  Sup.  Ct. 
Rep.  510;  Powell  v.  Hill,  —  Tex.  Civ.  App. 
— ,  152  S.  W.  1125. 

Whether  evidence  is  or  is  not  too  remote 
to  affect  the  issue  is  a  question  addressed 
to  the  discretion  of  the  trial  court,  whose 
decision  is  not  in  general  reviewable  on  ap- 
peal. 

Leonard  v.  Gillette,  79  Conn.  664,  66  Atl. 
502;  Hoekins  v.  Saunders,  80  Conn.  19,  66 
Atl.  786;  Gorman  v.  Fitts,  80  Conn.  331, 
69  Atl.  357;  State  v.  Sebastian,  81  Conn.  1, 

69  Atl.  1064;  State  v.  Saxon,  87  Conn.  6, 
86  Atl.  690. 

Plaintiff,  upon  the  evidence,  suffered  an 
injury,  but  no  provable  damage,  and  the 
court  therefore  properly  directed  a  verdict 
for  nominal  damages. 

13  Cyc.  14;  Parker  v.  Griswold,  17  Conn. 
288,  42  Am.  Dec.  739;  Havens  v.  Hartford 
&  N.  H.  R.  Co.  28  Conn.  69;  Carey  v.  Day, 
36  Conn.  152;  Excelsior  Needle  Co.  v.  Smith, 
61  Conn.  56,  28  Atl.  693;  Brett  v.  Cooney, 
75  Conn.  338,  63  Atl.  729;  Puorto  v.  Chiep- 
pa,  78  Conn.  401,  62  Atl.  664;  Dewire  v. 
Hanley,  79  Conn.  464,  65  Atl.  673;  Cord- 
ner  v.  Hall,  84  Conn.  117,  79  Atl.  55; 
Hooten  v.  Barnard,  137  Mass.  36;  Todd  v. 
Keene,  167  Mass.  157,  46  N.  E.  81 ;  Pearson 
V.  Bailey,  180  Mass.  229,  62  N.  E.  266; 
Beach  &  C.  Co.  v.  American  Steam  Gauge 
&  Valve  Mfg.  Co.  202  Mass.  177,  88  N.  E. 
924;  New  York  Rubber  Co.  v.  Rothery,  132 
N.  Y.  293,  28  Am.  St.  Rep.  575,  30  N.  E. 
841;  Brooklyn  Hills  Improv.  Co.  v.  New 
York  &  R.  B.  R.  Co.  80  App.  Div.  508,  81 
N.  Y.  Supp.  187,  affirmed  in  178  N.  Y.  693, 

70  N.  E.  1096 ;  Berney  v.  Adriance,  157  App. 
Div.  628,  142  N.  Y.  Supp.  748;  Sotel  v. 
New  York,  81  Misc.  344,  142  N.  Y.  Supp. 
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361;  Troutwine  t.  Hoff,  126  App.  DiT.  656, 
110  N.  y.  Supp.  295;  Warth  t.  Greif,  121 
App.  DiT.  434,  106  N.  Y.  Supp.  163,  affirmed 
in  193  N.  Y.  661,  87  N.  E.  1129;  Pardee  v. 
Douglas,  122  App.  Div.  395,  106  N.  Y.  Supp. 
775 ;  American  Structural  Steel  Co.  v.  Rush, 
100  N.  Y.  Supp.  1019;  Bruch  v.  Carter,  32 
M.  J.  L.  554;  Bigham  y.  Wabash-Pittsburg 
Terminal  R.  Co.  223  Pa.  106,  72  Atl.  318. 

Beaob,  J.,  delivered  the  opinion  of  the 
court: 

The  first  count  of  the  complaint  alleged 
that  on  July  25,  1912,  the  defendant  sold 
and  delivered  to  the  plaintiff  an  automobile 
for  which  the  plaintiff  paid  $5,096;  that  it 
was  kept  at  the  defendant's  garage;  that 
on  August  31,  1912,  it  was  injured  through 
the  defendant's  negligence;  that  the  plain- 
tiff was  thereby  deprived  of  its  use  and  en- 
joyment from  August  31  to  October  1,  1912; 
and  that  the  use  and  enjoyment  of  the  car 
was  reasonably  worth  $10  a  day.  A  sec- 
ond count  alleged  that  before  the  31st  of 
August,  1912,  the  plaintiff  had  employed 
one  Herman  as  chauffeur  to  drive  and  oper- 
ate the  car  under  a  contract  of  employ- 
ment obligating  the  plaintiff  to  pay  him  $18 
a  week  until  October  1,  1912;  that  the 
plaintiff  was  compelled  to  pay  and  did  pay 
Herman  $67.50  during  the  month  of  Sep- 
tember, being  his  agreed  wages,  less  $12, 
which  was  all  that  Herman  was  able  to  earn 
from  other  employment;  and  that  the  $67.50 
bad  been  demanded  of  and  refused  by  the 
defendant.  The  first  paragraph  of  the  com- 
plaint alleging  the  sale  and  delivery  of  the 
car  was  expunged  on  motion,  and  the  de- 
fendant then  answered  denying  all  the 
ail^ations  of  the  complaint,  except  the  de- 
mand and  refusal  to  pay  $67.50.  The  judg- 
ment file  recites  that  the  cause  was  tried 
to  the  jury;  that  at  the  close  of  the  plain- 
tiff's evidence  the  court,  on  defendant's  mo- 
tion, directed  a  verdict  for  nominal  damages 
only;  and  that  the  jury  returned  a  verdict 
for  the  plaintiff  to  recover  $1.  The  assign- 
ments of  error  relate  to  the  allowance  of 
the  motion  to  expunge,  to  the  exclusion  of 
testimony  as  stated  in  the  finding,  to  the  di- 
rection of  a  verdict  for  nominal  damages, 
and  to  the  charge  of  the  court  that  nominal 
damages  should  not  exceed  $1. 

The  evidence  and  the  charge  of  the  court 
are  certified,  but  there  is  no  assignment  of 
error  directed  to  a  correction  of  the  find- 
ing, nor  is  the  charge  of  the  court  made 
part  of  the  finding.  It  follows  that  the  as- 
signments of  error  for  wrongful  direction  of 
verdict,  and  for  error  in  the  charge  of  the 
court,  are  not  properly  presented. 

Taking  up  first  the  assignment  of  error 
for  allowance  of  the  motion  to  expunge: 
The  allowance  of  this  motion  was  erroneous, 
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because  it  was  based  solely  on  the  ground 
of  immateriality  and  irrelevancy.  Motions 
to  expunge  on  these  grounds  have  a  very 
limited  scope.  Bitello  v.  Lipson,  80  Conn. 
497,  603,  16  L.R.A.(N.S.)  193,  125  Am.  St. 
Rep.  126,  69  Atl.  21;  Donovan  v.  Davis,  85 
Conn.  394,  398,  82  Atl.  1026.  The  sale  and 
delivery  of  the  car,  the  date  of  the  trans- 
action, and  the  price  paid  were  not  entire- 
ly irrelevant  or  immaterial  in  point  of  logi- 
cal connection  to  the  plaintiff's  case. 

But  the  facts  alleged  were  evidential  rath- 
er than  issuable  facts,  and  the  motion  might 
properly  have  been  made  and  granted  on 
that  ground.  Moreover,  testimony  on  the 
point  was  offered  and  received,  and  so  the 
error  was  quite  harmless. 

It  was  conceded  at  the  trial  that  the  de- 
fendant had  already  repaired  the  injured 
car  at  its  own  expense,  and  the  main  issue 
under  the  first  count  of  the  complaint  was 
whether  the  plaintiff  was  entitled  to  recover 
for  the  loss  of  the  use  and  possession  of 
the  car  while  it  was  being  repaired  at  the 
defendant's  cost. 

In  Brown  v.  Southbury,  63  Conn.  212,  1 
Atl.  819,  we  held  that  the  loss  of  the  use 
of  a  horse  injured  by  a  defect  in  the  high- 
way was  a  direct  and  natural  consequence 
of  the  injury,  and  was  a  proper  element  of 
damage  to  be  allowed  in  addition  to  the  de- 
preciation in  the  market  value  of  the  horse. 
The  same  rule  was  recognized,  though  not 
applied,  in  Fritts  v.  New  York  &  N.  £.  R. 
Co.  63  Conn.  452,  28  Atl.  629;  and  is  gen- 
erally received  in  other  jurisdictions. 
Wheeler  v.  Townshend,  42  Vt.  15;  Shelby- 
ville  Lateral  Branch  R.  Co.  v.  Lewark,  4 
Ind.  471,  473;  Streett  v.  Laumier,  34  Mo. 
469;  Johnson  v.  Holyoke,  105  Mass.  80; 
Mizner  v.  Frazier,  40  Mich.  592,  595,  29 
Am.  Rep.  562;  Latham  v.  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  164  111.  App.  559,  563;  Cros- 
sen  V.  Chicago  &  J.  Electric  R.  Co.  158 
111.  App.  42,  44;  The  Atlas,  93  U.  S.  302, 
23  L.  ed.  863;  Williamson  v.  Barrett,  13 
How.  101,  14  L.  ed.  68;  1  Sedgw.  Damages. 
9th  ed.  §  195;  6  Thomp.  Neg.  §  7242. 

On  this  appeal  the  question  arises  on  an 
exception  to  the  exclusion  of  evidence  of  the 
rental  value  of  the  plaintiff's  car,  on  the 
ground  that  the  plaintiff  used  and  intended 
to  use  his  car  for  pleasure  only,  and  not  for 
rent  or  profit.  Stated  more  generally,  the 
question  is  whether  the  right  to  recover  sub- 
stantial damages  for  being  deprived  of  the 
use  and  possession  of  a  chattel  as  the  result 
of  a  tortious  injury  to  the  chattel  itself  de- 
pends on  the  character  of  the  use  which  the 
owner  intended  to  make  of  it,  during  the 
period  of  the  detention.  We  fail  to  see  why 
the  character  of  the  intended  use  should  de- 
termine the  right  to  a  recovery,  although  it 
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will,  of  course,  affect  the  amount  of  recover- 
able damages. 

It  is  clear,  for  example,  that  the  plain- 
tiff cannot  recover  the  rental  value  of  his 
car  during  the  period  of  detention,  for  such 
rental  value  includes  a  substantial  allow- 
ance for  depreciation  and  repairs,  to  which 
the  plaintiff's  car  has  not,  in  the  meantime, 
been  subjected.  It  also  includes  a  substan- 
tial allowance  for  the  overhead  expenses 
and  the  profits  of  carrying  on  the  business 
of  renting  motor  cars;  and  the  plaintiff  was 
not  engaged  in  that  business.  Neither  is 
the  plaintiff  entitled  to  the  rental  value  of 
his  car  less  deductions  for  these  items,  for, 
even  if  he  had  been  engaged  in  the  business 
of  renting  motor  cars,  it  would  not  follow, 
without  evidence  to  that  effect,  that  the  car 
would  probably  have  been  rented  every  day, 
or  for  any  given  number  of  days. 
[  On  the  other  hand,  it  is  equally  clear  that 
'such  considerations  as  these  affect  only  the 
amount  of  compensatory  damages  which 
ought  to  be  awarded  in  this  case,  and  do  not 
touch  the  underlying  question  whether  the 
plaintiff  is  entitled  to  compensatory  dam- 
ages so  far  as  they  can  be  ascertained.  We 
think  there  can  be  no  doubt  on  this  point. 
An  automobile  owner  who  expects  to  use  his 
car  for  pleasure  only  has  the  same  legal 
right  to  its  continued  use  and  possession 
as  an  owner  who  expects  to  rent  his  car  for 
profit;  and  the  legal  basis  for  a  substantial 
recovery,  in  case  of  a  deprivation  of  the  use 
of  the  car,  is  the  same  in  one  case  as  in  the 
other.  Such  an  invasion  of  property  right 
calls  for  an  award  of  substantial,  as  dis- 
tinguished from  nominal,  damages,  and  the 
only  difficulty  in  applying  the  rule  of  com- 
pensatory damages  to  cases  of  this  char- 
acter is  the  very  practical  difficulty  of  esti- 
mating the  actual  damages  in  money.  But 
the  law  does  not  deny  substantial  damages 
to  one  who  has  suffered  a  substantial  in- 
jury, solely  on  the  ground  that  the  injury 
has  not  produced  or  will  not  produce  a  pe- 
cuniary loss.  For  example,  no  one  would 
contend  that  only  those  plaintiffs  whose  in- 
comes depended  on  their  earning  capacity 
could  recover  substantial  damages  for  in- 
juries to  person  or  character.  So  in  this 
case  the  fact  that  the  plaintiff  has  suffered 
no  pecuniary  loss  ought  not  to  prevent  a 
recovery  proportionate  to  the  actual  extent 
of  his  injury.  It  may  be  admitted  that  this 
record  does  not  disclose  the  extent  of  the 
plaintiff's  injury  suflicicntly  to  warrant  any 
recovery  at  all;  but  it  does  appear  that  the 
issues  framed  by  the  pleadings  were  found 
in  the  plaintiff's  favor.  And  it  may  fairly 
be  assumed  that  except  for  the  ruling  of 
the  court  which  cut  off  all  proof  of  dam- 
ages other  than  pecuniary  loss,  the  jury 
would  have  been  informed  as  to  what  use 
L.R.A.1915C. 


the  plaintiff  was  accustomed  to  make  of  his 
car,  how  far  and  for  what  purposes  he  was 
dependent  on  it,  and  of  such  other  facts  as 
would  have  assisted  them  in  forming  a  just 
conception  of  the  actual  extent  of  the  injury 
naturally  and  necessarily  inflicted  on  this 
plaintiff  in  consequence  of  the  loss  of  use 
of  this  car. 

When  BO  informed,  the  jury  would  have 
had  no  greater  difficulty  in  estimating  com- 
pensatory damages  under  the  first  count  of 
the  complaint  in  this  case  than  in  estimat- 
ing compensatory  damages  for  pain  and  suf- 
fering, or  for  an  injury  to  character  when 
no  special  damages  are  pleaded. 

Manifestly,  no  general  rule  for  this  class 
of  cases  can  be  laid  down,  except  that  the 
jury  should  award  fair  and  reasonable  com- 
pensation according  to  the  circumstances  of 
each  case.  If  the  actual  injury  is  trifling, 
the  damages  will  be  small,  but  in  any  event 
they  are  in  the  nature  of  substantial,  and 
not  nominal,  damages. 

W'e  conclude  that  evidence  of  the  rental 
value  of  the  plaintiff's  car  was  admissible 
under  the  first  count;  not  as  furnishing  a 
measure  of  damages,  but  as  one  of  the  facts 
proper  to  be  considered  in  ascertaining  the 
extent  of  the  injury. 

In  reaching  this  conclusion  we  have  not 
disregarded  the  fact  that  there  is  some  ap- 
parent conflict  of  authority  upon  the  al- 
lowance of  damages  for  the  mere  detention 
of  articles  not  used,  or  intended  to  be  used, 
for  profit. 

The  Supreme  Court  of  the  United  States 
has  held  in  the  case  of  a  yacht  (The  Con- 
queror, 166  U.  8.  110,  41  L.  ed.  937,  17  Sup. 
Ct.  Rep.  610),  that  demurrage  for  the 
wrongful  detention  of  a  vessel  will  only  be 
allowed  vihea  profits  have  actually  been 
lost,  or  may  reasonably  be  supposed  to  have 
been  lost,  and  the  amounts  of  such  profits 
is  proven  with  reasonable  certainty,  and  the 
opinion  cites  several  cases  in  admiralty  in 
which  this  rule  has  been  laid  down.  It 
should,  however,  be  added  that  the  concrete 
objection  in  that  case  was  to  the  allowance 
of  the  total  rental  value  of  the  yacht,  with- 
out any  proof  that  the  owner  would  or  could 
have  rented  it;  and,  also,  that  the  opinion 
on  page  134  of  166  U.  S.,  distinctly  inti- 
mates that  some  allowance  might  have  been 
made  for  the  detention,  if  there  had  been 
sufficient  evidence  that  the  owner  desired 
to  use  the  vessel  during  the  period  of  the 
detention. 

In  New  York  the  appellate  division  has 
used  expressions  which  may  be  interpreted 
as  favoring  the  doctrine  that  no  damages 
are  recoverable  for  the  loss  of  the  use  of 
an  article  of  luxury.  In  these  cases,  also 
(with  one  exception),  the  objection  was  to 
the  allowance  of  total  rental  value.    Foley 
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T.  42nd  Street,  M.  4  St.  N.  Ave.  R.  Co.  52 
Miac.  183,  101  N.  Y.  Supp.  780;  Bondy  t. 
New  York  City  R.  Co.  56  Misc.  602,  107  N. 
Y.  Supp.  32;  Donnelly  v.  Poliakoff,  79  Miac 
250,  139  N.  Y.  Supp.  909. 

In  England  the  question  haa  been  settled 
by  two  recent  decisions  in  the  House  of 
Lords.  In  The  Greta  Holme  [1897]  A.  C. 
697,  66  L.  J.  Prob.  N.  S.  166,  77  L.  T.  N. 
8.  23,  8  Asp.  Mar.  L.  Cas.  317,  it  vTaa  held 
that  the  trustees  of  the  Mersey  DocL.i  and 
Harbor  Board  were  entitled  to  recover  dam- 
ages for  the  loss  of  the  use  of  a  dredger  in- 
jured by  a  negligent  colliding  vessel,  al- 
though not  out  of  pocket  in  any  definite 
sum.  In  The  Mediana  [1900]  A.  C.  113,  69 
L.  J.  Q.  B.  N.  S.  35,  48  Week.  Rep.  398,  82 
L.  T.  K.  S.  96,  16  Times  L.  R.  194,  9  Asp. 
Mar.  L.  Cas.  41,  the  same  board  was  held 
entitled  to  substantial  damages  for  the  loss 
of  the  services  of  a  damaged  lightship,  dur- 
ing the  time  that  its  place  was  taken  by  a 
substituted  lightship  continuously  main- 
tained by  the  board  at  its  expense  for  such 
emergencies.  It  was  argued  that  the  board 
paid  nothing  for  the  hire  of  the  substitute, 
and  that  they  were  really  better  off  than  if 
there  had  been  no  accident,  because  relieved 
from  the  cost  of  maintaining  two  lightships 
daring  the  time  when  the  injured  vessel  was 
under  repair.  But  Lord  Halsbury  pointed 
out  the  distinction  between  the  attempt  to 
establish  a  specific  loss  of  profit  on  the  one 
hand,  and  a  claim  for  general  damages  for 
the  unlawful  detention  of  property  on  the 
other;  saying  that  an  alleged  loss  of  profit 
must  be  proved,  and  by  precise  evidence, 
but  that  when  only  general  damages  are 
asked  for,  no  such  principle  applies,  and 
that  in  such  case  the  jury  may  give  what- 
ever they  think  would  be  a  proper  equiva- 
lent for  the  unlawful  detention  of  the  thing 
in  question. 

The  Massachusetts  court  in  C.  W.  Hunt 
Co.  V.  Boston  Elev.  R.  Co.  199  Mass.  220, 
835,  85  N.  E.  446,  although  the  subject- 
matter  of  that  suit  was  not  an  article  of 
luxury,  has  adopted  with 'approval  the  rea- 
soning of  the  judges  in  The  Mediana,  supra. 
Bee  also  1  Sedgw.  Damages,  9th  ed.  §  243-b. 

Error  is  also  assigned  in  the  exclusion 
by  the  court  of  evidence  of  the  amount 
which  the  plaintiff  paid  to  his  chauffeur 
during  the  period  he  was  deprived  of  the  use 
of  his  car  while  it  was  being  repaired.  It 
was  excluded  upon  the  ground  that  the  dam- 
age was  too  remote.  On  the  record  before 
us  it  appears  that  the  payments  were  ob- 
ligatory, that  the  detention  of  the  car  was 
wrongful,  and  that  the  plaintiff  had  no  use 
or  employment  for  the  chaufteur  while  the 
car  was  Ijeing  repaired.  In  effect  the  ruling 
of  the  court  was  that  the  plaintiff  was  not 
entitled  in  an  action  for  the  detention  of 
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an  automobile  to  plead  and  prove  as  special 
damage  that  he  was  under  contract  to  pay 
his  chauffeur  for  the  period  of  the  detrntion, 
that  he  did  pay  him,  and  that  the  expense 
was  rendered  fruitless  by  the  defendant's 
tort.  We  think  this  ruling  was  erroneous. 
The  testimony,  if  admitted,  would  doubtless 
have  been  followed  up  by  evidence  that  it 
was  customary  to  employ  chauffeurs  for 
stated  periods  to  drive  and  operate  cars 
such  as  the  plaintiff's,  and  that  the  loss  of 
the  chauffeur's  services  was  a  natural  con- 
sequence of  the  detention  of  the  car.  In 
that  event  the  objection  of  remoteness  would 
have  been  untenable.  It  does  not  follow 
that  the  plaintiff  would  be  entitled  to  re- 
cover the  agreed  wages  of  his  chauffeur,  no 
matter  what  they  were.  But  he  is  entitled 
to  recover  upon  proper  allegations  any  rea- 
sonable obligatory  expenses  which  have 
)>een  rendered  fruitless  as  a  natural  conse- 
quence of  the  defendant's  detention  of  his 
automobile.  Evidence  as  to  the  fact  and 
amount  of  such  expenses  is  admissible  in 
that  connection. 

There  is  error,  the  judgment  is  set  aside, 
and  a  sew  trial  is  ordered. 

In  this  opinion  Prentice,  Ch.  J.,  and 
Roraback,  J.,  concur. 

Thayer,  J.,  dissenting: 

The  plaintiff  appeals  from  a  judgment  for 
nominal  damages  in  his  favor.  The  only 
finding  in  the  case  consists  of  two  short 
transcripts  of  testimony  which  show  two 
rulings  of  the  court  to  which  the  plaintiff 
took  exceptions.  A  transcript  of  the  entire 
testimony  in  the  case  is  also  made  a  part 
of  the  record.  This  was  improperly  made 
a  part  of  the  record,  because  it  does  not  ap- 
pear that  the  court  was  asked  to  set  aside 
the  verdict  as  against  the  evidence  or  to 
correct  the  finding.  The  appeal  assigns 
error  in  the  charge,  error  in  the  two  rul- 
ings on  evidence  above  referred  to,  and  er- 
ror in  granting  a  motion  to  strike  out  a 
paragraph  of  the  complaint.  I  concur  in 
the  opinion  of  the  majority  of  the  court  that 
there  was  no  harmful  error  in  the  last-men- 
tioned ruling,  and  that  the  exceptions  to 
the  charge  cannot  be  considered  by  us  be- 
cause the  charge  itself  is  not  before  us,  and 
there  is  no  finding  showing  that  the  jury 
were  charged  as  claimed  by  the  plaintiff. 
For  a  similar  reason  we  cannot  find  error 
in  the  rulings  on  evidence  which  were  ex- 
cepted to.  It  does  not  appear  by  the  record 
that  those  rulings  were  erroneous.  The  find- 
ing does  not  show  that  any  testimony  was 
offered  tending  to  prove  that  the  plaintiff 
was  deprived  of  the  use  of  his  automobile 
by  the  defendant's  negligence.  There  is 
nothing  in  the  record  tending  to  show  tliat 
the  car  was  not  capable  of  use  after  its 
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alleged  injury,  or  that  the  plaintiff  hired 
another  car  to  replace  it.  He  could  not,  be- 
cause of  a  scratch  upon  its  body  or  some 
other  slight  injury  or  blemish  to  the  car, 
refuse  to  use  it  or  supply  its  place  with  an- 
other car,  and  recover  damages  of  the  de- 
fendant for  the  loss  of  the  use  of  his  own 
car  or  the  rental  of  another.  So  far  as  ap- 
pears, the  rulings  were  correct  and  must  be 
presumed  to  be  so  in  the  absence  of  facts 
in  the  record  showing  that  they  were  not 
so. 

The  objection  to  the  admission  of  the  evi- 
dence offered  to  show  the  rental  value  of  a 
touring  car  was  upon  the  ground  that  the 
plaintiff's  car  was  a  pleasure  car  from  which 
he  derived  no  profit,  and  that  he  did  not  use 
his  own  car  after  thd  accident,  nor  try 
to  substitute  another  for  it,  and  the  court 
sustained  the  objection.  Unless  deprived 
of  the  use  of  his  car  by  the  defendant,  if 
the  car  was  capable  of  use,  he  was  bound  to 
use  it  if  he  needed  to  use  a  car,  and  evi- 
dence to  prove  the  rental  value  of  some 
other  car  which  he  had  not  used  or  needed 
would  be  immaterial  and  incompetent.  The 
same  is  true  as  regards  the  offered  evidence 
as  to  the  wages  which  he  paid  his  chauffeur. 
The  plaintiff  could  not  let  his  car  and  chauf- 
feur lie  idle  and  charge  the  use  of  .he  for- 
mer and  the  wages  of  the  latter  to  the  de- 
fendant upon  the  finding  in  this  case. 

I  dissent  from  so  much  of  the  majority 
opinion  as  holds  that  the  rulings  excluding 
this  offered  testimony  were  erroneous. 

Wheeler,  J.,  concurring: 

I  concur  in  the  result,  and  agree  that 
there  was  error  in  the  judgment  appealed 
from,  but  differ  with  the  rule  adopted  in  the 
majority  opinion  upon  the  two  questions  of 
evidence  passed  upon. 

The  plaintiff  sought  to  recover  the  value 
of  the  use  of  his  automobile  which  was  dam- 
aged while  in  the  care  of  the  defendant  in 
its  garage  by  its  negligence,  together  with 
the  wages  of  his  chauffeur  during  the  period 
of  loss  of  the  automobile. 

Error  is  assigned  in  the  exclusion  of  the 
testimony  of  an  expert  as  to  the  rental 
value  per  day  of  a  car  similar  to  the  plain- 
tiff's, because  the  plaintiff  used  his  car  for 
pleasure  and  not  business  purposes,  and  did 
not  try  to  substitute  another  car. 

As  the  plaintiff  was  seeking  to  recover 
for  having  been  deprived  of  the  use  of  his 
car  through  the  defendant's  negligence,  the 
ruling  was  that  loss  of  use  of  personal  prop- 
erty devoted  to  personal  enjoyment  caused 
by  another's  negligence  could  not  be  re- 
covered where  the  owner  had  not  in  fact 
rented  another  car  in  place  of  the  injured 
one. 

Our  law  gives  jnst  compensation  for  a 
L.R.A.1915C. 


negligent  injury  to  personal  property;  it 
seeks  to  place  the  injured  person  in  as  near- 
ly his  former  condition  as  is  practically 
possible.  Cadwell  v.  Canton,  81  Conn.  288, 
292,  70  Atl.  1025. 

In  the  event  of  complete  destruction,  the 
measure  of  damages  is  the  value  of  the 
property  destroyed  at  the  time  of  destruc- 
tion, with  interest  therefrom.  When  the 
injury  is  less  than  a  complete  loss,  the 
measure  of  damages  is  the  difference  in 
value  between  the  property  before  and  after 
the  loss,  with  interest  from  date  of  loss. 
Fritts  V.  New  York  &  N.  £.  R.  Co.  C2  Conn. 
503,  510,  26  Atl.  347;  Cadwell  v.  Canton, 
supra;  McCook  v.  HcAdams,  76  Neb.  1,  106 
N.  W.  988,  110  N.  W.  1006,  114  N.  W.  696; 
Louisville  &  N.  R.  Co.  v.  Mertz,  I.  &  Co.  149 
Ala.  561,  665,  43  So.  7;  General  Fire  Ex- 
tinguisher Co.  V.  Beal-Doyle  Dry  Goods  Co. 
110  Ark.  49,  160  S.  W.  889,  892;  6  Thomp. 
Neg.  §  7242. 

There  is  no  difference  in  the  rule  for 
measuring  damages  in  cases  of  complete  and 
partial  loss  whether  the  property  be  used 
for  profit  or  pleasure.  When  the  property 
injured  may  be  repaired,  if  the  repairs  will 
substantially  restore  the  property  to  its 
former  condition,  the  cost  of  such  repairs 
will  ordinarily  furnish  proper  proof  of  the 
loss.  If  the  repairs  will  not  accomplish 
this,  their  cost  plus  the  diminution  in  value 
of  the  injured  property  will  ordinarily  fur- 
nish proper  proof  of  the  loss.  Cooper  v. 
Knight,  —  Tex.  Civ.  App.  — ,  147  S.  W.  349, 
351.  If  the  repairs  will  make  the  property 
more  valuable  than  it  was  before  the  injury, 
the  cost  of  the  repairs  less  the  increased 
value  will  ordinarily  measure  the  loss.  Cad- 
well V.  Canton,  81  Conn.  288,  293,  70  Atl. 
1025.  If  in  addition  to  the  injury  to  the 
property  the  owner  has  lost  its  use  for  a 
period  of  time,  as  for  example  during  the 
process  of  repair,  he  is  entitled  to  the  value 
of  the  use  of  the  property  during  this 
period.  Otherwise  he  will  not  have  received 
just  compensation  for  his  loss,  for  the  use 
during  the  period  of  deprivation  is  a  part 
of  the  loss.  Fritts  v.  New  York  &  N.  E.  R. 
Co.  62  Conn.  503,  507,  26  Atl.  347.  In  an 
action  for  injury  to  a  horse  through  a  de- 
fect in  a  highway,  we  held  that  the  loss  of 
the  use  of  the  horse  was  the  direct  and 
natural  consequence  of  the  injury  M>d  a 
proper  element  of  damage.  Brown  v.  South- 
bury,  63  Conn.  212,  214,  1  Atl.  819.  This 
has  been  the  general  ruling  of  the  authori- 
ties. New  Haven  S.  B.  &.  Transp.  Co.  v. 
Vanderbilt,  16  Conn.  420;  Wheeler  v.  Town- 
shend,  42  Vt.  16;  Shelbyville  Lateral 
Branch  R.  Co.  v.  Lewark,  4  Ind.  471,  473; 
Street  v.  Laumier,  34  Mo.  469;  Johnson  v. 
Holyoke,  105  Mass.  80;  Mizner  v.  Frazier, 
40  Mich.  592,  595,  29  Am.  Rep.  662;  Latham 
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V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  164  111. 
App.  550,  563 ;  Crossen  t.  Chicago  A,  J.  Elec- 
tric R.  Co.  158  111.  App.  42,  44;  The  Atlas, 
93  U.  S.  302,  23  L.  ed.  863;  Williamsoi  v. 
Barrett,  13  How.  101,  14  L.  ed.  68;  1  Sedgw. 
Damages,  9th  ed.  §  195:  6  Thomp.  Neg. 
5  7242.  A  similar  rule  prevails  in  replevin 
(Adams  v.  Wright,  74  Conn.  551,  554,  51 
Atl.  537);  and  in  trover  (Lewis  v.  Morse, 
20  Conn.  211,  217) ;  and  in  admiralty  (The 
H.  F.  Dimock,  23  C.  C.  A.  123,  33  U.  S.  App. 
647,  77  Fed.  226. 

These  and  many  other  authorities  estab- 
lish the  rule  that  for  negligent  injury  to 
personal  property  the  fullest  measure  of  re- 
covery is  the  difference  in  value  of  the  prop- 
erty before  and  after  the  injury,  plus  the 
average  or  usual  value  of  the  use  of  the 
property  during  the  period  the  owner  is  de- 
prived of  its  use.  As  a  whole,  the  author- 
ities (except  in  a  few  admiralty  cases) 
make  no  suggestion  of  a  difference  in  the 
measure  of  damage  for  loss  of  use  of  an 
article  of  profit,  and  one  of  luxury.  The 
value  of  the  use  is  fixed  by  finding  the 
market  value  of  the  use  of  the  property  dur- 
ing the  period  of  loss  of  use.  The  rental 
value  of  the  property,  if  it  has  one,  helps 
to  ascertain  the  value  of  the  loss  of  use. 
Trout  Auto  Livery  Co.  v.  People's  Gaslight 
A.  Coke  Co.  168  111.  App.  56,  60;  Universal 
Taximeter  Cab  Co.  v.  Blumenthal  (Sup.) 
143  N.  Y.  Supp.  1056;  A.  Buchanan's  Sons 
v.  Cranford  Co.  112  App.  Div.  278,  279,  98 
N.  Y.  Supp.  378. 

But  rental  value,  while  evidential,  is  not 
conclusive;  for  the  rental  value  may  in- 
clude, for  example,  a  substantial  sum  for 
wear  and  tear  and  depreciation.  The  rental 
value  of  an  automobile,  as  is  well  known,  is 
determined  not  alone  by  the  value  of  the 
use,  but  by  adding  to  this  a  sum  for  wear 
and  tear  and  depreciation. 

Since  compensation  for  injury  to  personal 
property  is  the  cardinal  rule  for  the  mcas- 
ure  of  the  damage,  there  would  seem  to  be 
no  room  for  affording  a  recovery  for  a  dep- 
rivation of  the  use  of  an  automobile  de- 
voted to  business,  and  denying  it  to  one  de- 
voted to  pleasure  uses.  The  value  of  the 
use  of  personal  property  is  not  the  mere 
value  of  its  intended  use,  but  of  its  present 
use.  The  value  of  an  article  to  its  owner, 
as  Sedgwick  points  out,  lies  in  his  right  to 
use,  enjoy,  and  dispose  of  it.  These  are  the 
rights  of  property  which  ownership  vests 
in  him,  and  whether  he,  in  fact,  avails  him- 
self of  his  right  of  use,  does  not  in  the  least 
affect  the  value  of  his  use.  1  Sedgw.  Dam- 
ages 9th  ed.  §  243a.  His  right  to  the  use 
of  his  property  is  not  diminished  by  the  use 
the  owner  makes  of  it.  His  right  of  user, 
whether  for  business  or  pleasure,  is  abso- 
lute, and  whoever  injures  him  in  the  exer- 
L.R.A.1915C. 


else  of  that  right  renders  himself  liable  for 
consequent  damage. 

The  cases  where  this  point  has  directly 
arisen  seem  to  l>e  comparatively  few,  and, 
outside  of  New  York,  to  have  been  decided 
in  harmony  with  the  general  rule.  The 
Medians  v.  The  Comet  [1900]  A.  C.  113, 
69  L.  J.  Q.  B.  N.  S.  35,  43  Week.  Rep.  398, 
82  L.  T.  N.  S.  95,  16  Times  L.  R.  194,  9  Asp. 
Mar.  L.  Cas.  41;  The  Greta  Holme  [1807] 
A.  C.  597,  66  L.  J.  Prob.  N.  S.  166,  77  L. 
T.  N.  S.  23,  8  Asp.  Mar.  L.  Cas.  317;  C.  W. 
Hunt  Co.  V.  Boston  Elev.  R.  Ck>.  109  Mass. 
220,  236,  85  K.  E.  446.  In  two  cases  in 
the  supreme  court  of  New  York  this  dis- 
tinction has  been  upheld.  Foley  v.  42nd 
Street,  M.  &  St.  N.  Ave.  R.  Co.  52  Misc. 
183,  101  N.  Y.  Supp.  780;  Bondy  v.  New 
York  City  R.  Co.  56  Misc.  602,  107  N.  Y. 
Supp.  31.  A  later  case  (Murphy  v.  New 
York  City  R.  Co.  68  Misc.  237,  108  N.  Y. 
Supp.  1021,  1023)  is  cited  by  Sedgw.  Dam- 
ages, §  243b,  as  reversing  these  two  cases. 
I  think  this  view  is  the  result  of  an  accep- 
tance of  the  concurring  opinion  as  the  opin- 
ion of  the  court,  and  overlooks  the  opinion 
of  the  court  which  supports  them.  The  con- 
curring opinion  strongly  asserts  the  right 
of  recovery  although  the  use  of  the  prop- 
erty injured  may  have  been  a  pleasure  use, 
and  attempts  to  distinguish  these  cases  up- 
on the  ground  that  they  furnished  no  proof 
that  the  injured  property  had  a  salable 
value.  I  think  it  difficult  to  clearly  see 
this  distinction.  Further  examination  of 
New  York  cases  would  seem  to  indicate  that 
these  two  cases  were  departures  from  the 
rule  generally  adopted  in  New  York  and  so 
to  impair  their  authority.  Schalscha  v. 
Third  Ave.  R.  C!o.  19  Misc.  141,  43  N.  Y. 
Supp.  251,  252,  1  Am.  Neg.  Rep.  330;  Hut- 
ton  V.  Murphy,  9  Misc.  151,  29  N.  Y.  Supp. 
70;  Wellman  v.  Miner,  19  Misc.  644,  44  N. 
Y.  Supp.  417,  2  Am.  Neg.  Rep.  218;  Moore 
V.  Metropolitan  Street  R.  Co.  84  App.  Div. 
613,  617,  82  N.  Y.  Supp.  778;  A.  Buchanan's 
Sons  v.  Cranford  Co.  112  App.  Div.  278, 
279,  98  N.  Y.  Supp.  378;  Allen  v.  Fox,  51 
N.  Y.  562,  665,  10  Am.  Rep.  641;  Jackson 
Architectural  Iron  Works  v.  Hurlbut,  168 
N.  Y.  34,  70  Am.  St.  Rep.  432,  62  N.  E.  666. 

I  think  evidence  of  the  rental  value  of 
the  car  was  admissible  as  tending  to  prove 
the  value  of  the  use,  and  that  the  exclusion 
of  this  evidence  was  erroneous. 

Error  is  assigned  in  ruling  out  the  evi- 
dence o<  the 'amount  which  the  plaintiff  paid 
his  chauffeur  during  the  period  he  was  de- 
prived of  the  use  of  his  car  while  it  was 
being  repaired.  This  offer  followed  the  sec- 
ond count,  wherein  it  was  alleged  that  the 
plaintiff  was  under  contract  to  pay  and  did 
pay  his  chauffeur  during  the  period  the  car 
was  being  repaired. 
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If  the  owner  receives  for  negligent  in- 
jury to  bis  property  the  difference  in  the 
value  of  his  property  before  and  after  the 
injury,  or  the  cost  of  the  repairs,  if  the  par- 
ties substitute  this  as  the  measure  of  dam- 
age to  the  property,  he  will  receive  com- 
pensation for  the  injury  to  his  property. 
If  the  injury  occasions  his  loss  of  its  use 
during  the  period  of  its  repair,  he  will  re- 
ceive the  equivalent  in  value  of  the  use,  and 
this  sum  will  enable  him  to  supply  himself 
with  other  property  to  talce  the  place  of  his 
own.  The  law  thus  gives  him  back  his 
property  and  pays  him  the  value  of  the  use 
he  has  lost.  This  places  him  in  the  posi- 
tion of  never  having  lost  the  use  of  his 
property.  If  the  plaintiff  lost  the  use  of 
his  car  while  it  was  being  repaired  and 
received  the  value  of  the  use  of  the  car, 
he  may  with  this  procure  another  car  and 
continue  to  use  the  services  of  his  chauffeur 
AS  he  would  have  done  had  his  car  remained 
uninjured.  If  he  should  be  permitted  to 
recover,  in  addition  to  the  loss  to  the  car 
and  the  value  of  the  use  lost,  the  wages  paid 
the  chauffeur,  he  would  be  the  gainer  by  the 
accident  of  the  wages  of  the  chauffeur.  And 
this  would  be  penalizing  the  negligence  in- 
stead of  compensating  the  injured. 

If  the  case  were  one  where  no  other  car 
could  be  hired,  there  would  be  more  reason 
in  the  claim  that  these  wages  were  special 
damages  consequent  upon  the  negligent  in- 
jury. But  no  claim  of  this  character  was, 
or  could  be,  made  in  this  case. 

The  only  instance  which  I  find  where  a 
court  has  passed  upon  this  express  claim 
was  in  Dillon  v.  Mundet  et  al.  (Sup.)  14S 
N.  Y.  Supp.  976,  and  it  was  there  denied. 

The  ruling  excluding  this  evidence  was  in 
my  opinion  correct. 


HililNOIS  SUPREME  COimT. 

JOHN  K  WALL  et  aL,  Plffs.  in  Err., 

v. 

RAY  PFANSCHMIDT  et  al. 

(266  IlL  180,  106  N.  E.  786.) 

Descent  — murder    of   ancestor  ^  effect. 

1.  The  murder  by  an  heir  of  his  ancestor 
does  not  interfere  with  the  operation  of 
the    statutory    rules    of    descent;    at    least 


where  the  Constitution  provides  that  con- 
viction of  crime  shall  not  work  forfeiture 
of  estate,  and  the  penalty  for  murder  is 
merely  death  or  imprisonment. 
Trust  —  ex  maleflclo  —  murder  of  an- 
cestor. 

2.  No  trust  em  maleficio  can  be  imposed 
upon  the  title  to  -property  whicli,  under 
the  statute,  descends  to  one  who  murders 
his  ancestor  to  secure  it. 

(October  16,  1914.) 

fpRROR  to  the  Circuit  Court  for  Adams 
J  County  to  review  a  judgmoit  dismiss- 
ing a  bill  filed  to  partition  certain  real 
estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  E.  Wall,  in  propria  per- 
sona, Carl  E.  Epier,  and  Cieorge  H.  Wil- 
son, for  plaintiffs  in  error: 

Ray  Ffanschmidt  cannot  take  by  inherit- 
ance any  of  the  real  estate  owned  by  his 
father,  mother,  or  sister,  whom  he  murdered, 
for  to  do  so  would  enable  him  to  profit  by 
his  own  wrong  and  crime. 

Supreme  Lodge,  K.  L.  H.  t.  Menkhausen, 
209  III.  277,  65  L.R.A.  608,  101  Am.  St.  Rep. 
239,  70  N.  E.  567 ;  Schreiner  v.  High  Court, 
I.  C.  O.  F.  35  ni.  App.  676;  Mutual  L.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  691,  29  L.  ed. 
997,  6  Sup.  Ct.  Rep.  877;  Schmidt  v.  North- 
ern Life  Asso.  112  Iowa,  41,  61  L.R.A.  141, 
84  Am.  St.  Rep.  323,  83  N.  W.  800;  Cleaver 
V.  Mutual  Reserve  Fund  Life  Asso.  [1892] 
1  Q.  B.  147,  61  L.  J.  Q.  B.  N.  8.  128,  66 
L.  T.  N.  S.  220,  40  Week.  Rep.  230,  56  J.  P. 
180;  Prince  of  Wales  etc.  Association  Co.  v. 
Palmer,  25  Beav.  605;  Riggs  v.  Palmer,  116 
N.  Y.  606,  6  L.R.A.  340,  12  Am.  St.  Rep. 
819,  22  N.  E.  188;  EUerson  v.  Westcott,  148 
N.  Y.  149,  42  N.  E.  640,  88  Hun,  389,  2  N. 
Y.  Anno.  Cas.  118,  34  N.  Y.  Supp.  813;  Box 
V.  Lanier,  112  Tenn.  303,  64  L.R.A.  468,  79 
S.  W.  1042;  Perry  t.  Strawbridge,  209  Mo. 
621,  16  L.R.A.(N.S.)  244,  123  Am.  St.  Rep. 
610,  108  S.  W.  641,  14  Ann.  Cas.  02;  Well- 
ner  ▼.  Eckstein,  106  Minn.  444,  117  N.  W. 
830;  Kreitz  v.  Behrensmeyer,  149  111.  496, 
24  L.R.A.  59,  36  N.  E.  083;  Cunigunda's 
Estate,  27  Times  L.  R.  258;  Re  Cash,  30 
New  Zealand  L.  R.  577;  McKinnon  t. 
Lundy,  24  Ont.  Rep.  132;  Lundy  v.  Lundy, 
24  Can.  S.  C.  660;  4  Harvard  L.  Rev.  394; 
24  Am.  L.  Rev.  141;  30  Am.  L.  Rev.  130; 
Wunderle  v.  Wunderle,  144  111.  40,  19  L.R.A. 


yote,  —  Homicide  as  affecting  devolu- 
tion of  property. 

Earlier  cases  considering  the  question 
under  annotation  will  be  found  in  notes 
to  McAlister  v.  Fair,  3  L.R.A.(N.S.)  726, 
and  Re  Kirby,  39  L.R.A.(N.S.)   1088. 

As  to  the  right  of  one  who  murders  in- 
sured to  proceeds  of  polii^  on  his  life,  see 
L.R.A.1915C. 


notes  in  3  L.R.A.(N.S.)  727,  and  28  L.R.A. 
(N.S.)  676. 

In  connection  with  the  dit\,'ussion  in 
some  of  the  cases  as  to  the  effect  of  the 
conviction  to  establish  the  murder,  see 
notes  in  11  L.R.A.(N.S.)  663,  and  31  L.R.A. 
(N.S.)  670,  on  the  general  subject  of  judg- 
ment in  criminal  a^ion  as  res  judicata  in 
civil  action. 
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84,  33  N.  E.  106;  40  Cyc.  1063,  and  notes; 
Shellenberger  v.  Ransom,  31  Neb.  61,  10 
L.R.A.  810,  28  Am.  St.  Eep.  600,  47  N.  W. 
700. 

Ray  Pfanachmidt  cannot  hold  the  legal 
title  to  said  real  estate  for  his  own  use  or 
benefit,  but  only  as  a  trustee  ea  maleficio 
and  in  trust  for  the  heirs  equitably  entitled 
thereto. 

Riggs  V.  Palmer,  116  N.  Y.  606,  6  L.R.A. 
340,  12  Am.  St.  Rep.  819,  22  X.  E.  188; 
EUerson  v.  Westcott,  148  N.  Y.  149,  42  N. 
£.  540;  Wcllner  v.  Eckstein,  105  Minn.  444, 
117  N.  \V\  830;  3  Tom.  Eq.  Jur.  §  1063; 
2  Tiffany,  Real  Prop.  1161,  1162,  §  505a; 
36  Am.  L.  Reg.  N.  S.  229;  30  Am.  L.  Rev. 
130;  4  Harvard  L.  Rev.  394;  Lewin,  Tr.  9th 
«d.   60,  64;    1   Perry,  Tr.   §   181,  note  A; 


Nebraska  Nat.  B-nk  ▼.  Johnson,  61  Neb. 
646,  71  N.  W.  294;  Grouch  v.  Hazlehurst 
Lumber  Co.  —  Miss.  — ,  16  So.  490. 

Messrs.  Govert  &  Iiancaster  for  de- 
fendants  in  error: 

Carter,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiffs  in  error  filed  a  bill  for  the 
partition  of  certain  real  estate,  in  the 
circuit  court  of  Adams  county,  to  the  June 
term,  1913.  A  demurrer  thereto  was  sus- 
tained, and  the  bill,  which  had  been  amend- 
ed, was  dismissed  for  want  of  equity.  Plain- 
tiffs in  error  elected  to  abide  by  their  bill 
as  amended  and  the  cause  was  dismissed  at 
their  costs.  A  writ  of  error  was  sued  out 
to  review  that  decree.  . 


Public  policy  doctrine  as  applied  to  trans- 
fers by  devise  or  operation  of  common 
law  rule. 

Supplementing  note  in  3  L.R.A.(N.S.) 
726. 

Where  the  transfer  of  propertv  is  by 
will  or  by  operation  of  common  law,  the 
later  cases  follow  the  rule  applied  in  simi- 
lar cases  cited  in  the  earlier  note,  that 
it  is  against  public  policy  to  permit  a  per- 
son or  his  personal  representative  to  bene- 
fit by  his  own  crime. 

Thus,  in  Hall  v.  Knight,  L.  R.  [1914] 
P.  1,  83  L.  J.  Prob.  N.  S.  1,  109  L.  T.  N.  8. 
587,  [1913]  W.  N.  283,  30  Times  L.  R.  1, 
58  Sol.  Jo.  30,  it  was  held  that  a  legatee 
who  was  guilty  of  the  homicide  of  her 
testator  could  not  take  any  interest  in 
the  estate  under  the  will. 

And  this  rule  of  law  was  held  to  apply 
although  the  legatee  was  cmvicted  of  man- 
slaughter, and  not  of  murder,  the  court 
stating  that  it  could  not  see  why  a  leg- 
atee should  be  excluded  from  taking  tl^ 
testator's  bounty  when  he  can  be  hanged, 
and  not  excluded  when  he  can  be  sentenced 
only  to  penal  servitude  for  life;  that  the 
distinction  seemed  to  be  either  one  of 
an  undue  reliance  upon  legal  classifica- 
tion, or  else  to  encourage  what  would  be 
very  noxious,  a  sentimental  speculation  as 
to  the  mode  and  degree  of  the  moral  guilt 
of  a  person  who  had  been  justly  convicted 
and  sent  to  prison.    Ibid. 

In  Crippen's  Goods,  104  L.  T.  N.  S.  224, 
L.  R.  [1911]  P.  108,  80  L.  J.  Prob.  N.  S. 
47,  27  Times  L.  R.  258,  55  Sol.  Jo.  273, 
the  court,  in  the  exercise  of  its  discretion, 
granted  the  application  of  a  sister  of  de- 
cedent for  letters  of  administration,  pass- 
ing over  and  declining  to  appoint  as  ad- 
ministratrix a  person  named  as  executrix 
and  universal  lc;;atee  in  the  will  of  deced- 
ent's husband,  who  had  been  convicted  and 
executed  on  the  charge  of  murdering  de- 
cedent. 

The  court  stated  that  it  is  clear  that 
the  law^  is  that  no  person  can  obtain,  or 
enforce  any  right  resulting  to  him  from 
his  own  crime,  and  neither  can  his  represen- 
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tative  claiming  under  him  obtain  or  enforce 
any  such  right;  that  the  human  mind  re- 
volted at  the  very  idea  that  any  otiier  doc- 
trine could  be  possible  in  our  system  of 
jurisprudence.  It  will  be  noted  that  this 
decision  was  as  to  the  right  to  appointment 
as  executrix,  and  that  me  question  of  the 
right  to  the  property  was  not  finally  decided, 
but,  as  pointed  out  in  Re  Cash,  infra,  the 
decision  would  have  been  meaningless  if 
the  president  of  the  court  had  thought 
that  the  legatee  had  a  right  to  recover  it, 
since  if  it  had  passed  to  Crippen  she  alone 
would  have  be^  interested.  It  was  con- 
tended that,  as  in  this  case  tiie  murder 
was  committed  from  some  other  motive 
than  that  of  acquiring  property,  the  rule 
should  not  be  applied,  but  the  court  stated 
that  where  the  court  refuses  to  act  in  such 
cases  on  the  ground  that  to  do  so  is 
against  public  policy,  it  does  so  without 
reference  to  the  facts  of  the  particular  case. 
In  Re  Cash,  30  New  Zealand  L.  R.  677, 
it  was  held  that  the  husband  was  not  en- 
titled to  succeed  to  the  estate  of  his  wife, 
whom  he  had  murdered,  but  that  the  pub- 
lic trustee  should  stand  possessed  of  the 
estate  of  the  deceased  wife  for  her  next 
of  kin  other  than  the  husband,  and  that 
effect  could  not  be  given  to  a  bona  fide  as- 
signment of  the  value  of  the  wife's  estate 
to  the  solicitors  employed  by  the  hus- 
band to  defend  him,  as  they  had  no  better 
claim  than  the  husband  had,  and  as  no 
property  nassed  to  the  husband  by  hia 
wife's  death,  there  was  nothing  to  assign. 

Exception  in  ease  of  transfer  under  posi- 
tive statutory  provision. 

Supplementing  notes  in  3  L.R.A.(N.S.) 
726.  and  39  L.R.A.(N.S.)    1088. 

In  view  of  the  c<»tention  made  in  sup- 
port of  the  view  excluding  one  who  murders 
his  ancestor  from  taking  a  benefit  under 
the  statutes  of  descent  and  distribution, 
see  note  to  Shellenberjer  v.  Ransom,  26 
L.R.A.  664,  on  the  question.  How  far  stat- 
utes will  be  regarded  as  having  abrogated 
the  maxim  that  one  cannot  profit  by  Us 
own  wrong. 
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The  amended  bill  averred  that  certain 
real  estate  was  devised  under  the  will  of 
Christian  Abel  to  his  daughter,  Matilda,  for 
her  natural  life  and  at  her  death  to  her 
children;  that  said  3Iatilda  intermarried 
with  one  Charles  A.  Pfanschmidt  and  to 
them  were  born  two  children,  Ray  and 
Blanche;  that  said  Charles  A.  owned  certain 
real  estate  adjoining  that  devised  to  his 
wife,  Matilda,  all  of  which  the  family  oc- 
cupied as  a  farm,  residing  on  that  portion 
devised  to  the  wife;  that  on  or  about 
September  27,  1912,  Ray  Pfanschmidt,  one 
of  said  children,  murdered  his  father, 
mother,  and  sister  and  Emma  Kaempen,  a 
school  teacher  boarding  with  them,  setting 
fire  to  the  residence  and  party  burning  the 
remains  of  said  four  persons  so  killed,  and 


that  the  order  of  their  respective  deaths 
could  not  be  determined;  that  said  Ray 
Pfanschmidt  had  been  indicted  in  the  cir- 
cuit court  of  Adams  county  for  the  murder 
of  said  four  persons  and  pleaded  not  guilty; 
that  under  the  indictment  for  the  murder 
of  his  sister  said  Ray  Pfanschmidt  was 
tried  and  found  guilty  and  his  punishment 
fixed  by  verdict  of  the  jury  at  death;  and 
that  said  criminal  cause,  at  the  time  of  this 
hearing  in  the  court  below,  was  pending  in 
the  trial  court  on  motion  in  arrest  of  judg- 
ment. The  motion  in  arrest  of  judgment 
has  since  been  overruled  and  the  criminal 
cause  brought  to  this  court  by  writ  of 
error,  the  judgment  of  the  trial  court  be- 
ing reversed  and  the  cause  remanded  for  a 
new  trial.     People  v.  Pfanschmidt,  262  111. 


Wau.  v.  Pfanschmidt,  is  in  accord  with 
the  numerical  weight  of  authority  in  hold- 
ing that  the  murder  by  an  heir  of  his  an- 
cestor does  not  interfere  with  the  operation 
of  the  statutory  rules  of  descent,  and  al- 
though the  decision  is  based  in  part  on  the 
constitutional  provision  that  conviction 
of  crime  shall  not  work  forfeiture  of  estate, 
a  reading  of  the  opinion  furnishes  no  doubt 
but  that  the  decision  would  have  been  the 
same  in  the  absence  of  such  provision. 

Wall  v.  Pfa;i8chi£1dt  is  also  a  case  of 
importance  as  being  one  which  expressly 
denies  the  right  to  extend  to  a  ease  of 
descent  the  principle  of  Ri^s  v.  Palmer, 
cited  in  note  in  3  L.R.A.(N.S.)  729,  as  ex- 
plained in  Ellerson  v.  Westcott.  cited  in 
note  in  3  L.R.A.(N.S.)  729,  that  the  heir 
would  hold  as  trustee  ex  mal^cio. 

In  Holloway  v.  McCormick,  —  Okla.  — , 
60  L.R.A.(N.S.)  536,  136  Pac.  1111,  it 
was  held  that  a  husband  is  not  precluded 
from  inheriting  from  his  wife  by  the  fact 
that  he  murdered  her,  especially  where  no 
intention  appears  that  the  murder  was  com- 
mitted for  the  purpose  of  securing  her  prop- 
erty, under  a  statute  relating  to  the  de- 
scent of  property,  which  provides  in  plain 
and  peremptory  language  that  a  husband 
shall  inherit  from  the  deceased  wife,  and 
which  makes  no  exception  on  account  of 
criminal  conduct. 

And  again  in  De  Graffenreid  v.  Iowa 
Land  k  T.  Co.  20  Okla.  687,  95  Pac.  624, 
it  was  held  that  the  Ch-eek  law  of 
descent  and  distribution  did  not  disqualify 
a  husband  from  inheriting  from  his  wife 
because  of  the  fact  that  he  murdered  btr, 
the  killing  not  having  been  done  for  the 
purpose  of  immediate  inheritance,  and  the 
statute  itself  containing  no  provision  ex- 
cluding one  from  inheriting  because  of  his 
crime. 

In  the  Holloway  and  De  Graffenreid 
Cases,  there  was  no  evidence  that  the  crime 
was  committed  for  the  purpose  of  inherit- 
ing, but  the  court  in  each  case  expressly 
states  that  its  decision  is  due  to  the  fact 
that  under  the  statute  of  descent  and  dis- 
tribution one  would  not  be  excluded  from 
inheriting  because  of  the  fact  that  he  com- 
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mitted  the  crime  for  that  express  purpose, 
and  a  fortiori  the  same  would  be  the  rule 
when  no  such  intention  appeared. 

So,  also,  under  article  1696  of  Texas 
Revised  Civil  Statutes,  which  provides  that 
upon  dissolution  of  the  marriage  relation 
by  death,  all  property  belonging  to  the 
community  estate  of  the  husband  and  wife 
shall  go  to  the  survivor  if  there  be  no  chil- 
dren or  their  descendants,  the  wife  is  not 
barred  from  inheriting  her  husband's  in- 
terest by  the  fact  that  she  murdered  him 
for  the  sole  purpose  of  investing  herself 
with  the  title  to  his  property.  Hill  v.  Xo- 
land,  —  Tex.  Civ.  App.  — ,  149  S.  W.  288. 
The  court  said  that  "the  article  in  plain 
and  unambiguous  language  designates  the 
person  to  whom  the  estate  shall  descend 
eo  instanti  upon  the  happening  of  death, 
and  there  is  neither  condition  nor  excep- 
tion debarring  or  forfeiting  the  estate  or 
the  right  of  succession  to  the  wife  or  hus- 
band. As  the  rule  of  inheritance  is  explicit 
and  imperative,  and  the  statute  contains 
no  hint  that  tte  wife  is  to  be  excluded 
on  accoimt  of  crime  or  misconduct,  the 
courts  would  not  be  warranted  in  reading 
into  the  statute  a  clause  disinheriting  her 
for  her  alleged  crime." 

In  Re  Wolf,  88  Misc.  433,  150  N.  Y.  Supp. 
738,  where  a  husband,  while  in  the  act  of 
attempting  to  shoot  his  wife's  paramour, 
unintentionally  killed  her,  it  was  held  that 
such  fact  did  not  constitute  a  legal  bar  to 
his  inheriting  from  her.  The  court  stated 
that  the  statute  of  distribution  had  been 
framed  without  regard  to  any  such  dis- 
ability, and  .  at  the  statutory  rights  of 
the  husband  are  unaffected  by  the  prin- 
ciple of  the  public  policy  doctrine. 

And  even  admitting  that  a  court  of 
equity  might  consider  whether  public  policy 
would  prevent  the  enforcement  of  rights 
directly  resulting  from  the  commission  of 
a  crime,  that  court  ought  to  go  further  and 
determine  whether  or  not  the  crime  was 
committed  for  the  purpose  of  influencing 
the  succession,  and  if  it  was  not  so  com- 
mitted, then  in  equity  the  conviction  should 
not  be  allowed  to  influence  the  succession 
or  take   away  the  convict's  rij^t  of  suc- 
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411,  104  N.  E.  804.  The  amended  bill  utj 
this  cause  further  alleged  that  Ray  Pfan- 
schmidt  could  not  acquire  any  estate,  right, 
or  title  in  and  to  said  real  estate  through 
his  act  of  murder;  that  Charles  A.  Pfan- 
schmidt  died  intestate,  leaving  him  sur- 
viving his  son,  Ray  Ffanschmidt,  the  bill 
naming  as  other  heirs  decedent's  father, 
brother,  sisters,  and  children  of  a  deceased 
brother  and  sister,  and  also  enumerating  the 
heirs  of  Matilda  Ffanschmidt.  It  is  further 
allied  that  Ray  Ffanschmidt  executed  his 
promissory  note  to  Fred  Ffanschmidt,  his 
uncle,  for  $4,000,  secured  by  mortgage  on 
the  real  estate  described  in  the  bill,  and  an- 
other promissory  note  for  $4,000  to  George 
W.  Govert  and  W.  Emery  Lancaster,  secured 
by  a  second  mortgage  on  said  real  estate; 


that  Charles  C.  Ffanschmidt,  the  father  of 
Charles  A.,  quitclaimed  to  John  E.  Wall 
all  his  interest  in  said  real  estate,  and  said 
Wall  and  his  wife  quitclaimed  to  E.  W.  C. 
Kaempen  an  undivided  two  thirds  of  said 
real  estate.  It  is  further  alleged  that  said 
mortgages  are  null  and  void  except  as  to  the 
real  estate  devised  to  said  Ray  Ffanschmidt 
by  the  will  of  his  grandfather.  Christian 
Abel.  The  prayer  of  the  bill  is  for  parti- 
tion,  and  that  the  court  declare  that  said 
Ray  Ffanschmidt  did  not  take  or  acquire 
any  interest  in  the  real  estate  of  Charles 
A.  Ffanschmidt,  his  father,  Matilda  Ffan- 
schmidt, his  mother,  or  Blanche  Ffan- 
schmidt, his  sister,  upon  their  death,  be- 
cause he  caused  their  death  for  the  purpose 
of  inheriting;  that  he  took  no  other  interest 


cession;  and  so  it  was  held  in  this  case 
that  In  equity  the  husband  ought  not  to 
be  barred  from  succession  under  the  stat- 
ute of  distribution,  because  he  had  not  the 
slightest  intention  of  killing  his  wife  and 
profiting  by  her  death,  which  is  the  very 
essence  of  the  equitable  bar.     Ibid. 


Construction  of  statute  providing  that  one 
convicted  of  causing  another's  death  shall 
not  inherit  from  victim. 

Indiana  Acts  1907,  p.  136,  providing 
that  "no  person  who  unlawfully  causes 
the  death  of  another  and  shall  have  been 
convicted  thereof  or  aids  or  abets  in  such 
unlawful  killing  of  another,  shall  take  by 
devise  or  descent  any  part  of  the  property 
real  or  personal  owned  by  decedent  at  the 
time  of  his  or  her  death,"  do  not  prevent 
a  widow  who  has  killed  her  husband  from 
recovering  the  statutory  allowance  to  the 
widow  of  $500.  Re  Mertes,  181  Ind.  478, 
104  N.  E.  753.  The  court  stated  that  such 
statutory  allowance  is  a  preferred  claim 
payable  out  of  the  personal  estate  of  the 
deceased  husband  if  sufficient,  and  if  in- 
sufficient then  the  balance  shall  be  paid 
out  of  the  real  estate,  and  so  does  not  de- 
scend to  her  as  his  heir,  and  therefore  the 
act  of  1907  does  not  control;  and  further 
that  as  there  was  no  pretense  in  the  case 
that  it  was  given  her  under  the  provisions 
in  a  will,  the  provision  of  the  act  that  she 
shall  not  take  by  devise  has  no  force,  as 
the  act  in  question  is  confined  to  devise 
and  descent,  and  could  not  be  made  to  apply 
in  this  case  without  reading  something  into 
the  statute  which  was  not  included  therein 
by  the  legislature. 

Nor  does  such  statute  prevent  a  hus- 
band from  inheriting  from  his  wife,  al- 
though he  may  have  caused  her  death, 
where  there  has  been  no  ccmviction  thereof. 
Bnins  v.  Cope,  —  Ind.  — ,  106  N.  E.  471. 
The  court  stated  that  previously  to  the  act 
of  1907  no  statutory  exceptions  barred  a 
surviving  wife  or  husband  from  taking  un- 
der the  statute  of  descent  because  of  crime, 
even  if  that  of  the  murder  of  the  deceased, 
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and  consequently  that,  unless  barred  by  the 
provisions  of  that  act  from  inheriting  his 
wife's  property,  he  takes  it  all  imder  the 
provisions  of  the  decedents'  act;  but  that 
the  act  of  1907  by  its  plain  provisions  bars 
no  one  from  inheriting  unless  he  has  been 
convicted  as  principal  or  accessory  of  the 
unlawful  killing  of  the  person  whose  prop- 
erty he  claims  through  the  laws  of  descent. 

The  view  that,  in  the  absence  of  an  ex- 
press statutory  provision  to  that  effect,  one 
is  not  precluded  from  taking  under  the  stat- 
ute of  descent  and  distribution  by  the  fact 
that  he  murdered  the  decedent,  appears  to  be 
sustained  by  the  numerical  weight  of  au- 
thority. The  courts  very  generally  deplore 
the  practical  consequences  of  the  adoption 
of  that  view,  but  have  felt  constrained  by 
the  terms  of  the  statute. 

It  may  be  doubted,  however,  whether 
these  courts  have  allowed  sufficient  effect 
to  the  maxim  that  no  one  shall  take  ad- 
vantage of  his  own  wrong,  as  an  inherent 
limitation  of  the  generality  of  statutory 
terms  employed  by  the  legislature  without 
having  consciously  in  mind  the  particular 
mischief  incident  to  an  unrestrained  appli- 
cation of  the  literal  terms  of  the  statute. 
Many  illustrations  of  the  effect  of  this 
maxim  as  a  restraint  upon  general  statu- 
tory terms  are  presented  in  tbe  note  to 
Shellenberger  v.  Ransom,  25  L.R.A.  564,  on 
the  general  subject,  "How  far  statutes  will 
be  regarded  as  having  abrogated  the  maxim 
that  one  cannot  profit  by  his  own  wrong." 
It  is  difficult  to  imagine  a  more  fitting  case 
for  the  application  of  such  a  maxim  in 
determining  the  scope  and  effect  of  a  stat- 
ute, than  that  presented  by  the  case  of  one 
claiming,  under  the  statute  of  descent  and 
distribution,  the  estate  of  one  whom  he 
has  murdered,  perhaps,  for  the  very  pur- 
pose of  coming  into  the  inheritance.  It 
would  seem  that  such  a  case,  if  not  justify- 
ing the  formulation  of  a  new  principle  to 
prevent  the  consummation  of  such  a  flag- 
rant perversion  of  justice,  should  at  least 
call  for  rigid  adherence  to  an  established 
principle  of  statutory  construction  adequate 
to  the  prevention  of  such  a  result. 

J.  H.  B. 
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than  that  devised  to  him  in  his  grand- 
father's will.  The  bill  further  prayed  that 
he  be  enjoined  from  conveying,  mortgaging, 
or  otherwise  encumbering  said  real  estate, 
and  if  it  should  be  deemed  that  he  toolc  the 
naked  legal  title,  by  descent,  to  any  part 
of  said  real  estate,  that  it  be  deemed  that 
he  was  holding  said  l^^l  title  not  for  his 
own  use  and  benefit,  but  only  as  trustee 
for  such  parties  equitably  entitled  there- 
to, and  that  partition  of  the  equitable  inter- 
ests be  made  accordingly. 

Both  parties  agree  that  the  law  is  that 
when  two  or  more  persons  perish"  in  a  com- 
mon disaster  there  is  no  presumption 
under  the  common  law,  of  survivorship; 
that  if  survivorship  is  claimed  it  must  be 
proved  (Middeke  v.  Balder,  198  111.  590, 
S9  L.R.A.  653,  92  Am.  St  Rep.  284,  64  N. 
E.  1002;  Young  Women's  Christian  Home 
V.  French,  187  U.  S.  401,  47  L.  ed.  233,  23 
Sup.  Ct.  Rep.  184;  1  Greenl.  Ev.  16th  ed. 
§§  29,  30) ;  and  that  this  rule  would  apply 
whether  the  common  disaster  was  a  wreck 
or  accident  on  land  or  sea,  or  the  murder 
of  several  persons  at  practically  the  same 
time,  as  alleged  in  this  case. 

Plaintiffs  in  error  concede  that  defendant 
in  error  Ray  Pfanschmidt  retained  and  did 
not  forfeit  his  estate  in  the  remainder  devised 
to  him  under  the  will  of  his  grandfather. 
Christian  AbeL  The  sole  question  in  dis- 
pute is  whether  he  could  acquire  an  interest, 
by  inheritance,  in  the  real  estate  owned  by 
his  father,  mother,  and  sister,  who  under  the 
pleadings  in  this  cause  met  their  death  by 
his  acts  intentionally  committed. 

Our  statute  on  descent  provides:  "That 
estates,  both  real  and  personal,  of  residents 
and  nonresident  proprietors  in  this  state 
dying  intestate,  .  .  .  shall  descend  to  and 
be  distributed  in  manner  following,  to  wit: 
First — to  his  or  her  children  and  their 
descendants,  in  equal  parts;  .  .  .  Second 
— ^when  there  is  no  diild  of  the  intestate, 
nor  descendant  of  such  child,  and  no  widow 
or  surviving  husband,  .  .  .  and  if  there 
is  no  parent  living,  then  to  the  brothers  and 
sisters  of  the  intestate,  and  their  descend- 
anU."    Hurd's  Stat.  1913,  p.  907. 

This  statute  has  never  been  construed  by 
the  courts  of  this  state  as  to  the  question 
here  involved.  Counsel  for  plaintiffs  in 
error  admit  that  under  the  literal  wording  of 
the  statute  Ray  Pfanschmidt  would  inherit, 
but  their  argument  is  to  the  effect  tliat  in 
construing  this  as  well  as  all  other  statutes 
the  maxims  of  the  common  law  must  be  ap- 
plied, and  that  according  to  those  maxims 
no  one  can  be  permitted  to  take  advantage 
of  his  own  fraud  or  wrong,  or  acquire  prop- 
erty by  his  own  crime;  that  it  must  be  as- 
sumed that  the  legislature,  in  passing  the 
statute  of  descent,  had  these  maxims  in 
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mind,  and  that  the  statute  should  be  con- 
strued according  to  such  legislative  intent; 
that  so  construed  Ray  Pfanschmidt  acquired 
no  interest  in  the  estate  of  his  fatlier, 
mother,  or  sister. 

The  authorities  on  this  question  in  other 
jurisdictions  are  not  in  harmony.  The 
courts  of  Great  Britain  do  not  seem  to  have 
been  called  upon  to  pass  upon  it  until  in 
very  recent  years,  doubtless  because  of  the 
ancient  common-law  doctrine  of  attainder 
and  corruption  of  blood.  Under  the  civil 
law  one  could  not  take  property  by  inherit- 
ance or  will  from  an  ancestor  or  testator 
whom  he  had  murdered,  but  such  depriva- 
tion plainly  was  intended  in  the  nature  of 
a  punishment,  as  the  property,  in  such  case, 
escheated  to  the  exchequer.  Domat's  Civil 
Law,  pt.  2,  bk.  1,  title  1,  §  3;  Riggs  t. 
Palmer,  115  N.  Y.  506,  5  L.R.A.  340,  12  Am. 
St.  Rep.  819,  22  N.  E.  188.  In  most  states 
the  statutes  of  descent  are  based  upon  the 
rules  of  the  civil  law  (14  Cyc.  23,)  but 
each  state  has  its  own  rules.  3-5  Greenleaf's 
Cruise,  Real  Prop.  2d  Am.  ed.  146,  note. 
The  English  common  law  of  descents  had 
its  foundation  in  principles  of  feudal  policy. 
Reeve,  Descents,  1.  Forfeiture  of  lands  for 
felony  was  a  doctrine  of  the  old  Saxon  law, 
as  a  part  of  the  punishment  for  the  offense. 
The  law  of  feudal  escheat  was  brought  into 
England  at  the  Conquest,  and  superadded  to 
the  ancient  law  of  forfeiture.  2  Sharswood's 
Bl.  Com.  p.  251.  Corruption  of  blood  and 
forfeiture  of  lands  in  ordinary  felonies  were 
abolished  by  64  Geo.  Ill,  chap.  45.  1  Chitty, 
Crim.  Law,  736.  Later,  in  1870,  by  statute 
of  33  and  34  Victoria,  chapter  23,  the 
entire  doctrine  of  attainder,  forfeiture,  and 
corruption  of  blood  was  abolished,  except 
forfeiture  consequent  upon  outlawry.  1 
Jarman,  Wills  (Higclow's  6th  «d.  **  45,  46; 
6  Enc.  Laws  of  Eng.  210;  Avery  v.  Everett, 
1  L.R.A.  264.  In  recent  years  the  English 
courts,  both  in  Great  Britian  and'in  some  of 
the  colonies,  have  passed  on  this  question. 

Before  the  passage  of  the  forfeiture  act 
of  1870,  in  Amicable  Soc.  v.  Bolland,  4 
Bligh,  N.  R.  194,  2  Dow  &  C.  1  (1830),  it 
was  held  that  the  parties  representing  and 
claiming  under  one  convicted  (and  exe- 
cuted) of  a  capital  felony  (forgery)  could 
not  recover  insurance.  The  decision  was  on 
grounds  of  public  policy.  In  Cleaver  v. 
Mutual  Reserve  Fund  Life  Asso.  [1892]  1 
Q.  B.  147,  61  L.  J.  Q.  B.  N.  S.  128,  66  L.  T. 
N.  S.  220,  40  Week.  Rep.  230,  56  J.  P.  180, 
it  was  held  that  Mrs.  Maybrick,  who  was 
named  as  beneficiary  in  an  insurance  certifi- 
cate of  her  husband,  whom  she  was  convict- 
ed of  murdering,  could  not  recover  from  the 
insurance  company.  The  insurance  money 
became  a  part  of  the  estate  of  the  insured 
as  a  resulting  trust.    The  following  British 
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ud  colonial  cases  have  been  decided  in  har- 
mony with  the  Cleaver  Case,  all  on  the 
ground  of  public  policy,  following  the 
maxim  that  one  cannot  take  advantage  of 
his  own  wrong:  Lundy  v.  Lundy,  24  Can. 
S.  0.  650;  Re  Cash,  30  New  Zealand  L.  K. 
677;  Hall  v.  Knight,  L.  R.  [1914]  P.  1,  83 
L.  J.  Prob.  N.  S.  1,  109  L.  T.  N.  S.  587, 
[1913]  W.  N.  283,  30  Times  L.  R.  1,.  68 
Sol.  Jo.  30. 

In  this  country  the  decisions  in  Riggs  ▼. 
Palmer,  supra;  Mutual  L.  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  29  L.  ed.  997,  6  Sup. 
Ct  Rep.  877;  Ellerson  v.  Westcott,  148  N. 
Y.  149,  42  N.  E.  640,  and  Perry  v.  Straw- 
bridge,  209  Mo.  821,  16  L.R.A.(N.S.)  244, 
123  Am.  St.  Rep.  610,  108  S.  W.  641,  14 
Ann.  Cas.  92,  are  in  harmony  with  the 
British  and  colonial  cases  above  cited.  On 
the  other  hand,  it  has  been  held  that,  where 
there  are  explicit  rules  governing  the  de- 
scent of  property  by  statute,  and  there  is 
nothing  contained  therein  to  justify  exclu- 
sion, the  one  upon  whom  the  law  casts  the 
property  cannot,  because  of  the  murder  by 
him  of  the  ancestor  or  testator,  be  devested 
of  it  by  the  court.  Owens  v.  Owens,  100 
N.  C.  240,  6  S.  E.  794;  Deem  v.  Milliken, 
63  Ohio  St.  668,  44  K.  E.  1134;  Shellen- 
berger  v.  Ramsom,  41  Neb.  631,  26  L.R.A. 
564,  59  N.  W.  936;  Carpenter's  Estate,  170 
Pa.  203,  29  L.R.A.  145,  60  Am.  St.  Rep. 
765,  32  Atl.  637;  De  Oraffenried  v.  Iowa 
Land  &  Trust  Co.  20  Okla.  687,  95  Pac. 
624. 

The  first  case  in  this  country  was  that  of 
Owens  v.  Owens,  supra,  decided  in  1888.  It 
was  there  held  that  a  widow  convicted  as  an 
accessory  before  the  fact  in  her  husband's 
murder,  and  confined  in  the  state  prison 
therefor,  was  entitled  to  her  dower  in  his 
lands. 

RiggB  T.  Palmer,  supra,  was  decided  in 
1889.  This  was  an  action  by  the  heirs  at 
law  of  a  testator  against  %  beneficiary  who 
had  murdered  the  testator  in  order  to  ob- 
tain possession  of  the  property  given  him 
by  the  will,  to  cancel  the  provisions  for  said 
beneficiary's  benefit.  The  court  decided  that 
by  reason  of  having  committed  said  crime 
the  beneficiary  was  not  entitled  to  take 
under  the  will,  and  that  the  property  be- 
longed to  the  heirs  at  law. 

In  Deem  v.  Millikin,  6  Ohio  C.  C.  367 
(1892),  it  was  held  that  a  son  who  mur- 
dered his  mother  for  the  purpose  of  procur- 
ing her  property  succeeded  to  the  title  to  her 
real  estate  by  virtue  of  the  statute  of  de- 
scent in  that  state.  This  decision  was  af- 
firmed in  63  Ohio  St.  668,  44  N.  E.  1134. 

Shellenberger  v.  Ransom,  41  Neb.  631, 
26  LJEI.A.  564,  59  N.  W.  935,  which  at  the 
first  hearing  in  the  supreme  court,  was  de- 
cided in  1891,  following  the  reasoning  in 
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Riggs  V.  Palmer,  supra,  was  on  rehearing 
decided  to  the  contrary,  a,nd  it  was  held 
that,  even  though  it  was  proved  that  a 
father  murdered  his  daughter  in  order  to 
possess  himself  of  her  estate,  nevertheless 
he  took  the  title  under  the  laws  of  descent 
of  that  state. 

In  Carpenter's  Estate,  170  Pa.  203,  29 
L.ILA.  145,  50  Am.  St.  Rep.  765,  32  Atl. 
637  (1896),  a  son  murdered  his  father  to 
come  immediately  into  possession  of  his 
estate.  The  son  was  convicted  and  hanged, 
and  it  was  contended  that  because  of  his 
crime  the  title  never  vested  in  him.  The 
court  held  that  under  the  statute  of  descent 
in  that  state  the  title  had  vested  in  the  son 
immediately  upon  his  father's  death. 

Ellerson  v.  Westcott,  148  N.  Y.  149,  42 
N.  E.  640,  is  cited  by  counsel  for  the  plain- 
tiffs in  error,  but  the  only  holding  in  that 
case,  which  was  a  partition  proceeding,  waa 
that  the  killing  of  the  testator  by  a  devisee 
for  the  purpose  of  realizing  under  the  will 
did  not  render  the  devise  void,  and  the 
court  indicated  that  relief  could  be  had 
against  one  committing  the  murder,  in 
equity. 

McAllister  t.  Fair,  72  Kan.  633,  3  L.R.A. 
(N.S.)  726,  116  Am.  St.  Rep.  233,  84  Pac. 
112,  7  Ann.  Cas.  973  (1906),  was  a  proceed- 
ing begun  in  the  probate  court  to  obtain  a 
distribution  of  the  estate  of  one  who  had 
been  murdered  by  her  husband  for  the 
purpose  of  obtaining  her  property.  The 
Blansas  statute  provided  how  property 
should  descend,  and  contained  no  exception. 
The  court  held  there  was  no  justification  for 
reading  an  exception  into  the  statute  which 
would  preclude  the  husband  from  inheriting 
because'  of  the  crime  he  committed. 

In  Wellner  v.  Eckstein,  105  Minn.  444, 
117  N.  W.  830,  decided  in  1908,  the  wife 
murdered  her  husband  for  the  purpose  of 
acquiring  his  real  estate.  The  court  waa  not 
agreed  as  to  whether  a  murderer  could  in- 
herit under  the  statute  of  descent  in  that 
state,  and  the  case  was  decided  on  other 
grounds. 

In  Perry  v.  Strawbridge,  209  Mo.  621,  16 
L.R.A.(N.S.)  244,  123  Am.  St.  Rep.  510,  108 
S.  W.  641,  14  Ann.  Cas.  92  (1908),  in  a 
petition  for  partition,  it  was  held  that  a 
man  who  murdered  his  wife  to  inherit  half 
of  her  estate  under  the  statute  took  no  title 
by  reason  of  his  crime.  There  was  no  ref- 
erence in  the  statute  which  indicated  an  ex- 
ception. 

In  De  Oraffenreid  t.  Iowa  Land  &,  Trust 
Co.  supra  (1908),  it  was  held  that  a  person 
was  not  prevented  from  inheriting  the  prop- 
erty of  one  he  murdered,  where  it  did  not 
appear  the  murder  was  committed  for 
that  purpose;  there  being  nothing  in  the 
statute  to  justify  the  exclusion.     See  also 
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as  somevrhat  analogous. to  this  case,  Mutual 
L.  Ins.  Co.  V.  Armstrong,  supra;  Schmidt 
V.  Northern  Life  Asbo.  112  Iowa,  41,  61 
L.R.A.  141,  84  Am.  St.  Rep.  323,  83  N.  W. 
800;  Kuhn  ▼.  Kuhn,  125  Iowa,  449,  101 
N.  W.  161.  2  Ann.  Cas.  657,  and  Re  Mertes, 
—  Ind.  — ,  104  N.  E.  753. 

In  some  jurisdictions,  as  in  New  York, 
the  conclusion  has  been  reached  that  while 
the  murderer  takes  a  legal  title  which  is 
unimpeachable  in  a  court  of  law,  a  court  of 
equity  will  deprive  him  of  the  use  of  the 
property  by  enjoining  the  enforcement  of 
the  legal  right.  In  other  jurisdictions  it 
has  been  held  that  when  the  statutes 
make  explicit  provision  for  the  descent 
of  an  intestate's  property,  and  specify 
the  causes  for  which  a  will  may  be 
annulled  or  set  aside,  and  neither  the 
statute  on  descent  nor  on  wills  includes  the 
case  of  a  murder  committed  by  an  heir  or 
devisee  in  order  to  obtain  the  property,  the 
legal  title  which  passes  to  the  murderer 
under  the  statute  of  descent  or  by  will  is 
indefeasible.  21  Am.  &  Eng.  Enc.  Law,  2d 
ed.  238;  14  Cyc.  61. 

While  this  question  has  never  been  passed 
upon  by  this  court  somewhat  kindred  ques- 
tions have  been  decided.  In  Holdom  v.  An- 
cient Order,  U.  W.  169  111.  619,  31  L.R.A.  67, 
60  Am.  St.  Rep.  183,  43  N.  E.  772,  it  was 
decided  that  the  right  of  recovery  by  an 
insane  beneficiary  under  a  policy  of  life  in- 
surance was  not  forfeited  by  his  killing  the 
insured  under  such  circumstances  that  the 
killing  would  be  murder  if  the  beneficiary 
were  sane.  In  Supreme  Lodge,  K.  L.  H.  v. 
Menkbausen,  209  111.  277,  65  L.R.A.  608,  101 
Am.  St.  Rep.  239,  70  N.  E.  667,  it  was  held 
that  the  murder  of  the  insured  by  the  bene- 
ficiary named  in  the  benefit  certificate  pre- 
cluded recovery  of  the  insurance.  In  Collins 
V.  Metropolitan  L.  Ins.  Co.  232  111.  37,  14 
L.R.A.(N.S.)  356,  122  Am.  St.  Rep.  64,  83 
N.  E.  642,  13  Ann.  Cas.  129,  the  insurance 
company  disputed  its  liability  for  payment 
of  insurance  on  the  life  of  one  convicted  of 
murder  and  executed,  <)ti  the  ground  that 
it  was  against  public  policy.  There  was  no 
stipulation  in  the  policy  exempting  the  com- 
pany, and  it  was  held  liable  for  the  policy 
on  the  murderer's  life. 

The  rule  of  descent  in  this  jurisdiction 
was  first  declared  in  the  ordinance  of  1787, 
and  the  act  of  March  23,  1819,  in  force  in 
1822,  was  a  literal  transcript  of  the  2d 
section  of  said  ordinance.  Orthwein  v. 
Thomas,  127  111.  564,  4  L.R.A.  434,  11  Am. 
St.  Rep.  159,  21  N.  E.  430.  The  legislature 
of  Illinois,  at  the  same  session  at  which  it 
adopted  the  statute  of  descent,  passed  an 
act  adopting  the  common  law  of  England 
of  a  general  nature  and  all  British  statutes 
of'  a  general  nature,  with  a  few  stated  ex- 
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ceptions  made  in  aid  of  the  common  law, 
prior  to  the  fourth  year  of  James  I.  Laws 
of  1819  (2d  Sess.)l;  Hurd's  Stat.  1913,  p. 
626.  This  statute,  however,  provided  specifi- 
cally that  only  the  common  law  of  England 
of  a  general  nature,  so  far  as  the  same  is 
applicable  to  our  condition,  shall  be  in  force 
in  this  state.  Penny  v.  Little,  4  111.  301; 
Lavalle  v.  Strobel,  89  lU.  370.  This  be- 
ing so,  counsel  argue  that  the  same  line  of 
reasoning  should  be  applied  in  construing 
this  statute  of  descent  as  has  been  applied 
by  this  court  in  construing  the  statute  as 
to  the  meaning  of  the  word  "children"  in 
those  cases  wherein  it  has  been  held  that 
the  word  "child"  or  "children"  embraces 
only  legitimate  children  (Blacklaws  v. 
Milne,  82  111.  506,  25  Am.  Rep.  339;  Orth- 
wein V.  Thomas,  supra;  and  has  also  been 
applied  in  construing  the  statute  as  to  the 
right  of  a  nonresident  alien  to  inherit 
(Wunderle  v.  Wunderle,  144  IlL  40,  19 
L.R.A.  84,  33  N.  E.  195 ;  Beavan  v.  Went,  156 
111.  692,  31  L.R.A.  85,  41  N.  E.  91;  Meadow- 
croft  V.  Winnebago  County,  181  111.  604, 
64  N.  E.  949).  Those  decisions  are  not 
decisive,  as  the  wording  of  the  statute  on 
the  questions  there  involved  practically  re- 
quired the  conclusions  reached.  The  rules 
of  common  law  were  only  invoked  as  sup- 
porting that  construction  of  the  statute 
which,  reading  all  its  provisions  together, 
was  the  reasonable  construction. 

In  discussing  the  question  here  under  con- 
sideration, Wharton  on  Homicide,  3d  ed.  § 
667,  states:  "The  broad  theory  has  been 
asserted  that  all  laws  must  be  controlled, 
in  general  operation  and  effect,  by  the 
general  fundamental  maxim  of  the  common 
law  that  no  one  shall  be  permitted  to  profit 
by  his  own  wrong,  or  found  any  claim  upon 
his  own  iniquity,  or  acquire  property  by  his 
own  crime,  and  the  rule  has  been  asserted 
that  the  statutes  of  descent  and  distribution 
are  to  be  considered  with  reference  to  these 
principles,  and  that  a  murderer  cannot  be 
permitted  to  take  thereunder,  either  as  heir 
or  legatee,  the  estate  of  one  whom  he  has 
murdered  for  the  purpose  of  obtaining  his 
property.  This  rule,  however,  has  been 
either  rejected,  or  limited  and  confined  in 
its  application,  and  the  prevailing,  if  not 
the  universal,  rule  would  appear  to  be  that 
where  a  statute  of  descent  and  distribution, 
or  provision  for  succession,  is  plain  and 
unambiguous  in  its  terms,  there  is  no  room 
for  construction  or  interpretation,  and  it 
operates  solely  within  its  own  terms,  and 
vests  in  the  heir  such  estate  as  he  is  en- 
titled to  immediately  upon  the  death  of  the 
intestate  from  whom  the  inheritance  comes, 
without  reference  to  any  question  of  crimi- 
nal responsibility  of  her  heir  for  the  death  of 
the  intestate  or  devisor.    This  rule  finds  its 
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inception  in  the  theory  that  the  public 
policy  of  a  state  is  the  law  of  that  state 
as  found  in  its  Constitution,  its  statutory 
enactments,  and  its  judicial  records;  and 
where  the  intestate  law  casts  the  estate  of  a 
deceased  person  upon  designated  persons, 
this  is  absolute  and  peremptory,  and  no  rule 
of  public  policy  can  take  it  from  the  persons 
designated  by  statute  and  give  it  to  others, 
even  for  the  reason  that  the  designated  per- 
son killed  the  intestate,  without  a  violation 
of  the  statute." 

If  in  a  statute  there  is  neither  ambiguity 
nor  room  for  construction,  the  intention  of 
the  legislature  must  be  held  free  from  doubt. 
The  question  as  to  what  the  framers  of  the 
statute  would  have  done  had  it  been  in 
their  minds  that  a  case  like  the  one  here 
under  consideration  would  arise  is  not  the 
point  in  dispute.  The  inquiry  is  as  to  what, 
in  fact,  they  did  enact,  possibly  without  an- 
ticipating the  existence  of  such  facts.  This 
should  be  determined,  not  by  conjecture  as 
to  their  meaning,  but  by  the  construction  of 
the  language  used.  Shellenberger  v.  Ban- 
soni,  supra. 

"Where  there  is  no  ambiguity  in  the 
words,  there  is  no  room  for  construction. 
The  case  must  be  a  strong  one,  indeed, 
which  would  justify  a  court  in  departing 
from  the  plain  meaning  of  the  words,  es- 
pecially in  a  penal  act,  in  search  of  an 
intention  which  the  words  themselves  did 
not  suggest."  Chief  Justice  Marshall  in 
United  SUtes  v.  Wiltberger,  5  Wheat.  76, 
6  L.  ed.  37. 

The  statute  of  descent  does  not  in  any 
way,  directly  or  indirectly,  recognize  this 
question.  The  wrong  to  be  obviated  and  the 
remedy  for  it  will  guide  the  court  in  finding 
the  intention  of  the  legislature,  but  this 
rule  of  law  offers  no  authority  for  adding 
an  important  exception  or  limitation  to  a 
statute  which  in  clear  language  states  a 
rule  of  public  policy.  Deem  v.  Millikin, 
Bupra.  Knowledge  of  the  principles  of  stat- 
utory interpretation  must  be  imputed  to  the 
legislature.  In  plain  language  our  statute 
of  descent  designates  the  persons  who  shall 
.  succeed  to  the  estates  of  deceased  intestates. 
That  statute  provides  that  in  cases  like 
this  the  son  and  brother  shall  take  the 
estate.  By  what  authority  can  this  court 
say  that  although  there  is  a  son  and  brother 
he  shall  not  take,  but  that  relatives  who, 
under  the  wording  of  the  statute,  have  no 
right  to  these  estates,  shall  take?  It  is  im- 
possible for  the  court  to  designate  different 
persons  to  take  such  estate  without  a  viola- 
tion of  the  law.  Under  the  rules  for  the 
interpretation  of  statutes  the  courts  cannot 
read  into  a  statute  exceptions  or  limitations 
which  depart  from  its  plain  meaning.  Car- 
penter's Estate  170  Fa.  203,  29  L.B.A.  145, 
L.R.A.1916C. 


50  Am.  St.  Bep.  765,  32  Atl.  637.  If  there 
were  any  ambiguity  in  this  statute,  or  if 
it  were  the  province  of  the  court  to  settle 
this  question  with  respect  to  the  descent  of 
property,  then  the  argument  of  counsel  for 
plaintiffs  in  error  would  have  weight. 
When  the  legislature  has  spoken  in  clear 
and  unequivocal  language  the  courts  are 
bound  thereby.  McAllister  v.  Fair,  72  Kan. 
533,  3  L.B.A.(N.S.)  726,  116  Am.  St.  Bep. 
233,  84  Pac.  112,  7  Ann.  Cas.  973   (1906). 

This  court  has  held  that  the  rules  of  the 
common  law  as  to  descent  and  devise  have 
been  wholly  superseded  by  our  statutes  on 
those  subjects.  Kochersperger  v.  Drake,  167 
111.  122,  41  LJLA.  446,  47  N.  E.  321;  Collins 
v.  Metropolitan  L.  Ins.  Co.  supra;  North  v. 
Graham,  235  III.  178,  18  L.B.A.(N.S.)  624, 
126  Am.  St.  Bep.  189,  85  N.  E.  267;  Be  Mul- 
ford,  217  111.  242,  1  L.B.A.(N.S.)  341,  108 
Am.  St.  Bep.  249,  75  K.  E.  345,  3  Ann. 
Cas.  986.  In  the  Collins  Case,  supra,  while 
that  case  did  not  deal  with  the  exact  ques- 
tion here  in  point,  this  court  quoted  with 
approval  the  rules  as  to  the  proper  construc- 
tion of  statutes  on  descent  laid  down  in 
Shellenberger  v.  Bansom,  41  Neb.  631, 
25  L.B.A.  564,  59  N.  W.  935;  Owens 
V.  Owens,  100  N.  C.  240,  6  S.  E. 
794;  Deem  v.  Millikin,  and  Carpenter's 
Estate,  supra.  To  construe  this  statute  as 
contended  by  counsel  for  plaintiffs  in  error 
in  this  case  would  in  practical  effect  over- 
rule the  reasoning  in  the  cases  just  referred 
to.  The. courts  have  no  concern  with  the 
wisdom  of  a  statute  unless  it  contravenes 
some  constitutional  provision. 

Plaintiffs  in  error  argue  that  the  holdings 
of  the  courts  heretofore  cited,  construing 
statutes  similar  to  ours,  are  without  force 
in  this  state  because  many  of  them  are 
code  states,  where,  they  argue,  the  common 
law  is  not  in  force.  Kansas  adopted  the 
common  law  of  England  by  statute  declaring 
that  "The  common  law  as  modified  by  con- 
stitutional and  statutory  law,  judicial  deci- 
sions, and  the  conditions  and  wants  of  the 
people,  shall  remain  in  force  in  aid  of  the 
general  statutes  of  this  state."  Gen.  Stat. 
[Kan.]   1909,  §  9850. 

Nebraska  has  a  similar  statute.  By  the 
decisions  of  the  courts  of  Ohio  and  Pennsyl- 
vania the  same  rule  has  been  laid  dawn. 

Counsel  for  plaintiffs  in  error  further  con- 
tend that,  if  defendant  in  error  obtained  the 
title  under  the  statute  of  descent,  only  the 
naked  legal  title  passed  to  him;  that  he 
cannot  hold  it  for  his  own  benefit,  but  only 
as  a  trustee  ex  maleficio  and  in  trust  for  the 
heirs  equitably  entitled  thereto,  as  held  by 
the  court  of  appeals  of  New  York  (Biggs  v. 
Palmer,  115  N.  Y.  506,  5  L.B.A.  340,  12  Am. 
St.  Bep.  819,  22  N.  E.  188),  basing  the 
argument  on  like  principles  to  those  under 
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which  devises  or  bequests  procured  by  fraud 
have  been  held  constructive  trusts,  and  ap- 
plied, in  equity,  to  the  benefit  of  the  persons 
equitably  entitled  thereto.  3  Pom.  Eq.  Jur. 
§  1054;  Larmon  v.  Knight,  140  111.  232,  33 
Am.  St.  Rep.  229,  29  N.  E.  1116,  30  N.  E. 
318;  2  Tiffany  Real  Prop.  §  506a. 

Counsel  argue  that,  even  though  the 
grounds  of  public  policy  would  not  justify 
the  construction  of  the  statute  of  descent  as 
contended  for  by  them,  public  policy  will 
forbid  such  a  construction  or  enforcement 
of  the  statute  as  will  encourage  crime  or 
give  a  reward  for  its  performance.  This 
doctrine  was  practically  invoked  in  Supreme 
Lodge,  K.  L.  H.  v.  Menkhausen,  supra;  but 
there  it  was  as  to  the  construction  of  a  con- 
tract, and  not  of  a  statute.  This  court  has 
repeatedly  held,  in  line  with  the  general  rule 
in  other  jurisdictions,  that  the  public  policy 
of  a  state  must  be  sought  in  its  Constitution, 
legislative  enactments,  and  judicial  deci- 
sions. Zeigler  v.  Illinois  Trust  &  Sav.  Bank, 
246  111.  180,  28  L.R.A.(N.S.)  1112,  91  N. 
£.  1041,  19  Ann.  Cas.  127.  In  Collins  v. 
Metropolitan  L.  Ins.  Co.  supra,  we  said  (p. 
44 ) :  "When  the  sovereign  power  of  the  state 
has  by  written  Constitution  declared  the 
public  policy  of  the  state  on  a  particular 
subject,  the  legislative  and  judicial  depart- 
ments of  the  government  must  accept  such 
declaration  as  final.  When  the  legislature 
has  declared  by  law  the  public  policy  of  the 
state,  the  judicial  department  must  remain 
silent,  and  if  a  modification  or  change  in 
such  policy  is  desired,  the  lawmaking-depart- 
ment  must  be  applied  to,  and  not  the  ju- 
diciary, whose  function  is  to  declare  the 
law,  but  not  to  make  it.  Limiting  their 
actions  to  questions  left  open  by  the  Con- 
stitution and  the  statutes,  courts  may,  no 
doubt,  apply  the  principles  of  the  common 
law  to  the  requirements  of  the  social,  moral, 
and  material  conditions  of  the  people  of  the 
state,  and  declare  what  rule  of  public  policy 
seems  best  adapted  to  promote  the  peace, 
good  order,  and  general  welfare  of  the  com- 
munity; hence  arises  the  rule  that  the  deci- 
sions of  its  courts  are  to  be  investigated  in 
determining  the  public  policy  of  any  govern- 
ment. 

Statutes  of  descent  and  devise  are  declara- 
tions of  public  policy  of  this  state  on  this 
subject.  To  hold  Ray  Pfanschmidt,  obtained 
the  naked  legal  title,  but  only  held  it  as 
trustee,  as  contended  by  counsel  for  plain- 
tiffs in  error,  would  be  to  hold  that  by  his 
crime  he  forfeited  the  right  to  inherit. 

Section  11  of  article  2  of  the  Constitu- 
tion of  1870  provides:  "All  penalties  shall 
be  proportioned  to  the  nature  of  the  offense, 
and  no  conviction  shall  work  corruption  of 
blood  or  forfeiture  of  estate." 

The  Criminal  Code,  in  fixing  the  ponish- 
L.R.A.1916C. 


ment  for  murder,  states:  "Whoever  i« 
guilty  of  murder  shall  suffer  the  punish- 
ment of  death,  or  imprisonment  in  the  peni- 
tentiary for  his  natural  life,  or  for  a  term 
not  less  than  fourteen  years."  Hurd's  Stat. 
1913,  p.  835. 

It  does  not  state  that  the  guilty  person 
shall  forfeit  his  right  to  inherit.  In  Collins 
V.  Metropolitan  L.  Ins.  Co.  supra,  it  waa 
said:  (p.  42) :  These  provisions  are  "clear 
and  unequivocal  declarations  of  the  public 
policy  of  this  state  to  the  effect  that  no 
forfeiture  of  property  rights  shall  follow 
conviction  for  crime." 

Public  policy  does  not  demand  this  for- 
feiture, for  the  demands  of  public  policy  are 
satisfied  by  the  proper  execution  of  laws 
and  the  punishment  of  crime.  If  other 
punishment  be  required,  the  duty  to  so  pro- 
vide rests  upon  the  legislative  branch  of  the 
government.  Whether  this  accords  with 
natural  right  and  justice  is  not  for  the 
courts  to  decide.  The  laws  of  descent  do  not 
depend  upon  the  ideas  of  court  or  counsel 
as  to  justice  or  natural  right,  but  depend 
entirely  upon  the  provisions  of  the  statute. 
Re  Kirby,  162  Cal.  91,  39  L.R.A.(N.S.)  1088, 
121  Pac.  370,  Ann.  Cas.  1913C,  928. 

"The  line  between  legislative  and  inter- 
pretation is  clear,  and  for  the  courts  to  de- 
clare a  forfeiture  for  crime  where  the  legis- 
lature has  remained  silent  is  legislation  by 
judicial  tribunals — a  subject  with  which 
they  have  no  concern.  Holdom  v.  Ancient 
Order,  U.  W.  169  111.  619,  31  L.R.A.  67, 
50  Am.  St.  Rep.  183,  43  N.  E.  772. 

The  decree  of  the  Circuit  Court  must  be 
affirmed. 

Petition  tat  rehearing  denied  December  2, 
1914. 


IOWA  StrPREME  OOITRT. 

JOHN  F.  PFARR  et  aL 

V. 

STANDARD  OIL  COMPANY,  Appt. 

(—  Iowa,  — ,  146  N.  W.  851.) 

Indemnity  ^  retailer  —  negligence  — 
neglect  to  Inspect.' 

1.  That  a  retailer  of  oil  bearing  the  prop- 
er inspector's  stamp  does  not  have  a  rein- 


tfote.  —  Right  of  one  liable  for  damages 
from  defective  article  to  recover  over 
against  vendor  or  manufacturer. 

Damages  from  personal  injuries. 

As  indicated  in  the  title,  this  note  is  not 
concerned  with  the  right  of  the  person  in- 
jured to  recover  from  the  manufacturer  or 
vendor  with  whom  he  is  not  in  privity  of 


Digitized  by 


Google 


PFARR  T.  STANDARD  OIL  CO. 


S37 


spection  when  the  quality  of  the  oil  is 
questioned  by  customers  does  not  prevent 
his  recovering  from  the  manufacturer  the 
amount  he  is  compelled  to  pay  a  purchaser 
for  injury  due  to  an  explosion  of  oil,  al- 
though the  statute  provides  that  whoever 
sells  such  oil  which  has  not  been  inspected 
and  branded,  and  which  emits  combustible 
vapor  at  less  than  a  certain  temperature, 
shall  be  liable  for  all  damages  caused 
thereby. 
Judgment  ^  effect  on  stranger  alleged 

to  be  primarily  liable. 

2.  Notice  to  a  manufacturer  of  illuminat- 
ing oil  to  appear  and  defend  an  action  by  a 
consumer  against  a  retailer  for  injuries 
due  to  an  explosion  of  the  oil  will  not  ren- 
der a  judgment  against  the  retailer  binding 
on  the  manufacturer,  if  negligence  was  al- 


leged against  the  retailer  which  might  ren- 
der him  liable  for  the  injury  independent 
of  any  wrong  on  the  part  of  the  manufac- 
turer. 

(April  14,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Crawford 
County  sustaining  plaintilTs'  motion  for  a 
directed  verdict  in  their  favor  in  an  action 
brought  to  recover  the  amount  of  a  judg- 
ment rendered  against  them  in  an  action 
for  the  recovery  of  damages  for  injuries 
caused  by  an  explosion  of  oil  sold  by  them 
to  a  consumer,  and  to  recover  expenses,  in- 
cluding attorneys'  fees,  paid  in  defending 
such  action.    Sieversed. 


contract  (on  that  question,  see  notes  in  19 
LJl.A.(N.S.)  923,  and  48  L.R.A.(N.S., 
213) ;  but  only  with  the  right  of  a  third 
person  who  is  legally  responsible  for  such 
injury,  to  recover  over  against  the  manu- 
facturer or  vendor. 

For  personal  injuries  as  element  of  dam- 
ages for  breach  of  warranty,  see  note  to 
Birdsinger  v.  McCormick  Harvesting  Mach. 
Co.  3  L.R.A.(N.8.)  1047. 

In  Mowbray  v.  Meriy weather  [1805]  2 
Q.  B.  640,  65  L.  J.  Q.  B.  N.  S.  50,  14  Re- 
ports, 7C7,  73  L.  T.  N.  S.  459,  44  Week.  Rep. 
49,  59  J.  P.  804,  it  was  held  that  one  who 
had  contracted  to  supply  the  necessary 
chains  and  other  gearing  for  unloading  a 
cargo  was  liable  to  the  other  parties  to  the 
contract  in  an  action  for  breach  of  implied 
warranty,  for  the  amount  which  the  latter 
properly  paid  in  settlement  of  the  claim  of 
a  workman  who  was  injured  in  consequence 
of  a  defective  chain  which  broke  while  being 
used  in  the  discharge  of  the  cargo.  To  the 
same  effect  is  Alaska  S.  S.  Co.  v.  Pacific 
Coast  Gypsum  Co.  71  Wash.  369,  128  Pac. 
654,  which  involved  a  similar  state  of  facts. 

It  is  said  in  Mowbray  v.  Merryweather, 
supra,  that  the  workman  himself  could  have 
recovered  in  the  first  instance  against  the 
defendant,  and  the  fact  that  the  plaintiffs 
relied  on  the  warranty  and  did  not  examine 
the  chain  before  using  it,  and  thereby  ren- 
dered themselves  liable  to  the  workman 
upon  the  ground  of  negligence,  did  not  pre- 
vent them  from  recovering  over  against  the 
defendant,  as  they  owed  no  duty  to  the  lat- 
ter to  examine  the  chain. 

Following  the  decision  in  Mowbray  v. 
Merryweather,  supra,  it  was  held  in  Vogan 
V.  Oulton,  81  L.  T.  N.  S.  4."55,  16  Times  L. 
R.  37,  that  the  damages  which  the  employ- 
ers were  obliged  to  pay  under  a  judgment 
recovered  against  them,  for  injuries  to  a 
workman  from  the  breaking  of  a  sack  used 
in  unloading  a  cargo  of  peas,  were  recover- 
able in  an  action  for  breach  of  warranty 
that  the  sacks  were  fit  and  proper  to  be 
used  for  such  purpose,  against  a  manufac- 
turer of  sacks,  from  whom  the  sacks  were 
hired,  who  knew  the  purpose  for  which  they 
were  to  be  used. 

In  Boston  Woven  Hose  k  Robber  Co.  t. 
L.R.A.1916C. 


Kendall,  178  Mass.  235,  51  L.R.A.  781,  86 
Am.  St.  Rep.  478,  59  N.  £.  657,  9  Am.  Neg. 
Rep.  490,  it  was  held  that  the  damages 
which  an  employer  was  obliged  to  pay  for 
injuries  to  an  employee  catised  by  the  ex- 
plosion of  a  boiler  which  was  warranted  to 
withstand  the  pressure  to  which  it  was  sub- 
jected were  not  too  remote  to  be  included 
in  the  recovery  of  damages  against  the 
manufacturer,  who  was  also  the  seller, 
whether  the  false  warranty  be  called  a  tort 
or  a  breach  of  contract,  and  that  the  em- 
ployer's negligence  toward  his  employees  in 
failing  to  discover  the  defect  in  the  boiler 
by  inspection,  though  making  him  liable  to 
the  employees,  will  not  preclude  recovery 
a^inst  the  manufacturer  of  the  boiler, 
where  the  employer's  negligence  was  in- 
duced by  the  warranty  or  representations 
of  the  manufacturer. 

But  in  Roughan  v.  Boston  k  L.  Block  Co. 
161  Mass.  24,  36  N.  £.  46i;  it  was  held  that 
no  recovery  could  be  had  by  a  purchaser 
against  his  vendor  for  the  amount  which  the 
former  paid  to  his  servant  for  an  injury 
occasioned  by  the  breaking  of  an  appliance, 
where  it  appeared  upon  the  facts  that  he 
was  not  liable  to  the  servant  for  the  in- 
jury, as  the  injury  was  caused  by  a  flaw 
in  the  appliance  which  was  of  such  a  char- 
acter that  it  could  not  be  discovered  by  in- 
spection, being  hidden  by  other  parts,  and 
that  the  sum  was  paid  without  suit  and 
without  communication  with  defendant. 
The  court  said  that  the  latter  was  not  lia- 
ble even  if  it  be  assumed  that  there  was 
an  express  or  implied  warranty  that  the 
applianpe  in  question  was  proper  and  suit- 
able. 

In  Merrimac  Chemical  Co.  v.  American 
Tool  *  Mach.  Co.  192  Mass.  211,  78  N.  E. 
419,  it  was  held  that  the  manufacturer  was 
not  liable  to  an  employer  for  the  amount 
he  was  obliged  to  pay  on  account  of  the 
death  of  an  employee  caused  by  the  bursting 
of  a  machine  driven  at  excessive  speed,  the 
driving  pulley  of  which  was  less  in  diam- 
eter than  designated  in  the  blue  print 
sent  employer,  where  he  was  aware  ot  the 
difference  and  knew  that  the  result  would 
be  an  excessive  speed.  It  was  said  that, 
assuming  the  representation  of  the  driving 
22 
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Statement  by  Deemer,  J.: 

Action  to  recover  from  defendant  the 
amoimt  of  a  judgment  rendered  against 
plaintiffs,  with  interest,  costs,  expenses,  and 
attorneys'  fees,  in  an  action  brought  against 
plaintiffs  by  one  Lee  J.  Chapman,  -which 
judgment,  with  interest,  etc.,  plaintiffs  paid, 
and  they  seek  indemnity  from  defendant  be- 
cause of  its  (defendant's)  wrong  in  selling 
them  a  barrel  of  kerosene  which  was  danger- 
ous, in  that  it  contained  a  large  percentage 
of  gasolene.  Plaintiffs,  after  being  sued, 
notified  defendant  to  appear  and  defend 
the  action,  but  it  failed  and  neglected  to 


do  80,  and  this  action  followed.  The  de- 
fendant denied  that  the  oil,  when  sold  to 
plaintiffs,  was  of  a  dangerous  character, 
and  averred  that  plaintiffs  were  held  liable 
in  the  Chapman  Case  because  of  their  own 
negligence,  and  not  because  of  any  negli- 
gence of  the  defendant.  It  also  alleged 
that,  if  defendant  was  negligent  at  all,  it 
was  a  joint  tort  feasor  with  plaintiffs,  and 
that  plaintiffs  are  not  entitled  to  indemnity. 
Other  defenses  were  interposed,  and,  aside 
from  some  admissions,  the  effect  of  the  an- 
swer was  a  general  denial.  On  the  issues 
'  joined,  the  case  was  tried  to  a  jury,  and, 


pulley  contained  in  the  blue  print  consti- 
tuted, under  the  circumstances,  an  implied 
undertaking  on  the  part  of  defendant  that 
the  driving  pulley  would  be  of  that  size, 
in  order  to  render  the  defendant  liable  the 
plaintiff  must  not  only  have  relied  upon  the 
representation,  but  the  circumstances  must 
have  been  such  as  to  warrant  it  in  so  doing, 
and  exonerate  it  from  negligence  on  its  part. 
Boston  Woven  Hose  4,  Rubber  Co.  v.  Krai- 
dall,  supra,  distinguished. 

Nashua  Iron  &  Steel  Co.  v.  Brush,  33 
0.  0.  A.  456,  60  U.  S.  App.  461,  91  Fed. 
213,  sustains  the  right  of  a  contractdr  who 
had  been  held  liable  to  the  owner  for  dam- 
ages on  account  of  the  defective  construc- 
tion of  a  beam  strap  which  he  had  placed 
upon  an  engine,  to  recover  over  against  the 
manufacturer,  who  furnished  the  same  upon 
given  specifications:  The  principal  discus- 
sion in  the  case,  however,  was  as  to  the 
measure  of  damages  and  the  effect  of  the 
judgment  recovered  against  the  contractor, 
the  court  reaching  the  conclusion  that 
where  one  has  a  legal  claim  for  indemnifi- 
cation and  has,  under  fear  of  the  conse- 
quences, made  an  adjustment  or  been  com- 
pelled to  yield  to  a  judgment,  under  circum- 
stances indicating  good  faith  and  a  reason- 
able amount  of  resistance,  the  amount  thus 
determined  either  by  the  adjustment  or  by 
the  litigation  becomes  evidence  of  the 
amount  of  damages  to  be  awarded  against 
the  defendant.  As  to  the  latter  question, 
see  note  to  Grant  v.  Maslen,  16  L.R.A. 
(N.S.)  911. 

Damages  from  the  inferiority  of  the  goods. 

As  to  right  of  purchaser  to  recover  costs 
and  other  expenses  incurred  in  defending  a 
collateral  action,  as  damages  for  breach  of 
seller's  warranty,  see  note  to  John  Deere 
Plow  Co.  V.  Spatz,  20  L.R.A.(N.S.)  492. 

As  to  right  of  purchaser  who  has  resold 
to  recover  for  breach  of  warranty  as  to 
quantity  or  quality,  where  he  has  not  ac- 
tually made  good  to  his  vendees,  see  note  to 
Denton  v.  Fisher,  3  L.R.A.(N.S.)   465. 

As  to  right  of  purchaser  of  chattel  to 
avail  himself  of  breach  of  warranty  mnde 
to  the  seller,  see  note  to  Walrus  Mfg.  Co. 
V.  McMehen,  51  l..R.A.{N.S.)  1111. 

It  has  been  held  that  one  who  has  been 
held  liable  upon  a  warranty  in  the  sale  of 
goods  may  recover  from  his  vendor,  who 
L.R.A-1915C. 


gave  a  like  warranty,  for  the  loss  sustained 
by  the  breach.  Hammond  v.  Bussey,  L.  R. 
20  Q.  B.  Div.  79,  67  L.  J.  Q.  B.  N.  S.  58; 
Pennell  v.  Woodbum,  7  Car.  &  P.  117; 
Lewis  v.  Peake,  2  Marsh.  431,  7  Taunt.  153, 
17  Revised  Rep.  475;  Reggio  v.  Braggiotti, 
7  Cush.  166;  Whitaker  v.  McCormick,  6  Mo. 
App.  114;  Lissberger  v.  Kellogg,  78  N.  J. 
L.  85,  73  AtL  67 ;  Carleton  v.  lx>mbard,  A. 
&  Co.  19  App.  Div.  297,  46  K.  V.  Supp. 
120,  affirmed  without  opinion  in  162  N.  i'. 
628,  57  N.  E.  1106;  Reese  v.  Miles,  99  Tenn. 
398,  41  S.  W.  1066.  To  the  same  effect 
Cleveland  Linseed  Oil  Co.  v.  A.  ¥.  Buchan- 
an &  Sons,  57  C.  C.  A.  498,  120  Fed.  906; 
Bagley  t.  Cleveland  Rolling  Mill  Co.  22 
Blatchf.  342,  21  Fed.  169   {obiter). 

In  Randall  v.  Raper,  4  Jur.  N.  S.  662, 
27  L.  J.  Q.  B.  N.  S.  266,  6  Week.  Rep.  445, 
El.  Bl.  &  El.  84,  it  was  held  in  an  action 
for  breach  of  warranty  in  the  sale  of  barley 
warranted  to  be  of  a  certain  quality,  that 
plaintiff,  who  sold  the  barley  with  like  war- 
ranty, was  entitled  to  show  the  claims  of 
his  vendees  against  him  for  damages  which 
they  had  sustained,  although  such  claims 
had  not  been  paid. 

In  Lissberger  v.  Kellogg,  78  N.  J.  L.  85, 
73  Atl.  67,  supra,  it  is  held  that  where 
goods  are  sold  by  description  for  the  purpose 
of  resale,  and  do  not  answer  the  description, 
the  vendee  may  recover,  in  addition  to  his 
anticipated  profits,  the  damages  which  liu 
is  under  obligation  to  pay  to  his  subvendee, 
when  those  damages  are  such  as  may  rea- 
sonably be  supposed  to  have  been  in  con- 
templation of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of 
its  breach. 

In  S.  F.  Zaloom  &  Co.  v.  Craig,  149  N.  Y. 
Supp.  911,  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover  from  his  vendor 
the  amount  he  had  paid  to  the  state  on  the 
compromise  of  a  claim  that  he  was  selling 
as  coffee  an  imitation  not  properly  labeled, 
in  violation  of  statute,  where  defendant 
gave  notice  that  he  was  about  to  compromise 
the  action  and  requested  the  plaintiff  to 
notify  him  of  any  further  action  by  the 
state,  and  it  did  not  appear  that  there  had 
been  a  warranty  or  representation  by  the  de- 
fendant that  the  article  of  which  complaint 
was  made  was  sold  by  defendant  to  the 
plaintiff  as  coffee,  either  pure  or  adulterated. 

A.  L.  R. 
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at  the  conclusion  of  the  testimony,  each 
party  moved  for  a  directed  verdict.  De- 
fendant's motion  was  overruled,  and  plain- 
tiffs' motion  was  sustained,  and  defendant 
appeals. 

Messrs.  Clinton  li.  Nonrse  and  Oarr, 
Carr,  &  JBTans  for  appellant. 

Ueasrs.  Sims  &  Kuehnle,  for  appellees: 

Plaintiffs  and  defendants,  although 
wrongdoers,  were  not  m  pari  delicto  and 
therefore  not  equally  culpable,  because  the 
accident  was  due  to  the  negligence  of  the 
defendant  in  putting  on  the  market  a  dan- 
gerous explosive,  thus  exposing  the  plain- 
tiffs to  liability  in  handling  and  selling  the 
same,  and  the  plaintiffs  were  negligent 
simply  in  failing  to  discover  that  the  oil 
in  question  was  a  dangerous  explosive  be- 
fore the  sale  to  their  customer. 

Gray  v.  Boston  Gaslight  Co.  114  Mass. 
149,  19  Am.  Rep.  324;  Boston  Woven  Hose 
A  Rubber  Co.  v.  Kendall,  178  Mass.  232, 
51  L.R.A.  781.  86  Am.  St.  Rep.  478,  69  N. 
E.  657,  9  Am.  Neg.  Rep.  496;  Churchill  v. 
Holt,  127  Mass.  165,  34  Am.  Rep.  355; 
Union  Stock  Yards  Co.  v.  Chicago,  B.  &  Q. 
R.  Co.  196  U.  S.  222,  49  L.  ed.  455,  25  Sup. 
Ct  Rep.  226,  2  Ann.  Cas.  525,  17  Am.  Neg. 
Rep.  760;  Washington  Gaslight  Co.  v.  Dis- 
trict of  Columbia,  161  U.  S.  316,  40  L.  ed. 
712,  16  Sup.  Ct.  Rep.  564;  Oceanic  Steam 
Nav.  Co.  T.  Campania  Transatlantica  Es- 
panola,  144  N.  Y.  663,  39  N.  E.  360;  May- 
berry  V.  Northern  P.  R.  Co.  100  Minn.  79, 
12  L.R.A.(N.S.)  675,  110  N.  W.  356,  10 
Ann.  Cas.  754;  Culmer  v.  Wilson,  13  Utah, 
129,  57  Am.  St.  Rep.  725,  44  Pac.  833;  First 
Nat.  Bank  v.  Avery  Planter  Co.  69  Neb. 
329,  111  Am.  St.  Rep.  541,  95  N.  W.  622; 
Central  of  Georgia  R.  Co.  ▼.  Macon  R.  & 
Light  Co.  9  Ga.  App.  628,  71  S.  E.  1076; 
Austin  Electric  R.  Co.  v.  Faust,  —  Tex.  Civ. 
App.  — ,  133  S.  W.  449;  Pullman  Go.  v. 
Hoyle,  52  Tex.  Civ.  App.  534,  115  S.  W.  316; 
Scott  T.  Curtis,  195  N.  Y.  424,  40  L.R.A. 
(N.S.)  1147,  133  Am.  St.  Rep.  811,  88  N.  E. 
794;  Fakes  v.  Price,  18  Okla.  413,  89  Pac. 
1123;  Vandiver  v.  PoUak,  107  Ala.  647,  54 
Am.  St.  Rep.  118,  19  So.  180;  Lowell  v. 
Boston  A.  L.  R.  Corp.  23  Pick.  24,  34  Am. 
Dec.  33. 

The  judgment  in  the  Chapman  Case  is 
conclusive  upon  the  defendant  herein,  be- 
cause notice  to  appear  and  defend  was  given, 
and  no  fraud  or  collusion  was  shown  be- 
tween the  parties. 

Washington  Gaslight  Co.  t.  District  of 
Columbia,  161  U.  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct.  Rep.  564;  Oceanic  Steam.  Nav.  Co. 
V.  Campania  Transatlantica  Espanola,  144 
N.  Y.  663,  39  N.  E.  360;  Strong  v.  Phoenix 
Ins.  Co.  62  Mo.  289,  21  Am.  Rep.  422; 
Fitzpatrick  v.  Hoffman,  104  Mich.  228,  62 
L.R.A.191.5C, 


N.  W.  349;  Milford  v.  Holbrook,  9  AHen, 
17,  85  Am.  Dec.  737;  Davis  v.  Smith,  79 
Me.  351,  10  Atl.  56;  Littleton  v.  Richard- 
son, 34  N.  H.  179,  66  Am.  Dec.  760;  Church- 
ill v.  Holt,  127  Mass.  165,  34  Am.  Rep.  355; 
Consolidated  Hand-Method  Lasting  Mach. 
Co.  V.  Bradley,  171  Mass.  127,  68  Am.  St. 
Rep.  409,  60  N.  E.  464;  Missouri  P.  R.  Co. 
y.  Twiss,  35  Neb.  267,  37  Am.  St.  Rep.  437, 
53  N.  W.  76;  Beh  v.  Bay,  127  Iowa,  248, 
109  Am.  St.  Rep.  385,  103  N.  W.  119;  23 
Cyc.  1270  et  seq.,  notes  61  and  1274;  note 
81. 

In  addition  to  the  judgment  with  inter- 
est and  costs,  the  defendant  was  also  liable 
for  all  the  necessary  expenses,  including 
attorneys'  fees  paid  for  defending  in  the 
Chapman  Case. 

Gray  v.  Boston  Gasli^t  Co.  114  Mass. 
149,  19  Am.  Rep.  324;  Oceanic  Steam  Nav. 
Co.  V.  Campania  Transatlantica  Espanola, 
144  N.  Y.  663,  39  N.  E.  360;  First  Nat.  Bank 
V.  Avery  Planter  Co.  69  Neb.  329,  111  Am. 
St.  Rep.  541,  95  N.  W.  622;  Maney  v.  Cas- 
serly,  134  Mich.  252,  96  N.  W.  478;  Russell 
v.  Page,  147  Mass.  282,  17  N.  E.  536;  Van- 
diver  y.  Pollak,  107  Ala.  647,  54  Am.  St. 
Rep.  118,  19  So.  180;  Cooper  v.  Brown,  143 
Iowa,  482,  136  Am.  St.  Rep.  768,  122  N.  W. 
144;  Fakes  v.  Price,  18  Okla.  413,  89  Pac. 
1123;  Alexander  v.  Staley,  110  Iowa,  611, 
81  N.  W.  803;  Meservey  v.  Snell,  94  Iowa, 
222,  58  Am.  St.  Rep.  391,  62  N.  W.  767; 
Harmont  v.  Sullivan,  128  Iowa,  318,  103 
N.  W.  951;  McGaw  v.  Acker,  M.  &  C.  Co. 
Ill  Md.  163,  134  Am.  St.  Rep.  692,  73  Atl. 
731;  Fowler  v.  Owen,  68  N.  H.  270,  73  Am. 
St.  Rep.  588,  39  Atl.  329;  First  Nat.  Bank 
V.  Williams,  62  Kan.  431,  63  Pac.  744; 
Westfield  v.  Mayo,  122  Mass.  100,  23  Am. 
Rep.  296;  2  Sutherland,  Damages,  pp.  1501, 
1734. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

On  April  26,  1907,  plaintiff  was  a  copart- 
nership, doing  business  at  the  town  of  Pis- 
gah,  this  state,  and  through  its  agent,  one 
Strong,  it  purchased  of  defendant,  through 
its  traveling  salesman,  a  barrel  of  kerosene 
oil  (Perfection  brand).  The  oil  was  shipped 
on  that  day  in  an  ordinary  wooden  barrel 
from  Sioux  City,  Iowa,  via  the  Chicago  & 
Northwestern  Railway,  and  arrived  at  the 
point  of  destination  on  May  1st.  One  end 
of  the  barrel  bore  the  state  inspector's 
stamp  stenciled  in  the  wood,  and  reading: 
"Perfection  Oil.  2  flash  tests  106  degrees. 
Apr.  24th,  1907.  C.  W.  Kemp,  Inspector. 
Filed  Apr.  24,  1907." 

On  the  day  of  arrival  the  oil  was  taken 
from  the  railway  station  to  plaintiffs'  store, 
and  unloaded  at  the  back  door  in  the  alley, 
where  it  remained  over  night.     Thereafter 
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it  \i'aa  taken  inside  the  building,  and  when 
the  barrel  then  in  use  was  emptied  (which 
was  within  five  or  six  days),  the  bung  of 
the  new  barrel  was  knocked  out,  the  barrel 
placed  on  its  side  in  a  little  hole  in  the 
dirt  floor  of  the  shed  where  the  oil  was  kept, 
and  a  pump  which  had  been  used  in  other 
barrels  was  inserted  for  the  purpose  of 
drawing  the  oil.  The  bung  was  about  3 
inches  in  diameter,  and  the  pump  not  more 
than  2  inches.  In  the  same  shed  plaintiffs 
kept  a  gasolene  tank,  which  was  to  the  right 
of  and  back  of  the  kerosene  barrel,  about 
8  feet.  Separate  measures  were  kept  for 
the  oil  and  gasolene.  There  were  two  r^u- 
lar  employees  about  the  store,  and  occa- 
sionally another  helped  them,  and  all  drew 
oil  from  the  barrel  in  question  by  means  of 
the  pump,  which  had  been  inserted  through 
the  bunghole. 

Two  thirds  of  the  contents  of  the  barrel 
had  been  sold  at  the  time  when  the  accident 
occurred  for  which  the  Chapman  suit  was 
brought;  and  oil  was  sold  to  various  per- 
sons who  used  it  for  illuminating  and  other 
purposes,  without  any  ill  effects.  Of  the 
many  customers  who  purchased  oil  prior  to 
the  time  of  the  sale  to  Mrs.  Chapman,  of 
which  complaint  is  made,  which  was  on 
May  25,  1907,  but  one  had  made  any  com- 
plaint or,  so  far  as  known,  had  noticed 
anything  wrong  with  the  oil.  That  com- 
plaint was  from  a  Mrs.  Bryson,  who  stat- 
ed that  there  was  something  wrong  with 
the  oil.  Strong,  the  plaintiffs'  agent,  then 
made  a  superficial  test  of  some  of  the  oil 
taken  from  the  barrel,  and  did  not  find 
anything  wrong  with  it.  The  complaint 
came  to  Strong  from  ten  days  to  two  weeks 
before  the  accident. 

On  May  25,  1907,  Mrs.  Chapman  came  to 
plaintiffs'  store  for  a  gallon  of  oil,  and 
Strong,  the  agent,  sold  it  to  her,  drawing 
it,  as  he  said,  from  the  barrel  in  question. 
On  the  evening  of  the  day  on  which  the  oil 
was  purchased,  Mr.  Chapman  assisted  his 
wife  in  starting  a  fire  in  a  cook  stove.  He 
put  in  some  cobs,  and  his  wife  poured  on 
some  of  the  oil  she  had  purchased  from 
plaintiffs,  and  then  put  the  can  down  on 
the  floor  of  the  kitchen.  He  took  a  match, 
struck  it,  and  applied  the  match  to  the 
cobs  and  oil,  causing  an  explosion  which  re- 
sulted in  the  death  of  Mrs.  Chapman  and 
three  children,  and  severe  injuries  to  the 
husband.  An  investigation  was  made  imme- 
diately as  to  the  character  of  the  oil  remain- 
ing in  the  barrel,  and  also  of  oil  that  had 
previously  been  sold  from  the  barrel  to  oth- 
er customers,  and  it  is  claimed  that,  as  a 
result  thereof,  the  oil  was  found  to  contain 
something  like  20  per  cent  of  gasolene,  and 
that  it  did  not  test  more  than  67*  Fahren- 
heit. Action  was  then  brought  by  Chap- 
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man,  the  husband,  against  the  plaintiffs 
herein,  to  recover  the  damages  sustained  by 
him  in  person,  and  for  the  loss  of  the  serv- 
ice and  society  of  his  wife  and  the  other 
members  of  the  family. 

Notice  was  given  the  defendant  of  this 
suit,  and  it  was  requested  to  appear  and 
make  defense  to  the  action.  This  the  pres- 
ent defendant  failed  to  do,  and  consequently 
plaintiffs  were  compelled  to  make  defense, 
and,  at  the  end  of  several  trials,  the  case 
having  twice  reached  this  court,  judgment 
was  rendered  for  Chapman  in  the  sum  of 
$1,084,  which  was  affirmed  in  this  court. 
Plaintiffs  paid  the  judgment,  with  interest, 
and  also  attorneys'  fees,  expenses,  costs,  etc., 
amounting  to  $1,725.92,  and  thereupon 
brought  this  action  to  recover  from  defend- 
ant the  amotmt  so  paid.  The  defenses  to  th« 
action  have  already  been  sufficiently  noticed. 

In  the  Chapman  petition  it  was,  among 
other  things,  alleged  that  "the  oil  was  sold 
and  delivered  to  plaintiff's  wife  as  coal  oil; 
it  was  21  per  cent  gasolene,  and  at  the  time, 
and  about  one  week  before  said  sale  to  plain- 
tiff's wife  by  defendants'  agent,  A.  C.  Strong, 
he  was  notified  that  the  oil  contained  gaso- 
lene and  was  not  right,  and,  notwithstand- 
ing said  notice  and  knowledge  on  the  part 
of  A.  0.  Strong,  agent  ot  defendants,  he 
failed  and  neglected  to  have  the  oil  inspect- 
ed or  examined  by  an  expert  oil  inspector, 
which,  if  done,  would  have  disclosed  the 
dangerous  and  explosive  character  of  said 
oil,  and  shown  that' it  was  21  per  cent  gaso- 
lene, and,  by  reason  of  said  negligence  of 
said  defendants  and  their  agent,  Strong,  in 
selling  and  delivering  a  dangerous  explosive 
which  plaintiff,  his  wife  and  children,  had 
no  knowledge  of  at  the  time,  but,  by  the 
use  of  reasonable  care,  the  defendants  would 
have  discovered,  plaintiff  charges  that  the 
injuries  inflicted  were  so  caused  by  defend- 
ants' negligence  as  aforesaid,  and  plaintiff 
has  sustained  damages  as  follows." 

Plaintiffs  herein,  defendants  to  that  suit, 
filed  a  general  denial,  and  the  case  was  tried 
to  a  jury  upon  the  issues  so  made  and 
framed;  the  theory  thereof  appearing  from 
the  following  instruction,  given  by  the  trial 
conrt:  "(6)  The  specific  allegation  of  neg- 
ligence made  in  the  petition  is  that  the 
agent  of  the  defendants,  after  notice  that 
the  oil  contained  gasolene,  and  was  not 
right,  failed  and  neglected  to  have  the  oil 
inspected  or  examined  by  an  expert  oil  in- 
spector, which,  if  done,  would  have  disclosed 
the  dangerous  explosive  character  of  said 
oil.  On  this  point,  as  Strong  was  the  agent 
of  the  defendants,  carrying  on  the  store  in 
question,  his  negligence,  if  hp  was  negligent, 
would  be  the  negligence  of  the  defendants. 
It  was  his  dnty  to  use  reasonable  and  or- 
dinary care  not  to  sell  oil  which  did  not 
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conform  to  the  test  required  by  law.  In  the 
first  instance,  and  until  he  had  knowledge 
or  notice  to  the  contrary,  or  such  notice 
as  would  put  a  reasonably  prudent  man  up- 
on inquiry  which  would  lead  to  such  knowl- 
edge, he  had  the  right  to  rely  upon  the  in- 
spector's stamp  or  brand  upon  the  barrel 
from  which  the  oil  sold  to  plaintiff'^  wife 
was  taken.  If,  however,  such  information 
came  to  him  prior  to  the  sale  of  the  oil  to 
plaintiff's  wife  as  would  put  an  ordinary 
prudent  person  upon  inquiry  and  investiga- 
tion that  would  have  developed  the  fact 
that  the  oil  in  question  was  not  up  to  the 
required  test,  then  he  was  n^ligent  in  not 
making  such  investigation  or  having  it  made 
before  making  further  sales  of  the  oil. 
There  is  no  requirement  that  the  seller  of 
oil  provide  himself  with  apparatus  for  mak- 
ing the  closed  test  such  as  the  statute  re- 
quires to  be  made  by  the  inspector,  and 
there  is  no  specific  requirement  of  law  that 
the  seller  shall,  under  any  circumstances, 
call  upon  a  state  inspector  to  determine  the 
character  of  oil  which  has  been  purchased 
in  a  barrel  properly  branded.  It  was  the 
duty  of  the  said  agent.  Strong,  on  receiving 
information,  if  he  did  receive  it,  such  as 
would  lead  a  reasonably  prudent  man  to 
think  that  the  oil  which  he  was  selling  out 
of  said  barrel  did  not  correspond  to  the 
brand  on  the  barrel,  to  himself  make  or 
cause  to  be  made  by  some  competent  person 
such  inspection  as  would  reasonably  deter- 
mine whether  the  oil  which  he  was  selling 
was,  in  fact,  dangerous;  that  is,  of  a  lower 
standard  than  that  required  by  statute." 

In  response  to  interrogatories,  the  jury  in 
that  case  also  made  the  following  special 
findings : 

"Int.  1:  Would  the  information  received 
by  the  daughter  of  Mr.  Strong  over  the  tele- 
phone from  Mr.  Booth  lead  an  ordinarily 
careful  and  prudent  person  to  believe  that 
the  oil  in  the  barrel  in  question  did  not  cor- 
respond to  that  indicated  by  the  stamp  of 
the  state  oil  inspector?    Ans.  1:  Yes." 

"Int.  5:  Did  Mr.  Strong,  at  the  time  of 
the  sale  of  the  oil  in  question  to  Mrs.  Chap- 
man, have  reason  to  believe,  as  an  ordinari- 
ly careful  and  prudent  person,  that  a  care- 
ful and  proper  use  of  the  oil  would  result 
in  injury  or  damage  to  anyone!  Ans.  6: 
Yes. 

"Int.  6:  Was  the  test  of  the  oil  in  ques- 
tion made  by  Mr.  Strong  such  a  test  as  is 
usually  made  by  an  ordinarily  careful  and 
prudent  person?  Ans.  6:  No. 

"Int.  7:  Was  there  anything  in  the  test 
of  the  oil  in  question  as  made  by  Mr.  Strong 
that  would  have  suggested  to  an  ordinari- 
ly careful  and  prudent  person  any  necessity 
for  a  still  further  or  different  test  of  the 
oilT  Ans.  7:  Yes. 
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"Int.  8:  Was  there  anything  in  the  test 
of  the  oil  in  question  as  made  by  Mr.  Strong 
that  disclosed  the  presence  of  gasolene  in 
the  oil?    Ans.  8:  No." 

A  general  verdict  was  also  returned  for 
plaintiff.  Chapman,  in  the  sum  of  $1,084.16. 

I.  A  verdict  for  plaintiffs  was  directed  at 
the  close  of  the  testimony  for  the  full 
amount  of  their  claim,  less  two  items  of  ex- 
pense in  another  case;  the  full  amount  of 
the  judgment,  including  interest,  being  $3,- 
173.33.  This  appeal  challenges  tlie  right 
of  plaintiffs  to  recover  at  all;  the  conten- 
tion being  that,  at  most,  plaintiffs  and  de- 
fendant were  joint  tort  feasors,  and,  each 
being  guilty  of  an  actionable  wrong,  neither 
may  recover  from  the  other  any  indemnity 
or  enforce  contribution.  Again,  it  is  said 
that  in  no  event  should  a  verdict  have  been 
directed  for  plaintiffs,  for  the  reasons:  (a) 
That  the  testimony  shows  no  negligence  on 
defendant's  part,  and  no  violation  of  any 
statute  of  the  state;  (b)  that,  although  de- 
fendant was  served  with  notice  to  appear 
and  defend  against  the  Chapman  suit,  no 
specific  charges  of  negligence  were  pleaded 
in  the  petition  which  it  was  necessary  or 
proper  for  it  to  defend  against,  and  that 
the  verdict  and  judgment  recovered  by 
Chapman  were  and  are  conclusive  only  as  to 
the  fact  of  rendition,  and  the  amount  and 
the  cause  of  action  on  which  they  were  ren- 
dered, but  did  not  determine  the  question 
of  defendant's  negligence  or  of  its  liability 
over  to  plaintiffs,  nor  preclude  it  from  set- 
ting up  any  defense  which  it  could  not  have 
interposed  to  the  original  Chapman  suit. 
In  other  words,  it  is  contended  that,  as 
no  negligence  was  charged  against  it  in 
the  Chapman  Case,  the  judgment  in  that 
case  is  not  conclusive  on  the  question  of  its 
negligence;  that  this  was  a  matter  for  plain- 
tiffs in  the  case  to  prove;  that  they  failed 
to  do  so;  and  that  a  verdict  should  have 
been  directed  for  it  on  its  motion,  and,  in 
any  event,  that  the  trial  court  was  in  error 
in  directing  a  verdict  against  it. 

There  are  some  inconsistencies  in  these 
claims.  The  first  proposition  that  there  can 
be  no  contribution  between  wrongdoers,  or 
that  one  may  not  recover  indemnity  from 
another,  proceeds  upon  the  theory  that  both 
were  in  the  wrong,  and,  in  considering  this 
problem,  it  must  be  assumed  that  there  is 
sufficient  proof  to  show  that  defendant  was 
negligent  in  selling  the  oil  to  the  plaintiffs, 
or  that  it  violated  some  statute  in  so  doing. 
Of  course,  an  appellant  need  not  necessarily 
be  consistent  in  his  claims,  and  in  one  sense, 
perhaps,  there  is  no'  inconsistency. 

II.  We  are  brought,  at  the  outset  of 
the  case,  to  this  fundamental  proposition : 
May  one  wrongdoer  recover  indemnity  from 
another,  or  may  he  enforce  contributions. 


Digitized  by 


Google 


342 


IOWA  SUPREME  COURT. 


from  hiiuT  The  general  rule  of  course  is 
that  he  may  not.  But  an  examination  of 
the  cases  discloses  the  fact  that  there  are 
many  exceptions  to  this  rule.  A  statute  of 
this  state,  in  force  when  the  sale  of  the  oil 
was  made,  provided,  in  substance,  that  who- 
ever sold  for  illuminating  purposes  any 
product  of  petroleum  that  had  not  been  in- 
spected and  branded,  and  which  emitted  a 
combustible  vapor  at  a  temperature  of  less 
than  105°  Fahrenheit,  upon  a  closed  test, 
should  be  liable  for  all  damages  caused 
thereby.    See  §  2d08  of  the  Code. 

Now,  in  Gray  v.  Boston  Gaslight  Co.  114 
Mass.  149,  19  Am.  Rep.  324,  the  supreme 
court  of  Massachusetts  said:  "The  second 
objection  taken  by  the  defendant  is  that  the 
injury  was  caused  by  the  negligence  of  the 
plaintiff  and  defendant;  that  they  were 
joint  tort  feasors;  and  that  there  cannot 
be  indemnity  or  contribution  between  them. 
When  two  parties,  acting  together,  commit 
an  illegal  or  wrongful  act,  the  party  who  is 
held  responsible  in  damages  for  the  act 
cannot  have  indemnity  or  contribution  from 
the  other,  because  both  are  equally  culpable, 
or  particeps  orimitUs,  and  the  damage  re- 
sults from  their  joint  offense.  This  rule 
does  not  apply  when  one  does  the  act  or 
creates  the  nuisance,  and  the  other  does  not 
join  therein,  but  is  thereby  exposed  to  lia- 
bility and  suffers  damage.  He  may  re- 
cover from  the  party  whose  wrongful  act 
has  thus  exposed  him.  In  such  case  the 
parties  are  not  in  pari  delicto  as  to  each 
other,  though  as  to  third  persons  either 
may  be  held  liable." 

Again,  in  Lowell  v.  Boston  ft  L.  R.  Corp. 
23  Pick.  32,  34  Am.  Dec.  37,  the  same 
court  said:  "Our  law,  however,  does  not 
in  every  case  disallow  an  action  by  one 
wrongdoer  against  another,  to  recover  dam- 
ages incurred  in  consequence  of  their  joint 
offense.  The  rule  is,  t»  part  delicto  potior 
eat  conditio  defendentit.  If  the  parties  are 
not  equally  criminal,  the  principal  delin- 
quent may  be  held  responsible  to  his  co- 
delinquent  for  damages  incurred  by  their 
joint  offense.  In  respect  to  offenses  in  which 
is  involved  any  moral  delinquency  or  turpi- 
tude, all  parties  are  deemed  equally  guilty, 
and  courts  will  not  inquire  into  their  rela- 
tive guilt.  But,  where  the  offense  is  mere- 
ly malwtn  prohibitum,  and  is  in  no  inspect 
immoral,  it  is  not  against  the  policy  of  the 
law  to  inquire  into  the  relative  delinquency 
of  the  parties,  and  to  administer  justice  be- 
tween them,  although  both  parties  are 
wrongdoers.  This  distinction  was  very 
fully  considered  in  a  case  recently  decided 
by  this  court.  White  v.  Franklin  Bank,  22 
Pick.  181.  In  that  case  the  plaintiff  had 
deposited  in  the  bank  a  large  sum  of  money 
payable  at  a  future  day,  in  violation  of  s 
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provision  in  the  Revised  Statutes,  which 
prohibits  any  such  deposit  or  loan.  Both 
parties  were  culpable,  but,  as  the  defendants 
were  deemed  the  principal  offenders,  it  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover back  his  deposit."  See  also  to  the 
same  effect,  Boston  Woven  Hose  ft  Rubber 
Co.  V.  Kendall,  178  Mass.  232,  51  L.R.A. 
781,  86  Am.  St  Rep.  478,  59  K.  £.  657,  9 
Am.  Neg.  Rep.  496;  Churchill  v.  Holt,  131 
Mass.  67,  41  Am.  Rep.  191. 

This  matter  was  thoroughly  considered 
in  Union  Stockyards  Co.  v.  Chicago,  B.  ft 
Q.  R.  Co.  196  U.  S.  222,  49  L.  ed.  455,  25 
Sup.  Ct.  Rep.  227,  2  Ann.  Cas.  525,  17 
Am.  Neg.  Rep.  760,  and  that  court,  speak- 
ing through  Justice  Day,  among  other 
things,  said:  "Coming  to  the  very  ques- 
tion to  be  determined  here,  the  general 
principle  of  law  is  well  settled  that  one  of 
several  wrongdoers  cannot  recover  against 
another  wrongdoer,  although  he  may  have 
been  compelled  to  pay  all  the  damages  for 
the  wrong  done.  In  many  instances,  how- 
ever, cases  have  been  taken  out  of  this  gen- 
eral rule,  and  it  has  been  held  inoperative, 
in  order  that  the  ultimate  loss  may  be  visit- 
ed upon  the  principal  wrongdoer,  who  is 
made  to  respond  for  all  the  damages,  where 
one  less  culpable,  although  legally  liable 
to  third  persons,  may  escape  the  payment 
of  damages  assessed  against  him  by  putting 
the  ultimate  loss  upon  the  one  principally 
responsible  for  the  injury  done.  These  cases 
have,  perhaps,  their  principal  illustration 
in  that  class  wherein  municipalities  have 
been  held  responsible  for  injuries  to  per- 
sons lawfully  using  the  streets  in  a  city, 
because  of  defects  in  the  streets  or  side- 
walks caused  by  the  negligence  or  active 
fault  of  a  property  owner.  In  such  cases, 
where  the  municipality  has  been  called  up- 
on to  respond  because  of  its  l^al  duty  to 
keep  public  highways  open  and  free  from 
nuisances,  a  recovery  over  has  been  per- 
mitted for  indemnity  against  the  property 
owner,  the  principal  wrongdoer,  whose  neg- 
ligence was  the  real  cause  of  the  injury. 
Of  this  class  of  cases  is  Washington  Gas- 
light Co.  V.  District  of  Columbia,  161  U. 
S.  316,  40  L.  ed.  712,  16  Sup.  Ct.  Rep.- 564, 
in  which  a  resident  of  the  city  of  Washing- 
ton had  been  injured  by  an  open  gas  box 
placed  and  maintained  on  the  sidewalk  by 
the  gas  company  for  its  benefit.  The  dis- 
trict was  sued  for  damages,  and,  after 
notice  to  the  gas  company  to  appear  and 
defend,  damages  were  awarded  against  the 
district,  and  it  was  held  that  there  might 
be  a  recovery  by  the  district  against  the 
gas  company  for  the  amount  of  damages 
which  the  former  had  been  compelled  to 
pay.  Many  of  the  cases  were  reviewed  in 
the  opinion  of  the  court,  and  the  general 
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principle  was  recognized  that,  notwitb- 
■tanding  the  negligence  of  one,  for  which 
he  has  been  held  to  respond,  he  may  recoTer 
against  the  principal  delinquent,  where  the 
offense  did  not  involve  moral  turpitude,  in 
which  case  there  conld  be  no  recovery,  but 
was  merely  nuUwm  prohibitum,  and  the  law 
would  inquire  into  the  real  delinquency  of 
the  parties,  and  place  the  ultimate  liability 
upon  him  whose  fault  had  been  the  primary 
cause  of  the  injury.  .  .  .  The  case  then 
stands  in  this  wise:  The  railroad  company 
and  the  terminal  company  have  been  guilty 
of  a  like  neglect  of  duty  in  failing  to  prop- 
erly inspect  the  car  before  putting  it  in 
use  by  those  who  might  be  injured  thereby. 
We  do  not  perceive  that,  because  the  duty 
of  inspection  was  first  required  from  the 
railroad  company,  the  case  is  thereby 
brought  within  the  class  which  holds  the 
one  primarily  responsible  as  the  real  cause 
of  the  injury,  liable  to  another  less  cul- 
pable, who  may  have  been  held  to  respond 
for  damages  for  the  injury  inflicted.  It  is 
not  like  the  case  of  the  one  who  creates 
a  nuisance  in  the  public  streets;  or  who 
furnishes  a  defective  dock;  or  the  case  of 
the  gas  company,  where  it  created  the  con- 
dition of  unsafety  by  its  own  wrongful  act; 
or  the  case  of  the  defective  boiler,  which 
blew  out  because  it  would  not  stand  the 
pressure  warranted  by  the  manufacturer. 
In  all  these  cases  the  wrongful  act  of  the 
one  held  finally  liable  created  the  unsafe 
or  dangerous  condition  from  which  the  in- 
jury resulted.  The  principal  and  moving 
cause,  resulting  in  the  injury  sustained, 
was  the  act  of  the  first  wrongdoer,  and  the 
other  has  been  held  liable  to  third  persons 
for  failing  to  discover  or  correct  the  defect 
caused  by  the  positive  act  of  the  other." 

Assuming,  then,  that  defendant  might 
have  been  made  liable,  it  must  be  on  the 
theory  that  it  sold  plaintiffs  the  oil  which 
did  the  injury,  and  that  it  was  not  of  the 
kind  and  test  required  by  statute.  If  this 
were  the  case,  the  right  of  plaintiffs  to  re- 
cover indemnity  would,  as  we  think,  have 
been  established.  Appellant's  first  proposi- 
tion is  untenable,  under  all  the  cases  to 
which  our  attention  has  been  called.  It  is 
not  like  one  where  each  owed  the  duty  of 
inspection.  That  obligation  was  primarily 
upon  the  defendant,  and  it  was  not  only 
required  to  make  the  necessary  tests,  >ut 
to  have  the  state  inspector  do  so,  and  to  put 
the  necessary  brands  upon  the  barrel  in 
which  the  oil  was  sold. 

III.  The  other  question,  to  wit,  the  ef- 
fect of  the  judgment  in  the  Chapman  Case 
upon  this  defendant,  in  view  of  the  fact 
that  it  was  given  notice  of  the  suit  and  re- 
quested to  defend,  is  much  more  di£Scult 
of  decision.  The  object  of  the  notice  was, 
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no  doubt,  for  the  purpose  of  giving  what- 
ever judgment  might  be  obtained  conclu- 
sive effect,  and  to  relieve  the  defendants 
therein,  plaintiffs  here,  from  the  necessity 
of  making  any  further  proofs  in  their  suit 
for  indemnity.  Failure  to  give  the  notice  in 
no  manner  relieved  the  responsible  party 
from  his  obligation,  if  there  was  any;  but, 
if  not  given,  the  party  primarily  responsible 
would  have  the  right  to  contest  its  liability 
and  to  defeat  recovery,  although  the  party 
bringing  the  suit  for  indemnity  may  have 
been  compelled  to  pay. 

The  first  proposition  to  be  considered  here 
then  is:  Could  the  present  defendant  have 
appeared  in  the  Chapman  suit  and  succeeded 
in  defeating  it  by  proving  that  it  was  in 
no  manner  to  blame;  that  the  oil  which  it 
sold  had  been  tested  and  stamped,  and  was 
of  the  required  grade  when  it  sold  the  same 
to  the  plaintiffs  herein?  Such  a  defense 
might  or  might  not  have  been  available,  de- 
pending, of  course,  upon  circumstances 
shown  and  relied  upon  by  the  plaintiff  in 
that  case.  It  is  apparent  that  it  might 
have  been  wholly  blameless  and  still  Chap- 
man would  have  been  entitled  to  recover  be- 
cause of  the  negligence  of  the  defendants  in 
that  suit,  or  their  agents.  Indeed,  it  ap- 
pears from  the  record  that  recovery  was  had 
because  of  the  negligence  of  defendants' 
agents  in  not  testing  the  oil  after  knowl- 
edge that  some  of  it  was  dangerous,  before 
selling  the  same  to  Mrs.  Chapman.  Wheth- 
er or  not  it  was  dangerous  and  under  test 
when  sold  by  defendant  to  plaintiffs  was 
a  collateral  issue  of  more  or  less  import- 
ance, yet  still  not  controlling. 

Again,  the  only  testimony  which  in  any 
way  tended  to  show  that  the  oil  was  not 
of  the  test  required,  and  that  it  contained 
gasolene  when  sold  by  defendant  to  plain- 
tiffs, was  that  some  three  weeks  after  plain- 
tiffs received  it,  put  it  in  their  shed,  opened 
the  bunghole  and  placed  a  pump  therein,  it 
did  not  answer  the  required  tests,  although 
it  was  properly  inspected  and  branded  by  a 
state  official  but  a  few  days  before  it  was 
sold.  Against  any  presumption  that  the  oil 
was  dangerous  when  sold  by  defendant,  aris- 
ing from  the  fact  that  some  two  or  three 
weeks  after  delivery  to  the  plaintiffs  some 
of  it  was  found  to  be  under  test,  there  is 
also  a  presumption  that  the  state  inspector, 
who  was  occupying  an  official  station,  did 
his  duty;  and  that,  when  tested  and  branded 
by  him,  and  sold  to  the  plaintiffs,  the  oil 
met  the  requirements  of  the  law.  The  rules 
upon  thic  subject  seem  to  be  fairly  settled, 
as  will  appear  from  the  following  cases: 

In  Littleton  v.  Richardson,  34  N.  H.  188, 
66  Am.  Dec.  760,  the  supreme  court  of  New 
Hampshire  said:  "In  actions  of  this  kind 
several  points  must  be  established  by  the 
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plaintiff,  as:  1.  The  contract  or  relation 
upon  which  the  liability  over  depends.  2. 
An  action  for  a  cause  for  which  the  defend- 
ant is  BO  liable  under  that  contract  or  re- 
lation. 3.  A  notice  to  the  defendant  to 
take  upon  him  the  defense  of  the  suit.  4. 
A  recovery  of  damages,  of  which  the  record 
is  conclusive  evidence  when  the  other  points 
are  established.  Ko  presumption  is  allowed 
as  to  either  of  these  points.  Each  is  to  be 
proved.  Neither  of  these  points  is  admitted 
here.  It  was  admitted  that  the  defendant 
placed  in  the  highway  the  atones  referred 
to  in  Shute's  declaration  against  Littleton, 
and  a  notice  to  Kichardson  to  defend  the 
suit  brought  by  Shute  against  the  town  was 
proved,  and  a  recovery  by  Shute  against 
the  town  for  the  causes  set  forth  in  hia 
declaration,  among  which  were  the  stones 
placed  in  the  highway  by  the  defendant. 
The  liability  over  of  Richardson  depended 
upon  the  points  that  the  injury  sustained 
by  Shute  was  occasioned  in  part  or  entirely 
.  .  .  by  the  stones  placed  by  him  in  the 
highway,  and  that  the  recovery  by  him 
against  the  town  was  upon  the  same  ac- 
count. Of  these  points,  the  only  evidence 
offered  was  the  judgment  itself.  The  admis- 
sion as  to  placing  the  stones  in  the  high- 
way did  not  reach  these  points.  There 
might  be  cases  where  the  judgment  would 
be  evidence  of  these  points,  because  it  would 
be  apparent  upon  the  face  of  the  record 
that  the  recovery  was  had  for  the  same 
cause  alleged  in  the  action  against  the  par- 
ty ultimately  responsible.  But  it  would 
rarely  happen  that  some  connecting  evidence 
would  not  be  required  to  show  the  identity 
of  the  cause  of  action  upon  which  the  re- 
covery was  had  with  that  in  which  the  re- 
covery over  is  claimed.  If,  however,  the 
declaration  in  that  case  had  so  stated  the 
cause  of  action  that  the  court  could  clearly 
see  that  the  cause  there  stated  was  identical 
with  the  cause  stated  in  the  present  dec- 
laration, and  that  the  recovery  could  have 
been  for  no  other  cause,  the  judgment  would 
be  competent  and  conclusive  evidence  of  this 
point.  But  if  the  declarations  leave  that 
matter  in  any  doubt,  that  deficiency  must 
first  be  supplied  by  evidence  aliiinde  before 
the  judgment  can  be  admitted  as  evidence 
of  anything  beyond  its  own  rendition  and 
tenor.  .  .  .  From  these  views,  it  follows 
that,  to  render  the  record  in  Shute's  Case 
evidence  generally  in  this  action,  it  should 
have  been  shown  that  the  recovery  in  that 
case  was  upon  the  same  ground  which  is 
alleged  as  the  cause  of  action  in  this  case, 
and  consequently  that  the  ruling  of  the 
court  below,  that  the  record  alone  was  con- 
clusive evidence  of  all  the  fa;cts  required 
to  support  the  action  after  it  had  been 
I..R.A.1915C. 


shown  that  the  defendant  placed  the  stones 
in  the  highway,  cannot  be  sustained." 

In  Scott  V.  Curtis,  105  N.  Y.  424,  40 
L.RJ^.(K.S.)  1147,  133  Am.  St.  Rep.  811, 
88  N.  E.  794,  the  supreme  court  of  New 
York,  in  speaking  of  this  question,  said: 
"The  plaintiff  in  this  action  cannot  recover, 
unless  he  shows  that  the  active  negligence 
and  wrong  which  caused  the  injury  to  the 
person  falling  into  the  hole  was  the  negli- 
gence and  wrong  of  the  defendants.  As  we 
have  stated,  it  does  not  appear  from  the 
record  how  the  accident  occurred.  If  it  oc- 
curred by  the  negligent  and  careless  man- 
ner in  which  the  defendants  temporarily 
covered  or  guarded  the  coalhole,  it  may  be 
assumed  that  this  action  will  lie.  If,  Iiow- 
ever,  the  injuries  occurred  by  reason  of  the 
cover  of  the  hole  breaking,  without  any  neg- 
ligence or  carelessness  on  the  part  of  the 
defendants,  or  by  reason  of  some  careless- 
ness of  the  plaintiff  in  this  action,  or  by 
reason  of  some  defect  in  the  construction 
of  the  cover  to  such  coalhole  wholly  inde- 
pendent of  the  temporary  use  thereof,  the 
defendants  are  not  liable.  It  may  be  as- 
sumed, for  the  purpose  of  this  opinion,  that, 
notwithstanding  the  plaintiff's  admission 
that  he  was  liable  in  the  action  brought  by 
the  person  who  fell  into  the  coalhole,  never- 
theless the  judgment  roll  establishes,  as 
against  the  defendants  herein,  that  the 
plaintiff  therein  was  injured  by  reason  of 
negligence  in  connection  with  the  covering 
of  said  hole,  and  that  no  negligence  of  hers 
contributed  to  such  injury,  and  that  it  also 
establishes  the  amount  of  her  damages;  but 
it  was  also  incumbent  upon  the  plaintiff  to 
give  evidence  in  addition  to  the  judgment 
roll  in  that  action  to  show  that  the  acci- 
dent occurred  by  negligence  for  which  the 
defendants  were  primarily  liable.  This  he 
wholly  failed  to  do,  and  the  judgment  must 
therefore  be  reversed." 

In  Central  of  Georgia  R.  Co.  v.  Macon  R. 
4  Light  Co.  9  Ga.  App.  628,  71  S.  E.  1076, 
the  court  of  appeals  of  Georgia  said: 
"Where  one  of  the  parties  to  a  pending  ac- 
tion claims  that  a  third  person  is  liable 
over  to  him  in  the  event  he  loses  in  the  suit, 
and  vouches  that  person  by  notifying  him 
of  the  pendency  of  the  suit  and  giving  him 
opportunity  to  appear  therein,  the  judg- 
ment in  that  suit  is  conclusive  on  the  per- 
son vouched  as  to  the  correctness  of  the 
judgment,  but  is  not  conclusive  of  the  fact 
that  there  is  such  a  relationship  between 
the  person  vouched  and  the  person  vouch- 
ing as  that  a  right  of  action  over  exists." 

See  also  to  the  same  effect.  Consolidated 
Hand-Method  Lasting  Mach.  Co.  v.  Bradley, 
171  Mass.  127,  68  Am.  St.  Rep.  409,  50 
K.  £.  464;  Missouri  P.  R.  Co.  v.  Twiss,  35 
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Keb.  267,  37  Am.  St.  Rep.  437,  63  N.  W. 
76. 

These  cases,  and  others  which  might  be 
cited,  seem  to  hold  to  the  rule  that  one  not 
a  party  to  a  suit,  but  notitied  to  appear 
and  defend,  must  do  so,  if  the  negligence 
charged  is  such  that,  if  proved,  would  make 
it  liable  for  the  wrong  done;  but  that  it 
need  not  do  ao  if  the  defendant  in  the  suit 
would  be  liable  for  his  own  negligence,  in- 
dependent of  any  wrong  on  the  part  of  the 
person  so  notified.  The  party  injured  may 
select  his  own  ground  for  recovery,  and  sue 
one  alone  for  his  independent  negligence, 
and  if  he  does  so,  and  the  defendant  seeks 
to  hold  a  stranger  by  giving  notice  of  the 
suit,  and  offering  him  an  opportunity  to 
defend,  the  case  must  be  such  that  his  de- 
fense, if  established,  would  be  an  end  to  the 
suit.  Save  as  be  might  be  permitted  to 
defeat  the  action  by  proof  of  his  freedom 
from  negligence,  he  would  be  held  liable  to 
another  without  an  opportunity  to  defend 
himself.  If,  in  response  to  the  notice,  the 
defendant  had  appeared  and  offered  to  de- 
fend, it  could  not  interpose  any  defense  not 
personal  to  itself,  and,  by  putting  in  such 
a  defense,  it  might  have  tendered  a  false 
issue,  in  bo  far  as  the  original  case  was 
concerned,  thus  complicating  the  issues  and 
delaying  the  trial. 

The  record  made  in  the  Chapman  Case 
and  the  special  findings  of  the  jury  con- 
clusively show  the  grounds  of  recovery  in 
80  far  as  plaintiffs  herein  are  concerned. 
Central  of  Georgia  R.  Co.  v.  Macon  R.  & 
Light  Co.  supra;  Chicago  k  N.  W.  R.  Co. 
▼.  Northern  Line  Packet  Co.  70  111.  217. 

We  do  not  mean  by  this  pronouncement 
to  hold  that  the  defendant's  motion  for  a 
directed  verdict  should  have  been  sustained. 
On  the  theory  on  which  the  case  was  tried, 
the  matter  should  have  gone  to  the  jury 
on  the  testimony  adduced.  It  may  be  that, 
instead  of  introiducing  the  record  upon  the 
former  trial,  plaintiffs  should  have  produced 
affirmative  testimony,  either  in  the  form  of 
depositions  or  their  equivalent,  or  oral  testi- 
mony showing  or  tending  to  show  that  the 
oil,  when  delivered  to  them  by  the  defend- 
ant, was  not  of  the  kind  required  by  stat- 
ute, and  had  the  jury  pass  upon  that  ques- 
tion as  one  of  fact.  No  proper  objection 
was  made  to  the  testimony  as  offered  on  the 
present  trial,  because  the  witnesses  were 
not  present;  and,  accepting  this  as  true,  we 
think  there  was  enough  to  take  the  case  to 
the  jury.  This  may  be  supplemented  by 
testimony  on  another  trial,  showing,  cir- 
enmstantially  or  otherwise,  that  the  oil 
when  delivered  to  the  plaintiffs  was  not  of 
the  kind  required  by  statute. 

No  other  points  are  made  for  appellant 
which  require  consideration  at  this  time. 
L.R.A,1916C. 


It  follows,  however,  that  the  judgment 
must  be,  and  it  is,  reversed. 

Ladd,  Ch.  J.,  and  Oaynor  and  Withrow, 
JJ.,  concur. 

Petition  for  rehearing  denied. 


MARYLAND  COXJRT  OP  APPEALS. 

2ACHARIAH  R.  DUVALL,  Appt, 

V. 

CHARLES  D.  RIDOUT. 

(124  Md.  193,  92  Atl.  209.) 

Easement  —  convenient  way  over  land 
of  grantor, 

1.  One  purchasing  the  portion  of  a  farm 
containing  the  buildings  has  no  right  to 
the  continued  use  of  a  plainly  visible  way 
from  the  buildings  to  the  highway  over  land 
retained  by  the  grantor,  where  it  is  not 
necessary,  although  it  is  more  convenient 
than  another  route  would  be,  and  the  deed 
included  all  and  every  the  rights,  ways, 
privileges,  appurtenances,  and  advantages 
to  the  same  belonging  or  in  anywise  apper- 
taining. 

Same  —  extent  of  relief. 

2.  A  grantee  claiming  an  absolute  right 
to  a  way  across  remaining  property  of  the 
grantor  cannot  be  given  the  benefit  of  a 
right  which  is  admitted  by  the  grantor,  to 
the  use  of  the  way  so  long  as  the  grantee 
retains  possession  of  the  granted  property, 
but  which  is  disclaimed  and  disavowed  by 
the  grantee. 

Injunction  —  agalnft  use  of  way  —  rem- 
edy at  law. 

3.  The  remedy  at  law  is  not  so  adequate 
as  to  prevent  the  issuance  of  an  injunction 
to  prevent  the  attempted  use  of  a  way 
across  farm  property,  which  is  not  needed 
by  the  owner  of  the  proper^,  but  divides 
the  tract,  and  may  interfere  with  the  own- 
er's plans  for  its  use  and  development. 

(November  28.  1914.) 

Sote.  —  Easemetits  created  by  severance 
of  tract  of  land  with  apparent  bene- 
fit existing. 


This  note  is  supplemental  to  the  note  to 
RoUo  V.  Nelson,  26  I..R.A.(N.S.)  315, 
where  the  earlier  cases  are  collected. 

For  devise  as  carrying  visible  easement, 
see  the  note  to  Gorton-Pew  Fisheries  Co.  v. 
Tolraan,  38  L.R.A.(N.8.)   882. 

For  implication  from  necessity  of  ease- 
ment other  than  right  of  way,  see  the  note 
to  Miller  v.  Hoeschler,  8  LJLA.(N.S.)  327. 

For  way  of  necessity  where  other  possible 
modes  of  access  exist,  see  the  notes  to  Corea 
v.  Higuera,  17  L.R.A.{N.S.)  1018,  and  to 
Doten  V.  Bartlett,  32  L.R.A.(N.S.)   1075. 
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APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Anne  Arundel 
County  enjoining  him  from  using  a  certain 
roadway  extending  from  his  farm  through 
plaintiff's  adjoining  property  to  a  public 
highway.    Affirmed. 

The  fa^ts  are  stated  in  the  opinion. 

Mr.  Robert  Moss,  for  appellant: 

The  injury  complained  of  by  the  plaintiff 
ia  not  irreparable,  so  as  to  demand  the  in- 
tervention of  a  court  of  equity  by  way  of  in- 
junction. 

Bartlett  t.  Moyers,  88  Md.  720,  42  Atl. 
204;  Amelung  t.  Seekamp,  9  Gill  t  J.  468; 
Whalen  v.  Dalashmutt,  69  Md.  253;  Hamil- 


ton T.  Ely,  4  Gill,  38;  Green  v.  Keen,  4  Md. 
106;  Shipley  v.  Caples,  17  Md.  182;  Fort  ▼. 
Groves,  29  Md.  193;  Lanahan  v.  Gaban,  37 
Md.  107;  Chesapeake  &  O.  Canal  Co.  t. 
Young,  3  Md.  490;  Roman  t.  Strauss,  10 
Md.  97;  Baugher  t.  Crane,  27  Md.  39;  Ber- 
nei  y.  Sappington,  102  Md.  186,  62  Atl.  365. 

Ways  may  be  so  improved  and  well  de- 
fined as  to  bring  them  within  the  class  of 
easements  or  quasi  easements  known  as  con- 
tinuous and  apparent,  and  hence  pass  by 
implied  grants. 

Eliason  v.  Grove,  85  Md.  227,  36  Atl.  844; 
Burns  v.  Gallagher,  62  Md.  462 ;  Mitchell  t. 
Seipel,  63  Md.  257,  36  Am.  Rep.  404;  Bako' 


For  right  of  purchaser  of  property  ac- 
cording to  plat,  to  easements  in  streets  or 
ways  indicated  thereon  other  than  those  on 
which  his  property  abuts,  see  the  note  to 
Danielson  v.  Sykes,  28  UB..A.{H.S.)    1024. 

For  implied  easement  by  exhibiting  un- 
filed plat  to  intending  purchaser,  see  the 
note  to  Pyper  ▼.  Whitman,  36  L.R.A.(N.S.) 
938. 

The  reader  will  find  in  the  notes  in  8 
L.R.A.(N.S.)  327,  and26  L.R.A.(N.S.)  315, 
elaborate  discussions  of  the  rules  and 
principles  of  the  vexed  subject  of  easements 
by  implication,  and  will  see,  from  those 
discussions  and  the  cases  referred  to,  the 
inherent  difficulty  of  the  subject,  and  the 
confused,  shifting,  and  unsettled  state  of 
the  law  in  regard  to  it.  It  may  be  that  an 
improvement  might  result  from  some  direct 
statutory  regulation.  The  reader  will 
notice,  infra,  English  and  Canadian  cases 
resting  to  some  extent  on  statutes  of  an  in- 
direct or  general  character. 

As  the  element  of  necessity  sometimes 
enters  into  the  question  as  to  the  existence 
of  a  visible  easement,  it  is  not  always  easy 
to  distinguish  the  cases  that  involve  that 
question  from  those  which  merely  involve 
the  question  as  to  easements  of  necessity. 
However,  it  is  the  intention  to  include  all 
cases  in  which  the  claim  of  easement  was 
planted  upon  the  ground  of  the  existence  at 
the  time  of  the  severance  of  an  apparent 
benefit,  even  though  in  passing  upon  that 
claim  the  court  may  have  considered  the 
question  of  necessity.  But  where  the  claim 
«f  an  easement  is  planted  solely  upon  the 
ground  of  necessity,  without  any  claim 
upon  the  ground  of  existing  apparent  bene- 
fit, the  case  is  excluded. 

The  general  rule. 

Supplementing  note  in  26  L.R.A.(N.S.) 
316. 

In  Feitler  t.  Dobbins,  263  111.  78,  104  K. 
E.  1088,  the  court  laid  down  the  principle 
that  "the  law  applicable  to  the  situation 
here  is  that,  where  the  owner  of  entire 
premises  arranges  for  ways,  light,  etc.,  for 
the  benefit  of  the  different  parts  or  portions  j 
of  the  premises,  and  afterwards  the  premises 
are  severed  and  the  title  vested  in  separate 
owners,  each  grant  will  carry  with  it,  with- 
L.R.A.1916C. 


out  being  specifically  mentioned,  the  rights 
and  burdens  and  advantages  imposed  by  the 
owner  prior  to  such  severance.  The  doc- 
trine is  founded  upon  the  principle  that  the 
conveyance  of  a  thing  imports  a  grant  of  it 
as  it  actually  exists  at  the  time  the  con- 
veyance is  made,  unless  a  contrary  inten- 
tion is  manifested  in  the  grant." 

In  Kane  v.  Templin,  158  Iowa,  24,  138  N. 
W.  901,  the  court  said:  "It  must  be  conced- 
ed that  easements  b^  implication  are  to  be 
strictly  limited  to  rights  which  in  the  very 
nature  of  the  case  must  be  presumed  to 
have  been  in  the  minds  of  the  parties  con- 
cerned, appurtenant  on  the  one  hand  and 
servient  on  the  other;  and  the  necessity  of 
the  use  for  the  convenient  enjoyment  of  the 
premises  to  which  the  easement  is  claimed 
as  appurtenant  is  a  material  consideration 
in  determining  whether  such  easement  is  to 
be  implied.  Nevertheless,  an  easement  by 
implication  is  a  different  thing  from  an 
easement  by  necessity,  as  the  latter  term 
is  properly  used.  ...  It  must  be  con- 
ceded, also,  that  in  some  courts  easements 
by  implication  have  been  limited  to  those 
existing  strictly  by  necessity.  .  .  . 
Much  may  be  said  in  behalf  of  this  rule; 
but  we  think  the  other  rule,  which  recog- 
nizes an  implied  easement  as  arising  out  of 
the  method  of  construction  and  use  of  the 
building,  portions  of  which  subsequently 
pass  to  different  purchasers,  has  been 
adopted  by  this  court  in  the  cases  already 
cited." 

— ^application — to  implied  grants. 

As  will  be  seen,  most  of  the  csises  in  this 
note  are  cases  of  implied  grant  as  dis- 
tinguished from  implied  reservations. 

to  implied  reservations. 

For  the  question  of  easements  by  implied 
reservations,  see  the  following  cases: 
Brown  v.  Fuller  and  National  Trust  Co.  v. 
Western  Trust  Co.  infra,  "Apparent  and 
obvious;"  Hoffman  v.  ShoemacKer;  Hill  v. 
Bemheimer;  Lathrop  v.  Lytle;  and  Howley 
V.  Chaffe,  —  infra,  "Necessary;"  Taylor  v. 
Wright  and  Runge  v.  Koch,  infra,  "Build- 
ings—encroachments;" Casey  v.  Canning, 
infra,  "Use  of  building." 
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T.  Bice,   56   Ohio  St.  463,  47   N.   E.   663; 
Phillips  V.  Phillips,  48  Pa.  178,  88  Am.  Dec. 
677;  Walker  v.  Clifford,  128  Ala.  67,  86  Am. 
St.  Rep.  74,  29  So.  588;  O'Daniel  v.  Baxter, 
112  Ky.  334,  65  S.  W.  806. 
Mr.  James  W.  Owens,  for  appellee: 
Xo  court  shall  refuse  to  issue  a  man- 
damus or   injunction  on  the  mere  ground 
that  the  party  asking  for  the  same  has  an 
adequate   remedy    in    damages,   unless   tbe 
party  against  whom  the  same  is  asked  shall 
show  to  the  court's  satisfaction  that  he  has 
property  from  which  the  damages  can  be 
made,  or  shall  give  a  bond. 
Frederick  County  Nat.  Bank  t.  Shafer,  87 


Md.  68,  39  Atl.  320;  Conner  t.  Groh,  90  Md. 
684,  45  Atl.  1024;  Oberheim  v.  Reeside,  116 
Md.  266,  81  Atl.  690;  Bartlett  r.  Moyers, 
88  Md.  720,  42  Atl.  204;  Oliver  v.  Hook, 
47  Md.  307. 

XTmer,  J.,  delivered  the  opinion  of  the 
court: 

By  the  decree  from  which  this  appeal  is 
taken  the  appellant  was  perpetually  en- 
joined from  using  a  certain  roadway  extend- 
ing from  his  farm  through  the  adjoining 
property  of  the  appellee  to  the  public  high- 
way. It  is  allied  in  the  bill  of  complaint 
and  shown  by  the  proof  that  the  contiguous 


Requisites — in  general. 

For  a  discussion  of  this  subject,  see  the 
earlier  note  in  26  L..R.A.(N.S.)  324,  326. 

— use  at  time  of  grant. 

In  Re  New  York,  136  App.  Div.  620,  120 
N.  Y.  Supp.  354,  it  was  held  that  it  was  not 
essential  that  the  incidental  use  of  the  prop- 
erty retained,  for  the  benefit  of  the  prop- 
erty conveyed,  should  be  actually  exercised 
by  the  grantor  at  the  time  of  the  grant.  It 
is  BuflScient  that  it  is  open  and  visible  and 
reasonably  necessary  to  the  full  enjoyment 
of  the  demised  premises;  so  where  the 
grantor  sold  a  plot  of  land  on  both  sides  of 
a  street  which  had  been  laid  out  on  the  city 
map,  but  never  actually  opened,  although 
there  were  sewer  pipes  in  it,  and  the  con- 
veyance retained  the  right  of  the  grantor 
in  the  street,  it  was  held  that  the  convey- 
ance carried  an  easement  to  use  the  street 
for  street  purposes.  See  also  in  this  con- 
nection Stone  v.  Burkhead,  infra,  "acquisi- 
ti<Mi  by  use  and  severance." 

— apparent  and  obvious. 

Supplementing  note  in  26  LJl.A.(N.S.) 
326. 

As  the  theory  of  these  easements  rests 
upon  intention,  where  the  sale  is  made 
without  notice  or  knowledge  of  an  ease- 
ment, there  is  no  easement  by  intention; 
and  if  any  easement  is  upheld  in  such  a 
case  it  must  rest  upon  necessity. 

Thus,  where  at  ^e  time  of  the  partition 
between  heirs  there  was  a  sewer  running 
from  a  house  on  one  parcel  on  one  street, 
under  a  house  on  another  parcel  on  another 
street,  to  the  sewer  on  such  other  street, 
and  there  was  no  evidence  that  the  heirs 
knew  anything  about  this  sewer,  it  was  held 
that  a  buried  and  concealed  easement  such 
as  this  could  pass  only  by  express  grant. 
Bobinson  v.  HiUman,  36  App.  C.  C.  241. 

An  easement  by  reservation  was  denied  in 
the  absence  of  necessity  in  a  case  where 
the  grantee  had  no  actual  knowledge  of  it. 
Brown  ▼.  FuUer,  166  Mich.  162,  33  L.R.A. 
(NJS.)  469,  130  N.  W.  621,  Ann.  Cas. 
1912C,  853.  The  court,  however,  stated 
that  knowledge  by  the  grantee  would  not 
have  altered  the  case,  as  the  grantor  knew 
L^A.1915C. 


I  that  the  property  was  purchased  for  a  use 
I  which  would  destroy  the  desired  easement, 
being  also  of  the  opinion  that  in  any  case 
necessity  was  a  requisite  to  an  easement  by 
reservation.  In  that  case  it  was  held  that 
a  grant  with  full  covenant  of  warranty  of 
the  rear  of  a  lot,  for  the  construction  of  a 
building,  terminated  the  right  of  the  grant- 
or to  drain  a  building  standing  on  the  front 
of  the  lot  to  the  sewer  in  the  alley  at  the 
rear,  where  the  sewer  connection  had  been 
underground,  and  the  grantee  had  no  actual 
knowledge  thereof,  and  the  roof  drainage 
had  been  across  a  lovr  building  on  the  lot, 
which  the  grantor  knew  was  to  be  torn 
down,  and  it  was  not  impossible  to  secure 
drainage  in  other  directions,  although  it 
would  be  expensive  to  do  so. 

In  this  connection  may  be  cited  the  case 
of  the  sale  of  a  lot  witiiin  the  limits  of 
which  were  underground  foundations  of  a 
building  on  adjoining  property  of  the 
grantor.  In  National  Trust  Co.  v.  Western 
Trust  Co.  (Sask.)  4  D.  L.  R.  466,  it  was 
held  where  the  owner  of  property  consisting 
of  several  numbered  lots  built  a  building  on 
one  of  the  lots,  the  foundations  of  which 
extended  underground  within  the  limit  of 
another  of  the  lots,  and  sold  such  other  lot 
to  a  purchaser  without  reference  to  these 
foundations,  such  purchaser  knowing  noth- 
ing about  Uiem,  that  these  foundations  be- 
longed to  the  purchaser,  and  that  he  could 
remove  them,  he  having  taken  a  certificate 
of  title  under  the  land  titles  act  without 
any  reservation,  and  therefore  (according  to 
§  63  of  said  act)  he  held  the  same  absolute- 
ly free  from  "all  encumbrances,  liens, 
estates,  or  interests  whatsoever,"  the  act 
further  providing  (§  71)  that  when  any 
right  of  way  or  other  easement  is  intended 
to  be  created  or  transferred,  the  owner 
shall  execute  a  transfer  describing  the  land 
and  containing  an  accurate  description  of 
the  estate,  interest,  or  easement  mtended 
to  be  transferred  or  created,  and  that 
(§  73)  whenever  any  easement  is  created 
for  tiie  purpose  of  being  annexed  to,  or 
used  and  enjoyed  together  with,  other  land, 
the  registrar  shall  make  a  memorandum  of 
the  instrument  creating  such  easement  upon 
the  certificate  of  title  of  such  other  land. 
The  court  stated  that  it  was  not  necessary 
to  decide  whether  an  easement  of  necessity 
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lands  of  the  parties  to  the  suit  formerly 
composed  a  single  farm  of  about  127  acres, 
under  the  ownership  of  the  appellee  and  his 
brother  aa  tenants  in  common.  On  Decem- 
ber 28,  1909,  they  conveyed  to  the  appel- 
lant 81  acres  of  the  land,  including  the 
portion  on  which  the  farm  buildings  are 
located.  The  appellee  has  since  become  the 
owner  of  the  entire  title  to  the  remaining 
46  acres  by  grant  from  his  cotenant.  At 
the  time  of  the  appellant's  purchase  there 
was  a  well-defined,  but  unimproved,  drive- 
way leading  to  the  public  road,  from  the 
dwelling  and  barn  on  the  premises  conveyed, 
over  the  land  reserved  by  the  grantors. 
This  had  been  used  as  the  customary  way  of 
travel  to  and  from  the  farm  buildings  for 
many  years.    It  was  not,  however,  the  only 


available  outlet,  as  the  land  sold  to  the  ap- 
pellant bordered  on  a  public  thoroughfare, 
and  contained  within  its  own  area  a  road 
leading  from  the  buildings  to  the  highway. 
The  last-mentioned  private  way,  by  reason 
of  its  grade  and  location,  was  much  less 
serviceable  and  convenient  than  the  one  ex- 
tending through  the  property  retained  by 
the  appellee  and  his  co-owner. 

The  deed  to  the  appellant  conveyed  to  him 
the  81  acres  mentioned,  together  with  "all 
and  every  the  rights,  alleys,  ways,  waters, 
privileges,  appurtenances,  and  advantages 
to  the  same  belonging  or  in  anywise  apper- 
taining." It  is  the  appellant's  theory  that 
under  this  clause  of  the  grant  he  acquired 
an  easement  in  the  roadway  over  the  land 
reserved.     For  several  years  after  his  pur- 


could  be  created  except  in  the  manner  speci- 
fied by  §  71,  because  it  was  shown  at  the 
trial  that  the  building  could  be  supported 
by  foundations  entirely  in  its  own  lot,  and 
it  was  simply  a  question  of  expense.  (This 
question  curiously  enough  arose  on  an 
action  by  the  grantee  to  compel  the  grantor 
and  his  successor  to  remove  the  footings, 
and  the  judgment  was  for  the  defendant  on 
the  ground  that  the  footings  belonged  to  the 
plaintiff  and  that  he  could  remove  them  if 
he  chose.) 

—continuous. 

Supplementing  note  in  26  L.R.A.(N.S.) 
331. 

There  is  a  distinct  tendenqr  in  the  recent 
cases  to  class  ways,  at  least  improved  ways, 
as  "continuous"  easements  within  the  rule 
that  easements  arising  by  implication  must 
be  continuous;  the  reader  will  notice  a 
reference    to    this    matter    in    Dwaxj,    t. 

RiDOUT. 

— necessary. 

See  note  in  26  L.R.A.(N.S.)   333. 

As  heretofore  pointed  out,  easements  of 
necessity,  not  dependent  upon  an  apparent 
existing  benefit  at  the  time  of  the  severance, 
are  not  within  the  scope  of  this  note.  This 
excludes  cases  like  the  following: 

Bean  v.  Bean,  163  Mich.  379,  128  N.  W. 
413  (sustaining  way  of  necessity)  ;  Muse  v. 
Gish,  114  Va.  90,  75  S.  E.  764  (susteining 
way  of  necessity  or  of  reasonable  necessity 
on  purchase  from  a  devisee) ;  Malsch  v. 
Waggoner,  62  Wash.  470,  114  Pac.  446 
(right  of  way  denied  where  there  was  an- 
other practicable  way) ;  Jemo  v.  Tourist 
Hotel  Co.  55  Wash.  595,  30  L.R.A.(N.S.) 
026,  104  Pac.  820,  19  Ann.  Cas.  1199  (pas- 
sage through  a  doorway  into  another  part 
of  lessor's  building,  denied  to  lessee  as  not 
a  necessity) ;  Roe  v.  Walsh,  76  Wash.  148, 
135  Pac.  1031,  136  Pac.  1146  (easement  of 
way  denied  as  not  an  absolute  necessity) ; 
Hoffman  v.  Shoemacker,  69  W.  Va.  233,  34 
L.R.A.(N.S.)  632,  71  S.  E.  198  (reservation 
of  way  upheld  as  necessary)  ;  Bussmeyer  v. 
Jablonsky,  241  Mo.  681,  39  L.R.A.(N.S.) 
649,  145  S.  W.  772,  Ann.  Cas.  1913C,  1104 
L.R.A.1915C. 


(use  of  hall  way  in  reserved  building  to 
reach  upper  stories  of  building  sold,  denied 
as  not  necessary  or  reasonably  necessary)  ; 
Jablonsky  v.  Wussler,  —  Mo.  — ,  171  S.  W. 
641  (the  same) ;  Sandford  v.  Boss,  76  N.  H. 
478,  42  L.R.A.(N.S.)  620,  84  Atl.  936  (deny- 
ing right  to  maintain  a  ladder  rack  on  an 
adjoining  passageway,  as  not  a  necessity)  ; 
Hill  V.  Bernheimer,  78  Misc.  472,  140  K.  Y. 
Supp,  35  (denying  a  reservation  of  right  to 
use  an  alley  and  space,  for  water,  gas,  and 
sewer  connections,  as  not  necessary)  ;  Lath- 
rop  v.  Lytic,  84  Misc.  161,  145  N.  Y.  Supp. 
906  (denying  an  easement  by  reservation  to 
use  of  well  on  the  conveyed  property,  as 
not  one  of  necessity,  the  easement  being 
sustained,  however,  on  the  ground  of  pre- 
scription) ;  Howley  v.  Chaffee,  —  Vt.  — ,  93 
Atl.  120  (denying  an  easement  of  way 
by  reservation  as  not  one  of  strict  neces- 
sity, holding  that  the  doctrine  of  visible 
easements  does  not  apply  in  such  a  case, 
and  that  reasonable  necessity  is  not  suf- 
ficient). 

Incidents— order  of  transfer. 

Supplementing  note  in  26  L.R.A.(N.S.) 
337. 

See  supra,  "Application  to  implied 
grants,"  and  "To  implied  reservations." 

For  a  case  of  practically  simultaneous 
conveyances  of  the  dominant  and  servient 
tenements,  see  Lewis  v.  Meredith,  infra, 
"Race  way." 

— ^method  of  transfer  as  affecting — aliena- 
tion by  devolution  and  division  in  case 
of  death. 

For  devise  as  carrying  visible  easement, 
see  the  note  to  Gorton-Pew  Fisheries  Co,  v. 
Tolman,  38  L.R>A.(N.S.)  882;  and  see  also 
Kane  v.  Templin  and  Stephens  v.  Boyd, 
infra,  "Stairways,  etc." 

severance  by  partition. 

See  note  in  26  L.R.A.(N.S.)   342. 

See  also  RoMnson  v.  Hillman,  aupra,  "Ap- 
parent and  obvious,"  and  the  same  caa* 
infra,  "Acquisition  by  use  and  severance." 
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chase  of  the  part  of  the  farm  described  in 
bis  deed,  he  used  the  way  through  the  re- 
maining portion  without  objection.  But  it 
appears  from  the  evidence  that  in  October, 
1913,  the  appellee  erected  wire  fencing  across 
the  roadway,  and,  the  appellant  having  re- 
moved it  under  a  claim  of  right  to  the 
continued  and  permanent  use  of  the  way 
as  appurtenant  to  his  property,  the  present 
litigation  has  resulted. 

In  the  case  of  Oliver  y.  Hook,  47  Md. 
307,  where  the  question  we  have  now  to  de- 
cide was  considered  upon  facts  analogous  to 
those  shown  by  the  record  before  us.  It  was 
contended  that,  inasmuch  as  the  way  in  con- 
troversy was  existing  and  apparent  at  the 
time  of  the  execution  of  the  deed  under 
which  the  right  to  its  use  was  claimed,  it 


passed  under  the  grant  as  incident  and  ap- 
purtenant to  the  land  conveyed.  In  discuss- 
ing this  theory  the  court,  in  the  opinion  de- 
livered by  Judge  Alvey,  said:  "The  deed  is 
for  a  specific  piece  of  land,  being  parcel  of 
a  larger  piece  held  and  owned  by  the  grant- 
or, and  described  by  metes  and  bounds.  In 
such  case,  in  the  absence  of  apt  and  express 
terms,  no  specific  way  outside  the  limits  of 
the  land  granted,  if  not  properly  an  exist- 
ing easement,  will  pass  as  appurtenant. 
The  only  words  in  the  deed  .  .  .  that 
could  possibly  be  relied  on  to  convey  the 
right  of  way  in  question  are  'all  and  every 
the  rights,  privileges,  appurtenances,  and 
advantages  to  the  same  belonging,  or  in  any 
wise  appertaining.'  If  there  was  a  way  be- 
longing to  the  estate  as  a  pre-existing  ease- 


See  also  Stone  ▼.  Burkhead,  infra, 
"Acquisition  by  use  and  severance,"  where, 
however,  the  report  is  somewhat  indefinite 
on  the  subject. 

Application  of  rules  to  easements  of  way  or 
passage — in  general. 

For  a  discussion  of  the  question  whether 
an  easement  of  way  can  arise  by  implication 
as  an  appurtenance,  see  the  earlier  note  in 
26  L.B.A.(N.S.}  344. 

The  question  of  necessity  is  excluded. 
For  cases  on  ways,  excluded  as  decided  on 
the  question  of  necessity,  see  supra,  "Keces- 
aary." 

— acquisition  by  use  and  severance. 

Supplementing  note  in  26  L.R.A.(N.S.) 
S46. 

It  will  be  observed  that  in  DnvAix  v. 
BlDoin,  the  court  points  out  that  the  opin- 
ion has  beoi  entertained  that  ways  may  be 
of  such  an  improved  character  as  to  be  con- 
sidered "continuous."  So,  it  is  stated  in 
Jones  on  Easements  (§  26S)  that  "an  ex- 
ception has  been  ingriifted  on  the  general 
rule  in  the  case  of  a  formed  or  inclosed 
road."  It  is  also  stated  by  the  last-men- 
tioned authority  (§  264)  that  "there  is  a 
tendency  in  recent  cases  to  regard  a  way  as 
a  continuous  and  apparent  easement,  which 
will  pass  upon  the  severance  of  a  tenement 
in  the  same  manner  as  any  other  easemoit." 
These  views  have  recent  support. 

In  Bobinson  v.  Hillman,  36  App.  D.  C. 
241,  where  an  alley  ran  along  the  back  of 
certain  lots,  and  gave  access  to  a  neighbor- 
ing street  from  the  rear  of  the  lots,  and  on 
partition  between  heirs  this  alley  or  right 
of  way  was  apparent  and  well  defined,  and 
had  been  used  for  many  years  by  the  occu- 
pants of  the  premises  claimed  to  be  domi- 
nant, such  use  being  reasonably  necessary  to 
the  enjoyment  of  those  premises,  a  lot 
owner  was  held  entitled  to  a  verdict  for 
damages  for  the  obstruction  of  his  use  of 
the  alley  by  the  owner  of  the  fee  of  such 
alley. 

An  easement  of  way  by  implication  was 
also  sustained  in  Feitler  v.  Dobbins,  263  111. 
L.K.A.1915C. 


78,  104  N.  E.  1088,  where  the  owner  of  two 
adjoining  city  lots,  one  built  across  its  en- 
tire width  so  as  to  afford  no  access  to  the 
rear  from  the  street  except  through  the 
building,  the  other  having  a  3-foot  space 
along  the  boundary  line  between  the  two 
lots,  made  a  cement  walk  along  this  space 
and  opened  a  gate  in  the  boundary  fence,  on 
the  rear  part  of  the  lot,  so  as  to  afford  ac- 
cess to  the  rear  of  the  first  lot  along  this 
passageway,  and  also  opened  a  gate  at  the 
end  of  such  passageway  into  an  alley  tliat 
ran  along  the  rear  of  both  of  the  lots.  With 
the  premises  in  this  situation,  she  conveyed 
the  fully  built  lot,  and  the  passageway  con- 
tinued to  be  used  as  before  for  the  benefit 
of  such  lot,  and  some  three  years  later  she 
conveyed  the  other  lot  to  a  third  person. 
The  court  held  that  the  benefit  was  of  a 
permanent,  open,  '  and  feasible  character, 
and  that  therefore  the  lot  second  sold  was 
subject  to  the  easement,  and  that,  it  seems, 
both  the  gate  in  the  boundary  fence  and  the 
gate  on  t£e  end  of  the  passageway  into  the 
alley  must  be  left  open  for  the  benefit  of  the 
lot  first  sold.  It  was  one  of  the  elements, 
however,  in  the  case,  that  at  the  time  of 
the  sale  of  the  first  lot,  such  lot  was  sub- 
ject to  a  deed  of  trust  which  the  purchaser 
assumed,  which  described  the  easement,  and 
at  the  time  of  the  purchase  of  the  second 
lot  the  purchaser  of  that  lot  had  actual 
notice  of  the  trust  deed.  The  grantor  testi- 
fied that  she  supposed  that  the  effect  of  the 
trust  deed  would  be  null  and  void  when  it 
was  paid  off,  but  the  court  held  that  this 
would  not  interfere  with  the  express 
recognition  of  the  easement  in  the  trust 
deed  by  the  then  owner  of  the  premises,  so 
far  as  any  subsequent  purchasers  were  con- 
cerned. 

Where  a  person  was  at  the  same  time  the 
owner  of  a  residence  and  of  an  adjoining 
electric  light  and  power  plant,  and  there 
was  at  the  time  a  cement  and  stone  walk 
from  the  electric  light  and  power  plant 
across  the  residence  grounds  of  the  owner, 
and  also  wires  from  the  plant  on  poles 
stretched  across  said  residential  grounds,  a 
conveyance  by  the  owner  of  the  electric 
light  plant  and  power  property,  containing 
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ment,  such  way  would  pas8  by  force  of  these 
terms,  or  even  without  the  use  of  them ;  but 
such  terms  used  in  a  conveyance  of  part  of 
a  tract  of  land,  as  in  this  case,  will  not 
create  a  new  casement,  nor  give  a  right  to 
use  a  way  which  had  been  used  with  one 
part  of  the  land  over  another  part,  while 
both  parts  belonged  to  the  same  owner,  and 
constituted  an  entire  estate.  A  party  can- 
not have  an  easement  in  his  own  land,  as 
all  the  uses  of  an  easement  are  fully  com- 
prehended and  embraced  in  his  general  right 
of  ownership.  .  .  .  The  general  princi- 
ple is  that  no  right  in  a  way  which  has 
been  used  during  the  unity  of  ownership 
will  pass  upon  the  severance  of  the  tene- 
ments, unless  proper  terms  are  employed  in 


the  conveyance   to    show    an    intention  to 
create  the  right  de  novo." 

After  stating  the  doctrine,  as  quoted  from 
Gale  on  Easements,  81,  that  "upon  the  sev- 
erance of  an  heritage  a  grant  will  be  im- 
plied ...  of  all  those  continuous  and 
apparent  easements  which  have  in  fact  been 
used  by  the  owner  dxiring  the  unity,  and 
which  are  necessary  for  the  use  of  the  tene- 
ment conveyed,  though  they  have  no  legal 
existence  as  easements,"  the  opinion  pro- 
ceeds: "This  is  a  very  just  and  beneficial 
principle  in  those  cases  to  which  it  is  prop- 
erly applicable,  and  it  has  been  fully  sanc- 
tioned in  this  state;  but  it  would  seem  to  be 
well  settled  that  it  does  not  apply  to  the 
case  of  an  ordinary  way,  lilce  the  one  in  con- 
troversy here,  not  being  at  the  time  on  exist- 


the  expression  "everything  provided  for  use 
for  or  in  connection  with  said  electric  light 
plant,"  and  "all  rights,  privileges,  and  ap- 
purtenances thereto  belonging,"  will  carry 
with  it  as  a  matter  of  law  the  right  of  way 
for  foot  travel  and  for  conduct  of  wires, 
such  easements  or  servitudes  being  ap- 
parent and  visible  as  an  incident  and  ap- 
purtenance of  the  property  conveyed. 
Keokuk  Electric  R.  &  P.  Co.  v.  Weisman, 
146  Iowa,  679,  126  K.  W.  60. 

While  there  was  necessity  in  the  case, 
reference  may  be  here  made  to  Hankins  y. 
Hendricks,  247  111.  617,  93  N.  E.  428,  where 
it  was  held  that  the  grantee  of  premises 
had  the  right  to  the  use  of  a  court  and 
alley  retained  by  the  grantor  and  later  sold 
to  a  third  party,  such  court  and  alley 
at  the  time  of  such  first  sale  being 
used  not  only  for  access  to  the  granted 
premises,  but  to  other  adjacent  premises, 
this  fact  being  apparent,  and  no  other 
means  of  access  existing  to  such  granted 
premises  from  the  public  street.  The  court 
lays  stress  on  the  fact  that  the  purchase 
was  made  with  reference  to  the  continued 
existence  of  such  access,  and  that  the  con- 
veyance of  the  premises  carried  with  it  the 
visible  advantage  of  the  easement  of  access, 
stating  also  that  the  existence  and  use  of 
the  alley  and  court  were  plainly  apparent 
to  the  purchaser  of  such  alley  and  court 
when  he  obtained  his  deed,  and  that  it  is 
not  essential  that  the  easement  be  abso- 
lutely necessary  for  the  enjoyment  of  the 
estate  granted,  "but  it  is  sufficient  that  it  is 
highly  convenient  and  beneficial  thereto." 

In  Dinneen  v.  Corporation  for  Relief  of 
Widows  &  Children,  114  Md.  589,  79  Atl. 
1021,  where  the  owner  of  land  through 
which  there  ran  a  private  road  sold  a  por- 
tion of  the  land,  the  road  not  affording  the 
only  means  of  access  to  such  portion,  but 
being  reasonably  necessary  for  a  means  of 
access,  and  thereafter  he  sold  another  por- 
tion of  the  land  to  a  third  person,  includ- 
ing one  half  of  the  road,  which  was  then 
open  and  visible,  it  was  held  that  the  land 
secondly  sold  was  burdened  with  the  ease- 
ment of  a  road  in  favor  of  the  land  sold 
first.  (The  report  seems  to  make  it  at 
L.R.A.1915e'. 


least  doubtful  whether  there  was  any  other 
way  of  access  that  was  fit  for  travel,  but  the 
headnote  states  that  the  road  in  question 
was  not  the  only  means  of  access.) 

Reference  may  also  be  made  here  to  an- 
other case  where  a  right  of  way  was  sus- 
tained as  one  of  necessity.  In  Stone  y. 
Burkhead,  160  Ky.  47,  169  S.  W.  489  (re- 
hearing denied  in  171  S.  W.  417),  where  the 
owner  of  two  lots  had  placed  on  one  of  them 
a  store  and  postofiice,  and  upon  the  other 
lot  a  pass  way  from  the  public  road  to 
such  store  and  postoffice,  it  was  held  where, 
after  the  death  of  such  owner,  the  property 
was  divided,  that,  as  it  was  apparent  from 
the  lay  of  the  ground  as  a  physical  fact 
that  it  would  be  impracticable  to  get  to  the 
store  with  wagons  or  vehicles  in  any  other 
way  than  by  such  pass  way,  the  purchaser 
of  the  storehouse  lot  took  an  easement  in 
the  pass  way.  It  was  contended  in  this 
case  that  the  ordinary  rule  did  not  apply 
for  the  reason  that  at  the  time  of  the  sever- 
ance of  title  the  storehouse  had  been  burned 
for  four  years,  but  the  court  stated  that  the 
foundation  of  the  cellars  still  existed  and 
was  used  in  building  a  new  storehouse ;  that 
this  had  been  the  location  of  a  general 
store  for  a  great  number  of  years  and  also 
of  the  postoffice  of  the  village,  and  that  it 
was  not  unreasonable  to  assume  at  the  time 
of  the  severance,  considering  the  import- 
ance of  the  location  to  the  industries  near 
it,  that  the  storehouse  would  be  recon- 
structed. 

See  also  in  this  connection  Re  New  York, 
supra,  "Use  at  time  of  grant." 

In  Peters  v.  Sinclair,  48  Can.  S.  C.  57,  it 
was  held  that  a  grantee  of  a  comer  lot  in  a 
city  would  not  take  an  easement  in  the 
grantor's  cul-de-sac  street  in  the  rear,  which 
had  been  opened  for  the  benefit  of  lots  on 
the  other  side  of  it  and  for  the  benefit  of 
the  lot  at  the  end  of  the  cul-de-sac,  al- 
though such  grantor  had,  in  selling  the  lot 
at  the  end  of  the  cul-de-sac,  covenanted  with 
the  grantee  of  such  lot  that  he  should  have 
a  right  of  way  over  and  upon  the  said 
street  in  common  with  the  grantor,  her 
heirs  and  assigns,  and  the  persons  to  whom 
she  or  her  predecessor  had  already  granted 
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bag  easement.  Oraat  t.  Chase,  17  Mass.  447, 
448,  9  Am.  Dec.  161;  Worthington  t.  Gim- 
8on,  2  £1.  &  £1.  626,  29  L.  J.  Q.  B.  N.  S. 
116,  6  Jur.  N.  S.  1053;  Pearson  v.  Spencer, 
1  Beat  &  S.  583,  584,  Jur.  N.  S.  1195,  4  L. 
T.  N.  S.  769;  Dodd  v.  Burchall,  1  Hurlst. 
&  C.  113,  120,  31  L.  J.  Exch.  N.  S.  364,  8 
Jur.  N.  S.  1180." 

In  Mitchell  t.  Seipel,  63  Md.  273,  36  Am. 
Rep.  404,  where  the  distinction  between 
grants  and  reservations  of  easements  bj  im- 
plication was  considered  and  stated,  the 
case  of  Oliver  v.  Hook,  supra,  was  cited  as 
holding  "upon  abundant  authority"  that 
"the  doctrine  of  implied  grants  had  no  ap- 
plication to  the  case  of  an  ordinary,  open, 
and  uninclosed  way,  not  being  at  the  time 
of  the  grant  an  existing  easement." 


It  was  observed  by  Judge  Boyd  in  the 
case  of  Eliason  v.  Grove,  85  Md.  227,  36 
Atl.  845,  that  "there  are  a  number  of  cases 
which  hold  that  ways  may  be  so  improved 
and  well  defined  as  to  bring  them  within 
the  class  of  easements,  or  quasi  easements, 
known  as  continuous  and  apparent,  and 
hence  pass  by  implied  grants." 

The  court  in  that  case  was  dealing  with 
a  claim  to  the  benefit  of  the  principle  stated 
with  respect  to  the  use  of  a  well  located 
immediately  adjacent  to  the  dividing  line 
between  the  premises  of  the  plaintiff  and  de- 
fendant, and  which,  during  the  unity  of  a 
preceding  ownership,  had  been  used  in  com- 
mon by  the  occupants  of  both  properties; 
access  to  the  well  from  the  lot  subsequently 
conveyed    to    the    plaintiff,   being   afforded 


or  might  hereafter  grant  any  part  of  their 
original  holding  abutting  on  such  street. 
It  was  held  that  there  had  been  no  dedi- 
cation of  the  street,  and  that  an  easement 
was  not  effected  by  the  statute  which  pro- 
vided that  "every  conveyance  of  land,  unless 
an  exception  is  specially  made  therein,  shall 
be  held  and  construed  to  include  all  .  .  . 
ways  .  .  .  easements  .  .  .  and  ap- 
purtenances whatsoever,  to  the  lands  there- 
m  comprised,  belonging  or  in  anywise  ap- 
pertaining, or  with  the  same  demised,  held, 
used,  occupied  and  enjoyed,  or  taken  or 
known  as  part  or  parcel  thereof." 

— stairways,  etc 

In  this  connection  reference  may  be  made 
to  two  Iowa  cases  sustaining  easements  of 
stairways,  etc.,  by  implication,  although  the 
claims  arose  out  of  devises. 

In  Kane  v.  Templin,  168  Iowa,  24,  138  N. 
W.  901,  where  the  owner  of  a  building 
divided  by  a  wall  gave  the  two  halves  to 
different  devisees,  the  court  considered  that 
the  question  was  the  same  as  if  the  devisees 
had  taken  by  deed,  and  it  was  there  held 
that,  as  there  existed  at  the  time  the  de- 
vise took  effect,  in  the  east  half  of  the  build- 
ing adjoining  the  dividing  walls,  stairways 
and  a  hall  way  originally  designed  and  still 
used,  as  was  obvious  to  all  the  devisees,  for 
the  mutual  convenience  of  the  occupants  of 
the  entire  building,  the  devisees  of  the  west 
half  took  by  implication  an  easement  in  the 
use  of  such  stairways  and  hall,  and  the  de- 
visees of  the  east  half  took  subject  to  such 
easement.  The  court  distinctly  pointed  out 
and  recognized  the  rule  which  distinguishes 
between  easements  of  necessity  and  ease- 
ments by  implication. 

In  Stephens  v.  Boyd,  167  Iowa,  670,  138 
N.  W.  380,  the  owner  of  a  house  fronting 
upon  a  street,  in  building  a  house  also  front- 
ing on  the  street  alongside  of  the  first  house, 
built  no  stairway  by  which  the  second  floor 
could  be  reached  in  the  second  house,  but 
opened  the  wall  between  the  two  houses  in 
order  that  access  to  the  second  story  of  the 
second  house  could  be  made  through  the 
stairway  from  the  street  in  the  first  house. 
I.Jt-&.lB16C. 


He  made  a  deed  of  the  quasi  dominant 
house  to  his  daughter,  which  was  not  de- 
livered until  after  his  death,  but  the  will 
devised  the  property  to  such  daughter  and 
directed  that  such  deed  be  delivered  to  her. 
It  was  held  in  an  action  by  one  claiming 
under  the  daughter  against  one  who  had 
bought  the  apparent  servient  tenement  at 
a  sale  by  the  testator's  executors  for  the 
payment  of  his  debts,  that  the  plaintiff  was 
entitled  to  enjoin  the  tearing  down  of  the 
stairway.  It  was  claimed  by  the  defendant 
that  the  plaintiff's  predecessor  had  acquired 
no  easement  because  the  stairway  was  not 
necessary,  but  the  court  stated  that  it  was 
not  essential  that  this  should  be  held,  as 
the  original  owner  had  so  constructed  and 
used  the  two  buildings  as  to  create  an  ease- 
ment in  favor  of  one  as  soon  as  he  de- 
stroyed the  unity  of  title  by  the  conveyance 
to  his  daughter;  the  court,  however,  stated 
further  that  while,  if  there  had  been  an- 
other available  entrance,  that  would  be 
taken  into  consideration,  there  was  here  no 
other  available  entrance. 

— ^right  to  cross  land  with  poles  and  wires. 

See  Keokuk  Electric  R.  &  P.  Co.  v.  Weis- 
man,  supra,  "Acquisition  by  use  and  sever- 
ance." 

Application  of  rules  to  easements  in  waters 
and  water  courses — artificial  water 
courses  and  conduits. 

Supplementing  note  in  26  L.Rj^.(N.S.) 
366. 

In  Adams  v.  Gordon,  266  111.  87, 106  N.  E. 
617,  it  was  held  that  a  bill  stated  a  cause 
of  action  for  an  injunction  against  inter- 
ference with  the  plaintiff's  easement,  the 
court  considering  that  the  easement  was 
open,  visible,  continuous,  and  susceptible  of 
being  operated,  used,  and  enjoyed  witiiout 
the  interference  of  man,  where  the  essential 
allegations  were  the  defendant's  former 
ownership  of  both  properties,  his  contract 
to  sell  the  dominant  part  to  the  plaintiff's 
predecessor,  describing  the  easement,  his 
sale  to  such  predecessor  of  such  dominant 
part  and  its  purchase  by  the  plaintiff,  the 
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through  a  doorway  maintained  for  that  pur- 
pose in  the  division  wall,  from  which  the 
pump  was  only  a  few  feet  distant.  There 
was  held  to  be  evidence  tending  to  place  the 
use  of  the  well  in  the  class  of  continuous 
and  apparent  easements,  and  to  show  that  it 
was  necessary  for  the  reasonable  enjoyment 
of  the  property  for  whose  benefit  it  was 
claimed;  and  because  the  issue  had  been 
withdrawn  from  the  jury  by  the  lower  court, 
the  judgment  in  favor  of  the  defendant  was 
reversed  and  a  new  trial  awarded. 

Another  instance  in  which  the  principle 
just  referred  to  was  found  to  be  applicable 
is  the  case  of  Burns  v.  Gallagher,  62  Md. 
462,  where  it  was  invoked  in  reference  to  an 
alley  fenced  on  both  sides,  and  located  in 
the  rear  of  the  plaintiff's  lot  in  Baltimore, 
and  which  furnished  the  only  means  of  ac- 


cess to  the  back  yard  of  the  premises,  ex- 
cept through  the  front  door  of  the  building 
by  which  the  lot  was  improved.  In  the  case 
of  Janes  ▼.  Jenkins,  34  Md.  1,  6  Am.  Rep. 
300,  which  was  concerned  with  a  claim  un- 
der implied  grant,  to  the  maintenance  with- 
out obstruction  of  windows  overlooking  the 
adjacent  ground  of  the  grantor,  the  right 
to  the  easement  was  sustained;  but  this  de- 
cision was  declared  in  Oliver  v.  Hook,  supra, 
not  to  be  authority  for  the  extension  of  the 
principle  to  the  case  of  an  ordinary  way 
like  the  one  there  in  dispute. 

In  the  present  case  the  roadway  in  ques- 
tion was  undoubtedly  the  most  convenient 
means  of  ingress  and  egress  to  and  from  the 
appellant's  farm,  but  it  cannot  be  said  to 
be  necessary  for  the  bmeficial  use  of  the 


occupancy  of  such  dominant  part  by  the 
plaintiff  as  -tenant  of  the  defendant  for  a 
period  prior  to  such  first  sale,  when  he  used 
and  enjoyed  the  rights  now  claimed  as  an 
easement,  which  were  the  right  to  the  use  of 
a  well,  a  pump,  a  gasolene  engine,  and  a 
tank  situated  on  the  defendant's  premises, 
with  a  right  to  use  a  path  from  the  plain- 
tiff's property  leading  in  a  direct  line  to  the 
well,  these  facilities  to  be  maintained  at  the 
expense  of  the  owner  of  the  dominant  tene- 
ment, who  should  at  his  own  expense  fur- 
nish water  for  the  use  of  the  defendant, 
the  purpose  of  the  easement  being  to 
supply  the  plaintiff's  premises  with  water 
for  domestic  purposes  and  to  supply  water 
for  the  stables,  lawns,  and  gardens  thereon, 
such  water  facilities  being  absolutely  neces- 
sary and  essential  to  the  full  enjoyment  of 
her  premises.  It  was  also  alleged  that  the 
water  was  conveyed  by  an  imderground  pipe 
from  the  tank  on  the  defendant's  premises, 
that  the  pipe  was  visible  on  the  defendant's 
land  between  the  point  where  it  left  the 
tank  and  entered  the  ground,  and  it  was 
also  visible  on  the  plaintiff's  land  where  it 
emerged  from  the  ground  and  connected 
with  the  faucets,  plugs,  flush  boxes,  and 
hydrants  on  her  land,  and  that  a  view  of 
the  premises  at  the  time  of  the  purchase  by 
the  third  party,  and  at  the  time  of  the 
plaintiff's  purchase  from  the  third  party, 
would  have  disclosed  that  the  faucets,  etc., 
on  her  property  were  connected  with  a  tank 
on  defendant's  land,  and  that  the  pump, 
etc.,  was  used  as  a  means  of  supplying  these 
premises  with  water,  and  that  the  water 
facilities  thus  provided  were  highly  bene- 
ficial to  her  property,  and,  there  being  no 
water  mains  in  the  adjoining  avenue  lead- 
ing to  this  property,  it  was  indispensable  to 
its  use  and  enjoyment  that  the  plaintiff 
have  the  advantage  of  water  facilities  pro- 
vided for  and  situated  on  the  defendant's 
land. 

It  will  be  observed  that  in  Watso:«  v. 
Fhbnch,  while  it  was  held  that  the  ease- 
ment was  one  of  necesnity,  the  court  stated 
that  a  fact  to  be  considered  in  determining 
the  question  of  implied  grant  was  that  the 
water  pipe  was  open  and  visible. 
L.R.A.1916C'. 


For  a  case  denying  an  easement  by 
reservation  to  the  use  of  a  well  on  the  con- 
veyed property  as  not  a  necessity,  the  ease- 
ment being  sustained,  however,  on  the 
ground  of  prescription,  see  Lathrop  v.  Lytle, 
84  Misc.  101,  145  N.  Y.  Supp.  906. 

For  a  case  denying  a  reservation  of  right 
to  use  an  alley  and  space  for  water,  gas, 
and  sewer  connections  as  not  necessary,  see 
Hill  V.  Bernheimer,  78  Miae.  472.  140  N.  Y. 
Supp.  35. 

— race  way. 

Supplementing  note  in  26  L.R.A.(N.S.) 
359. 

Where  the  water  for  »  mill  ran  from  an 
intake  part  of  the  way  in  an  open  trough 
and  part  of  the  way  underground,  and  the 
owner  of  the  mill  owned  also  the  property 
where  the  open  trough  was,  and  some  of  his 
tenants,  a  mason  and  a  fellmonger,  used 
the  water  from  the  open  trough  in  their 
business,  such  water  not  being  returned  to 
the  stream,  and  such  owner,  by  practically 
simultaneous  conveyances,  sold  the  mill  to 
one  party  and  the  land  where  the  trough 
was  to  another  party,  it  was  held,  on  proof 
of  the  facts  of  user,  that  the  purchaser  of 
the  property  where  the  trough  was  had  a 
right  to  use  the  water  from  the  trongh  as 
had  been  done  in  the  time  of  his  predeces- 
sor. The  court  seemed  to  consider  that 
while  there  could  have  been  no  easement  be- 
fore the  separation  of  ownership,  a  use  or 
quasi  easement  of  this  character  was  em- 
braced within  the  language  of  the  convey- 
ancing act  of  1881,  §  6,  and  stated  that  the 
International  Tea  Stores  Co.  v.  Hobbs 
[1903]  2  Oh.  165,  72  L.  J.  Oh.  N.  S.  648,  61 
Week.  Rep.  616,  88  L.  T.  N.  S.  726,  shows 
that  "a  right"  permissive  at  the  date  of  the 
grant  may  become  a  legal  right  upon  the 
grant  by  force  of  the  general  words  in  such 
§  6.  <But  in  the  Hobbs  Case  the  convey- 
ance was  to  a  tenant  who  was  ia  possession 
of  the  premises  and  enjoyment  of  the  rights 
claimed.)  It  would  seem  to  be  a  mutter  of 
serious  doubt  how  far  this  statute  was  in- 
tended to  apply  to  cases  of  this  character. 
The  court  [vobahly  referred  to  subdivislona 
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property.  It  was  an  ordinary,  iminclosed, 
and  unimproved  way  over  intervening  land 
to  a  farm  which  has  another  available  out- 
let to  the  public  highway.  The  conditions 
here  shown  are  hardly  comparable  with  the 
exigencies  which  existed  in  the  cases  of 
Eliason  v.  Orove  and  Burns  v.  Gallagher, 
supra,  and  are  certainly  not  more  urgent 
than  those  which  in  Oliver  v.  Hook,  supra, 
were  held  not  to  admit  of  the  application  of 
the  principle  now  invoked.  If,  in  a  case  like 
the  present,  it  is  the  purpose  and  agreement 
of  the  parties  that  such  a  way  as  the  one 
in  question  shall  pass  as  appurtenant  to  the 
land  conveyed,  such  an  intention  may  be 
expressed  very  readily  and  simply  in  the 
deed,  as  suggested  in  the  opinion  in  Oliver 
▼.  Hook,  by  the  use  of  such  terms  as  "with 


the  ways  now  used,"  or  "with  the  ways  used 
with  the  land  hereby  conveyed,"  thus  creat- 
ing new  easements  for  the  benefit  of  the  es- 
tate granted,  as  contemplated  by  the  rule  to 
which  we  have  referred. 

Both  the  appellant  and  the  appellee  have 
testiiied  to  conversations  between  them  prior 
to  the  conveyance  in  regard  to  their  under- 
standing upon  the  question  as  to  whether 
the  road  now  in  controversy  was  intended 
to  be  included  in  the  purchase.  This  testi- 
mony, having  been  offered  without  objec- 
tion from  either  side,  is  entitled  to  be  given 
the  effect  of  competent  proof,  and  we  have 
no  occasion,  therefore,  to  express  an  opinion 
as  to  its  admissibility.  Sentman  v.  Gamble, 
69  Md.  293,  13  Atl.  58,  U  AtL  673.  Ac- 
cording to  the  depositions  of  the  appellee 


1  and  4  of  §  6,  which  are  as  follows:  "Sec. 
6.  (1)  A  conveyance  of  land  shall  be 
deemed  to  include  and  shall  by  virtue  of 
this  act  operate  to  convey,  with  the  land,  all 
buildings,  erections,  fixtures,  commons, 
hedges,  ditches,  fences,  ways,  waters,  water 
courses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  apper- 
taining or  reputed  to  appertain  to  the  land 
or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied,  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of 
an  appurtenant  to  the  land  or  any  part 
thereof.  (4)  This  section  applies  only  if 
and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  conveyance,  and  shall  have 
effect  subject  to  the  terms  of  the  conveyance 
and  to  the  provisions  therein  contained." 
Lewis  T.  Meredith,  108  L.  T.  N.  S.  549. 

Application  of  rules  to  easements  of  drain- 
age. 

Supplementing  note  in  26  L.R.A.(N.S.) 
361. 

Where  the  owner  of  a  tract  of  land  has 
a  waste  ditch  across  part  of  it  for  draining 
the  other  part,  and  sells  such  other  part, 
the  ditch  being  plainly  marked  upon  the 
ground  so  as  to  be  visible  to  casui^  obser- 
vation, the  successors  of  the  grantee  will 
have  a  right  to  use  the  ditch  for  waste 
water.  Schumacher  v.  Brand,  72  Wash. 
543,  130  Pac.  1145,  where  the  court  stated 
that  it  was  not  necessary  for  the  purposes 
of  the  case  to  determine  whether  it  was  a 
better  rule  that  the  easement  must  be  neces- 
sary or  merely  beneficial,  as  the  record  for 
the  case  disclosed  that  the  waste  ditch  was 
reasonably  necessary  to  the  enjoyment  of 
the  dominant  estate. 

A  sewer  pipe  in  the  cellar  is  visible. 
Dzmura  v.  Gyurik,  41  Pa.  Super.  Ct.  398, 
which  is  insufficiently  reported  as  it  does 
not  appear  whether  the  separation  of  the 
property  was  by  devise,  partition  among 
heirs,  or  otherwise,  but  the  court  decided 
the  case  as  if  the  original  proprietor  had 
made  a  deed  of  the  dominant  tenement.  It 
was  there  declared  that  where  a  man  built 
two  houses,  one  facing  the  street  and  the 
L.R.A.1915C. 


other  an  alley  in  the  rear,  each  of  which 
was  divided  by  a  wall  into  east  and  west 
tenements,  and  ran  a  sewer  along  the  west 
tenements  to  the  public  sewer  in  the  alley, 
connecting  the  east  tenements  with  it  by  a 
visible  lateral  line  extending  through  the 
cellars  of  the  west  tenements  respectively, 
if  he  thereafter  conveyed  to  another  the 
east  tenement,  he  could  not  be  heard  to 
complain  that  his  purchaser  continued  to 
vent  the  sewage  from  that  tenement  in  the 
way  in  which  the  grantor  himself  had  ex- 
pressly provided  for  that  purpose,  and  that 
the  case  was  to  be  decided  as  if  that  was 
the  situation. 

For  other  cases  on  drains,  see  Robinson  v. 
Hillman  and  Brown  v.  Fuller,  supra,  "Ap- 
parent and  obvious." 

Application  of  rules  to  easements  of  sup- 
port of  land  and  buildings. 


Supplementing  note  in 
364. 


L.R.A.(N.S.) 


— ^buildings — en  croachments. 

Supplementing  note  in  26  L.R.A.(N.S.) 
367. 

In  Taylor  t.  Wright,  76  N.  J.  Eq.  121,  79 
Atl.  433,  the  court  seemed  to  be  of  the 
opinion  that  there  was  a  reservation  of  an 
easement  where  the  owner  of  two  houses  on 
a  village  street  conveyed  one  of  the  houses, 
and  the  boundary  line  between  the  premises 
conveyed  and  those  retained  was  such  as  to 
cut  off  part  of  the  porch  and  part  of  the 
eaves  of  the  retained  house,  as  the  easement 
was  apparent  and  reasonably  necessary  and 
continuous;  but  the  question  was  not  de- 
cided. 

It  is  interesting  to  compare  the  forgoing 
case  of  Tavlor  v.  Wright,  with  Reiners  v. 
Young,  109  N.  Y.  648,  16  N.  E.  368  (re- 
versing 38  Hun,  335),  where  an  owner  of 
two  lots  erected  a  building  on  the  easterly 
lot  and  conveyed  this  lot  to  the  defendant's 
predecessor  by  metes  and  bounds,  with  no 
mention  of  buildings  or  appurtenances,  and 
later  conveyed  the  other  lot  to  the  plain- 
tiffs, who  discovered  through  a  survey  that 
the  westerly  wall  of  the  defendant's  house 
23 
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and  his  cogrontor  it  was  distinctly  stated 
and  understood  in  the  interviews  preceding 
the  execution  of  the  deed  that  it  was  not  to 
convey  a  right  to  the  use  of  the  roadway 
through  the  reserved  land,  but  that  the 
grantee  would  be  permitted  to  use  it  while 
the  farm  was  in  his  personal  occupancy. 
The  appellant's  testimony  is  directly  to  the 
contrary,  and  asserts  in  effect  and  under- 
standing that  he  should  be  entitled  without 
restriction  to  the  use  of  the  road.  His  deed, 
however,  does  not  contain  the  terms  neces- 
sary to  confer  such  a  right,  and  his  state- 
ment as  to  a  verbal  assurance  on  the  sub- 
ject could  not  properly  be  accepted  as 
conclusive,  in  view  of  the  explicit  denial 
made  by  the  other  two  parties  to  the  trans- 
action. 

It  is  to  be  further  remarked  that,  as  the 
appellant  is  insisting  upon  an  absolute  right 
to  the  continued  and  perpetual  use  of  the 
roadway  as  an  incident  of  the  grant  and  as 
appurtenant  to  his  property,  he  is,  of  course, 
not  claiming,  and  could  not  be  given,  the 
benefit  of  the  alleged  agreement,  which  he 
disputes  and  disavows,  that  he  should  have 
a  permissive  user  of  the  way  during  his  in- 
dividual possession  of  the  land  described  in 
his  deed. 

In  the  argument  on  behalf  of  the  appel- 
lant it  was  contended  that  the  appellee  has 
an  adequate  remedy  at  law  for  any  invasion 
of  his  property  rights  occasioned  by  the  ap- 
pellant's use  of  the  road,  and  that  such  use, 
if  wrongtul,  is  a  mere  trespass,  which  re- 
sults in  no  injury  suflSciently  serious  to 
justify  the  granting  of  relief  by  injunction. 
The  maintenance  of  the  driveway  in  ques- 
tion amounts  to  an  appropriation  to  that 
extent  of  the  appellee's  land  for  the  benefit 
of  the  adjacent  property  of  the  appellan'. 


So  long  as  the  way  is  in  existence,  the 
ground  it  occupies  is  withdrawn  from  culti- 
vation and  all  the  other  ordinary  uses  to 
which  it  is  susceptible.  The  road  creates  & 
division  of  the  tract,  which  may  interfere 
materially  with  the  owner's  plans  for  its 
use  or  development.  It  does  not  appear  to 
be  needed  or  desired  for  the  purposes  of  the 
property  through  which  it  passes.  Its  use 
by  the  appellant,  therefore,  does  not  simply 
impose  an  additional  burden  upon  a  private 
way  which  in  any  event  is  to  be  maintained 
by  the  appellee  for  his  own  convenience,  but 
it  appropriates  a  part  of  his  ground  for  a 
road  which  would  not  otherwise  exist.  In 
our  opinion  the  continuing  occupation  and 
use  of  the  appellee's  land  to  the  extent  and 
for  the  purpose  thus  indicated  is  such  an 
injury  to  his  property  rights  as  a  court  of 
equity  may  properly  restrain  and  prevent. 
As  stated  by  Judge  Burke  in  Chesapeake 
Brewing  Co.  v.  Mt.  Vernon  Brewing  Co.  107 
Md.  532,  68  Atl.  1048:  "The  decisions  in 
this  state  are  uniform  that,  while  an  injunc- 
tion will  not  lie  to  restrain  a  mere  trespass, 
it  will  lie  when  the  injury  is  destructive  of 
the  estate,  as  it  has  been  held  and  enjoyed, 
or  where  full  ajid  adequate  relief  cannot  be 
granted  at  law,  or  where  it  is  necessary  to 
prevent  a  multiplicity  of  suits." 

Among  the  other  cases  in  which  this 
principle  has  been  recognized  are  Long  v. 
Ragan,  94  Md.  464,  51  Atl.  181;  Schaidt 
V.  Blaul,  66  Md.  147,  6  Atl.  669;  Baltimore 
Belt  R.  Co.  V.  Lee,  75  Md.  600,  23  Atl.  901; 
Oberheim  v.  Reeside,  116  Md.  275,  81  Atl. 
690;  Douglass  v.  Riggin,  123  Md.  23,  90  Atl. 
1000.  The  rule  thus  defined  and  supported 
clearly  embraces  in  its  scope  and  purpose 
the  case  presented  by  this  record. 

Decree  affirmed,  with  costs. 


and  his  west  fence  in  the  rear  stood  upon 
their  lot  to  the  extent  of  a  few  inches,  and 
brought  ejectment.  It  was  held  that  the 
plaintiffs  were  entitled  to  recover.  The  ma- 
jority of  the  court  concurred  in  the  de- 
cision, but  not  in  the  opinion,  which  states  i 
that  no  easement  was  apparent,  that  the 
one  claimed  was  not  found  in  the  grant, 
and  that  there  was  no  necessity  for  its 
existence. 

An  encroachment,  though  obvious,  was 
held  insufficient  to  sustain  an  implied  reser- 
vation, as  it  was  not  necessary,  in  Runge  v. 
Koch,  166  App.  Div.  217,  141  X.  Y.  Supp. 
282,  where,  at  the  time  of  the  grant  there 
was  a  party  wall  between  the  buildings 
granted  and  those  retained,  and  beyond  the 
party  wall  an  oven  had  been  erected  on  the 
lot  retained,  and  one  of  its  walls  was  in 
the  general  direction  of  a  continuation  of 
the  party  wall,  and  extended  some  inches 
over  on  the  plaintiff's  lot.  It  was  held  that 
the  conveyance  to  the  plaintiff,  which  stat- 
ed the  boundary  to  be  part  of  the  way 
through  a  party  wall,  did  not  reserve  an 
L.R.A.1915C. 


easement  in  favor  of  the  grantor  for  the 
use  of  so  much  of  the  plaintiff's  land  as 
supported  part  of  the  oven  wall.  The  court 
said:  ''Assuming,  therefore,  that  the  jury 
were  justified  in  finding  that  it  was  obvi- 
ous to  anyone  viewing  the  premises  that 
the  wall  encroached  upon  the  plaintilT's 
premises,  still  we  are  of  opinion  that  there 
was  no  implied  reservation  to  the  grantor 
and  his  grantees  to  retain  it  in  its  then 
position."  See  also  in  this  connection  Na- 
tional Trust  Co.  V.  Western  Trust  Co. 
supra,  "Apparent  and  obvious." 

Applications  of  rules  to  easements  of  light 
and  air. 

Supplementing  note  in  26  L.R.A.(N.S.) 
36!). 

Where  the  owner  of  two  lots,  one  of  them 
having  a  walk  from  the  street  along  its 
side,  the  other  having  a  roadway  from  the 
street  alongside  such  walk,  sells  the  lot  hav- 
ing the  walk,  the  grantee  will  not  take  an 
easement  of  light  for  his  windows  in  such 
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JOHN  WATSON 

V. 

WALTER  T.  FRENCH. 

(112  Me.  371,  92  Atl.  290.) 

Easement   ^   right    of    way   ^    laying 
pipes. 

1.  A  right  to  ingress  and  egress  along  a 
private  way  does  not  include  a  right  to  lay 
pipes  in  the  soil  to  secure  a  water  supply. 
Same  —  conveyance  wiOi  visible  ease- 
ment attached. 

2.  A  conveyance  by  a  property  owner  of  a 
parcel  for  use  as  a  stable,  cut  off  from  the 
street  by  remaining  property  belonging  to 
him,  with  a  mere  right  of  passage  to  and 
from  the  street,  and  with  a  visible  pipe 
crossing  the  remaining  property  to  supply 
water  to  the  stable,  includes  a  right  to  the 
continued  use  of  the  pipe;  at  least  after  the 
grantor  has  acquiesced  in  the  continued  use 
for  nearly  twenty  years. 

Same  —  necessity  ^  exercise  of  power 
of  eminent  domain. 

3.  The  possibility  of  securing  a  water  sup- 
ply for  land  in  the  rear  of  remaining  prop- 
erty of  the  grantor,  by  an  exercise  of  the 
right  of  eminent  domain  by  the  water  com- 
pany whose  mains  are  in  the  street,  is  not 
sufficient  to  destroy  the  necessity  of  the 
continuance  of  the  right  to  draw  a  supply 
from  visible  pipes  crossing  such  remaining 
land  of  the  grantor. 

Same  —  source  of  supply  ^  effect  on 
rights. 

4.  That  the  grantor  of  land  supplied  with 
water  from  a  pipe  across  his  remaining 
land  did  not  own  the  source  of  supply,  which 
was  a  public  service  corporation,  will  not 
prevent  the  grantee  from  acquiring  a  right 
by  the  grant  to  the  continuance  of  the  pipes. 

(November  23,  1914.) 


REPORT  by  the  Supreme  Judicial  Court 
for  Aroostook  County  for  the  determi- 
nation by  the  full  court  of  a  bill  filed  to  en- 
join defendant  from  interfering  with  plain- 
tiff's water  connection  with  certain  pipes, 
or  the  flow  of  water  from  a  water  main 
through  defendant's  premises  to  plaintiff's 
stable.    Decree  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Madlgan  and  I/eonard 
A.  Pierce,  for  complainant: 

An  alleged  easement  is  "necessary,"  and 
will  pass  by  implied  grant,  when  it  is  of 
such  a  nature,  having  regard  to  the  circum- 
stances and  conditions  existing  at  the  time 
the  deed  was  executed,  that  without  it  the 
beneficial  user  of  the  premises  granted  will 
be  seriously  impaired. 

Warren  v.  Blake,  54  Me.  276,  89  Am.  Dec. 
748;  Kingsley  v.  Gouldsborough  Land 
Improv.  Co.  86  Me.  279,  26  L.R.A.  .502,  29 
Atl.  1074;  Lawton  v.  Rivers,  2  M'Cord,  L. 
445,  13  Am.  Dec.  741 ;  Leonard  v.  Leonard, 
7  Allen,  277;  Pettingill  v.  Porter,  8  Allen, 
1,  85  Am.  Dec.  671;  Grammar  School  v. 
Jeffrey's  Neck  Pasture,  174  Mass.  672,  55 
N.  E.  462;  Buss  v.  Dyer,  125  Mass.  287; 
Gorton-Pew  Fisheries  Co.  v.  Tolman,  210 
Mass.  402,  38  L.R.A.  (N.S.)  882,  97  N.  E. 
54;  Brown  v.  Dickey,  106  Me.  97,  75  Atl. 
382;  O'Rorke  v.  Smith,  11  R.  I.  259,  23  Am. 
Rep.  440;  Dolliff  v.  Boston  &  M.  R.  Co.  68 
Me.  176;  Johnson  v.  Jordan,  2  Met.  234,  37 
Am.  Dec.  85;  Carbrey  v.  Willis,  7  Allen, 
364,  83  Am.  Dec.  688;  Thayer  v.  Payne,  2 
Gush.  327;  Randall  v.  McLaughlin,  10  Al- 
len, 366 ;  Cumminga  v.  Perry,  169  Mass.  150, 
38  L.R.A.  149,  47  N.  E.  618;  Brande  v. 
Grace,  164  Mass.  210,  31  N.  E.  633;  Case 
v.  Minot,  158  Mass.  577,  22  L.R.A.  636,  33 


roadway,  the  court  stating  that  an  ease- 
ment for  light  and  air  is  certainly  not  mani- 
fest, where  the  house  stands  back  from  the 
line  upon  the  lot  sold  more  than  20  inches, 
although  its  eaves  project  over.  Roe  v. 
Walsh,  76  Wash.  148,  135  Pac.  1031,  136 
Pae.  1146. 

TTse  of  building. 

Where  the  owner  of  two  city  lots,  on  one 
of  which  there  was  a  privy  with  two  en- 
trances, one  from  that  lot  and  the  other 
from  the  other  lot,  which  was  in  the  rear 
on  another  street,  conveyed  the  land  on 
which  the  structure  stood,  it  was  held  that 
he  had  an  implied  reservation  of  an  ease- 
ment in  the  structure,  as  an  easement  by 
implied  reservation,  while  perhaps  not  rest- 
ing on  the  same  theory  entirely  as  an  ease- 
ment by  implied  grant,  is  none  the  less 
secure  and  substantial  in  foundation.  Casey 
T.  Canning,  43  Pa.  Super.  Ct.  31,  where  the 
conrt  does  not  seem  to  make  the  implied 
reservation  dependent  upon  necessity,  and 
L.R.A.1915C. 


states  that  the  requirement  of  health  and 
decency  demanded  that  some  provision  be 
made  for  the  necessary  convenience,  and 
that  at  the  subdivision  of  the  property  the 
use  was  actual  and  visible. 

For  a  case  denying  right  to  maintain 
a  ladder  rack  on  an  adjoining  passageway 
as  not  a  necessity,  see  Sandford  v.  Boss,  76 
N.  H.  476,  42  L.R.A.(N.S.)  629,  84  Atl. 
936. 

Miscellaneous. 

The  original  owner  had  never  conveyed 
the  land  traversed  by  the  way  in  dispute 
in  Purvis  v.  Overlander,  44  Pa.  Super.  Ct. 
22,  where  he,  having  laid  out  a  paved  and 
fenced  alley  along  the  rear  of  three  lots 
owned  by  him,  which  was  also  the  only  prac- 
tical means  of  access  to  the  rear  of  a  fourth 
lot,  sold  the  fourth  lot  without  mention  of 
the  alley,  and  later  sold  the  other  lots  to 
various  persons  describing  them  as  run- 
ning to  the  alley,  which  was  an  open,  visi- 
ble, and  permanent  way.  It  was  held  that 
the  owner  of  the  lot  first  sold  could  not  be 
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N.  E.  700;  Johnson  v.  Knapp,  146  Mass.  70, 
15  K.  E.  134,  150  Mass.  267.  23  N.  E.  40. 

The  easement  does  not  arise  from  any 
grounds  of  public  policy,  but  from  the  im- 
plied intention  of  the  parties. 

Nichols  V.  Luce,  24  Pick.  102,  35  Am.  Dec. 
302;  Cornell- Andrews  Smelting  Co.  v.  Bos- 
ton &  P.  R.  Corp.  202  Mass.  585,  89  N.  E. 
118;  Gorton -Pew  Fisheries  Co.  v.  Tolman, 
210  Mass.  402,  38  L.R.A.(N.S.)  882,  97  N. 
E.  54;  Doten  v.  Bartlett,  107  Me.  351,  32 
L.R.A.(N.S.)   1075,  78  Atl.  456. 

Water  supply  is  "necessary"  within  the 
meaning  of  the  rule. 

Nicholas  v.  Chamberlain,  Cro.  Jac.  121; 
New-Ipswich  W.  L.  Factory  v.  Batchelder, 
3  N.  H.  193,  14  Am.  Dec.  346;  Grant  v. 
Chase,  17  Mass.  447,  9  Am.  Dec.  161 ;  John- 
son V.  Knapp,  146  Mass.  70,  15  N.  £.  134, 
ISO  Mass.  267,  23  N.  E.  40;  Paine  t.  Chand- 
ler, 134  N.  Y.  385,  19  L.R.A.  99,  32  N.  E. 
18;  Coolidge  v.  Hager,  43  Vt.  9,  5  Am.  Rep. 
S!56;  Brakely  t.  Sharp,  10  N.  J.  Eq.  206. 

A  water  company  cannot  be  forced  to  con- 
demn a  way  in  to  the  land  of  plaintiff.  Its 
duty  is  to  serve  those  along  line  of  its 
mains,  not  to  extend  mains. 

Moore  v.  Harrodsburg,  32  Ky.  L.  Rep. 
384,  105  S.  W.  926;  Lawrence  v.  Richards, 
111  Me.  95,  47  L.R.A.(N.S.)  654,  88  Atl. 
92;  DiU.  Mun.  Corp.  5th  ed.  §  317. 

Messrs.  Hersey  &  Barnes,  for  respond- 
ent: 

An  easement,  to  pass  under  the  word  "ap- 
purtenance," must  have  ripened  into  a  legal 
right  and  become  legally  attached  to  the 
premises  conveyed. 

Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44 
Iowa,  57,  24  Am.  Rep.  719;  WoodhuU  v. 
Rosenthal,  61  N.  Y.  390;  40  Cyc.  757;  Dor- 
ity  V.  Dunning,  78  Me.  381,  6  Atl.  6;  Spauld- 


ing  V.  Abbot,  55  N.  H.  423;  Cole  v.  Brad- 
bury, 86  Me.  383,  29  Atl.  1097 ;  Williams  v. 
Wadsworth,  61  Conn.  277:  Root  v.  Wad- 
hams,  107  N.  Y.  384,  14  N.  E.  281;  Swazey 
v.  Brooks,  34  Vt.  451. 

Water  from  a  source  not  on  grantor's 
land,  and  not  owned  by  him,  will  not  pass 
as  an  appurtenance  to  the  estate  conveyed. 

Spaulding  v.  Abbot,  55  N.  H.  423;  Bum- 
stead  V.  Cook,  169  Mass.  411,  61  Am.  St. 
Rep.  293,  48  N.  E.  767 ;  Philbrick  v.  Ewing, 
97  Mass.  133;  Swazey  v.  Brooks,  34  Vt. 
451;  Wells  v.  Day,  124  Mass.  38;  Johnson 
V.  Knapp,  146  Mass.  70,  15  N.  E.  134,  150 
Mass.  267,  23  N.  E.  40;  Pew  v.  Johnson,  35 
Mont.  173,  119  Am.  St.  Rep.  852,  88  Pac. 
770. 

Grants  by  implication  are  limited  to  cases 
of  strict  necessity. 

Warren  v.  Blake,  54  Me.  276,  89  Am. 
Dec.  748;  Dolliff  v.  Boston  &  M.  R.  Co.  68 
Me.  173;  Johnson  v.  Jordan,  2  Met.  234,  37 
Am.  Dec.  85;  Thayer  v.  Payne,  2  Cush.  327; 
Manning  v.  Smith,  6  Conn.  289;  Spaulding 
V.  Abbot,  55  N.  H.  423;  Buss  v.  &rer,  125 
Mass.  287;  Stillwell  v.  Foster,  80  He.  333, 
14  Atl.  731. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

The  rights  of  the  parties  in  this  case  are 
to  be  determined  by  the  construction  of  a 
certain  deed  given  by  Albion  P.  Heywood 
to  the  plaintiff  on  June  13,  1893.  Prior  to 
that  time  the  premises  of  both  the  plain- 
tiff and  defendant  belonged  to  Heywood,  the 
common  grantor,  who  on  that  date  conveyed 
the  rear  portion,  with  a  stable  thereon,  t» 
the  plaintiff,  and  retained  the  front  portion, 
with  the  opera  house  thereon,  adjoining 
Court  street.    The  plaintiff  was  also  grant- 


barred  from  using  the  alley  by  the  owners 
of  the  other  lots. 

In  Keokuk  Electric  R.  &  P.  Co.  v.  Weis- 
man,  146  Iowa,  679,  126  N.  W.  60,  supra, 
"Acquisition  by  use  and  severance,"  where 
the  owner  of  a  residence  adjoining  a  light 
and  power  property  was  the  owner  of  all 
the  stock  of  the  corporation  which  owned 
the  light  and  power  property  except  he 
had  transferred  four  or  five  shares  to  others 
to  enable  them  to  act  as  directors,  it  was 
held,  in  determining  the  question  whether 
the  corporation  which  owned  the  light  and 
power  property,  in  selling  the  same,  had 
given  a  valid  easement  across  the  resi- 
dential grounds  of  the  owner,  that  it  was  to 
be  considered  that  the  owner  of  the  resi- 
dence and  the  owner  of  the  light  and 
power  plant  were  in  equity  the  same. 

Where  a  realty  company  leased  its  prop- 
erty to  an  adjoining  proprietor  whose  build- 
ings were  served  by  a  light  and  power  plant 
in  the  realty  company's  building,  and  the 
adjoining  proprietor,  which  was  the  sole 
stockholder  of  the  realty  company,  became 
L.R.A.1915C. 


insolvent,  the  court  directed  a  sale  of  the 
realty  company's  property  to  someone  who 
would  relieve  the  adjoining  proprietor  of 
the  lease  and  the  liability  under  it,  which 
was  done,  and  it  was  held  that  the  receiv- 
ers of  such  adjoining  proprietor  and  their 
grantees  could  make  no  claim  to  the  use  of 
tjie  light  and  power  plant  as  an  easement, 
as  it  was  clear  that  the  court  intended  by 
such  directed  sale  to  sever  the  properties 
absolutelv.  Assets  Invest.  Co.  v.  Hollings- 
head,  119  C.  C.  A.  31,  200  Fed.  551. 

In  Alexander  Smith  tc  Sons  Carpet  Co. 
V.  Ball,  143  App.  Div.  83,  127  N.  Y.  Supp. 
974,  the  rule  of  open  and  visible  easements 
was  applied  in  a  case  where  the  owner  of 
a  large  tract  of  property  had  made  convey- 
ances to  various  grantees,  carrying  also  a 
certain  right  of  way,  the  deeds  referring  to 
the  rights  of  others  in  the  way. 

It  may  be  noted  that  in  Bauman  v.  Wag- 
ner, 146  App.  Div.  191,  130  N.  Y.  Snpn. 
1018,  it  was  held  that  any  easement  claim-'.; 
had  been  lost  by  abandonment  or  by  the 
opening  of  other  ways.  B.  B,  B. 


Digitized  by 


Google 


WATSON  T.  FRENCH. 


357 


ed  the  right,  in  eonmion  with  Heywood  and 
others,  "to  use  said  passageway  along  the 
north  side  of  said  George  Gary's  lot,  and 
also  the  right  to  use  a  passage  between  the 
premises  herein  conveyed  and  the  opera 
house,  some  12  or  IS  feet  wide." 

The  following  diagram  will  explain  the 
situation: 
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When  the  Houlton  Water  Company  in- 
stalled its  system  in  1887,  Heywood  made 
connection  on  June  6th  of  that  year  with 
the  Court  street  main,  by  means  of  a  2-inch 
pipe  which  enters  the  opera  house  cellar 
under  the  front  wall,  and  rises  up  and  runs 
across  the  cellar  on  top  of  the  concrete 
floor  to  a  point  near  the  rear  wall,  and 
there  is  connected  with  a  }  inch  pipe  that 
drops  down  under  the  cellar,  the  rear  wall, 
and  the  passageway,  and  comes  up  into 
the  stable.  The  larger  pipe  supplied  the 
opera  house,  and  the  smaller  the  stable, 
l^is  was  the  situation  when  the  plaintiff 
occupied  the  stable  as  a  tenant  of  Heywood 
for  several  years  prior  to  his  purchase  in 
1893.  It  was  the  situation  when  he  pur- 
chased, and  it  remaiaed  unchanged  after 
his  purchase  during  the  lifetime  of  said 
Heywood,  and  after  his  decease,  until  July, 
1912,  when  the  defendant,  as  purchaser 
from  the  heir  at  law  of  Heywood,  shut  off 
the  supply  to  the  plaintiff's  stable. 

This  bill  in  equity  was  brought,  asking 
that  the  defendant  be  enjoined  "from  inter- 
fering with  or  preventing  the  repairing  and 
restitution  by  said  plaintiff  of  the  said  wdter 
connection  wherever  necessary,  and  from  in- 
terfering with  the  entry  of  the  plaintiff  on 
the  premises  of  the  defendant  for  that  pur- 
pose, and  from  interfering,  injuring,  or  dam- 
LB.A.1916C. 


aging  in  any  way,  either  personally  or  by 
his  agents,  servants,  or  employees,  the  said 
connection  or  the  flow  of  water  from  the 
main  of  the  Houlton  Water  Company 
through  the  premises  of  the  defendant  to 
the  stable  of  the  plaintiff." 

The  precise  question  involved  is  whether, 
under  the  facts  of  this  case  and  under  the 
circumstances  and  conditions  existing  when 
the  deed  was  executed,  the  plaintiff  had  an 
implied  grant  of  the  right  to  have  the  water 
pipes  remain  as  at  the  time  of  conveyance, 
or  at  least  in  some  other  situation  equally 
adapted  to  conveying  water  to  the  plain- 
tiff's premises;  in  other  words,  whether  the 
plaintiff  has  an  easement  by  necessity. 

The  vital  question  is:  Did  the  parties  in- 
tend that  the  right  now  claimed  by  the 
plaintiff  should  be  granted!  In  our  opinion 
they  did. 

The  basis  of  the  plaintiff's  claim  is  the 
presumption  of  a  grant  arising  from  all 
the  circumstances  of  the  case.  This  is  but 
the  application  of  the  general  principle  that 
the  grant  of  a  thing  is  presumed  to  in- 
clude and  carry  with  it  as  an  incident  of  the 
grant  whatever  right  the  grantor  had  in 
connection  with  it  and  could  convey  by  apt 
words,  without  which  the  thing  granted 
would  prove  practically  useless  to  the 
grantee.  One  of  these  circumstances,  and 
oftentimes  the  controlling  one,  is  the  neces- 
sity; and,  however  lenient  other  courts  may 
be  in  defining  the  degree  of  necessity  which 
must  exist  in  order  to  raise  the  implica- 
tion that  the  easement  or  quasi  easement 
passes,  as  in  New  Jersey  (Toothe  v.  Bryce, 
SO  N.  J.  Eq.  589,  26  Atl.  182)  and  in  New 
York  (Spencer  v.  Kilmer,  161  N.  Y.  390, 
45  N.  E.  865),  the  rule  has  been  firmly  es- 
tablished in  this  state,  and  has  been  re- 
iterated in  many  cases,  from  Warren  v. 
Blake,  54  Me.  276,  89  Am.  Dec.  748,  to  Doten 
V.  Bartlett,  107  Me.  351,  32  I,.R.A.(N.8.) 
1075,  78  Atl.  466,  that  there  can  be  neither 
implied  grant  nor  implied  reservation  un- 
less the  easement  be  one  of  strict  necessity. 
Mere  convenience,  however  great,  is  not 
sufficient. 

This  rule  has  been  applied  in  cases  of 
right  of  way  of  necessity,  as  in  Whitehouse 
V.  Cummings,  83  Me.  91,  23  Am.  St.  Rep. 
756,  21  Atl.  743;  Eingsley  v.  Gouldsbor- 
ough  Land  Improv.  Co.  86  Me.  279, 26  L.R.A. 
502,  29  Atl.  1074;  Hildreth  v.  Googins,  91 
Me.  2*27,  39  Atl.  550;  in  case  of  stairway, 
Stillwell  V.  Foster,  80  Me.  333,  14  Atl.  731; 
and  of  drainage,  Dolliff  v.  Boston  &  M.  R. 
Co.  68  Me.  173.  And  the  test  of  necessity  is 
whether  the  party  claiming  the  right  can,  at 
reasonable  cost,  on  his  own  estate,  and  with- 
out trespassing  on  his  neighbors,  create  a 
substitute.  See  cases  supra;  and  in  case 
of  a  chimney.  Buss  v.  Dyer,  126  Mass.  287;. 
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a  drain,  Randall  y.  McLaughlin,  10  Allen, 
366,  and  Thayer  v.  Payne,  2  Cush.  327. 

Applying  this  test  in  the  case  at  bar, 
necessity  in  its  strictest  sense  is  seen  to 
exist.  It  could  not  be  seriously  contended 
that  a  water  supply  to  a  stable  from  some 
source  is  not  an  absolute  necessity,  and  the 
evidence  here  is  uncontradicted  that  the 
only  available  source  is  by  means  of  the  pipe 
passing  through  the  opera  house  cellar  and 
connecting  the  pipe  extending  to  the  stable 
with  the  main.  If  the  plaintiffs  Ian'  ex- 
tended to  the  street,  it  might  with  reason 
be  said  that  he  should  secure  his  supply  di- 
rect from  the  street  main.  But  his  land  is 
situated  about  125  feet  back  from  the  street, 
and  his  only  means  of  ingress  and  egress  is 
over  a  private  way,  in  which  he  has  only  a 
right  of  passage  in  common  with  others. 
Such  a  right  of  passage  constitutes  a  limit- 
ed easement,  and  gives  him  no  such  right 
in  the  soil  that  he  could  lay  pipes  in  it  to 
connect  with  the  street  main.  He  would 
be  a  trespasser,  should  he  attempt  it.  On 
all  other  sides  his  lot  is  bounded  by  land 
of  other  parties  over  which  he  has  no 
rights. 

The  defendant  suggests  that,  if  the  plain- 
tiff should  apply  to  the  water  company  for 
service,  that  company  would  take  the  neces- 
sary intervening  land  by  right  of  eminent 
domain,  and  render  the  service  desired.  We 
do  not  think  this  argument  removes  the  ne- 
cessity, and  for  several  reasons. 

In  the  first  place,  it  is  doubtful  whether 
the  Houlton  Water  Company  under  its  char- 
ter (Priv.  &  Sp.  Laws  1878-80,  chap.  227) 
has  the  l^al  right  to  condemn  land  of  a 
private  individual  in  order  to  construct  a 
service  pipe  to  one  taker.  In  the  second 
place,  there  is  no  evidence  that  the  company 
would  attempt  to  do  this,  even  if  it  has  the 
legal  right  to  do  so.  The  suggestion  of  de- 
fendant is  a  mere  assumption.  There  is  no 
evidence  of  the  fact.  And  in  the  third 
place,  while  a  water  company  is  obliged  to 
furnish  water  to  each  abutting  owner  along 
the  line  of  its  mains  (Robbins  v.  Bangor  R. 
4  Electric  Co.  100  Me.  496,  1  L.R.A.(N.S.) 
963,  62  Atl.  13«,  it  is  not  compelled  to  ex- 
tend its  mains  at  the  request  of  individual 
takers  (Moore  v.  Ilarrodsburg,  32  Ky.  L. 
Rep.  384,  [Ky.]  106  8.  W.  926;  Lawrence 
V.  Richards,  111  Me.  96,  47  L.R.A.(N.S.) 
654,  88  Atl.  92).  This  suggested  refuge  is 
therefore  too  remote,  indefinite,  and  uncer- 
tain to  be  of  any  practical  value  in  deter- 
mining the  question  of  necessity.  That  fact 
still  remains. 

A  second  fact  to  be  considered  in  deter- 
mining the  question  of  implied  grant  is  that 
the  water  pipe  was  open  and  visible.  The 
rule  laid  down  in  Whiting  v.  Gaylord,  66 
Conn.  SS7,  50  Am.  St.  Rep.  87,  34  Atl.  85, 
L.U.A.U>15C. 


is  as  follows:  "The  American  cases  have 
with  almost  entire  unanimity  limited  ease- 
ments by  implied  grant  to  such  as  were 
open,  visible,  such  as  would  be  apparent  to 
an  ordinary  observer,  continuous,  and  neces- 
sary to  the  enjoyment  of  the  estate  granted 
or  retained." 

And  the  same  element  of  visibility  is  rec- 
ognized in  the  recent  case  of  Brown  v.  Dick- 
ey, 106  Me.  97,  76  Atl.  382,  when  this  court 
says:  "An  implied  grant  of  an  easement  in 
favor  of  a  grantee  arises  from  circumstances 
where  at  the  time  of  the  conveyance  the 
grantor  was  the  owner  of  land  constituting 
both  the  dominant  and  servient  estates. 
Two  classes  are  recognized, — one  called 
quasi  easements,  which  are  existing  condi- 
tions in  the  land  retained,  the  continuance 
of  which  would  be  so  clearly  beneficial  to 
the  land  conveyed  that  they  would  be  pre- 
sumed to  be  intended.  These  easements 
must  be  such  as  are  apparent,  in  the  sense 
of  being  indicated  by  objects  which  are 
necessarily  seen,  or  would  be  ordinarily  ob- 
servable, by  persons  familiar  with  the  prem- 
ises." 

In  the  case  at  bar  the  water  pipe  was 
plainly  visible,  its  purpose  was  apparent, 
and  when  the  defendant  purchased  the  servi- 
ent tenement,  he  must  have  been  fully  ap- 
prised of  the  situation. 

The  third  circumstance  of  strong  corrobo- 
rating force  is  to  be  found  in  the  fact  that 
from  the  time  the  water  pipes  were  first 
installed,  in  Jime,  1887,  down  to  July,  1912, 
the  plaintiff  and  his  predecessors  have  en- 
joyed the  use  of  the  water  flowing  in  iden- 
tically the  same  manner.  During  nineteen 
years  of  that  period,  from  1893  to  1912,  the 
plaintiff  has  been  the  owner  of  the  domi- 
nant tenement,  and  during  the  most  of  that 
time  Heywood,  his  grantor,  was  the  owner 
of  the  servient  tenement,  and  yet  the  plain- 
tiff's right  to  have  the  water  thus  flow  to 
him  has  never  been  questioned  until  the  de- 
fendant shut  off  the  supply  in  July,  1012, 
which  was  the  occasion  of  these  proceedings. 
This  fact  of  continuous  and  unquestioned 
user  for  so  long  a  period  of  time  fortifies 
the  contention  of  a  grant  by  implication. 

The  defendant,  however,  contends  that, 
whatever  the  rights  of  the  plaintiff  might 
have  been  if  the  source  of  supply  was  upon 
the  defendant's  land,  no  easement  was  cre- 
ated here,  because  the  defendant  neither 
owned  nor  controlled  such  source.  This 
contention  fails  to  note  the  distincti<Mi  be- 
tween the  passing  of  an  easement  as  an 
appurtenance  and  by  implication.  The  rea- 
son'why  a  deed  is  held  not  to  convey  as  an 
appurtenance  rights  in  lands  other  than  of 
the  grantor  is  that  the  habendum  clause 
cannot  enlarge  the  grant,  and  if  rights  in 
another's  land  have   already  accrued   and 
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l>ecome  a  part  of  the  estate  granted,  before 
the  deed  is  given,  then  they  pass  with  it; 
otherwise  not.  This  is  familiar  law,  as  in 
Spaulding  t.  Abbot,  66  N.  H.  423,  where  the 
defendant  conveyed  to  the  plaintiff  a  tract 
of  land  with  buildings  thereon,  supplied 
with  water  from  a  spring  on  the  land  of 
H.  by  aqueduct,  and  it  was  held  in  an  ac- 
tion for  covenant  broken  that  the  word  "ap- 
purtenances" in  the  habendum  could  not  be 
«on8trued  to  convey  an  easement  in  the  land 
of  H.  which,  not  having  ripened  into  a  legal 
right,  had  not  become  legally  attached  to 
-the  premises  conveyed.  The  same  rule  was 
followed  in  Bumstead  v.  Cook,  169  Mass. 
410,  61  Am.  St.  Rep.  293,  48  N.  E.  767,  also 
an  action  for  covenant  broken,  where  it 
was  held  that  where  A  buys  land  of  B,  who 
has  previously  connected  the  land  unlawful- 
ly with  a  public  sewer,  no  right  to  use  the 
sewer  passes  as  an  appurtenance,  as  he  had 
no  right  in  it  which  he  could  convey.  But 
this  line  of  cases,  the  soundness  of  which 
is  not  controverted,  has  no  application  to 
the  case  at  bar.  The  plaintiff  here  is  not 
claiming  as  an  appurtenance  some  right  in 
the  land  of  a  third  party,  but  simply  as  an 
easement  by  necessity  the  right  to  have 
the  water  pipe  supplying  the  granted  prem- 
ises remain  in  the  same  condition  as  when 
the  deed  was  given.  The  plaintiff  does  not 
claim  that  any  easement  in  the  water  it- 
self was  granted  as  an  appurtenance  under 
his  deed,  but  does  claim  an  easement  in  the 
maintenance  of  the  pipe,  whereby  the  water 
can  continue  to  flow  to  his  premises  in  the 
same  manner  as  when  they  were  bought  in 
1893.  In  short,  he  does  not  ask  an  ease- 
ment in  what  his  grantor  did  not  own  and 
control,  but  in  what  he  did.  The  source  of 
supply  being  a  public  service  corporation, 
he  is  thereby  assured  that  his  necessities 
will  be  met.  The  plaintiff's  rights  in  the 
pipe  independent  of  the  source  of  supply  are 
established  by  authority. 

In  Philbrick  v.  Ewing,  97  Mass.  133,  the 
court  held  that  pipe,  even  extending  through 
land  of  a  third  party,  passed  as  a  fixture 
annexed  to  the  house,  and  the  fact  that  the 
owner  of  the  house  had  no  right  to  the  wa- 
ter except  by  contract  did  not  affect  his 
right  of  property  in  the  pipe. 

In  Johnson  v.  Knapp,  146  Mass.  70,  15  N. 
E.  134,  the  distinction  is  sharply  made.  In 
that  case,  when  the  deed  was  given,  an  aque- 
duct or  pipe  ',ed  from  a  well  or  spring  on 
the  lot  of  one  fmory,  through  the  Williams 
lot,  to  the  land  conveyed  to  the  plaintiff, 
and  through  and  beyond  that,  and  through 
the  Flint  lot  and  the  Clark  lot,  to  the 
dwelling  house  upon  the  Pomeroy  lot,  and 
supplied  water  from  the  Emory  spring  to 
the  dwelling  house  upon  each  of  these  lots. 
In  discussing  the  rights  of  the  parties  the 
L.R.A.1915C. 


court  says:  "It  is  true  that  the  grant  by 
Emory  to  William  Brooks  was  limited  to 
the  right  to  take  water  for  the  use  of  the 
plaintiff's  land,  and  that  the  right  to  take 
water  for  the  use  of  the  Pomeroy  house  was 
not  appurtenant  to  the  plaintiff's  land,  and 
Carpenter,  as  owner  of  that  land,  had  no 
right  to  grant  it,  and  a  grant  of  it  cannot 
be  implied,  so  as  to  create  an  easement  in 
the  land.  But  the  right  to  maintain  pipes 
in  the  land  is  distinct  from  the  right  to 
take  water  from  the  aqueduct  on  the  land, 
and  ia  a  right  which  Carpenter  could  have 
granted  without  the  right  to  take  the  water. 
The  right  to  take  the  water  could  be  derived 
only  from  the  owner  of  the  Emory  land; 
the  right  to  maintain  the  pipes  could  be  de- 
rived only  from  the  oumer  of  the  plaintiff's 
land,  and  a  grant  of  the  latter  without  a 
grant  of  the  former  may  be  implied.  .  .  . 
We  think  that  a  grant  of  the  right  to  main- 
tain the  pipe  in  the  plaintiff's  land  was  im- 
plied in  the  deed  to  Pomeroy." 

The  same  case  was  again  before  the 
court  in  150  Mass.  267,  23  N.  E.  40,  where, 
upon  additional  facts  presented,  a  different 
conclusion  was  reached  as  to  the  rights  in 
the  spring,  and  the  implication  of  a  grant, 
but  in  no  way  overruling  the  previous  de- 
cision, so  far  as  the  above  quotation  is  con- 
cerned. 

Without  further  discussion,  it  is  sufficient 
to  say  that  the  facts  in  the  case  at  bar 
fully  conform  to  the  requirements  in  the  de- 
cided cases  and  warrant  the  conclusion  of 
an  implied  grant.  The  entry  must  therefore 
be: 

Bill  sustained,  with  costs. 

Perpetual  injunction  to  issue. 

Decree  accordingly. 
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CARL  W.  THURSTON 

V. 

ALONZO  A.  CARTER. 
(112  Me.  361,  92  Atl.  296.) 

Animals  —  killing  dog  for  worrying  cat. 

A  cat  is  within  the  protection  of  a  stat- 
ute authorizing  the  killing  of  a  dog  found 
worrying,  wounding,  or  killing  any  domestic 
animal. 

(November  23,  1914.) 
Note,  —  Right  to  Mil  dogs. 

This  note  is  supplementary  to  the  notes 
to  Graham  v.  Smith,  40  L.R.A.  510;  State 
V.  Churchill,  19  L.R.A.(N.S.)  835,  and  State 
V.  Clifton,  28  L.R.A.  (N.S.)  673,  where  the 
earlier  cases  are  treated. 

As  to  what  animals  are  within  statute  in 
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Ij>XCEPTIONS  by  plaintiff  to  rulings  of 
J  the  Supreme  Judicial  Court  for  Knox 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  the  killing 
of  plaintiff's  dog  which  resulted  in  a  ver- 
dict for  defendant.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  li.  M.  Staples  for  plaintiff. 

Mr.  Frank  B.  Miller,  for  defendant: 

A  cat  is  a  domestic  animal,  and  defendant 
was  justified,  under  the  evidence,  in  killing 
the  dog. 

6  Cyc.  702;  State  v.  Sumner,  2  Ind.  377; 
2  Bl.  Com.  390,  et  seq.;  4  BI.  Com.  236; 
People  T.  Campbell,  4  Park.  Crim.  Rep. 
386;  Ford  v.  Glennon,  74  Conn.  6,  49  Atl. 
189,  338;  Janson  v.  Brown,  1  Campb.  41, 
10  Revised  Rep.  626 ;  Holcomb  v.  Van  Zylen, 
174  Mich.  274,  44  L.R.A.(N.S.)  607,  140  N. 
W.  621. 

Bird,  J.,  delivered  the  opinion  of  the 
court: 

This  action  of  trespass  is  brought  for  the 
recovery  of  damages  for  the  killing  <rf  the 
fox  hound  of  plaintiff  by  defendant.  The 
latter,  in  justification,  under  Pub.  Laws 
1909,  chap.  222,  §  17,  claimed  that  he  shot 


and  killed  the  plaintiff's  dog  while  it  was 
chasing  and  worrying  a  cat  belonging  to  and 
upon  the  land  of  the  defendant.  After  the 
introduction  of  all  the  evidence,  the  court 
ordered  a  verdict  for  defendant.  To  this  di- 
rection, plaintiff  filed  his  bill  of  exceptions, 
in  which  it  is  stipulated  that  if  a  cat  is 
a  domestic  animal,  the  ruling  below  is  to 
stand,  otherwise  judgment  is  to  be  entered 
for  plaintiff  in  the  sum  of  $50. 

That  portion  of  §  17,  chap.  222,  Pub.  Law* 
1909,  which  defendant  invokes,  is  as  fol- 
lows: 

"Any  person  may  lawfully  kill  a  dog 
which  ...  is  found  worrying,  wound- 
ing, or  killing  any  domestic  animal,  when 
said  dog  is  outside  of  the  inclosure  or  im- 
mediate care  of  its  owner  or  keeper." 

The  enactment  is  entirely  free  from  tech- 
nical words  or  phrases.  It  is  therefore  to 
be  construed  according  to  the  common  mean- 
ing of  the  language.  Rev.  Stat.  chap.  1, 
§  6,  subdiv.  1;  State  v.  Harriman,  75  Me. 
667,  46  Am.  Rep.  423.  "Domestic"  has  been 
variously  defined  by  lexicographers,  but 
with  substantial  uniformity  of  meaning. 
"Inhabiting  the  house,  not  wild."  Johnson's 
Dictionary.     "Belonging    to    the    house    or 


relation  to  killing  of  animals  by  dogs,  see 
note  to  Holcomb  v.  Van  Zylen,  44  L.R.A. 

(N.S.)  607. 

Under  police  power. 

A  statute  providing  that  dogs  not  licensed 
pursuant  to  the  provisions  of  the  act  should 
be  seized  by  a  humane  society,  and  if  not 
claimed  and  redeemed  within  a  specified 
time  be  destroyed,  is  not  unconstitutional 
on  the  ground  tiiat  it  authorizes  a  summary 
destruction  of  dogs  without  notice  to  the 
owner  'and  amounts  to  a  taking  of  prop- 
erty without  due  process  of  law,  or  that  it 
assumes  to  vest  in  a  private  corporation  the 
execution  of  certain  police  powers  of  the 
state.  In  People  ex  rel.  Westbay  v.  De- 
laney,  73  Misc.  5,  130  N.  Y.  Supp.  833, 
affirmed  in  146  App.  Div.  057,  131  N.  Y. 
Supp.  1137. 

Unlawfully  killing  dogs. 

A  dog  is  property,  and  the  killing  of  a 
dog  without  justification  will  entitle  the 
owner  to  nominal  damages  at  least,  and 
therefore  to  a  submission  of  his  case  to  the 
jury.  Rowan  v.  Sussdorff,  147  App.  Div. 
673,  132  N.  Y.  Supp.  550. 

In  State  v.  Tripp,  84  Conn.  640,  81  Atl. 
247,  where  the  defendant  was  charged  with 
killing  dogs,  under  a  statute  making  it  an 
offense  to  kill  a  registered  dog,  it  was  held 
that  although  the  state  must  prove  that  the 
dogs  were  duly  licensed,  it  was  not  required 
to  prove  that  they  were  duly  tagged,  and 
that  the  fact  that  they  were  without  their 
tags  would  not  justify  the  accused  in  killing 
them. 
L.R.A.1915C. 


And  it  was  held  that  a  kennel  license 
was  not  void  because  the  certificate  was 
carelessly  and  inartificially  drawn  by  the 
town  clerk,  where  it  appeared  that  the  own- 
er had  paid  the  required  license  fee.    Ibid. 

Nor  because  it  was  issued  on  the  2d  day 
of  May,  even  if  it  was  not  applied  for  until 
that  day,  although  the  owner  might  be  sub- 
jected to  a  penalty  for  not  having  applied 
for  a  license  on  or  before  May  1st.    Ibid. 

And  the  license  was  held  not  vitiated  be- 
cause part  of  the  pack  were  kept  in  the 
house  of  the  owners  in  the  same  town.    Ibid. 

In  Johnson  v.  Downing,  182  IlL  App.  536, 
in  an  action  for  damages  for  shooting  a  dog, 
it  was  held  that  the  question  whether  the 
defendant  was  justified  in  shooting  was  for 
the  jury.  The  report  in  this  case,  however, 
is  merely  an  abstract  of  the  decision. 

Trespassing  dogs. 

In  Famey  v.  Vanarsdall,  139  Ky.  247, 
129  S.  W.  589,  it  was  held  that  §  68  of  the 
Kentucky  Statutes  enacted  in  1865,  pro- 
viding that  it  should  be  lawful  for  any  per- 
son to  kill  any  dog  which  he  might  find 
roaming  at  large  on  his  premises  without 
the  presence  of  the  owner  or  keeper,  was 
not  repealed  by  subscc.  6,  §  88a,  Ky.  Stat, 
act  of  1906,  providing  th»*^any  dog  re- 
turned for  taxation,  and  th'.-  ta.x  on  which 
is  paid  when  due,  shall  be  regarded  as  prop- 
erty, and  shall  be  entitled  to  the  same  pro- 
tection as  live  stock,  and  providing  for  ex- 
emplary damages  to  owners  of  dogs  listed 
for  taxation  which  might  be  "injured  or 
killed  contrary  to  law." 

And  it  was  accordingly  held  that  an  in- 
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household;  domesticated;  tame."  Standard 
Diet.  "Living  in  or  near  the  habitations  of 
man;  domesticated;  tame  as  distinguished 
from  wild;  living  by  habit  or  special  train- 
ing in  association  with  man."  Webster's 
New  Int.  Diet.  "Relating  to  or  belonging  to 
the  home  or  household,  or  to  household 
affairs."  Century  Diet.  "Pertaining,  belong- 
ing, or  relating  to  a  house."  Black's  Law 
Diet.  See  also  Kimball  v.  North  East  Har- 
bor Water  Co.  107  Me.  467,  469,  32  L.R.A. 
(N.S.)  805,  78  Atl.  865.  It  is  a  broad 
term;   Osbom  v.  Lenox,  2  Allen,  207,  209. 

The  cat  is  defined  as  "a  domesticated 
animal  that  catches  mice."  Johnson's  Diet. 
"A  well-known  domesticated  carnivorous 
mammal,  kept  to  kill  mice  and  rats  and  as  a 
house  pet."  Standard  Diet.  "A  carnivor- 
ous quardruped  {feUs  domestica)  which  has 
long  been  kept  by  man  in  a  domestic  state, 
as  a  pet  and  for  catching  rats  and  mice; 
.  .  .  [it]  is  not  known  in  a  wild  state." 
Webster's  New  Int.  Diet. 

The  time  of  its  first  domestication  is  lost 
in  the  mists  of  the  dawn  of  history,  but  it 
is  apparent  that  the  cat  was  a  domestic 
animal  among  the  early  Egyptians,  by  whom 
it  came  to  be  regarded  as  sacred,  as  evi- 


denced by  the  device  of  Cambyses  during  his 
invasion  of  Egypt  B.  C.  526  or  627,  which 
could  scarcely  have  been  feasible  if  the  ani- 
mal was  then  wild.  From  that  day  to  this 
it  has  been  a  dweller  in  the  homes  of  men. 
In  no  other  animal  has  affection  for  home 
been  more  strcmgly  developed,  and  in  none, 
when  absent  from  home,  can  the  animus  re- 
vertendi  be  more  surely  assumed  to  exist. 

"But    the    common    law    has  .     . 

adopted  the  test  laid  down  by  Puffendorf,  by 
referring  the  question  whether  the  animal 
be  wild  or  tame  to  our  knowledge  of  his 
habits,  derived  from  fact  and  experience." 
2  Kent,  Com.  §  349. 

It  is  clear,  therefore,  from  the  popular 
meaning  of  the  word  "domestic"  and  from 
our  knowledge  of  its  habits  gained  from  fact 
and  experience  that  the  eat  is  a  domestic 
animal. 

In  the  Lews  of  England  it  is  laid  down 
that  "the  common  law  follows  the  civil  law 
in  classifying  animals  in  two  divisions  as 
followv! 

"(1)  Domestic  or  tame  {domita  or  man- 
suetcB  natura).  This  class  includes  cattle, 
horses,  sheep,  goats,  pigs,  poultry,  cats, 
dogs,  and  all  other  animals  which  by  habit 


struction,  in  an  action  for  wrongfully  kill- 
ing dogs,  to  find  for  the  plaintiff  unless  the 
jury  believed  from  the  evidence  that  at  the 
time  they  were  killed  they  were  roaming  at 
large  on  the  defendant's  premises  unaccom- 
panied by  their  owner  or  keeper,  was  cor- 
rect.   Ibid. 

Sheep-killing  dogs. 

In  Ellis  V.  Oliphant,  169  Iowa,  614,  141 
N.  W.  415,  citing  Code  Supp.  §  2340,  it  was 
held  that  one  could  not  lawfully  kill  the 
dog  of  another  except  he  was  caught  in  the 
act  of  worrying,  maiming,  or  killing  sheep, 
lambs,  or  domestic  animals,  or  attempting 
to  bite  some  person,  and  that  the'  defendant 
therefore  had  no  right  to  kill  a  dog  of  the 
plaintiff  which  was  not  in  the  act  of  worry- 
ing or  killing  sheep,  but  was  caught  in  a 
trap  set  by  the  defendant  to  catch  dogs 
which  had  been  killing  his  sheep. 

In  this  case  it  was  held  correct  to  refuse 
an  instruction  that,  if  the  jury  found  that 
the  plaintiff's  dog  was  one  of  the  dogs  that 
took  part  in  injuring  and  killing  the  plain- 
tiff's sheep  about  two  weeks  before,  they 
should  find  for  the  defendant,  since  such  an 
instruction  would  be  clearly  erroneous. 
Ibid. 

In  Turner  v.  Stephens,  —  Tex.  Civ.  App. 
— ,  155  S.  W.  1009,  in  an  action  to  recover 
the  value  of  dogs  killed  by  the  defendant, 
it  was  held  that  under  a  plea  of  general 
denial  evidence  by  the  defendant  was  ad- 
missible that  the  week  before  the  dogs  were 
killed  he  found  18  head  of  his  sheep  dead 
in  his  pasture,  which  appeared  to  have  been 
killed  by  dogs,  such  evidence  being  admis- 
sible on  the  issue  of  exemplary  damages. 
L.R.A.1916C. 


But  it  was  held  that  where  the  defend- 
ant relied  alone  on  the  general  denial,  no 
evidence  tending  to  show  excuse  or  justifi- 
cation was  prope.'.    Ibid. 

In  this  case  an  instruction  in  effect  di- 
recting the  jury  to  return  a  verdict  for  the 
plaintiff  for  such  damages  as  the  dogs  were 
shown  by  the  evidenoe  to  be  worth,  and  an 
instruction  to  the  effect  that  a  person  has 
the  right  to  protect  his  property  against 
any  unlawful  attack  made  by  any  person 
or  by  any  vicious  animal,  and  that  if  the 
jury  should  believe  that  the  defendant 
killed  the  dogs,  but  further  believed  that 
they  had  been  destroying  his  sheep,  and 
that  at  the  time  they  were  killed  they  were 
caught  in  his  inclosure,  to  return  a  verdict 
for  the  defendant,  were  held  inconsistent 
and  erroneous.    Ibid. 

Dogs   killing  or   worrying   other   domestic 
animals  and  fowls. 

Evidence  in  a  prosecution  for  wilfully 
killing  a  dog,  that  it  had  a  habit  of  killing 
fowls,  and  had  on  former  occasions  killed 
some  belonging  to  the  defendant,  does  not, 
either  at  common  law,  or  under  a  statute 
making  it  criminal  wilfully  or  carelessly  to 
keep  such  animal,  entitle  the  defendant  to 
kill  it,  when  it  was  merely  near  where  his 
fowls  were,  if  they  were  protected  by  a 
substantial  barrier,  and  the  danger  of  the 
do.^-s  reaching  them  was  not  so  imminent  or 
immediately  threatening  that  a  prudent 
and  reasonable  man  would  be  held  to  be- 
lieve that  his  property  was  in  jeopardy. 
Pt.ite  v.  Smith,  156  N.  0.  628,  36  L.R.A. 
C.'.S.)  910,  72  S.  E.  321.  J.  T.  W. 
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or  training  live  in  association  with  man. 
1  Laws  of  England  (HaUbury)  365." 

And  following  this  definition,  the  same 
author  declares  that  "domestic  animals,  like 
other  personal  and  movable  chattels,  are  the 
subject  of  absolute  property.  The  owner 
can  maintain  trover  for  them  and  retains 
his  property  in  them  if  they  stray  or  are 
lost."    Ibid. 

See  also  Yates  v.  Higgins  [1896]  1  Q.  B. 
166,  65  L.  J.  Mag.  Cas.  N.  S.  31,  44  Week. 
Rep.  335,  60  J.  P.  88;  Harper  t.  Marcka 
[1894]  2  Q.  B.  319,  322,  323,  63  ..  J.  Mag. 
Cas.  N.  S.  167,  10  Reports,  335,  70  L.  T. 
N.  S.  804,  42  Week.  Rep.  605,  17  Cox,  C.  C. 
768,  58  J.  P.  527. 

But  it  is  urged  that  the  cat  is  not  the  sub- 
ject of  larceny,  and  therefore  its  owner  can 
have  but  a  qualified  property  therein. 
Among  the  ancient  Britons  it  was  held  to 
have  intrinsic  value,  and  the  theft  of  a  cat 
was  punishable  by  fine.  When,  however, 
larceny  became  punishable  capitally,  the 
courts,  to  mitigate  the  severity  of  the  law, 
held  that  certain  animals  were  not  the  sub- 
ject of  larceny  as  not  fit  for  food,  or  as  base, 
or  as  kept  only  for  pleasure,  curiosity,  or 
whim.  They  are  instanced  by  Blackstone, 
as  "dogs,  bears,  cats,  apes,  parrots,  and 
singing  birds,  because  their  value  is  not  in- 
trinsic, but  depending  only  on  the  caprice 
of  the  owner."  2  Bl.  Com.  §  393.  And  Haw- 
kins, speaking  of  the  subjects  of  larceny, 
says: 

"Thirdly,  they  ought  not  to  be  things  of 
a  base  nature,  as  dogs,  cats,  bears,  foxes, 
monkeys,  ferrets,  and  the  like,  which,  how- 
soever they  may  be  valued  by  the  owner, 
shall  never  be  so  r^arded  by  the  law,  that 
for  their  sakes  a  man  shall  die."  1  Hawk. 
P.  C.  214;  1  Gabbett  Crim.  Law,  679. 

And  BO  from  the  time  of  Sir  Mathew  Halo 
to  the  case  of  Sentell  v.  New  Orleans  &  G. 
R.  Co.  166  U.  S.  698,  701,  41  L.  ed.  1169, 
1170,  17  Sup.  a.  Rep.  693,  1  Am.  Neg.  Rep. 
773,  the  enumeration,  with  changes  to  suit 
the  times  or  individual  predilections,  has 
been  repeated.  1  Hale,  P.  C.  512.  Ccssante 
rations  legia,  cessat  ipsa  lew. 

A  cat  which  is  kept  as  a  household  pet 
may  be  properly  considered  a  thing  of  value. 
It  ministers  to  the  pleasure  of  its  owner, 
and  serves,  as  was  said  by  Coke  of  falcons, 
Ob  vit(B  tolatium.  Ford  v.  Glennon,  74 
Conn.  6,  7,  40  Atl.  189,  338.  See  also  Mul- 
laly  V.  People,  86  N.  Y.  365,  366.  "It  fol- 
lows, then,  that  the  cat  must  stay  at  home." 

If  it  be  urged  that  they  are  not  liable 
to  taxation,  it  is  true  that  they  are  not  enu- 
merated by  name  as  subjects  of  taxation  in 
the  statutes  of  the  state,  but  the  general 
language  of  the  tax  enactments  is  suffi- 
cient to  include  them,  even  if  the  owner  had 
but  a  qualified  property.  Poultry  is  not 
L.R.A.1015C. 


mentioned  by  name,  neither  are  its  various 
kinds  in  the  statutes  respecting  taxation. 
Nor  yet  the  ass,  albeit  its  side  issue  is.  But 
it  will  scarcely  be  contended  that  hens, 
geese,  ducks,  or  turkeys,  or  asses  are  not 
liable  to  be  taxed. 

The  change  of  sentiment  respecting 
animals  and  the  light  in  which  they  are  re- 
garded at  the  present  day  is  admirably 
shown  in  the  provisions  of  law  punishing 
cruelties  inflicted  upon  them,  and  their 
sweeping  character  is  indicated  in  the  pro- 
vision that  the  word  "animal"  as  employed 
in  our  statutes  upon  this  subject  "includes 
every  living  brute  creature."  On  the  other 
hand,  while  enactments  are  numerous  giving 
damages  for  injuries  caused  by  various 
animals  and  providing  for  their  license  and 
regulation,  our  statutes  are  silent  as  to  the 
"harmless  necessary  cat." 

It  remains  to  inquire  if  there  he  aught 
in  the  context  of  Pub.  Iaws,  chap.  222, 
which  militates  against  the  conclusion 
reached.  As  already  seen  the  word  "do- 
mestic" is  a  broad  term  (Osborn  v.  Lenox, 
2  Allen,  209),  and,  while  its  significance 
must  always  be  determined  with  reference 
to  the  subject-matter  and  the  relation  in 
which  it  appears  (Kimball  v.  North  East 
Harbor  Water  Co.  107  Me.  471.  32  LR.A. 
(N.S.)  805,  7-8  Atl.  865),  we  find  nothing 
in  the  act  in  question  which  indicates  that 
the  term  "domestic"  is  used  in  other  than 
its  ordinary  and  popular  meaning  as  we 
have  found  it  to  be  defined.  See  Osborn  v. 
Lenox,  2  Allen,  207,  209;  Brown  v.  Graham^ 
80  Neb.  281,  284,  114  N.  W.  153. 

Exceptions  overruled. 


MICHIGAN   SUPRESfX;  COURT. 

WALTER  REYNOLDS 

V. 

GARBER-BUICK  COMPANY,  Appt. 

(—  Mich.  — ,  149  N.  W.  985.) 

Infant  ^  disafllmiance  ot  purchase  — 
irear  on  machine. 

1.  A  minor  may,  upon  becoming  of  age, 
disaffirm  bis  purchase  of  an  automobile, 
and  upon  tendering  back  the  machine  re- 

Note.^  Guardian's  consent  as  affecting 
infant's  contract. 

As  to  the  lack  of  a  parent  or  guardian  as 
enlarging  infant's  capacity  to  contract  for 
other  than  necessaries.  f<ee  note  to  Wick- 
ham  V.  Torley,  36  L.R..\.(N.S.)  57. 

It  is  a  general  rule  that  an  infant's  con- 
tracts, except  for  neceHsaries  in  certain 
cases,  are  voidable  at  his  instance.  This 
rule  was  admitted  in  Retnolos  v.  Gabbkb- 
BuiCK  Co.,  but  it  was  claimtnl  that  the  con- 
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ccver  the  money  paid  for  it  regardless  of 
the  wear  which  he  has  given  it. 
Guardian  and  ward  —  effect  ot  consent 

to  ward's  purchase. 

2.  A  guardian's  linowledge  of  and  con- 
sent to  the  purchase  of  an  automobile  by 
his  minor  ward,  and  bis  furnishing  the 
money  to  pay  for  it  from  the  ward's  estate, 
do  not  make  the  contract  binding  on  the 
minor  upon  his  reaching  maturity. 

(December  18,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Saginaw  Coun- 
ty in  plaintiff's  favor  in  an  action  Inrougbt 
to  recover  mon^  paid  for  an  automobile 
purchased  by  plaintiff  during  infancy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Julius  B.  Kirby  for  appellant. 

Messrs.  E.  li.  Beach  and  Alfred  F. 
Mjrer,  for  appellee: 

Mere  knowledge  by  the  guardian  of  the 
purchase  by  plaintiff  does  not  make  the  con- 
tract binding. 

Dunton  v.  Brown,  31  Mich.  182;  16  Am. 
&  Eng.  Enc.  Law,  277;  Ryan  v.  Smith,  165 
Mass.  303,  43  N.  E.  109;  Wood  v.  Losey, 
50  Mich.  475,  15  N.  W.  557;  Porter  v.  Por- 
ter, 50  Mich.  459,  15  N.  W.  550;  Tyler  v. 
Gallop,  68  Mich.  185,  13  Am.  St.  Rep.  336, 
35  X.  W.  902;  Lynch  v.  Johnson,  109  Mich. 
040,  67  N.  W.  908;  Corey  v.  Burton,  32 
Mich.  30. 

Steere,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff,  a  young  man  residing  in  a  rural 
neighborhood  in  the  township  of  Dover,  in 
Clare  county,  brought  this  action  in  Sagi- 


naw county,  against  defendant,  a  corpora- 
tion located  and  dealing  in  automobiles  in 
the  city  of  Saginaw,  for  the  purpose  of  re- 
covering from  the  latter  $300  paid  it  for  a 
Ford  automobile  and  $75  later  paid  as  the 
difference  in  exchanging  said  Ford  for  a 
Buick  runabout.  The  contracts  of  purchase 
and  exchange  for  these  cars  were  made  and 
money  paid  during  plaintiff's  minority.  On 
coming  of  age  he  disaflirmed  the  contracts, 
returned  the  Buick  car,  and  demanded  re- 
fund of  the  $375.  His  demand  being  re- 
fused, this  action  was  instituted.  On  the 
trial  of  the  case  before  a  jury  in  the  circuit 
court  a  verdict  and  judgment  were  ren- 
dered in  his  favor  for  $375,  with  interest. 

It  appears  tmdisputed  that  defendant  had 
knowledge  at  the  time  of  these  transac- 
tions that  plaintiff  was  a  minor;  that  plain- 
tiff personally  negotiated  for  the  cars;  and 
that  he  either  personally  paid  to  defendant, 
or  sent  it  by  his  brother,  the  money  sought 
to  be  recovered.  In  defense  it  is  urged  that 
the  contracts  were  made  with  the  knowledge 
and  consent  of,  and,  in  legal  effect,  with, 
Richard  Emerson,  plaintiff's  guardian,  who 
furnished  to  plaintiff  money  to  pay  for  the 
cars. 

The  court  submitted  to  the  jury,  under 
instructions  as  to  the  legal  relations  and 
status  of  the  parties,  the  question  of  wheth- 
er the  contracts  were  made  with  plaintiff  or 
his  guardian.  This  is  assigned  as  error,  and 
it  is  urged  that,  under  the  undisputed  facts, 
the  court  should  have  held  the  contract  to 
be  that  of  the  guardian,  and  directed  a 
verdict  for  defendant. 

At  the  time  of  these  transactions  plain- 
tiff was  a  minor,  living  in  the  country  7 
miles  from  Clare,    with    liis    brothers  and 


sent  of  the  guardian  validated  the  contract 
and  prevented  the  subsequent  avoidance  of 
the  same.  There  is  very  little  authority  on 
the  question.  This  lack  of  authority  doubt- 
less arises  from  the  fact  that  one  who  deals 
with  an  infant  who  has  a  guardian,  deals 
with  the  guardian  rather  than  the  infant, 
so  as  to  make  the  contract  the  guardian's 
contract.  This  situation  gives  rise  to  ques- 
tions which  are  different  than  those  which 
involve  the  effect  of  the  guardian's  consent 
to  the  infant's  contract. 

A  statute  in  Creorgia  authorizes  the  hold- 
ing of  an  infant  upon  his  contract  not  for 
necessaries,  if  he  is  practising  a  profession 
or  trade,  or  is  engaged  in  a  business  with 
the  permission  of  his  guardian,  or  of  the 
law,  to  pursue  that  occupation,  and  the 
contract  is  connected  with  that  profession, 
trade,  or  business.  James  v.  Sasser,  3  Ga. 
App.  668,  60  S.  E.  329. 

In  Hughes  v.  Murphy,  5  Ga.  App.  328. 
93  8.  E.  231,  the  sale  bv  an  infant,  who 
was  working  for  himself,  transacting  all 
his  business  in  his  own  name,  and  making 
all  his  contracts  in  his  own  name,  and  col- 
r.R.A.1915C. 


lecting  and  disposing  of  all  money  earned 
by  him,  without  his  guardian  during  this 
time  assuming  any  control  of  his  person  or 
management  of  his  property,  or  in  any  way 
interfering  with  his  contracts, — of  cattle 
which  were  not  the  proceeds  of  his  labor,  or 
connected  in  any  way  with  his  work,  or 
realized  from  any  contract  made  by  him 
in  connection  with  his  work,  but  derived 
by  a  gift  from  his  mother,  was  held  not  to 
be  a  contract  within  the  provisions  of  this 
statute.  Nor  did  the  fact  that  the  cattle 
had  been  delivered  to  the  ward  by  direction 
of  the  guardian  give  the  ward  the  right  to 
sell  them.  It  is  stated  that  the  ward  would 
have  no  right  to  sell  the  cattle  either  with 
or  without  the  consent  of  his  guardian,  but 
it  appears  that  the  guardian  did  not  consent 
to  the  sale. 

The  deed  of  a  married  woman  under  the 
age  of  eighteen  years  who  under  the  law 
has  no  legal  capacity  to  join  with  her  hus- 
band in  the  conveyance  of  his  lands,  and  to 
relinquishment  of  her  dower  therein,  is  in- 
valid even  though  made  with  the  consent  of 
her  guardian.     Law  v.  Long,  41  Ind.  586. 
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sisters,  on  a  farm  rented  by  an  elder  broth- 
er. Emerson,  the  guardian,  was  a  neigli- 
boring  farmer  who  had  been  appointed 
guardian  some  years  before,  on  the  death 
of  plaintiff's  mother.  Plaintiff  left  school 
when  sixteen  years  of  age,  is  not  shown  to 
have  pursued  any  calling,  and  apparently 
was  not  self-supporting,  as  he  states  his 
guardian  furnished  him  money  to  keep  him- 
self,— "just  a  little  money  in  order  to  get 
along  with," — and  the  guardian  testified 
that  he  looked  after  his  wants  and  supplied 
him  with  "necessaries  and  such  things." 
The  extent  of  his  patrimony  is  not  disclosed, 
but  it  was  apparently  limited;  his  guardian 
having  enjoined  upon  him  "not  to  get  rid  of 
any  money  if  he  could  help  it,  for  he  didn't 
have  it  to  spare." 

lliough  his  guardian  advised  to  the  con- 
trary, plaintiff  conceived  and  pursued  the 
project  of  securing  for  himself  an  automo- 
bile; his  reason  therefor  being:  "My  broth- 
er had  a  car,  and  he  thought  I  ought  to 
have  a  car;  that  was  about  the  size  of  it." 
In  harmony  with  this  thought,  on  May  24, 
1913,  he  and  his  brother  journeyed  to  Sagi- 
naw for  the  purpose  of  investigating  the 
opportunities  there  for  supplying  this  want. 
The  guardian  knew  of  their  mission,  and 
furnished  plaintiff  $10  for  expenses,  but 
testified  that  he  deprecated  the  venture,  and 
did  not  know  Saginaw  was  their  objective 
point.  They  there  visited  defendant's 
garage,  where  they  were  offered  a  second- 
hand Ford  car,  which  plaintiff  finally  pur- 
chased at  an  agreed  price  of  $300.  While 
negotiating  he  informed  the  salesman,  Mr. 
Black,  who  made  inquiry  as  to  his  ability 
to  pay,  that  he  would  pay  $5  down  to  se- 
cure the  car;   that  he  was  a  minor  under 


guardianship,  and  on  his  return  home 
would  get  the  rest  of  the  purchase  price  and 
send  it  to  complete  the  payment.  This 
being  agreed  to,  a  regular  retail  car  con- 
tract for  the  purchase  running  to  plaintiff 
was  filled  out  and  signed  by  him,  indorsed: 

Accepted.     Buick  Motor  Company, 
Black,  Manager. 

On  his  return  home  plaintiff  obtained  the 
money  to  make  the  deferred  payment  from 
his  guardian,  and  sent  his  brother  to  Sagi- 
naw with  it,  who  paid  the  balance  of  $295  to 
defendant  and  drove  the  car  home  for  plain- 
tiff. After  using  the  Ford  for  a  short  time, 
plaintiff  concluded  that  he  preferred  a 
Buick,  and  wrote  defendant,  inquiring  if  he 
could  make  an  exchange  with  them.  Receiv- 
ing an  encouraging  reply,  with  the  sug- 
gestion that  he  visit  Saginaw,  as  they  had 
several  secondhand  Buicks  on  hand,  he  went 
to  Saginaw  with  his  Ford  car,  taking  along 
an  acquaintance  who  could  drive,  and  on 
June  22,  1913,  exchanged  his  Ford  for  a 
Buick  roadster,  paying  $75  additional 
therefor.  For  this  car  he  was  given  and 
signed  an  accepted  retail  car  contract,  as 
before.  These  negotiations  were  had  with, 
and  the  contract  was  prepared  by.  Black, 
the  same  salesman  or  manager  with  whom 
he  had  previously  dealt.  Plaintiff  did  not 
have  with  him  sufficient  money  to  pay  the 
additional  $75  required  in  majcing  the  ex- 
change. At  the  suggestion  of  Black,  the 
guardian  was  reached  by  long-distance  tele- 
phone, and  consented  to  send  the  money, 
which  he  did,  plaintiff  receiving  it  the  fol- 
lowing day;  the  chief  difference  as  to  what 
occurred  being  whether  he  told  plaintiff  or 


"The  declaration  and  consent  of  her  guard- 
ian," says  the  court,  "could  give  no  force 
or  validity  to  the  deed;"  the  deed  here  is 
treated  as  voidable  merely,  and  not  void. 

In  Hand  v.  West,  28  La.  Ann.  145,  a  con- 
tract with  a  minor  whicli  was  consented  to 
by  an  uncle  of  the  minor,  as  guardian,  and 
signed  by  him  at  the  same  time  it  was 
executed  and  signed  by  the  minor,  was 
treated  as  binding  upon  the  other  party, 
but  on  the  theory  that  the  other  party  to  a 
contract  with  a  minor  cannot  avoid  it.  The 
uncle  was  not  guardian  of  the  minor,  and, 
on  the  effect  of  his  signing  the  contract,  it 
is  stated  that  the  fact  that  he  signs  as 
guardian  amounts  to  nothing,  where  the 
opposite  party  to  the  contract  knew  that  he 
had  no  legal  authority  as  guardian,  since 
there  was  no  such  office  in  the  state. 

In  Smith  ▼.  Baker,  42  Hun,  504,  an  infant 
at  the  request  of  her  guardian  indorsed  cer- 
tificates of  stock  belonging  to  her,  and  the 
guardian  afterwards  pledged  the  stock  as 
collateral  security  to  his  note.  The  infant 
was  held  entitled  to  disaffirm  this  contract, 
but  nothing  is  said  as  to  the  effect  of  the 
L.R.A.1915C. 


guardian's  action.  In  the  case  there  was, 
however,  the  element  of  fraud,  which  it 
would  seem  would  prevent  the  consent  of 
the  guardian  from  making  valid  the  con- 
tract. 

A  contract  entered  into  by  a  minor  with 
the  consent  of  his  mother,  who  was  present 
at  the  time  the  contract  was  made,  which 
contract  was  signed  by  the  minor  with  the 
name  of  the  mother,  followed  by  the  words, 
"Guardian  of  G.  S.,"  the  minor,  although 
the  mother  had  never  been  appointed  guard- 
ian of  her  son,  was  treated  in  Stumpf  v. 
Halstead  Land  &  Development  Co.  59  Misc. 
529,  110  N.  Y.  Supp.  838,  as  a  contract  of 
the  mother,  and  not  the  contract  of  the 
minor:  and  therefore  the  minor  could  not, 
upon  obtaining  his  majority,  rescind  the 
contract  and  recover  back  the  money  paid. 

A  release  executed  by  an  infant  to  a  wit- 
ness in  a  suit,  for  the  purpose  of  rendering 
him  competent,  was  held  not  binding  al- 
though joined  in  by  a  guardian  ad  litem,  on 
the  theory  that  the  guardian  ad  litem  had 
no  power  to  execute  such  an  instrument. 
Walker  v.  Ferrin,  4  Vt.  523.         W.  A.  E. 
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Black  that  he  would  send  it.  Black  put  in 
the  call  for  him,  and  testifies  that  when  he 
responded: 

"I  said  to  Mr.  Emerson  that  'Walter  is 
down  here,  and  that  he  has  found  what  he 
says  suits  him  in  the  model  14  car,  and  the 
price  is  $75  difference,  and  do  you  wadt 
him  to  have  it?"  And  he  said,  'Yes;  he  may 
as  well  have  it  if  it  suits  and  he  wants  it.' 
And  I  said,  "WiU  you  send  the  $751'  He 
said,  'Yes.'  Then  I  said,  'Do  you  want  to 
talk  with  Walter?'  And  he  said,  'Yes;  I 
will.' " 

Of  this  and  what  led  up  to  it  Emerson 
testifies: 

Well,  he  (Walter)  showed  me  a  letter  be 
had  got  from  these  parties  before  that  time 
he  came  down  here,  and  the  next  I  heard 
from  him  was  the  telephone  message.  Mr. 
Black  was  the  man  that  telephoned  to  me. 
Ue  said  Walter  was  there  and  wanted  to 
talk  with  me. 

Q.  Did  Mr.  Black  tell  you  what  Walter 
wanted  to  talk  with  you  about? 

A.  He  wanted  to  talk  with  me  about  the 
money. 

Q.  Did  Mr.  Black  tell  you  the  difference 
in  the  price  of  the  cars  ? 

A.  He  did  not.  Walter  told  me  over  the 
phone.  He  told  me  there  was  a  Buick  car 
down  there  that  he  thought  was  what  he 
wanted,  and  that  he  wanted, — it  was  $75 
difference.  That  is  about  all,  generally, 
that  he  said.  He  asked  me  if  I  could  send 
the  money  down,  and  I  said  I  could.  He 
asked  me  at  what  time,  and  I  told  him. 
This  was  on  Sunday,  and  I  told  him  I  would 
send  it  down  on  the  following  day. 

Plaintiff  testified  that  Black  did  the  tolk- 
ing  over  the  telephone  with  Emerson,  that 
he  did  not  remember  doing  so,  and  "if  I 
done  any  I  done  a  very  little  of  it.  I  am 
not  sure  whether  I  did  or  not.  There  was 
so  much  dickering  I  don't  know."  Ryan, 
the  young  man  who  accompanied  plaintiff 
from  Clare  and  was  present  when  the  deal 
was  made,  testified  tiiat  Black  put  in  the 
call  for  Emerson,  "and  he  got  him,  and  he 
told  him  Walter  was  down  here,  and  Walter 
saw  a  car  that  he  wanted,  and  Mr.  Black 
asked  Mr.  Emerson  if  he  wanted  to  talk 
with  Walter,  and  he  said,  'Yes;'  at  least 
Walter  talked  with  him  and  asked  him 
about  money."  These  negotiations  were  had 
and  an  agreement  reached  on  Sunday. 
Plaintiff  then  gave  Black  $20,  and  waited 
at  the  hotel  until  the  next  day,  when  he  re- 
ceived the  promised  money  from  his  guardi- 
an, paid  the  balance  on  the  Buick,  and,  with 
Ryan  driving  it,  returned  home. 

Plaintiff  became  twenty-one  years  of  age 
on  July  26,  1913,  and  tn  August  4th  follow- 
ing asserted  his  newly  acquired  manhood  by 
L.R.A.1915C. 


disaffirming  these  contracts,  returning  the 
Buick,  and  demanding  that  the  money  he 
had  paid  be  refunded.  He  sent  the  car 
back  by  his  guardian,  accompanied  by  an 
attorney,  who,  on  return  of  the  property, 
made  proper  tender  ai.d  demand  for  plain- 
tiff. His  own  testimony  indicates  tha'  this 
guardian  needed  a  guardian.  The  auto- 
mobiles were  not  necessaries,  and  could 
scarcely  be  counted  as  luxuries  to  plaintiff, 
now  were  they  befitting  his  rank,  estate,  or 
station  in  life.  While  Black  was  agreeable 
to  dealing  with  plaintiff,  and  had  no  hesi- 
tation in  making  the  sales  if  the  money  was 
forthcoming,  the  views  expressed  by  him 
after  the  Buick  was  returned  and  the  con- 
tract disaffirmed  were  in  some  respects  ap- 
propriate.   He  testifies: 

"I  said  to  Mr.  Emerson:  'You  ought  to 
be  arrested  and  sent  to  jail  for  spending 
this  young  man's  funds  for  automobiles  in 
this  way,  when  he  isn't  fit  to  operate  an 
automobile  new,  good,  secondhand,  or  in 
any  condition.' " 

We  need  spend  little  time  upon  the  ques- 
tion of  plaintiff's  right  to  recover,  if  the  con- 
tracts were  independently  made  by  and 
with  him.  After  reaching  his  majority  one 
may  disaffirm  a  contract  made  by  him  dur- 
ing infancy,  and  recover  what  he  paid  or 
parted  with  pursuant  to  such  contract,  if  he 
return  what  he  received.  22  Cyc.  616.  And 
it  has  been  held  that  depreciation  in  value 
of  the  property  returned  cannot  even  be 
shown  to  defeat  or  reduce  recovery.  On  dis- 
affirming the  contract  and  returning  the 
article  purchased  during  infancy,  the  n.oney 
paid  thereon  may  be  recovered,  though  the 
value  of  its  use  while  the  infant  had  it  may 
exceed  the  payment  made  upon  it.  Whit- 
comb  V.  Joslyn,  51  Vt.  79,  31  Am.  Rep.  678. 

It  is  undisputed  that  both  machines  were 
paid  for  by  plaintiff  with  his  own  money, 
which  his  guardian  furnished  him,  knowing 
it  would  be  so  used,  and  that  Black  knew 
he  was  dealing  with  a  minor  who  was  get- 
ting his  money  from  his  guardian  for  that 
purpose.  It  is  idle  to  say  the  contract  of 
purchase  and  sale  was  with  Emerson.  The 
most  that  can  be  claimed  of  the  talk  over 
the  telephone,  as  Black  himself  relates  it, 
is  a  promise  by  Emerson,  on  the  Sabbath,  to 
send  plaintiff  sufficient  money  to  enable  him 
to  make  the  payment  of  $75  on  the  Buick, 
"if  it  suits  and  he  wants  it,"  and  an  acqui- 
escence in,  or  implied  approval,  of,  the  pur- 
chase, if  plaintiff  saw  fit  to  consummate  it. 
He  did  send  the  money.  Had  plaintiff  con- 
cluded that  the  car  did  not  suit  him,  and 
he  did  not  want  it,  and  used  the  money  so 
sent  him  for  something  else,  it  would  scarce- 
ly be  contended  that  defendant  could  re- 
cover from  Emerson  the  balance  due  gn  the 
purchase  price  of  the  car  by  reason  of  his 
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fulfilled  promise  to  send  the  money  to  plain- 
tiff. Emerson  took  n^  part  in  the  negotia- 
tions or  selection  of  these  cars,  and  never 
saw  them  until  they  were  brought  to  Clare 
county.  He  and  Black  were  strangers;  they 
never  saw  each  other,  and  was  never  at  de- 
fendant's place  of  business  until  after  the 
second  car  was  sold  and  delivered  to  plain- 
tiff. The  first  communication  between  them 
was  by  telephone,  when  plaintiff  was  negoti- 
ating a  trade  for  the  second  car.  All  the 
usual  transactions  of  purchase  and  sale 
were  between  plaintiff  and  defendant.  The 
goods  were  exhibited  and  demonstrated  to 
him;  he  was  the  "prospect"  towards  whom 
the  salesman  directed  his  efforts  and  whom 
he  secured  as  a  customer;  plaintiff  made 
the  selection,  closed  the  negotiations  for  the 
article  purchased,  paid  for  it,  and  received 
delivery  of  it.  When  ho  wrote  defendant  in 
reference  to  another  deal  for  a  Buick,  he 
was  answered,  in  part;  "We  can  show  you 
our  new  Buick  cars.  Wish  to  assure  you, 
however,  that  any  deal  we  make  with  you 
and  take  in  your  Ford,  we  will  not  take  ad- 
vantage of  yon;  that  wj  will  make  the  price 
right  and  deal  with  you  fairly.  Come  down 
to  Saginaw  and  see  ua." 

Both  the  written  contracts  were  with 
him  and  signed  by  him  without  reference  to 
Emerson,  and  were  prepared  by  Black,  de- 
fendant's agent,  with  full  knowledge  of 
existing  conditions.  The  query  which 
directed  attention  to  Emerson  was  how  or 
where  plaintiff  could  raise  the  money  to  pay 
up  and  perform  on  his  part  the  contracts  he 
had  made  with  defendant.  Black's  evident 
concern  was  not  over  the  fact  that  he  was 
selling  to  a  minor,  but  how  the  minor  was 
going  to  get  the  money  to  pay. 

Defendant's  most  appealing  contention  is 
that  the  contracts  made  by  plaintiff  while 
a  minor,  with  his  guardian's  knowledge  and 
consent,  with  funds  furnished  by  the  guard- 
ian from  the  ward's  estate  for  that  purpose, 
and  which  would  not  have  been  made  had 
not  the  guardian  promised  and  furnished 
the  money,  are  binding  upon  the  quondam 
minor,  and  cannot  be  disaffirmed  by  him  on 
reaching  his  majority.  In  support  of  this 
proposition  May  v.  Webb,  Kirby,  287,  is 
cited  with  the  following  quotation:  "If  the 
ward's  contract  is  made  with  the  guardian's 
consent  and  approbation,  it  is  binding  on 
him  personally,  as  if  he  had  made  it  him- 
self." 

Whether  that  which  Emerson  consented 
to,  and  did  and  said  in  connection  with 
this  contract,  renders  him  liable  and  the 
contract  binding  on  him  personally  is  not 
the  issue  here.  He  is  not  a  party  to  this 
action.  The  case  cited  did  not  hold  that 
such  conduct  on  the  part  of  the  guardian 
renders  the  contract  binding  on  the  ward  or 
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his  estate  to  the  exclusion  of  his  right  of 
disaffirmance  on  reaching  majority.  That 
case  was  decided  in  1787,  at  a  time  when  no 
provision  was  made  for  an  official  publi- 
cation of  decisions  by  the  superior  court  of 
Connecticut;  and  Kirby,  a  member  of  the 
bar,  who  states  that  he  "entered  upon  this 
business  in  a  partial  manner  and  for 
private  use,"  compiled  and  published  the 
volume  in  which  the  case  is  found.  What 
is  there  said  is  based  upon  a  quoted  special 
verdict  of  a  jury,  from  which  it  appears 
that  one  Martha,  then  wife  of  May,  had,  in 
the  years  1773  and  1774,  while  sole  and  an 
infant  under  eighteen  years  of  age,  having 
a  sufficient  estate  in  her  own  right,  with  the 
consent  and  approbation  of  Ezekiel  Wil- 
liams, her  guardian,  purchased  of  Webb  cer- 
tain goods  and  articles,  which  were  all 
necessaries,  suitable  to  her  rank  and  condi- 
tion, and  which  were  by  Webb  charged  to 
said  guardian,  who  afterwards  refused  to 
pay  for  them,  whereupon,  by  his  order  and 
direction,  they  were  charged  to  said 
Martha.  The  trial  court  held  "that  the  con- 
tract, being  for  necessaries,  might  well  be 
charged  to  the  minor."  With  this  view  the 
appellate  court  did  not  agree,  and  is  re- 
ported as  saying  in  part:  "A  contract 
made  by  a  minor,  under  the  power  of  a 
guardian,  and  with  his  consent  and  appro- 
bation, is  by  law  binding  upon  the  guardian, 
and  was  so  before  the  revision  of  the  statute 
laws  of  this  state,  in  the  year  1784.  .  .  . 
But  if  such  construction  may  not  fairly  be 
given,  and  the  law  was  otherwise  than  is 
here  adjudged,  still  in  this  case  it  v.-ould 
be  that  a  minor,  without  any  guardian,  by 
the  consent  and  approbation  of  said  Wil- 
liams, took  the  articles  charged,  and  with 
an  understanding  on  the  part  of  the  credit- 
or that  they  were  to  be  charged  to  Williams, 
and,  in  fact,  were  so  charged.  Therefore,  on 
either  principle,  Williams  was  the  original 
debtor,  and  no  discharge  given  to  him  can 
operate  to  fix  a  legal  claim  in  favor  of 
Webb  upon  said  Martha." 

And  yet  the  articles  purchased  by  the  in- 
fant were  for  necessaries. 

A  guardian  is  a  trustee  of  the  estate  of 
his  ward,  bound  by  law  to  manage  and  con- 
serve it  in  a  manner  most  advantageous  to 
the  inheritance,  and  held,  as  a  rule,  to  a 
rigid  accountability  in  the  execution  of  the 
trust,  and  liable  for  loss  occasioned  by  im- 
proper or  unlawful  expenditure  of  the 
funds  of  his  ward.  He  personally  has  no 
beneficial  title  in  the  ward's  estate,  and, 
even  for  the  ward,  his  expenditures  must  be 
limited  to  those  things  which  are  necessary, 
beneficial,  and  to  the  advantage  of  the  child 
in  the  line  of  maintenance  and  education  ac- 
cording to  its  estate  and  station  in  life. 

The  inftwt  himself,  though  he  request  it, 
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«annot  legalize  a  breach  of  this  trust  nor 
bind  himself  or  his  estate  during  his  mi- 
nority by  adopting  it.  The  doctrine  of 
estoppel  cannot  be  applied  to  his  conduct 
during  minority.  Of  the  power  of  guardi- 
ans to  contract  for  their  wards,  it  is  stated 
as  a  general  proposition  that  "Guardians 
cannot  by  their  contracts  bind  either  the 
person  or  estate  of  their  wards.  Such  con- 
tracts bind  the  guardians  personally,  and 
recovery  thereon  must  be  had  in  an  action 
against  them,  not  against  the  ward." 
Woerner,  Guardianship,  p.  185. 

The  graphic  views  expressed  by  Black  to 
Emerson,  when  the  matter  of  disaffirmance 
of  the  contract  first  arose,  touching  the  lat- 
ter's  disregard  of  his  duties  as  guardian, 
indicate  a  fairly  clear  comprehension  on 
bis  part  of  the  limits  of  such  trusteeship. 
With  his  Icnowledge  of  the  disabilities  of 
the  parties  and  understanding  of  the  re- 
stricted capacity  in  which  Emerson  was 
acting,  defendant  was  dealing  with  them, 
through  Black,  at  its  peril.  In  so  far  as 
these  transactions  relate  to  depleting  plain- 
tiff's estate  and  his  right  to  rescind,  the 
principle  is  the  same  as  though  bis  guardi- 
an had  furnished  him  funds  from  his  own 
estate  in  the  first  instance  with  which  to 
purchase  an  automobile  when  and  where  he 
chose,  and  he,  with,  the  money  to  pay, 
had  gone  to  defendant  and  made  the  pur- 
chase, truthfully  telling  whose  money  it  was 
and  how  he  came  by  it.  Black  evidently 
dealt  with  and  drew  up  the  contract  to  him 
under  the  mistaken  theory  that  an  executed 
contract  with  a  minor  was  a  finality; 
whereas  the  only  difference  between  a  minor 
asking  relief  on  an  executed  contract  of  pur- 
chase and  resisting  relief  asked  on  an  ex- 
ecutory contract  is  that  in  the  former  he 
must  make  restitution  and  return,  if  possi- 
ble, that  which  he  has  purchased. 

This  is  an  action  at  law,  and  the  only 
questions  which  can  be  considered  are  strict 
legal  rights.  Equitable  issues  are  not  in- 
volved. The  recognized  policy  of  courts, 
when  called  upon  to  act  in  such  cases,  is  the 
strict  and  consistent  enforcement  of  the 
principle  involved  in  the  presumption  that 
minors  are  incapable  of  obligating  them- 
selves by  contract,  except  for  necessaries, 
etc.,  as  an  essential  means  of  most  effectual- 
ly protecting  them  against  mischievous 
consequences  of  their  own  incapacity  and 
imprudence,  and  impositions  by  those  older 
and  wiser. 

It  might  well  be  urged  that  in  submitting 
the  case  to  the  jury  tiic  coiirt  wont  further 
in  defendant's  favor  than  the  law  author- 
ized. 

The  judgment  is  affirmed. 
L.R.A.1915C. 


MISSOURI    SITPREME   COtJRT. 
(In  Banc.) 

GEORGE  TEBEAU 

V. 

THOMAS  S.  RIDGE  et  aL 

(—  Mo.  — ,  170  S.  W.  871.) 

Appeal  —  insufliclency  of  petition  ^ 
waiver. 

1.  failure  of  a  petition  for  specific  per- 
formance of  an  agreement  in  a  lease  to  con- 
vey the  leased  property,  to  allege  defend- 
ant's ownership  of  the  property,  does  not 
require  a  reversal  of  a  uecree  in  plaintiff's 
favor  if  the  sufKciency  of  the  petition  was 
not  challenged  until  a  motion  in  arrest  of 
judgment,  and  defendant's  ownership  of  the 
property  was  conceded  at  the  trial. 
Pleading  —  specific  pcrformanoe  —  de- 
fendant's ownership. 

2.  Setting  out  defendant's  contract  to 
convey  real  estate,  in  a  suit  to  secure  its 
specific  performance,  obviates  the  necessity 
of  alleging  that  defendant  owned  the  prop- 
erty. 

Speciflc  performance  ^  lack  of  homo- 
geneity of  contract  —  draft  by  defend- 
ant. 

3.  A  landowner  who  drafts  a  lease  giv- 
ing an  option  to  purchase  cannot  defeat 
specific  performance  of  the  option  liecause 
it  does  not  form  an  integral  part  of  the 
lease  in  the  sense  that  it  does  not  dovetail 
in  logical  precision  and  grammatical  con- 
structiim  with  what  precedes  and  follows  it. 
Option  ^  In  lease  —  consideration. 

4.  An  option  of  purchase  inserted  by  a 

Note. —  As  suggested  in  the  note  to  Pol- 
lock T.  Brookover,  6  I/.R.A.(N.S.)  403, 
the  lack  of  consideration  for  an  option  to 
purchase  real  property  is  not  necessarily 
a  fatal  objection  to  a  suit  for  the  specitic 
performance  of  a  contract  concluded  by  the 
exercise  of  the  option  before  any  attempt 
to  withdraw  the  same.  The  question  of 
consideration,  however,  is  important  if  be- 
fore the  option  is  exercised  the  optionor  at- 
tempts to  withdraw  the  same,  but  seems 
clear  on  principle  and  from  the  authorities 
cited  in  the  note  already  referred  to,  and 
the  opinion  in  Tebeau  v.  Ridoe,  that  even 
in  such  a  case  no  independent  considera- 
tion is  necessary  if  the  option  is  embodied 
in  a  lease  or  other  contract  resting  upon 
a  valid  consideration. 

The  right  of  the  vendee  to  specific  per- 
formance with  abatement  from  purchase 
price,  where  the  vendor  is  unable  to  con- 
vey a  good  and  unencumbered  title,  is  treat- 
ed in  the  notes  to  Eppstein  v.  Euhn,  10 
L.R.A.(N.S.)  117,  and  KuratU  v.  Jack- 
son, 38  L.R.A.(N.S.)   1195. 

The  converse  question  as  to  the  right 
of  the  vendor  whose  title  is  defective  to 
specific  performance  upon  condition  of  com- 
pensation or  indemnity  is  discussed  in  the 
note  to  Charles  B.  .James  Land  &  Invest. 
Co.  V.  Vernon,  52  L.R.A.(N.S.)    959. 
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lessor  in  a  lease  is  supported  so  far  as 
consideration  is  concerned  by  the  payment 
of  the  stipulated  rent  reserved  so  that  it 
may  be  specifically  enforced,  and  cannot  be 
withdrawn  during  the  period  covered  by 
the  instrument. 

Appeal  —  findings  outside  Issues  —  ef- 
fect. 

6.  Findings  of  the  court  in  an  equity 
cause,  outside  the  pleadings  and  proof, 
do  not  require  a  reversal  if  there  is  «iough 
in  the  pleadings  and  proof  to  justify  the 
decree. 

Specific  performance  ^  diminution  of 
price  for  dower. 

6.  In  enforcing  specific  performance  of  a 
contract  to  convey  real  estate  in  favor  of 
one  who  did  not  know  that  the  grantor  was 
married,  diminution  of  the  purchase  price 
by  the  present  value  of  the  wife's  inchoate 
right  of  dower  may  be  allowed  where  the 
vendor  has  not  attempted  to  secure  her 
signature  to  the  conveyance  and  the  con- 
tract does  not  call  for  a  warranty  deed. 

(Bond  and  Woodson,  J  J.,  dissent.) 

(November  17,  1914.) 

("<EOSS  APPEALS  from  a  decree  of  the 
J  Circuit  (3ourt  for  Jackson  County  in 
plaintiff's  favor  in  an  action  brought  to  en- 
force specific  performance  of  a  contract  to 
convey  land;  defendant  Thomas  S.  Ridge 
appealing  from  the  decree  in  plaintiff's 
favor,  and  plaintiff  appealing  from  the  re- 
fusal of  the  court  to  modify  the  decree  to 
the  extent  of  allowing  him  a  diminution  and 
reduction  of  the  purchase  price  of  the  land 
equal  to  the  value  of  the  inchoate  dower 
right  of  defendant's  wife.  Afi^irmed  on  de- 
fendant's iqipeal.  Reversed  on  plaintiff's 
appeal. 

Statement  by  Farls,  J.: 

Suit  from  Jackson  county  in  equity  for 
specific  performance  of  a  contract  to  con- 
vey land.  Tebeau  (hereafter  called  plain- 
tiff to  distinguish  him,  since  the  case  is 
here  on  cross  appeals)  had  a  decree  against 
Thomas  S.  Ridge,  hereafter  called  defend- 
ant, but  upon  the  refusal  of  the  court  nisi 
to  diminish  the  purchase  price  by  the  value 
of  the  inchoate  dower  of  Effle  S.  Ridge,  wife 
of  defendant  Thomas  S.  Ridge,  hereafter 
called  Mrs.  Ridge,  said  Tebeau  appealed. 

The  status  of  these  appeals,  which  have 
been  consolidated  by  stipulation,  is,  then, 
that  defendant  is  appealing  as  against 
plaintiff,  for  that  the  latter  obtained  any 
decree  whatever,  while  plaintiff  is  appealing 
as  against  Mrs.  Ridge,  for  whom  the  court 
found,  for  that  no  diminution  was  decreed 
to  him  for  the  inchoate  dower  of  Mrs. 
Ridge.     The  latter  does  not  appeal. 

The  learned  trial  court  made  and  filed  his 
L.R.A.1916C. 


findings  of  fact,  which  throw  much  light 
upon  the  case  made  and  are  besides  the  sub- 
ject of  criticism  leveled  at  them  by  defend- 
ant. For  the  latter  reason,  and  since  they 
succinctly  set  out  the  facts  and  greatly 
shorten  our  statement,  we  set  them  out,  as 
follows: 

"The  court,  being  fully  advised  in  the 
premises,  doth  find  the  issues  in  favor  of 
the  plaintiff  and  against  the  defendant 
Thomas  S.  Ridge,  and  doth  further  find 
from  the  proofs  and  evidence:  That  the 
allegations  of  fact  in  plaintiff's  petition  are 
true.  That  the  defendants,  Thomas  S. 
Ridge  and  Effie  S.  Ridge,  are  and  were  at 
all  the  times  herein  referred  to  husband  and 
wife.  That  on  or  about  December  31,  1901, 
the  plaintiff  and  defendant  Thomas  S. 
Ridge,  for  value  received,  and  in  considera- 
tion of  the  mutual  agreements  and  cove- 
nants therein  contained  and  the  rents  there- 
in reserved,  entered  into,  executed,  and 
delivered  each  to  the  other  a  written  agree- 
ment in  words  and  figures  following,  to 
wit :  'This  article  of  agreement  witnesseth : 
That  Thomas  S.  Ridge  has  this  day  rented 
to  George  Tebeau,  in  the  present  condition 
thereof,  the  tract  of  ground  bounded  by 
Olive  street  on  the  west.  Twentieth  street 
on  the  south.  Prospect  avenue  on  the  east, 
and  the  line  of  the  Kansas  City  Belt  Line 
Railway  on  the  north,  in  Kansas  City,  Mis- 
souri. It  is  understood  by  the  clause  which 
follows  relative  to  subleasing  that  said 
Tebeau  shall  have  the  right  to  rent  the 
above-described  premises  to  others  for  oc- 
casional unobjectionable  entertainments. 
Said  Ridge  to  have  free  access  to  said 
premises  on  all  occasions.  Said  Tebeau 
shall  have  the  option  of  purchasing  said 
property  during  the  first  year  of  this  lease 
at  and  for  the  price  of  $30  per  front  foot  on 
Olive,  Wabash,  and  Prospect  streets,  during 
the  second  year  at  $33,  after  the  second 
year  and  until  the  fifth  year  at  $40  per  foot, 
and  between  the  fifth  and  tenth  year  at  and 
for  the  price  of  $50  per  front  foot  as  above 
measured  on  the  three  streets  frontage,  for 
the  period  of  ten  years  from  the  Ist  day  of 
January,  1902,  on  the  following  terms  and 
conditions,  to  wit:  For  the  use  and  rent 
thereof  the  said  Tebeau  hereby  promises  to 
pay  Thomas  S.  Ridge  or  to  his  order  $700 
per  year  for  the  first  five  years  and  $900  per 
year  for  the  next  five  years'  time  above 
stated,  and  to  pay  the  same  quarterly  at 
the  first  of  each  quarter;  that  he  will  not 
sublet  or  allow  any  other  tenant  to  come  in 
with  or  under  him  without  the  written  con- 
sent of  said  Thomas  S.  Ridge;  that  all  of  the 
property  of  said  Tebeau  on  said  premises, 
whether  subject  to  legal  exemption  or  not, 
shall  be  bound  and  subject  to  the  payment 
of  said  rents;  that  in  default  of   the   pay- 
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ment  of  any  quarterly  instalment  of  rent 
for  ten  days  after  the  same  is  due,  he  will, 
at  the  request  of  said  Ridge,  quit  and  ren- 
der to  him  the  peaceable  possession  thereof, 
but  for  this  cause  the  obligation  to  pay 
shall  not  cease;  and  finally  at  the  end  of 
the  term  he  will  surrender  to  said  Ridge, 
his  heirs,  or  assigns,  the  peaceable  posses- 
Bion  of  said  premises,  and  at  the  expiration 
of  said  lease  the  said  Tebeau  shall  have  the 
right  to  remove  from  said  grounds  all  build- 
ings erected  by  him  thereon,  upon  the  ex- 
press condition  of  his  having  paid  all  rents 
due  under  this  lease,  and  not  otherwise.  In 
witness  whereof,  the  parties  have  sub- 
scribed to  duplicate  copies  hereof,  to  be  re- 
tained by  each  party  hereto.' 

"That  said  agreement  was  duly  acknowl- 
edged by  the  plaintiff  on  the  23d  day  of 
January,  1905,  and  thereafter  duly  record- 
ed upon  the  records  of  the  recorder's  office 
of  Jackson  county,  Missouri,  at  Kansas 
City,  on  the  26th  day  of  January,  1905,  in 
Book  B.  No.  959,  at  page  14  of  said  records. 
That  defendant  Ridge  had  knowledge  that 
said  land  was  being  obtained  by  plaintiff  for 
a  baseball  park.  That  plaintiff  has  faith- 
fully complied  with  and  performed  all  the 
terms,  covenants,  and  agreements  contained 
in  said  agreement  and  binding  or  oblig- 
atory upon  him.  That  he  entered  upon 
the  said  land  under  said  agreement,  and 
made  valuable  and  permanent  improve- 
ments thereon.  That  the  defendant  Thomas 
S.  Ridge  insisted  upon  free  access  to  the 
grounds  and  games  as  one  of  the  conditions 
for  dealing.  That  on  or  about  July  31, 
1909,  plaintiff  exercised  the  option  of  pur- 
chasing the  property  described  in  the  said 
agreement,  and  elected  to  purchase  the 
same  according  to  the  terms  of  said  agree- 
ment, at  and  for  the  price  and  sum  of  $50 
per  front  foot,  as  measured  on  said  Olive, 
Prospect,  and  Wabash  streets,  it  being  the 
extension  of  said  Wabash  street  across  said 
tract  of  real  estate  between  said  Olive  and 
Prospect  streets,  in  Kansas  City,  Missouri, 
which  said  date,  namely,  July  31,  1909, 
being  the  time  of  the  exercise-  uf  the  said 
option  and  the  election  by  the  plaintiff  to 
purchase  said  property,  occurred  between 
the  fifth  and  tenth  year  of  the  period  of 
the  said  agreement  and  lease.  That  the 
amount  of  frontage  of  the  above-deBcribed 
real  estate  on  the  streets  named  in  the  said 
agreement,  to  wit,  Olive,  Wabash,  and  Pros- 
pect streets,  is  1,364  feet,  and  the  price 
thereof  fixed  by  the  said  agreement  at  the 
date  aforesaid  at  $50  per  front  foot,  as 
measured  on  the  said  streets,  is  $68,200. 
That  the  plaintiff  did  on  July  31,  1900,  con- 
currently with  and  as  part  of  the  trans- 
action of  exercising  his  said  option  and 
electing  to  purchase  said  real  estate  under 
L.R.A.1916C.  24 


and  according  to  the  terms  of  the  said  con- 
tract, tender  and  offer  to  pay  to  the  de- 
fendant Thomas  S.  Ridge  the  full  price  of 
the  said  real  estate,  to  wit,  the  sum  of  $68,- 
200,  in  lawful  money  and  legal  tender  of  the 
United  States,  and  did  thereupon,  and  as 
part  of  the  same  transaction,  notify  said 
Ridge  of  his  exercise  of  the  said  option  and 
his  election  to  purchase  said  land  and  of  his 
tender  and  offer  to  pay  said  purchase  price 
thereof,  and  thereupon  the  defendant 
Thomas  8.  Ridge  rejected  and  refused  to 
accept  the  said  tender,  and  failed  and  re- 
fused to  carry  out  the  terms  of  the  said 
contract,  and  denies  any  and  all  liability 
and  obligation  to  sell  or  convey  the  said 
real  property  under  the  terms  of  the  said 
agreement.  That  the  plaintiff  at  all  times 
from  and  after  the  said  date,  to  wit,  July 
31,  1909,  has  been  ready,  willing,  and  able 
to  purchase  and  pay  for  the  real  estate  ac- 
cording to  the  terms  of  said  contract,  and 
is  now  willing  and  desirous  of  so  doing,  and 
now  offers  to  pay  the  defendant  Thomas  S. 
Ridge  the  price  of  said  land  according  to 
the  terms  of  said  agreement,  and  does  now 
request  the  conveyance  of  the  said  real 
estate  to  him  according  to  the  terms  of 
said  agreement. 

"The  court  further  finds  that  the  defend- 
ant Effie  S.  Ridge  declines  and  refuses  to 
join  her  husband,  the  defendant  Thomas  S. 
Ridge,  in  any  conveyance  of  said  l,.nd  to  the 
said  plaintiff;  that  the  defendant  Thomas 
S.  Ridge  has  never  requested  his  wife,  the 
defendant  E£Be  S.  Ridge,  to  join  him  in  any 
such  conv^ance,  and  does  not  intend  to 
make  any  such  request  of  her;  that,  at  the 
time  of  the  making  of  the  agreement  afore- 
said, the  plaintiff  did  not  know  that  the  de- 
fendant Thomas  S.  Ridge  was  a  married 
man. 

"The  court  doth  further  find  and  declare 
that  the  agreement  in  the  plaintiff's  peti- 
tion mentioned  and  set  out  herein  ought  to 
be  specifically  performed  and  carried  into 
execution,  and  the  title  of  the  defendant 
Thomas  S.  Ridge  in  and  to  the  land  therein 
described,  conveyed,  or  devested  out  of  him 
and  invested  in  the  plaintiff." 

To  these  facts,  which,  as  found  by  the 
court,  were  fair  and  correct,  except  as  may 
be  discussed  later  on  in  the  opinion,  we  may 
add  that  in  February,  1906,  plaintiff  wrote 
defendant  and  requested  a  waiver  of  the 
provision  as  to  subletting,  or  rather  request- 
ed the  privilege  of  assigning  the  lease  to 
anothtf  party,  though  plaintiff  was  to  re- 
tain an  interest.  Defendant  wrote  to  plain- 
tiff on  February  3,  1906,  saying: 

"As  a  matter  of  course,  I  am  willing  to 
do  what  is  right  in  this  matter  and  will  not 
handicap  you  in  the  negotiatiiaui  con- 
templated." 
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To  this  letter  on  February  5,  1906,  plain- 
tiff wired  defendant  from  Chicago  tlius: 

"Do  not  understand  your  letter.  Wire 
my  expense  if  you  consent  to  my  subleasing 
park  to  purchasers  of  a  controlling  interest 
in  the  Kansas  City  Exhibition  Company." 

Defendant,  in  reply,  on  the  same  day 
wired  plaintiff: 

"If  you  will  waive  purchase  option  will 
consent  to  sublease." 

Plaintiff  wired  in  reply  thus: 

"Prefer  running  club  myself  to  waiving 
purchase  option.  If  I  dispose  of  control 
and  you  agree  to  sublease  will  increase 
rent  for  last  five  years  to  $1,200  per  year." 

Answering  this  by  wire,  defendant  said: 

"Purchase  option  provision  without  con- 
sideration, therefore  not  binding.  With 
this  understanding  only  would  I  consent  to 
sublease." 

In  answer  to  this,  plaintiff  wired  defend- 
ant: 

"Option  is  not  without  consideration. 
Will  not  agree  to  such  understanding.  Will 
you  consent  to  sublease  as  requested? 
Question  can  be  raised  when  option  is  exer- 
cised." 

This  exchange  of  telegrams  ended  negotia- 
tions till  July,  1900,  at  which  time  the 
tender  mentioned  in  the  findings  of  the 
court  was  made,  and  a  quitclaim  deed  of 
conveyance  was  prepared  and  tendered  to 
defendant  for  his  and  Mrs.  Ridge's  exe- 
cution, which  being  refused,  this  action  fol- 
lowed. 

There  are  but  few  disputed  questions  of 
fact  in  the  case;  the  insufficiency  of  the  evi- 
dence strenuously  urged  upon  us  by  defend- 
ant arising  for  tiie  major  part  from  alleged 
defects  in  the  option  clause  itself,  and  not 
from  any  very  serious  contradictions  in  the 
facts  shown  by  the  respective  parties  upon 
the  trial.  There  was  a  contradiction  as  to 
whether  plaintiff  had  Icnowledge,  when  the 
lease  was  signed,  of  the  fact  that  defendant 
had  a  wife.  Tliis  is  to  be  resolved  by  us 
upon  the  proof  just  as  the  learned  court 
nisi  resolved  it;  since  it  rests,  on  the  one 
side,  upon  the  sworn  oath  of  plaintiff  that 
he  was  ignorant  of  the  defendant's  do- 
mestic status,  and,  upon  the  other  side, 
upon  inferences  and  presumptions  that,  if 
lie  did  not  know  it,  he  ought  to  have  known 
it.  Since  inferences  are,  in  the  last  analy- 
sis, but  presumptions  of  a  milder  sort,  and 
since,  when  proof  steps  in,  a  presumption 
must  needs  fold  its  tent  and  steal  away, 
we  may  well  incline  in  logic  as  well  as  in 
law  to  the  findings  on  this  point  of  the 
court  below. 

The  proof  showed  that  at  the  next 
nearest  birthday  anniversary  defendactwas 
fifty  years  of  age  and  Mrs.  Ridge  was  forty- 
seven  ;  that  their  anniversaries  fell,  respec- 
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tively,  on  November  26,  1909,  and  Septem- 
ber 2,  1909.  So  that  the  defendant  is  two 
years,  nine  months,  and  six  days  older  than 
Mrs.  Ridge. 

If  other  facts  shall  become  important  dur- 
ing the  discussion  of  the  points  made,  we 
shall  state  them  in  the  opinion. 

Messrs.  Johnson  &  liucas,  for  defend- 
ants: 

The  petition  does  not  state  a  cause  of 
action,  because  it  does  not  allege  that  the 
appellant  was  the  owner  of  the  land  de- 
scribed. 

Anderson  v.  Gaines,  156  Mo.  664,  57  S. 
W.  726;  Gentry  v.  Rogers,  40  Ala.  442; 
Mallinckrodt  Chemical  Works  ▼.  Nenmicb, 
169  Mo.  388,  69  S.  W.  355;  20  Enc.  PI.  A 
Pr.  451;  Joseph  v.  Holt,  37  Cal.  250;  Wil- 
liams V.  Mansell,  19  Fla.  546;  Manton  v. 
Ray,  19  R.  I.  423,  36  Atl.  1125;  Bliss,  Code 
PI.  3d  ed.  S  438;  Eberhart  v.  Reister,  98 
Ind.  480;  Munchow  v.  Munchow,  96  Mo. 
App.  553,  70  8.  W.  386;  Weil  v.  Greene 
County,  69  Mo.  281;  Frazer  v.  Roberts,  32 
Mo.  457;  Welch  v.  Bryan,  28  Mo.  30;  State 
ex  rel.  Reid  v.  Griffith,  63  Mo.  545 ;  Hart  v. 
Harrison  Wire  Co.  91  Mo.  414,  4  S.  W. 
123;  Andrews  v.  Lynch,  27  Mo.  169;  Train- 
er V.  Sphalerite  Min.  Co.  243  Mo.  359,  148 
S.  W.  70,  Ann.  Cas.  191 3C,  949;  Sexton  t. 
Metropolitan  Street  R.  Co.  245  Mo.  254, 
149  S.  W.  21;  Wells  v.  Covenant  Mut.  Ben. 
Asso.  126  Mo.  630,  29  S.  W.  607. 

The  decree  is  erroneous  on  the  face  of  the 
record. 

Baldwin  v.  Whaley,  78  Mo.  186;  Needles 
V.  Ford,  167  Mo.  495,  67  S.  W.  240;  Schnei- 
der V.  Patton,  176  Mo.  684,  75  S.  W.  155; 
Roden  v.  Helm,  192  Mo.  71,  90  S.  W.  798. 

The  finding  and  judgment  of  the  court  is 
contrary  to  the  evidence. 

1  Page,  Contr.  g  41;  Turner  v.  Mellier,  59 
Mo.  626;  Mers  v.  Franklin  Ins.  Co.  68  Mo. 
127;  Warren  v.  Castello,  109  Mo.  344,  32 
Am.  St.  Rep.  669,  19  S.  W.  29;  HoUmann 
V.  Conlon,  143  Mo.  369,  45  S.  W.  275;  Daly 
V.  Carthage,  143  Mo.  App.  564,  128  S.  W. 
266;  Davis  v.  Petty,  147  Mo.  374,  48  S.  W. 
944;  Elliott  v.  Delaney,  217  Mo.  14,  116  S. 
W.  494;  Richardson  v.  Hardwick,  106  U.  S. 
252,  27  L.  ed.  145,  1  Sup.  Ct.  Rep.  213; 
Philpot  V.  Gruninger,  14  Wall.  570,  20  L. 
ed.  743;  Boston  &  M.  R.  Co.  v.  Bartlett,  3 
Cush.  224;  Chicago  &  G.  E.  R.  Co.  v.  Dane, 
43  N.  Y.  240;  Brown  v.  San  Francisco  Sav. 
Union,  134  Cal.  448,  66  Pac.  592;  Martin  v. 
Condrey,  13  Cal.  App.  618,  110  Pac.  457; 
Gordon  v.  Darnell,  5  Colo.  302,  2  Mor.  Min. 
Rep.  220;  Ford  v.  Euker,  86  Va.  75,  9  f?.  E. 
500;  Houtz  V.  Hellman,  228  Mo.  655,  128 
S.  W.  1001 ;  Gottfried  v.  Bray,  208  Mo.  652, 
106  S.  W.  639;  Cady  v.  Straus,  97  Va.  707, 


Digitized  by 


Google 


TEBEAU  ▼.  RIDGE. 


371 


34  S.  E.  615;  Kirby-Carpenter  Co.  ▼.  Bur- 
-ett,  75  C.  C.  A.  437,  144  Fed.  635. 

The  attempt  to  deduct  from  the  purchase 
price  some  supposed  value  of  an  inchoate 
right  of  dower  has  been  condemned  by  this 
court  in  the  Aiple-Hemmelmann  Real 
Estate  Co.  v.  Spelbrink,  211  Mo.  671,  111  8. 
W.  480,  14  Ann.  Cas.  652. 

Messrs.  Hadlc,v,  Cooijcr,  Necl,  &  Wil- 
son, Boyle  &  Priest,  and  Scarritt,  Scar- 
rltt,    Jones,   &   Miller,   for   plaintiff: 

It  is  not  incuml)ent  upon  the  plaintiff  to 
affirmatively  allege  or  show  that  defendant 
is  able  to  perform,  nor  is  it  incumbent  upon 
plaintiff  to  show  what  title  defendant  has, 
or  that  he  has  any. 

Saver  v.  Devore,  99  Mo.  446,  13  S.  W. 
201;  Pomeroy  v.  Fullerton,  113  Mo.  440,  21 
S.  W.  19. 

Specific  performance  of  an  optional  agree- 
ment to  sell  real  estate  will  be  enforced  by 
a  court  ot  equity. 

Kirkpatrick  v.  Pease,  202  Mo.  471,  101 
S.  W.  651;  .\ipIe-Hemmelmann  Real  Estate 
Co.  r.  Spelbrink,  211  Mo.  671,  111  S.  W. 
480,  14  Ann.  Cas.  652;  Woodbury  v.  Gard- 
ner, 77  Me.  68;  Couch  v.  McCoy,  138  Fed. 
696;  Watts  V.  Kellar,  5  C.  C.  A.  394,  12  U. 
S.  App.  274,  56  Fed.  1. 

Where  an  agreement  is  drawn  by  one  of 
the  parties  thereto,  it  is  to  be  construed 
most  strongly  against  the  one  that  drew  it. 

American  Surety  Co.  v.  Pauly,  170  U.  S. 
133,  42  L.  ed.  977,  18  Sup.  Ct.  Rep.  652; 
Wilson  V.  Cooper,  95  Fed.  625;  Hurley  v. 
Fidelity  &  D.  Co.  95  Mo.  App.  88,  68  S.  W. 
958. 

The  making  of  the  lease  and  the  things 
therein  required  to  be  performed  by  the 
lessee,  such  as  the  payment  of  rent,  are  a 
sufficient  consideration  for  an  option  to  pur- 
chase expressed  in  the  lease. 

Jones,  Land,  k  1.  %  387;  18  Am.  k  Eng. 
Enc.  Law,  2d  ed.  631;  Souffrain  v.  Mc- 
Donald, 27  Ind.  269;  Hayes  v.  O'Brien,  149 
III.  403,  23  L.R.A.  555,  37  N.  E.  73;  Re 
Hunter,  1  Edw.  Ch.  1;  Stansbury  v.  Fring- 
er,  11  Gill  &  J.  149;  24  Cyc.  1021;  Monihon 
V.  Wakelin,  6  Ariz.  225,  56  Pac.  735;  Mc- 
Cormiek  v.  Stephany,  61  N.  J.  Eq.  208,  48 
Atl.  23;  Pearson  v.  Millard,  160  K.  C.  303, 
63  S.  E.  1033;  Tilton  v.  Sterling  Coal  & 
Coke  Co.  28  Utah,  173,  107  Am.  St.  Rep. 
689,  77  Pac.  738. 

Upon  the  court  ordering  specific  perform- 
ance by  defendant  Thomas  Ridge,  plaintiff 
is  entitled  to  a  diminution  of  the  purchase 
price,  for  Ridge's  wife  refuses  to  convey  or 
relinquish  her  inchoate  right  of  dower. 

Aiple-Hemmelmann    Real    Estate    Co,    t. 
Spelbrink,  211   Mo.  671,  111  S.  W.  480,  14 
Ann.  Cas.  652. 
L.R.A.1915C. 


Farls,  J.,  delivered  the  opinion  of  the 
court : 

I.  Three  contentions  are  made  by  defend- 
ant and  one  by  plaintiff  in  the  cross  appeals 
before  us.  Defendant,  carrying  upon  his 
appeal  the  weightier  burden,  strenuously 
urges:  (a)  That  the  plaintiff's  petition 
does  not  state  a  cause  of  action;  (b)  that 
there  was  no  consideration  for  the  option 
to  purchase,  contained  in  the  lease;  and 
(c)  that  the  evidence  adduced  does  not  war- 
rant the  decree  entered  below.  Plaintiff, 
while  perforce  expressing  his  contemplated 
acquiescence,  should  this  court  hold  against 
him,  yet  urges  with  much  earnestness  that 
he  is  entitled  to  have  the  purchase  price  of 
the  land  in  dispute  diminished  by  the 
present  value  of  the  outstanding  inchoate 
dower  of  defendant's  wife  therein.  Three  of 
these  contentions  go  to  the  question  wheth- 
er there  should  be  a  decree  at  all  in  favor  of 
plaintiff;  the  other  concerns  itself  alone 
with  the  contents  of  that  decree.  We  will 
discuss  them  in  the  order  stated. 

II.  The  petition  on  which  the  case  was 
tried  did  not  aver  in  apt  terms  that  defend- 
ant Thomas  S.  Ridge  was,  at  the  time  of  the 
bringing  of  the  suit,  the  owner  of  the  land, 
conveyance  of  which,  through  a  decree  for 
specific  performance,  is  here  sought;  but 
there  was  set  out  in  full  in  the  petition  the 
instrument  of  lease,  which  contained  the 
option  to  purchase.  No  demurrer  was  filed 
by  defendant,  nor  even  an  objection  made 
to  the  introduction  of  any  evidence  in  the 
beginning  of  the  trial;  nor  was  any  atten- 
tion whatever  paid  to  such  alleged  defect, 
till  by  a  motion  in  arrest  there  was  urged 
by  defendant,  as  a  reason  for  the  arrest  of 
judgment,  this,  among  other  things;  to  wit, 
"because  the  position  (sic)  does  not  state  a 
cause  of  action."  We  know,  of  course,  that 
the  error  noted  i«  either  stenographical  or 
typographical. 

The  most  casual  examination  of  the 
record  discloses  that  both  parties  treated 
the  case  upon  the  trial  as  if  the  petition  did 
state  that  defendant  owned  the  property; 
such  ownership  was  admitted  in  the  testi- 
mony of  the  defendant  himself,  and  mani- 
festly this  fact  throughout  the  trial  was 
regarded  by  both  sides  as  a  thing  conceded. 
Nor  is  any  contention  now  being  urged  by 
defendant  that  he  did  not  in  fact  own  the 
land.  He  and  his  wife  both  swear  that  he 
owned  it;  but  while  the  proof,  without  ob- 
jection, expressly  showed  such  ownership, 
the  petition  did  not  expressly  aver  it.  If 
there  were  au^t  of  substance  in  the  con- 
tention of  learned  counsel  for  defendant  in 
this  behalf,  if  their  position  were  not 
bottomed  upon  sheer,  bald  technicality,  or 
even  if  they  had  in  a  timely  way  lodged  ob- 
jections to  the  petition,  we  might  pause  to 
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examine  it  more  carefully.  But  their  at- 
titude upon  the  trial  regarded,  in  that  they 
tried  this  case  in  every  respect  as  if  the 
averment  now  contended  for  had  been  in  the 
petition,  and  the  fact  that  they  are  in  no 
manner  hurt,  lead  us  to  consider  as  apposite 
what  was  said  by  Gantt,  J.,  in  Sawyer  v. 
Wabash  R.  Co.  156  Mo.  loc.  cit.  476,  57  S. 
W.  110:  "The  parties  may  try  the  case 
as  if  the  omitted  averment  was  in  the 
petition  or  other  pleading,  and  it  is  perfect- 
ly competent  for  the  court,  even  after  ver- 
dict, to  amend  in  accordance  with  the 
proofs.  In  this  case  it  would  have  been  en- 
tirely proper  for  the  court,  in  aid  of  the 
verdict,  to  have  permitted  the  petition  to 
have  been  amended,  if  defective,  and,  as  all 
the  facts  are  before  this  court,  we  will,  if 
necessary,  treat  it  as  amended.  Darrier  r. 
Darrier,  58  Mo.  222.  Our  statute  of  amend- 
ments is  very  broad,  and  we  are  forbidden 
to  reverse  any  judgment  'for  omitting  any 
allegation  or  averment  without  proving 
which  the  triers  of  the  issue  ought  not  to 
have  given  such  a  verdict.'  Rev.  Stat.  1889, 
§  2113;  Seckinger  v.  Fhilibert  k  J.  Mfg.  Co. 
129  Mo.  loc.  cit.  598,  31  S.  W.  957;  Grove  v. 
Kansas  City,  75  Mo.  672;  Thompson  v. 
Kessel,  30  N.  Y.  383.  This  doctrine  finds 
abundant  support  in  the  decisions  of  this 
court  construing  the  statute.  We  are  cited 
to  a  case  in  New  York  which  illustrates  the 
exact  point  now  under  discussion.  In  Row- 
land V.  Sprouls,  66  Hun,  635,  50  N.  Y.  S.  R. 
921,  21  N.  Y.  Supp.  895,  a  material  alle- 
gation of  insolvency  had  been  omitted,  and 
it  was  urged  by  appellant  that  it  was  in- 
dispensable, but  the  court  said  that  'the 
evidence,  which  was  admitted  without  ob- 
jection, abundantly  established  the  insolv- 
ency of  the  mortgagor.  The  complaint 
could  have  been  amended  by  the  trial  court, 
if  an  amendment  was  necessary,  for  it 
would  not  have  changed  the  nature  of  the 
action.  It  is  not  necessary  to  send  the  case 
back  for  the  purpose  of  amending  the  com- 
plaint. That  may  be  done  by  the  appellate 
court.  .  .  .  The  course  of  the  trial  was 
the  same  as  if  the  complaint  had  contained 
the  needed  allegation,  so  that  the  defendant 
was  neither  misled  nor  prejudiced  by  the 
omission.'  All  of  which  applies  as  well  to 
this  case.  It  is  perfectly  plain  that  the 
omission  to  state  defendant  had  not  paid 
this  money  to  the  other  subscribers  in  no 
manner  prejudiced  the  defendant." 

This  doctrine  is  at  least  salutary,  and 
makes  for  more  expeditious  justice,  to  the 
great  hurt  it  may  be  to  att^uated  techni- 
cality, which,  however,  is  not  now  to  be 
viewed  with  such  a  friendly  face  as  in  days 
of  yore.  Likewise  it  is  in  consonance  with 
what  we  conceive  to  be  both  the  letter  and 
the  spirit  of  the  statute  of  jeofails  ( $  2119, 
L.R.A.1916C. 


Rev.  Stat.  1909),  which  statute,  in  ad- 
dition to  the  apposite  provisions  in  the  8th 
and  9th  subdivisions  thereof,  furthermore 
forbids — ^not  so  appositely  mayhap,  but 
nevertheless  forbids — us  to  reverse  a  case 
"for  any  other  default  ...  of  the 
parties,  or  of  their  attorneys,  by  which 
neither  party  shall  have  been  prejudiced." 
To  the  same  general  import  and  intent  like- 
wise are  the  provisions  of  $  2082,  Rev.  Stat. 
1909. 

Besides  this  there  are  cases  from  other 
jurisdictions  which  seem  to  hold  that  the 
vendee  does  not  need  to  offer  proof  of  the 
vendor's  title;  the  fact  that  the  vendor  as- 
sumed to  sell  raised  the  presumption  of 
title,  naught  else  appearing.  Prince  v. 
Bates,  19  Ala.  106;  Gartrell  v.  Stafford,  12 
Neb.  545,  41  Am.  Rep.  767,  11  N.  W.  732. 
In  this  view  the  setting  out  in  the  petition 
in  hose  verba  of  the  paper  containing  the 
option  to  buy  was  a  sufficient  compliance 
with  any  requirement  to  plead  ownership  in 
the  defendant.  We  disallow  this  conten- 
tion. 

III.  Was  there  any  consideration  to  sup- 
port this  option?  Upon  this  phase  of  the 
case  defendant  contends  most  earnestly 
that  there  was  not.  The  point  is  confessed- 
ly troublesome  and  fairly  close.  Some  one 
or  two  facts  from  the  record  may  help  us 
to  determine  this  vexing  point,  viz.,  defend- 
ant himself  wrote  the  instrument  of  ground 
lease  which  contained  the  option  about 
which  this  action  turns,  and  both  plaintiff 
and  defendant  a^ee  that  the  option  to  buy 
upon  the  very  terms  and  within  the  very 
time  in  said  instrument  set  out  was  to  be 
a  part  of  the  lease.  So  much  upon  the  lat- 
ter point  is  said  in  full  knowledge  of  the 
rule  that,  where  parties  have  reduced  their 
contracts  to  writing,  conversations  chang- 
ing their  written  agreements,  in  the  absence 
of  fraud  averred,  are  no  more  to  be  received 
or  heeded  in  equity  than  in  a  suit  at  law. 

But  the  point  is  stressed  by  learned  coun- 
sel for  defendant  that,  while  the  option  to 
sell  was  a  part  of  the  ground  lease  instru- 
ment, it  was  not  "an  integral  part"  thereof. 
If  by  integral  part  counsel  mean  an  homo- 
geneous part,  dovetailing  in  logical  precision 
and  grammatical  and  rhetorical  construc- 
tion with  what  preceded  and  with  what  fol- 
lowed it,  then  the  point  is  well  taken.  But 
since  the  defendant  wrote  it,  and  is  there- 
fore to  have  invoked  against  him  for  that 
fact  a  more  strict  and  harsh  construction, 
and  since  it  is  all  contained  in  a  single 
document  executed  by  the  same  signing  and 
at  the  same  time,  we  do  not  think  the  case 
should  break  solely  upon  the  fact  that  it  is 
lacking  in  the  setting  in  which  we  find  it, — 
finished  completeness.     For  "integral,"  the 
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books  say,  means  "lacking  nothing  of  com- 
pleteness."    Webster's  Diet. 

Touching  an  option  to  buy  made  by  the 
vendor  to  his  lessee  and  contained,  as  here, 
in  a  lease  and  sought  to  be  exercised  only 
in  the  last  weelc  of  a  ten-year  period,  Jus- 
tice Field  of  the  United  States  Supreme 
Court,  in  the  case  of  Willard  v.  Tayloe,  8 
Wall.  loc.  cit.  664,  19  L.  ed.  603,  said:  "The 
covenant  in  the  lease  giving  the  right  or 
option  to  purchase  the  premises  was  in  the 
nature  of  a  continuing  offer  to  sell.  It  was 
a  proposition  extending  through  the  period 
of  ten  years,  and,  being  under  seal,  must  be 
regarded  as  made  upon  a  sufficient  con- 
sideration, and  therefore  one  from  which  the 
defendant  was  not  at  liberty  to  recede. 
When  accepted  by  the  complainant  by  his 
notice  to  the  defendant,  a  contract  of  sale 
between  the  parties  was  completed.  .  .  . 
This  contract  is  plain  and  certain  in  its 
terms,  and  in  its  nature,  and  in  the  cir- 
cumstances attending  its  execution,  appears 
to  be  free  from  objection.  The  price  stipu- 
lated for  the  property  was  a  fair  one.  At 
the  time  its  market  value  was  under  $16,- 
000,  and  a  greater  increase  than  one  half  in 
value  during  the  period  of  ten  years  could 
not  then  have  been  reasonably  anticipated." 

In  the  cases  of  Tilton  v.  Sterling  Coal  & 
Coke  Co.  28  Utah,  173,  107  Am.  St.  Rep. 
689,  77  Pac.  758,  and  Page  v.  Martin,  46  N. 
J.  Eq.  585,  20  Atl.  46,  the  options  to  buy 
were  contained  in  the  leases,  and  except  for 
physical  juxtaposition,  as  here  in  the  in- 
stant case  also,  such  options  were  no  more 
"integral  parts"  of  the  leases  than  is  the 
one  here.  The  consideration  mentioned  in 
the  above  cases  did  not  expressly  nor  by 
any  implication  refer  to  the  option  or  in- 
clude it,  nor  was  it  syntactically  included, 
though  physically  it  was  in  the  same  instru- 
ment. In  both  cases  it  was  an  integral  part, 
in  that  it  was  a  part  of  the  whole  or  entire 
instrument  of  lease,  but  homogeneity  was 
there,  as  here,  utterly  lacking.  Yet  it  waa 
said  by  Garrison,  J.,  quoting  from  the 
earlier  case  of  Hawralty  v.  Warren,  18  N. 
J.  Eq.  124,  90  Am.  Dec.  613:  "It  is  now 
well  settled  that  an  optional  agreement  to 
convey,  without  any  covenant  or  obligation 
to  convey  and  without  any  mutuality  of 
remedy,  will  be  enforced  in  equity  if  it  is 
made  upon  proper  consideration,  or  forms 
part  of  a  lease  or  other  contract  between  the 
parties  that  may  be  a  true  consideration  for 
it."  Page  V.  Martin,  46  N.  J.  Eq.  loc.  cit. 
693.  20  Atl.  48. 

We  are  fully  convinced  that,  when  an  op- 
tion to  purchase  is  contained  in  a  lease,  the 
payment  of  the  stipulated  rent  reserved  is 
a  sufficient  consideration  for  the  agreement 
to  convey,  and  that  such  option  is  a  con- 
tinuing offer  to  sell  at  the  price  named  up ' 
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to  the  end  of  the  period  therein  limited,  so 
that  the  offer  may  not  be  withdrawn  with- 
in such  period  without  the  consent  of  the 
vendee.  This  view,  in  our  opinion,  is  borne 
out  and  upheld  fully  by  the  above  cases  as 
well  as  by  the  well-nigh  universal  holding 
of  the  cases  and  by  the  language  of  the  text- 
books. McCormick  v.  Stephany,  61  N.  J. 
Eq.  208,  48  Atl.  26;  Stansbury  v.  Fringer, 
11  Gill  &  J.  149;  Souffrain  t.  McDonald,  27 
Ind.  269;  Hayes  v.  O'Brien,  149  III.  403,  23 
L..R.A.  556,  37  N.  E.  73;  24  Cyc.  1021; 
Jones,  Land.  &  T.  §  387;  18  Am.  &,  Eng. 
Ene.  Law,  631;  Willard  v.  Tayloe,  8  Wall. 
657,  19  L.  ed.  601;  De  Rutte  v.  Muldrow, 
16  Cal.  505;  Corson  v.  Mulvany,  49  Pa.  88, 
88  Am.  Dec.  485. 

On  the  other  hand,  the  Missouri  cases 
cited  by  learned  counsel  for  defendant  do 
not,  in  our  view,  bear  out  their  contention 
upon  this  point.  A  fair  riaunU  of  the  cases 
(largely  from  plaintiff's  brief,  but  with 
emendations  of  our  own)  follows: 

The  first  case  (Mers  v.  Franklin  Ins.  Co. 
68  Mo.  127)  was  a  suit  upon  an  insurance 
policy,  and  the  question  was  whether  or  not 
plaintiff  had  title  to  the  property  which 
was  burned.  In  an  attempt  to  show  title, 
plaintiff  exhibited  a  lease  and  also  an  op- 
tion to  buy.  It  was  not  proved  or  claimed 
that  the  lease  and  the  option  were  in  any 
way  connected,  nor  had  the  option  to  pur- 
chase ever  been  exercised.  It  was  therefore 
held  that  plaintiff  failed  to  show  sufQcient 
title  to  maintain  the  action  upon  the  in- 
surance policy. 

The  next  case  (Davis  v.  Petty,  147  Mo. 
374,  48  S.  W.  944)  was  one  where  de- 
fendant entered  into  a  contract  with  plain- 
tiff for  the  sale  of  the  west  half  of  certain 
land  for  $640,  and  further  agreed  that, 
whenever  plaintiff  paid  him  a  like  sum,  he 
would  convey  to  him  the  east  half  of  the 
same  land.  This  contract  was  made  Au- 
gust 4,  1888.  There  was  not,  as  there  is  in 
the  instant  case,  any  time  fixed  within  which 
the  option  was  to  be  exercised.  It  was  not 
until  December,  1894,  more  than  six  years 
after  this  contract  was  made,  that  plain- 
tiff took  any  steps  toward  exercising  the 
option  contained  in  said  contract.  In  the 
meantime,  defendant,  the  owner,  had  made 
valuable  improvements  on  the  land,  costing 
more  than  the  sale  price  mentioned  in  the 
option.  These  improvements  by  defendant 
Were  made  with  plaintiff's  knowledge,  but 
he  said  nothing,  nor  gave  any  indication 
that  he  was  ever  going  to  exercise  his  op- 
tion to  buy.  The  court  held  that,  under  all 
the  circumstances  of  the  case,  the  option 
contract  had  been  abandoned  by  the  par- 
ties, and  that  plaintiff  had  been  guilty  of 
laches  in  exercising  his  option.    Specific  per- 
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formance  was  therefore  denied.     There  was 
no  lease  in  that  case. 

In  the  next  case  (Warren  v.  Castello,  109 
Mo.  343,  32  Am.  St.  Rep.  669,  19  S.  W.  30) 
one  Mreen  in  1884  had  given  Warren,  plain- 
tiff, an  agreement  to  sell  her  certain  land 
for  $2,000  before  March  1,  1889.  No  tender 
or  demand  was  made  during  the  life  of 
Mreen,  but  after  his  death  a  demand  and 
tender  was  made  to  his  executrix.  It  was 
held  that  plaintiff,  being  a  married  woman, 
was  not  capable  of  making  a  contract,  and 
that  there  was  no  consideration  whatever 
for  the  option.  There  was  a  lease  men- 
tioned in  this  case,  but  there  was  not,  and 
could  not  be,  any  claim  that  the  lease  was 
a  consideration  for  the  option,  because  the 
lease  was  made  long  prior  to  the  giving  of 
the  option,  and  plaintiff  was  in  possession 
at  that  time  under  the  lease.  The  option 
agreement  stood  alone,  and  no  consideration 
was  mentioned  in  it,  and  none  was  proved. 
Pertinent  to  our  point  here  in  issue,  the 
above  case  holds:  "The  principle  on  which 
this  seeming  exception  is  based  is  that  the 
bond  or  conditional  covenant  to  convey  up- 
on the  option  of  the  lessee  or  vendee  is  a 
continuing  offer  on  the  part  of  the  vendor 
or  owner,  tmtil  accepted  within  the  time  and 
on  the  terms  limited  in  the  option,  and 
when  accepted  it  becomes  a  valid  agreement, 
supported  by  mutual  promises  of  competent 
parties.  Willard  v.  Tayloe,  8  Wall.  557,  19 
L.  ed.  501;  Boston  ft  M.  K.  Co.  v.  Bartlett, 
3  Cush.  224;  Welchman  v.  Spinks,  5  L.  T. 
N.  S.  385;  Old  Colony  R.  Corp.  v.  Evans,  6 
Gray,  25,  66  Am.  Dec.  394;  Waterman,  Spec. 
Perf.  $  200." 

The  next  case  (Elliott  v.  Delaney,  217 
Mo.  14,  116  S.  W.  494)  was  a  suit  in  eject- 
ment. An  option  to  buy  figured  in  this 
case,  but  the  question  of  consideration  did 
not  arise.  In  fact,  it  was  conceded  by  the 
court  that  there  was  a  consideration  for  the 
option,  and  that  the  same  was  valid.  This 
case  was  reversed  and  remanded  on  the 
ground  that  the  decree  entered  by  the  court 
did  not  conform  to  the  pleadings  in  an  eject- 
ment suit. 

The  next  case  cited  by  counsel  for  Mr. 
Ridge  is  Hollmann  v.  Conlon,  143  Mo.  360, 
45  S.  W.  275.  In  that  case  there  was  a 
contract  of  sale  rather  than  an  option,  and 
no  lease  was  involved.  Specific  performance 
was  denied  because  plaintiff  had  not  acted 
within  the  time  specified  in  the  contract  of 
sale,  nor  had  he  offered  to  pay  the  full  pur- 
chase price. 

It  follows,  we  think,  that  this  contention 
of  the  defendant  is  not  well  taken. 

IV.  With  the  contention  that  the  evidence 
does  not  warrant  the  decree  or  any  decree 
here  for  plaintiff,  we  are  likewise  unable 
to  agree.  Since  this  case  sounds  in  equity 
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the  findings  of  the  learned  trial  judge,  sit- 
ting below  as  a  chancellor,  are  not  binding 
upon  us,  but  persuasive  merely;  we  have 
gone  into  this  point  carefully.  We  set  out 
in  the  statement  the  facts  as  we  gather 
them  and  find  them  from  the  record,  and 
we  are  convinced  that  there  is  enough  evi- 
dence to  fully  sustain  a  decree  of  specific 
performance,  and  that  in  so  holding  the 
trial  judge  did  not  err.  It  would  subserve 
no  useful  purpose  to  set  out  again  these 
facts;  it  would  be  but  to  eat  up  space.  We 
may  give  passing  notice  to  the  contention 
of  defendant  that,  in  the  finding  of  facts 
made  by  the  trial  judge,  more  was  found 
than  was  pleaded.  We  do  not  think  that  the 
record  bears  out  this  contention  in  the 
sense  that  the  court  below  so  found  any 
vital  facts.  Some  of  the  things  the  learned 
trial  court  is  charged  with  having  thus 
found  without  justification  from  either  the 
petition  or  the  proof  arise  as  matters  of 
law  from  the  allegations  of  the  petition 
( e.  g.,  that  plaintiff  had  no  adequate  remedy 
at  law)  ;  others  are  immaterial,  or  worse 
(e.  g.,  that  the  court,  absent  an  allegation 
to  this  effect  in  the  petition,  yet  found  that 
the  land  was  to  be  used  for  a  baseball  park ) . 
But  we  only  mention  these  things  as  an  evi- 
dence that  we  saw  them,  since  this  is  an 
equity  case,  and  therefore  to  be  tried  in  a 
broad  sense  de  novo  here,  and  since  we  are 
not  bound  to  follow  the  learned  chancellor 
below,  unless  we  find  that  he  was  correct. 
So  if  he  made  findings  outside  both  plead- 
ings and  proof,  and  yet  there  is  enough  in 
the  case  and  in  the  pleadings  and  proof 
to  justify  us  in  upholding  his  decree  gen- 
erally, is  there  any  rule  of  law  which  for- 
bids us  to  do  sot  We  think  not,  and  con- 
clude that  a  decree  for  specific  performance 
was  fully  justified  by  the  pleadings  and 
proof.  We  cannot  say,  as  a  matter  of  law, 
that  an  acceptance  of  a  contract  to  sell  in 
July,  1909,  at  $60  a  foot,  the  identical  land 
upon  which  in  1902  defendant  fixed  a  value 
of  only  $30  a  foot,  is  overreaching  or  un- 
just or  unconscionable;  a  fortiori  where 
the  lowest  and  the  middle  and  the  highest 
prices  were  all  of  the  defendant's  own  fix- 
ing; nor  do  we  understand  that  this  is 
urged  by  defendant.  It  follows  that  a  de- 
cree for  specific  performance  was  proper. 

V.  Which  brings  us  to  a  discussion  of 
the  plaintiff's  cross  appeal,  and  requires  us 
to  ascertain,  if  we  can,  what  sort  of  de- 
cree should  be  entered.  Should  we  affirm 
the  case  without  diminution  of  price  for 
the  outstanding  inchoate  dower  of  Mrs. 
Ridge,  leaving  plaintiff  to  his  action  at  law 
for  relief,  if  any  he  has,  or  will  ever  have 
upon  the  facts  here,  or  should  we  decree  or 
order  a  decree  for  plaintiu  after  diminish- 
ing the  purchase  price  agreed  to  be  paid  by 
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the  yalue  of  Hrs.  Ridge's  inchoate  dower, 
fignred  upon  one  third  oi  such  actual  pur- 
chase price? 

As  to  certain  facts  of  debatable  value,  but 
held  in  some  of  the  cases  to  be  of  prime  im- 
portance, we  may  state  aa  a  foreword  that 
the  court  below  found,  as  the  facts  fully 
warranted  him  in  doing,  that  plaintiff, 
when  he  made  the  lease  and  got  the  op- 
tion in  dispute,  did  not  know  that  defend- 
ant was  married.  It  also  appears  that  de- 
fendant had  not  requested,  pric»r  to  his  re- 
fusal to  convey  the  land  to  plaintiff,  and  did 
not  intend  to  request,  Mrs.  Ridge,  his  wife, 
to  sign  any  conveyance  of  this  land  to  plain- 
tiff. Lest  undue  importance  be  attached  to 
legal  rules  growing  out  of  the  absence  of 
plaintiff's  lack  of  information  as  to  the  de- 
fendant's domestic  status,  we  concede,  in 
passing,  that  such  ignorance  can  in  no  wise 
affect  the  interest  of  Mrs.  Ridge  herself,  nor 
can  she  be  required,  by  any  decree  we  can 
make  or  order,  to  convey  her  dower.  These 
things  can  go  only  to  matters  of  good  faith, 
as  such  may  affect  the  plaintiff  and  the  de- 
fendant. 

There  is  no  unanimity  of  decision  on  this 
question  of  diminution  of  purchase  price. 
The  cases  are  in  much  confusion  and  irrec- 
oncilable contrariety.  Three  views  prevail: 
(1)  The  purchaser  is  entitled,  as  against  in- 
choate dower,  to  have  the  purchase  price 
diminished  by  such  sum  as  represents  the 
present  value  of  the  wife's  contingent  in- 
terest, estimated  by  the  tables  of  mortality 
and  by  the  statute  of  present  values  of  es- 
tates less  than  a  fee  (Springle  v.  Shields, 
17  Ala.  296;  Martin  v.  Merritt,  57  Ind.  34, 
26  Am.  Rep.  45;  Noecker  v.  Wallingford, 
133  Iowa,  605,  111  N.  W.  37;  Bostwick  v. 
Beach,  103  N.  Y.  414,  9  N.  E.  41;  Davis 
▼.  Parker,  14  Allen,  94;  Walker  y.  Kelly, 
91  Mich.  212,  51  N.  W.  934;  Woodbury  v. 
Luddy,  96  Mass.  1,  92  Am.  Dec.  731;  San- 
bom  V.  Nockin,  20  Minn.  178,  Oil.  163; 
Wannamaker  v.  Brown,  77  S.  C.  64,  57  S. 
E.  665;  Wright  v.  Young,  6  Wis.  127,  70 
Am.  Dec.  453),  and  in  New  Jersey,  when 
refusal  of  the  wife  to  convey  is  fraudulent- 
ly brought  about  (Young  v.  Paul,  10  N.  J. 
Eq.  401,  64  Am.  Dec.  456) ;  (2)  the  view 
that  the  decree  of  the  court  may  permit 
the  vendee  to  retain  one  third  of  the  pur- 
chase price  as  an  indemnity  until  the  wife 
die  or  convey  (Springle  v.  Shields,  17  Ala. 
295;  Bradford  v.  Smith,  123  Iowa,  41,  98 
N.  W.  377);  and  (3)  the  view  that  the 
vendee  shall  have  no  abatement  of  the 
agreed  purchase  price  on  account  of  the 
wife's  refusal  to  relinquish  her  inchoate 
dower,  on  the  ground  usually  that  such 
akatement  would  serve  to  put  upon  the  wife 
unfair  coercion  to  relinquish  a  right  given 
t«  her  by  law  (Barbour  v.  Hlckey,  2  App. 
L.R.A.1915C. 


D.  C.  207,  24  L.R.A.  763;  Cowan  v.  Kane, 
211  111.  672,  71  X.  E.  1097;  McCormick  v. 
Stephany,  57  N.  J.  Eq.  257,  41  Atl.  840), 
unless  wife's  refusal  was  fraudulently  col- 
lusive with  husband,  in  which  case  rule  in 
New  Jersey  is  contra  (Roos  v.  Lock  wood, 
59  Hun,  181,  13  N.  Y.  Supp.  128;  Riesz's 
Appeal,  73  Pa.  485;  Graybill  v.  Brugh,  89 
Va.  895,  21  L.R.A.  133,  37  Am.  St.  Rep. 
894,  17  S.  E.  558;  Aiple-Hemmelmann  Real 
Estate  Co.  v.  Spelbrink,  211  Mo.  671,  111 
S.  W.  480,  14  Ann.  Cas.  652). 

The  last  holding  in  this  state  was  in  the 
Spelbrink  Case,  supra,  where,  by  a  divided 
court  of  three  to  four,  it  was  held  by  the 
majority  opinion  that  the  vendee  might,  if 
he  so  wishes,  take  the  title  of  the  husband 
at  the  original  agreed  purchase  price,  un- 
diminished by  the  inchoate  dower  of  the 
wife,  but  that  nothing  was  to  be  ruled,  so 
as  to  forbid  the  vendee  from  suing  for  his 
damages  by  reason  of  the  outstanding  in- 
choate dower  of  the  wife.  In  the  Spelbrink 
Case  plaintiff  knew  that  the  defendant  had 
a  wife,  and  the  option  provided  for  a  war- 
ranty deed.  In  the  instant  case  plaintiff' 
did  not  know  that  defendant  had  a  wife, 
and  the  option  did  not  provide  for  a  war- 
ranty deed. 

In  reaching  the  judgment,  supra,  it  is 
plain  that  the  order  came  in  a  way  ear 
gratia;  that  the  majority  held  to  the  view 
that,  if  plaintiff  would  not  take  specific 
performance  on  the  terms  of  taking  that 
which  the  husband  alone  could  convey,  then 
he  should  not  have  specific  performance  at 
all.  But  let  us  quote,  so  that  no  error  from 
misunderstanding  may  befall.  On  page  706. 
of  211  Mo.,  the  majority  opinion  says:  "A 
court  of  chancery  will  not  specifically  en- 
force a  contract  for  the  sale  of  real  estate 
against  a  married  man,  where  his  wife  re- 
fuses to  join  him  in  the  conveyance,  without 
the  vendee  is  willing  to  pay  the  full 
amount  of  the  purchase  money  and  accept 
a  deed  from  him,  alone,  and  without  his 
wife  joining  therein,  containing  the  kind 
and  character  of  covenants  and  agreements 
as  are  called  for  by  the  contract.  The  rea- 
son for  this  principle  of  equity  is  that  such 
a  court  will  not  lend  its  aid,  even  indirectly 
or  remotely,  to  coerce  a  wife  to  relinquish 
her  inchoate  right  of  dower  in  the  face  of 
the  statute  which  expressly  provides  that 
the  relinquishment  of  her  dower  rights  shall 
be  done  as  her  own  free  act  and  deed.  Be- 
sides this,  dower  has  always  been  considered 
one  of  the  wards  of  a  court  of  chancery, 
and  it  has  even  extended  its  protecting  hand 
to  the  estates  of  married  women  and  minors. 
And  if,  in  the  face  of  the  statute  and  the 
equitable  principles  mentioned,  the  court 
should  withhold  the  payment  of  a  consider- 
able portion  of  the  purchase  money  during 
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the  life  of  the  wife,  because  she  refused 
to  join  her  husband  in  the  conveyance,  or 
to  subject  him  to  an  action  for  exemplary 
damages,  it  would  be  substituting,  in  its 
decree,  coercion  and  oppression  in  lieu  of 
justice,  equity,  and  good  conscience,  which 
have  ever  characterized  its  judgments;  and 
it  would  be  no  stretch  of  the  imagination  to 
say  that  the  influence  and  effect  thereof 
would  weigh  so  heavily  upon  him  that  the 
indirect  effect  upon  her  would  be  so  great 
as  to  amount  to  a  moral  coercion,  and  as  a 
result  thereof  she  would  rather  relinquish 
her  dower  rights  than  to  see  him  thus  pun- 
ished on  account  of  her  said  declination, 
and  thereby  deprive  her  of  her  free  disposi- 
tion of  her  marital  interest  in  her  husband's 
real  estate.  There  would  be  no  justice  or 
equity  in  such  a  decree,  but,  upon  the  other 
hand,  it  would  amount  to  moral  coercion 
and  duress,  in  so  far  as  she  is  concerned, 
and  if  perpetrated  upon  her  by  an  individ- 
ual, that  is,  if  he  had  secured  a  deed  from 
her  by  such  means,  without  the  interven- 
tion of  a  court,  a  <^urt  of  conscience  would 
not  hesitate  one  moment  in  releasing  her 
from  the  fetters  which  bound  her  thereto. 
The  law  will  not  permit  a  person  to  acquire 
or  retain  the  fruits  of  a  contract  obtained 
by  such  extortion.  Wilkerson  v.  Hood,  65 
Mo.  App.  491." 

In  my  humble  view  the  great  wei^t  of 
authority,  both  of  the  adjudged  cases  and 
the  text  writers,  adhere  to  the  view  that 
in  a  proper  case  "a  purchaser  of  real  estate 
under  a  contract  such  as  here,  that  is,  an 
honest  one,  a  fair  one,  free  from  covin,  over- 
reaching, or  misuse  of  trust  relation — sup- 
ported by  a  valid  consideration,  definite  in 
term,  and  not  obnoxious  to  the  statute  of 
frauds, — is  entitled  as  of  right  to  perform- 
ance. The  contracting  parties  write  their 
own  law  in  their  contract.  Courts  sit  to  en- 
force the  law.  Hence  they  sit  to  enforce 
contracts,  not  abrogate  them."  Dissenting 
opinion  by  Lamm,  J.,  Aiple-Hemmelmann 
Real  Estate  Co.  v.  Spelbrink,  211  Mo.  723, 
111  S.  W.  495,  14  Ann.  Cas.  652. 

Should  any  or  all  of  the  facts  that  plain- 
tiff, as  here,  did  or  did  not  know  there  was 
a  wife  in  the  case,  or  did  not  know  that 
such  wife  would  not  cign,  or  that  the  de- 
fendant did  not  request  and  would  not  re- 
quest bis  wife  to  sign,  because  the  agreed 
sale  price  was  inadequate,  or  had  become 
so  from  an  undreamed  of  increase  in  values, 
serve  to  prevent  a  court  of  equity,  in  an 
otherwise  just  case,  from  decreeing  specific 
performance?  Nevertheless  one  or  more  of 
these  reasons  is  to  be  found  present  and  con- 
trolling in  every  case  where  diminution 
of  the  purchase  price  is  refused,  and  con- 
sequently specific  performance  denied,  ex- 
cept upon  condition  that  the  plaintiff  take 
L.R.A.1915C. 


such  title  only  as  the  sole  deed  of  the  hus- 
band will  convey.  I  say  that  the  authorities 
ought  not  to  say  so;  neither  do  the  great 
weight  of  them  say  so,  as  I  read  them. 
Performance  in  a  proper  case  will,  it  seems, 
almost  always  be  decreed,  but  upon  terms 
differing  and  utterly  irreconcilable.  See 
cases  cited,  supra,  and  Waterman,  Spec. 
Perf.  g  611;  26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  83;  2  Story,  Eq.  Jur.  13th  ed.  g  779; 
Pom.  Spec.  Perf.  of  Contracts,  626.  If,  then, 
such  contracts  are  to  be  enforced, — and  the 
rule  is  that,  while  the  enforcement  there- 
of is  in  the  discretion  of  the  chancellor,  the 
discretion  to  be  used  is  a  sound,  judicial, 
and  not  a  capricious,  discretion,  and  also 
the  rule  is  that,  other  things  being  equal, 
they  are  to  be  enforced, — ^then,  in  my  opin- 
ion, both  the  weight  of  authority  and  the 
reason  of  the  thing  lie  with  the  view  that 
there  Aould  be  a  diminution  of  the  pur- 
chase price  by  the  present  value  of  the  wife's 
inchoate  dower.  The  defaulting  option  giver 
should  not  get  the  whole  purchase  price, 
and  then,  as  a  reward  for  his  breach  of  con- 
tract, keep  aae  third  of  the  title  in  a  life 
estate  in  the  family.  Therefore  I  am  forced 
by  the  authorities  and  the  text  writers,  as 
well  as  by  the  logic  and  reason  of  the  case, 
to  follow  the  dissenting  opinion  in  the  Spel- 
brink Case.  This  is  a  stronger  case  thao 
the  Spellbrink  Case;  not  so  much  stronger, 
it  may  be,  as  the  difference  in  the  rule 
connotes,  but  stronger  nevertheless  in  that 
plaintiff  was  in  ignorance  of  the  marital 
status  of  defendant,  and  also  in  that  de- 
fendant defiantly — approaching  the  twilight 
zone  of  fraudulently,  in  a  constructive 
sense — refused  to  even  request  his  wife  to 
convey  her  inchoate  dower;  moreover,  the 
estate  covered  by  the  letter  of  the  option, 
while  impliedly  a  fee,  was  not  agreed  to 
be  warranted. 

As  forecast  above,  the  cases  which  refuse 
to  require  specific  performance,  except  the 
plaintiff  take  that  title  and  estate  only 
which  the  sole  deed  of  the  husband  will 
convey,  usually  put  refusal  largely  upon 
the  ground  that  to  do  so  would  be  to  coerce 
the  wife,  but  we  have  seen  that  the  rule 
that  specific  performance  will  be  decreed 
upon  some  terms  is  almost  \miversal,  and 
that  some  of  these  terms  are  exceedingly 
harsh;  e.  g.,  the  retention  as  indemnity  of 
one  third  of  the  purchase  price  till  the  wife 
dies  or  conveys. 

Back  of  all  of  the  few  cases  which  nei- 
ther decree  diminution  of  purchase  price 
nor  provide  for  an  indemnity  to  cover  in- 
choate but  contingent  dower  lies  the  idea 
that  specific  performance  is  a  matter  rest- 
ing in  the  judicial  discretion  of  the  chan- 
cellor, which  discretion  will  not  be  exer- 
cised, if  the  exercise  thereof  shall  be  beset 
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with  difBcuIties  or  ahall  afford  opportunity 
of  injustice  such  as  may  liappen  in  dealing 
with  the  wholly  contingent  dower  of  a  wife 
in  the  lands  of  a  living  husband.  When 
these  few  cases,  which  neither  indemnify 
the  purchaser  nor  diminish  the  purchase 
price  by  reason  of  the  inchoate  dower  of 
the  wife,  decree  specific  performance,  it  is 
done  in  a  sense  ex  gratia  (that  is,  the 
plaintiff  is  told  in  effect  that  he  may  not 
have  that  for  which  he  sues),  but,  if  he  be 
willing  to  take  less  than  he  sued  for  and 
leas  than  the  option  giver  contracted  to  sell, 
he  may  h&ve  a  partial  specific  performance. 
If  he  will  not  accept  this  half  loaf  of  jus- 
tice, he  must  then  take  nothing  by  his 
solemn  contract. 

If  a  decree  is  to  be  made  and  plaintiff  is 
to  be  relegated  to  his  action  for  damages 
to  the  covenants  in  his  deed  or  to  a  breach 
of  a  contract  to  convey  a  title  free  and 
clear  of  defects,  what  becomes  of  a  case 
like  this,  where  no  warranty  deed  is  to  be 
made,  or  has  been  agreed  to  be  made,  but 
where  we  are  compelled  to  reach  the  view 
that  a  fee  is  agreed  to  be  conveyed  merely 
by  the  implication  arising  from  the  agree- 
ment to  sell?  Can  plaintiff,  after  suing 
in  equity  for  and  accepting  that  title  only 
which  defendant's  sole  deed  will  convey, 
absent  any  covenant  of  warranty,  after- 
wards sue  'at  law  for  damages  for  defend- 
ant's failure  to  convey  a  title  free  of  Mrs. 
Ridge's  inchoate  claim  of  dower?  We  are 
not  in  this  case  called  on  to  answer  this 
question,  but  if  the  answer  happend  to  be 
tiiat  absent  an  agreement  by  defendant  to 
convey  by  warranty  deed,  then  absent  the 
right  to  sue  at  law  for  damages  for  breach 
of  the  accepted  option  to  buy,  it  would  re- 
sult in  a  large  loss  to  plaintiff  and  a  cor- 
respondingly large  reward  to  defendant's 
wife  for  defendant's  breach  of  faith  and 
contract.  It  would  be  bad  policy  to  an- 
noiuce  a  rule  of  law  which  would  result  in 
rewarding  those  who  wantonly  break  their 
solemn  obligations. 

By  compelling  the  husband  to  convey  at 
a  price  diminished  by  the  present  value 
of  the  wife's  inchoate  dower,  she  per^nal- 
ly  and  presently  loses  nothing;  her  husband 
suffers  a  loss  which,  somewhat  like  bread 
upon  the  waters,  may  come  back  to  the 
wife.  If  it  be  conceded  that  she  is  coerced 
by  her  husband's  present  loss  to  an  extent 
greater  than  she  is  buoyed  up  by  the  fu- 
ture hope  of  widowhood  and  dower  in  the 
land,  there  is  no  sufficient  basis  or  reason 
in  the  view  to  account  logically  for  the  rule. 
For  if  she  sign  rather  than  refuse  to  do 
80,  the  full  purchase  price  is  paid  to  her 
spouse;  and  if — and  this  contingency  must 
occur  to  aid  her  in  either  case  supposed — 
her  husband  be  gathered  to  his  fathers  be- 
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fore  her,  she  takes  her  statutory  interest 
in  the  money,  to  wit,  personal  property,  of 
her  husband,  rather  than  in  the  land,  sub- 
ject only  to  her  husband's  debts.  Rev.  Stat. 
1909,  §§  349  and  361.  So  that  upon  such 
view  the  case  largely  falls  into  the  cate- 
gory of  those  things  "which  are  six  of  one 
and  half  a  dozen  of  the  other." 

Other  reasons  might  be  urged,  but  the 
same  thing  has  already  been  written  and 
the  whole  matter  so  ably  discussed  as  that 
for  me  to  try  to  add  anything  of  value  to 
the  argument  and  learning  would  be  but  to 
be  presumptuous  without  being  illuminating. 
I  am  led  by  the  authorities  to  conclude  that 
the  case  of  AipleHemmelmann  Real  Estate 
Co.  v.  Spelbrink,  211  Mo.  671,  111  8.  W. 
480,  14  Ann.  Cas.  652,  should  no  longer  be 
followed,  but  that  the  views  expressed  in  the 
dissenting  opinion  should  be  followed  as 
being  more  in  consonance  with  the  reason 
of  things  and  more  in  accord  with  the  great 
weight  of  authority.  To  the  cases  discussed 
in  that  dissenting  opinion  and  to  the  rea- 
soning there,  I  refer  the  student  who  is 
desirous  of  pursuing  the  matter  further, 
without  taking  the  time  and  space  here  to 
reason  the  matter  out  again,  even  if  I  were 
able,  as  I  am  not,  to  add  one  jot  or  tittle 
of  argument  thereto. 

It  results,  therefore,  that  this  case  should 
be  reversed  and  remanded,  with  directions 
to  the  trial  court  to  order  specific  perform- 
ance in  favor  of  plaintiff,  and  that  if,  with- 
in a  reasonable  time  to  be  fixed  by  the 
court,  defendant  and  his  wife  do  not  make, 
execute,  acknowledge,  and  deliver  to  plain- 
tiff a  good  and  sufficient  deed  of  conveyance 
covering  the  premises  in  controversy  to 
plaintiff,  the  circuit  court  shall  enter  a  de- 
cree devesting  out  of  defendant  Thomas  S. 
Ridge  all  and  singular  the  right,  title,  in- 
terest, and  estate  of  him  (said  Ridge)  in 
the  land  in  controversy,  and  vesting  the 
same  in  the  plaintiff,  upon  the  payment  to 
defendant  by  plaintiff  of  the  sum  of  $68,200, 
diminished  by  the  value,  as  of  the  time 
of  the  trial,  of  the  inchoate  contingent 
dower  of  Mrs.  EfBe  S.  Ridge  in  the  one- 
third  part  thereof,  calculated  at  6  per  cent 
upon  the  basis  of  a  life  in  the  contingent 
doweress  of  two  years,  nine  months,  and 
six  days  more  than  that  of  defendant,  and 
being  therefore  the  sum  of  $2,863,  and  leav-  - 
ing  to  be  paid  to  defendant  the  sum  of 
$65,337.  Giauque  &  McClure's  Tables,  pp. 
18,  20,  and  158.  Taxes  and  special  assess- 
ments, if  any,  since  suit  was  begun  to  be 
paid  by  plaintiff;  all  coats  to  follow  decree. 

It  is  so  ordered. 

Since,  however,  some  of  the  views  ex- 
pressed in  this  opinion  by  Faris,  J.,  in 
which  Walker,  P.  J.,  and  Brown,  J.,  con- 
cur, are  in  conflict  with  the  opinion  of  a 
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majority  of  the  court  in  banc  in  the  case 
of  Aiple-Hemmelmann  Real  Estate  Co.  t. 
Spelbrink,  211  Mo.  671,  111  S.  W.  480,  14 
Ann.  Cas.  652,  and  for  the  purpose  of  secur- 
ing a  single,  certain,  clear,  and  authorita- 
tive utterance  of  the  whole  court  on  the 
question  of  whether  there  should  be  a  dimi- 
nution of  the  purchase  price  in  specific  per- 
formance on  account  of  outstanding  in- 
choate dower,  we  are  of  the  opinion  that 
this  case,  pursuant  to  authority  conferred 
on  this  division  by  the  Constitution,  should 
be  transferred  to  banc,  to  be  there  ruled  on 
by  all  the  brethren,  which  is  accordingly 
ordered. 

All  concur. 

Per  Curiam: 

The  above  cause,  coming  into  banc,  is 
reargued  and  submitted  there  with  the  re- 
sult that  the  divisional  opinion  of  Faris, 
J.,  is  adopted  by  the  court. 

Liamm,  Ch.  J.,  and  Graves,  Brown, 
and  Walker,  JJ.,  concur. 

Bond,  J.,  dissents. 

Woodson,  J.,  dissents  for  reasons  given 
in  the  principal  opinion  in  Aiple-Hemmel- 
mann  Real  Estate  Co.  v.  Spelbrink,  211  Mo. 
671,  111  S.  W,  480,  14  Ann.  Cas.  652. 


NEBRASKA  SUPREME  COURT. 

FRANK  C.  BEST  et  al.,  Appts., 

V. 

'HARLEY  G.  MOORHEAD,  Election  Com- 
missioner. 

(96  Neb.  602,  148  N.  W.  551.) 

OIBce  —  term  —  statutory  provision. 

1.  Chapter  46,  Laws  1903,  fixes  the  term 

Headnotes  by  Sedgwick,  J. 


of  county  commissioners  of  counties  hav- 
ing a  population  of  more  than  150,000  at 
four  years.  Commissioners  elected  under 
and  pursuant  to  that  act,  as  amended, 
hold  the  office  for  four  years,  and  until 
their  successors  are  elected  and  qualified. 
Same  —  case  overruled. 

2.  State  ex  rel.  Hensley  v.  Plasters,  74 
Neb.  652,  and  subsequent  cases  following 
that  decision,  are  overruled  so  far  as  they 
hold  that  act  invalid  to  fix  the  term  of 
county  commissioners  at  four  years. 

(July  11,  1914.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty sustaining  a  demurrer  to  a  petition  iiled 
to  enjoin  defendant  from  filing  nominations 
for  the  office  of  county  commissioner  before 
the  expiration  of  plaintiffs'  terms.  Re- 
versed. 

The  tacts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Thompson,  W.  W.  Sla- 
baugh,  and  H.  A.  Reese  for  appellants. 

Messrs.  George  A.  Magney  and  Charles 
Haffke  for  appellee. 

Sedgrwlck,  J.,  delivered  the  opinion  of 
the  court: 

These  plaintiffs,  Frank  C.  Best  and  Aug- 
ust C.  Harte,  were  duly  elected  to  the  office 
of  county  commissioner  of  the'  third  and 
fifth  commission  districts  of  Douglas  coun- 
ty, at  the  general  election  in  1911,  and  were 
duly  qualified  and  entered  upon  the  duties 
of  the  office  in  January,  1912.  They  con- 
tend that  they  were  elected  for  the  term 
of  four  years  and  that  their  respective 
terms  will  not  expire  until  January,  1916. 
The  defendant  is  election  commissioner  of 
Douglas  county,  and  plaintiffs  allege  that 
the  defendant  is  about  to,  and  unless  re- 
strained by  decree  in  this  case  will,  "receive 
nomination  papers  and  petitions  from  sev- 
eral parties  seeking  to  become  candidates" 
for  said  office  "now  represented  by  plain- 
tiffs," and  will  file  the  same  and  "will  place 


Note.  —  Power    to    extend    term    of    of- 
fice by  postponing  time  of  election. 

It  is  desired  to  call  attention  to  the 
fact  that  the  case  above  reported  over- 
rules State  ex  rel.  Hensley  v.  Plasters,  74 
Neb.  652,  3  L.R.A.(N.S.)  887,  105  N.  W. 
1092,  13  Ann.  Cas.  154,  only  so  far  as  that 
case  declared  the  Nebraska  biennial  election 
law  of  1905  wholly  unconstitutional,  with- 
out repudiating  in  any  way  the  position 
therein  taken  that  the  legislature  could 
not,  incidentally  to  a  change  in  the  time 
for  holding  elections,  extend  the  term  of  the 
then  incumbents  of  public  office.  This 
note  is  a  continuation  of  the  note  in  3 
L.R.A.(N.S.)  887,  on  that  point. 

In  Spencer  v.  Knight,  177  Ind.  664,  98 
L.R.A.1915C. 


N.  E.  342,  it  was  held  that  the  act  of  March 
2,  1911,  providing  that  all  probate,  ju- 
venile, and  superior  court  judges  shall  be 
elected  at  the  general  election  in  1914, 
and  that  no  election  shall  be  held  in  1912 
to  elect  such  officers,  does  not  contravene 
a  constitutional  provision  prohibiting  the 
legislature  from  creating  any  office  the  ten- 
ure of  which  shall  be  longer  than  four 
years,  though,  as  the  Constitution  pro- 
vides that  incumbents  of  certain  offices 
elected  for  a  term  of  years  shall  hold  office 
until  their  successors  are  elected  and  quali- 
fied, its  incidental  result  is  to  continue  the 
incumbents  in  office  beyond  their  term, 
as  such  extension  of  their  terms  of  office 
is  by  virtue  of  the  Constitution,  and  not  bjr 
act  of  the  l^islature.  E.  S.  O. 
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the  names  of  such  parties  on  the  official 
primary  ballot  to  be  voted  for  and  nomi- 
nated to  the  said  offices  at  the  primary  elec- 
tion to  be  held  in  Douglas  county  on  the 
18th  day  of  August,  1014,  .  .  .  and  will 
thereby  create  a  useless  and  unnecessary  ex- 
pense" to  the  county  and  taxpayers  there- 
of. They  asked  that  defendant  be  enjoined 
from  so  doing.  The  defendant  filed  a  gen- 
eral demurrer  to  the  petition,  which  was 
sustained  and  the  cause  dismissed.  The 
plaintiffs  have  appealed. 

The  sole  question  presented  on  this  ap- 
peal is  as  to  the  length  of  the  terms  to 
which  plaintiffs  were  elected.  The  plaintiffs 
insist  that  under  the  statute  the  term  is 
four  years,  and  the  respondent  insists  that 
it  is  three. 

The  statutes  governing  this  question  are 
conflicting  and  inconsistent  and  cannot  be 
literally  enforced.  Prior  to  1905  the  statute 
provided  for  five  commissioners  in  Douglas 
county  and  fixed  the  term  at  three  years. 
The  act  of  1905  (Laws  190S,  chap.  46), 
under  which  these  plaintiffs  were  elected  in 
1911,  contained  the  provision  for  five  com- 
missioners, but  attempted  to  fix  the  term 
at  four  years.  If  this  act  is  constitutional 
and  has  not  been  superseded,  and  its  terms 
are  such  as  to  be  capable  of  being  enforced, 
the  plaintiffs  are  right  in  their  cdntentions. 

The  constitutional  amendment  of  1912 
provided:  "The  general  election  of  this 
state  shall  be  held  on  the  Tuesday  succeed- 
ing the  first  Monday  of  November  in  the  year 
1914  and  every  two  years  thereafter.  All 
state,  district,  county,  precinct  and  township 
officers,  by  the  Constitution  or  laws  made 
elective  by  the  people,  except  school  dis- 
trict officers,  and  municipal  officers  in  cities, 
villages  and  towns,  shall  be  elected  at  a 
general  election  to  be  held  as  aforesaid. 
.  .  .  Provided,  that  no  office  shall  be  va- 
cated thereby  but  the  incumbent  thereof 
shall  hold  over  until  his  successor  is  duly 
elected  and  qualified."    Const,  art.  16,  §  13. 

In  1913  the  legislature  enacted  a  gen- 
eral statute  repealing  former  acts,  and  by 
which  it  was  intended  to  harmonize  the  stat- 
utes with  the  constitutional  amendment 
quoted  above.  Rev.  Stat.  1913,  chap.  20. 
Section  17  of  the  act  (Laws  1913,  chap. 
149,  §  1956,  Rev.  Stat.  1913),  provided: 
"In  counties  not  under  township  organiza- 
tion having  five  commissioners,  three  com- 
missioners shall  be  elected  in  the  year  1914, 
and  every  fourth  year  thereafter." 

Construed  literally,  this  would  vacate  the 
office  of  any  commissioner  whose  term  did 
not  otherwise  terminate  on  or  before  Janu- 
ary, 1915.  This,  of  course,  the  legislature 
could  not  do,  as  the  Constitution  provided 
that  "no  office  shall  be  vacated"  on  account 
of  the  change  made  by  that  amendment. 
L.R.A.1915C. 


The  legislature  will  not  be  presumed  to  have 
intended  a  violation  of  the  Constitution, 
and  this  provision  of  the  act  of  1913  must 
be  construed  as  intended  to  apply  only  when 
such  offices  were  or  would  become  vacant 
before  or  at  the  time  the  terms  of  those 
elected  in  1914  would  begin.  It  could  not 
therefore  apply  to  these  plaintiffs  if  the 
term  to  which  they  were  elected  was  for 
four  years.  The  petition  alleges  that  two 
commissioners  were  elected  in  the  year  1910. 
Their  successors  will  therefore  be  elected 
in  1914.  One  was  elected  in  1912.  His 
term  of  office  will  be  until  January.  1917. 
The  act  of  1913  (Rev.  Stat.  1913,  §  1955), 
provides  that  three  commissioners  shall  be 
elected  in  1914  and  every  four  years  there- 
after. This  requires  that  three  commis- 
sioners shall  be  elected  at  the  end  of  four 
years  from  1914;  that  is,  at  the  election  of 
1918.  It  cannot  be  effective  as  to  the  elec- 
tion of  1914,  since  the  terms  of  only  two 
commissioners  will  expire  in  January,  1916. 

Was  the  act  of  1906,  under  which  these 
plaintiffs  were  elected,  constitutional!  De- 
fendant's counsel  insists  that  it  is  not,  and 
cites  State  ex  rel.  Hcnsley  v.  Plasters,  74 
Neb.  652,  3  L.RjV.(N.S.)  887,  105  N.  W. 
1092,  13  Ann.  Gas.  154,  State  ex  rel.  Polk 
V.  Galusha,  74  Neb.  188,  104  N.  W.  197, 
State  ex  rel.  Ure  v.  Drexel,  76  Neb.  299,  106 
N.  W.  1135,  and  State  ex  rel.  O'Gara  v. 
Furley,  95  Neb.  161,  145  N.  W.  343,  as  con- 
clusive upon  that  point. 

In  State  ex  rel.  Hensley  v.  Plasters,  su- 
pra, the  question  was  whether  the  act  there 
considered  could  have  the  effect  to  extend 
the  terms  of  the  incumbents  of  office  of 
register  of  deeds  in  the  several  counties  for 
another  year  beyond  the  term  for  which 
they  were  elected,  and  it  was  held  that  the 
legislature  could  not  so  extend  the  terms  of 
office  of  the  incumbents.  This  was  the  ques- 
tion mainly  discussed  in  the  opinion  and  the 
only  question  necessary  to  determine  in  that 
case.  In  the  syllabus  it  is  said  that  the 
legislature  cannot  "by  an  act  wholly  for 
that  purpose  extend  the  terms  of  such  offi- 
cers." Similar  language  is  used  in  the  opin- 
ion, which  would  indicate  that  the  court 
considered  that  the  sole  object  of  the  act 
therein  questioned  was  to  extend  the  terms 
of  certain  registers  of  deeds.  It  is  manifest 
that  this  was  liot  the  sole  object  of  the 
act.  The  object  of  the  act  was  to  change 
the  time  of  the  election  of  the  registers  of 
deeds  in  the  state  from  the  odd-numbered 
years  to  the  even-numbered  years,  and  the 
provision  fixing  the  length  generally  at  four 
years  and  extending  the  terms  of  the  in- 
cumbents was  incidental  to  that  purpose. 
There  is  no  doubt  that  the  legislature  has 
the  power  to  change  the  date  of  the  elec- 
tion and  fix  the  length  of  the  term  gener- 
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ally,  and  it  was  not  necessary  to  declare 
the  whole  act  unconstitutional,  as  appears 
to  be  stated  in  the  second  paragraph  of  the 
syllabus. 

State  ex  rel.  Ure  v.  Drexel,  76  Neb.  299, 
106  N.  W.  1135,  appears  to  have  involved 
the  same  question,  the  attempt  being  "to 
extend  for  definite  periods  the  terms  of  office 
of  two  of  the  county  commissioners  of  Doug- 
las county;"  and  that  case  was  determined 
upon  the  authority  of  State  ex  rel.  Hensley 
V.  Plasters,  supra. 

In  State  ex  rel.  Polk  v.  Galusha,  74  Neb. 
188,  104  N.  W.  197,  it  was  held  that  the 
general  act  of  the  legislature  of  1903  (Laws 
1905,  chap.  65),  was  unconstitutional  be- 
cause it  attempted  to  change  the  terms  of 
constitutional  officers  that  were  fixed  by  the 
Constitution  itself.  Chapter  46,  Laws  1905, 
was  not  involved  nor  considered  in  that  de- 
cision. The  earlier  decisions  were  predi- 
cated entirely,  and  State  ex  rel.  O'Gara  v. 
Furley,  95  Neb.  161,  145  N.  W.  343,  partial- 
ly, upon  the  statement  of  the  second  para- 
graph of  the  syllabus  of  the  decision  in 
State  ex  rel.  Hensley  v.  Plasters,  supra. 
That  statement  of  the  law,  as  we  have  al- 
ready said,  was  not  necessary  to  the  de- 
cision in  the  Plasters  Case  and  was  there- 
fore not  authoritative  and  ought  not  to  have 
been  followed.  Chapter  46  is  an  act  com- 
plete in  itself  and  separate  from  chapter 
65.  It  has  several  times  since  its  enact- 
ment been  considered  constitutional  by  the 
legislature  and  is  in  harmony  with  the 
amendment  to  the  Constitution  of  1912. 
This  amendment  was  adopted  after  the  legis- 
lature had  several  times  re-enacted  chap- 
ter 46,  and  is  therefore  in  some  sense  a 
recognition  of  the  validity  of  that  act.  The 
only  ground  upon  which  chapter  46  coulcj 
be  held  unconstitutional  is  that  chapter  65 
was  an  inducement  to  its  passage.  That 
point  we  expressly  refused  to  decide  in 
State  ex  rel.  Hensley  v.  Plasters,  supra,  and 
no  authority  has  been  cited  holding  that 
one  act  of  the  legislature  should  be  re- 
garded as  an  inducement  to  the  passage  of 
a  separate  and  distinct  act.  If  we  should 
so  hold  in  this  case,  it  would  lead  to  con- 
fusion and  render  many  acts  of  the  legis- 
lature incapable  of  application. 

We  therefore  conclude  that  chapter  46, 
Laws  1905,  is  not  wholly  invalid.  It  and 
subsequent  acts  of  the  legislature  fix  the 
term  of  county  commissioners  of  Douglas 
county  at  four  years,  and  plaintiffs  were 
elected  under  and  pursuant  thereto.  It  fol- 
lows that  the  plaintiflFs'  terms  of  office  are 
four  years,  and  will  not  expire  until  Janu- 
ary, 1916. 

The  decree  of  the  District  Court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
L.R.A.1915C. 


instructions  to  enter  a  permanent  injunctioii 
as  prayed. 

Reese,  Ch.  J.,  and  Rose,  J.,  not  sitting. 


NORTH    CAROLINA    STTPREME 
COtJRT. 

STATE  OP  NORTH  CAROLINA  EX  REL. 
CORPORATION  COMMISSION 

T. 

J,   K.   MORRISON    4    SONS    COMPANY, 
Appt. 

(155  N.  C.  63,  70  S.  E.  1079.) 

Tax  —  valuation  of  corporate  property 
—  par  value  of  stock. 

1.  The  valuation  for  purposes  of  taxa- 
tion of  the  paid  up  capital  of  a  corpora- 
tion at  par  is  not  excessive  where  it  pays 
dividends  at  24  per  cent  per  annum,  and 
the  statute  requires  it  to  pay  a  tax  on 
the  actual  value  of  its  whole  capital  stock, 
with  certain  deductions  to  avoid  double 
taxation. 

Same  —  deduction  of  stock  In  other  cor- 
porations. 

2.  The  value  of  stock  in  other  corpora- 
tions cannot  be  deducted  in  fixing  the  value 
of  the  capital  of  a  corporation  for  taxa- 
tion, where  the  statute  provides  only  for 
the  deduction  of  the  assessed  value  of 
real  and  personal  property  upon  which  it 
pays  taxes,  although  another  statute  pro- 
vides that  corporations  legally  holding 
stock  in  other  corporations  upon  wliicU 
a  tax  has  been  paid  by  the  corporation 
issuing  it  shall  not  be  required  to  pay  any 
tax  on  such  stock  or  list  the  same. 

(April  26,  1911.) 


Ifote.  —  Deductions  in  taxation  of  capi- 
tal stock  of  corporation. 

As  to  deductions  in  taxation  of  shares 
of  corporate  stock  in  hands  of  stockholders, 
see  note  to  Re  First  Nat.  Bank,  post,  386. 

As  to  constitutionality  of  statute  which 
allows  a  deduction  of  only  the  assessed 
value  of  the  real  estate  in  assessing  the 
capital  stock  of  a  corporation,  see  note  to 
Smith  V.  Stephens,  30  L.R,A.(N.S.)  704. 

The  early  cases  passing  upon  the  subject 
of  the  present  note  are  presented  in  the  note 
to  State  Bd.  of  Equalization  v.  People,  58 
L.R.A.  513,  and  the  present  note  is  sup- 
plementary thereto  in  so  far  as  it  deals 
with  the  question  of  deductions  in  assc?8s- 
ing  capital  stock  for  purposes  of  taxation. 

Indebtedness. 

Supplementing  note  in  58  L.R.A.  599. 

As  shown  in  the  note  in  58  L.R.A.  599, 
a  deduction  on  account  of  indebtedness 
of  the  corporation   is  quite  generally   au- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Iredell  County 
auirming  a.  ruling  of  the  Corporation  Com- 
mission assessing  for  taxation  defendant's 
capital  stock.     Affirmed. 

Statement  by  Brown,  J.: 

Appeal  from  the  ruling  and  flndings  of 
the  Corporation  Commission  in  assessing 
for  taxation  under  the  revenue  and  machin- 
ery acts  of  1009  the  capital  stock  of  the  ap- 
pellant, a  corporation  organized  under  the 
laws  of  North  Carolina  and  having  its 
principal  office  in  Statesville,  in  Iredell 
county,  North  Carolina. 

Tlie  Corporation  Commission  heard  and 
overruled  the  exceptions  of  the  respondent, 
and    upon   appeal   being   taken,    the   cause 


was  docketed  for  trial  in  the  superior 
court  of  Iredell  county,  where  it  was  heard 
upon  the  findings  of  fact  and  record  as 
made  up  by  the  Commission.  His  Honor 
affirmed  the  said  findings,  and  the  defendant 
appealed. 

Messrs.  Dopman  Thompson  and  H.  P. 
Grier  for  appellant. 

Messrs.  T.  W.  Bickett,  Attorney  Gener- 
al, and  6.  li.  Jones,  Assistant  Attorney 
General,  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court; 

It  appears  from  the  report  of  the  defend- 
ant made  to  the  Corporation  Commission  in 
accordance  with  §  34,  machinery  act,  1909, 


thorized  by  statute  in  assessing  the  cap- 
ital stock  for  purposes  of  taxation. 

Unclaimed  dividends  constitute  a  lia- 
bility that  should  be  deducted  under  a  stat- 
ute authorizing  deduction  of  indebtedness 
in  determining  the  value  of  the  capital 
stock  of  a  corporation  for  the  purposes 
of  taxation.  People  ex  rel.  New  York  k 
N.  J.  Teleph.  Co.  v.  Neff,  15  App.  Div.  8, 
44  N.  Y.  Supp.  46,  affirmed  on  opinion 
below  in  156  N.  Y.  701,  51  N.  E.  1093. 

Interest  upon  outstanding  mortgage  debts 
for  the  year  should  be  d^ucted  although 
not  matured  at  the  time  the  assessment  is 
made.  Ibid.  The  court  said:  "It  appears 
that  monthly  the  relator  charged  up  to 
its  indebtedness  one  twelfth  of  the  accru- 
ing interest  for  one  year  upon  its  out- 
standing mortgage  debts.  This  item  in  the 
statement  represents  the  interest  which  had 
accrued  on  such  debts  during  the  first  four 
months  of  the  year.  No  reason  appears 
why  it  may  and  should  not  be  treated 
as  a  debt,  although  not  then  matured." 

Under  a  statute  taxing  foreign  corpora- 
tions doing  business  in  the  state  upon  the 
amount  of  capital  invested  in  the  state, 
only  such  debts  as  are  incurred  in  relation  to 
such  investment  or  assets  may  be  applied 
in  reduction  of  the  assessment.  People  ex 
rel.  Dunlap's  Exp.  Co.  v.  Raymond,  54  Misc. 
330,  105  N.  Y.  Supp.  1007.  "The  reason 
for  the  rule,"  said  the  court,  "is  that  the 
tax  imposed  is  not  against  the  nonresident 
or  foreign  corporation,  but  against  specif- 
ic property,  the  assessed  valuation  of  which 
may  therefore  be  reduced  only  by  the 
amount  of  debts  which  bear  some  relation 
to  it,  and  cannot  be  offset  by  general  ob- 
ligations." 

The  reinsurance  reserve  required  by  law 
to  be  maintained  by  fire  insurance  compa- 
nies to  meet  liabilities  on  insurance  policies 
issued  and  outstanding  is  not  a  liability 
to  be  deducted  from  the  gross  assets  in  as- 
certaining the  capital  and  accumulated 
surplus  for  purposes  of  taxation.  Trenton 
V.  Standard  F.  Ins.  Co.  77  N.  J.  L.  757,  73 
Atl.  606. 

Under  a  statute  providing  that  no  de- 
L.R.A.1915C. 


duction  should  be  made  by  reason  of  any 
indebtedness  on  account  of  any  "indirect 
liability  as  surety,  guarantor,  indorser, 
or  otherwise,"  a  lessee  of  a  railroad  is  not 
entitled  to  a  deduction  of  bonds  of  the  les- 
sor issued  in  exchange  for  outstanding 
bonds  which  the  lessee  had  purchased,  and 
in  payment  for  sums  expended  by  the  les- 
see in  construction  work  upon  the  road, 
and  sold  'by  the  lessee  with  a  guaranty  of 
payment  of  the  principal  and  interest 
thereon,  upon  the  ground  that  the  guar- 
anty did  not  make  the  lessee  a  principal 
debtor.  People  ex  rel.  Delaware  &  H.  Canal 
Co.  V.  Feitner,  61  App.  Div.  129,  70  N.  Y. 
Supp.  500,  affirmed  in  171  K.  Y.  641,  63 
N.  E.  786. 

Under  §  18,  New  Jersey  act  1903  (P.  L. 
1903  p.  405),  providing  that  certain  cor- 
porations are  to  be  assessed  for  taxation 
upon  the  full  amount  of  capital  stock 
paid  in  and  accumulated  surplus  less 
the  assessed  value  of  real  estate  owned 
by  the  corporation,  which  is  to  be  taxed 
in  tiie  taxing  district  where  such  real  es- 
tate is  located,  the  full  amount  of  capital 
and  accumulated  surplus  must  be  ascer- 
tained by  deducting  from  the  gross  assets, 
at  their  true  value,  the  liabilities  and  debts 
of  the- company;  from  the  full  amount  of 
capital  and  accumulated  surplus  thus  as- 
certained, the  true  value  of  all  assets  by 
law  exempt  from  taxation  is  to  be  deduct- 
ed, and  the  balance  thus  ascertained  is  the 
amount  upon  which  the  tax  is  to  be  as- 
sessed, less  the  amount  of  the  assessment 
upon  the  real  estate  of  the  corporation. 
Fidelity  Trust  Co.  v.  Board  of  Equaliza- 
tion, 77  N.  J.  L.  128,  71  Atl.  61. 

Unearned  rentals  consisting  of  advance 
payments  for  telephone  service  by  a  solvent 
and  prosperous  corporation  prior  to  the  as- 
sessment of  its  capital  stock  for  purposes 
of  taxation,  with  no  obligation  to  refund 
any  part  of  such  payments  except  upon 
default  of  the  corporation  to  render  the 
service,  should  not  be  deducted  from  the 
value  of  its  assets  as  a  debt  or  liability  of 
the  corporation,  upon  the  ground  that  the 
liability  to  repay  the  money  so  advanced  is 
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that  its  capital  stock  fully  puid  in  amounts 
to  $50,000;  that  the  assessed  value  of  its 
real  and  personal  property,  in  which  a  part 
of  its  capital  stock  is  invested,  and  listed 
by  the  defendant  with  the  local  assessors  in 
Iredell  county  for  taxation  in  accordance 
with  law,  amounts  to  $34,600.  It  further 
appears  from  its  said  report  that  the  de- 
fendant has  paid  out  $12,000  annually  as 
dividends,  and  has  no  surplus  or  undivided 
profits. 

The  Corporation  Commission  assessed  the 
capital  stock  at  $50,000,  and  deducted  there- 
from $34,600,  the  assessed  value  of  real  and 
personal  property  according  to  the  statute. 


and  found  a  corporate  excess  of  $15,400, 
upon  which  the  defendant  is  required  to  pay 
taxes  in  addition  to  the  property  already 
listed  for  taxation. 

1.  The  defendant  excepts  because  it  con- 
tends that  such  appraisement  of  the  value 
of  its  capital  stock  is  excessive. 

Upon  the  findings  of  the  Commission  up- 
on which  this  appeal  is  heard,  as  well  as 
upon  the  defendant's  report  to  the  Commis- 
sion, this  contention  cannot  be  sustained. 
Its  capital  was  paid  in  to  the  extent  of 
$50,000  in  cash,  and  there  is  no  claim  made 
that  any  part  of  it  has  been  lost.  On  the 
contrary,  it  appears  to  be  a  very  prosper- 


too  remote  and  speculative.  People  ex  rel. 
IS'ew  York  &  N.  J.  Teleph.  Co.  v.  Meff,  supra. 

The  liability  to  repay  the  amounts  re- 
ceived by  a  corporation  from  the  sale  of 
paper  patterns  under  unexpired  contracts 
with  stores,  whereby  the  latter  agreed  to 
purchase  and  keep  on  hand  at  ail  times 
during  the  life  of  the  contract  a  speci- 
fied number  of  patterns,  and  at  the  termina- 
tion of  the  contract  the  corporation  agreed 
to  repurchase  the  patterns  not  sold  at  75 
per  cent  of  the  price  paid  by  the  store,  is 
loo  remote  to  permit  of  a  deduction  from 
the  value  of  its  assets  in  assessing  its  capi- 
tal stock  for  purposes  of  taxation.  People 
ex  rel.  Butterick  Pub.  Co.  v.  Purdy,  153 
App.  Div.  665,  138  N.  Y.  Supp.  707,  affirmed 
on  this  point,  and  modified  on  another  point 
on  the  dissenting  opinion  of  a  judge  of  the 
court  below  in  207  N.  Y.  771,  101  N.  E. 
1116.  Motion  for  reargument  denied  in 
208  N.  Y.  620,  102  N.  E.  1109.  It  was 
said  in  the  above  case  that  the  liability 
in  the  case  in  hand  could  not  be  distin- 
guished from  the  liability  of  insurance 
companies  to  refund  unearned  premiums, 
which  is  held  to  be  too  remote  and  contin- 
gent to  constitute  a  debt  owing  by  the  in- 
surance company  which  should  be  deducted 
from  the  value  of  its  taxable  property,  the 
court  citing  People  ex  rel.  Westchester  F. 
Ins.  Co.  V.  Davenport,  91  N.  Y.  574;  People 
ex  rel.  American  F.  Ins.  Co.  v.  Feitner,  168 
N.  Y.  675,  61  N.  E.  1132. 

But  the  cost  of  furnishing  magazines 
or  periodicals  to  be  printed  and  published 
in  the  future,  to  subscribers  who  have  paid 
in  advance  for  the  unexpired  terms  of  their 
subscriptions,  should  be  deducted  from  the 
value  of  the  assets  of  a  corporation  in  de- 
termining the  value  of  its  capital  stock 
for  the  purposes  of  taxation,  as  a  debt  due 
subscribers  within  the  contemplation  of  the 
statute  authorizing  a  deduction  of  indebted- 
ness. People  ex  rel.  Butterick  Pub.  Co. 
V.  Purdv,  207  N.  Y.  771,  101  N.  E.  1116, 
modifying  153  App.  Div.  665,  138  N.  Y. 
Supp.  707,  upon  dissenting  opinion  of  Scott, 
J.,  below.  Motion  for  reargument  denied  in 
208  N.  Y.  620,  102  N.  E.  1109.  In  the 
course  of  the  opinion  Judge  Scott  said: 
"When  relator  receives  a  subscription,  say 
for  a  year,  it  at  once  becomes  indebted  to 
its  subscriber  to  deliver  him  periodicals 
L.R.A.191.'>C'. 


during  the  year.  As  each  monthly  or  week- 
ly periodical  is  delivered,  the  debt  is  pro 
tanto  paid  and  reduced,  but  some  part  of 
the  indebtedness  remains  until  the  whole 
debt  is  extinguished.  ...  In  the  present 
case  the  relator  sold  goods  for  future  de- 
livery, and  no  contingency  is  suggested  un- 
der which  it  would  be  absolved  from  its  ob- 
ligation. A  debt  is  no  less  a  debt  because 
it  is  payable  in  goods  instead  of  money. 
.  .  .  While  the  time  of  payment  is  re- 
mote, the  obligation  to  pay  is  present.  In 
this  respect  the  obligation  to  deliver  the 
periodicals  in  the  future  is  not  unlike  the 
indebtedness  represented  by  a  note  not  yet 
due,  or  a  demand  note  upon  which  demand 
has  not  yet  been  made.'' 

Deductions   on  account  of  property   other- 
wise taxed. 

Supplementing  note  in  58  L.R.A.  60O- 
603. 

Under  a  constitutional  provision  that  "all 
property  subject  to  taxation  shall  be  taxed 
according  to  its  value,  that  value  to  be 
ascertained  in  such  manner  as  the  general 
assembly  shall  direct,  making  the  same 
equal  and  uniform  throughout  the  state," 
it  was  held  in  Hempstead  County  v.  Hump- 
stead  County  Bank,  73  Ark.  515,  84  S.  W. 
715,  that,  in  ascertaining  the  value  of  the 
capital  stock  and  undivided  profits  of  a 
banking  corporation  for  purposes  of  taxa- 
tion, the  value  of  the  real  estate  owned  by 
the  corporation  is  to  be  deducted  where  by 
general  law  real  estate  is  assessed  in  the 
political  township  or  ward  where  situated. 

In  valuing  capital  stock  of  a  domestic 
corporation  for  purposes  of  taxation,  the 
value  of  coal  mined  by  it  within  the  state, 
but  situated  in  other  states,  there  awaiting 
sale  at  the  time  of  the  appraisement,  should 
be  deducted  upon  the  ground  that  the  prop- 
erty is  taxable  in  the  states  where  it  is  lo- 
cated. Delaware,  L.  &  W.  R.  Co.  v.  Penn- 
sylvania, 198  U.  S.  341,  49  L.  ed.  1077, 
26  Sup.  Ct.  Rep.  669,  reversing  206  Pa. 
645,  66  Atl.  69. 

Under  a  statute  taxing  domestic  corpora- 
tions upon  the  value  of  the  capital  stock, 
and  authorizing  a  deduction  on  account  of 
the  "property  situated  in  another  state 
or  country  and  subject  to  taxation  therein," 
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ous  concern,  as  it  has  been  able  to  return 
to  its  stockholders  dividends  at  the  rate 
of  24  per  cent  per  annum. 

To  value  such  a  profitable  stock  at  par 
surely  cannot  be  considered  an  excessive 
valuation.  It  had  no  market  value  report- 
ed doubtless  because  none  of  it  has  been 
for  sale.  The  statute  prescribes  that  corpo- 
rations of  this  character  shall  pay  a  tax 
on  the  actual  value  of  its  whole  capital 
stock  after  deducting  therefrom  the  "as- 
sessed value  of  real  and  personal  property 
listed  with  local  assessors." 

In  ascertaining  the  actual  value  of  its 
capital   stock,   the   statute    authorizes   the 


Commission  to  consider,  first,  the  number 
of  shares  issued;  second,  the  par  value  of 
each  share;  third,  amount  actually  paid 
into  the  treasury  on  each  share;  fourth, 
total  amount  actually  paid  in;  fifth,  the 
dividend  paid  or  carried  into  the  surplus 
or  undivided  profits;  sixth,  the  highest 
price  paid  for  stock  during  the  year.  These 
are  the  facts  which,  in  the  estimation  of 
the  business  world,  and  by  the  terms  of  the 
machinery  act,  should  determine  the  actual 
value  of  the  capital  stock  of  a  corporation. 
We  see  no  reason,  even  if  we  had  the 
power,  to  revise  this  finding.  There  is  most 
abundant  evidence  to  support  it. 


a  corporation  doing  business  in  other  states 
is  entitled  to  a  deduction  only  of  the  value 
of  all  tangible  property  located  outside  the 
state.  American  Glue  Co.  v.  Com.  195  Mass. 
528,  122  Am.  St.  Rep.  268,  81  N.  E.  302. 
It  was  contended  that  a  part  of  the  value 
of  the  corporate  franchise  was  property 
situated  in  another  state  within  the  mean- 
ing of  the  statute.  But  the  court  said: 
"The  corporate  francliise,  considered  sep- 
arately, is  not  property  subject  to  taxation 
in  states  other  than  that  which  granted  it. 
Louisville  &  J.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385,  47  L.  ed.  513,  23  Sup.  Ct.  Rep. 
463.  The  value  of  the  property  in  other 
states  presumably  is  determined  in  reference 
to  the  use  to  which  it  is  adapted,  and  its 
relations  to  the  business,  and  it  may  have 
a  value  as  a  part  of  a  system  that  it  would 
not  have  if  taken  away  and  disposed  of  for 
another  purpose.  The  deduction  of  this 
value,  under  the  statute,  is  very  different 
from  a  deduction  of  the  value  of  the  fran- 
chise to  be  a  corporation  and  exercise  cor- 
porate privileges,  which  is  granted  by  the 
state  where  the  corporation  is  established." 

A  manufacturing  corporation  liable  to  tax 
upon  its  capital  stock  not  actually  invested 
in  its  business  is  liable  to  pay  tax  upon  the 
amount  of  capital  invested  in  bonds  of 
another  corporation,  although  the  latter 
agreed  to  pay  the  tax.  Com.  v.  Jarecki 
Mfg.  Co.  204  Pa.  30,  53  Atl.  517. 

In  ascertaining  the  taxable  value  of  the 
capital  stock,  surplus,  and  undivided  profits 
of  a  bank  which  has  elected  to  have  the 
same  assessed  to  it  instead  of  its  share- 
holders, in  conformity  with  the  statute, 
there  should  be  deducted,  along  with  the 
value  of  its  real  estate  and  property  ex- 
empt from  taxation  as  provided  by  the  stat- 
ute, the  value  of  shares  of  capital  stock 
owned  by  the  bank  in  a  corporation  which 
has  caused  itself  to  be  assessed  in  its  own 
name  with  all  its  property,  as  provided  by 
the  statute,  thereby  rendering  shares  of 
its  stock  not  liable  to  taxation  in  the  hands 
of  the  owner.  State  ex  rel.  Dillon  t.  Gray- 
beal,  60  W.  Va.  357,  55  S.  E.  398. 

A  deduction  should  be  made  of  the 
amount  invested  in  stock  of  domestic  cor- 
porations which  pay  taxes  on  their  property 
m  the  state,  in  assessing  a  corporation  up- 
on its  capital,  surplus,  and  undivided  profits 
L.R.A.1915C. 


for  purposes  of  taxation,  where  the  statute 
provides  that  personal  property  shall  in- 
clude all  shares  in  corporations  organized 
under  the  laws  of  the  state,  when  the  prop- 
erty of  such  corporation  is  not  exempt,  or 
is  not  taxable  to  itself,  or  when  the  person- 
al property  is  not  taxed;  and  also  that  all 
corporate  property  except,  where  some  other 
provision  is  made  by  law,  shall  he  assessed 
to  the  corporation  in  the  name  of  the  cor- 
poration. Union  Trust  Co.  v.  Detroit,  170 
Mich.  692,  137  N.  W.  122. 

A  corporation  owning  shares  of  stock  in 
other  corporations  is  not  entitled  to  have 
the  amount  thus  invested  deducted  from 
the  aggregate  value  of  its  assets  in  ascer- 
taining the  value  of  its  own  capital  stock 
for  purposes  of  taxation,  by  virtue  of  a 
statute  providing  that  corporations  legally 
holding  capital  stock  in  oUter  corporations 
upon  which  the  tax  has  been  paid  by  the 
corporation  issuing  the  same  shall  not  be 
required  to  pay  any  tax  on  such  stock. 
State  kx  bel.  Cobpoeation  Commlssion 
v.  J.  K.  MoRBisoN  &  Sons  Co.  See  to  the 
same  effect,  Dallas  County  v.  Home  F.  Ins. 
Co.  97  Ark.  254,  133  S.  W.  1113. 

It  is  quite  generally  provided  by  stat- 
utes taxing  the  capital  stock  of  corpora- 
tions, that  the  real  estate  owned  by  the  cor- 
poration shall  be  taxed  in  the  taxing  district 
where  situated  in  like  manner  as  other 
real  estate  is  taxed,  and  that  a  deduction 
of  the  amount  invested  in  such  real  estate 
should  be  made  in  assessing  the  value  of 
the  capital  stock. 

Under  such  a  statute  it  has  been  held 
that  the  assessed  value  of  real  estate,  and 
not  the  actual  value  thereof,  is  to  be  deduct- 
ed in  ascertaining  the  value  of  the  capital, 
surplus  and  imdivided  profits  of  a  corpora- 
tion for  purposes  of  taxation.  State  ex 
rel.  Dillon  v.  Graybeal,  supra;  Smith  v. 
Stephens,  173  Ind.  564,  30  L.R.A.(N.S.) 
704,  91  N.  E.  167. 

In  determining  the  value  of  the  capital 
stock  of  a  corporation  for  purposes  of  tax- 
ation, it  is  lawful  to  include  the  actual 
value  of  the  real  estate,  and  to  deduct  mere- 
ly the  assessed  value  thereof,  under  §  12, 
New  York  Tax  Laws  (Laws  1896,  chap. 
908 ) ,  providing  for  the  assessment  of  .the 
capital  stock  at  its  actual  value  after  de- 
ducting the  assessed  value  of  the  real  es- 
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2.  The  principal  contention  of  defendant 
is  that  the  Commission,  after  valuing  its 
capital  stock,  refused  to  deduct  therefrom 
the  sum  of  $10,350,  representing  stocic  in 
other  corporations  owned  hj  the  defendant. 

In  overruling  this  exception  the  Commis- 
sion says:  In  assessing  this  corporation 
the  Corporation  Commission  did  not  under- 
stand that  they  were  authorized  to  deduct 
anything  from  the  capital  stock  except  "the 
assessed  value  of  real  and  personal  estate 
upon  which  the  corporation  pays  taxes." 
That  is  the  language  of  g  34  of  the  machin- 
ery act.  But  the  defendant  hases  its  con- 
tention on  §  4  of  the  revenue  act,  which 
enacts  that  "individual  stockholders  in  any 
corporation  .  .  .  paying  a  tax  on  its 
capital  stock  shall  not  be  required  to  pay 
any  tax  on  said  stock  or  list  the  same,  nor 
shall  corporations  legally  holding  capital 
stock  in  other  corporations  upon  which  the 
tax  has  been  paid  by  the  corporation  issu- 
ing the  same  be  required  to  pay  any  tax  on 
said  stock  or  list  the  same."  [Laws  1909, 
chap.  438,  p.  666.] 


It  appears  to  be  the  policy  of  the  general 
assembly  to  require  that  all  corporations 
(with  a  partial  exception  as  to  banks)  shall 
pay  all  taxes  on  their  capital  stock  out  of 
the  treasury  of  the  corporation,  instead  of 
the  individual  stockholders  paying  them. 

This  has  been  the  law  for  many  years, 
and  the  same  right  is  extended  to  a  cor- 
poration owning  stock  in  another  corpora^ 
tion. 

As  the  individual  stockholder  is  not  re- 
quired to  list  and  pay  taxes  on  such  stock, 
neither  is  the  corporate  stockholder.  But 
we  fail  to  see  in  the  statutes  anything 
which  authorizes  the  deduction  of  such  in- 
vestments from  the  capital  stock  of  the 
corporation  owning  them  in  assessing  its 
value,  as  is  the  case  with  the  "assessed 
value  of  real  and  personal  estate." 

If  such  had  been  the  intention  of  the 
legislature  it  would  doubtless  have  been 
more  explicit,  and  would  not  have  left  its 
purpose  in  doubt  and  to  be  arrived  at  by  a 
process  of  reasoning. 

The   learned    counsel   for    the   defendant 


tate.  People  ex  rel.  Bankers'  Safe-De- 
posit Co.  V.  O'Donnel,  54  Misc.  5,  105  N.  Y. 
Bupp.  457. 

Heal  estate  mortgages  owned  by  a  cor- 
poration should  be  deducted  from  the 
value  of  its  capital  stock,  notwithstanding 
the  mortgagors  covenanted  to  pay  all  taxes, 
under  a  statute  which  provided  that  the  as- 
sessed value  of  real  estate  or  other  tan- 
gible property  of  a  corporation  which  is 
assessed  separately  should  be  deducted  from 
the  valuation  of  the  capital  stock  for  the 
purpose  of  assessing  such  stock  for  taxa- 
tion, where  it  was  also  provided  by  statute 
that  mortgages  of  real  estate  should  be  con- 
sidered as  an  interest  in  the  land  for  pur- 
poses of  taxation,  and  should  be  assessed 
to  the  mortgagee,  unless  the  mortgagor 
agreed  in  the  mortgage  to  pay  the  ta.xes 
thereon,  since  such  mortgages  are  assessed 
separately  from  the  capital  stock  of  the 
corporation,  whether  the  tax  is  paid  by  the 
mortgagor  or  by  the  mortgagee.  First 
Trust  Co.  V.  Lancaster  County,  93  Neb. 
792,  141  N.  W.  1037,  rehearing  denied  in 
93  Neb.  795,  142  N.  W.  542;  State  Bank 
V.  Seward  County,  95  Neb.  666,  146  N,  W. 
1046. 

A  corporation  liable  to  taxation  under 
§  12,  New  York  general  tax  law  (Laws  1896, 
chap.  908),  providing  for  assessment  upon 
the  actual  value  of  the  capital  stock  after 
deducting  the  assessed  value  of  its  real 
estate,  whose  real  estate  is  subject  to  a 
mortgage,  the  payment  of  which  it  has  not 
assumed,  is  not  entitled  to  have  deducted 
from  the  value  of  its  capital  stock  the 
whole  assessed  valuation  of  its  real  estate, 
when  the  value  of  the  equity  of  redemp- 
tion only  has  been  included  in  determining 
the  value  of  its  capital  stock,  but  only  the 
L.R.A.1915C. 


value  of  such  equity  should  be  deducted. 
People  ex  rel.  Weber  Piano  Co.  v.  Wells, 

180  N.  Y.  62,  72  N.  E.  626,  reversing  95 
App.  Div.  674,  88  N.  Y.  Supp.  1030,  three 
of  the  judges  dissenting. 

The  amount  invested  in  vaults  located  in 
buildings  owned  by  third  persons,  which 
from  the  nature  of  their  construction  must 
be  considered  real  estate,  which  was  in- 
cluded in  determining  the  value  of  the  as- 
sets of  the  corporation,  should  not  be  de- 
ducted in  assessing  the  capital  stock  at 
its  actual  value  after  deducting  the  assessed 
value  of  the  real  estate,  as  provided  by 
§  12,  New  York  tax  law  (Laws  1896,  chap. 
908),  where  it  appeared  that  the  assessors 
were  unaware  of  the  existence  of  the  vaults, 
and  included  no  sum  for  their  value  in  the 
assessment  of  the  buildings.  People  ex  reL 
Knickerbocker   Safe   Deposit   Co.    v.   Wells, 

181  N.  Y.  245,  73  N.  K.  961,  affirming  99 
App.  Div.  455,  91  N.  Y.  Supp.  283. 

The  amount  invested  in  real  estate  mort- 
gages and  land  contracts  should  be  deducted 
in  ascertaining  the  value  of  the  capital, 
surplus,  and  undivided  profits  of  a  corpora- 
tion for  purposes  of  taxation,  where  a  specif- 
ic tax  has  been  paid  on  such  mortgages 
and  contracts,  imposed  by  a  statute  declar- 
ing such  property  exempt  from  further 
general  taxes.  Union  Trust  Co.  v.  Detroit, 
170  Mich.  692,  137  N.  W.  122;  Detroit 
Trust  Co.  V.  Detroit,  170  Mich.  701,  137 
N.  W.  126. 

The  amount  of  capital  invested  in  re- 
corded mortgages  cannot  be  deducted  from 
an  assessment  of  shares  of  capital  stock 
of  a  corporation  for  the  purpose  of  taxation, 
under  a  statute  authorizing  a  deduction  of 
the  sum  at  which  the  real  and  personal 
property  of  a  corporation  is  assessed  for 
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contends  that  hie  position  is  supported  by 
the  opinion  of  this  court  in  PuUen  v.  Cor- 
poration Commission,  152  N.  C.  548,  63  S. 
E.  155. 

In  that  case  we  were  not  dealing  with  the 
original  capital  stoclc  of  a  corporation,  but 
with  its  surplus,  something  which  this  de- 
fendant seems  to  regard  as  undesirable. 
The  decision  was  based  upon  the  language 
of  the  statute  under  which  the  bonds  of  the 
state  were  issued,  which  is  as  follows:  "The 
said  bonds  and  coupons  shall  be  exempt 
from  all  state,  county  or  muoicipal  taxa- 
tion or  assessment,  direct  or  indirect,  gen- 
eral or  special,  whether  imposed  for  pur- 
poses of  general  revenue  or  otherwise,  and 
the  interest  paid  thereon  shall  not  be  sub- 
ject to  taxation  as  for  income,  nor  shall 
said  bonds  and  coupons  be  subject  to  tax- 
ation when  constituting  a  part  of  the  sur- 
plus of  any  bank,  trust  company  or  other 
corporation." 

North  Carolina  bonds  have  never  been 
the  subject  of  taxation,  and  no  individual 


owning  them  is  required  to  pay  taxes  on 
them.  Nevertheless,  under  the  terms  of 
that  decision,  as  broad  aa  the  language  of 
the  statute  is,  they  are  not  to  be  deducted 
from  the  original  capital  stock  of  a  corpora- 
tion in  assessing  its  value,  but  only  from 
its  surplus,  and  if  the  corporation  has  no 
surplus  it  cannot  claim  such  deduction. 

The  opinion  of  the  majority  is  based 
upon  the  words  of  the  statute,  which  it 
must  be  admitted  are  quite  different  from 
those  employed  in  the  statute  now  under 
consideration,  and  which  .the  majority  held 
authorized  and  required  the  deduction 
claimed. 

We  do  not  think  the  language  of  §  4  of 
the  revenue  act  of  1909  herein  quoted  au- 
thorizes the  Commission  to  deduct  from  de- 
fendant's capital  the  value  of  its  shares  in 
other  corporations,  in  assessing  the  value  of 
defendant's  capital  stock  for  taxation. 

The  judgment  of  the  Superior  Court  ia 
affirmed. 


taxation,  where  the  only  tax  placed  on 
mortgages  is  a  privilege  tax  for  recording 
the  same.  State  v.  Sellers  &  0.  Co.  151  Ala. 
557,  44  So.  548. 

Under  Mississippi  statute  providing  for 
taxing  capital  stock  of  corporations  at  its 
market  value,  and  authorizing  a  deduction 
of  the  assessed  value  of  real  estate  owned 
by  the  corporation,  which  was  declared 
subject  to  separate  assessment  as  other 
real  estate,  the  corporation  could  not  return 
that  the  personal  property  was  not  sub- 
ject to  taxation  because  the  assessed  value 
of  the  real  estate  exceeded  the  market  value 
of  the  stock  of  the  corporation,  where  the 
Constitution  provided  that  corporations 
should  be  taxed  in  the  same  way  and  to  the 
same  extent  as  individuals,  it  appearing 
that  individuals  were  taxed  upon  the  per- 
sonal property  as  well  as  real  property, 
and  were  not  entitled  to  deduct  indebted- 
ness for  purposes  of  taxation.  Panola 
County  V.  Carrier  &  Son,  89  Miss.  277, 
42  So.  347. 

It  was  also  held  in  the  above  case  that 
the  statute  was  not  constitutional  as  provid- 
ing a  different  method  of  taxation  for  cor- 
porations, but  was  incomplete,  and  that  the 
real  and  the  personal  property  owned  by  a 
corporation  should  be  taxed  in  the  same 
manner  as  if  they  belonged  to  individuals, 
and  only  the  excess,  if  any,  of  the  market 
value  of  the  capital  stock  after  deducting 
the  assessed  value  of  the  real  and  personal 
property,  should  be  liable  to  taxation.  Ibid. 
To  the  same  effect  is  People's  Warehouse  Co. 
T,  Yazoo  City,  97  Miss.  500,  52  So.  481. 

A  corporation  owning  reversionary  inter- 
ests in  lands  leased  for  a  period  of  ninety- 
nine  years,  renewable  for  ever,  where  the  les- 
see covenants  to  pay  all  taxes,  is  not  an  own- 
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er  of  real  estate  within  the  meaning  of  a 
statute  authorizing  the  tax  commissioners, 
in  assessing  the  shares  of  capital  stock  of  a 
corporation,  to  deduct  the  assessed  value 
of  real  estate  owned  or  possessed  by  the  cor- 
poration from  the  aggregate  value  of  all  the 
shares.  Baltimore  v.  Canton  Co.  63  Md. 
218.  The  court  said:  "Those  corporations 
only  are  to  be  regarded  as  owners  of  real 
estate,  the  valuation  of  which  is  to  be  de- 
ducted from  the  valuation  of  their  stock, 
to  whom  the  land  is  directly  assessable, 
and  who  are  primarily  chargeable  with  the 
taxes  thereon.  ...  It  is  not  such  taxa- 
tion as  may  incidentally  burden  the  re- 
sources or  reduce  the  profits  of  corporations, 
and  incidentally  or  circuitously  affect  the 
market  value  of  their  stock,  for  which  it  is 
the  design  or  policy  of  the  law  to  allow 
an  abatement." 

Property  exempt  from  taxation. 

Supplementing  note  in  58  L.R.A.  564,  568. 

It  is  quite  generally  held  that,  in  assess- 
ing the  value  of  capital  stock  for  purposes 
of  taxation,  a  deduction  should  be  made  of 
the  amoimt  invested  in  national  securities 
and  other  property  owned  by  the  corpora- 
tion that  is  exempt  from  taxation  when  the 
tax  is  treated  as  a  property  tax. 

In  Home  Sav.  Bank  v.  Des  Moines,  205 
U.  8.  503,  51  L.  ed.  901,  27  Sup.  Ct.  Rep. 
671,  reversing  —  Iowa  — ,  101  N.  W.  867, 
in  which  the  court  treated  the  tax  involved 
as  a  tax  upon  the  capital  stock  or  property 
of  the  corporation,  it  was  held  that  the 
amount  invested  in  bonds  of  the  United 
States  owned  by  the  corporation  should  be 
deducted  from  the  assessed  valuation. 

A.  L.  R. 
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RE  FIRST  NATIONAL  BANK  OF  HILLS- 
BORO,  Eespt., 

BOARD  OF  COMMISSIONERS  OF 
TRAILL  COUNTY,  Appt. 

(25  N.  D.  635,  148  N.  W.  1064.) 

Tax  —  appeal  from  equalization. 

1.  Under  §  1927,  Revised  Codes  1895, 
an  appeal  will  lie  from  a  decision  of  the 
board  of  countj  commissioners,  made  while 
equalizing  and  correcting  assessments  in 
a  controversy  then  pending  before  them, 
and  judicial  in  its  character. 

Headnotes  by  Babtholouew,  Ch,  J. 


Same  —   tax   on   corporate   stock   and 
property. 

2.  Certain  real  estate  belonging  to  a 
national  bank,  and  in  which  a  portion  of  its 
capital  stock  was  invested,  was  assessed  to 
the  bank  as  other  real  estate  in  the  district 
was  assessed.  At  the  same  time  the  shares 
of  stock  in  said  bank  were  absessed  to  the 
individual  shareholders,  and,  in  equalizing 
the  assessment  of  said  shares,  and  in  fix- 
ing their  value,  the  board  of  county  com- 
missioners refused  to  deduct  from  the  capi- 
tal of  the  bank  the  amount  invested  in  real 
estate.  Held,  that  such  action  constituted 
neither  excessive  nor  double  taxation. 

(Wallin,  J.,  dissents.) 

(December  5,   1898.) 


Note.  —  deductions  in  taoMtion  of ' 
shares  of  corporate  stock  in  hands  of  ! 
shareholders. 

As  to  taxation  of  shares  of  stock  and  cor- 
porate assets  as  double  taxation,  sec  notes 
to  State  Bd.  of  Equalization  v.  People, 
68  L.R.A.  589,  and  East  Livermore  v.  Liver- 
more  Falls  Trust  &  Bkg.  Co.  15  L.R.A. 
(N.S.)   052. 

As  to  taxation  of  property  in  different 
states  as  double  taxation,  see  note  to  Judy 
V.  Beckwith,  15  L.R.A.(N.S.)  142. 

Generally,  as  to  double  taxation,  see 
Index  to  L.R.A.  Notes  under  "Taxes,"  §8 
9-12. 

As  to  deductions  in  taxation  of  capital 
stock  of  corporation,  see  note  to  State  ex 
rel.  Corporation  Commission  v.  J.  K.  Mor- 
rison &  Sons  Co.  ante,  380. 

The  earlier  cases  dealing  with  deductions 
in  taxing  the  shares  of  stock  in  national 
banks  will  be  found  in  the  note  to  McHenry 
T.  Downer,  46  L.R.A.  751. 

Deduction   an   account   of   indebtedness   of 
shareholder. 

As  to  shares  of  stock  in  national  bank, 
see  also  cases  cited  in  note  in  45  L.R.A.  751. 

The  deduction  of  the  individual  debts  of 
a  shareholder  from  the  value  of  his  shares 
of  stock  in  a  national  bank  is  not  required 
by  the  provisions  of  U.  S.  Rev.  Stat.  §  5219, 
Comp.  Stat.  1913,  §  9784,  to  the  effect  that 
the  taxation  of  such  shares  shall  not  be 
at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  in- 
dividual citizens  of  the  state,  although  by 
the  state  law  debts  are  deducted  from  cred- 
its in  the  taxation  of  property,  where  that 
law  does  not  treat  stocks  as  credits.  Com- 
mercial Nat.  Bank  v.  Chambers,  21  Utah, 
324,  56  L.R.A.  346,  61  Pac.  SCO,  affirmed  in 
182  U.  S.  556,  45  L.  ed.  1227,  21  Sup.  Ct. 
Rep.  863. 

A  statute  which  docs  not  permit  of  a 
deduction  of  indebtedness  of  the  sharehold- 
er from  an  assessment  upon  shares  of 
national  bank  stock,  but  which  does  allow 
such  deduction  from  an  assessment  upon 
other  credits  and  investments,  is  not  wholly 
void,  but  only  so  far  as  the  deduction  is 
L.R.A.1915C. 


not   permitted.      Charleston   Nat.   Bank   v. 
Melton,  171  Fed.  743. 

Payment,  or  at  least  a  tender,  of  the 
amount  of  the  taxes  shown  from  the  bill 
on  complainant's  own  theory  justly  and 
equitably  to  be  due  on  shares  of  stock  in 
a  national  bank,  must  be  made  before  a 
court  of  equity  will  interfere  by  injunction 
with  their  collection,  because  such  assess- 
ments, by  reason  of  a  failure  to  make  the 
deduction  prescribed  by  law,  was  at  a  great- 
er rate  than  is  assessed  upon  other  moneyed 
capital.  People's  Nat.  Bank  v.  Marye, 
191  U.  S.  272,  48  L.  ed.  180,  24  Sup.  Ct. 
Rep.  68.  Generally,  as  to  injunction  to  re- 
strain collection  of  taxes,  see  Index  to 
L.R.A.  Notes,  "Injunction,"  §  63.  Specifi- 
cally, as  to  necessity  of  payment  of  tax 
due  where  injunction  is  sought  against 
illegal  taxation,  see  note  in  22  L.R.A.  703. 

Deductions  on  account  of  property  of  cor- 
poration otherwise  taxed. 

The  early  cases  passing  upon  the  right 
to  deduct  the  amount  of  capital  invested  in 
real  estate  which  is  assessed  against  the 
corporation,  in  assessing  the  shares  of  stock 
in  national  banks  in  the  hands  of  stock- 
holders for  purposes  of  taxation,  are  pre- 
sented in  a  note  in  45  L.RJL  757.  The  note 
shows  that  the  cases  are  not  in  harmony 
on  this  point. 

The  refusal  to  deduct  the  value  of  real 
estate  owned  in  other  states  by  a  national 
bank,  from  the  value  of  its  shares  of  stock, 
does  not  make  an  unlawful  discrimination 
against  such  banks,  under  U.  S.  Rev.  Stat. 
§  5219,  Comp.  Stat.  1913,  §  9784,  forbid- 
ding greater  taxation  of  shareholders  of 
national  banks  than  is  imposed  on  other 
moneyed  capital,  or  deny  them  the  equal 
protection  of  the  laws,  where  such  deduc- 
tion is  not  authorized  by  the  laws  of  the 
state  in  valuing  shares  of  other  corpora- 
tions. Commercial  Nat.  Bank  v.  Chambers, 
182  U.  S.  556,  45  L.  ed.  1227,  21  Sup.  Ct. 
Rep.  863. 

In  taxing  the  shares  of  a  national  bank, 
the  value  of  real  estate  situated  without 
the  state  cannot  be  deducted,  under  Utah 
Constitution,  art.   13,   §  2,  providing  that 
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APPEAL  by  the  Board  of  County  Com- 
missioners from  a  judgment  of  the  Dis- 
trict Court  for  Traill  County  reversing  an 
order  in  its  favor  in  a  proceeding  for  the 
equalization  of  taxes  on  certain  bank  stock. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  P.  G.  Swenson,  for  appellant: 

The  fact  that  the  respondent  bank  as  a 
corporation  had  $43,420  of  its  capital  stock 
invested  in  real  estate,  and  that  no  deduc- 
tion was  made  for  this  amount  invested  in 
real  estate,  by  the  board  when  it  equalized 
the  value  of  these  shares  of  stock  assessed 
to  ihe  different  shareholders,  does  not  make 
in  an  instance  of  double  taxation. 

Second  Ward  Sav.  Bank  v.  Milwaukee,  94 


Wis.  687,  68  N.  W.  359;  Bank  of  Commerce 
V.  Tennessee,  161  U.  S.  134,  40  L.  ed.  645, 
16  Sup.  Ct.  Bep.  456;  New  York  v.  Tax  &,  A. 
Comrs.  4  Wall.  244,  18  L.  ed.  344;  Van 
Allen  v.  Assessors  (Churchill  v.  Utica)  3 
Wall.  573,  18  L.  ed.  229. 

Messrs.  Csrmody  &  Iieslie  for  respond- 
ent. 

Bartholomew,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

In  1896  a  controversy  arose  in  Traill 
county  between  the  board  of  county  commis- 
sioners, sitting  to  equalize  and  correct  as- 
sessments, and  the  banks  doing  business  in 
the  county,  relative  to  the  proper  equaliza- 
tion of  the  taxes  upon  bank  stock.    As  a  re- 


all  property  within  the  state  not  exempt 
shall  be  taxed  in  proportion  to  its  value, 
but  that  the  stocks  of  any  corporation  shall 
not  be  taxed  when  the  propertv  represented 
by  them  is  taxed,  and  Utat  Rev.  Stat. 
1898,  §  2509,  providing  for  the  deduction 
from  the  value  of  the  shares  in  banking  in- 
stitutions, of  the  value  of  the  real  estate 
represented  thereby  which  has  been  taxed. 
Commercial  Nat.  Bank  v.  Chambers,  21 
Utah,  324,  66  L.R.A.  346,  61  Pac.  560, 
affirmed  in  182  U.  S.  656,  45  L.  ed.  1227, 
21  Sup.  Ct.  Rep.  863. 

In  the  absence  of  a  statute  authorizing 
a  deduction  on  account  of  capital  invested 
in  real  estate,  in  taxing  shares  of  stock 
in  banks  and  banking  associations  it  is 
held  in  First  Nat.  Bank  v.  Board  of  As- 
sessors, 182  N.  Y.  460,  75  N.  E.  306,  affirm- 
ing 107  App.  Div.  624,  95  N.  Y.  Supp.  1128, 
in  accord  with  Re  First  Nat.  Bank,  that  no 
deduction  should  be  made  on  account  of  real 
estate  owned  by  the  corporation  which  is 
assessed  against  it. 

In  some  states  the  statutes  providing  for 
taxing  shares  of  stock  expressly  provide 
for  a  deduction  of  the  value  of  the  real  es- 
tate owned  by  the  corporation  on  which 
it  pays  taxes. 

The  assessed  value  of  real  estate,  and 
not  the  actual  value,  is  to  be  deducted  in 
ascertaining  the  value  of  shares  of  bank 
stock,  under  a  statute  providing  that  the 
Talue  of  shares  shall  be  ascertained  by  add- 
ing together  the  capital,  surplus,  aiid  un- 
divided profits,  and  deducting  the  value  of 
the  real  estate  otherwise  taxed  in  the  state. 
Com.  V.  Virginia  Bank  &  T.  Co.  110  Va. 
552,  66  S.  E.  853. 

To  the  same  effect  is  Valley  Invest.  Co. 
▼.  Board  of  Review,  152  Iowa,  84,  131  N. 
W.  669,  which  held  that,  under  a  statute 
providing  for  the  taxation  of  shares  of  stock 
at  domestic  corporations,  and  authorizing 
the  amount  of  capital  actually  invested  in 
real  estate  to  be  deducted  from  the  real 
value  of  such  shares,  it  is  the  assessed 
value  of  such  real  estate  that  is  to  be  de- 
ducted. 

Under  a  statute  (Conn.  Gen.  Stat.  §§ 
3836,  3837,  as  amended  Pub.  Acts  1889, 
chap.  63)  providing  for  the  taxation  of 
I..11.A.1916C. 


shares  in  certain  corporations  at  market 
values,  but  for  a  deduction  of  so  much 
of  the  corporate  capital  as  may  be  in- 
vested in  real  estate  upon  which  the  cor- 
poration is  assessed  and  taxed  it  is  the  as- 
sessed, and  not  the  actual  or  market,  value 
of  the  real  estate,  that  is  to  be  deducted. 
Dennis's  Appeal,  72  Conn.  369,  44  Atl.  545; 
Barrett's  Appeal,  73  Conn.  288,  47  Atl.  243. 

In  Batterson's  Appeal,  72  Conn.  374,  44 
Atl.  546,  it  is  held  that  the  deduction  is 
proportionate  to  the  value  of  the  whole 
investment  of  the  corporation  in  real  es- 
tate, compared  with  its  total  net  assets. 

The  assessed  value  of  real  estate  located 
without  the  state  upon  which  the  corpora- 
tion pays  taxes  in  the  state  where  situated, 
as  well  as  that  within  the  state  levying  a 
tax  upon  the  shares  of  stock,  must  be  de- 
ducted from  the  value  of  the  stock,  under 
a  statute  authorizing  a  deduction  of  that 
portion  of  the  capital  invested  in-  real  es- 
tate on  which  the  corporation  is  assessed 
and  pays  taxes.  Batterson  v.  Hartford, 
50  Conn.  558. 

A  statute  (Wis.  Stat.  1911,  §  1057), 
taxing  shares  of  bank  stock,  which  provid- 
ed that  the  assessed  value  of  "the  building" 
in  which  the  bank  maintains  its  offices  and 
transacts  its  business,  including  the  land 
upon  which  it  is  located,  when  owned  by  the 
bank,  should  be  deducted  from  the  total 
value  of  the  shares,  is  broad  enough  to 
include  a  branch  office  and  the  land  owned 
by  the  bank  on  which  it  stands.  State  ex 
rel.  Second  Ward  Sav.  Bank  v.  Leuch,  155 
Wis.  493,  144  S.  W.  1119 ;  State  ex  rel.  Mar- 
shall k  I.  Bank  v.  Leuch,  155  Wis.  500,  144 
N.  W.  1122. 

The  mere  temporary  interruption  of  the 
active  use  of  the  building  for  banking  pur- 
poses, caused  by  the  making  of  repairs  or 
enlargements,  during  which  time  the  bank 
occupied  rented  quarters  to  transact  its 
business,  does  not  change  the  legal  status 
of  the  building  so  as  to  bar  the  right  to 
deduct  its  value  in  ascertaining  the  value 
of  the  shares  for  purposes  of  taxation. 
State  ex  rel.  Second  Ward  Sav.  Bank  v. 
Leuch,  supra. 

But  land  on  which  the  main  banking 
house  stands,  which  is  not  owned  in  fee  by 
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suit  of  this  controversy  the  said  board,  on 
the  11th  day  of  July,  1896,  passed  a  reso- 
lution and  entered  the  same  upon  its  rec- 
ords, which  reads:  "On  motion  all  shares 
of  bank  stock  was  equalized  to  average 
sixty  (60)  per  cent  on  capital  stock." 
From  the  decision  so  entered  the  First  Na- 
tional Bank  of  Hillsboro,  plaintiff  herein, 
appealed  to  the  district  court  of  said  coun- 
ty. In  the  district  court  the  plaintiff  was 
successful,  and  the  defendant  brings  the 
case  here  on  appeal. 

When  the  ease  was  reached  for  trial  in 
the  district  court  the  defendant  appeared 
specially,  and  moved  to  dismiss  on  the 
ground  that  the  court  had  no  jurisdiction, 
for  the  reason  that  it  appeared  by  the  no- 
tices of  appeal  that  it  was  an  attempt  to 
appeal  from  the  board  of  equalization,  and 
^.that  the  statute  allowed  no  appeal  from 
such  board.  The  denial  of  this  motion  is 
the  first  point  for  our  consideration.  We 
think  the  point  cannot  fairly  be  considered 


open  in  this  jurisdiction  since  the  decisiou 
in  Pierre  Waterworks  Co.  v.  Hughes  Coun- 
ty, 5  Dak.  145,  37  N.  W.  733.  It  was 
squarely  raised  in  that  case,  discussed  with 
great  ability  by  Chief  Justice  Tripp,  and 
the  unanimous  court  held  that  the  appeal 
would  lie.  That  decision  has  never  been 
reversed,  modified,  or  questioned.  Then,  as 
now,  appeals  were  allowed  from  all  de- 
cisions of  the  board  of  county  commission- 
ers from  matters  properly  before  them.  Po- 
litical Code  of  1877,  §  46,  chap.  21;  Re- 
vised Codes  1895,  §  1927.  But  much  learn- 
ing was  expended  in  the  waterworks  case  in 
determining  that  the  board  of  equalization 
was  in  fact  the  board  of  county  commis- 
sioners. The  statute  then  in  force  (g  28, 
chap.  28,  Political  Code  of  1877)  declared: 
"The  board  of  county  commissioners  of  each 
county  shall  constitute  a  board  of  equaliza- 
tion for  the  county,  and  said  board  or  a 
majority  of  the  members  thereof  shall  hold 
a  session  of  not  less  than  two  days,"  etc. 


Ihe  bank,  but  held  under  a  ninety-nine- 
year  lease  with  the  privilege  of  unlimited 
renewal,  is  not  within  the  terms  of  the 
statute.  State  ex  rel.  Marshall  £  I.  Bank 
V.  Leucb,  supra.  The  court  pointed  out 
that  under  the  statute  the  real  estate  owned 
by  the  bank  was  subject  to  taxation  as  other 
land,  and  the  provision  for  deduction  of  the 
assessed  value  of  the  banking  building  and 
the  land  on  which  it  is  situated,  from  the 
value  of  the  shares,  was  to  avoid  double 
taxation  on  such  property,  which  represents 
part  of  the  assets  of  the  bank;  but  that 
when  the  bank  has  invested  no  part  of  its 
capital  or  assets  in  the  land,  but  has  only 
entered  into  a  contract  to  pay  certain  sums 
annually  as  rental  of  land  for  a  series  of 
years,  it  cannot  be  said  that  any  part  of  the 
gross  valuation  of  capital  stock  represents 
the  land,  or  that  the  land  is  taxed  at  all 
when  the  capital  stock  is  taxed,  and  said: 
"Where  the  bank  owns  the  land  its  reason- 
able value  goes  into  the  book  value  of  the 
stock;  where  it  simply  leases  the  land  its 
value  nowhere  enters  into  the  book  value 
of  the  stock,  but  on  the  contrary  the  an- 
nual rental  enters  into  the  expense  account, 
and  tends  to  lower  the  book  value  and  the 
market  of  the  stock." 

Under  a  statute  providing  for  the  deduc- 
tion of  the  value  of  the  real  estate  owned 
by  the  corporation,  it  is  held  in  Dexter 
Horton  Nat.  Bank  v.  McKenzie,  69  Wash. 
314,  124  Pac.  915,  that  bonds  issued  by  a 
trust  company  upon  land  under  a  trust  deed 
which  required  the  trust  company  to  divide 
the  income  among  the  bondholders,  and  to 
■ultimately  sell  the  land  and  to  distribute 
the  proceeds  among  the  bondholders  to  the 
amount  of  the  face  of  the  bonds,  represent 
real  estate  within  the  statute  requiring  a 
deduction  of  the  amount  invested  in  real 
estate. 

The  accumulations  of  a  life  insurance 
company  held  as  a  reserve  fund  to  meet 
L.R.A.1J15C. 


future  liabilities  on  life  policies,  and  in- 
vested in  real  estate  upon  which  the  cor- 
poration pays  taxes,  are  not  capital  within 
the  meaning  of  a  statute  (Conn.  Gren.  Stat. 
§  3836,  as  amended  Pub.  Acts  1889,  chap. 
63),  providing  for  the  taxation  of  shares  in 
certain  corporations  at  their  market  value, 
and  authorizing  a  deduction  from  the  mar- 
ket value  of  the  stock,  of  the  amount  of 
capital  invested  in  real  estate  upon  which 
the  corporation  is  taxed.  Bulkeley's  Ap- 
peal, 77  Conn.  45,  S8  Atl.  8.  The  court 
said  that  the  word  "capital"  as  used  in  the 
statute  "describes  the  surplus  over  its  lia- 
bilities, representing  the  fund  in  which  the 
shareholder  is  equitably  interested,  and  from 
which  he  would  look  for  his  final  dividend, 
were  the  company  to  be  wound  up;"  that 
the  statute  "is  not  intended  to  authorize 
an  arbitrary  deduction  from  the  sharehold- 
er's list,  but  to  authorize  a  reduction  of  the 
valuation,  treating  the  shareholder  as  own- 
ing an  equitable  interest  in  that  part  of 
the  corporation's  assets  representing  the 
amount  of  the  original  capital  and  profits 
in  excess  of  existing  debts,  and  therefore 
equitably  entitled  to  be  credited  in  the 
valuation  of  his  share  with  the  amount  of 
this  property  which  has  been  taxed." 

To  the  same  effect  is  Cutler's  Appeal, 
74  Conn.  35,  49  Atl.  338,  where  it  was  said 
in  reference  to  the  above  statute:  "The  real 
question  is  whether  such  real  estate  be  part 
of  that  capital  or  capital  and  surplus  repre- 
sented, at  the  date  of  the  return  to  the  town 
assessors,  the  excess  in  value  of  the  net  as- 
sets above  the  amount  of  corporate  debts 
and  liabilities  in  which  the  shareholders  are 
directly  interested.  .  .  .  Land  acquired 
and  held  for  the  purpose  of  responding  to 
particular  liabilities,  whether  through  ac- 
tion by  the  corporation  or  by  force  of  statu- 
tory requirements,  would  not  be  a  part  of 
such  capital  or  surplus,  to  any  greater  ex- 
tent than  that  of  its  value  after  deducting 
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It  was  contended  that  there  were  two  sepa- 
rate boards  composed  of  the  same  persons, 
and  that  authority  to  appeal  from  decisions 
of  the  board  of  county  commissioners  did 
not  include  authority  to  appeal  from  de- 
cisions of  the  board  of  equalization.  The 
opinion  fairly  met  and  refuted  the  conten- 
tion; but  our  legislature,  as  if  to  remove 
all  doubt  upon  the  subject,  has  enacted 
that  "it  shall  be  the  duty  of  the  board  of 
eoonty  commissioners  of  each  county,  at  its 
regular  meeting  in  July  of  each  year,  to 
devote  the  first  two  days,  or  more  if  neces- 
sary, of  such  meeting  to  the  proper  equaliz- 
ing and  correcting  of  the  assessment  roll 
in  its  county."  Revised  Codes  1895,  $  1213. 
That  section  was  in  full  force  when  the  tax 
in  question  was  assessed,  and  when  the  de- 
cision appealed  from  was  entered.  No  such 
thing  as  a  county  board  of  equalization  is 
recognized.  The  board  of  county  commis- 
sioners equalize  the  taxes,  and  this  they  do 
in  the  same   capacity  in   which  they   per- 


form any  other  functions  imposed  up<Hi 
them  by  law.  It  follows  that  the  only 
ground  upon  which  the  motion  to  dismiss 
was  based  had  no  foundation  in  the  law  as 
it  then  stood. 

But,  notwithstanding  the  broad  language 
of  our  statute,  which  declares  that  appeals 
may  be  taken  from  "all  decisions"  of  the 
board  upon  matters  properly  before  it,  we 
must  not  be  understood  to  give  judicial 
sanction  to  the  proposition  as  stated.  It 
must  have  its  limitations.  It  would  not 
be  proper  for  us  to  enter  into  an  extended 
discussion  as  to  what  matters  may  not  be 
appealed.  We  need  only  say  that  the  pow- 
ers of  a  board  of  county  commissioners  are 
very  comprehensive,  and  extend  to  all  ordi- 
nary matters  in  which  the  county,  as  such, 
is  interested.  They  are  in  fact  executive, 
administrative,  political,  and  judicial  or 
quasi  judicial.  Courts  have  no  such  extend- 
ed powers.  They  are  limited  to  the  con- 
sideration   of    matters    purely    judicial    in 


the  amount  of  such  liabilities."  To  the 
same  effect  is  Barrett's  Appeal,  75  Conn. 
280,  53  Atl.  591. 

Deductions  on  account  of  property  exempt 
from  taxation. 

It  is  quite  generally  held  that  in  assess- 
ing the  value  of  corporate  stock  for  pur- 
poses of  taxation  a  deduction  should  be 
made  of  the  amount  invested  in  national 
securities  and  other  property  owned  by  the 
corporation  that  is  exempt  from  taxation 
when  the  tax  is  upon  the  corporation,  but 
when  the  tax  is  upon  the  shares  in  the 
hands  of  the  stockholders,  or  is  assessed 
against  the  corporation  as  agent  of  the 
shareholder,  to  be  deducted  from  the  divi- 
dends, no  deduction  is  to  be  made. 

The  distinction  is  based  upon  the  doc- 
trine that  capital  stock  or  property  and 
assets  of  the  corporation,  and  the  shares  of 
stock  in  the  hands  of  individual  stock- 
holders, are  separate  properties  for  the  pur- 
pose of  taxation. 

In  fixing  the  value  of  shares  of  stock  of 
a  national  bank  or  other  corporation  for 
purposes  of  taxation,  no  deduction  is  made 
on  account  of  the  capital  of  the  corporation 
invested  in  United  States  bonds,  state 
bonds,  and  other  securities  which  are  ex- 
empt from  taxation.  This  proposition  is 
sustained  by  cases  cited  in  note  in  45  L.R.A. 
757,  and  the  following  cases:  Home  Ins. 
Co.  V.  New  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593;  Palmer  v.  Mo- 
Mahon,  133  U.  S.  660,  33  L.  ed.  772,  10 
Sup.  Ct.  Rep.  324;  Cleveland  Trust  Co.  v. 
Lander,  184  U.  S.  Ill,  46  L.  ed.  456,  22 
Sup.  Ct.  Rep.  394,  affirming  62  Ohio  St. 
266,  56  N.  E.  1036;  Charleston  Nat.  Bank 
V.  Melton,  171  Fed.  743 ;  Ex  parte  State,  — 
Ala.  — ,  66  So.  1;  Batterson  v.  Hartford, 
50  Conn.  558;  National  State  Bank  v.  Bur- 
Ungton,  110  Iowa,  696,  94  N.  W.  234;  First 
L.R.AJ916C. 


Nat.  Bank  v.  Independence,  123  Iowa,  482, 
99  N.  W.  142;  First  Nat  Bank  v.  Board  of 
Reviewers,  41  La.  Ann.  181,  5  So.  408; 
Home  Ins.  Co.  v.  Board  of  Assessors,  42 
La.  Ann.  1131,  8  So.  481;  Parker  v.  Sun 
Ins.  Co.  42  La.  Ann.  1172,  8  So.  618;  Board 
of  Liquidation  v.  Thoman,  42  La.  Ann. 
605,  8  So.  482;  Bank  of  Oxford  v.  Oxford, 
70  Miss.  504,  12  So.  203;  Mechanics'  Nat. 
Bank  v.  Baker.  65  N.  J.  L.  113,  46  Atl.  586, 
affirmed  on  other  grounds  in  65  N.  J.  L. 
549,  48  Atl.  582;  Pullen  v.  Corporation 
Commission,  152  N.  C.  548,  68  S.  E.  155. 

A  state  statute  imposing  a  tax  upon 
shares  of  national  bank  stock  is  not  invalid 
because  it  does  not  permit  a  deduction  of 
the  value  of  securities  owned  by  the  bank 
that  are  by  law  exempt  from  taxation,  in 
arriving  at  the  value  of  the  shares  for  as- 
sessment in  the  hands  of  the  shareholders. 
Charleston  Nat.  Bank  t.  Melton,  171  Fed. 
743. 

Capital  of  state  banks  invested  in  United 
States  securities  cannot  be  subjected  to  state 
taxation;  hut  shares  of  bank  stock  may  be 
taxed  in  the  hands  of  their  individual  own- 
ers at  their  actual,  instead  of  their  par, 
value,  without  regard  to  the  fact  that  a 
part  or  the  whole  of  the  capital  of  the  cor- 
poration may  be  so  invested.  Home  Ins. 
Co.  V.  New  York,  134  U.  S.  594,  33  L.  ed. 
1025,  10  Sup.  Ct.  Rep.  593 ;  Palmer  v.  Mac- 
Mahon,  133  U.  S.  660,  33  L.  ed.  772,  10 
Sup.  Ct.  Rep.  324. 

As  the  Mississippi  tax  on  capital  stock 
in  banks  is  a  tax  on  the  shares  of  stock- 
holders, although  collected  through  the 
medium  of  the  corporations,  no  deductions 
are  allowed  for  investments  of  capital  in 
nontaxable  securities.  Bank  of  Oxford  v. 
Oxford,  70  Miss.  504,  12  So.  203. 

In  Cleveland  Trust  Co.  v.  Lander,  184  U. 
S.  Ill,  46  L.  ed.  456,  22  Sup.  Ct.  Rep.  394, 
affirming  62  Ohio  St.  266,  56  N.  E.  1036, 
it  was  held  that  a  tax  on  the  shares  of  stock 
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character.  See  §§  85  and  96,  state  Consti- 
tution. But  if  a  party  be  wrongfully  and 
unjustly  taxed  in  violation  of  law  (and 
that  is  what  plaintiff  claims  in  this  case), 
then  a  wrong  exists  for  which  there  must 
be  a  remedy  in  law  in  some  form.  The 
courts  can  take  cognizance  of  it,  independ- 
ent of  any  action  of  the  county  commission- 
ers, because  it  is  inherently  judicial  in  char- 
acter; and,  being  a  proper  subject  for  ju- 
dicial determination,  the  manner  in  which 
it  may  be  brought  before  the  court  is  en- 
tirely within  legislative  cbntrol.  It  is  our 
duty  to  give  force  to  the  statute  so  far  as 
it  comes  within  the  Constitution;  and  the 
fact  that  its  enforcement  may  result  in  prac- 
tical inconvenience,  or  in  delay  in  collect- 
ing the  revenue,  furnishes  us  no  warrant 


for  declaring  the  statute  void,  or  limiting 
its  operation.  We  have  no  such  power. 
Those  matters  pertain  to  the  legislature  ex- 
clusively. One  further  remark  to  avoid  mis- 
apprehension. The  word  "decision"  in  the 
statute  is  not  synonymous  with  "determina- 
tion." The  board  may  determine  upon  cer- 
tain proceedings  in  any  matter  properly  be- 
fore it,  and  in  a  general  way,  and  about 
which  there  is  no  special  controversy.  Such 
a  determination  would  not,  we  think,  be  ap- 
pealable whatever  might  be  the  nature  of 
the  matter  concerning  which  the  determina- 
tion was  made.  A  decision  presupposes  a 
controversy,  and,  to  be  appealable,  a  decision 
must  be  upon  a  point  concerning  which 
some  specific  claim  was  made  by  the  party 
taking   the  appeal,   and   which  claim  was 


in  a  trust  company,  under  the  Ohio  stat- 
utes, is  not  equivalent  to  a  tax  on  the  prop- 
erty of  the  corporation,  and  therefore  the 
shareholders  are  not  entitled  under  U.  S. 
Rev.  Stat.  §  3701,  Comp.  Stat.  1913,  §  6816, 
to  have  a  deduction  from  the  value  of  the 
shares  of  the  amount  of  the  capital  stock 
of  the  company  which  is  invested  in  United 
States  bonds. 

Under  a  statute  (Alabama  Code  1907, 
S  2082,  subdiv.  9)  taxing  shares  of  stock, 
which  authoriised  the  amount  at  which  the 
property  of  the  corporation  was  assessed 
for  taxation  to  be  deducted  from  the  aggre- 
gate value  of  the  shares,  and  provided  that 
the  residue  should  be  the  assessed  value  of 
the  shares,  the  shareholder  is  not  entitled 
to  have  deducted  the  value  of  such  property 
of  the  corporation  as  may  have  been  ex- 
empt from  taxation  in  favor  of  the  corpora- 
tion. Ex  parte  State,  —  Ala.  — ,  66  So.  1, 
overruling  Elmwood  Cemetery  Co.  v.  Tar- 
rant, 170  Ala.  459,  54  So.  186. 

No  deduction  should  be  made  in  assess- 
ing the  value  of  shares  of  stock  for  pur- 
poses of  taxation,  on  account  of  capital  in- 
vested in  patent  rights,  which  by  law  are 
exempt  from  taxation.  Crown  Cork  &  Seal 
Co.  V.  State,  87  Md.  687,  53  L.R.A.  417,  07 
Am.  St.  Rep.  371,  40  Atl.  1074,  writ  of  er- 
ror dismissed  by  Supreme  Court  of  United 
States,  Jan.  31,  1900,  44  L.  ed.  1221,  20 
Sup.  Ct.  Rep.  1026. 

But  under  a  statute  exempting  state 
bonds  from  taxation,  which  provided  that 
the  bonds  should  not  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of 
any  bank  or  other  corporation,  it  was  held 
in  Pullen  v.  Corporation  Commission,  152 
N.  C.  548,  68  S.  E.  155,  that  so  much  of  the 
surplus  as  is  invested  in  such  bonds  must 
be  deducted  from  the  aggr^ate  value  of 
the  assets  in  ascertaining  the  taxable  value 
of  the  shares  of  stock.  Clark,  Ch.  J.,  and 
Hoke.  J.,  dissenting. 

Under  a  statute  taxing  shares  of  bank 
stock  of  banks  organized  imder  the  laws  of 
the  state  or  of  the  United  States,  which 
provided  that  the  assessor  in  assessing  such 
shares  "shall  allow  all  the  deductions  and 
exemptions  granted  by  law  from  the  value 
L.R.A.1915C. 


I  of  other  taxable  property  owned  by  indi- 
viduals in  this  state,"  the  value  of  govern- 
ment securities  held  by  the  bank,  which  are 
exempt  from  taxation,  should  be  deducted 
from  the  value  of  the  shares  in  assessing 
their  value  for  purposes  of  taxation.  Lip- 
pincott  V.  Lippincott,  75  N.  J.  L.  795,  09 
Atl.  502,  reversing  74  N.  J.  L.  439,  66  Atl. 
113. 

Shareholders  are  not  exempt  from  tax  on 
their  shares  by  virtue  of  a  charter  provision 
exempting  the  capital  of  the  corporation 
from  taxation.  }sew  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.  ed.  202,  17  Sup. 
Ct.  Rep.  905,  reversing  54  Fed.  73. 

In  Alabama,  under  the  constitutional 
rule  of  uniformity  and  equality,  sharehold- 
ers in  the  state  banks  are  entitled  to  all 
the  deductions  allowed  to  national  bank 
stockholders.  State  Bank  v.  Board  of  Reve- 
nue, 91  Ala.  217,  8  So.  852. 

But  the  immunity  of  national  securities 
from  state  taxation  is  violated  by  a  tax  im- 
posed under  the  authority  of  Iowa  Code, 
§  1322,  directing  that  shares  of  stock  of 
state  banks  should  be  assessed  to  such 
banks,  and  not  to  individual  stockholders, 
the  substantial  effect  of  which  is  to  require 
taxation  upon  the  property,  not  including 
the  franchises,  of  such  banks,  and  to  adopt 
the  value  of  the  shares  as  the  measure 
of  the  taxable  valuation  of  such  property, 
without  permitting  any  deduction  from  such 
valuation  on  account  of  bonds  of  the  United 
States  owned  by  the  banks.  Home  Sav. 
Bank  v.  Des  Moines,  205  U.  S.  503,  51  L. 
ed.  901,  27  Sup.  Ct.  Rep.  571,  reversing  — 
Iowa,  — ,  101  N.  W.  867. 

The  value  of  real  estate  owned  by  a  na- 
tional bank  is  not  to  be  deducted  in  esti- 
mating the  assessable  value  of  the  shares  of 
bank  stock  for  purposes  of  taxation,  where 
the  statute  exempts  from  taxation  all  prop- 
erty of  the  bank  whether  real  or  personal. 
Mechanics'  Nat.  Bank  v.  Baker,  65  N.  J. 
L.  113,  46  Atl.  586  (distinguishing  State, 
Orange  Nat.  Bank,  Prosecutor,  v.  Williams, 
58  N.  J  L.  45,  32  Atl.  745),  affirmed  on 
other  grounds  in  65  N.  J.  L.  549,  48  Atl. 
582.  A.  L.  R. 
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denied,  in  whole  or  in  part,  by  the  decision 
of  the  board.  In  this  case  it  sufficiently  ap- 
pears that  there  was  a  controversy  between 
the  banks  in  Traill  county  and  each  of  them 
on  the  one  hand,  and  the  county  commis- 
sioners on  the  other,  concerning  the  tax- 
•tion  of  the  bank  stock,  the  banks  claiming 
that  they  were  being  unjustly  and  unlaw- 
fully taxed.  This  claim  the  board  by  its 
decision  denied.  The  question  was  a  ju- 
dicial question.  We  hold  that  an  appeal 
lies  in  this  case,  and  this  brings  us  to  a 
consideration  of  the' merits. 

We  are  concerned  only  in  ascertaining 
-whether  or  not  the  holders  of  the  stock  of 
the  plaintiff  bank  have  been  unlawfully 
taxed.  Under  S  1184,  ReTised  Codes  1895, 
the  bank  stock  is  assessed  against  the  share- 
holders, but  the  bank  as  agent  for  such 
shareholders  is  required  to  pay  the  tax. 
Hence  the  bank  is  the  proper  party  plain- 
tiff in  this  case.  It  is  conceded  that  the 
capital  stock  of  the  plaintiff  bank  is  $50,000, 
divided  into  shares  of  $100  each.  Its  sur- 
plus fund  at  the  date  of  taxation  was 
410,000.  The  resolution  from  which  the 
appeal  was  taken  fixed  the  valuation  of 
shares  of  bank  stock  at  60  per  cent  on  capi- 
tal stock,  or  for  the  plaintiff  bank  at  $60 
per  share.  The  book  valud  of  the  stock,  as 
shown  by  capital  and  surplus,  was  $120  per 
•hare.  Its  actual  market  value  is  not  dis- 
closed. What  evidence  there  is  on  the  point 
tends  to  show  that  it  was  a  larger  figure. 
It  was  not  theretofore  to  the  disadvantage 
of  the  stockholders  to  value  the  entire  stock 
«t  the  amount  of  the  capital  stock.  The 
evidence  shows  without  contradiction  that 
other  moneyed  capital  in  that  taxing  district 
was  assessed  at  60  per  cent  of  its  face  value. 
Thus  far  plaintiff  has  no  just  ground  of 
complaint;  nor  do  we  understand  that  it 
-would  complain  if  that  were  all.  But  it  is 
conceded  that  at  that  time  the  bank  had 
invested  in  real  estate  over  $43,000,  and 
that  this  real  estate  was  taxed  to  the  bank 
aa  other  real  estate  in  the  district;  i.  e., 
from  25  to  33  per  cent  of  its  value.  Under 
these  facts  plaintiff  claims  that  its  stock  is 
being  taxed  in  violation  of  the  constitution- 
al provision  requiring  uniformity  of  taxa- 
tion (see  §  176,  state  Const.),  and  also  of 
that  porticA  of  the  national  banking  act 
(§  6219,  U.  8.  Rev.  Stat.  Comp.  Stat.  1913, 
%  9784),  which,  while  it  permits  the  states 
to  tax  the  stock  of  national  banks  in  the 
hands  of  the  shareholders,  yet  declares  that 
such  shares  shall  not  be  taxed  higher  than 
other  moneyed  capital.  It  is  urged  that  the 
real  estate  owned  by  the  bank  represents  so 
much  of  the  capital  of  the  bank,  and,  since 
it  is  taxed  in  its  character  of  real  estate, 
the  amount  invested  therein  must  be  de- 
ducted from  the  total  capital  of  the  bank, 
I^R.A.1»16C. 


and  the  remainder  only  must  be  used  in  as- 
certaining the  value  of  the  stock  for  the 
purposes  of  taxation.  To  hold  otherwise,  it 
is  claimed,  necessarily  results  in  taxing  so 
much  of  the  capital  as  is  so  invested  twice, 
— once  as  real  property,  and  once  as  bank 
stock.  This  argument  is  specious.  It  may 
be  true  that  if  the  state  should  elect  to 
exempt  the  real  estate  owned  by  a  banking 
corporation  when  it  required  the  shares  of 
stock  to  be  assessed  at  their  full  value,  or 
if  it  should  elect  to  deduct  from  the  total 
capital  the  amount  invested  in  real  estate, 
and  use  the  remainder  as  a  basis  for  de- 
termining the  value  of  the  stock,  that  other 
taxpayers  would  have  no  legal  ground  of 
complaint  on  the  score  that  either  the  bank 
or  the  shareholders  were  unduly  favored. 
Our  revenue  law  of  1890  (Laws  1889-90, 
chap.  132,  §  24)  expressly  provided  that, 
in  fixing  the  value  of  shares  of  bank  stock, 
the  assessors  should  deduct  from  the  total 
capital  of  the  bank  the  amount  legally  in- 
vested in  real  property,  and  the  remainder 
should  represent  the  taxable  value  of  the 
shares;  the  real  estate  being  taxed  under 
the  general  law.  There  was  nothing  inequi- 
table in  that  provision.  There  is  nothing 
inequitable  in  a  provision  that  permits  any 
taxpayer  to  deduct  from  the  total  amount 
of  his  assets  the  amount  of  his  indebted- 
ness, and  use  the  remainder  as  representing 
the  value  of  his  estate;  and  yet  no  tax- 
payer, in  the  absence  of  such  a  provision, 
has  the  l^al  right  to  demand  such  a  re- 
diiction,  and  it  does  not  aid  him  any  to 
show  that  the  evidences  of  his  indebtedness 
are  taxed  by  the  same  authority  that  taxes 
his  estate,  even  when  it  is  certain  that  the 
estate  must  be  depleted  to  pay  the  debts. 
Neither  the  debtor  nor  the  creditor  can  be 
heard  to  say  that  it  is  double  taxation. 
Yet  it  is  perfectly  apparent  that  if  one  tax- 
payer be  indebted  in  an  amount  equal  to 
his  entire  estate,  and  if  the  evidences  of 
that  indebtedness  be  held  by  his  neighbor 
in  the  same  taxing  district,  and  if  both  the 
estate  and  the  evidences  of  indebtedness  be 
taxed  at  their  full  value, — and  that  is  the 
theory  of  our  law, — ^the  aggregate  amount 
on  the  assessor's  books  will  be  double  the 
actual,  tangible  wealth,  and  yet  there  is 
no  double  taxation.  Why!  The  answer  is 
ready  in  the  mouth  of  anyone  who  has  ever 
studied  the  rudiments  of  the  law  of  tax- 
ation. Because  the  estate  is  property  of 
one  kind  in  the  hands  of  one  party;  the 
evidences  of  indebtedness,  while  their  value 
depends  upon  and  is  measured  by  the  estate, 
are  property  of  another  kind  in  the  hands 
of  another  party. 

This  argument  of  double  taxation  has 
frequently  been  made  under  these  same  cir- 
cumstances in  behalf  of  banks  and  the  hold- 
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era  of  shares  of  bank  stock.  It  has  not 
been  allowed  by  the  better  considered  or 
modern  cases.  Its  basis  is  untenable.  It 
proceeds  upon  the  theory  that  the  bank  and 
its  shareholders  are  one.  Counsel  in  this 
case  have  argued  at  great  length,  and  pre- 
sented an  array  of  figures  to  demonstrate 
that  the  bank  pays  upon  its  shares  upon  a 
valuation  largely  in  excess  of  their  par 
value.  This  is  all  wrong.  The  bank  does 
not  pay  a  penny  of  taxes  upon  the  shares 
except  as  agent  for  the  stockholders,  and 
for  all  money  so  paid  it  reimburses  itself 
from  the  dividends  or  other  property  be- 
longing to  such  shareholders.  The  share- 
holders pay  no  tax  upon  the  real  estate. 
That  is  the  property  of  the  bank.  The 
shareholders  and  the  bank  are  as  distinct 
for  purposes  of  taxation  as  separate  in- 
dividuals. In  law  the  "bank  is  an  entity,  a 
person,  with  its  individual  assets  and  its  in- 
dividual liabilities.  Among  these  individual 
liabilities  is  its  obligation  to  pay  to  its  stock- 
holders the  face  value  of  the  shares  of  stock 
held  by  them.  True  this  obligation  may  not 
mature  until  the  bank  ceases  to  do  business; 
but  it  is  no  less  a  sacred  obligation.  If, 
then,  the  property  of  the  bank  be  sufficient 
as  between  the  creditors  of  the  bank,  the 
law,  for  reasons  of  public  policy,  makes  the 
shareholder  a  deferred  creditor,  but  he  is 
none  the  less  a  creditor.  His  certificates  of 
stock  constitute  the  evidences  of  the  bank's 
indebtedness  to  him.  He  cannot  object  that 
such  evidence  of  indebtedness  is  taxed,  be- 
cause the  law  says  it  shall  be  taxed.  He 
cannot  object  that  the  real  estate  of  his 
debtor,  the  bank,  is  taxed,  because  the  law 
says  it  shall  be  taxed.  Taxation  is  the 
rule;  exemption  from  taxation  is  the  ex- 
ception. He  who  claims  exemption  must  be 
able  to  put  his  finger  upon  the  law  creat- 
ing the  exemption.  True  it  is  that  the  con- 
tract of  the  shareholder  with  the  bank  is 
such  that  he  is  entitled  to  share  in  the  net 
profits  made  by  the  bank.  It  is  this  feature 
that  brings  his  stock  above  par;  and  the 
value  of  his  stock  is  dependent,  in  a  meas- 
ure, upon  the  earning  capacity  of  the  bank, 
or,  in  other  words,  upon  the  amount  of  net 
profits  to  be  divided.  Of  course  every  item 
of  necessary  expenses  paid  by  the  bank  re- 
duces this  amount,  but  the  stockholder  has 
no  more  legal  right  to  say  that  the  bank 
shall  not  pay  its  indebtedness  to  the  state 
than  it  has  to  say  that  it  shall  not  pay 
its  hired  clerk. 

In  the  case  of  Van  Allen  t.  Assessors 
(Churchill  v.  Utica)  3  Wall.  673,  18  L.  ed. 
220,  it  is  said:  "The  corporation  is  the 
legal  owner  of  all  the  property  of  the  bank, 
real  and  personal,  and  within  the  powers 
conferred  upon  it  by  the  charter,  and  for 
the  purposes  for  which  it  was  created,  can 
L.R.A.1915C. 


deal  with  the  corporate  property  as  ab80> 
lutely  as  a  private  individual  can  deal  with 
his  own."  And  again:  "The  interest  of  the 
shareholder  entitles  him  to  participate  in 
the  net  profits  earned  by  the  bank  in  the 
employment  of  its  capital,  during  the  exist- 
ence of  its  charter,  in  proportion  to  the 
number  of  his  shares;  and,  upon  its  disso- 
lution or  termination,  to  his  proportion  of 
the  property  that  may  remain  of  the  corpo- 
ration after  the  payment  of  its  debts.  This 
is  a  distinct,  independent  interest  or  prop- 
erty, held  by  the  shareholder  like  any  other 
property  that  may  belong  to  him.  Now,  it 
is  this  interest  which  the  act  of  Congress 
has  left  subject  to  taxation  by  the  states, 
imder  the  limitations  prescribed."  In  that 
case  it  was  held  that  while  the  capital  stock 
of  the  bank  was  invested  in  United  States 
bonds  that  were  exempt  from  taxation, 
nevertheless  the  shares  of  stock  in  the  hands 
of  shareholders  were  subject  to  taxation. 
To  same  effect  is  New  York  v.  Tax  &  A. 
Comrs.  4  Wall.  244,  18  L.  ed.  344;  Palmer 
v.  McMahon,  133  U.  S.  660,  33  L.  ed.  772, 
10  Sup.  Ct.  Rep.  324. 

In  Farrington  v.  Tennessee,  95  U.  8.  687, 
24  L.  ed.  560,  it  is  said:  "The  capital  stock 
and  the  shares  may  both  be  taxed,  and  it  is 
not  double  taxation," — and  many  authori- 
ties are  cited  to  support  the  proposition. 
Further,  Mr.  Justice  Swayne  enumerates  in 
that  case  as  taxable  property  in  addition  to 
the  capital  stock:  (1)  The  franchise  to  be 
a  corporation,  etc.,  citing  Hamilton  Mfg. 
Co.  V.  Massachusetts,  6  Wall.  632,  18  L.  ed. 
904;  Wilmington  &  W.  R.  Co.  v.  Reid,  13 
Wall.  264,  20  L.  ed.  568.  (2)  Accumulated 
earnings.  State  ex  rel.  Mutual  Ben.  L.  Ins. 
Co.,  Prosecutors,  v.  Utter,  34  N.  J.  L.  493; 
St.  Louis  Mut.  L.  Ins.  Co.  v.  Charles,  47 
Mo.  462.  (3)  Profits  and  dividends.  Atty. 
Gen.  V.  Bank  of  Charlotte,  57  N.  C.  (4 
Jones,  Eq.)  287.  (4)  Real  estate  belong- 
ing to  the  corporation  and  necessary  for  its 
business.  Wilmington  k  W.  R.  Co.  v.  Reid, 
13  Wall.  264,  20  L.  ed.  568;  Bank  of  Cape 
Fear  v.  Edwards,  27  N.  C.  (5  Ired.)  516. 

In  Tennessee  v.  Whitworth,  117  U.  S.  128, 
29  L.  ed.  830,  6  Sup.  Ct.  Rep.  645,  Mr. 
Chief  Justice  Walte,  after  referring  to  the 
national  bank  cases  already  cited,  says:. 
"In  corporations  four  elements  of  taxable 
value  are  sometimes  found :  ( 1 )  Franchise ; 
(2)  capital  stock  in  the  hands  of  the  corpo- 
ration; (3)  corporate  property;  and  (4) 
shares  of  the  capital  stock  in  the  hands 
of  the  individual  stockholders."  Again,  in 
Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
134,  40  L.  ed.  645,  16  Sup.  Ct.  Rep.  456, 
Mr.  Justice  Peckham  says:  "The  capital 
stock  of  a  corporation  and  the  shares  into 
which  such  stock  may  be  divided  and  held 
1>7  individual  shareholders  are  two  distinct 
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pieces  of  property.  The  capital  stock  and 
the  shares  of  stock  in  the  hands  of  the 
shareholders  may  both  be  taxed,  and  it  is 
not  double  taxation." 

The  Second  Ward  Sav.  Bank  t.  Milwau- 
kee 94  Wis.  587,  69  N;  W.  359,  is  identical 
in  principle  with  the  case  at  bar.  The 
plaintiff  in  that  case  was  a  state  bank,  but 
it  does  not  affect  the  principle.  In  that 
case  the  court  said:  "It  is  contended  that 
to  tax  the  bank  upon  the  value  of  this  real 
estate  is,  under  the  circumstances,  double 
taxation:  First,  in  taxing  the  shares  of  its 
stockholders;  and,  second,  in  taxing  the 
real  estate  of  the  bank,  the  legal  owner  of 
it.  Now,  the  tax  on  the  shares  of  stock 
which  are  owned  by  the  stockholders  is  not 
a  tax  on  the  capital  or  capital  stock  of  the 
bank,  nor  is  it  a  tax  on  the  real  estate  of 
the  bank."  And,  after  fully  citing  the  au- 
thorities, the  court  concludes:  "The  objec- 
tion that  the  taxation  complained  of  is 
double  taxation,  uid  therefore  illegal,  can- 
not be  sustained.  Double  taxation  is  defined 
as  the  'requirement  that  one  person  or 
known  subject  of  taxation  shall  directly 
contribute  twice  to  the  same  burden,  while 
other  subjects  of  taxation,  belonging  to  the 
same  class,  are  required  to  contribute  but 
once.'  Cooley,  Taxn.  2d  ed.  226.  Here 
there  is  diversity  of  person,  as  well  as  of 
subject  of  taxation.  The  shares  of  stock 
4kre  the  legal  property  of  the  stockholders, 
and,  although  the  value  of  the  stock  ia 
founded  upon  and  dependent  upon  the  value 
of  the  proper^  of  the  corporation,  they 
are  nevertheless  a  species  of  property  al- 
together separate  and  distinct  in  character 
and  ownership  from  the  capital  or  property 
of  the  bank.  The  shareholders,  as  such,  are 
not  the  owners  of  the  capital  or  property  of- 
the  bank,  the  title  to  which  is  vested  in  the 
bank  itself.  It  cannot  therefore  be  said 
that  the  case  presented  is  one  of  double  tax- 
ation, either  as  to  person  or  subject." 

These  authorities  we  regard  as  overwhelm- 
ing, and  their  reasoning  is  very  satisfac- 
tory. It  follows  that  neither  the  plaintiff 
bank  nor  its  shareholders  were  doubly  or 
unjustly  taxed. 

The  District  Court  is  ordered  to  set  aside 
its  judgment  and  decree  herein,  and  rein- 
state the  resolution  appealed  from. 

Tonn'g,  J.,  c<mcurB. 

Wallln,  J.,  dissenting: 

I  am  unable  to  agree  with  my  associates 
in  the  disposition  made  of  this  case.  I  dif- 
fer from  them,  however,  only  upon  the  ques- 
tion of  the  right  to  appeal  from  the  action 
of  the  county  board  when  sitting  as  a  board 
of  equalization.  True,  such  action  may  be 
somewhat  in  the  nature  of  a  "decision," 
L.R.A.1915C. 


and  it  ia  further  true  that  the  statute  defin- 
ing the  powers  and  duties  of  the  county 
board  declares  that,  "from  all  decisions  of 
the  board  upon  matters  properly  before  it 
an  appeal  may  be  taken  to  the  district  court 
by  any  person  aggrieved."  Revised  Codes 
1895,  §  1927.  But  it  is  conceded  by  the 
courts  whose  decisions  are  cited  and  referred 
to  with  approval  in  the  majority  opinion, 
that  this  statutory  provision  cannot  be  con- 
strued literally  witiiout  inviting  the  most 
serious  consequences  to  public  business.  In 
the  very  cases  cited,  and  those  referred  to 
in  the  cases  cited,  it  is  held  that  many  "de- 
cisions" of  the  county  board  cannot  be  re- 
viewed by  an  appeal  under  this  statute,  and 
that  among  the  decisions  of  the  board  ex- 
pressly enumerated  as  nonappealable  are 
those  which  are  political  and  those  which 
are  administrative  in  their  nature.  It  will 
at  once  be  observed  that  this  rule  of  con- 
struction will  exclude  from  the  operation  of 
the  statute  a  very  large  majority  of  the  de- 
cisions which  a  county  board  in  the  exercise 
of  its  functions  is  called  upon  to  make.  The 
duties  of  the  board  are  statutory,  and  such 
duties,  with  a  few  exceptions,  are  enumerat- 
ed in  articles  7  and  8  of  the  Political  Code. 
See  Revised  Codes  1896,  §§  1892-1961.  A 
glance  at  these  sections  discloses  the  char- 
acter and  kind  of  "decisions"  which  the 
board  is  called  up<ni  to  make.  Among  them 
are  the  following,  vie.:  The  division  of 
oountiea  into  commissioner  districts,  also 
changing  the  boundaries  of  districts;  to 
punish  contempts;  to  cancel  and  destroy 
county  warrants;  to  institute  actions;  to 
sell  and  purchase  real  estate  for  country 
purposes  upon  a  majority  vote  therefor;  to 
levy  taxes;  to  construct  and  repair  bridges; 
establish  election  precincts;  equalize  assess- 
ments; provide  a  fireproof  safe  for  the  use 
of  county  officers;  to  submit  to  the  people 
the  question  of  an  extraordinary  expendi- 
ture of  money;  to  provide  a  court  room  and 
a  jail;  to  erect  county  buildings  and  make 
building  contracts;  to  settle  accounts  of 
county  officers;  to  designate  banks  as  county 
depositories,  etc.,  etc.;  also  to  approve  the 
official  bond  of  county  officers.  Id.  §  342. 
Under  the  rule  laid  down  in  the  cases  cited 
in  the  majority  opinion,  it  seems  to  be  clear 
that  any  decision  which  the  county  board 
may  lawfully  make  with  respect  to  their 
duties  above  enumerated  would  be  nonap- 
pealable decisions,  such  enumerated  duties 
appearing  to  be  neither  administrative  nor 
political  in  their  nature,  and  clearly  none 
of  the  same  are  strictly  judiciaL  I  am  not 
at  loggerheads  with  this  restricted  view  of 
the  appeal  law.  On  the  contrary,  it  is  my 
opinion  that  the  statute  should  be,  by  con- 
struction, so  narrowed  in  its  scope,  in  order 
to  prevent  partial  suspension,  if  not  a  to- 
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tal  paralyaiB,  of  the  duties  devolved  by  law 
upon  boards  of  county  commisBionere.  If 
all  final  decisions  necessarily  made  with 
respect  to  the  multitude  of  matters  within 
the  jurisdiction  of  county  boards  are  remov- 
able by  appeal  to  the  district  court  by 
means  of  a  simple  notice  and  an  undertaking 
for  costs,  and  thereafter  may  in  due  course 
be  transmitted  to  this  court  for  final  deter- 
mination, the  necessary  result  would  be 
that  duties  which  are  expressly  devolved  by 
law  upon  executive  and  administrative  of- 
ficers would  in  appeal  cases  be  cast  upon 
others,  viz.,  judicial  officers,  whose  duties 
are  wholly  different  in  nature,  and  who 
are  usually  far  less  capable  of  performing 
such  duties  than  the  officers  elected  by 
the  people  to  perform  the  same.  But  mani- 
festly the  worst  effect  of  such  a  construction 
of  the  appeal  law  in  question  would  be  the 
delays  incident  to  such  appeals  if  allowed. 

Fortunately  the  courts  have,  to  some  ex- 
tent, foreseen  the  serious  consequences  which 
would  inevitably  follow  from  the  practice 
of  allowing  appeals  to  be  taken  from  all 
"decisions"  in  matters  properly  before  the 
board  of  county  commissioners.  It  must  be 
conceded,  however,  that  a  literal  interpre- 
tation of  the  statute  would  permit  all  such 
decisions  to  be  reviewed  in  the  district 
court  upon  the  easy  terms  specified  in  the 
statute;  but  courts  under  established  rules 
of  construction  may  depart  from  the  literal 
meaning  of  terms  employed  in  a  statute 
when  this  course  will'give  effect  to  the  legis- 
lative intent.  This  rule  has  been  fully  rec- 
ognized in  the  case  cited  in  the  majority 
opinion,  and  there  referred  to. 

But  I  maintain  that  for  obvious  reasons 
the  salutary  rule  of  construction  should  be 
applied  in  the  case  at  bar,  and  insist  that 
the  same  is  broadly  ignored  by  the  majori- 
ty of  the  court  in  deciding  this  case.  In 
my  opinion  there  are  peculiar  and  cogent 
reasons  which  are  opposed  to  allowing  the 
assessment  and  collection  of  the  public  reve- 
nues to  be  obstructed  by  the  vexatious  de- 
lays that  would  certainly  follow  if  it  be 
once  settled  by  this  court  that  appeals  would 
lie  to  the  courts  with  respect  to  decisions 
in  matters  of  taxation  made  by  the  county 
board.  True,  such  delays  have  not  occurred 
in  the  past,  but  I  explain  this  fact  by  the 
prevailing  understanding  of  the  profpssion 
that  no  such  appeal  will  lie.  Since  this 
court  has  been  organized,  not  a  single  tax 
case  has  come  before  us  under  this  statute. 
It  is  quite  probable,  too,  that  this  appeal 
would  not  have  been  attempted  had  the 
law  not  been  somewhat  changed  by  the  re- 
visioners  of  the  Codes.  Under  the  original 
statute  the  board  of  county  commissioners 
did  not,  in  strictness,  act  as  a  board  of 
oqualization;  but  under  the  Revised  Codes 
L.R.A.:915C. 


it  does  so  act.  See  Revised  Codes  1895, 
§  1213. 

But  I  am  unable  to  see  how  this  change, 
which  is  nominal  rather  than  real,  can  at 
all  militate  against  the  strength  of  the  rea- 
sons which  stand  opposed  to  allowing  an 
appeal  from  the  decisions  or  conclusions 
which  a  board  of  equalization,  however  con- 
stituted, may  make. 

There  are  considerations  too  numerous  to 
mention  which,  in  my  judgment,  should  con- 
strain the  courts  of  this  state  to  hold  that 
the  action  of  boards  of  equalization  ought 
to  be  added  to  the  already  long  list  of  "de- 
cisions" which  under  the  cases  cited  are 
nonappealable  under  this  statute.  I  main- 
tain that  the  appeal  is  not  only  inadequate 
as  a  remedy,  but  that  it  is  wholly  unneces- 
sary to  the  protection  of  taxpayers  against 
the  consequences  of  illegal  taxation.  Other 
remedies  of  the  taxpayer  are  ample.  If  an 
illegal  tax  culminates  in  a  lien  upon  or  a 
sale  of  real  estate,  a  court  of  equity  will 
cancel  the  lieu  or  vacate  the  sale,  and  the 
muniments  of  title  resulting  from  the  sale; 
and,  on  the  other  hand,  if  a  tax  upon  per- 
sonal property  is  unlawful,  when  the  tax- 
payer is  compelled  by  distraint  of  bis  prop- 
erty to  pay  the  same,  an  action  at  law  can 
be  maintained  to  recover  back  such  taxes, 
with  costs.  Tliis  remedy  was  open  to  this 
plaintiff.  Besides  these  familar  remedies, 
others  are  added  by  statute  whereby  the 
taxpayer  is  fully  protected  by  the  courts 
against  unlawful  taxation,  without  resort  to 
the  dubious  right  in  question. 

I  claim,  further,  that  such  appeals  are 
inadequate  as  a  means  of  arresting  the  il- 
legal action  of  either  the  board  of  equaliza- 
tion or  the  other  county  officers  who  have 
duties  to  perform  in  connection  with  the 
levying  of  the  takes,  extending  the  same  up- 
on the  tax  lists  or  collecting  the  tax  so  ex- 
tended. After  property  values  are  equal- 
ized by  the  county  and  state  boards,  the 
next  step  under  the  statute  is  to  extend 
the  tax  upon  the  list  as  against  the  values 
so  equalized,  and  this  is  followed  by  de- 
livering the  list  to  the  county  treasurer  for 
collection.  Once  in  the  hands  of  the  county 
treasurer  the  taxes  on  the  list  are  required 
to  be  collected  by  that  officer,  and  there  is 
no  power  short  of  a  decree  of  a  court  which 
will  excuse  the  treasurer  for  the  noncol- 
lection  of  such  taxes.  The  collection  of 
taxes  is  not  among  the  duties  of  county 
boards,  nor  can  such  board  lawfully  prevent 
such  collection  by  its  unaided  action.  And 
just  here  attention  is  called  to  the  fact  that 
an  appeal  from  the  action  of  the  board  of 
equalization  is  a  useless  expenditure  of  en- 
ergy, and  wholly  abortive  as  a  means  of 
preventing  any  step  required  by  law  to  be 
taken  by  the  taxing  officers,  after  the  board 
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has  completed  its  work  and  has  equalized 
the  taxea  and  adjourned  sine  die.  If  an 
illegal  tax  is  laid  by  means  of  the  unau- 
thorized action  of  the  board,  such  illegal 
tax  must  nevertheless,  under  the  statute,  so 
far  as  the  tax  is  affected  by  the  alleged 
right  of  appeal,  be  extended  upon  the  tax 
list  by  the  auditor  and  be  thereafter  collect- 
ed by  the  treasurer.  The  appeal  does  not 
stay  the  proceedings  either  of  the  board 
or  of  other  officers  who  have  duties  to  per- 
form in  laying  the  taxes  for  the  public  rev- 
enues. No  provision  is  made  in  the  statute 
either  for  a  stay  or  a  stay  bond;  but,  on 
the  contrary,  the  statute  requires  only  a 
simple  bond  for  costs  in  the  district  court. 
Revised  Codes  1805,  §  1927.  It  is  therefore 
entirely  clear  that  the  alleged  right  of  ap- 
peal is  inadequate  as  a  means  of  preventing 
the  placing  of  an  illegal  tax  upon  the  tax 
list,  or  as  a  means  of  preventing  the  treasur- 
er, who  is  not  a  party  to  such  appeal,  from 
collecting  the  illegal  tax.  The  impotency 
of  such  appeal  as  a  remedy  is  made  mani- 
fest in  this  case. 

The  obnoxious  resolution  of  the  board 
of  equalization  was  adopted  in  the  month 
of  July,  1806,  and  the  appeal  therefrom  was 
perfected  within  thirty  days  thereafter. 
.Since  then  the  appeal  has  been  pending  in 
the  district  court  and  in  this  court  until 
the  present  time,  December,  1898.  Mean- 
while, what  have  the  taxing  officers  of  Traill 
county  been  doing  in  the  way  of  discharging 
their  imperative  duties  under  the  law  wi£h 
respect  to  collecting  the  public  revenue? 
This  question  is  readily  answered  from  the 
record,  which  shows  that  the  alleged  illegal 
tax  has  in  due  course  found  its  way  to  the 
tax  list,  which,  at  last  advices,  was  in  the 
hands  of  the  county  treasurer  for  collection, 
where  it  was  placed  in  due  course  under  the 
law  in  the  year  189G.  If  the  treasurer  has 
ea  gratia  foreborne  to  collect  this  tax,  it 
has  been  solely  an  act  of  forebearance  on 
his  part,  and  cannot  be  attributed  to  any 
restraint  placed  upon  his  action  by  virtue 
of  this  appeal.  Not  only  does  the  appeal 
not  operate  as  a  stay  of  official  action  in 
general,  but  the  treasurer,  not  being  a  party 
to  it,  cannot  be  affected  by  such  appeal. 
Nor  did  the  appeal  operate  practically  or  at 
all  to  restrain  the  country  auditor  from  ex- 
tending the  tax  against  the  plaintiff's  prop- 
erty in  accordance  with  the  value  fixed  in 
the  obnoxious  resolution  of  the  board. 

Again,  it  must  not  be  overlooked  in  this 
connection,  as  further  illustrating  the  abor- 
tive character  of  this  alleged  remedy  by 
appeal,  that  the  good  or  bad  effect  of  the 
resolution  of  the  board  remains  intact  de- 
spite the  appeal.  The  trial  court,  assuming 
the  powers  of  a  court  of  equity,  decreed 
that  the  resolution  should  be  "reversed," 
L.R.A.1915C. 


but  did  not  attempt  the  impossible  by  fur- 
ther decreeing  that  the  board  should,  in 
1897,  reassemble  and  pass  another  and  dif- 
ferent resolution,  fixing  the  value  of  plain- 
tiff's property  as  a  basis  for  a  tax  to  be 
levied  for  the  year  1896.  The  court  below 
went  no  further  than  to  "reverse"  the  reso- 
lution appealed  from,  and  thereby  declared 
in  effect  that  all  taxes  based  upon  the  same 
were  illegal;  but  this  conclusion,  as  has 
been  seen,  produced  no  effect  upon  events 
already  concluded.  It  did  not  arrest  any 
official  action  based  upon  the  resolution. 
True  the  trial  court  further  decreed  that 
the  part  of  the  tax  found  by  that  court  to 
be  legal  should  be  paid  "immediately,"  and 
that  the  county  treasurer  should  be  enjoined 
from  collecting  the  part  found  to  be  illegal 
by  the  trial  court.  But  this  result  we  have 
seen  could  have  been  reached  by  other  pro- 
ceedings, in  which  the  action  of  the  board 
would  not  be  involved.  Besides  it  is  appar- 
ent that  the  judgment  in  the  appeal  case  is 
not  binding  upon  the  treasurer,  for  the 
simple  reason  that  he  had  not  been  heard  in 
the  case,  not  being  a  party  thereto. 

The  appeal  law,  §  1931,  provides  in  terms 
that  "the  district  court  may  enter  a  final 
judgment,"  but  this  cannot  be  construed 
as  conferring  authority  to  enter  a  judgment 
without  a  hearing  and  against  strangers 
to  the  record.  But  the  same  section  also 
confers  upon  the  district  court  authority  to 
send  the  same  back  to  the  board,  with  an 
order  how  to  proceed,  and  "require  such 
board  to  comply  therewith  by  mandamus  or 
by  attachment  for  contempt."  If  this  sec- 
tion can  be  applied  to  the  case  at  bar  at 
all,  the  only  proper  course  to  pursue  (after 
the  district  court  had  entered  its  judgment 
reversing  the  obnoxious  order)  was  to  send 
the  case  back  to  the  board,  and  direct  it 
to  annul  or  reverse  the  order  appealed  from. 
There  would,  it  is  true,  be  insurmountable 
obstacles  to  this  course  of  procedure.  Not 
only  had  the  board  of  equalization  ad- 
journed sine  die  for  the  year  1896,  without 
power  to  reassemble  as  such  board,  but,  as 
we  have  seen,  other  taxing  officers  not  par- 
ties to  the  record  had  in  the  interval  taken 
action  based  upon  the  resolution  in  question, 
and  taxes  based  thereon  had  been  levied,  ex- 
tended, and  delivered  to  the  treasurer  for 
collection  long  before  the  district  court  en- 
tered its  judgment.  I  allude  to  these  con- 
siderations, however,  only  for  the  purpose 
of  further  illustrating  the  thought  that  the 
legislature  could  not  have  contemplated  an 
appeal  from  the  action  of  a  boird  of  equal- 
ization when  it  enacted  the  statute  embrace<l 
in  §  1041,  Revised  Codes  1895. 

But  there  is  another  consideration  which 
is  very  persuasive  to  my  mind,  at  least, 
against  this  alleged  right  of  appeal.    It  is 


Digitized  by 


Google 


396 


NORTH  DAKOTA  SUPREME  COURT. 


this:  Boards  of  equalization  are  chosen  by 
the  people  to  correct  errors  and  irregulari- 
ties which  may  anise  in  valuing  property 
for  purposes  of  taxation,  and  the  law  ex- 
pressly devolves  these  duties  upon  such 
board  and  boards  of  review.  The  members 
of  the  board  are  drawn  from  all  parts  of  the 
county,  and  hence  are  familiar  with  prop- 
erty values  in  all  parts  of  the  county,  and 
are  therefore  in  a  position  to  discharge  their 
duties  intelligently,  and  with  a  wise  refer- 
ence to  the  interests  of  both  the  public  and 
the  taxpayer.  These  tribunals  are  required 
to  assemble  annually  at  a  fixed  time  and 
place,  and  there*  adjust  values  in  accord- 
ance with  law  and  the  principle  of  equity 
and  justice.  To  this  tribunal  the  taxpayer, 
whether  citizen  or  not,  has  a  legal  right  to 
resort,  and  there  he  may  state  his  grievances 
and  find  his  remedy  without  expense  and 
without  let  or  hindrance  from  any  source, 
and  if  he  is  denied  a  hearing,  that  fact  alone 
will  invalidate  any  tax  that  may  be  imposed 
without  a  hearing.  Inasmuch  as  an  ad 
valorem  tax  can  only  be  laid  upon  a  value 
ascertained  by  some  board  or  officer,  it  fol- 
lows that  such  board  or  officer  should  have 
the  final  right  to  determine  values.  But 
grant  a  right  of  appeal,  and  what  follows? 
Simply  this:  A  court  will  supersede  the 
duly  constituted  authority,  and  substitute 
his  own  estimates  of  values,  absolute  and 
relative,  for  that  of  the  board  chosen  by  the 
people  for  that  purpose.  I  do  not  hesitate  to 
say  that  in  my  judgment  the  courts  are  far 
less  able  and  fitted  for  this  work  than  are 
the  county  .boards.  Courts  can  only  act 
upon  evidence,  while  boards  are  not  limited 
to  evidence,  but  can  and  should  act  both  up- 
on evidence  and  their  own  knowledge  of  facts 
and  values.  This  court  said  in  Wells  Coun- 
ty V.  McHenry,  7  N.  D.  246,  74  N.  W.  241 : 
"We  doubt  the  expediency  of  any  legisla- 
tion which  should  vest  all  the  powers  of 
boards  of  equalization  in  the  ordinary  ju- 
dicial tribunals.  Local  boards  are  better 
qualified  to  exercise  such  functions.  And 
the  imposition  of  such  burden  upon  the 
courts  would  seriously  impair  their  effici- 
ency in  the  discharge  of  those  duties  which 
are  germane  to  the  judicial  branch  of  the 
government."  Final  authority  to  fix  val- 
ues for  taxation  must  rest  somewhere,  and 
I  am  confident  that  it  is  intended  to  be  left 
with  the  assessors  and  the  various  boards  of 
review  and  equalization.  Their  conclusions 
arc  not  supposed  to  be  absolutely  accurate 
or  absolutely  just  in  ail  cases.  Yet  experi- 
ence has  shown  that  the  results  reached 
by  these  officials  are  generally  sound  and 
just.  If  these  officers  do,  however,  act  ille- 
gally, corruptly,  or  without  jurisdiction, 
there  is  a  remedy  to  be  found  in  the  courts 
L.R.A.1915C. 


for  such  abuse,  and  this  without  resorting 
to  the  alleged  right  of  appeal. 

I  will  add  but  a  single  consideration  to 
these  already  advanced.  If  the  decisions  of 
the  county  board,  while  sitting  as  a  board 
of  equalization,  are  reviewable  under  this 
statute,  I  can  see  no  escape  from  the  con- 
clusion that  a  decision  of  the  county  board, 
in  levying  the  annual  taxes  for  all  purposes, 
is  likewise  appealable  under  the  same  stat- 
ute. But  if  such  an  appeal  would  not  arrest 
the  collection  of  the  taxes  as  levied,  and 
I  think  it  would  not  have  that  elTeet,  the 
same  would  be  an  idle  and  worse  than  use- 
less proceeding;  but  if  it  did  stay  the  col- 
lection of  the  tax,  such  a  result  would  be 
nothing  less  than  a  public  calamity. 

These  considerations,  and  many  others 
which  could  be  added,  have  convinced  me 
that  the  legislature  did  not  intend  to  in- 
clude tax  proceedings  in  providing  for  ap- 
peals from  the  "decisions"  of  county  boards. 
Such  appeals,  if  ever  allowed,  can  only  be 
justified  under  a  statute  which  clearly  con- 
fers the  right,  and  our  statute,  in  my  judg- 
ment, does  not  do  so. 


NORTH   CAROIilXA  SUPREMB 
COURT. 

McKINNON,  CURRIE,  &  C0MPA2JY, 
Appt., 

V. 

FANNIE  CAULK. 
(167  N.  C.  411,  83  S.  E.  659.) 

Entireties  —  effect  of  divoroe. 

A  divorce  destroys  an  estate  held  by  the 
parties  by  entireties,  and  they  thereafter 
hold  the  property  as  tenants  in  common. 

(November  25,  1914.) 


Note.  —  Effect  of  divorce  on  tenancy  by 
entireties. 

This  note  is  supplementary  to  subdivision 
XI.  of  the  note  to  Hiles  v.  Fisher  in  30 
L.R.A.  at  page  333,  and  the  note  to  AUes 
V.  Lyon,  10  L.R.A.(N.S.)  463. 

McKiNNO;^,  C.  &  Co.  v.  Caulk  and  the 
other  recent  cases  are  opposed  to  the  AUes 
Case,  annotated  in  10  L.R.A.(N.S.)  463, 
and  are  in  accord  with  the  weight  of  au- 
thority, as  appears  from  the  earlier  notes, 
to  the  effect  that  a  divorce  severs  an  es- 
tate by  the  entireties,  and  makes  the  di- 
vorced husband  and  wife  tenants  in  com- 
mon. Thus,  in  Maryland,  it  has  been  held 
that  a  husband  and  wife,  as  the  result  of 
a  divorce,  hold  as  tenants  in  common  prop- 
erty which  during  their  marriage  was  con- 
veyed to  them  "as  tenants  by  entireties." 
Reed  v.  Reed,  109  Md.  690,  130  Am.  St. 
Rep.  652,  72  Atl.  414. 

And  tiiis  rule  has  also  been  recognised. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Robeson  Coun- 
ty dismissing  a  petition  for  partition  of  an 
estate  by  entireties.     Reversed. 

Statement  by  Hoke,  J.. 

On  the  hearing  it  was  properly  made  to 
appear  that  J.  W.  Caulk  and  his  then  wife, 
Fannie,  the  present  defendant,  were  seized 
and  possessed  of  an  estate  by  entireties  in 
the  land,  and  that  the  husband  J.  W.  Caulk, 
obtained  an  absolute  divorce  by  decree  of 
the  court,  on  account  of  the  adultery  of  the 
wife.  Subsequently  to  this  decree,  said  J. 
W.  Caulk,  by  deed  duly  executed,  conveyed 
all  his  right,  title,  and  interest  in  the  land 
to  plaintiff,  and,  holding  this  deed,  plaintiff 
instituted  the  present  proceedings  to  obtain 
partition  of  the  land  on  the  ground  that 
plaintiff  and  defendant  are  tenants  in  com- 
mon therein.  The  court,  being  of  opinion 
that  the  estate  by  entireties  was  not  affected 
by  the  decree  of  divorce,  dismissed  the  pro- 
ceedings, and  plaintiff  excepted  and  ap- 
pealed. 


Messrs.  B.  F.  McLean,  S.  B.  McLean, 
and  H.  A.  McKinnon,  for  appellant: 

When  the  marriage  is  entirely  destroyed 
by  a  divorce  a  vinculo,  the  estate  held  by 
defendants  by  entirety  would  be  changed  to 
tenancy  in  common,  as  it  would  have  been 
had  they  not  been  married  when  the  land 
was  conveyed  to  them. 

1  Tiffany,  Real  Prop.  p.  383,  chap.  7, 
§  165;  Hinson  Y.  Bush,  84  Ala.  368,  4  So. 
410;  21  Cyc.  1201;  Donegan  v.  Donegan, 
103  Ala.  488,  49  Am.  St.  Rep.  63,  15  So. 
823;  Mardt  v.  Scharmach,  65  Misc.  124, 
119  N.  Y.  Supp.  449;  Stelz  v.  Shreck,  128 
N.  Y.  263,  13  L.R.A.  326,  26  Am.  St.  Rep. 
475,  28  N.  £.  610;  Lash  v.  Lash,  58  Ind. 
626;  Enyeart  t.  Kepler,  118  Ind.  34,  10 
Am.  St.  Rep.  94,  20  N.  E.  639;  Harrer  v. 
Wallner,  80  IlL  197;  Elliott  v.  Nichols,  4 
Bush,  502;  Russell  v.  Russell,  122  Mo.  235, 
43  Am.  St.  Rep.  581,  26  S.  W.  677 ;  Joerger 
*.  Joerger,  193  Mo.  133,  91  S.  W.  918,  5 
Ann.  Cas.  634;  Holmes  t.  Kansas  City,  209 
Mo.  613,  123  Am.  St.  Rep.  495,  108  S.  W. 


though  not  directly  involved,  in  other  re- 
cent cases.  Thus,  in  Mardt  v.  Scharmach, 
65  Misc.  124,  119  N.  Y.  Supp.  449,  which 
was  an  application  for  judgment  in  an  ac- 
tion for  specific  performance  of  a  contract 
for  the  purchase  and  sale  of  real  estate 
which  the  plaintiff  had  originally  held  as 
seised  of  the  entirety  with  her  husband,  his 
interest  having  been  sold  on  execution,  and 
the  sheriff's  deed  thereof  having  been  exe- 
cuted to  her  after  an  assignment  to  her  of 
the  sheriff's  certificate  of  sale  by  the  pur- 
chaser,— ^the  court,  holding  the  plaintiff's 
title  good,  said;  "I  find  a  dictum  in  AUes 
■V.  Lyon,  216  Pa.  606,  10  L.R.A.(N.S.)  463, 
116  Am.  St.  Rep.  791,  66  Atl.  81,  9  Ann. 
Cas.  137,  that  the  wife  cannot  oust  the  hus- 
band of  his  interest  in  property  held  by 
the  entirety  by  buying  in  the  same  on  execu- 
tion sale.  But  the  same  case  holds  that 
absolute  divorce  has  no  effect  upon  tenancy 
by  the  entirety,  while  in  New  York  such  a 
divorce  changes  it  to  a  tenancy  in  common." 
And  in  Holmes  v.  Kansas  City,  209  Mo. 
613,  123  Am.  St.  Rep.  495,  108  S.  W.  9, 
which  was  a  suit  by  a  wife  to  enjoin  the 
defendant  city  and  its  agents  from  inter- 
fering with  or  disturbing  certain  real  es- 
tate of  which  she  and  her  husband  had  been 
tenants  by  the  entireties,  and  a  part  of 
which  the  city  had  attempted  to  acquire 
for  a  public  street  by  condemnation  proceed- 
ings to  which  her  husband,  but  not  she,  had 
been  made  a  party, — ^the  court,  in  discuss- 
ing generally  the  nature  of  her  interest  in 
the  property  with  reference  to  the  question 
whether  it  was  such  as  demanded,  at  the 
hands  of  the  city,  just  compensation  before 
the  property  or  any  part  thereof  could  be 
taken  for  a  public  purpose,  said:  "We 
have  held  in  this  state  that  the  divorce  of 
tthe  wife  from  the  husband  gave  her  abso- 
lute title  to  her  moiety,  and  that  an  action 
in  partition  would  lie.*' 

Lja.Aagi6C. 


So,  in  Maitlen  v.  Barley,  174  Ind.  620, 
92  N.  E.  738,  which  was  a  proceeding  for 
the  improvement  of  a  highway,  the  court, 
in  discussing  the  question  whether  a  tenant 
by  the  entireties  was  a  "freeholder"  within 
the  meaning  of  the  statute  authorizing  the 
contemplated  improvement,  said:  "A  dis- 
solution of  the  marital  relation  by  divorce 
is  generally  held  to  sever  the  estate  [by 
entireties],  which  is  thereafter  held  as  joint 
tenants  or  tenants  in  common  according  to 
the  differing  policies  and  laws  of  the  sev- 
eral states." 

And  in  Sharpe  t.  Baker,  61  Ind.  App.  647, 
96  K.  E.  627,  which  was  an  action  by  a  hus- 
band and  wife  to  quiet  their  title  as  ten- 
ants by  the  entireties  to  certain  real  estate 
which  had  been  sold  under  an  execution  is- 
sued on  a  joint  judgment  against  them,  tbe 
court,  in  discussing  generally  the  nature  of 
a  tenancy  by  tbe  entireties  as  bearing  upon 
the  question  whether  the  real  estate  in- 
volved had  been  legally  sold,  said:  "As 
an  estate  by  entireties  can  be  created  only 
as  between  husband  and  wife,  and  is  de- 
pendent entirely  on  the  unity  of  their  per- 
sons by  marriage,  anything  which  has  the 
effect  to  destroy  this  unity  during  their 
lives  destroys  the  estate.  Thus,  it  is  held 
in  this  state  and  in  most  states  that  an 
absolute  divorce  converts  such  an  estate 
into  an  estate  in  common." 

As  to  the  effect  of  divorce  on  community 
property  in  the  absence  of  an  adjudication, 
see  note  to  Ambrose  v.  Moore,  11  L.R.A. 
(N.S.)   103. 

For  other  notes  as  to  the  effect  of  divorce 
on  property  rights,  generally,  including 
homestead  and  dower  rights,  see  Index  to 
L.R.A.  Notes,  "Divorce  and  Separation," 
§§  60-54. 

For  notes  as  to  tenancy  by  the  entireties, 
generally,  see  Index  to  L.R.A.  Notes,  "Hus- 
band and  Wife,"  §  27.  A.  C.  W. 
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9,  1134;  Hayes  v.  Horton,  46  Or.  597,  81 
Pac.  386;  Hopson  v.  Fowlkes,  92  Tenn.  697, 
23  L.RA.  805,  36  Am.  St.  Rep.  120, 
23  S.  W.  55;  Baker  v.  Stewart,  40  Kan. 
442,  2  L.R.A.  434,  10  Am.  St.  Rep.  213,  19 
Pac.  904;  Reed  v.  Reed,  109  Md.  690,  130 
Am.  St.  Rep.  552,  72  Atl.  414;  Ames  v. 
Norman,  4  Sneed,  683,  70  Am.  Dec.  269; 
Godey  v.  Qodey,  39  Cal.  157;  Biggi  v.  Biggi, 
98  Cal.  35,  35  Am.  St.  Rep.  141,  32  Pac. 
SQ3;  Kirschner  v.  Dietrich,  110  Cal.  502, 
42  Pac.  1064;  15  Am.  &  Eng.  Enc.  Law  2d 
ed.  848. 

Messrs.  McLean,  Varser,  &  Mcliean 
and  McXelU  &  McNeill,  for  appellee: 

An  absolute  divorce  has  no  effect  on  an 
estate  by  entireties. 

Alles  T.  Lyon,  216  Pa.  604,  10  L.RJl. 
(N.S.)  463,  116  Am.  St.  Rep.  791,  66  Atl. 
81,  9  Ann.  Cas.  137;  Gray  v.  Bailey,  117 
N.  C.  439,  23  S.  E.  318;  Re  Lewis,  85  Mich. 
340,  24  Am.  St.  Rep.  94,  48  N.  W.  580;  2 
Bishop,  Marr.  &  Div.  §  717;  Babcock  v. 
Smith,  22  Pick.  61. 

The  legislature  has  provided  certain 
«hange8  -  in  the  property  rights  of  the 
parties  after  an  absolute  divorce,  and  has 
left  undisturbed  estates  by  entireties. 

Revisal  of  1905,  §§  2109,  2110. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

It  has  been  held  in  several  well-considered 
decisions  of  this  court  that  our  Constitu- 
tion and  the  later  statutes  relative  to  the 
property  and  rights  of  married  women  have 
not  thus  far  destroyed  or  altered  the  nature 
of  this  estate  by  entireties  a  "conveyance 
to  a  husband  and  wife."  Jones  v.  Smith, 
149  N.  C.  318,  19  L.R.A.(N.S.)  1037,  128 
Am.  St.  Rep.  661,  62  S.  E.  1092;  West  v. 
Aberdeen  &  R.  F.  R.  Co.  140  N.  C.  620,  53 
S.  E.  477,  6  Ann.  Cas.  360;  Bynum  t. 
Wicker,  141  N.  C.  95,  115  Am.  St.  Rep. 
675,  53  S.  E.  478;  Bruce  v.  Nicholson,  109 
N.  C.  205,  26  Am.  St.  Rep.  562,  13  S.  E. 
790;  Ray  v.  Long,  132  N.  C.  891,  44  S.  E. 
652.  A  perusal  of  these  and  other  author- 
ities on  the  subject  will  disclose  that  the 
estate,  in  its  essential  features  and  attri- 
butes, is  made  dependent  on  the  oneness  of 
person  of  the  husband  and  wife.  Thus,  in 
Ray  V.  Long,  Associate  Justice  Douglas, 
speaking  of  such  an  estate,  said:  "This 
estate  is  fully  recognized  by  our  law,  and 
has  not  been  impaired  by  §  6  of  article  10 
of  the  Constitution.  Whether  it  arises 
directly  from  the  marital  relation  or  from 
a  presumption  of  intention  is  immaterial, 
so  long  as  it  exists.  In  Den  ex  dem.  Motley 
V.  Whitemore,  19  N.  C.  (2  Dev.  &  B.  L.) 
537,  it  is  said  (by  Gaston,  Judge)  :  'When 
lands  are  conveyed  to  husband  and  wife, 
L.R.A.191SC. 


they  have  not  a  joint  estate,  but  they  hold 
by  entireties.  Being  in  law  but  one  person, 
they  have  each  the  whole  estate  as  one  per- 
son; and,  on  the  death  of  either  of  them, 
the  whole  estate  continues  in  the  survivor. 
This  was  settled  at  least  as  far  back  as  the 
reign  of  Edward  III.  as  appears  from  the 
case  on  the  petition  of  John  Hawkins,  as 
the  heir  of  John  Ocle,  quoted  by  Lord  Coke, 
1  Inst.  187a.'" 

And  Merrimon,  Judge,  in  Bruce  v.  Nichol- 
son, supra,  said:  "The  unity  of  the  hus- 
band and  wife  as  one  person,  and  the  owner- 
ship of  the  estate  of  that  person,  prevent 
the  disposition  of  it  otherwise  than  jointly. 
As  a  consequence,  neither  the  interest  of 
the  husband  nor  that  of  the  wife  can  be 
sold  under  execution,  so  as  to  pass  away 
title  during  their  joint  lives,  or  as  against 
the  survivor  after  the  death  of  one  of  them. 
.  .  .  Indeed,  it  seems  that  the  estate  is 
not  that  of  the  husband  or  the  wife;  it 
belongs  to  that  third  person  recognized  by 
the  law,  the  husband  and  the  wife." 

And  in  West  v.  Aberdeen  &  R.  F.  R.  Co. 
140  N.  C.  620,  53  S.  E.  477,  6  Ann.  Cas. 
360,  the  present  chief  justice  refers  to  cer- 
tain incidents  of  the  estate  as  existent 
"during  coverture."  And,  this  being  the 
recognized  position,  it  follows,  as  the  rea- 
sonable and  necessary  deduction,  that  where 
this  unity  of  person  is  entirely  severed, 
whether  by  death  or  divorce  absolute,  the 
incidents  of  the  estate  arising  out  of  such 
unity  and  dependent  upon  it  should  also 
disappear;  and,  our  statute  having  abol- 
ished all  survivorship  in  fee  simple  estates, 
except  this  and  the  estate  of  trustees  with- 
out beneficial  interests  (Revisal,  §§  15 1 9, 
1680),  the  owners  should  thereafter  hold 
as  tenants  in  common.  It  is  not  a  satis- 
factory answers  to  this  position  that,  the 
right  of  survivorship  having  attached  at 
the  creation  of  the  estate,  it  could  not  be 
devested  by  a  decree  of  divorce  subsequently 
granted.  The  very  question  presented  is 
whether  this  right  of  survivorship  did  at- 
tach as  an  inseparable  incident  of  owner- 
ship, or  was  it  dependent  upon  the  unity  of 
person  between  the  two;  and  our  conclu- 
sion on  this  question,  drawn  from  the 
history  and  nature  of  the  estate,  is,  we 
think,  in  accord  with  right  reason  and  the 
great  weight  of  authority.  Stelz  v.  Shreck, 
128  N.  Y.  263,  13  L.R.A.  325,  26  Am.  St. 
Rep.  475,  28  N.  E.  610;  Enyeart  v.  Kepler, 
118  Ind.  34,  10  Am.  St.  Rep.  94,  20  K.  E. 
539;  Joerger  v.  Joerger,  193  Mo.  133,  91 
S.  W.  918,  5  Ann.  Cas.  534;  Russell  v. 
Russell,  122  Mo.  235,  43  Am.  St.  Rep.  581, 
26  S.  W.  677 ;  Hopson  v.  Fowlkes,  92  Tenn. 
697,  23  L.R.A.  805,  36  Am.  St.  Rep.  120, 
23  S.  W.  55;  Harrer  v.  Wallner,  80  111.  197; 
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Hayes  v.  Horton,  46  Or.  597,  81  Pac.  386. 
In  Stelz  V.  Shreck,  supra,  Peckham,  Judge, 
speaking  to  the  nature  of  the  estate  and  its 
incidents,  said:  "At  common  law  husband 
and  wife  were  regarded  as  one  person,  and  a 
conveyance  to  them  by  name  was  a  con- 
veyance in  law  to  but  one  person.  .  .  . 
They  were  thus  seised  of  the  whole,  be- 
cause they  were  legally  but  one  person. 
.  .  Being  founded  upon  the  marital 
relation  and  upon  the  legal  theory  of  the 
absolute  oneness  of  husband  and  wife, 
-when  that  unity  is  broken,  not  by  death, 
but  by  a  divorce,  a  vimnUo,  it  stands  to 
reason  that  such  termination  of  the  mar- 
riage tie  must  have  some  effect  upon  an 
estate  which  requires  the  marriage  rela- 
tion to  support  its  creation.  The  claim  on 
the  part  of  counsel  ...  is  that  it  is  only 
necessary  the  parties  should  stand  in  the 
relation  of  husband  and  wife  at  the  time 
of  the  conveyance,  and  at  that  time  the 
estate  vests,  and  no  subsequent  divorce  can 
affect  an  estate  which  is  already  vested. 
But  the  very  question  is:  What  is  the 
character  of  the  estate  which  became  vested 
by  the  conveyance?  If  it  were  of  such  kind 
that  nothing  but  the  termination  of  the 
marriage  by  the  death  of  one  of  the  parties 
could  affect  it,  then,  of  course,  the  claim 
of  the  counsel  is  made  out,  but  it  is  an 
assumption  of  the  whole  case  to  say  that 
the  estate  was  of  the  character  he  claims. 
When  the  idea  upon  which  the  creation  of  an 
estate  by  the  entirety  depends  is  considered, 
it  seems  .  .  .  much  .  .  .  more  logical 
as  well  as  plausible  view  to  say  that,  as  the 
estate  is  founded  upon  the  unity  of  husband 
and  wife,  .  .  .  anything  that  terminates 
the  l^al  fiction  of  the  unity  of  two  separate 
persons  ought  to  have  an  effect  upon  the 
estate  whose  creation  depended  upon  such 
unity.  It  would  seem  as  if  the  continued 
existence  of  the  estate  would  naturally 
depend  upon  the  continued  legal  unity  of 
the  two  persons  to  whom  the  c<mveyance 
was  .  .  .  made.  ...  An  absolute 
divorce  terminates  the  marriage  and  unity 
of  persons  just  as  completely  as  does  death 
itself,  only  instead  of  one,  as  in  case  of 
death,  there  are,  in  case  of  divorce,  two 
survivors  of  the  marriage,  and  .  .  .  two 
living  persons  in  whom  the  title  still  re- 
mains. It  seems  to  me  the  logical  and 
natural  outcome  from  such  a  state  of  facts 
is  that  the  tenancy  by  the  entirety  is 
severed,  and,"  this  "having  taken  place, 
each  takes  his  or  her  proportionate  share 
.  .  .  as  a  tenant  in  common  without  sur- 
vivorship." 

And  again  128  N.  Y.  268:  "We  do  not  at 
all  question  the  contention  of  the  defend- 
ant's counsel  that  a  decree  of  divorce  in 
this  state  only  operates  for  the  future,  and 
L.R.A.1915C. 


has  no  retroactive  effect,  or  any  other  effect 
than  that  given  by  the  statute;  but  we 
hold  that  the  character  of  the  estate  con- 
veyed was  such  in  its  creation  that  it  de- 
pended for  its  own  continuance  upon  the 
continuance  of  the  marital  relation,  and 
when  that  relation  is  severed,  as  well  by 
absolute  divorce  as  by  death,  the  condition 
necessary  to  support  the  continuance  of 
the  original  estate  has  ceased,  and  the 
character  of  the  estate  has  for  that  reason 
changed." 

And  in  Hayes  v.  Horton,  46  Or.  597,  81 
Pac.  386,  Bean,  Judge,  delivering  the  opin- 
ion, said:  "There  is  some  conflict  in  the 
decisions  as  to  the  effect  of  a  divorce  upon 
estates  by  entirety,  but  the  weight  of  au- 
thority is  that  it  destroys  the  unity  of  hus- 
band and  wife  and  severs  such  estate,  mak- 
ing them  thereafter  tenants  in  common.  2 
Bishop,  Marr.  &  Div.  5th  ed.  §  716;  Free- 
man, Cotenancy,  2d  ed.  §  76;  Stelg  v.  Shreck, 
128  N.  Y.  263,  13  L.R.A,  326,  26  Am.  St. 
Rep.  475,  28  N.  E.  510;  Russell  v.  Russell, 
122  Mo.  235,  43  Am.  St.  Rep.  581,  26  S. 
W.  677;  Hopson  v.  Fowlkes,  92  Tenn.  697, 
23  L.R~A.  805,  36  Am.  St.  Rep.  120,  23  S.  W. 
55.  At  common  law  husband  and  wife 
were  regarded  as  one  person,  and  a  convey- 
ance to  them  by  name  was  in  effect  a  con- 
veyance to  a  single  person.  By  such  a  con- 
veyance two  real  persons  took  the  whole  of 
the  estate  between  them,  and  each  was 
seised  of  the  whole,  and  not  of  any  undivid- 
ed portion.  When  the  unity  was  destroyed 
by  death,  the  survivor  took  the  whole  of 
the  estate,  because  he  or  she  had  always 
been  seised  of  the  whole  thereof,  and  the 
other  had  no  interest  which  was  devisable. 
But  when  the  unity  is  destroyed  by  a  decree 
of  divorce,  leaving  both  spouses  surviving, 
the  only  logical  conclusion  is  that  they 
thereafter  become  tenants  in  common  of  the 
property,  because  there  are  two  living  per- 
sons in  whom  the  title  rests." 

And  the  principle  is  correctly  and  suc- 
cinctly stated  in  a  note  to  Joerger's  Case 
in  6  Ann.  Cas.  536,  as  follows:  "Tenancy 
by  entirety  originated  in  the  idea  of  the 
unity  of  husband  and  wife,  rendering  them 
but  one  person  in  }aw.  The  continuance 
of  such  tenancy  in  a  given  case  depends  on 
the  continuance  of  the  marital  unity. 
Hence  the  general  rule  is,  as  stated  in  the 
reported  case,  that  the  dissolution  of  that 
unity  by  divorce,  whereby  two  actual  per- 
sons are  restored  to  their  natural  severalty, 
operates  to  divide  equally  between  them 
the  title  to  the  estate  formerly  held  by  them 
by  entirety,  making  them  tenants  in  com- 
mon thereof." 

The  courts  of  Michigan  and  Pennsylvania 
seem  to  have  made  a  different  decision  on 
this  question   (Re  Lewis,  85  Mich.  340,  24 
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Am.  St.  Rep.  94,  48  K.  W.  680,  and  Alles 
V.  Lyon,  216  Pa.  604,  10  L.RJi.(N.S.)  463, 
116  Am.  St.  Rep.  791,  66  Atl.  81,  9  Ann. 
Gas.  137 ) ,  but  the  reasoning  of  these  cases 
is,  to  our  minds,  far  irom  satisfactory,  and 
the  conclusion  is  not  approved. 

We  have  not  been  inadvertent  to  defend- 
ant's suggestion  that  our  legislation  in  ref- 
erence to  the  proper^  rights  of  the  parties 
(Reviaal  §§  2109,  2110)  in  cases  of  absolute 
divorce  makes  no  reference  to  this  estate 
by  entireties.  But  this  legislation  is  in- 
tended and  purports  to  deal  only  with  the 
rights  that  either  may  have  in  the  property 
of  the  other  growing  out  of  the  marriage 
relation,  as  of  dower,  curtesy,  and  the  like, 
and  does  not  therefore  refer  to  this  estate, 
which,  on  divorce,  is  property  which  each 
holds  in  his  own  right  and  by  the  nature  of 
the  estate  as  originally  created. 

There  is  error  in  the  judgment  of  the 
court,  and  on  the  facts  of  record,  as  they 
now  appear  the  plaintiff  is  entitled  to  parti- 
tion. 

This  opinion  and  decision,  is  to  be  without 
prejudice  to  any  other  defenses  which  may 
not  be  open  to  defendant  on  this  record. 


TENNESSEE  SUPREME  COURT. 

LOUIS  LUSKY  and  Wife,  Appte., 

v. 

AMELIA  REISER. 

(128  Tenn.  705,  164  S.  W.  777.) 

Contract  —  sale  of  real  estate  —  statute 
of  frauds  —  acceptance  on  broker's 
authorization. 

Where  the  memorandum  of  sale  of  real 
estate  must  be  signed   by   the  grantor  to 


satisfy  the  statute  of  frauds,  a  binding  con- 
tract is  not  effected  by  the  purchaser's  writ- 
ten acceptance  upon  a  written  authoriza- 
tion by  the  seller  to  a  broker  to  effect  a 
sale,  which  contains  a  full  description  of 
the  property,  price,  and  terms  of  sale,  but 
omit«  the  name  of  the  vendee. 

(February  28,  1914.) 

APPEIAL  by  plaintiffs  from  a  decree  of 
the  Chancery  Court  for  Davidson  Coun- 
ty in  defendant's  favor  in  a  suit  to  recover 
the  difference  between  the  price  fixed  in  a 
contract  for  the  sale  of  real  property,  per- 
formance of  which  was  refused  by  defend- 
ant, and  the  market  price  as  determined 
by  the  auction  sale  of  the  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Liouis  I/eftwIcb  for  appellants. 

Messrs.  G.  B,  Klrkpatrlck,  A.  F.  Whit- 
man, and  John  E.  Fisher  for  appellee. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

Complainants,  husband  and  wife,  executed 
to  one  Loventhal,  a  real  estate  agent,  a  con- 
tract authorizing  the  latter  to  sell  a  tract 
of  land  belonging  to  the  wife.  Acting  un- 
der that  contract,  Loventhal  opened  ne- 
gotiations with  defendant,  Keiser,  who 
agreed  to  purchase.  The  instrument  execut- 
ed to  the  real  estate  agents  by  complainants, 
so  far  as  pertin^t,  is  quoted,  as  follows: 

We,  Louis  Lusky  and  Lettie  Lusky,  here- 
by authorize  and  empower  Dorris  S.  Loven- 
thal, a  real  estate  dealer  in  Nashville,  Toi- 
nessec,  to  sell  for  us  our  farm,  containing 
106  acres,  more  or  less  in  the  12th  civil 
district  of  Davidson  county,  Tennessee  (here 
giving  boundaries)  at  and  for  the  sum  of 
$11,000,  payable  $4,300  in  cash,  and  an  as- 


Ifote.  —  Written  attthorization  of  broker 
or  agent  to  but/  or  sell  land  as  a 
metnoranclum  of  contract  of  sale 
aufflcient  to  aatisfy  the  8t€Uute  of 
frauds. 

This  note  considers  simply  the  question 
whether  the  authorization  is  a  sufficient 
memorandum  so  far  as  concerns  the  person 
making  it,  and  does  not  consider  the  ques- 
tion as  to  which  party  must  sign,  or  whether 
both  parties  -must  sign.  For  the  ques- 
tion as  to  who  must  sign  a  note  or  memo- 
randum of  executory  contract  for  the  sale 
of  real  property  or  chattels  within  the  stat- 
ute of  frauds,  see  notes  to  Murray  v.  Craw- 
ford, 28  L.R.A.(N.S.)  680,  and  Houser  v. 
Hobart,  43  L.R.A.(N.S.)   410. 

By  the  weight  of  authority  an  authoriza- 
tion to  an  agent  to  sell  to  a  particular 
buyer,  stating  fully  the  property  and  the 
terms,  is  a  sufficient  memorandum  under 
the  statute  of  frauds. 

Thus,  in  Smith  v.  Watson,  Bunbury,  55, 
L.K.A.1915C. 


where,  upon  an  agreement  for  an  assign- 
ment of  a  lease,  the  owner  sent  a  letter, 
specifying  the  agreement,  to  a  scrivener, 
with  directions  to  draw  an  assignment  pur- 
suant to  the  agreement.  Bury,  Ch.  B.,  Price, 
B.,  and  Page,  B.,  were  of  opinion  that  the 
letter  was  a  writing  within  the  statute  of 
frauds,  but  the  question  was  not  decided. 
Cited  in  Gibson  v.  Holland,  L.  R.  1  C.  P. 
1,  1  Harr.  4.  R.  1,  33  L.  J.  C.  P.  N.  S.  5,  11 
Jur.  N.  S.  1022.  13  L.  T.  N.  S.  293,  14 
Week.  Rep.  86. 

So,  it  is  stated  in  Child  v.  Comber,  3 
Swanst.  423,  note,  referring  to  a  contem- 
porary case,  that  Child  brought  a  bill 
against  Godolphin,  Dean  of  St.  Paul's,  to 
carry  out  an  agreement  for  a  lease,  and  that 
the  Dean's  plea  of  the  statute  of  frauds 
was  overruled  because  he  had  written  his 
agent,  "acquainting  him  with  the  agree- 
ment he  had  made  with  the  plaintiff,  and 
forbidding  him  to  treat  with  anv  other  per- 
son." 

In  Welford  v.  Beazely,  3  Atk.  503,  Hard- 


Digitized  by 


Google 


LUSKY  V.  KEISER. 


401 


sumption  of  a  mortgage  thereon  for  $3- 
500.  .  .  .  And  we  agree  to  make  a  deed 
to  any  good  purchaser,  complying  with 
•aid  terms,  procured  by  said  Loventhal,  with 
the  usual  covenants  of  warranty  and  seisin. 
This  February  10, 1912. 

Lettie    Lusky. 
Louis    Lusky. 

Defendant's  acceptance  was  appended: 

February  17,  1912.    I  hereby  accept  the 
proposition.  Amelia  Keiser. 

The  bill  of  complaint  recites  that,  in  or- 
der to  carry  out  the  contract  in  good  faith. 


the  complainants  on  March  14,  1012,  not- 
withstanding the  refusal  of  defendant  to 
abide  by  and  perform  her  contract,  executed 
a  deed  in  accordance  with  the  above-<]uoted 
instrument,  and  tendered  same,  but  that  its 
acceptance  and  contract  performance  were 
declined  by  defendant,  who  gave  no  reason 
w  excuse  therefor.  Suit  was  brought  to  re- 
cover the  difference  between  the  contract 
price  claimed  to  be  thus  fixed  and  the  mar- 
ket price  as  determined  by  a  fully  adver- 
tised auction  sale  of  the  land,  made  in  May, 
1912 ;  to  wit,  $3,400. 

Defendant,  K.eiser,  interposed  a  demurrer 
to  the  bill  of  complaint  on  the  grounds :  ( 1 ) 
That  no  contract  binding  on  her  was  entered 


wicke,  Ld.  Ch.  (in  holding  that  signing  as 
a  witness  an  instnunent,  the  contents  of 
which  were  known  t*  such  witness,  was  a 
signing  within  the  statute  of  frauds),  said: 
"There  have  been  cases  where  a  letter  writ- 
tea  to  a  man's  own  agent,  and  setting  forth 
the  terms  of  an  agreement  as  concluded  by 
him,  has  been  deemed  to  be  a  signing  with- 
in the  statute,  and  agreeable  to  the  provi- 
sion of  it  (see  Clerk  v.  Wright,  1  Atk. 
12.)"  (But  there  is  nothing  in  Clerk  v. 
Wright  to  this  effect,  it  being  there  held 
that  a  letter  from  one  party  to  the  other, 
not  containing  the  terms,  was  insuCBcient; 
also  that  giving  orders  for  conveyances  was 
not  sufficient  as  a  part  performance;  but 
it  does  not  appear  whether  such  orders  were 
verbal  or  written.  Whether  the  reference 
to  the  Clerk  Case  was  by  the  court  or  the 
reporter  is  not  clear.) 

So  it  was  held  in  Carpenter  v.  Churchill, 
2  Week.  Bep.  364,  that  letters  by  an  owner 
to  his  solicitor,  and  by  the  latter  communi- 
cated to  the  solicitor  of  the  buyer,  may  be 
looked  to  as  the  memorandum  or  part  of  it. 

In  Morgan  v.  Eolford,  1  Smale  &  G.  101, 
17  Jur.  225,  1  Week.  Rep.  101,  the  ques- 
tion was  whether  the  buyer  had  a  divisible 
interest  in  the  property  in  question  at  the 
time  of  making  his  will,  and  it  was  kdid 
that  he  had  such  interest,  the  proof  show- 
ing (1)  a  letter  by  the  vendor  to  his  so- 
licitor, stating  the  agreement,  and  its  terms, 
•nd  saying,  "Will  you  have  the  goodness 
to  settle  an  agreement  on  the  basis  of  the 
above  for  us  to  sign?"  an  unsigned  copy  of 
which  was  delivered  by  the  vendor  to  the 
purchaser  as  a  memorandum,  and  this  fact 
is  referred  t«  in  the  letter;  (2)  a  letter 
from  the  purchaser  to  the  same  solicitor, 
asking  when  he  would  "forward  the  agree- 
ment to  be  entered  into  with  Mr.  Crespigny, 
relative  to  the  purchase  I  have  concluded 
with  him  for  hia  estate  in  this  county." 

In  Spangier  v.  Danf»rth,  65  III.  1S2,  it 
was  held  that  it  is  a  sufficient  writing  un- 
der the  statute  where  the  seller  delivers  to 
the  buyer  a  signed  letter  addressed  to  the 
seller's  agent,  containing  the  terms  and  the 
purchaser's  name,  and  directing  him  to 
"make  the  papers,"  having  at  its  foot  a 
separately  signed  receipt,  viz.,  "Rec'd" 
(rtating  the  sum  received)  "on  the  above 
L.R.A.1916C. 


contract."  Compare  Illinois  cases  infra, 
"Contrary  doctrine." 

The  owner's  signed  authorization  to 
brokers  to  offer  to  a  certain  person  cer- 
tain property  on  certain  terms  with  a 
signed  statement  at  its  foot,  Signed  by 
such  person,  viz.,  "I  hereby  accept  the 
above  offer,"  is  a  sufficient  memorandum 
under  the  statute  of  frauds.  Alford  v. 
Wilson,  96  Ky.  506,  26  S.  W.  639,  where 
the  court  said:  "This  writing  must 
be  regarded  as  the  offer  of  the  Wilsons. 
Not  merely  the  'equivalent,'  but  the  very 
offer  to  be  presented  to  the  vendor;  and  for 
what  must  we  say  it  was  so  offered?  Cer- 
tainly, for  acceptance  or  rejection;  and  at 
the  moment  of  its  acceptance  the  minds  of 
the  contracting  parties  met,  and  the  con- 
tract was  complete.  Is  it  to  be  supposed 
that  it  was  thought  necessary  for  these 
brokers  to  go  around  with  this  instrument, 
setting  forth  the  boundary  of  the  property 
and  in  detail  the  terms  of  the  proposed  pur- 
chase, merely  as  an  evidence  of  their  au- 
thority as  brokers  to  treat  with  Alford  on 
the  subject  of  the  purchase  of  his  property? 
We  think  not." 

A  letter  from  the  manager  of  the  owning 
corporation,  to  its  agent,  stating  the  terms 
on  which  he  will  lease  premises  to  a  cer- 
tain person,  "if  you  can  induce"  him,  etc., 
together  with  a  lease  embracing  such  terms, 
signed  by  snch  person,  makes  sufficient  evi- 
dence of  a  contract  under  the  statute.  But- 
terfield  v.  Commercial  Cattle  Co.  72  Neb. 
606,  101  N.  W.  250,  where  the  court  said 
that  they  tiiought  that  there  could  be  little 
doubt  that,  under  the  authority  of  the  let- 
ter, Ae  agent,  "would  have  been  fully  au- 
thorized to  have  prepared  and  signed  this 
lease  on  bdialf  of  plaintiff,  and  that,  if  he 
had  done  so,  plaintiff  would  have  been  bound 
by  the  oootract." 

Letters  authorizing  an  agent  to  sell  land 
to  a  certain  person  are  a  sufficient  memo- 
randum under  the  statute  (although  such 
person  is  acting  for  an  undisclosed  prin- 
cipal). Nicholson  v.  Dover,  145  N.  C.  18, 
13  L.R.A.(N.S.)  167,  68  S.  B.  444. 

Letters  by  the  owner  to  his  agent,  au- 
thorizing the  sale  of  land,  and  affirming  it 
when  made,  are  a  sufficient  memorandum. 
Lee  V.  Cherry,  85  Tenn.  707,  4  Am.  St.  Rep. 
26 
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into;  and  (2)  the  instrument  relied  upon  as 
an  agreement  falls  within,  and  fails  because 
of,  the  statute  of  frauds.  The  chancellor 
sustained  both  of  these  grounds  of  demurrer, 
and  frum  that  decree  an  appeal  was  prayed 
to  this  court. 

It  is  urged  in  argument  in  behalf  of  com- 
plainants and  appellants  that  the  instru- 
ment signed  and  delivered  to  the  real  estate 
agent  by  them  was  a  memorandum  suffi- 
ciently binding  them  as  the  "party  to  be 
charged"  under  our  statute  of  frauds,  when 
defendant's  acceptance  was  indorsed. 

Our  statute,  as  to  this  phrase,  has  been 
construed  by  this  court  to  mean  the  owner 
of  the  realty  rather  than  the  party  attempt- 
ed to  be  charged  or  held  liable  in  an  action 
based  on  the  memorandum.  Frazer  t.  Ford, 
2  Head,  464;  Lee  v.  Cherry,  85  Tenn.  707, 
4  Am.  St.  Rep.  800,  4  S.  W.  835. 

It  is  by  the  defendant  insisted  that  the 
instrument  so  signed  and  delivered  was  not 
one  with  her  as  a  contracting  party,  and 


operated  only  as  between  and  on  the  rights 
and  liability  of  the  owners  signing  and  the 
real  estate  agent;  that  it,  was,  in  no  prop- 
er sense,  a  memorandum  or  contract  of  saJe 
contemplated  by  the  statute. 

Thus  is  raised  a  sharp  issue  as  to  the 
nature  and  sufficiency  of  the  instrument 
thus  signed  by  the  owners. 

It  is  not  necessary  that  the  contract  of 
sale  shall  be  in  writing,  provided  there 
outstands  a  writing  which  contains  evidence 
of  the  essential  terms  of  the  oral  contract, 
and  which  is  signed  by  such,  party  to  be 
charged.  The  memorandum  is  not  the  con- 
tract, but  the  written  evidence  of  it  re- 
quired by  the  statute. 

A  written  offer,  when  signed  and  accept- 
ed, may  constitute  a  memorandum  of  the 
contract,  adequate,  though  it  consist  of  sev- 
eral parts,  such  as  letters  relating  to  the 
subject,  and  even  though  they  may  be  ad- 
dressed to  the  owner's  agent.    Lee  v.  Cherry, 


800,  4  S.  W.  835.  It  will  be  seen  that  the 
court  in  Lvskt  v.  Ksiseb  distinguishes 
this  case,  as  the  name  of  the  purchaser  was 
not  omitted. 

It  may  be  noted  that  in  Moore  v.  Mount- 
castle,  61  Mo.  424,  an  agreement  "in  rela- 
tion to  the  cultivation  and  improvement  by 
the  plaintiff  of  the  defendant's  farm"  was 
held  sufficiently  evidenced  by  a  letter  from 
the  defendant  to  his  agent,  which  stated 
that  the  bearer  intended  to  live  upon  the  de- 
fendant's land,  solicited  from  the  agent 
certain  kind  offices  for  the  plaintiff,  and 
proceeded  to  inform  him  as  to  tlic  details  of 
a  contract  between  the  plaintiff  and  the 
defendant  as  to  the  farming  operations 
which  were  to  be  conducted  by  the  plaintiff. 
The  case  seems  decided  chiefly  upon  the 
obiter  dictum  of  Lord  liardwicke  in  Welford 
v.  Beazely,  3  Atk.  503,  supra  (the  court  stat- 
ing that  the  case  was  cited  and  followed  by 
Lord  Eldon  in  Coles  v.  Trecothiclc,  9  Ves. 
Jr.  235,  1  Smith,  233,  7  Revised  Rep.  167, 
but  it  was  not  this  dictum  which  was  there 
followed).  The  Missouri  court  also,  how- 
ever, cites  Allen  v.  Bennet,  3  Taunt,  169, 
12  Revised  Rep.  633,  where  a  letter  by  a 
buyer  of  personal  property  to  his  agent  was 
looked  to  to  help  out  the  contract. 

The  same  rule  has  been  applied  (contrary 
to  LcssT  V.  Kkiseb)  where  the  name  of  the 
purchaser  was  not  in  the  authorization. 
Evans  v.  Stratton,  142  Ky.  615.  34  LSLJi. 
(N.S.)  393,  134  S.  W.  1154  (referred  to  in 
LuSKY  V.  Keiseb),  where  the  facts  were 
similar  to  those  in  Alford  v.  Wilson,  supra, 
except  that  there  was  no  mention  in  the  au- 
thorization of  the  purchaser's  name. 

So,  in  Peay  v.  Seigler,  48  S.  C.  496.  59 
Am.  St.  Rep.  731,  26  S.  E.  885,  it  was  held 
that  there  was  a  sufficient  memorandum 
where  the  vendor  requested  and  authorized 
his  agent  by  letter  to  sell  the  land  upon 
certain  terms,  and  the  agent  replied  in  writ- 
ing that  he  could  not  Snd  a  purchaser  at 
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the  terms,  but  had  a  certain  offer,  specify- 
ing it,  but  not,  apparently,  the  purchaser's 
name,  to  which  the  owner  replied,  accepting 
the  offer,  and  the  agent  gave  the  buyer  a 
receipt  for  the  cash  payment,  not  fully 
stating  the  contract. 

It  was  the  theory  of  the  court  in  Forbis 
V.  Shattler,  2  Cin.  Sup.  Ct.  Rep.  96,  that 
the  authorization  was  one  to  close  a  con- 
tract previously  agreed  upon,  and  not  a 
proposition.  It  was  there  held  that  evi- 
dence of  the  contract  was  sufficient  where 
a  letter  by  the  owner  to  an  agent  stated, 
"Vou  are  hereby  notified  to  close  the  sale," 
specifying  the  land  and  terms,  but  not  nam- 
ing the  purchaser,  and  this  was  underwrit- 
ten by  an  acceptance  signed  by  the  pur- 
chaser. 

In  Everman  v.  Hemdon,  —  Miss.  — ,  11 
So.  662,  where  the  court  overruled  a  de- 
murrer to  a  bill  for  specific  performance 
against  a  vendor,  it  does  not  appear  wheth- 
er the  vendor's  defense  was  that  his  author- 
ization to  his  agents  was  insufficient,  or 
that  their  contract  with  the  parcfaaser  was 
insufficient,  but  the  correspondence  of  the 
vendor  with  his  agents  was  held  part  of  the 
writings,  which  might  be  looked  to  as  con- 
stituting the  memorandum. 

Of  course,  an  authorization  will  not  be 
a  sufficient  memorandum  if  it  does  not  con- 
tain the  terms  of  the  agreement.  Rose  v. 
Cnnynghaaie,  11  Ves.  Jr.  650.  See  also  Sea- 
good  T.  Neale,  1  Strange,  426,  where  an 
owner  wrote  to  his  agent  to  deliver  the  title 
deeds  of  property  to  a  certain  party,  "he 
having  agreed  to  dispose  of  it  to  him,"  and 
it  was  held  that  such  letter  did  not  takn 
the  case  out  of  the  statute  of  frauds  "be- 
cause the  agreement  does  not  appear  in  it." 

Contrary  doctrine. 

Some  of  the  cases,  however  hold  that  an 
authorization  to  an  a<;ent  is  not  a  sufficient 
memorandum  under  the  statute  of  frauds. 
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supra;  Otis  v.  Payne,  86  Tenn.  666,  8  S. 
W.  848;  20  Cyc.  254,  255. 

It  is  thereupon  argued  that  here  there 
IS  such  an  offer  shown,  addressed  to  the 
agent  of  the  owners.  But  does  the  instru- 
ment tend  to  evidence,  what  it  must  do,  a 
contract  of  sale  between  complainants  as 
offerers  and  defendant  as  offeree?  The  de- 
fendant was  not  mentioned  in  the  instru- 
ment, when  signed,  as  offeree  or  buyer,  as 
seems  requisite.  Lee  v.  Cherry,  supra; 
<3rafton  v.  Cummings,  99  U.  8.  100,  25  L. 
ed.  366;  Lewis  v.  Wood,  153  Mass.  321,  11 
L.R.A.  143,  26  N.  E.  862;  20  Cyc.  261. 

In  the  case  of  Haydock  t.  Stow,  40  N.  Y. 
363,  it  appeared  that  an  instrument  was 
executed  and  delivered  to  a  firm  of  real  es- 
tate agents  by  the  owner,  as  follows: 

I  hereby  authorize  and  empower  Peck, 
Hillman,  &  Parks,  agents  for  me,  to  sell  the 
following  property  [describing  it]  to  be 
sold  within days  from  this  date,  on  the 


following  terms  [giving  them],  with  in- 
terest semiannually,  if  desired  by  the  pur- 
chaser ;  reserving  the  right  to  withdraw  the 
property  at  any  time  before  sale,  by  giving 
Peck,  Hillman,  &  Parks  notice  thereof. 
Troy,  February  18,  1864. 

F.  A.  Stow. 

Indorsed  thereon  was,  "I  hereby  agree  to 
purchase  the  property  herein  mentioned 
upon  the  terms  expressed,"  signed  by  plain- 
tiff, who  brought  suit  to  enforce  the  con- 
tract, as  one  properly  evidenced  by  the 
above  as  the  memorandum,  after  Stow  had 
served  notice  declaring  null  the  instrument 
thus  signed  by  him.  The  situation  of  the 
parties  was  the  reverse  of  what  appears  in 
the  pending  case,  but  the  question  in  each 
was  and  is  as  to  the  sufBciency  of  the 
claimed  memorandum.  The  court  of  ap- 
peals, through  Hunt,  J.,  said  of  the  instru- 
ment: "It  is  variously  styled  an  agreement 
to  sell,  an  offer  or  proposition  of  sale,  and 


An  owner's  authorization  to  a  firm  of 
brokers  to  sell  land,  specifying  the  terms, 
but  not  the  buyer,  across  the  face  of  which 
an  intending  buyer  writes  and  signs  an  ac- 
ceptance, is  not  a  sufficient  memorandum 
tinder  the  statute  of  frauds.  Haydock  v. 
Stow,  40  N.  Y.  363,  where  the  court  said: 
"It  is  not  an  agreement  to  sell,  for  the  rea- 
son that  there  are  not  two  parties  to  it. 
An  agreement  cannot  be  made  by  one  party 
alone.  There  is  no  pretense  that  Peck  and 
Hillman  [the  brokers]  agreed  to  buy,  or 
that  the  defendant  agreed  to  sell  to  them, 
and  they  are  the  only  parties  named  in  the 
paper  except  the  defendant  himself.  Nor 
do  I  see  any  ground  upon  which  it  can  be 
called  an  offer  of  sale,  except  so  far  as  the 
appointment  of  an  attorney  to  sell  may  in- 
clude such  offer."  Further  reference  to  this 
case  will  be  found  at  the  closing  part  of 
the  note. 

It  is  the  modem  rule  in  Illinois  that 
where  the  contract  is  made  by  an  agent, 
not  only  must  the  authorization  to  the 
agent  be  in  writing,  but  also  the  contract 
made  by  the  agent  must  be  in  writing. 
Lasher  v.  Gardner,  124  111.  441,  16  N.  E. 
919;  Fletcher  v.  Underwood,  240  111.  554, 
88  N.  E.  1030;  Hartenbower  v.  Uden,  242 
111.  434,  28  L.R.A.(N.S.)  738,  90  N.  E.  298. 
This  seems  contrary  to  the  decision  in 
Spangler  v.  Danforth,  65  111.  152,  although 
in  that  case  the  seller's  letter  to  his  agent 
was  handed  by  the  seller  to  the  buyer. 

In  Jordan  v.  Mahoney,  109  Va.  133,  63 
S.  E.  467,  it  was  held  that  there  was  no 
sufficient  memorandum  under  the  statute 
where  the  desiring  purchaser  wrote  to 
(Forest)  a  real  estate  agent,  authorizing 
him  to  purchase  certain  property  at  a  cer- 
tain price,  and  the  owner  wrote  at  the 
foot  of  the  letter,  "I  accept  the  above," 
signing  his  name.  The  court  said:  "Tiie 
letter  authorized  R.  L.  Forest  to  make  a 
purchase,  but  to  give  the  letter  any  effect 
L.R.A.1915C. 


Forest  would  have  to  act  on  the  authority 
given  him  in  the  letter,  by  making  the  pur- 
chase and  executing  himself,  as  agent,  a 
memorandum  in  writing.  Until  he  did  this 
it  is  clear  that  no  memorandum  in  writing 
of  the  alleged  sale  had  been  made  and 
signed,  either  by  the  person  to  be  charged 
or  his  agent.  The  fact  that  the  letter  au- 
thorizes a  purchase  in  the  future  shows 
conclusively  that  no  sale  had  been  made. 
It  cannot  be  successfully  contended  that  an 
authority  to  purchase  is  in  effect  a  pur- 
chase. If,  when  the  letter  left  the  hands 
of  the  plaintiffs  in  error,  it  was  not  a  prom- 
ise to  purchase,  it  never  became  one,  and 
the  indorsement,  'I  accept  the  above,'  put 
thereon  by  the  alleged  vendor,  imparted  no 
new  quality  to  the  letter,  and  gave  it  no 
additional  force." 

In  Donnell  v.  Currie,  —  Tex.  Civ.  App. 
— ,  131  S.  W.  88,  it  was  held  that  "letters 
by  an  owner  to  his  agents,  stating  the  terms 
on  which  he  would  sell,  should  be  regarded 
as  mere  instructions  for  their  guidance,  and 
not  as  an  offer  of  sale  to  a  prospective  pur- 
chaser; but  the  agent's  contract  with  such 
purchaser  was  upheld  as  sufficient. 

It  is  not  easy  to  say  what  the  present 
weight  and  effect  are  of  the  above-cited 
case  of  Haydock  v.  Stow,  supra.  While  that 
case  seems  to  have  been  followed  in  Briggs 
v.  Smith,  infra,  its  effect  would  seem  to  be 
narrowed  if  the  decision  in  Bamett  v.  Mc- 
Crea,  infra,  is  correct. 

In  Briggs  v.  Smith,  4  Daly,  113,  in  hold- 
ing that  an  employee  of  a  nrm  might  not 
show  his  contract  by  a  statement  of  it  in 
the  partnership  articles,  the  court  said: 
"The  plaintiff  was  no  party  to  the  instru- 
ment, and  therefore,  as  the  jtidge  then  de- 
cided, there  was  a  want  of  mutuality  (Hay- 
dock V.  Stow,  supra)." 

In  Bamett  v.  McCrea,  57  K.  Y.  S.  R.  456, 
27  N.  Y.  Supp.  820,  the  court,  in  holding 
that  letters  to  third  parties  might  be  looked 
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»  power  of  attorney.  It  is  not  an  agree- 
ment to  sell,  for  the  reason  that  there  are 
not  two  parties  to  it.  An  agreement  can- 
not be  made  by  one  party  alone.  There  is 
no  pretense  that  Peck  and  Hillman  agreed 
to  buy,  or  that  the  defendant  agreed  to  sell 
to  them,  and  they  are  the  only  parties 
named  in  the  paper,  except  the  defendant 
himself.  Nor  do  I  see  any  ground  upon 
which  it  can  be  called  an  oifer  of  sale,  except 
so  far  as  the  appointment  of  an  attorney 
to  sell  may  include  such  offer.  I  agree  that 
if  the  defendant  had  addressed  plaintiff  a 
letter  offering  to  sell  him  these  premises 
upon  the  terms  specified  herein,  and  plain- 
tiff had  made  a  written  acceptance  of  the 
same,  addressed  and  delivered  to  the  de- 
fendant, that  a  contract  of  sale  would  have 
been  thereby  created.  .  .  .  But  that  is 
not  the  present  state  of  facts.  I  consider 
the  instrument  to  be  a  plain,  direct,  un- 
qualified power  of  attorney  to  sell  the  land 
mentioned  in  it;  nothing  more,  nothing  less. 
I  do  not  discover  in  it  a  single  expression 
that  embarasses  such  a  conclusion.  .  .  . 
In  law,  this  reservation"  to  withdraw  the 
right  to  sell  "was  unnecessary,"  aa  "the 
right  belonged  to  the  defendant  .  . 
without  the  formal  reservation.  .  . 
This  is  neither  an  agreement  for  sale  nor 
an  offer  to  sell  to  any  particular  person, 
or  to  the  world  at  large.  It  is  simply  a 
vesting  in  Peck  ft  Company  of  a  power  be- 
fore existing  in  the  defendant  only.  .  .  . 
A  giving  of  power  and  authority  in  law 
creates  an  agency;  but  the  defendant  and 
Peck  ft  Company  were  not  content  with  the 
declaration  of  law  to  that  effect,  but  take 
the  pains  to  allege  that,  in  fact.  Peck  ft 
Company  are  the  agents  of  the  defendant 
to  sell  his  pr<^erty.  They  stand  then  as 
agents  empowered  to  sell,  .  .  .  and,  if 
they  had  made  such  a  contract  with  plain- 
tiff, the  defendant  would  have  been  bound 
by  it.  No  such  agreement  or  subscription 
was  made.  Plaintiff  has,  indeed,  expressed 
in  writing  his  readiness  to  purchase  upon 
the  terms  that  Peck  ft  Company  were  au- 
thorized to  accept,  but  Peck  ft  Company 
have  put  nothing  in  writing.  This  is  not  a 
compliance  with  the  statute,  which  requires 
the  writing  "to  be  subscribed  by  the  party 
by  whom  the  sale  was  made,  or  by  the  agent 
of   such  party,   lawfully   authorized.'     The 


defendant  or  his  agent  must  sign,  to  make 
a  compliance  with  the  statute,  and  no 
aid  is  derived  from  the  signature  of  plain- 
tiff." 

In  Fletcher  v.  Underwood,  240  III.  664, 
88  N.  E.  1030,  a  similar  contract  was 
executed  by  the  owner  to  a  real  estate  agent, 
under  which  the  agent  had  attempted  to 
close  orally  a  trade  to  Fletcher,  who,  claim- 
ing to  be  vendee,  as  appellee  <m  appeal, 
urged  that  the  instrument  referred  to  was 
in  the  nature  of  an  accepted  option.  The 
court  said:  "Appellee  contends  that  'an 
inspection  of  the  written  option  signed  by 
Carney  [owner]  shows  that  it  was  an  offer 
to  sell  the  one-fourth  interest  for  $2,000, 
to  be  accepted  by  the  end  of  the  27th  of 
January,  1908,'  and  relies  upon  Ullsperger 
V.  Meyer,  217  111.  262,  2  L.E-A.  (N.S.)  221,  75 
N.  E.  482,  3  Ann.  Cas.  1032,  and  other  cases 
of  that  character,  in  which  specific  perform- 
ance has  been  decreed  in  favor  of  a  vendee 
against  a  vendor  where  the  latter  had  signed 
the  contract  or  memorandum,  and  the  form- 
er had  not.  In  each  of  those  cases  the 
identity  of  both  vendor  and  vendee  could  be 
ascertained  from  the  writing.  Here  no 
vendee  is  named  or  otherwise  pointed  out 
by  the  writing.  It  is  true  the  instrument 
states  that  Carney  will,  upon  demand,  with- 
in the  time  limited,  make  a  good  and  suffi- 
cient transfer  of  the  interest  to  which  the 
contract  pertains;  but  to  whom?  Manifest- 
ly, to  the  person  to  whom  Parriott  [the 
agent]  should  make  a  sale.  The  fact  that 
Parriott  had  made  a  sale,  the  statute  of 
frauds  being  interposed  could  be  evidenced, 
as  against  Carney,  only  by  a  writing  signed 
by  Parriott,  acting  as  agent  for  Carney." 

It  may  be  said,  by  way  of  parenthesis, 
that  we  need  not  express  an  opinion  in  re- 
gard to  the  soundness  of  those  parts  of  the 
decisions  in  the  cases  of  Haydock  v.  Stow, 
40  N.  Y.  363,  and  Fletcher  v.  Underwood, 
supra,  in  reference  to  the  power  of  the 
agents,  under  such  contract  executed  to 
them,  to  conclude  or  make  contracts  of  sale 
binding  on  their  principals,  the  ovmers. 
While  a  ruling  on  the  point  is  not  necessary, 
it  may  be  noted  that  the  question  is  com- 
prehensively treated  in  an  annotation  of  the 
case  of  Weatherhead  v.  Ettinger,  78  Ohio 
St.  104,  in  17  L.R.A.(N.S.)  210,  84  N.  E. 
598,  where  the  rule,  by  a  dear  weight  of 


to  in  case  of  an  agreement  not  to  be  per- 
formed within  a  year,  said:  "The  case  of 
Haydock  v.  Stow,  supra,  does  not  militate 
against  this  result.  The  paper  referred  to 
in  that  case  was  not  designed  as  a  pro- 
posal, was  not  a  narration  of  what  had 
been  done,  and,  therefore,  neither  as  a 
proposition  to  be  acted  upon  nor  a  memo- 
randum of  what  had  been  done,  did  it  suf- 
fice." 
L.R.A.1915C. 


It  may  be  noted  that  in  Peabody  t.  Spey- 
ers,  66  N.  Y.  230,  the  agent's  statement  to 
his  undisclosed  principal,  the  buyer,  on  a 
sale  of  personal  property,  was  held  to  be 
one  of  the  papers  which  might  be  looked  to 
as  part  oi  the  memorandum  on  a  suit  by 
the  seller,  charging  the  agent  as  buyer,  the 
court  not  referring  to  Haydock  v.  Stow, 
supra.  B.  B.  B. 
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authority  cited,  is  indicated  to  be  tliat  no 
wider  power  is  to  be  deduced  from  such  an 
authorization  to  sell  than  one  of  finding 
for  the  owner  a  purchaser  ready,  willing, 
and  able  to  purchase. 

We  think  it  clear  that  the  instrument 
executed  by  the  owners,  Lusky  and  wife,  was 
one  whose  function  and  end  was  to  define 
in  contract  form  the  relationship  between 
them  and  their  agent,  Loventhal;  and  it  is 
difficult  to  see  how,  without  a  further  step 
by  or  in  behalf  of  the  cwners  towards 
contractual  assent  with  defendant,  Keiser, 
that  instrument,  so  perfected  as  a  contract 
proper,  may  be  deemed  a  memorandum  evi- 
dencing another  and  different  contract  be- 
tween the  owners  and  defendant,  Keiser, — a 
contract  of  sale.  There  was  no  existent  oral 
contract  between  the  latter  parties  on  Feb- 
ruary 18,  1912,  which  could  have  been  evi- 
denced by  the  contract  of  agency. 

The  case  of  Lasher  v.  Gardner,  124  III. 
441,  449,  16  N.  E.  919,  922,  is  pertinent  on 
its  facts  and  in  this  language:  "It  is  not 
contended  that  the  letter  of  attorney  to 
Van  Zandt  was  a  contract  entered  into 
with  Lasher  [claimant  to  status  of  vendee], 
bat  it  is  said  that  it  is  a  memorandum  of 
the  contract  signed  by  the  parties  to  be 
charged.  .  .  .  The  writing,  on  its  face, 
docs  not  purport  to  relate  to  a  past  trans- 
action, and,  in  fact,  as  we  have  seen,  there 
was  no  contract  made,  at  the  time  of  its 
execution,  of  which  it  could  have  been  a 
memorandum."  In  accord  is  Jordan  v.  Ma- 
honey,  109  Va.  133,  135,  63  S.  E.  467. 

In  Donnell  v.  Currie,  —  Tex.  Civ.  App. 
— ,  131  S.  W.  88,  it  was  held  that  letters 
from  the  owner  of  land  to  his  selling  agent, 
referring  to  the  price  and  terms  upon  which 
it  might  be  sold,  were  mere  instructions  for 
the  agent's  guidance,  and  not  an  offer  of 
sale  to  a  prospective  purchaser  procured  by 
the  agent;  the  letter  not  having  been  in- 
tended as  a  ctmtract  of  sale. 

The  most  specious  argument  ia  behalf  of 
appellants'  contention  is  that  the  agency 
contract  was  an  offer  through  the  agent  to 
the  purchasing  public,  and  binding  upon 
acceptance  by  anyone  able  to  comply.  This 
is  refuted  when  consideration  is  given  to 
the  nature  of  the  contract,  which  is  not  ad- 
dressed to  the  world  at  large,  or  to  any 
prospective  acceptor  whomsoever,  as  is  the 
case  in  open  offers  of  rewards,  of  prizes,  or 
of  letters  of  credit  addressed  generally. 

In  Lee  v.  Cherry,  85  Tenn.  707,  4  Am. 
St.  Rep.  800,  4  S.  W.  835,  it  may  be  ob- 
served, a  correspondence  by  letters  between 
the  owner  and  his  agent  was  made  to  serve 
as  an  adequate  memorandum,  but  the  owner 
therein  authorized  the  sale  of  the  lot  to 
Lee.  In  short,  the  letters  "contained  all 
the  terms  of  sale  and  a  sufficient  descrip- 
LR.A.1916C. 


tion  of  the  property,"  including  the  name 
of  the  prospective  vendee,  to  whom  the 
owner  specifically  obligated  himself. 

A  contract  similar  to  the  one  in  this  case, 
between  owner  and  agent,  appeared  in  Evans 
V.  Stratton,  142  Ky.  615,  34  L.R.A.(N.S.) 
393,  134  S.  W.  1154,  but  the  question  now 
under  consideration  seems  not  to  have  been 
there  I'aised.  The  court,  in  that  attitude 
of  the  cause,  appears  to  have  assumed  that 
the  agency  contract  as  a  memorandum  was 
sufficient,  or  became  a  contract  on  accept- 
ance, without  deciding  the  point  as  we  con- 
ceive. See,  in  this  connection,  Davis  v. 
Brigham,  56  Or.  41,  107  Pac.  961,  Ann.  Cas. 
1912B,  1340. 

On  these  authorities,  and  on  principle,  we 
conclude  that  the  contract  between  the  com- 
plainants and  their  real  estate  agent  can- 
not be  made  to  serve  as  a  memorandum 
which  adequately  evidenced  the  essentials  of 
a  contract  for  the  sale  of  realty  between 
the  complainants  and  the  defendant.  The 
complainants,  unless  and  until  they  came 
more  immediately  into  contractual  relation 
to  defendant,  were  at  liberty  to  decline  to 
proceed.  If  this  be  true,  the  defendant  was 
not  bound  to  do  so.  Her  signature  was  not, 
as  we  have  seen,  that  of  the  party  to  be 
charged,"  and  it  did  not  avail  to  consum- 
mate a  contract  binding  on  her,  where  none 
existed  before. 

There  is  no  error  in  the  decree  of  the 
chancellor.    Affirmed. 


WASHINGTON  SUPREME  COURT. 
(Department  No.  1.) 

WILLIAM  ARNOLD  KEMPF,  by  Guardian 
ad  Litem,  Respt. 

T. 

SPOKANE    &    INLAND    EMPIRE    RAIL- 
ROAD COMPANY,  Appt. 

(—  Wash.  — ,  144  Pac.  77.) 

Electricity  ^  unanticipated     injury  — 
liability. 

An  electric  railway  company  which  main- 
tains an  uninsulated  wire  carrying  a  heavy 
current,  in  a  cut  under  a  street  below  the 
level  of  the  adjoining  property,  is  not  liable 
for  injury  to  a  boy  who  throws  a  wire  over 


Note.  ^  As  to  duty  in  stringing  electric 
wires  to  guard  against  danger  to  children, 
see  notes  to  Temple  v.  City  Electric  Light 
&  P.  Co.  11  L.R.A.(N.S.)  449;  Wetherby  v. 
Twin  State  Gas  Co.  25  L.R.A.(N.S.)  1220; 
and  Meyer  v.  Union  Light,  Heat  &  P.  Co. 
43  L.R.A.fN.S.)  1.37;  and  see  later  cases, 
Harris  v.  Eastern  Wisconsin  R.  &  Light  Co. 
45  L.R.A.(X.S.)  1058;  Romana  v.  Boston 
Elcv.  R.  Co.  L.R.A.1915A,  510;  and  Green 
V.  West  Penn  R.  Co.  ante,  151. 
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the  charged  one  from  the  top  of  the  ad- 
joining bank,  since  it  is  not  bound  to  an- 
ticipate such  an  occurrence. 

(November  10,  1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Graves,  Kizer,  &  Graves,  for 
appellant: 

Defendant  was  not  liable,  eince  it  was 
not  incumbent  upon  it  to  anticipate  the 
improbable  and  extraordinary,  and  resort  to 
unusual  means  to  guard  against  unusual 
occurrences. 

Graves  v.  Washington  Water  Power  Co. 
44  Wash.  675,  11  L.R.A.(N.S.)  452,  87  Pac. 
958;  Mayhew  v.  Yakima  Power  Co.  72  Wash. 
431,  130  Pac.  485;  Sheffield  Co.  v.  Morton, 
161  Ala.  153,  49  So.  772;  Wetherby  v.  Twin 
State  Gaa  Co.  83  Vt.  189,  25  L.R.A.(N.S.) 
1220,  75  Atl.  8,  21  Ann.  Cas.  1092;  May- 
field  Water  &  Light  Co.  v.  Webb,  129  Ky. 
395,  18  L.R.A.(N.S.)  179,  130  Am.  St.  Rep. 
4«9,  111  S.  W.  712;  McAllister  v.  Jung, 
112  111.  App.  138;  Freeman  v.  Brooklyn 
Heights  R.  Co.  54  App.  Div.  596,  66  N.  Y. 
Supp.  1052;  Johnston  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  78  Neb.  24, 
17  L.R.A.(N.S.)  435,  110  N.  W.  711,  113 
N.  W.  526;  Brush  Electric  Light  &  P.  Co. 
V.  Lefevre,  93  Tex.  604,  49  L.R.A.  771,  77 
Am.  St.  Rep.  898,  57  S.  W.  640;  Sullivan 
V.  Boston  k  A.  R.  Co.  156  Mass.  378,  31  N. 
E.  128:  Sutton  v.  West  Jersey  &  S.  R.  Co. 
78  N.  J.  L.  17,  73  Atl.  256;  Brown  v.  Pano- 
la Light  &  P.  Co.  137  Ga.  352,  73  S.  E.  580; 
Riedel  v.  West  Jersey  &  S.  R.  Co.  28  L.R.A. 
(X.S.)  98,  101  C.  C.  A.  428,  177  Fed.  374, 
21  Ann.  Cas.  746;  Simonton  v.  Citizens' 
Electric  Light  &  P.  Co.  28  Te.T.  Civ.  App. 
374,  67  S.  W.  530;  Brubaker  v.  Kansas  City 
Electric  Light  Co.  130  Mo.  App,  439,  110 
S.  W.  12;  Luehrmann  v.  Laclede  Gaslight 
Co.  127  Mo.  App.  213,  104  S.  W.  1128; 
Stark  V.  Muskegon  Traction  &  Lighting  Co. 
141  Mich.  575,  1  L.RJl.(N.S.)  822,  104  N. 
W.  1100;  Seymour  v.  Union  Stock  Yards 
4  Transit  Co.  224  111.  579,  79  N.  E.  950; 
O'Connor  t.  Brucker,  117  Ga.  451,  43  S.  E. 
731,  13  Am.  Neg.  Rep.  500. 

Messrs.  Robertson  &  Miller  and  F.  W. 
Girand  for  respondent. 

Main,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  instituted  for  the  purpose 
of  recovering  damages  for  personal  injuries 
sustained  through  the  alleged  negligence  of 
L.R.A.1916C. 


the  defendant.  The  cause  was  tried  to  » 
jury,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  in  the  sum 
of  $2,000.     The  defendant  appeals. 

The  facts  are  in  substance  as  follows :  On 
April  12,  1911,  and  for  some  years  prior 
thereto,  the  defendant  owned  and  operated 
an  electric  railway.  This  railway  line  ex- 
tends along  and  across  certain  streets  of 
the  city  of  Spokane.  The  location  of  the 
accident  was  at  or  near  the  intersection  of 
Fifth  avenue  and  Hogan  street.  Hogan 
street  extends  north  and  south,  and  Fifth 
avenue  east  and  west.  The  railway  line 
crosses  Fifth  avenue  a  little  east  of  the  in- 
tersection of  that  street  with  Hogan  street. 
At  the  southwest  corner  of  these  two  streets 
there  is  a  vacant  lot  or  tract  of  ground  up- 
on which  boys,  and  sometimes  men,  of  the 
nei^borhood,  play  ball.  South  of  Fifth 
avenue  at  this  point,  and  back  a  little  dis- 
tance from  the  street,  is  the  railway  com- 
pany's transformer  station.  The  streets  at 
this  point  are  not  graded.  South  of  the  lot 
which  is  used  as  a  ball  ground  there  is  a 
high  rocky  hill.  Upon  this  hill  spectators 
sit  and  watch  the  ball  game  in  progress. 
The  railway  line  crosses  Fifth  avenue  in  a 
cut  approximately  35  feet  deep,  and  45 
feet  from  one  edge  of  the  cut  at  the  top 
to  the  other.  The  cut  had  been  blasted  out 
of  basaltic  rock,  and  its  sides  were  almost 
perpendicular.  The  trolley  wire  is  23  feet 
above  the  track  at  the  bottom  of  the  cut. 
Boys  of  the  neighborhood  were  accustomed 
to  play  in  this  vicinity,  and  at  times  sat  up- 
on the  edge  of  the  cut  and  watched  the  cars 
pass  through  below.  On  April  11,  1911,  Wil- 
liam A.  Kempf,  then  a  boy  of  six  or  seven 
years  of  age,  together  with  other  boys  of 
about  the  same  age  or  a  little  older,  were 
playing  near  the  intersection  of  the  two 
streets  named.  In  tiie  vicinity  of  the  trans- 
former station  they  had  picked  up  a  num- 
ber of  short  pieces  of  wire.  Apparently  not 
knowing  exactly  what  they  expected  to  do 
with  the  wire,  they  tied  the  various  pieces 
together.  A  stone  was  then  tied  to  one  end 
of  the  wire.  When  the  boys  were  near  the 
edge  of  the  cut  and  in  Fifth  avenue,  one  of 
the  boys  suggested  that  they  play  "tele- 
phone." One  of  the  boys,  Timothy  Golithon 
by  name,  attempted  to  cast  the  rock  with 
the  wire  tied  thereto  across  to  the  opposite 
bank  of  the  cut.  This  was  then  to  be  used 
as  an  imaginary  telephone  line.  The  Kempf 
boy,  who  was  injured,  at  the  time  the  stone 
was  thrown,  had  hold  of  the  other  end  of 
the  wire.  The  cast  of  the  stone  was  not 
sufficiently  strong  to  carry  it  to  the  oppo- 
site bank.  It  fell  into  the  cut,  bringing  the 
wire  to  which  it  was  tied  across  the  trolley 
wire,  and  the  Kempf  boy  thereby  received 
the  electric  current  and  sustained  a  severe 
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injury.  The  trolley  wire  at  this  point  car- 
ried an    electric  current  of  6,600  volts. 

The  plaintiff  claims  tliat  the  defendant 
was  negligent  in  failing  to  have  the  trol- 
ley wire  covered  or  protected  at  this  point 
in  a  manner  that  would  have  made  it  im- 
possible for  the  wire  which  was  thrown  by 
Golithon  to  have  come  In  contact  with  the 
trolley.  There  was  no  evidence  that  prior 
to  this  time  the  boys  playing  in  the  vicinity 
had  attempted  to  enter  into  any  game  which 
would  involve  the  crossing  of  the  cut  in 
any  manner.  Upon  the  trial,  at  the  con- 
clusion of  the  plaintiflT's  evidence,  the  defend- 
ant challenged  the  sufficiency  thereof  and 
moved  for  a  dismissal  of  the  action.  This 
motion  was  overruled,  and  was  repeated 
and  likewise  overruled  at  the  conclusion  of 
all  the  evidence. 

The  question  which  is  decisive  of  this 
case  is  whether  the  defendant  was  negligent 
in  failing  to  guard  or  cover  the  trolley  wire 
in  some  manner.  The  plaintiff  claims  that 
it  was  negligence  on  the  part  of  the  de- 
fendant to  maintain  a  trolley  wire  carrying 
6,600  volts  of  electricity  "within  easy  reach 
of  the  children  that  play  on  the  bluff  above 
the  cut"  through  which  this  wire  was 
strung. 

The  degree  of  care  required  of  one  hand- 
ling a  dangerous  agency,  such  as  an  electric 
current,  varies  in  proportion  to  the  attend- 
ant dangers.  In  other  words,  a  person  hand- 
ling an  agency  which  is  attended  with  but 
slight  danger  must  exercise  a  moderate  de- 
gree of  care,  while,  if  the  agency  is  attend- 
ed with  great  danger,  the  care  must  be 
of  the  highest  degree.  Card  v.  Wenatchee 
Valley  Gas  &  Electric  Co.  77  Wash.  564, 
137  Pac.  1047. 

A  trolley  wire  charged  with  6,600  volts 
of  electric  current  would  be  an  agency  which 
is  attended  with  great  danger.  In  order 
to  charge  the  defendant  with  liability,  how- 
ever, it  is  necessary  that  the  injury  which 
results  from  such  dangerous  agency  be  one 
which  a  person  of  ordinary  prudence,  in  the 
light  of  the  surrounding  circumstances, 
would  reasonably  and  naturally  have  an- 
ticipated. Johnston  v.  New  Omaha  Thom- 
son-Houston Electric  Light  Co.  78  Neb.  24, 
17  L.R.A.(N.S.)  436,  110  N.  W.  711,  113  N. 
W.  526;  Brush  Electric  Light  &  P.  Co.  t. 
Lefevre,  93  Tex.  604,  49  L.R.A.  771,  77  Am. 
St.  Rep.  898,  57  S.  W.  840. 

The  rules  of  law  just  stated  seem  to  be 
recognized  by  both  parties.  The  question, 
then,  is  reduced  to  this:  Was  the  injury 
which  the  Kempf  boy  sustained  one  which 
the  defendant  should  reasonably  and  nat- 
urally have  anticipated  as  one  likely  to  oc- 
cur? After  stating  the  facts  in  this  case, 
it  would  seem  that  little  need  be  said.  It  is 
▼ery  clear  that  a  person  of  ordinary  pru- 
L.R-A.1915C. 


dence,  is  the  light  of  the  surrounding  facts 
and  circumstances,  would  not  reasonably  and 
naturally  have  anticipated  that  a  boy  upon 
the  edge  of  the  cut  would  be  injured  by 
the  trolley  wire,  which  was  approximately 
23  feet  distant  on  a  horizontal  line  from 
the  edge  of  the  cut,  and  12  feet  below. 

The  plaintiff  claims  that  the  case  of  Card 
V.  Wenatchee  Valley  Gas  4  Electric  Co. 
supra,  sustains  his  right  to  have  the  ques- 
tion submitted  to  a  jury.  In  that  case  the 
defendant  maintained  along  a  highway  a 
high-power  electric  transmission  line.  This 
line  was  supported  by  poles,  and  was  sus- 
pended from  the  ends  of  cross-arms  which 
projected  over  the  line  of  the  highway. 
While  one  James  W.  Card  was  working  upon 
his  land,  he  caused  to  be  elevated  to  an  up- 
right position  a  wrought  iron  pipe  about 
23  feet  long  and  2}  inches  in  diameter.  This 
pipe  came  in  contact  with  the  transmission 
line,  and  resulted  in  Card's  death.  The 
transmission  line  at  this  point  was  17  feet 
from  the  ground  and,  as  already  stated,  ex- 
tended over  and  beyond  the  line  of  the  high- 
way. It  was  held  that  it  was  a  question  for 
the  jury  whether  the  defendant  was  "neg- 
ligent in  maintaining  this  high-powered 
electric  transmission  line  suspended  within 
17  feet  of  the  ground  over  the  land  of  the 
deceased."  The  deceaaed  came  to  his  death 
while  engaged  in  the  usual  and  ordinary 
work  upon  his  farm.  He  was  in  no  sense 
a  trespasser.  The  transmission  line  extend- 
ed over  and  was  above  his  land.  This  de- 
fendant had  no  right  to  place  its  wire  be- 
yond the  line  of  the  highway.  In  the  pres- 
ent case  the  trolley  wire  was  where  the  de- 
fendant had  a  right  to  maintain  it.  An  in- 
terference with  it  was  an  invasion  of  the 
right  of  the  defendant.  As  already  stated, 
there  is  no  evidence  that,  prior  to  the 
time  of  the  injury  for  which  this  suit  wa» 
brought,  the  boys,  in  assembling  in  the- 
vicinity  to  play,  had  in  any  manner  en- 
tered upon  any  games  which  involved  cross- 
ing or  communicating  across  the  cut.  Had 
it  been  shown  that  it  was  customary  for 
the  boys  of  the  neighborhood  to  indulge 
in  games  which  involved  either  real  or 
imaginary  communication  across  the  cut,, 
and  this  fact  was  actually  or  construc- 
tively known  to  the  defendant,  a  different 
question  would  be  presented,  upon  which  no 
opinion  is  now  expressed.  If  the  defendant 
were  liable  under  the  facts  in  this  case,  it 
would  be  equally  liable  if  a  boy  upon  the 
street  should  tie  a  stone  to  a  wire  and  cast 
it  over  a  trolley  wire  and  be  injured  by  the- 
resulting  shock.  To  hold  the  defendant  lia- 
ble for  the  injury  which  the  boy  upon  the 
edge  of  the  cut  sustained  would  make  the 
liability  of  the  defendant  that  of  an  insurer. 
This  the  law  does  not  impose.    In  order  to 
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sustain    the    action,    negligence    must    be 
■hown. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss. 

Crow,  Ch.  J.,  and  Gose,  Cbadwick,  and 
£lli8,  JJ.,  concur. 


UNITED     STATES    CIRCUIT    COURT 
OF  APPEALS,  NINTH   CIRCUIT. 

CwlNTON  INSURANCE  OFFICE,  Limited, 
et  al.,  Appts., 

V. 

INDEPENDENT  TRANSPORTATION 
COMPANY  et  al. 

(—  C.  O.  A.  — ,  217  Fed.  213.) 

Insarance  —  laying  vessel  up  for  win- 
ter. 
A  policy  on  a  vessel  warranted  employed 


in  general  passenger  and  freighting  business 
on  a  designated  sound  does  not  cover  it  while 
it  is  laid  up  for  the  winter  in  a  river  flow- 
ing into  the  sounds 

(October  13,  1914.) 

APPEAL  by  respondents  from  a  decree 
of  the  District  Court  of  the  United 
States  for  the  Northern  Division  of  the 
Western  District  of  Washington  in  favor 
of  libellant  in  an  action  to  recover  the 
amount  alleged  to  be  due  on  a  marine  in- 
surance policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Roes,  Circuit 
Judges,  and  Wolverton,  District  Judge. 

Mr.  William  U.  Gorliam  for  appellants. 

Messrs.  Kerr  &  McCord  and  Ira  A. 
Campbell,   for  appellees: 

The  words,  "warranted  employed  in  gen- 
eral   freighting    and    passenger    business," 


Note.^Inmirance:  waters  tMvered.  by 
deacripUon  of  waters  in  policy  of  ma- 
rine insurance. 

This  note  is  confined  to  cases  involving 
the  question  whether  the  waters  in  ques- 
tion were  within  the  description  of  waters 
in  the  policy,  and  is  therefore  not  concerned 
with  cases  involving  the  eSect  of  a  tem- 
porary departure  from,  and  return  to,  per- 
mitted waters  before  loss  (see  as  to  that 
point  cases  cited  in  note  in  10  L.R.A.  ( N.S. ) 
736),  or  cases  involving  the  question  wheth- 
er departure  from  permitted  waters  was 
justified  or  excused  by  stress  of  weather  or 
other  reason.  Nor  does  the  note  purport 
to  cover  the  effect  of  deviation  from  a  par- 
ticular course  or  voyage,  except  as  that  may 
involve  the  question  stated  at  the  begin- 
ning. 

In  construing  descriptions  of  waters  in 
marine  insurance  policies,  the  controlling 
question,  as  in  all  contracts,  is  the  inten- 
tion of  the  parties.  In  considering  these 
provisions  the  words  used  will  be  construed 
most  strongly  against  the  insurer,  unless  it 
appears  that  they  were  the  words  of  the 
insured  rather  than  those  of  the  insurer. 

Meaning  of  "inland  waters." 

It  was  held  in  Cogswell  v.  Chubb,  1  App. 
Div.  93,  36  N.  Y.  Supp.  1076,  affirmed  in 
157  N.  Y.  709,  53  N.  E.  1124,  that  a  war- 
ranty written  in  a  marine  policy  <m  a  yacht, 
"to  navigate  only  the  inland  waters  of  the 
United  States  and  Canada,  and  not  below 
the  Thousand  Islands,"  was  broken  where 
the  yacht  went  out  upon  the  hip:h  seas  be- 
yond Sandy  Hook  and  the  Scotland  light- 
ship, and  into  the  open  waters  of  the  At- 
lantic ocean.  The  court  said:  "The  efifect 
of  the  whole  evidence  is  that  the  vessel 
went  out  of  inland  waters.  Such  waters 
are  canals,  lakes,  streams,  rivers,  water 
courses,  inlets,  bays,  etc.,  and  arms  of  the 
L.R.A.191.5C. 


sea  between  projections  of  land.  That  ordi- 
nary and  accepted  signitication  of  the  words 
'inland  waters'  must  be  considered  the  sense 
in  which  the  parties  used  them  in  their  con- 
tract of  insurance,  unless  by  agreement  or 
understanding  some  other  was  assigned  to 
them;  and  there  is  nothing  in  the  record  to 
show  that  a  different  or  wider  meaning  was 
intended  to  be  given  them.  Going  to  the 
open  ocean  and  then  returning  was  a  plain 
breach  of  the  warranty,  the  consequence  of 
which  was  to  avoid  the  policy,  for,  hard 
as  the  artificial  rule  may  be,  it  is  too 
firmly  settled  to  be  questioned  that  the 
breach  of  an  express  warranty,  whether  ma- 
terial to  the  risk  or  not,  whether  a  loss 
happens  through  the  breach  or  not,  absolute- 
ly determines  the  policy,  and  the  assured 
forfeits  his  rights  under  it." 

It  has  been  held  that  a  house  boat  which 
was  lost  while  inside  the  line  which  con- 
nects the  extremity  of  Sandy  Hook  with 
the  nearest  point  on  Rockaway  Beach,  and 
forms  the  "natural"  boundary  of  inland 
waters,  was  covered  by  a  policy  warranting 
that  the  operation  of  the  boat  should  be 
confined  to  the  inland  waters  of  New  Jer- 
sey, New  York,  and  Long  Island,  and  pro- 
viding that  any  deviation  beyond  the  limits 
named  should  not  avoid  the  policy,  but  that 
no  liability  should  exist  during  such  devia- 
tion. Fulton  V.  Insurance  Co.  of  N.  A.  69 
C.  C.  A.  198,  136  Fed.  182,  reversing  127 
Fed.  413. 

See  also  Kirk  v.  Home  Ins.  Co.,  which  is 
fully  sot  out  by  the  court  in  Canton  Ins. 
Office  v.  Independent  Tbansp.  Co. 

Provisions  as  to  Atlantic  coast  or  ocean. 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Knicker- 
bocker Steam  Towage  Co.  36  C.  C.  A.  19, 
93  Fed.  931,  the  loss  was  held  to  be  in  "the 
Atlantic  coast  waters  of  the  United  States," 
within  the  meaning  of  a  policy  «n  a  tug 
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may  be  conatrued  to  restrict  the  vessel 
while  being  operated  to  the  waters  within  a 
radius  of  30  miles  of  Seattle. 

Northwestern  Mut.  L.  Ins.  Co.  ▼.  Neafus, 
145  Ky.  563,  36  L.R.A.(NJS.)  1211,  140  S. 
W.  1026;  Independent  Transp.  Co.  v.  Can- 
ton Ins.  Office,  173  Fed.  664;  St.  Nicholas 
Ins.  Co.  V.  Merchants'  Mut.  F.  &  M.  Ins.  Co. 
11  Hun,  108;  Grant  v.  .^tna  Ins.  Co.  12 
Lower  Can.  Hep.  386;  St.  Louis  Ins.  Co.  v. 
Glasgow,  8  Mo.  713,  41  Am.  Dec.  661;  26 
Cyc.  279. 

The  warranty  accordingly  touches  the 
employment  of  the  vessel,  and  does  not  con- 
template that  unless  she  is  constantly  in 
operation  she  is  not  protected  by  the  policy. 
She  was  laid  up  at  a  usual  place  in  the 
tidal  waters  of  a  tributary  of  Elliott  bay. 
No  return  premium  was  demanded,  and  she 
was  fully  covered  while  so  laid  up. 

Mannheim  Ins.  Co.  v.  Clarke,  —  Tex. 
Civ.  App.  — ,  157  S.  W.  291;  Waring  v. 
Clarke,  5  How.  441,  12  L.  ed.  226. 


Giilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

On  July  3,  1907,  the  appellants  issued  to 
the  Independent  Transportation  Company 
policies  of  insurance  covering  its  steamer 
Vashon,  then  engaged  in  the  summer  trade 
between  the  city  of  Seattle  and  Alki  Point, 
a  summer  resort  on  Puget  sound,  about  6 
miles  from  Seattle.  The  policies  covered 
the  vessel  from  July  3,  1907,  until  July 
3,  1908.  Each  of  the  policies  insured  the 
owner  against  perils  of  the  sea  "and  all 
other  losses  and  misfortunes  that  shall 
come  to  the  Vashon,  or  damage  to  the  said 
vessel  insured  or  any  part  thereof,  to  which 
insurers  are  liable  by  the  rules  of  insurance 
in  San  Francisco."  In  August,  1907,  the 
Vashon  discontinued  her  run  to  Alki  Point, 
and  until  December  was  moored  at  the  King 
street  dock  in  Seattle.  About  December  1, 
1907,  she  was  removed  from  that  dock  and 
moored  in  the  Duwamish  river,  a  tributary 
of  Elliott  bay.    On  December  15,  1907,  the 


which  gave  it  the  privilege  in  a  written 
clause  to  use  "all  inland  and  Atlantic  coast 
waters  of  the  United  States,  and  all  waters 
adjacent,  connecting,  or  tributary  to  any  of 
the  above  waters,  and  tow  vessels  to  and 
from  sea,  and  search  for  vessels  at  sea," 
and  which  contained  a  provision  that  any 
deviation  beyond  the  limits  named  should 
not  avoid  the  policy,  but  that,  upon  the 
return  of  the  vessel  within  the  limits  named, 
the  policy  should  be  and  remain  in  force, 
where  it  appeared  that  the  tug  went  to 
Mexico  outside  the  waters  named  and 
started  for  New  York  with  a  tow,  and  on 
the  voyage  stood  in  for  Charleston  for  a 
supply  of  coal,  and  was  wrecked  when  about 
1}  miles  from  the  nearest  mainland  off  that 
harbor,  it  being  held  that  she  was  within 
the  geographical  limits  mentioned,  and  that 
the  intention  of  the  parties  in  issuing  the 
policy  on  the  tug  was  to  eover  losses  within 
certain  geographical  limits,  and  not  to  ex- 
clude losses  occurring  within  the  limits 
stated  although  the  tug  might  at  the  time 
of  loss  be  upon  a  voyage  to  and  from  ports 
outside  such  limits.  The  court  said: 
"There  is  no  need  for  reference  to  any  voy- 
age to  determine  whether  a  vessel  was 
wrecked  in  Atlantic  coast  waters,  if  she 
were  wrecked  on  the  Atlantic  shores  of  the 
United  States,  or  upon  a  shoal  situated  a 
mile  and  a  half  from  the  mainland,  as  was 
here  the  case.  The  popular  meaning  of  the 
terms,  as  well  as  the  meaning  that  has  ref- 
erence to  the  3-mile  limit,  and  that  which 
has  reference  to  the  usages  of  the  coasting 
trade,  are  all  properly  applicable  to  the 
place  where  this  vessel  was  wrecked." 

In  Merchants'  Mut.  Ins.  Co.  v.  Allen, 
121  U.  S.  67,  30  L.  ed.  858,  7  Sup.  Ct.  Rep. 
821,  a  policy  issued  bv  a  New  Orleans  in- 
surer, upon  a  vessel  belonging  at  that  place, 
while  she  was  on  a  voyage  between  Liver- 
pool and  New  Orleans,  which  provided  in 
writing,  "to  navigate  the  Atlantic  ocean 
L.R.A.1915C. 


between  Europe  and  America,  and  to  be 
covered  in  port  and  at  sea,"  and  contained 
a  printed  clause,  warranted  not  to  use  ports 
in  Eastern  Mexico,  Texas,  or  Yucatan,  was 
held  to  cover  the  vessel  while  she  was  in  the 
Gulf  of  Mexico  on  voyage  from  New  Orleans 
to  Liverpool,  it  being  held  that  this  was 
clearly  the  intention  of  the  parties. 

In  New  Haven  Steam  Saw-Mill  Co.  v. 
Security  Ins.  Co.  9  Fed.  779,  affirming  7 
Fed.  847,  where  the  written  memorandum 
on  a  policy  stated  that  the  vessel  was  to 
be  employed  in  the  coasting  trade  on  the 
United  States  Atlantic  Coast,  and  permitted 
the  use  of  gulf  ports  not  west  of  New  Or- 
leans, and  it  was  warranted  that  the  ves- 
sel would  not  use  ports  and  places  in  Texas, 
except  Galveston,  nor  foreign  ports  and 
places  in  the  Gulf  of  Mexico  it  was  held  that 
the  meaning  of  the  written  memorandum 
was  that  the  vessel  was  to  be  employed  on 
the  United  States  Atlantic  Coast,  which 
was  the  coast  of  the  Atlantic  ocean,  and 
not  of  the  Gulf  of  Mexico;  but  that,  if 
necessity  required,  the  vessel  was  to  be  per- 
mitted to  go  into  the  Gulf  of  Mexico  and 
use  the  ports  not  west  of  New  Orleans,  but 
not  that  her  coasting  trade  was  thereby  to  be 
extended  through  the  gulf;  and  it  was  fur- 
ther held  that  she  was  not  in  the  Atlantic 
coasting  trade,  but  on  a  voyage  outside 
the  terms  of  the  contract,  where  at  the 
time  of  loss  she  was  engaged  in  transport- 
ing a  cargo  from  Maine  to  a  gulf  port  west 
of  New  Orleans. 

Meaning  of  river  and  tributaries. 

It  has  been  held  that  a  policy  giving 
"permission  to  navigate  the  Mississippi  and 
tributaries"  covers  a  loss  which  occurred 
while  the  vessel  was  on  a  bayou  which  emp- 
tied into  the  Red  river,  which  in  turn 
flowed  into  the  Mississippi,  the  court  hold- 
ing that  the  risk  was  not  confined  to  losses 
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Vashon  sank  at  her  moorings.  To  the  libels 
brought  by  the  insured  against  the  appel- 
lants, to  recover  on  the  policies,  the  appel- 
lants answered  denying  liability  thereon, 
and  alleging  a  violation  of  the  express  war- 
ranty therein  contained  that  during  the 
term  of  the  policies  the  vessel  would  be  and 
remain  employed  in  the  general  freight  and 
passenger  uusiness  on  Puget  sound,  within 
a  radius  of  30  miles  from  Seattle.  The  trial 
court  construed  the  warranty  otherwise,  and 
ruled  against  the  appellants,  and  entered  a 
decree  to  enforce  their  liability  upon  the 
policies. 

A  court  should  give  to  a  written  con- 
tract that  reasonable  construction-  which  it 
is  to  be  assumed  intelligent  business  men 
would  give  it. 


"Contracts  of  insurance,  like  other  con- 
tracts, are  to  be  construed  according  to  the 
sense  and  meaning  of  the  terms"  which  the 
parties  have  "used;  and,  if  they  are  clear 
and  unambiguous,  their  terms  are  to  be" 
taken  and  "understood  in  their  plain,  ordi- 
nary,  and  popular  sense."  Imperial  F.  Ins. 
Co.  V.  Coos  County,  151  U.  S.  452-463,  38 
L.  ed.  231-236,  14  Sup.  Ct.  Rep.  379. 

"Rules  established  for  the  construction 
of  written  instruments  apply  to  contracts 
of  insurance  equally  with  other  contracts." 
Zdverpool  &  L.  &  O.  Ins.  Co.  v.  Kearney,  180 
U.  S.  132-135,  45  L.  ed.  460-462,  21  Sup. 
Ct.  Rep.  326,  328. 

We  find  written  on  the  margin  of  the 
policies  involved  in  this  case  the  follow- 
ing: "Vessel  warranted  employed  in  the  gen- 


occurring  on  the  immediate  tributaries  of 
the  latter  river.  Miller  v.  Citizens'  F.  M. 
&  L.  Ins.  Co.  12  W.  Va.  116,  29  Am.  Rep. 
452. 

See  also  Hastorf  v.  Greenwich  Ins.  Co., 
set  out  by  the  court  in  Canton  Ins.  Office 
V.  Independent  Tbansp.  Co. 

Provisions  as  to  river  and  gulf  waters. 

In  Mannheim  Ins.  Co.  v.  Clarke,  —  Tex. 
Civ.  App.  — ,  157  S.  W.  291,  it  was  held 
that  the  question  whether  the  insured  ves- 
sel was  in  gulf  waters  within  the  meaning 
of  a  policy  assuming  liability  only  when 
in  gulf  waters  was  a  question  of  law,  where 
the  pleadings  and  evidence  showed  beyond 
dispute  that  the  vessel  at  the  time  she  sank 
was  in  a  river  18  miles  above  its  mouth, 
and  it  was  settled  by  the  testimony  and 
jury's  verdict  that  the  gulf  waters,  by  the 
action  of  the  tide,  reached  the  point  at 
which  the  loss  occurred. 

In  Cobb  V.  Lime  Rock  F.  A  M.  Ins.  Co. 
58  Me.  328,  it  was  held  that  no  recovery 
could  be  had  under  a  policy  containing  a 
warranty,  "prohibited  from  the  river  and 
Gulf  of  the  St.  Lawrence  between  September 
1st  and  May  1st,"  where  the  insured  vessel 
sailed  from  St.  Johns,  Newfoundland,  to 
Pictou,  Nova  Scotia,  in  December,  and  af- 
ter leaving  Pictou  was  lost  between  that 
point  and  the  Gut  of  Canso,  the  court,  after 
taking  into  consideration  certain  nautical 
works,  holding  that  the  vessel  was  in  the 
Gulf  of  St.  Lawrence  within  the  prohibited 
time.  It  was  contended  that  though  Pictou 
might  geographically  be  deemed  within  the 
gulf,  yet  that,  in  mercantile  acceptation,  it 
was  not  so  regarded,  and  that  evidence  to 
show  this  was  admissible;  but  it  was  held 
that  the  evidence  that  there  was  any  such 
meaning  being  contradictory,  and  the  defend- 
ants having  denied  any  knowledge  of  such 
a  construction,  the  contract  must  be  taken 
in  the  ordinary  acceptation  of  the  language 
used. 

See  also  Birrell  v.  Dryer  and  Mannheim 
Ins.  Co.  V.  Clarke,  which  are  set  out  by  the 
court  in  Cantow  Iks.  Offiob  v.  Indbtend- 
ENT  Tbansp.  Co. 
L.R.A.1915C. 


Meaning  of  ports  of  bay. 

In  Campbell  v.  Canada  Ins.  Union,  12  N. 
S.  21,  where  the  policy  contained  a  condition, 
"not  to  use  the  ports  of  Big  Glace  bay. 
Schooner  pond,  Block  House  Mines,  or 
Bridgeport,  Cape  Breton,  except  during  June, 
July,  and  August,"  it  was  held  that  the  loss 
was  within  the  condition,  and  that  no  re- 
covery could  be  had,  it  appearing  that  the 
loss  occurred  during  the  month  of  October 
at  a  place  known  as  "the  port  of  Caledonia" 
in  Cape  Breton  on  the  same  coast  with, 
and  about  three  quarters  of  a  mile  from, 
the  workings  of  Big  Glace  bay,  and  that 
at  the  time  the  policy  was  issued  the  port 
of  Big  Glace  bay  had  ceased  to  be  used  as 
a  port,  and  that  Caledonia  had  been  substi- 
tuted. The  court  in  this  case  construed 
the  word  "of",  in  the  condition  as  meaning 
"in,"  and  held  that  the  use  of  a  port  in 
Glace  bay,,  except  in  the  months  enumerated, 
relieved  the  insurers  from  liability. 

At  certain  dock. 

It  has  been  held  that  a  fire  policy  insur- 
ing a  vessel  in  the  Victoria  dock,  London, 
and  providing  that  she  might  go  into  dry 
dock  and  that  the  insurance  should  continue 
while  she  was  in  dry  dock,  did  not  cover 
a  loss  which  occurred  after  she  had  come 
out  of  dry  dock  and  while  she  was  moored 
in  the  Tliames  river,  some  distance  above 
the  dry  dock,  for  the  purpose  of  having 
her  paddle  wheels  replaced,  since  the  policy 
was  held  not  to  contemplate  an  insurance 
on  the  vessel  while  she  was  in  the  Thames. 
Pearson  v.  Commercial  Union  Assur.  Co.  L. 
R.  1  App.  Cas.  498,  L.  R.  8  C.  P.  548,  45 
L.  J.  C.  P.  N.  S.  761.  35  L.  T.  N.  S.  445.  24 
Week.  Rep.  951,  3  Asp.  Mar.  L.  Cas.  275. 

Port  as  including  adjacent  waters. 

In  Petrie  v.  Phenix  Ins.  Co.  132  N.  Y.  137, 
30  N.  E.  380,  it  was  held  competent  to  re- 
ceive evidence  as  to  the  meaning  in  marine 
insurance  business  of  the  term  "harbor  of 
New  York,"  and  the  jury  at  the  trial  of 
this  case  found  that  Tarrytown,  where  the 
plaintif's   barge   was   at   the  time  of  loss. 
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eral  passenger  and  freighting  business  on 
Puget  sound,  within  a  radius  of  30  miles 
from  Seattle.  Warranted  no  lime  under 
deck." 

These  varranties  cannot  reasonably  be 
construed  to  be  other  than  what  their  terms 
plainly  import:  First,  a  warranty  that  dur- 
ing the  term  of  the  policy  the  vessel  is  to 
be  navigated  in  the  general  passenger  and 
freighting  business,  and  on  Fuget  sound 
within  a  radius  of  30  miles  from  Seattle; 
second,  that  during  that  time  no  lime  shall 
be  carried  under  deck.  They  are  expressed 
in  no  unusual  form.  They  are  similar  in 
phraseology  to  other  warranties  in  marine 
insurance  policies,  examples  of  which  are 
found  on  the  margin  of  policies  which  were 
introduced  in  evidence  in  this  c*se,  such  as 


"warranted  free  from  capture,  seizure,  and 
detention,"  etc.  "Warranted  confined  to 
Pacific  coast  trade  not  north  of  Comox  nor 
south  of  Valparaiso."  All  such  warranties 
are  inserted  for  the  purpose  of  limiting  and 
defining  the  risk.  Before  insuring  a  ves- 
sel, it  is  important  to  the  insurance  com- 
pany to  know  in  what  business  the  vessel 
is  to  be  engaged,  and  upon  what  water  she 
is  to  be  navigated.  Said  Lord  Watson  in 
Birrell  v.  Dryer,  L.  R.  9  App.  Cas.  345: 
"To  define  the  limits  within  which  the  ves- 
sel is  to  be  navigated,  for  the  purposes  of 
a  time  policy,  is  in  principle  precisely  the 
same  thing  as  to  describe  the  voyage  for 
which  a  vessel  is  insured  under  an  ordinary 
policy." 

But  it  is  urged  that  the  words  of  the  war- 


was  within  the  harbor  of  New  York,  there 
being  testimony  that  this  place  and  other 
points  within  the  New  York  customhouse 
district  were  within  that  harbor. 

In  Graham  v.  Pennsylvania  Ins.  Co.  2 
Wash.  C.  C.  113,  Fed.  Cas.  No.  5,674,  it  was 
held  that  a  provision  in  a  policy  naming 
Honduras  as  the  place  at  which  a  vessel 
was  to  take  in  her  load  comprehended  the 
whole  of  the  Spanish  possessions  on  the 
Bay  of  Honduras,  as  well  as  the  portion 
on  the  bay  possessed  by  the  British,  there 
being  no  provision  confining  it  to  the  latter 
part. 

In  Vos  V.  Robinson,  9  Johns.  192,  there 
was  held  to  be  a  deviation  under  a  policy 
insuring  a  voyage  at  and  from  Port  Plata, 
St.  Domingo,  to  New  York,  where  the  ves- 
sel was  lost  in  going  from  Port  Plata  to 
Susua  under  a  permit  from  the  government 
at  Port  Plata  to  go  there  for  loading,  it 
appearing  that  she  would  be  obliged  to 
return  to  Port  Plata  for  her  clearance,  and 
that  Susua  was  a  bay  or  open  road  and 
dangerous  when  certain  winds  blew,  al- 
though it  was  included  in  the  district  of 
Port  Plata,  which  stretched  for  one  hundred 
miles  along  the  coast.  The  court  remarked 
that  the  mere  statement  of  the  fact  was 
enough  to  show  that  sailing  from  Port  Plata 
to  Suaua  was  not  a  sailing  from  Port  Plata 
to  Nc*  York,  since  Port  Plata  and  the  dis- 
trict of  Port  Plata  were  distinct  objects. 

And  in  Fernandez  v.  Great  Western  Ins. 
Co.  48  N.  Y.  571,  there  was  held  to  be  a 
deviation  where  a  vessel  insured  "at  and 
from  New  York  to  Havana"  voluntarily 
went  to  Elizabcthport,  New  Jersey,  16  or 
20  miles  from  New  York,  for  the  purpose  of 
testing  her  engines,  and  was  subsequently 
lost  while  on  her  voyage  to  Havana,  the 
court  saying  that  Elizabethport  was  not  a 
part  of  or  within  the  port  or  harbor  of 
New  York,  or  in  the  ordinary  course  of  a 
voyage  to  Havana. 

In  Hunter  v.  Northern  Marine  Ins.  Co. 
L.  R.  13  App.  Cas.  717,  a  loss  was  held  not 
to  have  occurred  within  the  port  of  Green- 
ock within  a  policy  insuring  a  vessel  "whilst 
in  port,"  where  she  left  in  ballast  and  had 
L.R.A.1915C. 


started  in  tow  for  Glasgow  to  load  for  a 
voyage,  and  was  in  the  fairway  of  the  chan- 
nel of  the  Clyde  about  600  feet  otf  the  harbor 
works  of  Greenock  when  she  sustained  in- 
Jury.  Lord  Herschell  said:  "Where  there 
IS  a  common  understanding  among  such  per- 
sons as  to  the  limits  of  a  port,  the  matter  is 
free  from  difficulty.  Here  the  appellants 
attempted  to  prove  such  a  common  under- 
standing. The  learned  lord  ordinary  came 
to  the  conclusion  that  they  had  not  succeed- 
ed in  doing  so,  and  after  carefully  consider- 
ing the  evidence  I  see  no  reason  to  differ 
from  him.  In  the  absence  of  any  such  com- 
mon understanding,  how  is  the  question  to 
be  determined?  It  appears  to  me  that  you 
must  then  consider  what  are  commraily  un- 
derstood to  be  the  characteristics  of  a  port, 
and  what  are  in  general  the  tests  for  deter- 
mining its  limits,  and  apply  the  conclusions 
arrived  at  to  the  particular  case.  A  port 
is  a  place  where  a  vessel  can  lie  in  a  posi- 
tion of  more  or  less  shelter  from  the  ele- 
ments, with  a  view  to  the  loading  or  dis- 
charge of  cargo.  The  natural  configuration 
of  the  land  is  therefore  often  a  most  im- 
portant element  in  determining  what  are 
the  limits  ef  a  port.  All  the  waters  within 
given  boundaries  which  possess  the  common 
character  of  safety  and  protection  would  be 
generally  admitted  to  be  within  its  ambit. 
Where,  however,  a  port  is  one  of  several 
situate  on  the  same  river,  it  is  obvious 
that  the  natural  configuration  of  the  land 
is  not  of  the  same  importance,  and  does  not 
afford  the  same  guidance.  I  have  carefully 
examined  the  plans  before  your  Lordships 
in  the  present  case,  but  do  not  find  myself 
led  by  them  to  the  conclusion  that  the  dis- 
aster to  the  Afton  occurred  within  the  port 
of  Greenock,  or  assisted  in  fixing  the  bound- 
aries of  that  port." 

Miscellaneous. 

In  Mark  v.  Home  Ins.  Co.  13  C.  C.  A.  157, 
26  U.  S.  App.  373,  64  Fed.  804,  affirming 
52  Fed.  170,  where  a  policy  insured  a  tug 
in  the  "bays  and  harbor  of  New  York 
.  .  .  and  all  inland  waters  as  far  south 
as   Norfolk,   Virginia,   and   all   waters   ad-', 
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ranty  do  not  necessarily  mean  what  they 
purport  to  say,  but  that  another  meaning 
may  be  found  in  them,  and  the  rule  is  in- 
voked that,  where  a  provision  of  a  policy 
of  insurance  is  ambiguous,  it  is  to  be  con- 
strued in  the  sense  most  favorable  to  the 
assured,  since  the  instrument  is  prepared 
by  the  insurer,  and  it  is  contended  that  the 
warranty  first  above  quoted  may  be  con- 
strued to  mean  that  the  vessel,  at  the  par- 
ticular time  of  taking  out  the  policy,  was 
warranted  to  be  engaged  in  the  passenger 
and  freighting  business  on  the  waters  of 
Fuget  sound  within  a  radius  of  30  miles 
from  Seattle,  or  that  she  had  prior  thereto 
been  so  engaged.  To  this  it  is  to  be  said 
that  such  a  warranty  would  be  of  no  value 
to  either  party  to  the  insurance  contract. 
It  would  not  in  any  way  affect  the  risk, 
and  it  is  not  conceivable  that  such  a  repre- 
sentation would  have  been  embodied  in  the 
form  of  warranty.  If  it  had  been  the  in- 
tention to  specify  the  business  in  which  the 
steamer  was  or  had  been  engaged,  the  war- 
ranty would  have  been  that  the  vessel  "is 
now  carrying  passengers  between  Seattle 
and  Alki  Point."  The  construction  contend- 
ed for  by  the  appellee  would  be  strained, 
unnatural,  and  unreasonable.  By  a  like 
process  of  reasoning,  most,  if  not  all,  war- 
ranties could  be  explained  away.  Thus,  the 
warranty  "no  lime  under  deck"  might  be 
said  to  mean  that  there  never  had  been  lime 
below  the  deck;  and  the  warranty  "no  St. 
Lawrence,"  construed  in  Birrell  v.  Dryer, 
above  cited,  might  be  construed  to  mean  that 
the  vessel  was  not  then  navigating  or  had 
not  navigated  the  waters  of  the  St.  Law- 
rence; and  the  warranty  construed  in  Kirk 
V.  Home  Ins.  Co.  92  App.  Div.  26,  86  X. 
T.  Supp.  080,  "warranted  confined  to  the 
use  and  navigation  of  the  waters  of  New 
Haven  habor  and  adjacent  inland  waters," 
could  be  explained  to  mean  only  that  the 
vessel  was  warranted  to  have  been  thereto- 
fore confined  to  the  use  of  those  waters.    In 


Birrell  v.  Dryer,  the  policy  contained  the 
words  "warranted  no  St.  Lawrence  between 
the  1st  of  October  and  Ist  of  April."  It 
was  held  that  there  was  no  ambiguity  or  un- 
certainty in  these  words  sufficient  to  prevent 
the  application  of  the  ordinary  rules  of  con- 
struction, and  that,  according  to  those  rules, 
the  whole  St.  Lawrence  navigation,  both 
gulf  and  river,  was  within  the  fair  and 
natural  meaning  of  those  negative  words. 
Lord  Watson,  discussing  the  contentioD 
that  the  words  "no  St.  Lawrence"  were  am- 
biguous and  must  be  applied  to  the  river 
only,  because  underwriters  are  the  profer- 
entes  with  regard  to  a  policy  of  insurance, 
said:  "That  the  underwriters  may  be  ight- 
ly  held  to  be  the  proferentcs  with  regard  to 
many  conditions  in  a  policy,  I  do  not  doubt ; 
whether  they  ought  to  be  so  held  depends, 
in  each  case,  upon  the  character  and  sub- 
stance of  the  condition.  In  the  present  case 
there  are  many  considerations  which  lead 
to  the  inference  that  the  clause  in  question 
is  not  one  constructed  and  inserted  by  the 
appellants  alone,  and  for  their  own  protec- 
tion merely.  It  was,  in  point  of  fact,  in- 
serted in  the  contract  by  the  agent  of  the  re- 
spondents; and  it  is  in  form  a  warranty 
by  them  that  their  vessel  will  not  be  navi- 
gated in  certain  waters,  a  matter  which  it 
was  entirely  within  their  power  to  regu- 
late. These  considerations  point  rather  to 
the  respondents  themselves  being  the  profer- 
entcs; but  I  think  the  substance  of  the  war- 
ranty must  be  looked  to;  and  that  in  sub- 
stance its  authorship  is  attributable  to  both 
parties  alike.  The  main  object  of  the  clause 
is  to  define  the  limits  within  which  the  ves- 
sel is  to  be  kept  whilst  she  is  navigated  un- 
der the  policy;  and  that  appears  to  me  to 
be  as  much  the  concern  of  the  shipowner  as 
of  the  underwriters." 

In  Kirk  v.  Home  Ins.  Co.  supra,  the 
policy  contained  the  provision  "warranted 
confined  to  the  use  and  navigation  of  the 
waters  of  New  Haven  harbor  and  adjacent 


jacent,  connecting,  or  tributary  to  any  of 
the  above  waters,"  and  subsequently  a  rider 
was  attached  reading,  "Permission  is  here- 
by given  the  tug  ...  to  use  port  and 
harbor  of  Charleston,  and  to  go  as  far  as 
the  jetties  at  Charleston,  but  not  to  cover 
on  trips  either  way  between  Norfolk  and 
Charleston,"  it  was  held  that  the  language 
of  the  slip  could  not  be  construed  to  cover 
any  part  of  the  trip  from  Norfolk  to  Char- 
leston, even  while  within  the  inland  waters 
of  Chesapeake  bay. 

In  Providence  Washington  Ins.  Co.  v. 
Brummclkamp,  68  Fed.  918,  a  policy  on  a 
dredge  reading,  "Confined  to  dredging  in 
the  Shinnecock  canal,  Long  Island,  with 
liberty  to  proceed  there  via  Long  Island 
sound  into  Peconic  bay,"  was  held  not  to 
cover  a  loss  occurring  while  the  dredge  was 
L.R.A.1916C. 


in  Long  Island  sound  bound  for  the  port  of 
New  York  from  the  Shinnecock  canal,  since 
under  such  policy  the  insurer's  liability 
was  limited  to  a  loss  arising  during  the 
employment  at  Shinnecock  canal  or  while 
proceeding  there. 

It  has  been  held  that  a  policy  insuring 
"to  a  port  on  the  north  side  of  <5uba  (with 
the  liberty  of  a  second  port  thereon)  and 
at  and  thence  to  port  of  discharge  in  the 
United  States  north  of  Hatteras,"  and  pro- 
viding for  an  increased  premium  "if  second 
port  in  Cuba  is  used,"  allows  the  vessel,  af- 
ter going  to  a  port  on  the  north  side  of 
Cuba,  to  proceed  to  another  port  on  the 
same  side  of  the  island  only.  Nicholson  v. 
Mercantile  Marine  Ins.  Co.  106  Mass.  399. 

J.  T.  W. 
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inland  waters."  The  loss  occurred  while  the 
dredge  bo  insured  was  in  inland  water  ad- 
jacent to  Bridgeport  harbor,  17  miles  from 
New  Haven  harbor.  The  court  held  that 
thereby  the  policv  was  avoided.  Answering 
the  objection  that  the  language  of  the  pol- 
icy must  be  construed  strictly  against  the 
insurer,  the  court  said:  "But  we  must,  in 
reason,  assume  that  the  plaintiffs  made  the 
statement  as  to  where  the  dredge  was  to 
be  used;  and  it  is  as  probable  that  the 
phrase  in  question  was  their  language  as 
that  it  was  the  defendant's.  Under  such 
circumstances,  the  rule  that  the  policy  must 
be  construed  most  strictly  against  the  in- 
surer does  not  apply," — citing  London 
Assur.  Corp.  v.  Thompson,  170  N.  Y.  94,  62 
N.  E.  1068. 

We  are  of  the  opinion  that  there  was 
breach  of  the  warranty  in  two  particulars: 
First,  in  that  the  insured  vessel  was  taken 
out  of  the  permitted  waters,  the  waters  of 
Puget  sound;  second,  in  that  her  employ- 
ment of  carrying  freight  or  passengers  came 
to  an  end  when  she  was  anchored  for  the 
winter  in  the  Duwamish  river.  We  can- 
not yield  to  the  appellee's  contention  that 
the  waters  of  a  river  which  flow  into  Puget 
sound  are  waters  of  Puget  sound.  In  Has- 
torf  v.  Greenwich  Ins.  Co.  (D.  C.)  132  Fed. 
122,  the  policy  insuring  a  scow  contained 
the  following  provision:  "Warranted  by  the 
assured  to  be  employed  exclusively  in  the 
freighting  business,  and  to  navigate  only 
the  waters  of  the  bay  and  harbor  of  New 
York,  the  North  and  East  rivers,  and  inland 
waters  of  New  Jersey." 

It  was  held  that  "North  river"  could  not 
lie  extended  by  construction  to  include  tribu- 
taries of  the  Hudson  in  the  state  of  New 
York,  and  that  there  could  be  no  recovery 
under  the  policy  for  injury  to  the  scow  re- 
ceived while  she  was  lying  at  a  dock  in 
Rondout  creek,  2|  miles  from  the  Hudson. 
Said  the  court:  "There  can  be  no  doubt  that 
Rondout  creek  is  a  different  body  of  water 
from  the  North  or  Hudson  river,  and  that 
the  language  used  does  not  in  terms  cover 
the  locality  in  which  this  accident  hap- 
pened." 

The  appellee  cites  Mannheim  Ins.  Co.  t. 
Clarke,  —  Tex.  Civ.  App.  — .  157  S.  W.  291. 
The  policy  in  that  case  contained  this  pro- 
vision: "Limited  to  the  use  of  the  gulf 
waters  of  the  United  States  between  Key 
West,  Florida,  and  the  mouth  of  the  Rio 
Grande  del  Norte,  both  inclusive." 

The  boat  sank  in  the  Atchafalaya,  about 
18  miles  from  its  mouth.  The  question  was 
whether  the  waters  at  that  place  were  gulf 
waters,  within  the  meaning  of  the  policy. 
The  court  decided  that  they  were,  but  in  so 
deciding  was  influenced  by  the  further  pro- 
vision of  the  policy  which  insured  "against 
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the  adventures  and  perils  of  the  harbors, 
bays,  sounds,  seas,  rivers,  and  other  waters 
as  above  named." 

The  Vashon  was  left  moored  in  the 
steam,  with  no  watchman  on  board,  and  was 
placed  in  the  charge  of  a  man  who  lived 
in  a  boathouse  some  200  feet  away.  He,  or 
one  of  his  men,  according  to  his  affidavit 
visited  the  vessel  every  day.  Without  any 
known  cause,  the  vessel  filled  with  water 
and  sank  at  her  moorings.  There  was  no 
stress  of  weather  or  collision.  The  testi- 
mony of  one  witness  tended  to  show  that 
the  water  entered  through  some  small  holes 
on  the  inside  lining  of  the  hull,  the  plugs 
in  the  holes  having  been  in  some  way  re- 
moved; but  this  was  contradicted  by  others. 
The  risk  to  the  vessel  thus  moored  in  a 
stream,  with  no  one  on  board,  was  a  widely 
different  risk  from  that  which  the  insurer 
undertook  when  it  insured  the  vessel  as  em- 
ployed in  navigation  and  with  her  crew  on 
board.  We  do  not  say  that  a  vessel  insured 
as  being  employed  in  navigation  may  not 
suspend  navigation  for  a  time,  or  lay  up  at 
a  dock,  but  that  is  a  different  thing  from 
going  out  of  commission  for  a  period  of 
months. 

In  St.  Nicholas  Ins.  Co.  t.  Merchants' 
Mut.  F.  &  M.  Ins.  Co.  11  Hun,  108,  the  policy 
insured  a  barge  "while  running  on  the  Hud- 
son and  East  rivers."  It  was  held  that 
these  words  did  not  restrict  the  insurance  to 
the  time  while  the  barge  was  in  motion,  but 
that  th^  were  intended  to  describe  the  busi- 
ness of  the  barge,  and  to  cover  the  time  re- 
quired for  lading  and  unlading,  as  well  as 
when  the  barge  was  in  actual  motion.  The 
court  said:  "The  term  'running,'  as  it  was 
used  by  the  defendant,  must  have  been  de- 
signed to  include  all  that  ordinarily  would 
be  comprehended  by  the  business  of  a  ves- 
sel in  active  employment.  It  described  the 
condition  of  a  vessel  commercially  engaged; 
and  it  was  used  by  way  of  contrasting  the 
difference  between  vessels  laid  up  and  out 
of  use  and  those  making  trips  upon  the 
water." 

The  vessel  in  the  case  at  bar  was  left 
unguarded  and  practically  abandoned.  If 
she  had  remained  in  commission  with  her 
crew  on  board,  the  mishap  which  caused  her 
loss  could  not  have  occurred.  But  it  is  a 
matter  of  indifference  whether  or  not  the 
risk  was  enhanced  by  the  breach  of  the  war- 
ranty, for  a  warranty  must  be  strictly  per- 
formed. 2  Arnould,  Marine  Ins.  7th  ed. 
§  632. 

It  is  contended  that  the  evidence  shows 
that,  by  custom  and  usage,  the  form  of 
policy  issued,  referred  to  as  the  "San  Fran- 
cisco Hull  Time  Policy,"  covers  a  vessel 
when  laid  up.  Several  insurance  brokers 
and  adjusters  were  called  to  testify  as  to 
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the  meaning  of  the  warranty  in  the  policy, 
and  while  they  all  agreed  that  the  words 
thereof  were  in  common  usage  and  had  been 
employed  in  "hundreds"  of  policies,  and  that 
their  meaning  was  that  the  vessel  was  to 
be  employed  in  the  general  passenger  and 
freighting  business  on  Puget  sound  during 
the  entire  period  of  the  policy  contract,  they 
differed  in  their  answers  to  the  question 
whether  or  not  such  a  policy  would  remain 
in  force  while  the  vessel  was  laid  up.  Five 
testified  that  the  San  Francisco  underwrit- 
ers hold  the  vessel  insured  under  that  form 
of  time  policy  while  the  vessel  is  laid  up. 
Two  testified  to  the  contrary.  Two  others 
testified  that  the  right  to  lay  up  would  be 
recognized  only  after  application  had  been 
made  to  the  insurance  company  and  ap- 
proved by  the  company,  and  one  testified 
that  in  his  opinion  the  Insurance  would  con- 
tinue after  the  vessel  laid  up,  provided  the 
hazard  was  not  increased.  This  testimony, 
even  if  admissible,  was  insufficient  to  estab- 
lish a  custom. 

Where  a  written  contract  is  on  its  face 
susceptible  of  a  construction  that  is  rea- 
sonable, resort  cannot  be  had  to  evidence  of 
custom  or  usa^e  to  explain  its  luiiguage. 
Orient  Mut.  Ins.  Co.  v.  Wright,  1  Wall. 
466,  17  L.  ed.  505.  While  the  insurance 
contract  must  be  construed  with  reference 
to  the  generally  established  usages  and  cus- 
toms of  the  business,  usage  cannot  be  re- 
sorted to  for  the  purpose  of  varying  or  con- 
tradicting the  written  instrument.  Heame 
V.  New  England  Mut.  M.  Ins.  Co.  20  Wall. 
488,  22  L.  ed.  395.  The  insured  has  the 
right  to  rely  on  the  ordinary  meaning  and 
scope  of  the  terms  used  in  the  policy,  un- 
less a  more  restricted  meaning  is  proved 
to  have  been  recognized  and  established  by 
general  mercantile  usage,  or  else  expressly 
brought  to  his  notice.  Red  Wing  Mills  v. 
Mercantile  Mut.  Ins.  Co.  (D.  C.)  19  Fed. 
115. 

In  Odiorne  v.  New  England  Mut.  M.  Ins. 
Co.  101  Mass.  651,  3  Am.  Rep.  401,  the  court 
said:  "The  usage  which  was  offered  to  be 
proved  is  also  inadmissible.  Seccomb  v. 
Provincial  Ins.  Co.  10  Allen,  305.  It  is 
merely  a  usage  among  underwriters  in  Bos- 
ton to  construe  a  clause  of  the  policy  in  a 
particular  way.  The  clause  in  question  is: 
'Prohibited  from  the  river  and  Gulf  of  St. 
Lawrence,  Northumberland  straits,  or  Cape 
Breton,  and  Black  sea,  between  October  Ist 
and  May  Ist.'  There  is  nothing  in  this 
language  so  technical  or  peculiar,  or  having 
such  application  to  a  particular  trade  or 
branch  of  business,  or  a  particular  method 
of  managing  business,  as  to  require  the  evi- 
dence of  usage  to  explain  it." 

In  that  case  the  court  held  that  the  pro- 
hibition in  the  policy  was  in  effect  a  war- 
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ranty,  and  that  the  policy  was  avoided 
when  the  vessel  sailed  from  St.  Johns,  New- 
foundland, for  Cape  Breton. 

In  Cobb  V.  Lime  Rock  F.  &  M.  Ins.  Co.  58 
Me.  326,  it  was  held  that  the  words,  "pro- 
hibited from  the  river  and  Gulf  of  St.  Law- 
rence between  September  Ist  and  May  1st," 
constituted  a  warranty  that  the  vessel 
should  not  enter  those  waters  within  the 
time  mentioned.  The  court  said:  "The 
words  used  are  to  be  understood  in  their 
ordinary  and  popular  sense,  imless,  by  some 
known  usage  of  trade,  they  have  a  different 
meaning.  .  .  ,  The  usage  must  be  defi- 
nite and  brought  home  to  the  knowledge  of 
the  parties  to  be  affected,  or  so  general  and 
well  established  that  there  must  be  ground 
to  presume  the  parties  had  knowledge  of  it, 
or  that  they  were  bound  to  be  informed  of 
it." 

The  decree  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the 
libel  as  to  the  appellants  herein. 


SOUTH  DAKOTA  SUPREME  COURT. 

CLARK   IMPLEMENT  COMPANY,  Appt, 

V. 

MARY  J.  WADDEN  et  al.,  Respts. 

(— -  8.  D.  — ,  149  N.  W.  424.) 

Statute  —  foreclosure  sale  —  notice  to 
redemptloners  —  retroactive  effect. 

1.  A  statute  requiring  a  purchaser  at  fore- 
closure sale  to  notify  persons  entitled  to 
redeem  before  taking  his  deed  is  not  retro- 
active when  applied  to  existing  purchasers, 
if  at  the  time  of  its  passage  ample  time  for 
the  notice  remains  before  the  expiration  of 
the  redemption  period. 
Constitutional  law  —  impairing  contract 

obligation  —  requiring    notice    from 
purctiaser  at  foreclosure  sale. 

2.  No  contract  obligation  by  a  purchaser 
at  foreclosure  sale  is  impaired  by  a  statute 
requiring  him  to  notify  the  person  having 
a  right  to  redeem  before  taking  his  deed,  if 
ample  time  remains  to  give  the  notice  be- 
fore the  expiration  of  the  redemption 
period. 

Same  ^  statute     unconstitutional     tn 
part. 

3.  That  a  statute  requiring  a  purchaser 
at  foreclosure  sale  to  notify  persons  entitled 


Note.  —  Applicability  to  existing  pur- 
cliasers,  of  changes  in  law  reUtting 
to  redemption  from  judicial  sales. 

In  Thresher  v.  Atchison,  117  Cal.  73,  59 
Am.  St.  Rep.  159,  4t  Pac.  1020,  it  is  held 
that  a  statutory  ])ruvision  that  to  redeem 
from  an  execution  sale  the  purchaser  must 
be  paid  the  amount  of  the  purchase  price, 
with  2  per  cent  per  month  until  the  time 
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to  redeem  before  taking  his  deed  may  be 
unconstitutional  as  to  sales  in  which  the 
period  for  redemption  has  expired  does  not 
affect  its  validity  in  respect  to  sales  in 
which  ample  time  to  give  the  notice  re- 
mains before  expiration  of  the  redemption 
period. 

(November  24,  1814.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Buffalo  County  in 
defendant's  favor,  and  from  an  order  deny- 
ing a  new  trial  in  an  action  for  leave  to  re- 
deem from  a  mortgage  foreclosure  sale  as  a 
subsequent  encumbrancer.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Woertb  &  Carlson,  for  appel- 
lant: 

The  legislature  has  a  right  to  change,  al- 
ter, or  modify  its  remedies  for  the  enforce- 
ment of  any  lien  which  is  a  creature  of  the 
statute,  providing  such  change  or  modifica- 
tion of  the  remedy  does  not  substantially 
impair  the  obligations  of  the  contract  en- 
tered into  between  the  state  and  the  pur- 
chaser. And  this  is  equally  true  of  tax 
sales  and  mortgage-foreclosure  sales. 

State  ex  rel.  National  Bond  &  Secur.  Co. 
V.  Krahmer,  105  Minn.  422,  21  L.R.A.(N.S.) 
161,  117  X.  VV.  780;  Curtis  v.  Whitney,  13 
Wall.    68,    20    L.    ed.   513;    Archambau   v. 


Green,  21  Minn.  620;  Oullahan  t.  Sweeney, 
79  Cal.  537,  12  Am.  St.  Rep.  172,  21  Pac. 
960;  American  Invest.  Co.  v.  Thayer,  7  S. 
D.  72,  63  N.  W.  233. 

Messrs.  Spangler  &  Haney  and  James 
Brown,  for  respondents: 

The  subsequent  amended  statute  requir- 
ing notice  cannot  be  held  to  apply,  because 
to  so  hold  would  be  to  give  it  retrospective 
effect,  which  is  never  done  unless  the  in- 
tention of  the  legislature  to  do  so  clearly 
appears  from  the  statute  itself. 

American  Invest.  Co.  v.  Thayer,  7  S.  D. 
72,  63  N.  W.  233;  Baldwin  v.  Aberdeen,  23 
S.  D.  636,  26  LR.A.(X.S.)  116,  123  N.  W. 
80;  Hulin  v.  Butte  County,  18  S.  D.  339, 
100  N.  W.  739;  Briggs  v.  Gulich,  143  Mich. 
457,  107  N.  W.  269;  Danforth  v.  McCook 
County,  11  S.  D.  258,  74  Am.  St.  Rep.  808, 
76  N.  W.  940;  Stewart  v.  Vandervort,  34 
W.  Va.  524,  12  L.R.A.  50,  12  S.  E.  736. 

Section  648  of  the  statute  entered  into 
and  became  a  part  of  the  contract  of  the 
purchaser  or  holder  of  the  certificate,  under 
which  the  holder  of  the  certificate  was  ab- 
solutely entitled  to  a  deed  at  the  end  of  the 
period  of  redemption  without  doing  any- 
thing further;  and  any  subsequent  statute 
which  adds  to  or  takes  from  said  contract  is 
invalid  so  far  as  this  prior  contract  is  con- 
cerned. 


of  redemption,  forms  a  term  in  the  con- 
tract under  which  the  purchaser  pays  his 
money  to  the  officer,  and  the  legislature 
cannot  impair  this  contract  by  diminishing 
the  payment  to  1  per  cent  by  an  act  passed 
subsequently  to  the  sale. 

In  Geddis  v.  Packwood,  30  Wash.  270, 
70  Pac.  481,  a  statute  giving  judgment 
debtors  a  right  to  redeem  from  execution 
and  foreclosure,  but  which  provided  that 
the  rights  of  redemption  from  sales  made 
upon  judgments  rendered  prior  thereto 
should  remain  unaffected,  was  held  not  to 
apply  to  one  who  purchased  property  at  a 
mortgage  foreclosure  sale  prior  to  the  pas- 
sage of  the  act,  and  he  was  entitled  to  en- 
join the  sheriff  from  issuing  a  certificate  of 
redemption  under  that  statute  to  a  judg- 
ment creditor  who  had  valid  judgment  liens 
upon  the  premises. 

In  Seals  t.  Rogers,  172  Ala.  651,  55  So. 
417,  the  court  declared  that  the  require- 
ment of  a  tender  and  the  payment  of  money 
into  court  as  a  condition  precedent  to  the 
statutory  right  to  redeem  was  not  a  mere 
matter  of  form  or  pleading,  evidence  or 
amendment,  but  fell  within  a  declaration 
of  the  Code  of  1907,  that  the  adoption  of 
the  same  shall  not  affect  any  existing 
"right,  remedy,  or  defense,"  and  according- 
ly, without  passing  upon  the  effect  of  the 
failure  of  a  purchaser  at  a  sale  subsequent 
to  the  Code  to  file  a  statement  of  the 
amount  due  within  ten  days  after  demand 
aa  required  by  a  provision  of  the  Code,  upon 
his  right  to  a  tender  and  payment  into 
L.R.A.1916C. 


court  as  a  condition  of  redemption,  held 
that  the  provision  in  question  was  inap- 
plicable to  a  purchaser  under  a  sale  prior  to 
the  Code. 

But  a  mere  change  in  the  mode  of  redeem- 
ing, without  more,  does  not  affect  the  sub- 
stantial rights  of  the  parties,  though  the 
sale  under  foreclasure  was  held  prior  to  the 
adoption  of  the  statute  making  the  change. 
Jack  V.  Cold,  114  Iowa,  349,  86  N.  W.  374. 

In  Red  River  Valley  Nat.  Bank  v.  Craig, 
181  U.  S.  548,  46  L.  ed.  994,  21  Sup.  Ct. 
Rep.  703,  it  is  held  that  an  alteration  of 
the  remedy  for  enforcing  a  mechanic's  lien, 
after  a  sale  subject  to  the  lien  under  a 
mortgage  foreclosure,  by  providing,  in  ad- 
dition to  the  former  right  to  sell  the  build- 
ing under  the  lien  and  remove  it  from  the 
land,  that  the  court,  for  the  best  interests 
of  all  the  parties,  might  require  the  land 
and  improvements  to  be  sold  together,  and 
the  proceeds  distributed  so  as  to  secure  to 
the  prior  mortgage  or  other  lien  priority 
upon  the  land,  and  to  the  mechanics'  lien 
priority  upon  the  building,  does  not  impair 
the  obligation  of  the  contract  with  the  pur- 
chaser on  foreclosure,  inasmuch  as  his 
property  was  already  subject  to  the  lien, 
and  the  building  could  have  been  sold  and 
removed  from  the  land  under  the  statute  in 
force  when  the  mortgage  was  foreclosed, 
and  the  value  of  the  purchaser's  rights  was 
not  lessened  by  the  later  statute. 

In  Huntington  v.  Forkson,  6  Hill,  149,  a 
purchaser  at  a  sheriff's  sale  made  prior  to 
the  Revised  Statutes,  and  when  a  creditor 
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Hillebert  t.  Porter,  28  Minn.  496,  11  N. 
W.  84;  State  ex  rel.  National  Bond  & 
Secur.  Co.  v.  Krahmer,  105  Minn.  422,  21 
L.R.A.(N.S.)  157,  117  N.  W.  780;  Blake- 
more  V.  Cooper,  15  N.  D.  5,  4  L.RJl.(N.S.) 
1074,  125  Am.  St.  Rep.  574,  106  N.  W.  566; 
State  ex  rel.  Waldo  v.  Fylpaa,  3  S.  D.  586, 
64  N.  W.  599;  Hollister  v.  Donahoe,  11  S. 
D.  497,  78  N.  W.  959;  State  ex  rel.  Wheeler 
V.  Foley,  30  Minn.  350,  15  N.  W.  375;  Mer- 
rill V.  Dearing,  32  Minn.  479,  21  N.  W.  721; 
Howard  v.  Bugbee,  24  How.  461,  16  L.  ed. 
753;  Hooker  v.  Burr,  194  U.  S.  415,  48 
L.  ed.  1046,  24  Sup.  Ct.  Rep.  706;  Phinncy 
V.  Phinney,  81  Me.  450,  4  L.R.A.  348,  10 
Am.  St.  Rep.  266,  17  Atl.  405. 

If  the  amendment  be  considered  as  a. 
change  of  remedy  only,  the  subsequent  stat- 
ute must  be  equally  as  favorable  to  the 
parties  to  the  contract  as  the  statute  exist- 
ing at  the  time  the  contract  was  entered 
into;  it  must  not  add  to  or  take  from  the 
contract  nor  lessen  its  value,  and  if  It  does 
it  is  void  as  to  prior  contracts. 

Louisiana  v.  New  Orleans,  102  U.  S.  203, 
26  L.  ed.  132;  Bronson  v.  Klnzie,  1  How. 
311,  11  L.  ed.  143;  Blakemore  ▼.  Cooper,  15 
N.  D.  5,  4  L.R.A.(N.8.)  1074,  125  Am.  St. 
Rep.  574,  106  N.  W.  666;  Green  v.  Biddle, 
8  Wheat.  84,  5  L.  ed.  568;  Seibert  v.  Lewis 
(Seibert  v.  United  States)  122  U.  S.  284, 
30  L.  ed.  1161,  7  Sup.  Ct.  Rep.  1190;  Wat- 


kins  v.  Glenn,  56  Kan.  417,  31  L.R.A.  82, 
40  Pac.  316;  Wilder  ▼.  Campbell,  4  Idaho, 
695,  43  Pac.  677. 

Whiting,  J.,  delivered  the  opinion  of  the 
court : 

Under  §  648,  Code  Civ.  Proc.  as  the  same 
read  prior  to  its  amendment  in  the  year 
1909,  after  land  had  been  sold  upon  fore- 
closure of  a  real  estate  mortga^^e,  the  hold- 
er of  the  certificate  of  sale  was  entitled  to  a 
deed,  from  the  sheriff  or  other  officer  ap- 
pointed by  the  court,  at  the  expiration  of 
one  year  from  the  time  of  sale,  in  case  there 
had  been  no  redemption;  and  such  purchas- 
er was  not  required,  as  a  prerequisite  to 
the  taking  out  of  such  deed,  to  give  any 
notice  of  the  expiration  of  the  period  of  re- 
demption or  of  his  intention  to  take  out 
such  deed.  By  chapter  78,  Laws  1909,  said 
§  648  was  amended  and,  as  amended,  it  pro- 
vides that  the  purchaser  upon  foreclosure 
sale  must,  before  he  is  entitled  to  the  deed, 
give  notice  to  certain  parties  entitled  to 
redeem  from  said  foreclosure  sale,  advising 
them  that  their  right  of  redemption  will  ex- 
pire and  a  deed  be  taken,  unless  the  said 
land  be  redeemed  from  said  foreclosure  sale 
within  the  time  provided  by  law.  One  of  the 
respondraits  held  a  certificate  of  sale  upon 
foreclosure  at  the  time  this  amendm^t 
went  into  effect,  hut  the  period  for  redemp- 


wbose  lien  extended  to  part  of  the  premises 
only  had  no  right  to  redeem  the  whole,  was 
held  by  the  court  of  errors  to  he  protected 
from  the  operation  of  the  Revised  Statutes 
which  repealed  the  prior  redemption  stat- 
ute and  extended  the  right  to  redeem  the 
whole  premises  to  such  creditors,  by  a 
saving  clause  to  the  effect  that  the  repeal  of 
any  statutory  provision  shall  not  affect 
"any  act  done  or  right  accrued"  previous  to 
the  time  when  such  repeal  was  to  take  ef- 
fect. This  apparently  overruled  the  con- 
trary decision  of  the  supreme  court  in  the 
earlier  case  of  People  ex  rel.  Rosekrana  v. 
Maskins,  7  Wend.  463. 

While  the  validity  of  statutes  changing 
the  law  relating  to  redemption,  as  applied 
to  the  rights  of  a  mortgagee  in  a  mortgage 
executed  before,  but  not  foreclosed  until 
after,  the  passage  of  such  statutes,  is  not 
within  the  scope  of  this  note,  attention  is 
called  to  the  case  of  Barnitz  v.  Beverly, 
163  U.  8.  118,  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.  1042,  which  holds  that  a  statute 
which  authorizes  the  redemption  of  prop- 
erty sold  upon  foreclosure  of  a  mortgage 
where  no  such  right  previously  existed,  or  i 
extends  the  period  of  redemption  beyond  the 
time  formerly  allowed,  cannot  constitution- 
ally apply  to  a  sale  under  a  mortgage  exe- 
cuted before  its  passage. 

In  the  subsequent  case  of  Hooker  v.  Burr, 
194  U.  S.  415,  48  L.  ed.  1046,  24  Sup.  Ct. 
Rep.    706,    in    distinguishing    the    Barnitz  | 
Case   the   court   points   out   that    in    that 
L.R.A.I9I0C. 


case  the  sum  bid  did  not  pay  the  amount 
due  on  the  mortgage,  and  although  the 
mortgagee  became  a  purchaser  at  the  fore- 
closure sale,  the  debt  was  not  thereby  paid, 
and  it  was  the  mortgagee's  rights  imder 
the  mortgage  contract,  not  her  rights  as  a 
purchaser,  that  were  in  controversy,  and 
it  is  held  that  no  contract  right  of  an  in- 
dependent purchaser  at  a  foreclosure  sale, 
who  has  no  other  connection  with  the  mort- 
gage contract  than  that  arising  from  his 
purchase  for  a  sum  sufficient  to  pay  the 
mortgage  debt,  is  impaired  by  changes 
made  in  the  law  subsequently  to  the  execu- 
tion of  the  mortgage,  but  prior  to  the 
sale,  with  reference  to  the  time  of  redemp- 
tion and  the  rate  of  interest  payable  in  ot- 
der  to  redeem. 

As  to  the  effect  of  statutes  extending  a 
mortgagor's  right  of  possession  on  fore- 
closure of  a  pre-existing  mortgage,  see 
State  ex  rel.  Thomas  Cruse  Sav.  Bank  ▼. 
Gilliam,  31  L.R.A.  721,  and  note. 

As  to  the  reasonableness  of  the  period  al- 
lowed by  statutes  of  limitation  in  respect  to 
existing  contracts,  see  the  note  to  State  ex 
rel.  Xationl  Bond  &  Secur.  Co.  v.  Krah- 
mer, 21  L.R.A.(N.S.)  157,  and  the  earlier 
notes  referred  to  therein. 

For  applicability  to  past  tax  sales  of 
statutes  eliminating  notice  of  expiration  of 
redemption  period  required  by  a  previous 
statute,  or  requiring  such  notice  wl.in  none 
was  before  required,  see  -Johnsm  v.  Taylor, 
10  L.R.A.(N.S.)  818,  and  note.      R.  L.  S. 
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tion  from  such  sale  did  not  expire  for  sever- 
al months  thereafter,  and  there  remained 
ample  time,  before  the  expiration  of  such 
period,  within  which  the  notice  provided  for 
might  have  been  given.  Said  respondent 
neglected  to  give  the  notice  thug  provided 
for,  but  nevertheless  took  out  the  deed.  The 
aole  question  before  us  is  the  validity  of 
such  deed  aa  against  the  appellant,  which, 
a«  a  subsequent  mortgagee,  is  still  entitled 
to  redeem  from  such  foreclosure  sale,  pro- 
vided such  notice  should  have  been  given. 
It  is  conceded  that  this  amendment  controls 
as  to  all  foreclosures  commenced  subsequent 
to  the  time  when  such  amendment  went  in- 
to effect.  This  court  has  determined  that 
such  amendment  does  not  extend  the  period 
for  redemption — that  the  notice  therein  pro- 
vided can  be  given  prior  to  the  expiration  of 
the  statutory  period  for  redemption,  so 
that  a  purchaser  can  procure  a  deed  under 
the  amended  law  as  soon  as  under  the  orig- 
inal law.  Fhelan  v.  Morris,  32  S.  D.  174, 
142  N.  W.  470. 

Respondents  contend  that  the  amendment 
of  1909  did  not  affect  this  foreclosure  for 
two  reasons:  First,  because,  in  order  to  af- 
fect such  foreclosure,  such  amendment 
wwild  have  to  be  held  retroactive  in  its 
effect,  and  that  the  amendment  is  not  retro- 
spective in  its  terms,  and  therefore  should 
not  be  construed  as  retroactive;  second, 
because,  to  apply  the  provisions  of  this 
amendment  to  the  facts  of  this  case  would 
resuH  in  the  impairment  of  vested  contract- 
ual rights.  Appellant  seems  to  have  as- 
sumed that  no  question  is  involved  herein 
except  the  question  of  whether  or  not  the 
application  of  the  provisions  of  such  amend- 
ment would  impair  any  contractual  rights 
vested  in  respondents,  and  it  contends  that 
it  would  not  impair  any  such  rights.  We 
are  of  the  (9ini<»i:  (1)  That  to  hold  this 
amendment  as  applying  to  a  sale  -  already 
held  is  not  to  render  such  statute  retroac- 
tive in  its  effect;  (2)  that  applying  the 
provisions  of  such  amendment  to  the  facts 
of  this  case  does  not  result  in  any  im- 
pairment of  the  obligations  of  any  contract 
to  which  respondents  or  either  of  them  was 
a   party. 

As  we  look  at  it,  the  flrst  question  be- 
fore us  is :  What  are  the  essential  elements 
of  a  retrospective  law,  and  are  °  those  ele- 
ments to  be  found  in  the  statute  in  ques- 
tion? In  other  words:  What  is  a  proper 
definition  of  a  retrospective  law,  and  does 
the  statute  before  us  conform  to  such  defi- 
nition t  Among  such  definitions,  which 
have  been  approved  by  courts  and  law  writ- 
ers,   are  the   following: 

"A  law  is  retrospective"  in  its  legal  sense 
"which  takes  away  or  impairs  vested  rights 
acquired  under  existing  laws,  or  creates  a 
L.R.A.1915C. 


new  obligation,  imposes  a  new  duty,  or 
attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already 
past"  Sturges  v.  Carter,  114  U.  S.  611, 
29  L.  ed.  240,  5  Sup.  Ct.  Rep.  1014. 

A  retrospective  law  "is  one  which  chang- 
es, or  injuriously  affects  a  present  right  by 
going  behind  it  and  giving  efficacy  to  an- 
terior circumstances  to  defeat  it,  which 
tbey  had  not  when  the  right  accrued." 
Poole  V.  Fleeger,  11  Pet.  185,  9  L..  ed.  680. 

"A  retrospective  law  is  one  that  relates 
back  to,  and  gives  to  a  previous  transaction 
some  different  legal  effect  from  that  which 
it  had  under  the  law  when  it  transpired." 
State  ex  rel.  American  Sav.  Union  v.  Whit- 
tlesey, 17  Wash.  447,  60  Pac.  119. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47 
Neb.  649,  41  L.R.A.  481,  53  Am.  St.  Rep. 
657,  66  N.  W.  624,  it  is  said  that  "a 
statute  does  not  operate  retroactively 
from  the  mere  fact  that  it  relates  to  ante- 
cedent events.  A  retrospective  law  has  been 
defined  as  one  intended  to  affect  transac- 
tions which  occurred,  or  rights  which  ac- 
crued, before  it  became  operative  as  such, 
and  which  ascribes  to  th«n  effects  not  in- 
herent in  their  nature,  in  view  of  the  law 
in  force  at  the  time  of  their  occurrence. 
Bishop,  Written  Laws,  S  83;  Black,  Inter- 
pretation of  Laws,  247." 

In  Potter's  Dwarris  on  Statutes,  at  page 
166,  the  author  in  speaking  of  retrospective 
laws  says:  "Such  laws,  when  they  are  only 
such,  look  not  upon  the  future,  but  upon 
the  past;  or,  in  other  words,  pronounce 
judgment  upon  acts  done  antecedent  to 
their  adoption,  and  in  this  respect  assume  a 
judicial  power,  as  contradistinguished  from 
what  is  strictly  legislative  power.  They 
assume  to  give  character  to  facts  which 
they  did  not  possess  at  the  time  they  took 
place,  and  then  to  judge  of  them  in  the  new 
character  thus  legislatively  created  for 
them;  to  settle,  in  some  instances,  old 
rights  depending  on  laws  as  they  existed 
before  the  act  was  passed,  by  new  princi- 
ples created  and  applied  by  the  retrospec- 
tive act  having  no  existence  antecedent  to 
the  time  of  its  passage,  which  then,  and  not 
till  then,  sprang  into  being." 

Examined  in  the  light  of  the  above,  we 
think  it  clear  that,  to  apply  the  provisions 
of  the  amendment  of  1909  to  a  sale  thereto- 
fore held  does  not  render  such  law  retroac- 
tive in  its  effect.  The  vested  right,  on  the 
one  side,  is  the  right  to  a  deed  at  the  end  of 
a  year,  provided  no  redemption  is  made;  the 
vested  right,  upon  the  other  side,  is  the 
right  to  redeem  from  the  sale  within  the 
period  fixed  for  redemption.  The  provi- 
sions of  the  amendment  do  not  impair 
either  of  these  rights;  but  the  amendment 
provides  a  means  through  which  one  of 
27 
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these  rights  is  safeguarded.  The  amend- 
ment neither  "imposes  a  new  duty,"  nor 
"attaches  a  new  disability  in  respect  to 
transactions  or  considerations  already 
past,"  but  simply  imposes  a  new  duty  in 
respect  to  a  present  and  future  right.  In 
this  amendment  cannot  be  found  a  single 
one  of  the  elements  necessary  to  make  it 
retrospective  in  its  terms. 

The  case  of  Gage  v.  Stewart,  127  111.  207, 
11  Am.  St.  Rep.  116,  19  N.  E.  702,  was  "on 
all  fours"  with  this  case  both  as  regards 
the  facts  and  the  statute  under  considera- 
tion. The  court  in  that  case  said:  "The 
amended  act  applied  to  all  steps  to  be  taken 
after  it  went  into  e£Fect,  and  which  could 
be  performed  according  to  its  requirements. 
Nor  does  this  construction  give  the  act  a 
retrospective  operation,  as  seems  to  be  sup- 
posed. The  rule  undoubtedly  is  that  a  ret- 
rospective effect  will  not  be  given  to  the 
statute  unless  the  legislative  intent  that  it 
shall  so  operate  is  clearly  manifested.  But 
no  such  effect  is  sought  to  be  given  this 
statute.  The  legislature,  for  the  better  pro- 
tection of  those  having  the  right  of  re- 
demption, required  that  notice  be  served  up- 
on the  owner,  if  to  be  found  in  the  county, 
at  least  three  months  before  the  expiration 
of  redemption.  No  other  change  affecting 
the  right  of  the  purchaser  or  holder  of  the 
certificate  of  purchase  ia  wrought  by  this 
amendment.  It  in  no  way  affects  or  applies 
to  the  sale,  or  any  of  the  precedent  steps  in 
the  proceeding,  lawful  under  the  former 
statute,  but  relates  exclusively  to  acts  to  be 
performed  by  the  purchaser,  or  his  assignee, 
subsequent  to  its  taking  effect,  and  by  the 
performance  of  which  his  inchoate  right 
in  the  land,  under  his  certificate  of  pur- 
chase, might  ripen  into  a  title.  These  re- 
quirements—of giving  notice  of  the  sale, 
when  redemption  will  expire,  and  making 
proof  thereof  to  the  clerk — are  in  the  nature 
of  remedies  to  be  pursued  by  the  purchaser 
or  holder  of  the  certificate  of  purchase 
to  mature  and  perfect  his  title  to  the  land 
under  the  tax  sale.  As  to  all  these  acts, 
which  could  be  performed  by  the  purchaser, 
or  his  assignee,  after  the  statute  became  in 
force,  it  would  necessarily  operate  prospec- 
tively.   Bacon,  Abr.  Statute,  9." 

The  amendment  is  not  retrospective  in 
its  terms;  neither  do  we  believe  that  the 
provisions  thereof  have  the  effect  of  im- 
pairing the  obligations  of  any  ccntract — 
thus  rendering  it  invalid  under  the  Federal 
Constitution.  State  courts  should  conced- 
edly  follow  the  Federal  courts  when  con- 
sidering the  Federal  Constitution.  In  the 
case  of  Curtis  v.  Whitney,  13  Wall.  68,  20 
L.  ed.  513— one  also  "on  all  fours"  with  this 
case,  so  far  as  the  question  of  the  consti- 
tutionality of  the  law  in  question  was  con- 
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cerned — the  court  said;  "Nor  does  every 
statute  which  affects  the  value  of  a  contract 
impair  its  obligation.  It  is  one  of  the  con- 
tingencies, to  which  parties  look  now  in 
making  a  large  class  of  contracts,  that  they 
may  be  affected  in  many  ways  by  state  and 
national  legislation.  For  such  legislation, 
demanded  by  the  public  good,  however  it 
may  retroaet  on  contracts  previously  made, 
and  enhance  the  cost  and  difficulty  of  per- 
formance, or  diminish  the  value  of  such 
performance  to  the  other  party,  there  is  no 
restraint  in  the  Federal  Constitution,  so 
long  as  the  obligation  of  performance  re- 
mains in  full  force.  In  the  case  before  us 
the  right  of  plaintiff  to  receive  her  deed 
is  not  taken  away,  nor  the  time  when  she 
would  be  entitled  to  it  postponed.  While 
she  had  a  right  to  receive  either  her  money 
or  her  deed  at  the  end  of  three  years,  the 
owner  of  the  land  had  a  right  to  pay  the 
money  and  thus  prevent  a  conveyance. 
These  were  the  coincident  rights  of  the 
parties  growing  out  of  the  contract  by 
which  the  land  was  sold  for  taxes.  The  leg- 
islature, by  way  of  giving  efScacy  to  the 
right  of  redemption,  passed  a  law  which 
was  just,  easy  to  be  complied  with,  and 
necessary  to  secure  in  many  cases  the  exer- 
cise of  this  right.  Can  this  be  said  to  im- 
pair the  obligation  of  plaintiff's  contract, 
because  it  required  her  to  give  such  notice 
as  would  enable  the  other  party  to  exercise 
his  rights  under  the  contract?  How  does 
such  a  requirement  lessen  the  bind- 
ing efficacy  of  plaintiff's  contract?  The 
right  to  the  money  or  the  land  remains,  and 
can  be  enforced  whenever  the  party  gives 
the  requisite  legal  notice.  The  authority 
of  the  legislature  to  frame  rules  by  which 
the  right  of  redemption  may  be  rendered 
effectual  cannot  be  questioned,  and  among 
the  most  appropriate  and  least  burdensome 
of  these  is  the  notice  required  by  statute." 

The  Federal  court  calls  attention,  in  the 
above  case,  to  the  fact  that,  in  case  of  re- 
demption, the  redemptioner  must  pay  the 
coats  of  the  notice, — a  thing  which  the 
amendment  before  us  provided  for. 

We  do  not  want  to  be  understood  as 
holding  such  amendment  controlling  in  a 
case  where,  when  it  took  effect,  a  purchaser 
was  already  entitled  to  his  deed  but  had  not 
taken  it,  or  where,  when  such  enactment 
took  effect,  there  remained,  before  the  pur- 
chaser was  entitled  to  his  deed,  less  than 
the  time  requisite  for  giving  of  the  notice 
provided  for.  In  such  a  case,  to  enforc-  the 
provisions  of  such  statute  would  clearly  im- 
pair the  obligations  of  the  contract.  State 
ex  rel.  Waldo  v.  Fylpaa,  3  S.  D.  686,  54 
N.  W.  599.  But  the  mere  fact  that  there 
might  be  a  case  where  to  apply  the  pro- 
visions of  this  enactment  would  result  in 
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the  impairmemt  of  the  obligations  of  a  con- 
tract does  not  render  the  enactment  uncon- 
stitutional, but  merely  prevents  its  appli- 
cation in  such  a  case.  Gage  t.  Stewart, 
supra.  Under  the  familiar  rule  that  courts 
should  so  construe  statutes  as  to  rendrar 
them  constitutional,  courts  would  hold  that 
it  was  not  the  intention  of  the  lawmakers 
that,  in  its  workings,  this  amendment 
should  impair  the  obligation  of  contracts, 
and  such  courts  would  therefore  hold  that 
the  lawmakers  did  not  intend  it  should  ap- 
ply in  a  case  where,  when  the  amendment 
went  into  effect,  its  provisions  could  not  be 
applied  without  extending  the  time  when 
the  purchaser  was  entitled  to  his  deed. 

The  trial  court  held  the  deed,  taken  by  re- 
spondent, valid  as  against  appellant's  right 
of  redemption.  For  the  reasons  above 
stated,  the  court  was  in  error  in  so  holding. 
The  judgment  of  the  trial  court  is  reversed, 
and  such  court  is  ordered  to  enter  judg- 
ment in  favor  of  plaintiff  in  conformity 
with  the  views  herein  expressed. 

Petition  for  rehearing  denied. 


IiOUISIANA  SUPREMi:  COURT. 

JOHN  W.  BOFILL 

V. 

NEW    ORLEANS    RAILWAY    ft    LIGHT 
COMPANY,  Appt. 

(135  La.  996,  6S  So.  339.) 

Negligence  —  imputed  —  driver  of  ve- 
bide. 

1.  Where  a  person  is  riding  in  a  vehicle, 
driven  by  another,  but  of  which,  and  of  tlie 
driver  of  which,  he  has  entire  control,  the 
negligence  and  inexperience  of  the  driver 
are  imputable  to  him. 

Hallroad  —  crossing  —  failure  to  stop 
—  collision  —  liability. 

2.  The  recognized  rule  is  that,  before  at- 
tempting to  cross  a  railroad  track,  a  person 
should  stop,  look,  and  listen,  and  where  it 
appears  that  a  police  patrol  wagon  was  driv- 
en at  a  brisk  speed  and  without  stopping, 
from  one  narrow  street  into  another  narrow 
and  intersecting  street,  upon  a  railroad 
track,  on  which  the  driver  might  have  ex- 
pected to  see,  and  did  see,  an  electrically 

Headnotes  by  Hokbok,  Ch.  J. 


propelled  car  approaching;  and  it  further 
appears  that,  notwithstanding  that  the  mo- 
torman  in  charge  of  the  car  did  all  that 
could  be  done  to  avert  it,  there  was  a  col- 
lision, in  which  the  officer  in  charge  of  the 
wagon  was  injured,  there  can  be  no  recovery 
from  the  owner  of  the  car  on  accoimt  of 
such  injury. 

(October  19,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the 
Parish  of  Orleans,  Division  B,  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have' 
been  caused  by  the  negligence  of  defendant 
and  its  employees.    Reversed. 

Statement  by  Monroe,  Ch.  J.: 
Defendant  appeals  from  a  verdict  and 
judgment  awarding  plaintiff  $500  as  dam- 
ages for  personal  injuries  sustained  by  him 
whilst  riding  in  a  patrol  wagon,  and  by 
reason  of  a  collision  between  the  wagon  and 
a  street  car.  Plaintiff  answers  the  appeal 
and  prays  for  an  Increase  in  the  amount  of 
the  award.  The  undisputed  facts  and  the 
testimony  from  which  the  others  are  to  be 
deduced  are  as  follows; 

Plaintiff  was  a  police  ofiBcer  in  New  Or- 
leans, and  was  on  duty  at  the  Third  Pre- 
cinct station  at  about  1:15  o'clock  on 
Christmas  morning,  1911,  when  a  call  for 
police  assistance  came  from  the  corner  of 
Burgundy  and  Bienville  streets,  and,  being 
ordered  to  respond  thereto,  he  took  the 
patrol  wagon,  with  George  Shorey,  as 
driver,  and  went  to  the  scene  of  the  trouble. 
When  they  reached  their  destination,  other 
officers  turned  over  to  plaintiff  a  couple  of 
men  whom  they  had  arrested  for  fighting, 
and,  as  he  carried  them,  in  the  wagon, 
through  Bienville  street,  on  the  way  back 
to  the  station,  they  continued  their  alter- 
cation, in  a  language  with  which  he  was 
unacquainted,  and  he  kept  his  eyes  on  them, 
in  order  to  be  prepared  for  anything  that 
they  might  undertake,  for  which  reason, 
and  also  because  there  was  a  screen,  or 
storm  apron,  between  him  and  the  driver, 
he  did  not  see  ahead  of  the  wagon,  and 
was  unaware  of  the  happenings  which  im- 
mediately preceded  the  accident,  and  of  the 
accident  itself,  until  he  foimd  himself  in 
the  midst  of  it.     Shorey,  the  driver,  was 


Note.  —  Generally  as  to  imputing  neg- 
ligence of  driver  to  passenger,  see  notes  to 
Schultz  V.  Old  ColMiy  Street  R.  Co.  8  L.R.A. 
(N.S.)  697,  and  Christopherson  v.  Minneap- 
olis, St.  P.  k  S.  Ste.  M.  R.  Co.  L.R.A.1915A, 
761. 

Specifically  as  to  imputed  or  contributory 
negUKcnce  of  passenger  riding  in  automo- 
bile driven  by  another,  precluding  recovery 
L.R.A,1915a 


against  third  person  for  injury,  see  note  to 
Rebillard  v.  Minneapolis,  St.  P.  A  S.  Ste.  M. 
R.  Co.  L.R.A.1916B,  953. 

As  to  duty  to  look  and  listen  before  cross- 
ing tracks  of  electric  road,  see  notes  to  Pil- 
mer  v.  Bois*  Traction  Co.  15  L.R.A.{N.S.) 
254,  and  Cable  v.  Spokane  &.  I.  E.  R.  Co. 
23  L.R.A,(N.S.)   1224. 
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rather  inexperienced  in  his  particular  line 
of  duty,  having  been  engaged  in  driving  a 
patrol  wagon  for  only  about  a  month,  and 
that  in  Algiers,  though  he  states  that  he 
came  over  to  this  side  of  the  river  several 
times  during  that  month.  Plaintiff,  how- 
ever, seems  to  have  considered  that  he  need- 
ed admonition,  and  he  says  in  his  testi- 
mony: "Mind  you,  I  had  charge  of  that 
wagon,  and  it  was  my  instruction  to  the 
driver,  that  night,  being  that  he  was  talcen 
from  Algiers  over  here,  to  see  that  he  was 
careful  going  over  the  crossings,  and  to 
sound  his  gong." 

'  The  driver  is  shown  to  have  sounded  his 
gong  as  he  left  Burgundy  street,  and  also 
as  he  crossed  Dauphine  street,  but  it  is 
not  so  certain  that  he  did  so  as  he  ap- 
proached Bourbon  street,  where  the  accident 
occurred.  It  is  quite  certain,  however,  that 
he  drove  along  Bienville  street  at  a  gallop, 
or  a  trot,  and,  though  he  may  possibly  have 
slowed  his  horses  down  to  a  walk  when  he 
«ntered  Bourbon  street,  or  when  they 
reached  the  car  track  on  that  street,  it  is 
an  admitted  fact  that  he  never  at  any  time 
stopped  them.  Beyond  that,  it  is  shown, 
"without  contradiction,  that  the  wagon  was 
provided  with  a  cover  or  hood,  which  ex- 
tended over  and,  to  some  extent,  concealed 
him,  and  which  must,  as  we  infer,  have  pre- 
vented him  from  obtaining  a  very  good  view 
of  his  surroundings,  and  particularly  of 
objects  which  approached  from  the  sides. 
Be  that  as  it  may,  he  drove  his  horses 
straight  upon  and  across  the  car  track, 
and  in  that  situation  a  street  car,  moving 
on  the  track  from  the  direction  of  Canal 
street  towards  Esplanade  avenue,  struck  the 
wagon  on  the  right  front  wheel,  with  the  re- 
sult that  the  pole  and  two  front  wheels  be- 
came detached,  and  were  carried  off  by  the 
horses,  and  the  body  of  the  wagon — the 
forward  aid  having  dropped  down — was 
pushed  around  to  the  left,  against  the  curb 
at  the  lower,  lake-side  corner,  plaintiff  and 
his  prisoners  being  thrown  forward  in  a 
heap,  and  plaintiff  receiving  the  injuries  of 
which  he  complains. 

Lee,  a  witness  called  by  plaintiff,  was  on 
Bienville  street,  not  far  from  the  corner  of 
Bourbon,  and  as  the  patrol  wagon  came 
along  he  stepped  out  into  the  street  to  see 
what  passengers  it  was  carrying,  and,  fol- 
lowing it  with  his  eyes,  saw  it  enter  Bour- 
bon street  and  collide  with  the  car.  He 
says  that  the  horses  were  galloping,  and 
rather  leaves  the  impression  that  he  meant 
to  say  that  they  galloped  into  Bourbon 
street.  Brown,  another  witness  who  appears 
to  be  without  interest,  was  called  by  defend- 
ant. He  was  sitting  in  the  offending  car, 
on  the  front  cross  seat  on  the  right  side, 
next  to  the  aisle.  His  attention  was  attract- 
ed by  the  action  of  the  motorman  in  hand- 
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ling  his  controller  or  brake,  and  by  the  flash 
which  resulted  from  the  blowing  out  of  the 
fuse  ( ! )  when  the  power  was  reversed,  and, 
looking,  he  saw  two  horses  of  the  patrol 
wagon  coming  from  Bienville  into  Bourbon 
street.  He  saw  "it  [the  wagon]  was 
coming  pretty  fast.  The  horses  had  gotten 
right  at  the  comer,  just  like  a  shot,  you 
know."  He  also  testifies  that  the  motor- 
man  "turned  on  his  brake  50  feet  from 
;  Bienville  street,"  and  that  when  the  car  was 
j  stopped  the  rear  end  was,  perhaps,  3  feet 
below  the  lower  crossing.  Jaunot,  the 
I  motorman,  testifies  that  he  had  thrown  off 
i  the  power,  in  approaching  Bienville  street, 
and  that  he  saw  the  heads  of  the  horses 
emerging  from  that  street  when  he  was 
about  40  or  45  feet  distant  from  the  corner ; 
that  the  horses  came  out  in  a  slow  trot,  and 
that  he  did  all  he  could  to  stop  the  car,  and 
so  far  succeeded  that  the  impact  was  light, 
no  damage  whatever  having  been  sustained 
by  the  front  of  the  car,  which  pushed  the 
body  of  the  wagon  to  the  left,  and  against 
the  curb,  and  stopped  at  about  the  usual 
stopping  place  on  the  lower  (projected) 
i  property  line  of  Bienville  street.  The 
testimony  of  Soulaberc,  the  conductor,  is 
corroborative  of  that  given  by  Brown  and 
Jaunot,  as  is  also  that  of  Neel,  with  respect 
to  the  position  of  the  car  when  stopped; 
Keel  being  a  motorman  in  the  defendant's 
employ,  who  happened  to  be  walking  on 
Bourbon  street,  in  the  direction  of  Bienville 
street,  and  about  100  feet  above  Bienville. 
Shorey,  the  driver  of  the  patrol  wagon,  testi- 
fies that  when  he  first  saw  the  car,  it  was 
about  halfway  between  Bienville  and  Iber- 
ville streets;  that  his  horses  were  about 
going  on  the  track,  and  that  he  went  on; 
that  after  the  car  struck  the  wagon,  it  went 
on,  crossing  Bienville  street,  and  "fully  20 
or  30  feet  into  the  next  square;"  that  his 
horses  were  going  in  a  slow  trot  until  he 
reached  the  corner;  that  he  then  allowed 
them  to  walk,  and  that  they  were  walking 
when  they  passed  the  property  line  into 
Bourbon  street;  that  he  then  looked  to- 
wards Canal  street,  and  saw  the  car;  that 
he  could  not  tell  its  speed;  that  he  just 
looked  at  it,  rang  his  bell,  and  tried  to  go 
on,  and  that,  "just  then"  the  car  struck  the 
wagon;  that  he  made  no  effort  to  stop  his 
horses,  because  he  saw  that  there  was 
plenty  of  time  and  space  to  let  them  go 
through. 

He  testifies  further  as  follows: 

Q.  You  saw  the  car  coming  just  as  soon 
ns  you  got  out  from  behind  the  property 
line? 

A.  I  could  see  the  light;  yes,  sir. 

Q.  And,  as  you  saw  the  light,  you  had 
your  option  to  do  [either  of]  three  things; 
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you  could  have  tried  to  cross,  which  you 
did? 

A.  Yes,  sip. 

Q.  You  could  have  stopped  on  the  lake 
side,  couldn't  your 

A.  I  would  have  stopped  if  I  had  thought 
the  car  was  too  close  to  me.  I  would  have 
checked  the  horses  and  probably  backed  up. 
I  thought  I  could  go  across. 

Q.  If  you  thought  you  couldn't  get  across 
you  would  have  stopped  them  and  backed 
them? 

A.  I  certainly  would. 

Q.  Then  the  third  thing  you  could  have 
done,  you  could  have  turned  down  Bourbon 
street,  on  the  lake-side  roadway,  and  gone 
down  parallel  to  the  car,  couldn't  you? 

A.  Well,  I  couldn't  very  well  do  that 
after  the  car  hit.  You  see,  as  soon  as  I 
saw  the  car,  I  judged  my  distance,  and 
I  knew — I  .thought — I  could  cross  over. 

It  is  doubtful  whether  Shorey  sounded  his 
gong  as  he  approached  Bourbon  street,  and,. 
if  he  did,  no  one  heard  it,  save  plaintiff  and 
himself.  Even  Lee,  who  was  on  Bienville 
street  when  the  wagon  passed,  was  unable 
to  say  whether  a  gong  that  he  heard  was 
that  of  the  wagon  or  the  car.  Several  of- 
ficers who  came  to  the  scene  after  the  ac- 
cident testified  that  the  car  was  stopped 
farther  down  the  street  than  as  stated  by 
the  witnesses  to  whose  testimony  we  have 
referred,  but  we  are  satisfied  that  the  of- 
ficers were  mistaken.  It  was  shown  that 
upon  the  upper,  lake-side,  corner  of  Bourbon 
and  Bienville  streets,  there  stands,  flush 
with  the  property  lines,  a  three-story  brick 
house,  which  intervened,  and  cut  off  the 
view  between  the  patrol  wagon  and  the  car, 
as  the  two  approached  each  other;  and  it 
was  also  shown  that  the  streets  are  each  but 
38  feet  8  inches  in  width.  Plaintiff  offered 
in  evidence  a  rule  of  defendant  company  re- 
quiring its  cars  to  yield  the  right  of  way  to 
the  apparatus  of  the  fire  department,  ambu- 
lances, and  patrol  wagons,  and  another,  re- 
quiring motormen  to  approach  street  cross- 
ings with  care,  and,  whenever  practicable, 
with  power  off,  also  to  sound  gongs  before 
reaching  crossings. 

Messrs.  Hall,  Monroe,  tt  liemann,  for 

appellant: 

Plaintiff  was  chargeable  with  the  negli- 
gence of  the  driver,  Shorey. 

Holden  v.  Missouri  R.  Co.  177  Mo.  456, 
76  S.  W.  973;  Cain  v.  Traction  Co.  1  Street 
R.  Rep.  657,  48  Ohio  L.  J.  Supp.  1;  Bresee 
V.  Los  Angeles  Traction  Co.  149  Cal.  131, 
6  L.R.A.(N.S.)  1059,  85  Pac.  152;  Elliott, 
Railroads,  §  1174;  Colorado  &  S.  R.  Co.  v. 
Thomas,  33  Colo.  517,  70  L.R.A.  684,  81 
Pac.  801,  3  Ann.  Cas.  700,  18  Am.  Neg.  Rep. 
316;  Louisville  v.  Bott,  151  Ky.  678,  162 
L.R.A.1915C. 


S.  W.  62»;  36  Cyc.  1660;  26  Cyc.  1322; 
Brommer  y.  Pennsylvania  R.  Co.  29  L.R.A. 
(N.S.)  924,  103  C.  C.  A.  135,  179  Fed.  577. 

Messrs.  A.  A.  Calongne  and  Woodvllle 
&  Woodville,  for  appellee: 

The  negligence  of  tite  driver  was  not  im- 
putable to  plaintiff. 

McKernan  v.  Detroit  Citizens'  Street  R. 
Co.  138  Mich.  519,  68  L.IUA.  347,  101  N.  W. 
812;  Becke  t.  Missouri  P.  R.  Co.  102  Mo. 
544,  9  L.R.A.  167,  13  S.  W.  1053;  St.  Louis 
&  S.  F.  R.  Co.  V.  McFall,  76  Ark.  30,  69 
L.R.A.  217,  86  S.  W.  824,  5  Ann.  Cas.  161. 

Monroe,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  is  l>eyond  dispute  that  plaintiff  had 
charge  of  the  patrol  wagon  and  control  of 
the  driver  at  the  moment  of  the  accident, 
and  the  authorities  are  agreed  that  in  such 
case  the  negligence  or  incompetence  of  the 
driver  is  imputable  to  the  person  so  situ- 
ated; and  all  the  more  does  the  rule  apply 
where,  as  in  this  instance,  such  person  has 
reason  to  know  and  does  know  that  the 
driver  is  inexperienced  in  the  particular 
work  in  which  he  is  engaged.  Holden  v. 
Missouri  R.  Co.  177  Mo.  466,  76  S.  W.  973; 
Cain  V.  Traction  Co.  1  Street  R.  Rep.  657, 
48  Ohio  L.  J.  Supp.  1 ;  Bresee  v.  Los  Angeles 
Traction  Co.  149  Cal.  131,  5  LJl.A,(N.S.) 
1059,  85  Pac.  152;  Elliott,  Railroads,  § 
1174;  Colorado  St.  S.  R.  Co.  v.  Thomas,  33 
Colo.  617,  70  L.R.A.  684,  81  Pac.  801,  3 
Ann.  Cas.  700,  18  Am.  Neg.  Rep.  316; 
Louisville  v.  Bott,  151  Ky.  578,  152  S.  \V. 
529;  36  Cyc.  1560;  26  Cyc.  1522.  It  is 
equally  beyond  dispute  that  the  driver  who 
participated  in  the  accident  out  of  which 
this  suit  has  arisen  was  inexperienced  in 
the  particular  work  in  which  he  was  en- 
gaged, and  that  plaintiff  knew  it;  for  he 
so  states  in  the  testimony  Which  we  have 
quoted.  It  is  also  beyond  dispute  that 
plaintiff  permitted  the  vehicle  in  which  he 
was  riding,  and  of  which  and  of  the  driver 
of  which  he  was  in  control,  to  be  driven 
without  stopping,  and  (according  to  the 
preponderance  of  the  evidence)  with  little, 
if  any,  slacking  of  speed  from  behind  an 
intervening  brick  building,  forming  the 
comer  of  two  narrow  streets,  upon  a  rail- 
way track,  laid  in  the  one  upon  which  they 
entered,  and  over  which,  to  the  knowledge 
of  the  plaintiff,  electrically  propelled  cars 
are  constantly  being  operated  at  compara- 
tively high  speed.  The  driver,  as  we  have 
seen,  says  that  as  soon  as  he  passed  out 
beyond  the  Bourbon  street  property  line,  he 
looked  towards  Canal  street,  the  direction 
from  which  a  car  was  to  be  expected,  and 
saw  the  car  coming  in  his  direction,  and  he 
was  asked,  "Wd  you  see  anything  else 
about  it?"  to  which  he  replied,  "No,  I  can't 
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tell  the  speed;  I  just  looked  at  the  car  and 
rang  my  bell  and  tried  to  continue,  but, 
just  then,  the  car  struck  me — struck  the 
wagon."  From  which  it  is  evident  that 
there  was  scarcely  an  appreciable  interval 
of  time  between  the  moment  when  he 
emerged  from  behind  the  corner  building, 
standing  upon  the  property  lines  of  the  two 
streets,  and  the  moment  when  the  car 
struck  the  wagon, — a  deduction  which  is 
also  sustained  by  the  testimony  of  plain- 
tiff's disinterested  witness,  Lee,  to  the  effect 
that  the  horses  were'  galloping,  of  defend- 
ant's disinterested  witness,  Brown,  to  the 
effect  that  they  came  out  of  Bienville  street 
"like  a  shot,"  and  of  the  more  favorable 
testimony  of  the  motorman,  who  says  that, 
when  he  first  saw  them,  somewhere  between 
the  property  line  and  the  track  (a  distance 
of  but  16  feet,  7  inches)  they  were. moving 
at  a  slow  trot.  Beyond  that,  though  de- 
fendant is  charged  with  operating  its  car  at 
an  excessive  or  dangerous  speed,  the  evi- 
dence shows  that  it  was  not  so  doing;  and 
it  further  shows  that,  from  the  moment 
that  the  motorman  saw  the  wagon,  he  did 
all  that  was  in  his  power  to  do  to  avoid  the 
collision.  The  case,  therefore,  falls  within 
the  rule  as  enunciated  and  affirmed  by  this 
court  in  the  following,  and  other,  cases,  to 
wit: 

"It  is  a  recognized  rule  that  before  at- 
tempting to  cross  the  track  of  an  electric 
car  a  person  should  look  to  ascertain 
whether  prudently  the  crossing  should  be 
attempted.  The  rule  contemplates  that  this 
should  be  done  at  a  time  and  place  when  the 
reason  upon  which  it  is  founded  could  be 
made  effective.  When  the  law  requires 
steps  of  diligence  and  caution  it  will  not  be 
satisfied  by  the  substitution  therefor  of  vain 
and  useless  acts."  Snider  v.  New  Orleans  &. 
C.  R.  Co.  48  La.  Ann.  1,  18  So.  695. 

"The  motorman  upon  a  moving  car  may 
well  have  doubts  as  to  whether  a  driver  of 
a  wagon  might  intend  to  cross  his  track  or 
not,  but  the  driver  of  the  wagon  cannot  but 
know  that  the  purpose  of  the  motorman  is 
to  carry  his  car  across  the  street."  48  La. 
Ann.  12. 

"The  authorities  are  numerous  and  uni- 
form to  the  effect  that  a  person  whose  busi- 
ness or  pleasure  occasions  him  to  use  the 
streets  of  a  city  which  arc  traversed  by 
electric  cars,  and  particularly  at  street 
crossings,  is  guilty  of  negligence  if  he  fails 
to  employ  proper  precautions  for  his  safety. 
He  is  bound  to  look  and  listen  for  the  ap- 
proach of  cars,  and  to  exercise  ordinary 
care  and  caution  to  avoid  possible  [injury 
and]  danger  of  a  collision.  And  should  he 
L.R.A.1915C. 


see  an  approaching  car  in  close  proximity, 
it  would  be  his  plain  duty  to  halt  until 
same  could  pass  by,  rather  than  run  the 
risk  of  an  accident  by  attempting  to  cross 
the  track  in  front  of  it."  Dieck  v.  New 
Orleans  City  &  Lake  R.  Co.  51  La.  Ann. 
262,  25  So.  71. 

"One  who  reaches  a  railway  crossing  on 
a  public  highway  is  under  the  duty  to  stop, 
look,  and  listen ;  and  if  a  train  be  approach- 
ing, it  is  his  further  duty  to  so  act  as  to 
minimize  .the  danger  and  insure  his  safety,  if 
possible,  under  the  circumstances  and  con- 
ditions then  confronting  him."  Bamhill  ▼. 
Texas  &  I'.  R.  Co.  109  La.  43,  33  So.  63. 

"The  recognized  rule  is  that  before  at- 
tempting to  cross  a  railway  track  a  person 
should  stop,  look,  and  listen;  and  it  will 
hardly  do  to  substitute  for  it  a  rule  to  the 
effect  that,  being  at  a  distance  from  a  cross- 
ing, towards  which  he  and  an 'electric  or 
steam  car  are  traveling,  he  may  then  form 
An  opinion  as  to  which  of  the  two  will  get 
there  first,  and,  acting  upon  that  opinion, 
essay  the  crossing  without  giving  himself 
further  concern  upon  the  subject.  The  fact 
that  a  street  railway  company  has  operated 
a  car  at  too  high  a  rate  of  speed  will  not 
entitle  a  party  v,-ho  is  injured  to  recover  if 
it  appears  that  the  fault  of  the  company 
would  not  have  caused  the  injury  save  for 
the  supervening  and  greater  fault  of  the 
party  injured."  Heebe  v.  New  Orleans  & 
C.  R.  Light  &  P.  Co.  110  La.  970,  35  So. 
251. 

We  may  say,  in  conclusion:  That  plain- 
tiff alleges  that  he  sustained  a  number  of 
quite  serious  injuries.  That  the  record 
from  the  Charity  Hospital  reads  in  part: 
"Patient  is  brought  to  the  hospital  with  a 
severe  contusion  of  chest.  The  chest  was 
strapped.  The  patient  made  an  uneventful 
recovery,  and  left,-  cured,  January  15/12." 
That  the  only  physician  who  was  summoned 
(from  the  hospital)  to  testify  as  to  the 
nature  of  the  injuries  was  unable  to  remem- 
ber anything  whatever  about  the  case,  and 
that  it  was  shown  that,  while  plaintiff  was 
disabled,  he  received  his  regular  pay,  to 
which  were  added  $6  per  week  from  the 
police  relief  fund.  The  jury  awarded  him 
$500,  but,  for  the  reasons  that  have  been 
stated,  we  are  unable  to  concur  in  the  view- 
that  he  has  made  out  a  case  which  fixes  any 
liability  whatever  upon  defendant. 

It  is  therefore  ordered  and  decreed  that 
the  verdict  and  judgment  appealed  from  be 
set  aside,  that  plaintiff's  demand  be  reject- 
ed, and  that  this  suit  be  dismissed  at  his 
cost  in  both  courts. 
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WASHINGTON  SUPBEME  COUBT. 

(Department  No.  1.) 

ATiASKA  COAST  COMPANY,  Appt, 

V. 

ALASKA  BARGE  COMPANY,  Reapt. 

(79  Wash.  216,  140  Pac.  334.) 

Evidence  —  bar  den  of  proof  —  Injury  to 
vessel  —  act  of  God. 

1.  A  charterer  who  had  contracted  to  re- 
turn the  Teasel  to  the  owner  in  as  good  con- 
dition as  it  was  when  he  received  it,  the 
act  of  God  excepted,  has  the  burden  of  prov- 
ing that  the  injury  was  caused  by  the  act 
of  God  in  case  he  returned  it  in  a  damaged 
condition. 


Shipping  —  act  of  God  —  strlklns  sub- 
merged obstruction. 

2.  That  a  vessel  struck  its  propeller  on  a 
submerged  obstruction  in  deep  water  several 
miles  from  land  does  not  show  that  the  in- 
jury was  caused  by  an  act  of  God  within 
an  exception  of  liability  in  a  charter  party, 
although  it  was  an  inevitable  accident. 
Same  ^  injury  to  vessel  —  necessity  of 

negligence. 

3.  Negligence  is  not  necessary  to  render 
a  charterer  liable  for  injury  to  the  vessel 
under  a  charter  party  requiring  it  to  re- 
turn the  vessel  in  as  good  condition  as  it 
was  when  he  received  it,  natural  wear  and 
tear,  the  act  of  <}od,  or  the  public  enemy 
excepted. 

(April  25,  1914.) 


Xote.  ^  Vensel  strtking  submerged.  ob> 
ject  <M  act  of  Qod. 

On  the  general  subject  of  what  constitutes 
an  act  of  God  see  Index  to  L.R.A.  Notes 
under  the  title,  "Act  of  God." 

Cases  relating  to  the  striking  by  a  vessel 
of  a  submerged  object  as  a '  loss  by  perils 
of  the  sea  or  inevitable  accident  are  not  in- 
cluded. 

The  striking  of  a  submerged  object  by  a 
vessel  may  or  may  not  constitute  an  act  of 
God,  according  to  the  peculiar  circumstances 
each  case,  and  no  general  rule  can  be  laid 
down. 

It  has  been  held  that  the  striking  of  a 
vessel  upon  a  submerged  object  is  attributa- 
ble to  an  act  of  (zod,  especially  where  the 
existence  of  such  object  is  unknown  to  the 
navigator. 

Thus,  in  Williams  v.  Grant,  1  Conn.  487, 
7  Am.  Dec.  235,  it  was  held  that  where 
the  rock  on  which  a  vessel  struck  was  gen- 
erally known  but  the  master  did  not  actual- 
ly know  of  it,  then,  if  he  conducted  himself 
properly  in  other  respects,  and  no  fault  was 
attributable  to  him,  the  striking  of  the 
vessel  on  a  rock  would  be  an  act  of  God,  an 
unavoidable  accident,  and  he  would  not  be 
liable  for  the  loss;  but  otherwise  where  the 
master  was  ignorant  of  navigation,  had  no 
pilot  as  was  customary,  and  the  vessel  went 
out  of  the  usual  course,  and  the  running 
of  the  vessel  on  the  rock  could  be  attributed 
to  this  negligence.  The  court  said:  "Un- 
der the  term,"  act  of  God,  are  "comprehend- 
ed all  misfortunes  and  accidents  arising 
from  inevitable  necessity,  which  human 
prudence  could  not  foresee  or  prevent." 

In  Smyrl  v.  Niolon,  2  Bail.  L.  421,  23 
Am.  Dec.  146,  it  was  held  that  a  loss  arising 
from  a  boat  running  upon  an  unknown  snag 
in  the  usual  channel  of  a  river  is  from  the 
act  of  God. 

In  Pennewill  v.  Cullen,  5  Harr.  (Del.) 
238,  it  was  held  that  where  a  vessel  strikes 
on  a  submerged  pile  not  known  to  the  mas- 
ter, the  loss  or  depreciation  of  the  cargo  is 
due  to  an  act  of  God,  excusing  the  master 
from  liability,  but  otherwise  if  its  presence 
vras  known  and  laid  down  on  any  chart, 
UI.A.1916C. 


as  it  would  then  be  an  accident  which  could 
be  avoided. 

In  Charleston  k  C.  S.  B.  Co.  v.  Bason, 
Harp.  L.  262,  the  court  remarked  that  in 
river  navigation,  owing  to  the  forests  up- 
on the  banks  and  frequent  inundations,  hid- 
den snags  fret^uently  occur  and  constitute 
a  danger  peculiar  to  rivers  so  situated,  and 
from  the  frequent  shifting  of  these  snags 
and  their  recurrence  from  freshets  they  con- 
stitute an  instance  of  the  act  of  God  which 
skill  and  experience  cannot  guard  against. 

In  Coosa  River  S.  B.  Co.  v.  Barclay,  30 
Ala.  120,  which  was  an  action  for  damages 
against  a  steamboat  company  for  injury  to 
goods  occasioned  by  the  running  of  the  boat 
upon  an  invisible  snag  in  the  regular  chan- 
nel of  the  river,  the  judgment  of  the  lower 
court  was  affirmed  because  of  the  fact  that 
the  two  judges  were  divided  in  opinion; 
but  the  judge  writing  the  opinion  stated 
that  the  judgment  ought  to  be  reversed,  as 
it  was  a  case  of  an  act  of  God,  but  that  the 
other  judge  disagreed  with  him,  claiming 
that  it  was  simply  a  ease  of  danger  by  the 
river. 

In  Reaves  v.  Waterman,  2  Speer3,,L.  197, 
42  Am.  Dec.  364,  in  which  it  was  held  that 
the  displacing  of  a  buoy  by  some  supposed 
natural  cause  ten  or  fifteen  days  before  a 
vessel  struck  did  not  constitute  an  act  of 
God,  because  it  had  frequently  shifted  and 
had  been  as  frequently  replaced,  the  court 
remarked  that  the  striking  of  a  vessel  upon 
unknown  snags  or  sawyers  in  the  naviga- 
tion of  a  river  constituted  an  act  of  God. 

But,  it  has  been  held,  however,  that  the 
striking  of  a  vessel  upon  a  submerged  ob- 
ject is  not  attributable  to  an  act  of  God. 
This  is  especially  true  where  the  navigator 
has  knowledge  of  its  existence. 

Thus,  where  a  vessel  strikes  a  submerged 
rock  the  location  of  which  is  marked  by  a 
buoy,  loss  which  is  caused  by  the  vessel 
striking  the  rock  is  not  an  act  of  God,  as 
the  fact  that  a  buoy  was  used  to  indicate  a 
dangerous  spot  was  sufficient  to  establish 
the  existence  of  the  rock  as  generally  known, 
although  its  existence  was  not  otherwise 
known  to  the  master.  Fergusson  v.  Brent, 
12  Md.  9,  71  Am.  Dec.  682. 
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APPEAL  by  plaintiff  -from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  a  steamboat 
while  in  defendant's  possession  under  a 
charter  party.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  Richard  Saze  Jones,  for  appellant : 

The  accident  which  happened  to  the  ship 

was  not  an   "act  of  God"   for   which   the 

charterer  was,  under  the  charter  party,  not 

to  be  responsible. 


Ewart  V.  Street,  2  Bail.  L.  167,  23  Am. 
Dec.  131;  Tompkins  v.  Ulster,  Fed.  Cas. 
No.  14,087a;  Merritt  v.  Earle,  29  N.  Y. 
115,  86  Am.  Dec.  282;  Polack  v.  P  ioche,  3& 
Cal.  416,  95  Am.  Dec.  115;  Reaves  v.  Water- 
man, 2  Speers,  L.  197,  42  Am.  Dec.  364; 
Fergusson  v.  Brent,  12  Md.  33,  71  Am.  Dec. 
682;  Gordon  v.  Little,  8  Serg.  &  R.  533,  U 
Am.  Dec.  632;  Blythe  v.  Denver  &  R.  G.  R. 
Co.  15  Colo.  333,  11  L.R.A.  616,  22  Am.  St. 
Rep.  403,  25  Pac.  702;  The  Morning  Light, 
2  WalL  560,  17  L.  ed.  864;  Chicago,  R.  I. 


And  proof  that  a  flatboat  which  struck 
a  partly  submerged  log  in  a  river  was  prop- 
erly constructed  and  manned  by  experienced 
river  men,  including  a  skilful  pilot,  that 
the  place  near  where  the  boat  was  wrecked 
was  one  of  difficult  navigation;  that  im- 
mediately after  successfully  passing  a 
dangerous  place  the  officer  in  charge  noti- 
fied the  pilot  that  all  was  safe,  whereupon 
he  gave  way  on  his  oar,  and,  the  boat 
swinging  around,  struck  tiie  log;  that  no 
one  on  the  boat  had  seen  the  log  until  after 
the  boat  struck,  although  one  of  the  oars- 
men testified  that  he  saw  the  boiling  of 
the  water  around  the  log,  but  that  this  was 
some  distance  from  where  the  boat  struck 
and  did  not  show  how  the  log  lay, — is  insuf- 
ficient to  establish  a  loss  by  the  act  of  Gkxi, 
but  rather  a  loss  due  directly  to  human 
agency,  where  there  is  evidence  that  there 
was  room  enough  to  pass  on  either  side  of 
the  log  in  safety,  and  there  was  further  evi- 
dence that  its  presence  was  well  known,  and 
that  its  position  could  have  easily  been 
determined  by  the  ripple  caused  by  the 
part  submerged.  Steele  v.  McTyer,  31  Ala. 
667,  70  Am.  Dec.  516. 

And  loss  of  a  vessel  and  cargo  by  running 
upon  the  mast  of  a  sloop  that  had  been 
sunk  in  a  river  by  a  squall  two  days  pre- 
viously, which  mast  projected  15  or  16  feet 
out  of  the  water  during  low  tide,  and  was 
visible  both  the  day  of  the  accident  and  the 
day  prior  thereto,  is  not  attributable  to  an 
act  of  God.  Merritt  v.  Earle,  29  N.  Y. 
115,  88  Am.  Dec.  292.  See  also  Pennewill 
V.  Cullen,  supra. 

In  Friend  v.  Woods,  6  Gratt.  189,  62  Am. 
Dec.  119,  it  was  held  that  a  loss  occasioned 
by  a  boat  running  upon  a  bar  of  sand  and 
gravel  recently  formed  in  the  channel  along 
which  the  boat  had  to  pass,  and  of  which 
the  officers  and  crew  of  the  vessel  were 
ignorant,  is  not  referable  to  an  act  of  God. 

Where  a  vessel  approaching  a  harbor 
upon  a  stormy  night,  the  practice  of  mari- 
ners being  to  steer  into  a  channel  by  bring- 
ing a  beacon  light  at  the  end  of  a  pier  and 
a  light  in  a  keeper's  house,  in  the  range, 
and  to'  take  tlu-m  as  a  guide  in  entering 
harbor,  mistakes  a  light  on  a  grounded 
steamer  for  the  keeper's  light  and  in  conse- 
quence strikes  on  a  shoal,  necessitating  the 
jettison  of  a  part  of  the  cargo,  there  is  no 
loss  by  act  of  God,  as  the  loss  was  partly 
due  to  human  agency.  McArthur  v.  Sears, 
21  Wend.  190. 
L.R.A.1915C 


In  Craig  v.  Childress,  Peck  (Tenn.)  270, 
14  Am.  Dec.  751,  it  was  held  that  the  strik- 
ing of  a  vessel,  after  being  carried  acrosa 
a  current  in  a  river,  upon  rocks  on  the 
shore,  causing  loss  of  cargo,  is  not  due  to 
an  act  of  God,  where  the  carrier  is  not  ac- 
quainted with  the  current  and  with  the 
manner  of  navigation  there,  and  does  not 
hav«  a  skilful  pilot  or  boatman  sufficiently 
acquainted  with  the  navigation  of  the  river, 
and  does  not  take  precautions  to  preserve 
such  parts  of  the  cargo  as  by  careful  man- 
agement might  have  been  preserved  after 
the  wreck. 

Damage  by  sea  water  to  baggage  in  » 
compartment  of  a  steamship  is  not  shown 
to  have  been  caused  by  an  act  of  God  or  in- 
evitable accident,  by  evidence  which  merely 
tends  to  show  that  it  resulted  from  the 
breaking  in  of  the  cover  of  a  porthole  in  the 
compartment  by  floating  wreckage,  where 
the  evidence  does  not  fully  establish  this  fact 
or  the  fact  that  the  porthole  was  properly 
inspected  before  the  alleged  accident,  or  ex- 
plain why,  if  the  wreckage  was  sufficient 
to  do  that  damage,  the  vessel  did  not  steer 
away  from  it  or  slacken  speed  while  passing 
through  it.  The  Majestic,  166  U.  S.  375, 
41  L.  ed.  1039,  17  Sup.  Ct.  Rep.  697.  2  Am. 
Neg.  Rep.  282. 

Loss  of  a  vessel  and  cargo  by  striking  a 
projecting  timber  in  a  pier  which  it  was  the 
duty  of  the  carrier  to  maintain,  although 
it  was  driven  against  the  pier  by  a  wind, 
is  not  attributable  to  an  act  of  God.  New 
Brunswick  S.  B.  k  Canal  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394. 

In  Trent  &  M.  Nav.  Co.  v.  Wood,  4  Dougl. 
K.  B.  287,  3  Esp.  127,  1  T.  R.  28,  it  was 
held  that  the  loss  of  goods  by  a  vessel  run- 
ning upon  the  anchor  of  another  vessel 
while  attempting  to  pass  between  the  vessel 
and  the  supposed  location  of  the  anchor,  the 
presence  of  which  was  not  indicated  by  a 
buoy,  pursuant  to  custom,  is  not  attributa- 
ble to  an  act  of  God,  but  rather  to  the  con- 
duct of  man.  The  court  said:  "The  act  of 
God  is  natural  necessity,  as  wind  and 
storms  which  arise  from  natural  causes, 
and  is  distinct  from  inevitable  accident." 

And,  it  has  l>een  held  that  injury  t<» 
goods  by  reason  of  a  flat  getting  on  a  shoal 
in  a  river  in  consequence  of  a  fog  is  not 
attributable  to  an  act  of  Gk>d.  Liver  Alkali 
Co.  y.  Johnson,  L.  R.  9  Ezcfa.  338,  2  Asp. 
Mar.  L.  Cas.  332,  43  L.  J.  Exch.  K.  S.  216> 
31  L.  T.  N.  8.  95.  A.  H.  N. 
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&  P.  K.  Co.  V.  McKone,  36  Okla.  41,  42 
LJl.A.(K.S.)  709,  127  Fm.  488;  McKinley 
V.  C.  Jutte  &  Co.  230  Pa.  122,  79  AtL  244, 
Ann.  Cas.  1912A,  452;  BuUock  ▼.  White 
Star  S.  S.  Co.  30  Wash.  448,  70  Pac.  llOd. 

Mr.  WUUam  U.  tiorham,  for  respond- 
ent: 

There  can  be  no  recovery  from  bailee  for 
damages  iiustained,  without  proof  of  neg- 
ligence on  the  part  of  bailee. 

Story,  Baihn.  §  410,  Otb  ed.  note  3;  The 
Barnstable,  181  U.  S.  468,  45  L.  ed.  964,  21 
Sup.  Ct.  Rep.  684;  Sturm  ▼.  Boker,  150  U. 
S.  312,  37  L.  ed.  1093,  14  Sup.  Ct.  Sep.  99; 
Clark  T.  United  States,  96  U.  S.  639,  24 
L.  ed.  518;  W.  H.  Beard  Dredging  Co.  y. 
Hughes,  113  Fed.  680;  Lake  Michigan  Car 
Ferry  Transp.  Co.  v.  Crosby,  107  Fed.  723. 

The  accident  causing  the  damage  com- 
plained of  was  an  act  of  God,  for  which  re- 
spondent was  exempt  from  liability  by  the 
terms  of  the  charter  party. 

Story,  Ballm.  9th  ed.  gg  25,  489,  511; 
The  Majestic,  166  U.  8.  375,  41  L.  ed.  1039, 
17  Sup.  Ct.  Rep.  597,  2  Am.  Neg.  Rep.  282; 
Kew  Brunswick  S.  B.  ft  Canal  Transp.  Co. 
T.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
Klair  t.  Wilmington  S.  B.  Co.  4  Peon. 
(DeL)  61,  64  Atl.  694;  Fay  t.  Paoiae 
ImproT.  Co.  93  CaL  263,  16  L.R.A.  188,  27 
Am.  St.  Rep.  198,  26  Fa«.  1«09,  28  Pao. 
943;  Ryan  t.  Rogers,  96  Cal.  349,  31  Pac. 
244;  Smith  T.  North  American  Transp.  ft 
Trading  Co.  20  Wash.  580,  44  L.R^.  567, 
«6  Pac.  372,  6  Am.  Neg.  Rep.  738. 

Ibe  appellant,  under  the  charter  party, 
was  its  own  insurer  against  the  risk  of  aoci- 
den  by  which  the  damage  to  the  vessel  was 
sustained. 

Cleveland  ft  B.  Transit  Co.  t.  Insuranco 
Co.  of  N.  A.  116  Fed.  431;  Ames  ▼.  Belden, 
17  Barb.  613;  Clark  t.  United  States,  05  U. 
S.  539,  24  L.  ed.  618;  Hastorf  ▼.  O'Brien, 
97  C.  C.  A.  606,  173  Fed.  346;  Lake  Michi- 
gan Car  Ferry  Transp.  Co.  t.  Crosby,  107 
Fed.  723. 

Oose,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  charter  party 
for  damages  to  a  steamboat,  it  being  alleged 
that  the  charterer  breached  its  contract  in 
failing  to  return  the  boat  in  good  condition. 

The  appellant,  being  the  owner  of  the 
steamship  Jeannie,  chartered  it  to  the  re- 
spondent for  voyages  from  Puget  Sound  to 
ports  in  Southeastern  Alaska.  The  charter 
party  provides  that  the  vessel  should  be 
delivered  to  the  respondent  "unmanned  and 
without  a  crew;"  that  the  owner  should 
earry  insurance  on  the  steamship  "not  to 
exceed  $27,000,"  in  some  insurance  company 
satisfactory  to  it,  for  which  the  charterer 
agreed  to  pay  at  the  rate  of  15  per  cent  per 
LJI.A.1916C. 


annum,  pltu  additional  short-rate  charges 
if  the  policy  should  be  canceled,  for  such 
time  as  the  boat  should  be  engaged  in  the 
service  of  the  charterer;  that  the  owner 
should  select  a  chief  engineer  for  the  oper- 
ation of  the  steamship  during  the  full  term 
of  the  charter,  but  that  the  master  and 
pilot  were  to  be  selected  by  the  charterer, 
and  should  be  satisfactory  to  the  owner.  It 
was  fiuther  agreed  that  the  owner  should 
not  be  liable  ".  ,  .  for  the  operation, 
maintenance,  and  control  of  said  steamship, 
but  the  same  is  fully  assumed  by  the  party 
of  the  second  part  [the  respondent],  except 
that,  if  such  steamship  is  not  properly 
cared  for  by  the  party  of  the  second  part  in 
accordance  with  the  views  and  opinions  of 
the  chief  engineer,  acting  with  either  the 
master  or  pilot,  then  party  of  the  first 
part  may  immediately  cancel  this  charter 
and  retake  possession  of  said  steamship. 
.  .  .  It  is  further  agreed  that  party  of 
the  second  part  will  return  said  steamship 
Jeannie  to  party  of  the  first  part  upon  the 
expiration  of  this  charter,  or  any  extension 
thereof,  in  as  good  condition  as  she  is  re- 
ceived, natural  wear  and  tear  and  the  act 
of  God  or  the  enemies  of  the  United  States 
of  America  excepted;  but  that,  if  party  of 
ihe  first  part  shall  receive  from  insurance 
placed  upon  said  steamship  by  party  of  the 
first  part,  any  sum  or  sums  arising  from 
any  cause  covered  by  such  insurance,  then 
the  sum  so  received  by  party  of  the  first 
part  shall  be  deducted  from  any  claim  of 
loss,  damage,  or  injury  for  which  party  of 
the  second  part  would  be  liable  under  this 
clause.  ...  In  the  event  that  said 
steamship  shall  meet  with  any  accident  for 
which  insurance  is  thereafter  collected,  then 
the  amount  of  insurance  so  collected  by 
party  of  the  first  part  and  retained  by 
Uiem,  shall  be  the  full  and  true  measure 
of  all  damage  or  loss  sustained,  and  no 
claim  shall  be  made  on  parties  of  the  sec- 
ond part  by  party  of  the  first  part  for  loss 
or  damage  to  said  ship  by  reason  of  any 
accident  happening  thereto  which  is  covered 
by  insurance." 

After  the  Jeannie  was  turned  over  to  the 
respondent,  it  struck  some  unknown,  sub- 
merged object  in  Frederick  Sound  in  Alas- 
kan waters,  threw  a  propeller  blade,  and 
was  otherwise  damaged.  The  ship  was  re- 
turned to  appellant  in  damaged  condition, 
and  this  action  is  brought  to  recover  the 
amount  of  such  damages.  The  appellant 
took  out  the  required  amount  of  insurance, 
but  it  is  conceded  that  the  damages  sus- 
tained are  not  recoverable  under  the  poli- 
cies. The  respondent  paid  the  premium 
upon  the  policies  in  harmony  with  its  agree- 
ment. 

The  first  question  to  be  considered  is: 
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Was  the  accident  which  caused  the  damage 
an  "act  of  God?"  The  burden  of  proof  was 
upon  tile  respondent  to  show  that  the  injury 
sustained  was  caused  by  an  "act  of  God,"  in 
order  to  excuse  itself  from  liability  under 
this  clause  of  the  charter.  Merritt  v.  Earle, 
29  N.  Y.  116,  86  Am.  Dec.  292;  The  Ma- 
jestic, 160  U.  S.  376,  41  L.  ed.  1039,  17 
Sup.  Ct.  Rep.  697,  2  Am.  Neg.  Rep.  282; 
McKinley  v.  C.  Jutte  &  Co.  230  Pa.  122,  79 
AtL  244,  Ann.  Cas.  1912A,  452;  Ewart  v. 
Street,  2  Bail.  L.  157,  23  Am.  Dec.  131: 
McArthur  v.  Sears,  21  Wend.  190;  New 
Brunswick  8.  B.  &  Canal  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
Klair  t.  Wilmington  S.  B.  Co.  4  Penn. 
(Del.)  51,  64  Atl.  694. 

In  Ewart  v.  Street,  2  Bail.  L.  167,  23  Am. 
Dec.  131,  it  is  said:  "It  was  rightly  said 
on  the  part  of  the  plaintiffs  that  it  is 
enough  to  show  the  damage  done,  in  ordw 
to  render  the  defendants  liable;  and  the 
burden  is  on  them  to  show  that  it  was 
occasioned  by  such  a  cause  as  will  exempt 
them  from  liability." 

In  McArthur  t.  Sears,  21  Wend.  190,  the 
court  said:  "The  defendant  was  a  common 
carrier;  and  it  is  not  denied,  as  a  general 
rule,  that,  to  protect  himself  from  respon- 
sibility for  the  loss,  he  was  bound  to  prove 
that  it  arose  from  the  act  of  God  or  the 
enemies  of  the  country." 

In  Merritt  t.  Earle,  29  N.  Y.  115,  86 
Am.  Dec.  292,  the  ^rm  "act  of  God"  is  thus 
defined:  "Hie  law  adjudges  the  carrier  re- 
sponsible, irrespective  of  any  question  of 
negligence  or  fault  on  his  part,  if  the  loss 
does  not  occur  by  the  act  of  God  or  the 
public  enemies.  With  these  exceptions,  the 
carrier  is  an  insurer  against  all  losses.  The 
expressions,  'act  of  God'  and  'inevitable  acci- 
dent,' have  sometimes  been  used  in  a  similar 
sense,  and  as  equivalent  terms.  But  there 
is  a  distinction.  That  may  be  an  'inevita- 
ble accident'  which  no  foresight  or  precau- 
tion of  the  carrier  could  prevent;  but  the 
phrase,  'act  of  God,'  denotes  natural  acci- 
dents that  could  not  happen  by  the  inter- 
vention of  man,  as  storms,  lightning,  and 
tempest.  The  expression  excludes  all  hu- 
man agency.  In  the  case  of  Trent  &  M. 
Nav,  Co.  V.  Wood,  4  Dougl.  K.  B.  287,  Lord 
Mansfield  said:  'The  general  principle  is 
clear.  The  act  of  God  is  natural  necessity, 
as  winds  and  storms,  which  arise  from  nat- 
ural causes,  and  is  distinct  from  inevitable 
"accident."  '  The  same  judge,  in  Forward  v. 
Pittard,  1  T.  R.  27,  1  Eng.  Rul.  Cas.  216, 
defined  the  'act  of  God'  to  be  something  in 
opposition  to  the  act  of  man,  adding  that 
th'i  law  presumes  against  the  carrier,  unless 
he  shows  it  was  done  by  such  an  act  as 
could  not  happen  by  the  intervention  of 
man,  as  storms,  lightning,  and  tempest.' " 
L.R.A.1916C. 


(The  italics  are  ours.)  Substantially  the 
sa^ne  definition  is  given  in  Polack  v.  Fioche, 
35  Cal.  416,  95  Am.  Dec.  115. 

In  Reaves  v.  Waterman,  2  Speers,  L.  l')7^ 
42  Am.  Dec.  364,  it  is  said:  "The  act  of 
God  is  commonly  illustrated  by  such  natural 
convulsions  aa  tempests,  lightning,  earth- 
quakes, the  unknown  shifting  of  shoals,  and 
the  like." 

In  Fergusson  v.  Brent,  12  Md.  9,  71  Am. 
Dec.  583,  it  is  said:  "It  is  true  that  every 
'act  of  God'  is  an  inevitable  accident,  be- 
cause no  human  agency  can  resist  it;  but, 
because  it  is  so,  it  does  not  therefore  follow, 
in  the  sense  of  the  books,  that  every  inevi- 
table accident  is  an  act  of  God.  Damage 
done  by  lightning  is  an  inevitable  accident, 
and  also  an  act  of  God;  but  the  collision 
of  two  vessels  in  the  dark  is  an  inevitable 
accident,  but  not  an  act  of  God,  such  as  the' 
stroke  of  lightning,  nor  is  it  so  considered 
by  the  authorities." 

In  1  C^c.  758,  in  a  footnote,  it  is  said 
that  in  nvunerous  cases  the  courts  have  ex- 
pressed the  opinion  that  tiie  words,  "inevi- 
table accident"  and  "unavoidable  accident," 
are  exactly  equivalent  to  the  expression 
"act  of  God."  "This  is  not  strictly  true, 
however,  for,  while  every  act  of  God  is  an 
inevitable  accident,  every  inevitable  acci- 
dent is  not  an  act  of  God."  In  Blythe  v. 
Denver  &  R.  G.  R.  Co.  15  Colo.  333,  11 
L.R.A.  616,  22  Am.  St.  Rep.  403,  25  Pae. 
702,  it  is  said:  ".  .  .  There  is  a  legal 
distinction  between  'inevitable  accident'  and 
the  'act  of  God.' "  In  McKinley  v.  C.  Jutte 
&  Co.  230  Pa.  122,  79  AtL  244,  Ann.  Cas. 
1912A,  452,  it  is  remarked  that  "the  terma, 
'inevitable  casualty  or  accident'  and  'acts 
of  God,'  are  not  synonymous.  'Inevitable 
casualty'  is  a  broader  and  more  compre- 
hensive term  than  'act  of  God.' " 

In  Hale  v.  New  Jersey  Steam  Nav.  Co.  16 
Conn.  539,  39  Am.  Dec.  398,  it  is  said: 
"If  the  defendants  are  common  carriers,  the 
question  must  be  merely:  What  are  the 
liabilities  of  common  carriers?  The  answer 
is:  For  all  losses,  even  inevitable  accidents, 
except  they  arise  from  the  act  of  God  or 
the  public  enemy." 

These  cases  are  not  in  conflict  with  Smith 
V.  North  American  Transp.  &  Trading  Co. 
20  Wash.  680,  44  L.R.A.  557,  56  Pac.  372, 
5  Am.  Neg.  Rep.  738,  and  Bullock  v.  White 
Star  S.  S.  Co.  30  Wash.  448,  70  Pac.  1106. 
Nor  are  they  opposed  to  the  rule  announced 
in  The  Majestic,  cited  by  the  respondent, 
where  the  court  said:  "The  burden  in  this 
respect  is  on  the  carrier.  Clark  v.  Barn- 
well, 12  How.  272,  13  L.  ed.  985;  Western 
Transp.  Co.  v.  Downer,  11  Wall.  129,  20  L. 
ed.  160:  The  Edwin  I.  Morrison,  153  U.  S. 
199,  38  L.  ed.  688,  14  Sup.  Ct.  Rep.  823; 
The  Caledonia,  167  U.  S.  124,  39  L.  ed.  644, 
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13  Sup.  Ct.  Kep.  537.  The  act  of  God,  said 
Chancellor  Kent  (vol.  2,  p.  597),  means 
'inevitable  accident,  without  the  interven- 
tion of  man  and  public  enemies;'  and, 
again  (vol.  3,  p.  216),  that  'perils  of  the 
sea  denote  natural  accidents  peculiar  to 
that  element,  which  do  not  happen  by  the 
intervention  of  man,  nor  are  to  be  prevented 
by  human  prudence.  A  oaaua  fortuitut  was 
defined  in  the  civil  law  to  be,  quod  damno 
fatal*  oontingit,  euivia  diligentisaimo  possit 
contingere.  It  is  a  loss  happening  in  spite 
of  all  human  effort  and  sagacity.'  'Ibe 
words,  'perils  of  the  sea,'  may,  indeed,  have 
grown  to  have  a  broader  signification  than 
'the  act  of  God,'  but  that  is  unimportant 
here.  Judge  Shipman  in  the  court  of  ap- 
peals quotes  from  1  Parsons  on  Shipping, 
233,  the  definition  there  given  of  the  'act 
of  Grod,'  and  the  reason  for  it,  as  foUowB: 
'The  "act  of  God"  is  limited,  as  we  conceive, 
to  causes  in  which  no  man  has  any  agency 
whatever;  because  it  was  intended  never  to 
raise,  in  the  case  of  the  common  carrier,  the 
dangerous  and  difficult  question  whether  he 
actually  had  any  agency,  in  causing  the 
loss;  for,  if  this  were  possible,  he  should 
be  held.' " 

Nor  are  they  opposed  to  the  rule  an- 
nounced  in  New  Brunswick  S.  B.  Co.  v. 
'Xiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394, 
cited  by  the  respondent,  where  the  court 
said:  "By  the  act  of  God  is  meant  a  nat^ 
nral  necessity,  which  could  not  have  been 
occasioned  by  the  intervention  of  man,  but 
proceeds  from  physical  causes  alone,  such 
as  the  violence  of  the  winds  or  seas,  light- 
ning, or  other  natural  accident.  If  the  loss 
happen  by  the  wrongful  act  or  neglect  of 
a  third  person,  the  carrier  is  responsible, 
and  is  to  seek  redress  of  the  wrongdoer.  If 
divers  causes  concur  in  the  loss,  the  act  of 
God  being  one  but  not  the  immediate  or 
proximate  cause,  such  act  of  God  does  not 
discharge  the  carrier.  To  have  this  effect, 
it  must  be  one  exclusive  of  human  agency." 

The  facts  touching  the  cause  of  the  acci- 
dent are  these:  The  chief  engineer  testified: 
"I  know  she  struck  something  hard,  some- 
thing submerged,  and  broke  one  of  the 
blades,  and  put  everything  out  of  line. 
.  .  .  She  gave  a  sudden  stop  and  then 
Btarted  off.  .  .  .  Struck  something  sub- 
merged. I  don't  know  whether  it  was  a  log 
or  a  chunk  of  ice,  or  it  might  have  been  a 
rock."  The  master  of  the  ship  testified  that 
the  accident  happened  in  the  middle  of 
Frederick  Sound,  8  miles  from  land,  in 
about  12S  fathoms  of  water,  in  clear  weath- 
er, vrith  the  sea  "smooth  as  glass."  He  fur- 
ther said:  "I  felt  a  jar,  but  you  can  feel 
a  jar  when  a  ship  loses  a  blade.  It  might 
be  a  submerged  body;  it  probably  was;  I 
don't  know.  I  want  to  say  that  I  don't 
L.R.A.1916C. 


know.  I  just  felt  the  jar."  The  acci- 
dent happened  in  the  month  of  September, 
in  the  daytime.  It  was  stipulated  that  the 
chief  mate  would,  if  called  as  a  witness, 
testify  that  he  was  watch  officer  on  the 
bridge  at  the  time  of  the  accident,  and  that 
he  did  not  see  or  hear  of  any  floating  ob- 
jects at  or  near  that  time.  The  testimony 
does  not  show  whether  icebergs  were  to  be 
anticipated  at  the  time  and  place  of  the 
accident. 

This  is  far  from  showing  that  the  act 
could  not  have  happened  by  the  interven- 
tion of  man.  It  leaves  the  cause  of  the 
accident  to  speculation.  The  most  that 
can  be  said  is  that  it  may  have  been  caused 
by  an  "act  of  God,"  or  it  may  have  been 
caused  by  the  act  of  man.  We  are  not 
required  to  adopt  the  strict  rule  laid  down 
by  Judge  Shipman  and  quoted  in  the  ex- 
cerpt from  The  Majestic,  vie.,  that,  if  it 
were  possible  that  the  injury  was  caused  by 
the  act  of.  man,  the  respondent  -  should  be 
held.  Under  the  authorities,  it  is  at  least 
required  to  show  by  a  preponderance  of  the 
evidence  that  an  "act  of  God"  was  the  cause 
of  the  injury.  In  this  it  has  signally  failed. 
Kor  are  we  willing  to  adopt  the  respond- 
ent's view  that,  because  it  may  have  been 
an  inevitable  accident  or  casualty,  it  was 
an  "act  of  God." 

The  respondent  next  contends  that,  under 
the  charter  party,  the  appellant  was  ita  own 
insurer.  The  charter  party  is  not  suscepti- 
ble of  this  construction.  When  taken  as  an 
entirety,  the  view  is  compelling  that  the 
respondent  assiuned  responsibility  for  all 
injuries  sustained  to  the  vessel  not  caused 
by  "the  act  of  God  or  the  enemies  of  the 
United  States  of  America,"  and  not  "cov- 
ered by  insurance."  The  testimony  is  that 
the  appellant  procured  the  highest  and  best 
form  of  insurance  obtainable.  The  charter 
shows  that  it  was  clearly  in  the  minds  of 
the  parties  that  the  boat  might  sustain  an 
injury  not  covered  by  the  exception  clause 
and  not  covered  by  tiie  insurance.  The  re- 
sponsibility for  such  damages  was  assumed 
by  the  respondent.  While  it  is  true  the 
appellant  furnished  the  chief  engineer,  it  is 
also  true  that  the  respondent  assumed  con- 
trol of  the  vessel. 

It  is  also  argued  that  there  can  be  no 
recovery  without  proof  of  negligence  upon 
the  part  of  the  respondent,  because  it  is 
said  that  the  respondent  was  only  a  bailee. 
The  authorities  to  which  we  have  referred 
show  that  this  position  is  untenable.  More- 
over, if  we  assume  that  the  charter  party 
was  a  bailment,  the  respective  duties  are 
fixed  by  contract,  and  the  respondent's  lia- 
bility must  be  measured  by  that  instrument. 
Patterson  v.  Wenatchee  Canning  Co.  59 
Wash.  556,  110  Pac.  379.    In  that  case  we 
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said:  "A  special  contract  of  bailment  pre- 
vails against  general  principles  of  law  ap- 
plicable, in  the  absence  of  an  express  agree- 
ment." 

If  respondent  breached  its  contract,  it  is 
liable,  and  it  can  only  excuse  itself  from 
liability  by  showing  either  that  the  damages 
were  caused  by  an  act  of  God  or  covered  by 
the  insurance,  or  probably — but  this  is  not 
before  us  under  the  evidence — that  the  ap- 
pellant, had  it  exercised  reasonable  care, 
could  have  procured  insurance  which  would 
have  covered  the  damage.  The  evidence 
here,  however,  is  that  such  insurance  could 
not  have  been  obtained.  We  think,  under 
the  law  and  the  evidence,  the  appellant  is 
entitled  to  recover  the  damages  the  vessel 
sustained. 

The  case  will  be  remanded,  with  directions 
to  the  trial  court  to  ascertain  the  damage 
and  enter  judgment  for  the  amount  thereof. 

Crow,  Ch.  J.,  and  Kills,  Main,  and 
Cbadwlck,  JJ.,  concur. 

A  petition  for  rehearing  having  been 
granted,  the  following  Per  Curiam  re- 
sponse was  handed  down  on  October  9,  1014 
(143  Pac.  461): 

In  the  opinion  heretofore  filed  in  this  case 
we  said:  "The  case  will  be  remanded,  with 
directions  to  the  trial  court  to  ascertain 
the  damage  and  enter  judgment  for  the 
amount  thereof." 

A  petition  for  a  modification  of  the  judg- 
ment in  this  respect,  together  with  an 
answer,  are  now  on  file  in  this  court.  Upon 
a  mature  consideration  we  have  concluded 
to  modify  this  statement,  so  as  to  read: 
The  case  will  be  remanded,  with  directions 
to  the  trial  court,  to  enter  a  judgment  in 
favor  of  the  appellant  for  the  sum  of  $6,- 
642.89,  with  interest  at  the  legal  rate  from 
October  1,  1911. 


A»'EST   VIRGIMA   SVPREMK   COURT 
OF  APPE^UjS. 

P.    JONES,    Admr.,    etc.,    of    James    W. 
Jones,  Deceased, 

V. 

VIRGINIAN  RAILWAY  COMPANY,  Plff. 
in  Err. 

(_  W.  Va.  — ,  83  S.  E.  64.) 

Master  and  servant  ^  employee  In  rail- 
road yards  ^  care. 

1.  Knowing  the  dangers  incident  to  rail- 
road yards  in  the  nighttime,  where  cars  are 
continuously  in  motion  day  and  night,  an 
«nployee  who  uses  the  yards  in  the  course 

Headnotes  by  Ltnoh,  J. 
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of  his  employment  must  constantly  exercise 
sufficient  care  to  insure  his  own  personal 
safety,  and  not  rely  solely  on  signals  by 
bell,  whistle,  or  light j  and  if  injured  while 
therein  by  the  tender  of  a  reversed  engine, 
the  presence  of  which  he  was  at  the  time 
and  place  of  impact  anticipating,  but  who, 
when  hit,  was  observing  the  approach  of  a 
train  on  another  track,  which  he  knew  could 
not  barm  him,  he  cannot,  because  of  his  own 
negligence,  recover  for  the  injuries  inflicted. 
Under  such  circumstances,  the  only  duty  the 
master  owes  his  employee  is  to  exercise  rea- 
sonable care  for  his  personal  safety. 
Same  —  effect  of  negligence. 

2.  A  railroad  yard,  where  trains,  cars, 
and  engines  are  continuously  in  motion  to 
and  fro,  day  and  night,  on  the  interlacing 
tracks,  is  essentially  a  place  of  constant 
danger,  of  which  employees  are  duly  cog- 
nizant; and  duty  to  themselves  requires 
their  unremittent  care  and  prudence,  when 
using  the  yard,  to  observe  such  movements 
in  order  to  avoid  injury  to  themselves,  and, 
if  negligent,  they  cannot  recover,  though  no 
warning  by  bell  or  whistle  or  light  be  given 
of  such  movements. 

Same  —  contributory  negligence. 

3.  If  guilty  of  negligence  directly  con- 
tributing to  his  injury,  a  servant  cannot 
recover  from  the  master. 

Same  —  assumption  as  to  exercise  of 
care. 

4.  Employees  engaged  in  switching  cars 
and  engines  in  railroad  yards  may  reason- 
ably assume  that  coemployees,  familiar  with 
dangers  incident  thereto,  will,  when  using 
the  yards  for  their  own  convenience,  exer- 
cise necessary  and  reasonable  diligence  to 
protect  themselves  from  such  perils  as  may 
reasonably  be  expected  therein. 

Same  —  duty  of  master. 

5.  The  master  owes  no  duty  to  warn  em- 
ployees, by  bell,  whistle,  or  light,  of  dangers 
in  railroad  yards,  of  the  existence  of  which 
they  are  fully  cognizant,  as  they  owe  them- 
selves the  duty  of  constant  vigilance  to 
avoid  the  perils  incident  to  the  use  to  which 
such  yards  are  devoted. 

Same  —  assumption  of  risk. 

6.  One  who  engages  in  the  performance  of 
services  of  the  inherently  dangerous  charac- 
ter of  which  he  is  fully  aware  assumes  the 
risks    ordinarily    incident    thereto,    and    if 


Note.  —  As  to  duties  of  master  in  respect 
to  rules  prescribing  means  for  warning  em- 
ployees of  proximity  of  moving  trains  or 
cars,  see  note  to  Nolan  v.  New  York,  N.  H. 
*  H.  R.  Co.  43  L.R.A.  330.  As  to  right  of 
employee  to  rely  on  statute  requiring  signal 
to  be  given  by  train  approaching  crossing, 
see  note  to  Lopard  v.  Michigan  C.  R.  Co.  40 
L.R.A.(N.S.)  1106.  As  to  duty  of  railroad 
company  to  warn  watchman  or  flagman  of 
danger  from  passing  trains,  see  note  to 
Crume  v.  Louisville  &  N.  R.  Co.  48  L.R.A. 
(N.S.)  150.  As  to  duty  to  warn  trainman 
as  to  location  of  cars  seen  ahead  on  spurs 
near  track,  see  note  to  Stewart  v.  Nashville, 
C.  St.  L.  R.  Co.  47  L,R.A.(N.S.)  327. 
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negligent,  cannot  recover  for  injuries  in- 

flicted  while  so  engaged. 

Same  —  termination  of  relation. 

7.  The  relation  of  master  and  servant  is 
not  dissolved  by  mere  cessation  of  duties 
assigned,  but  continues  such  reasonable  time 
thereafter  as  will  afford  the  servant  op- 
portunity to  reach  a  place  of  safety  from 
perils  of  the  employment. 

(September  15,  1914.) 

ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  intes- 
tate, alleged  to  have  been  caused  by  defend- 
ant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  A.  Win^eld  and  Brofm, 
Jackson,  ft  Knight,  for  plaintiff  in  error: 

The  railway  company,  in  shifting  engines 
npon  its  yards,  is  under  no  obligation  to 
notify  the  employees,  familiar  with  the 
operation  of  the  yard,  of  the  approach  of 
the  engine,  but  is  entitled  to  ext  on  the  be- 
lief that  the  various  employees  in  the  yard, 
familiar  with  the  continuous  recurring 
movement  of  the  cars,  will  take  reasonable 
precautions  against  their  approach. 

Spicer  v.  Chesapeake  &  O.  R.  Co.  34  W. 
Va.  514,  11  L.R.A.  385,  12  S.  E.  653; 
Christy  v.  Chesapeake  &  0.  R.  Co.  36  W. 
Va.  117,  12  S.  E.  1111;  Melton  v.  Chesa 
peake  &  0.  R.  Co.  64  W.  Va.  168,  61  8.  E. 
39;  Huff  v.  Chesapeake  &0.  R.  Co.  48  W. 
Va.  46,  35  S.  E.  866,  7  Am.  Neg.  Rep.  675; 
Aerkfetz  v.  Humplireys,  145  U.  S.  418,  36 
Lw  ed.  768,  12  Sup.  Ct.  Rep.  835;  Elliott, 
Railroads,  §  1258;  Baltimore  tt,  O.  R.  Co.  v. 
I«e,  110  Va.  305,  66  S.  E.  61;  Norfolk  & 
W.  R.  Co.  v.  Belcher,  107  Va.  340,  58  S. 
E.  579;  Pittard  v.  Southern  R.  Co.  107 
Va.  1,  67  S.  E.  561;  Morris  v.  Boston  & 
M.  R.  Co.  184  Mass.  368,  68  N.  E.  680,  15 
Am.  Neg.  Rep.  81;  Connelley  v.  Pennsyl- 
vania R.  Co.  47  L.RJl.(N.S.)  867,  119  C. 
C.  A.  392,  201  Fed.  54;  Pennsylvania  R.  Co. 
V.  Wachter,  60  Md.  395. 

The  railroad  company  is  not  an  insurer 
of  the  safety  ot  its  employees  and  of  the 
eondition  of  its  equipment,  but  is  obliged  to 
use  only  ordinary  care. 

Oliver  v.  Ohio  River  R.  Co.  42  W.  Va.  703, 
26  S.  E.  444. 

A  proper  test  of  the  fellow  servant  rela- 
tion is  whether  the  negligence  of  one  is 
likely  to  inflict  injury  on  another.  This 
means  that  if  one  may  chance  to  be  hurt  by 
the  negligence  of  another,  he  is  deemed  to 
l>ave  contemplated  and  risked  that  chance ' 
when  he  entered  the  service,  and  that  they 
are  fellow  servants. 

Jackson  v.  Norfolk  &  W.  R.  Co.  43  W. 
Ta.  393,  46  L.R.A.  837,  27  S.  E.  278,  31  S. 
L.R.A.1916C. 


E.  258,  1  Am.  Neg.  Rep.  722;  Christy  v. 
Chesapeake  &  O.  R.  Co.  35  W.  Va.  117,  12 
S.  E.  nil ;  Beuhring  v.  Chesapeake  &  0.  R. 
Co.  37  W.  Va.  502,  16  S.  E.  437;  Kniceley 
V.  West  Virginia  Midland  R.  Co.  64  W.  Va. 
278,  17  L.R.A.(N.S.)  370,  61  S.  E.  811; 
Pennsylvania  R.  Co.  v.  Wachter,  60  Md. 
395. 

If  there  is  due  care  and  diligence  in 
choosing  and  obtaining  servants  to  receive 
and  transmit  necessary  orders  and  to  use 
necessary  appliances,  the  negligence  of  such 
servants  in  observing  such  rules  or  using 
such  appliances  is  a  risk  of  employment  that 
the  cocmployee  takes  when  he  enters  the 
service. 

Oliver  v.  Ohio  River  R.  Co.  42  W.  Va.  703, 
26  S.  E.  444;  Jackson  v.  Norfolk  &  W.  R. 
Co.  43  W.  Va.  393,  46  L.R.A.  337,  27  S. 
E.  278,  31  S.  E.  258,  1  Am.  Neg.  Rep.  722; 
Pennsylvania  R.  Co.  v.  Wachter,  60  Md. 
396. 

If  an  employee  wilfully  encounters  dan- 
gers which  are  known  to  him,  or  are  no-, 
torious  and  apparent,  the  employer  is  not 
responsible  for  the  injury  occasioned  there- 
by. 

Humphreys  ▼.  Newport  News  &  M.  Val- 
ley Co.  33  W.  Va.  135,  10  S.  E.  39. 

Employees  in  railroad  yards  must  take 
reasonable  precaution  for  their  own  safety. 

Aerkfetz  v.  Humphreys,  145  U,  S.  418,  36 
L.  ed.  758,  12  Sup.  Ct.  Rep.  835;  Jackson  v. 
Wheeling  Terminal  R.  Co.  65  W.  Va.  415,. 
64  S.  E.  460;  Humphreys  v.  Newport  News 
&  M.  Valley  Co.  supra. 

The  employee  assumes  all  the  risks  in- 
cident to  the  business  as  ordinarily  con- 
ducted, of  which  he  has  knowledge,  or  of 
which,  by  the  exercise  of  ordinary  care,  he 
may  acquire  knowledge;  whether  those 
risks  are  incident  to  the  appliances  or  to 
methods  of  the  work. 

Skidmore  v.  West  Virginia  &,  P.  R.  Co. 
41  W.  Va.  293,  23  S.  E.  713;  Oliver  v.  Ohio 
River  R.  Co.  42  W.  Va.  703,  26  S.  E.  444; 
Reese  v.  Wheeling  b  E.  G.  R.  Co.  42  W.  Va. 
333,  26  S.  E.  204;  Jackson  v.  Norfolk  & 
W.  R.  Co.  43  W.  Va.  393,  46  L.R.A.  337,  27 
S.  E.  278,  31  S.  E.  258,  1  Am.  Neg.  Rep. 
722;  Seldomridge  v.  Chesapeake  &  0.  R. 
Co.  46  W.  Va.  569,  33  S.  E.  293;  Pennsyl- 
vania R.  Co.  V.  Wachter,  60  Md.  396;  Berns 
V.  Gaston  Gas  Coal  Co.  27  W.  Va.  285,  55 
Am.  Rep.  304;  Davis  v.  Nuttallsburg  Coal 
&  Coke  Co.  34  W.  Va.  500,  12  S.  E.  539; 
Stewart  v.  Ohio  River  R.  Co.  40  W.  Va. 
188,  20  S.  E.  922;  Young  v.  West  Virginia 
C.  &  P.  R.  Co.  42  W.  Va.  112,  24  S.  E. 
615;  Smith  v.  United  Lumber  Co.  71  W.  Va. 
749,  77  S.  E.  330. 

The  servant  must  exercise  precautions 
commensurate  with  the  danger  of  the  situ- 
ation in  which  he  finds  himself. 
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Cawley  v.  Winifrede  R.  Co.  31/ W.  Va. 
116,  5  S.  E.  318;  Seldomridge  v.  Chesa- 
peake &  0.  R.  Co.  46  W.  Va.  569,  33  S.  E. 
293;  Stewart  v.  Ohio  River  R.  Co.  40  W. 
Va.  188,  20  S.  E.  922;  Knight  v.  Cooper, 
36  W.  Va.  232,  14  S.  E.  999;  Johnson  v. 
Chesapeake  &  0.  R.  Co.  38  W.  Va.  206, 
18  S.  E.  573. 

The  happening  of  an  accident  creates  no 
presumption  of  negligence. 

Stewart  v.  Ohio  River  R.  Co.  supra. 

Messrs.  Sanders  &  Crockett  and  John 

B.  Pendleton,  for  defendant  in  error: 
Where  ordinary  care  is  required,  the  back- 
ing of  a  train   in  the  nighttime   without 
lights  or  signals  or  warning  of  any  kind  is 
negligence. 

Melton  y.  Chesapeake  ft  O.  R.  Co.  71  W. 
Va.  701,  78  S.  E.  369;  Southern  R.  Co.  v. 
Tyree,  114  Va.  318,  76  S.  E.  341 ;  Southern 
R.  Co.  V.  Darnell,  114  Va.  ,312,  76  S.  E. 
291 ;   Hammett  v.  Southern  R.  Co.  157  N. 

C.  322,  72  S.  E.  1077;  Schulz  t.  Chicago,  M. 
&  St.  P.  R.  Co.  57  Minn.  271,  59  N.  W.  192; 
Purnell  v.  Raleigh  &  G.  R.  Co.  122  K.  C. 
832,  29  8.  E.  953;  Heavener  v.  North  Caro- 
lina R.  Co.  141  N.  C.  245,  53  S.  E.  513; 
Zachary  ▼.  North  Carolina  R.  Co.  156  N.  C. 
496,  72  S.  E.  858;  Erickson  t.  St.  Paul  & 

D.  R.  Co.  41  Minn.  500,  5  L.R.A.  786,  43 
N.  W.  332;  Promer  v.  Milwaukee,  L.  8.  & 
W.  R.  Co.  90  Wis.  216,  48  Am.  St.  Rep. 
905,  63  N.  W.  90;  23  Am.  &  Eng.  Enc.  Law, 
757;  Central  R.  Co.  v.  Colasurdo,  113  C. 
C.  A.  379,  192  Fed.  901. 

The  precaution  must  suit  the  circum- 
stances and  be  adequate  under  the  circum- 
stances. 

Bowles  V.  Chesapeake  &  O.  R.  Co.  61  W. 
Va.  272,  57  S.  E.  131;  Melton  v.  Chesapeake 
*  O.  R.  Co.  71  W.  Va.  701,  78  S.  E.  369. 

The  duty  to  furnish  reasonably  safe  ma- 
chinery and  appliances,  and  keep  them  so, 
and  a  reasonably  safe  place  to  work,  which 
includes  a  reasonably  safe  way  to  and  from 
work,  are  nonassignable  duties  of  the  mas- 
ter, and  a  violation  of  them  by  the  master, 
or  by  its  servant  to  whom  the  discbarge  of 
them  is  delegated,  renders  the  master  lia- 
ble. 

Jackson  v.  Norfolk  &  W.  R.  Co.  43  W.  Va. 
380,  46  L.R.A.  337,  27  S.  E.  278,  31  S.  E. 
258,  1  Am.  Neg.  Rep.  722;  Madden  v. 
Chesapeake  &  O.  R.  Co.  28  W.  Va.  610,  67 
Am.  Rep.  695;  Flannegan  ▼.  Chesapeake  & 
0.  R.  Co.  40  W.  Va.  436,  62  Am.  St.  Rep. 
896,  21  S.  E.  1028;  Goshom  v.  Wheeling 
Mold  &  Foundry  Co.  65  W.  Va.  250,  64  S. 

E.  22;  Myers  y.  Concord  Lumber  Co.  129 
N.  C.  252,  39  S.  E.  960;  Kelly  t.  Yadkin 
River  Power  Co.  160  N.  C.  283,  76  S.  E. 
261. 

The  servant  does  not  assume  the  risk  of 
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defective  machinery  or  aji  unsafe  place  to 
work,  or  way  to  get  to  and  from  work. 

Goshorn  v.  Wheeling  Mold  &  Foundry  Co. 
65  W.  Va.  250,  64  S.  E.  22. 

Where  the  servant  uses  his  faculties  of 
seeing  and  hearing,  and  they  do  not  dis- 
close the  danger,  there  can  be  no  contribu- 
tory negligence. 

Melton  v.  Chesapeake  k  0.  R.  Co.  71  W. 
Va.  701,  78  S.  E.  369. 

Defendant  was  bound  to  exercise  a  higher 
degree  of  care  for  the  protection  of  plain- 
tifTs  decedent  than  for  the  protection  of 
its  "yard  employees,"  in  the  movement  of 
its  trains  on  the  yard. 

Southern  R.  Co.  v.  Darnell,  114  Va,  312, 
76  S.  E.  291. 

Lynch,  J.,  delivered  the  opinion  of  the 
court: 

To  a  judgment  in  favor  of  plaintiff  the 
defendant  obtained  a  writ  of  error.  James 
W.  Jones,  the  plaintiff's  son  and  intestate, 
was  struck  by  the  tender  of  a  moving  engine 
and  killed  in  the  yards  of  the  defendant 
company.  He  was  a  brakeman  on  a  coal 
train  drawn  by  engine  434  from  Page  to 
Princeton,  where  it  arrived  between  3  and 
4  o'clock  A.  M.  January  23,  1912.  At  the 
west  end  of  the  yard  the  train  crew,  hav- 
ing served  sixteen  consecutive  hours,  was 
necessarily  relieved  from  further  duty,  and 
the  yard  crew  took  the  train  in  charge,  and, 
after  placing  the  cars  composing  it  upon 
one  or  more  of  the  fourteen  interlacing 
tracks  and  connecting  switches,  as  required 
by  the  rules  of  the  company,  shifted  the 
engine  onto  the  main  line  at  the  opposite 
end  of  the  yard,  in  process  of  delivery  to 
the  roundhouse  for  inspection  and  repairs. 
While  backing  westward  on  the  main  line 
towards  the  roundhouse,  in  the  usual  man- 
ner and  according  to  tiie  customary  pro- 
cedure, the  tender  collided  with  and  killed 
Jones  and  seriously  injured  Easter,  also  a 
brakeman,  and  at  the  time  of  the  injury 
Jones's  companion.  Jones  and  Easter  left 
the  train  at  the  west  end  of  the  yard,  but, 
as  it  passed,  caught  the  caboose  and  rode 
on  it  until  it  reached  its  place  of  lodgment 
on  the  inner  eighth  track  from  the  main 
line,  when,  having  washed  and  changed  their 
clothing,  as  was  the  custom,  according  to 
Easter,  they  started  on  foot  across  inter- 
vening tracks  towards  the  main  line  and 
in  the  direction  of  the  passenger  depot.  For 
eighteen  months  both  of  them  had  been  in 
defendant's  employment,  much  of  the  time 
as  brakemen.  They  knew  the  yards  were 
necessarily  dangerous;  that  they  were  in 
continuous  use,  day  and  night;  that  cars 
and  engines  were  constantly  in  motion, 
shifting  and  switching  incessantly  on  all 
parts  of  the  large  yard;  that  cuts  of  ears 


Digitized  by 


Google 


JONES  T.  VIRGINIAN  R.  CO. 


431 


were  to  be  found  at  different  parts  thereof, 
and  that  the  custom  was  to  disconnect  the 
engines  from  the  incoming  coal  trains  in 
some  part  of  the  yard,  shift  them  from 
trade  to  track  until  they  reached  the  main 
line,  and  thence  to  run  over  that  line  to 
the  roundhouse.  Their  familiarity  with 
these  conditions,  customs,  and  procedure  is 
abundantly  established  by  proof,  if  proof 
were  necessary  for  that  purpose.  In  fact, 
Easter  admits  he  and  Jones  anticipated  the 
appearance  of  the  engine  and  tender  on  the 
main  line  at  the  time  he  and  Jones  reached 
it;  for  he  says  immediately  before  the  col- 
lision they  looked  for  the  engine  at  that 
point,  but  did  not  see  or  hear  it. 

As  a  basis  for  recovery,  the  second  count 
of  the  declaration,  on  the  averments  of 
which  plaintiff  seems  to  rely,  avers  defend- 
ant's duty  required  it  to  sound  a  bell  or 
whistle  and  keep  a  light  on  the .  forward 
end  of  the  advancing  engine  and  tender,  and 
that,  as  a  result  of  its  failure  to  observe 
these  legal  requirements,  Jones  was  run 
over  and  killed.  By  defendant's  demurrer 
and  plea,  we  are  directly  confronted  with 
the  inquiry  whether,  under  the  circum- 
stances of  this  case,  a  breach  of  the  duty 
averred  is,  in  the  absence  of  statutory  re- 
quirements, such  negligence  on  the  part  of 
the  defendant  as  will  sustain  the  judgment 
complained  of. 

Repeatedly  have  this  and  other  courts 
held  that  the  duty  imposed  by  statute  to 
sound  a  bell  or  whistle  when  approaching 
a  public  crossing  does  not  require  a  rail- 
road company  to  give  such  warning  else- 
where than  at  the  places  so  designated,  be- 
cause they  are  not  intended  to  afford  pro- 
tection to  employees  of  the  operating  com- 
pany, but  to  persons  who  of  right  may  use 
the  railroad  tracks  as  parts  of  the  public 
highway.  "The  statute  (Code  chap.  54, 
§  61  [1913,  §  2971])  requiring  the  bell  to 
be  rung  or  a  whistle  to  be  blown  at  cross- 
ings is  designed  for  those  passing  over  the 
track  at  such  crossings,  not  for  those  using 
the  track  elsewhere  for  their  convenience 
as  a  footpath."  Spicer  v.  Chesapeake  &  O. 
R.  Co.  34  W.  Va.  514,  11  L.R.A.  385,  12  S. 
E.  553.  As  stated  in  the  opinion,  Spicer 
was  an  employee,  though  perhaps  not  then 
engaged  in  the  performance  of  the  duties 
assigned  to  him.  "Yet  he  was  fully  aware 
of  the  deadly  and  dangerous  character  of 
the  yard  wherein  he  was  walking  when  hit 
and  killed."  The  same  holding  is  found 
in  Huff  V.  Chesapeake  &  O.  R.  Co.  48  W. 
Va.  45,  35  S.  E.  886.  Though  in  Melton  v. 
Chesapeake  &  O.  R.  Co.  64  W.  Va.  168,  61 
S.  E.  39,  the  person  injured  was  a  tres- 
passer, the  court  said:  "Signals  or  lights 
or  watchmen  are  not  required  on  a  back- 1 
ing  train  elsewhere  than  at  public  crossings, 
L..R.A.1915C. 


to   warn   trespassers   using   the   track   for 
their  own  convenience  as  a  footpath." 

A  railroad  yard,  with  numerous  tracks 
connected  by  switches,  is  essentially  a  place 
of  danger,  even  in  the  daytime.  Therein 
trains  and  engines  are  in  constant  mo- 
tion at  all  times  during  the  day.  Of  the 
dangers  incident  to  the  .use  of  the  yards  for 
railroad  purposes,  no  one  is  better  ad- 
vised than  the  employees  whose  duty  re- 
quires them  to  be  in  or  about  the  yard,  or 
to  pass  through  or  over  it.  They  know  the 
danger,  and  that  their  safety  therein  de- 
pends more  upon  their  own  watchful  care 
and  prudence  than  upon  the  blowing  of  a 
whistle,  the  sounding  of  a  bell,  or  the  pres- 
ence of  a  light  on  or  about  any  part  of  the 
car.  And  we  find  in  Norfolk  &  W.  R.  Co. 
V.  Belcher,  107  Va.  340,  58  S.  E.  579:  "A 
railroad  company  does  not  owe  to  its  em- 
ployees engaged  on  its  yards,  over  which 
engines  are  constantly  moving,  the  duty  of 
sounding  whistles,  ringing  bells,  or  keeping 
a  constant  lookout  to  warn  them  of  dangers 
of  which  they  already  have  knowledge. 
Such  employees  are  exposed  to  more  than 
ordinary  peril,  and  should  be  on  the  alert 
and  vigilant  to  guard  against  injuries  from 
the  movement  of  engines  and  cars  always  to 
be  expected.  Those  in  charge  of  switching 
engines  on  a  yard  have  the  right  to  assume 
that  employees  on  the  yard,  who  are  fa- 
miliar with  the  dangers  of  the  place,  will 
look  out  for  themselves,  and  will  not  fail 
to  leave  a  place  of  danger  in  time  to  avoid 
injury.  There  can  be  no  recovery  by  an 
employee  on  a  yard  who  negligently  steps 
onto  a  track  on  which  a  switching  engine 
and  cars  are  moving  in  his  direction,  and 
who  is  there  injured  by  the  cars  in  conse- 
quence of  inattention  to  his  surroundings." 

So,  in  Pittard  v.  Southern  Co.  107  Va.  1, 
57  S.  E.  561,  it  is  said:  "A  railroad  yard 
is  a  place  of  ceaseless  activity,  where  cars 
are  being  shifted  and  engines  moved,  and 
those  engaged  therein  are  exposed  to  more 
than  ordinary  danger,  and  should  be  alert 
to  guard  against  such  dangers.  The  sound- 
ing of  whistles  and  the  ringing  of  bells  at 
such  places  is  not  essential  for  the  protec- 
tion of  employees,  but  would  tend  to  in- 
crease the  confusion.  In  the  case  at  bar 
an  employee  was  killed  in  a  railroad  yard, 
but  the  evidence  fails  to  establish  negligence 
on  the  part  of  the  company." 

Likewise,  in  Baltimore  &  O.  R.  Co.  v. 
Lee,  110  Va.  305,  66  S.  E.  51,  it  is  said: 
"It  is  unnecessary  to  ring  a  bell,  sound  a 
whistle,  or  display  a  light  in  order  to  give 
employees  on  a  railroad  yard  warning  of 
dangers  with  which  they  are  already  ac- 
quainted, and  of  which  they  have  knowl- 


So,  it  is  held  in  Aerkfetz  v.  Humphreys, 
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145  U.  S.  418,  36  L.  ed.  758,  12  Sup.  Ct. 
Rep.  835,  that  a  track  repairer  who  was  in- 
jured while  in  the  discharge  of  his  duties 
in  the  station  yard  must  take  care  and  exer- 
cise diligence  to  avoid  accidents  from  trains, 
and  the  duty  of  the  company  to  him  is  not 
measured  by  its  obligation  to  a  passenger 
when  on  or  crossing  the  tracks,  except  for 
wanton  and  wilful  negligence.  In  the  opin- 
ion it  is  said:  "The  ringing  of  bells  and  the 
sounding  of  whistles  on  trains  going  and 
coming,  and  switch  engines  moving  for- 
wards and  backwards,  would  have  simply 
tended  to  confusion.  The  person  in  direct 
charge  had  a  right  to  act  on  the  belief  that 
the  various  employees  in  the  yard,  familiar 
with  the  continuously  recurring  movements 
of  the  cars,  would  take  reasonable  precau- 
tion against  their  approach."  Biccio  v. 
New  York,  N.  H.  &  H.  R.  Co.  1«9  Mass.  358, 
75  N.  E.  704,  19  Am.  Neg.  Rep.  277. 

In  Crowe  v.  New  York  C.  *  H.  R.  R.  Co. 
70  Hun,  37,  23  N.  Y.  Supp.  1100,  plaintiff 
was  injured  while  engaged  in  the  yards 
of  the  company  in  the  nighttime  in  repair- 
ing one  of  the  forty  or  more  tracks  therein. 
The  car  which  caused  the  injury  had  no 
light  on  it,  and  no  ndtice  was  given  of  its 
approach.  But  plaintiff  knew  that  cars 
might  be  expected  at  any  moment,  that  it 
was  not  customary  to  give  any  warning  of 
their  approach,  and  that  it  required  con- 
stant watchfulness  and  vigilance  to  avoid 
collisions;  and  it  was  held  that  a  railroad 
company  is  not  negligent  in  not  requiring 
lights  to  be  placed  on  all  cars  moving  in  the 
yards  for  the  protection  of  employees,  since 
to  do  so  would  require  so  many  men  and 
lanterns  and  so  much  time  m  to  be  im- 
practicable. In  the  opinion  the  court  said: 
"Great  care  and  precaution  are  required 
on  the  part  of  railroad  companies  when  they 
are  moving  cars  in  places  where  the  general 
public  have  a  right  to  pass;  .  .  .  but  a 
different  rule  obtains  in  the  companies' 
yards,  where  cars  are  being  distributed  and 
trains  made  up.  The  employees  about  such 
yards  understand  the  situation.  They  know 
.  .  .  that  cars  frequently  pass  along 
without  notice  of  their  approach;  and  they 
assume  the  risks  incident  to  the  business 
as  thus  conducted." 

In  determining  the  liability  of  railroad 
companies  for  injuries  to  their  employees 
while  actively  engaged  in  their  employment, 
stress  is  ordinarily  laid  on  the  knowledge 
of  the  custom  prevailing  in  the  yards  in 
the  handling  and  movement  of  trains.  As 
held  in  Schaible  v.  Lake  Shore  &  M.  S.  R. 
Co.  97  Mich.  318,  21  L.R.A.  660,  66  N.  W. 
565,  it  is  the  duty  of  a  section  hand  who  is 
at  work  at  a  side  track  in  the  yard  of  a 
railroad  company,  who  knows  it  is  custo- 
mary to  shunt  or  kick  cars  along  the  track 
L.R.A.1915C. 


in  the  yards  unattended  for  the  purpose  of 
making  up  trains,  and  that  cars  have  just 
been  run  onto  the  track  where  he  is  at  work, 
to  keep  a  lookout  for  moving  cars,  and  if 
he  fails  so  to  do,  and  is  injured  by  a  car 
coming  down  upon  him  unattended,  he  ii> 
guilty  of  such  contributory  negligence  as 
will  bar  recovery. 

A  trackman  who  has  had  experience  and 
is  familiar  with  the  operation  of  trains,  and 
who  knows  that  both  extra  and  special 
trains  frequently  run  over  the  road,  must 
keep  a  lookout  so  far  as  practicable  for  all 
trains.  Hoffard  v.  Illinois  C.  R.  Co.  138 
Iowa,  543,  16  L.R.A.(N.S.)  797,  110  N.  W. 
446;  Olson  v.  St.  Paul,  M.  &  M.  R.  Co.  38 
Minn.  117,  35  N.  W.  866;  Pennsylvania  R. 
Co.  V.  Wachter,  60  Md.  395;  Connelley  v. 
Pennsylvania  R.  Co.  47  L.R.A.(N.S.)  867, 
119  C.  C.  A.  392,  201  Fed.  64;  Norfolk  & 
W.  R.  Co.  V.  Gesswine,  75  C.  C.  A.  214,  144 
Fed.  66.  One  whose  duty  it  is  to  repair 
tracks  at  a  crossing  and  to  keep  them  free 
from  accumulation  of  dirt,  and  who  knows 
that  engines  and  cars  are  almost  constantly 
passing,  is  negligent  if  he  fails  to  use  his 
senses,  and  relies  wholly  on  warnings  by 
bell  on  approaching  engines.  Columbus,  H. 
V.  ft  T.  R.  Co.  V.  Burns,  9  Ohio  C.  C.  276, 
4  Ohio  C.  D.  21.  Where,  aa  in  this  case, 
plaintiff  is  familiar  with  the  usages  and 
dangers  of  a  switch  yard,  and  steps  upon 
a  track  on  which  he  may  and  does  antici- 
pate the  presence  of  a  moving  train  or 
engine  at  any  time,  and  fails  to  look  or 
listen,  he  cannot  recover  for  injuries  sus- 
tained, any  more  than  a  traveler  upon  a 
highway  who  fails  to  look  and  listen  before 
he  attempts  to  eross  the  track  at  a  public 
crossing.  Loring  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  128  Mo.  359,  31  8.  W.  6. 

In  Connelley  v.  Pennsylvania  R.  Co.  47 
L.R.A.(N.S.)  867,  119  C.  C.  A.  392,  201 
Fed.  64,  right  of  recovery  for  the  killing  of 
a  trackwalker  who,  while  diligently  engaged 
and  al>out  to  complete  the  performance  of 
his  usual  duties,  was  so  enveloped  with 
steam  emitted  from  an  engine  on  a  near-by 
track  that  he  could  not  be  seen  from  the 
engine  which  caused  his  death,  was  denied. 
While  the  brakeman  on  the  engine  kept  a 
lookout,  no  bell  was  rung  or  whistle  sound- 
ed, and  a  light  would  not  have  afforded  any 
warning.  The  court  said  where  the  occu- 
pation is  one  of  constant  peril,  "the  duty 
of  self-preservation  has  to  rest  on  them 
[the  employees],  for  no  adequate  protection, 
other  than  self-protection,  can  be  afforded 
them." 

So,  in  Norfolk  &  W.  R.  Co.  v.  Gesswine, 
supra,  the  court,  Judge  Lurton  delivering 
the  opinion,  held  that,  if  section  men  "are 
hurt  while  the  trains  are  being  managed 
and  operated  in  the  usual  and  ordinary  way. 


Digitized  by 


Google 


JONES  T.  VIRGIKIAN  R.  CO. 


433 


they  can  have  no  just  ground  of  complaint," 
on  the  theory  of  the  aBSumption  of  f^e  risks 
incident  to  all  hazardous  employments. 
See  also  Bancroft  v.  Boston  ft  M.  H.  Co.  67 
N.  H.  466,  30  Atl.  409;  Morris  v.  Boston  & 
M.  R.  Co.  184  Mass.  368,  68  N.  E.  680,  15 
Am.  N^.  Rep.  81;  Carlson  ▼.  Cincinnati,  S. 
ft  M.  R.  Co.  120  Mich.  481,  79  N.  W.  688; 
International  ft  6.  N.  R.  Co.  t.  Hester,  64 
Te.x.  401;  Riccio  t.  New  York,  N.  H.  ft  H, 
R.  Co.  189  Mass.  358,  76  N.  E.  704;  More- 
head  T.  Yazoo  ft  M.  Valley  R.  Co.  84  Miss. 
112,  36  So.  161. 

Was  decedent  guilty  of  contributory  negli- 
gence? A  moment  before  the  impact  of  the 
tender,  Easter  says,  he  and  Jones  were  ob- 
serving the  second  incoming  coal  train 
drawn  by  engine  503,  and  which  at  the  time 
was  a  short  distance  from  the  place  of  in- 
jury, and  in  front  of  which  they  passed 
onto  the  main  track,  when. they  were  hit  by 
the  tender  of  engine  434.  They  knew  train 
603  was  following  them  from  Page,  and 
that  it  would  reach  the  yards  about  the 
time  of  its  actual  approach.  They  evi- 
dently did  not  stop  until  503  passed  on 
track  No.  3,  for  but  an  instant  afterward 
they  were  struck  by  434,  then  on  the  main 
line.  He  says  they  looked  and  listened  for 
it,  but  did  not  see  or  hear  it.  But  it  is 
proper  to  infer  that  they  looked  and  listened 
casually  only;  for  it  is  apparent  from  the 
testimony  of  Easter  that  they  simply  turned 
their  heads  in  the  direction  from  which  they 
expected  it.  But  the  engine  driver  on  the 
incoming  train  saw  both  Easter  and  Jones, 
and  the  engine  which  struck  them.  He  saw 
them  and  the  engine  by  aid  of  lights  at  and 
near  the  depot,  all  of  which  were  then  burn- 
ing as  usual,  but  none  of  which  was  ob- 
served by  Easter,  if  his  statement  is  to  be 
believed. 

Both  Jones  and  Easter  carried  lanterns 
furnished  by  defendant.  There  was  the  usu- 
al headlight  on  engine  603.  True,  they 
Bay  the  night  was  dark,  and  that  a  cut 
of  cars  was  standing  on  track  No.  2,  about 
30  feet  from  them,  in  the  direction  from 
which  the  engine  and  tender  were  approach- 
ing. The  darkness,  however,  added  addi- 
tional emphasis  to  the  necessity  for  the 
exercise  of  care  on  their  part.  But,  as  stat- 
ed, both  of  them  were  intently  observing 
the  movements  of  the  incoming  coal  train, 
on  which  Easter's  brother  was  employed  as 
a  brakeman.  Their  effort  to  observe  the 
engine  and  tender  was,  judging  from  tb .'  tes- 
timony of  Easter  himself,  merely  perfunc- 
tory. 

To  use  his  own  language,  Easter  says, 
in  answer  to  the  question: 

You  said  that  when  you  got  approximate- 
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ly  to  the  main  line  track  you  thought  you 
heard  a  train  coming  up  behind  you? 

Yes,  sir;  we  heard  a  train  coming  up 
from  the  west. 

You  were  standing  at  that  time  about  on 
the  main  line  track? 

No;  we  were  walking  along,  when  we 
heard  this  train,  crossing  the  tracks;  and 
we  heard  the  train  when  we  were  reaching 
something  near  the  main  line, — we  heard 
the  train  coming  in  from  the  west. 

And  you  were  looking  down  towards  the 
west  at  that  train? 

We  turned  to  look  at  this  train  coming 
in  from  the  west.  We  were  walking  along. 
I  guess  we  kinder  checked  up  when  we 
turned  to  look  at  this  train. 

And  at  the  time  you  were  struck  you  were 
looking  to  the  west? 

Yes,  sir. 

Weren't  you  expecting  that  train  in  from 
the  west? 

Yes;  I  knew  it  was  following  us.  Yes, 
sir. 

If,  as  he  says,  he  and  Jones  were  looking 
westward  at  the  incoming  coal  train  when 
struck  by  the  tender  coming  from  the  east 
on  the  main  line,  they  must  then  have  been 
either  on  or  in  the  act  of  going  onto  the 
main  line,  having  passed  in  front  of  603  at 
the  instant  of  impact  with  the  tender  on 
engine  434.  How,  then,  could  it  be  possible 
that,  with  the  headlight  on  503  and  the 
electric  lights  near  the  depot,  though  the 
latter  may  have  been,  as  Easter  says  they 
were,  400  feet  distant,  and  with  burning 
lanterns  in  their  hands,  Easter  and  Jones 
failed  to  observe  the  oncoming  engine  and 
tender  on  the  main  line?  It  is  not  readily 
conceivable,  even  admitting  that  the  night 
was  densely  dark.  The  fireman  on  503  saw 
them  and  the  engine  by  means  of  the  depot 
lights,  though  much  farther  from  them  than 
were  Jones  and  Easter.  But  it  is  argued 
that  a  cut  of  cars  standing  some  26  or  30 
feet  distant  obstructed  the  lights.  Easter, 
however,  says  he  saw  no  lights  at  the  depot 
or  elsewhere.  But  the  fact  that  he  was  in- 
jured at  the  same  time,  to  recover  for 
which  he  has  also  sued,  may  have  prevent- 
ed his  seeing  what  others  plainly  saw.  It 
may  be  argued,  however,  to  the  contrary, 
that,  if  by  means  of  these  lights  opportu- 
nity was  afforded  Easter  and  Jones  to  see 
the  engine,  the  crew  in  charge  of  it  had 
the  same  opportunity  of  seeing  them.  But 
it  is  clearly  shown  the  engineer  and  fire- 
man occupied  positions  on  the  side  oppo- 
site that  from  which  Jones  and  Easter 
approached  the  main  line,  and  Were  not 
aware  of  their  presence  near  the  track  on 
which  the  engine  was  moving  towards  the 
roundhouse. 
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Under  these  circumstances,  is  not  the 
inference  unavoidable  that  the  accident 
would  not  have  occurred,  had  the  two  men 
injured  been  as  intent  on  looking  for  the 
engine  whose  movements  they  could  antic- 
ipate, with  the  custom  of  yard  in  mind 
of  which  they  were  fully  cognizant,  and 
whose  movements  they  knew  would  soon 
bring  it  on  the  main  linr  they  were  about 
to  cross,  and  which  movements  did  bring 
it  there,  as  they  were  observing  the  move- 
ments of  train  503  ?  For,  as  Easter  admits, 
we  repeat,  at  the  very  instant  of  the  im- 
pact they  were  engaged  in  looking  at  the 
train  coming  from  the  west  on  the  third 
track  from  the  main  line,  while  the  engine 
was  on  the  main  line,  both  of  them  pro- 
ceeding in  the  same  direction.  Under  these 
circumstances,  we  think  the  negligence  of 
Jones  obviously  precludes  recovery,  even 
conceding  defendant's  duty  required  the 
sounding  of  bell  or  whistle  and  the  display 
of  a  light  on  the  tender,  none  of  which 
according  to  the  authorities  cited,  was  re- 
quired. 

Conceding  the  relation  between  Jones  and 
the  railway  company  at  the  moment  of  the 
injury,  to  have  been  that  of  master  aiui 
servant,  as  under  the  authority  of  Kinney 
V.  Baltimore  &  0.  Employees  Relief  Asso.  35 
W.  Va.  385,  15  L.R.A.  142,  14  S.  E.  8,  it 
really  was,  the  conclusion  necessarily  fol- 
lows, under  the  repeated  decisions  of  this 
court,  that  Jones  and  those  in  charge  of 
engine  434  when  the  collision  occurred  were 
fellow  servants.  If  so,  then  for  another  rea- 
son there  was  no  liability  on  the  company 
by  reason  of  the  absence  of  the  light,  if  re- 
quired by  the  company's  rules.  For,  con- 
ceding that  the  rules  prescribed  required 
lights  on  the  tender,  and  that  no  light  was 
there,  yet  if  the  injury  was  inflicted  by 
reason  of  the  negligence  of  a  fellow  servant, 
the  employee  cannot  recover  therefor,  as 
held  in  the  following  cases:  Hoover  v. 
Beach  Creek  R.  Co.  164  Pa.  362,  26  Atl.  315, 
where  a  train  crew  failed  to  give  proper 
signals  to  a  train  following  it,  the  first 
train  having  broken  in  two,  causing  a  col- 
lision; Jenkins  v.  Richmond  &  D.  R.  Co. 
39  S.  C.  507,  39  Am.  St.  Rep.  750,  18  S. 
E.  182;  Greenwald  v.  Marquette,  H.  &  O. 
R.  Co.  49  Mich.  197,  13  N.  W.  517,  where 
fireman  omitted  to  sound  the  bell  or  whistle 
as  required;  Jackson  v.  Norfolk  &  W.  R. 
Co.  43  W.  Va.  380,  46  L.R.A.  337,  27  S. 
E.  278,  31  S.  E.  258,  1  Am.  Neg.  Rep.  722, 
where  conductor  injured  brakeman  by  his 
negligence  in  signaling  to  back  up  train; 
Niles  T.  New  York  C.  &  H.  R.  R.  Co.  13  App. 
Div.  649,  43  N.  Y.  Supp.  734,  where 
engineer  ran  his  train  past  a  block  signal, 
so  that  it  came  into  collision  with  another 
L.R.A.1915C. 


standing  on  the  track;  Pittsburgh,  0.  ft 
St.  L.  R.  Co.  V.  Henderson,  37  Ohio  St.  649, 
where  trainmen  were  injured  through  col- 
lision resulting  from  negligence  of  employee 
whose,  duty  required  him  to  flag  an  ap- 
proaching train;  Ford  v.  Lake  Shore  &.  M. 
S.  R.  Co.  117  N.  Y.  638,  22  N.  E.  946,  where 
employees  disregarded  rules  regulating  load- 
ing of  cars;  Byrnes  v.  New  York,  L.  E. 
4  W.  R.  Co.  113  N.  Y.  251,  4  L.R.A.  151, 
21  N.  E.  50,  where  the  injury  was  caused 
by  the  negligence  of  employees  in  making 
inspection  of  loaded  cars  as  required  by  the 
company's  rules;  Rutledge  ▼.  Missouri  P. 
R.  Co.  123  Mo.  121,  24  S.  W.  1063,  27  8. 
W.  327,  where  brakeman  was  injured  by  a 
sudden  check  in  movements  of  the  car  by 
a  signal  given  contrary  to  the  custom  and 
use;  Denver  &  R.  G.  R.  Co.  v.  Sipes,  26 
Colo.  17,  65  Pac.  1093,  6  Am.  Neg.  Rep. 
305,  where  the  injury  was  occasioned  by  the 
conductor's  negligence  in  failing  to  observe 
a  rule  of  the  company  with  respect  to  clos- 
ing switches;  Northern  P.  R.  Co.  v.  Poirier, 
167  U.  S.  48,  42  L.  ed.  72,  17  Sup.  Ct.  Rep. 
741,  1  Am.  Neg.  Rep.  751,  where  collision 
was  caused  by  the  conductor's  disregard  of 
rule  as  to  running  of  train  closely  behind 
another;  Davis  v.  Staten  Island  Rapid 
Transit  R.  Co.  1  App.  Div.  178,  37  N.  Y. 
Supp.  157,  where  brakeman  was  injured  by 
a  switch  left  open  by  the  conductor ;  Moeller 
V.  Delaware,  L.  &  W.  R.  Co.  13  App.  Div. 
467,  43  N.  Y.  Supp.  603,  1  Am.  Neg.  Rep. 
603,  where  car  repairer  was  injured  by  fel- 
low servant's  failure  to  put  out  signal  flag; 
Enright  V.  Toledo,  A.  A.  &  N.  M.  R.  Co.  93 
Mich.  409,  63  N.  W.  536,  where  the  engineer 
disregarded  rule  requiring  freight  train? 
to  approach  stations  under  full  control; 
Peterson  v.  Chicago  &  N.  W.  R.  Co.  67  Mich. 
102,  11  Am.  St.  Rep.  564,  34  N.  W.  260, 
where  the  signal  flag  was  not  placed  as  re- 
quired by  rules  to  protect  car  repairers; 
Renfro  v.  Chicago,  R.  I.  &  P.  R.  Co.  86  Mo. 
302,  to  same  effect;  Whalen  v.  Michigan 
C.  R.  Co.  114  Mich.  512,  72  N.  W.  323, 
where  the  injury  was  caused  by  the  failure 
to  pull  automatic  cord  when  brakes  wt-re 
whistled  for ;  Lundquist  v.  Duluth  Street  R. 
Co.  65  Minn.  387,  67  N.  W.  1006,  where 
warning  was  not  given  as  prescribed  by 
rules;  Wright  v.  Southern  R.  Co.  (C.  C.) 
80  Fed.  260,  where  injury  was  caused  by 
negligence  of  conductor  and  engineer  in  not 
ringing  the  bell  at  crossings  and  in  runnini; 
at  excessive  speed;  Healey  v.  New  York, 
N.  H.  &  H.  R.  Co.  20  R.  I.  136,  37  Atl.  676, 
3  Am.  Neg.  Rep.  98,  where  brakeman  on 
one  train  was  injured  by  a  collision  result- 
ing from  negligence  of  engineer  ot  another 
train  in  running  contrary  to  specific  or- 
ders;   Moore   Lime   Co.   v.   Richardson,    95 
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Va.  326,  64  Am.  St.  Rep.  785,  28  S.  E.  334, 
where  member  of  gang  engaged  in  moving 
cars  on  aiding  was  injured  by  negligent 
failure  of  foreman  to  give  warning  of  ap- 
proach of  car  from  behind.  See  also  Inter- 
national &  G.  N.  R.  Co.  T.  Hall,  78  Tex.  657, 
13  S.  W.  108;  Rex  v.  Pullman's  Palace  Car 
Co.  2  Marv.  (Del.)  337,  43  Atl.  246;  Drake 
V.  New  York  C.  &  H.  R.  R.  Co.  80  Hun,  490, 
30  X.  Y.  Snpp.  671 ;  Tully  v.  New  York  * 
T.  S.  S.  Co.  10  App.  Div.  463,  42  N.  Y. 
Supp.  29. 

Again,  did  plaintiff  prove  any  rule  pre- 
scribing a  light  as  he  contends?  The  only 
evidence  of  any  such  requirement  is  a  dia- 
gram of  a  tender  and  a  light  at  letter  A, 
with  "notes"  stating:  "The  diagrams  are 
intended  to  illustrate  the  general  location 
of  train  signals,  not  the  manner  in  which 
they  are  to  be  attached.  Combination 
lamps  with  four  illuminated  colored  faces 
arv  represented  in  diagrams.  Engine  mov- 
ing backward  by  night  without  cars  or  at 
the  front  of  a  train  pulling  cars,  white  light 
at  A." 

Except  the  testimony  of  Easter,  and  of 
one  or  two  other  witnesses  examined  to  the 
contrary,  there  is  no  evidence  to  show  a 
light  was  used  at  the  place  designated,  for 
yard  purposes.  Though,  as  we  may  assume, 
Easter  was  at  times  engaged  as  brakeman 
in  the  railroad  yards,  he  does  not  say  he 
placed  one  there.  He  contents  himself  with 
the  statement  that  he  had  seen  lights  on  the 
tender  when  engaged  in  shifting  and  switch- 
ing cars,  while  the  clear  preponderance  of 
evidence  shows  no  such  use,  and,  as  stated 
by  the  authorities  cited,  such  asie  is  im- 
practicable and  the  requirement  unenforce- 
able under  conditions  ordinarily  obtaining 
in  busy  railroad  yards.  Probably  what  the 
witness  saw,  and  all  he  saw,  were  lanterns 
such  as  he  and  Jones  carried  at  the  time  of 
the  accident,  in  the  hands  of  the  brakeman 
while  working  in  the  yards.  The  conclu- 
sion is  reascmable  that  the  rule  was  intend- 
ed as  a  protection  against  injuries  to  per- 
sons using  highways,  as  at  public  crossings 
or  other  places  where  persons  may  lawfully 
and  usually  be  expected  to  pass  or  assemble, 
and  not  as  a  matter  of  protection  to  em- 
ployees. But,  as  we  have  seen,  if  the  lights 
were  not  on  the  tender,  in  violation  of  the 
rule  for  which  plaintiff  contends,  the  omis- 
sion was  the  negligent  act  of  a  fellow  serv- 
ant, precluding  recovery. 

lot  reasons  assigned,  we  reverse  the  judg- 
ment, sustain  the  demurrer,  and  remand  for 
a  new  trial. 

Petition  for  rehearing  denied. 
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WISCONSIN  SUPREME  COURT. 

CLARENCE  BERNSTEIN,  by  Guardian  Ad 
Litem,  Appt., 

V. 

CITY  OF  MILWAUKEE,  Respt. 

(158  Wis.  576,  149  N.  W.  382.) 

Municipal  corporation  ^  injury  on 
playfcronnd  —  liability. 

A  municipal  corporation  is  not  liable 
for  injury  to  a  child  on  a  playground  main- 
tained by  it  because  of  the  negligence  of  an 
attendant  in  permitting  him  to  use  appar- 
atus designed  for  the  use  of  older  children, 
and  which  was  dangerous  for  him  to  use. 

(November  17,  1914.) 

Note.  —  LiabUity  of  m/unlcipal  corpora- 
tions for  injuries  through  unsafe  con- 
ditions in  paries  or  other  public 
grounds  other  tlum  streets. 

This  is  a  continuation  of  note  to  Bisbing 
T.  Asbury  Park,  33  L.R.A.(N.S.)  523,  which 
discusses  the  earlier  cases  on  this  question. 

In  holding  the  city  not  liable  where  a 
^7>  plS'ying  on  a  pond  in  a  public  park, 
broke  through  the  ice  and  was  drowned,  the 
oourt,  in  Harper  v.  Topeka,  92  Kan.  11,  61 
L.R_^.(N.S.)  1032,  139  Pac.  1018,  stotes 
that  the  maintenance  of  the  park,  as  de- 
scribed in  the  petition,  is  clearly  a  govern- 
mental function.  The  city  as  a  corporation 
derives  no  benefit  therefrom;  but  the  park 
is  maintained  for  the  benefit  of  the  public 
without  regard  to  residence.  The  park  is 
not  a  public  highway,  and  unless  the  pond 
therein  is  an  attractive  nuisance,  the  city 
cannot  be  held  liable  for  the  accident  upon 
any  principle  heretofore  recognized  b}'  the 
courte  of  this  state.  As  described  in  the 
petition,  and  as  a  matter  of  common  knowl- 
edge, the  park  is  not  an  annoyance  to  the 
public,  but  is  a  beneficent  provision  made 
by  the  city  for  open  air  recreation  and  di- 
version. It  adds  to  the  happiness  and 
hoUthfulneas  of  the  thousands  who  avail 
themselves  of  its  benefit.  The  pond  in  the 
park  adds  to  its  beauty,  and  is  accessory  to 
all  the  beneficent  purposes  for  which  the 
park  was  established  and  is  maintained, 
lltere  seems  no  reason  in  this  case  to  hold 
the  city  liable  which  would  not  have  been 
equally  cogent  had  the  boy,  in  going  to  or 
from  school,  gone  throi^  a'  neighbor's 
pasture  with  the  owner's  consent,  and  met  a 
like  fate  upon  a  pond  therein.  We  know 
of  no  rule  that  imposes  higher  care  upon 
a  city  than  upon  an  individual.  (As  to 
whether  a  pond  is  an  attractive  nuisance, 
see  notes  in  19  L.R.A.(N.S.)  1143  and  47 
L.R.A.(N.S.)  1101.) 

As  stated  in  Bebnbtein  v.  Milwaukee, 
negligence  in  the  performance  of  a  govern- 
mental function  by  the  officers  or  agents  of 
a  municipality  does  not  give  a  right  of 
action.  The  exception  to  this  rule  is  that 
a  municipality  may  not  maintain  a  publi* 
nuisance,  e\-en  where  it  is  performing  a 
governmental  duty.    Neither  the  Bebnsteix 


Digitized  by 


Google 


436 


WISCONSIN  SUPREME  COURT. 


APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Milwaukee  Coun- 
ty sustaining  a  demurrer  to  a  complaint 
filed  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.    AfSrmed. 

Statement  by  Barnes,  J.: 

The  appeal  is  from  an  order  sustaining 
a  general  demurrer  to  the  complaint.  The 
complaint  in  substance  set  forth  that  the 
city  of  Milwaukee  maintained  a  playground 
for  children,  which  was  divided  into  two 
sections,  one  being  designed  for  children  of 
the  age  of  twelve  years  or  over,  and  the 
other  for  those  under  the  age  of  twelve 
years;  that  suitable  appliances  were  placed 
in  each  of  said  sections  for  the  use  of  chil- 
dren of  the  ages  for  which  they  were  intend- 
ed; that  a  certain  appliance  placed  in  the 
section  intended  to  be  used  by  the  older 
children  was  a  dangerous  one  when  used 
by  children  of  immature  years;  that  the 
city  placed  such  playground  under  the  su- 
pervision of  certain  employees,  with  instruc- 


tions that  such  employees  should  not  per- 
mit children  of  the  age  of  twelve  years  or 
under  to  use  the  portion  of  the  playground 
set  apart  for  the  older  children;  that  such 
employees  violated  their  duty  in  that  they 
permitted  and  invited  the  plaintiff,  who  was 
only  nine  years  of  age,  to  use  the  portion 
of  the  playground  intended  for  the  older 
children,  as  well  a.s  the  appliance  alleged 
to  be  dangerous  when  used  by  children 
under  twelve  years  of  age;  that,  by  reason 
of  the  use  of  such  appliance,  the  plaintiff 
suffered  injury  and  damage  to  the  extent 
of  $20,000. 

Mr.  J.  Elmer  I/ehr,  with  Messrs.  IJebr, 
Klefer,   &  Reitman,   for  appellant. 

Defendant  was  liable  for  the  injury  to 
the  infant  plaintiff. 

Kuehn  v.  Wilson,  13  Wis.  105;  Dowd  v. 
Chicago,  M.  &  St.  P.  R.  Co.  84  Wis.  105, 
20  L.R.A.  527,  36  Am.  St.  Rep.  917,  54  N. 
W.  24,  10  Am.  Neg.  Cas.  485;  Warden  v. 
Miller,  112  Wis.  67,  87  N.  W.  828;  Kelly 
T.  Southern  Wisconsin  R.  Co.  152  Wis.  328, 
44  L.R.A.(N.S.)   487,  140  N.  W.  60;  Web- 


nor  the  Harper  Case  fell  within  the  excep- 
tion. 

A  town,  however,  which  undertakes  to 
let  "common  land"  for  the  erection  of  sum- 
mer cottages  thereon,  and  to  construct  and 
maintain  the  necessary  ways  to  make  the 
property  accessible  for  that  purpose,  is 
liable  in  damages  for  injuries  Bufltered  by 
one  rightfully  using  the  way  through  its 
negligence  in  permitting  it  to  remain  in  an 
unsafe  condition.  Davis  v.  Rockport,  213 
Mass.  270,  43  L.R.A.(N.S.)  1139,  100  N.  E. 
612.  The  court  in  the  above  case  observed 
that  the  municipality  could  either  allow  the 
property  to  remain  unused,  or  it  could  let 
the  same  or  any  part  thereof  for  profit.  If 
it  took  the  former  course,  it  was  answerable 
only  as  a  municipality  in  possession  of 
property  intended  for  public  use.  If  it  took 
the  latter  course,  then  it  became  answerable 
aa  a  private  owner. 

In  Missouri,  the  same  law  that  requires 
a  municipal  corporation  to  keep  its  streets 
free  from  nuisances,  and  reasonably  safe 
for  those  who  lawfully  use  them,  also  im- 
poses upon  it  the  duty  to  keep  its  public 
parks  and  dther  public  places  in  a  reason- 
ably safe  condition  for  all  who  lawfully 
frequent  and  use  them.  Consequently  it  is 
held  in  Capp  v.  St.  Louis,  251  Mo.  345,  46 
L.E.A.(N.S.)  731,  158  S.  W.  616,  that  a 
municipal  corporation  may  be  found  negli- 
gent in  maintaining  in  a  public  par'<,  where 
many  children  resort  to  play,  a  pond  sever- 
al feet  deep,  formed  in  a  small  stream  in 
which  they  are  in  the  habit  of  wading,  by 
water  from  a  storm  sewer  which  the  mu- 
nicipality turned  into  the  stream,  so  as  to 
render  it  liable  for  the  death  of  a  child 
drowned  while  playing  there. 

The  court,  in  Capp  v.  St.  Louis,  also 
states  that  Carey  v.  Kansas  City,  187  Mo. 
L.R.A.1915C. 


715,  70  L.R.A.  65,  86  S.  W.  438,  set  out  in 
the  earlier  note,  and  which  holds  the  city 
not  liable  for  the  drowning  of  a  boy  in  a 
reservoir  in  a  public  park,  clearly  holds, 
and  properly  so,  that  the  law  imposes  upon 
Kansas  City  the  imperative  duty  of  keeping 
the  public  parks  thereof  in  a  reasonably 
safe  condition  for  persons  using  the  same 
for  pleasure,  amusement,  or  recreation,  and 
especially  for  children  while  engaged  in 
their  innocent  sports,  plays,  and  recreation. 

In  Anadarko  v.  Swain,  —  Okla.  — ,  142 
Pac.  1104,  the  city  maintained  a  public 
park,  in  which  it  had  constructed  a  settling 
basin  or  reservoir  in  connection  with  its 
waterworks  system,  which  it  maintained 
for  the  financial  benefit  of  the  city.  The 
city  had  placed  a  high  wire  fence  around 
this  basin  for  the  purpose  of  avoiding  injur- 
ing the  public,  but,  just  prior  to  the  death 
of  the  child  for  which  this  action  was 
brought,  the  agents  and  employees  of  the 
city  removed  a  large  portion  of  the  fence, 
and  negligently  allowed  it  to  remain  down 
for  a  long  period  of  time,  during  which  time 
the  minor  son  of  the  plaintiff  went  into  the 
park  and  on  the  grounds  used  for  water- 
works purposes,  and  was  attracted  to  the 
reservoir  by  his  curiosity  and  childish  in- 
stinct, and  was  drowned.  It  was  held  that 
the  child  was  upon  the  premises  by  express 
invitation,  and  the  city  owed  to  him  the 
duty  of  using  ordinary  care  to  avoid  injur- 
ing him  while  on  the  premises. 

The  maintenance  of  a  public  park  in  a 
populous  city,  states  the  court  in  Anadarko 
V.  Swain,  supra,  is  not  only  an  implied  but 
an  express  invitation  to  the  public  to  re- 
sort to  it  for  amusement  and  recreation; 
and  where  children  of  tender  years  and  im- 
mature minds  are  invited  to  play  and  amuse 
themselves,  the  parents  have  a  right  to  re- 
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ster  T.  Corcoran  Bros.  Cio.  156  Wis.  576, 
146  N.  W.  816;  Meinzer  v.  Racine,  68  Wis. 
241,  32  N.  W.  139;  Durkee  v.  Kenosha,  59 
Wis.  123.  48  Am.  Rep.  480,  17  N.  W.  677; 
Bunker  v.  Hudson,'  122  Wis.  43,  99  N.  W. 
448;  Mulcaims  v.  Janeeville,  67  Wis.  24, 
29  N.  W.  565;  Piper  v.  Madison,  140  Wis. 
311,  25  LJl.A.(N.S.)  239,  133  Am.  St.  Rep. 
1078,  122  N.  W.  730;  Winchell  ▼.  Wau- 
kesha, 110  Wis.  101,  84  Am.  St.  Rep.  902, 
85  N.  W.  668;  Weiscnberg  v.  Winneconne, 
56  Wis.  667,  14  N.  W.  871;  Stephani  v. 
Manitowoc,  80  Wis.  467,  62  N.  W.  176; 
Peck  V.  Baraboo,  141  Wis.  48,  122  N.  W. 
740;  Hill  ▼.  Boston,  122  Mass.  344,  23  Am. 
Rep.  332;  Hull  v.  Roxboro,  142  N.  C.  460, 
12  L.RA.(N.S.)  638,  65  S.  £.  361;  Metz 
V.  Asheville,  150  N.  C.  748,  22  LJl.A.(N.a) 
942,  64  S.  E.  881;  Glase  t.  PhiladelphU, 
169  Pa.  488,  32  Atl.  600;  Cowley  v.  Sun- 
derland, 6  Hurlst.  &  N.  565,  30  L.  J.  Exch. 
N.  S.  127,  4  L.  T.  N.  S.  720,  9  Week.  Rep. 
668;  Denver  v.  Spencer,  34  Colo.  270,  2 
L.R.A.<N.8.)  147,  114  Am.  St  Rep.  158, 
82  Pac.  590,  7  Ann.  Cas.  1042,  19  Am. 
Keg.  Rep.  94. 


Messrs.  Daniel  W.  Hoan  and  E.  IJ.  Mo 
Intyre,  for  respondent: 

The  function  performed  by  the  city  in 
maintaining  the  playground  in  question  was 
a  governmental  function,  and  it  was  not 
liable. 

Hayes  v.  Oshkosh,  33  Wis.  314,  14  Am. 
Rep.  760;  Manake  v.  Milwaukee,  123  Wis. 
172,  101  N.  W.  377,  17  Am.  Neg.  Rep.  388; 
Higgins  V.  Superior,  134  Wis.  264,  13  L.R_\. 
(N.S.)  994,  114  N.  W.  490;  Kelley  v.  Mil- 
waukee, 18  Wis.  83;  Schultz  v.  Milwaukee, 
49  Wis.  254,  36  Am.  Rep.  779,  6  N.  W.  342; 
Liermann  v.  Milwaukee,  132  Wis.  628,  13 
L.R.A.(N.S.)  253,  113  N.  W.  65;  Evans 
v.  Sheboygan,  153  Wis.  287,  45  L.R.A.(N.S.) 
98,  141  N.  W.  266;  Bruhnke  v.  La  Crosse, 
155  Wis.  485,  60  L.RJ^.(N.S.)  1147,  144 
N.  W.  1100;  Little  v.  Madison,  49  Wis. 
605,  36  Am.  Rep.  793,  6  N.  W.  249;  Kemp- 
stcr  v.  Milwaukee,  103  Wis.  421,  79  N.  W. 
411;  Kuehn  v.  Milwaukee,  92  Wis.  263,  65 
N.  W.  1030;  Folk  v.  Milwaukee,  108  Wis. 
359,  84  N.  W.  420,  9  Am.  Neg.  Rep.  207; 
Spellman  t.  Caledonia,  117  Wis.  254,  94 
N.  W.  27;  Dill.  Mun.  Corp.  §  1660;  Edger- 


ly  on  the  city  to  exercise  reasonable  or 
ordinary  care  to  keep  the  park  and  the 
waterworks  system  safe  for  the  benefit  of 
those  who  come  there  by  such  express  invi- 
tation. 

The  general  rule  in  Pennsylvania  is  that 
a  municipal  corporation  having  the  power, 
and  subject  to  the  duty,  to  maintain  the 
highways  within  it,  is  chargeable  with  the 
consequences  of  the  presence  of  an  actual 
and  unlawful  obstruction  or  negligent  de- 
fect in  that  portion  of  a  highway  within  its 
limits  which  the  general  public  is  invited 
to  travel;  at  least,  as  soon  as  it  can  be 
said  to  have  knowledge  of  the  obstruction 
or  defect.  The  fact  that  a  highway  in  a 
municipality  is  within  or  passes  through  an 
uninclosed  public  park  does  not  change  the 
rule.  Consequently  the  city  was  held  liable 
in  Ankenbrand  v.  Philadelphia,  52  Pa. 
Super.  Ct.  581,  for  injury  to  a  pedestrian  by 
falling  into  a  hole  in  a  footway  in  a  public 
park.  The  court  observed  that  the  park 
commissioners  constitute  an  agency  of  the 
city,  through  which  the  city  performs  a 
municipal  hinction  and  discharges  a  mu- 
nicipal duty,  and  therefore  the  city  was 
liable  for  the  neglect  to  keep  the  footway 
in  proper  repair. 

Where  a  girl  about  seven  years  of  age 
■was  injured  while  playing  on  a  merry-go- 
round  in  a  city  park,  the  city  was  held 
liable  in  Canon  City  v.  Cox,  65  Colo.  264, 
133  Pac.  1040.  The  court  stated  that  the 
park  was  the  private  and  exclusive  property 
of  the  city.  Its  exclusive  management  and 
control  was  in  the  hands  of  a  park  commis- 
sion appointed  by  its  authority.  The  com- 
missioners were  therefore  municipal  of- 
ficers, and  they  were  bound  to  exercise 
reasonable  care  to  maintain  the  device  in 
question  in  a  reasonably  safe  condition. 
I..R.A.1915C. 


Their  failure  to  do  so  would  constitute 
negligence  for  which  the  city  is  liable  if 
such  negligence  was  the  proximate  cause  of 
plaintiff's  injury.  The  evidence  disclosed 
that  the  city  knew  of  the  existence  of  the 
merry-go-round  for  about  two  years  previ- 
ous to  plaintiff's  injury.  The  revolving 
plank  by  which  the  child  was  injured  waj 
in  a  wobbly  or  shaky  condition  for  a  con- 
siderable length  of  time,  perhaps  a  year. 
The  city  will  be  presumed  to  have  what  in 
law  is  termed  constructive  notice  of  a  defect 
for  which  it  may  be  liable,  when  it  has  ex- 
isted for  such  a  length  of  time  prior  to  an 
injury  therefrom  that  its  proper  oflicials, 
by  the  exercise  of  ordinary  diligence,  could 
have  ascertained  its  existence.  It  is  fur- 
ther stated  in  this  case  that  the  statute  re- 
quiring notice  of  the  injury  to  be  given  to 
the  ci^  within  ninety  days  is  complied  with 
by  serving  a  summons  and  complaint  stat- 
ing the  time,  place,  and  cause  of  the  injury, 
upon  the  mayor,  who  delivers  them  to  the 
clerk  within  the  statutory  time. 

In  Pennell  v.  Wilmington,  7  Penn.  (Del.) 
229,  78  Atl.  916,  the  court  overruled  a  de- 
murrer to  a  declaration  in  an  action  against 
a  municipality  to  recover  damages  for  in- 
juries resulting  from  defective  or  danger- 
ous conditions  in  one  of  its  public  parks; 
the  demurrer  was  based  on  the  ground  that 
the  city  is  not  liable  in  damages  for  injuries 
resulting  from  defective  or  dangerous  con- 
ditions in  its  public  parks.  The  argument 
of  plaintiff,  which  is  set  out  in  the  report 
of  the  case,  contains  an  elaborate  and  valu- 
able discussion  of  the  subject. 

As  to  liability'  of  municipality  for  torts 
in  connection  with  quarry  worked  by  it,  see 
note  to  Radford  v.  Clark,  38  L.R.A.(N.S.) 
281.  Also  individual  case,  Braunstein  v. 
Louisville,  42  L.R.A.(N.S.)  638.    J.D.C. 
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Iv  ».  Concord,  59  N.  H.  78;  Gaetjens  v. 
New  York,  132  App.  Div.  394,  116  N.  Y. 
Supp.  759;  Paterson  v.  Erie  R.  Co.  78  N. 
J.  L.  692,  30  L.R.A.(N.S.)  209,  76  Atl.  022; 
Benton  v.  City  Hospital,  140  Mass.  13,  54 
Am.  Hep.  436,  1  N.  E.  836;  Murtaugh  v. 
St.  Louis,  44  Mo.  479;  Hugbes  v.  Monroe 
County,  147  N.  Y.  49,  39  L.R.A.  33,  41  N. 
E.  407;  Steele  v.  Boston,  128  Mass.  583; 
Bisbing  v.  Asbury  Park,  80  N.  J.  L.  418, 
33  L.R.A.(N£.)  623,  78  Atl.  196;  Blair  v. 
Granger,  24  R.  I.  17,  61  Atl.  1042;  Park 
Comrs.  V.  Prinz,  127  Ky.  460,  105  S.  W. 
948;  Clark  v.  Waltham,  128  Mass.  567; 
Russell  V.  Tacoma,  8  Wash.  156,  40  Am. 
St.  Rep.  895,  35  Pae.  605;  McQraw  ▼.  Dis- 
trict of  Columbia,  3  App.  D.  C.  405,  25 
L.R.A.  691;  Sheehan  t.  Boston,  171  Mass. 
296,  60  N.  E.  643,  4  Am.  Neg.  Rep.  286; 
Harris  v.  Salem  School  Dist.  72  N.  H.  424, 
67  Atl.  332,  16  Am.  Neg.  Rep.  119;  Ford 
V.  Kendall  School  Dist.  121  Pa.  543,  1 
L.R.A.  607,  16  Atl.  812;  Capp  v.  St.  Louis, 
251  Mo.  345,  46  L.R.A.(N.S.)  731,  168  S. 
W.  616;  36  Cyc.  071,  972. 

The  city  cannot  be  held  liable  on  the 
ground  that  it  was  maintaining  a  nuisance. 

Bruhnke  v.  LaCrosse,  166  Wis.  485,  50 
L.R.A.(N.S.)  1147,  144  N.  W.  1100;  Folk 
V.  Milwaukee,  108  Wis.  369,  84  N.  W.  420, 
9  Am.  Neg.  Rep.  207 ;  Liermanh  v.  Milwau- 
kee, 132  Wis.  628,  13  L.R.A.(N.S.)  253, 
113  N.  W.  66;  Higgins  v.  Superior,  134 
Wis.  264,  13  L.R.A.(N.S.)  994,  114  N.  W. 
490;  Clark  ▼.  Waltham,  128  Mass.  567. 

The  fact  that  the  city  is  merely  author- 
ized, instead  of  being  required,  to  maintain 
playgrounds,  does  not  render  it  liable. 

Kuehn  t.  Milwaukee,  92  Wis.  263,  65  N. 
W.  1030;  Liermann  v.  Milwaukee,  132  Wis. 
628,  13  L.RJ^.(N.S.)  263,  113  N.  W.  65; 
Spellman  v.  Caledonia,  117  Wis.  254,  94 
N.  W.  27;  Clark  v.  Waltham,  128  Mass. 
567. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

It  is  not  alleged  in  the  complaint  that 
the  playground  was  maintained  in  connec- 
tion with  one  of  the  public  schools.  Neither 
is  it  alleged  that  the  playground  was  un- 
lawfully maintained.  The  city  of  Milwau- 
kee, acting  through  its  school  board,  might 
provide  for  public  playgrounds.  Section 
435el,  Stat.  1013.  Independent  of  this  stat- 
ute, the  city  might,  under  §  959-171, 
maintain  public  playgrounds.  In  the  ab- 
sence of  any  allegation  to  the  contrary,  we 
must  assume  that  the  city  acted  under 
power  conferred  on  it  by  law  in  establish- 
ing the  playground  in  question. 

Its  action  in  so  doing  was  not  one  from 
which,  in  its  corporate  capacity,  it  could 
derive  any  special  benefit  or  advantage.  On 
L.R.A.1915C. 


the  contrary,  its  action  was  the  result  of  a 
duty  conferred  to  conserve  and  develop  the 
health  and  strength  of  future  citizens  of 
the  state,  and  thus  promote  the  general 
welfare  of  the  whole  community.  Hereiu 
lies  the  distinction  between  proprietary  and 
governmental  functions.  Hayes  v.  Oshkoah,. 
33  Wis.  314,  318,  14  Am.  Rep.  760;  Manske 
V.  Milwaukee,  123  Wis.  172,  101  N.  W.  377, 
17  Am.  Neg.  Rep.  388;  Piper  v.  Madison, 
140  Wis.  311,  314,  26  L.H.A.(K.S.)  230, 
133   Am.   St.   Rep.    1078,   122   N.   W.   730. 

It  has  been  decided  many  times  in  this 
court  that  negligence  in  the  performance  of 
a  governmental  function  by  the  officers  or 
agents  of  a  mimicipality  does  not  give  » 
right  of  action.  The  cases  are  reviewed  in 
Evans  v.  Sheboygan,  153  Wis.  287,  45  L.R.A. 
(N.S.)  98,  141  N.  W.  265.  See  further 
Bruhnke  v.  La  Crosse,  156  Wis.  485,  50 
L.R.A.(N.S.)  1147,  144  N.  W.  1100;  and 
Engel  V.  Milwaukee,  168  Wis>  480,  149  N. 
W.  141. 

The  exception  to  this  rule  is  that  a 
municipality  may  not  maintain  a  public 
nuisance,  even  where  it  is  performing  a 
governmental  duty.  Hughes  v.  Fond  du 
Lac,  73  Wis.  380,  41  N.  W.  407;  Gilluly 
V.  Madison,  63  Wis.  518,  63  Am.  Rep.  299. 
24  N.  W.  137;  Schroeder  v.  Baraboo,  93 
Wis.  95,  67  N.  W.  27 ;  and  Folk  v.  Milwau- 
kee, 108  Wis.  369,  84  N.  W.  420,  9  Am. 
Neg.  Rep.  207.  This  case  does  not  fall  with- 
in the  exception.  The  contrivance  appears 
to  have  been  proper  enough  for  children  of 
mature  years.  The  alleged  negligence  con- 
sisted in  permitting  an  immature  child  to 
use  it.  It  is  not  claimed  that  the  city 
was  negligent  in  installing  the  appliance 
or  in  failing  to  keep  it  in  a  proper  state  of 
repair,  but  in  not  warning  and  preventing 
gmall  children  from  using  it  as  a  plaything. 

Order  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OP 
APPEALS,  EIGHTH  CIRCUIT. 

TOWN  OF  GLENWOOD  SPRINGS,  Appt, 

V. 

GLENWOOD    LIGHT    &    WATER    COM- 
PANY. 

(121  C.  C.  A.  88,  202  Fed.  678.) 

Water  company  —  franchise  —  competi- 
tion by  municipality. 
1.  The  exclusion  of  the  grantor  in  a  mu- 
nicipal or  quasi  municipal  grant  or  contract 
from  the  right  to  compete,  with  the  grantee 
does  not  inhere  in  the  grant  or  contract 
unless  such  exclusion  is  clearly  stipulated 
therein,  or  is  neoessarily  implied  therefrom. 

Headnotes  by  Sanbokn,  Circuit  Judge. 
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A  town  granted  to  a  water  companj  the 
right  to  construct  and  operate  waterworks 
for  a  term  of  years  to  supply  the  town  and 
its  inhabitants  with  water  for  Are,  domestic, 
and  other  purposes,  the  right  to  lay  and 
maintain  its  pipes  in  the  streets  and  alleys 
of  the  town  for  this  purpose,  and  the  ex- 
clusive right  to  furnish  the  town  with 
water  for  public  purposes,  such  as  the  ex- 
tinguishment of  fires,  the  flushing  of  sewers, 
and  the  sprinkling  of  the  streets,  and  the 
town  agreed  to  pay  stipulated  prices  for 
the  water  for  public  purposes,  to  protect 
the  company  in  its  use  of  the  streets,  iu 
the  construction  and  use  of  its  waterworks, 
and  in  the  collection  of  its  water  rates. 
The  water  company  accepted  this  grant,  ex- 
ecuted the  contract,  and  constructed  and 
operated  its  waterworks. 

Held,  the  grant  and  contract  did  not  ex- 


elude  the  town  from  the  right  to  construct 
and  operate  waterworks  to  supply  its  in- 
habitants with  water  for  domestic  and 
other  purposes,  in  competition  with  the  com- 
pany, and  an  injunction  restraining  it  from 
so  doing  could  not  be  sustained. 
Specific  performance  —  breach  by  com- 
plainant —  injunction. 
2.  Courts  of  equity  will  not  ordinarily 
compel  the  specific  performance  of  a  con- 
tract, either  by  decree  or  by  an  injunction 
against  its  violation,  at  the  suit  of  a  party 
who  is  guilty  of  a  substantial  breach  of  it. 

In  a  contract  for  an  extension  of  the  fore- 
going grant  and  agreement,  the  town  and 
the  company  agreed  that  the  town  might 
elect  to  purchase  the  waterworks  of  the  com- 
pany at  any  time  during  the  extension; 
that  in  case  <of  such  election  each  party 
should   appoint   two   arbitrators,   and   four 


Note.  —  Sight  qf  mtmioipdlUy  to  e»- 
tablWi  water  plant  in  ootnpeHtion 
toith  company  to  which  it  has  granted 
a  franeMae. 

I.  In  general,  439. 

II.  Question    whether     mimicipality     ex- 
hausts its  power  by  the  grant,  439. 
m.  Question   as  to  mimicipality's   breach 
of  contract. 

a.  In  general,  444. 

b.  Where  franchise  is  not  exclusive, 

446. 
e.  Where  franchise  is  exclusive,  447. 

1.  In  general. 

The  question  as  to  the  power  of  a  mu- 
nicipality to  procure  or  furnish  a  water 
supply,  in  the  absence  of  express  legislative 
authoritv,  was  considered  in  note  in  61 
Ii.R-A.  34. 

On  power  of  state  to  compel  municipality 
to  establish  water  or  lighting  plant  or  pur- 
chase an  existing  plant,  see  note  to  Asbury 
V,  Albermarle,  44  L.R.A.(N.S.)  1189. 

The  present  note  is  limited  strictly  to 
cases  regarding  waterworks,  and  does  not 
include  cases  that  involve  lighting  plants  or 
other  public  utilities.  It  does  not  include 
the  right  of  a  city  to  grant  a  franchise  or 
make  a  contract  that  will  enable  the  grantee 
to  compete  with  a  former  grantee. 

//.  Question  whether  mitniefpolity  ex- 
hausts its  power  by  the  grant. 

If,  by  granting  a  franchise  or  making  a 
contract  for  a  full  supply  of  water  for  it- 
self and  its  inhabitants,  a  municipality 
exhausts  its  whole  power  to  furnish  or  pro- 
vide a  water  supply,  clearly  it  cannot  there- 
after, during  the  life  of  the  grant  or  con- 
tract, make  further  provision  for  supplying 
itself  and  its  inhabitants  with  water  by 
constructing  waterworks  of  its  own.  In 
such  case  the  decisions  do  not  turn  upon  the 
question  as  to  whether  or  not  the  grant  or 
contract  is  exclusive,  but  rather  upon  the 
question.  Was  the  franchise  intended  to, 
and  does  it,  bind  the  grantee  to  furnish  all 
the  water  needed  by  the  grantor  and  its  in- 
L.R.A.1915C. 


habitants,  so  that  there  will  be  no  neces- 
sity for  the  grantor  to  make  any  further 
provision  for  the  supply  of  water?  If  so, 
the  municipality  has  exhausted  all  ita 
power  to  furnish  or  provide  water,  and,  oi 
course,  cannot  construct  waterworks  dur- 
ing the  life  of  the  franchise,  even  though 
the  franchise  or  contract  is  not  an  exclusive 
one.  But  if  the  contract  falls  short  of  being 
an  exercise  of  the  city's  full  power  to  fur- 
nish or  provide  water,  of  course,  the  city- 
may  exercise  its  power  by  constructing 
works  of  its  own. 

The  only  jurisdiction  in  which  the  doc- 
trine that  the  power  is  exhausted  by  the 
grant  has  been  adopted,  so  far  at  least  aa 
the  reported  decisions  reveal,  is  that  of 
Pennsylvania.  The  court  of  last  resort 
of  that  stete,  after  practically  overruling 
two  of  its  earlier  decisions,  has,  through  a 
long  line  of  decisions,  at  last  succeeded  in 
making  clear  the  fact  that  the  doctrine  as 
here  outlined  is  there  adopted  in  every  de- 
tail. That  court  believes  that  the  word- 
ing of  the  statutes  of  1874  compels  th« 
adoption  of  this  doctrine.  It  would  prob- 
ably experience  some  difficulty  should  it 
ever  undertake  to  point  out  the  exact  par- 
ticulars in  which  those  statutes  differ  es- 
sentially from  those  which  other  courte  have 
construed  otherwise.  But  the  construction 
adopted  by  the  Pennsylvania  court  is  such 
that  no  Federal  question  is  involved,  and 
if  a  case  should,  by  reason  of  diverse  citi- 
zenship of  the  parties,  find  its  way  into  the 
Federal  courts,  those  courts  would  prob- 
ably feel  bound  to  follow  the  construction 
of  the  state  courts,  so,  unless  the  legislature 
should  sometime  interpose,  that  doctrine 
will  probably  continue  to  prevail  within 
that  state. 

In  Lehigh  Water  Co.'s  Appeal,  102  Pa. 
616,  it  appeared  that  a  municipality,  under 
an  enabling  act  passed  in  18&7,  commenced 
the  construction  of  waterworks  to  supply 
it  and  its  inhabitants  with  water;  that  a 
corporation  organized  for  the  same  purpose, 
which  owned  a  plant  and  was  supplying 
the  municipality  and  its  inhabitants  with 
water,  had  at  the  time  accepted  the  provi- 
sions of  a  stetute  enacted  in  1874,  which 
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should,  if  they  agreed,  fix  the  reasonable 
value  of  the  waterworks,  which  should  be 
the  price  to  be  paid  therefor  by  the  town; 
and  that,  if  the  arbitrators  failed  to  agree, 
they  should  appoint  an  umpire,  whose 
award  of  the  value  of  the  waterworks 
should  be  final.  The  town  elected  to  pur- 
chase, appointed  two  arbitrators,  and  re- 
quested the  company  to  appoint  two,  and 
to  proceed  to  fix  the  valuation.  The  com- 
pany failed  to  appoint  arbitrators  or  to 
take  any  action  for  eleven  months.  There- 
upon the  town  repealed  the  resolution  sig- 
nifying its  election,  and  was  about  to  issue 
bonds  to  purchase  the  waterworks  at  a 
price  it  specified,  and,  if  the  company  failed 
to  accept  that  price,  to  construct  water- 
works of  its  own,  when  the  company  filed  its 
bill  and  applied  for  an  injunction. 

Held,  these  facts  present  no  equity  en- 


titling the  company  to  an  injunction  against 
the  purchase  of  the  waterworks  by  negotia- 
tion, or  other  lawful  means  dehors  the  con- 
tract, or  against  the  construction  or  opera- 
tion of  waterworks  by  the  town. 

(December  18,  1912.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  District  of  Colorado  in  complain- 
ant's favor  in  a  suit  to  enjoin  defendant 
from  incurring  indebtedness  or  issuing 
bonds  to  raise  money  for  the  construction 
of  waterworks,  and  from  acquiring  any 
part  of  the  complainant's  water  system  ex- 
cept by  paying  a  reasonable  value  for  the 
same.  Reversed. 
The  facts  are  stated  in  the  opinion. 


provided  that  "the  right  to  have  and  enjoy 
the  franchises  and  privileges  of  such  incor- 
poration within  the  district  or  locality  cov- 
ered by  its  charter  shall  be  an  exclusive 
one;  and  no  other  company  shall  be  incor- 
porated for  that  purpose  until  the  said 
corporation  shall  have  from  its  earnings 
realized  and  divided  among  Its  stockholders, 
during  five  years,  a  dividend  equal  to  8  per 
centum  per  annum  upon  its  capital  stock: 
Provided,  That  the  said  corporations  shall 
at  all  times  furnish  pure  gas  and  water : 
and  any  citizen  using  the  same  may  make 
complaint  of  impurity  or  deficiency  in  quan- 
tity, or  both,  to  the  court  of  common  pleas 
of  "the  proper  county,  by  bill  filed,  and, 
after  hearing  the  parties  touching  the  same; 
the  said  court  shall  have  power  to  make 
such  order  in  the  premises  as  may  seem 
just  and  equitable,  and  may  dismiss  the 
complaints  or  compel  the  corporation  to 
correct  the  evil  complained  of."  The  water 
company  sought  a  perpetual  injunction  re- 
straining the  construction  of  the  municipal- 
ity's plant  on  the  grounds,  (1)  That,  under 
the  act  of  1874,  the  water  company's  right 
is  exclusive.  It  was  held  that  its  right 
was  exclusive  only  as  against  other  cor- 
porations or  individuals,  and  not  as  against 
the  municipali^,  under  the  enabling  act 
of  1867.  (2)  That  to  enforce  the  act  of 
1867  would  be  a  violation  of  clause  in  the 
United  States  Constitution  forbidding  states 
to  impair  the  obligation  of  contracts.  Ihe 
court  held  that  this  position  was  unten- 
able, and  the  decision  was  affirmed  in  121 
U.  S.  388,  30  L.  ed.  1059,  7  Sup.  Ct.  Rep. 
916,  on  the  ground  that  the  statute  of 
1874,  constituting  the  contract,  was  passed 
after  the  one  by  which  the  contract  was 
supposed  to  have  been  impaired.  The 
ground  of  the  decision  on  this  point  in  the 
state  court,  however,  was  that  the  granting 
of  a  franchise  by  the  state,  not  expressly 
made  exclusive,  does  not  preclude  the  mu- 
nicipality from  competing  with  the  grantee. 
The  court,  per  Mr.  Justice  Paxson,  said: 
"While  the  language  from  the  act  of  1874, 
above  quoted,  would  seem  to  favor  the  ex- 
clusive right  claimed  by  the  water  com- 
pany, a  careful  examination  of  clause  3  of 
L.R.A.1915C. 


§  34  shows  that  the  legislature  intended 
that  the  right  should  be  exclusive  only  as 
against  other  water  companies,  for  imme- 
diately in  this  connection  occur  the  words: 
'And  no  other  company  shall  be  incor- 
porated for  that  purpose  until  the  said  cor- 
poration shall  have  from  its  earnings  real- 
ized and  divided  among  its  stockholders, 
during  five  years,  a  dividend  equal  to  8 
per  centum  per  annum  upon  its  capital 
stock.'  The  provision  that  another  com- 
pany shall  not  be  incorporated  was  not 
intended  to  prohibit  a  city  or  borough  from 
providing  its  citizens  with  pure  water  by 
means  of  works  constructed  by  itself  from 
money  in  its  own  treasury.  Aside  from 
this,  the  water  company  claims  this  exclu- 
sive right  by  reason  of  the  act  of  1874, 
while  the  right  of  the  borough  to  construct 
the  works  was  conferred  by  the  prior  act 
of  1867,  and  there  is  no  pretense  that  the 
one  act  repeals  the  other."  Here,  it  will 
be  seen,  there  was  no  grant  of  a  franchise 
by  the  city,  and  no  contract  made  by  it, 
but  the  franchise  had  been  granted  directly 
by  the  state,  and  the  question  as  to  the  ex- 
clusiveness  of  the  franchise  was  material 
only  for  the  purpose  of  determining  whether 
or  not  the  state  had  made  such  a  contract 
with  the  corporation  as  would  preclude  it 
from  making  a  similar  contract  with  the 
city.  For  a  case  where  it  was  held  that 
the  state  had  made  such  a  contract,  see 
Gas  &  Water  Co.  v.  Downingtown,  175  Pa. 
341,  34  Atl.  799,  infra.  But  the  decisions 
where  the  franchise  was  granted  or  the  con- 
tract was  made  by  the  city,  the  only  ones 
really  within  the  scope  of  this  note,  do  not 
turn  upon  the  exclusive  feature  of  the  stat- 
ute. See  Pennsvlvania  Water  Co.  v.  Pitts- 
burg, 226  Pa.  624,  75  Atl.  945,  infra. 

The  words  of  the  court  in  Lehigh  Water 
Co.'s  Appeal,  quoted  supra,  were  quoted 
with  approval  in  Freeport  Waterworks  Co. 
V.  Prager,  129  Pa.  005,  18  Atl.  560,  and 
here  the  court  added:  "A  grant  of  exclu- 
sive privileges  is  not  favored  by  the  law, 
and  must  be  construed  strictly.  It  should 
not  be  carried  by  constructicm  beyond  the 
plain  language  of  the  grant.  In  the  met  of 
1874  the  exclusive  character  of  the  grant 
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Argued  before  Sanborn  and  Garland, 
Circuit  Judges,  and  William  U.  Hunger, 
District  Judge. 

Mr.  John  A.  Rush  for  appellant. 

Messrs.  C.  S.  Thomas,  W.  H.  Bryant, 
George  li.  Nye,  and  W.  F.  Malburn,  for 
appellee : 

The  company  has  a  contract  with  the 
town,  which  precludes  the  town  from  con- 
structing a  waterworks  system  to  supply 
itself  or  its  inhabitants  with  water,  and  its 
attempt  to  compete  constitutes  an  impair- 
ment of  its  obligation  in  that  contract. 

Walla  Walla  t.  Walla  Walla  Water  Co. 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep. 
77 ;  Vicksburg  t.  Vicksburg  Waterworks  Co. 
202  U.  S.  453,  50  L.  ed.  1102,  26  Sup.  Ct. 
Rep.  660,  6  Ann.  Gas.  253. 


The  town  elected  to  purchase  the  prop- 
erty and  plant  of  the  company  at  "reason- 
able" or  "actual  cash  value,"  and  may  not 
now  repudiate  its  contract. 

Denver  v.  New  York  Trust  Co.  110  C.  C. 
A.  24,  187  Fed.  890;  Castle  Creek  Water  Co. 
V.  Aspen,  76  C.  C.  A.  516,  146  Fed.  8,  8  Ann. 
Cas.  660. 

Mr.  C.  W,  Darrow  also  for  appellee. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

The  decree  which  is  challenged  by  this 
appeal  enjoins  the  town  of  Glenwood 
Springs  from  incurring  indebtedness,  or  is- 
suing bonds  to  raise  money,  to  construct 
waterworks  to  supply  its  inhabitants  with 
water,  and  froQi  seeking  to  acquire  or  ac- 


is  qualified  and  limited  by  the  clause  above 
quoted,  by  which  the  formation  of  other 
water  companies  is  prohibited  until  the 
company  first  in  the  field  shall  have  realized 
an  8  per  cent  dividend  for  five  years;  and 
the  prohibition  of  other  water  companies 
negatives  the  idea  that  it  was  intended  to 
apply  to  other  than  those  companies."  This 
case,  however,  is  not  within  the  scope  of  the 
present  note,  as  the  right  of  the  city  to 
compete  was  not  the  question  before  the 
court. 

In  Howard's  Appeal,  162  Pa.  374,  29  Atl. 
641,  which  also  ruled  Fingal  v.  Millvale, 
162  Pa.  393,  29  Atl.  644,  the  court,  while 
admitting  that  there  had  been  a  most 
shameful  misuse  of  the  city's  power,  held 
that  it  could  construct  its  own  waterworks 
and  enter  into  competition  with  a  com- 
pany to  which  it  had  previously  granted  a 
franchise  to  furnish  water  to  it  and  its  in- 
habitants, even  though  the  effect  was  to 
render  the  company's  property  worthless. 
The  court  said:  "In  the  very  important 
contract  which  was  made  between  it  and 
the  water  company,  there  was  no  restric- 
tion placed  upon  its  right  to  erect  water- 
works in  the  future.  That  is  a  right  given 
to  all  such  bodies  by  law,  and  tiiey  may 
exercise  it  no  matter  at  what  cost  to  pri- 
vate companies,  whose  franchises  are  held 
subject  to  such  right.  This  subject  was 
fully  considered  by  this  court  in  the  case 
of  Lehigh  Water  Co.'s  Appeal,  102  Pa.  515, 
where  we  held  that  the  right  of  a  borough 
to  erect  waterworks  was  entirely  independ- 
ent of  the  right  of  private  corporations  to 
erect  similar  works,  and  Uiat  it  was  a  mat- 
ter of  no  consequence  that  such  erection 
injured  private  franchises  of  the  same  char- 
acter." It  should  be  here  noted  that  the 
borough  of  Millvale,  the  defendant  in  Fingal 
r.  Millvale,  was,  after  the  principle  upon 
which  this  case  was  decided  had  been  over- 
ruled in  White  v.  Meadville,  infra,  sued  for 
damages  caused  by  its  taking  the  com- 
pany's patronage,  and  the  court  in  Ben- 
nett Water  Co.  v.  Millvale,  200  Pa.  613, 
50  Atl.  155,  permitted  a  recovery.  The 
court  said:  "The  Bennett  Water  Company 
was  not  a  party  to  the  proceedings  in  Fin- 
L.R.A.1915C. 


gal  v.  Millvale,  supra,  and  our  decree  there 
was  simply  one  affirming  the  decree  below, 
refusing  a  preliminary  injunction.  With 
no  final  decree  in  that  case,  which  is  still 
pending,  and  to  which  the  appellee  is  not 
even  a  party,  the  borough  of  Millvale  can- 
not turn  to  it  as  conclusive  of  its  right  to 
commit  the  wrongs  complained  of  by  the 
water  company,  and  it  can  hardly  say  with 
candor  that  it  expended  any  money  or  did 
anything  in  consequence  of  what  may  have 
been  said  in  Howard's  Appeal,  supra,  argued 
with  the  preceding  case;  for  its  works  were 
erected  in  1893,  and  these  cases  were  not 
argued  until  March  9,  1894,  and  decided 
only  on  July  11  of  the  same  year.  There 
is  therefore  no  reasons  why  what  is  now 
settled  in  White  v.  Meadville,  177  Pa.  643, 
34  L.R.A.  567,  35  Atl.  693,  should  not  ap- 
ply to  the  case  before  us." 

But  the  decisions  above  cited  were,  so 
far  as  their  practical  usefulness  in  Penn- 
sylvania is  concerned,  overruled  in  White 
V.  Meadville,  supra.  Here  the  whole  act 
of  1874,  part  of  which  is  quoted,  supra,  in 
Lehigh  Water  Co.'s  Appeal,  was  considered 
in  connection  with  another  act  passed  at 
the  same  session  of  the'  legislature,  and 
for  that  reason  held  to  be  in  part  materia 
therewith.  By  a  construction  of  the  whole 
body  of  legislation  enacted  at  that  session, 
it  was  held  that  it  was  the  intent  of  the 
legislature  to  grant  to  the  city  the  right 
and  power  to  provide  for  a  supply  of  water 
for  it  and  its  inhabitants  either  by  grant- 
ing a  franchise  or  by  constructing  water- 
works of  its  own,  but  that  these  powers 
must  be  exercised  in  the  alternative,  and 
not  c<»icurrently.  Hence,  when  it  h$ul 
granted  the  franchise,  and  thereby  ex- 
hausted its  power,  and  the  grantee  was  ful- 
filling his  part  of  the  agreement,  it  had  no 
power  to  choose  to  exercise  the  other  alter- 
native, except  in  the  manner  provided  by 
the  statute,  which  was  by  legal  acquisition 
of  the  grantee's  property  and  rights,  after 
twenty  years.  With  regard  to  its  former 
decisions  the  court  said:  "The  two  cases 
cited  by  the  referee  as  sustaining  his  deci- 
sion, Lehigh  W'ater  Co.'s  Appeal  and  How- 
ard's Appeal,  supra,  are  in  apparent  con- 
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quiring  any  part  of  the  water  system  of  the 
Glenwood  Light  &  Water  Company,  except 
by  paying  a  reasonable  value  for  its  water- 
works Bystem,  fixed  by  arbitrators  in  the 
way  prescribed  in  the  contract  evidenced 
by  an  ordinance  of  the  board  of  trustees  of 
the  town  passed  on  February  14,  1905. 
The  controlling  question  in  the  case  is: 
May  the  town  lawfully  build  and  operate  a 
waterworks  system  in  competition  with 
that  of  the  company?  The  court  below  an- 
swered this  question  in  the  negative,  and 
in  effect  enjoined  the  town  from  so  doing. 
Counsel  for  the  company  contend  that  this 
conclusion  was  correct,  and  that  this  result 
was  just  and  equitable,  because,  although 
the  town  had  not  granted  to  the  company 


an  exclusive  franchise  to  furnish  itself  and 
its  inhabitants  with  water,  it  had,  by  its 
contracts  with  the  company,  precluded  itself 
from  entering  into  competition  with  the 
company  in  that  business,  and  because  it 
had  contracted  with  the  company  to  pur- 
chase its  waterworks  at  a  reasonable  valua- 
tion to  be  fixed  by  appraisers. 

The  company  owns  and  operates  a  system 
of  waterworks  in  the  town  under  a  con- 
tract evidenced  by  ordinance  No.  87  of  Sep- 
tember 28,  1887,  whereby,  until  September 
27,  1907,  the  right  was  granted  by  the  town 
to  the  predecessors  in  interest  of  the  com- 
pany, who  accepted  the  ordinance,  to  con- 
struct, maintain,  and  operate  waterworks 
and  to  lay  its  pipes  in  the  streets  and  ave- 


flict  with  this  judgment;  and  the  language 
of  the  court,  to  some  extent,  in  both  cases, 
would  lead  to  a  different  conclusion  from 
the  one  to  which  we  have  come.  The  first 
case,  on  its  facts,  however,  is  not  the  same 
as  this.  By  a  supplement  to  the  act  in- 
corporating the  borough  of  Easton,  March 
12,  1867,  the  town  council  was  authorized 
to  construct  and  provide  waterworks,  and 
elect  water  commissioners;  then,  by  another 
supplement,  April  15,  of  the  same  year,  the 
borough  was  authorized  to  construct  or  pur- 
chase waterworks.  In  this  case  the  mu- 
nicipality had  by  these  special  acts,  with 
the  consent  of  the  majority  of  voters,  the 
authority  to  erect  its  own  waterworks;  and 
this  special  l^^lation  constituted  part  of 
its  corporate  power,  antedating  the  present 
Constitution  and  the  acts  of  1874;  by  the 
schedule  to  the  Constitution  it  is  declared: 
'All  laws  in  force  in  this  commonwealth 
at  the  time  of  the  adoption  of  this  Consti- 
tution, not  inconsistent  therewith,  and  all 
rights,  actions,  prosecutions,  and  contracts, 
shall  continue  as  if  this  Constitution  hatl 
not  been  adopted.'  It  was  held  that  the 
authority  conferred  by  the  special  acts  of 
1867  was  not  taken  away  by  the  act  of  1874, 
giving  the  exclusive  right  to  the  water  com- 
pany. When  it  is  noticed  the  controversy 
turned  on  the  repeal  or  nonrepeal  of  the 
special  acts,  and  whether  the  borough  had, 
by  inaction  under  the  special  law,  lost  its 
right  to  construct  municipal  waterworks, 
the  distinction  between  that  case  and  the 
one  before  us  is  obvious.  Without  adver- 
ting to  what  was  said  by  Justice  Paxson 
in  delivering  the  opinion,  and  considering 
only  what  was  decided,  there  is  no  conflict 
between  that  case  and  this.  In  Howard's 
Appeal,  supra,  it  was  assumed  by  all  parties 
in  the  court  below,  and  by  the  learned 
judge  of  that  court,  that  the  authority  of 
the  municipality  to  violate  its  contract 
existed.  On  the  appeal  the  point  pressed 
in  this  case  was  scarcely  touched  upon  in 
the  argument.  With  the  greatest  reluctance 
on  the  part  of  every  member  of  this  court, 
the  decree  of  the  court  below  was  affirmed; 
that  reluctance  is  expressed  in  no  doubtful 
language  by  our  Brother  Green,  who  de- 
livered the  opinion;  in  fact,  it  was  assumed 
L.R.A.1915C. 


by  all  counsel  and  both  courts  that  LehigU 
Water  Co.'s  Appeal,  supra,  was  decisive  of 
the  contention  on  that  point,  and  the  case 
went  against  the  water  company  on  other 
grounds.  It  was  a  mistake.  We  now  are 
glad  of  the  opportunity  for  correction,  es- 
pecially BO  because  the  example  of  Millvale 
borough  seems  to  have  misled  other  munici- 
pal corporations  to  adopt  the  same  course 
of  action.  Luzerne  Water  Co.  v,  Toby 
Creek  Water  Co.  148  Pa.  568,  24  Atl.  117, 
also  cited  by  defendants,  was  a  controversy 
between  two  rival  companies,  and  the  power 
of  the  municipality  did  not  come  in  ques- 
tion." 

The  rule  established  by  White  v.  Mead- 
ville,  supra,  has  been  followed  in  Meteger 
V.  Beaver  Falls,  178  Pa.  1,  36  Atl.  1134} 
Wilson  V.  Rochester,  180  Pa.  609,  38  AtL 
136;  Welsh  v.  Beaver  Falls,  186  Pa.  678, 
40  Atl.  784  (in  this  case  an  attempt  was 
made  by  the  city  to  acquire  indirectly  a 
system  of  waterworks  by  means  of  a  con- 
tract, and  thus  accomplish  what  the  court, 
in  Metzg&r  v.  Beaver  Falls,  supra,  had  en- 
joined) ;  Tyrone  Gas  &  Water  Cto.  v.  Tyrone, 
195  Pa.  666,  46  Atl.  134;  Troy  Water  Co. 
v.  Troy,  200  Pa.  453,  50  Atl.  259;  Nelson  v. 
Warren,  200  Pa.  504,  50  Atl.  250;  Bennett 
Water  Co.  v.  Millvale,  200  Pa.  613,  50  Atl. 
155,  affirmed  on  rehearing  in  202  Pa.  616, 
51  Atl.  1098  (this  was  an  action  in  tres- 
pass for  damages  caused  by  the  city's 
constructing  waterworks  and  taking  the 
company's  patronage;  see  same  case,  in  con- 
nection with  Fingal  v.  Millvale,  162  Pa. 
303,  29  Atl.  644) ;  Pennsylvania  Water  Co. 
V.  Pittsburg,  226  Pa.  624,  75  Atl.  945,  ruling 
Mellon  V.  Pittsburg,  227  Pa.  7,  75  Atl.  950. 

And  this  construction  of  the  statute  is 
applicable  where  the  position  of  the  parties 
is  reversed.  That  is,  where  the  municipality 
has  exhausted  its  statutory  power  of  pro- 
viding water,  by  erecting  its  own  works, 
either  directly  or  by  means  of  a  corporation 
in  which  it  is  a  stockholder,  it  cannot  le- 
gally grant  a  franchise  to  a  corporation 
that  will  compete  with  it.  Carlisle  Gas 
&  Water  Co.  v.  Carlisle  Water  Co.  182  Pa, 
17,  37  Atl.  821,  approved  in  a  case  between 
the  same  parties  in  188  Pa.  51,  41  Atl.  321. 

The  fact  that  the  water   company   haa 
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nues  of  the  town,  and  under  an  ordinance 
adopted  Februarjr  14,  1906,  and  accepted  by 
the  company,  whereby  the  town  extended 
until  September  27,  1927,  all  the  rights  and 
privileges  granted  by  the  ordinance  of  Sep- 
tember 28,  1887,  and  the  company  gare  to 
the  town  the  right  to  purchase  its  water- 
works at  any  time  during  this  extension  at 
a  reasonable  valuation  to  be  fixed  by  arbi- 
trators. The  facts  upon  which  counsel  for 
'  the  company  base  their  claim  that  the  city 
is  precluded  from  constructing  and  operat- 
ing a  system  of  waterworks  to  supply  its 
inhabitants  with  water  in  competition  with 
the  system  of  the  company  are  these:  The 
contract  of  1887  contained  a  grant  by  the 
city  of  a  legal  franchise  to  furnish  water 


in  the  town  for  all  purposes,  for  the  pur- 
pose of  supplying  the  town  of  Olenwood 
Springs  and  its  inhabitants  with  water  for 
fire,  domestic,  and  other  purposes;  a  grant 
of  the  right  to  lay  its  mains  and  pipes  in 
the  streets  and  alleys  of  the  town;  a  grant 
of  an  exclusive  right  to  furnish  the  town 
with  water  from  fire  hydrants  for  fire 
purposes,  flushing  sewers,  and  supplying 
water  for  sprinkling  streets  from  sprink- 
ling carts;  an  agreement  that  the  town 
would  not  take  water  from  hydrants  or 
water  for  any  public  purpose  furnished  by 
any  person  or  persons  other  than  the 
grantees  of  the  franchise;  an  agreement  by 
the  town  to  pay  the  grantees  specified  prices 
for  the  use  of  a    certain    number    of    fire 


not  fulfilled  its  contractual  obligations  does 
not,  tmder  the  statute,  enable  the  city  to 
proceed  to  construct  waterworks  of  its  own, 
and  ignore  the  contract,  as  the  statute 
gives  to  the  city  a  remedy  in  such  case  by 
providing  that  tiie  city  may  petition  the 
court  that  is  given  jurisdiction  to  correct 
the  wrongs.  Troy  Water  Co.  v.  Troy,  200 
Pa.  4S3,  50  Atl.  259.  The  fact  that  the 
supply  of  water  was  inadequate  was  here 
held  to  be  no  defense  in  this  form  of  action, 
t.  e.,  a  bill  ,in  equity  to  enjoin  the  city  from 
constructing  its  own  works. 

By  the  act  of  June  2,  1887,  P.  L.  310,  the 
clause  containing  the  exclusive  feature  of 
the  act  of  1874  was  repealed.  (See  clause 
quoted  in  Lehigh  Water  Co.'s  Appeal,  102 
Pa.  516.)  But  in  Pennsylvania  Water  Co.  v. 
Pittsburg,  226  Pa.  624,  75  Atl.  045,  ruling 
Mellon  V.  Pittsburg,  supra,  it  was  distinct- 
ly held  that  this  repeal  does  not  change 
the  rule  as  established  by  White  t.  Mead- 
ville,  177  Pa.  643,  34  L.R.A.  567,  35  Atl. 
693.  Even  though  the  company  was  incor- 
porated after  the  repeal,  the  principle  of 
the  Meadville  Case  is  applicable,  for  the 
doctrine  does  not  depend  upon  the  question 
whether  or  not  the  franchise  is  exclusive, 
but  upon  the  fact  that  tiie  city,  having 
made  a  contract  for  the  full  supply  of  water 
needed,  has  exhausted  all  the  power  that 
the  legislature  has  seen  fit  to  confer  upon 
it. 

In  Boyertown  Water  Co.  v.  Boyertown, 
200  Pa.  394,  50  Atl.  189,  the  repeal  of  the 
clause  making  a  franchise  granted  under  the 
act  of  1874,  exclusive,  was  given  by  the  lower 
court  as  one  of  the  reasons  why  the  city  was 
not  precluded  from  entering  into  competition 
with  the  corporation.  While  the  supreme 
court  affirmed  the  decision  on  the  opinion 
of  the  lower  court,  apparently  affirming 
the  opinion  in  its  entirety,  it  mentioned 
the  fact  that  there  were  no  contractual 
relations  between  the  city  and  the  company 
such  as  would  preclude  the  city,  and  said 
nothing  about  the  repeal  of  the  clause. 
But  see  Pennsylvania  Water  Co.  v.  Pitts- 
burg, supra. 

In  Gas  &  Water  Co.  v.  Downington,  176 
Pa.  341,  84  Atl.  799,  it  was  held  that  the 
legislature  had  power  to  grant  an  exclusive 
L.E.A.1916C. 


franchise  to  a  corporation  to  construct  wa- 
terworks and  supply  a  municipality  of  the 
state  and  its  inhabitants  with  water,  and 
that  such  franchise,  when  accepted  and 
acted  upon  by  the  grantee,  was  exclusive  as 
against  the  municipality  itself,  so  that  it 
could  be  enjoined  from  constructing  water- 
works for  itself  under  a  provision  in  its 
charter  enabling  it  to  do  so,  since  this  char- 
ter provision,  which  was  prior  in  date  to 
the  grant  of  tjie  franchise,  and  had  never 
been  used,  was  by  implication  repealed  by 
the  grant  of  the  franchise.  It  was  further 
held  that  the  exclusive  feature  of  the  fran- 
chise was  not  affected  by  the  grantee's 
accepting  the  provisions  of  the  new  Constitu- 
tion under  which  special  grants  are  forbid- 
den. Here,  of  course,  the  miuicipality 
had  not  granted  a  franchise,  but  the  state 
had  done  so  for  it. 

But  where  there  were  no  contractual  re- 
lations, express  or  implied,  between  a  cor- 
poration and  the  municipality,  it  was  held 
in  Centre  Hall  Water  Co.  v.  Centre  Hall,  186 
Pa.  74,  40  Atl.  153,  that  the  borough  was 
not  precluded  from  erecting  its  own  water- 
works and  competing  with  the  corporation, 
by  the  fact  that  the  latter  had  constructed 
waterworks  before  the  incorporation  of  the 
borough,  had  laid  its  pipes  in  the  streets, 
and  was  continuing  to  supply  the  inhabi- 
tants with  water.  This  case  was  cited  and 
followed  in  Boyertown  Water  Co.  v.  Boyer- 
town, 200  Pa.  394,  50  Atl.  189,  where  the 
borough  had  contracted  with  the  corpora- 
tion for  the  supply  of  some  water,  but  not 
for  a  full  supply,  and  the  company  was  not 
bound  to  furnish  a  full  supply.  It  was  also 
followed  in  Dorrance  v.  Bristol,  224  Pa. 
464,  73  Atl.  1015. 

And  where  the  corporation  completed 
its  plant,  placed  its  pipes  in  the  street,  was 
furnishing  water  to  the  inhabitants  with- 
out any  contract  with  the  city,  the  fact 
that  the  city  later  contracted  with  it  for  a 
supply  of  water  for  fire  protection  tor  a 
limited  period,  and  still  later  extended  the 
agreement  to  include  the  right  of  the  com- 
pany to  furnish  water  to  the  inhabitants 
at  a  limited  rate,  the  company,  not  having 
expended  any  money  because  of  the  con- 
tracts, will  not  preclude  the  city  from  con- 
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hydrants,  &nd  to  protect  by  proper  ordi- 
nances the  grantees  in  their  use  of  the 
streets,  alleys,  and  public  places  of  the  town 
in  the  construction  and  use  of  their  build- 
ings, mains,  pipes,  and  waterworks,  and  in 
the  collection  of  their  water  rates. 

The  argtunent  is  that,  by  virtue  of  the 
provisions  of  the  contract  of  1887,  which 
have  been  recited,  and  which  by  the  ex- 
tension agreement  of  1905  remain  in  force 
until  1927,  the  city  cannot,  without  the  im- 
pairment of  the  obligation  of  its  agreement, 
construct  and  operate  waterworks  of  its 
own,  and  thereby  compete  with  the  com- 
pany; that  its  competition  would  be  more 
effective  than  that  of  private  parties,  and 
might  be  destructive;  and  that,  as  it  has 
the  power  of  taxation,  it  may  compel  the 


company  to  contribute  toward  the  expense 
of  the  construction  and  operation  of  a  town 
plant  that  might  destroy  its  property. 
When,  however,  all  is  said  and  considered, 
the  real  question  is,  What  is  the  contract 
between  these  parties!  If  the  contract  is 
that  during  its  continuance  the  town  will 
not  construct  and  operate  a  system  of 
waterworks  in  competition  with  that  of  the ' 
company,  then  the  construction  and  opera- 
tion of  such  a  system  would  work  an  im- 
pairment of  the  obligation  of  its  i^reement. 
If,  on  the  other  hand,  the  contract  is  .limit- 
ed to  a  grant  of  the  franchise  to  construct 
and  operate  a  system  of  waterworks  to  sup- 
ply the  town  -  and  its  inhabitants  with 
water,  to  a  grant  of  the  use  of  the  streets 
and  alleys  for  this  purpose,  and  to  an  ex- 


structing  waterworks  of  its  own,  and  enter- 
ing into  competition  with  the  company. 
Tarentum  Water  Co.  v.  Tarentum,  230 
Pa.  148,  7»  Atl.  402. 

Id  order  to  preclude  the  city  from  con- 
structing its  own  waterworks,  its  contract 
with  the  corporation  miist  be  such  as  can 
be   reasonably   held   to   have   exhausted   its 

Sower  to  supply  water  to  its  inhabitants: 
ence,  a  contract  with  the  company  to  sup- 
ply the  municipality  with  water  for  fire  pro- 
tection does  not  have  that  effect,  and  an  im- 
plied contract  cannot  arise  out  of  the  fact 
that  the  company,  at  the  request  of  the 
city,  extended  its  lines  so  as  to  supply  more 
inhabitants  than  it  was  previously  supply- 
ing, without  any  contract  with  the  city  tiiat 
would  bind  the  company  to  furnish  all  the 
water  that  should  be  needed.  Bethlehem 
City  Water  Co.  v.  Bethlehem,  231  Pa.  454, 
80  Atl.  984. 

But,  as  observed  supra,  the  doctrine  that 
the  municipality  exhausts  its  powers  to  pro- 
vide or  furnisli  water,  by  the  grant  of  a 
franchise  for  that  purpose,  is  not  adopted 
by  any  other  than  Pennsylvania  courts.  It 
has  been  rejected  in  analogous  cases  not 
within  the  scope  of  the  present  note.  See 
note  in  61  L.H.A.  38.  Since  the  question 
as  to  the  exclusiveness  of  the  franchise 
does  not  arise  if  the  municipality  exhausts 
its  power  by  the  grant,  all  the  cases  cited 
under  III.  infra,  are  in  a  negative  way  op- 
posed to  the  doctrine,  and  three  of  them  ex- 
pressly repudiate  it.  The  doctrine  was  ex- 
pressly repudiated  in  Thomas  v.  Grand 
Junction,  13  Colo.  App.  80,  56  Pac.  665 
(the  Pennsylvania  cases  were  referred  to 
and  distinguished)  ;  North  Springs  Water 
Co.  V.  Tacoma,  21  Wash.  517,  47  L.R.A.  214, 
58  Pac.  773  (in  this  case  the  court  dis- 
tinguished the  case  from  those  of  Pennsyl- 
vania, and  entered  into  a  lengthy  discus- 
sion of  the  question,  citing  many  analogous 
cases  involving  franchises  for  other  utili- 
ties than  waterworks)  ;  Colby  University  v. 
Canandaigua,  96  Fed.  449,  where  the  court 
said:  "The  case  of  White  v.  Meadville,  177 
Pa.  643,  34  L.R.A.  667,  3S  .Atl.  695,  arose 
under  the  laws  of  Pennsylvania,  which  differ 
in  several  important  particulars  from  the 
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laws  of  New  York  here  in  controversy.  The 
court  does  not,  however,  seek  to  disguise  the 
fact  that  the  reasoning  of  that  decision  is  in 
conformity  with  the  complainants'  conten- 
tion. Indeed,  it  may  as  well  be  conceded 
that,  were  this  controversy  before  the 
Pennsylvania  court,  consistency  would  re- 
quire a  decree  for  the  relief  demanded  in  the 
bill.  The  Meadville  decision  states  the 
argument  for  the  water  company  as  suc- 
cinctly as  possible,  and  points  out  the  in- 
justice of  permitting  the  sovereign  au- 
thority, which  gives  life  to  the  corporation, 
to  destroy  its  property  by  indirection. 
Were  the  question  an  open  one,  this  view 
would  have  great  weight,  though  modified 
somewhat  by  a  contemplation  of  the  in- 
equitable results  which  might  ensue  were 
the  Pennsylvania  doctrine  pushed  to  its 
logical  conclusion.  Might  it  not  follow 
that  instances  will  be  more  numerous  than 
at  present  where  a  community  is  held  in 
the  grasp  of  a  selfish  and  unyielding  mo- 
nopoly which  condescends,  for  an  exorbi- 
tant reward,  to  deal  out  liquid  filth  in 
parsimonious  doses  to  the  parched  but  help- 
less inhabitants  T  Admitting  that  the 
Meadville  decision  cannot  be  reconciled  with 
the  decisions  of  the  courts  of  New  York,  it 
is  clearly  the  duty  of  this  court  to  follow 
the  latter." 

III.  Question  aa  to  municipality's 
breach  of  contract. 

a.  In  general. 

All  the  decisions  except  those  of  the 
Pennsylvania  courts  have  turned  upon  the 
question  as  to  whether  or  not  the  franchise 
granted  by  the  city  was  an  exclusive  one. 
This  question,  however,  cannot  arise  until 
the  court  has  decided  or  assumed  that  the 
city  did  not,  by  granting  a  franchise  to  or 
msJcing  a  contract  with  someone  to  furnish 
it  and  its  inhabitants  with  water,  exhaust 
its  power  to  provide  or  furnish  water.  If 
it  did  exhaust  its  power  by  the  grant,  clear- 
ly it  cannot  thereafter,  during  the  term  of 
the  grant,  construct  waterworks  of  its  own, 
or  in  any  other  way    furnish    or    provide 
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elusive  right  to  furnish  to  the  town  at  fixed 
rates  all  the  water  it  shall  use  during  the 
life  of  the  contract  for  public  purposes, 
such  as  the  extinguishment  of  fires,  the 
flushing  of  sewers,  and  the  sprinkling  of  the 
streets,  the  construction  and  operation  of 
waterworks  by  the  town  to  supply  its  in- 
habitants with  water  would  be  neither  a 
-violation  of  its  agreement  nor  an  impair- 
ment of  the  obligation  thereof.  Ciounsel 
for  the  company  concede  that  the  contract 
is  not  exclusive;  that  notwithstanding  its 
provisions  the  town  may  lawfully  grant  to 
third  persons  the  right  to  build  and  operate 
waterworks  to  supply  the  inhabitants  with 
water  in  competition  with  the  system  of  the 
company.  In  the  absence  of  an  express  and 
clear  stipulation  to  that  effect,  and  the  con- 


tract contains  none,  it  is  difficult  to  con- 
ceive that  the  parties  to  this  agreement  in- 
tended to  exclude  the  town  when  they  did 
not  exclude  others.  They  inserted  in  the 
agreement  a  plain  provision  that  the  town 
would  take  and  pay  for  water  from  the 
hydrants  of  the  grantees,  and  tha4^  it  would 
not  take  water  for  public  purposes  from  any 
other  party.  But  they  inserted  no  stipula- 
tion that  the  town  would  not  construct  and 
operate  a  system  of  waterworks  to  supply 
its  inhabitants  with  water  in  competition 
with  the  system  of  the  grantees,  and  the 
logical  inference  is  that  they  intended  to 
make  no  such  agreement. 

The  exclusion  of  the  grantor  from  the 
right  to  compete  with  the  grantee  does  not 
inhere  in  a  quasi  municipal  grant  or  con- 


water,  whether  the  grant  was  or  was  not 
exclusive.  See  II.  supra.  But  when  the 
court  has  decided  or  assumed  that  tlie 
grant  did  not  exhaust  the  city's  power,  then 
the  decision  must  turn  upon  the  question 
as  to  whether  or  not  the  city's  action,  in 
constructing  waterworks,  is  a  breach  of  its 
contract,  and  the  answer  depends  upon 
whether  or  not  the  contract  or  franchise 
was  exclusive.  Since  the  city  acts  under 
the  power  of  the  state,  its  alleged  breach 
of  contract  raises  a  Federal  question  un- 
der the  contract  clause  of  the  Federal 
Constitution.  In  many  of  the  cases  here 
cited  the  general  question  as  to  the  exhaus- 
tion of  the  city's  power  was  not  raised,  but 
they  are  Inconsistent  with  the  theoiy  that 
the  city  had  exhausted  its  power  by  the 
grant. 

6.  Where  franchise  is  not  exclusive. 

On  the  general  question  as  to  what  consti- 
tutes an  exclusive  franchise  to  a  water  com- 
pany to  furnish  water  to  a  municipality, 
see  note  in  61  L.R.A.  82.  In  this  connec- 
tion, however,  it  should  be  observed  that 
a  franchise  may  be  made  exclusive  by  the 
use  of  the  term  "exclusive"  (see  Vicksburg 
V.  Vicksburg  Water  Co.  and  other  cases  as 
cited  under  III.  c.  infra),  or  the  same  re- 
sult, so  far  as  the  question  here  considered 
is  concerned,  may  be  effected  by  expressly 
providin '  in  the  franchise  or  contract  that 
the  municipality  will  or  shall  not  compete 
with  the  grantee  of  the  franchise  during 
the  life  of  the  grant  (see  Walla  Walla 
v.  Walla  Walla  Water  Co.  as  cited,  under 
III.  e.  infra ) .  But  if  the  term  "exclusive" 
is  not  used,  nothing  short  of  an  express  pro- 
vision such  as  was  involved  in  the  Walla 
Walla  Case  will  have  the  effect  of  making 
it  exclusive,  even  a  provision  that  the  city 
will  not  grant  a  franchise  to  another  for 
the  same  purpose  not  being  sufficient  to 
have  that  effect.  See  Knoxville  Water  C^. 
V.  Knoxville,  200  U.  S.  22,  50  L.  ed.  353, 
26  Sup.  Ct.  Rep.  224,  as  cited,  infra. 

Unless  the  water  company's  franchise  is 
made  exclusive  by  express  words  in  the  stat- 
ute under  which  it  was  granted,  in  the  ordi- 
L.R.A.1915C. 


nance  granting  it,  or  in  some  supplemental 
contract,  the  city  is  not  precluded  from 
subsequently  establishing  waterworks  of 
its  own,  and  from  entering  into  fair  compe-' 
tition  with  the  company,  although  its  ac- 
tion may  result  in  the  destruction  of  the 
value  of  the  company's  franchise.  Bien- 
ville Water  Supply  Co.  v.  Mobile,  176  U.  8. 
109,  44  L.  ed.  92,  20  Sup.  Ct.  Rep.  40; 
Bienville  Water  Supply  Co.  v.  Mobile,  186 
U.  S.  212,  46  L.  ed.  1132,  22  Sup.  Ct.  Rep. 
S20;  Helena  Waterworks  Co.  v.  Helena,  196 
U.  S.  383,  49  L.  ed.  245,  25  Sup.  Ct.  Rep. 
40,  affirming  56  C.  C.  A.  381,  122  Fed.  1; 
Knoxville  Water  Co.  v.  Knoxville,  200  U.  S. 
22,  60  L.  ed.  353,  26  Sup.  Ct.  Rep.  224; 
Meridian  v.  Farmers'  Loan  &  T.  Co.  74  C. 
C.  A.  221,  143  Fed.  67,  6  Ann.  Cas.  599; 
Westerly  Waterworks  Co.  v.  Westerly,  80 
Fed.  611;  Colby  University  v.  Canandaigua, 
0S  Fed.  449;  Little  Falls  Electric  &  Water 
Co.  V.  Little  Falls,  102  Fed.  663  (the  hold- 
ing in  this  case  appears  to  be  limited  to  the 
right  of  the  city  to  furnish  itself  with  water 
in  addition  to  what  it  had  contracted  with 
the  company  to  supply,  and  the  city  did  not 
propose  to  furnish  water  to  its  in- 
habitants) ;  Tillamook  Water  Co.  v.  Tilla- 
mook, 80  C.  C.  A.  71,  150  Fed.  117,  affirm- 
ing 139  Fed.  405;  Washington-Oregon  Corp. 
V.  Chehalis,  202  Fed.  591;  GLtarwoOD 
Spbikos  v.  Glenwood  Lioet  &  Watdi  Co.; 
Mobile  V.  Bienville  Water  Supply  Co.  130 
Ala.  379,  30  So.  446  (this  holding  was 
merely  incidental  to  the  holding  that  the 
city  could  not  discriminate  in  its  charges 
to  consumers  in  such  a  way  as  to  obtain 
an  unfair  advantage  in  competition  with 
the  company) ;  Phcenix  Water  Co.  v. 
Phnenix,  9  Ariz.  430,  84  Pac.  1095,  appeal 
dismissed  with  costs,  per  stipulation  in  204 
U.  S.  675,  51  L.  ed.  674,  27  Sup.  Ct.  Rep. 
786;  Thomas  v.  Grand  Junction,  13  Colo. 
App.  80,  56  Pac.  665;  Syracuse  Water  Co. 
V.  Syracuse,  116  N.  Y.  167,  5  L.R.A.  548,  22 
Hr.  E.  381;  Skaneateles  Waterworks  Co.  v. 
Skaneateles,  161  N.  Y.  154,  46  L.R.A.  687, 
55  X.  E.  662,  affirmed  in  184  U.  S.  364,  46 
L.  ed.  585,  22  Sup.  Ct.  Rep.  400  (the  state 
court  in  this  case  also  held  that  the  city 
would  not  be  permitted  to  enforce  any  stat- 
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tract,  unless  it  is  clearly  stipulated  there- 
in or  necessarily  implied  therefrom,  and  in 
this  grant  it  is  neither,  and  the  town  ie  not 
precluded  thereby  from  constructing  and 
operating  a  system  of  waterworks  in 
competition  with  the  company  for  the  pur- 
pose of  supplying  its  inhabitants  with 
water.  Joplin  v.  Southwest  Missouri  Light 
Co.  191  U.  S.  160.  156,  158,  48  L.  ed.  127, 
129,  130,  24  Sup.  Ct.  Rep.  43;  Bienville 
Water  Supply  Co.  v.  Mobile,  176  U.  S.  109, 
112,  114,  44  L.  ed.  92,  94,  20  Sup.  Ct.  Rep. 
40;  Id.,  186  U.  S.  212,  4o  L.  ed.  1132,  22 
Sup.  Ct.  Rep.  820;  Skaneateles  Waterworks 
Co.  v.  Skaneateles,  184  U.  S.  354,  363,  46 
L.  ed.  685,  590,  22  Sup.  Ct.  Rep.  400; 
Meridian  t.  Farmers'  Loan  &  T.  Co.  74  C. 
C.  A.  221,  143  Fed.  67,  69,  71,  6  Ann.  Cas. 


599;  Thomas  t.  Grand  Junction,  13  Colo. 
App.  80,  56  Pac.  665. 

Is  the  town  precluded  from  constructing 
and  operating  waterworks  because  it  haa 
made  a  contract  to  purchase  the  system  of 
waterworks  of  the  company  ?  The  extension 
agreement  of  February  14,  1905,  contained 
this  stipulation:  "The  town  shall  have  the 
right  to  purchase  the  waterworks  of  the 
company  at  any  time  during  the  term  of 
the  extension  or  renewal  herein  provided 
for,  and  at  a  valuation  to  be  fixed  by  four 
arbitrators,  two  to  be  selected  by  the  own- 
ers of  said  waterworks  and  two  by  the  au- 
thorities of  said  town;  but,  should  they 
fail  to  agree,  such  arbitrators  to  select  an 
umpire  whose  decision  shall  be  final  as  to 
the  value  of  such  waterworks,  such  value  to 


utes  that  would  give  it  an  unfair  advantage 
over  its  competitor)  ;  Canandaigua  Water- 
works Co.  V.  Canandaigua,  90  Hun,  605,  35 
N.  Y.  Supp.  1104,  affirmed  in  149  N.  Y.  619, 
44  K.  E.  1121,  on  the  ground  that  the  order 
was  not  reviewable  in  the  court  of  ^peals 
(by  a  statement  of  the  court  in  96  Fed. 
450,  it  appears  that  this  case  involved  a 
complaint  for  an  injunction  pendente  lite, 
restraining  the  ci^  from  constructing 
waterworks,  and  that  the  original  opinion 
dismissing  the  complaint  was  elaborate,  but 
unreported.  The  decree  was  affirmed  as 
here  indicated,  but  without  opinion  by 
either  the  appellate  division  or  the  court 
of  appeals) ;  Smith  v.  Westerly,  19  R.  I. 
437,  35  Atl.  526  (the  ordinance  in  this  case 
purported  to  grant  an  exclusive  franchise, 
but  the  enabling  statute  did  not  give  the 
city  power  to  grant  such  franchise) ;  North 
Springs  Water  Co.  v.  Tacoma,  21  Wash.  617, 
47  L.UJii.  214,  58  Pac.  773. 

And  where  the  franchise  is  not  exclusive, 
the  city  is  not  liable  in  damages  to  the 
grantee,  where,  under  legislative  authority 
enacted  after  erantee's  waterworks  had  been 
in  operation  for  some  time,  the  city  appro- 
priated the  waters  of  the  lake  from  which 
the  grantee  had  been  and  was  obtaining  his 
supply,  thereby  rendering  it  impossible  for 
him  to  fulfil  his  contract  with  the  city. 
Stolz  T.  Syracuse,  59  Misc.  600,  111  N.  Y. 
Supp.  467,  affirmed  without  opinion  in 
134  App.  Div.  993,  119  N.  Y.  Supp.  1146. 

A  contract  which  merely  bound  the  com- 
pany to  maintain  a  certain  number  of  fire 
hydrants,  for  which  the  city  agreed  to  pay 
a  specified  rental  for  a  term  of  years,  and 
fixed  a  maximum  price  beyond  which  tlie 
company  agreed  it  would  not  charge  for 
water  furnished  for  domestic  use  during  the 
term,  will  not  preclude  the  city  from  erect- 
ing waterworks  during  the  term,  and  com- 
peting with  the  water  company.  Bienville 
Water  Supply  Co.  v.  Mobile,  95  Fed.  539, 
affirmed  in  176  U.  S.  109,  44  L.  ed.  @2,  20 
Sup.  Ct.  Rep.  40. 

A  contract  in  which  it  is  expressly  stipu- 
lated that  the  city  shall  not  during  the 
term  grant  a  like  franchise,  or  contract 
with  any  other  person  or  corporation  so  as 
L.R.A.I9I0C. 


to  bring  in  competition,  is  not  an  exclu- 
sion of  the  city  itself,  so  that  it  is  not  pre- 
cluded from  establishing  waterworks  of  its 
own  without  first  taking  over  those  of  the 
company.  Knoxville  Water  Co.  v.  Knox- 
ville,  200  U.  S.  22,  50  L.  ed.  353,  26  Sup. 
Ct.  Rep.  224. 

A  franchise  wherein  the  city  agreed  "that 
this  ordinance,  and  franchisee  and  rights 
contained  and  granted  thereby,  .  .  . 
shall  continue  in  full  force  for  a  period  of 
thirty  years,  .  .  .  during  which  time 
the  city  .  .  .  agrees  not  to  contract 
with  any  other  person  or  persons,  corpora- 
tion or  corporations,  for  a  supply  of  water," 
was  held  in  Washington-Oregon  Corp.  v. 
Chehalis,  202  Fed.  591,  to  be  not  exclusive  of 
the  city's  right  to  enter  into  competition 
with  the  grantee  in  furnishing  water  to  the 
city  and  its  inhabitants,  so  that  it  retained 
the  right  to  construct  its  own  waterworks 
during  the  term  for  that  purpose. 

A  city  ordinance  granting  a  franchise  to 
construct  and  maintain  waterworks  therein, 
expressly  stating  that  when  accepted  it 
should  constitute  a  contract,  and  should  be 
the  measure  of  the  rights  and  liabilities  of 
the  parties,  obligating  the  acceptor  to  con- 
struct waterworks  according  to  plans  fur- 
nished by  the  city,  and  to  maintain  the 
same  for  a  stated  period  of  time  with  a 
capacity  sufficient  to  supply  all  the  needs 
of  the  city  and  its  inhabitants,  binding  the 
city  to  tuce  and  pay  for  water  during  the 
full  period,  and  giving  the  city  the  right 
at  stated  periods  within  the  term  to  pur- 
chase the  works  upon  specified  terms,  is 
not,  when  accepted  and  acted  upon  for  a 
number  of  years,  a  contract  that  precludes 
the  city  from  erecting  other  waterworks  of 
its  own  during  the  term,  and  competing 
with  the  grantee  under  an  enabling  statute 
passed  by  the  l^islature  subsequently  to 
the  grant.  Meridian  v.  Farmers'  Loan  t  T. 
Co.  74  C.  C.  A.  221,  143  Fed.  67,  6  Ann. 
Cas.  599,  reversing  139  Fed.  673. 

And  where  the  city  has  power  to  grant 
franchises,  but  no  express  leginlative  au- 
thority to  grant  exclusive  franchises,  the 
city  is  not  precluded,  by  an  abortive  at- 
tempt to  grant  an  exclusive  franchise,  from 
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b«  the  reasonable  value  of  said  waterworks 
ajrgtem  at  the  time  of  the  arbitration." 

On  August  3,  1908,  the  town  adopted  a 
resolution  which  recited  the  ordinances  of 
September  28,  1887,  and  of  February  14, 
1905,  and  resolved,  that,  "believing  it  is  for 
the  general  welfare,  as  well  as  the  will  of 
the  people,  that  the  town  should  purchase, 
own,  operate,  and  control  the  waterworks 
and  water  supply  of  the  town,  that  immedi- 
ate steps  be  taken  for  the  fulfilment  of  such 
purpose  by  the  appointment  of  two  arbi- 
trators who  shall  have  full  power  to  enter 
into  negotiations  with  two  arbitrators  to 
be  selected  by  the  Glenwood  Light  &  Water 
Company,  for  the  purpose  of  determining 
and  agreeing  upon  a  value  to  be  placed  upon 
■aid  waterworks;   but  should  they  fail  to 


agree,  such  arbitrators  to  select  an  umpire 
whose  decision  shall  be  final  as  to  the  value 
of  said  waterworks,  subject  to  the  limi- 
tations prescribed  by  statute  and  the  exten- 
sion ordinance  aforesaid;"  that  a  copy  of 
the  resolution  be  delivered  to  the  company 
and  a  formal  request  made  of  it  that  the 
resolution  be  speedily  complied  with.  On 
the  same  day  the  town  appointed  two  arbi- 
trators. On  August  10,  1908,  notice  of  the 
appointment  of  these  arbitrators  and  a 
request  that  the  company  appoint  its 
arbitrators  was  served  upon  the  com- 
pany, but  the  company  neither  protest- 
ed the  appointment  of  either  of  the  arbi- 
trators named  by  the  town,  nor  appointed 
any  on  its  own  behalf,  nor  took  any  action 
toward  the  determination  of  the  value  of  its 


constructing  waterworks  of  its  own,  and 
competing  with  its  grantee  during  the  term 
of  the  grant.  Smith  v.  Westerly,  19  R.  I. 
437,  35  Atl.  628;  Westerly  Waterworks  Co. 
V.  Westerly,  80  Fed.  611. 

But  in  Columbia  Ave.  Sav.  Fund,  S.  D. 
Title  &  T.  Co.  V.  Dawson,  130  Fed.  132,  the 
court,  by.  confirming  the  master's  report, 
held  .that  the  city  had  power,  without  an 
express  l^slative  grant,  to  grant  an  ex- 
clusive franchise  for  fuiniahing  the  city 
and  its  inhabitants  with  water;  hence,  after 
it  had  granted  such  franchise  and  the 
grantee  had  constructed  the  works  and  was 
complying  with  its  contract,  the  city  was 
precluded  from  constructing  works  of  its 
own  and  entering  into  competition  with  its 
grantee.  However,  this  decision  was  re- 
versed and  remanded  with  instruction  to 
dismiss  the  bill  of  the  water  company,  in 
197  U.  S.  178,  49  L.  ed.  713,  25  Sup.  Ct. 
Rep.  420,  for  want  of  jurisdiction  in  the 
Federal  courts.  The  holding  in  the  lower 
court  was  approved  and  followed  in  Mercan- 
tile Trust  &  D.  Co.  V.  Columbus  Water- 
works Co.  130  Fed.  180,  and  again,  in  the 
same  case,  in  161  Fed.  135,  after  the  court 
in  203  U.  S.  311,  61  L.  ed.  198,  27  Sup. 
Ct.  Rep.  83,  had  decided  the  question  of 
jurisdiction;  but  the  order  was  finally  re- 
versed on  other  grounds  in  218  U.  S.  645, 
64  L.  ed.  1193,  31  Sup.  Ct.  Rep.  106. 

As  to  the  power  of  a  city,  without  ex- 
press l^islative  authority,  to  grant  ex- 
clusive franchises  to  water  companies,  etc., 
see  note  in  22  L.R.A.(NJS.)   933  and  938. 

c.  Where  franchise  iB  eceetuetve. 

The  general  rule  is  that  if  the  franchise 
is  exclusive  and  the  grantee  has  gone  to  ex- 
pense in  complying  or  preparing  to  comply 
with  his  part  of  the  contract,  then  it 
amounts  to  an  impairment  of  a  contract 
for  the  city  to  enter  into  competition  with 
the  grantee,  and  such  action  offends  the 
United  States  Constitution,  so  that  the 
Federal  courts  have  jurisdiction.  The  city 
may  be  enjoined  by  an  injunction  from 
competing  with  its  grantee.  For  fuller  dis- 
eoMion  of  the  question,  see  III.  b,  supra. 
L.R.A.1916C. 


Where  the  city  has  full  power  by  virtue 
of  state  legislation  to  provide  a  water  sup- 
ply either  by  means  of^its  own  waterworks 
or  by  contracting  with  others  to  furnish  the 
same,  and  under  an  ordinance  its  ofBcers 
make  a  contract  with  a  water  company  to 
furnish  water  for  a  period  of  years  giving 
it  power  and  authority  to  use  the  streets, 
etc.,  reserving  the  right  to  take  over  its 
property  at  a  fair  valuation  at  any  time, 
and  expressly  agreeing  that  the  city  will 
not  construct  or  acquire  any  other  water- 
works or  enter  into  competition  with  the 
company,  the  city  is  precluded  from  acquir- 
ing other  waterworks  during  the  term, 
without  first  taking  and  paying  for  those 
of  the  company,  and  the  Federal  courts  have 
jurisdiction  to  enjoin  it  from  so  doing,  in 
violation  of  the  contract  clause  in  the  Con- 
stitution of  the  United  States.  Walla 
Walla  V.  Walla  Walla  Water  Co.  172  U. 
S.  1,  43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77, 
affirming  60  Fed.  957. 

And  a  contract  in  the  form  of  an  accepted 
ordinance,  granting  to  the  corporation,  their 
successors  and  assigns,  the  exclusive  right 
to  erect,  maintain,  and  operate  waterworks 
for  a  definite  term  (thirty  years),  to  supply 
water  for  public  and  private  use,  is  such 
a  contract  as  expressly  precludes  the  city 
from  entering  into  competition  with  the 
grantee  in  supplying  water  to  the  city  or 
its  inhabitants,  and  the  city  will  be  en- 
joined at  the  instance  of  the  grantee  or  its 
successors  from  so  doing.  Vicksburg  v. 
Vicksburg  Waterworks  Co.  202  U.  S.  453, 
60  L.  ed.  1102,  26  Sup.  Ct.  Rep.  660,  6  Ann. 
Cas.  253,  Harlan,  J.,  dissenting.  And  the 
holding  is  not  aillected  by  a  provision  in 
the  state  Constitution  enabling  the  repeal, 
alteration,  or  amendment  of  corporate  char- 
ters, provided  that  "no  injustice  shall  be 
done  to  the  stockholders."  In  this  connec- 
tion, the  court  said:  "Consistently  with 
this  grant,  can  the  city  submit  the  grantee 
to  what  may  b«  the  ruinous  competition  of 
a  system  of  waterworks  to  be  owned  and 
managed  by  the  city,  to  supply  the  needs, 
public  and  private,  covered  in  the  grant  of 
privileges  to  the  grantee?  It  needs  no 
argument  to  demonstrate,  as  was  pointed 
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waterworks  or  the  performance  of  its  part 
of  the  contract  of  Bale  thereof  to  the  town. 
The  excuses  it  now  offers  for  its  inaction 
are  that  one  of  the  arbitrators  appointed  by 
the  town  had  litigated  with  the  company  its 
right  to  the  source  of  its  water  supply; 
that  the  action  of  the  town  in  making  the 
election  should  have  been  by  ordinance,  and 
not  by  resolution,  and  that  the  resolution 
was  not  passed  for  the  purpose  of  effecting 
and  did  not  effect,  an  election  by  the  town 
to  purchase,  but  was  enacted  to  ascertain 
what  the  town  could  purchase  the  water- 
works for,  and  to  reserve  its  right  to  elect 
after  that  determination.  On  January  4, 
1909,  the  town  adopted  a  resolution  which 
recited  that  the  company  had  failed  to 
select  arbitrators,  that  immediate  action 
be  taken  to  determine  in  a  legal  way  the 
valuation  of  the  waterworks,  and  that  the 
mayor  be  directed  to  employ  counsel  to  com- 
mence the  necessary  legal  proceeding  and 
do  the  necessary  acts  to  protect  and  enforce 
the  rights  of  the  town  to  the  valuation  and 
title  of  the  waterworks  of  the  company. 
Nine  months  more  passed.     But  the  com- 


pany still  failed  to  appoint  arbitrators  or  to 
take  any  other  action  to  perform  its  part 
of  the  contract  of  sale.  Thereupon,  on 
October  6,  1909,  and  more  than  eleven 
months  after  the  town  appointed  its  arbi- 
trators and  required  the  company  to  per- 
form the  contract  of  sale,  the  town  by  reso- 
lution in  terms  repealed  and  rescinded  the 
resolution  notice  and  election  to  purchsise 
of  August,  1908,  and  on  October  18,  1909, 
the  town  adopted  an  ordinance  which  in 
terms  repealed  the  extension  ordinance  of 
February  14,  1905.  In  December,  1909,  the 
town  adopted  an  ordinance  to  create  an  in- 
debtedness of  the  town  and  to  issue  its 
bonds  for  $12S,000  to  raise  money  to  pur- 
chase or  to  construct  waterworks,  to  offer 
the  company  $60,000  in  par  value  of  the 
bonds  for  its  waterworks,  and,  if  it  refused 
to  sell  for  that  sum,  then  to  sell  the  bonds, 
and  to  use  the  money  to  construct  a  new 
system  of  waterworks  of  its  own.  The  de- 
cree in  this  case  enjoins  the  town  from 
carrying  into  effect  the  provisions  of  this 
ordinance,  or  the  provisions  of  the  repealing 
ordinance  of  October  18,  1909.    But,  in  view 


out  in  the  Walla  Walla  Case,  that  the  com- 
petition of  the  city  may  be  far  more  de- 
structive than  that  of  a'  private  company. 
The  city  may  conduct  the  business  without 
regard  to  the  profit  to  be  gained,  as  it  may 
resort  to  public  ta-xation  to  make  up  for 
losses.  A  private  company  would  be  com- 
pelled to  meet  the  granteie  upon  different 
terms,  and  would  not  likely  conduct  the  busi- 
ness unless  it  could  be  made  profitable.  We 
cannot  conceive  how  the  right  can  be  ex- 
clusive, and  the  city  have  the  right  at  the 
same  time  to  erect  and  maintain  a  system 
of  waterworks,  which  may  and  probably 
would  practically  destroy  the  value  of  rights 
and  privileges  conferred  in  its  grant.  If 
the  right  is  to  be  exclusive,  as  the  city  has 
contracted  that  it  shall  be,  it  cannot  at  the 
same  time  be  shared  with  another,  par- 
ticularly so  when  such  division  of  occupa- 
tion is  against  the  will  of  the  one  entitled 
to  exercise  the  rights  alone.  It  is  difficult 
to  conceive  of  words  more  apt  to  express 
the  purpose  that  the  company  shall  have 
the  undivided  occupancy  of  the  field  so  far 
as  the  other  contracting  party  is  concerned." 
This  ease  was  before  the  court  on  the  ques- 
tion of  jurisdiction  in  185  U.  -S.  65,  46  L. 
cd.  808,  22  Sup.  Ct.  Rep.  585.  And  it  is  in- 
teresting to  note  that  the  same  contract  was 
before  the  court  in  Vicksburg  v.  V'icksburg 
Waterworks  Co.  206  U.  8.  496,  51  L.  ed. 
1155,  27  Sup.  Ct.  Rep.  762,  on  a  question 
as  to  the  city's  power  under  subsequent  leg- 
islation to  establish  rates  not  authorized 
by  the  contract,  and  under  the  same  con- 
tract it  was  held  in  Vicksburg  v.  Henson, 
231  U.  S.  259,  38  L.  ed.  209,  34  Sup.  Ct. 
Rep.  95,  reversing  121  C.  C.  A.  664,  203  Fed. 
1023,  that  the  city,  by  issuing  bonds  for, 
and  by  the  actual  construction  of,  water- 
works for  supplying  the  city  and  its  in- 
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habitants  with  water  only  after  the  expira- 
tion of  the  term  of  the  company's  contract, 
did  not  violate  either  the  former  decree  of 
the  court  or  the  spirit  of  the  contract,  al- 
though the  bond  issue  and  construction 
took  place  before  the  expiration  of  the  term, 
but  the  operation  of  the  waterworks  was 
postponed  until  after,  the  court  holding  that 
actual  competition  by  the  city  during  the 
term  of  the  contract  was  the  substuitial 
matter  of  which  the  company  could  right- 
fully complain. 

In  Farmers'  Loan  k  T.  Co.  v.  Sioux  Falls, 
69  C.  C.  A.  873,  136  Fed.  721,  appeal  dis- 
missed for  want  of  jurisdiction  m  199  U. 
S.  601,  50  L.  ed.  328,  26  Sup.  Ct.  Rep.  748, 
the  holding  is  on  all  fours  with  that  in 
Vicksburg  v.  Henson,  supra. 

While  the  question  of  jurisdiction  was 
the  only  one  before  the  court  in  Mercantile 
Trust  ft  D.  Co.  V.  Columbus,  203  U.  S.  311, 
51  L.  ed.  198,  27  Sup.  Ct.  Rep.  83,  a  neces- 
sary inference  from  the  decision  is  that  the 
grant  of  an  exclusive  franchise  by  the  city 
to  furnish  water  to  it  and  its  inhabitants 
precludes  the  city  from  erecting  water- 
works and  entering  into  competition  witii 
its  grantee. 

But  notwithstanding  tlie  fact  that  the 
franchise  is  an  exclusive  one,  the  city  may, 
by  a  cross  bill  to  the  complaint  of  the 
grantee  seeking  an  injunction  to  prohibit 
the  city  from  constructing  works  of  its  own, 
obtain  a  rescission  of  its  contract  and  a 
dismissal  of  the  grantee's  bill,  if  it  can 
show  that  there  have  been  substantial 
breaches  of  the  contract  on  the  part  of  the 
grantee  in  failing  to  supply  a  suificiont 
amount  of  pure  water.  Columbus  v.  Mer- 
cantile Trust  k  D.  Co.  218  U.  S.  646,  54 
L.  ed.  1193,  31  Sup.  Ct.  Rep.  105. 

J.  W.  M. 
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of  the  conclusion  already  reached,  that  the 
original  contract  of  the  town  and  its  exten- 
sion did  not  preclude  it  €rom  constructing 
and  operating  a  system  of  waterworks  in 
competition  with  that  of  the  company,  no 
equity  entitling  the  company  to  this  injunc- 
tion is  perceived  in  the  facts  which  have 
t>een  recited,  whether  or  not  tiie  town  elected 
and  bound  itself  to  purchase  the  water- 
works of  the  company  pursuant  to  the  pro- 
Tisions  of  the  extension  ordinance  of  Febru- 
ary, 14,  1905. 

Suppose  that  that  ordinance  is  valid,  and 
that  the  town  legally  elected,  and  thereby 
irrevocably  bound  itself,  to  purchase  there- 
under, the  company  has  failed  ever  since 
August,  1908,  when  the  notice  and  request 
were  served  upon  it,  to  perform  its  part  of 
this  contract.  It  failed  to  do  so  for  more 
than  eleven  months  after  the  demand  was 
made  before  the  town  attempted  to  with- 
draw from  and  to  rescind  the  agreement  of 
purchase.  Kor  has  it  yet  offered  or  com- 
menced to  perform  that  contract.  Its  ex- 
cuses for  its  failure  are  unsatisfactory. 
That  an  arbitrator  was  appointed  by  the 
town  who  had  conducted  a  litigation  against 
it  did  not  relieve  it  from  a  performance  of 
the  contract  on  its  part.  A  protest  against 
his  appointment  or  a  suit  might  have  re- 
moved him,  and,  if  not,  it  was  not  he  or  any 
of  the  four  arbitrators,  but  the  umpire,  who 
was  the  final  judge  of  the  valuation  of  its 
property,  and  the  company  could  un- 
doubtedly have  named  two  arbitrators  who 
would  not  have  consented  to  an  unjust 
valuation  or  to  the  appointment  of  an  un- 
fair umpire.  The  other  excuses  it  presents 
are  that  the  resolution  of  election  was  il- 
legal and  ineffective,  because  it  was  not  an 
ordinance,  and  because  it  was  not  intended 
to  and  did  not  effect  an  election  to  pur- 
chase, and  these  excuses  are  excluded  from 
consideration  here  by  the  supposition  that 
there  was  a  valid  election.  Under  this 
supposition,  before  the  election,  the  town 
had  the  right  to  elect  to  purchase  the  com- 
pany's waterworks,  and  the  right  to  elect 
not  to  purchase  them  and  to  build  water- 
works of  its  own.  In  August,  1908, 
it  elected  to  purchase  the  waterworks 
of  the  company,  and  demanded  that  the 
company  should  perform  its  part  of  the 
contract.  The  mutual  agreements  of  the 
parties  that  upon  the  election  each  par- 
ty should  appoint  two  arbitrators  who 
should,  either  themselves  or  through  an 
umpire  they  should  select,  determine  the 
value  of  the  waterworks,  were  material 
covenants  of  the  contract.  The  town  per- 
formed its  covenant  in  this  regard.  It  ap- 
pointed two  arbitrators.  The  company 
failed  to  perform  its  covenant  in  this  re- 
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spect,  though  requested.  It  did  not  appoint 
arbitrators,  and  by  this  continuing  failure 
it  became  guilty  of  the  first  breach  of  the 
contract.  And  courts  of  equity  will  not 
ordinarily  compel  the  specific  performance 
of  a  contract,  either  by  decree  or  by  an  in- 
junction against  its  violation,  at  the  suit  of 
a  party  who  is  guilty  of  a  substantial 
breach  of  it.  Shubert  v.  Woodward,  92  C. 
C.  A.  509,  519,  167  Fed.  47,  57;  Rutland 
Marble  Co.  v.  Ripley,  10  Wall.  339,  358,  19 
L.  ed  955,  961 ;  Taussig  v.  Corbin,  73  0.  C. 
A.  656,  663,  142  Fed.  660,  667. 

There  is  no  equity  here  which  entitles  the 
complainant  to  an  injunction  against  the 
acquisition  of  its  waterworks  by  the  town, 
by  negotiation  and  purchase  dehors  the  con- 
tract made  4>y  the  election,  or  against  its 
construction  and  operation  of  its  own 
waterworks.  Suppose,  on  the  other  hand, 
that  the  resolution  of  election  was  void  or 
ineffective,  then  the  town  has  the  right  to 
construct  and  operate  its  own  waterworks 
without  let  or  hindrance  by  the  company, 
and  there  is  no  logical  escape  from  the  con- 
clusion that  there  was  no  equitable  ground 
for  the  injunction. 

If  it  l>e  said  that,  in  so  far  as  the  reso- 
lution of  October  6,  1909,  attempted  to  re- 
peal the  election  resolution  of  August,  1908, 
and  in  so  far  as  the  ordinance  of  October 
18,  1909,  attempted  to  repeal  the  extension 
ordinance  of  1909,  they  are  void,  and  the 
complainant  is  entitled  to  an  injunction 
against  their  enforcement,  the  answer  is 
that  the  evidence  does  not  establish  any  re- 
striction of  or  interference  with  the  right  of 
the  company  to  furnish  the  inhabitants  of 
the  town  with  water,  to  use  the  streets, 
alleys,  and  public  places  for  that  purpose, 
to  supply  the  town  with  all  the  water  it 
may  use  for  public  purposes,  and  to  be  paid 
therefor  by  the  town.  Nor  does  it  disclose 
any  threat  of  any  such  restriction  or  inter- 
ference, except  that  which  may  arise  from 
the  lawful  construction  and  operation  of 
waterworks  by  the  town.  If,  in  the  future, 
any  such  unlawful  restriction  or  interfer- 
ence, or  the  threat  of  it,  shall  arise,  the 
powers  of  the  courts  of  equity  will  be  ample 
to  enjoin  it  and  to  grant  other  just  relief, 
and  no  estoppel  of  the  company  by  this 
opinion  or  decision  from  securing  all  the 
relief  to  which  subsequent  events  may  en- 
title it  can  arise.  The  equity  of  the  com- 
plainant, as  the  case  now  stands,  however, 
does  not  support  the  injunction.  •  The  de- 
cree below  must  therefore  be  reversed,  and 
the  case  must  be  remanded  to  the  court  be- 
low, with  directions  to  dismiss  the  bill 
without  prejudice  to  the  right  of  the  com- 
plainant to  enforce,  by  suits  in  equity  or 
actions  at  law,  its  right  to  furnish  water  to 
the  inhabitants  of    the   town,    to    use    the 
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streets  and  alleys  of  the  town  for  that  pur- 
pose, to  supply  the  town  itseU  with  all  the 
water  it  may  use  for  public  purposes,  and 
to  collect  from  it  its  rates  therefor  under 
the  contract  of  1887,  and  the  extension  of 
February  14,  1905. 
It  is  so  ordered. 

Appeal  dismissed  and  petition  for  a  writ 
of  certiorari  denied  by  the  Supreme  Court  of 
the  United  States,  October  27,  1913,  231  U. 
S.  736,  58  li.  ed.  459,  34  Sup.  Ct.  Rep.  316. 


AliABAMA  SUPREME  COURT. 

J.  T.  VINSON,  Appt., 

V. 

SOUl'HERN  BELL  TELEPHONE  4; 
TELEGRAPH  COMPANY. 

(—  Ala.  — ,  66  So.  100.) 

Evidence  —  failure  of  telepbone  service 
—  overconilng  presumption  of  neg- 
ligence. 

1.  A  telephone  company  which  fails  to 
furnish  service  to  one  entitled  to  it,  who 


pursues  the  usual  method  to  effect  the  use 
of  the  system,  has  the  burden  of  showing 
that  the  failure  was  not  due  to  the  negli- 
gence of  itself  or  its  employees,  by  showing 
that  the  cause  was  of  an  uncontrollable 
nature,  or  was  unavoidable  by  the  exercise 
of  due  care,  skill,  and  diligence,  or  was  the 
result  of  acts  for  which  the  company  was 
not  responsible  either  directly  or  in  con- 
sequence of  its  negligent  omission  to  em- 
ploy due  care,  skill,  and  diligence  to  dis- 
cover the  effect  of  such  acts,  and  to  remove 
or  repair  it  after  becoming  aware  thereof. 
Telepbone  ^liability  for  breacb  of  serv- 
ice. 

2.  One  having  a  contract  with  a  tele- 
phone company  for  service,  who  fails  to 
receive  it  because  of  the  negligence  of  it  or 
its  employees,  may  recover  nominal  dam- 
ages and  such  actual  damages  as  be  suffered 
in  consequence  thereof. 

Damages  —  failure  of  telepbone  service 
^  bodily  injuries. 

3.  One  who  suffered  injury  to  his  person 
through  the  physical  effort  necessary  to 
reach  a  doctor  on  foot  in  the  night  to  at- 
tend a  member  of  his  family  dangerous- 
ly ill,  which  effort  is  made  necessary  by  the 
negligent  failure  of  a  telephone  company 
to  furnish  service  for  which  he  has   con- 


Ifote.  —  Liability  of  telephone  eotnpony 
for  failure  to  malce  connections  for 
»ubacriber. 

The  present  note  supplements  the  notes 
to  Lebanon,  L.  &  L.  Teleph.  Co.  v.  Lanbam 
Lumber  Co.  21  L.R.A.(N.S.)  116;  Volquard- 
sen  v.  Iowa  Teleph.  Co.  28  L.R.A.(N.S.) 
554;  and  Southern  Teleph.  Co.  v.  King, 
39  L.R.A.(N.S.)  402,  where  the  earlier 
cases  are  presented. 

As  to  the  right  to  withdraw  telephone 
service  because  of  the  abuse  of  privilege  by 
subscribers,  see  note  to  Huffman  v.  Marcy 
Mut.  Teleph.  Co.  23  L.R.A.(N.S.)   1010. 

As  to  the  right  to  refuse  telephone  ser- 
vice to  coerce  payment  of  bill,  see  note  to 
Danher  v.  Southwestern  Teleg.  &,  Teleph. 
Co.  30  L.R.A.(N.S.)   1027. 

As  to  right  of  addressee  to  recover  dam- 
ages for  failure  to  summon  him  to  receive  a 
long-distance  telephone  message,  see  note  to 
McLeod  v.  Pacific  States  Teleph.  &  Teleg. 
Co.  15  L.R.A.(N.S.)  810. 

As  to  the  measure  of  damages  for  removal 
of  telephone,  see  note  to  Carmichael  v. 
Southern  Bell  Teleph.  t  Teleg.  Co.  39  L.R.A. 
(N.S.)  661. 

In  Southern  Bell  Teleph.  ft  Teleg.  Co.  v. 
Glawson,  13  Ga.  App.  520,  79  S.  E.  488,  it  is 
held  that  telephone  companies  are  required 
to  exercise  only  ordinary  care  promptly  to 
furnish  a  subscriber  means  of  communica- 
tion over  their  lines  with  other  subscribers, 
and  that  failure  to  exercise  such  care  au- 
thorizes the  recovery  of  whatever  damages 
may  proximately  result  therefrom. 

It  is  also  held  in  the  above  case  that  even 
if  proof  of  a  failure  to  give  a  subscriber 
telephonic  connection  raises  an  inference  of 
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negligence,  the  inference  is  removed  when  it 
appears  that  the  telephone  company  has 
exercised  all  ordinary  care  and  diligence, 
and  that,  notwithstanding  the  performance 
of  this  duty,  some  portion  of  the  delicate 
mechanism  comprising  the  telephone  sys- 
tem got  out  of  order  from  some  unknown 
and  unforeseen  cause  against  which  ordi- 
nary care  could  not  guard.  The  court  said : 
"The  evidence  discloses  (and  it  is  a  matter 
of  common  knowledge)  that  frequently  a 
subscriber  cannot  obtain  a  connection,  and 
the  cause  of  the  trouble  is  not  discovered 
until  after  a  most  minute  inspection.  .  .  . 
The  time  njay  come  when  the  instrumen- 
talities may  be  so  perfected  that  a  higher 
degree  of  care  should  be  imposed  upon  those 
undertaking  to  furnish  telephone  service; 
but  that  time  has  not  yet  arrived." 

In  Cumberland  Teleph.  &  Teleg.  Co,  v. 
Sutton,  156  Ky.  191,  160  S.  W.  949,  it  was 
held  that  the  negligent  failure  of  a  tele- 
phone company  to  furnish  a  subscriber  tele- 
phonic connections  with  his  family  physi- 
cian after  repeated  calls  bf  both  the 
subscriber  and  the  physician,  when  the 
operator  was  informed  of  the  serious  illness 
of  the  subscriber's  child,  and  knew  that  the 
physician  intended  calling  the  subscriber  on 
the  telephone  within  about  thirty  minutes, 
by  reason  of  which  the  physician  did  not  ar- 
rive until  the  child  was  beyond  recovery,  roi- 
dered  the  company  liable  to  the  subscriber 
for  compensatory  damages,  but  not  for  puni- 
tive damages. 

But  in  Southern  Bell  Teleph.  &  Teleg.  Co. 
V.  Reynolds,  139  Ga.  385,  77  S.  E.  388,  it 
was  held  that  the  negligent  failure  of  a 
telephone  company  to  answer  repeated  calls 
of  a  subscriber  who  sought  to  have  tde- 
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tracted,  may  hold  the  company  liable  in 
damages  for  such  injury  and  also  for  the 
mental  distress  suffered  because  of  the  de- 
lay in  securing  the  physician's  services, 
it  the  company  had  notice  of  the  likelihood 
of  a  necessity  for  physician's  services  at  the 
time  they  were  required,  so  as  to  be  charge- 
able with  notice  that  such  injury  would  fol- 
low its  neglect. 
Trial  —  jury  —  Injury  to  person. 

4.  The  jury  must  determine  whether  or 
not  exhaustion  suffered  by  one  compelled 
to  go  on  foot  for  a  doctor  to  attend  a  dan- 
gerously sick  member  of  his  family,  because 
of  negligent  failure  of  telephone  service 
for  which  he  had  contracted,  results  in  in- 
jury to  his  person. 

Evidence  —  failure  of  telephone  serrice 
^  recent  use  of  telephone. 
6.  Upon  the  question  of  negligence  in 
failing  to  furnish  telephone  service,  evidence 
of  use  and  serviceableness  of  the  telephone 
mechanism  shortly  before  and  after  the 
service  failed  is  admissible  as  tending  to 
show  the  conditioa  of  the  mechanism  and 
the  line. 

Same  —  waiver  of  condition  as  to  pre- 
payment of  tolls. 

6.  Upon  the  question  of  waiver  of  pre- 
payment of  tolls  for  telephone  service,  ev- 


idence is  admissible  of  the  patron's  view  of 
a  conversation  with  the  company's  manager 
when  the  tolls  for  the  month  were  paid 
and  accepted,  after  a  failure  of  service 
for  which  the  company  is  sought  to  be  held 
liable. 

Same  —  statements  as  to  past  transac- 
tion. 

7.  Statements  of  the  manager  of  a  tele- 
phone company  after  a  failure  of  service 
for  which  the  company  is  sought  to  be 
held  liable  are  not  admissible  in  evidence 
upon  the  question  of  the  competence  of 
the  operator  in  charge  at  the  time  the  ser- 
vice failed. 

(May  14,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Cullman  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  injuries  alleged  to 
have  been  caused  by  defendant's  negligent 
failure  to  furnish  telephone  service.  Re- 
versed. 

Counts  2,  3,  and  4  and  Plea  4  mentioned 
in  the  opinion  are  as  follows: 

Count  2:  "Plaintiff  claims  of  defendant 
$1,909  as  damages  for  that  heretofore,  on 


phonic  connections  with  his  family  physi- 
cian because  of  the  illness  of  his  wife,  af- 
ter he  had  explained  to  the  physician  over 
the  telephone  the  physical  condition  of  the 
wife,  who  was  about  to  give  birth  to  a  child, 
and  was  advised  by  the  physician  to  call  him 
every  twenty  minutes,  stating  that  he  was 
ready  to  come  to  their  home  as  soon  as  he 
was  advised  of  symptoms  of  approaching 
delivery  of  the  child,  does  not  render  the 
telephone  company  liable  to  the  wife  for 
physical  and  mental  suffering  endured  and 
for  impairment  of  her  health  on  account 
of  being  deprived  of  medical  skill  and  as- 
sistance; it  appearing  that  the  physician 
could  have  reached  her  home  within  twenty 
or  thirty  minutes  after  receiving  a  call. 
The  court  followed  the  case  of  Seifert  v. 
Western  U.  Teleg.  Co.  129  Ga.  181,  11  L.R.A. 
(N.S.)  1149,  121  Am.  St.  Rep.  210,  68  S.  E. 
099,  which  held  that  the  negligent  failure 
of  a  telegraph  company  to  transmit  and 
deliver  within  a  reasonable  time  a  tele- 
gram summoning  a  physician,  sent  on  be- 
half of  a  sick  person,  does  not  render  it 
liable  to  such  person  for  mental  and  phys- 
ical suffering  endured  between  the  time 
when  the  physician  would  have  come  if 
the  telegram  had  been  promptly  delivered, 
and  the  time  when  he  actually  arrived. 
The  Seifert  Case  is  accompanied  by  a  note 
in  11  L.R_4l.(N.S.)  1149,  on  liability  of 
telegraph  ccHnpany  for  continued  physical 
BuS'ering  of  sender  of  message  because  of 
Diligence  in  transmission  and  delivery. 

The  court  in  Southern  Bell  Teleph.  k 
Teleg.  Co.  v.  R^rnolds,  supra,  pointed  out 
that  the  cases  of  Western  U.  Teleg.  Co.  v. 
Ford,  8  Ga.  App.  514,  70  S.  E.  65  (a  tele- 
gia,fh  case),  and  Glawson  v.  Southern 
L.R.A.1915C. 


Bell  Teleph.  &  Tel%.  Co.  9  Ga.  App.  450, 
71  S.  £.  747  (the  latter  case  being  set  out 
in  the  note  in  39  L.R.A.(N.S.)  402),  can- 
not to  be  differentiated  from  the  Seifert  Case, 
as  was  thought  by  the  court  of  appeals. 
The  court  said:  "In  point  of  fact,  the 
differentiation  was  as  to  the  extent  of  the 
injury  inflicted;  and  whether  the  injury 
resulted  in  the  loss  of  an  eye  or  other  per- 
manent injury  or  death  did  not  affect  the 
question  of  the  right  to  recover,  but  only 
the  extent  of  the  recovery."  It  would 
seem,  therefore,  that  the  decisions  of  the 
court  of  appeals  in  these  cases  were  prac- 
tically overruled,  notwithstanding  the  ex- 
ceedingly able  and  convincing  opinion  of 
the  court  of  appeals  in  the  Glawson  Case. 
In  Southern  Bell  Teleph.  t  Teleg.  Co.  v. 
Glawson,  140  Ga.  507,  79  S.  E.  136,  the 
supreme  court  expressly  declined  to  review 
and  overrule  the  decisions  in  Seifert  v. 
Western  U.  Teleg.  Co.  and  Southern  Bell 
Teleph.  &  Teleg.  Co.  v.  Reynolds,  supra, 
upon  certificate  of  the  court  of  appeals 
that  counsel  had  attacked  the  soundness 
of  the  decisions  and  asked  that  court  to 
request  the  supreme  court  to  review  and 
overrule  them.  There  was  evidently  a  doubt 
in  the  minds  of  some,  if  not  a  majority,  of 
the  members  of  the  supreme  court  as  to 
the  correctness  of  the  decision;  for  while  it 
is  stated  that  the  court  was  unanimously 
of  the  opinion  that  two  other  cases  which 
were  also  attacked  were  correctly  decided, 
the  refusal  to  disturb  the  two  cases  in  ques- 
tion was  upon  the  ground  that  they  were 
originally  concurred  in  by  the  entire  bench, 
and  the  statute  required  the  concurrence  of 
all  the  justices  to  reverse  them,  and,  as  the 
court  observed,  "the  entire  bench  does  not 
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to  wit,  July  17,  1911,  defendant  was  en- 
gaged in  the  business  of  operating  a  public 
telephone  system,  serving  the  public  for  hire 
or  reward  in  the  transmission  of  oral  mes- 
sages by  means  of  telephony,  and  on  the 
day  and  date  aforesaid,  and  for  a  long  time 
prior  thereto,  plaintiff  was  a  patron  of  said 
defendant,  and  plaintiff  had  installed  in  hia 
residence  near  Cullman,  Alabama,  a  tele- 
phone for  his  use,  and  for  which  it  charged 
him  the  sum  of  $1.50  per  month,  and  de- 
fendant was  under  a  duty  to  give  plaintiff 
telephone  service  with  the  inhabitants  of 
Cullman,  Alabama,  who  had  telephones  in- 
stalled in  their  places  of  business  and  places 
Sfi  residence,  and  to  connect  plaintiff's  tele- 
phone with  the  telephones  of  other  patrons 
in  Cullman  county,  when  plaintiff  called 
therefor  by  ringing  said  central  office  and 
jequesting  that  he  be  connected  with  such 
^telephone,  and  on  the  day  and  date  aforesaid 
plaintiff's  minor  son  suffering  from  his  said 
injuries,  and  in  a  very  critical  condition, 
and  in  danger  of  dying,  the  plaintiff,  through 
his  wife  as  his  agent,  had  arranged  with  his 
family  physician,  who  was  a  patron  of  de- 
fendant, and  had  a  telephone  installed  ic 
his  residence,  that  if  his  services  were  need- 
ed to  attend  plaintiff's  said  minor  son,  that 
he  would  be  called  over  the  telephone  dur- 
ing the  night,  and  said  physician  had  agi'eed 
to  answer  said  call  at  once,  and  thereupon 
plaintiff,  through  his  agent  or  servant,  in- 
formed defendant's  agents  or  servants  in 
said  central  office  in  Cullman,  Alabama,  of 
the  condition  of  his  said  son,  and  the  ar- 
rangements with  his  said  physician;  and 
thereafter,  during  the  evening,  the  condition 
of  plaintiff's  minor  son  became  more  criti- 
cal, and,  desiring  to  call  his  said  physician, 
he  made  repeated  efforts  to  secure  connec- 
tion with  his  said  family  physician  over 
the  telephone  by  ringing  said  central  office, 
and  the  agents  or  servants  of  said  defend- 
ant in  said  central  office  so  negligently  con- 
ducted themselves  in  and  about  giving 
plaintiff  said  connection  that  he  failed  to 
secure  the  same,  and  thereby  failed  to  get 


in  communication  with  his  said  family  phy- 
sician, and  was  forced,  in  order  to  procure 
the  services  and  attendance  of  said  physi- 
cian, to  leave  the  bedside  of  his  son,  and 
to  walk  and  run  all  the  way  from  bis  resi- 
dence, to  wit,  about  one  mile  and  a  half, 
to  the  residence  of  his  said  family  physi- 
cian, and  during  plaintiff's  absence  his  son 
died.  Plaintiff  waa  damaged  in  that  he  was 
required  to  pay  for  the  services  of  said 
telephone,  that  he  had  to  expend  great 
physical  energy  and  exertion  in  procuring 
the  presence  of  said  physician  by  running 
from  his'  home  to  the  residence  of  said 
physician,  one  mile  and  a  half,  that  he  suf- 
fered great  mental  anguish  because  of  not 
being  able  to  procure  said  physician  to  at- 
tend to  his  son,  and  in  being  absent  from 
his  son  at  the  time  of  his  death,  and  that 
he  suffered  great  physical  pain  and  exhaus- 
tion because  of  having  to  run  for  said 
doctor,  as  aforesaid,  all  of  which  said  dam- 
ages he  claims  in  this  case.  The  plaintiff 
avers  that  said  damages  and  injury  were 
caused  by  reason  and  as  a  proximate  con- 
sequence of  the  negligence  of  defendant's 
agents  or  servants  or  employees  in  and 
about  conducting  said  telephone  business,  to 
plaintiff's   damage   in   the  sum  aforesaid." 

Count  3.  Same  as  count  2,  down  to  and 
including  the  following  words:  "All  oi 
which  damages  he  claims  in  this  case" — 
and  adds  the  following:  "Plaintiff  avers 
that  his  said  damages  and  injuries  were 
caused  by  reason  and  as  a  proximate  con- 
sequence of  the  negligence  of  said  defend- 
ant in  failing  to  have  in  the  conduct  of  ita 
said  business  reasonably  competent  and 
efficient  employees  in  said  central  office,  to 
plaintiff's  damage  as  aforesaid." 

Count  4:  "Plaintiff  claims  of  defendant 
$1,999  as  damages,  for  that  heretofore,  to 
wit,  on  July  17,  1911,  defendant  was  en- 
gaged in  the  business  of  operating  a  public 
telephone  system,  serving  the  public  for  hire 
or  reward  in  the  transmission  of  oral  mes- 
sages by  means  of  telephony,  and  on  the  day 
and   date  aforesaid,   and   for  a   long  time 


concur  in  so  doing,  and  they  must  remain 
in  force." 

In  Southwestern  Teleg.  Co.  v.  Andrews, 
—  Tex.  Civ.  App.  — ,  169  S.  W.  218,  it  was 
held  that  the  negligent  failure  of  a  tele- 
phone company  to  transmit  a  telephone  call 
to  a  subscriber  after  being  informed  that 
it  was  desired  to  notify  him  that  his  sister 
was  expected  to  die,  whereby  he  was  pre- 
vented from  attending  her  funeral,  rendered 
the  company  liable  to  him  for  damages  for 
mental  suffering  caused  thereby. 

A  telephone  company  is  not  liable  for  a 
penalty  imposed  by  a  statute  for  the  denial 
of  telephone  service  upon  the  ground  of 
partiality,  bad  faith,  or  discrimination, 
where  it  declined  to  furnish  service  because 
L.R.A.1915C. 


of  the  subscriber's  failure  to  enter  into 
a  new  contract,  after  advising  the  subscrib- 
er that  it  desired  to  increase  the  rates  and 

I  would  not  furnish  service  unless  he  entered 
into  a  new  contract,  which  it  had  a  right 
to  do  by  giving  ten  days'  notice,  notwith- 

I  standing  the  fact  that  by  mistalce  of  a  clerk 
a  bill  was  rendered  for  services  in  advance 

I  at  the  former  rate  and  was  immediately 
paid  by  the  subscriber,  it  appearing  that 
when  it  was  ascertained  by  the  company 
that  payment  had  been  made,  it  continued 
to  render  service  for  the  balance  of  the 
month.  Kevand  v.  New  York  Teleph.  Co. 
159  App.  IMv.  S28,  146  K.  Y.  Supp.  414. 

A.  L.R. 
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prior  thereto,  plaintiff  was  a  patron  of  said 
defendant,  and  plaintiff  had  installed  in 
hia  residence  near  Cullman,  Alabama,  a  tele- 
phone for  hia  use,  and  for  which  it  charged 
him  the  sum  of  $1.60  per  month,  and  defend- 
ant engaged  to  render  plaintiff  telephone 
Berrioe  by  giving  connection  with  all  other 
phones  in  Cullman,  Alabama,  and  to  con- 
nect plaintiff's  said  telephone  with  the  tele- 
phones of  other  patrons  in  Cullman  county, 
when  plaintiff  called  therefor  by  ringing 
said  central  office  and  requesting  that  he  be 
connected  with  such  telephoiie;  and  on  the 
day  and  date  aforesaid,  plaintiff's  minor 
son,  one  Irving  Vinson,  was  seriously  in- 
jured, and  was  lying  at  plaintiff's  home 
suffering  from  his  said  injuries,  and  in  a 
very  critical  condition,  and  in  danger  of 
dying,  and  plaintiff,  through  his  wife  as  his 
agent,  had  arranged  with  his  family  physi- 
cian, who  was  a  patron  of  defendant,  and 
had  a  telephone  installed  in  his  residence, 
that  if  his  services  were  needed  to  attend 
plaintiff's  said  minor  son  that  he  would  be 
called  over  the  telephone  during  the  night, 
and  said  physician  had  agreed  to  answer 
said  call  at  once,  and  thereupon,  through 
his  agent  or  servant,  informed  defendant's 
agents  or  servants  in  said  central  office  in 
Cullman,  Alabama,  of  the  condition  of  his 
said  son,  and  the  arrangements  with  his 
said  physician,  and  thereafter  during  the 
evening  the  condition  of  plaintiff's  minor 
son  became  more  critical,  and,  desiring  to 
call  his  said  physician,  he  made  repeated 
efforts  to  secure  connection  with  his  said 
family  physician  over  the  telephone  by  ring- 
ing said  central  office,  and  the  agents  or 
servants  of  said  defendant  in  said  central 
office  so  negligently  conducted  themselves  in 
and  about  giving  plaintiff  said  connection 
that  he  failed  to  secure  the  same,  and  there- 
by failed  to  get  in  communication  with  his 
said  family  physician,  and  was  forced,  in 
order  to  procure  the  service  and  attend- 
ance of  said  physician,  to  leave  the  bedside 
of  his  son  and  to  walk  and  run  all  the  way 
from  his  residence  to  wit,  about  one  mile 
and  a  half,  to  the  residence  of  his  said  fami- 
ly physician,  and  was  greatly  delayed  in 
securing  the  services  of  his  said  family 
physician,  and  during  plaintiff's  absence  his 
son  died;  and  plaintiff  avers  that  he  was 
damaged,  in  this:  He  paid  the  regular 
monthly  tolls  for  the  use  of  said  phone,  that 
he  had  to  expend  great  physical  energy  in 
going  after  said  doctor,  and  was  greatly  ex- 
hausted, and  suffered  great  mental  anguish 
on  account  of  not  being  able  to  procure 
said  physician,  and  on  account  of  having 
to  be  away  from  his  said  son  during  his 
last  illness.  Plaintiff  avers  that  the  cause 
of  action  herein  stated  grew  out  of  the  same 
subject-matter  and  state  of  facts  as  set  forth 
L.R.A.1915C. 


in  the  other  counts  of  tiie  complaint;  that 
plaintiff's  injury  and  damage  was  caused  by 
reason  and  as  a  proximate  consequence  of 
the  breach  of  said  contract,  in  that  the 
said  servants,  agents,  or  employees  of  de- 
fendant in  negligently  failing  to  make  prop- 
er connection  with  the  phone  of  said  physi- 
cian." 

Plea  4:  "There  was  a  regular  contract 
in  writing  between  plaintiff  and  defendant 
whereby  defendant  was  requested  by  plain- 
tiff to  establish  at  his  residence  a  metallic 
circuit  telephone  station,  to  maintain  the 
same  and  wires  connecting  it  with  defend- 
ant's exchange,  and  to  famish  service  to 
plaintiff;  and  plaintiff  agreed  to  pay  for 
such  maintenance,  etc.,  the  sum  of  $1.50 
monthly,  in  advance,  from  the  1st  day  of 
each  calendar  month;  and  defendant  avers 
that  said  contract  was  breached  by  plaintiff, 
in  that  he  did  not  pay,  and  had  not  paid, 
for  such  service  for  the  month  of  July,  1911, 
on  or  prior  to  said  July  17,  1911." 

Messrs.  Brovrn  A  Griffith  for  appel- 
lant. 

Messrs.  George  H.  Parker  and  Eyster 
A  Eyster  for  appellee. 

McCIellan,  J.,  delivered  the  opinion  of 
the  court: 

During  the  afternoon  of  July  17,  1911, 
the  plaintiff's  (appellant's)  Bevente«i-year- 
old  son  was  injured  about  the  head  by  a 
fall  from  a  bicycle.  Dr.  Baird,  plaintiff's 
family  physician,  attended  the  boy  about 
4  o'clock  in  the  afternoon,  diagnosing  his 
condition  to  be  the  result  of  concussion  of 
the  brain.  Both  Dr.  Baird  and  plaintiff 
were  regular  subscribers,  whose  obligation 
was  to  pay  monthly,  for  residence  telephones 
with  the  defendant  company.  They  had 
been  so  for  many  months,  if  not  longer.  The 
service  afforded  such  subscribers  in  and 
about  Cullman,  Alabama,  included  the 
maintenance,  day  and  night,  of  the  usual 
central  office  in  the  town,  whereby,  in  re- 
sponse to  the  mechanically  produced  fall 
of  a  "drop"  on  the  central  office  switch 
board,  the  attention  of  the  operator  would 
be  called  and  given  the  calling  phone,  and 
connection  thereof  with  the  other  phone  de- 
sired would  be  effected.  If  the  operator 
left  the  switch  board  for  sleep  or  refresh- 
ment, the  practice  was  to  so  order  the 
switch  board  mechanism  as  to  cause  the  set- 
ting off  of  a  bell  or  gong  when  the  "drop" 
fell.  This  arrangement  would  ordinarily 
serve  the  purpose  of  a  persistent  and  loud 
alarm. 

The  successful  operation  of  these  process- 
es depends,  of  course,  upon  the  working  con- 
dition of  the  mechanism  and  wire  connection 
provided,  as  well  as  upon  appropriate  ma- 
nipulation or  action  by  the  persons  desiring 
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to  call  another  person,  by  the  operative, 
and  by  the  person  intended  to  be  communi- 
cated with. 

The  counts  under  which  the  evidence  was 
taken  were  2,  3,  and  4  as  amended.  The 
first  two  declare  as  for  a  breach  of  duty 
and  one  in  tort;  and  the  last  (4)  is  for 
the  breach  of  the  contract.  The  pleas,  sur- 
viving demurrer,  were  the  general  issue 
numbered  i,  and  that  numbered  4,  which, 
though  not  addressed  to  the  counts  sepa- 
rately, asserted  the  breach  by  plaintiff  of 
his  contract  for  the  service  of  a  phone  in 
bis  residence  by  nonpayment  by  a  stipulat- 
ed date  of  the  rental  sum.  Plea  2,  setting 
up  a  failure  to  present  the  claim  within  a 
particular  period,  was  stricken  on  demurrer. 
In  addition  to  a  general  traverse  of  this 
plea  4,  the  plaintiff  replied  that  the  cus- 
tom was,  and  had  long  been,  to  allow  pay- 
ment of  the  rental  by  a  subscriber  by  a 
reasonable  time  after  presentation  of  an  ac- 
count therefor,  and  that  plaintiff  paid,  and 
the  company  accepted  without  question,  ^;he 
rental  sum  for  the  month  averred  in  plea 
4  to  have  been  the  occasion  of  the  breach 
alleged.  The  special  rejoinder  to  special 
replication  2  was  stricken  in  response  to 
plaintiff's  demurrer.  The  issues  made  were 
those  raised  by  averments  of  the  counts 
mentioned  above,  of  the  plea  4,  and  of  spe- 
cial replication  2. 

The  court  gave  the  general  affirmative 
charge,  on  the  whole  case,  for  the  defendant 
(appellee).  The  scope  of  the  review  here, 
on  the  plaintiff's  appeal,  will  appear  from 
the  opinion. 

The  report  of  the  appeal  will  contain 
counts  2  and  3  and  amended  count  4. 

After  careful  review  of  the  entire  evi- 
dence, the  opinion  prevails  that  the  court 
erred  in  giving  the  general  affirmative 
charge  requested  by  the  defendant.  There 
was  evidence,  or  inferences  fairly  deducible 
from  evidence,  that  required  the  jury's  so- 
lution of  every  material  issue  raised  by 
counts  2,  3,  and  4  as  amended.  Manifestly 
the  affirmative  charge  was  not  defendant's 
due  on  the  theory  that  the  issues  made  by 
plea  4,  the  general  replication  thereto,  and 
the  special  replication  thereto  were  incon- 
trovertibly  established  in  the  evidence. 

It  is  the  duty  of  telephone  companies 
maintaining  lines  and  exchanges  for  the 
purpose  of  affording  patrons  the  means  of 
telephonic  communications,  to  exercise  in 
that  public  service  a  character  and  degree 
of  care  and  diligence  and  skill  commensu- 
rate with  their  undertaking.  All  reasonable 
and  proper  means  and  agencies  within  their 
control  should  be  employed  to  secure  effec- 
tive, prompt,  and  accurate  service.  The 
duty  exacted  comprehends  reasonable  and 
proper  care,  skill,  and  effort  to  afford  for 
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the  service  undertaken  suitable  appliances, 
instruments,  and  apparatus,  and  competent 
and  skilled  servants,  agents,  and  operators. 
And  if  the  appliances,  instruments,  or  ap- 
paratus are  defective,  or  if  the  operatives 
are  incompetent  or  unskilled,  or  if  there  is 
other  negligence  in  respect  of  the  service 
undertaken,  liability  attaches  for  the  loss 
or  damage  proximately  resulting  therefrom 
to  one  entitled  to  proper,  prompt,  and  effi- 
cient service.  Such  companies  are  not  in- 
surers; and  where  the  service  undertaken 
is  interfered  with,  or  rendered  ineffectual 
by,  uncontrollable  causes,— causes  not  trace- 
able or  ascribable  to  negligence  or  intention- 
al misconduct  in  respect  of  the  duty  as- 
sumed,— such  companies  are  not  liable  for 
a  tortious  breach  of  duty.  2  Joyce,  Electric 
Law,  §  733. 

Where  a  telephone  company  installs  an 
instrument  through  which  it  undertakes, 
for  a  consideration,  to  afford  continuous 
telephone  service,  or  service  during  definite 
parts  of  the  day  or  night,  or  service  upon 
application  therefor  through  public  stations, 
and  persons  authorized  to  avail  of  the  serv- 
ice pursue  the  usual  method  to  effect  the 
use  of  the  telephonic  system  so  tendered  by 
the  company,  and  the  telephone  service  so 
undertaken  to  be  afforded  is  not  given,  or  is 
insufficiently  or  ineffectually  afforded,  the 
presumption  prima  facie  is  that  negligence 
of  tiie  company,  or  of  its  servants  or  em- 
ployees, is  the  cause  of  the  failure  of  the 
telephone  service,  or  of  its  inefficiency;  and 
the  obligation  to  rebut  the  prima  facie  pre- 
sumption thereupon  passes  to  the  telephone 
company;  which  presumption  may  be  re- 
butted by  proof  that  the  cause  was  of  an 
uncontrollable  nature,  or  was  unavoidable 
by  the  exercise  of  due  care,  skill,  and  dili- 
gence, or  was  the  result  of  acts  for  which 
the  company  was  not  responsible,  either 
directly  or  in  consequence  of  its  negligent 
omission  to  employ  due  care  and  skill  and 
diligence  to  discover  the  effect  of  such  acts 
and  to  remove  or  repair  after  becoming 
aware  thereof. 

The  application  of  this  doctrine  to  the 
evidence  adduced  required  the  submission 
of  the  issues  to  the  jury's  determination. 
The  contract  between  plaintiff  and  this  com- 
pany for  continuous  telephone  service  cover- 
ing the  time  in  question  was  shown.  There 
was  evidence  tending,  at  least,  to  show  re- 
peated efforts  to  reach  the  central  office  by 
the  usual  method  for  that  purpose,  through 
the  operation  of  the  instrument  in  plaintiff's 
dwelling;  that  these  efforts  covered  a  period 
from  about  10  o'clock  to  near  11  o'clock,  in 
the  evening;  that  no  response  was  had 
thereto  from  the  central  office;  that  the 
mechanism  in  the  central  office  canstmcted 
to  direct  the  operator's  attention  to  the  call 
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did  not  make  the  call,  or,  if  it  did  so,  that 
the  operator  took  no  account  thereof,  paid 
no  heed,  as  she  should  have  done,  thereto; 
that  uncontrollable  causes  that  might  have 
operated  to  prevent  the  normal  effectiveness 
of  the  telephonic  mechanism  from  plain- 
tiff's dwelling  to  and  in  the  central  office 
did  not  intervene  on  this  occasion;  that 
a  representative  of  the  company  in  the  cen- 
tral office  was  advised,  earlier  in  the  even- 
ing of  July  17,  1911,  of  the  probable  desire 
or  necessity  for  telephonic  communication 
from  plaintiff's  dwelling  to  Dr.  Baird,  an- 
other subscriber  and  the  family  physician, 
in  reference  to  plaintiff's  son's  condition, 
which  was  serious;  that  the  occasion  for 
such  communication  arose;  that  the  phy- 
sician would  have  responded;  that,  in  con- 
sequence of  the  failure  of  the  telephone 
service  engaged  to  be  afforded  plaintiff,  there 
was  delay  in  bringing  the  physician  to  the 
bedside  of  the  son;  that,  in  further  conse- 
quence, the  father,  being  greatly  alarmed  at 
the  obviously  serious  symptoms  manifested 
by  the  stricken  son,  went  afoot  to  bring  the 
physician;  that  the  distance  from  his  home 
to  the  physician's  home  was  approximately 
a,  mile  and  a  half;  that  he  traveled  rapidly; 
that  when  he  arrived  at  the  home  of  the 
physician,  he  was  "exhausted;"  that  he  and 
the  physician  returned  afoot  to  the  bedside 
of  the  son;  and  that  when  they  had  reached 
a  point  near  the  plaintiff's  home  they  were 
advised  that  the  son  was  dead. 

If  the  failure  of  the  service  was  found 
t^  the  jury  to  have  resulted  from  negligence 
«a  the  part  of  the  company,  or  of  its  em- 
ployees, and  if  the  contract  for  telephone 
service  was  not  breached  as  averred  in  plea 
4,  the  plaintiff  was  at  least  entitled  to  re- 
cover nominal  damages  for  the  breach  of 
contract,  or  for  breach  of  the  duty  arising 
oat  of  the  contract,  for  telephonic  service, 
and  also  such  actual  damages  as  he  suf- 
fered in  consequence  thereof. 

It  cannot  be  affirmed,  as  a  matter  of  law, 
that  the  physical  effort  expended  by  plain- 
tiff to  secure  the  physician — ^an  effort  that 
proper  telephonic  service  and  communica- 
tion would  have  rendered  unnecessary — 
was  only  a  mental  disturbance  or  discomfi- 
ture. "Injury  to  the  person"  is,  we  doubt 
not,  synonymous  with  bodily  hurt,  bodily 
harm.  Great  physical  effort  may  be  imme- 
diately productive  of  that  character  of  hurt 
or  harm.  If  such  effort  produces  physical 
exhaustion,  it  is  open,  at  least,  to  be  con- 
cluded that  bodily  harm  or  hurt  has,  though 
net  visibly  manifested  in  impaired  physique, 
resulted.  Such  a  draft  upon  vital  organs 
may  produce  direct  effects  hurtful,  harmful 
to  the  physical  man,  to  tiie  person.  It  has 
never  been  supposed  that  only  permanent 
injuries  were  injuries  to  the  person;  nor 
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that  only  visible  injuries,  or  injuries  sus- 
ceptible of  being  discovered  or  known 
through  any  of  the  five  senses  of  another 
observing  the  person  allied  to  have  suf- 
fered injury,  were  injuries  to  the  person. 
The  absence  of  some  sort  of  physical  mani- 
festation of  injury  to  the  person  is,  of 
course,  evidence  of  the  absence  of  such  in- 
jury; and  in  cases  where  the  injury  claimed 
is  obvious,  one. way  or  the  other,  such  evi- 
dence is  of  course  oooclusive.  It  was  a 
jury  question  on  the  evidence  here  whether 
the  physical  effort  expended  by  plaintiff 
resulted  in  injury  to  his  person;  and,  if  so, 
mental  distress  suffered  in  consequence  of 
the  delay  in  communicating  with  the  physi- 
cian, and  in  consequence  of  the  physician's 
absence  after  he  could,  and  probably  would, 
have  arrived  at  the  bedside,  before  the 
death  of  plaintiff's  son,  was,  if  shown,  an 
element  for  which  damages  might  be  award- 
ed, the  relationship  between  plaintiff  and 
person  to  be  attended  by  the  physician  being 
such  as  to  allow  the  jury  to  draw  the  infer- 
ence of  mental  distress  on  that  account 
(Western  U.  Teleg.  Co.  v.  Henderson,  89 
Ala.  510,  18  Am.  St.  Rep.  148,  7  So.  419) ; 
provided  the  testimony  tending  to  show  no- 
tice to  the  company's  agent  or  servant  of 
the  likelihood  that  a  call  for  the  physician 
that  night  would  be  made  over  the  telephone 
was  credited  by  the  jury. 

Any  evidence,  such  as  satisfactory  use 
and  serviceableness  of  the  mechanism  and 
line  with  which  plaintiff  was  entitled  to  be 
served,  during  the  evening  of  the  son's 
death  and  during  the  next  morning,  should 
have  been  received  as  tending  to  show  the 
condition  of  the  mechanism  and  the  line. 

If  the  mechanism  and  line  were  in  work- 
ing condition  shortly  before  and  after  the 
occasion  in  question,  it  was  evidence,  in 
connection  with  the  other  evidence,  to  go  to 
the  jury  upon  the  issues  of  neglect  by  the 
operative  in  respect  of  attention  to  the  serv- 
ice the  company  had  engaged  to  afford. 

Under  the  issues  made  by  the  pleadings, 
the  plaintiff  should  have  been  allowed  to  re- 
cite his  view  of  the  full  conversation  with 
the  company's  manager  (Cassels)  when  he 
paid  the  rental  for  the  month  of  July;  but 
any  statements  then  made  by  the  manager 
could  not  be  received  for  the  purpose  of 
showing  the  qualification  of  the  operative  in 
charge  on  the  night  in  question. 

The  judgment  is  reversed,  and  the  cause 
is  remanded. 

Anderson,  Ch.  J.,  and  Ssyre  and  I>e 
GreSenrled,  JJ.,  concur. 

Petition  for  rehearing  denied,  June  24, 
1914. 
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AliABAHA  SUPBEME  OOIJBT. 

GEORGIA  LIFE  INSURANCE  COMPANY, 
Appt, 

V. 

MARTIN  L  EASTER,  Admr.,  etc.,  of  Mar- 
garet Easter,  Deceased. 

(—  Ala.  — ,  66  So.  514.) 

Insurance  —  pnbllc  conveyance  —  re- 
fnsal  to  serve  negroes  —  effect. 

1.  That  a  transfer  company  refuses  to 
let  a  particular  class  of  picnic  wagons  to 
negroes  does  not  affect  the  question  whether 
or  not  a  person  injured  while  a  passenger 
in  such  wagon  was  in  or  on  a  public  con- 
veyance provided  by  a  common  carrier  for 
passenger  service,  within  the  meaning  of  an 
accident  insurance  policy. 

Same  —  picnic  wagon  —  common  car- 
rier. 

2.  A  rig  let  by  a  transfer  company  by  the 
day  to  the  public  generally  for  picnic  par- 
ties, to  be  controlled  by  its  own  employees 
and  carry  only  those  invited  by  the  hirer, 
is  not,  although  the  company  is  as  to  other 
parts  of  its  business  a  common  carrier,  a 
public  conveyance  provided  by  a  common 
carrier  for  passenger  service,  within  the 
meaning  of   a  policy   insuring  against   in- 


jury to  persons  while  passengers  in  such 
conveyances. 


(November  7,  1914. 


) 


APPEAL  by  defendant  from  a  judgment 
of  the  City  Ccjrt  of  Birmingham  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.     Reversed. 

The  defense  was  that  it  was  a  part  of  the 
policy  or  contract  that  insured  should  be 
riding  as  a  passenger  in  or  on  a  public  con- 
veyance provided  by  a  common  carrier  for 
passenger  service.  Defendant  avers  that  in- 
sured was  not  riding  in  or  on  such  cimvey- 
ance  at  the  time  she  lost  her  life. 

Further  facts  appear  in  the  opinion. 

Mr.  Charles  A.  Calhoun,  for  appellant: 

The  undisputed  evidence  merely  shows  a 
hiring  of  a  private  carrier,  such  as  occurs 
everyday  in  the  ordinary  livery  stable. 

1  Hutchinson,  Carr.  3d  ed.  §  36;  2  Hutch- 
inson, Carr.  §  963,  note,  43;  Shoemalcer  v. 
Kingsbury,  12  Wall.  369,  20  L.  ed.  432;  6 
Cyc.  534;  Wyatt  v.  Larimer  &  W.  Irrig.  Co. 
1  Colo.  App.  490,  29  Pac.  906;  Trout  v. 
Watkins  Livery  &  Undertaking  Co.  148  Mo. 


Note.  ^  Insurance:  scope  and  construe^ 
tion  of  provision  for  indemnity  in 
case  of  injury  while  r-iding  in  or  on  a 
public  conveyance. 

The  earlier  cases  upon  this  question  are 
treated  in  the  note  to  Primrose  v.  Casualty 
Co.  37  L.R.A.tN.S.)  618.  The  few  deci- 
sions rendered  since  the  compilation  of  the 
earlier  note  follow. 

Seemingly,  the  only  recent  decision  as 
to  whether  a  particular  transportation  fa- 
cility falls  witnin  the  meaning  of  a  policy 
relating  to  public  conveyances  is  Georgia 
L.  Ins.  Co.  v.  Easteb,  wherein  it  was  held 
that  a  picnic  wagon  hired  by  special  con- 
tract for  a  particular  occasion,  the  owner 
having  nothing  to  do  with  the  persons  to  be 
carri^  in  the  same,  was  not  a  public  con- 
veyance provided  by  a  common  carrier  for 
passenger  service,  within  the  meaning  of 
an  accident  policy  insuring  against  injuries 
sustained  while  "a  passenger  in  or  on  a 
public  conveyance  provided  by  a  common 
carrier  for  passenger  service." 

However,  there  are  several  instances  of 
a  determination  of  the  interpretation  to 
be  accorded  the  term  '"in  or  upon,"  etc., 
as  used  in  accident  insurance  policies. 

Thus,  the  reasoning  of  the  court  in  An- 
able  V.  Fidelity  &  C.  Co.  73  N.  J.  L.  320, 
63  Atl.  92,  20  Am.  Neg.  Rep.  117,  affirmed 
in  74  N.  J.  L  686,  65  Atl.  1117,  which  is 
set  out  in  the  earlier  note,  was  commented 
upon  with  approval  in  Wallace  v.  Employ- 
ers' Liability  Assur.  Corp.  26  Ont.  L.  Rep. 
10,  2  D.  L.  R.  854,  Ann.  Cas.  1913A,  838, 
reversing  on  this  point,  25  Ont.  L.  Rep.  80, 
20  Ont.  Week.  Rep.  385,  it  being  held  that 
a  passenger  on  a  street  car  who,  upon  reach- 
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ing  his  destination,  gut  off  upon  the  high- 
way, but  to  escape  injury  from  an  approach- 
ing automobile  endeavored  to  get  back  upon 
the  street  car,  in  doing  which  he  was 
thrown  and  injured,  was  not  injured  while 
"riding  as  a  passenger  in  or  upon  a  public 
conveyance,"  etc.,  within  the  meaning  of  a 
policy  insuring  against  the  injuries  sus- 
tained while  so  riding.  In  reaching  this 
conclusion  Maclaren,  J.  A.,  said:  "The 
plaintiff  was  not  in  fact  either  in  or  on 
the  car  when  he  received  the  injury.  If 
he  had  been,  he  would  not  have  been  injured. 
It  is  common  knowledge  that  the  vast  ma- 
jority of  street  car  accidents  to  passengers 
occur  in  connection  with  entering  or  leav- 
ing the  car,  injuries  to  those  in  or  on  the 
cars  being  limited  to  the  rarer  cases  of 
collisions  or  the  car  running  off  the  track. 
I  do  not  think  that  the  language  of  the 
policy  should  be  strained  so  as  to  cover  a 
risk  which  does  not  come  within  its  terms; 
and  a  risk  for  which  the  proper  premium 
was  not  paid."  And  Meredith,  J.  A.,  in 
treating  this  phase  of  the  question,  made 
the  following  statement:  "The  first  ques- 
tion is  whether  the  plaintiff,  at  the  time  of 
his  injury,  was  'riding  as  a  passenger  in 
or  upon'  the  street  car;  and  is  not  the 
broader  one  whether,  at  that  time,  he  might 
be  considered  merely  a  passenger  as 
against  the  railway  company.  He  had  been 
a  passenger  riding  in  and  upon  the  street 
car,  but  had  reached  his  destination;  the 
car  had  been  stopped  to  let  him  down,  and 
he  had  alighted  upon  the  public  road,  sever- 
ing entirely  all  actual  connection  between 
himself  and  it;  but,  being  put  in  imminent 
danger  by  a  rapidly  approaching  motor  car. 
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App.  621,  130  S.  W.  136;  Stanley  t.  Steele, 
77  Conn.  688,  69  L.R.A.  661,  60  Atl.  640,  2 
Ann.  Gas.  342,  18  Am.  Neg.  Gas.  20;  Cope- 
land  T.  Draper,  157  Mass.  568,  19  L.R.A. 
283,  34  Am.  St.  Rep.  314,  32  N.  £.  944; 
Erickson  t.  Barber  Bros.  83  Iowa,  367,  49 
N.  W.  838;  Siq^ist  t.  Arnot,  86  Mo.  200, 
56  Am.  Rep.  426;  Meianer  v.  Detroit,  B. 
I.  &  W.  Feriy  Co.  154  Mich.  546,  19  L.R.A. 
(N.S.)  872,  129  Am.  St.  Rep.  493,  118  N.  W. 
14;  Wood  y.  General  Acci.  Ins.  Co.  166  Ted. 
982;  Bogart  y.  Standard  Life  A»  Acci.  Ins. 
Co.  187  Fed.  861. 

Messrs.  Haley  &  Haley,  Alvln  M. 
I>ouglas,  and  T.  M.  Bradley,  Jr.,  for  ap- 
pellee: 

The  court  properly  left  the  question  as  to 
whether  or  not  the  transfer  company  was  a 
common  carrier  under  the  circumstances  to 
the  jury. 

Fennewill  y.  Gullen,  6  Harr.  238. 

One  who  makes  it  a  business  to  carry 
£oods  or  passengers,  and  holds  himself  out 
to  the  public  as  ready  and  willing  to  carry 
indifferently  all  persons  or  all  persons  of  a 
particular  class,  is  a  common  carrier. 

1  Hutchinson,  Carr.  3d  ed.  §§  36,  47,  963, 
note  43;  Central  of  Georgia  R.  Co.  y.  Lipp- 


man,  110  Ga.  666,  50  L.RA.  673,  36  S.  E. 
202,  8  Am.  Neg.  Rep.  13;  Parmelee  v. 
Lowitz,  74  IlL  11«,  24  Am.  Rep.  276;  Rob- 
ertson y.  Kennedy,  2  Dana,  431,  26  Am.  Dec. 
466;  Schouler,  Bailm.  p.  691;  Hale,  Bailm. 
t  Carr.  §  101,  p.  491;  6  Am.  t  Eng.  Enc. 
Law,  2d  ed.  p.  481;  Nashyille  &  C.  R.  Co. 
y.  Messino,  1  Sneed,  226;  Jackson  Archi- 
tectural Iron  Works  y.  Hurlburt,  15  Misc. 
93,  36  N.  Y.  Supp.  808;  Steinman  y.  Wil- 
kins,  7  Watts  &  S.  466,  42  Am.  Dec.  264. 

De  GraOenried,  J.,  delivered  the  opinion 
of  the  court: 

The  following  eccerpts  from  the  testimony 
of  some  of  the  witnesses  will  place  the 
reader  in  possession  of  the  facts: 

"I  am  connected  with  the  Harris  Trans- 
fer t  Warehouse  Company.  My  position  is 
president  and  general  manager.  It  is  a 
corporation.  We  keep  the  following  picnic 
wagons  for  hire:  I  think,  let's  see,  there  are 
two  tally  hoe,  park  wagonette;  there  are 
about  five.  You  see  we  use  our  horses  in- 
discriminately. We  use  in  that  kind  of 
business  a  number  of  horses;  that  is,  just 
according  to  the  number  of  wagons  that 
are  out.    We  could  put  four  horses  to  each 


he  caught  at  the  street  car  again,  though  it 
had  by  that  time  been  started  again  and 
was  in  motion;  and,  in  endeavoring  to  es- 
cape injury  from  the  motor  car  by  getting 
upon  the  street  car,  fell,  or  was  thrown 
down,  coming  in  contact  with  the  moving 
cars,  and  so  was  severely  injured.  His 
purpose  in  trying  to  get  upon  the  street 
car  again  was  not  to  resume  his  journey; 
that  was  ended;  nor  was  it  to  begin  a  new 
journey;  it  was  solely  to  escape  injury  by 
the  negligently  driven  motor  car.  It  is  idle 
to  say  that  there  was  negligence  on  the  part 
of  the  railway  company,  if  that  would  make 
tuiy  difference;  how  could  their  servants 
foresee  and  be  blamable  for  the  miscon- 
duct of  the  driver  of  the  motor  car  ?  It  was 
at  the  plaintiff's  instance,  and  upon  his 
signal,  that  the  street  car  was  stopped  at 
this  alighting  place;  an  entirely  proper 
place  to  stop  for  that  purpose;  the  danger 
was  something  not  foreseen  by  the  plaintiff 
or  anyone  ebe,  because  doubtless  not  appar- 
ent until  the  motor  car  was  almost  upon 
him;  avoidable,  with  any  sort  of  care  on 
the  part  of  its  driver,  up  to  almost  the 
last  moment.  Under  these  circumstances, 
it  is  impossible  for  me  to  find  that  the  mao 
was  'riding  in  or  upon'  the  street  car  when 
he  was  injured;  if  he  had  been  in  or  upon 
the  street  car,  he  would  not  have  been  in- 
jured as  he  was.  The  case  would  have  been 
different  if  he  had,  after  alighting,  boarded 
the  car  again  with  the  intention  of  resum- 
ing his  journey,  or  of  beginning  a  new  one; 
but  nothing  like  that  was  the  case.  Their 
plain  meaning  ought  to  be  given  to  plain 
words,  even  thou^  the  result  be  different 
from  that  which  one  would  prefer." 
L.R.A.1915C. 


So,  in  Barber  v.  Travelers'  Ins.  Co.  165 
111.  App.  239,  it  was  held  that  a  passenger 
who  accidentally  fell  from  the  platform  of 
a  moving  railroad  car,  in  consequence  of 
which  he  met  his  death,  was  killed  within 
the  meaning  of  a  double  indemnity  clause 
of  a  poliCT  insuring  against  injuries  sus- 
tained "while  riding  as  a  passenger  and 
being  in  or  upon  any  railroad  passenger  car 
using  steam,"  etc. 

And  in  Gibson  y.  Casualty  Co.  156  App. 
Div.  144,  140  N.  Y.  Supp.  1045,  it  was  held 
that  a  fracture  sustained  by  a  passenger 
while  alighting  from  a  public  conveyance 
which  had  stopped  for  that  purpose,  one 
foot  being  upon  the  step  and  the  other  upon 
the  pavement  at  the  time  of  the  accident, 
was  within  a  policy  insuring  against  frac- 
tures sustained  by  the  insured  "while  rid- 
ing as  a  passenger  in  or  on  a  conveyance 
provided  by  a  common  carrier  for  passen- 
ger service,  including  the  platform  steps 
or  running  board  thereof." 

And  see  Ward  v.  North  American  Acci. 
Ins.  Co.  182  111.  App.  317,  wherein  it  was 
held  that  an  accident  policy  insuring 
against  injuries  sustained  while  the  in- 
sured was  riding  as  a  passenger  in  a 
conveyance  provided  by  a  common  carrier 
does  not  cover  risk  of  injuries  to  a 
switchman  while  riding  on  the  platform 
of  a  passenger  coach  in  the  discharge 
of  his  duties.  This  decision  is  reported 
in  abstract  only,  and  therefore  it  is 
impossible  to  state  whether  the  decision 
turned  upon  the  point  that  the  employee 
was  not  "in"  the  conveyance,  or  upon  the 
point  that  he  was  not  a  "passenger." 

G.  .T.  C. 
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wagon.  The  company  has  been  in  that  busi- 
ness since  1880  in  the  city.  I  couldn't  real- 
ly say  approJcimately  how  many  trips  out 
we  make  in  a  year.  We  don't  rent  these 
picnic  wagons  to  negroes.  .  .  .  Our 
business  at  that  time  with  reference  to  pas- 
sengers .  .  .  was  that  we  sent  out  pic- 
nic parties.  .  .  .  We  furnished  picnic 
wagons,  driver,  and  horses,  and  harness  for 
the  horses  to  pull  tiie  wagon  by,  the  whole 
equipment  for  carrying  the  crowd,  except 
something  to  eat  and  drink,  of  course,  and 
charged  for  it.  If  we  knew  that  the  people 
were  going  to  abuse  the  horses  or  the  wagon 
or  anything  like  that,  we  wouldn't  rent 
them  out  to  white  people.  I  don't  know  of 
any  case,  but  if  we  actually  knew  it,  I 
don't  think  that  we  would  actually  rent 
them  out.  We  have  stables  here  in  Bir- 
mingham. We  have  wagons,  picnic  wagons, 
and  other  kinds  of  wagons.  From  time  to 
time  people  apply  there  for  a  wagon  for  one 
purpose  or  another,  and  we  hire  them  out 
to  them,  and  among  those  wagons  we  hare 
picnic  wagons  that  we  hire  to  parties  from 
time  to  time.  As  a  matter  of  fact,  when  we 
hire  a  picnic  wagon,  someone  of  the  party 
comes  to  me  or  to  some  representative  of 
mine  and  makes  a  trade  with  me  as  to  where 
they  are  going,  how  far  they  are  going,  and 
as  to  what  the  charge,  what  the  amount  of 
hire,  shall  be,  and  that  is  especially  ar- 
ranged with  each  party,  with  reference  to 
the  distance  they  are  going  or  where  they 
are  going,  and  one  thing  and  another." 

"I  was  in  the  employ  of  the  Harris  Trans- 
fer &  Warehouse  Company  at  the  time  that 
this  rig  was  hired.  I  rented  that  rig  to 
Mr.  Henry.  I  waited  on  him.  I  don't  know 
whether  he  had  anyone  with  him  when  he 
came  to  me  about  it  or  not,  but  he  is  the 
one  that  transacted  the  business,  he  ar- 
ranged for  it,  he  engaged  it  for  this  date, 
to  take  a  picnic  to  Mt.  Pinson,  and  ordered 
it  to  be  at  a  certain  place  at  a  certain  hour. 
We  furnished  a  driver,  and  turned  that  rig 
entirely  over  to  them  for  their  exclusive  use 
for  that  entire  day,  to  use  for  the  purpose 
of  carrying  this  picnic  party.  We  did  not 
rent  those  particular  picnic  wagons  to 
negroes.  We  have  some  other  wagons  we 
usually  arrange  for  negroes  when  they  want 
them;  common  wagons,  you  know,  straw 
seats  in  them,  to  accommodate  them.  So 
far  as  these  wagons  were  concerned,  we  only 
rented  those  to  white  people.  Usually  the 
terms  for  renting  those  wagons  are  stated, 
and  that  would  be  the  only  question  ordinar- 
ily as  to  whether  they  accepted  the  terms  or 
not.  The  amount  would  be  stated  and  they 
would  take  it  if  they  wanted  it.  It  was 
optional  with  us  as  to  who  we  should  rent 
those  wagons  to,  what  persons;  I  dont  know 
of  any  occasion  there  would  be  to  let  any- 
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body  have  it,  you  know,  except  negroes.  We 
would  not  let  out  a  wagon  in  case  we 
thought  there  would  be  any  chance  for  any 
damages  to  the  outfit.  We  wouldn't  rent  it 
to  that  kind  of  a  person  whether  he  was 
white  or  black.  We  wouldn't  rent  these 
wagons,  these  particular  picnic  wagons,  to 
people  except  white   people,  anyhow. 

"We  had  some  wagons  fitted  up  for  ne- 
groes and  let  them  have  them.  Aa  a  matter 
of  fact,  the  Harris  Transfer  &  Warehouse 
Company  didn't  turn  down  people  that 
wanted  picnic  wagons.  They  paid  me  $15, 
and  I  was  to  furnish  a  tallyho,  that  con- 
veyance there,  four-wheeled  conveyance,  and 
four  horses  and  the  harness  and  the  driver, 
and  I  was  to  deliver  it  at  a  certain  point, 
and  they  were  to  select  the  crowd,  they  ar- 
ranged their  own  crowd,  the  picnic.  It  was 
for  that  day,  it  was  understood  they  were  to 
put — I  had  nothing  to  do  with  the  selection 
of  the  passengers.  The  understanding  was 
they  were  to  go  to  Mt.  Pinson;  we  fed  the 
team,  and  they  paid  us  $15  for  it.  Any 
other  picnic  crowd  that  wanted  to  go  there 
could  have  done  the  same  thing.  We  had 
the  same  price  for  all  parties,  for  the  same 
place  and  same  time  and  equipment  and 
for  the  same  wagon.  We  were  regularly 
engaged  in  that  business  and  been  engaged 
in  it  for  years.  We  keep  wagons  for  that 
purpose  and  let  them  out  on  special  occa- 
sions. 

"We  wouldn't  let  those  wagons  out  except 
to  persons  we  considered  would  take  care 
of  the  equipment.  We  determined  who  we 
would  rent  these  wagons  to  when  they  came 
to  us  and  applied  to  us.  W^e  determined 
whether  we  would  do  it  or  whether  we 
would  not,  but  I  don't  know  of  any  cases 
that  we  turned  down,  reputable  looking  peo- 
ple that  would  come  and  inquire  for  it.  I 
don't  remember  of  ever  turning  down  & 
picnic  party  unless  they  wouldn't  pay  the 
price  we  asked  for  it.  We  would  make  the 
price  ourselves.  It  was  determined  in  every 
instance  what  the  price  would  be,  and  un- 
less they  paid  that  price  we  wouldn't  let 
them  have  it  at  all  under  any  circumstan- 
ces." 

"I  have  been  secretary  of  the  Harris 
Transfer  &  Warehouse  Company  since  its 
organization,  since  its  incorporation.  They 
do  a  general  warehouse,  storage,  and  trans- 
fer business  of  freight  principally,  and  also 
have  a  number  of  wagons  which  they  adver- 
tise to  hire  for  picnic  purposes  and  the 
transfer  of  passengers.  They  also  have  two 
automobiles  which  are  applicable  to  either 
the  transfer  of  freight  or  the  handling  of 
passengers.  The  original  business  was  es- 
tablished in  1880;  the  company  was  incor- 
porated in  1901.  I  am  secretary  of  the  com- 
pany and  have  been  for  twelve  years.    Prao> 
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tieally  all,  well  75  per  cent,  of  our  business, 
is  the  hauling  of  freight,  possibly  a  larger 
percentage.  In  addition  to  that,  we  do  a 
storage  business.  We  have  a  stable,  and 
also  have  a  shop.  It  is  entirely  optional 
with  the  Harris  Transfer  Company  as  to 
whom  we  shall  rent  these  wagons  to." 

1.  The  plaintiff's  intestate  while  on  the 
picnic  party  referred  to  above  accidentally 
fell  from  the  picnic  wagon  and  was  killed, 
and  the  sole  question  is:  Was  the  plaintiC's 
intestate,  at  the  time  of  her  death,  "a  poa- 
senger  in  or  on  a  public  conveyance  provid- 
ed by  a  common  carrier  for  passenger  serv- 
ice?" In  this  connection  we  desire  to  say 
that  we  are  not  inclined  to  permit  the  fact 
that  the  five  picnic  wagons  referred  to  in 
the  above  testimony  were  kept  exclusively 
for  the  use  of  white  picnic  parties  to  in  any 
way  influence  our  decision.  The  Warehouse 
&  Transfer  Company  provided  other  means 
of  transportation  for  negro  picnic  parties 
and  the  necessity  for  the  segregation  of  the 
-white  and  black  races  in  the  state  is  so 
great  that  it  finds  sanction  not  only  in  the 
best  thought  of  all  those — both  white  and 
black — who  have  the  true  interest  of  the  two 
races  in  mind,  but  it  has  also  found  ex- 
pression in  many  statutes  requiring  common 
carriers  upon  equal  and  just  terms  to  keep 
the  members  of  the  two  races  separated 
while  they  travel.  If  a  common  carrier  vio- 
lates the  spirit  or  the  letter  of  the  law,  and 
in  the  matter  of  the  character  of  the  con- 
veyance discriminates  against  one  of  the 
races  in  favor  of  the  other,  his  violation 
of  the  law  can  in  no  way  affect  the  relations 
which,  as  a  matter  of  fact,  he  bears  to  the 
public  as  a  common  carrier.  Lloyd  v. 
Haugh  t  K.  Storage  ft  Transfer  Co.  223  Pa. 
148,  21  L.R.A.(N.S.)  188,  72  Atl.  516.  The 
members  of  each  race — white  and  black — 
have  a  claim  upon  a  common  carrier  for 
equal  accommodation  while  they  travel. 
The  members  of  neither  race  have,  in  this 
state,  the  right  to  demand  that  they  be  per- 
mitted to  travel  in  a  conveyance  kept  ex- 
clusively for  tile  other  race,  but  they  have 
a  right  to  demand  that  the  conveyance 
which  is  kept  for  them  shall  be  equal,  in 
point  of  accommodation,  to  that  kept  for 
the  members  of  the  other  race.  The  laws 
of  hygiene,  common  sense,  and  necessity  dic- 
tate this  rule  of  the  law.  Necessity  fre- 
quently fixes  a  rule  of  law  where,  in  the  ab- 
sence of  necessity,  no  such  rule  would  exist. 
Waldrop  v.  Nashville,  C.  &  St.  L.  R.  Co. 
183  Ala.  226,  62  So.  769. 

2.  In  the  case  of  Nugent  t.  Smith,  L.  R. 
1  C.  P.  Div.  19  and  423,  1  Eng.  Rul.  Cas. 
216,  which  case  appears  in  a  note,  §  49,  1 
Hutchinson  on  Carriers,  3d  ed.  p.  44,  we 
find  the  following:  "The  real  test  whether 
a  man  is  a  common  carrier,  whether  by  land 
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or  water,  therefore,  really  is  whether  he  has 
held  out  that  he  will,  so  long  as  he  has 
room,  carry  for  hire  the  goods  of  every  per- 
son who  will  bring  goods  to  him  to  be  car- 
ried. The  test  is  not  whether  he  is  carry- 
ing as  a  public  employment  or  whether  he 
carries  to  a  fixed  place,  but  whether  he 
holds  out,  either  expressly  or  by  a  course  of 
conduct,  that  he  will  carry  for  hire,  so  long 
as  he  has  room,  the  goods  of  all  persons  in- 
differently who  send  him  goods  to  be  car- 
ried." 

Under  this  rule  a  stagecoach,  a  bus,  an 
automobile,  or  a  hackney  coach,  a  cab,  dray, 
cart,  wagon,  or  sled,  which  undertakes  for 
a  reward  to  carry,  indiscriminately,  passen- 
gers or  baggage  for  the  public  "so  long  as 
there  is  room,"  is  a  common  carrier.  1 
Hutchinson,  Carr.  3d  ed.  p.  63,  §  68. 

A  few  illustrations  may  drive  home  the 
above  rule.  There  is  a  regular  automobile 
line  which  runs  to  and  from  the  city  of 
Montgomery  to  Eclectic,  and  in  any  auto- 
mobile of  this  line  any  person,  so  long  as 
there  is  room,  may  take  passage  upon  the 
payment  of  his  fare.  This  automobile  line 
is,  of  course,  a  common  carrier  of  pas- 
sengers. There  are  in  the  city  of  Greens- 
boro, hacks,  carriages,  and  automobiles 
which  carry  passengers  from  the  station 
there  to  any  part  of  that  city,  and  they  take 
these  passengers  so  long  as  there  is  room. 
These  hacks,  carriages,  and  automobiles, 
when  engaged  in  the  above  business,  are 
common  carriers.  During  the  county  fair  in 
Greensboro,  there  are  hacks,  automobiles, 
and  carriages  which,  so  long  as  there  is  room,' 
carry,  for  hire,  passengers  to  and  from  the 
county  fair  grounds.  When  so  engaged, 
these  hacks,  carriages,  and  automobiles  are 
common  carriers.  Any  decent  member  of 
the  public  has  a  right,  so  long  as  there  is 
room  for  him  in  any  hack,  automobile,  or 
carriage,  to  demand  that  he  be  permitted 
to  ride  in  it. 

3.  Accepting  as  true  all  the  evidence  in 
this  case,  and  allowing  all  reasonable  in- 
tendments favorable  to  the  plaintiff  which 
can  be  drawn  therefrom,  the  Harris  Transfer 
ft  Warehouse  Company  may  have  been — and 
probably  was — a  common  carrier  of  freight 
and  passengers  in  so  far  as  its  transfer 
business  was  concerned,  but  it  was  not  a 
common  carrier  in  so  far  as  this  specific 
picnic  business  was  concerned.  If  this  testi- 
mony is  to  be  believed,  then  this  transfer 
company  occupied  the  same  relation  to  the 
public  with  reference  to  picnics  that  an  or- 
dinary livery  stable  keeper  occupies  to  the 
public.  It  is  evident  that,  at  the  period 
of  the  year  when  people  are  accustomed  to 
avoid  the  heat  of  cities  and  find  recreation 
in  the  country,  private  picnics  are  of  fre- 
quent occurrence  in  the  neighborhood  of  the 
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city  of  Birmingliam,  and,  to  meet  this  want 
of  the  people,  the  transfer  company  hag  pro- 
vided itself  with  some  extra  large  wagons 
for  use  on  such  occasions.  These  picnic 
wagons  are  hired  out  just  as  the  ordinary 
liveryman  hires  out  his  teams.  The  livery- 
man keeps  his  teams  for  hire  to  meet  a  want 
of  the  people,  just  as  this  transfer  company 
keeps  its  picnic  wagons  to  meet  a  want  of 
the  people.  The  picnic  wagons  have  simply 
been  provided  to  meet  the  requirements  of 
larger  parties  than  can  be  accommodated  in 
the  hacks  and  carriages  ordinarily  in  use. 
The  mere  fact  that  a  liveryman  may  be  en- 
gaged in  one  line  of  business  as  a  common 
carrier  does  not  render  him  a  common  car- 
rier as  to  his  livery  business.  His  hack 
when  Muling  passengers  from  a  station  may 
be  a  common  carrier,  and  that  same  hack 
when  it  is  carrying  a  traveling  man  from 
one  town  to  another  town  may  not  be  a  com- 
mon carrier.  In  the  one  instance  the  pas- 
senger has  the  legal  right  to  demand  pas- 
sage. In  the  other  instance  the  traveler 
has  no  legal  right  to  make  such  demand. 

4.  That  a  liveryman  is  not  a  common  car- 
rier there  is,  under  all  the  authorities,  no 
doubt.  Stanley  v.  Steele,  77  Conn.  688,  69 
L.R.A.  661,  60  Atl.  640,  2  Ann.  Cas.  342, 
18  Am.  Keg.  Rep.  20;  Payne  v.  Halstead, 
44  111.  App.  07;  Siegrist  v.  Amot,  86  Mo. 
200,  56  Am.  Rep.  425;  25  Cyc.  1513;  1 
Hutchinson,  Carr.  3d  ed.  p.  92,  §  96. 

5.  It  is  laid  down  in  the  books  that,  as 
a  general  proposition,  the  question  as  to 
whether  a  particular  man  is  or  is  not  a 
common  carrier  is  a  mixed  question  of  law 
and  fact.  It  is  undoubtedly  true,  as  stated 
by  counsel  for  appellee  in  their  briefs,  that 
''what  constitutes  a  common  carrier  is  a 
question  of  law,  but  whether  a  party  comes 
within  that  meaning  is  a  question  of  fact." 

In  this  case,  under  the  law,  the  facts 
show  that,  in  the  particular  business  in 
which  this  transfer  company  was  engaged 
when  the  plaintiff's  intestate  was  killed,  it 
was  not  a  common  carrier,  but  only  a 
private  carrier  for  hire. 

6.  In  the  above  discussion  we  have  not 
undertaken  to  give  the  reasons  which  have 
actuated  the  courts  in  holding  that  a  livery- 
man, who  keeps  vehicles,  horses,  and  driv- 
ers for  hire,  is  not  a  common  carrier.  The 
reasons  appear  in  the  above  authorities,  and 
it  is  needless  to  republish  them  here. 

In  this  case  the  plaintiff's  intestate  was 
killed  in  falling  from  a  wagon  which  some 
of  her  friends  had  hired  for  their  own  pri- 
vate use  on  that  day.  As  she  was  not  killed 
"while  a  passenger  in  or  on  a  public  con- 
veyance provided  by  a  common  carrier  for 
passenger  service,"  the  defendant  was  enti- 
tled to  affirmative  instructions  in  its  behalf. 
Justice  to  the  defendant,  under  the  law, 
L.R.A.1915C. 


makes  this  demand,  for  it  contracted  under 
its  policy,  not  against  accidents  occurring 
while  the  plaintiff's  intestate  was  the  occu- 
pant of  a  vehicle  hired  from  one  who  oc- 
cupied to  her  the  character  of  a  livery  stable 
keeper,  and  who  owed  to  her  only  the  duties 
of  a  livery  stable  keeper,  but  only  against 
an  accident  which  she  might  receive  while 
under  the  protection  of  a  common  carrier 
who  owed  to  her  the  high  duties  which  a 
common  carrier  owes  to  a  passenger.  1. 
Hutchinson,  Carr.  3d  ed.  p.  92,  §  96. 
Reversed  and  remanded. 

Anderson,  Ch.  J.,  and  HcCIellan  aad 
Mayfleld,  JJ.,  concur. 


UililNOIS  SXTPREME  COURT. 

MARY  HARTNETT,  Appt., 
v. 
BOSTON  STORE  OF  CHICAGO. 

(265  la  331,  106  N.  K  837.) 

Negligence  —  sale  of  gnn  to  boy  —  lia- 
bility for  reanlting  Injury. 

1.  The  mere  sale  of  a  gun  to  a  flfteen- 
year-old  boy  in  violation  of  ordinance  does 
not  render  one  liable  for  an  injury  done 
by  his  loading  and  firing  the  gun,  if  there 
was  no  reason  to  anticipate  probable  in- 
jury because  of  the  carelessness  of  the  boy 
or  his  lack  of  skill  in  the  use  of  iirearms. 
Evidence  —  necessity  of  offer  of  proof. 

2.  Evidence  cannot  be  excluded  because 
of  absence  of  an  offer  of  proof  as  to  what 
the  answer  to  the  question  will  be,  where 
the  question  shows  the  purpose  and  ma- 
teriality of  the  evidence. 

Appeal  — '  failure  to  preserve  ruling  in. 
motion  for  new  trial. 

3.  An  objection  and  exception  to  the  ex- 
clusion of  evidence  is  abandoned  by  failure 
to  mention  the  ruling  in  the  motion  for 
new  trial. 

(October  16,  1914.) 


Note.  —  Liability  of  one  who  sella  dan- 
gerous instrumentality  to  child  in 
violation  of  statute  or  onlinanee  for 
injury  inflicted  thereby  upon  child  or 
third  person. 

The  question  under  annotation  presup- 
poses a  sale  in  violation  of  statute  or  or- 
dinance, and  therefore  does  not  include 
cases  like  Mathews  v.  Caldwell,  5  Ga.  App. 
336,  63  S.  E.  250,  denying  liability  upon 
the  ground  that  the  toy  pistol  sold  was 
not  within  the  purview  of  a  statute  in 
relation  to  the  furnishing  of  pistols,  etc. 

The  following  notes  may  be  consulted 
with  profit  in  connection  with  this  subject: 

Violation  of  police  ordinance  as  ground 
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APPEAL  by  plaintiff  from  a,  judgment  of 
tiie  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Coolc  County  in  defendant's  favor,  and 
from  an  order  overruling  a  motion  for  new 
trial,  in  an  action  brought  to  recover  dam- 
ages for  injuries  alleged  to  have  resulted 
from  defendant's  violation  of  an  ordinance 
forbidding  the  sale  of  firearms  to  minors. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H.  Mason  and  Fred  B. 
Kovey,  with  Mr.  B.  Wilson  More,  for  Vf- 
pellant: 

The  violation  of  a  valid  municipal  ordi- 
nance enacted  for  the  safety  of  the  public 
is  prima  facie  evidence  of  negligence. 

29  Cyc.  43«;  Binford  v.  Johnston,  82  Ind. 


432,  42  Am.  Rep.  508;  United  States  Brew- 
ing Co.  V.  Stoltenberg,  211  lU.  631,  71  N.  E. 
1081,  17  Am.  Neg.  Rep.  193;  H.  Channon 
Co.  V.  Hahn,  189  111.  28,  59  N.  E.  522;  True 
k  T.  Co.  V.  Woda,  201  111.  316,  66  N.  E. 
369;  Commonwealth  Electric  Co.  v.  Rose, 
214  lU.  560,  73  N.  E.  780;  Conrad  v.  Spring- 
field Consol.  R.  Co.  145  111.  App.  564, 
affirmed  in  240  111.  12,  130  Am.  St.  Rep. 
251,  88  N.  E.  180. 

Regardless  of  the  allegations  of  the  dec- 
laration as  to  the  ordinance  and  the  viola- 
tion tiiereof,  the  declaration  stated  a  cause 
of  action  at  common  law,  and  if  the  state- 
ment was  defective  it  was  cured  by  the  plea 
of  the  general  issue. 

31  Cyc.  719;  Greathouse  v.  Robinson,  4 
111.  7;  WiUs  V.  Claflin,  92  U.  S.  136,  23  L. 


for  private  action,  Sluder  v.  St.  Louis  Tran- 
sit Co.  5  L.R.A.(N.S.)  186. 

Private    action    in    violation    of    statute 

not  expressly  conferring  it.  Wolf  v.  Smith, 

9  L.R.A.(N.S.)    338;   and  especially  as  to 

'  the   question   of   proximate   cause   in   such 

case,  see  pp.  346  et  seq.  of  that  note. 

Violation  of  statute  or  ordinance  re- 
lating to  explosives  as  ground  of  private 
action,  Molin  v.  Wisconsin  Land  t  Lumber 
Co.  48  L.R.A.(N.S.)  876. 

Liability  for  injury  to  children  from  ex- 
plosives left  accessible  to  them,  14  L.R.A. 
(N.S.)  586;  24  L.R.A.(N.8.)  1257;  and  42 
L.R.A.(N.S.)  840. 

May  intervening  act  of  child  break  cau- 
sal connection  between  negligence  and  in- 
JUTJ,  23  L.RJl..(N.S.)   249. 

'The  general  rule  is  that,  in  order  to 
hold  one  liable  for  an  injury  allied  to  have 
resulted  from  the  violation  of  a  statute, 
there  must  be  a  causal  relation  between 
the  act  of  violation  and  injury,  and  the 
violation  must  be  the  proximate  cause  of 
the  injury.  See  29  Cyc.  439.  As  stated 
in  Habtnbtt  v.  Boston  Store,  to  constitute 
proximate  cause  the  injury  must  be  the 
natural  and  probable  result  of  the  negligent 
act  or  omission,  and  be  of  such  a  character 
as  an  ordinarily  prudent  person  ought  to 
bave  foreseen  might  probably  occur  as  a 
result  of  the  negligence,  although  it  is  not 
essential  that  the  person  charged  with  neg- 
ligence should  have  foreseen  the  precise  in- 
jury which  might  result  from  the  act. 

Generally,  as  to  anticipation  as  an  ele- 
ment of  proximate  cause,  see  note  to  Kreigh 
V.  Westinghouse,  C.  K.  *.•  Co.  11  L.R.A. 
(N.S.)  684.  See  also  Hubbard  v.  Bartholo- 
mew, 49  L.R.A.(N.S.)  443. 

In  the  HARTMrrr  Case  the  plaintiff  con- 
tended that  the  violation  itself  was  suf- 
ficient in  law  to  connect  the  sale  of  the  gun 
■with  the  injtiry  as  the  proximate  cause. 
The  court,  however,  took  the  view  that, 
in  order  to  connect  the'  sale  with  the  in- 
jury, it  was  necessary  to  prove  that  the  sell- 
er ought  to  have  foreseen  that  the  prob- 
able result  would  be  that  the  boy  would 
injure  someone  by  his  carelessness  or  in- 
experience, and  uiat  the  probabilities  of 
i.R.A.1915C. 


consequent  injury  did  not  depend  solely 
upon  the  question  of  age.  And,  in  the  ab- 
sence of  allegation  or  proof  that  the  boy 
was  inexperienced  in  the  use  of  firearms, 
was  unfit  to  handle  or  use  them,  the  act  of 
discharging  the  gun  was  considered  as  the 
act  of  an  intervening  independent  agency. 

A  case  arising  in  Canada  somewhat  simi- 
lar in  its  facts  to  the  Habtnett  Case,  and 
ruling  contrary,  is  Fowell  v.  Grafton,  22 
Ont.  L.  Rep.  650,  affirming  20  Ont.  L.  Rep. 
639,  where  a  dealer,  in  violation  of  a  stat- 
ute, sold  an  air  gun  to  a  boy  thirteen  years 
old,  who  procured  ammunition,  and  while- 
shooting  at  birds  in  a  public  street,  fait  a 
woman.  The  court  was  of  the  opinion  that, 
apart  from  the  question  of  negligence,  as 
the  air  gun  was  sold  to  the  boy  in  contra- 
vention of  a  statute  the  object  of  which 
was  to  prevent  just  such  accidents,  the  sell- 
ers were  liable  for  the  injury,  the  unlawful 
sale  being  the  proximate  cause  thereof.  In 
support  of  this  view  the  rule  is  stated 
that  the  commission  of  an  act  specifically 
forbidden  by  law  is  generally  equivalent 
to  an  act  done  with  intent  to  cause  injury, 
where  the  harm  that  ensues  from  the  unlaw- 
ful act  is  the  very  kind  of  harm  which  it 
was  the  aim  of  the  law  to  prevent.  The 
air  gun,  observes  the  court,  though  in  itself 
harmless  when  the  boy  received  it,  would 
become  a  dangerous  instrument  in  his  hands 
when  he  bad  obtained  the  bullets  and 
loaded  it  with  them,  and  that  he  would  do 
this  was  in  the  contemplation  of  the  seller 
as  well  as  of  the  boy.  The  fact  that  the 
danger  to  the  public  of  an  air  gun  or  am- 
munition being  in  the  hands  of  a  minor 
under  the  age  of  sixteen  was  deemed  by  the 
legislature  of  so  serious  a  character  as  to 
render  it  proper  that  it  should  be  made  a 
criminal  offense  to  sell  or  give  either  the  air 
gun  or  ammunition  for  it  to  such  a  minor 
was  a  factor  the  jury  might  take  into  ac- 
count in  determining  whether  the  sellers 
were  guilty  of  the  negligence  with  which 
they  were  charged.  On  the  question  of  prox- 
imate cause,  Clute,  J.,  said:  "The  pro- 
hibition against  selling  an  air  gun  to  an 
infant  under  sixteen  years  of  age  was,  no 
doubt,  to  protect  the  child  and  the  public 
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ed.  490;  Illinoia  Steel  Co.  t.  Hanson,  195 
III.  106,  62  N.  E.  018;  Kokomis  t.  Salter,  61 
111.  App.  150;  Mattoon  v.  Worland,  97  111. 
App.  13. 

A  valid  statute  or  ordinance  creating  a 
new  duty  to  the  public,  or  a  certain  part  of 
the  public  it  is  designed  to  protect,  if  it 
is  not  for  the  protection  of  the  public  gen- 
erally, creates  a  legal  presumption  that  a 
causal  relation  exists  between  a  violation 
of  the  duty  to  one  in  the  class  intended, 
and  a  subsequent  injury  of  the  kind  the 
statute  or  ordinance  attempted  to  prevent 
to  one  in  that  class,  if  the  relation  of  the 
violation  and  subsequent  injury  is  the  same 
as  that  the  statute  or  ordinance  foresaw  or 
anticipated, 

Osborne  v.  McMasters,  40  Minn.  103,  12 
Am.  St.  Rep.  698,  41  N.  W.  543;  Hayes  v. 
Michigan  C.  R.  Co.  Ill  U.  S.  228,  28  L.  ed. 
410,  4  Sup.  Ct.  Rep.  369;  Weick  v.  Lander, 
75  111.  93;  Laflin  &  R.  Powder  Co.  v.  Teax- 
aey,  131  111.  322,  7  L.R.A.  262,  19  Am.  St. 


Rep.  34,  23  N.  E.  389;  Conrad  v.  SpringBeld 
Consol.  R.  Co.  145  111.  App.  564;  Common- 
wealth Electric  Co.  v.  Rose,  214  lU.  545, 
73  N.  E.  780;  H.  Channon  Co.  v.  Hahn,  189 
III.  29,  59  N.  E.  522;  True  4  T.  Co.  v.  Woda, 
201  111.  315>  66  N.  E.  369;  United  SUtes 
Brewing  Co.  v.  Stoltenberg,  211  111.  631,  71 
N.  E.  1081,  17  Am.  Neg.  Rep.  193;  0'D<m- 
nell  T.  Riter-Conley  Mfg.  Co.  124  111.  App. 
544;  Chicago  &  J.  Electric  R.  Co.  v.  Free- 
man, 125  111.  App.  322;  Carlock  v.  Denver 
&  R.  G.  R.  Co.  66  Colo.  146,  133  Pac.  1103; 
Steel  Car  Forge  Co.  v.  Chec,  107  C.  C.  A. 
192,  187  Fed.  868. 

The  placing  of  firearms  or  explosives  in 
the  hands  of  those  declared  to  be  incapable 
of  properly  handling  them  is  the  proximate 
cause  of  injuries  inflicted  by  or  to  such 
third  persons  incapable  of  properly  hand- 
ling them,  and  the  acts  of  such  third  per- 
sons are  not  such  acts  of  independent  re- 
sponsible third  persons  as  to  interrupt  the 
causal  relation  between  the    sale    to    such 


.as  well,  from  the  danger  which  would  arise 
from  an  instrument  of  that  kind  being 
jplaced  in  the  hands  of  such  a  person.  The 
^sale  of  the  instrument  makes  the  danger 
possible,  and  in  that  sense  the  defendants 
have  created  a  dangerous  condition  of  af- 
fairs which  in  effect  resulted  in  the  injury 
complained  of.  No  doubt,  all  the  circum- 
stances of  the  particular  case  would  have 
to  be  taken  into  consideration,  as  the  trial 
judge  charged  the  jury.  The  prohibition 
must  mean  that,  if  a  child  of  tender  a^e 
had  a  gun,  he  would  probably  use  it,  and  if 
he  used  it,  he  would  probably  hurt  either 
himself  or  somebody  else.  The  defendants 
sent  him  out  thus  armed  with  a  danger- 
ous instrument  without  instructions  and 
without  caution, — if  that  would  make  any 
difference.  The  effect  of  the  lapse  of  two 
days  does  not,  it  appears  to  me,  make  any 
difference.  During  all  the  time  the  infant 
had  possession  of  the  gun,  that  possession 
was  unlawful,  and  made  unlawful  by  the 
defendants.  He  was  unlawfully  possessed 
of  it  by  their  act;  the  natural  result  fol- 
lowing— Shaving  become  possessed  of  the 
weapon,  he  used  it,  and  in  using  it  caused 
the  injury.  His  final  act  in  the  using  is  so 
connected  with  the  prohibition  that  I  do 
not  think,  in  the  circumstances  of  this  case, 
it  is  80  remote  as  to  have  entitled  the  de- 
fendants to  have  the  case  withdrawn  from 
the  jury."  The  view  taken  in  this  case 
would  seem  to  support  plaintiff's  conten- 
tion in  the  Habtnett  Case,  that  the  viola- 
tion of  the  ordinance  was  in  law  sufficient 
to  connect  the  sale  of  the  gun  with  the  in- 
jury as  the  proximate  cause. 

It  will  be  observed  that  the  complain- 
ants in  the  two  cases  next  cited,  which  were 
held  not  to  be  demurrable,  included  al- 
legations of  inexperience  or  known  careless- 
ness upon  the  part  of  the  youthful  purchas- 
er, and  the  cases  are  therefore  distinguish- 
able from  the  Habtnett  Casb. 
L.R.A.1915C. 


In  Bernard  v.  Smith,  —  R.  I.  — ,  90  AtL 
657,  a  storekeeper  sold  to  an  eleven-year- 
old  boy  a  22-caliber  rifle  and  two  boxes  of 
cartridges;  the  boy  was  entirely  unacquaint- 
ed with  and  inexperienced  in  the  use  of 
firearms,  and,  while  st>ooting  at  a  target 
set  up  in  the  traveled  way,  one  of  the  bul- 
lets missed  the  target  and  hit  a  pedestrian 
about  260  feet  away ;  the  negligence  charged 
in  the  first  count  of  the  declaration  was 
the  violation  of  a  statute  prohibiting  the 
sale  of  firearms  to  minors  imder  the  age  of 
sixteen  years,  without  the  written  consent 
of  the  parent  or  guardian ;  the  second  cotmt 
set  up  the  sale  and  delivery  of  the  rifle  to 
the  boy  in  violation  of  the  common-law 
duty;  he  being  under  the  age  of  twenty- 
one  years,  to  wit,  eleven  years  of  age,  and 
unused  to  and  inexperienced  in  the  use  of 
firearms,  all  of  which  the  seller  knew  or 
should  have  known.    The  demurrer  did  not 

:  particularly  state  in  what  respect  the  dec- 
larations failed  to  state  a  cause  of  action. 
It  was  claimed,  however,  that  the  declara- 
tion was  defective  in  failing  to  allege  that 
the  child  discharged  the  rifle  in  ignorance 
of  the  danger,  and  while  he  was  in  the  ex- 
ercise of  that  degree  of  care  of  which  he 
was  capable.  The  court,  in  holding  the  de- 
murrer properly  overruled,  came  to  the 
same  conclusion  as  that  reached  by  the 
superior  court,  that  if  the  injury  alleged 
had  been  to  the  child  to  whom  the  dan- 
gerous article  was  intrusted,  there  might 
have  been  some  force  in  the  argument  pre- 
sented ;  some  allegations  might  have  been 
necessary  to  show  that  he  was  not  guilty 
of  contributory  negligence.  But  here,  where 
the  injury  was  to  a  third  person,  it  was 
not  necessary  to  negative  lack  of  due  care 
or  even  the  wilful  action  of  the  child.  The 
child's  negligence  in  handling  the  danger- 

'  ous  weapon  or  even  his  wilful  use  of  it 
was  one  of  the  natural  consequences  of  in- 

'  trusting    him    with    it.      In    determining 
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third  persons  and  the  injuries  inflicted  by 
or  to  them. 

Dixon  V.  Bell,  1  Starkie,  287,  5  Maule  & 
8.  198,  17  Revised  Rep.  308,  19  £ng.  Rul. 
Cas.  26;  Carter  y.  Towne,  98  Mass.  568,  96 
Am.  Dec.  682;  Binford  v.  Johnston,  82  Ind. 
426,  42  Am.  Rep.  508;  McEldon  v.  Drew, 
138  Iowa,  390,  128  Am.  St.  Rep.  203,  116 
K.  W.  147. 

Messrs.  Hamilton  Moses  and  Walter 
Bacbrach,  with  Messrs.  Moses,  Rosen- 
thal, &  Kennedy,  for  appellee: 

It  was  not  negligence  per  «e  at  common 
law  to  sell  or  give  a  gun  to  a  minor. 

Palm  V.  Ivorson,  117  IlL  App.  535;  Meyer 
T.  King,  72  Miss.  1,  35  L.R.A.  474,  16  So. 
245;  Poland  t.  Earhart,  70  Iowa,  286,  30 
N.  W.  637;  Johnson  v.  Glidden,  11  S.  D. 
237,  74  Am.  St.  Rep.  795,  76  N.  W.  933,  6 
Am.  Neg.  Rep.  97;  Chaddoclc  v.  Plummer, 
88  Mich.  225, 14  L.R.A.  675,  26  Am.  St.  Rep. 
283,  50  N.  W.  135;  Harris  t.  Cameron,  81 
Wis.  239,  29  Am.  St.  Rep.  891,  51  N.  W. 


437;  Hagerty  v.  Powers,  66  Cal.  368,  56  Am. 
Rep.  101,  5  Pac.  622;  Malmberg  t.  Bartos, 
83  111.  App.  483. 

The  selling  of  an  unloaded  gun  in  Tiola- 
tion  of  the  ordinance  is  not  prima  facie  evi- 
dence of  negligence,  unless  the  sale  proxi- 
mately causes  the  complained  of  injury. 

Meyer  v.  King,  72  Miss.  1,  35  L.R.A.  474, 
16  So.  245;  Illinois  C.  R.  Co.  v.  Sehmitt, 
100  111.  App.  500;  Illinois  C.  R.  Co.  ▼. 
Klein,  95  111.  App.  226;  Toledo,  W.  &  VV.  R. 
Co.  V.  Jones,  76  111.  314;  Chicago,  B.  &  Q. 
R.  Co.  V.  Notzki,  66  111.  455;  Wabash  R. 
Co.  V.  Coker,  81  IlL  App.  660;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  T.  Lindsay,  109  111.  App. 
533;  Gibson  v.  Leonard,  143  111.  182,  17 
L.R.A.  688,  36  Am.  St.  Rep.  376,  32  N.  E. 
182;  Borck  v.  Michigan  Bolt  &  Nut  Works, 
111  Mich.  129,  69  N.  W.  254;  Schmidt  v. 
Mitchell,  84  lU.  195;  Poland  v.  Earhart,  70 
Iowa,  285,  30  N.  W.  637 ;  Shugart  v.  Egan, 
83  111.  56,  25  Am.  Rep.  359;  Schulte  t. 
Schleeper,    210    111.    357,    71    N.    E.    325; 


whether  the  defendant  was  negligent  in 
selling  the  rifle  to  the  boy,  and  whether  the 
injury  was  the  natural  and  probable  con- 
sequences of  that  negligence,  it  was  not  im- 
portant to  determine  whether  the  boy,  with 
reasonable  care,  could  have  seen  the  per- 
son who  was  injured  approaching;  whether 
he  was  informed  of  her  approach  by  his 
companions;  whether  he  actually  observed 
her  coming  down  the  highway  when  he  fired 
the  rifle;  or  whether  he  used  that  degree  of 
care  which  would  be  ordinarily  exercised 
by  one  of  that  age  and  experience. 

The  rule  is  stated  in  Anderson  v.  Setter- 
gren,  100  Minn.  294,  111  N.  W.  279,  that, 
in  order  that  a  complainant  may  recover 
for  failure  to  perform  a  statutory  duty,  he 
must  show  that  he  is  within  the  class  for 
whose  benefit  legislation  creating  not  a 
purely  public  duty  was  designed;  that 
there  was  a  violation  of  statutory  require- 
ment by  the  defendant ;  and  that  he  suffered 
damage  as  the  proximate  result  of  such 
violation.  In  this  case  a  statute  made  it 
uilawful  for  a  minor  under  the  age  of 
fourteen,  not  accompanied  by  parent  or 
guardian,  to  have  possession  or  control  of 
firearms,  and  made  it  a  misdemeanor  to  aid 
or  knowingly  permit  a  minor  of  such  age, 
save  in  the  excepted  cases,  to  violate  £he 
same;  a  complaint  alleged  that  hardware 
merchants  loaned  a  rifle  and  sold  cartridges 
to  a  minor  known  to  be  only  thirteen  years 
of  age,  and  to  be  careless  and  negligent  in 
the  use  of  firearms ;  that  the  minor  began  to 
shoot  with  the  gun  and  cartridges  in  every 
direction,  and  damaged  plaintiff.  It  was 
held  that  the  complaint  was  not  demur- 
rable; that  the  defendant's  wrong  was  in 
law  the  proximate  cause  of  the  damage, 
despite  the  intervention  of  the  minor. 

It  was  held  in  Binford  v.  Johnston,  82 
Ind.  426,  42  Am.  Rep.  508,  that  the  sale  of 
cartridges,  being  in  violation  of  a  criminal 
statute,  was  of  itself  an  act  of  negligence, 
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and  that  the  court  could  so  instruct  as  a 
conclusion  of  law.  In  this  case  one  know- 
ing their  dangerous  character  sold  loaded 
cartridges  to  two  boys,  ten  and  twelve  years 
old,  instructing  them  how  to  use  them,  and 
the  boys  left  a  loaded  pistol  lying  on  the 
floor  of  their  home,  where  a  six-year-old 
child  discharged  it  inflicting  a  wound  on 
one  of  the  other  boys,  from  which  he  died. 
It  was  held  that  the  seller  could  not  escape 
liability  upon  the  ground  that  the  loaded 
pistol  was  left  lying  where  the  young  child 
could  reach  it.  The  decision  was  based  upon 
the  general  ground  that  the  resulting  injury 
was  one  which  must  have  been  or  ought  to 
have  been  anticipated. 

In  Gartin  v.  Meredith,  153  Ind.  16,  53  N. 
E.  936,  a  dealer,  in  violation  of  a  statute, 
sold  rifle  cartridges  to  a  boy  fifteen  years 
old,  and  while  the  boy  was  hunting  the  rifle 
was  discharged  injuring  his  nine-year-old 
companion.  The  court  held  that,  negligence 
having  been  alleged,  the  complaint  was  in- 
sufBcient  as  against  a  demurrer  in  the  ab-^ 
sence  of  an  express  averment  that  plaintiff 
was  free  from  contributory  negligence.  The 
court  stated  that  the  sale  of  the  cartridges 
to  the  minor  in  violation  of  the  statute 
was  negligence  per  le  so  far  as  the  plaintiff, 
a  third  person,  was  concerned,  and  that  the 
dealer's  act  could  in  no  sense  be  held  to  be  a 
wilful  wrong,  thereby  relieving  plaintiff  of 
the  burden  of  denying  contributory  negli- 
gence in  his  complaint.  The  fact  that  the 
defendant's  negligence  is  also  violative  of 
a  positive  statute  will  not  warrant  a  re- 
covery, when  contributory  negligence  is 
shown  to  exist  on  the  part  of  the  one  sus- 
taining the  Injury. 

In  the  following  cases,  as  in  Habtrbtt  t. 
Boston  Stoke,  it  was  held  that  the  failure 
to  allege  that  the  minor  was  inexperienced 
in  the  use  of  the  instrumentality ;  that  there 
was  anything  in  the  character  or  disposi- 
tion of  the  minor  that  rendered  it  danger- 
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Sehroder  t.  Crawford,  94  111.  367,  34  Am. 
Kep.  236;  United  States  Brewing  Co.  t. 
Stoltenberg,  211  111.  637,  71  N.  E.  1081,  17 
Am.  Neg.  Rep.  193. 

The  act  of  the  minor  in  negligently  dis- 
charging the  gun  was  the  proximate  cause 
of  plaintiff's  injury. 

LoftuB  T.  Dehail,  133  Cal.  214,  65  Pac. 
379;  Otten  v.  Cohen,  1  N.  Y.  Supp.  430; 
O'Connor  v.  Brucker,  117  Ga.  451,  43  S.  E. 
73l',  13  Am.  Neg.  Rep.  500;  Tutein  v.  Hur- 
ley, 98  Mass.  211,  93  Am.  Dec.  154;  Beetzv. 
Brooklyn,  10  App.  Div.  382,  41  N.  Y.  Supp. 
1009;  ^Berman  t.  Schultz,  40  Misc.  212, 81  N. 
Y.  Supp.  647 ;  Laidlaw  v.  Sage,  158  N.  Y.  98, 
44  L.R.A.  216,  52  N.  E.  679;  Stephenson  v. 
Corder,  71  Kan.  475,  69  L.R.A.  246,  114 
Am.  St.  Rep.  500,  80  Pac.  938,  18  Am.  Neg. 
Rep.  97;  Seymour  t.  Union  Stock  Yards  &, 
Transit  Co.  224  111.  579,  79  N.  E.  950; 
Stark  y.  Muskegon  Traction  &  Lighting  Co. 
141  Mich.  675,  1  L.R.A.(N.S.)  822,  104  N. 
W.  1100;  Malmberg  ▼.  Bartos,  83  111.  App. 
483;   McKibbin  t.  Bax,  79    Neb.    677,    13 


L.RjV.(N.S.)  646,  126  Am.  St.  Rep.  677, 
113  N.  W.  158;  Palm  v.  Ivorson,  117  111. 
App.  635 ;  Meyer  v.  King,  72  .  Miss.  1,  36 
L.R.A.  474,  16  So.  245;  Poland  v.  Earbart, 
70  Iowa,  285,  30  N.  W.  637;  Ship  v.  Friden- 
berg,  132  App.  Div.  782,  117  N.  Y.  Supp. 
599. 

The  minor  was  an  independent,  responsi- 
ble agency,  and  liable  for  his  own  acts  of 
negligence. 

Chicago  &,  O.  T.  R.  Co.  v.  Hoffman,  82 
111.  App.  453;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Eininger,  114  111.  79,  29  N.  E.  196;  Heiman 
T.  Kinnare,  190  111.  156,  62  L.R.A.  662,  83 
Am.  St.  Rep.  123,  60  N.  E.  216. 

A  declaration  which  fails  to  allege  a  fact 
without  the  existence  of  which  the  plain- 
tiff is  not  entitled  to  recover  does  not  state 
a  cause  of  action. 

Walters  v.  Ottawa,  240  111.  259,  88  N.  E. 
651;  Foster  v.  St.  Luke's  Hospital,  191  111. 
94,  60  N.  £.  803. 

The  rulings  of  the  trial  court  in  sustain- 
ing defendant's  objections  to  certain  ques- 


ouB  to  put  the  instrumentality  in  his  hands ; 
or  that  he  was  ignorant  of  its  use, — ^was  fatal 
to  the  attempt  to  state  a  cause  of  action; 
and  the  act  of  the  child  or  purchaser  was 
held  an  independent  intervening  cause: 

Thus,  where  one  in  violation  of  a  stat- 
ute sold  a  revolver  to  a  boy  fifteen  years 
old,  wherewith  he  accidentally  shot  him- 
self in  the  hand,  the  court  in  Poland  v. 
Earhart,  70  Iowa,  285,  30  N.  W.  637,  in 
denying  a  recovery,  stated  that  "the  im- 
mediate cause  of  these  injuries  was  not  the 
sale  of  the  weapon  by  defendant,  but  the 
accident  which  subsequently  occurred  while 
the  boy  was  handling  it  whereby  he  was 
wounded.  If  plaintiff  has  a  cause  of  action 
then  for  injuries,  it  must  be  founded  on  the 
fact  that  the  accident  by  which  her  son  was 
wounded  might  reasonably  have  been  an- 
ticipated by  the  defendant  as  a  consequence 
of  the  sale  of  the  weapon  to  him.  But  there 
are  no  allegations  in  the  petition  showing 
'that  such  injury  ought  to  have  been  antici- 
pated as  a  consequence  of  the  act.  .  .  . 
It  is  not  alleged  that  he  was  ignorant  of 
the  character  of  the  weapon  sold  him,  or 
that  he  was  inexperienced  in  the  use  of 
such  weapons ;  neither  is  it  shown  that  there 
was  anything  in  his  character  or  disposi- 
tion that  rendered  it  dangerous  to  place  a 
weapon  of  that  kind  in  his  hands.  It  can- 
not be  said  that  defendant  might  reason- 
ably have  anticipated  that  an  accident 
would  occur  from  the  handling  of  the  weap- 
on from  the  fact  alone  that  the  person  to 
whom  he  sold  it  was  a  minor." 

It  was  held  in  Meyer  v.  King,  72  Miss.  1, 
35  L.R.A.(N.S.)  474,  16  So.  245,  that  the 
proximate  cause  of  the  .death  of  a  minor 
from  chloroform  sold  to  him  was  not  the 
act  of  sale,  but  his  subsequent  act  of  tak- 
ing it,  where  there  was  nothing  to  show  that 
he  was  ignorant  of  its  use,  or  that  anything 
in  his  character  or  disposition  rendered  it 
L.R.A.1915C. 


dangerous  to  put  it  into  his  hands;  that 
the  sale  of  chloroform  in  violation  of  stat- 
ute did  not  render  the  seller  liable  for  the 
minor's  death  from  drinking  it,  where  the 
sale  was  not  the  proximate  cause  of  the 
death. 

So,  where  a  druggist,  in  violation  of  a 
statute,  sold  a  bottle  of  croton  oil  to  an 
eighteen-year-old  minor  who,  together  with 
a  companion,  put  a  few  drops  of  the  oil  on 
a  pie,  some  of  which  they  induced  the  minor 
son  of  the  plaintiff  to  eat,  causing  him 
great  pain,  distress,  and  sickness  from 
which  he  suffered  for  some  days,  the  court 
in  McKibbin  v.  Bax,  79  Neb.  677,  13  L.R.A. 
(N.S.)  646,  126  Am.  St.  Rep.  677,  113  N.  W. 
158,  denied  the  father  recovery  for  loss  of 
son's  services  and  medical  expenses  on  the 
ground  that  the  illegal  sale  of  the  oil  was 
not  the  immediate  and  proximate  cause 
of  the  injury.  That  injury  arose,  observed 
the  court,  not  from  the  sale  of  the  oil,  but 
from  putting  it  upon  the  pie  which  plain- 
tiff's son  was  induced  to  eat  by  another  and 
independent  agency, — the  act  of  the  pur- 
chaser. There  was  oo  showing  that  the 
purchaser  did  not  know  the  dangerous  char- 
acter of  the  article  which  he  bought,  or  that 
he  labored  under  any  misapprehension  of  the 
effect  which  giving  it  to  plaintiff's  son  would 
have.  It  was  not  given  by  mistake,  or  in  the 
supposition  that  it  was  harmless;  or  at 
least  no  attempt  has  been  made  to  show 
that  such  was  the  case.  While  the  defend- 
ant may  have  been  guilty  of  negligence 
and  the  violation  of  the  statute  in  allowing 
sales  to  be  made  by  unregistered  pharma- 
cists and  by  a  sale  of  a  poisonous  medicine 
to  a  minor,  it  cannot  be  said  that  injury 
to  the  plaintiff's  son  was  reasonably  to  be 
expected  from  such  a  sale,  or  that  his  in- 
jury was  the  natural  and  proximate  con- 
sequences thereof.  J,  D.  C. 
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tione  propounded  bj  plaintiff's  counsel  are 
not  open  for  r«Tiew. 

Janeway  t.  Burton,  201  111.  78,  66  N.  E. 
337;  West  Chicago  Street  B.  Co.  v.  Krue- 
ger,  168  111.  586,  48  N.  E.  44^;  Mat- 
thews V.  Granger,  196  111.  164,  63  N.  E. 
658;  Konotuck  Silk  Co.  v.  Levy,  75  111.  App. 
55;  Howard  t.  Tedford,  70  111.  App.  660; 
Cook  V.  HauBsen,  51  111.  App.  269;  Finley 
V.  West  Chicago  Street  R.  Co.  90  111.  App. 
368;  Peraels  t.  McConnell,  16  III.  App.  526; 
Home  Guardian  of  America  t.  Holt,  108 
111.  App.  578;  McLeod  t.  Andrews  t  J.  Co. 
lie  lU.  App.  648. 

Oartwright,  Ch.  J,,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  granted  on  a  certificate 
of  importance  by  the  appellate  court  for  the 
first  district  from  a  judgment  of  that  court 
affirming  a  judgment  of  the  superior  court 
of  Cook  county  in  an  action  on  the  case 
brought  fay  Mary  Hartnett,  appellant, 
against  the  Boston  Store  of  Chicago,  ap- 
pellee, to  recover  damages  alleged  to  have 
resulted  from  a  violation  of  an  ordinance 
of  the  city  of  Chicago  which  forbids  the 
sale  of  firearms  to  minors.  The  judgment 
was  in  favor  of  the  defendant,  and  was  en- 
tered on  a  verdict  of  the  jury  directed  by 
the  court. 

The  declaration  consisted  of  a  single 
count,  which  set  out  §  883  of  an  ordinance 
of  the  city  of  Chicago,  as  follows: 

"Sec.  883.  Firearms — ^Minors. — No  person 
shall  sell,  loan,  or  furnish  to  any  minor  any 
gun,  pistol,  or  other  firearm,  or  any  toy 
gun,  toy  pistol,  or  other  toy  firearm  in 
which  any  explosive  substance  can  be  used, 
within  the  city,  under  a  penalty  of  not  more 
than  $100  for  each  offense:  Provided,  that 
minora  may  be  permitted,  with  consent  of 
their  parents  or  guardians,  to  use  firearms 
on  the  premises  of  a  duly  licensed  shooting 
gallery,  gun  club,  or  rifle  club,  or  to  secure 
a  permit  to  shoot  game  birds  in  accordance 
with  the  provisions  of  $  1486  of  chapter  39 
of  this  ordinance.'* 

It  was  then  charged  that  the  defendant, 
by  its  servants,  negligently  and  carelessly, 
and  in  disobedience  of  the  ordinance,  sold 
to  Oscar  Soderquist,  a  minor  of  the  age  of 
fifteen  years,  a  gun  in  which  explosive  sub- 
stances could  be  used,  together  with  certain 
cartridges  to  be  used  in  said  gun;  that 
Oscar  Soderquist  caused  the  gun  to  be  load- 
ed with  cartridges,  and  by  means  of  the 
gun  discharged  a  leaden  bullet  from  the 
gun,  by  reason  of  the  negligence  of  the  de- 
fendant in  selling  the  gun  and  thereby  plac- 
ing it  within  the  power  of  Soderquist  to 
discharge  the  bullet  from  the  gun ;  and  that 
the  bullet  struck  the  plaintiff  while  she  was 
LJLA.1915C.  30 


passing  along  a  public  alley,  causing  injury 
and  damage  to  her. 

The  plaintiff  offered  in  evidence  the  ordi- 
nance, together  with  proof  that  the  defend- 
ant sold  to  Oscar  Soderquist,  a  boy  fifteen 
years  of  age,  a  22-caliber  rifle  and  two 
boxes  of  cartridges;  that  Soderquist  took 
the  gun  home  and  hid  it  for  two  days,  ahd 
then  took  the  gun  out  and  put  up  a  tin 
target  on  the  fence  in  the  back  yard  of  his 
home  and  shot  at  the  target;  and  that  he 
missed  the  target  and  the  bullet  went 
through  the  fence  and  struck  the  plaintiff, 
who  was  walking  in  the  public  alley  back  of 
the  fence,  causing  the  injuries  for  which  the 
suit  was  brought.  Thereupon  the  defendant 
moved  the  court  to  instruct  the  jury  to  find 
it  not  guilty,  and  the  court  gave  the  in- 
struction. The  plaintiff  moved  the  court  to 
set  aside  the  verdict  and  grant  a  new  trial, 
and  alleged  as  grounds  therefor  error  in 
giving  the  instruction  and  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

There  are  three  essential  elements  in 
actionable'  negligence:  First,  a  duty  im- 
posed by  law  to  exercise  care  in  favor  of  the 
person  for  whose  benefit  the  duty  is  im- 
posed; second,  the  failure  to  perform  that 
duty;  and,  third,  a  consequent  injury  so 
connected  with  the  failure  to  perform  the 
duty  that  the  failure  is  the  proximate  cause 
of  the  injury.  What  constitutes  proximate 
cause  has  been  defined  in  numerous  de- 
cisions, and  there  is  practically  no  differ- 
ence of  opinion  as  to  what  the  rule  is.  The 
injury  must  be  the  natural  and  probable  re- 
sult of  the  negligent  act  or  omission,  and  be 
of  such  a  character  as  an  ordinarily  pru- 
dent person  ought  to  have  foreseen  might 
probably  occur  as  a  result  of  the  negligence, 
although  it  is  not  essential  that  the  person 
charged  with  negligence  should  have  fore- 
seen the  precise  injury  which  might  result 
from  his  act.  If  the  negligence  does  noth- 
ing more  than  furnish  a  condition  by 
which  the  injury  is  made  possible,  and  that 
condition  causes  an  injury  by  the  subsequent 
independent  act  of  a  third  person,  the  crea- 
tion of  the  condition  is  not  the  proximate 
cause  of  the  injury.  Cooley,  Torts,  3d  ed. 
99;  Chicago  Hair  k  Bristle  Co.  v.  Mueller, 
203  111.  558,  68  N.  E.  51;  Seith  v.  Common- 
wealth Electric  Co.  241  IlL  252,  24  L.R.A. 
(N.S.)  978,  132  Am.  St.  Rep.  204,  89  N.  E. 
425. 

The  declaration  alleged,  and  the  evidence 
proved,  the  existence  of  a  duty  not  to  sell 
to  any  minor  any  gtm  in  which  an  explo- 
sive substance  could  be  used,  within  the  city 
of  Chicago,  and  the  breach  of  that  duty  by 
the  sale  of  the  gun  to  the  boy  fifteen  years 
old.  It  was  also  proved  that  an  injury  re- 
sulted to  the  plaintiff  from  the  intentional 
act  of  the  boy  in  loading  the  gun  and  shoot- 
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ing  at  a  target,  and  the  intermediate  ques- 
tion between  the  injury  and  the  sale  was 
whether  the  two  were  so  connected  that  the 
sale  of  the  unloaded  gun  was  the  proximate 
cause  of  the  injury.  The  ordinance  creates 
an  arbitrary  rule  based  solely  on  the  age 
of  any  person  to  whom  a  gun,  pistol,  toy 
gun,  toy  pistol,  or  other  toy  firearm  might 
be  sold,  and  as  age  is  one  of  the  essential 
elements  to  be  considered  in  anticipating 
probable  consequences,  it  is  not  questioned 
but  that  it  was  within  the  power  of  the  city 
to  enact  such  an  ordinance.  It  would  be 
a  violation  of  the  ordinance  to  sell  a  gun 
to  a  young  man  within  one  day  of  twenty- 
one  years  old,  although  he  might  be  moat 
skilful,  careful,  and  experienced  in  the  use 
of  guns.  The  ordinance  does  not  prohibit 
the  sale  of  cartridges  or  other  explosive 
substances,  and  the  mere  sale  and  delivery 
to  a  minor  of  an  unloaded  gun  could  not 
produce  such  an  effect  as  resulted  in  this 
case.  If  Soderquist  had  not  had  the  gun,  he 
could  not  have  loaded  or  fired  it;  but  the 
injury  did  not  result  from  the  possession  of 
the  gim  alone,  but  it  was  due  to  his  want  of 
care  in  the  use  of  it.  In  considering  the 
question  whether  the  defendant,  in  selling 
the  gun  to  Soderquist,  might  reasonably 
anticipate  that  some  injury  would  result  to 
some  person  by  putting  him  in  possession 
of  the  gun,  there  are  other  things  than  the 
mere  question  of  age  to  be  considered.  A 
minor  may  reasonably  be  expected  to  exer- 
cise that  degree  of  care  which  a  person  of 
his  age,  intelligence,  capacity,  discretion, 
and  experience  would  naturally  and  ordi- 
narily use.  Weick  v.  Lander,  75  111.  93; 
Chicago  V.  Eeefe,  114  111.  222,  55  Am.  Rep. 
860,  2  N.  E.  267;  Illinois  C.  R.  Co.  v.  Slater, 
129  111.  91,  6  L.R.A.  418,  16  Am.  St.  Rep. 
242,  21  N.  E.  676;  Illinois  Iron  &  Metal  Co. 
V.  Weber,  196  111.  526,  63  N.  E.  1008;  Star 
Brewery  Co.  v.  Hauck,  222  111.  348,  113 
Am.  St.  Rep.  420,  78  N.  E.  827 ;  McGuire  v. 
Guthmann  Transfer  Co.  234  111.  125,  84  K. 
E.  723.  A  boy  fifteen  years  of  age  raised 
in  the  country  might  be  perfectly  competent 
to  ride  and  handle  horses,  although  hot  well 
broken,  or  to  handle  other  animals,  and  to 
put  him  in  charge  of  one  would  no^t  lead  a 
person  to  anticipate  any  injury,  while  to 
put  a  city  boy  in  the  same  situation  might 
be  grossly  negligent. 

Ordinances  frequently  prohibit  the  sale 
of  fireworks  to  minors,  but  if  a  purchaser, 
although  a  minor,  had  been  in  the  business 
of  displaying  fireworks,  the  sale  to  him,  al- 
though in  violation  of  the  ordinance,  would 
not  justify  a  conclusion  that  the  seller  an- 
ticipated that  a  boy  so  skilled  would  care- 
lessly handle  them.  If  a  boy  fifteen  years 
of  age  is  wholly  unacquainted  with  fire- 
arms, and  hM  had  no  experience  in  their 
L.R.A.1915C. 


use,  it  would  be  quite  probable  that  some 
harm  to  another  would  follow  from  his  use 
of  a  gun,  but  a  boy  of  that  age  who  has  been 
accustomed  to  the  use  of  firearms  may  be 
far  more  careful  and  skilful  in  their  use 
than  the  ordinary  adult,  so  that  the  prob- 
abilities of  consequent  injury  do  not  depend 
solely  upon  the  question  of  age.  During  the 
Civil  War  there  were  105,000  boys  not  over 
fifteen  years  old,  more  than  1,000,000  not 
over  eighteen  years  old,  and  more  than  2,- 
000,000  not  over  twenty-one  years  old,  in 
the  Union  army,  and  it  was  not  considered 
that  they  were  unfit  to  be  trusted  with  fire- 
arms. Everyone  under  twenty-one  years  of 
age  would  have  come  within  the  terms  of 
this  ordinance.  It  is  comm(xi  knowledge 
that  the  average  adult  unaccustomed  to  the 
use  of  a  gun,  wh&a  hunting,  is  a  source  of 
great  danger  to  others  not  to  be  apprehend- 
ed from  a  minor  acquainted  with  firearms 
and  their  use  under  the  same  circumstances. 
If  a  boy  fiiteen  years  old  is  experienced  in 
the  use  of  guns,  and  acquainted  with  their 
construction  and  the  proper  mode  of  carry- 
ing, handling,  and  discharging  them,  and 
has  been  careful  in  their  use,  danger  to 
others  would  not  be  reasonably  anticipated 
by  a  person  selling  him  a  gun. 

The  declaration  merely  alleged  the  exist- 
ence of  the  ordinance,  tiie  sale  of  the  gun, 
and  the  act  of  Soderquist  which  resulted  in 
injury  to  the  plaintiff,  and  the  other  essen- 
tial fact  from  which  a  jury  might  infer  that 
the  probable  result  would  be  that  he  would 
injure  someone  by  bis  carelessness  was 
omitted  in  all^ation  and  proof.  If  a  mwe 
violation  of  the  ordinance  created  a  cause 
of  action  for  any  injury  resulting  from  the 
carelessness  of  the  purchaser,  the  declara- 
tion would  have  been  as  good  if  it  had 
averred  that  Soderquist  was  twenty  years 
old.  Hie  averment  that  he  was  fifteen 
years  <dd  added  nothing  to  complete  the 
supposed  cause  of  action.  An  unloaded  gun 
is  not  inherently  dangerous,  and  the  plain- 
tiff was  bound  to  all^e  and  prove  that  her 
injury  might  reasonably  have  been  antici- 
pated as  a  consequence  of  the  sale  of  tb» 
gun  to  Soderquist;  but  it  was  not  alleged 
that  there  was  anything  in  the  character  or 
disposition  of  Soderquist,  or  such  want  of 
skill  and  experience,  as  rendered  it  danger- 
ous for  him  to  have  a  gun.  The  evidence, 
when  the  court  directed  the  verdict,  did  no 
more  than  to  show  that  the  defendant  cre- 
ated a  conditicm  by  which  the  injury  to 
plaintiff  was  made  possible  through  the 
carelessness  of  Soderquist. 

On  the  trial  Soderquist  was  a  witness  for 
plaintiff,  and  was  asked  a  number  of  ques- 
tions evidently  designed  to  show  that  he 
had  never  owned  a  gun,  and  was  not  ac- 
customed to  the  use  of  firearms  or  experi- 
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enced  in-  that  respect,  and  objections  to  the 
questions  were  sustained.  Error  is  assigned 
on  the  ruling,  and  one  reply  is  that  the 
plaintifF  made  no  offer  of  proof  as  to  what 
the  witness  would  answer.  That  does  not 
justify  the  ruling,  because,  where  a  question 
shows  the  purpose  and  materiality  of  evi- 
dence, it  is  not  necessary  to  state  what  the 
answer  would  be.  If  a  question  is  in  proper 
form,  and  clearly  admits  of  an  answer 
relative  to  the  issue  and  favorable  to  the 
party  on  whose  side  the  witness  is  called, 
the  party  is  not  bound  to  state  the  facts 
proposed  to  be  proved  by  the  answer,  unless 
the  court  requires  him  to  do  so.  38  Cyc. 
1330;  Buckstaff  v.  Russell,  151  U.  S.  626, 
38  L.  ed.  292,  14  Sup.  Ct.  Rep.  448. 

The  plaintiff,  however,  filed  a  written 
motion  for  a  new  trial,  in  which  no  mention 
was  made  of  any  ruling  on  the  admission  of 
evidence,  and  the  objection  and  exception 
were  thereby  abandoned.  Matthews  v.  Gran- 
ger, 196  111.  164,  63  N.  £.  658;  Janeway  v. 
Burton,  201  111.  78,  66  N.  £.  337.  The 
court,  in  the  written  instruction  directing 
a  verdict,  advised  the  jury  that  the  declara- 
tion failed  to  make  any  allegation  that  the 
minor  in  question  was  inexperienced  in  the 
use  of  firearms  or  unfit  in  any  wise  to 
handle  or  use  them,  and  therefore  omitted 
an  element  essential  to  constitute  a  legal 
cause  of  action.  It  is  quite  evident  that  the 
ruling  on  the  evidence  was  based  on  the 
want  of  an  allegation  of  that  kind,  and 
when  the  ruling  was  made,  or  at  least  when 
the  view  of  the  court  became  manifest  in 
the  instruction,  a  motion  to  amend  the 
declaration,  if  made,  ought  to  have  been, 
and  undoubtedly  would  have  been,  granted; 
but  the  plaintiff  elected  to  stand  on  the 
claim  that  an  allegation  and  proof  that  the 
ordinance  was  violated  was  sufficient,  in 
law,  to  connect  the  sale  of  the  gun  with  the 
injury  as  the  proximate  cause. 

The  court  did  not  err  in  directing  a  ver- 
dict, and  the  judgment  of  the  Appellate 
Court  is  affirmed. 

Petition  for  rehearing  denied  December 
4.  1914. 
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(112  He.  416,  92  Atl.  492.) 

Hnsband  and  wife  ^  liability  for  serv* 
Ices  of  attorney  to  wife. 

1.  A  man  is  not  liable  for  services  of  an 
attorney  rendered  at  the  request  of  his 
L.R.A.1915C. 


wife,  in  consulting  merchants  as  to  furnish- 
ing credit  to  the  wife  pending  divorce  pro- 
ceedings, since  she  might  have  applied  di- 
rectly for  credit  on  her  own  behalf. 
Same  —  divorce  proceeding's  —  neces- 
sities. 

2.  Where  the  statute  authorizes  the  court 
in  a  div(»ce  proceeding  to  direct  the  hus- 
band to  furnish  sufficient  money  for  the 
prosecution  or  defense  of  the  suit  on  her 
behalf,  the  attorney  cannot  hold  the  husband 
liable  in  a  direct  proceeding  for  services 
rendered  the  wife,  as  for  necessities  for 
which  the  husband  is  liable. 

(December  9,  1914.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Cumberland  County  for  the  opin- 
ion of  the  full  bench  of  an  action  brought 
to  recover  for  professional  services  rendered 
by  plaintiff  to  defendant's  wife  during  di- 
vorce proceedings  instituted  by  him.  Judg- 
ment for  defendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  G.  Chapman  and  D.  A, 
Mealier,  in  propria  persona,  for  plaintiff: 

Defendant  was  liable  for  the  services  ren- 
dered by  plaintiff  to  his  wife. 

Furlong  v.  Hysom,  35  Me.  332 ;  Ethering- 
ton  v.  Parrot,  1  Salk.  118;  M'Cutchen  ▼. 
M'Gahay,  11  Johns.  281,  6  Am.  Dec.  373; 
Bates  V.  Enright,  42  Me.  113;  Baker  v. 
Carter,  83  Me.  132,  23  Am.  St.  Rep.  764, 
21  Atl.  834;  Peaks  v.  Mayhew,  94  Me.  572, 
48  Atl.  172;  Ottoway  v.  Hamilton,  L.  R. 
3  C.  P.  Div.  393,  47  L.  J.  C.  P.  N.  S.  725, 
38  L.  T.  N.  S.  926,  26  Week.  Rep.  783; 
Wilson  V.  Ford,  L.  R.  3  Exch.  63,  37  L.  J. 
Exeh.  N.  8.  60,  17  L.  T.  N.  S.  605,  16  Week. 
Rep.  482;  Conant  v.  Bumham,  133  Mass. 
503,  43  Am.  Rep.  532;  Fisher  v.  Shea,  97 
Me.  372,  61  L.R.A.  667,  54  Atl.  846;  Askey 
V.  Williams,  74  Tex.  294,  6  L.R.A.  176,  11 
S.  W.  1101;  Steinfield  v.  Girrard,  103  Me. 
161,  68  Atl.  630;  Raynes  v.  Bennett,  114 
Mass.  424;  Stevens  v.  Stevens,  1  Met.  279; 
Stockai  v.  Pattrick,  29  L.  T.  N.  S.  507; 
McCurley  v.  Stockbridge,  62  Md.  422,  50 
Am.  Rep.  229;  Porter  v.  Briggs,  38  Iowa, 
166,  18  Am.  Rep.  27;  Manby  v.  Scott,  1 
Lev.  4,  2  Smith,  Lead.  Cas.  (Hare  &,  W.) 
446;    Morrison  v.   Holt,   42   N.   H.  478,  80 


Note.  —  Ziability  of  husband  on  wife's 
contract  for  attorney's  fees  in  dlvord 
proceedings. 

The  question  hwe  considered  is  treated 
in  the  notes  to  Wolcott  v.  Patterson,  24 
L.R.A.  629,  and  Zent  v.  Sullivan,  13  L.R.A. 
(N.S.)  244,  to  which  this  note  is  supple- 
mentary. 

These  notes  do  not  include  cases  that 
merely  involve  the  right  of  the  wife  or 
her  attorney  to  an  allowance  for  an  attor- 
ney's fee  in  the  divorce  suit  itself. 
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Am.  Dec.  120;  Langbein  t.  Schneider,  27 
Abb.  N.  C.  228;  Zent  v.  Sullivan,  47  Wash. 
315,  13  L.R.A.(N.S.)  246,  91  Pac  1088,  15 
Ann.  Cas.  19 ;  Shepherd  v.  Mackoul,  3  Camp. 
326,  14  Revised  Rep.  752;  Morris  v.  Palmer, 
39  N.  H.  123;  Warner  v.  Heiden,  28  Wis. 
517,  9  Am.  Rep.  515;  Brown  v.  Ackroyd, 
6  El.  &  Bl.  819,  25  L.  J.  Q.  B.  N.  S.  193, 
2  Jur.  N.  S.  283,  4  Week.  Rep.  229;  Turner 
V.  Rookes,  10  Ad.  &  El.  47,  2  Perry  &  D. 
294,  8  L.  J.  Q.  B.  N.  S.  211;  Preston  v. 
Johnson,  65  Iowa,  285,  21  N.  W.  606 ;  Clyde 
V.  Peavy,  74  Iowa,  47,  36  N.  W.  883;  Ceo- 
cato  V.  Deutschman,  —  Tex.  Civ.  App.  — , 
47  S.  W.  739;  Bord  v.  Stubbs,  22  Tex.  Civ. 
App.  242,  54  S.  W.  634;  McCelland  v. 
McCelland,  —  Tex.  Civ.  App.  — ,  37  S.  W. 
350. 


Mr.  Frank  H.  Haskell,  for  defendant: 
A  husband  is  not  liable  to  an  attorney, 
in  a  subsequent  and  independent  action,  for 
professional  services  rendered  his  wife  in 
defending  against  a  petition  for  divorce  pre- 
ferred by  him. 

Wing  V.  Hurlburt,  15  Vt.  607,  40  Am. 
Dec.  695;  Coflfin  v.  Dunham,  8  Cush.  404, 
64  Am.  Dec.  769 ;  Cooke  v.  Newell,  40  Conn. 
597;  Ray  v.  Adden,  50  N.  H.  82,  9  Am. 
Rep.  175;  McCullough  v.  Robinson,  2  Ind. 
630;  Dow  v.  Eyster,  79*111.  254;  Burnham 
V.  Tizard,  31  Neb.  781,  48  N.  W.  823; 
Yeiser  v.  Lowe,  50  Neb.  310,  69  N.  W.  847; 
Hamilton  v.  Salisbury,  133  Mo.  App.  718, 
114  S.  W.  563;  Westcott  v.  Hinckley,  6« 
N.  J.  U  343,  29  Atl.  154;  Zent  v.  SulUvan, 


It  has  been  held  that  a  husband  is  li- 
able to  attorneys  for  services  rendered  at  the 
instance  of  the  wife  in  preparing  a  defense 
to  a  cross  petition  for  divorce  filed  against 
her  on  the  ground  of  adultery  and  cruel 
and  inhuman  treatment,  although  the  ac- 
tion was  dismissed  by  the  parties,  since 
the  charges  against  her  had  been  made  pub- 
lic, and  she  had  the  right  to  defend  and  to 
employ  counsel  for  that  purpose.  Read  v. 
Dickinson,  151  Iowa,  369,  130  N.  W.  160. 

And  in  Hamilton  v.  Salisbury,  133  Mo. 
App.  718,  114  S.  W.  563,  it  was  held  that  a 
husband  was  bound  to  furnish  his  wife 
with  necessaries,  and  that  the  protection  of 
her  good  name  was  necessary,  and  that  he 
was  liable  for  services  r^idered  by  attor- 
neys in  praparing  a  defense  to  a  divorce 
action  brought  against  her  on  grounds  de- 
rogatory to  her  character,  which  the  hus- 
band subsequently  caused  to  be  dismissed; 
but  it  was  held  that  the  attorneys  could  not 
maintain  a  separate  action  to  recover  for 
such  services,  but  that  their  fees  must  be 
allowed  in  the  divorce  action,  and  that  for 
the  purpose  of  securing  an  allowance  the 
dismissal  of  the  divorce  proceeding  might 
be  set  aside  on  motion  during  the  term  at 
which  it  was  entered. 

In  Varn  v.  Varn,  —  Tex.  Civ.  App.  — , 
125  S.  W.  639,  it  was  held  that  the  husband 
is  liable  for  attorneys'  fees  incurred  by  the 
wife  in  prosecuting  a  suit  for  divorce, 
whether  they  are  prayed  for  by  the  wife  in 
the  suit  for  divorce,  as  sued  for  by  the  at- 
torney of  the  wife  in  a  separate  action. 

And  in  the  following  Texas  cases  it  was 
held  that  the  cotmsel  for  the  wife  in  a  di- 
vorce proceeding  instituted  by  her  can  re- 
cover in  an  independent  action  against  the 
husband  a  reasonable  fee  for  services  ren- 
dered, where  the  grounds  for  the  divorce 
were  probably  true  and  there  was  reason- 
able cause  for  bringing  the  suit,  and  it  was 
brought  in  good  faith:  Dodd  v.  Hein,  26 
Tex,  Civ.  App.  164,  62  S.  W.  811;  McLean 
V.  Randell,  —  Tex.  Civ.  App.  — ,  135  S.  VV. 
1116;  C'eccato/V.  Deutschman,  —  Tex.  Civ. 
App.  — ,  47  S.  W.  739. 

And  in  Hicks  v.  Stewart,  53  Tex.  Civ. 
App.  401,  118  S.  W.  206,  it  was  held  that 
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Xt  the  wife  and  her  counsel  acted  in  good 
faith  in  bringing  an  action  for  divorce,  and 
for  the  protection  of  her  property  rights, 
against  her  husband  on  the  ground  ot  as- 
saults and  abuses,  and  if  the  grounds  set 
out  were  probably  true  and  constituted  such 
cruelty  as  rendered  their  living  together  in- 
supportable, both  the  husband  and  wife 
were  liable  to  her  attorneys  for  their  serv- 
ices, and  an  instruction  requiring  a  finding 
that  the  divorce  suit  was  necessary  for  the 
personal  protection  of  the  wife,  and  for  the 
preservation  of  her  property  rights,  was 
held  properly  refused. 

The  plaintiffs  in  this  case  sought  to  re- 
cover upon  a  quantum  meniit  for  the  rea- 
sonable value  of  their  services,  and  it  was 
held  that  if  the  grounds  for  the  petition 
in  the  divorce  proceeding  were  probably 
true,  and  there  was  reasonable  cause  for 
bringing  the  suit,  and  it  was  brought  in 
good  faith,  recovery  for  attorneys'  fees 
might  be  had  although  the  wife  was  men- 
tally incapable  of  contracting.    Ibid. 

In  Dodd  V.  Hein,  28  Tex.  Civ.  App.  164, 
62  S.  W.  811,  it  was  held  that  it  is  the 
wife  who  must  in  good  faith  and  upon  prob- 
able cause  institute  and  prosecute  the  suit, 
and  that  the  bona  fide  belief  of  counsel 
whom  she  may  have  employed  to  institute 
the  proceedings,  that  she  has  upon  her 
representations  sufficient  ground  for  divorce, 
is  insufficient. 

It  has  been  held  in  New  York,  that  an  at- 
torney may  recover  in  a  separate  action 
against  the  husband  the  value  of  legal  serv- 
ices rendered  to  the  wife  in  the  institution 
and  prosecution  of  an  action  by  her  for  a 
separation  on  the  groimd  of  cruel  and  in- 
human treatment.  Naumer  v.  Gray,  28 
App.  Div.  529,  51  N.  Y.  Supp.  222. 

But  to  succeed  in  such  an  action  the 
plaintiff  must  show  affirmatively  that  the 
suit  was  for  the  protection  and  support  of 
the  wife,  and  that  the  conduct  of  the  hus- 
band was  such  as  to  render  its  institution 
and  prosecution  reasonable  and  proper. 
Ibid.;  Hendrick  v.  Silver,  115  N.  Y.  Supp. 
1003. 

On  a  subsequent  appeal  of  Naumer  t. 
Gray,  supra,  it  was  held  that,  while  there 
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47  Wash.  315,  13  L.R.A.(N.S.)  244,  91  Pac. 
1088,  15  Ann.  Caa.  19. 

A  husband  is  not  liable  to  an  attorney, 
in  a  subsequent  and  independent  action,  for 
professional  services  rendered  his  wife  in  a 
divorce  proceeding  by  the  wife  against  the 
husband. 

Shelton  T.  Pendleton,  18  Conn.  417;  John- 
son T.  Williams,  3  G.  Greene,  97,  64  Am. 
Dec.  491;  Morrison  v.  Holt,  42  N.  H.  478, 
80  Am.  Dec.  120;  Pearson  t.  Darrington, 
32  Ala.  227;  Isbell  t.  Weiss,  60  Mo.  App. 
54;  Williams  v.  Monroe,  18  B.  Mon.  614; 
Clarke  v.  Burke,  65  Wis.  369,  56  Am.  Bep. 
631,  27  N.  W.  22;  Sherwin  v.  Maben,  78 
Iowa,  467,  43  K.  W.  292;  Sears  v.  Swen- 
son,  22  8.  D.  74,  115  N.  W.  519;  Kincheloe 
T.  Merriman,  54  Ark.  557,  26  Am.  St.  Bep. 


60,  16  8.  W.  578;  Peck  t.  Marling,  22  W. 
Va.  708. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  an  attorney  at  law,  seeks 
to  recover  in  this  action  against  the  hus- 
band for  professional  services  rendered  the 
defendant's  wife  during  divorce  proceedings 
instituted  by  the  husband.  In  those  pro- 
ceedings the  libellee  prevailed,  and  the  di- 
vorce was  not  granted. 

No  express  contract  on  the  part  of  the 
defendant  to  pay  for  the  services  is  alleged 
or  claimed;  but  the  plaintiff  rests  his  case 
on  the  broad  ground  that  the  services  ren- 
dered fall  within  the  class  of  necessaries, 


had  been  no  formal  discontinuance  of  the 
suit  for  separation,  yet  the  voluntary  re- 
turn of  the  wife  to  her  husband  effectually 
put  an  end  to  the  litigation,  and  that  where 
the  wife's  attorneys  had  been  allowed  no 
fee,  they  might  maintain  a  separate  action 
against  the  husband  for  compensation.  41 
App.  Div.  361,  68  N.  Y.  Supp.  476. 

'The  evidence  in  Hendrick  v.  Silver,  supra, 
involving  the  wife's  statements  as  to  allow- 
ances, clothing,  and  food,  was  held  insuffi- 
cient to  show  that  the  services  rendered 
were  necessary  either  for  the  wife's  protec- 
tion or  support,  and  the  situation  disclosed 
was  held  not  such  as  to  afford  the  attorneys 
probable  cause  for  believing  that  the  prose- 
cution of  the  action  for  separation  was  rea- 
sonable and  proper. 

In  Gordon  v.  Brackey,  143  Iowa,  102,  135 
Am.  St.  Rep.  761,  120  N.  W.  83,  it  was  held 
that  attorneys  could  not,  after  a  reconcilia- 
tion of  the  parties  and  a  dismissal  of  the 
divorce  action  without  the  attorneys'  con- 
sent, recover  from  the  husband  for  services 
rendered  in  bringing  a  suit  for  divorce  for 
the  wife  on  the  ground  of  cruel  and  in- 
human treatment,  although  the  wife  in  fact 
had  a  good  ground  for  divorce. 

And  it  has  been  held  that  no  recovery 
can  be  had  on  the  ground  that  the  services 
were  necessary  to  the  wife's  protection,  for 
work  performed  by  attorneys  in  an  action 
for  divorce  brought  by  the  wife  on  the 
ground  of  cruel  and  inhuman  treatment, 
where  the  petition  was  dismissed  upon  its 
merits  by  the  trial  court,  and  an  appeal 
from  the  dismissal  was  dismissed  by  the 
wife  without  the  consent  of  the  attorneys, 
although  it  was  alleged  that  if  the  appeal 
had  been  prosecuted  a  reversal  would  have 
been  obtained.  Stockman  v.  Whitmore,  140 
Iowa,  378,  118  N.  W.  403. 

And  in  Dorsey  v.  Goodenow,  Wright 
(Ohio)  120,  it  was  held  that  the  filing  of 
a  petition  for  divorce  by  an  attorney  upon 
the  employment  of  the  wife  was  not  a  suffi- 
cient ground  for  an  implied  undertaking  on 
the  part  of  the  husband  against  whom  it 
was  filed  to  pay  the  fees. 

And  it  was  held  in  Kincheloe  v.  Merri- 
man, 54  Ark.  657,  26  Am.  St.  Rep.  60,  16 
L.R.A.1915C. 


S.  W.  578,  that  an  attorney  could  not  re- 
cover against  the  husband  for  services  ren- 
dered his  wife  in  counseling  her  in  reference 
to  a  suit  which  she  contemplated  bringing 
for  a  divorce  upon  the  ground  of  cruel 
treatment,  for  the  reason  that  such  services 
had  no  relation  to  her  protection  as  a  wife, 
although  the  court  stated  that  recovery 
might  be  had  for  services  rendered  in  a 
proceeding  to  compel  the  husband  to  keep 
the  peace,  on  the  ground  that  she  had  a 
right  to  pledge  the  husband's  credit  to  pro- 
cure services  which  were  necessary  to  her 
protection. 

And  it  has  been  held  that  counsel  fees 
cannot  be  recovered  on  motion,  on  the 
ground  that  they  come  within  the  category 
of  necessaries  where  attorneys  were  em- 
ployed by  the  wife  to  file  a  bill  for  separate 
maintenance,  and  before  hearing  a  recon- 
ciliation between  the  parties  was  effected, 
since  It  was  held  that  necessaries  are  to  be 
provided  by  a  husband  for  his  wife  to  sus- 
tain her  as  his  wife,  and  not  to  provide 
for  her  future  condition  as  a  single  woman 
or  as  the  wife  of  another.  Kuntz  v.  Kuntz, 
80  N.  J.  Eq.  429,  83  Atl.  787. 

And  in  Sears  ▼.  Swenson,  22  S.  D.  74,  115 
N.  W.  519,  it  was  held  that  no  action  could 
be  maintained  against  a  husband  to  recover 
for  services  rendered  at  the  wife's  instance 
in  commencing  divorce  proceedings  which 
were  dismissed  before  an  allowance  was 
made,  either  under  a  provision  of  the  Code 
that  if  a  husband  fails  to  make  provision 
for  the  wife's  support,  any  other  person 
may  furnish  her  with  articles  for  her  sup- 
port and  recover  therefor  from  the  husband, 
since  such  services  cannot  be  regarded  as 
necessaries  within  the  meaning  of  the  act; 
or  under  another  section  providing  that, 
while  an  action  for  divorce  is  pending,  the 
court  may  require  the  husband  to  pay 
money  to  prosecute  or  defend  the  action, 
since  this  provision  gives  a  right  to  recover 
for  counsel  fees  daring  the  pendency  of  the 
proceedings,  and  this  rem«ly  is  exclusive 
and  precludes  the  maintenance  of  an  action 
against  the  husband  for  such  services  unless 
they  have  been  allowed  by  the  court  in  the 
pending  suit.  J.  T.  W. 
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for  which  the  husband  may  be  held  liable  in 
an  independent  action. 

Two  small  items  in  the  account  annexed 
cover  services  for  consultations  with  mer- 
chants, at  about  the  time  of  separation, 
relating  to  supplies  to  be  furnished  the 
wife;  but  the  evidence  fails  to  show  that 
these  services  were  in  any  way  necessary. 
The  wife  could  have  applied  directly  to 
these  parties  for  credit,  and  no  reason  is 
given  for  her  not  doing  so.  There  was  no 
necessity  of  employing  an  attorney  to  make 
the  request  in  her  behalf.  The  wife's  im- 
plied agency  or  authority  to  pledge  her  hus- 
band's credit,  arising  from  the  marital 
relation  alone,  might  have  covered  the  sup- 
plies furnished,  but  could  not  be  stretched 
so  as  to  include  the  apparently  unnecessary 
services  of  an  attorney  for  consultations 
with  the  parties  furnishing  them.  The  de- 
fendant is  not  liable  for  these  items. 

The  balance  of  the  account  embraces  pro- 
fessional services  rendered  and  disburse- 
ments made  in  the  divorce  proceeding  itself, 
as  counsel  for  the  wife,  tile  libellee.  Re- 
covery for  these  items  raises  a  novel  ques- 
tion in  this  state,  although  it  has  been 
passed  upon  in  many  other  jurisdictions, 
and  the  authorities  are  not  in  entire  har- 
mony. In  Georgia,  Iowa,  Maryland,  West 
Virginia  and  Texas,  it  has  been  held  that 
an  attorney  may  recover  in  an  action  at 
law  for  services  so  rendered  the  wife  in 
connection  with  divorce  proceedings,  and  in 
most  of  these  states  it  is  Immaterial  wheth- 
er she  be  libellant  or  libellee.  Sprayberry 
T.  Merk,  30  Ga.  81,  76  Am.  Dec.  637;  Porter 
V.  Briggs,  38  Iowa,  166,  18  Am.  Rep.  27; 
Preston  v.  Johnson,  65  Iowa,  285,  21  N. 
W.  606;  Clyde  v.  Peavy,  74  Iowa,  47,  36 
N.  W.  883;  McCurley  v.  Stockbridge,  62 
Md.  422,  60  Am.  Rep.  229 ;  Peck  v.  Marl- 
ing, 22  W.  Va.  708;  Dodd  v.  Hein,  26  Tex. 
Civ.  App.  164,  62  S.  W.  811. 

But  the  overwhelming  weight  of  author- 
ity does  not  sustain  this  view.  In  Massa- 
chusetts, New  Hampshire,  Vermont,  Con- 
necticut, Illinois,  Alabama,  Arkansas,  Koi- 
tucky,  Michigan,  Missouri,  Nebraska,  New 
Jersey,  Wisconsin,  Washington,  the  rule  of 
nonliability  is  asserted  and  maintained 
without  qualification.  Coffin  v.  Dunham,  8 
Cush.  404,  54  Am.  Dec.  760;  Morrison  v. 
Holt,  42  N.  H.  478,  80  Am.  Dec.  120;  Ray 
V.  Adden,  50  N.  H.  82,  9  Am.  Rep.  175; 
Wing  V.  Hurlburt,  15  Vt.  607,  40  Am.  Dec. 
695;  Shelton  v.  Pendleton,  18  Conn.  417; 
Cooke  V.  Newell,  40  Conn.  596;  Dow  t. 
Eyster,  79  111.  254;  Pearson  v.  Darrington, 
32  Ala.  227;  Kincheloe  t.  Merriman,  54 
Ark.  657,  26  Am.  St.  Rep.  60,  16  S.  W. 
578;  Williams  v.  Monroe,  18  B.  Mon.  614; 
Wolcott  v.  Patterson,  100  Mich.  227,  24 
L.R.A.  629,  43  Am.  St.  Rep.  456,  68  N.  W. 
L.R.A.1916C. 


1006;  Hamilton  v.  Salisbury,  133  Mo.  App, 
718,  114  S.  W.  563;  Yeiser  v.  Lowe,  60 
Neb.  310,  69  N.  W.  847;  Westcott  v.  Hinck- 
ley, 56  N.  J.  343,  29  AtL  154;  Clarke  v. 
Burke,  65  Wis.  359,  56  Am,  Rep.  68:,  27 
N.  W.  22;  Zent  v.  Sullivan,  47  Wash.  315, 
91  Pac.  1088,  13  L.R.A.(N.S.)  244,  15  Ann. 
Cas.   19,  and  exhaustive  note. 

Some  courts  have  based  their  decisions 
upon  the  broad  principle  that  legal  services 
in  divorce  proceedings  cannot  be  classed  as 
necessaries  for  which  the  husband  can  be 
held  liable  in  an  independent  action,  while 
others,  admitting  the  necessity  of  the  em- 
ployment, rely  upon  the  power  in  the  di- 
vorce court  conferred  by  statute  to  compel 
the  husband,  pending  the  libel  and  as  an- 
cillary thereto,  to  provide  an  allowance 
sufficient  to  enable  the  wife  to  prosecute  or 
defend.  We  adopt,  without  hesitation,  the 
rule  of  nonliability  in  an  independent  ac- 
tion, not  on  the  ground  that  such  services 
cannot  be  classed  as  necessaries,  but  because 
of  the  statutory  means  provided  for  their 
remuneration.  Legal  services  rendered  un- 
der some  circumstances  have  been  held  to 
be  necessaries.  Peaks  v.  Mayhew,  94  Me. 
671,  48  Atl.  172.  Were  there  no  statute  in 
this  state  providing  for  the  allowance  of  the 
wife's  reasonable  expenses  so  incurred,  we 
should  hesitate  to  say  that  in  no  case 
should  she  be  allowed  the  means  with  which 
to  protect  her  property,  her  good  name,  and 
herself.  .  Suppose,  for  instance,  a  husband 
should  bring  a  libel  for  divorce,  charging 
his  wife  with  adultery.  Should  she  be  left 
powerless  to  defend  herself,  and,  though  in- 
nocent, should  be  deprived  of  her  good  repu- 
tation, as  well  as  her  share  of  her  husband's 
property,  from  which  by  ft  decree  of  divorce 
she  would  be  barred?  Certainly  not.  And 
it  was  to  obviate  such  an  unfortunate  and 
unjust  situation  that  our  statute  was 
passed.  It  reads:  "Pending  a  libel,  the 
court,  or  any  justice  thereof  in  vacation, 
may  order  the  husband  to  pay  to  the  clerk, 
for  the  wife,  sufficient  money  for  her  de- 
fense or  prosecution  thereof,  .  .  .  and 
enforce  obedience  by  appropriate  processes." 
Rev.  Stat.  chap.  62,  §  6  (originally  Pub. 
Laws  1853,  chap.  30). 

If  the  husband  refuses  to  comply  with 
such  order,  he  can  be  adjudged  in  contempt, 
and  ordered  to  be  committed  until  he  doea 
comply,  or  execution  may  issue.  Russell  v. 
Russell,  60  Me.  336. 

This  statute  guarantees  the  wife  full  and 
complete  relief,  and  provides  the  avenuo 
through  which  her  prosecution  or  defense  of 
a  libel  may  be  maintained  and  the  services 
of  an  attorney  may  be  secured.  It  follows 
that,  in  this  state,  the  wife  is  under  no  ne- 
cessity of  pledging  her  husband's  credit  for 
the  expenses  of  prosecuting  or  defending  a 
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libel  for  divorce,  and  therefore  she  has  no 
implied  power  to  do  so,  and  the  husband  is 
not  liable  in  an  independent  action.  This 
rule,  which  simply  enforces  the  intention 
of  the  legislature  as  expressed  in  the  stat- 
ute, best  protects  the  rights  of  all  parties, 
and  is  in  accord  with  sound  public  policy. 

"The  divorce  court  has  before  it  the  par- 
ties, their  property,  their  merits  and  delin- 
quencies, and  can  fix  the  amount  of  the 
husband's  liability  to  the  wife  and  her  at- 
torney on  an  equitable  basis,  without  any 
inquiry  into  collateral  facts;  and  we  are 
satisfied  that  the  rights  of  all  parties  will 
be  best  subserved  by  relegating  the  ques- 
tion of  the  husband's  liability  for  the  at- 
torney's fees  of  the  wife  to  that  tribunal." 
Zent  T.  Sullivan,  supra. 

The  plaintiff  has  misconceived  his  ran- 
edy,  which  could  have  been  had  only  in  the 
divorce  proceedings  in  accordance  with  a 
long-established  practice,  the  adherence  to 
which  is  both  just  and  wise. 

Judgment  for  defendant. 


NEW  YORK  COURT  OF  APPEAIiS. 

LUKE  V.  LOCKWOOD,  Appt., 

V. 

UNITED  STATES  STEEL  CORPORATION, 
Respt. 

(209  N.  Y.  376,  103  N.  E.  697.) 

Ezecntor  and  administrator  —  ancillary 
^  transfer  of  corporate  stock. 

1.  Where  by  statute  an  ancillary  admin- 
istrator has  the  same  power  as  a  domestic 


administrator,  except  in  disposing  of  real 
property  for  payment  of 'debts  and  funeral 
expenses,  he  may  transfer  stock  of  decedent 
in  his  possession  upon  the  books  of  the  cor- 
poration. 
Corporation  —  transfer  of  stock  —  situs- 

—  ancillary  administrator. 

2.  A  foreign  corporation  which  maintains 
an  office  for  transfer  of  stock  in  a  state 
where  an  ancillary  administrator  has  pos- 
session of  shares  belonging  to  a  decedent 
cannot  refuse  to  transfer  the  stock  upon  its 
books  in  that  state,  on  the  theory  that  the 
situs  of  the  stock  is  either  at  the  recent 
domicil  of  the  decedent  or  in  the  state 
where  the  corporation  is  located. 

(November  18,  1913.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  reversing  an  in- 
terlocutory judgment  of  a  Special  Term  for 
New  York  County,  Part  III.,  overruling  a 
demurrer  to  a  complaint  filed  to  recover 
damages  for  refusal  of  the  defendant  cor- 
poration to  transfer  stock  in  possession  of 
plaintiff  upon  its  books. .   Reversed. 

Statement  by  Wlllard  Bartlett,  J.: 
The  allegations  of  the  complaint  may  be 
summarized  as  follows: 

The  defendant  is  a  foreign  corporation 
organized  under  the  laws  of  New  Jersey, 
and  maintains  in  the  county  and  state  of 
New  York  an  office  for  the  purpose,  among 
other  things,  of  receiving  certificates  of  its 
corporate  stock  for  transfer  upon  its  books, 
and  of  delivering  new  certificates  when 
such  transfers  have  been  made. 


Note.  ^  Situs  of  corporate  stock  for  pur- 
pose of  transfer  on  boolcs  of  corpora- 
tion. 

The  legal  obligation  of  a  corporation  to 
keep  a  record  or  registry  of  its  stock  trans- 
fers is  statutory,  and  statutes  of  the  state 
where  it  is  incorporated  imposing  such  obli- 
gation imply,  and  sometimes  provide,  that 
the  books  shall  be  kept  at  the  place  its  char- 
ter designates  as  its  principal  place  of  busi- 
ness within  the  state.  See  10  Cyc.  593.  It 
must  therefore  be  assumed  that  the  prin- 
cipal situs  of  the  stock  for  the  purpose  of 
transfer  upon  the  books  is  the  state  in 
which  the  incorporation  was  effected.  The 
question  then  arises:  Can  it  have  any  other 
situs  for  the  purpose  of  transfer! 

In  general. 

The  law,  at  its  present  stage  of  develop- 
ment, may  be  summarized  as  follows:  The 
state  of  original  incorporation  is  the  only 
situs  for  entry  of  transfers  that  will  be 
valid  under  all  circumstances  and  against 
all  claimants;  the  corporation  may  estab- 
lish branch  registration  offices  or  agencies 
in  states  other  than  its  home  state,  but  a 
L.R.A.1915C. 


transfer  registered  only  at  such  branch  office 
is  not  within  the  meaning  of  statutes  of  the 
home  state  requiring  registration  to  be 
valid  against  certain  claims;  a  registry  at 
a  branch  office  may  be  perfected  by  trans- 
ferring the  same  to  the  principal  office  in 
the  corporation's  home  state;  the  residence 
of  the  owner  of  stock  has  no  bearing  upon 
his  right  to  have  a  transfer  entered  at  a 
branch  registry  office. 

At  branch  registration  offices. 

An  Iowa  statute  provided  that  "the  trans- 
fer of  shares  is  not  valid,  except  as  between 
the  parties  thereto,  until  it  is  regularly  en- 
tered on  the  books  of  the  company,  so  as  to 
show  the  name  of  the  person  by  and  to 
whom  transferred,  the  numbers  or  other 
designation  of  the  shares,  and  the  date  of 
the  transfer,"  and  that  "the  books  of  the 
company  must  be  so  kept  as  to  show  in- 
telligibly the  original  stockholders,  their 
respective  interests,  the  amount  paid  on 
their  shares,  and  all  transfers  thereof;  and 
such  books,  or  a  correct  copy  thereof,  so  far 
as  the  items  mentioned  in  this  section  are 
concerned,  shall  be  subject  to  the  inspec- 
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One  Mary  Adelaide  Zuill  was  in  her  life- 
time the  owner  of  forty  shares  of  the  capi- 
tal stock  of  said  corporation  standing  upon 
the  books  thereof  in  her  name.  She  wa« 
formerly  a  resident  of  New  York,  but  re- 
moved to  Bermuda,  where  she  died,  being  a 
resident  of  said  island,  on  March  24,  1910, 
leaving  a  last  wUl  and  testament,  of  which 
a  copy  is  annexed  to  the  complaint,  by 
which  will  she  appointed  the  plaintiff  and 
one  Henry  J.  Cox  to  be  the  executors  there- 
of and  trustees  thereunder.  The  said  will 
was  in  every  respect  duly  executed  in  ac- 
cordance with  a  statute  of  Bermuda  then 
and  there  in  force  known  as  "the  wills  act 
of  1840."  It  was  duly  admitted  to  pro- 
bate by  the  surrogate's  court  of  the  county 
of  New  York  on  or  about  September  23, 
1910,  and  letters  testamentary  thereon  were 
thereupon  duly  issued  by  said  surrogate's 
court  to  the  plaintiff;  the  said  Henry  J. 
Cox  having  failed  to  qualify.  The  will  has 
not  been  aximitted  to  probate,  nor  have  let- 
ters been  granted  thereon,  in  any  other 
jurisdiction. 

The  decedent  left  an  estate  consisting  en- 
tirely of  personal  property  located  in  the 


state  of  New  York,  worth  upwards  of  $50,— 
000,  all  of  which  came  into  the  lawful  pos- 
session and  custody  of  the  plaintiff.  At  the 
time  of  her  death  there  was  located  in  the 
state  of  New  York,  and  came  lawfully  into 
the  plaintiff's  possession,  a  certificate  of 
forty  shares  of  the  common  capital  stock 
of  the  defendant  corporation  duly  issued  by 
the  defendant  in  the  name  of  the  decedent, 
dated  July  7,  1903,  numbered  F53,642,  duly 
signed  and  countersigned,  and  standing  in 
the  stock  transfer  books  of  the  defendant 
in  the  name  of  the  decedent  at  the  time  of 
her  death. 

On  or  about  July  24,  1911,  the  plaintiff 
caused  to  be  presented  and  tendered  to  the 
defendant  at  its  stock  transfer  office  in  the 
city  of  New  York  the  said  certificate  of 
stock,  with  a  duly  executed  power  of  attor- 
ney in  blank  to  transfer  the  same  indorsed 
thereon,  accompanied  by  a  surrogate's  cer- 
tificate of  the  issue  of  letters  testamentary 
to  the  plaintiff,  a  waiver  by  the  state  comp- 
troller of  New  York  of  notice  of  the  trans- 
fer of  said  certificate,  and  also  a  certificate 
of  the  comptroller  of  the  state  of  New  Jer- 
sey that  the  collateral  inheritance  tax  due 


tion  of  any  person  desiring  the  same."  It 
was  held  in  Perkins  v.  Lyons,  111  Iowa, 
192,  82  N.  W.  488,  that  a  transfer  of  stock 
in  an  Iowa  corporation,  which  would  have 
been  sufficient  had  it  been  made  in  the  state, 
was  not  valid  under  these  provisions  as 
against  an  attachment,  where  the  entry  was 
made  by  the  secretary  of  the  corporation  in 
the  books  of  the  corporation  at  his  home  in 
Massachusetts,  where  the  books  remained 
until  after  the  levy  of  the  attachment. 

And  where  a  transfer  agent,  at  his  regu- 
lar place  of  business  in  a  state  other  than 
that  of  the  corporation's  home,  had,  by  gen- 
eral authority  from  the  corporation,  entered 
a  transfer  of  stock  upon  a  stock  book  fur- 
nished to  him  by  the  corporation  for  that 
purpose,  issued  a  new  certificate  therefor, 
and  forwarded  the  old  certificate,  contain- 
ing the  transfer,  to  the  home  office,  it  was 
held  in  Pinkerton  v.  Manchester  &  L.  R.  Co. 
42  N.  H.  424,  that  the  transfer  was  not 
valid  as  against  an  attachment  levied  upon 
the  stock  by  a  creditor  of  the  transferrer 
in  the  state  of  the  corporation's  domicil 
after  the  acts  of  the  transfer  agent  were 
performed,  but  before  the  old  certificate  had 
been  received  at  the  home  office. 

In  Becluiagel  v.  Empire  Self-Lighting  Oil 
Lamp  Co.  24  Misc.  193,  52  N.  Y.  Supp.  635, 
a  penalty  was  imposed  upon  a  foreign  cor- 
poration for  violation  of  a  statute  which 
provided  that  "every  foreign  stock  corpora- 
tion having  an  office  for  the  transaction  of 
business  in  this  state,  except  moneyed  and 
railroad  corporations,  shall  keep  therein  a 
book  to  be  known  as  a  stock  book.  .  .  . 
Such  stock  book  shall  be  open  daily,  during 
business  hours,  for  the  inspection  of  its 
stockholders.  ...  If  any  such  foreign 
stock  corporation  has  in  this  state  a  trans- 
L.R.A.1915C. 


fer  agent,  whether  such  agent  shall  be  a 
corporation  or  a  natural  person,  such  stock 
book  may  be  deposited  in  the  office  of  such 
agent,  and  shall  be  open  to  inspection  at  all 
times  during  the  usual  hours  of  transacting 
business,  to  any  stoclvholder.  .  .  .  For 
any  refusal  to  allow  such  a  book  to  be  in- 
spected, such  corporation  and  the  officer  or 
agent  so  refusing  shall  each  forfeit  the  sum 
of  $2S0,  to  be  recovered  by  the  person  to 
whom  such  refusal  was  made." 

It  appears  to  be  quite  generally  held  that 
the  fact  that  a  corporation  was  originally 
incorporated  in  a  state  other  than  that 
where  the  suit  is  brought  does  not  operate 
to  deprive  the  court  of  jurisdiction  to  com- 
pel the  corporation  to  enter  a  transfer  of 
stock  upon  its  bo<^s.  Tlie  contention  that 
an  order  or  decree  compelling  a  transfer  in- 
terferes with  the  internal  management  of  a 
foreign  corporation  is  held  to  be  untenable. 
Westminster  Nat.  Bank  v.  New  England 
Electrical  Works,  3  L.R.A.(N.S.)  561,  note, 
and  the  later  decided  cases;  Travis  v.  Knox 
Terpezone  Co.  165  App.  Div.  156,  160  N. 
Y.  Supp.  621;  Lively  v.  Husebye,  60  Wash. 
47,  110  Pac.  673.  But  in  none  of  these 
cases  did  the  court  indicate  tiiat  it  expected 
the  decree  to  be  wholly  executed  within  the 
state  where  made.  On  the  contrary,  some 
of  them  distinctly  recognize  that  the  court 
cannot  compel  a  technical  performance  of 
its  order  in  this  respect;  thus,  they  indi- 
rectly furnish  support  to  the  theory  that 
a  transfer,  in  order  to  be  valid  as  against 
the  world,  must  be  made  upon  books  kept 
within  the  corporation's  original  home  state. 
Thus,  in  Lively  v.  Husebye,  supra,  the  court 
quoted  with  approval  from  Guilford  v. 
Western  U.  Teleg.  Co.  (one  of  the  cases 
cited  in  the  L.R.A.  note  above  cited)    as 
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to  said  state  upon  said  sliares  had  been 
paid;  and  tliereupon  the  plaintiff  duly  ten- 
dered and  offered  to  surrender  said  Ctftifl- 
cate  to  the  defendant,  and  duly  demanded 
that  a  new  certificate  be  issued  in  the  name 
of  Baruch  Brothers,  of  Kew  York,  to  the 
end  that  said  certificate  and  the  shares  of 
stock  represented  thereby  might  be  trans- 
ferred to  them. 

The  value  of  said  certificate  and  shares 
was  then  $3,240.  The  defendant  refused  and 
still  refuses  to  issue  a  new  certificate,  or  to 
transfer  the  same  or  the  shares  thereby  rep- 
resented, to  the  damage  of  the  plaintiff  in 
that  amount. 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  the  facts  therein  stated 
were  not  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled  at  the 
special  term;  but  the  interlocutory  judg- 
ment to  that  effect  has  been  reversed  by  the 
appellate  division,  which,  however,  has  per- 
mitted an  appeal  to  this  court  from  the  or-, 
der  of  reversal,  and  certified  the  following 
question:  "Does  the  complaint  herein  on 
its  face  state  facts  sufficient  to  constitute 
a  cause  of  action?" 


Messrs.  Frederic  B.  Cond^rt,  Robert 
Ij.  Redfleld,  and  Howard  Tbsyer  Kings- 
bury,  for  appellant: 

Plaintiff  had  legal  title  to  the  certificate 
of  stock  and  full  power  to  transfer  the 
same. 

Russell  V.  Hartt,  87  N.  Y.  19;  Re 
Rubens,  128  App.  Div.  626,  112  N.  Y.  Supp. 
941,  195  K.  Y.  527,  88  N.  E.  1130,  affirmed 
in  135  App.  Div.  917,  120  N.  Y.  Supp. 
1144;  People  ex  rel.  Gould  v.  Barker,  150 
N.  Y.  52,  44  N.  E.  785;  Re  Butler,  38  N. 
y.  397;  Hartnett  v.  Wandell,  60  N.  Y. 
346,  19  Am.  Rep.  194;.  Re  Bergdorf,  206 
N.  Y.  309,  99  N.  E.  714;  Trecothick  v. 
Austin,  4  Mason,  16,  Fed.  Cas.  Ko.  14,104; 
Higgins  V.  Eaton,  178  Fed.  163,  122  C.  C. 
A.  1,  202  Fed.  75;  Simpson  v.  Jersey  City 
Contracting  Co.  165  N.  Y.  193,  55  L.R.A. 
796,  58  N.  E.  896. 

The  stock  in  question  is  property  within 
the  state. 

Jermain  v.  Lake  Shore  ft  M.  S.  R.  Co. 
91  K.  Y.  483;  People  ex  rel.  Hatch  v.  Rear- 
don,  184  N.  Y.  431,  8  L.R.A,(N.S.)  314, 
112  Am.  St.  Rep.  628,  77  N.  E.  970,  « 
Ann.    Cas.    515;    Simpson   v.   Jersey    City 


follows:  "It  is  also  contended  that  the 
courts  of  this  state  ought  pot  to  entertain 
the  action,  because  they  have  no  means  to 
enforce  their  decree  by  compelling  the  is- 
sue of  a  certificate.  It  is  undoubtedly  true 
that  courts  will  not  entertain  an  action 
where  it  is  apparent  that,  if  a  judgment 
was  rendered,  they  would  be  wholly  unable 
to  enforce  it.  But  the  mere  fact  that  they 
may  be  unable  to  compel  specific  perform- 
ance in  a  particular  way  is  no  reason  why 
the  suit  should  not  be  entertained.  If  the 
defendant  should  refuse  to  issue  certificates 
in  accordance  with  the  judgment,  it  would 
be  entirely  competent  for  the  court,  in  ac- 
cordance with  the  prayer  of  the  complaint, 
to  render  judgment  for  the  value  of  the 
stock.  Our  conclusion  is  that  the  action 
can  be  maintained,"  and  then  the  court  in 
the  Husebye  Case,  added:  "As  in  that  case, 
the  court  may  be  unable  to  compel  specific 
performance  of  its  judgment  in  a  particular 
way  for  want  of  jurisdiction  over  the  in- 
ternal affairs  of  the  corporation;  but  that 
is  no  reason  why  the  action  should  not  be 
maintained.  It  is  apparent  that  the  judg- 
ment has  been  rendered  in  accordance  wiQj 
the  rights  of  the  parties,  and  in  such  form 
that  it  will  not  be  ineffectual.  It  is  no  dif- 
ferent in  effect  from  a  jiidgment  in  replevin 
or  a  decree  of  specific  performance  where 
the  property  involved  is  beyond  the  reach 
of  the  court  at  the  time  of  rendering  judg- 
ment. The  court  had  jurisdiction  over  the 
persons  of  both  defendants,  and  power  to 
render  the  judgment  it  did."  It  may  be 
that  no  branch  registration  office  was  main- 
tained in  these  states.  If  so,  the  only  value 
of  these  cases  in  this  connection  is  to  show 
that  cases  of  this  class  are  not  in  any  event 
opposed  to  the  theory  here  under  discussion. 
L.R.A.1915C. 


As  affected  by  owner's  residence. 

It  has  never  been  held  that  the  residence 
of  the  owner  of  a  share  of  corporate  stock 
has  anything  to  do  with  his  right  to  use 
the  facilities  afforded  by  a  branch  registry 
office  outside  the  corporation's  home  state, 
for  the  purpose  of  making  a  transfer.  In 
some  cases  cited,  supra,  the  suit  to  compel 
a  transfer  by  a  foreign  corporation  was 
brought  by  a  resident  of  the  state  where  the 
suit  was  brought,  but  in  others  the  plaintiff 
was  a  nonresident,  and  the  point  was  before 
the  court.  In  Westminster  Nat.  Bank  v. 
New  England  Electrical  Works,  supra,  the 
plaintiff  was  a  foreign  corporation,  and  the 
court  said  that  the  position  that  the  court 
will  not  entertain  jurisdiction  on  that  ac- 
count is  untenable.  In  Lively  v.  Husebye, 
supra,  the  plaintiffs  were  nonresidents,  and 
the  court  said:  "It  is  true  that  the  record 
in  this  case  shows  that  the  respondents  are 
not  residents  of  the  state  of  Washington, 
but  we  are  not  able  to  see  why  that  fact 
would  result  in  denying  them  the  right  to 
appeal  to  our  courts  by  resort  to  an  action 
purely  personal,  both  as  to  them  and  the 
defendants,  when  the  defendant  corporation 
is  found  with  a  branch  office,  the  transac- 
tion of  business,  and  its  principal  officers, 
to  wit,  its  president  and  secretary,  in  the 
state  of  Washington,  such  officers  being 
residents  and  citizens  thereof;  and  the  oth- 
er defendant  also  a  resident  of  the  state. 
It  may  be  stated  in  this  connection  that  the 
respondents  have  not  been  residents  of 
North  Dakota  since  prior  to  the  organiza- 
tion of  the  corporation  in  that  state."  This 
is  in  harmony  with  the  holding  in  LocK- 
wooD  V.  United  States  Steel  Cobp. 

J.  W.  M. 
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Contracting  Co.  165  N.  Y.  193,  56  L.RJi.. 
796,  58  N.  E.  896;  Barry  v.  Calder,  48 
Hun,  449,  1  N.  Y.  Supp.  586,  affirmed  in 
111  N.  Y.  684,  19  N.  E.  285;  Kilmer  v. 
Button,  131  App.  Div.  625,  116  N.  Y.  Supp. 
127;  Reichard  y.  Hutton,  148  App.  Div. 
813,  133  N.  Y.  Supp.  44;  McAllister  v. 
Kuhn,  96  U.  S.  87,  89,  24  L.  ed.  616,  616; 
London,  P.  &  A.  Bank  t.  Aronstein,  54  C. 
C.  A.  663,  117  Fed.  601;  Mcrritt  v.  Ameri- 
can Steel-Barge  Co.  24  C.  C.  A.  630,  49  U. 
S.   App.  85,   79  Fed.  228. 

The  refusal  to  transfer  a  stock  certificate 
when  lawfully  demanded  is  in  the  nature 
of  a  conversion,  and  an  action  for  damages 
is  the  usual  and  proper  remedy. 

Commercial  Bank  v.  Kortright,  22  Wend. 
348,  34  Am.  Dec.  317,  affirming  20  Wend. 
91;  Case  v.  Citizens  Bank,  100  U.  S.  446, 
455,  25  L.  ed.  695,  698;  People  ex  reL 
Jenkins  v.  Parker  Vein  Coal  Co.  10  How. 
Pr.  186;  People  ex  rel.  Rottenberg  v.  Utah 
Gold  &,  Copper  Mines  Co.  135  App.  Div. 
418,  119  N.  Y.  Supp.  852. 

Messrs.  Raynal  C.  Boiling  and  William 
W.  Corlett,  with  Mr.  Cbarles  MacVeagh, 
for  respondent: 

The  probate  of  decedent's  will  in  the 
county  of  New  York  and  the  issue  of  let- 
ters testamentary  to  plaintiff  did  not  con- 
fer upon  him  authority  to  transfer  stock 
of  the  decedent  in  the  United  States  Steel 
Corporation. 

Re  Butler,  38  N.  Y.  397;  Parsons  v. 
Lyman,  20  N.  Y.  103;  Petersen  v.  Chemical 
Bank,  32  N.  Y.  21,  88  Am.  Dec.  298;  Re 
Rubens,  128  App.  Div.  626,  112  N.  Y.  Supp. 
«41. 

Shares  of  stock  can  be  said  to  have  their 
situs  only  in  two  possible  places, — either 
at  the  domicil  of  the  corporation  or  at  the 
domicil  of  the  stockholder. 

Plimpton  V.  Bigelow,  93  N.  Y.  600;  Re 
James,  144  N.  Y.  6,  38  N.  E.  961;  Re 
Bronson,  160  N.  Y.  1,  34  L.R.A.  238,  65 
Am.  St.  Rep.  632,  44  N.  E.  707. 

The  letters  testamentary  issued  to  plain- 
tiff, although  original  in  form,  are  in  fact 
ancillary,  and  are  not  oa  a  parity  with 
principal  or  domiciliary  letters. 

Taylor  v.  Syme,  162  N.  Y.  613,  57  N.  E. 
83;  Re  Newell,  38  Misc.  663,  77  N.  Y. 
Supp.  1116;  Stevens  v.  Gaylord,  11  Mass. 
256. 

Defendant's  refusal  to  transfer  its  stock 
upon  an  original  probate,  obtained  neither 
at  the  domicil  of  the  decedent  nor  at  the 
domicil  of  the  corporation,  was  proper. 

Drexel  v.  Bemey,  122  U.  S.  241,  30  L. 
ed.  1219,  7  Sup.  Ct.  Rep.  1200;  Wymao  v. 
Halstead  (Wyman  v.  United  States)  109 
U.  S.  654,  27  L.  ed.  1068,  3  Sup.  Ct.  Rep. 
L.R.A.1916C. 


417;  Parsons  v.  Lyman,  20  N.  Y.  103;  Re 
Cape  May  &  D.  B.  Nav.  Co.  51  N.  J.  L. 
78,  16  Atl.  191. 

Wlllard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

Upon  the  question  raised  by  this  appeal, 
whether  the  defendant  is  under  any  legal 
obligation  to  transfer  the  stock  as  request- 
ed by  the  appellant,  the  appellate  divisicn 
avows  its  inability  to  find  any  direct  au- 
thority. The  learned  judge  who  wrote  the 
opinion  below,  however,  treats  the  plaintiff 
as  an  ancillary  executor  whose  authority 
is  strictly  limited  to  personal  property 
within  the  jurisdiction  of  the  court,  and  he 
argues  that  the  situs  of  the  property  rep- 
resented by  the  certificate  of  stock  in  ques- 
tion cannot  be  deemed  to  be  in  New  York, 
because,  under  the  authorities  which  he 
cites,  tiie  certificate  is  to  be  regarded  aa 
having  its  situs  either  at  the  domicil  of 
the  deceased  testatrix  (which  was  Ber- 
muda) or  at  the  domicil  of  the  defendant 
corporation   (which  is  New  Jersey). 

We  do  not  perceive  that  it  makes  any 
essential  difference  in  this  case  whether  the 
letters  of  the  plaintiff  executor  are  ancillary 
or  domiciliary.  Ancillary  administration 
in  this  state  is  Regulated  by  statute,  and  an 
ancillary  executor  or  administrator  has  the 
same  general  powers  as  a  domestic  executor 
or  administrator  except  in  disposing  of  the 
decedent's  real  property  for  the  payment  of 
his  debts  and  funeral  expenses.  Smith  ▼. 
Second  Nat.  Bank,  169  N.  Y.  467,  62  N.  E. 
577.  Ancillary  letters  are  not  less  in  their 
effect  than  other  letters.  "Apart  from  the 
statute,  all  administrations  of  estates  in 
different  countries  are  indep«ident,  so  far 
as  a  matter  of  strict  right  or  jurisdiction; 
but  as  a  matter  of  comity  all  administra- 
tions in  countries  other  than  that  of  the 
domicil  are  ancillary  to  the  principal  ad- 
ministration." CuUen,  J.,  in  Hopper  v. 
Hopper,  63  Hun,  394,  396,  6  N.  Y.  Supp. 
271,  affirmed  in  126  N.  Y.  400,  12  L.RA. 
237,  26  N.  E.  457. 

The  cases  cited  in  support  of  the  prop- 
osition that  the  situs  of  the  stock  in  ques- 
tion must  be  either  in  Bermuda  or  New 
Jersey  are  Jermain  v.  Lake  Shore  &  M.  S. 
R.  Co.  91  N.  Y.  483,  492;  Re  Enston  (Peo- 
ple V.  Shenwood)  113  N.  Y.  174,  181,  3 
L.R.A.  464,  21  N.  E.  87;  Re  James,  144  N. 
Y.  6,  12,  38  N.  E.  961;  and  Re  Bronson, 
150  N.  Y.  1,  34  LJI.A.  238,  55  Am.  St. 
Rep.  632,  44  N.  E.  707. 

In  the  Jermain  Case  it  was  merely  held 
that  the  certificate  of  the  defendant  cor- 
poration issued  to  the  plaintiff  was  not  it- 
self the  stock,  but  only  the  evidence  thereof. 


Digitized  by 


Google 


LOCKWOOD  V.  UNITED  STATES  STEEL  CORP. 


47S 


"A  share  of  Btock,"  said  Earl,  J.,  "repre- 
sents the  interest  which  the  shareholder  has 
in  the  capital  and  net  earnings  of  the  cor- 
poration." There  is  nothing  in  this  which 
bears  directly  upon  the  question  here. 

Re  Enston  is  more  nearly  in  point.  There 
it  was  held  that  the  corporate  stocks  of  a 
decedent  were  not  taxable  here  under  the 
general  laws  of  the  state,  although  the 
share  certificates  were  held  here  by  the  de- 
cedent's agent.  "The  certificates  are  in 
no  general  sense  property,"  said  Judge  An- 
drews. "They  simply  represent  interests  in 
the  corporations,  and  the  situs  of  the  prop- 
erty owned  by  a  shareholder  in  a  corpora- 
tion is  either  where  the  corporation  exists 
or  at  the  domicil  of  the  shareholder;  it  can 
in  no  proper  sense  be  said  to  be  where  the 
certificates  happen  to  be  in  the  hands  of  an 
agent  in  a  state  where  the  corporation  has 
no  existence  and  the  owner  no  domicil."  It 
is  to  be  observed  that  this  was  a  tax  case  in 
which  the  court  was  endeavoring  to  deter- 
mine the  locality  of  corporate  stock  for  pur- 
poses of  taxation,  and,  as  will  he  shown 
hereafter,  the  situs  of  such  property  may  be 
in  one  place  so  far  as  the  incidence  of  a  tax 
is  concerned,  and  in  another  when  the  cer- 
tificates are  stolen,  or  they  are  sought  to  be 
reached  by  a  creditor  through  the  process  of 
attachment.  Furthermore,  in  the  case  at 
bar  it  may  be  said  that  the  defendant  has 
an  existence  in  the  state  of  New  York  for 
the  purpose  of  registering  transfers  of  its 
stock;  it  lives  here  for  that  purpose,  having 
come  into  the  state  therefor  of  its  own  ac- 
cord; and  therefore  one  of  the  conditions  is 
absent  here  upon  which  the  statement  of  the 
rule  in  the  Enston  Case  was  predicated. 

In  the  James  Case,  which  arose  under  the 
collateral  inheritance  tax  law.  Judge  Gray 
said  that  the  certificates  of  stock  held  by 
the  testator  represented  his  interests  in  the 
corporations  which  issued  them,  "and  the 
legal  situs  of  that  species  of  personal  prop- 
erty is  where  the  corporation  exists,  or 
-where  the  shareholder  has  his  domicil;" 
and  the  Bronson  matter  was  another  tax 
case  in  which  the  same  learned  judge  as- 
serted the  same  doctrine.  Neither  of  these 
cases  could  have  been  deemed  by  him  to  be 
inconsistent  with  Simpson  v.  Jersey  City 
Contracting  Co.  165  N.  Y.  193,  66  L.R.A. 
796,  58  N.  E.  896,  in  which  he  also  wrote 
the  opinion,  and  which  is  the  principal 
New  York  authority  relied  upon  by  the 
appellant. 

In  the  Simpson  Case  certain  certificates 
of  stock  of  a  foreign  corporation  belonging 
to  a  nonresident  were  in  the  possession  of  a 
LJI.A.1915C. 


resident  of  this  state  as  security  for  a  debt, 
and  it  was  held  that  the  interest  therein  of 
the  owner  and  pledgeor  was  a  property 
right  within  this  state  which  was  subject  to 
levy  under  a  warrant  of  attachment.  Re- 
ferring to  Re  Bronson,  supra.  Judge  Gray 
declared  that  it  was  difficult  to  see  how  that 
case,  in  defining  the  general  understanding 
of  the  law  with  respect  to  the  ownership  of 
stock  in  a  corporation,  could  have  any  au- 
thoritative application  to  the  question 
whether  an  attachment  would  lie  against 
the  interest  represented  hy  foreign  stock 
certificates  actually  in  New  York,  and  as 
to  that  question  he  said:  "The  distinctions 
sought  to  be  drawn  are  largely  artificial. 
The  truth  is  that  it  [the  foreign  corpora- 
tion] did  have  property  here  in  the  common 
acceptation  of  the  term  as  well  as  in  the 
eye  of  the  law.  Certificates  of  stock  are 
treated  by  business  men  as  property  for 
all  practical  purposes.  They  are  sold  in 
the  market,  and  they  are  transferred  as 
collateral  security  for  loans,  and  they  are 
used  in  various  ways  as  property.  They 
pass  by  delivery  from  hand  to  hand,  and 
they  are  the  subject  of  larceny."  p.  197. 
The  question  was  whether,  the  foreign  cer- 
tificates being  here,  there  was  not  present 
in  this  state  property  of  the  debtor  capable 
of  effectual  seizure  by  judicial  process,  and 
this  court  held  that  there  was. 

Upon  a  similar  line  of  reasoning  it  seems 
to  us  that  the  facts  set  out  in  the  com- 
plaint in  the  case  at  bar  show  that  there 
is  property  of  the  plaintiff  in  New  York 
which  he  is  entitled  to  have  transferred 
upon  the  books  of  the  defendant  corpora- 
tion which  it  has  provided  and  keeps  for 
that  purpose  in  New  York. 

The  maxim,  MobUia  sequuntur  personam, 
is  based  upon  a  legal  fiction  which  has 
proved  most  iiseful  in  determining  the  right 
of  succession  to  personal  property;  but  in 
modern  times,  "since  the  great  increase  in 
amount  and  variety  of  personal  property, 
not  immediately  connected  with  the  person 
of  the  owner,  that  rule  has  yielded  more 
and  more  to  the  let)  titiu,  the  law  of  the 
place  where  the  property  is  kept  and  used." 
Pullman's  Palace  Car  Co.  v.  Pennsylvania, 
141  U.  S.  18,  22,  36  L.  ed.  613,  616,  3 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876,  878.  The  great  writers  on  the  con- 
flict of  laws  concede  that  it  is  not  of  uni- 
versal application,  and  Story  declares  that 
it  does  not  obtain  whenever  it  becomes  nec- 
essary for  the  purpose  of  justice  that  the 
actual  situs  of  the  thing  should  be  exam- 
ined.    Story,  Confi.  L.  §  660.    Justice  cer- 
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tainly  requires  tbat  the  actual  situs  of  the 
thing  should  be  considered  in  the  present 
case,  where  the  alternative  would  be  to 
send  the  shareholder  out  of  the  state  to 
effect  a  transfer  of  stock  which  the  cor- 
poration has  provided  convenient  ways  and 
means  for  transferring  right  here  in  Kew 
York.  To  impose  this  burden  upon  the 
shareholder,  unless  it  were  demanded  by 
some  imperative  rule  of  law,  would  subject 
the  administration  of  justice  to  deserved 
reproach. 

The  tendency  of  the  courts  to  prefer  ac- 
tualities to  ilctions  in  passing  upon  the  dis- 
position of  personal  property  is  well  illus- 
trated by  a  comparatively  recent  English 
case  which  the  learned  counsel  for  the  re- 
spondent concedes  is  favorable  to  the  ap- 
pellant's contention  in  part.  Re  Clark 
[1904]  1  Ch.  294.  There  the  court  was 
called  upon  to  construe  a  will  by  a  testator 
domiciled  in  England,  who  bequeathed  all 
his  personal  estate  in  the  United  Kingdom 
to  his  home  trustee,  and  all  his  personal 
estate  in  South  Africa  to  his  foreign  trus- 
tee. He  was  possessed  of  shares  in  South 
Africa  mining  companies,  which  had  an 
office  in  London,  where  a  duplicate  register 
of  shares  was  k^t,  and  shares  could  be 
transferred.  Mr.  Justice  Farwell  said:  "I 
have  got  to  find  out  the  locality  of  the 
personal  estate,  whether  English  or  South 
African.  The  property  I  have  to  deal  with 
is  a  share,  and  that  is  represented  by  a 
certificate  without  which  no  transfer  can 
take  place.  The  actual  effective  transfer 
can  be  done  equally  effectually  in  South 
Africa  or  in  England,  and  the  only  con- 
ceivable distinction  that  I  can  discover  in 
point  of  locality  is  the  possession  of  the 
certificate,  which  for  this  purpose  is  es- 
sential to  complete  the  title  to  the  shares. 
Therefore,  I  hold  tbat,  where  the  certificates 
of  the  shares  in  these  companies  were  in 
England,  they  pass  under  the  gift  of  prop- 
erty situated  in  England,  and  not  under  the 
gift  of  property  in  South  Africa."  Hence 
it  will  be  seen  that  the  place  where  the 
shares  of  stock  actually  were  was  the  con- 
trolling element  in  the  construction  of  this 
will,  since  no  reference  was  made  by  the 
learned  judge  to  the  doctrine  tbat  personal 
property  is  deemed  to  follow  the  domicil 
«f  the  owner. 

The  conclusion  that  the  plaintiff  is  ai- 
titled  to  prevail  upon  the  allegations  of  the 
complaint  finds  support,  not  only  in  the 
opinion  of  Judge  Gray  in  the  case  of  Simp- 
son V.  Jersey  City  Contracting  Co.  supra, 
but  also  in  the  salient  fact  that  the  de- 
fendant corporation  by  the  establishment  of 
L.R.A.1915C. 


a  stock  transfer  office  here  has  become  pro 
tanto  domiciled  in  this  state. 

The  will  of  the  testatrix  was  lawfully  ad- 
mitted to  probate  in  the  state  of  New  York, 
and  letters  testamentary  were  issued  to  the 
plaintiff  as  her  executor  in  this  state.  The 
certificate  of  stock  in  the  defendant  cor- 
poration which  had  belonged  to  the  tes- 
tatrix was  also  in  the  state  of  New  York. 
The  defendant,  a  New  Jersey  corporation, 
maintained  an  office  for  the  transfer  of  its 
stock  in  the  state  of  New  York.  Neverthe- 
less, the  defendant,  relying  upon  the  propo- 
sition that  the  situs  of  personal  property 
owned  by  a  decedent  must  be  deemed  to  be 
either  at  the  domicil  of  the  decedent  or,  in 
the  case  of  corporate  stock,  the  domicil  of 
the  corporation,  insists  that  the  plaintiff 
can  only  assert  his  title  to  the  stock  which 
he  has  derived  from  the  testatrix  in  the 
state  of  New  Jersey,  under  whose  laws  the 
defendant  was  incorporated. 

As  has  already  been  pointed  out,  the 
proposition  for  which  the  defendant  con- 
tends is  that  shares  of  stock  have  their 
situs  only  in  two  possible  places,— either 
at  the  domicil  of  the  corporation  or  at  the 
domicil  of  the  stockholder. 

In  the  present  case,  however,  it  is  allied 
in  the  complaint,  and  necessarily  admitted 
by  the  demurrer,  that  the  defendant  main- 
tains in  the  county  and  city  of  New  York 
an  office  for  the  purpose  of  receiving  cer- 
tificates of  its  corporate  stock  for  transfer 
upon  its  books,  and  of  delivering  new  cer- 
tificates when  such  transfers  have  been 
made.  Does  not  this  fact  constitute  New 
York  the  domicil  of  the  corporation,  to  some 
extent  at  least, — so  far  as  the  registry  and 
transfer  of  shares  therein  are  concerned? 
We  think  it  does.  It  has  been  held  in  ref- 
erence to  life  insurance  companies,  both  by 
the  court  of  appeals  of  this  state  and  by 
the  Supreme  Court  of  the  United  States, 
that  such  corporations  may  often  be  re- 
garded as  domiciled  for  certain  purposes 
in  the  foreign  state  where  they  are  permitted 
to  do  business.  See  Morgan  v.  Mutual  Ben. 
L.  Ins.  Co.  189  N.  Y.  447,  82  N.  E.  438; 
New  England  Mut.  L.  Ins.  Co.  v.  Wood- 
worth,  111  U.  S.  138,  28  L.  ed.  379,  4  Sup. 
Ct.  Rep.  364. 

The  order  of  the  Appellate  Division 
should  be  reversed,  and  the  interlocutory 
judgment  affirmed,  with  costs  in  both  courts, 
and  the  question  certified  answered  in  the 
affirmative. 

Callen,  Ch.  J.,  and  Hiacock,  Chase, 
Hogan,  and  Miller,  JJ.,  concur;  Grsy,  i^ 
not  sitting. 
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SOUTH  CABOIjIXA  SUPREME 
COURT. 

MRS.  LENA  WOODWARD,  Respt., 

V. 

SOUTHERN  RAILWAY  COMPANY,  Appt. 
H.  J.  GLOVER,  Respt, 

V. 

SAME,  Appt. 
MRS.  R.  G.  MUNDAY,  Respt, 

V. 

SAME,  Appt 
CHESTER  L.  LOWE,  Respt, 

V. 

SAME,  Appt 

BERTHA  KEEL,  Respt, 

v. 

SAME,  Appt 

■(—  S.  C.  — ,  83  S.  E.  591.) 

Carrier  —  refasal  to  carry  passenger  — 
liability. 

1.  A  carrier  cannot  avoid  liability  for  re- 
fusal to  return  excursionists  to  their  homes 


on  a  particular  train,  on  the  ground  that 
they  had  been  detained  by  act  of  God  until 
the  train  upon  which  they  should  hare  gone 
had  departed,  if  their  tickets  were  good  for 
the  train  upon  which  passage  was  refused. 
Damages  —  punitiTe  —  indifference  to 

rights  of  passengers. 

2.  Punitive  damages  may  be  allowed  in 
favor  of  excursionists  against  a  carrier  the 
managing  officers  of  which,  with  knowledge 
that  they  had  been  detained  by  a  storm,  and 
with  indifference  to  their  rights,  send  the 
train  which  was  to  carry  them  home 
away  with  empty  cars,  leaving  insufficient 
equipment  to  transport  them  on  later  trains. 

(Hydrick,    J.,    dissents    from    proposition 
two.) 

(August  21,  1914.) 

APPEAL  by  defendant  from  judgments  of 
the  Common  Pleas  Circuit  Court  for 
Aiken  County  in  plaintiffs'  favor  in  actions 
brought  to  recover  damages  for  failure  of 
defendant  to  transport  plaintiffs  to  their 
homes.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note.  —  ZAahttity  of  carrier  for  punitive 
or  exemplary  damages  for  refusal  or 
failure  to  transport  passengers. 

Cases  where  a  passenger  was  ejected  or 
was  carried  beyond  his  destination  are  not 
within  the  scope  of  this  note. 

On  punitive  damages  for  wanton  failure 
to  transport  baggage,  see  note  to  Webb  v. 
Atlantic  Coast  Line  R.  Co.  9  L.R.A.(N.S.) 
1218. 

On  refusal  of  conductor  to  listen  to  a 
passengev's  explanation  as  to  his  contract, 
as  justification  for  punitive  damages  for 
passenger's  expulsion,  see  note  to  Illinois 
C.  R.  Co.  V.  Reid,  17  L.R.A.(N.S.)   344. 

On  exemplary  damages  for  carrying  a 
passenger  beyond  his  destination,  see  notes 
to  Dalton  v.  Kansas  City,  Ft.  S.  k  M.  R. 
Co.  17  L.R.A.(N.S.)  1230,  and  Ft  Smith 
A  W.  R.  Co.  V.  Ford,  41  L.R.A.(N.S.)   746. 

On  punitive  damages  for  assault  by  a 
carrier's  servant  on  a  passenger,  see  note 
to  Houston  &  T.  C.  R.  Co.  v.  Bush,  32 
L.R.A.(N.S.)   1201. 

On  the  general  question  of  the  liability 
of  a  master  to  exemplary  damages  for  acts 
of  its  servant  see  note  to  Forrester  v. 
Southern  P.  Co.  48  L.R.A.(N.S.)    35. 

Failure  to  stop  for  passenger. 

In  Thomas  v.  Southern  R.  Co.  122  N.  C. 
1005,  30  S.  E.  343,  it  is  held  that  if  an  engi- 
neer sees  the  signal  of  a  passenger  at  a 
flag  station  and  fails  to  stop,  it  is  an  in- 
tentional violation  of  his  rights  which  will 
entitle  him  to  recover  exemplary  or  puni- 
tive damages;  but  if  there  is  not  sufficient 
evidence  to  authorize  the  jury  to  And  that 
the  engineer  saw  him,  there  can  be  no  such 
recovery. 
I,Jl.A.1916C. 


But  apparently  the  fact  that  an  engineer 
saw  the  signals  of  a  passenger  is  not  of  it- 
self conclusive  as  to  punitive  damages,  but 
the  jury  must  find  that  he  wilfully  and  in- 
tentionally disr^arded  them  and  passed 
on.  Williams  v.  Carolina  &  W.  R.  Co.  144 
N.  C.  498,  12  L.R.A.(N.S.)  191,  57  S.  E. 
216,  12  Ann.  Cas.  1000. 

Bo,  where  an  engineer  sees  the  signal  of 
a  passenger  to  stop  and  understands  it 
and  then  does  not  stop,  and  there  is  no  rea- 
sonable explanation  as  to  why  he  does  not 
stop  in  obedience  to  such  a  signal,  it  is  a 
question  of  fact  for  the  jury  as  to  whether 
his  acts  were  characterized  by  malice,  de- 
liberate design,  wilfulness,  or  wantonness, 
so  as  to  authorize  the  assessment  of  puni- 
tive damiLges.  Yazoo  &  M.  Valley  R.  Co. 
V.  White,  82  Miss.  120,  33  So.  970. 

Where  either  an  engineer  or  fireman  saw, 
or  by  the  exercise  of  ordinary  care  could 
have  seen,  a  signal  to  stop  at  a  flag  sta- 
tion, punitive  damages  may  be  awarded 
if,  in  the  opinion  of  a  jury,  the  failure  to 
stop  was  due  to  malice,  deliberate  design, 
wilfulness,  or  wantonness,  capriciousness, 
or  recklessness.  Yazoo  &  M.  Valley  R.  Co. 
V.  Mitchell,  83  Miss.  179,  36  So.  339. 

In  Wilson  v.  New  Orleans  &  N.  E.  R. 
Co.  63  Miss.  352,  although  it  appeared  that 
plaintiff  held  a  ticket  which  did  not  entitle 
him  to  passage  upon  the  train  which  he  sig- 
naled at  a  flag  station,  it  was  held  that  he 
had  rights  in  common  with  the  public  in 
general,  and  was  entitled  to  travel  upon 
the  train  by  paying  the  fare  the  same  as 
any  other  citizen,  and  if,  under  those  cir- 
cumstances, the  employees  oh  the  company 
wilfully,  recklessly,  or  capriciously  failed 
to  stop  the  train,  the  company  thereby  be- 
came subject  to  exemplary  damages.     And 
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Mr.  Henderson,  for  appellant: 

No  finding  of  either  n^ligence  or  wilful- 
ness can  be  upheld,  there  being  absolutely 
no  testimony  upon  which  to  sustain  the 
same. 

Where  a  person  buys  a  cheap  excursion 
ticket,  he  must  take  knowledge  of  its  time 
limit. 

Xorman  v.  Southern  R.  Co.  65  S.  C.  518, 
95  Am.  St.  Rep.  809,  44  S.  E.  83,  14  Am. 
Neg.  Rep.  468 ;  Black  t.  Atlantic  Coast  Line 
R.  Co.  82  S.  C.  485,  64  S.  E.  418;  Daniels 
▼.  Florida  C.  &  P.  R.  Co.  62  S.  C.  14,  39  S. 
E.  762;  Pennington  v.  Philadelphia,  W.  & 
B.  R.  Co.  62  Md.  95;  Mulligan  v.  Southern 
R.  Co.  84  S.  C.  175,  65  S.  E.  1040;  5  Am.  & 
Eng.  Enc.  Law,  2d  ed.  613;  Johnson  v. 
Philadelphia,  W.  A.  B.  R.  Co.  63  Md.  106,  8 


Am.  Neg.  Cas.  355;  Howard  t.  Chicago,  St. 
L.  &  N.  O.  R.  Co.  61  Miss.  194;  28  Am.  & 
Eng.  Enc.  Law,  2d  ed.  177. 

Mr.  B.  li.  Abney  also  for  appellant. 

Mr.  Jobn  F.  Williams  for  respondents. 

Fraser,  J.,  delivered  the  opinion  of  the 
court: 

These  actions  were  brought  to  recover 
damages  for  the  failure  of  the  appellant  to 
transport  the  plaintiffs  from  Charleston  to 
their  homes  in  or  near  Aiken.  The  plain- 
tiffs had  purchased  special  excursion  tick- 
ets from  Aiken  to  Charleston  and  by  oi^er 
lines  from  Charleston  to  the  Isle  of  Palms. 
The  time  limit  on  the  tickets  expired  at  9 
o'clock  p.  M.  on  the  14th  of  July,  1912.  On 
account  of  a  sudden  storm,  many  passengers 


where  there  was  a  conflict  of  testimony  as 
to  whether  the  signals  for  the  train  to  stop 
were  seen,  or  might  by  reasonable  care  have 
been  seen,  by  the  employees  of  the  company, 
it  was  error  for  the  court  to  instruct  the 
jury  that  there  was  no  proof  of  wilful 
wrong.  It  is  evident  that  the  court  did 
not  intend  in  this  and  the  preceding  case 
to  imply  that  failure  of  defendant's  serv- 
ants to  exercise  reasonable  care  to  see 
plaintiff  would  make  defendant  liable  for 
exemplary  damages,  but  merely  that  if  they 
might  have  seen  plaintiff  by  the  exer- 
cise of  reasonable  care,  there  was  some  evi- 
dence upon  which  the  jury  might  have 
found  their  action  in  not  stopping  to  have 
been  wilful,  reckless,  or  capricious. 

Thus,  in  St.  Louis  &  8.  F.  R.  Co.  v. 
Gamer,  96  Miss.  577,  51  So.  273,  it  was 
held  that  the  jury  should  not  be  allowed 
to  award  punitive  damages  in  an  action  for 
damages  for  failure  to  stop  and  take  up 
passengers  at  a  flag  station,  simply  because 
the  engineer  could,  by  the  exercise  of  ordi- 
nary care  and  diligence,  have  seen  the  sig- 
nal to  stop  and  have  understood  it. 

And  in  Southern  R.  Co.  v.  Lanning,  83 
Miss.  161,  35  So.  417,  the  court  held  that 
the  true  rule  as  to  measure  of  damages  in 
cases  where  passenger  trains,  after  being 
properly  signaled  by  prospective  passengers, 
failed  to  stop  at  flag  stations,  is  this:  "If 
the  engineer  and  fireman  in  charge  of  the 
locomotive,  through  no  fault  of  their  own, 
and  while  in  the  exercise  of  due  care  on 
their  part,  fail  to  see  or  obey  the  signal 
on  account  of  the  manner  in  which  it  is 
given,  or  by  reason  of  prevailing  atmos- 
pheric conditions,  as  fog  or  darkness,  the 
railroad  company  is,  for  failure  to  stop  the 
train,  not  liable;  but  if  such  employees 
failed  to  see  the  signal  through  negligence 
on  their  part,  or  when  by  exercise  of  ordi- 
nary care  they  could  have  seen  it,  the  party 
damaged  is  entitled  to  recover  compensa- 
tory damages;  and  if  the  signal  is  seen 
and  understood  by  said  employees,  and 
their  action  in  not  stopping  a  train  is 
malicious,  wanton,  or  capricious,  then  the 
question  of  the  infliction  of  punitive  dam- 
L.R.A.1915C. 


ages  may  properly  be  submitted  to  the 
jury." 

But  the  failure  of  an  engineer  to  see  a 
passenger  may  not  only  be  the  result  of 
negligence,  but  likewise  of  wilfulness,  and 
if  he  should  intentionally  fail  to  sec  a 
passenger,  punitive  damages  would  be  re- 
coverable. Milhous  V.  Southern  R.  Co.  72 
S.  C.  442,  110  Am.  St.  Rep.  620,  52  S.  E. 
41. 

And  it  was  held  in  Godfrey  v.  Meridian 
Light  &.  R.  Co.  101  Miss.  565,  58  So.  534, 
that  a  street  railway  company  was  liable 
in  punitive  damages  for  failure  to  stop  and 
take  up  a  passenger  on  signal,  where  the 
motorman  and  conductor  were  grossly  and 
recklessly  negligent  in  failing  to  stop,  as 
well  as  where  the  wrong  was  wilful  and 
intentional. 

In  Northern  Texas  Traction  Co.  v.  Peter- 
man,  —  Tex.  Civ.  App.  — ,  80  S.  W.  535, 
where  the  testimony  of  plaintiffs  was  to 
the  effect  that  when  defendant's  interurban 
car  appeared  they  signaled  it  while  it  was 
a  quarter  of  a  mile  away,  and  continued 
to  signal  it  until  it  passed  them,  and  that 
the  motorman  waived  a  derisive  signal  to 
them,  and  the  conductor  laughed  at  them 
as  the  car  went  by,  and  the  motorman  tes- 
tified that  he  watched  the  plaintiffs  as  they 
stood  at  the  crossing,  but  that  they  did 
not  signal  him  until  he  was  passing  them, 
the  evidence  was  held  to  be  sufficient  to  au- 
thorize the  court  to  charge  upon  exemplary 
damages. 

It  is  a  question  for  the  jury  as  to  wheth- 
er the  failure  of  employees  to  stop  *  train 
was  wilful,  reckless,  or  capricious,  so  as 
to  authorize  punitive  damages,  where  the 
plaintiff's  testimony  was  to  the  effect  that 
plaintiff  gave  the  usual  signal  to  flag  a 
train  at  the  regular  place  as  soon  as  the 
train  came  in  sight  around  the  curve,  while 
the  engineer  testified  that  he  was  on  the 
lookout  for  signals,  and  that  it  was  an  un- 
usual thing  for  the  train  to  pass  without 
stopping,  and  that,  despite  the  inclemoit 
weather,  he  would  have  seen  the  signal  had 
it  been  given  in  the  manner  testified  to  by 
plaintiff's  witnesses.  Bums  v.  Alabama  s 
V.  R.  Co.  93  Miss.  816,  47  So.  640. 
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were  detained  until  after  the  last  train  be- 
fore the  expiration  of  the  time  limit  had  ex- 
pired. The  defendant  had  another  train 
that  left  Charleston  for  Ailcen  about  11 
o'cloclc.  The  plaintiffs  presented  themselves 
for  passage  on  this  train,  but  there  were  in- 
sufficient accommodations  on  the  11  o'cloclc 
train,  and  plaintiffs  were  refused  passage. 
The  time  limit  was  extended  on  account  of 
the  storm,  and  the  tickets  were  received  on 
the  return  trip.  These  ticlcets  were  ac- 
cepted on  the  return  trip,  so  that  no  ques- 
tion can  arise  in  this  caso  as  to  the  special 
provisions  of  a  special  excursion  ticket, 
one  of  the  plaintiffs  offered  to  buy  a 
r^ular  ticket,  but  the  sale  was  re- 
fused as  unnecessary.  When  the  8:30 
train     left     Charleston,     it     carried     the 


I  excursion  car  and  left  the  defendant 
without  sufficient  equipment  to  carry  the 
belated  excursionists  at  11.  Suit  was 
brought  before  a  magistrate  for  the  failure 
to  transport  the  belated  excursionists  on  the 
11  o'clock  train.  The  magistrate  found  for 
the  plaintiffs  $7S  each.  There  was  an  ap- 
peal to  the  circuit  court.  This  appeal  was 
heard  by  Mr.  Justice  Gage,  then  circuit 
judge.  Judge  Gage  reduced  the  judgment 
of  the  magistrate  to  $5  actual  and  $oO 
punitive  damages.  The  circuit  decree  finds 
that  (1)  there  was  no  negligence  in  refus- 
ing to  allow  more  passengers  on  the  11 
o'clock  train  with  the  equipment  it  had. 
(2)  That  there  was  no  misconduct  on  the 
part  of  the  yard  management.  (3)  That 
the  officers  of  the  defendant   knew   that    a 


A  motorman'g  failure  to  respond  to  an 
instantaneous  signal  given  with  one  mo- 
tion of  the  hand  may  be  as  well  attributed 
to  the  momentary  diversion  of  his  atten- 
tion, so  that  he  failed  to  see  it,  as  to  any 
other  cause,  and  where  there  is  no  proof 
that  he  saw  the  movement,  and  plaintiff  al- 
leges only  that  he  either  saw  it  or  by  the 
use  of  ordinary  care  could  have  seen  it, 
punitive  damages  should  not  be  allowed. 
Ussery  v.  Augusta-Aiken  R.  Co.  79  S.  C. 
209,  60  S.  E.  527. 

A  finding  of  wilfulness  or  intentional 
wrong  so  as  to  authorize  the  submission  of 
the  question  of  punitive  damages  to  the 
jury  is  not  sustainable  where  it  appeared 
that  the  conductor  of  a  train  did  not  know 
of  the  signal  by  the  passenger,  but  pre- 
sumed that  the  train  had  stopped  in  pur- 
suance to  an  order  given  by  him  to  a  brake- 
man  to  instruct  the  engineer  to  stop  to  let 
off  a  passenger,  and  that,  after  letting  off 
the  passenger,  he  signaled  the  engineer  to 
go  imead,  and  the  engineer,  in  obedience 
to  the  signal,  started  the  train  thinking 
that  the  passenger  who  had  signaled  him 
to  stop  had  gotten  on  the  train.  Yazoo  & 
M.  Valley  R.  Co.  v.  Faust,  —  Miss.  — ,  32 
So.  9.  See  a  second  appeal  of  this  case, 
reported  in  34  So.  356,  where  the  court 
reduced  a  second  verdict  which  was  larger 
than  the  first,  though  the  question  of  puni- 
tive damages  was  excluded  from  the  jury. 

In  Morse  v.  Duncan,  14  Fed.  396,  which 
was  an  action  for  compensatory  and  exem- 
plary damages  for  failure  of  defendant  to 
stop  its  train  at  a  flag  station  upon  plain- 
tiff^ signal,  the  court  said  that,  had  the 
engineer  or  conductor  seen  the  signal  and 
disregarded  it,  then  punitive  damages  might 
have  been  awarded,  but  as  the  signal  was 
one  of  danger,  a  red  light,  it  was  not  to 
be  presumed  that  either  of  them  saw  it  and 
disregarded  it,  so  that  its  nonobservance 
was  more  an  accident  than  otherwise,  for 
which  none  but  actual  damages  could  be 
awarded. 

In  Purcell  t.  Richmond  &  D.  R.  Co.  108 
N.  C.  414,  12  L.R.A.  113,  12  S.  E.  954,  956, 
it  was  held  that  punitive  damages  are  re- 
coverable of  a  railroad  company  for  a  wil- 
L.R.A.1915C. 


ful  disregard  of  its  statutory  duty  to  stop 
at  a  station  for  a  passenger  when  it  has 
advertised  for  passengers  for  that  train 
and  has  room  for  them,  or  could  by  reason- 
able diligence  have  had  cars  enough  to  ac- 
commodate them. 

In  Eeirn  t.  M'Caughan,  32  Miss.  17,  66 
Am.  Dec.  588,  which  was  an  action  for 
damages  against  owners  of  a  steamboat  for 
failure  to  stop  for  a  passenger  at  a  certain 
point  as  they  had  advertised  to  do,  the  ex- 
cuse for  not  doing  bo  being  that  the  con- 
dition of  the  weather  would  have  made  it 
dangerous  to  do  so;  but,  the  evidence  be- 
ing conflicting  as  to  whether  the  failure 
to  stop  was  not  wilful,  it  was  held  to  be 
for  the  jury  to  determine  whether  there  was 
such  fraud,  wilful  neglect  of  duty,  or  cir- 
cumstances of  aggravation  as  to  warrant 
exemplary  damages. 

Where  the  agent  for  a  railroad  company, 
in  violation  of  a  statute,  failed  to  stop  the 
train  when  it  was  evident  to  him  that  there 
were  passengers  to  get  on,  it  was  held  liable 
for  punitive  damages.  Bing  v.  Atlantic 
Coast  Line  R.  Co.  86  S.  C.  628,  68  S.  E. 
645. 

Refusal  to  admit  passenger  to  car. 

In  Mcintosh  v.  Augusta  &  A.  R.  Co.  87 
S.  C.  181,  30  L.R.A.(X.S.)  889,  69  S.  E. 
159,  it  is  held  that  a  passenger  cannot  be 
said  as  matter  of  law  not  to  be  entitled  to 
carry  upon  a  street  car  as  personal  bag- 
gage a  small  piece  of  ice  wrapped  so  as  not 
to  drip,  and  that  punitive  damages  may  be 
awarded  against  the  street  car  company 
for  its  refusal  to  permit  a  passenger  to 
board  the  car  with  ice  so  wrapped,  which 
is  needed  by  a  sick  person,  notice  of  which 
has  been  given  to  the  conductor. 

In  Storv  V.  Norfolk  4;  S.  R.  Co.  133  N. 
C.  59,  45  S.  E.  349,  15  Am.  Neg.  Rep.  403, 
which  was  an  action  for  damages  because 
of  the  refusal  of  defendant's  conductor  to 
admit  plaintiff  to  his  train  on  the  ground 
that  he  was  drunk,  evidence  that  plaintiff 
was  not  drunk,  but  was  quiet  and  orderly, 
and  that,  though  he  had  a  ticket  in  his 
hand   entitling   him   to    passage,    the   con- 
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large  number  of  passengers  were  detained. 
(4)  That  the  ofScers  of  the  defendant  knew 
that  they  had  retained  an  insufficient  num- 
ber of  cars  to  carry  them.  (5)  That  the 
passengers  had  the  right  to  be  carried  baclc 
on  the  night  of  the  14th.  (6)  That  the  de- 
fendant ought  not  to  have  sent  out  empty 
cars  at  8:30  o'clock,  when  they  knew  the 
remaining  cars  were  insufficient.  That  the 
reason  assigned  for  carrying  out  the  empty 
cars  was  insufficient. 

The  defendant  appealed  to  this  court 
from  this  judgment  on  several  exceptions, 
but  in  argument  raises  five  questions: 

I.  That,  by  the  act  of  God,  plaintiffs 
were  detained  until  the  time  limit  of  their 
tickets  had  expired  and  their  legal  rights 
were  at  an  end.  The  rights  under  the  tick- 
ets were  not  in  question;  the  tickets  were 


extended,  and  that  plaintiff  who  offered  to 
jyay  full  fare  was  denied  the  right  to  trans- 
portation. It  was  a  question  of  the  right 
to  transportation,  and  not  rates  or  tickets. 
This  position  cannot  be  sustained. 

II.  Judge  Gage  erred  in  holding  that  Mr. 
Wassum,  the  superintendent,  "knew  that  a 
large  number  of  passengers  had  been  de- 
tained by  a  storm  in  the  bay,  and  hence  he 
should  have  made  provision  for  these  pas- 
sengers in  some  way."  Judge  Gage  did  not 
say  that  Mr.  Wassum  Icnew  it,  but  that  the 
"managing  officers"  knew  it.  There  was  evi- 
dence that  they  did  know  it,  or  were 
charged  with  the  knowledge,  and  this  posi- 
tion cannot  be  sustained. 

III.  The  third,  fourth,  and  fifth  proposi- 
tions may  be  considered  together,  as  they 
raise  the  same  question. 


ductor  rudely  pushed  him  back,  in  the 
presence  of  a  large  crowd,  telling  him  he 
was  drunk  and  was  a  nuisance,  and  refus- 
ing him  the  passage  he  was  entitled  to, 
though  he  told  the  conductor  he  was  sick 
and  his  family  were  sick,  was  held  to  be 
sufficient  to  warrant  the  jury  in  awarding 
punitive  damages.  And  evidence  that 
plaintiff  had  been  intoxicated  upon  defend- 
ant's train  at  a  prior  time  was  held  to  he 
inadmissible  to  snow  an  excuse  for  his  ex- 
clusion from  the  train. 

Exemplary  damages  may  be  given  for  the 
refusal  to  sell  a  passenger  a  ticket  or  to 
check  his  baggage  to  a  regular  station  or 
stopping  place  of  a  passenger  train,  in  pur- 
suance of  an  unreasonable  regulation  of  the 
company,  which  indicates  a  wanton  disre- 
gard of  the  rights  of  passengers.  Pitts- 
burgh, C.  ft  St.  L.  R.  Co.  V.  Lyon,  123  Pa. 
140,  2  L.R.A.  489,  10  Am.  St.  Rep.  517,  16 
Atl.  607. 

In  Cagney  v.  Manhattan  R.  Co.  2  N.  Y. 
Supp.  410,  it  was  held  that  an  elevated  rail- 
way carrier  was  liable  in  exemplary  dam- 
ages for  the  recklessly  wilful,  wanton,  and 
unjustifiable  conduct  of  a  gate  man  in  re- 
fusing to  admit  a  passenger  after  having 
been  properly  informed  by  the  head  of  the 
station  of  the  full  payment  of  fare,  and 
having  been  directed  to  allow  the  passen- 
ger into  the  car,  merely  because  he  did  not 
see  the  ticket  deposited. 

But  the  bare  refusal  by  employees  of  a 
carrier,  unattended  by  wanton  and  mali- 
cious acts,  to  admit  »  passenger  to  two 
through  trains  upon  the  ground  that  the 
trains  did  not  stop  at  the  passenger's  desti- 
nation, is  not  ground  for  the  awarding  of 
punitive  damages.  Bamett  v.  Chicago  ft 
A.  R.  Co.  75  Mo.  App.  446. 

Causing  passenger  to  alight  short  of  desti- 
nation. 

The  act  of  a  conductor  in  prematurely 
and  negligently  calling  a  station  at  which 
the  train  did  not  regularly  stop,  3  miles 
distant  therefrom,  thus  causing  passengers 
to  alight  when  the  train  stopped,  is  not,  in 
L.R.A.1915C. 


absence  of  evidence  of  wilfulness,  wanton- 
ness, or  conscious  indifference  to  conse- 
quences, ground  for  the  awarding  of  exem- 
plary damages.  St.  Louis  Southwestern  R. 
Co.  V.  Pearson,  88  Ark.  200,  114  S.  W.  211. 

And  where  a  passenger  gets  off  at  a  sta- 
tion short  of  his  destination  because  of  a 
mistake  of  the  conductor  in  telling  him  that 
he  has  reached  his  destination,  he  can  re- 
cover only  compensatory  damages,  in  the 
absence  of  proof  of  violence  in  act  or 
speech,  or  any  conduct  on  the  part  of  the 
railway  employees  calculated  to  humiliate 
or  annoy  him.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  QuUlen,  22  Ind.  App.  496,  53  N.  E. 
1024. 

And  in  the  absence  of  oppression,  malice, 
or  abuse  directed  against  a  passenger  by  a 
conductor  who  by  mistake  calls  the  wrong 
station,  resulting  in  a  passenger  who  is  un- 
familiar with  the  locality  getting  off  at  a 
point  short  of  his  destination,  punitive 
damages  may  not  be  awarded.  Tennessee 
C.  R.  Co.  V.  Brasher,  29  Ky.  L.  Rep.  1277, 
97  S.  W.  349. 

When  a  passenger  is  negligently  put  off 
or  allowed  to  get  off  at  the  wrong  station, 
no  case  for  punitive  damages  is  made  un- 
less there  is  some  reckless  wanton,  wilful, 
capricious,' or  wrongful  act  done  on  the  part 
of  the  agent  or  servant  of  the  road.  Gulf, 
ft  S.  I.  R.  Co.  V.  Cole,  101  Miss.  411,  58  So. 
208;  Yazoo  ft  M.  Valley  R.  Co.  v.  Hughes, 
100  Miss.  95,  60  So.  627.  But  the  circum- 
stances may  be  such  that  the  jury  should 
be  allowed  to  determine  whether  tnere  was 
such  gross  negligence  on  the  part  of  the 
carrier,  such  conscious  indifference  to  the 
rights  of  the  plaintiff  and  the  public,  as 
warranted  the  imposition  of  punitive  dam- 
ages. Davis  V.  Yazoo  ft  M.  Valley  R.  Co. 
95  Miss.  540,  49  So.  179. 

Where  all  the.  evidence  showed  that  the 
act  of  defendant's  agent  in  causing  plain- 
tiff to  alight  at  the  wrong  junction  point, 
thus  delaying  her  in  completing  her  jour- 
ney, was  due  to  an  honest  mistake,  it  was 
held  that  there  was  no  evidence  upon  which 
to  base  an  instruction  for  exemplary  dam- 
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The  appellants  say  that  there  can  be  no 
negligence  or  wilfulness,  as  Mr.  Wassum 
was  acting  under  instructions  from  Mr. 
Whalem,  who  was  in  charge  of  the  ex- 
cursion cars  for  this  division,  and  those 
who  carried  the  cars  away  were  acting  un- 
der orders  from  their  superiors,  and  were 
bound  to  obey  them. 

It  is  true  that,  in  well-regulated  corpo- 
rations, the  inferior  shall  obey  the  orders 
of  the  superior,  and  with  the  corporation 
the  defense  of  obedience  to  orders  may  be  a 
complete  defense  to  the  inferior,  and  it  is 
on  that  very  theory  (in  part)  that  the 
corporation  is  held  liable  for  the  acts  of  the 
employees.  It  is  said  that  there  is  no  evi- 
dence to  warrant  punitive  damages.  This 
eannot  be  sustained.    Cave  t.  Seaboard  Air 


Line  R.  Co.  94  S.  C.  286,  L.R.A.  1915B,  915, 
77  8.  E.  1019. 

"There  was  no  error  in  submitting  to  the 
jury  the  issue  of  punitive  damages,  for  the 
evidence  in  the  case,  and  the  laclc  of  evi- 
dence which  it  was  incumbent  on  the  de- 
fendant to  introduce,  offered  reasonable 
ground  for  an  inference  of  indifference  to 
the  rights  of  the  passengers  on  the  part  of 
defendant,  in  failing  to  provide  adequate 
accommodations  for  them." 

The  judgments  are  affirmed. 

Gary,  Ch.  J.,  and  Watts,  J.,  concur. 

Hydrlck,  J.,  dissents  from  the  affirmance 
of  the  judgments  in  so  far  as  they  award 
punitive  damages. 


ages.    St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Free- 
land,  39  Okla.  60,   134  Pac.  47. 

In  Kirkland  v.  Texas  &  N.  O.  R.  Co.  — 
Tex.  Civ.  App.  — ,  140  S.  W.  505,  where  it 
appeared  that  plaintiff,  acting  upon  the  ad- 
vice of  a  fellow  passenger,  got  off  at  the 
wrong  station,  and  that  defendant's  serv- 
ant who  assisted  her  knew  of  her  real  desti- 
nation, and  that  by  the  time  the  train 
started  she  discovered  her  mistake  and  re- 
quested the  defendant's  agents  to  stop  the 
farain  and  permit  her  to  reboard  it,  which 
they  failed  to  do,  it  was  held  that  suffi- 
cient showing  was  not  made  to  authorize 
the  awarding  of  exemplary  damages. 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  McFadden, 
—  Tex.  Civ.  App.  — ,  25  S.  W.  451,  it  was 
held  that  negligence  of  defendant's  servants 
in  calling  the  name  of  the  station  before 
it  was  time  for  the  passengers  to  leave  the 
car,  and  in  refusing  to  stop  the  train 
after  they  had  discovered  that  plaintiff  had 
been  left,  was  not  sufficient  to  authorize 
the  awarding  of  exemplary  damages,  the 
ground  given  for  the  refusal  of  such  dam- 
ages being  that  a  master  cannot  be  held  in 
exemplary  damages  for  the  negligent  act 
of  its  servants,  unless  the  acts  were  author- 
ized or  ratified  by  him,  and  that  the  simple 
retention  of  the  servant  in  its  employ  was 
not  sufficient  to  sustain  a  verdict  based 
upon  such  ratification. 

And  the  right  of  a  passenger  to  punitive 
damages  must  be  submitted  to  the  jury 
-where,  after  he  had  been  put  off  the  train 
by  the  Pullman  porter  at  the  wrong  station 
by  mistake,  the  train  went  on  and  left 
him,  notwithstanding  his  notice  to  train 
employees  and  signals  from  the  station 
agent  to  stop.  Campbell  v.  Seaboard  Air 
Line  R.  Co.  83  S.  C.  448,  23  L.R.A.(N.S.) 
1058,  137  Am.  St.  Rep.  824,  65  S.  E.  628; 
!Entzminger  v.  Seaboard  Air  line  R.  Co. 
79  S.  C.  151,  60  S.  E.  441. 

Kot  giving  time  to  board  car. 

In  Choctaw,  O.  *  G.  R.  Co.  v.  Cantwell, 
78  Ark.  331,  95  S.  W.  771,  it  was  held  that 
a  railroad  company  was  not  liable  for  ex- 
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emplary  damages  for  leaving  a  woman  and 
two  of  her  children  on  the  platform  of  a 
station,  where  it  appeared  that  she  was  on 
the  platform  with  her  three  children  ready 
to  take  the  train  when  it  arrived,  that  the 
train  remained  from  five  to  ten  minutes, 
that  she  succeeded  in  getting  the  oldest 
child  on  the  train,  when  it  moved  out  and 
left  her  with  the  other  two  children  at  the 
depot,  and  the  trainman  upon  discovering 
the  little  girl  on  board,  stopped  the  train 
about  one  or  two  hundred  yards  from  the 
depot  and  put  her  off,  but  made  no  effort 
to  run  the  train  back  to  the  depot,  it  fur- 
ther appearing  that  in  order  to  run  the 
train  back  it  would  have  been  necessary  to 
send  the  brakeman  back  about  half  a  mile 
with  a  flag  to  safeguard  against  collisions, 
and  to  delay  the  train  until  it  would  have 
missed  connections  with  other  trains.  The 
court  said  that  negligence,  however  gross, 
will  not  justify  a  verdict  for  exemplary 
damages  unless  the  negligent  party  is  guil- 
ty of  wilfulness,  wantonness,  or  conscious 
indifference  to  consequences,  from  which 
malice  may  be  inferred. 

And  punitive  damages  may  not  be  award- 
ed where  a  train  approached  a  depot  plat- 
form at  which  a  passenger  was  waiting,^  ran 
about  60  yards  beyond  the  platform,  momen- 
tarily halted,  and  then  proceeded  on  its 
way  without  affording  the  passenger  an 
opportunity  to  get  on  board,  necessitating 
that  the  passenger  wait  three  hours  and  a 
half  and  then  make  his  journey  on  a  freight 
train,  in  the  absence  of  circumstances  of 
nulice,  insult,  personal  injuries,  damages 
to  business,  mental  or  physical  suffering. 
Memphis  &  C.  R.  Co.  v.  Green,  52  Miss. 
779. 

In  Alabama  k  V.  R.  Co.  t.  Pumell,  69 
Miss.  652,  13  So.  472,  it  appeared  that  it 
became  necessary  to  transfer  the  passengers 
from  the  train  upon  which  plaintiff  was 
riding  around  a  wreck  to  another  train, 
and  that,  while  waiting  for  the  other  train 
to  arrive,  plaintiff  chose  to  remain  upon 
the  first  train  instead  of  going  around  the 
wreck   with   the   other   passengers,   as   she 
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was  requested  to  do  by  the  conductor,  and 
later  the  train  she  was  upon  was  backed 
a  considerable  distance  from  the  wreck  and 
when  it  returned  the  other  train  was  there 
and  ready  to  start,  and  did  not  wait  for 
plaintiff,  although  the  conductor  luiew  that 
she  was  being  left,  the  reason  given  being 
that  the  train  was  late.  The  court  said 
that,  under  the  most  unfavorable  view  of 
the  affair  which  could  be  taken,  it  ap- 
peared that  the  defendant  simply  failed  to 
do  all  that  might  have  been  done  to  insure 
plaintiff's  continuance  of  her  journey,  and 
that  the  trial  court  rightly  refused  to  in- 
struct the  jury  to  find  for  defendant,  but 
should  have  restricted  it  to  compensatory 


In  Townsend  v.  Texas  k  N.  0.  K.  Co.  40 
Tex.  Civ.  App.  71,  88  S.  W.  302,  which  was 
an  action  for  damages  for  failure  of  defend- 
ant's employees  to  give  plaintiff  an  oppor- 
tunity to  board  its  train  after  it  had  been 
stopped  for  repairs  it  was  held  that,  even 
if  it  should  be  conceded  that  wilfulness 
could  be  implied  from  the  facts  alleged,  ex- 
emplary damages  could  not  be  recovered 
because  no  act  of  ratification  by  defendant 
of  the  alleged  wrongful  act  of  its  agent  was 
shown,  and  no  facts  were  alleged  from 
which  ratification  could  be  implied. 

But  exemplary  damages  may  be  awarded 
where  a  street  railway  company  fails  to 
stop  a  car  upon  signal  at  a  crossing,  but 
nins  20  to  40  feet  beyond  the  crossing  to 
a  point  where  the  mud  was  very  deep,  and 
the  conductor  refused  to  back  up  the  car 
because  of  the  rule  of  the  company  for- 
bidding him  to  do  so,  and  the  passenger, 
because  of  the  depth  of  the  mud,  was  un- 
able to  board  the  car.  Jackson  Electric  R. 
Light  &,  P.  Co.  V.  Lowry,  79  Miss.  431,  30 
So.  634. 

So,  the  act  of  the  conductor  of  a  street 
car  which  was  scheduled  to  make  a  flag 
stop  at  a  certain  place,  in  immediately 
giving  the  signal  to  go  ahead  after  the 
car  stopped  about  200  feet  from  and  be- 
yond the  passenger,  may  be  properly  found 
to  have  been  intentional  and  malicious,  so 
as  to  form  the  basis  for  the  assessment  of 
exemplary  damages.  Indiana  Union  Trac- 
tion Co.  y.  Heller,  44  Ind.  App.  385,  89 
N.  E.  419. 

And  in  Gillman  y.  Florida  C.  t  P.  R.  Co. 
63  S.  C.  210,  31  S.  E.  224,  where  the  plain- 
tiff did  not  have  time  to  purchase  a  ticket 
before  the  arrival  of  his  train,  but  was  told 
by  the  conductor  to  secure  the  ticket  and 
he  would  hold  the  train  for  him,  it  was 
held  that  punitive  damages  could  be  ■  re- 
covered for  failure  of  the  conductor  to  hold 
the  train. 

Failure  to  run  trains. 

A  railroad  company  is  not  liable  for  pu- 
nitive damages  on  account  of  its  failure  to 
run  a  train  on  the  return  trip  at  the  stipu- 
lated time,  due  to  the  breaking  down  of  an 
engine,  although  it  has  sold  a  return  ex- 
cursion ticket,  where  the  company  has  only 
one  other  engine,  which  is  in  the  shop  for 
L.R.A.1915C. 


'  repairs,  and  its  roadbed  and  equipment 
have  been  used  for  a  considerable  time  in 
a  dilapidated  condition,  although  tlie  earn- 
ings on  the  road  were  all  applied  to  its 
improvement,  in  the  absence  of  personal  in- 
sult, indignity,  or  intentional  wrong  to  the 
passenger.  Hansley  v.  Jamesville  &  W.  R. 
Co.  115  N.  C.  602,  32  L.R.A.  543,  44  Am.  St. 
Rep.  474,  20  S.  E.  528,  on  rehearing  in  117 
N.  C.  565,  32  L.R.A.  551,  53  Am.  St.  Rep. 
600,  23  S.  E.  443.  The  court  distinguished 
Purcell  v.  Richmond  &  D.  R.  Co.  108  J«.  C. 
414,  12  L.R.A.  113,  12  S.  E.  954,  956,  say- 
ing that  the  judgment  in  the  Purcell  Case 
should  be  put  upon  the  ground  that  the  de- 
fendant treated  the  plaintiff  with  indignity 
and  contempt  in  rushing  by  the  station 
when  there  was  room  for  other  passengers, 
or  at  least  when  there  was  evidence  tend- 
ing to  show  that  to  be  the  fact. 

Bdt  where  defendant  knew  at  the  time 
that  it  sold  a  return  ticket  to  plaintiff, 
that  it  would  discontinue  a  part  of  the 
road  before  the  expiration  of  the  time  for 
her  to  return,  the  jury  might  find  from 
that  fact  that  it  was  guilty  of  wilful  neg- 
ligence in  failing  to  provide  some  suitable 
transportation  for  her,  even  if  they  had 
been  satisfied  that  the  failure  to  operate 
that  part  of  the  road  was  not  wilful.  Pick- 
ens V.  South  Carolina  &  G.  R.  Co.  54  S.  C. 
498,  32  S.  E.  567. 

Delay  after  commencement  of  journey. 

Where  defendant's  train  upon  which 
plaintiff  was  a  passenger,  after  proceeding 
a  short  distance  from  the  depot,  stopped 
and  remained  there  for  over  ten  hours  with- 
out any  information  being  given  to  the 
passengers  as  to  the  cause  for  the  delay  or 
its  probable  duration,  though  the  conductor 
possessed  information  which  would  have  en- 
abled the  passengers  to  avoid  much  of  the 
inconvenience  suffered,  punitive  damages 
were  allowed.  Miller  v.  Southern  R.  Co. 
69  S.  C.  116,  48  S.  E.  99. 

But  where,  although  it  appeared  that  de- 
fendant's train  was  delayed  for  over  twelve 
hours,  it  did  not  appear  that  the  agents 
of  defendant  withheld  from  plaintiffs  any 
information  they  had  which,  if  communi- 
cated, would  have  avoided  the  causes  of 
injury  alleged,  it  was  held  that  punitive 
damages  sliould  not  be  allowed.  Mulligan 
V.  Southern  R.  Co.  84  S.  C.  171,  66  S.  E. 
1040. 

Where  there  was  nothing  to  show  that 
when  plaintiff  was  accepted  as  a  passenger 
on  a  mixed  train,  the  conductor  knew,  or 
had  reasonable  cause  to  believe,  that  he 
would  not  be  able  to  run  his  train  to  plain- 
tiff's destination  that  night,  or  that  he 
would  be  ordered  to  lie  over  at  an  inter- 
mediate point,  and  there  was  no  evidence 
of  rudeness  or  disrespect  toward  plaintiff, 
but  on  the  contrary  there  was  evidence  thaA 
the  conductor  asked  by  telegraph  for  per- 
mission to  carry  plaintiff  to  his  destina- 
tion, but  his  request  was  refused  because 
tiiere  were  some  special  trains  on  the  road, 
it  was  held  that  it  was  error  to  refuse  a 
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charge  that  plaintiff  was  not  entitled  to 
recover  punitive  damages.  Black  v.  Charles- 
ton ft  W.  C.  R.  Co.  87  S.  C.  241,  31  L.R^ 
(N.S.)  1184.  69  S.  E.  230. 

In  Aaron  v.  Southern  K.  Co.  68  S.  C.  98, 
46  S.  £.  556,  it  was  held  that  a  declaration 
which  alleged  that  the  cars  upon  which 
plaintiff  was  riding  were  delayed  for  six 
or  seven  hours  while  the  engine  was  used 
to  carry  a  Pullman  oar  to  another  desti- 
nation, because  of  a  wreck  on  another  part 
of  the  road,  did  not  state  a  cause  of  ac- 
tion for  exemplary  damages. 

Id  Fort  t.  Southern  R.  Co.  64  S.  0.  423, 
42  S.  E.  196,  it  was  held  that  a  passenger 
on  a  mixed  freight  and  passenger  train 
takes  passage  subject  to  the  delays  incident 
to  that  mode  of  conveyance,  and  where  his 
train  was  stopped  2  miles  short  of  his  desti- 
nation, and  the  engine  taken  hack  to  sm- 
other station  upon  orders  received  by  the 
conductor,  and  the  station  agent  made  no 
effort  to  secure  a  conveyance  for  plaintiff 
80  that  he  was  obliged  to  walk  to  his  desti- 
nation to  avoid  delay,  it  was  held  that  he 
could  not  recover  exemplary  damages,  there 
being  no  evidence  whatever  of  any  rudeness 
or  insult  to  plaintiff  by  defendant's  agent. 

In  Norfolk  *  W.  R.  Co.  v.  Lipscomb,  90 
Va.  137,  20  L.R.A.  817.  17  S.  E.  809,  it 
was  held  that  exemplary  damages  could  not 
be  allowed  for  mere  negligence  in  catting 
off  a  sleeper  from  the  train,  whereby  a 
passenger  with  a  sick  child  was  left,  while 
his  baggage  and  medicine  went  with  the 
train. 

But  in  Southern  R.  Co.  v.  Wooley,  168 
Ala  447,  48  So.  369.  it  was  held  that  a 
railroad  company  was  liable  for  punitive 
damages  where  a  flagman,  although  know- 
ing a  passenger's  destination,  wantonly  di- 
rected her  to  go  into  the  wrong  car,  as  a 
consequence  of  which  she  was  left  at  a 
point  short  of  her  destination,  when  the 
car  was  switched  off  to  make  up  a  train  at 
an  intermediate  junction  point. 

Miscellaneous  cases. 

In  Holcomb  ▼.  Spartanburg  R.  Gas  & 
Electric  Co.  94  S.  C.  436,  78  S.  E.  231, 
where  it  appeared  that  one  of  defendant's 
conductors  told  plaintiff  that  he  could  make 
connections  with  another  car  so  as  to  reach 
his  destination  that  night,  but  that  at  the 
time  he  told  him  so  the  car  had  already 
left,  the  court  said  that  while  it  may  be 
true  that  it  is  very  improbable  that  the 
conductor  wantonly  misled  the  plaintiff, 
still,  inasmuch  as  there  was  direct  evidence 
thai^  although  he  was  familiar  with  the 
schedule  and  knew  that  the  last  car  had 
gone,  yet  he  assured  the  plaintiff  that  he 
would  be  taken  to  his  destination  that 
night,  there  was  no  error  in  submitting  to 
the  jury  the  issue  of  wantonness. 

In  Schockley  v.  Southern  R.  Co.  93  S.  C. 
633,  77  S.  E.  221,  where  it  appeared  that 
plaintiff,  a  woman,  was  traveling  alone,  ex- 
cept for  her  baby,  which  she  was  carrying, 
was  sick  and  nervous,  and,  while  waiting 
for  her  train  in  defendant's  station  at  a 
L.R.A.1916C. 


place  with  which  she  was  unfamiliar,  ap- 
plied to  the  agent  to  inform  her  when  the 
train  arrived,  which  he  promised  to  do,  but 
later,  when  she  again  applied  for  informa- 
tion as  to  the  train,  he  mformed  her  that 
it  had  gone,  and  became  insulting  and  was 
heedless  of  her  appeals  for  help,  it  was 
held  that  punitive  damages  were  properly 
allowed.  R.  L.  S. 


VEBBfONT  SVPBEMi:  COCBT. 

LENA  M.  NEIBERO 

V. 

VICTOR  COHEN  et  at 

(— Vt— ,  92  Atl.  214.) 

Husband  and  wife  —  Imprisonmeiit  ot 
bnsband  —  action  by  wife. 

A  wife  cannot,  either  at  common  law  or 
under  the  married  woman's  act  giving  her 
a  right  to  hold  separate  property  and  sue 
alone,  recover  damages  for  loss  of  com- 
panionship and  support,  from  persons  who 
have  successfully  conspired  to  induce  her 
husband  to  commit  an  offense  for  which  he 
was  imprisoned,  where  they  intended  to  in- 
jure him,  and  not  her. 

(November  10,  1914.) 

EXCEPTIONS  by  defendants  to  rulings 
of  the  Chittenden  County  Court  made 
during  the  trial  of  an  action  brought  to  re- 
cover damages  for  loss  of  companionship 
and  support  of  plaintiff's  husband  alleged 
to  have  been  caused  by  defendants  conspir- 
ing against  him,  which  resulted  in  a  verdict 
for  plaintiff.    Sustained. 

The  evidence  tended  to  show  that  de- 
fendant Cohen  was  suspicious  of  the  re- 
lations between  his  wife  and  plaintiff's  hus- 
band. 

On  February  29,  1912,  Cohen  requested  a 

Note.  —  No  case  has  been  found  in  which 
the  facts  were  sufficiently  analogous  to 
those  in  Neibebo  v.  Cohen'  to  justify  its 
citation  by  way  of  annotation  as  an  au- 
thority in  point.  Attention  is,  however, 
called  especially  to  the  case  of  Flander- 
meyer  v.  Cooper,  40  L.R.A.(N.S.)  380,  and 
note  thereto  on  wife's  right  of  action  at 
common  law  against  one  selling  drugs  or 
liquor  to  husband.  The  reasoning  of  the 
court  in  the  Flandermeyer  Case  would  seem 
to  go  far  toward  supporting  the  wife's  right 
of  action  against  one  who  deprived  her  of 
his  society  by  such  a  conspiracy  as  existed 
in  the  Neibebo  Case.  See  also  Clark  v. 
Hill,  69  Mo.  App.  541,  which  is  sufficiently 
set  out  in  the  latter  case. 

Generally,  as  to  right  of  action  by  wife 
for  injuries  to  or  alienation  of  affections  of 
husband,  see  Index  to  L.R.A.  Notes.  "Hus- 
band and  Wife."  §§  65  and  67;  also  note  to 
Weber  v.  Weber,  L.R.A.1915A.  67. 
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deputy  sheriff  to  arrest  Xeiberg,  offering  a 
substantial  money  consideration,  which  the 
deputy  declined  to  do  without  the  necessary 
papers.  Cohen  then  said  he  could  pull  off 
the  job  more  successfully  in  Burlington. 
Agel,  who  was  present,  intimated  that  he 
could  catch  Neiberg  in  Burlington.  Cohen 
and  Agel  met  in  Burlington,  and  called  Nei- 
berg by  telephone  and  made  an  appointment 
with  him  for  the  following  Sunday.  Agel 
met  Neiberg  ou  Sunday,  spent  the  afternoon 
with  him,  and  finally  took  him  to  Burling- 
ton. They  drank  intoxicating  liquor  to 
some  extent,  and  in  the  evening  entered  a 
public  hack  and  Agel  gave  directions  to 
drive  up  a  certain  avenue  upon  which  de- 
fendant Gushing  was  picked  up,  and  short- 
ly afterward  Agel  left  the  hack,  and  the 
driver  took  Neiberg  and  defendant  Gushing 
to  a  hotel. 

Cohen,  early  in  the  evening,  went  to 
Burlington  and  watched  on  the  avenue 
above  referred  to  for  Weiberg,  who,  Agel 
told  him,  would  be  there  in  a  hack.  He  fol- 
lowed the  hack  to  the  hotel,  and  when  Nei- 
berg went  to  a  room  with  the  woman  be 
secured  a  warrant,  calling  an  officer,  and 
had  Neiberg  arrested. 

There  was  evidence  that  Cohen  hired  and 
paid  the  hackman,  and  expressed  satis- 
faction over  the  result. 

Neiberg  testified  that  he  was  not  master 
of  himself  during  the  evening  in  question, 
and  was  led  around  by  Agel,  and  re- 
membered nothing  from  the  time  he  entered 
the  hotel  imtil  his  arrest. 

Messrs.  Theodore  E.  Hopkins  and 
Sherman  R.  MouUon,  for  defendants: 

There  was  no  evidence  that  the  defend- 
ants did  anything  to  influence  plaintiff's 
husband  to  commit  the  crime. 

Torrey  v.  Field,  10  Vt.  353;  Boutwell  v. 
Marr,  71  Vt.  1,  43  L.R.A.  803,  76  Am.  St. 
Rep.  746,  42  Atl.  607;  Wills  v.  Central  Ice 
&.  Cold  Storage  Co.  39  Tex.  Civ.  App.  483, 
88  S.  W.  265;  Martin  v.  Leslie,  93  111.  App. 
44. 

An  action  will  not  lie  for  a  conspiracy  to 
do  a  lawful  act. 

Boutwell  V.  Marr,  71  Vt.  1,  43  L.R.A. 
803,  76  Am.  St.  Rep.  746,  42  Atl.  607; 
Adler  v.  Fenton,  24  How.  407,  16  L.  ed.  696; 
McHenry  v.  Sneer,  56  Iowa,  649,  10  N.  VV. 
234;  Nations  v.  Pulse,  175  Mo.  88,  74  S.  W. 
1012;  Porter  v.  Mack,  50  W.  Va.  581,  40  S. 
E.  459 ;  West  Virginia  Transp.  Co.  v.  Stand- 
ard Oil  Co.  50  W.  Va.  811,  56  L.R.A.  804, 
88  Am.  St.  Rep.  895,  40  S.  E.  691;  Lanyon 
V.  Edwards,  25  G.  C.  A.  100,  41  U,  S.  App. 
752,  79  Fed.  580;  Philbrook  v.  Newman,  86 
Fed.  139. 

Mr.  E.  A.  Ashland,  for  plaintiff: 

Defendants  were  guilty  of  conspiracy. 

F.  R.  Patch  Mfg.  Co.  v.  Protection  Lodge, 
L.R.A.1916C. 


L  A.  M.  77  Vt.  294,  107  Am.  St.  Rep,  763, 
60  Atl.  74;  Com.  v.  Waterman,  122  Mass. 
57 ;  Smith  v.  People,  25  111.  17,  76  Am.  Dec. 
780. 

Though  a  conspiracy  is  charged,  yet  if  cm 
the  trial  the  evidence  connects  but  one  per- 
son with  the  wrong  actually  committed,  the 
plaintiff  may  recover  against  him  as  if  he 
had  been  sued  alone. 

1  Cooley,  Torts,  p.  213,  note  12;  Young  r. 
Gormley,  119  Iowa,  546,  93  N.  W.  565; 
Van  Horn  v.  Van  Horn,  56  N.  J.  L.  318,  28 
Atl.  669;  Fillman  v.  Ryon,  168  Pa.  484,  32 
Atl.  89. 

A  conspiracy,  though  alleged,  need  not  be 
proved  in  any  case  in  order  to  recover 
against  those  who  actually  participated  in 
the  wrong  charged. 

1  Gooley,  Torts,  p.  213;  Young  ▼.  Gorm- 
ley, 119  Iowa,  546,  93  N.  W.  565;  Brackett 
V.  Griswold,  112  N.  Y.  454,  20  N.  E.  376. 

Mr.  H.  S.  Peck  also  for  plaintiff. 

Manson,  J.,  delivered  the  opinion  of  the 
court: 

Louis  Neiberg  was  found  guilty  of  com- 
mitting adultery  with  Hattie  Gushing,  and 
was  sentenced  to  the  state  prison,  and 
served  a  part  of  his  term.  His  wife  brings 
this  suit  against  Victor  Cohen,  Max  Agel, 
and  Hattie  Gushing  to  recover  damages  for 
the  loss  she  sustained  in  being  thus  de- 
prived of  his  affection,  society,  and  support, 
charging  that  the  defendants  conspired  to- 
gether to  procure,  and  did  procure,  the  com- 
mission of  the  offense  by  means  of  persua- 
sions and  the  administering  of  intoxicating 
liquor  and  drugs.  Hattie  Gushing  has  not 
been  personally  served,  nor  been  within  the 
state  since  the  writ  issued,  and  the  trial 
proceeded  against  Cohen  and  Agel  alone. 

The  only  exception  argued  is  that  taken 
to  the  refusal  of  the  court  to  direct  a  ver- 
dict for  the  defendants.  It  was  claimed  be- 
low, and  is  now  argued,  that  there  was  no 
evidence  tending  to  establish  the  alleged 
conspiracy,  and  none  tending  to  show  that 
the  defendants  did  anything  to  influence 
Neiberg  to  commit  the  crime;  that  in  doing 
all  that  the  evidence  tended  to  establish  the 
defendants  did  nothing  but  what  they  had 
a  legal  right  to  do;  and  that  the  motive 
with  which  one  does  a  legal  act  is  not  ma- 
terial. A  somewhat  particular  presentation 
of  the  evidence  will  be  found  in  the  state- 
ment of  the  case. 

There  was  certain  evidence  tending  to 
show  that  Cohen  and  Agel  were  acting  in 
conctirrence  in  the  execution  of  a  plan 
previously  agreed  upon.  The  claim  made  by 
the  defendants  raises  the  question  whether 
the  undertaking  which  the  evidence  tends 
to  establish  was  merely  to  keep  Neiberg  un- 
der observation  to  get  evidence  of  a  crime 
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likely  to  be  committed  and  secure  his 
punishment,  or  whether  it  covered  a  pur- 
pose and  attempt  to  bring  about  the  com- 
miasion  of  a  crime  through  agencies  of  their 
own.  The  use  of  the  word  "persuasions"  in 
the  declaration  did  not  confine  the  plaintifl 
to  influences  by  word  of  mouth.  The  in- 
fluence may  have  been  exerted  through  sur- 
rounding conditions  for  which  the  defend- 
ants were  responsible.  We  think  the  evi- 
dence tends  to  show  that  Cohen  and  Agel 
conspired  to  bring  about  the  commission  of 
an  offense  at  a  time  opportune  for  dis- 
covery and  proof,  by  creating  conditions 
calculated  to  secure  the  desired  result,  and 
that  they  were  actuated  therein  solely  by 
a  desire  to  injure  Neiberg.  But  it  cannot 
be  said  that  the  evidence  fairly  and  reason- 
ably tends  to  show  that  Neiberg  was  so  in- 
toxicated as  not  to  be  master  of  himself. 
We  know  of  no  other  case  like  this,  and  be- 
fore carrying  our  conclusions  further  we 
give  some  preliminary  consideration  to  the 
relation  between  husband  and  wife,  as  bear- 
ing upon  the  latter's  rights  of  action. 

The  wife  had  no  remedy  at  common  law 
for  the  alienation  of  her  husband's  affec- 
tion and  the  consequent  loss  of  his  society 
and  aid.  This  was  partly  because  of  her  in- 
ability to  sue  independently  of  her  husband, 
and  partly  because  she  was  not  considered 
to  have  any  property  interest  in  her  hus- 
band's services.  Knapp  v.  Wing,  72  Vt. 
334,  47  Atl.  1075.  But  in  nearly  all  juris- 
dictions where  the  wife  is  now  empowered 
to  sue  alone,  and  to  hold  separate  property, 
she  is  held  entitled  to  recover  damages  of 
the  person  causing  the  alienation,  and  this 
without  the  aid  of  any  special  statute. 
Note  in  46  Am.  St.  Rep.  472. 

In  other  instances  of  a  wrongful  depriva- 
tion of  the  husband's  support,  the  right  of 
recovery  is  given  by  statute.  The  right  to 
recover  for  the  pecuniary  injury  resulting 
to  a  widow  from  the  loss  of  her  husband's 
support  through  his  death  from  a  wrongful 
act  did  not  exist  at  common  law  and  de- 
pends wholly  upon  the  statute.  ]-<egg  v. 
Britton>  64  Vt.  652,  669,  24  Atl,  1016.  A 
wife  who  has  lost  the  support  of  her  hus- 
band through  the  disabling  effects  of  intoxi- 
cating liquor  unlawfully  furnished  recovers 
solely  by  force  of  the  statute.  Enactments 
of  this  nature,  known  as  the  "civil  damage 
acts,"  give  a  cause  of  action  where  none  ex- 
isted at  common  law.  Campbell  v.  Harmon, 
96  Me.  87,  51  Atl.  801;  Volans  v.  Owen,  74 
N.  Y.  626,  30'Am.  Rep.  337.  The  recogni- 
tion of  the  right  of  the  wife  to  recover  for 
the  loss  of  support  resulting  from  an 
alienation  of  her  husband's  affection,  as  a 
right  in  existence  when  her  common-law 
disabilities  are  removed,  is  doubtless  due  to 
the  nature  of  the  marriage  relation  and  the 
L.R.A.1915C. 


mutuality  of  its  peculiar  obligations.  See 
Bennett  v.  Bennett,  116  N.  Y.  684,  690,  6 
L.R.A.  663,  23  N.  E.  17. 

It  may  aid  us  somewhat  in  giving  this 
case  its  proper  status  if  we  contrast  it  with 
the  familiar  cases  of  our  reports.  The  case 
is  not  the  ordinary  suit  for  alienation  of 
affection  and  loss  of  society  through  an 
adulterous  intercourse.  Hattie  Cushing, 
and  slie  alone,  would  have  been  the  respond- 
ent to  such  a  charge.  The  husband's  failure 
to  give  his  wife  the  further  benefit  of  his 
society  was  not  from  any  lack  of  willingness 
on  his  part,  but  because  he  was  prevented 
from  living  with  her  by  his  incarceration. 
Nor  is  the  case  one  against  relatives  or 
friends  who  have  sought  from  motives,  good 
or  bad,  to  separate  husband  and  wife.  The 
defendants  have  not  tried  to  get  the  plain- 
tiff's husband  to  abandon  her,  nor  proceed- 
ed from  any  malicious  feeling  against  her, 
nor  in  fact  caused  her  any  pecuniary  loss, 
except  that  incident  to  the  husband's 
punishment  for  crime. 

If  this  had  been  the  usual  suit  against 
the  woman  whose  act  is  the  basis  of  the 
plaintiff's  claim,  there  could  have  been  no 
recovery.  A  single  instance  of  adultery 
had  by  a  man  accustomed  to  marital  in- 
fidelities, with  a  common  prostitute  who 
serves  his  purpose  on  a  chance  occasion, 
does  not  constitute  the  enticement  and 
alienation  essential  to  a  recovery.  This 
action  is  not  an  alienation  suit,  but  is  like 
it  in  respect  to  the  damage  claimed.  The 
suit  seeks  a  recovery  for  the  same  loss  of 
society  and  support  that  is  sustained  in  an 
alienation  case,  but  with  the  loss  due  to  an 
imprisonment  for  the  crime  of  adultery,  in- 
stead of  to  an  alienation  of  affection.  The 
immediate  cause  of  the  damage  sued  for 
was  the  imprisonment.  The  more  remote 
cause  was  the  action  of  the  defendants. 

It  may  be  said  generally  that  when  one 
is  injured  by  the  wrongful  act  of  another, 
and  a  third  person  suffers  an  indirect  and 
consequential  loss  because  of  some  contract 
obligation  to  the  injured  party,  the  loss 
suffered  by  such  third  person  does  not  con- 
stitute a  cause  of  action.  Connecticut 
Mut.  L.  Ins.  Co.  T.  New  York  &  N.  H.  R. 
Co.  25  Conn.  266,  65  Am.  Dec.  571;  Rock- 
ingham Mut.  F.  Ins.  Co.  V.  Bosher,  39  Me. 
263,  63  Am.  Dec.  618;  Ashley  v.  Dixon,  48 
N.  Y.  430,  8  Am.  Hep.  669;  Anthony  v. 
Slaid,  11  Met.  200.  It  has  been  held,  how- 
ever, that  where  one  is  injured  by  the 
wrongful  act  of  another,  and  a  third  party 
is  indirectly  and  consequentially  injured, 
the  injury  of  the  latter  is  actionable,  al- 
though not  directly  committed  upon  him,  if 
it  was  maliciously  and  fraudulently  intend- 
ed to  affect,  and  did  injuriously  affect,  him 
in  his  contract  or  business  relations.    Greg- 
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ory  T.  Brooks,  35  Conn.  437,  95  Am.  Dec. 
278 ;  McNary  v.  Chamberlain,  34  Conn.  384, 
91  Am.  Dec.  732. 

The  above  cases  deal  with  injuries  in- 
directly affecting  a  third  person  through  his 
contract  obligations  to  the  party  im- 
mediately injured.  There  are  other  cases 
where  the  consequential  injury  is  suffered 
by  reason  of  a  natural  relation  to  such  in- 
jured party.  The  father,  being  entitled  to 
the  services  of  his  children  during  their  mi- 
nority, may  recover  for  any  injury  wrong- 
fully inflicted  upon  his  child  which  causes 
a  loss  of  service.  A  husband  has  a  right  to 
recover  for  any  injury  wrongfully  inflicted 
upon  his  wife,  physical  or  otherwise,  which 
deprives  him  of  her  services.  The  wife  has 
no  corresp<»ding  general  right.  But  hus- 
band and  wife  each  have  the  same  right  to 
recover  for  an  alienation  of  the  other's  af- 
fection and  the  consequent  loss  of  society 
and  support.  The  right  of  the  wife  seems 
not  to  have  been  extended  beyond  this, 
otherwise  than  by  special  enactAient. 

The  position  of  the  wife  will  appear  more 
fully  from  a  reference  to  some  cases  where 
the  loss  of  the  husband's  society  and  sup- 
port was  due  to  other  causes  than  aliena- 
tion of  affections.  In  Clark  v.-  Hill,  69  Mo. 
App.  641,  the  husband,  a  strong  and  healthy 
man,  was  made  incurably  insane  by  the  de- 
fendant's repeated  threats  of  violence;  and 
the  wife  brought  suit  for  the  loss  of  her 
husband's  support,  comfort,  and  society, 
and  recovered.  The  ground  stated  was  that 
under  the  statutes  then  existing  a  married 
woman  could  maintain  an  action  in  her 
own  name  for  this  loss.  It  appears  from  a 
case  cited  in  the  opinion  that  the  statute 
referred  to  specifically  included  in  the 
rights  of  action  which  were  a  part  of  the 
property  rights  conferred,  those  growing 
out  of  any  violation  of  her  personal  rights. 
So  the  decision  may  be  viewed  as  a  con- 
struction of  the  Missouri  statute.  Ko  such 
clause  is  contained  in  our  statute,  and  it  is 
not  necessary  to  inquire  as  to  the  effect  of 
such  a  provision  upon  the  common-law  rule. 

Where  the  wife  has  been  deprived  of  the 
support  of  her  husband  by  reason  of  his  in- 
jury through  the  negligent  act  of  another, 
she  is  held  to  have  no  separate  remedy.  In 
Feneff  v.  New  York  C.  &  H.  R.  R.  Co.  203 
Mass.  278,  133  Am.  St.  Rep.  291,  24  L.R.A. 
(N.S.)  1024,  80  N.  E.  436,  decided  in  1909, 
it  was  said  that  no  case  had  been  referred 
to  or  found  in  which  an  action  for  a  loss  of 
consortium  had  been  maintained  because  of 
a  personal  injury  to  the  other  spouse  for 
which  that  spouse  was  entitled  to  recover 
full  compensation;  that  persons  whose  re- 
lations to  the  injured  party  are  purely  do- 
mestic should  not  be  permitted  to  share  in, 
nor  receive  a  sum  in  addition  to,  the  com- 
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pensation  to  which  the  injured  person  i* 
entitled;  that  their  damages  are  too  remote 
to  be  made  the  subject  of  an  action.  It  is 
said  in  Lush's  Husband  &  Wife,  1910  ed.  p. 
13,  that  there  is  no  reported  case  of  an  ac- 
tion by  a  wife,  or  by  husband  and  wife,  for 
consequential  damage  to  the  wife  through 
the  negligent  act  of  a  defendant,  causing 
personal  injuries  or  other  damage  directly 
to  the  husband. 

The  only  cases  we  know  of  where  the  loss 
of  support  resulted  from  the  husband's  im- 
prisonment for  crime  were  cases  which 
arose  under  the  civil  damage  acts.  Most 
of  these  statutes  provide  that  the  wife  may 
recover  for  a  loss  pf  the  means  of  support 
as  well  as  for  injuries  to  person  and  prop- 
erty. This  provision  regarding  the  means 
of  support  is  held  to  apply  to  both  the 
direct  and  indirect  results  of  the  intoxi- 
cation; and  in  actions  brought  under  the 
statutes  containing  it  the  wife  is  allowed 
to  recover  for  the  loss  of  support  which  she 
suffers  because  of  her  husband's  imprison- 
ment. Beers  v.  Walhizer,  43  Hun,  254; 
Homire  v.  Halfman,  156  Ind.  470,  60  N.  B. 
154.  In  other  cases,  where  the  statutory 
remedy  is  confined  to  injuries  to  person  and 
property,  a  recovery  for  the  loss  of  support 
resulting  from  the  husband's  imprisonment 
is  denied.  Bradford  v.  Boley,  167  Pa.  506, 
31  Atl.  751;  see  Dennison  v.  Van  Wormer, 
107  Mich.  461,  66  N.  W.  274. 

It  is  evident  that  the  plaintiff  cannot  re- 
cover the  damages  claimed  in  the  absence 
of  a  statutory  authorization,  unless  upon 
some  special  groimd.  It  is  true  that  the 
loss  she  suffered  resulted  from  an  inten- 
tional and  malicious  act.  But  the  ma- 
licious purpose  and  act  of  the  defendants 
were  directed  against  the  husband,  and 
not  against  the  wife.  Whatever  Neiberg's 
right  against  the  defendants  mi^t 
have  been,  if  their  acts  had  deprived  him 
of  his  wife,  he  certainly  could  not  have  re- 
covered upon  the  case  as  presented.  The 
reasoning  in  the  Feneff  Case,  based  upon 
the  husband's  right  of  recovery,  is  not  to  be 
taken  as  implying  that  the  wife  may  re- 
cover where  the  husband  cannot.  It  is  not 
the  deprivation  of  the  husband's  support, 
but  the  cause  of  the  deprivation,  which  de- 
termines the  question  of  remedy.  If  the 
deprivation  is  due  to  an  alienation  of  the 
husband's  affection,  the  wife  has  a  right  of 
action  corresponding  to  that  of  the  husband. 
If  the  deprivation  is  due  to  causes  for 
which  the  husband  may  recover,  his  re- 
covery is  deemed  to  be  partly  for  the  wife's 
benefit,  and  the  remedy  is  clearly  to  the 
husband,  and  not  to  the  wife.  If  the  cc«- 
duct  of  the  husband  was  tmch  that  he  can- 
not recover,  there  can  be  no  recovery  by 
the     wife,     unless    upon    grounds    directly 
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perBonal  to  her.  In  such  a  case  the  damage 
would  be  considered  immediate,  and  not 
consequential.  It  is  said  in  the  work  above 
cited  that  no  action  will  lie  at  the  suit  of 
the  wife  for  loss  of  consortium,  or,  indeed, 
for  any  other  consequential  damages  which 
ahe  may  have  suffered  from  an  act  of  tres- 
pass to  her  husband,  except  possibly  when 
the  trespass  is  committed  upon  the  husband 
with  intent  to  injure  the  wife.  As  Uiis 
case  shows  no  intent  to  injure  the  wife,  it 
is  not  necessary  to  pursue  the  argument 
further. 

As  the  case  stands,  the  situation  is  the 
same  as  in  any  case  where  the  head  of  a  de- 
pendent family  is  convicted  of  crime  and 
sentenced  to  imprisonment.  The  rights  of 
all  persons  entitled  to  the  support  of  a 
relative  are  subject  to  the  right  of  the  state 
to  exact  the  penalty  for  his  breach  of  the 
law.  The  wife  is  in  a  class  by  herself,  but 
she  is  not  the  only  one  entitled  to  support. 
The  obligations  of  support  are  both  natural 
and  statutory.  The  family  may  consist  of 
a  wife  or  a  dependent  child  or  other  rela- 
tive entitled  to  support, — as  a  dependent 
parent  or  grandparent,  brother  or  sister,  or 
grandchild, — or  of  all  these  together.  It 
would  be  difficult  to  place  a  recovery  in  this 
case  upon  grounds  which  would  not  be 
equally  available  to  other  relatives  entitled 
to  support. 

Our  conclusions  upon  the  points  con- 
sidered are  such  that  it  is  not  necessary  to 
characterize  the  nature  of  the  defendants' 
acts  more  fully  than  was  done  in  opening 
the  discussion;  nor  to  consider  the  proper 
application  of  the  rule  regnrding  the  motive 
with  which  a  lawful  act  is  done;  nor  to  in- 
quire as  to  the  rights  of  private  persons 
with  reference  to  the  detection  and  punish- 
ment of  crime. 

Judgment  reversed,  and  judgment  tor  de- 
fendants. 
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WESTERN    UNION    TELEGRAPH    COM- 
PANY, Appt, 

T. 

J.  D.  McLAURIN. 

(—  Miss.  — ,  66  So.  739.) 

Telegraph  —  dlsclosare  of  contents  of 
message  —  liability. 

One  cannot  hold  a  telegraph  company  lia- 
ble in  damages  for  bis  humiliation  and  loss 


of  social  caste  and  business  opportunities 
through  its  disclosure  to  strangers  of  the  con- 
tents of  a  message  showing,  in  connection 
with  the  proof  that  he  is  compelled  to  intro- 
duce to  make  a  case,  that  he  was  maintain- 
ing illicit  sexual  relations  with  the  sender. 

(December  14,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lauderdale 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  defendant's 
disclosure  of  the  contents  of  telegrams  sent 
to  plaintiff.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Harris  &  Potter  for  appelUmt. 
Mr.  F.  T.  Bralian  for  appellee. 

Cook,  J,  delivered  the  {pinion  of  the 
court: 

This  case  was  begun  by  appellee  against 
appellant  to  recover  damages  for  injuries 
caused  by  appellant  disclosing  the  contents 
of  two  tel^rams.  The  messages  were  sent 
from  Selma,  Alabama,  to  appellee  at  Toom- 
suba,  Mississippi,  and  were  in  the  following 
words: 

(1)  "Call  me  up  at  once  at  9196. 
[Signed]   Alice." 

(2)  "Please  come  home,  I  am  sick. 
[Signed]     Alice." 

The  first  message  was  dated  November  3, 
1912,  and  the  second  November  4,  1912,  and 
each  was  ddivered  to  the  sendee  on  the  day 
of  their  date. 

The  first  telegram  was  written  on  a  tissue 
paper  train  sheet  and  folded  on  itself,  but 
was  not  placed  in  an  envelop  or  sealed. 
This  message  was  delivered  to  a  third  party 
by  appellant,  and  the  evidence  discloses  that 
the  third  party  did  not  open  or  read  the 
message.  The  second  message  was  delivered 
by  the  telegraph  company  to  a  sister  of  the 
sendee,  about  eleven  years  of  age,  and  was 
by  her  first  delivered  to  her  mother,  who 
opened  and  read  it,  and  it  was  then  de- 
livered to  appellee.  The  last  message  was 
written  on  the  same  kind  of  paper  as  the 
first,  and  was  not  sealed  or  inclosed  In  an 
envelop.  After  reading  the  message,  appel- 
lee's mother  asked  him  if  he  was  married 
to  the  sender  of  the  tel^ram,  and  it  seems 
from  the  evidence  that  she  pursued  this 
line  of  inquiry  far  enough  to  learn  that 
"Alice"  was  a  prostitute,  and  that  her  son 
had  been  her  paramour. 

It  also  appears  that  the  messenger  of  the 
company  at  Selma  disclosed  the  contents  of 


to  privilege  of  message,  see  note  in  35  L.R.A. 
(N.S.)  583. 

Liability  at  common  law. 
It  appears  to  be  generally  recognized  that 


Note,  —  lAability  of  telegraph,  com/pany 
for  discloalng  contents  of  message. 

This  note  does  not  cover  the  question 
whether  telegraph  companies  can  be  com- 
pelled to  produce  messages  in  evidence.  As 
L.R.A,1916C. 
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the  telegraphic  correspondence  to  the  friends 
of  appellee  at  Selma,  and  it  is  alleged  and 
proven  that  his  relations  with  the  woman 
of  the  underworld  thus  became  public  prop- 
erty, to  his  humiliation  and  shame,  caused 
him  to  lose  caste  with  women  of  respecta- 
bility, and  ultimately  forced  him  to  resign 
a  lucrative  position  at  Selma  to  take  an- 
other elsewhere  lees  lucrative  and  pleasant. 
The  wags  of  his  acquaintance,  after  the 
disclosure  of  the  contents  of  the  messages, 
commonly  called  him  "Alice,"  and  the  urch- 
ins of  the  street  promptly  tagged  him  with 
the  same  sobriquet.  In  short,  the  record 
tells  a  story  that  appeals  to  the  sympathy 
of  the  sternest  moralist.  There  can  be  no 
doubt  that,  when  his  sins  had  thus  found 
him  out,  appellee  suffered  not   only   men- 


tally, but  also  financially.  Doubtless,  the 
messenger  boy  did  not  appreciate  the  enor- 
mity or  the  consequences  of  his  offense  when 
he  satisfied  the  curiosity  of  inquiring  femi- 
nine friends  of  appellee  by  disclosing  that 
"Alice"  was  a  demirep  and  appellee  was  her 
Don  Juan. 

We  refrain,  for  obvious  reasons,  from  a 
further  statement  of  the  harrowing  details 
of  appellee's  humiliation  when  it  dawned 
on  him  that  he  had  been  exposed,  found 
out,  caught.  Will  the  law  compensate  him 
for  his  injured  feelings,  or  for  his  dam- 
aged exchequer,  is  the  question. 

It  may  be  suggested  that  had  the  disclos- 
ures not  been  made,  in  all  probability,  ap- 
pellee would  have  continued  to  stray  in  the 
primrose  paths  of  dalliance;   whereas  and 


telegraph  companies  owe  a  duty  to  keep  the 
contents  of  messages  intrusted  to  them  for 
transmission  secret,  and  that  in  case  of  a 
violation  of  this  duty,  and  a  disclosure  to 
persons  other  than  those  to  whom  a  legal 
deliveiy  is  justified,  a  recovery  may  be  had. 

It  will  be  noticed  that  the  court  in  West- 
EBN  U.  Teleg.  Co.  v.  McL&TJitm  held  that 
the  telegraph  company  violated  its  public 
duty  when  it  disclosed  the  contents  of  the 
message  to  persons  other  than  the  addressee, 
but  refused  a  recovery  on  the  groimd  that 
without  the  aid  of  the  plaintiff's  immoral 
acts  he  could  not  show  that  he  had  suffered 
damage,  holding  that  when  it  appears  that 
the  plaintiff's  right  of  recovery  is  based 
upon  his  own  wrong,  the  court  will  bring 
the  case  to  an  end  and  disregard  the  wrongs 
committed  by  defendant.  No  other  case 
dealing  with  this  question  has  been  found 
where  the  court  has  applied  the  ''unclean 
hand  maxim"  of  equity. 

It  has  been  held  that  in  every  contract 
for  the  transmission  of  a  telegraphic  mes- 
sage, there  is  involved  an  obligation  on  the 
part  of  the  transmitting  company  to  keep  its 
contents  secret,  and  that  a  violation  of  this 
duty  gives  a  right  of  action  against  the 
company  for  actual  damages.  Cocke  v. 
Western  U.  Teleg.  Co.  84  Miss.  380,  36  So. 
392.  It  was  held  in  this  case  that  such  an 
action  must  be  decided  without  reference 
to  a  statute  making  it  a  penal  offense  for 
employees  of  telegraph  companies  to  divulge 
the  contents  of  messages. 

In  Cocke  v.  Western  U.  Teleg.  Co.  supra, 
it  was  held  that  punitive  damages  would 
not  be  allowed  where  the  operator,  who  was 
a  friend  of  the  addressee,  disclosed  the  con- 
tents of  a  message  concerning  the  court's 
decision  on  his  brother's  appeal  from  a  con- 
viction of  murder  to  other  friends  of  the  ad- 
dressee, the  court  holding  that  the  message 
was  one  relating  to  a  public  matter  which 
would  necessarily  have  been  general  prop- 
erty in  a  few  hours. 

In  Woods  V.  Miller,  55  Iowa,  168,  39  Am. 
Rep.  170,  7  N.  W.  484,  where  the  production 
and  introduction  in  evidence  of  a  telegram 
in  an  action  between  the  sender  and  sendee 
was  in  question,  the  court  said:  "The  con- 
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tents  of  messages,  unlike  the  contents  of 
letters,  are  necessarily  known  to  the  per- 
sons engaged  in  transmitting  them.  The 
interests  of  business  require  that  they 
should  not  be  divulged  to  tiiird  persons,  but 
the  parties  themselves  have  a  right  to  the 
messages  to  prove  their  contract." 

In  Barnes  v.  Postal  Teleg.-Cable  Co.  166 
N.  C.  160,  72  S.  E.  78,  where  an  action  was 
brought  to  recover  for  damage  claimed  to 
have  been  sustained  because  of  a  delay  in 
the  delivery  of  a  message  which  the  tele- 
graph company  was  unable  immediately  to 
telephone  to  the  addressee  personally  on  ac- 
count of  his  being  at  a  distance  from  the 
telephone  office,  but  which  might  have  been 
telephoned  and  delivered  by  messenger,  the 
court  held  that  the  telegraph  company  could 
not  properly  do  this  without  the  consent  of 
the  sender  and  sendee,  or  at  least  of  one  or 
the  other,  and  said:  "There  was  some  ques- 
tion as  to  the  right  of  the  telephone  com- 
pany to  disclose  the  contents  of  the  mes- 
sage to  a  person  other  than  the  addressee. 
This  could  not  be  done  without  the  consent 
of  the  sender  and  the  sendee,  or  at  least 
the  sender  or  the  sendee,  depending  upon 
the  nature  of  the  message  or  the  terms  of 
the  contract.  The  telegraph  company  un- 
der its  ordinary  contract  is  not  required 
to  telephone  a  message,  as  it  would  impair 
the  confidential  relations  assumed,  but  it 
can  agree  to  deliver  a  message  in  this  man- 
ner. .  .  .  It  is  a  part  of  the  undertak- 
ing of  the  telegraph  company  with  respect 
to  the  transmission  and  subsequent  handling 
of  the  message,  that  its  contents  shall  not 
be  disclosed  to  any  person  whomsoever  with- 
out the  consent  of  either  the  sender  or  ad- 
dressee, and,  if  it  does  divulge  the  contents 
without  being  released  from  the  obligation 
of  secrecy,  it  acts  at  its  peril.  .  .  .  Nor 
has  the  company  the  right  to  deliver  the 
message,  especially  by  telephone,  which  nec- 
essarily discloses  its  contents,  to  one  not 
the  agent  of  the  addressee  to  receive  tele- 
grams, unless  he  is  otherwise  expressly  or 
impliedly  authorized  to  receive  it.  .  .  . 
We  should  carefully  distinguish  between 
the  mode  of  delivery  in  respect  to  telegrams 
which  are  to  be  transmitted  by  teleph<»e 
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aince  the  "bleesed  sunlight  of  publicity" 
has  caused  him  to  abandon  the  pleasures 
of  sin,  appellee  is  in  fact  the  winner  rather 
than  a  loser ;  but,  as  the  telegraph  company 
does  not  file  this  as  an  offset,  we  will  not 
consider  that  feature  of  the  case. 

"The  test  whether  a  demand  connected 
with  an  illegal  transaction  is  capable  of 
being  enforced  at  law  is  whether  the  plain- 
tiff requires  the  aid  of  the  illegal  trans- 
action to  establish  his  case."  Swan  t. 
Scott,  11  Serg.  &  R.  164;  Thomas  v.  Brady, 
10  Pa.  164;  Scott  V.  Duffy,  14  Pa.  18. 

If  a  plaintiff  cannot  open  his  case  with- 
out showing  that  he  has  broken  the  law,  a 
court  will  not  aid  him.  It  has  been  said 
tli»t  the  objection  may  often  sound  very 
ill  in  the  mouth  of  the  defendant,  but  it  is 


not  for  his  sake  the  objection  is  allowed; 
it  is  founded  on  general  principles  of  policy 
which  he  shall  have  the  advantage  of,  con- 
trary to  the  real  justice  between  the  parties. 
The  principle  of  public  policy  is  that  no 
court  will  lend  its  aid  to  a  party  who 
grounds  his  action  upon  an  immoral  or 
ill^al  act. 

The  principle  has  been  applied  in  numer- 
ous cases  wherein  its  application  seems  to 
have  been  of  doubtful  propriety,  but  the 
principle  as  stated  is  undoubtedly  sound  in 
logic,  and  necessarily  affords  the  true  test 
for  the  guidance  of  the  courts. 
.  Speaking  of  the  principle  here  inroked. 
Judge  Cooley  in  his  valuaUe  work  on  Torts 
(vol.  1,  '172),  says:  "It  may  be  thought 
that  the  maxim  that  the  law  will  not  re- 


beyond  the  telegraph  c<nnpany's  line,  and  a 
delivery  of  the  telegraphic  message  itself 
by  the  messenger  of  the  transmitting  com- 
pany." 

As  to  the  duty  of  telegraph  company  to 
deliver  message  by  telephone,  see  note  to 
Western  U.  Tel«g.  Co,  v.  Price,  29  L.R.A. 
(N.S.)  837. 

In  Hellams  v.  Western  U.  Teleg.  Co.  70 
S.  C.  83,  49  S.  E.  12,  in  considering  the  duty 
of  a  telegraph  company  with  reference  to 
telephoning  a  message  for  an  addressee  who 
had  no  telephone,  the  court  stated  that  it 
did  not  think  that  the  law  imposed  upon 
telegraph  companies  the  duty  to  telephone 
a  message,  as  that  would  seriously  impair 
the  confidential  relations  assumed  in  the  de- 
livery, receipt,  and  transmission  of  tele- 
graphic communications. 

In  Barnes  v.  Western  U.  Teleg.  Co.  120 
Fed.  550,  the  questions  of  negligence  of  the 
telegraph  company  and  consequent  injury 
to  plaintiff  were  held  to  be  for  the  jury, 
where  plaintiff  addressed  a  message  relating 
to  the  price  of  a  valuable  horse  to  a  horse 
dealer,  and  although  an  inn  kept  by  the 
addressee,  which  was  frequented  by  horse- 
men, was  within  delivery  limits,  the  mes- 
sage was  telephoned  to  the  inn,  where  it 
was  received  by  the  wife  of  a  rival  dealer, 
who  transcribeid  it  and  left  it  exposed  to 
the  public,  it  being  allied  that  as  a  result 
of  the  publicity  given  to  the  message  an 
offer  previously  made  for  the  horse  was 
withdrawn. 

In  Re  Renville,  46  App.  Div.  37,  61  N. 
Y.  Supp.  549,  refusing  mandamus  to  compel 
a  telegraph  company  which  had  entered  into 
an  agreement  with  a  stock  exchange  to  fur- 
nish members  and  others  of  whom  the  ex- 
change might  approve  with  reports  of  the 
exchange,  to  supply  such  re^rts  to  <wie 
whose  application  had  been  rejected  by  the 
exchange,  the  court  gave,  as  one  of  the 
grounds  of  the  decisions,  the  duty  of  a  tele- 
graph company  not  to  disclose  the  contents 
of  messages,  and  observed  that  it  saw  no 
difference  whether  a  despatch  is  given  to  a 
telegraph  company  to  be  communicated  to 
*  single  Individual,  to  ten,  a  hundred,  or 
a  thousand  individuals.  The  ultimate  ques- 
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tion  involved  in  this  case  as  to  the  duty  of 
the  telegraph  company  to  furnish  appli- 
cants with  reports  of  the  exchange  is  not 
within  the  scope  of  the  note. 

As  to  property  rights  in  market  quota- 
tions, see  note  to  McDearmott  Commission 
Co.  ▼.  Chicago  Bd.  of  Trade,  7  L.R.A.(N.S.) 
889.  For  mandamus  to  compel  delivery  by 
a  telegraph  company  of  market  quotations 
to  bucket  shops,  see  note  to  Western  U. 
Teleg.  Co.  v.  State,  3  L.R.A.(N.S.)  163. 

Statutory  liability. 

In  some  states  statutes  are  in  force  for- 
bidding the  disclosure  of  the  contents  of 
telegrams.  These,  however,  appear  to  be 
generally  directed  against  the  employees  of 
telegraph  companies,  rather  than  against 
the  companies.  The  cases  involving  the 
penal  liability  of  such  employees  for  viola- 
tion of  the  statute  are  not  within  the  scope 
of  the  note. 

In  Western  U.  Teleg.  Co.  v.  Bierhaus,  8 
Ind.  App.  563,  36  K.  E.  161,  a  statute  which 
makes  it  penal  for  telegraph  companies  to 
fail  to  transmit  messages  impartially  and 
in  good  faith,  or  to  discriminate  in  rates 
charged  for,  or  in  the  manner  or  conditions 
of  service  between  patrons,  but  which  did 
not  expressly  prohibit  the  divulging  of  the 
contents  of  messages,  was  strictly  con- 
strued in  view  of  its  penal  character,  and 
held  not  to  authorize  the  recovery  of  a 
penalty  from  a  telegraph  company  for  dis- 
closing the  contents  of  a  message.  In  con- 
struing this  statute  the  court  took  into 
consideration  the  fact  that  by  another  pro- 
vision it  was  made  an  offense  for  any  em- 
ployee to  reveal  the  contents  of  any  tele- 
gram, and  said:  "To  our  minds  it  is  clear 
that  this  penalty  was  intended  to  punish 
such  wrongful  acts  only  as  were  not  covered 
by  the  criminal  statutes.  Any  other  con- 
struction would  impute  to  the  law-making 
power  an  intention  to  assess  a  double  pun- 
ishment for  the  same  offense.  The  law,  as 
interpreted  in  this  state,  abhors  the  inflic- 
tion of  double  penalties.  .  .  .  We  do 
not  undertake  to  declare  that  a  penal  law 
in  the  nature  of  the  one  under  construction 
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lieve  a  pajrty  from  the  consequences  of  his 
own  wrongdoing  partakes  more  of  severity 
to  the  particular  person  singled  out  by 
the  plaintiff  for  pursuit,  than  it  does  of 
general  justice.  It  may  be  right  to  punish 
him,  but  is  It  right  to  exempt  from  pun- 
ishment others  equally  guilty?  If  strict 
justice,  as  between  individuals,  were  all 
that  was  aimed  at,  we  should  be  compelled 
to  answer  this  question  in  the  negative; 
and  we  must  therefore  look  further  for  the 
reason  of  this  rule." 

The  author  then  proceeds  to  state  the 
reasons  for  the  rule,  as  he  sees  it,  this  way : 
"It  has  already  been  intimated  that  the 
rule,  as  we  have  givoi  it,  is  one  of  very 
general  application,  and  not  by  any  means 
confined  to  cases  of  joint  torts.  Whoever, 
by  his  pleadings  in  any  court  of  justice, 
avows  that  he  has  been  engaged  with  oth- 
ers in  an  unlawful  action,  or  has  concerted 
with  than  an  unlawful  enterprise,  and  that 
in  arranging  for  or  carrying  it  out  he  has 
been  unfairly  treated  by  his  associates,  or 
has  suffered  an  injustice  which  they  should 
redress,  will  be  met  by  the  refusid  of  the 
court  to  look  any  further  than  his  com- 
plaint,  which   it   will   at   once  order   dis- 


missed. The  following  reasons  may  be 
assigned  for  this  action:  (1)  The  discour- 
agement of  all  illegal  transactions  by  dis- 
tinctly apprising  every  person  who  engages 
in  them  that  the  risk  he  incurs  is  not  merely 
of  being  compelled  to  share  with  the  others 
the  loss  that  may  follow,  for  this,  in  many 
cases,  would  be  insignificant,  and  in  all 
cases  would  be  small  in  proportion  to  the 
size  and  formidable  character  of  the  com- 
bination. He  is  therefore  given  to  under- 
stand that  whoever  takes  part  in  an  illegal 
transaction  must  do  bo  under  a  responsi- 
bility only  measured  by  the  whole  extent 
of  the  injury  or  loss;  an  understanding  very 
well  calculated  to  make  men  hesitate  who, 
under  a  different  rule,  would  be  disposed 
to  give  full  scope  to  evil  inclinations.  But 
(2)  the  state,  from  a  consideration  of  its 
own  pecuniary  interests,  and  of  the  inter- 
ests of  other  litigants,  may  wisely  refuse 
to  assist  in  adjusting  equities  between  per- 
sons who  have  been  engaged  in  unlawful 
action.  The  expense  of  administering  jus- 
tice is  always  a  large  item  in  the  state's 
expenditures,  and  one  which  must  be  borne 
by  the  common  contributions  of  the  people. 
Where  one  has  suffered  from  participation 


would  be  invalid  if  there  already  existed  a 
criminal  statute  against  the  same  act,  as 
that  question  is  not  before  us.  But  we 
do  give  it  as  our  conviction  that  when 
one  statute  declares  a  given  act  to  consti- 
tute a  criminal  offense,  and  prescribes  a 
punishment  therefor,  a  second  enactment 
in  the  nature  of  a  penal  or  qui  tam  statute 
should  not  be  so  construed  as  to  bring  the 
act  constituting  the  crime  or  offense  within 
the  purview  thereof,  unless  by  express 
terms  it  is  so  provided.  Here,  in  our  view, 
both  the  letter  and  spirit  are  against  the 
interpretation  contended  for,  and  it  is  the 
duty  of  the  court  to  avoid  the  penalty  by 
construction,  rather  than  to  create  it." 

It  was  held  immaterial  in  this  case  that 
the  message  disclosed  was  of  a  private  busi- 
ness nature,  since  the  statute  made  no  dis- 
crimination between  such  messages  and 
those  of  any  other  character,  except  that 
messages  of  public  and  general  interest  and 
those  to  and  from  officers  of  justice  were 
given  preference  over  private  despatches. 
Ibid. 

It  appears  from  the  remarks  of  the  court 
in  Arkansas  k  L.  R.  Co.  v.  Stroude,  82  Ark. 
117,  100  S.  W.  760,  that  it  is  made  an  of- 
fense by  statute  in  Arkansas  to  unlawfully 
and  wilfully  reveal  the  contents  of  a  private 
telegram.  The  action  in  that  case,  however, 
was  instituted  to  recover  for  a  failure  to 
deliver  a  message,  and  did  not  involve  the 
disclosure  of  its  contents. 

The  opinion  in  Western  U.  Tei.eo.  Co.  v. 
McLaubin,  in  denying  the  plaintiff's  right 
to  recover  substantial  damaites,  seems  to 
blend  two  distinct  grounds  of  decision.  (1) 
That  the  damages  he  sustained  were  the 
result  of  his  Immoral  relations  rather  than 
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of  the  disclosure  of  the  contents  of  the  mes- 
sage; (2)  the  maxim  that  the  plaintiff 
must  come  into  court  with  clean  hands.  It 
may  be  questioned  whether  Uie  decision  is 
right  on  either  ground.  Passing  over  the 
point  that  the  maxim  is,  strictly  speaking, 
an  equitable  one,  and  not  a  legal  one,  it  is 
important  to  observe  the  limits  of  its  opera- 
tion as  stated  in  the  following  quotation 
from  PomerOT's  Equity  Jurisprudence,  vol. 
1,  §  399:  "The  maxim,  considered  as  a  gen- 
eral rule  controlling  the  administration  of 
equitable  relief  in  particular  controversies, 
is  confined  to  misconduct  in  regard  to,  or 
at  all  events  connected  with,  the  matter 
in  litigaticHi,  so  that  it  has  in  some  meas- 
ure affected  the  equitable  relations  sub- 
sisting between  the  two  parties,  and  arising 
out  of  the  transaction;  it  does  not  extend 
to  any  misconduct,  however  gross,  which  is 
unconnected  with  the  matter  in  litigation, 
and  with  which  the  opposite  party  has  no 
concern.  When  a  court  of  equity  is  ap- 
pealed to  for  relief,  it  will  not  go  outside 
of  the  subject-matter  of  the  controversy, 
and  make  its  interference  to  depend  upon 
the  character  and  conduct  of  the  moving 
party  in  no  way  affecting  the  equitable 
right  which  he  asserts  against  the  defend- 
ant, or  the  relief  which  he  demands." 

While  in  a  sense  the  immorality  of  the 
plaintiff  was  connected  with  the  subject- 
matter  of  the  action,  it  does  not  seem  to 
have  been  so  in  the  sense  of  the  language 
employed  in  the  foregoing  quotation.  It 
was  not  a  constituent  element  of  the  plain- 
tiff's cause  of  action,  but  at  most  a  mere 
circumstance  that  accounted  in  part  for 
the  nature  and  extent  of  the  damage  in- 
flicted up<Hi  him  by  the  wrongful  disclosure 


Digitized  by 


Google 


WESTERN  U,  TELEG.  CO.  v.  McLAUElN. 


491 


ill  an  unlawful  undertaking,  what  justice 
can  there  be  in  any  demand  on  his  part  that 
the  state  shall  supply  courts  and  officers 
and  incur  expenses  to  indemnify  him  against 
a  loss  he  has  encountered  through  a  dis- 
regard of  its  laws?  Here  the  question  is 
not  merely  one  of  what  is  right,  as  between 
himself  and  his  associates,  but  what  ia  best 
for  the  interest  of  the  state.  When  that 
question  is  up  for  consideration,  the  fact 
is  not  to  be  overlooked  that  there  are  un- 
avoidable difficulties  and  necessary  evils 
connected  with  litigation  which  multiply 
rapidly  as  the  cases  increase  in  number. 
Courts  and  juries,  at  the  best,  are  but  im- 
perfect instruments  for  the  accomplishment 
of  justice;  and  the  greater  the  volume  of 
litigation,  the  leas  is  the  attention  which 
any  particular  case  is  likely  to  receive,  and 
the  greater  the  probability  that  right  may 
be  overcome  by  artifice,  or  by  a  false  and 
deceptive  exposition  of  the  facta.  'Trusty 
justice  must  follow  after  wrong  with  de- 
liberate and  measured  tread;  and  every 
honest  litigant  in  seeking  it  must  be  more 
or  less  impeded  when  those  who  have  no 
just  claim  on  the  consideration  of  the  court 
are  allowed  to  push  their  complaints  be- 


fore it.  It  is  not  necessary  to  look  further 
for  reasons  in  support  of  the  rule  to  which 
attention  has  been  directed."^ 

Judge  Cooley  was  discussing  joint  wrongs 
where  the  parties  were  engaged  in  a  com- 
mon enterprise,  but  we  can  see  no  reason 
why  the  reasons  given  by  him  for  the  en- 
forcement of  the  principle  should  not  apply 
in  the  present  case.  It  is  clear  from  the 
record  that  plaintiff's  injuries,  his  humilia- 
tion and  shame,  sprang  from  his  illicit  re- 
lations with  the  woman  in  the  case.  But 
for  hie  immoral  commerce  with  the  lady 
of  easy  virtue,  there  would  have  been  no 
shame,  no  humiliation,  and  the  disclosure 
of  the  contents  of  the  tel^^ams  would  have 
caused  no  pain, — no  injury  to  his  reputa- 
tion. His  claim  for  actual  damages  is 
grounded  upon  and  has  no  foundation  save 
for  the  fact  that  he  has  been  violating  the 
Seventh  Commandment. 

For  the  reasons  mentioned,  we  are  of  opin- 
ion that  plaintiff  did  not  prove  any  actual 
damages  which  would  entitle  him  to  invoke 
the  process  of  the  courts.  The  telegraph 
company  did,  however,  violate  its  public 
duties.  Policy  requires  that  a  public  service 
corporation  ^ould  be  held  responsible  for 


of  the  contents  of  the  message.  In  any 
event  it  would  aeem  that  the  conceded 
breach  of  duty  by  the  company  would  create 
a  cause  of  action  for  at  least  nominal  dam- 
ages, so  that  the  fact  of  plaintiff's  im- 
morality would  only  affect  the  amount  or 
character  of  damages  which  he  might  re- 
cover. The  disclosure  of  the  plaintiff's  im- 
morality may  have  been  necessary  in  order 
to  establish  the  essential  relation  between 
the  company's  breach  of  duty  in  disclosing 
the  contents  of  the  message,  and  the  par- 
ticular damages  of  which  he  complained; 
but  even  so,  the  real  basis  of  his  cause  of 
action  would  seem  to  have  been  the  dis- 
closure of  the  contents  of  the  message,  ir- 
respective of  the  truth  or  falsity  of  the 
inferences  as  to  his  immorality  drawn  there- 
from; and  the  fact  of  his  immorality,  if 
pertinent  at  all,  appears  to  have  been  a 
mere  circiunstance  tending  to  explain  the 
character  and  extent  of  the  damage  result- 
ing from  the  company's  breach  of  duty,  just 
as  other  extraneous  facts  giving  rise  to  a 
false  and  unjust  impression  of  immorality 
might  in  otiier  circumstances  have  been 
relevant  in  order  to  explain  why  the  dis- 
closure of  the  contents  of  a  message  inno- 
cent enough  on  its  face  worked  damage. 

Doubtless  a  message  may  be  of  such  a 
character,  e.'^g.,  a  message  in  relation  to  a 
contemplated  crime  or  to  the  movements  of 
an  escaped  criminal,  that  no  breach  of  duty 
on  the  part  of  the  telegraph  company  can 
be  predicated  upon  the  disclosure  of  its 
contents;  but  the  message  in  the  present 
case  was  not  of  that  character,  and  it  is 
conceded  that  there  was  a  breach  of  duty 
on  the  part  of  the  company  in  permitting 
it  to  become  public. 
L.R.A.1915C. 


The  decision,  if  followed  as  a  precedent, 
opens  the  door  upon  the  private  life  and 
conduct  of  the  parties  to  a  message,  for  the 
benefit  of  a  telegraph  company  which  con- 
cedes that  it  owes  no  duty  to  disclose  the 
contents  of  the  message,  but  upon  the  con- 
trary owes  a  positive  duty  not  to  disclose 
them,  and  does  not  even  pretend  that  its 
breach  of  duty  was  prompted  by  considera- 
tion of  the  interests  of  morality  or  public 
welfare,  but  admits  that  it  was  due  en- 
tirely to  the  negligent  or  mischievous  con- 
duct of  its  employees. 

Suppose  a  man  sends  to  his  wife  a  mes- 
sage whidi,  if  disclosed  to  the  public,  re- 
veals that  he  has  been  guilty  of  serious 
misconduct  toward  her,  may  a  telegraph 
company,  which  does  not  profess  to  be  a 
censor  of  public  morals  or  pretend  that  the 
disclosure  of  the  message  was  not  a  flagrant 
breach  of  duty  on  its  part,  escape  liability 
to  the  sender  for  the  resulting  humiliation 
and  loss  of  position  and  prestige,  upon  the 
ground  that  his  damages  were  not  due  to 
the  disclosure  of  the  contents  of  the  mes- 
sage, but  to  his  own  misconduct,  which  pre- 
sumably but  for  the  conceded  breach  of  the 
company's  duty  would  have  remained  a 
secret  between  the  husband  and  wife,  shared 
only  by  those  employees  whose  duty  re- 
quired them  to  transmit  and  receive  the 
message. 

The  decisicm  comes  dangerously  close  to 
denying  a  perspn  redress  for  a  conceded 
wrong  and  mjury  because  of  his  own  im- 
moral conduct,  which  was  not  an  essential 
element  of  his  cause  of  action,  but  at  most 
a  mere  matter  of  inducement,  a  condition, 
and  not  the  cause,  of  hia  damage. 

J.  T.  W. 
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the  wilful  violation  of  its  duties  to  those 
entitled  to  command  its  services.  Punitive 
or  exemplary,  damages  are  authorized  in 
proper  cases  upon  the  theory  that  punish- 
ment will  deter  others  from  committing 
wilful  and  wanton  wrongs.  Punitive  dam- 
ages are  not  given  for  the  purpose  of  com- 
pensating or  enriching  individuals,  but  for 
their  supposed  deterrent  effect. 

In  the  present  case  the  plaintiff  has  not 
shown  himself  to  be  entitled  to  compensa- 
tion, because  this  record  shows  that  he 
wants  to  be  paid  for  his  humiliation,  which 
was  brought  about  by  his  immoral  acts.  In 
the  eyes  of  the  law,  he  has  suffered  no  in- 
jury which  the  courts  will  aid  him  to  re- 
pair. Does  it  follow  that  the  courts  will 
also  decline  to  penalize  the  confessedly  wan- 
ton act  of  the  defendant,  because  the  wrong 
was  done  to  one  who  can  show  no  actual 
damages  of  which  courts  will  take  notice, 
and  because  the  plaintiff  will  get  the  bene- 
fit of  the  award  t 

The  plaintiff  cannot  travel  to  actual  dam- 
ages without  the  aid  of  his  immoral  acts, 
and  it  is  the  policy  of  the  state  to  deny 
the  plaintiff  the  assistance  of  the  courts  for 
the  recovery  of  such  damages.  On  the 
other  hand,  public  policy  permits  the  im- 
position of  punitive  damages  in  the  interest 
of  the  public,  without  regard  to  the  pe- 
cuniary  interests   of  the  individual  suing. 

We  think  the  apparently  conflicting  prin- 
ciples may  be  harmonized  by  holding  that, 
when  it  appears  that  plaintiff's  right  of  re- 
covery is  based  upon  his  own  wrongs,  the 
courts  will  bring  his  case  to  an  end  and  dis- 
regard the  wrongs  of  the  defendant.  Ex- 
emplary damages  are  never  recoverable  as 
a  matter  of  right.  It  is  always  within  the 
discretion  of  the  jury  to  refuse  to  find  for 
such  damages.  In  cases  like  the  present 
one,  we  believe  that  the  case  should  end  be- 
cause the  aid  of  the  court  cannot  be  invoked 
at  all  to  adjust  the  differences  in  dispute. 

The  publication  of  the  telegrams  did  not 
disclose  the  character  of  the  sender.  It  was 
necessary  for  the  'plaintiff's  case  that  he 
should  disclose  her  business  (if  this  is  the 
proper  word  for  this  sort  of  traffic)  in  or- 
der that  he  might  thereby  show  that  he  was 
injured.  He  could  not  "open  his  case"  with- 
out confessing  his  criminal  intimacy  with 
the  courtesan,  and  it  was  his  relations  with 
the  woman  that  brought  about  his  shame, — 
and  it  was  this  shame  which  produced  the 
injury  or  actual  damages.  It  was  wrong, 
of  course,  for  the  telegraph  company  to  dis- 
close the  contents  of  the  telegrams,  but  the 
disclosure  would  not  and  could  not  cause 
any  actual  injury  to  complainant,  except 
for  his  own  immoral  practices. 

Leaving  out  of  view  the  immorality  of 
plaintiff,  the  wrongs  of  the  ccmpany  did 
L.R.A.1915C. 


not  injure  plaintiff.  Without  the  aid  of 
his  immoral  relations  with  the  scarlet  wom- 
an, he  cannot  show  any  injury  to  his  self- 
respect.  It  thus  appears  that  the  courts 
will  not  entertain  this  action  at  all,  al- 
though it  may  appear  that  the  telegraph 
company  has  been  guilty  of  a  wanton  dis- 
regard of  its  public  duties.  The  state  will 
not  undertake  to  punish  the  wrong,  because 
the  plaintiff  who  brings  the  controversy 
into  court  comes  with  unclean  hands,  and 
the  court  can  enter  no  judgment  except 
such  judgment  as  will  rid  it  of  this  entire 
litigation. 

Reversed   and  dismissed. 


CALIFORNIA  SUPREME  COURT. 

W.  G.  HOLLAND,  Respt., 
v. 

W.  J.  HOTCHKISS  et  al.,  Appts. 

(162  Cal.  366,  123  Pac.  258.) 

Tax  —  suit  to  set  aside  sale  —  repay- 
ment. 

1.  In  setting  aside  a  void  tax  sale  at  the 
instance  of  the  taxpayer,  the  court  should 
make  repayment  of  the  tax  and  those  subse- 
quently paid  by  the  purchaser  with  inter- 
est from  the  respective  times  of  payment 
less  rents  received,  a  condition  to  affording 
the  relief  sought.. 

Deeds  —  acknowledgment  —  form  —  in- 
terpolation. 

2.  The  interpolation  of  the  words  "to  me" 
after  the  word  '"acknowledge,"  in  the  statu- 
tory form  for  certificates  of  acknowledg- 
ment of  deeds,  is  immatefiaL 

Same  —  snfflclency  of  certificate. 

3.  Failure  of  the  clerk  of  court  to  cer- 
tify that  an  acknowledgment  of  a  deed  was 
taken  in  accordance  with  the  law  of  the 
place  where  it  was  made,  which  the  statute 
makes  proof  of  such  conformity,  will  not  in- 
validate the  deed  if  the  acknowledgment 
complied  with  the  laws  of  the  place  where 
the  land  was  located. 

Same  ^  execution  —  sign  and  seal. 

4.  A  certificate  that  a  grantor  acknowl- 
edged that  he  "signed  and  sealed"  the  in- 
strument sufficiently  complies  with  a  statu- 

Note.  ^  Beinibursement  of  taxes  paid  hy 
purch-aifer,  as  coruUtton  of  eqtiitable 
relief  against  invalid  tax  title. 

I.  Introduction,   493. 
II.  Rule  in  general. 

a.  Where  tax  is  valid. 

1.  Generally,  494. 

2.  To    what    proceedings    the 

rule  applies,  502. 

3.  Proof  of  taxes  paid  by  pur- 

chaser, 503. 

b.  Where   tax    is    invalid    or   has 

been  paid,    603. 
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tory  requirement  that  he  acknowledge  that 
he  executed  it;  and  it  is  immaterial  that 
sealing  waa  not  necessary  under  the  stat- 
ute. 

(March  25,  1912.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Fresno  Coun- 
ty in  plaintiff's  favor,  and  from  orders  re- 
fuging a  new  trial  and  denying  a  motion  to 
vacate  the  judgment,  in  an  action  brought 
to  quiet  title  to  certain  land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carter  &  Carter  for  appellants. 

Messrs.  George  Cosgrave  and  Frank 
Kanke,  for  respondent: 

The  purported  tax  deeds  to  the  state 
were  void. 

Johnson  v.  Taylor,  150  CaL  201,  10  L.R.A. 


(N.S.)  818,  119  Am.  St.  Rep.  181,  88  Pac. 
903;  Guptill  V.  Kelsey,  6  Cal.  App.  35,  91 
Pac.  409;  King  v.  Samuel,  7  Cal.  App.  5S, 
93  Pac.  391 ;  Wetherbee  v.  Johnston,  10  Cal. 
App.  264,  101  Pac.  802. 

The  defendant,  having  acquired  no  title 
to  the  land,  "was  a  mere  volunteer,  paying 
the  taxes  without  the  authority  of  the  land- 
owner or  the  law,"  and  was  not  entitled 
to  have  tendered  or  repaid  to  him  anything 
whatsoever. 

Paine  v.  Germantown  Trust  Co.  69  C.  C. 
A.  303,  136  Fed.  527;  Axtell  v.  Gerlach,  67 
Cal.  483,  8  Pac.  34;  Keane  v.  Cannovan,  21 
Cal.  303,  82  Am.  Dec.  738. 

The  certificates  of  acknowledgment  were 
sufficient. 

Reed  v.  Bank  of  Ukiah,  148  Cal.  9«,  82 
Pac.  845;   1  Cyc.  582;   Touchard  v.  Crow, 


ni.  Analogy  between  position  of  public 
and  of  tax  purchaser  relatively  to 
complainant,  505. 
IV.  Who  is  entitled  to  reimbursement; 
successors  in  interest;  form  of 
decree,  506. 
V.  Effect    of    operation    of    statutes    of 

limitation,  608. 
VI.  Effect  of  fraud  on  the  part  of  pur- 
chaser, 509. 
Vn.  Effect  of  refusal  to  accept  offer  of  re- 
imbursement before  suit,  510. 
VIII.  Amount  of  reimbursement,  511. 

/.  Introduction. 

The  note  is  confined  to  consideration  of 
the  right  to  reimbursement  in  equity  where 
relief  is  sought  against  the  tax  title  holder, 
and  does  not  include  the  question  of  the 
right  of  a  tax  title  holder  to  affirmative  re- 
lief for  taxes  paid  where  the  owner  or  other 
person  having  an  interest  in  the  land  is 
not  seeking  relief  against  the  tax  sale  pro- 
ceedings. Neither  does  the  note  include 
eases  dealing  with  the  question  as  to  the 
rights  of  the  purchaser  at  an  invalid  tax 
sale  against  the  taxing  authorities.  As  to 
the  latter  question  see  note  to  Lisso  v.  Po- 
lice Jury,  31  L.R.A.(N.S.)  1141,  on  the 
right  of  the  purchaser  at  an  invalid  tax 
sale,  in  absence  of  statute,  to  be  reimbursed 
by  taxing  authority  for  the  purchase  price, 
or  for  taxes  subsequently  paid  by  him.  The 
note,  is  moreover,  confined  to  consideration 
of  the  question  of  reimbursement  independ- 
ent of  statutes,  although  in  some  cases  it 
has  been  difficult  to  determine  precisely  the 
extent  to  which  statutory  provisions  may 
have  influenced  the  decision.  In  general 
only  cases  are  included  where  the  question 
as  to  the  tax  title  holder's  right  to  reim- 
bursement was  discussed  on  equitable  prin- 
ciples. The  note  does  not  purport  to  cover 
the  question  of  the  necessity  and  sufficiency 
of  a  tender  of  taxes  paid  as  a  condition  of 
maintaining  the  action,  so  far  as  this  is 
merely  a  question  of  pleading.  But  cases 
are,  of  course,  included  where  the  decision 
as  to  the  necessity  of  »  tender  is  the  equiva- 
L.B.A.1915C. 


lent  of  a  decision  on  the  question  of  the 
substantive  right  to  reimbursement. 

As  to  right  of  one  holding  under  invalid 
tax  deed  to  be  reimbursed  for  improve- 
ments, see  note  to  Parker  v.  Daly,  34  L.R.A. 
(N.S.)  549.  And,  generally,  as  to  recovery 
of  taxes  paid,  see  Index  to  L.R.A.  Notes, 
"Taxes,"  $$  86,  87. 

"At  common  law  the  purchaser  of  land 
at  a  void  tax  sale  cannot  recover  from  the 
owner,  even  to  the  extent  to  which  his  pur- 
chase operated  as  payment  of  a  tax  legally 
chargeable   on   the   land,   as  such   payment 
is  regarded  as  voluntary,  and  not  made  at^ 
the  request  of  the  owner.     But  some  of  the 
authorities  authorize  such  a  recovery  when 
the  tax  title   is   set  aside  for   causes   not' 
going  to  the  validity  of  the  tax  or  of  the 
proceedings  for  its  collection,  or  where  the 
only  ground  of  invalidity  is  an  error  in  the 
assessment.     And  in  some  states  the  lawa^ 
now  provide  for  the  reimbursement  of  the 
purchaser  by  the  owner  to  an  amount  equal 
to  the  sum  which  would  have  been  necessary 
to  discharge  the  land  from  the  taxes  if  they 
had  not  been  paid  by  the  purchaser,  or  for 
reimbursement  for  subsequent  taxes  paid.". 
37  Cyc  1637. 

It  is  also  said  <37  Cyc.  1525)  that  "at 
common  law  the  purchaser  at  a  tax  sale  as- 
sumes the  risks  of  his  purchase.  The 
proceedings  are  of  record,  and  he  is  charge- 
able with  notice  of  any  defect  or  irregu- 
larity which  the  records  disclose.  More- 
over, the  power  of  the  officer  to  sell  is  a 
naked  power,  statutory,  and  not  coupled 
with  an  interest,  and  the  purchaser  is 
bound  to  inquire  whether  it  is  rightly  exer- 
cised. Therefore,  in  the  absence  of  special 
legislaton  to  the  contrary,  he  comes  within 
the  rule  of  caveat  emptor;"  also  (page 
1531)  it  is  said  that  "a  mere  purchase  of 
land  at  a  tax  sale  gives  no  lien  enforceable 
in  equity  for  the  reimbursement  of  the 
money  paid;  but  where  the  tax  title  proves 
defective,  the  statutes  of  many  states  now 
create  a  lien  in  favor  of  the  purchaser  for 
the  amount  of  the  price  paid,  or  to  the  ex- 
tent of  the  taxes  fud,  either  generally  or 
in  special  cases." 
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20  Cal.  150,  81  Am.  Dec.  108;  Dawson  v. 
Hayden,  67  111.  52;  Hughes  v.  Powers,  99 
Tenn.  480,  42  S.  W.  1. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  quiet  title  and  de- 
termine adverse  claims  to  a  section  of  land. 
The  plaintiff  proved  a  title  derived  from  the 
United  States.  The  defendant  Hotchkiss 
claims  title  solely  under  two  deeds  from 
the  state  of  California  to  one  Barthold,  exe- 
cuted by  the  county  tax  collector  of  Fresno 
county,  purporting  to  be  made  in  pursuance 
of  sales  and  deeds  to  the  state  for  delinquent 
taxes.  Barthold  afterward  conveyed  the 
land  to  Hotclikiss.     The  defendant  Canty  ' 


claims  a  right  to  purchase  from  Hotchkias 
the  undivided  one  half  of  the  land. 

The  judgment  of  the  court  below  was  that 
the  plaintiff  is  the  owner  of  the  land,  and 
that  his  title  thereto  be  quieted  as  against 
the  defendants;  that  the  defendants  have  no 
right,  title,  or  interest  in  the  land,  and  that 
they  be  enjoined  from  asserting  any  title, 
claim,  or  equity  thereto.  It  further  ad- 
judged that  the  plaintiff  be  required  to  pay 
to  the  defendant  Hotchkiss  within  thirty 
days  the  sum  of  $327.58.  That  sum  is  the 
amount,  without  interest,  of  the  sums  paid 
by  Hotchkiss  and  Barthold  to  the  state  as 
purchase  money  and  for  taxes  on  the  land 
accruing  after  the  sale  to  the  state.  Plain- 
tiff alleged  a  tender  thereof  by  him  before 
suit,  and  refusal  by  defendant  to  accept  the 


//.  Bute,  in  general, 

a.  Where  tax  is  valid. 

1.  OeneraUy. 

'  It  is  well  established,  in  accord  with 
Holland  t.  Hotchkiss,  that  in  granting 
affirmative  relief  againrt  the  holder  of  an 
invalid  tax  title  by  way  of  cancelation  of 
tax  certificates  or  deeds,  or  quieting  title 
to  the  land,  a  court  of  equity  should  re- 
quire, as  a  condition  precedent  to  the  grant- 
ing of  the  relief,  that  the  one  seeking  it 
should  reimburse  the  tax  title  holder  the 
equitable  amount  to  which  he  is  entitled  for 
taxes  paid  on  the  land,  with  interest.  This 
rule  is  based  on  the  maxim  that  he  who 
seeks  equity  must  do  equity.  Se  that,  while 
the  holder*  of  the  invalid  tax  title  might 
not  be  able  to  recover  the  taxes  paid  from 
the  owner,  he  has  a  right  in  equity  to  re- 
imbursement as  a  condition  of  granting 
equitable  relief  to  the  owner.  The  rule,  o3 
course,  presupposes  that  the  taxes  were 
valid,  and  that  the  amount  to  which  the 
holder  of  the  tax  title  is  entitled  is  as- 
certainable and  has  been  made  to  appear. 
The  following  cases  support  the  proposition 
above  indicated  as  to  the  right  of  the  hold- 
er of  an  invalid  tax  title  to  reimbursement 
as  a  condition  of  granting  affirmative  re- 
lief to  the  tax  payer,  the  usual  amount  of 
reimbursement  being  the  purchase  price  (so 
far  as  the  same  was  legal)  and  subsequent 
taxes  paid  by  the  purchaser,  with  legal  in- 
terest (it  being  intended,  agreeably  to  the 
limitation  of  the  scope  of  the  note,  to  con- 
fine the  citation  of  cases  to  those  which 
either  rested  solely  upon  the  principle  or 
those  which  clearly  recognized  it,  though 
in  some  of  the  cases  of  the  latter  kind  the 
principle  may  have  been  aided  or  re-en- 
forced by  statute)  : 

Ark. — Twombly  v.  Kimbrough,  24  Ark. 
459;  Cole  v.  Moore,  34  Ark.  582;  Files  v. 
Jackson,  84  Ark.  587,  106  S.  W.  960  (pur- 
chase price,  including  taxes,  interest,  pen- 
alties, and  expenses,  with  subsequent  taxes 
paid  by  purchaser,  and  interest  on  entire 
amount  at  6  per  cent,  declared  a  lien  on 
L.R.A.1916C. 


the  land)  ;  Hare  v.  Carnall,  39  Ark.  196; 
see  also  Hickman  v.  Kempner,  35  Ark.  505; 
and  Bagley  v.  Castile,  42  Ark.  91. 

Cal. — Hibernia  Sav.  &  h.  Soc.  v.  Ordway, 
38  Cal.  679,  cited  in  Holland  v.  Hotch- 
kiss; EUU  V.  Witmer,  134  Cal.  249,  66 
Pac.  301  (same) ;  Flannigan  v.  Towle,  8 
Cal.  App.  229,  96  Pac.  507  (same) ;  John- 
son V.  Canty,  162  Cal.  391,  123  Pac.  263, 
approving  and  following  Holland  v. 
Hotchkiss;  Campbell  v.  Canty,  162  Cal. 
382,  123  Pac.  266  (same) ;  HenneRsy  v. 
Hall,  14  Cal.  App.  759,  113  Pac  350. 

Conn. — ^Adams  v.  Castle,  30  Conn.  404. 

D.  C— Knox  V.  Gaddis,  1  App.  D.  C.  326 
(holding  that  owner  must  tender  taxes,  in- 
terest, and  costs  as  condition  of  maintain- 
ing suit  to  set  aside  tax  deed)  ;  Buchanan 
V.  Macfarland,  31  App.  D.  C.  6. 

Ga. — Picquet  v.  Augusta,  64  Ga.  516  (the 
rule  being  laid  down  that  the  taxes  ad- 
mitted to  be  due  must  be  tendered  where 
a  bill  is  filed  to  set  aside  a  tax  deed) . 

Idaho. — Hole  v.  Van  Duzer,  11  Idaho,  79, 
81  Pac.  109  (holding  that  the  title  of  the 
owner  would  not  be  quieted  against  an  in- 
valid tax  title  until  he  had  paid  into  court 
for  the  use  of  the  tax  title  holder  the  taxes, 
penalties,  and  costs  paid  by  the  latter,  with 
interest). 

III.— Reed  v.  Tyler,  56  111.  288;  Barnett 
v.  Cline,  60  111.  205;  Phelpa  v.  Harding, 
87  111.  442;  subsequent  appeal  in  96  IlL  32 
(approving  general  rule) ;  Moore  v.  Way- 
man,  107  111.  192  (holding  a  complaint  to 
enjoin  the  making  of  a  tax  deed  subject 
to  demurrer,  unless  it  containes  an  offer  to 
refund  to  the  holder  of  the  tax  sale  certifi- 
cate the  money  paid  by  him  at  the  tax  sale 
and  subsequent  taxes  paid  by  him,  and  a 
decree  erroneous  which  does  not  require 
such  payment  as  a  condition  of  the  relief 
sought) ;  Smith  v.  Hutchinson,  108  111. 
662;  Peacock  v.  Carnes,  110  III.  99;  Gage 
V.  Nichols,  112  111.  269  (holding  it  error  to 
render  an  unconditional  decree  setting  aside 
tax  deed  where  complainant  offered  to  re- 
fund taxes  paid  by  defendant)  ;  Gage  v. 
Waterman,  121  111.  115,  13  N.  E.  543 ;  Alex- 
ander v.  Merrick,  121  111.  606,  13  N.  E. 
190;  Gage  v.  Caraher,  125  lU.  447,  17  N.  £. 
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money.  Hotchkiss  Bet  up  these  payments  in 
his  answer,  and  asked  that,  if  plaintiff  was 
adjudged  the  owner,  the  judgment  for  him 
"be  made  upon  the  condition"  that  he  repay 
these  sums,  with  interest,  to  the  said  Hotch- 
kiss. The  judgment  was  not  made  condi- 
tional, nor  was  Hotchkiss  given  interest  on 
the  money  paid,  or  any  lien  upon  the  land 
for  the  sum  the  judgment  requires  plaintiff 
to  pay  to  him.  Hotchkiss  and  Canty  ap- 
peal from  the  judgment,  also  from  an  order 
refusing  a  new  trial,  and  from  an  order  de- 
nying their  motion  to  vacate  the  judgment 
and  render  a  different  judgment  upon  the 
findings. 

The  original  tax  sales  upon  which  the 
defendants'  claim  rests  were  made  in  1893 
and  1894.    That  for  the  north  half  of  the 


section  was  in  July,  1893;  that  for  the 
south  half  in  July,  1894.  At  these  respec- 
tive dates  the  law  provided  that,  if  prop- 
erty sold  for  delinquent  taxes  wag  not  re- 
deemed within  the  time  allowed  by  law,  no 
deed  could  be  made  to  the  purchaser  in 
pursuance  of  such  sale,  unless  the  purchaser 
had,  thirty  days  before  applying  for  such 
deed,  given  notice  to  the  owner  or  occupant 
of  the  land  of  the  amount  due  and  the  time 
when  he  would  apply  for  the  deed.  Pol. 
Code,  §  3785;  Stat.  1891,  p.  134.  The  deed 
by  the  tax  collector  to  the  state  for  the 
north  half  of  the  section  was  made  on  No- 
vember 1,  1898;  that  for  the  south  half  was 
made  on  July  18,  1899.  The  deeds  from  the 
state  to  Barthold,  based  on  these  tax  sales 
and  deeds  to  the  state,  were  made  on  April 


777;  Johnson  v.  Huling,  127  111.  14,  18  N. 
E.  786  (holding  it  error,  where  the  com- 
plainant, in  seeing  to  have  tax  deeds  set 
aside  as  a  cloud  on  title,  offered  to  make 
reimbursement  to  the  defendant,  to  grant 
the  relief  prayed  without  making  payment 
or  security  thereof  a  condition  of  the  re- 
lief) ;  Ames  v.  Sankey,  128  111.  523,  21  N. 
E.  679  (offer  to  refund)  ;  Smith  v.  Prall, 
133  lU.  308,  24  N.  E.  521  (same) ;  Miller 
▼.  Cook,  136  in.  190,  10  L.R.A.  292,  25 
N.  E.  756;  Gage  v.  Du  Puy,  137  111.  652,  24 
N.  E.  541,  26  N.  E.  386;  Cotes  v.  Rohr- 
beck,  139  111.  632,  28  K.  E.  1110;  South 
Chicago  Brewing  Co.  v.  Taylor,  205  111.  132, 
68  N.  E.  732.  See  also  G*^  v.  Ooudy,  141 
111.  215,  30  N.  E.  320  (the  court  discussing, 
however,  only  the  sufiSciency  of  the  tender 
to  require  the  defendant  to  pay  the  costs) ; 
Burton  v.  Perry,  146  111.  71,  34  N.  E.  60; 
Olos  V.  Goodrich,  176  111.  20,  51  N.  E.  643; 
Lauer  t.  Weber,  177  111.  115,  62  N.  E.  489 ; 
Simons  v.  Drake,  179  111.  62,  63  N.  E.  574; 
Gage  V.  Eddy,  186  111.  432,  67  N.  E.  1030; 
Glos  V.  Gcrrity,  190  111.  645,  60  N.  E.  833; 
Gage  V.  Consumers'  Electric  Light  Co.  194 
III.  30,  64  N.  E.  653;  Glos  t.  Cratty,  196 
111.  193,  63  N.  E.  690;  Glos  v.  Woodard, 
202  111.  480,  67  N.  E.  3,  subsequent  pro- 
ceedings in  113  HI.  App.  353;  Glos  ▼.  Mul- 
cahy,  210  111.  639,  71  N.  E.  629;  Glos  v. 
Garrett,  219  111.  208,  76  N.  E.  373:  Glos 
v.  Cass,  230  111.  641,  82  N.  E.  827;  Brim- 
son  V.  Arnold,  236  111.  495,  86  N.  E.  254; 
Dnrfee  v.  Murray,  7  111.  App.  213  (hold- 
ing complaint  for  cancelation  of  tax  certifi- 
cate demurrable  unless  it  contains  an  offer 
to  refund  taxes  paid  by  defendant  on  the 
land)  ;  Brophy  ▼.  Taylor,  30  111.  App.  261; 
Glos  v.  Dawson,  83  111.  App.  197;  North 
V.  Lehman,  97  III.  App.  399.  As  to  statu- 
tory provision  in  this  state  for  reimburse- 
ment, see  Judson  v.  Freutel,  260  111.  24, 
107  N.  E.  207. 

Ind. — Harrison  v.  Haas,  26  Ind.  281 
(holding  that  a  demurrer  to  a  complaint 
to  cancel  a  tax  deed  as  a  cloud  on  the  title 
should  have  been  sustained  where  there 
was  no  payment  or  offer  to  pay  the  taxes 
which  had  been  paid  bv  the  defendant) ; 
McWhinney  v.  Brinker,  64  Ind.  360;  Han- 
L.R.A.1915C. 


nah  V.  Collins,  94  Ind.  201  (holding  that 
tender  or  payment  of  taxes  was  not  essen- 
tial to  the  maintenance  of  an  action  by  an 
administrator  to  defeat  a  tax  title,  where 
the  petition  asked  that  the  land  be  sold 
subject  to  any  valid  claim  of  the  holders 
of  the  tax  deed,  and  that  the  proceeds  be 
applied  to  payment  of  debts,  including  the 
lien  of  the  purchaser  for  taxes,  if  any) ; 
Lancaster  v.  DuHadway,  97  Ind.  666 ;  Peck- 
ham  V.  Millikan,  99  Ind.  362  (complaint 
held  demurrable  unless  it  contains  an  offer 
of  reimbursement) ;  Rowe  v,  Feabody,  102 
Ind.  198,  1  N.  E.  353  (same) ;  Freziuger 
▼.  Harness,  114  Ind.  491,  16  N.  E.  495; 
Willard  v.  Ames,  130  Ind.  351,  30  N.  E. 
210  (same) ;  Browning  v.  Smith,  139  Ind. 
280,  37  N.  E.  640;  Reed  v.  Ealfabeck,  147 
Ind.  148,  45  N.  E.  476,  46  N.  E.  466  (re- 
imbursement or  tender  necessary  to  main- 
tenance of  action  to  quiet  title  against  pur- 
chaser ) .  See  also  as  to  necessity  and  suffi- 
ciency of  tender,  Morrison  v.  Jacoby,  114 
Ind.  84,  14  N.  E.  646;  Kraus  v.  Mont- 
gomery, 114  Ind.  103,  16  N.  E.  153;  Jack- 
son V.  Smith,  120  Ind.  520,  22  N.  E.  431; 
Montgomery  v.  Trumbo,  126  Ind.  331,  26 
N.  E.  64;  and  Schissel  v.  Dickson,  129  Ind. 
139,  28  N.  E.  640. 

Iowa — ^Kessey  v.  Connell,  68  Iowa,  430, 
27  N.  W.  365;  Gardner  v.  Early,  69  Iowa, 
42,  28  N.  W.  427  (holding  complaint  to 
set  aside  invalid  tax  deed  demurrable  where 
there  was  no  tender  of  taxes  paid  by  the 
purchaser,  or  offer  to  pay  same) ;  Harri- 
son V.  Sauerwein,  70  Iowa,  291,  30  N.  W. 
671;  Barke  v.  Early,  72  Iowa,  273,  33  N. 
W.  677.  See  also  Crawford  v.  Liddle,  101 
Iowa,  148,  70  N.  W.  97,  as  to  sufficiency  of 
tender;  Tabler  v.  Callanan,  49  Iowa,  362, 
and  Iowa  cases  cited  infra  this  subdivision. 

Kan. — Challiss  v.  Hekelnkacmper,  14 
Kan.  474;  Knox  v.  Dunn,  22  Kan.  683 
(holding  that  an  action  to  quiet  title 
against  the  holder  of  a  tax  sale  certificate 
would  not  lie  without  paying  or  offering 
to  pay  the  valid  taxes  for  which  the  prop- 
erty was  sold)  ;  Herzog  v.  Gregg,  23  Kan. 
726  (the  court  saying  that  in  an  equitable 
action  the  party  claiming  the  title  sought 
to  be  quieted   should  receive  whatever  is 
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14,  1905.  The  notice  required  by  %  3785, 
as  aforesaid,  was  not  given  in  either  case. 
The  failure  to  give  these  notices  makes  the 
deeds  of  the  tax  collector  to  the  state  and 
his  subsequent  deeds,  based  thereon,  on  be- 
half of  the  state  to  Barthold,  inoperative 
and  void.  They  conveyed  no  title.  This 
proposition  was  fully  considered  and  de- 
cided in  Johnson  v.  Taylor,  150  Cal.  201,  10 
I..R.A.(N.S.)  818,  119  Am.  St.  Rep.  181,  88 
Pac.  903.  See  also  King  v.  Samuel,  7  Cal. 
App.  63,  93  Pac.  391;  Wetherbee  v.  John- 
ston, 10  Cal.  App.  264,  101  Pac.  802.  The 
appellants  concede  this.  Their  principal 
point  is  that,  as  successor  of  the  purchaser 
at  the  tax  sales,  Hotchkiss  is  entitled  not 
only  to  reimbursement  of  the  sums  paid  by 
him  and  Barthold  in  discharge  of  taxes  r^- 


ularly  levied  and  assessed  against  the  land, 
and  which  had  become  valid  liens  thereon, 
but  also  to  interest  thereon  from  the  re- 
spective dates  of  such  payments,  and  that 
the  repayment  thereof  should  have  been  en- 
forced before  judgment,  or  at  least  that  it 
should  have  been  made  a  condition  preced- 
ent to  the  taking  effect  of  the  judgment  in 
favor  of  the  plaintiff.  The  question  is 
whether  the  rule  that  he  who  seeks  equity 
must  do  equity  applies  to  suits  in  equity  to 
set  aside  a  tax  sale  or  tax  deed,  or  to  suits 
under  S  738  of  the  Code  of  Civil  Procedure, 
in  which  a  judgment  for  the  plaintiff  will, 
in  effect,  cancel  or  annul  such  sale  or  deed. 
The  decisions  on  the  subject  in  this  state 
are  inconsistent.  The  same  point  is  in- 
volved in  several  other  cases  filed  of  even 


rightfully  due  from  the  plaintiff  before  his 
title  is  disturbed) ;  Corbin  v.  Young,  24 
Kan.  198;  Millbank  v.  Ostertag,  24  Kan. 
462  (holding  that  where  the  owner  obtained 
forcible  possession  and  sought  to  quiet  his 
title,  equity  would  follow  the  law  which 
would  have  required  repayment  to  the  tax 
purchaser  of  valid  taxes,  had  the  owner 
brought  an  action  for  possession)  ;  Shaw  v. 
Kirkwood,  24  Kan.  477;  Pritchard  v.  Mad- 
ren,  24  Kan.  486  (payment  or  tender  of 
the  amount  of  valid  taxes  paid  by  the  pur- 
chaser at  tax  sale  regarded  as  necessary  to 
entitle  the  ower  to  maintain  an  action  to 
quiet  title  against  the  tax  deed) ;  Wilder 
v.  Cockshutt,  25  Kan.  504  (tender  of  legal 
taxes  and  charges  conceded  to  be  due,  neces- 
sary before  equity  wil  grant  relief  against 
tax  certificates  which  were  invalid  because 
illegal  taxes  and  charges  were  included  in 
the  amount  for  which  the  land  was  sold) ; 
McKeen  v.  Haxtun,  25  Kan.  698;  Richards 
V.  Cole,  31  Kan;  205,  1  Pac.  647;  West  v. 
Cameron,  39  Kan.  736,  18  Pac.  894  (pay- 
ment of  taxes,  it  was  said,  might  be  adjust- 
ed by  decree  without  previous  tender,  where 
the  complainant  believed  and  alleged  that 
the  land  was  not  subject  to  taxation)  ; 
Franz  v.  Krebs,  41  Kan.  223,  21  Pac.  99 
(payment  or  tender  necessary  to  mainten- 
ance of  action  to  set  aside  tax  certificate) ; 
Black  V.  Johnson,  63  Kan.  47,  64  Pac.  988 ; 
Wagner  v.  Underbill,  71  Kan.  637,  81  Pae. 
177;  Miller  v.  Ditlinger,  81  Kan.  9,  26 
L.R.A.(N.S.)  .596,  105  Pac.  20,  19  Ann. 
Cas.  261.  See  also  as  to  necessity  and  suffi- 
ciency of  tender,  Cartwright  v.  McFadden, 
24  Kan.  662,  and  Shinkle  v.  Meek,  69  Kan. 
368,  76  Pac.  837. 

La. — Adams  v.  Gillis,  Manning,  Unrep. 
Cas.  (La.)   148. 

Md. — Steuart  v.  Mever,  54  Md.  454. 

Mass.— See  Curtiss  v.  Sheffield,  213  Mass. 
239,  60  L.R.A.(N.S.)  402,  100  N.  E.  305. 
Ann.  Cas.  1914A,  564. 

Mich. — Sinclair  v.  Learned.  51  Mich.  335, 
16  N.  W.  672  (obiter)  ;  Jenkinson  v.  Audit- 
or General,  104  Mich.  34.  62  N.  W.  163; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Wood,  115 
Mich.  444,  74  N.  W.  6.56;  Greenley  v. 
Bovey,  115  Mich.  504,  73  N.  W.  808;  Mor- 
L.R.A.1916C. 


gan  V.  Tweddle,  119  Mich.  350,  78  N.  W. 
121;  Aztex  Copper  Co.  v.  Auditor  General, 
128  Mich.  615,  87  N.  W.  895;  Horton  v. 
Sailing,  1S5  Mich.  502,  119  N.  W.  912; 
Morrison  v.  Semer,  164  Mich.  208,  129  N. 
W.  1. 

Miss.— Martin  v.  Swofford,  59  Miss.  328 
(holding  it  error  to  cancel  a  tax  deed  with- 
out providing  for  repayment  to  the  pur- 
chaser of  the  amount  expended  in  its  pur- 
chase and  statutory  damages  and  interest)  ; 
Ragsdale  v.  Alabama  G.  S.  R.  Co.  07  Miss. 
106,  6  So.  630 ;  O'Flinn  v.  Mclnnis,  80  Miss. 
125,  31  So.  584  (taxes  paid  by  purchaser 
at  void  tax  sale  made  a  lien  on  the  land 
by  decree  declaring  the  sale  void). 

Mo.^Ye«niftn  v.  Lepp,  167  Mo.  61,  66 
S.  W.  957;  Williams  v.  Sands,  261  Mo.  147, 
158  S.  W.  47  (obiter)  ;  Kichols  v.  Russell, 
141  Mo.  App.  140,  123  S.  W.  1032. 

Mont. — Casey  v.  Wright,  14  Mont.  315, 
36  Pac.  191  (complaint  demurrable  which 
does  not  offer  reimbursement  of  legal 
taxes) ;  Foster  v.  Bender,  28  Mont.  526,  73 
Pac.  121  (decree  canceling  tax  deed,  but 
failing  to  provide  for  reimbursement  to  the 
defendant  of  taxes  paid,  remanded  for 
modification)  ;  Larson,  v.  Peppard,  38  Mont. 
128,  99  Pac.  136,  129  Am.  St.  Rep.  630,  16 
Ann.  Cas.  800. 

Neb.— Her  v.  Colson,  8  Neb.  331,  1  N.  W. 
248  (holding  complaint  demurrable  which 
did  not  offer  reimbursement,  the  complain- 
ant being  a  purchaser  at  judicial  sale  sub- 
sequently to  the  sale  for  taxes)  ;  Boeck  v. 
Merriam,  10  Neb.  199,  4  N.  W.  962  (hold- 
ing that  a  court  of  equity  would  not  enter- 
tain a  suit  to  cancel  a  tax  deed  on  account 
of  a  mere  irregularity  in  the  assessment, 
unless  the  complainant  paid  or  offered  to 
pay  the  taxes  justly  due  on  tlje  property 
if  legallv  assessed ) .  See  also  Wood  v.  Hel- 
mer,  10  "Neb.  65,  4  N.  W.  968,  to  a  similar 
effect:  Dillon  v.  Merriam,  22  Neb.  151,  34 
N.  W.  344;  Wygant  v.  Dahl,  26  Neb.  562, 
42  N.  W.  735  (where  tax  title  was  unen- 
forceable because  of  statute  of  limita- 
tions) ;  Weston  v.  Meyers,  45  Neb.  95,  63 
N.'  W.  117  (holding  that  petition  stated 
no  ground  for  equitable  relief  against  a 
tax  title  holder,  where  there  was  no  offer 
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date  herewith.    We  therefore  deem  it  proper 
to  consider  the  question  at  some  length. 

It  is  now  firmly  settled  by  our  decisions 
that  where  a  property  owner  applies  for 
equitable  relief  against  the  public  author- 
ities, as,  for  example,  to  restrain  proceed- 
iags  for  the  collection  or  enforcement  of 
taxes  assessed  against  it,  or  to  enjoin  the 
execution  of  a  tax  deed,  or  to  cancel  a  lien 
or  charge  for  taxes  of  record  against  bis 
land,  and  it  appears  that  all  or  some  part 
of  the  tax^  charged  is  justly  and  equitably 
due  from  the  plaintiff,  or  chargeable  upon 
the  land,  he  must,  as  a  condition  of  obtain- 
ing such  relief,  first  pay  or  offer  to  pay  the 
amount  justly  due,  or  he  must  be  required 
to  do  so  before  the  relief  to  which  he  shows 
himself  entitled  is  given.    Gouts  t.  Cornell, 


147  Cal.  560,  109  Am.  St.  Rep.  168,  82  Pac. 
194,  and  cases  there  cited ;  Grant  v.  Cornell, 
147  Cal.  565,  109  Am.  St.  Rep.  173,  82  Pac. 
193;  Trippet  v.  State,  149  Cal.  530,  8  L.R..4. 
(N.S.)  1210,  86  Pac.  1084;  Savings  &  L. 
Soc.  V.  Burke,  151  CaL  616,  91  Pac.  604; 
San  Diego  Invest.  Co.  t.  Cornell,  151  Cal. 
198,  200,  90  Pac.  1130. 

The  rule  applicable  in  suits  by  a  prop- 
erty owner  against  the  purchaser  at  a  tax 
sale,  or  his  grantee  or  assignee,  to  quiet 
title,  or  to  cancel  the  certificate  of  sale  or 
the  deed  thereon,  or  a  suit  against  such 
parties,  under  §  738  of  the  Code  of  Civil 
Procedure,  to  determine  the  adverse  claim, 
is  not  so  well  established.  In  some  such 
cases  the  application  of  the  rule  has  been 


of  reimbursement  of  taxes  paid  at  the  sale 
and  subsequent  taxes) ;  Browne  v.  Finley, 
£1  Neb.  466,  71  N.  W.  34.  See  also  as  to 
necessity  and  sufficiency  of  tender,  Payne 
V.  Anderson,  80  Neb.  210,  114  N.  W.  148; 
Humphrey  v.  Hays,  86  Neb.  239,  122  N.  W. 
987 ;  and  Hill  v.  Chamberlain,  01  Neb.  610, 
136  N.  W.  999. 

N.  J.— kean  v.  Asch,  27  N.  J.  Eq.  67; 
Smith  V.  Speoht,  68  N.  J.  Eq.  47,  42  Atl. 
699  (suit  to  redeem  baaed  on  statutory 
provision  for  redemption ) ;  Farmer  v. 
Ward,  76  N.  J.  Eq.  33,  71  Atl.  401. 

N.  C— Rexford  v.  Phillips,  159  N.  C.  213, 
74  S.  E.  337. 

N.  D. — Farrington  v.  New  England  In- 
vest. Co.  1  N.  D.  102,  45  N.  W.  191  (lay- 
ing down  the  general  equitable  rule,  but 
holding  that  this  case  was  governed  by 
statute) ;  Bode  v.  New  England  Invest.  Co. 
1  N.  D.  121,  46  N.  W.  197 ;  Fenton  v.  Min- 
nesota Title  Ins.  ft  Trust  Co.  15  N.  D.  305, 
126  Am.  St.  Rep.  699,  109  N.  W.  363; 
State  Finance  Co.  v.  Beck,  16  N.  D.  374, 
109  N.  W.  367;  Powers  v.  First  Nat.  Bank, 
16  N.  D.  469,  109  N.  W,  381  (county  being 
required  by  statute  to  reimburse  the  pur- 
chaser in  case  the  tax  sale  was  invalid)  ; 
State  Finance  Co.  v.  Trimble,  16  N.  D. 
199,  112  N.  W.  984;  McKenzie  v.  Boynton, 
19  N.  D.  631,  125  N.  W.  1059  (owner  held 
entitled  to  relief  against  invalid  tax  deed 
only  on  condition  of  paying  all  taxes,  in- 
terest, and  penalties  paid  by  defendant 
and  his  grantor  to  the  county,  with  inter- 
est at  7  per  cent  from  date  of  payment)  ; 
Stubbs  V.  Hoerr,  20  N.  D.  26,  125  N.  W. 
1062;  Tee  v.  Noble,  23  N.  D.  225,  135  N. 
W.  769;  Noble  v.  Mcintosh,  23  N.  D.  59, 
135  N.  W.  663  (complaint  held  demurrable 
which  did  not  offer  to  do  equity  by  refund- 
ing amount  paid  by  defendant  at  tax  sale ) . 

S.  D.— Clark  v.  Darlington,  7  S.  D.  148, 
68  Am.  St.  Rep.  835,  63  N.  W.  771  (com- 
plaint in  action  to  quiet  title  against  in- 
valid tax  deed  need  not  contain  offer  to 
refund  taxes  where  it  does  not  appear  from 
complaint  that  any  tax  was  due,  but  re- 
imbursement of  tax  found  to  be  justly  due 
may  be  required  as  a  condition  of  relief) ; 
Mckinney  v.  Minnehaha  County,  17  S.  D. 
L.R.A.1916C.  32 


407,  97  N.  W.  16    (taxes  made  a  lien  on 
land). 

Tenn. — Bloomstein  v.  Brien,  3  Tenn.  Ch. 
55  (one  seeking  equitable  relief  against  an 
invalid  tax  title  being  required  to  reim- 
burse the  defendant  the  amount  of  taxes, 
costs,  and  penalties  paid  by  him  at  the 
sale,  and  subsequent  taxes  paid  on  the  prop- 
erty, with  6  per  cent  interest,  and  such 
amount  being  declared  a  lien  on  the  prop- 
erty). 

Tex.— Henrietta  v.  Eustis,  87  Tex.  14, 
26  S.  W.  619  (recognizing  the  equitable 
rule,  although  the  case  was  controlled  by 
statute).  See  also  to  the  same  etTect  sub- 
sequent appeal  in  —  Tex.  Civ.  App.  — ,  41 
8.  W.  720. 

Utah.— Oregon  Short  Line  R.  Co.  v.  Hal- 
lock,  41  Utah,  378,  126  Pac.  394. 

Va.— Kelly  v.  Gwatkin,  108  Va.  6,  60 
S.  £.  749  (it  being  said  that  a  court  of 
equity  would  entertain  a  bill  to  cancel 
a  tax  deed  without  a  formal  tender  of  tax- 
es paid  by  the  purchaser,  where,  as  in  this 
instance,  the  latter  had  rejected  a  suffi- 
cient offer  to  redeem  made  in  proper  time 
on  grounds  distinct  from  nonproduction  of 
the  money;  but  that  the  right  of  redemp- 
tion would  be  enforced  in  equity  only  upon 
terms  of  payment  of  the  requisite  amount). 

Wash. — Denman  v.  Steinbach,  29  Wash. 
179,  69  Pac.  751;  McManus  v.  Morgan, 
38  Wash.  528,  80  Pac.  786  (holding  that 
the  tender  of  reimbursement  in  the  com- 
plaint in  this  instance  was  sufficient,  and 
that  the  money  need  not  be  paid  into  court, 
as  relief  in  equity  would  be  granted  only 
on  condition  that  the  plaintiff  would  pay 
the  full  amount  of  taxes,  penalties,  inter- 
est, and  costs  which  were  paid  by  the  pur- 
chaser at  the  sale,  and  also  all  taxes,  with 
interest,  paid  by  the  purchaser  or  his  as- 
signee since  the  sale). 

W.  Va. — Morris  v.  Roseberry,  46  W.  Va. 
24,  32  S.  E.  1019  (tender  of  purchase  money 
and  subsequent  taxes  paid,  with  interest, 
regarded  as  necessary  on  equitable  grounds 
to  maintenance  of  bill  to  set  aside  tax 
deed)  ;  McClain  v.  Batton,  50  W.  Va.  121, 
40  S.  E.  509  (recognizing  equitable  rule 
as  to  necessity  of  tender  as  a  condition  pre- 
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denied,  in  otiiers  it  has  been  limited,  and  ia 
still  others  the  rule  has  been  enforced. 

The  question  first  arose  in  Hibernia  Sar. 
&  L.  Soc.  V.  Ordway,  38  Cal.  679,  a  suit 
to  forectese  a  mortgage.  The  defendant 
Anderson  held  a  tax  title,  and  in  virtue 
thereof  had  obtained  judgment  against  the 
mortgagors  in  ejectment  for  possession. 
The  tax  title  was  held  invalid  because  of  ir- 
regularities in  the  sale.  The  court  said: 
"That,  where  the  tax  is  valid,  but  the  sale 
irregular,  equity  will  not  cancel  the  tax  deed 
at  the  suit  of  the  owner  of  the  land  without 
a  tender  of  the  taxes  to  the  purchaser,  is 
not  denied."  Such  relief  was  there  denied 
because  Anderson  had  fraudulently  con- 
spired with  the  two  mortgagors  to  hold  the 
tax  title  for  them  in  order  thereby  to  bar 


the  mortgage  lien,  thus  violating  the  other 
maxim  that  equity  will  not  relieve  one  who 
does  not  come  into  court  with  clean 
hands. 

In  Harper  v.  Rowe,  53  Cal.  233,  the  de- 
fendant claimed  under  a  tax  deed  which  was 
void  because  the  state  tax  for  the  year 
1863,  included  in  the  charge  for  which  it 
was  sold,  was  wholly  unauthorized.  He  also 
claimed  under  a  tax  sale  for  taxes  of  1875, 
which  was  invalid  because  the  sale  was  for 
a  sum  greater  than  the  legal  charges.  The 
action  was  brought  to  determine  adverse 
claims,  under  §  738,  Code  of  Civil  Proced- 
ure. The  court  declined  to  say  whether  or 
not  this  was  an  action  in  equity,  but,  con- 
ceding that  it  was,  said:  "If  the  sale  ia 
absolutely  void,  the  payment  of  the  tax  by 


cedent  to  maintaining  suit  to  set  aside  tax 
deed,  although  there  was  also  a  statute  on 
the  question)  ;  Siers  v.  Wiseman,  58  W. 
Va.  340,  52  S.  E.  460;  Toothman  v.  Court- 
ney, 62  W.  Va.  167,  58  S.  E,  915;  Collins 
V.  Reger,  62  W.  Va.  195,  SY  S.  E.  743; 
Lohr  V.  George,  65  W.  Va.  249,  64  S.  E.  609 
(holding  tender  in  court  sufficient  where 
bill  failed  to  make  tender)  ;  James  v.  Pig- 
gott,  70  W.  Va.  435,  74  S.  E.  687.  See  also 
Moaser  v.  Moore,  56  W.  Va.  478,  49  S. 
E.  537. 

Wis. — ^Hersey  v.  Milwaukee  County,  16 
Wis.  186,  82  Am.  Dec.  713;  Pierce  v.  Schutt, 
20  Wis.  424  (failure  to  make  tender  in 
complaint  regarded  only  as  affecting  ques- 
tion of  costs)  ;  Call  v.  Chase,  21  Wis.  512; 
Hart  V.  Smith,  44  Wis.  213  (failure  to 
make  tender  only  affecting  costs)  ;  Fifleld 
V.  Marinette  County,  62  Wis.  532,  22  N.  W. 
705;  Hayes  v.  Douglas  County,  92  Wis. 
429,  31  L.R.A.  213,  53  Am.  St.  Rep.  926, 
65  N.  W.  482;  Hill  v.  Bufflngton,  106  Wis. 
625,  82  N.  W.  712;  Blackman  v.  Arnold, 
113  Wis.  487,  89  N.  W.  513  (recognizing 
the  equitable  rule  in  the  absence  of  statute, 
although  the  case  was  within  statutory  pro- 
visions). See  also  Kimball  v.  Ballard,  19 
Wis.  602,  88  Am.  Dec.  705  (the  court  say- 
ing that  the  tender  of  the  amount  of  legal 
taxes,  and  7  per  cent  interest,  was  suffici- 
ent to  entitle  plaintiff  to  bring  suit  to  can- 
cel the  tax  de^). 

Fed. — Gage  v.  Pumpelly,  115  U.  S.  454, 
29  L.  ed.  449,  6  Sup.  Ct.  Rep.  136;  Smith 
V.  Gage,  11  Biss.  217,  12  Fed.  32;  Parke  v. 
Watson,  20  Fed.  764;  Rice  v.  Jerome,  38 
C.  C.  A.  388,  97  Fed.  719;  Whitehead  v. 
Farmers'  Loan  &  T.  Co.  39  C.  C.  A.  34,  98 
Fed.  10;  Indiana  k  A.  Lumber  &  Mfg.  Co. 
V.  Milburn,  88  C.  C.  A.  473,  161  Fed.  531. 
See  also  Craig  v.  Pollock,  6  Dill.  449,  Fed. 
Cas.  No.  3,335,  and  Rannels  v.  Rowe,  42 
C.  C.  A.  177,  166  Fed.  425. 

The  above  rule  was  also  recognized  in 
Paul  V.  Ferguson,  14  Grant  Ch.  (U.  C.) 
230,  the  facts,  however,  not  being  within 
the  scope  of  the  note. 

In  the  Iowa  cases  cited  supra,  the  right 
of  the  holder  of  the  invalid  tax  title  to  re- 
imbursement was  distinctly  placed  on  equi- 
L.R.A.1*15C. 


table  grounds,  but  in  other  cases  in  that 
state,  while  the  right  of  reimbursement  was 
recognized  and  enforced,  the  equitable  rule 
was  not  particularly  discussed.  Among 
possibly  otiier  cases  of  this  class  are  Ev- 
erett V.  Beebe,  37  Iowa,  452;  Light  v.  West, 
42  Iowa,  138;  Early  v.  Whittingham,  43 
Iowa,  162;  Besore  v.  Dosh,  43  Iowa,  211; 
Sexton  V.  Henderson,  45  Iowa,  160;  Miller 
V.  Corbin,  48  Iowa,  150;  Sexton  v.  Peck, 
48  Iowa,  250;  Crumb  v.  Davis,  54  Iowa,  25, 
6  N.  W.  53;  Roberts  v.  Merrill,  60  Iowa, 
166,  14  N.  W.  235;  Buck  v.  Holt,  74  Iowa, 
294,  37  N.  W.  377. 

"It  is  a  fundamental  and  familiar  prin- 
ciple of  equity  jurisprudence  that  he  who 
seeks  equity  must  do  equity;  and  there 
can  be  no  better  application  of  the  maxim 
than  the  case  in  which  a  person  seeks  to 
vacate  a  tax  sale  as  irregular  and  a  tax 
deed  as  a  cloud  upon  title,  without  offering 
to  reimburse  to  the  purchaser  at  the  tax 
sale  or  the  holder  of  the  tax  deed  the  taxes 
paid  by  him,  with  all  proper  interest  and 
costs.  No  such  offer  is  made  here.  The 
complainant  virtually  seeks  to  get  rid  of 
the  encumbrance,  and  at  the  same  time  to 
have  the  benefit  of  the  taxes  paid  by  the 
defendant  and  those  under  whom  the  de- 
fendant claims.  This  is  not  equity.  The 
removal  of  a  tax  deed  as  a  cloud  on  title 
is  the  equivalent  of  redemption  from  a  lioi 
through  the  processes  of  a  court  of  equity; 
and  the  redemption  cannot  be  allowed  wiUi- 
out  an  offer  of  readiness  on  the  part  of  the 
person  seeking  to  redeem  to  do  what  or- 
dinary fairness  requires  from  him."  Knox 
V.  Gaddis,  1  App.  D.  C.  336. 

"If  the  owner  of  real  estate  can  wait 
until  his  land  has  been  sold  for  taxes  and 
until  the  certificate  of  sale  has  ripened 
into  a  deed,  and  then  upon  a  mere  techni- 
calil^,  without  the  payment  or  offer  to  pay 
the  taxes  justly  chargeable  against  his 
property,  have  delivered  up  and  canceled 
at  the  costs  of  the  tax  purchaser,  as  in 
this  case,  the  tax  deed,  he  not  only  entire- 
ly escapes  the  payment  of  legitimate  taxes, 
but  the  owner  of  the  tax  deed  is  deprived 
of  a  valuable  legal  right, — ^that  of  trial 
by  jury, —  and  is  mulcted  in  costs  for  his 
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the  purchaser  stands  on  the  footing  of  a 
voluntary  payment,  not  made  at  th--  re- 
quest of  the  owner  of  the  land,  and  which 
he  is  under  no  obligation  to  refund.  If  the 
tax  sale  was  not  void,  but  only  irregular  in 
some  respects,  and  if  the  owner  should  go 
into  equity  tu  cancel  the  sale,  and  to  com- 
pel a  purchaser  in  good  faith  to  surrender 
the  evidences  of  his  title,  it  is  possible  that 
the  court  would  not  grant  relief  except  on 
condition  that  the  purchase  money  was  re- 
funded. But  that  would  be  a  very  differ- 
ent case  from  the  present."  It  is  somewhat 
diflicult  to  understand  this  reasoning. 

Ko  proposition  is  better  settled  than  this, 
that  proceedings  to  sell  property  for  taxes 
are  to  be  strictly  followed,  and  that,  if  there 


is  any  material  irregularity  in  the  assess- 
ment or  in  the  subsequent  proceedings,  the 
sale,  and  the  certificate  and  deed  based 
thereon,  are  absolutely  void.  In  view  of 
this  principle,  the  phrase,  "if  the  tax  sale 
was  not  void,  but  merely  irregular  in  some 
respects,"  seems  meaningless  in  the  connec- 
tion in  which  it  is  used.  If  there  is  no  ma- 
terial irregularity,  the  grantee  in  the  tax 
deed  will  have  the  title,  and  cannot,  nor 
need  he,  ask  reimbursement.  If  there  is  a 
material  irregularity,  his  deed  is  void.  The 
only  explanation  is  that  the  court  was  re- 
ferring to  cases  where  the  tax  itself  was 
void,  so  that,  in  point  of  law,  the  land  had 
not  been  relieved  of  any  burden  by  the  tax 
sale.  In  that  case,  this  was  true  of  only  a 
part  of  the  tax  in  question.     The  remark 


temerity  in  purchasing  at  tax  sale,  while 
the  party  claiming  to  be  the  owner  of  the 
land  takes  no  hazard  of  losing  his  land 
from  an  adverse  title.  But  such  is  not 
the  law.  He  who  seeks  to  have  a  tax  deed 
declared  void,  where  the  taxes  for  which 
the  land  was  sold  were  lawful  taxes,  and 
justly  chargeable  against  the  same,  if  le- 
gally assessed,  must,  as  a  condition  of  re- 
lief, pay  or  offer  to  pay  the  taxes  justly 
due  thereon.  Otherwise  he  states  no  ground 
for  equitable  relief.  He  does  not  offer  to 
do  equity.  He  seeks  the  aid  of  the  court 
to  aid  him  by  giving  effect  to  mere  techni- 
calities, to  shield  him  from  his  just  lia- 
bilities. It  is  difScult  to  imagine  a  case 
more  utterly  barren  of  equity  than  this." 
Bocck  V.  Merriam,  10  Neb.  199,  4  N.  VV. 
962. 

And  in  Hart  v.  Smith,  44  Wis.  213,  the 
court  said:  "Nor  do  we  understand  that 
tite  rule,  long  established  in  courts  of  equi- 
ty, that  he  who  seeks  equity  must  do  equi- 
ty, is  qualified  or  abrogated  in  favor  of  a 
party  who  seeks  to  remove  a  cloud  upon 
his  title  to  real  estate  by  reason  of  ille- 
gal proceedings  taken  to  enforce  a  valid 
tax  assessed  thereon,  and  tiiat  such  party 
may  demand  as  a  right  from  a  court  of 
equity,  that  such  cloud  shall  be  removed, 
without  his  doing  what  justice  and  equi^ 
demand,  that  is,  pay  the  tax.  ...  It 
would  be  a  gross  impeachment  of  the  power 
of  a  court  of  equity  to  deny  it  the  right  to 
demand  of  its  suitors  good  faith  and  com- 
mon honesty  before  it  shall  be  compelled 
to  grant  them  any  relief." 

In  overruling  earlier  decisions  in  that 
state  regarded  as  laying  down  a  different 
rule,  and  in  holding  that,  as  a  condition 
of  equitable  relief  against  an  invalid  tax 
title,  the  complainant  would  be  required 
to  reimburse  the  purchaser  for  taxes  paid 
on  the  propertr,  the  court  in  State  Finance 
Co.  v.  Beck,  1.5  N.  D.  374,  109  N.  W.  357, 
said  that  it  did  not  question  the  well-estab- 
lished rule  that  a  tax  title  purchaser  buys 
at  his  peril,  but  that  "the  infirmities  of  the 
tax  title  do  not  absolve  the  taxpayer  from 
hia  obligation  to  do  equity  when  he  seeks 
equity.  .  .  .  But  confining  the  tax 
I.JJ.A.1915C. 


title  purchaser  to  his  strict  legal  rights 
is  one  thing,  and  relieving  the  tax  debt- 
or from  his  just  share  of  taxes  at  the 
expense  of  his  neighbors  is  quite  another. 
.  .  .  The  owner  of  the  land  in  this 
case  has  not  paid  a  cent  of  tax  on  this 
property  for  more  than  twenty  years. 
It  IS  not  claimed  that  any  of  &e  taxes 
were  excessive  or  imfair,  or  that  th^ 
otherwise  infringed  any  of  the  landown- 
er's constitutional  rights.  The  technical 
requirements  of  the  law  as  to  the  pro- 
cedure have  not  been  followed  with  pre- 
cision; and  the  landowner  not  only  asks 
to  have  the  tax  sales  set  aside,  but  de- 
clines to  pay  or  offer  to  pay  a  cent  of 
the  taxes,  which  are  confessedly  just.  Un- 
der the  rule  heretofore  in  force,  he  was 
sustained  in  that  position.  ...  By 
overturning  the  precedents  on  this  ques- 
tion established  by  former  decisions,  we 
do  not  in  any  way  disturb  the  rules  by 
which  the  validity  of  past  or  future  tax 
sales  are  to  be  tested.  We  disturb  no 
rights  which  are  justly  entitled  to  protec- 
tion. It  surely  cannot  be  claimed  that 
those  who  have  neglected  to  pay  their  just 
taxes  are  in  any  position  to  invoke  the 
doctrine  of  atare  deeisi*  to  continue  im- 
munity from  their  obligation  to  do  equity 
when  they  seek  equitable  relief.  We  are 
satisfied  uiat  public  policy  necessitates  this 
modification  of  former  decisions,  and  it 
is  further  justified  by  the  fact  that  it  re- 
stores in  this  state  the  rule  recognized 
and  applied  in  other  jurisdictions.  .  .  . 
Chap.  166,  p.  232,  Laws  1903,  is  an  ex- 
press legislative  establishment  of  the  rule 
we  have  been  discussing.  As  indicated 
above,  the  court  has  inherent  power,  in- 
dependent sf  such  a  statute,  to  do  what 
the  statute  requires." 

"In  the  Federal  courts,"  it  was  said  in 
Rice  T.  Jerome,  38  C.  C.  A.  388,  97  Fed. 
719,  "such  payment  or  tender  [of  taxes, 
interest,  and  penalty  paid  by  the  tax  sale 
purchaser]  is  an  indispensable  condition 
to  the  rig^t  of  the  owner  to  maintain  a 
bill  in  equity  to  cancel  the  tax  sale  cer- 
tificates, or  remove  the  cloud  cast  by  them 
upon  his  title." 
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seems  to  have  no  application  except  to  that 
part. 

Greenwood  t.  Adams,  80  Cal.  74,  21  Pac. 
1134,  denies  the  right  to  repayment  or  to 
a  conditional  judgment,  in  these  words: 
"Parties  who  purchase  property  at  tax  sales 
acquire  the  title  to  the  property  if  all  the 
proceedings  for  the  levy  of  the  taxes  and  the 
sale  are  regular  and  in  strict  conformity  to 
law;  but  if  not  so,  they  acquire  no  rights 
to  the  property  which  either  a  court  of  law 
or  equity  can  enforce."  (Italics  ours.)  The 
sale  in  question  was  void  because  of  an  ir- 
regularity in  the  assessment;  the  owner  not 
having  been  properly  named  therein.  In 
Kittle  V.  Bellegarde,  86  Cal.  536,  25  Pac.  65, 
the  judgment  canceling  a  street  assessment 
sale,  but  not  directing  reimbursement  to  the 


purchaser  for  monqr  paid,  was  affirmed,  but 
the  equity  rule  aforesaid  was  not  discussed 
or  mentioned,  and  it  appears  that  the  assess- 
ment upon  which  the  sale  was  made  was 
utterly  void.  Dranga  v.  Rowe,  127  Cal.  506, 
59  Pac.  044,  was  a  suit  against  the  city  of 
San  Diego  and  others  to  quiet  title.  The 
city  answered  separately,  alleging  a  lien  for 
taxes  assessed  upon  the  property,  and  pray- 
ing that  no  judgment  be  made  quieting 
plaintiff's  title,  except  on  condition  that  the 
tax  be  paid.  The  city  was  the  sole  appel- 
lant. It  was  held  that  the  tax  was  void. 
The  opinion  then  states  that  the  appellant 
claims  reimbursement  under  the  equity  rule, 
as  if  the  purpose  was  to  discuss  and  decide 
the  point.  But  it  then  decides  the  case  by 
affirming    the    judgment,    without    further 


"Repayment  of  taxes  is  properly  and  uni- 
versally made  a  condition  precedent  to  the 
setting  aside  of  a  tax  deed  or  certificate,  or 
to  clearing  a  cloud  on  title  cast  thereby." 
Bryant  v.  Nelson-Frey  Co.  94  Minn.  305, 
102  K.  W.  859,  holding,  however,  that  re- 
payment of  taxes  paid  for  a  number  of 
years  on  vacant  land  of  another  by  a  stran- 
ger to  the  title,  under  the  mistaken  belief 
that  the  payer  had  a  tax  deed  to  the  land, 
could  not  be  made  a  condition  precedent  to 
a  decree  of  title  in  the  record  owner,  where 
no  tax  deed  or  certificate  had  ever  been 
issued  to  the  person  paying  the  taxes. 

In  an  equitable  action  for  the  cancela- 
tion of  tax  certificates,  it  has  been  said 
that  "the  mere  fact  that  the  action  is  be- 
tween private  parties  only  is  not  enough 
to  take  it  out  of  the  rules  applicable  to 
equity  cases.  It  is  not  an  answer  to  say 
that  the  doctrine  of  caveat  emptor  applies 
in  suits  to  determine  the  validity  of  taxes, 
sales,  or  tax  deeds.  That  rule  does  apply 
in  such  cases,  but  that  does  not  justify  a 
court  of  equity  in  holding  that  a  tax  sale 
purchaser  shall  be  compelled  to  look  else- 
where for  his  money,  and  the  owner  relieved 
from  all  payments  and  burdens  imposed 
upon  owners  of  property  by  the  revenue 
laws."  Powers  v.  First  Nat.  Bank,  15  N. 
D.  466,  109  N.  W.  361. 

So,  in  Larson  v.  Peppard,  38  Mont.  128, 
129  Am.  St.  Rep.  630,  09  Pac.  136,  16  Ann. 
Cas.  800,  it  WCM  said  that  the  mere  fact 
that  the  rule  of  caveat  emptor  applies  to 
tax  sales  is  not  a  ground  for  relieving  the 
landowner  from  the  payment  of  burdens 
for  which  the  land  was  in  fact  responsible, 
without  first  requiring  him  to  do  equity 
when  he  comes  into  a  court  of  equity  asking 
equitable  relief. 

While,  as  a  condition  of  equitable  relief, 
the  owner  will  be  required  to  pay  the  pur- 
chase money  and  subsequent  taxes  paid  by 
the  holder  of  an  invalid  tax  deed,  it  has 
been  held  that  where  he  seeks  a  decree  set- 
ting aside  the  deed  he  has  the  right  to 
abandon  the  action  without  payment  of  the 
taxes,  leaving  the  defendant  in  the  bill  in 
possession  of  the  tax  certificate  unaffected 
by  the  decree,  and  he  cannot  be  compelled 
L.R.A.1915C. 


to  pay  the  amount  of  the  tax;  also  that 
the  defendant  in  the  bill  has  no  greater 
right  because  of  the  fact  that  in  the  suit 
he  filed  a  cross  bill  praying  that  the  com- 
plainant might  be  decreed  to  pay  him  the 
purchase  money  and  subsequent  taxes  which 
he  had  paid.  Farwell  v.  Harding,  96  111. 
32. 

in  Smith  v.  Prall,  133  111.  308,  24  N.  E 
521,  where  the  complainant,  in  seeking  to 
set  aside  an  invalid  tax  title  as  a  cloud 
on  his  title,  offered  to  pay  the  amount  for 
which  the  land  sold,  with  interest  and  sub- 
sequent taxes,  the  court  said  that,  "aside 
from  the  offer,  the  general  rule  established 
in  this  class  of  cases  has  always  required 
the  owner,  as  a  condition  to  setting  aside 
a  tax  sale,  to  refund  the  amount  paid  for 
the  land  at  the  tax  sale  and  all  subsequent 
taxes  and  interest." 

Assuming  that,  where  the  question  was 
properly  presented,  the  holder  of  an  inval- 
id tax  title  was  entitled  to  reimbursement 
for  taxes  paid  as  a  condition  of  quieting 
title  in  a  suit  by  the  owner  against  him, 
the  court  in  Buck  v.  Canty,  162  Cal.  226, 
121  Pac.  924,  and  Cohen  v.  Anderson,  22 
Cal.  App.  634,  135  Pac.  1096,  held  that 
the  pleadings  in  those  cases  did  not  proper- 
ly present  the  question  as  to  the  right  of 
the  purchaser  at  a  tax  sale  to  reimburse- 
ment for  taxes  paid,  the  complaint  merely 
alleging  the  assertion  by  the  defendant  of 
an  adverse  claim  without  right,  and  the 
defendant  in  his  answer  and  in  the  trial 
not  claiming  reimbursement. 

And  in  McLaughlan  v.  Bonynge,  15  Cal. 
App.  239,  114  Pac.  798,  it  was  held  that 
where  the  pleadings  in  an  action  to  quiet 
title  under  the  Code  did  not  show  that  the 
defendant's  asserted  title  was  based  upon 
a  sale  of  the  property  for  the  nonpayment 
of  taxes,  the  plaintiff  need  not  tender  any 
tax  as  a  condition  of  maintaining  the  ac- 
tion. 

On  the  ground  that  taxes  paid  by  a  tax 
title  claimant  in  his  own  name  did  not, 
under  the  Constitution  and  laws  of  that 
state,  inure  to  the  benefit  of  the  owner  or 
exempt  him  from  paying  taxes  on  the  same 
land  for  the  same  years,  it  was  held   in 
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mention  of  the  question.  It  decides  the 
case,  but  does  not  decide  the  question  ex- 
cept hy  implication.  It  may  be  added  that 
the  appeal  presented  a  case  against  the  city 
alone,  and  the  decision  is  directly  in  the 
teeth  of  Couts  t.  Cornell  and  the  other  like 
cases  first  above  cited,  and  it  must  now  be 
considered  as  overruled  by  those  cases. 

The  last  decision  of  this  court  on  the  pre- 
cise point  is  Ellis  v.  VVitmer,  134  Cal.  249, 
66  Pac.  301.  Witmer  had  bought  a  lot 
at  a  sale  by  the  city  treasurer  to  satisfy  a 
bond  issued  upon  a  street  assessment.  The 
owner  sued  Witmer  and  the  treasurer  to 
cancel  the  certificate,  and  restrain  the  exe- 
cution of  a  deed  thereon  to  Witmer.  It 
was  held  that  the  assessment  and  bond  were 
valid,  but  that  the  sale  was  void.    The  judg- 


ment was  reversed  because  the  plaintiffs  had 
not  offered  to  pay  the  amount  due  on  the 
bond,  and  because  the  court  below  bad  not 
inserted  such  condition  in  the  judgment. 
The  court  said  that  the  plaintiffs  "cannot 
successfully  invoke  the  assistance  of  a  court 
of  equity  against  the  irregularities  in  the 
sale  complained  of,  unless  on  the  condition 
of  paying  what  is  due  from  them." 

There  are  two  decisions  on  the  subject  by 
the  district  court  of  appeal  of  the  third 
district.  In  the  first — Flannigan  v.  Towle, 
8  Cal.  App.  229,  96  Pac.  607 — the  court 
quoted  and  followed  the  rule  as  stated  in 
Ellis  V.  Witmer,  supra.  In  the  other  case— 
Hotchkiss  T.  Hansberger,  15  Cal.  App.  003, 
115  Pac.  957 — that  court  overruled  Flanni- 
gan v.  Towle,  and  followed  the  decision  of 


Simpson  v.  Edmiston,  23  W.  Va.  675,  that 
the  owner,  as  a  condition  of  relief  against 
the  tax  deed,  which  was  invalid,  would  not 
be  required  to  reimburse  the  defendant  for 
such  taxes,  paid  by  him  on  the  land. 

Where  tax  deeds  are  wrongfully  taken 
out  by  the  purchaser  at  the  tax  sale  after 
the  amount  due  on  the  certificates  has  been 
paid  to  him  by  the  oMmer,  the  latter  will, 
of  course,  not  be  required  again  to  reim- 
burse the  purchaser  as  a  condition  prece- 
dent to  canceling  the  deeds.  Walker  v. 
GloB,  245  111.  253,  91  N.  E.  1074. 

And  where  it  was  the  duty  of  the  pur- 
chaser at  the  tax  sale  to  pay  the  taxes, 
it  was  held  in  a  suit  to  set  aside  the  tax 
deed,  that  there  was  no  necessity  of  a 
tender  of  taxes  paid.  Fuller  v.  Edens,  70 
W.  Va.  248,  73  8.  E.  821,  Ann.  Cas.  1913E, 
544. 

The  equitable  rule  requiring  an  owner 
to  reimburse  the  holder  of  an  invalid  tax 
title  for  taxes  paid  which  were  legally  due 
on  the  land  was  said  in  Peckham  v.  Milli- 
kan,  99  Ind.  352,  not  to  be  changed  by  the 
statute  in  that  state  authorizing  the  hold- 
er of  a  tax  title  to  brin^  an  action  of  eject- 
ment to  recover  possession  of  the  property, 
and  providing  that  in  case  judgment  is  ren- 
dered against  him  the  court  should  ascer- 
tain the  amount  due  him  for  taxes  and 
improvements,  and  decree  the  payment 
thereof  within  a  reasonable  time,  and  on 
default  thereof  order  the  land  sold. 

— minority  decisions. 

A  few  cases  appear  to  oppose  the  gen- 
eral equitable  rule  above  indicated.  Some 
of  these — as,  for  instance,  the  earlier  Cali- 
fornia cases — have,  however,  been  overruled. 
The  case  of  Holland  ▼.  Hotchkiss  is  op- 
posed by  several  earlier  cases  in  the  same 
state,  set  out  in  that  opinion.  Harper  v. 
Howe,  53  Cal.  233;  Greenwood  v.  Adams, 
60  Cal.  74,  21  Pac.  1134;  and  Hotchkiss 
V.  Hansberger,  15  Cal.  App.  603,  116  Pac. 
967.  See  also  Axtell  ▼.  Oerlach,  67  Cal. 
483,  8  Pac.  34. 

A  distinction  was  made  in  Hotchkiss  v. 
Hansberger,  15  Cal.  App.  603,  115  Pac. 
L.R.A.1915C. 


967,  between  cases  where  the  tax  deed  is 
void  upon  its  face  and  the  sale  absolutely 
void,  and  cases  where  there  is  merely  an 
irregularity  in  the  proceedings  leading  up 
to  the  sale,  or  in  the  sale,  not  rendering  the 
deed  void  on  its  face,  the  court  admitting 
that  in  the  latter  cases  the  purchaser  might 
have  an  equitable  claim  against  the  owner 
for  reimbursement  for  ttuces  paid,  while 
holding  that  no  such  right  existed  in  the 
former  cases  as  a  condition  of  relief  against 
the  tax  deed. 

Although  distinguishing  the  case  from 
others  holding  to  the  contrary,  on  the 
ground  that  here  the  tax  title  holder  had 
refused  an  offer  of  reimbursement,  the 
court  in  Perham  v.  Haverhill  Fibre  Co.  64 
N.  H.  485,  14  Atl.  462,  seems  to  disapprove 
of  the  general  principle  that  the  holder  of 
an  invalid  tax  title  has  an  equitable  right 
to  reimbursement  as  a  condition  of  grant- 
ing relief  to  the  owner,  it  being  said  that 
the  purchaser  must  be  held  to  have  taken 
the  tax  deed  at  his  own  risk  and  the  risk 
of  a  failure  in  the  proper  execution  of  the 
power  of  assessment  and  sale,  and  that, 
taking  it  at  his  own  risk,  the  doctrine  of 
caveat  emptor  applies  in  its  full  force,  and 
he  has  no  claim,  legal  or  equitable,  against 
the  former  owner  for  refunding  the  pur- 
chase money. 

See  also  Preston  v.  Banks,  71  Miss.  601, 
14  So.  258. 

— ^reimbursement  by  subsequent  purchaser. 

In  Gage  v.  Consumers'  Electric  Light  Co. 
194  111.  30,  64  K.  E.  663,  the  rule  was  laid 
down  that  it  is  immaterial,  so  far  as  the  au- 
thority is  concerned  to  impose  the  condition 
of  reimbursement  in  a  decree  canceling  or 
setting  aside  tax  deeds,  whether  the  action 
is  by  the  owner  who  held  the  title  at  the 
time  of  the  tax  sale,  or  by  a  subsequent 
owner.  As  authority  for  this  proposition 
the  court  cited  Phelps  v.  Harding,  87  111. 
442;  Gage  v.  Schmidt,  104  111.  106;  Gage 
V.  Nichols,  112  111.  269;  Alexander  v.  Mer- 
rick, 121  111.  606,  13  N.  E.  190;  Miller  v. 
Cook,  136  111.  190,  10  L.R.A.  292,  25  N.  E. 
766;   Gage  v.  DuPuy,  137   IlL  652,  24  N. 
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the  supreme  court  in  Greenwood  t.  Adams, 
supra.  It  distinguished  Couta  v.  Cornell 
and  other  similar  cases,  including  Ellis  v. 
Witmer,  by  the  statement  that  they  were 
suits  against  public  officials  where  some  tax 
was  justly  owing  to  the  state  or  city,  ap- 
parently failing  to  observe  that  Ellis  v. 
Witmer  was  a  suit  against  a  purchaser  and 
the  city  treasurer,  and  that  the  assessment 
was  owing  to  the  purchaser,  and  not  to  the 
city. 

The  confusion  thus  apparent  seems  to 
have  arisen  from  the  failure  to  observe  the 
difference  between  the  cases  where  the  tax 
purchaser  is  the  actor  and  those  in  which 
relief  in  equity  is  sought  against  him.  If 
the  purchaser,  claiming  title  under  his  tax 
deed,  sues  for  possession  of  the  land,  or  if. 


perceiving  that  the  deed  is  invalid,  he  sues 
the  owner  to  recover  the  tax  paid,  as  money 
paid  to  his  use,  the  general  rule  is  that  he 
cannot  prevail;  that  the  rule  of  oaveat 
emptor  will  be  strictly  applied  against  him; 
that  a  proceeding  to  assess  and  collect  taxes 
creates  no  contract  by  the  owner  to  pay  the 
tax  assessed,  and  that  the  law  will  not  imply 
a  contract  by  the  owner  to  refund  such  tax 
to  one  who  has  paid  the  same  upon  a  tax 
sale  which  is  void ;  and  this  is  true  in  cases 
where  the  tax  was  legally  assessed,  but  the 
proceedings  to  sell  defective,  as  well  as 
where  the  assessment  itself  is  unauthor- 
ized and  void,  or  where  the  tax  had  been 
prreviously  paid.  Mr.  Pomeroy  says:  "In 
the  first  place,  the  rule  only  applies  where 
a  party  is  appealing  as  actor  to  a  court  of 


E.  641,  26  K.  E.  386;  Cotes  v.  Rohrbeck, 
139  111.  632,  28  N.  E.  1101;  Burton  v.  Per- 
ry, 146  111.  71,  34  N.  E.  60.  While  the  facts 
in  these  cases  bring  them  apparently  with- 
in the  rule  announced  (the  suits  appear- 
ing generally  to  be  by  purchasers  of  the 
land  after  the  taxes  were  due),  the  point 
does  not  appear  to  have  been  specially  con- 
sidered except  in  the  case  of  Alexander  v. 
Merrick,  121  111.  606,  13  N.  E.  190,  in 
which  it  is  said:  "But  the  fact  that  he 
[the  complainant]  bought  the  property 
without  actual  Icnowledge  of  the  tax  sales, 
and  received  a  covenant  of  warranty  from 
his  vendors  that  the  land  was  free  from 
tax  liens,  entitles  him  to  no  other  or  differ- 
ent relief  as  against  the  holders  of  the  tax 
certiflcates,  than  would  have  been  granted 
to  him  if  he  had  been  the  owner  of  the  prop- 
erty at  the  time  it  first  became  subject  to 
the  lien  of  the  taxes  and  special  assess- 
ments. In  Phelps  V.  Harding,  87  111.  442, 
the  party  applying  for  relief  against  the 
tax  certificates  was  not  the  owner  of  the 
land  described  in  such  certificates  when 
the  sales  for  taxes  took  place.  It  is  the 
complainant,  and  not  his  grantor,  who  is 
asking  for  the  removal  of  the  certificates 
owned  by  the  appellants.  The  latter  have 
nothing  to  do  with  the  rights  of  the  com- 
plainant under  the  covenants  of  warranty 
entered  into  by  his  grantors."  See  also 
Simons  v.  Drake,  under  V.  infra. 

2.  To  what  proceedings  the  rule  applies. 

The  rule  requiring  an  owner  who  seeks 
to  set  aside  a  tax  deed  as  a  cloud  on  his 
title,  to  refund  taxes  paid  on  the  land  as 
a  condition  of  obtaining  relief,  has  been 
held  not  to  apply  to  a  partition  suit  by 
one  of  two  tenants  in  common  claiming 
under  a  tax  deed,  in  which  the  owner  was 
made  a  party  defendant,  and  successfully 
pleaded,  by  way  of  bar  to  the  prosecution 
of  the  suit,  a  judgment  in  ejectment  in 
his  favor.  Thomsen  v.  McCormick,  136 
111.  135,  26  N.  E.  373.  The  owner,  it  was 
said,  was  asking  no  affirmative  relief,  but 
was  simply  standing  upon  the  defensive. 

So,  where,  before  the  filing  of  a  bill  for 
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equitable  relief  against  a  tax  title,  an  ac- 
tion of  ejectment  was  pending  between  the 
parties,  which  was  decided  in  favor  of  the 
complainants  in  the  equity  suit,  and  the  lat- 
ter was  dismissed  for  want  of  prosecu- 
tion, it  was  held  that  the  defendant  in  the 
suit,  who  sought  relief  by  cross  petition, 
which  was  dismissed  on  the  merits,  was 
not  entitled  to  reimbursement  for  taxes 
paid  by  him  on  the  property.  Gage  v.  Ed- 
dy, 186  IlL  432,  57  N.  E.  1030.  It  was 
said  that  the  equitable  rule  relative  to  the 
repayment  of  taxes  was  deduced  from  the 
fundamental  maxim  of  equity  that  he  who 
asks  equity  must  do  equity,  and  is  appli- 
cable only  when  relief  is  granted  to  a  com- 
plainant in  the  way  of  canceling  liens  or 
deeds  as  clouds  on  his  title,  and  is  not  to  be 
applied  under  an  independent  bill  by  the 
holder  of  a  tax  title  asking  that  he  be  reim- 
bursed, nor  to  the  defendant  in  this  case 
under  his  cross  petition,  for  to  this  extent 
the  cross  petition  was  in  the  nature  of  an 
original  petition;  that  if  the  power  of  a 
court  of  chancery  is  asked  by  a  property 
holder  to  cancel  tax  deeds,  it  will  be  exer- 
cised only  on  equitable  conditions,  but  that 
an  independent  bill  in  equity  cannot  be 
maintained  by  the  holder  of  a  tax  deed  for 
a  decree  against  the  owner  requiring  repay- 
ment of  the  amount  paid  in  discharging 
taxes  against  the  property. 

But  where  the  holder  of  a  tax  title,  by 
leave  of  court,  intervenes  in  a  suit  for  par- 
tition of  the  property,  and  the  complainant 
files  a  replication  to  the  answer  of  the  tax 
title  claimant,  and  the  latter  is  defeated, 
it  being  found  that  he  has  no  interest  in 
the  property,  reimbursement  should  be 
made  to  the  intervener  for  the  taxes  paid 
by  him,  as  in  cases  where  the  owner  brings 
a  suit  for  relief  against  an  invalid  tax  deed. 
North  V.  Lehman,  97  111.  App.  399. 

And  that  an  application  for  the  initial 
registration  of  the  title  to  property  under 
the  Illinois  statute  of  1897  is  in  effect  an 
application  to  cancel  tax  deeds  held  by 
adverse  claimants,  so  as  to  require  the  com- 
plainant, as  a  condition  of  canceling  tax 
deeds  against  his  title,  to  refund  taxes 
paid  by  the  defendant  on  the  property,  see 
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equity  in  order  to  obtain  some  equitable  re- 
lief. .  .  .  The  rule  may  apply,  and  un- 
der its  operation  an  equitable  right  may  be 
secured,  or  an  equitable  reliel  awarded  to 
the  defendant  which  could  not  be  obtained 
by  him  in  any  other  manner, — ^that  is,  which 
a  court  of  equity,  in  conformity  with  its 
settled  methods,  either  would  not,  or  even 
could  not,  have  secured  or  conferred  or 
awarded  by  its  decree  in  a  suit  brought  for 
that  purpose  by  him  as  the  plaintiff."  1 
Pom.  £q.  Jur.  §  386.  The  doctrine  is  thus 
stated  in  Cooley  on  Taxation:  "The  rule  of 
caveat  emptor  applies  to  tax-purchasers. 
The  purchaser  at  a  tax  sale  will  therefore 
lose  what  he  had  paid  if  his  deed  is  subject 
to  fatal  infirmity.  This  is  the  rule  unless 
the  statute  recognizes  an  equity  is  him  and 


provides  for  it.  .  .  .  Unless  legislatirai 
in  terms  gives  it,  the  purchaser  will  have 
no  lien  upon  tbe  land  for  the  sum  paid  on 
the  purchase."  Vol.  2,  p.  1017.  Tbe  author 
here  speaks  concerning  rights  which  the  pur- 
chaser can  enforce  by  action,  not  of  limita- 
tions in  equity  upon  the  right  of  the  owner 
to  sue  for  a  cancelation  of  tbe  sale  or  deed. 
As  to  the  latter,  he  says:  "In  vacating  a 
tax  or  a  sale  for  taxes  as  a  cloud  upon  title, 
it  is  proper  to  require  the  complainant  to 
pay  any  svan.  that  is  either  a  legal  or  an 
equitable  charge  against  him,  and  which 
will  be  affected  by  tbe  decree.  And  this 
will  be  required,  although  an  acticm  against 
him  for  such  sum  would  be  barred  by  the 
statute  of  limitations.  If  the  tax  were 
wholly  illegal  in  its  essentials,  of  course,  no 


Gage  V.  Consumers'  Electric  Light  Co.  194 
111.  30,  64  N.  £.  653. 

It  should  be  observed,  as  indicated  above, 
that  the  note  does  not  include  cases  in 
which  the  tax  title  holder  sought  affirma- 
tive relief,  and  the  taxpayer  was  beyond 
question  simply  standing  on  the  defensive. 

See  also  Holx^so  v.  Hotcbkiss. 

S,  Proof  of  Uueea  paid  by  purefiaaer. 

The  rule  has  beoi  laid  down  that  in  a 
proceeding  in  equity  to  declare  void  a  tax 
deed,  it  is  not  error  for  the  court  to  de- 
clare the  deed  void  without  making  provi- 
sion for  the  payment  by  the  complainant 
to  the  defendant  of  taxes  and  disburse- 
ments, where  the  defendant  makes  no  proof 
as  to  the  amount  of  taxes  and  disburse- 
ments which  he  claims  should  be  refund- 
ed to  him  by  the  complainant.  Hughey  v. 
Winborne,  44  Fla.  601,  33  So.  249. 

And  that  payment  of  the  valid  taxes 
will  not  be  made  a  condition  of  relief 
against  a  sale  for  taxes,  part  of  which 
were  void,  where  tbe  amount  of  valid  taxes 
is  not  proved,  see  Hebard  v.  Ashland  Coun- 
ty, 65  Wis.  145,  12  N.  W.  437,  and  Hersey 
Y.  Milwaukee  County,  16  Wis.  186,  82  Am. 
Dec.  713. 

So,  in  establishing  title  under  the  "burnt 
records  act,"  it  has  been  held  not  error  to 
establish    the   plaintiff's   title   without    re- 

?uiring  him  to  repay  any  amount  to  the  de- 
endant  for  the  acquisition  of  tax  titles  to 
the  land,  where  the  defendant  did  not  in 
bis  answer  claim  a  tax  title  or  offer  evi- 
dence thereof  at  the  hearing,  although 
there  was  an  offer  of  reimbursement  in  the 
complaint  in  case  it  was  found  that  the  de- 
fendant claimed  under  tax  titles  and  the 
tax  deeds  were  declared  void.  Gage  v.  Du- 
Pny,  134  111.  132,  24  N.  E.  866. 

t.  Where  tax  is  invaUd  or  has  been 
paid. 

If  the  defect  or  illegality  is  not  merely 
In  th6  proceedings  for  the  sale  of  the  land, 
but  is  of  such  a  nature  as  renders  the  tax 
itself  invalid,  or  if  the  tax  for  which  the 
land  was  sold  had  previously  been  paid 
LJI.A.1915C. 


by  the  owner,  a  court  of  equity  will  not 
make  reimbursement  of  the  tax  title  hold- 
er, at  least  as  to  the  invalid  tax  upon  which 
the  sale  was  based,  a  condition  of  annul- 
ling the  tax  sale.  Machado  v.  Canty,  18 
Cal.  App.  35,  122  Pac.  77  (where  land  was 
not  subject  to  taxation).  See  also  Kittle 
V.  Bellegarde,  86  Cal.  S56,  26  Pac.  66,  cited 
in  Holland  v.  Hotchkiss;  Bode  v.  New 
England  Invest.  Co.  6  Dak.  499,  42  N.  W. 
658,  45  N.  W.  107,  decision  reversed  on 
other  grounds  on  rehearing  in  1  N.  D.  121, 
45  N.  W.  197;  Wilmerton  v.  Phillips,  103 
111.  78  (where  land  was  sold  for  nonpay- 
ment of  a  personal  property  assessment  for 
which  there  was  no  liability)  ;  Maber  v. 
Brown,  183  lU.  575,  66  N.  E.  181  (holding 
where  taxes  had  been  paid  by  the  owner, 
he  was  not  bound  to  refund  taxes  paid  by 
the  holders  of  the  tax  deeds  on  the  property 
under  another  description)  ;  Langlois  v. 
Cameron,  201  lU.  301,  66  N.  E.  332;  Boals 
V.  Bachmann,  201  111.  340,  66  N.  £.  336; 
GIos  V.  Shedd,  218  111.  209,  75  N.  E.  887 
(taxes  paid  by  owner  before  the  sale)  ; 
La  Salle  Varnish  Co.  v.  Glos,  254  111.  326, 
98  N.  E.  538  (same)  ;  Glos  v.  Cannata,  121 
111.  App.  215;  Glos  V.  Collins,  110  111.  App. 
121;  Morrill  v.  Lovett,  95  Me.  166,  66 
L.R.A.  634,  40  Atl.  666;  State  Finance  Co. 
v.  Beck,  15  N.  D.  375,  109  N.  W.  357;  State 
Finance  Co.  v.  Trimble,  16  N.  D.  199,  112 
N.  W.  984  (where  assessment  was  void  be- 
cause of  lack  of  proper  description  of  the 
land) ;  State  Finance  Co.  v.  Bowdle,  16 
N.  D.  193,  112  N.  W.  76  (where  tax  was 
invalid  because  assessment  was  of  an  entire 
tract  of  land  composed  of  smaller  tracts 
owned  by  different  parties  whose  titles 
were  of  record)  ;  State  Finance  Co.  v.  Hal- 
stenson,  17  N.  D.  145,  114  N.  W.  724  (no 
assessment  of  the  land  on  account  of  fail- 
ure to  describe  it)  ;  Title  Trust  Co.  v.  Ayls- 
worth,  40  Or.  20,  66  Pac.  276  (void  assess- 
ment) ;  Marsh  v.  Clark  County,  42  Wis. 
502  (same)  ;  Hayes  v.  Douglas  County,  02 
Wis.  429,  31  L.R.A.  213,  53  Am.  St.  Rep. 
926,  65  N.  W.  482  (same) ;  Gage  v.  Kauf- 
man, 133  U.  S.  471,  33  L.  ed.  725,  10  Sup. 
Ct.  Rep.  406  (it  being  said  that  if  there 
were  no  taxes  unpaid  on  the  land  for  which 
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such  requirement  could  be  made,  for  it 
would  not  be  supported  by  any  equity."  Vol. 
2,  p.  1455.  And  further:  "As  in  removing 
cloud  from  title,  he  who  seeks  relief  against 
a  tax  deed  must  pay  or  offer  to  pay  what- 
ever ta.\es,  interest,  costs,  etc.,  are  justly 
chargeable  against  the  land,  and  payment 
will  be  required  by  the  decree;  otherwise, 
where  the  taxes  were  absolutely  void."  Vol. 
2,  p.  1458.  These  we  consider  accurate 
statements  of  the  true  rule.  A  large  num- 
ber of  cases  are  cited  in  the  footnotes.  We 
have  not  deemed  it  necessary  to  examine 
them  all.  The  following  will  be  found  to 
support  the  text:  Farwell  v.  Harding,  96 
111.  32;  Gage  v.  Nichols,  112  111.  269;  Phelps 
V.  Harding,  87  111.  445;  Bamett  v.  Cline,  60 
111.  205;   Adams  t.  Castle,  30  Conn.  404; 


Lancaster  v.  Du  Hadway,  97  Ind.  566 ;  Mor- 
rison V.  Jacoby,  114  Ind.  84,  14  N.  E.  546, 
15  N.  E.  806;  Montgomery  v.  Trumbo,  126 
Ind.  332,  26  N.  E.  54;  Peckbam  v.  Millikan, 
99  Ind.  355;  Knox  v.  Dunn,  22  Kan.  683; 
Browne  v.  Finley,  51  Neb.  468,  71  N.  W. 
34;  Dillon  v.  Merriam,  22  Neb.  152,  34  N. 
W.  344;  Wood  v.  Helmer,  10  Neb.  65,  4 
N.  W.  968;  Boeck  v.  Merriam,  10  Neb.  201, 
4  N.  W.  962 ;  Powers  v.  First  Nat.  Bank,  16 
N.  D.  469,  109  N.  W.  361;  Lohr  v.  George, 
65  W.  Va.  249,  64  S.  E.  609;  Toothman  v. 
Courtney,  62  W.  Va.  185,  58  S.  E.  916.  We 
have  found  no  well-considered  case  to  the 
contrary.  For  statements  of  the  general 
rule  that  "he  who  seeks  equity  must  do 
equity,"  see  1  Story,  Eq.  Jjix.  13th  ed. 
§  64e;  1  Pom.  Eq.  Jnr.  §§  386,  388. 


it  could  have  been  sold,  the  owner  was  not 
bound  to  pay  any  taxes  as  a  condition  of 
relief  against  the  tax  deed)  ;  Paine  v.  Ger- 
mantown  Trust  Co.  69  C.  C.  A.  303,  136 
Fed.  527,  citing  Sheets  v.  Paine,  10  N.  D. 
103,  86  N.  W.  117.  See  also  Barber  v. 
Evans,  27  Minn.  92,  8  N.  W.  445,  and  Early 
V.  Whittingham,  under  VIII.  infra.  The 
rule  also  seems  to  have  some  support  in  the 
following  cases  in  North  Dakota,  although 
there  was,  it  appears,  a  statute  providing 
for  tender  of  taxes  as  a  condition  of  bring- 
ing an  action  to  cancel  a  tax  deed,  and  per- 
mitting the  entry  of  judgment  against  the 
owner  for  taxes  paid  where  he  brought  an 
action  to  cancel  the  deed:  Power  v.  Lara- 
bee,  2  N.  D.  141,  49  N.  W.  724;  O'Neil  v. 
Tyler,  3  N.  D.  47,  53  N.  W.  434;  Eaton 
V.  Bennett,  10  N.  D.  347,  87  N.  W.  188  j 
Sheets  v.  Paine,  10  N.  D.  103,  86  N.  W. 
117. 

"It  is  a  maxim  in  chancery  that  he  who 
seeks  equity  must  do  equity,  and  we  have 
always  held  that,  upon  a  bill  to  set  aside 
a  tax  sale  or  tax  deed,  relief  will  be  granted 
the  complainant  only  upon  condition  that 
he  repay  the  legal  taxes  and  costs  paid 
out  by  the  purchaser.  But  that  rule  can 
have  no  application  to  a  case  where  the 
tax  is  illegal  and  void,  for  the  simple  rea- 
son that  to  require  the  payment  of  an  un- 
authorized tax  as  a  condition  precedent  to 
setting  aside  the  sale  would  result  in  com- 
pelling, by  indirection,  the  payment  of  the 
unauthorized  tax."  Boals  v.  Bachmann,  201 
111.  340,  66  N.  E.  336. 

A  mere  irregularity  in  the  tax  proceed- 
ings will  not,  however,  defeat  the  right  of 
the  purchaser  at  the  tax  sale  to  reimburse- 
ment as  a  condition  of  the  relief  sought  by 
the  owner  in  an  action  to  quiet  the  title 
against  the  deed.  Parks  v.  Watson,  20  Fed. 
764.  Exceptions  were  taken  to  the  report 
of  a  master  to  whom  the  case  was  referred 
for  a  report  of  the  amount  of  legal  taxes 
paid  by  the  defendants  and  their  grantors. 
It  was  said:  "The  master  in  his  conclu- 
sions seems  to  have  been  of  the  opinion 
that  the  defendants  were  entitled  to  be 
reimbursed  only  sxicfa  taxes  paid  by  them 
as  were  supp<Ni«d  by  proceedings  techni- 
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cally  perfect,  resting,  perhaps,  upon  the 
language  of  the  reference  to  him  to  report 
'the  amount  of  legal  taxes.'  In  this  I 
think  he  is  mistaken.  This  is  an  equitable 
action,  and  in  it  each  party  must  be  re- 
quired to  do  equity.  The  court  will  in- 
quire, not  simply  as  to  the  legal,  but  also 
as  to  the  equitable,  rights.  Every  owner 
of  property  owes  the  duty  of  contributing 
in  taxes  his  just  proportion  of  the  expenses 
of  maintaining  the  government.  The  com- 
plainant in  this  case  neglected  that  duty, 
and  the  defendants  discharged  it  for  him. 
The  state  has  a  lien  on  the  land  for  all 
taxes  until  they  are  paid.  Neb.  Comp.  Stat, 
p.  426,  §  138.  When  paid  by  other  than 
the  owner  of  the  land,  the  state  must  be 
considered  as  transferring  its  lien  to  such 
party;  and  the  only  way  in  which  equity 
should  relieve  the  owner  from  the  burden 
of  such  lien  is  by  payment.  It  will  not 
do  to  say  that  if,  in  consequence  of  the 
defects  in  the  proceedings,  the  lien  was  in 
no  condition  to  be  enforced  by  the  state, 
the  purchaser  at  the  tax  sale  took  nothing; 
because  it  is  within  the  undoubted  power 
of  the  state,  if  tax  proceedings  are  defec- 
tive, to  r^iew  them  again  and  again,  and 
until  they  result  in  the  payment  of  the 
tax.  If  one,  without  stopping  to  question 
the  regularity  of  the  proceedings,  comes 
forward  and  pays  the  tax,  he  ought  to  be 
entitled,  not  merely  to  the  benefit  of  the 
proceedings  then  already  had,  but  also  to 
the  full  benefit  of  all  the  state's  rights. 
The  inquiry,  therefore,  is  not  whether  the 
taxes  are  legal  in  the  sense  that  the  pro- 
ceedings are  all  regular  and  correct,  and 
such  that  a  full  title  to  the  land  could  be 
obtained  by  carrying  them  on  to  comple- 
tion, but  whether  they  are  legal  in  the 
sense  that  they  are  just  and  equitable  im- 
positions upon  the  land.  In  other  words, 
was  the  land  subject  to  taxation?  was  the 
tax  authorized  by  law  and  imposed  by  the 
proper  tribunal?  were  the  proceedings  so 
far  in  substantial  compliance  with  the  stat- 
ute that  the  court  can  see  that  equitably 
the  lot  owner  should  have  paid  the  taxes, — 
that  they  were  simply  his  just  contribution 
to  the  support  of  the  government?     If  so. 


Digitized  by 


Google 


HOLLAND  v.  H0TCHKI8S. 


50& 


In  view  of  this  weight  of  authority  and 
the  inconsistency  of  our  own  cases  on  the 
subject,  the  decisions  which  deny  the  appli- 
cations of  the  rule  to  tax  cases  should  be 
deemed  overruled,  and  the  correct  principle 
declared.  Where  the  owner  comes  into  equi- 
ty asking  equitable  relief  to  remove  or  can- 
cel a  tax  deed  or  sale  as  a  cloud  upon  his 
title,  or  to  obtain  ,a  judgment  which,  in 
effect,  will  invalidate  such  sale  or  deed, 
the  court  should  refuse  any  relief  except 
upon  the  condition  that  he  first  repay  to 
the  tax  purchaser,  or  his  grantee  or  as- 
signee, the  taxes,  penalties,  interest,  and 
costs  justly  chargeable  upon  the  land,  and 
which  the  purchaser  has  paid  at  the  sale, 
or  afterward  upon  the  faith  of  it,  with  legal 
interest  from  the  time  of  such  payment,  less 


rents  received,  if  any,  if  the  purchaser  has 
been  in  possession. 

Kespondent  suggests  that  this  rule  is  ap- 
plicable only  in  suits  which,  under  the  divi- 
sion of  actions  between  courts  of  law  and 
equity  formerly  prevailing  in  England, 
would  have  been  cognizable  only  in  equity; 
that  an  action  to  determine  adverse  claims 
under  §  738,  Code  of  Civil  Procedure,  being 
an  action  authorized  by  statute,  is  an  ac- 
tion at  law,  in  which  the  equity  rule  can- 
not be  enforced.  It  is  sufficient  to  say  on 
this  point' that  the  decisions  hold  that  the 
rule  applies  in  such  actions  to  the  same 
extent  as  in  suits  of  the  character  formerly 
cognizable  in  equity  to  remove  a  cloud  or 
cancel  an  instrument.  Benson  v.  Shotwell, 
87  Cal.  60,  25  Fac.  249;  Hancock  t.  Plum- 


before  the  court  will  relieve  him  from  the 
cloud  of  a  tax  deed,  it  should  require  pay- 
ment by  him  of  such  taxes  and  interest." 
See  also  Mumm  v.  McCloskey,  28  Tex. 
Civ.  App.  83,  66  8.  W.  853,  as  to  right  in 
equity  of  purchaser  at  a  tax  sale  which 
was  void  because  the  land  was  sold  for 
the  taxes  of  one  who  had  no  interest  in  the 
land,  to  be  subrogated  to  the  right  of  the 
state  to  taxes  paid. 

///.  Analogy  between  position  of  puhlie 
and  of  tax  purelmser  relatively  to 
complainant. 

Regarding  the  distinction  in  the  condi- 
tions of  equitable  relief  against  an  invalid 
tax  sale  where  the  relief  is  sought  against 
the  public  authorities,  and  where  it  is  sought 
against  the  purchaser  at  the  tax  sale,  it 
was  said  in  Whitehead  v.  Farmers'  Loan 
&  T.  Co.  39  C.  C.  A.  34,  98  Fed.  10:  "If 
the  ofiicers  of  the  state  or  any  municipal 
subdivision  of  the  state  cannot  be  interfered 
with  in  the  performance  of  their  duty  by 
the  owner,  until  he  shall  do  equity  by  pay- 
ing the  taxes  justly  due,  it  is,  in  our  opin- 
ion, equally  true  and  importiiint  that  the 
purchasers  who  come  to  the  aid  of  the  state 
m  the  performance  of  its  functions  should 
not  be  interfered  with  without  a  like  oiler 
to  do  equity.  If  the  sale  to  such  purchaser 
is  irregular,  or  if,  for  any  reason  other 
than  that  the  land  was  not  subject  to  taxa- 
tion, it  is  ineffectual  to  carry  title,  it  is  not 
reasonable  that  such  purchaser  should  be 
deprived  of  equitable  protection  any  more 
than  the  officers  of  the  county  who  take 
the  first  step  towards  collecting  the  reve- 
nue. The  efficiency  of  the  whole  scheme 
must  be  maintained,  or  it  fails  to  accom- 
plish its  purpose.  If  it  were  understood 
that  a  purchaser  at  a  sale  of  lands  for  de- 
linquent taxes  is  a  mere  volujiteer,  and  not 
entitled  to  the  protection  of  equitable  prin- 
ciples in  case  of  the  invalidity  of  the  sale 
because  of  some  mere  irregularity  attend- 
ing it,  there  would  probably  be  few  pur- 
chasers, and,  as  a  result,  the  machinery  of 
the  state  for  securing  its  revenue  would  be 
seriously  crippled.  We  see  no  reason  why 
L.K.A.1915C. 


a  rule  should  be  applied  to  this  case  differ- 
ent from  that  applicable  to  one  which  might 
have  been  brought  against  the  otQcers  of 
the  county  in  an  earlier  stage  of  the  proc- 
ess of  collecting  its  revenue." 

Regarding  the  same  point  it  was  said 
in  Powers  v.  First  Nat.  Bank,  15  N.  D.  466, 
109  N.  W.  361:  "Upon  mature  considera- 
tion we  conclude  that  no  sound  distinction 
can  be  drawn  between  such  actions  [be- 
tween private  parties  to  determine  the  va- 
lidity of  a  tax  sale  or  of  a  tax  certificate 
or  deed]  and  those  against  public  officers 
that  will  warrant  the  application  of  this 
equitable  principle  in  the  one  case  and 
withholding  it  in  the  other."  In  both  cases 
it  was  said  that  the  public  was  deprived  of 
the  taxes;  a  statute  requiring  it  to  reim- 
burse the  tax  sale  purchaser  in  case  the  sale 
was  declared  invalid. 

So,  in  Feckham  v.  MUlikan,  99  Ind.  352, 
the  contention  was  denied  that  a  distinc- 
tion should  be  made  where  the  controversy 
is  between  the  landowner  and  a  purchaser 
at  the  tax  sale,  and  where  it  is  between  the 
state  and  the  landowner,  in  regard  to  re- 
quiring the  payment  of  taxes  by  the  owner 
as  a  condition  of  equitable  rdief  against 
the  tax  sale,  the  court  regarding  the  owner 
in  either  case  liable  for  legal  taxes,  and  as 
owing  a  duty  to  the  purchaser  to  reimburse 
him  if  he  had  paid  taxes  which  it  was  the 
owner's  duty  to  pay. 

And  in  regard  to  the  equitable  rule  re- 
quiring reimbursement'  of  taxes  paid  as  a 
condition  of  relief  against  an  invalid  tax 
deed,  the  court  in  Farrington  v.  New  Eng- 
land Invest.  Co.  1  N.  D.  102,  45  N.  W.  191, 
said:  "It  will  be  noticed  that  this  is  not 
an  action  to  restrain  the  collection  of  a 
tax.  It  is  an  action  brought  after  tax  sale, 
to  declare  the  tax  void  and  cancel  the  cer- 
tificates issued  thereon.  It  has  been  fre- 
quently held,  however,  that  the  same  equi- 
table rules  apply  in  both  cases." 

But  in  Henderson  v.  Ward,  21  Cal.  App. 
520,  132  Pac.  470,  the  court  said:  "It  is 
held  without  dispute  that  a  property  own- 
er in  an  action  against  the  ofiicers  having 
the  duty  to  collect  taxes  and  make  sale  of 
property    because    of    delinquency    thereof, 
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mer,  66  Cal.  338,  6  Fac.  514;  Brandt  v. 
Wheaton,  52  Cal.  433,  1  Mor.  Min.  Rep. 
145. 

It  will  be  observed  from  the  statements 
of  the  rule  above  given  that  the  defendant, 
who  has  removed  encumbrances  or  paid 
claims  which  the  plaintiff  ought  justly  to 
repay  to  him  as  a  condition  of  obtaining 
the  equitable  relief  sought  by  the  suit,  is 
entitled  to  interest  on  the  sums  so  paid, 
and  to  have  the  repayment  secured  to  him 
in  some  manner.  This  may  be  done  either 
by  requiring  such  repayment  to  be  made 
or  deposited  in  court  before  giving  the  judg- 
ment, or  by  inserting  in  the  judgment  a 
clause  that  it  shall  not  take  effect  until  such 
repayment  be  made.    The  judgment  in  the 


present  case  did  not  do  either.  The  latter 
mode  may  properly  be  adopted  in  cases 
where  the  defendant  is  directed  by  the 
judgment  to  do  something  himself,  as  to 
execute  a  prescribed  deed  or  release,  or 
where  the  judgment  directs  the  officers  of 
the  court  to  cancel  a  deed  or  enter  satisfac- 
tion of  a  lien  of  record,  as  and  for  the  de- 
fendant in  case  he  refuses.  But  in  cases 
where  the  judgment  declares  and  adjudges 
the  title  outright,  the  more  convenient  and 
effective  method  is  to  require  restitution  to 
be  made  by  the  plaintiff  before  or  at  the 
time  of  Tendering  the  judgment.  The  de- 
fendant Hotchkiss  was  entitled  to  a  judg- 
ment allowing  interest  in  addition  to  the 
principal,  and  by  inserting  a  clause  which 
would  have  made  his  claim  for  restitution 


where  he  seeks  in  equity  to  restrain  pro- 
ceedings looking  to  the  issuance  of  a  tax 
deed,  must  make  a  tender  of  the  amount  of 
taxes  justly  assessed  against  him  as  a  pre- 
requisite to  bringing  his  action.  .  .  . 
But  the  rule  requiring  tender  to  be  made 
in  cases  where  the  action  is  against  some 
department  of  the  government,  or  its  of- 
ficers,- does  not  apply  where  a  decree  is 
sought  against  a  purchaser  at  a  tax  sale 
whose  deed  has  conveyed  to  him  no  title," 
citing  Preston  v.  Hirsch,  6  Cal.  App.  485, 
90  Pac.  965.  Henderson  v.  Ward,  supra, 
was  followed  in  Henderson  v.  Bostwick,  21 
Cal.  App.  797,  132  Pac.  473. 

See  also  Holland  v.  Hotchkis8. 

IV.  Who  ia  entitled  to  reimbursement; 
successors  in  interest  f  form  of  decree. 

It  has  been  held  error  in  setting  aside  a 
tax  deed  and  a  quitclaim  deed  from  the 
purchaser  at  the  tax  sale  to  a  third  party, 
to  direct  repayment  of  taxes  to  the  pur- 
chaser, although  the  taxes  were  paid  before 
the  giving  of  the  quitclaim  deed ;  but  reim- 
bursement should  be  made  to  the  grantee 
in  the  quitclaim  deed,  on  the  ground  that 
the  deed  amounts  to  an  assignment  of  the 
purchaser's  right  under  the  tax  deed.  Glos 

V.  OToole,  173  111.  366,  50  N.  E.  1063. 
And  in  Glos  v.  Mulcahy,  210  III.  639,  71 

N.  E.  629,  it  was  held  that  reimbursement 
for  taxes  paid  on  the  property  by  a  pur- 
chaser at  a  tax  sale  should  be  made  not  to 
the  purchaser,  but  to  his  grantee  in  a  quit- 
claim deed,  as  the  deed  operated  as  an  as- 
signment of  a  purchaser's  interest.  To  the 
same  effect  is  Glos  v.  Woodard,  202  111.  480, 
67  N.  E.  3. 

But  in  Warden  t.  Glos,  236  111.  611,  86 
N.  E.  116,  it  was  held  that  reimbursement 
of  taxes  paid  on  the  land,  required  of  the 
complainant  as  a  condition  of  relief  against 
an  invalid  tax  deed,  might  be  made  en- 
tirely to  the  holder  of  the  deed,  although 
the  bill  alleged  that  the  holder  had  conveyed 
a  portion  of  his  alleged  title  to  his  wife, 
where  the  latter,  who  was  a  party  to  the 
suit,  did  not  show  the  extent  of  her  in- 
terest. 
L.RA.1916C. 


In  case  of  doubt  as  to  which  one  or  more 
of  the  defendants  are  entitled  to  receive 
reimbursement  from  the  complainant,  it  was 
said  in  Johnson  v.  Huling,  127  111.  14,  18 
N.  E.  786,  that  the  money  should  be  ordered 
paid  into  court  for  the  use  of  the  party 
thereto  entitled. 

So,  where,  after  the  filing  of  a  bill  to  set 
aside  tax  deeds,  and  service  of  summons, 
the  purchaser  at  the  tax  sale  executed  a 
deed  to  the  property  to  his  wife,  it  was 
held  in  Glos  v.  Hanford,  212  111.  261,  72 
N.  E.  439,  that  it  was  proper  before  final 
decree  canceling  the  deeds,  to  require  the 
complainant  to  deposit  in  court  the  amount 
found  due  for  interest  and  costs,  for  the 
use  of  the  purchaser  and  his  grantee,  as 
their  interests  might  thereafter  be  deter- 
mined. 

Following  Glos  v.  Hanford,  supra,  the 
court  in  Glos  v.  Ault,  221  111.  562,  77  N.  E. 
939,  held  that  it  was  proper  in  a  suit  to 
remove  a  tax  deed  as  a  cloud  on  the  title, 
to  render  a  decree  providing  for  a  deposit 
to  be  paid  to  the  defendants  "as  their  re- 
spective rights  may  hereafter  be  deter- 
mined," where  the  holder  of  the  invalid  tax 
deed  had  conveyed  part  of  the  property  by 
a  quitclaim  deed  to  another  defendant. 

And  in  Glos  v.  Ambler,  218  111.  269,  75 
N.  E.  764,  it  was  held  that  where,  pending 
a  suit  to  set  aside  a  tax  deed,  the  pur- 
chaser conveyed  an  undivided  third  of  the 
property  to  his  wife,  it  was  not  error  to 
provide  in  the  decree  setting  aside  the  deed, 
that  the  amount  due  for  taxes  should  be 
paid  into  court  for  the  use  of  the  pur- 
chaser and  his  assigns,  without  making  pro- 
vision for  reimbursement  to  the  wife  of  her 
proportionate  share. 

It  has  been  held  that  a  decree  setting 
aside  tax  deeds  on  the  condition  that  the 
complainant  refund  to  the  defendant  the 
amount  of  taxes  paid  on  the  land  ia  erro- 
neous where  no  time  for  the  payment  la 
fixed.  Gage  v.  Thompson,  161  111.  403,  43 
N.   E.    1062;    Glos   v.   Brown,   194   III.   307, 

62  N.  E.  622;  Glos  v.  Cratty,  196  IlL  103. 

63  N.  E.  690. 

In  Gage  v.  Thompson,  161  111.  403,  43  K. 
E.  1062,  the  court  said:     "The  decree  fixed 
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«S'ectuaI  and  the  judgment  conditional  and 
dependent  upon  reimbursement  to  him. 

Appellant  makes  the  further  objection 
that  the  plaintiff's  evidence  did  not  show 
that  the  title  to  the  land  was  vested  in  him. 
This  objection  is  based  on  alleged  defects 
in  the  certificates  of  acknowledgment  of  two 
deeds  comprising  a  part  of  plaintiff's  chain 
of  title.  The  objections  are  without  merit. 
In  one  of  the  deeds  the  officer  certified  that 
the  grantor  "acknowledged  to  me"  the  exe- 
cution of  the  deed.  The  statutory  form  for 
such  certificates  in  force  at  that  time  did 
not  contain  the  words  "to  me."  The  effect 
is  the  same,  and  variation  ia  immaterial. 

The  other  deed  was  acknowledged  before 
a  notary  public  of  the  state  of  Washington. 
Our  law  authorizes    a    notary    of    another 


state  to  take  acknowledgments  of  deeds  con- 
veying lands  within  this  state.  Civ.  Code, 
§  1182,  subdiv.  4.  Section  1189  of  the  Civil 
Code  provides  that  an  acknowledgment  tak- 
en without  the  state  in  the  manner  pro- 
vided by  the  law  where  it  is  made  is  good 
in  this  state.  It  further  provides  that  the 
certificate  of  the  clerk  of  a  court  of  record 
of  the  county  where  such  foreign  acknowl- 
edgment is  made,  to  the  effect  that  such 
acknowledgment  was  taken  in  accordance 
with  the  laws  of  the  place  where  it  was 
made,  is  sufficient  proof  of  such  conformity. 
Compliance  with  this  formality  was  not 
made  in  the  case  of  this  deed.  The  pro- 
vision of  §  1189  in  regard  to  certificates  of 
the  clerk  is  applicable  only  to  cases  where 
the  certificate  of  acknowledgment  does  not 


no  time  within  which  the  money  should  be 
paid  to  appellant  in  case  the  complainant 
elected  to  make  such  payment  and  take  the 
benefit  of  the  decree,  and  made  no  provi- 
sion for  interest  upon  the  amount  found 
due,  from  the  date  of  the  decree  imtil  it 
should  be  paid,  or  for  any  other  disposition 
of  the  bill  as  to  appellant  in  case  the  mon- 
ey should  not  be  paid,  and  in  these  partic- 
ulars we  think  it  was  erroneous.  The 
proper  practice  in  such  cases  is  to  fix  the 
terms,  and  in  case  the  complainant  de- 
clines or  refuses  to  comply  with  them,  to 
dismiss  the  bill.  ...  As  to  fixing  a 
time  within  which  the  money  must  be  paid, 
and  providing  for  dismissing  the  bill,  it  is 
claimed  that  a  reasonable  time  was  implied, 
and  that  appellant  could  go  into  court  and 
have  a  supplemental  order  entered  fixing 
the  time  and  making  the  provision  for  dis- 
missal. There  was  no  new  fact  or  matter 
not  already  appearing  in  the  record  to  be 
brought  to  the  attention  of  the  court  by 
the  appellant  for  the  purpose  of  having  the 
terms  of  the  decree  changed  or  modified, 
and  under  such  circumstances  she  was  not 
bound  to  seek  for  a  supplemental  decree 
merely  for  the  correction  of  an  error." 

And  in  Glos  v.  Brown,  194  111.  307,  62  N. 
E.  622,  a  decree  was  regarded  as  erroneous 
that  a  tax  deed  should  be  canceled  as  a 
cloud  upon  the  complainant's  title,  "upon 
condition,  however,  and  it  is  hereby  made  a 
condition  precedent  to  the  relief  herein 
granted,  that  said  complainants  pay  to  said 
defendant,  ...  or  upon  his  refusal  to 
accept  same,  to  pay  to  the  clerk  of  this 
court  for  his  use,"  the  sum  found  due  as 
the  amount  paid  at  the  tax  sale,  with  sub- 
sequent taxes  and  costs,  "which  amount  is 
hereby  made  a  lien  on  said  premises;"  in 
that  it  failed  to  fix  a  definite  time  within 
which  the  complainant  should  pay  the 
amount,  with  interest,  awarded  to  the  de- 
fendant, and  failed  to  provide  that  in  case 
payment  should  not  be  made  the  bill  should 
be  dismissed. 

Where  there  are  several  defendants -in  a 
suit  to  set  a.side  an  invalid  tax  deed,  it  has 
been  held  that  a  decree  is  sufficient  which 
requires  payment  into  court  of  the  money 
L.R.A.1916C. 


to  which  the  defendants  are  entitled  as  a 
condition  of  relief,  for  the  use  of  the  de- 
fendants as  their  rights  might  thereafter 
be  determined,  without  declaring  their  re- 
spective rights  thereto.  Glos  v.  Cass,  230 
111.  641,  82  N.  E.  827;  Brimson  v.  Arnold, 
236  111.  495,  86  N.  E.  264.  See  also  Glos 
v.  Hanford  and  Glos  v.  Ault,  supra. 

In  Buchanan  v.  Macfarland,  31  App.  D. 
C.  6,  a  decree  was  entered  vacating  a  sale 
of  lots  for  failure  to  pay  an  assessment, 
and  canceling  the  certificate  issued  to  the 
purchaser  at  the  sale,  "upon  condition,  how- 
ever, that  the  complainants  shall,  within 
some  reasonable  time,  to  be  fixed  by  the 
court,  pay  into  court  for  the  use  of  the 
defendants  as  they  may  be  entitled,  the  en- 
tire amount  of  said  assessment,  with  in- 
terest thereon  required  by  the  law." 

So,  in  Fenton  v.  Minnesota  Title  Ins.  & 
Trust  Co.  16  N.  D.  365,  125  Am.  St.  Rep. 
599,  109  N.  W.  363,  the  decree  for  the 
plaintiff  in  a  suit  for  relief  against  an  in- 
valid tax  title  was  that,  as  a  condition  pre- 
cedent to  relief,  the  plaintiff  should  pay 
the  defendants,  or  into  court  for  them,  the 
amount  of  taxes  paid  by  the  purchaser  of 
the  tax  title  and  the  subsequent  taxes 
paid  by  his  assignee,  with  7  per  cent  in- 
terest; that  such  payment  should  be  made 
within  thirty  days,  and  upon  compliance 
with  this  condition  final  judgment  should 
be  entered  for  the  plaintiff;  and  that  on 
failure  to  comply  with  these  conditions, 
judgment  should  be  entered  that  the  plain- 
tiff was  entitled  to  no  equitable  relief,  and 
that  the  defendants  should  recover  their 
costs  and  disbursements. 

In  Gage  v.  Du  Puy,  137  111.  652,  24  N. 
E.  541,  26  N.  E.  386,  a  suit  to  set  aside 
tax  deeds  as  a  cloud  on  the  title,  it  was 
said  that  while  there  was  a  general  direc- 
tion that  the  complainant  pay  the  defend- 
ant for  taxes  paid,  this  was  not  required  to 
be  done  as  a  condition  to  the  relief  granted, 
but  that  the  tax  deeds  were  declared  void, 
and  the  defendant  left  to  collect  the  amount 
the  owner  was  to  pay  him  as  best  he  could; 
that  this  was  error;  that  the  decree  should 
have  required  the  amount  to  be  paid  to  the 
defendant,  and  in  the  event  of  his  refusal 
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show  an  acknowledgment  which  would  be 
good  under  our  own  statutes.  If  it  would 
be  good  here,  and  the  ofScer  is  one  author- 
ized by  our  statutes  to  take  proof  of  ac- 
knowledgments without  the  state,  no  certifi- 
cate from  the  clerk  of  the  other  state  is  re- 
quired. The  notary  certified  that  the  grant- 
or "appeared  before  me,  being  personally 
known  to  me  to  be  the  same  person  de- 
scribed in  and  who  executed  the  foregoing 
instrument,  and  acknowledged  that  he 
signed  and  sealed  the  same  as  his  free  and 
voluntary  act  and  deed,  for  the  uses  and  pur- 
poses therein  mentioned."  As  acknowledg- 
ment seldom  succeeds,  or  eyen  accompanies. 


actual  delivery  to  the  grantee,  it  is  clear 
the  word  "executed"  in  the  statutory  form 
prescribed  (Civ.  Code,  §  1189)  should  not 
be  construed  to  include  such  actual  delivery. 
But  the  words  used,  taken  altogether,  mean 
substantially  the  same  thing  as  the  word 
"execution,"  and  the  certificate  is  sufficient. 
Jamison  v.  Jamison,  3  Whart.  457,  31  Am. 
Dec.  536;  Mclntire  t.  Ward,  5  Binn.  296,  6 
Am.  Dec.  417 ;  Hall  y.  Thompson,  1  Smedes 
&  U.  443,  489;  Davar  v.  Cardwell,  27  Ind. 
478;  Woodruff  v.  Garner,  27  Ind.  4,  89  Am. 
Dec.  477.  Substantial  compliance  with  the 
statute  is  sufiicient,  and,  if  the  words  used 
are   equivalent   in   meaning   to   those   pre- 


to  accept  it,  to  an  officer  of  the  court,  sub- 
ject to  his  order,  as  a  condition  precedent 
to  the  setting  aside  of  the  tax  deed. 

And  in  Oregon  Short  Line  R.  Co.  v.  Hal- 
lock,  41  Utah,  378,  126  Pac.  394,  the  court 
quoted  with  approval  the  rule  that  it  is  not 
enough  merely  to  decree  repayment  of  taxes 
paid  by  the  purchaser  in  annulling  the  tax 
sale,  but  that  the  decree  should  make  such 
repayment  a  condition  of  setting  aside  the 
tax  deed. 

Also,  in  Brophy  v.  Taylor,  30  111.  App. 
261,  a  suit  to  set  aside  certificates  of  sale 
on  a  delinquent  assessment,  it  was  said  that 
the  decree  should  have  required  the  owner, 
as  a  condition  precedent  to  the  relief  grant- 
ed, if  the  defendant  would  not  take  the 
money,  to  deposit  in  court  for  his  use  the 
amount  he  paid  at  the  sale,  and  any  sub- 
sequent taxes  he  had  paid,  with  interest  at 
6  per  cent  on  all;  and  in  default  thereof 
within  a  limited  time  to  be  fixed  by  the 
decree,  that  the  bill  should  be  dismissed. 

As  to  the  form  of  conditional  relief,  it 
was  said  in  Lohr  y.  George,  65  W.  Va.  241, 
64  S.  E.  609:  "It  has  been  suggested  in 
some  of  our  decisions  that  a  decree  might 
be  entered  setting  aside  a  void  tax  deed  con- 
ditionally, that  is,  on  the  payment  of  the 
purchase  money.  While  this  may  be  prop- 
er, it  seems  to  us  the  court  should  make  a 
finality  of  the  cause  by  requiring  the  mon- 
ey to  be  paid  to  the  defendant  or  into  court, 
or  by  setting  aside  the  deeds  and  decreeing 
a  lien  on  the  land  in  favor  of  the  defendant 
for  the  taxes,  interests,  and  costs.'' 

But  as  to  whether  the  decree  in  a  suit  to 
set  aside  a  tax  deed  as  a  cloud  on  the  title 
should  make  the  relief  conditional  on  re- 
imbursement to  the  defendant  of  taxes  paid, 
or  merely  render  a  judgment  for  such  taxes 
in  favor  of  the  defendant  and  make  it  a 
lien  on  the  land,  it  was  said  in  Charlton  v. 
Kelly,  24  Colo.  273,  50  Pac.  1042:  "Com- 
plaint is  also  made  by  the  appellant  [de- 
fendant] that  the  court  below  erred  in  ren- 
dering an  absolute  decree  in  favor  of  the 
plaintiff  without  first  requiring  her  to  pay 
to  the  defendant,  or  to  deposit  in  court  for 
his  benefit,  the  amount  found  to  be  due, 
as  a  condition  precedent  to  the  taking  ef- 
fect of  the  decree.  We  think  the  point  is 
good.  The  court  entered  an  absolute  decree 
adjudging  the  plaintiff  to  be  the  owner  of 
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the  lot,  and  then  rendered  a  money  judg- 
ment in  favor  of  the  defendant  making  the 
same  a  lien  against  the  property.  This  is 
not  proper.  The  court  should  have  entered 
a  preliminary  order  adjudging  the  plaintiff 
to  pay  into  court  for  the  use  of  defendant 
the  tunount  found  to  be  due,  and,  if  com- 
pliance was  had  therewith,  then  have  en- 
tered an  absolute  decree  establishing  the 
ownership  in  the  plaintiff;  or,  in  lieu  there- 
of, the  court  might  have  entered  a  decree 
to  take  effect  only  upon  condition  that  the 
amount  found  to  be  due  from  the  plaintiff 
to  the  defendant  was,  within  a  reasonable 
time,  paid  into  court.  It  was  not  just  to 
the  defendant  to  render  a  decree  of  such 
a  character  as  that,  if  the  plaintiff  failed 
to  make  the  required  payment,  the  defend- 
ant would  be  obliged  to  bring  his  suit  to 
foreclose  the  lien  created." 

In  Larson  v.  Peppard,  38  Mont.  128,  129 
Am.  St.  Rep.  630,  99  Pac.  136,  16  Ann.  Cas. 
800,  the  trial  court  rendered  a  decree  quiet- 
ing the  plaintiffs'  title  against  an  invalid 
tax  deed,  subject  to  a  lien  in  favor  of  the 
defendant  upon  the  property  for  taxes  paid. 
On  appeal  the  court  said:  "We  think  that 
the  better  practice  would  be  in  a  case  of 
this  kind,  for  the  trial  court  to  enter  an 
order  requiring  the  plaintiffs  to  make  such 
payment  within  a  reasonable  time,  say 
thirty  days.  If  the  payment  is  made,  then 
the  decree  quieting  the  title  should  be  made 
and  entered;  but  if  the  payment  be  not 
made  within  the  time  allowed,  then  the 
plaintiffs  should  be  denied  any  relief  what- 
ever." 

And  in  Indiana  &  A.  Lumber  &  Mfg.  Co. 
y.  Milburn,  88  C.  C.  A.  473,  161  Fed.  531, 
a  decree  quieting  title  as  against  purchasers 
at  a  tax  sale  was  made  on  the  condition 
that  within  a  specified  time  the  complain- 
ant reimburse  the  defendant  for  the  amount 
of  its  tax  payment,  and  on  default  thereof 
that  the  bill  should  be  dibuiissed. 

V.  Effect    of    operation    of   statutes   of 
limitation. 

The  statute  of  limitations  has  no  appli- 
cation to  the  tax  title  holder's  right  to  re- 
imbursement for  taxes  paid  by  him  in  good 
faith  after  his  purchase,  as  a  condition  of 
setting  aside  the  tax  deed  at  the  instance 


Digitized  by 


Google 


HOLLAND  V.  HOTCHKISS. 


609 


scribed,  the  certificate  is  good.  Reed  t. 
Bank  of  Ukiah,  148  Cal.  96,  82  Pac.  845; 
Duckworth  v,  Watsonville  Water  &  Light 
Co.  ISO  Cal.  634,  89  Pac.  338.  The  fact 
that  it  also  certified  to  the  sealing  of  the 
iuatrument  does  not  vitiate  the  acknowledg- 
ment, although  such  sealing  is  unnecessary 
in  this  state. 

There  are  no  other  points  requiring  no- 
tice. The  record  shows  the  amounts  paid 
by  the  defendant  as  taxes  on  the  lands  to 
be  $327.58.  This  does  not  include  interest. 
It  includes  payments  of  taxes  accruing  after 
the  sales,  amounting  to  $134.80,  but  the 
dates  of  these  payments  do  not  appear,  and 


the  interest  accrued  thereon  cannot  be  com- 
puted. Enough  appears,  however,  to  show 
that  the  amount  tendered  by  the  plaintiff 
did  not  cover  the  principal  and  interest  of 
the  purchase  money  and  the  subsequent 
taxes  paid  by  defendant  and  his  grantor. 
This  is  important  only  upon  the  question  of 
the  stoppage  of  interest  (Civ.  Code,  §  1604; 
Lcet  V.  Armbruster,  143  Cal.  668,  77  Pac. 
653),  and  the  question  of  the  imposition  of 
costs,  which  in  such  cases  rests  largely  in 
the  discretion  of  the  trial  court  (Gray  v. 
Dougherty,  25  Cal.  282).  A  new  trial  will 
be  necessary,  but  it  should  be  limited  to 
the  inquiry  as  to  the  amount  of  the  pay- 


of  the  owner.  Harber  v.  Sexton,  66  Iowa, 
211,  23  N.  W.  635.  In  this  case  the  con- 
tention was  denied  that  the  holder  of  the 
tax  title  should  be  reimbursed  only  for 
subsequent  taxes  paid  by  him  during  the 
five  years  preceding  the  commencement  of 
the  suit. 

And  that  the  statute  of  limitations  can- 
not be  invoked  by  the  complainant  as  an 
excuse  for  not  doing  equity  by  reimbursing 
the  tax  title  holder  against  whom  he  seeks 
relief,  see  also  Barke  v.  Early,  72  Iowa,  273, 
33  N.  W.  677. 

So,  where  one  claiming  title  by  adverse 
po!«session  sought  to  remove  a  cloud  on  his 
title  cast  by  a  tax  deed  which,  as  a  means 
of  affirmative  relief,  was  barred  by  the 
statute  of  limitations,  it  was  held  that  the 
plaintiff,  as  a  condition  of  equitable  relief, 
would  be  required  to  do  equity  by  reim- 
bursing the  defendant  for  taxes  paid  on  the 
property,  with  interest.  Wygant  v.  Dahl, 
26  Neb.  562,  42  N.  W.  735. 

Payment  or  tender  of  taxes  paid  by  the 
purchaser  at  a  tax  sale  was  held  in  Denman 
V.  Steinbach,  29  Wash.  179,  69  Pac.  761, 
to  be  necessary  before  an  action  could  be 
maintained  to  quiet  title  against  tax  cer- 
tificates, although,  by  failure  to  take  out  ■ 
tax  deed  within  the  time  required  by  stat- 
ute, the  tax  certificates  and  sale  had  be- 
come absolutely  null.  Another  statute 
created  a  lien  on  property  for  taxes  until 
the  same  were  paid,  and  the  lien  was  re- 
garded as  subsisting  in  favor  of  the  pur- 
chaser at  the  tax  sale,  with  legal  interest 
from  the  time  of  payment. 

But  the  rule  was  laid  down  in  Laffitte  y. 
Superior,  142  Wis.  73,  125  N.  W.  106,  that 
where  the  rights  of  a  tax  title  claimant 
have  been  extinguished  by  the  statute  of 
limitations,  the  owner  of  the  property  has 
s  right  to  have  the  cloud  upon  the  title 
created  by  the  record  of  the  tax  deed  re- 
moved, and  that  he  has  a  right  to  a  remedy 
therefor,  "unburdened  by  any  equity  in  fa- 
vor of  the  one  whose  rights  have  ceased  to 
exist,  to  refund  taxes  paid  or  to  compensate 
for  tax  liens  acquired  by  him."  The  stat- 
ute of  limitations  was  said  in  this  state  to 
extinguish  the  right,  and  not  merely  to 
affect  the  remedy. 

In  Kelle  v.  Egan,  256  III.  45,  99  N.  E. 
859,  it  was  held  that  a  holder  of  certificates 
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of  tax  sales  had  no  right  to  reimbursement 
for  the  purchase  money  in  an  action  to  es- 
tablish title  under  the  "burnt  records  act," 
where  the  time  for  the  execution  of  the 
deed  on  the  certificates  had  expired,  and 
they  were  by  statute  absolutely  void  on 
their  face. 

And  in  an  action  by  the  owner  to  estab- 
lish title  against  an  invalid  tax  deed,  it  was 
held  in  Gage  v.  Caraher,  125  111.  447,  17  N. 
E.  777,  that  while  the  plaintiff  would  be 
required  to  pay  to  the  holder  of  the  deed 
the  taxes  and  cost  of  the  sale  and  subse- 
quent taxes  paid,  with  interest,  he  would 
not  be  required  as  a  condition  of  relief  to 
pay  a  sum  paid  by  the  defendant  on  a 
special  assessment  sale  made  before  the  tax 
sale,  where  no  deed  had  ever  been  taken 
out  on  the  special  assessment  sale  and  the 
time  limited  therefor  had  expired,  and  by 
statute  the  certificates  of  the  sale  were  ab- 
solutely void. 

To  a  similar  effect  is  Simons  v.  Drake, 
179  lU.  62,  63  N.  E.  674,  holding  that  while 
the  complainant  in  a  suit  to  set  aside  tax 
deeds  as  a  cloud  on  the  title  should  be  re- 
quired as  a  condition  of  relief  to  reimburse 
the  holder  of  the  tax  deeds  for  taxes  paid 
by  him  for  which  the  complainant  was  lia- 
ble as  owner  of  the  propertjr,  he  would  not 
be  required  as  a  condition  of  relief  to  re- 
fund an  amount  paid  at  a  special  assess- 
ment sale  before  the  complainant  became 
the  owner  of  the  property,  where,  by  opera- 
tion of  the  statute  of  limitations,  the  tax 
deed  was  rendered  nugatory  upon  the  com- 
plainant's title. 

ri.  Effect  of  fraud  on  the  part  of  pur- 
diaaer. 

In  Nichols  v.  Hussell,  141  Mo.  App.  140, 
123  S.  W.  1032,  a  fraudulent  combination 
of  bidders  at  the  tax  sale  to  prevent  com- 
petition, on  account  of  which  the  tax  deed 
was  declared  void  in  a  suit  by  the  owner, 
was  held  to  preclude  the  purchaser  from 
asserting  the  equitable  principle  which 
would  otherwise  have  entitled  him  to  reim- 
bursement for  taxes  paid  as  a  condition  of 
relief. 

But  in  Noble  ▼.  Mcintosh,  23  N.  D.  69, 
135  N.  W.  663,  it  was  held  that,  in  a  suit 
by  the  owner  to  cancel  a  tax  certificate. 
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ments  made  by  Hotchkiss  and  Barthold  and 
interest  thereon,  to  which  defendant  is  en- 
titled before  judgment  quieting  plaintiff's 
title  is  made.  All  other  facts  involved  in 
the  case  were  fully  tried  and  found  by  the 
court,  and  the  evidence  shows  that  as  to 
them  no  other  result  should  follow.  The 
court,  upon  rendering  judgment,  will,  of 
course,  again  consider  the  question  who 
should  pay  the  costs  of  suit  in  the  trial 
court,  and  may  take  additional  evidence  on 
that  point. 

The  judgment  is  vacated,  and  the  order 
denying  a  new  trial  is  reversed,  so  far  as 


the  question  of  the  amounts  paid  by  the  de- 
fendant and  his  grantor,  and  interest,  the 
deposit  of  the  same  in  court,  and  the  right 
to  recover  costs  of  suit,  are  concerned.  The 
cause  is  remanded  for  a  new  trial  of  these 
issues  alone.  The  findings  on  all  other  is- 
sues are  to  stand.  The  court  below  is  di- 
rected, after  determining  these  questions,  to 
proceed  with  the  case,  and  to  render  judg- 
ment in  accordance  with  this  opini<«. 

We  concur:      Angellottl,   J.;    Kiorlgaa, 
J.;  Henshaw,  J.;  Melyin,  J. 


the  equitable  rule  applied  that  the  com- 
plainant must  offer  to  pay  the  amount  paid 
by  the  defendant  at  the  sale,  although  the 
sale  was  invalid  by  reason  of  an  unlawful 
combination  or  agreement  between  the  bid- 
ders to  stifle  competitive  bidding.  The  pur- 
chaser was  held  entitled  to  reimbursement 
for  the  amount  of  taxes,  interest,  and  pen- 
alty due  to  the  county  at  the  day  of  the 
sale,  but  not  to  any  subsequent  interest 
or  penalty.  The  court,  after  referring  to 
the  case  of  Nichols  v.  Russell,  supra,  in 
which  disapproval  was  expressed  of  the 
Iowa  cases  holding  that  "where  tax  deeds 
are  set  aside  for  fraud  or  on  other  grounds, 
the  holder  of  the  tax  title  may  recover 
from  the  owner  of  the  land  an  amount 
equal  to  the  sum  which  would  have  been 
necessary  to  discharge  the  land  from  taxes 
if  they  had  not  been  paid  by  the  purchaser" 
(Besore  v.  Dosh,  43  Iowa,  211;  Light  v. 
West,  42  Iowa,  138;  Everett  v.  Beebe,  37 
Iowa,  452,  being  cited  to  this  proposition), 
stated  that  it  was  unable  to  concur  in  the 
criticism  of  the  decisions  of  the  Iowa  court, 
but  that  it  did  not  adopt  the  Iowa  rule 
in  toto,  deeming  it  "more  consistent  with  a 
wise  public  policy,  as  well  as  more  equi- 
table, to  require  the  plaintiff  to  pay  or 
tender  to  the  defendant  merely  the  amount 
paid  by  him  at  the  sale,  without  any  in- 
terest from  such  date.  This  justly  de- 
prives the  defendant  of  any  profit  out  of 
the  transaction,  but  at  the  same  time 
compels  the  landowner  to  pay  as  a  condi- 
tion to  equitable  relief  what  he  should  have 
paid  to  the  county  as  his  share  of  the  pub- 
lic burden."  Noble  v.  Mcintosh  was  fol- 
lowed in  Tee  v.  Noble,  23  N.  D.  225,  135 
N.  W.  769,  a  case  involving  the  same  tax 
certificate. 

And  in  James  v.  Piggott,  70  W.  Va.  435, 
74  S.  E.  667,  the  rule  was  laid  down  that, 
notwithstanding  the  fact  that  a  tax  pur- 
chaser had  fraudulently  prevented  the 
owner  from  redeeming,  he  was  nevertheless 
entitled  to  reimbursement  on  the  setting 
aside  of  the  tax  deed,  if  the  taxes  for  which 
the  land  was  sold  were  a  proper  charge 
on  the  land.  The  purchaser  in  this  in- 
stance had  incorrectly  informed  the  plain- 
tiff, when  the  latter  desired  to  redeem  the 
land,  that  the  plaintiff's  grantor  had  paid 
the  taxes. 

It  has  been  held  that  in  a  suit  to  have  a 
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tax  sale  declared  fraudulent  and  void,  the 
complainant  need  not  offer  to  refund  the 
taxes  paid  by  the  purchaser  at  the  sale, 
where  the  latter  fraudulently  prevented  the 
former  from  buying  the  property  at  the 
sale.  Taylor  v.  Snyder,  Walk.  Ch.  (Mich.) 
490. 

See  also  Hibernia  Sav.  &  L.  Soc.  v.  Ord- 
way,  38  Cal.  679,  set  out  in  Hoixakd  v. 
Hotchkiss;  Mcndenhall  v.  Hall,  134  U.  S. 
559,  33  L.  ed.  1012,  10  Sup.  Ct.  Rep.  616 
(holding  the  Louisiana  constitutional  provi- 
sion requiring  tender  of  purchase  money  and 
10  per  cent  interest  to  the  purchaser  be- 
fore annulling  a  tax  sale  did  not  require 
tender  by  a  mortgagee  seeking  to  enforce 
his  lien  as  against  a  tax  deed  issued  on  a 
sale  for  taxes  against  the  mortgagor,  where 
the  latter  and  the  purchaser  fraudulently 
combined  to  defeat  the  mortgage  lien  by 
means  of  a  sale  for  taxes) ;  and  Pueblo 
Realty  Co.  v.  Tate,  32  Colo.  67,  76  Pac. 
402  (as  to  effect  of  unlawful  combination 
of  bidders  at  the  tax  sale  to  stifle  competi- 
tion, to  which  the  one  seeking  relief  was  a 
party). 

VII.  Effect  of  refnaal  to  accept  offer  of 
retmburaement  hefore  suU. 

Where  the  holder  of  an  invalid  tax  title 
refused  an  offer  of  reimbiu-sement  for  taxes 
paid,  it  was  held  in  Perham  v.  Haverhill 
Fibre  Co.  64  N.  H.  485,  14  Atl.  462,  that, 
in  a  subsequent  action  by  the  offerer  to  set 
aside  the  tax  deed  as  a  cloud  on  the  title, 
the  plaintiff  would  not  be  required  as  a 
condition  of  relief  to  repay  the  purchaser 
the  amount  of  taxes  and  expenses  of  sale 
which  he  has  paid  as  a  consideration  for 
his  deed.  It  was  said:  "Without  admit- 
ting the  validity  of  the  defendant's  title, 
or  his  right  to  have  the  purchase  money 
refunded  in  case  of  a  failure  of  the  title, 
the  plaintiff  offered  to  pay  a  larger  sum  for 
a  reconveyance,  and  this  was  refused.  The 
defendant  elected  to  stand  upon  his  title. 
Having  refused  the  offer  of  reimbursement, 
and  put  the  plaintiff  to  the  burden  of  liti- 
gating his  title,  he  cannot,  after  defeat  upon 
his  own  ground,  resort  to  a  different  ground 
which  by  election  he  has  abandmied,  and 
claim  the  benefit  of  an  offer  which  he  has 
once  refused.  The  ground  upon  which  his 
title   waa   defeated   was   the   ground   upon 
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which  he  chose  to  stand,  and  he  cannot 
after  defeat,  turn  around  and  interpose 
a  claim  upon  a  ground  inconaistent  with 
that.  The  plaintiff,  having  succeeded  in 
defeating  the  defendent's  claim  of  title, 
cannot  be  called  upon  to  lose  or  suffer 
diminution  of  the  fruits  of  his  contest, 
by  a  claim  for  restitution  of  what  the  de- 
fendant deliberately  refused  to  take,  and 
which,  by  electing  to  stand  upon  his  title, 
he  abandoned.  .  .  .  The  claim  for  re- 
funding the  taxes  and  expenses  of  sale  was 
abandoned,  if  it  ever  existed,  by  the  defend- 
ant's selection  to  stand  upon  his  title.  Suf- 
fering upon  that  ground  defeat,  against 
which,  at  the  time  of  his  purchase,  he  took 
the  risk  without  covenant  or  promise,  no 
ground  remains  which  entitles  the  defendant 
to  equitable  recoupment  or  reimbursement 
as  terms  of  granting  the  relief  sought  by 
the  plaintiff,  and  to  which  he  is  fully  en- 
titled." 

See  also  Hotchkiss  v.  Eansberger,  IS  Cal< 
App.  603,  116  Pac.  967,  cited  in  Hollakd  v. 
Hotchkiss,  where  the  fact  that  the  pur- 
chaser at  the  tax  sale  had  refused  an  offer  Of 
reimbursement  for  taxes,  made  by  the  owner 
before  bringing  suit  for  relief  against  the 
tax  deed,  was  noted  as  a  ground  for  refusing 
to  require  reimbursement  as  a  condition  m 
granting  the  relief  sought. 

But  it  should  be  observed  that  in  the  cases 
generally  reimbursement  of  taxes  paid  by 
the  purchaser  was  made  a  condition  of  relief 
against  the  tax  deed,  even  where  there  was 
a  tender  and  refusal  before  bringing  suit, 
the  tender  being  generally  regarded  as  neces- 
sary to  the  maintenance  of  the  suit. 

And  in  Hole  v.  Van  Duzer,  11  Idaho,  79, 
81  Pac.  109,  the  trial  court  held  that,  the 
tax  title  holder  not  having  accepted  the 
money  tendered  by  the  owner  by  way  of  re- 
imbursement for  taxes,  costs,  and  penalties 
paid  on  the  land,  and  having  claimed  title 
to  the  property  instead  of  a  lien  thereon, 
and  having  shown  no  right  to  the  property, 
the  owner,  who,  in  an  action  to  quiet  title, 
had  paid  the  money  into  court  to  reimburse 
the  defendant,  was  entitled  to  a  return  of 
the  money.  On  appeal  this  was  held  error, 
and  the  plaintiff  was  held  entitled  to  a  de- 
cree quieting  his  title  only  on  condition  of 
reimbursement  of  the  defendant  for  the  pay- 
ments made  by  the  latter,  with  statutory 
interest. 

VIII.  Amount  of  rehnburaement. 

It  has  been  held  that,  as  a  condition  of 
equitable  relief  against  the  tax  sale,  the 
complainant  may  be  required  to  reimburse 
the  defendant  for  delinquent  taxes  paid  by 
the  latter  on  the  land  for  the  year  preced- 
ing that  for  which  the  land  was  sold,  as 
well  as  for  subsequent  taxes  paid  by  the  de- 
fendant; but  that  if  the  defendant  has  been 
in  possession  of  the  premises,  and  requires 
such  reimbursement,  he  must  account  for 
the  rents  and  profits,  in  other  words,  the 
annual  occupation  value  of  the  land.  Smith 
V.  Specht,  68  N.  J.  Eq.  47,  42  Atl.  599. 

But  in  Laner  v.  Weber,  177  111.  115,  52 
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N.  E.  480,  it  was  held  that  evidence  by  the 
holder  of  an  invalid  tax  title  as  to  payment 
of  taxes  on  the  land  for  the  year  preceding 
that  for  the  nonpayment  of  which  the  land 
was  sold  was  properly  excluded  in  a  suit  to 
cancel  the  tax  deed,  as  it  was  immaterial 
who  paid  the  taxes  prior  to  the  sale,  the 
proper  conditions  to  be  imposed  upon  the 
setting  aside  of  the  tax  deed  being  to  re- 
quire the  owner  to  refund  the  amount  paid 
at  the  sale,  with  all  subsequently  paid  taxes 
and  interest. 

In  Larson  v.  Peppard,  38  Mont  128,  129 
Am.  St.  Rep.  630,  99  Pac.  136,  16  Ann.  Cas. 
800,  it  was  held  error  to  allow  interest  at 
the  rate  of  2  per  cent  per  month  upon  pay- 
ments for  taxes  by  the  defendant,  in  re- 
quiring reimbursement  of  taxes  paid  with 
interest  as  a  condition  of  relief  against  an 
invalid  tax  deed,  the  court  saying  that  this 
was  not  a  proceeding  to  redeem  from  the  tax 
sale,  and  that  interest  only  at  the  legal  rate 
should  have  been  allowed. 

And  in  Glos  v.  Gerrity,  190  111.  645,  60 
N.  £.  833,  it  was  held  that  in  a  suit  to  re- 
move a  tax  deed  as  a  cloud  on  the  title,  the 
complainant  as  a  condition  of  relief  would 
be  required  to  pay  only  the  legal  rate  of 
int^est  on  the  amount  paid  by  the  defend- 
ant at  the  tax  sale,  and  not  interest  at  the 
rate  per  cent  bid  as  for  a  penalty  under 
statutory  provisions,  though  necessary  to  be 
paid  to  effect  a  redemption  from  the  sale 
under  the  statute. 

So,  in  Gage  v.  Du  Puy,  187  111.  652,  24 
N.  E.  541,  26  N.  E..  386,  it  was  held  that, 
as  a  condition  of  relief  against  an  invalid 
tax  deed,  the  complainant  was  not  required 
to  pay  100  per  cent  on  the  amount  for  which 
the  property  was  sold,  as  in  case  of  redemp- 
tion. 

As  regards  the  rate  of  interest  which  the 
ovmer  should  be  required  to  pay  to  the 
holder  of  an  invalid  tax  deed  as  a  condi- 
tion of  relief  in  equity,  it  was  said  in  Har- 
nett V.  Cline,  60  llL  205,  that  "a  court  of 
equity  seldom  requires,  in  the  absence  of  a 
contract  to  the  contrary,  a  greater  rate  than. 
6  per  cent,  or  the  rate  fixed  by  the  statute, 
when  money  is  required  to  be  refunded. 
That  is  the  rate  which  should  have  been  al- 
lowed by  the  court  in  decreeing  the  repay- 
ment of  the  taxes  and  interest.  It  then  fol- 
lows that  the  court  erred  in  allowing  10 
per  cent  per  annum  instead  of  6." 

That,  in  requiring  reimbursement  to  the 
holder  of  an  invalid  tax  title  as  a  condi- 
tion of  granting  relief  to  the  owner,  equity 
will  follow  the  law  in  allowing  the  tax  title 
holder  the  rate  of  interest  fixed  by  statute 
in  case  of  an  action  of  ejectment  against 
him  by  the  owner,  see  Corbin  v.  Young,  24 
Kan.  198. 

"We  have  uniformly  held  that  in  cases 
where  tax  deeds  are  set  aside  for  fraud  or 
on  other  grounds,  the  holder  of  the  tax  title 
may  recover  from  the  owner  of  the  land  an 
amount  equal  to  the  sum  which  would  have 
been  necessary  to  discharge  the  land  from 
taxes  if  they  had  not  been  paid  by  the  pur- 
chaser." Besore  v.  Dosh,  43  Iowa,  211,  this 
being  the  general  rule  as  to  amount  of  re- 
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covery  in  the  Iowa  cases  cited  under  II.  a, 
supra. 

But  in  Roberts  v.  Merrill,  60  Iowa,  166, 
14  X.  W.  235,  where  action  was  commenced 
before  the  execution  of  a  deed,  to  redeem 
from  an  invalid  tax  sale,  it  was  held  that 
the  plaintiff  should  be  required  to  pay  the 
purchaser  the  amount  of  his  bid  and  6  per 
cent  interest.  Other  Iowa  cases  were  cited 
to  the  effect  that  the  owner  seeking  relief 
against  invalid  tax  sales  must  pay  "the 
amount  he  would  have  to  pay  to  the  treas- 
urer in  order  to  satisfy  all  taxes  if  they  had 
not  been  paid  by  the  purchaser."  But  the 
court  distinguished  these  cases  on  the 
ground  that  in  them  a  deed  had  been  exe- 
cuted to  the  purchaser,  which  vested  in  him 
all  the  interest  of  the  state  and  county,  and 
which  entitled  him  to  such  interest  and 
penalty  as  the  county  would  have  been  en- 
titled to  if  there  had  been  no  sale,  although 
the  deed,  at  the  election  of  the  owner,  would 
be  set  aside.  But  in  the  case  before  it  the 
court  said  that  the  certificate  of  sale  did 
not  vest  in  the  purchaser  the  title  and  in- 
terest of  the  state  and  county,  and  that  the 
owner  should  be  required  to  pay  what  was 
justly  and  equitably  due  the  defendant  .and 
no  more;  that  the  defendant  had  paid  cer- 
tain taxes  which  the  plaintiff  was  legally 
bound  to  pay,  and  the  latter  should  pay 
such  sum  with  6  per  cent  interest,  because 
the  money  was  paid  for  the  use  and  benefit 
of  the  plaintiff,  and  that  there  was  no  prin- 
ciple 01  law  or  equity  which  would  entitle 
the  defendant  to  more  than  this. 

And  in  Early  v.  Whittingham,  43  Iowa, 
162,  it  was  held  that  where  the  tax  itself 
was  invalid  on  account  of  an  insufficient 
assessment  and  levy,  the  owner  would  not 
be  required  to  reimburse  the  purchaser  the 
amount  of  taxes  for  which  the  property  was 
sold,  but  should  refund  the  subsequent  taxes 
paid  by  the  purchaser,  because  their  pay- 
ment was  beneficial  to  the  owner,  who  had 
offered  in  this  case  to  pay  the  taxes  paid  by 
the  purchaser  with  interest.  It  was  held, 
however,  that  the  owner  should  not  be  com- 
pelled to  pay  the  statutory  interest  or  pen- 
alty, as  in  cases  where  the  taxes  are  not 
paid,  but  only  the  amount  of  subsequent 
taxes  paid  by  the  purchaser  with  6  per  cent 
interest  from  the  time  of  payment. 

In  Barke  v.  Early,  72  Iowa,  273,  33  N. 
W.  677,  an  action  to  quiet  title  and  set 
aside  tax  deeds  under  which  the  defendant 
claimed  title,  the  relief  claimed  by  the  plain- 
tiff was  granted  on  condition  that  he  reim- 
burse the  defendant  for  the  taxes  for  which 
the  land  was  sold  and  taxes  subsequently 
paid  by  him,  with  penalties,  interests,  and 
costs  provided  by  the  statute  to  be  paid 
upon  redemption  from  a  tax  sale,  except 
the  penalties  on  taxes  paid  after  the  sale 
and  before  the  tax  deed  was  executed,  for 
which  the  defendant  had  not  filed  duplicate 
receipts  as  required  by  statute. 

In  Hickman  y.  Kempner,  35  Ark.  605,  it 
was  held  that  the  owner,  to  be  entitled  to 
relief  from  a  void  tax  sale,  must  tender  to 
the  purchaser  the  taxes  actually  due  on  the 
L.R.A.1915C. 


land,  with  interest,  but  without  penaltiea 
or  costs  of  sale. 

And  in  Hamilton  v.  Brownsville  Gaslight 
Co.  115  Tenn.  160,  90  S.  W.  159,  it  was  held 
that,  the  tax  sale  being  void,  the  complain- 
ant in  a  suit  for  relief  against  the  tax  deed 
would  be  required  to  reimburse  the  holder 
of  the  tax  title  the  amount  paid  for  taxes 
upon  the  land,  with  interest,  but  not  the 
costs  or  penalties  which  it  may  hare  paid. 
See,  however,  Bloomstein  v.  Brien,  3  'ienn. 
Ch.  55,  where,  in  granting  relief  against  in- 
valid tax  sales,  the  complainant  was  re- 
quired to  reimburse  the  defendant  for  the 
amount  of  taxes,  costs,  and  penalties  paid 
by  him  at  the  sale,  with  subsequent  taxes 
paid  by  the  defendant,  with  6  per  cent  in- 
terest, the  point,  however,  as  to  the  amount 
of  reimbursement,  not  being  discussed. 

Although  a  sale  for  taxes  was  voidable 
because  of  a  mistake  in  the  advertisement 
as  to  the  name  of  the  owner,  and  because  of 
irregularities  in  the  sale,  it  was  held  in 
Rogers  v.  Moore,  —  Tex.  Civ.  App.  — ,  94 
8.  W.  114,  that  the  owner,  in  an  action  to 
set  aside  the  tax  deed,  should  be  required 
to  pay  the  amount  of  the  purchaser's  bid, 
which  should  be  a  lien  on  the  property,  the 
contention  being  denied  that  he  was  not 
chargeable  with  the  costs  incurred  by  the 
irregular  advertising  and  sale.  But  see 
Crosby  v.  Terry,  41  Tex.  Civ.  App.  594,  91 
S.  VV.  652. 

"The  practice  in  courts  of  equity,  or  re- 
quiring a  party  who  seeks  equitable  relief 
to  submit  to  equitable  terms,  is  based  on 
the  maxim  'that  he  who  seeks  equity  must 
do  equitv.'  .  .  .  Upon  this  principle, 
courts  of  equity  refuse  to  remove  a  tax 
title  as  a  cloud  except  upon  repayment  of 
the  taxes  and  costs  paid  at  the  tax  sale, 
and  taxes  subsequently  paid  under  the  tax 
certificate  or  deed,  with  legal  interest  there- 
on. The  taxes  paid  subsequent  to  the  sale 
will  be  presumed  to  have  been  paid  under, 
and  for  the  support  and  protection  of,  the 
title  thus  acquired."  Gage  v.  Caraher,  125 
111.  447,  17  N.  E.  777. 

The  amount  which  the  complainant  should 
be  required  to  pay  in  order  to  entitle  him 
to  a  decree  removing  tax  certificates  as  a 
cloud  on  his  title  was  held  in  Ames  v.  San- 
key,  128  111.  523,  21  N.  E.  579,  to  be  the 
amount  paid  at  the  tax  sale,  together  with 
the  subsequent  taxes  paid,  and  interest  at 
6  per  cent.  This  was  said  to  be  the  uniform 
rule  laid  down  by  that  court  in  a  long  line 
of  decisions.  ■ 

And  in  Woodard  v.  Qloa,  113  III.  App. 
363,  it  was  held  error  to  require  the  owner, 
as  a  condition  of  relief  against  an  invalid 
tax  deed,  to  pay  the  purchaser  the  amount 
of  money  which  would  have  been  required  to 
redeem  the  property  from  the  tax  sale,  if 
the  sale  was  redeemed  upon  the  last  day  of 
redemption,  with  interest  at  6  per  cent 
from  the  date  of  the  redemption  period  to 
that  of  the  decree,  the  court  sajring  that  the 
owner  should  not  have  been  required  to  pay 
any  penalty,  and  that  the  amount  which 
he  should  be  required  to  pay  to  the  holder 
of  the  deed  was  the  amount  of  money  paid 
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at  the  tax  sale  and  subsequently  paid  taxes, 
with  legal  interest.  To  a  similar  effect  is 
Gage  T.  Waterman,  ]21  111.  115,  13  N.  E. 
343. 

Although  the  case  of  Gage  v.  Busse,  102 
111.  592,  in  which  the  court  was  of  the  opin- 
ion that  the  owner,  seeking  relief  against 
an  invalid  tax  deed,  should  be  required  to 
pay  the  amount  of  redemption  money  al- 
lowed by  statute,  had  the  judgment  and  sale 
been  for  the  proper  amount  of  taxes,  has 
been  disapproved  in  so  far  as  it  might  be 
deemed  an  authority  that  such  amount  is 
required  as  a  condition  generally  of  setting 
aside  an  invalid  tax  sale,  attention  is  called 
to  the  reasons  for  the  decision.  In  that  case 
the  court  said  that  "to  permit  parties,  with 
full  knowledge,  to  lie  by,  neglect  to  pay  the 
true  amount  of  their  taxes,  neglect  to  as- 
sert their  objections  when  judgment  is 
sought  against  their  land,  having  a  full  op- 
portunity to  do  80,  and,  after  another  has 
invested  his  money  on  the  faith  of  such 
judgment,  to  come  into  a  court  of  chancery 
and  escape  by  payine,  at  this  late  day,  sim- 
ply the  taxes  which  they  ought  to  have 
paid,  and  6  per  cent  interest  thereon,  would 
be  to  invite  men  to  omit  to  pay  their  taxes, 
and  to  speculate,  without  danger  of  losing 
their  land,  upon  the  chances  of  showing 
some  erroneous  tax  embraced  in  the  judg- 
ment for  taxes." 

This  case  was,  however,  distinguished  in 
Gage  v.  Pirtle,  124  111.  502,  17  N.  E.  34, 
from  other  cases  in  that  state  declaring  a 
different  rule  as  to  the  amount  of  reim- 
bursement to  which  the  tax  title  purchaser 
is  entitled,  the  court  saying  that,  "under 
the  circumstances  of  that  case,  it  was  not 
the  intention  there  to  depart  from  the  long 
line  of  the  former  uniform  decisions  of  the 
court,  that  the  condition  of  the  equitable  re- 
lief granted  upon  the  setting  aside  of  a  tax 
deed  should  be  the  payment  of  the  amoimt 
paid  at  the  tax  sale,  subsequent  taxes  paid, 
and  interest." 

But  in  Smith  v.  Gage,  11  Bias.  217,  12 
Fed.  32,  it  was  said  that  the  complainant, 
having  come  into  a  court  of  equity  for  re- 
lief against  the  tax  title,  should  be  required 
to  make  the  defendant  whole  to  the  same 
extent  as  if  she  had  redeemed  in  apt  time 
from  the  tax  purchase,  and  that  the  court 
should  not  set  aside  the  tax  title  except  on 
condition  that  the  complainant  pay  the 
amount  required  to  redeem  the  premises 
when  the  time  for  redemption  expired,  with 
interest  at  6  per  cent  since  that  time,  and 
also  all  taxes  paid  by  the  defendant  since 
his  purchase,  with  6  per  cent  interest. 

The  rule  that  the  amount  which  the  owner 
should  be  required  to  pay  to  the  holder  of 
an  invalid  tax  title  as  a  condition  of  setting 
aside  the  tax  deed  was  the  sum  paid  at  the 
tax  sale  and  all  subsequent  taxes  paid  by 
the  purchaser,  with  interest  thereon,  and 
not  such  a  sum  as  would  have  been  required 
to  make  a  redemption,  with  interest,  was 
held  in  Gage  v.  Pirtle,  supra,  not  to  be  af- 
fected by  a'  statute  providing  that  any  de- 
cree setting  aside  a  tax  deed  should  pro- 
vide that  the  claimant  should  pay  to  the 
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holder  of  the  deed  "all  taxes  and  legal 
costs,  together  with  all  penalties,  as  pro- 
vided by  law,"  which  the  holder  of  the  deed 
had  paid,  as  the  statute  simply  enacted  what 
had  been  previously  held  should  be  paid  as 
a  condition  of  setting  aside  a  tax  deed. 

And  the  rule  that  one  seeking  to  set  aside 
an  invalid  tax  deed  as  a  cloud  on  the  title 
must  reimburse  the  purchaser  for  the  pur- 
chase money  and  subsequent  taxes  paid  by 
him,  with  interest,  was  held  in  Smith  v. 
Prall,  133  111.  308,  24  N.  E.  521,  to  require 
reimbursement  of  subsequent  taxes  on  the 
property  paid  by  a  third  party  by  mistake, 
and  refunded  to  the  latter  by  the  purchaser. 

In  Morrison  v.  Semer,  164  Mich.  208,  129 
N.  W.  1,  it  was  held  that  the  defendant  in 
a  suit  b^  the  owner  to  quiet  title  against 
an  invalid  tax  deed  was  not  equitably  en- 
titled, as  a  condition  of  relief,  to  more  than 
the  amount  she  had  paid  the  purchaser  at 
the  tax  sale  for  his  quitclaim  deed  to  her. 
And  as  to  taxes  paid  while  in  possession  of 
the  land,  the  rule  was  laid  down  that  the 
defendant  was  not  entitled  to  reimburse- 
ment, but  must  content  herself  with  the 
benefits  obtained  from  the  land  during  her 
occupancy  thereof. 

The  Colorado  cases,  such  as  Charlton  t. 
Kelly,  24  Colo.  273,  50  Pae.  1042,  approved 
and  followed  in  Pueblo  Realty  Co.  v.  Tate, 
32  Colo.  67,  75  Pac.  402,  and  other  later  de- 
cisions, dealing  with  the  amount  of  reim- 
bursement to  which  the  tax  title  holder  is 
entitled  in  an  action  against  him  for  can- 
celation of  tax  deeds  or  certificates,  or  to 
quiet  title,  are  based  on  statutory  provi- 
sions in  that  state  as  to  the  recovery  by 
the  purchaser  of  taxes  paid  in  case  of  an 
action  by  the  owner  for  possession,  or  of 
redemption  without  suit. 

See  also  cases  under  V.  supra,  and  Noble 
▼.  Mcintosh,  under  VI.  supra.       R.  E.  H. 


INDIANA  StrPKEME  COITRT. 

HENRT  R.  SPICKERMON  et  al.,  Appta., 

V. 

JOSEPH  A.  GODDARD  et  aL 

(—  Ind.  — ,  107  N.  E.  2.) 

Elections  ^  voting    machines  —  local 
option. 

1.  A  constitutional  provision  that  all  elec- 
tions by  the  people  shall  be  by  ballot,  al- 
though adopted  before  the  invention  of  vot- 
ing machines,  does  not  preclude  the  use  of 
such  machines,  and  therefore  a  local  option 
election  is  not  invalidated  by  the  fact  that 


Note.  —  The  question  whether  the  use 
of  voting  machines  violates  the  constitu- 
tional requirement  that  all  elections  shall 
be  by  ballot  is  considered  in  the  notes  to 
Elwell  V.  Comstock,  7  L.R.A.(N.S.)  621, 
and  State  ex  rel.  Karlinger  v.  Deputy  State 
Supers.  24  L.R.A.(N.S.)   188. 

The  question  whether  rejected  ballots  are 
to  b»  counted  in  determining  the  total  vote 
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the  voting  was  done  by  machines  instead  of 
paper  ballots. 

Same  —  statutory  form  of  ballot  —  ef- 
fect. 

2.  A  provision  in  a  statute  authorizing  a 
local  option  election,  giving  the  form  of 
the  "ballot,"  does  not  preclude  the  use  of 
voting  macliines  in  such  elections,  if  the 
statute  further  provides  that  all  provi- 
sions of  the  general  election  laws  of  the 
state  shall  apply  so  far  as  applicable,  and 
such  general  laws  provide  for  the  use  of 
machines,  nothing  in  the  construction  of 
which  renders  their  use  inapplicable  to  lo- 
cal option  elections. 

Same  —  majority  —  how  ascertained. 

3.  Prohibition  will  be  adopted  at  a  local 
option  election  if  a  majority  of  the  votes 
cast  are  in  favor  of  it,  in  which  a  number 
of  voters  entering  the  booth  failed  to  regis- 
ter their  votes,  under  a  statute  providing 
that  if  a  majority  of  the  legal  votes  cast 
shall  be  in  favor  of  prohibition,  it  shall  be 
adopted,  although  the  statute  also  provides 
that  prohibition  shall  continue  in  force  un- 
til a  majority  of  the  legal  voters  shall  de- 
cide to  the  contrary. 

(December  10,  1014.) 

APPEAL  by  contestants  from  a  judgment 
of  the  Circuit  Court  for  Delaware 
County  affirming  a  judgment  of  the  Board 
of  Commissioners  declaring  that  a  local 
option  election  was  legal  and  that  a  ma- 
jority of  the  legal  votes  cast  favored  prohi- 
bition.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Shirts  and  White  ti 
Haymond  for  appellants. 

Mr.  R.  C.  Minton  for  appellees. 

Morris,  J.,  delivered  the  opinion  of  the 
court: 

Appellees  filed  a  petition  for  a  local 
option  election  in  the  city  of  Muncie  under 
the  provisions  of  the  act  of  1911,  commonly 
called  the  "Proctor  law."  Acts  1911,  p. 
363;  §§  8316  et  seq.,  Burns's  Anno.  Stat. 
1914.  An  election  was  held  March  9,  1914. 
The  return  of  the  canvassing  board  showed 
that  a  majority  of  the  legal  votes  cast  fa- 
vored prohibition  of  the  sale  of  intoxicating 
liquors  in  the  city.  Appellants  challenged 
the  correctness  of  the  return,  and  filed  re- 
monstrances.    There  was  a  hearing  before 

cast  is  considered  in  the  note  to  State  ex 
rel.  Short  v.  Clausen,  45  L.R.A.(N.S.)   714. 

The  basis  upon  which  a  majority  es- 
sential to  the  adoption  of  a  constitutional 
or  othor  special  proposition  submitted  at 
a  general  election  should  be  computed  is 
considered  in  the  note  to  State  ex  rel.  Blair 
V.  Brooks,  22  L.R.A.(N.S.)  478. 

For  the  effect  of  a  tie  vote  at  a  local  op- 
tion election,  see  the  note  to  Yent  T.  State, 
49  L.R.A.(N.8.)  1204. 
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the  board  of  commissioners,  which  entered 
a  judgment  declaring  the  election  legal,  and 
that  a  majority  of  the  legal  votes  cast  fa- 
vored prohibition.  Appellants  then  ap- 
pealed to  the  circuit  court.  A  trial  there 
resulted  in  a  like  judgment. 

At  the  election  in  question  voting  ma- 
chines were  used.  They  were  purchased  in 
1906  by  the  county  commissioners  under  the 
law  of  1901.  Acts  1901,  p.  591;  Burns's 
Anno.  Stat.  1914,  §§  7021  et  seq.  When  the 
machines  were  purchased  the  precinct 
boundaries  in  Muncie  were  established  so 
as  to  include,  in  each,  approximately  600 
voters.  These  boundaries  were  never 
changed,  and  the  machines  had  been  used 
at  all  elections  held  since  their  purchase. 

Appellants  contend  that  our  statute 
which  authorizes  the  use  of  voting  ma- 
chines in  elections  by  the  people  is  void  be- 
cause in  conflict  with  §  13  of  article  2  of  the 
Constitution  of  Indiana,  which  provides 
that  "all  elections  by  the  people  shall  be  by 
ballot;  and  all  elections  by  the  general  as- 
sembly, or  by  either  branch  thereof,  shall  be 
viva  voce." 

It  is  contended  that  when  the  Constitu- 
tion was  adopted  (1851)  the  meaning  of 
the  word  "ballot"  was  plain  and  well  under- 
stood, and  the  word  as  used  meant  "a  print- 
ed or  written  expression  of  the  voter's 
choice,  upon  some  material  capable  of  re- 
ceiving and  reasonably  retaining  it,  pre- 
pared or  adopted  by  each  individual  voter, 
and  passing  by  the  act  of  voting  from  his 
exclusive  control  into  that  of  the  election  of 
officers,  to  be  by  them  accepted  as  the  ex- 
pression of  his  choice."  State  ex  rel.  Kar- 
linger  v.  Deputy  State  Supers.  80  Ohio  St. 
471,  24  L.R.A.(N.S.)   188,  89  N.  E.  33. 

The  constitutionality  of  acts  authorizing 
the  use  of  voting  machines  has  been  deter- 
mined by  various  American  courts,  and  gen- 
erally they  have  been  upheld.  The  ma- 
chines have  been  in  use  in  portions  of  this 
state  for  so  long  a  period  that  we  would 
not  be  inclined  to  consider  at  length  the 
reasons  urged  against  the  law,  were  it  not 
that  the  supreme  judicial  court  of  Massa- 
chusetts in  Nichols  v.  Election  Comrs. 
(Nichols  V.  Minton)  (1907)  196  Mass.  410, 
12  L.R.A.(N.S.)  280,  124  Am.  St.  Rep.  568, 
82  N.  E.  SO,  held  their  use  in  conflict  with 
the  Constitution  of  that  state,  which  pro- 
vides that  certain  officers  shall  be  "chosen 
by  written  votes,"  and,  further,  that  the 
supreme  court  of  Ohio  in  State  ex  rel.  Kar- 
lingcr  V.  Deputy  State  Supers,  supra,  has 
decided  that  the  use  of  voting  machines  is 
prohibited  by  a  constitutional  provision 
that  "all  elections  shall  be  by  ballot." 

The  purpose  of  the  framers  of  a  eonati- 
tutional  provision  must  be  sotight  and  given 
effect,   if   found.      Our    organic    law     -was 
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framed  to-  better  secure  to  the  people  of 
the  8tate  their  right  to  life,  liberty,  and  the 
enjoyment  of  the  fruits  of  .their  industry. 
It  was  designed  for  the  use  of  common 
practical  people  while  pursuing  their  varied 
occupations,  and  not  as  rigid  mold  to  fetter 
their  growth  and  development.  It  was 
written  by  statesmen  selected  for  their  wis- 
dom, while  in  convention  assembled,  and 
was  designed  for  practical  use  rather  than 
as  a  declaration  of  abstract  principles.  In 
seeking  its  purposes,  it  must  be  viewed  from 
the  standpoint  of  the  statesmen  who  formu- 
lated it,  rather  than  that  of  lexicographers 
and  philologists  who  neither  participated 
in  the  work  nor  considered  its  provisions. 
Story,  Const.  §§  400,  454;  Moore-Mansfleld 
Constr.  Co.  v.  Indianapolis  N.  t  T.  R.  Co. 
(1913)  179  Ind.  356,  44  L.R.A.(N.S.)  816, 
101  N.  E.  206;  Elwell  v.  Comstock,  99  Minn. 
261,  7  L.R.A.(N.S.)  621,  109  N.  W.  113, 
698,  9  Ann.  Gas.  270;  Detroit  t.  Inspectors 
of  Election,  139  Mich.  548,  69  L.R.A.  184, 
111  Am.  St.  Rep.  4.30,  102  N.  W.  1029,  5 
Ann.  Cas.  861.  It  is  important  that  the 
end  sought  by  the  framers  of  this  constitu- 
tional provision  be  iiot  confounded  with  the 
means  adopted  to  secure  it. 

The  object  the  framers  had  in  view  was 
secrecy  in  the  people's  choosing  of  officers 
or  measures,  and  publicity  in  choosing  by 
the  members  of  the  general  assembly.    Wil- 
liams v.  Stein,  38  Ind.  89,  10  Am.  Rep.  97. 
Voting  by  ballot  involves  secrecy,  while  viva 
voce  voting   insures   publicity.     The   word 
"■ballot"  was  used  as  a  symbol  of  secrecy, 
white  viva  voce  was  used  as  the  symbol  of 
publicity.    There  was  nothing  sacred  in  the 
contrivance  of  a  strip  of  paper  with  names 
or  questions    printed    thereon,    which    the 
framers  sought  to  preserve  by  the  use  of 
the  word  "ballot;"  nor  was  there  any  im- 
perative necessity  for  the  use  of  the  voice 
of  the  legislator  which  moved  the  conven- 
tion to  decree  its  perpetual  exercise  in  leg- 
islative elections.     The  constitutional  limi- 
tation  is  not  violated  by  dispensing  with 
the  use  of  the  paper  contrivance  in  the  one 
rase,   or   the   legislator's   natural   voice    in 
the  other,  if  in  the  former  the  people  may 
choose  in  secret,  and  in  the  latter  the  l^is- 
lator  must  make  a  public  expression  of  his 
choice.     Ibid.     It  can  scarcely  be  doubted, 
nniess  resort  be  had  to  technical  quibbles, 
that  the  constitutional  mandate  would  be 
satisfied  by  the  legislator  publicly  raising 
bis  right  hand  to  express  his  choice  in  a 
legislative  election,   instead    of    using    his 
voice  for  such  purpose. 

Our  Constitution  (art.  T,  %  5)  requires 
the  opinions  of  this  court  to  be  given  "in 
writing."  At  the  time  of  the  convention, 
the  opinions  were  delivered  in  the  handwrit- 
ing of  the  judges,  with  the  pen  or  quill  as 
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the  mechanical  device  used.  The  object,  of 
course,  was  not  to  preserve  the  mere  hand- 
writing of  the  judges,  but  to  provide  a  per- 
manent record  of  the  court's  reasons  for 
its  mandates.  An  opinion  as  then  written 
could  be  filed  as  a  permanent  record,  and 
consequently  the  word  "writing"  was  used 
to  symbolize  the  purpose  of  requiring  a 
permanent  record.  In  recent  years  the 
court's  opinions  have  been  printed  on  type- 
writing machines,  and  thereby  the  incon- 
venience resulting  from  poor  handwriting 
has  been  eliminated,  and  no  one  has  been 
so  narrowly  technical  aa  to  claim  the  Con- 
stitution has  been  violated  by  the  innova- 
tion. 

Of  course,  the  framers  of  our  Constitu- 
tion knew  nothing  of  voting  machines;  nor 
did  they  of  the  Australian  ballot.  Neither 
did  they  dream  of  the  telephone  or  electric 
railway.  They  must  have  contemplated  the 
use  of  new  inventions,  for  during  their  own 
lives  the  industries  of  the  state  were  great- 
ly modified  by  railroad  construction,  and 
the  electric  telegraph  had  arrived.  Because 
they  did  not  know  of  telephones  or  electric 
railways  would  furnish  no  argument  for 
their  escape  from  taxation,  nor  for  burden- 
ing them  with  an  unequal  rate  of  assess- 
ment, in  the  absence  of  a  constitutional 
amendment.  In  reading  the  debates  of  the 
convention  which  framed  our  Constitution, 
one  must  be  impressed  with  the  fact  that 
the  members  of  that  body  not  only  con- 
templated the  marvelous  growth  and  prog- 
ress of  the  state  that  have  taken  place, 
but  in  some  respects  anticipated  even  a 
greater  development.  That  they  did  not 
deem  it  necessary  to  amend  the  Constitu- 
tion to  meet  the  requirements  of  changing 
industries  and  of  increasing  and  shifting 
populations  occasioned  by  new  inventions 
or  the  broadened  use  of  old  ones  is  evidenced 
by  the  fact  that  they  made  provision  for 
amendment  only  after  approval  by  two  ses- 
sions of  the  general  assembly. 

The  structure  of  our  organic  law  is  suf- 
ficiently capacious  to  meet  the  requirements 
of  any  changes  in  the  election  laws  designed 
to  prevent  fraud  or  promote  a  nearer  ap- 
proach to  absolute  secrecy  in  voting.  That 
such  was  the  purpose  of  the  1901  act  au- 
thorizing the  use  of  machine  voting  is  ap- 
parent, and  we  hold  it  not  violative  of  the 
constitutional  provision  in  question.  Lynch 
V.  Malley,  216  111.  674,  74  N.  E.  723,  2  Ann. 
Cas.  837;  Elwell  v.  Comstock,  99  Minn. 
261,  7  L.R.A.(N.S.)  621,  109  N.  W.  113, 
698,  9  Ann.  Cas.  270,  supra;  Detroit  v.  In- 
spectors of  Election,  139  Mich.  548,  69 
L.RJI.  184,  111  Am.  St.  Rep.  430,  102  N. 
W.  1029,  6  Ann.  Cas.  861,  supra;  Re  Mc- 
Tammany  Voting  Machine,  19  R.  I.  729,  36 
L.R.A.  647,  36  Atl.  716;   U.  S.  Standard 
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Voting  Mach.  Co.  v.  Hobson,  132  Iowa,  38, 
7  L.R.A.(N.S.)  512,  119  Am.  St.  Rep.  539, 
109  N.  W.  458,  10  Ann.  Cas.  972. 

It  is  contended  that,  conceding  the  con- 
stitutionality of  the  voting  machine  lav, 
nevertheless  the  election  in  question  was 
void  because  the  Proctor  act,  by  necessary 
implication,  excludes  the  use  of  voting  ma- 
chines in  elections  held  under  its  pro- 
visions. Section  4  of  the  act  reads  as  fol- 
lows: 

"The  ballot  in  a  special  election  held  un- 
der the  provisions  of  this  act  shall  be  in 
the  following  form :  Shall  the  sale  of  intoxi- 
cating liquors  as  a  beverage  be  prohibited 
in  (here  inserting  the  particular  territory 
in  which  such  election  is  held)  ?  All  bal- 
lots marked  with  a  cross  in  the  square  con- 
taining the  word  'Yes'  shall  be 

counted  in  favor  of  prohibiting  the 
sale  of  intoxicating  liquors  as  a 
beverage  in  such  territory,  and  all 
ballots 

marked  with  a  cross  in  the  square 
containing  the  word  'No'  shall  be 
counted  opposed  to  prohibiting 
such  sale  therein."  Burns's  Anno. 
Stat.  1914,  §  8319. 
Section  10  of  the  act  contains  the  follow- 
ing provisions:  "In  all  elections  hereunder, 
and  in  all  matters  and  proceedings  not  here- 
in otherwise  specified,  all  the  provisions,  in- 
cluding penalties,  of  the  general  election 
laws  of  the  state,  shall  apply  as  far  as  the 
same  are  applicable." 

Section  1  of  the  act  provides  for  holding 
local  option  elections  in  any  incorporated 
city,  in  any  township  not  containing  an  in- 
corporated city,  and  the  territory  in  any 
township  exclusive  of  that  occupied  by  such 
city.  The  section  further  provides  that 
"such  election  shall  be  held  at  the  usual 
places  for  holding  general  elections." 

The  Australian  ballot  act  was  passed  in 
1889.  Acts  1889,  p.  167.  Section  1  of  the 
act,  as  amended  in  1907,  provides  that  each 
precinct  shall  contain  approximately  250 
voters,  but  this  limitation  is  not  applica- 
ble to  counties  where  voting  machines  may 
be  in  use.  Acts  1907,  p.  659 ;  Burns's  Anno. 
Stat.  1014,  §  6882. 

Section  4  of  the  voting  machine  act  of 
1910,  as  amended,  provides  that,  in  coun- 
ties containing  a  ciiy  of  36,000  population 
or  more,  the  coimty  commissioners  shall, 
and  in  other  counties  may,  procure  voting 
machines  meeting  the  requirements  of  the 
act,  for  use  in  the  various  precincts  of  the 
county.  The  same  section  further  provides 
that  precincts  where  voting  machines  are 
used  shall  contain  approximately  GOO  voters. 
Acts  1903,  p.  278 ;  Burns's  Anno.  Stat.  1908, 
§  7024. 

Section  3  of  the  voting  machine  act 
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(Burns's  Anno.  Stat.  1908,  §  7023)  requires 
that  voting  machines  must  be  provided  with 
seven  pairs  of  "yes"  or  "no"  counters,  "with 
the  operating  or  voting  devices  therefor." 
Section  8  (Burns's  Anno.  Stat.  1908, 
§  7030),  relating  to  ballot  labels,  provides 
for  printing  thereon  a  statement  of  a  pro- 
posed constitutional  amendment,  "or  other 
question  or  proposition  to  be  voted  on." 
Section  9  (Burns's  Anno.  Stat.  1908, 
§  7035),  relating  to  the  announcement  of 
the  result  by  the  inspector,  provides  that 
"he  shall  also  in  the  same  manner  announce 
the  vote  on  each  constitutional  amendment, 
proposition,  or  other  question  voted  on." 

It  is  a{^arent  that  the  voting  machines 
provided  for  by  the  statute  are  adapted  to 
the  use  by  electors  in  voting  on  the  ques- 
tion of  prohibiting  the  sale  of  intoxicating 
liquors  in  the  territory  contemplated  by  the 
Proctor  act,  and  nothing  in  the  construc- 
tion of  the  machines  renders  their  use  in- 
applicable to  local  option  elections.  Does 
the  language  of  §  4  of  the  Proctor  act  de- 
note a  legislative  intention  to  exclude  such 
use?  Appellants  contend  that  the  use  of 
the  word  "ballot,"  of  itself,  as  found  in  that 
section,  indicates  that  the  legislators  had 
in  mind  the  paper  ballot  therein  described, 
and  by  the  use  of  that  word  intended  to  dis- 
tinguish between  a  vote  cast  by  such  ballot 
and  one  that  might  be  cast  on  a  voting  ma- 
chine. We  cannot  concur  in  such  view.  It 
is  unnecessary  to  rq^at  what  has  been  said 
about  the  word  "ballot"  as  found  in  our 
Constitution.  The  same  reasoning  in  the 
main  is  applicable  here.  When  the  act  was 
passed  in  1911,  the  members  of  the  general 
assembly  knew  (because  it  was  a  matter  of 
common  knowledge)  that  in  a  great  number 
of  the  counties  of  the  state  voting  machines 
were  not  in  use,  and  in  such  counties  vot- 
ing was  done  under  the  provisions  of  the 
Australian  ballot  act.  In  such  counties  it 
was  necessary  to  make  provision  for  a  form 
of  ballot  that  would  be  applicable  to  the 
Australian  act,  or  make  independent  pro- 
vision for  ascertaining  the  will  of  the  vot- 
ers. The  form  of  the  ballot  prescribed  by 
§  4  was  adaptable  to  use  under  the  general 
provisions  of  the  Australian  ballot  law,  and, 
as  the  voting  machines  were  adapted  for  the 
use  of  ascertaining  the  will  of  the  electors, 
nothing  more  was  required  than  to  provide 
for  the  application  of  the  general  election 
laws  to  elections  under  the  Proctor  act.  In- 
deed, without  such  provision,  it  is  probable 
that  such  intent  would  have  been  implied, 
for  in  the  absence  of  an  express  intent  to 
the  contrary,  it  would  be  fairly  presumable 
that  the  general  assembly  did  not  intend 
to  burden  the  taxpayers  of  territory  where 
voting  machines  were  ready  for  service 
with  the  needless  extra  expense  occasioned 
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by  dispensing  ■vrith  their  use;  particularly 
so  when  it  must  be  remembered  that  the 
justification  for  the  great  expense  incurred 
by  counties  in  purchasing  such  machines 
was  the  assumed  fact  that  their  use  would 
not  only  prevent  fraud  and  further  safe- 
guard the  secrecy  of  the  ballot,  but  that 
the  machines  would  soon  pay  for  themselyes 
by  reducing  the  number  of  election  board. 
The  use  of  voting  machines  was  lawful. 

3,393  "yes"  and  2,931  "no"  votes  were 
cast.  The  names  of  6,821  voters  were  en- 
tered on  the  poll  lists,  making  it  difference 
of  497  between  the  poll  list  number  and  the 
number  of  votes  cast.  The  election  commis- 
sioners canvassed  the  returns  and  certified 
that  "yes"  had  a  majority  of  462  votes.  The 
certificate  contains*  a  tabulation,  by  pre- 
cincts, under  the  following  headings:  "Pre- 
cinct No.,  Yes,  No,  Unaccounted,  Total." 
Under  the  heading  "unaccounted"  was 
placed  the  number  representing  the  differ- 
ence between  the  total  number  of  names  on 
the  poll  lists  in  each  precinct  and  the  total 
number  of  yea  and  no  votes  cast.  In  each 
precinct  there  was  an  "unaccounted"  num- 
ber, ranging  from  13  in  the  sixth  to  72  in 
the  eighth.  The  evidence  shows  that  all  the 
6,821  persons  whose  names  appear  on  the 
poll  lists  went  behind  the  machine  and  into 
the  voting  booth,  and  operated  the  lever; 
when  the  voters  came  out  most  of  them 
said  they  had  voted;  "lots  of  men"  did  not 
respond  to  the  question  put  by  the  clerk, 
asking  them  if  they  had  voted,  but  in  all 
cases  the  clerk  announced,  "voted,"  when 
the  Voter  passed  out,  and  the  word,  "voted," 
was  written  after  his  name  on  the  poll  list. 
No  voter  demanded  a  ballot,  though  there 
were  ballots  at  each  precinct,  designed  for 
use  if  the  machine  failed  to  work. 

The  machines  in  controversy  are  known 
as  the  "Columbian  machines."  As  shown 
by  the  evidence,  the  method  of  their  opera- 
tion is  as  follows:  The  end  of  a  lever  ex- 
tends to  the  back  of  each  voting  machine. 
As  the  voter  goes  in  he  raises  this  lever  and 
turns  it  over  until  the  end  extends  toward 
the  front;  he  then  steps  behind  the  steel 
end  of  the  machine,  and,  to  vote,  turns  a 
vote  registering  key  to  a  perpendicular  posi- 
tion; he  then  comes  out,  turning  the  lever 
over  with  him,  and  leaves  it  in  the  position 
he  found  it;  this  turning  of  the  lever  turns 
down  the  voting  key  he  left  standing,  and 
registers  the  vote.  If  the  voter  turns  the 
key  to  a  perpendicular,  and  then  turns  it 
down,  before  turning  over  the  lever,  no  vote 
is  registered;  if  he  fails  to  raise  the  key 
to  the  proper  position,  no  vote  is  registered. 
He  may  turn  the  lever,  go  behind  the  ma- 
chine, turn  the  lever  back,  and  come  out 
without  attempting  to  vote.  Another  de- 
vice registers  the  number  of  voters  passing 
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behind  the  machine,  but  this  has  no  con- 
nection with  the  vote-registering  device. 
No  one  but  the  voter  can  know  whether  he 
attempts  to  vote.  The  machines  were  all 
inspected  the  day  before  the  election,  and 
found  in  proper  working  order,  and  were  in 
like  condition  when  the  polls  opened.  There 
is  no  direct  evidence  that  any  machine 
failed  in  any  particular  to  perform  its 
proper  function  during  the  day  of  the  elec- 
tion, and  the  trial  court  was  warranted  in 
finding  that  the  discrepancy  between  the 
number  of  votes  cast  and  the  number  of 
voters  who  passed  behind  the  machines  was 
not  caused  by  any  defect  in  the  machines  or 
working  thereof.  It  is  well  known  that  fre- 
quently when  questions  are  submitted  at 
elections,  a  large  percentage  of  the  electors 
who  enter  the  voting  booths  fail  or  refuse 
to  cast  any  vote  on  such  questions.  At  the 
last  general  election  thousands  of  voters 
who  were  given  ballots  on  which  to  vote  for 
or  against  the  calling  of  a  constitutional 
convention  failed  to  vote  on  the  question. 
We  have  no  compulsory  voting  laws  in 
Indiana,  and  the  only  rational  inference  to 
be  drawn  from  the  evidence  here  is  that  497 
voters  intentionally  refrained  from  voting, 
or  through  ignorance  of  the  working  of  the 
machines  failed  to  so  adjust  the  voting  key 
as  to  register  their  intentions. 

It  is  finally  contended  by  appellants  that 
in  determining  the  vote  basis  the  497  "un- 
accounted" voters  must  be  considered,  in 
which  event  the  3,393  "yes"  votes  did  not 
constitute  a  majority.  In  support  of  this 
proposition,  they  cite  Re  Denny,  156  Ind. 
124,  61  L.R.A.  722,  69  N.  E.  359,  and  a  num- 
ber of  cases  from  other  states. 

Section  7  of  the  Proctor  act  provides  that 
"if  a  majority  of  the  legal  votes  cast  at 
said  election  shall  be  in  favor  of  prohibit- 
ing the  sale  of  intoxicating  liquors  as  a 
beverage  in  the  territory,  ...  it  shall 
thereafter  be  unlawful  for  said  commission- 
ers or  any  court  to  grant  a  license,  .  .  . 
and  the  board  .  .  .  thereafter  shall 
have  no  power  ...  to  hear  .  .  . 
applications  for  license  ...  in  such 
territory  until  at  a  subsequent  election 
.  .  .  a  majority  of  the  legal  voters 
.  .  .  voting  at  8%tch  subsequent  election 
shall  vote  against  prohibiting  the  sale,"  etc. 
(Italics  ours.) 

The  first  clause  we  have  italicized  also 
appears  in  §  8  in  describing  "dry"  terri- 
tory, and  in  §  9  describing  "wet"  territory. 

Appellants  claim  that  a  different  rule  for 
determining  the  result  was  not  intended  to 
apply  to  the  two  elections  contemplated  by 
§  7,  and  a  reasonable  construction  of  the 
entire  section  must  result  in  concluding  that 
it  was  intended  that  the  majority  con- 
templated is  a  majority  of  the  electors  tak- 
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ing  part  in  the  election.  We  cannot  concur 
in  this  conclusion.  While  we  are  of  the 
opinion  that  the  game  rule  applies  to  the 
determination  of  the  result  of  all  elections 
held  under  the  act,  we  are  also  of  the  opin- 
ion, on  a  consideration  of  all  the  provisions 
of  §§  7,  8,  and  9,  that  the  basis  intended 
was  the  number  of  aU  the  legal  votes  cast. 

In  the  case  of  Re  Denny,  15C  Ind.  104, 
59  N.  E.  359,  51  L.R.A.  722,  this  court 
held  that  under  §  1,  art.  16,  of  our  Consti- 
tution, which  requires  a  constitutional 
amendment  to  be  ratified  by  a  majority  of 
the  "electors  of  the  state,"  a  proposed 
amendment  submitted  at  a  general  election, 
at  which  more  than  650,000  votes  were  cast 
for  governor,  and  only  240,031  were  cast  for 
the  amendment,  failed  of  ratification,  though 
only  144,072  votes  were  cast  against  it.  The 
same  doctrine  was  declared  in  State  v. 
Swift  ( 1880 )  69  Ind.  505,  and  reaffirmed  in 
the  case  of  Re  Boswell  (1913)  179  Ind.  292, 
100  N.  E.  833.  In  view  of  the  language 
used  in  article  16,  §  1,  of  our  Constitution, 
it  might  seem  strange  that  the  intent  of 
the  provision  was  ever  considered  doubtful, 
but  we  fail  to  see  how  these  decisions  have 
any  just  application  to  the  provision  in  con- 
troversy here,  vis.,  "a  majority  of  the  legal 
votes  cast."  Appellants  cite  Lodoen  v.  War- 
ren, 118  Minn.  371,  1?6  N.  W.  1031,  which 
was  decided  under  a  statute  which  forbade 
the  granting  of  license  unless,  at  the  elec- 
tion in  controversy,  a  "majority  of  the  votes 
cast"  favored  such  granting.  At  the  elec- 
tion, 321  ballots  were  cast.  Of  these  154 
favored,  and  149  opposed,  the  granting  of 
license,  while  17  blank  ballots  were  deposit- 
ed and  one  was  not  intelligibly  marked.  It 
was  held  that  the  proposition  for  license 
failed.  Blank  ballots  and  the  unintelligible 
one  were  considered  as  a  part  of  the  aggre- 
gate. 

Appellees  cite  State  ex  rel.  Short  v.  Clau- 
sen, 72  Wash.  409,  45  L.R.A.(N.S.)  714,  130 
Pac.  479,  which  held  that  under  a  statute 
requiring  a  proposition  to  issue  bonds  to 
be  ratified  by  "three  fifths  of  the  qualified 
voters  of  the  said  city,"  ballots  rejected  as 
unintelligible  or  illegal  should  not  be  count- 
ed in  determining  the  aggregate. 

In  South  Bend  v.  Lewis,  138  Ind.  512,  37 
N.  E.  986,  there  was  involved  the  question 
of  the  annexation  of  a  town  to  that  city. 
The  question  was  voted  on  at  the  time  of 
the  regular  city  election.  In  South  Bend 
there  were  cast  1,750  votes  for  annexation, 
and  237  votes  against  it.  In  the  town  there 
were  39  votes  for  and  6  against.  The  total 
number  of  votes  cast  for  candidates  at  the 
same  time,  in  the  city,  was  over  5,000.  The 
1st  section  of  the  statute,  authorizing  the 
consolidation,  provided  that  "a  majority  of 
the  qualified  voters  of  the  town,  and  a  ma- 
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jority  of  the  qualified  voters  of  the  city, 
shall  vote  in  favor  thereof."  The  6th  sec- 
tion, relating  to  the  canvass  and  return, 
provided  that  if  "a  majority  of  the  votes 
given  .  .  .  are  in  favor  of  ...  an- 
nexation," a  declaration  of  union  should 
follow.  This  court  held  that  only  the  voters 
who  voted  on  the  proposition  could  be  con- 
sidered in  fixing  the  basis  for  the  determi- 
nation of  the  majority. 

There  appears  much  conflict  in  the  con- 
clusions reached  by  various  courts  of  last 
resort  as  to  the  proper  basis  for  calculation 
under  statutes  similar  to  the  Minnesota, 
Washington,  and  Indiana  ones  above  noted. 
In  the  monographic  note  to  State  ex  rel. 
Short  y.  Clausen,  45  L.R.A.(N.S.)  pages 
715  et  seq.,  appears  a'  comprehensive  col- 
lection of  authorities  on  the  subject.  In  our 
judgment,  by  the  greater  weight  of  Ameri- 
can authority,  under  statutes  of  the  char- 
acter indicated,  blank  and  illegal  ballots 
must  be  rejected  in  fixing  the  basis. 

In  this  case,  however,  as  we  view  the  stat- 
ute, it  is  essentially  different  from  those 
above  discussed,  and  eliminates  from  seri- 
ous ccmsideration  important  questions  pre- 
sented by  those  statutes  or  others  of  like 
import.  This  statute  fixes  the  "legal  votes 
cast"  as  the  basis.  Had  the  election  been 
held  by  paper  ballots  instead  of  machines, 
it  is  manifest  that  a  blank  ballot  cast  could 
not  be  deemed  a  legal  vote.  If  the  voter 
honestly,  but  through  ignorance  or  careless- 
ness, failed  to  mark  his  ballot  in  substan- 
tial compliance  with  the  provisions  of  §  4 
of  the  act,  the  ballot  deposited  could  not 
constitute  a  legal  vote.  And  so  with  voting 
on  the  machine.  One  who  through  ignor- 
ance or  carelessness,  failed  to  so  adjust  the 
voting  key  as  to  register  his  choice,  cannot 
be  held  to  have  cast  a  legal  vote.  In  our 
opinion,  under  the  provisions  of  the  Proctor 
act,  the  decision  of  the  trial  court  was  cor- 
rect, and  its  judgment  is  affirmed. 


MASS.1.CHUSETTS    SUPREME    JtTDI- 
CIAIi  COURT. 

CHARLES  E.  ALLEN,  Admr.,  etc.,  of  Albert 

H.  Bird,  Deceased, 

v. 

PURITAN  TRUST  COMPANY. 

(211  Mass.  409,  97  N.  E.  916.) 

Judgment  —  probate  decree  —  fixing  de- 
falcation ^  effect. 
1.  A  probate  decree  on  an  account  filed 

Note-  —  Liability  of  hank  for  failure 
to  prevent  misappropriation  of  funds 
hy  a  fiduciary. 

I,  In  general,  519. 
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by  the  successor  and  administrator  of  the 
administrator  of  an  estate,  who  died  after 
filing  an  account  which  was  not  acted  upon, 
fixing  the  amount  of  the  defalcation  of  the 
first  administrator,  cannot  l>e  collaterally 
attacked  in  an  action  by  the  successor  to 
hold  a  bank  liable  to  make  good  the  loss  for 
aiding  the  defalcation. 
Estoppel  —  defalcation  of  administrator 
^  aid  of  bank  —  failure  to  complain. 

2.  The  liability  of  a  bank  which  aids  an 
administrator  in  appropriating  money  of 
the  estate  to  his  own  use  is  not  affected  by 
the  fact  that  the  surety  on  the  adminis- 
trator's bond  pays  its  liability  thereon, 
and  that  the  next  of  kin  did  not  discover 
the  defalcation,  as  they  might  have  done 
by  the  exercise  of  diligence. 

Samo  —  failure  to  enforce  Indemnity  — 
effect. 

3.  The  failure  of  the  surety  to  enforce  an 
indemnity  agreement  given  by  an  adminis- 
trator to  secure  its  signature  to  the  admin- 
istration bond  does  not  affect  the  liability 
of  one  who  aided  the  administrator  in  mis- 
appropriating assets  of  the  estate. 

Bank  —  iidmlnlstrator'a  account  —  mis- 
appropriation —  knowledge. 

4.  A  bank  in  which  funds  of  an  estate 
have  been  deposited  by  an  administrator 
under  express  contract  showing  their  source 
may  be  found  to  have  had  such  knowledge 
of  the  misappropriation  of  the  funds  as  will 
charge  it  with  liability  therefor,  if  it  per- 
mits the  administrator  to  transfer  the  funds 
of  the  estate  by  a  series  of  checks  to  his 
individual  account  to  meet  his  overdrafts 
upon  such  account. 


Same  —  inquiry  —  feasibility. 

5.  A  bank  which  permits  an  adminis- 
trator to  transfer  funds  of  the  estate  to 
his  individual  account  cannot  escape  lia- 
bility for  the  loss  to  the  estate  by  the  fact 
that  inquiry  of  the  administrator  might 
have  elicited  a  reasonable  explanation,  if  it 
could  have  learned  of  the  misappropriation 
by  pushing  the  inquiry  until  the  truth  was 
ascertained. 

Same  —  breacli  of  trust  —  liability. 

6.  A  banlt  with  knowledge  that  a  fund 
on  deposit  with  it  is  a  trust  fund  cannot 
appropriate  that  fund  for  its  private  bene- 
fit, or,  where  charged  with  knowledge  of  the 
conversion,  join  in  assisting  another  to 
appropriate  it  for  his  private  benefit,  with- 
out being  liable  to  refund  the  money  if  the 
appropriation  is  a  breach  of  trust. 

Same  — transfer  of  funds  ^  absence  of 
knowledge. 

7.  A  bank  is  not  liable  for  loss  to  an  es- 
tate through  the  transfer  of  the  funds  by 
the  administrator  to  his  individual  account, 
if  it  has  no  notice  that  the  transfer  was  for 
the  purpose  of  effecting  a  misappropriation 
of  the  funds. 

Same  —  collecting  cliecks  —  misappro- 
priation —  liability. 

8.  A  bank  which  cashes  and  places  to  the 
individual  account  of  an  administrator 
checks  upon  funds  of  the  estate  in  another 
bank  cannot,  after  collecting  them  from  the 
drawee,  be  held  personally  liable  for  mis- 
appropriation of  the  funds  by  the  adminis- 
trator. 

(March  5,  1912.) 


II,  Where  bank  violates  deposit  contract, 

522. 
m.  Where  deposit  is  used  to  pay  fiduciary's 

debt  to  the  bank,  525. 
IV.  Where   bank   knows   or    is   chargeable 
with  knowledge  of  fraud 

a.  In  general,  526. 

b.  Where  fiduciary  was  also  an  officer 

of  the  bank,   528. 

c.  Where  bank  permits  the  deposit  of 

trust  funds  in  the  personal  ac- 
count of  the  fiduciary,  528. 

d.  What  constitutes  notice  of  intend- 

ed misappropriation,   530. 

I.  In  general. 

The  subject  of  this  note  presupposes  that 
the  fund  on  deposit  was  a  trust  fund;  and 
for  the  purpose  of  this  note  it  is  assumed 
that  the  bank  had  knowledge  of  that  fact. 

There  are  three  ways  in  which  a  bank 
may  incur  liability  and  be  compelled  to 
make  good  deposits  that  have  been  misap- 
propriated by  the  fiduciary :  (1)  By  a  viola- 
tion on  its  part  of  the  contract,  express  or 
implied,  between  it  and  the  owner  of  the 
fund.  The  reason  for  the  bank's  liability 
is  based  upon  the  general  principle  that  the 
bank  cannot  discharge  its  obligation  to  a 
depositor  except  by  payment  in  strict  con- 
formity to  the  contract  of  deposit.  (2)  By 
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appropriating  the  fund,  either'  with  or 
without  the  fiduciary's  consent,  to  the  pay- 
ment of  the  latter's  debt  to  the  bank.  The 
reason  for  the  bank's  liability  is  based  upon 
the  general  theory  that  the  owner  of  a 
fund  may  follow  it  into  the  hands  of  and 
recover  it  from  any  person  who  has  not 
innocently  given  value  therefor.  The  ac- 
tion for  money  had  and  received  is  an  ap- 
propriate form  of  action  in  this  class  of 
cases.  (3)  By  assisting  the  fiduciary  to 
accomplish  the  misappropriation,  the  bank 
having  knowledge,  actual  or  constructive, 
that  the  fraud  is  being  or  about  to  be  per- 
petrarted  by  the  fiduciary.  The  reason  for 
the  bank's  liability  is  that  it  knowingly 
makes  itself  a  party  to  a  fraud,  and  must 
make  good  the  loss  that  results  from  the 
misappropriation. 

W'hile  the  three  grounds  of  liability  are 
independent,  it  is  clear  that  a  given  set  of 
facts  may  be  such  that  the  bank  might  be 
held  liable  upon  any  one  or  all  of  the  three 
grounds.  This  fact  may  account  in  some 
degree  for  the  wrong  interpretation  that 
is  frequently  given  to  certain  cases.  Duck- 
ett  T.  National  Mechanics'  Bank,  86  Md. 
400,  39  L.R.A.  84,  63  Am.  St.  Rep.  513,  38 
Atl.  983,  has  been  cited  incorrectly  in  many 
cases.  A  check  drawn  to  the  order  of  the 
cashier  "to  deposit  to  the  credit  of  H.  W.  C, 
trustee,"  was  collected  by  the  bank  and  the 
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RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  deter- 
mination of  the  full  bench  of  exceptions  by 
both  parties  to  the  report  of  a  master  upon 
a  bill  filed  to  recover  the  amount  of  certain 
checks  drawn  on  the  defendant  and  on  a 
certain  bank  by  one  as  administrator  of  the 
estate  of  plaintiff's  intestate,  to  his  per- 
sonal order,  indorsed  by  him  and  deposited 
in  his  personal  account  with  the  defendant. 
Exceptions  overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  K.  Arnold  and  W.  B.  I/u- 
ther  for  plaintiff. 

Messrs.  A.  Whiteside  and  A.  E.  PlUs- 
hnrj  for  defendant. 


Braley,  J.,  delivered  the  opinion  of  the 
court : 

The  master  to  whom  the  case  was  referred 
reports  that  William  L.  Baker,  the  first  ad- 
ministrator of  the  estate  of  Albert  H.  Bird, 
opened  two  accounts  with  the  defendant. 
By  the  terms  of  deposit  as  entered  on  its 
books,  the  first  stood  in  his  name  individual- 
ly, while  the  second,  consisting  wholly  of 
moneys  belonging  to  the  estate,  appeared 
in  the  name  of  the  estate,  followed  by  his 
own  name  as  administrator.  But  while  the 
money  deposited  could  be  disposed  of  by 
the  defendant  subject  only  to  the  obliga- 
tion to  pay  an  equivalent  sum  on  demand, 
or  to  his  order,  the  checks  of  the  depositor 


eroceeds  entered  to  the  personal  account  of 
[.  W.  C,  who  drew  upon  it  for  his  own  pur- 
poses, and  the  bank  was  held  liable.  That 
the  liability  was  based  upon  the  fact  that 
the  bank  bad  violate  its  contract  as  ex- 
pressed upon  the  check  is  clear,  as  the  court 
holds  that  the  words  upon  the  check  were 
mandatory  instructions  as  to  the  form  of 
entry  of  the  deposit.  That  the  bank's  vio- 
lation of  its  contract  is  the  basis  of  the 
liability  is  made  still  clearer  by  the  fact 
that  the  bank  was  held  to  be  not  liable 
upon  another  check  drawn  the  same  as  the 
one  just  mentioned,  except  the  instructions 
were,  "for  deposit  to  credit  of  H.  W.  C, 
being  the  balance  of  purchase  money  due 
him  as  trustee  from  John  R.  Coale."  The 
bank  was  held  to  have  followed  these  in- 
structions by  depositing  the  proceeds  of  this 
check  in  the  personal  account  of  H.  W.  C, 
from  which  he  drew  it  for  his  own  use.  But 
because  of  some  language  used  by  the  court 
in  the  discussion  the  case  has  been  cited  in 
support  of  the  third  ground  of  liability  in 
cases  where  there  was  no  violation  of  con- 
tract alleged  on  the  part  of  the  bank.  It 
is  clear  that  cases  where  the  deposit  was 
made  contrary  to  instruction,  as  was  the 
case  here,  and  cases  where  the  bank  paid 
out  the  money  on  orders  or  checks  of  the 
fiduciary  for  which  he  had  no  authority,  or 
'  made  in  his  private  capacity,  should  all  be 
based  upon  the  first  ground,  and  that  such 
cases  ought  not  to  be  followed  where  the 
facts  show  no  violation  of  the  deposit  con- 
tract. 

On  the  other  hand,  cases  that  should  be 
based  upon  the  third  ground,  supra,  ought 
not  to  be  based  upon  lack  of  authority  in 
the  fiduciary,  t.  e.,  it  should  not  be  said 
that  a  fiduciary  had  general  authority  to 
draw  a  check,  but  that  he  had  no  authority 
to  do  so  if  the  bank  knew  that  he  intended 
to  misappropriate  the  proceeds.  This 
knowledge  of  the  bank  ought  not  to  be 
treatc<l  as  a  limitation  upon  his  authority 
to  draw  the  check,  but  it  should  be  treated 
as  the  basis  of  an  allegation  that  the  bank 
was  a  party  to  the  fraud.  The  confusion 
that  arises  out  of  a  failure  to  observe  this 
distinction  is  illustrated  by  a  situation 
arising  in  New  York.  The  treasurer  of  a 
corporation  drew  three  checks  against  the 
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corporation's  deposit,  signing  the  corporate 
name  and  his  own  as  treasurer  in  the  exact 
manner  in  which  its  checks  had  all  been 
signed,  but  these  three  checks  were  made 
payable  to  himself  as  an  individual.  He 
indorsed  these  checks  as  an  individual  and 
deposited  them  with  a  bank,  not  the  drawee 
bank,  in  a  personal  account  in  his  own 
name,  upon  which  he  drew  for  his  own  use, 
exhausting  the  personal  deposit.  That 
bank  collected  the  corporation's  checks  from 
the  drawee  bank,  which  paid  them  without 
objection,  and  entered  the  proceeds  to  the 
credit  of  the  personal  account  of  the  treas- 
urer without  further  inquiry  than  what  is 
implied  in  its  presentation  of  the  checks 
to  the  drawee  bank  for  payment.  The  cor- 
poration brought  against  the  bank  which 
collected  the  checks  and  in  which  the  per- 
sonal deposit  was  made,  an  action  for 
mone^  had  and  received.  (This  form  of  ac- 
tion IS  appropriate  where  the  plaintiff  bases 
his  case  upon  the  second  ground  of  liability 
stated  supra,  and  of  course  implies  that 
plaintiff  expects  to  prove  that  the  defend- 
ant received  the  benefit  of  the  fund  that  was 
misappropriated.)  A  demurrer  to  the  com- 
plaint was  filed  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court,  in  Havana  C. 
R.  Co.  V.  Knickerbocker  Trust  Co.  198  N. 
Y.  422.  L.R.A.1915B,  720,  92  N.  E.  12, 
reversing  136  App.  Div.  313,  119  N.  Y. 
Supp.  1035,  sustained  the  demurrer.  The 
court  pointed  out  that  the  defendant  merely 
collected  the  checks,  never  had  a  beneficial 
interest  in  the  fund,  and  had  already  paid 
out  the  deposit.  It  distinguished  this  case 
from  other  cases  cited  for  plaintiff  on  the 
ground  that  in  the  other  cases  the  fund  had 
been  used  to  pay  fiduciary's  debts  to  the 
bank.  Thus  the  court's  actual  holding  is 
plain.  But  it  went  on  to  consider  another 
allegation  in  tlie  complaint,  t.  e.,  "that  he 
[meaning  the  treasurer]  had  no  right  or 
authority  to  draw  upon  the  account  of  the 
plaintiff  or  to  use  its  funds  except  for  the 
purpose  of  plaintiff's  business,  and  in  sub- 
stance that  these  cliecks  were  not  drawn 
for  such  purposes,  as  the  defendant  might 
have  ascertained  upon  proper  inquiry." 
(Just  how  this  allegation  was  material  in 
an  action  for  money  had  and  received  is  not 
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would  not  transfer  the  debt,  or  title  to  the 
debt,  to  the  payee  without  the  defendant's 
consent.  Carr  y.  National  Security  Bank, 
107  Mass.  46,  48,  9  Am.  Rep.  6;  Gregory  t. 
Merchants'  Nat.  Bank,  171  Mass.  67,  69,  50 
K.  E.  520;  Heath  t.  New  Bedford  Safe  De- 
posit i.  T.  Co.  184  Mass.  481,  483,  69  N.  E. 
215;  National  Bank  t.  Millard,  10  Wall. 
152,  157,  19  L.  ed.  897,  890;  Phoenix  Bank 
T.  Risley,  111  U.  S.  125,  28  L.  ed.  374,  4 
Sup.  Ct.  Rep.  322.  The  master  finds  that 
either  to  reimburse  the  defendant  for  over- 
drafts, or  for  his  own  private  purposes. 
Baker,  as  administrator,  transferred  the 
money  of  the  estate  to  his  personal  account 
by  checks  drawn  to  his  own  order,  and  that 


it  also  accepted  checks  in  similar  form 
drawn  on  the  funds  of  the  estate  deposited 
in  a  national  bank,  and  credited  him  with' 
the  amounts.  The  report  further  states 
that  there  was  no  evidence  to  show  that  the 
administrator  had  authority  in  fact  to  make 
any  of  these  transfers  for  his  own  use,  and 
there  having  been  none  in  law,  the  plaintiff, 
who  is  the  second  administrator  of  the  Bird 
estate,  having  been  partially  reimbursed  by 
the  payment  of  the  surety  company  on  the 
first  administrator's  bond,  brings  this  bill 
in  equity  to  recover  from  the  defendant  the 
full  amount  of  the  embezzled  deposits. 

The  second  and  third  of  the  defendant's 
nine  exceptions  to  the  report  having  been 


discussed.  If  the  pleader  meant  to  state  a 
cause  of  action  on  the  third  ground  above 
noted,  he  should  not  have  alleged  lack  of 
authority  to  draw  the  check,  but  rather 
that  defendant  had  participated  in  the  per- 
petration of  the  fraud  with  constructive 
notice  that  a  fraud  was  being  committed. 
This  would  have  raised  the  question  wheth- 
er knowledge  of  the  fact  that  the  defend- 
ant was  transferring  money  from  a  corpor- 
ate fund  to  his  own  personal  account  would 
be  notice  that  a  fraud  was  being  com- 
mitted.) The  court  apparently  treated  this 
allegation  as  an  attempt  to  allege  a  cause 
of  action  on  the  ground  stated  as  number 
one,  supra,  i.  e.,  that  the  money  had  been 
paid  out  in  violation  of  the  deposit  con- 
tract. It  said  that  the  responsibility  for 
paying  the  money  out  on  a  check  which  the 
fiduciary  had  no  authority  to  draw  is 
upon  the  drawee  bank;  that  the  presenta- 
tion of  the  check  to  that  bank  for  payment 
and  its  payment  thereof  is  all  the  inquiry 
needed  in  regard  to  the  question  of  au- 
thority to  draw  the  check,  since  the  bank 
that  holds  the  deposit  is  the  agent  of  the 
depositor  to  determine  whether  or  not  a 
particular  check  had  been  drawn  without 
authority.  Therefore,  conceding  the  truth 
of  the  allegation,  as  the  court  was  compelled 
to  do  on  demurrer,  there  was  no  cause  of 
action  stated  as  to  the  defendant  bank.  An 
action  was  then  brought  by  the  same  plain- 
tiff against  the  drawee  bank,  and  it  was 
held  in  Havana  C.  R.  Co.  v.  Central  Trust 
Co.  L.R.4.1915B,  716,  123  C.  C.  A.  72,  204 
Fed.  546,  writ  of  certiorari  denied  in  234 
U.  S.-  755,  68  L.  ed.  1578,  34  Sup.  Ct.  Rep. 
673,  that,  in  the  absence  of  knowledge  that 
the  treasurer  had  deposited  the  proceeds 
of  the  check  in  his  own  personal  account, 
the  drawee  bank  was  not  liable  for  having 
paid  the  checks  without  inquiry,  for  the 
reason  that  the  treasurer  had  authority  to 
draw  checks  in  the  form  that  these  checks 
were  drawn,  so  that  the  "face,  form,  and 
contents  of  the  checks"  were  such  that  the 
drawee  bank  was  not  put  upon  inquiry  as 
to  the  use  that  would  be  made  of  the  pro- 
ceeds, but  the  court  distinctly  states  that 
if  the  defendant  had  had  knowledge  that 
the  checks  were  being  deposited  to  the  cred- 
it of  the  officer's  personal  account,  it  would 
L.R.A.1915C. 


have  been  put  upon  inquiry,  and  it  would 
have  been  liable  if  it  had  made  none.  This 
court  distinctly  repudiated  the  theory  of 
the  state  court  that  the  drawee  bank  is  the 
agent  of  the  depositor  to  determine  all 
questions  of  authority  to  draw  the  check, 
but  it  is  evident  that  this  court  construed 
the  term  "authority"  as  having  a  much 
broader  meaning  than  that  ascribed  to  it 
by  the  state  court.  The  Federal  court  said: 
"A  check  misused  by  a  corporate  officer  can- 
not be  regarded  by  a  bank  having  notice  of 
its  misuse  as  an  authorized  order,"  and  the 
whole  context  of  the  opinion  shows  that  this 
court  would  consider  a  case  where  the  bank 
paid  out  the  deposit  with  notice  of  the 
fraudulent  use  that  was  being  made  of  the 
money  by  the  fiduciary,  as  properly  based 
upon  want  of  authority  in  the  fiduciary  to 
draw,  rather  than  on  the  theory  that  the 
bank  was  privy  to  the  fraud,  as  most  courts 
do.  See  subd.  IV.  infra.  It  may  not  be 
wholly  incorrect  to  use  the  term  "authority" 
in  this  broad  sense,  but  to  do  so  is  likely 
to  confuse.  To  say  that  a  corporate  officer 
has  authority  to  draw  a  check  on  the  cor- 
poration's deposit,  payable  to  himself  as  an 
individual,  indorse  the  check  and  procure 
the  collection  thereof  by  the  indorsee,  but 
that  he  does  not  have  the  authority  to  do 
so  if  the  drawee  bank  has  knowledge  that  he 
intends  to  use  the  proceeds  for  his  indi- 
vidual benefit,  is,  to  say  the  least,  making 
use  of  the  term  "authority"  in  two  entirely 
different  senses,  and  is  therefore  confusing. 
It  is  much  more  conducive  to  clearness  to 
say  that  the  law  will  not  permit  the  bank 
to  execute  an  authorized  order  if  it  knows 
that  the  fiduciary  is  using  his  authority  to 
perpetrate  a  fraud,  thereby  making  itself  a 
party  to  the  fraud.  Then  the  case  will 
properly  turn  upon  the  question  as  to 
whether  the  bank  had  constructive  notice 
of  the  fraud. 

Another  objection  to  that  broad  use  of 
the  term  "authority"  is  that  when  an  at- 
tempt is  made  to  base  the  fraud  rule  upon 
lack  of  authority  the  bank  can,  in  perhaps 
every  case,  avoid  liability  by  availing  it- 
self of  another  well-settled  rule,  as  stated  in 
Mott  Iron  Works  v.  Metropolitan  Bank, 
78  Wash.  294,  139  Pac.  36,  where  the  court 
held  that  "it  is  not  a  general  rule  of  law  . 
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expressly  waived,  we  first  consider  the  first, 
fifth,  and  sixth,  which  raise  the  questions 
whether  the  finding  of  the  master  that  the 
decree  of  the  probate  court  upon  the  sec- 
ond administrator's  account  was  conclusive 
as  to  the  amount  of  Baker's  embezzlement, 
and  his  rulings  that  the  plaintiff's  right  of 
recovery  was  not  affected  by  the  conduct  of 
the  surety  company,  or  defeated  by  the  fail- 
ure of  the  next  of  kin  of  Bird  to  discover 
his  misconduct  and  protect  the  estate,  and 
the  exclusion  of  evidence  offered  in  support 
of  these  alleged  defenses,  were  erroneous. 
The  surety  company  was  obliged  to  pay  the 
amount  fixed  by  the  probate  decree  until 
the  penal  sum  was  exhausted,  and  Baker 
having  filed  only  a  first  account  on  which 
no  action  was  tskken  by  the  court  until  after 


his  death,  the  decree  upon  the  second  pro- 
bate account  presented  by  the  administrator 
of  Baker's  estate  is  decisive  as  to  the 
amount  of  the  defalcation,  and  cannot  be 
collaterally  attacked  in  the  present  litiga- 
tion. Rev.  Laws,  chap.  162,  §  2;  Bennett 
V.  Pierce,  188  Mass.  186,  187,  74  N.  E.  360; 
Connors  v.  Cunard,  S.  S.  Co.  204  Mass.  310, 
322,  20  L.R.A.(N.S.)  171,  134  Am.  St  Rep. 
662,  90  N.  E.  601,  17  Ann.  Cas.  1051.  If 
it  had  not  paid,  the  plaintiff  could  have 
sued,  and  the  failure  of  the  next  of  kin  to 
ascertain  that  the  estate  was  being  misap- 
propriated would  not  have  defeated  the  suit. 
Oberlin  College  v.  Fowler,  10  Allen,  545; 
Hayes  v.  Hall,  188  Mass.  510,  514,  74  N.  E. 
935;  Choate  v.  Arrington,  116  Mass.  532, 
556. 


that  an  agent  having  general  authority  to 
indorse  checks  belonging  to  his  principal 
may  not  assign  title  of  such  check  to  him- 
self. Nor  is  it  a  general  rule  of  law  in 
such  a  case  that,  when  an  agent  does  indorse 
a  check  with  his  principal's  name  and  of- 
fers it  for  deposit  to  his  private  account 
in  a  bank,  that  the  bank  must  inquire  as 
to  his  authority  to  so  deposit  it  before  ac- 
cepting the  check,  on  the  pain  of  being 
liable  to  the  principal  for  the  proceeds  of 
the  check.  An  agent  having  general  author- 
ity to  indorse  checks  of  his  principal  must, 
of  necessity,  have  authority  to  direct  the 
disposition  of  the  proceeds  of  the  checks. 
His  authority  in  this  respect  can,  of  course, 
be  limited,  but,  in  the  absence  of  limitations 
known  to  the  person  receiving  checks  so 
indorsed,  such  person  has  the  right  to  as- 
sume that  the  agent's  powers  with  reference 
to  the  disposition  of  the  proceeds  of  the 
check  are  unlimited." 

In  Toronto  Club  v.  Imperial  Trust  Co.  25 
Ont.  L.  Rep.  330,  where  the  secretary  of  a 
club  was  found  to  have  been  given  general 
authority  to  indorse  checks  drawn  to  its 
order,  so  that  a  trust  company  that  had 
collected  many  checks  so  indorsed,  and 
placed  the  proceeds  in  his  personal  account, 
from  which  he  had  drawn  for  his  personal 
ase,  could  not  be  held  liable  on  the  ground 
that  the  checks  were  not  properly  indorsed, 
the  court  adopted  the  other  theory  and  held 
that,  under  the  peculiar  circumstances,  it 
had  made  itself  a  privy  to  the  fraud  and 
therefore  liable.  See  same  case  as  cited 
under  subd.  IV.  c,  infra. 

Cases  turning  upon  the  right  of  a  husband 
to  control  the  wife's  deposit  are  not  in- 
cluded in  this  note. 

II.  Where    banle   violates   deposit  con- 
tract. 

Assuming  that  a  bank  has  knowledge  of 
the  trust  character  of  a  fund,  tlie  relation 
of  debtor  and  creditor  exists  between  it  and 
the  cestui  que  trust  for  the  full  amount  of 
the  deposit,  and  it  is  not  relieved  of  its 
obligation  to  pay  the  debt  unless  it  has 
paid  out  the  monev  in  strict  compliance 
L.R.A.1916C. 


with  the  terms  of  the  deposit  contract.  The 
fiduciary's  agreements,  orders,  or  instruc- 
tions in  reference  to  the  fund  are,  if  he  acts 
in  his  individual  capacity,  simply  those  of 
a  stranger.  So  it  has  been  held  that  a 
bank  is  liable  for  the  amount  misappropri- 
ated by  the  fiduciary — 

— where  a  clerk  deposited  money,  taking 
a  deposit  certificate  payable  directly  to  his 
employer  "or  order  on  return  of  this  certi- 
ficate properly  indorsed,"  both  the  clerk 
and  the  employer  being  utter  strangers  to 
the  bank,  the  clerk  having  written  in  the 
bank's  signature  book  his  employer's  name, 
followed  bv  his  own,  thus:  "N.  Honig  by 
A.  Peyser,''  and  having  indorsed  the  certi- 
ficate in  the  manner  indicated  in  the  signa- 
ture book,  withdrew  the  money  thereon  and 
fled  before  the  employer  had  any  knowledge 
whatever  that  the  deposit  had  ever  been 
made,  Honig  v.  Pacific  Bank,  73  Cal.  464, 
15  Pac.  58; 

— where  the  bank  was  designated  by  the 
court  as  the  depository  of  a  fund  in  the 
hands  of  a  receiver,  the  order  of  court  pro- 
viding that  the  money  could  be  drawn  only 
upon  checks  by  the  receiver  as  such,  and 
countersigned  by  the  court,  and  the  bank 
paid  out  the  fund  to  the  receiver,  who  ap- 
propriated it  to  his  own  use,  without  the 
checks  having  been  countersigned  by  the 
court,  American  Nat.  Bank  v.  Fidefity  & 
D.  Co.  129  Ga.  126,  12  Ann.  Cas.  666; 

— where  a  bank  received  a  deposit,  issu- 
ing a  certificate  in  the  name  of  a  corpora- 
tion, and  afterward,  at  the  request  of  the 
treasurer,  and  without  notice  to  any  other 
oBicer  of  the  corporation,  transferred  the 
account  to  the  personal  account  of  the 
treasurer,  who  checked  upon  it  for  his  own 
benefit,  Cushman  v.  Illinois  Starch  Co.  79 
111.  281; 

— where  the  purchaser  of  property  from  a 
married  woman  deposited,  under  an  agree- 
ment with  hor  and  a  private  banker,  with 
the  latter,  a  part  of  tho  purchase  money  to 
lior  credit^  for  the  purpose  if  indemnifying 
the  purchaser  against  a  mortgage  of  a  third 
party  against  the  property,  the  banker, 
without  her  knowledge  or  consent,  entered 
the   deposit  as  that  of  her  husband,  and. 
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The  plaintiff,  if  he  preferred,  could  re- 
sort to  the  bond,  rather  than  litigate  the 
alleged  equitable  claims  now  presented 
against  the  defendant,  which,  if  fully  re- 
covered, would  have  been  insufficient  to  ex- 
onerate the  surety.  By  relying  on  the  bond 
he  did  not  waive  his  right  to  proceed  subse- 
quently against  the  defendant,  even  if  by 
agreement  between  them  the  expenses  of  the 
present  litigation  are  to  be  borne  by  the 
surety,  and  if  successful,  the  amount  recov- 
ered is  to  be  divided  in  certain  proportions 
for  its  benefit,  and  the  benefit  of  the  estate. 
O'Herron  v.  Gray,  168  Mass.  573,  40  L.R.A. 
498,  60  Am.  St.  Rep.  411,  47  N.  E.  429. 
Moreover,  the  surety  would  have  been  subro- 
gated to  the  excess,  after  the  difference  be- 
tween the  penalty    of    the    bond   and  the 


amount  of  the  probate  decree  with  the  costs 
of  recovery  had  been  satisfied  from  any  pro- 
ceeds recovered  from  the  defendant,  and 
could  have  enforced  this  right  by  suit. 
Johnson  v.  Bartlett,  17  Pick.  477;  Hart  v. 
Western  R.  Co.  13  Met.  99,  46  Am.  Dec. 
719;  Wall  V.  Mason,  102  Mass.  313,  316; 
Thayer  v.  Finncgan,  134  Mass.  62,  66,  45 
Am.  Rep.  285.  It  may  be  assumed  that  if 
the  next  of  kin  had  been  diligent  the  mis- 
conduct of  the  administrator  might  have 
been  discovered  earlier;  but  they  are  not 
shown  to  have  known  of  the  transactions  or 
been  possessed  of  any  information  which 
should  have  aroused  their  suspicion,  and 
their  inaction  by  failing  to  compel  the  ad- 
ministrator to  account,  or  to  inquire  as  to 
his   administration   of  the  estate,   did  not 


after  satisfying  the  mortgage  out  of  the 
fund,  applied  the  balance  to  a  debt  owed 
to  the  bank  by  the  husband  (This  decision 
does  not  turn  upon  the  fact  that  the  hus- 
band had  control  of  his  wife's  deposit  as  a 
fiduciary),  Robards  v.  Hamrick,  30  Ind. 
App.  134,  79  N.  E.  386; 

— where  the  deposit  was  in  the  joint 
names  of  two  trustees  as  such,  and  the 
bank  paid  out  the  money  on  a  check  signed 
by  but  one  trustee,  payable  to  a  creditor  of 
a  company  of  which  the  drawer  of  the  check 
was  sole  trustee,  in  payment  of  his  claim, 
even  though  the  name  of  the  other  trustee 
was  added  to  the  check  after  it  was  paid, 
in  such  manner  and  to  indicate  that  his 
name  had  been  signed  by  the  trustee  who 
drew  the  check  by  authority  of  the  absent 
trustee.  Swift  v.  Williams,  68  Md.  236,  11 
Atl.  835; 

— where  a  debt  due  to  an  estate  was  paid 
by  means  of  a  check  drawn  in  favor  of  the 
cashier  of  a  bank,  upon  which  check  the 
drawer'  placed  a  plain,  positive  order  that 
the  proceeds  were  to  be  deposited  in  the 
bank  to  the  credit  of  the  trustee  of  the 
estate  as  trustee,  but  the  bank  entered  the 
deposit  in  the  trustee's  pei%onal  account, 
&nd  the  trustee  drew  out  the  money  for 
h'is  own  use,  Duckett  v.  National  Mechanics' 
Bank,  86  Md.  400,  39  L.R.A.  84,  63  Am.  St. 
Kep.  513,  38  Atl.  083; 

—where  the  deposit  was  made  in  such 
manner  as  to  show  an  intention  on  the  part 
of  the  depositors,  who  were  husband  and 
wife,  that  the  interest  was  to  be  paid  to 
them  or  the  survivor  of  them,  and  after  the 
death  of  the  survivor  the  fund  was  to  go 
to  certain  designated  persons,  but  after 
the  death  of  the  husband  the  bank  paid  out 
part  of  the  corpus  of  the  fund  on  the 
checks  of  the  surviving  wife.  Baker  v. 
Baker,  123  Md.  32,  90  Atl.  776; 

— ^where  a  bank  permitted  the  guardian 
of  an  administratrix  to  receive  a  deposit, 
due  to  the  ward  in  her  representative  capa- 
city, there  being  no  debts  against  the  estate 
of  which  she  was  administratrix,  and  she 
being  the  only  heir,  the  guardian  having 
squandered  the  fund,  Ryan  v.  North  End 
Sav.  Bank,  168  Mass.  215,  46  N.  E.  620; 
L.R.A.1915C. 


— ^where  the  bank  paid  over  to  the  as- 
signeee  in  bankruptcy  of  one  who  was 
county  treasurer  money  belonging  to  the 
county,  deposited  with  it  in  the  name  of  the 
treasurer  with  the  word  "treasurer"  added 
to  his  name,  Schuyler  County  v.  Bank  of 
Havana,  5  Hun,  649,  affirmed  in  76  N,  Y. 
698; 

— ^where  a  deposit  was  made  in  the  name 
of  an  infant  by  her  special  guardian,  in 
conformity  to  an  order  of  court,  and  a 
certificate  was  issued  payable  to  the  infant, 
and  delivered  to  the  guardian;  later  the 
bank,  at  the  instance  of  the  guardian,  can- 
celed the  certificate  and  issued  a  new  one 
to  him  by  name  as  "special  guardian  of 
Lula  E.  Semcken,"  after  which  the  guardian 
checked  out  the  fund  to  his  own  use  (the 
original  certificate  was  in  strict  conformity 
to  the  order  of  court,  and  the  guardian  had 
no  authority  to  draw  the  money;  hence, 
when  the  bank  made  the  change,  it  violated 
the  contract  of  deposit;  although  it  did 
not  see  the  order  of  court,  it  was  held  that 
the  facts  within  its  knowledge  put  it  upon 
inquiry).  Walker  v.  State  Trust  Co.  40 
App.  Div.  55,  57  N.  Y.  Supp.  525; 

— ^where  the  bank  had  paid  out  money 
belonging  to  an  estate,  deposited  in  the 
name  of  the  executor,  with  the  word  "exe- 
cutor" added  to  his  name,  to  the  receiver 
in  bankruptcy  of  the  executor,  upon  the 
demand  of  the  receiver,  Scrantom  v.  Farm- 
ers' &  Mechanics'  Bank,  24  N.  Y.  424; 

— where  an  agent  with  authority  to  col- 
lect rents  for  his  principal  received  a  check 
in  payment  of  rent,  made  payable  to  the 
principal,  indorsed  the  same  to  himself  for 
deposit,  signing  the  principal's  name  as  well 
as  his  own,  and  indicating  the  fact  that 
the  principal  did  not  sign  personally,  de- 
posited the  check  to  his  own  personal  credit, 
and  later  checked  out  the  proceeds,  it  be- 
ing held  that  his  authority  to  collect  rent 
did  not  give  him  authority  to  indorse  the 
check,  Robinson  v.  Chemical  Nat.  Bank,  86 
N.  Y.  404; 

— where  a  check  upon  one  bank  was  made 
payable  to  another,  sent  to  the  latter  by 
the  agent  of  the  drawer,  who  caused  the 
bank   to  enter   the   deposit   in  the   agent's 
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mislead  the  defendant,  with  whom  they  sus- 
tained no  contractual  relations.  Stiff  t. 
Ashton,  156  Mass.  130,  29  N.  E.  203.  The 
agreement  of  indemnity  which  Baker  gave 
to  procure  the  contract  of  suretyship  having 
been  for  the  protecti(Mi  only  of  the  surety, 
its  failure  to  enforce  it  does  not  estop  the 
plaintiff  from  pursuing  the  defendant  if  a 
participator  in  the  administrator's  betrayal 
of  the  trust. 

But  if  these  exceptions  are  not  tenable, 
the  fourth,  seventh,  eighth,  and  ninth  ex- 
ceptions present  the  principal  questions  up- 
on which  the  defendant's  liability  depends. 
It  broadly  contends  that  the  master's  find- 
ings that  on  and  after  the  date  of  the  first 
overdraft,  which  was  paid  by  a  check  drawn 
on  the  estate's  account,  the  defendant,   if 


judged  from  the  point  of  view  of  a  reason- 
ably prudent  banker,  bad  knowledge  of  sucK 
facts  as  should  have  led  it  to  suspect 
that,  the  funds  of  the  estate  were  being 
wrongly  used,  were  unwarranted  either  in 
law  or  upon  the  evidence,  and  that  it  can- 
not be  held  for  any  part  of  the  moneys 
taken  by  the  administrator.  The  personal 
property  of  the  estate  was  held  by  him  in 
a  fiduciary  capacity,  and  the  source  and 
nature  of  the  respective  accounts  were  fully 
disclosed  by  the  contract.  Robins  v.  Hope, 
57  Cal.  493,  497;  Hayes  v.  Hall,  188  Mass. 
510,  511,  74  N.  E.  935;  J.  G.  Brill  Co.  \. 
Norton  &.  T.  Street  R.  Co.  189  Mass.  431,  2 
L.R.A.(N.S.)  525,  75  N.  E.  1090;  Quinn  v. 
Burton,  195  Mass.  277,  279,  81  K.  E.  257. 
And  in  the  discharge  of  their  several  du- 


name  as  trustee  for  the  drawer,  and  later 
checked  out  the  proceeds  and  appropriated 
the  money  to  his  own  use  (the  agent  had 
been  instructed  to  make  the  deposit  in  the 
name  of  the  principal;  it  was  held  that  the 
fact  that  the  check  was  made  payable  to 
the  bank,  and  not  to  the  agent,  was  suffi- 
cient to  inform  the  bank  that  the  drawer  did 
not  wish  the  deposit  to  be  made  in  the  name 
of  the  agent  in  any  capacity),  Sims  v. 
United  States  Trust  Co.  103  N.  Y.  472,  9 
N.  E.  605; 

— where  the  president  of  a  corporation, 
who  had  no  authority  to  draw  checks  upon 
its  funds  or  to  indorse  checks  payable 
to  it,  those  duties  having  been  assigned  to 
its  treasurer,  indorsed  checks  payable  to 
it,  had  the  bank  upon  which  they  were 
drawn  deposit  the  proceeds  to  his  personal 
account,  and  then  drew  out  the  money  for 
his  own  use,  Niagara  Woolen  Co.  v.  Pacific 
Bank,  141  App.  Div.  2d5,  120  N.  Y.  Supp. 
890; 

— Where  an  employee  had  authority  to 
stamp  a  special  indorsement  upon  checks 
payable  to  his  employer,  which  special  in- 
dorsement made  the  checks  payable  to  a 
particular  bank,  but  the  employee  had  no 
authority  to  indorse  in  any  other  way  or 
to  any  other  persons,  and  the  defendant, 
the  drawee  bank,  accepted  checks  indorsed 
as  per  authority,  but  instead  of  paying  the 
proceeds  to  the  indorsee,  entered  the  amount 
of  the  checks  as  credits  to  the  personal 
account  of  the  employee,  who  drew  checks 
against  the  account  and  used  all  the  fund 
as  his  own,  Deri  v.  Union  Bank,  65  Misc. 
631,  120  N.  Y.  Supp.  813; 

— where  the  bank  paid  the  deposit  be- 
longing to  one  who  had  been  adjudged  in- 
competent to  the  party  named  by  the 
court  as  the  committee  in  lunacy  before 
the  party  had  qualified  for  the  appointment 
by  filing  the  bond  required  by  the  order 
of  the  court,  upon  a  check  signed  by  such 
person  as  committee,  Thayer  v.  Erie  County 
Sav.  Bank,  160  App.  Div.  300,  145  N.  Y. 
Sup.   808; 

— where  money  belonging  to  W.  K.  was 
deposited  in  the  bank  by  V,  K.,  the  entry 
L.R.A.1915C. 


being  "in  account  with  W.  K.,  by  V.  K, 
Dr.,"  etc.,  and  drawn  out  by  \.  K.  on 
checks  signed,  "W.  K.  by  V.  K.,"  Kerr  v 
People's  Bank,  158  Pa.  305,  27  Atl.  963; 

— where  an  agent  who  had  no  authority 
to  draw  checks  upon  his  principal's  fund, 
but  had  authority  to  indorse  checks  in  the 
principal's  name,  where  they  were  made 
payable  to  the  principal,  indorsed  such  a 
check,  deposited  it  to  the  principal's  credit, 
and  was  permitted  by  the  bank  to  transfer 
the  amount  of  the  check  from  the  principal's 
account  to  his  own  account,  from  which  he 
drew  the  money  for  his  own  use  (this  waa 
held  to  be  equivalent  to  drawing  a  check 
upon  the  principal's  fund),  Mott  Iron 
Works  V.  Metropolitan  Bank,  78  Wash.  294, 
139  Pac.  36; 

— where  the  bank  paid  out  a  partnership 
fund  upon  checks  signed  by  and  in  the 
name  of  an  individual  partner  (but  it  was 
here  held  that  if  the  bank  could  show  that 
the  money  was  all  used  in  the  partnership 
business  for  the  benefit  of  the  firm,  it  would 
not  be  liable),  Coote  v.  Bank  of  United 
States,  3  Cranch,  C.  C.  60,  Fed.  Cae.  Ko. 
3,203; 

— where  the  president  of  a  corporation, 
who  had  no  authority  to  draw  checks  against 
its  deposit,  fraudulently  wrote  his  name  in 
the  signature  book,  showing  the  manner  in 
which  the  checks  were  to  be  signed,  and 
drew  checks  thereon  for  his  personal  bene- 
fit with  the  knowledge  on  the  part  of  the 
bank  that  he  did  not  have  the  authority 
(as  a  fact,  however,  it  was  here  found 
that  the  bank  did  not  have  the  knowledge, 
and  was  therefore  not  liable),  Fulton  Bank 
V.  New  York  i  S.  Canal  Co.  4  Paige,  127 ; 

— where  the  bank  paid  a  check  drawn  up- 
on the  trust  fund  by  one  other  than  the 
trustee  by  canceling  a  debt  owed  to  the 
bank  by  the  drawer  of  the  check,  who  was 
interested  in  the  estate,  but  had  no  author- 
ity to  draw  on  the  fund,  Bridgman  v.  Gill, 
24  Bcav.  302; 

— where  tlie  plaintiff  sent  money  to  the 
bank  for  deposit  to  account  of  "F.,  trustee,"' 
and  it  waa  credited  to  the  accotmt  of  "V.," 
who  drew  out  the  money  and  used  the  samp, 
F.  being  at  the  time  cashier  of  the  bank 


Digitized  by 


Google 


ALLEN  V.  PUBITAN  TRUST  CO. 


625 


ties,  -which  were  fully  detailed  by  the  mas- 
ter, the  ofBcers  and  agents  of  the  defendant 
were  charged  with  knowledge  of  the  scope 
and  effect  of  the  various  entries  relating 
to  the  deposit  as  shown  on  the  defendant's 
books.  Foster  v.  Essex  Bank,  17  Mass.  479, 
489,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  502; 
Elliott  V.  Worcester  Trust  Co.  189  Mass. 
542,  545,  75  N.  E.  944;  East  Hartford  t. 
American  Kat.  Bank,  49  Conn.  539;  Bundy 
T.  Monticello,  84  Ind.  110;  American  Exch. 
Kat.  Bank  v.  Loretta  Gold  ft  S.  Min.  Co. 
165  111.  103,  66  Am.  St.  Eep.  233,  46  N.  E. 
202;  Cutler  v.  American  Exch.  Nat.  Bulk, 
113  N.  Y.  693,  4  L.R-A.  328,  21  N.  E.  710; 
Duncan  v.  Jaudon,  15  Wall.  165,  21  L.  ed. 
142;  Bodenham  v.  Hoekyns,  2  DeG.  M.  ft 
6.  903,  21  L.  J.  Ch.  N.  S.  864,  16  Jur.  721; 


Pennell  v.  Deffell,  4  De  G.  M.  ft  G.  872,  1 
Eq.  Eep.  579,  23  L.  J.  Ch.  N.  S.  115,  18  Jur. 
273,  1  Week.  Rep.  499;  Bailey  v.  Finch,  L. 
R.  7  Q.  B.  34,  4  L.  J.  Q.  B.  N.  S.  83,  25  L. 
T.  N.  S.  871,  20  Week.  Rep.  294.  If  the 
primary  relation  was  that  of  debtor  and 
creditor,  nevertheless,  on  the  face  of  a  spe- 
cific contract  the  money  belonged  to  the 
estate,  and  the  defendant  must  be  held  to 
have  known  that  if  the  administrator  ap- 
propriated it  to  his  own  use,  the  appropria- 
tion would  be  a  breach  of  his  trust.  Shaw 
V.  Spencer,  100  Mass.  382,  97  Am.  Dec.  107, 
1  Am.  Rep.  115 ;  McCarthy  v.  Provident  Inst, 
for  Sav.  159  Mass.  527,  34  N.  E.  1073; 
O'Herron  v.  Gray,  168  Mass.  673,  40  L.R.A. 
498,  60  Am.  St.  Rep.  411,  47  N.  E.  429; 
Gerard  ▼.  McCormick,   130  N.  Y.  261,  14 


and  transacting  the  business  for  the  bank, 
Ihl  T.  Bank  of  St.  Joseph,  26  Mo.  App.  129. 

III.  Where  deposit  is  used  to  pay  fldu- 
data's  debt  to  the  hatik. 

The  broad  rule  that  misappropriated 
trust  funds  may  be  followed  and  recovered 
from  the  one  receiving  the  benefit  thereof 
without  value  is  frequently  applied  so  as 
to  hold  a  bank  liable  where  the  trust  funds 
have,  with  or  without  the  consent  of  the 
fiduciary,  gone  to  pay  a  debt  owed  by  the 
fiduciary  to  the  bank,  even  though  there 
may  have  been  no  technical  violation  of  the 
deposit  contract. 

The  question  of  the  bank's  liability  where 
it  appropriates  the  fund  to  the  payment  of 
the  fiduciary's  debt  without  knowledge  of 
the  trust  character  of  the  fund,  as  well  as 
what  constitutes  notice  that  the  fund  is  a 
trust  fund,  ia  covered  in  the  note  to  Shot- 
well  V.  Sioux  Falls  Sav.  Bank,  L.R.A.1916A, 
715,  and  notes  to  which  reference  is  there 
made.  In  the  present  note  knowledge  of 
the  fiduciary  character  of  the  fund  is  as- 
sumed, all  cases  where  the  bank  did  not 
have  such  knowledge  being  excluded. 

On  the  question  as  to  the  agent's  power 
to  use  property  of  his  principal  in  payment 
of  his  own  debt,  see  note  to  Gerard  t. 
McCormick,  14  L.R.A.  234. 

As  to  right  of  one  who  takes  commercial 
paper  of  a  corporation  in  payment  of,  or 
security  for,  an  individual  debt  of  an  of- 
ficer, see  note  to  Kenyon  Realty  Co.  v. 
National  Deposit  Bank,  31  L.R.A.(N.S.) 
169. 

Where  the  bank  applies  to  the  payment 
of  the  fiduciary's  individual  ir  '.ebtedness  to 
it,  either  with  or  without  the  consent  of 
the  fiduciary,  trust  funds  on  deposit,  it  is 
liable  and  must  replace  the  amount  so  ap- 
propriated. Central  Nat.  Bank  v.  Connecti- 
cut Mut,  L.  Ins.  Co.  104  U.  S.  54,  26  L. 
ed.  693;  Walker  v.  Manhattan  Bank,  25 
Fed.  247,  reversed  in  130  U.  S.  267,  32  L. 
ed.  959,  9  Sup.  Ct.  Rep.  519;  Union  Stock 
Yards  Nat.  Bank  v.  Moore,  25  C.  C.  A. 
150,  49  U.  S.  App.  153,  79  Fed.  705;  Sayre 
V.  Weil,  94  Ala.  466,  16  L.R.A.  644,  10  So. 
L.R.A.1915C. 


546  (but,  as  between  the  bank  and  the 
fiduciary,  the  agreement  is  valid ) ;  First 
Nat.  Bank  v.  Nelson,  106  Ala.  180,  16  So. 
707  (a  check  payable  to  the  principal  or 
bearer  applied  by  the  bank  to  pay  the  debt 
of  the  agent)  ;  East  Hartford  v.  American 
Nat.  Bank,  49  Conn.  539  (rule  applied 
where  a  town  treasurer  had  paid  to  the 
bank  out  of  the  town  fund,  town  notes 
given  to  the  Imnk  by  himself  as  treasurer, 
without  authority  to  do  so,  for  the  purpose 
of  covering  shortages  caused  by  his  own 
embezzlements,  the  bank  accepting  the  notes 
in  good  faith;  the  note*  were  held  to  repre- 
sent his  individual  indebtedness  to  the 
bank)  ;  Munnerlyn  v.  Augusta  Sav.  Bank,  94 
Ga.  356,  21  S.  E.  675  (the  rule  acknowl- 
edged but  not  applied  for  the  reason  that 
the  trustee  brought  the  action,  Joining  with 
him  the  cestui  que  trust,  and  the  suit  was 
regarded  as  having  been  brought  by  the 
trustee) ;  American  Trust  ft  Bkg.  Co.  v. 
Boone,  102  Ga.  202,  40  L.R.A.  250,  66  Am. 
St.  Rep.  167,  29  S.  E.  182;  State  Nat.  Bank 
v."  Payne,  56  111.  App.  147;  Bundy  v.  Monti- 
cello,  84  Ind.  119;  Robards  v.  Hamrick,  39 
Ind.  App.  134,  79  N.  E.  386;  Washbon  v. 
Linscott  State  Bank,  87  Kan.  698,  125  Pac. 
17  (bank  aided  the  treasurer  of  a  lodge 
to  conceal  his  defalcations;  permitted  and 
paid  overdrafts  on  the  fund,  and  when  his 
accounts  were  to  be  audited  issued  to  him 
a  deposit  certificate  for  the  shortage,  pay- 
able to  the  lodge,  and  took  from  him  notes 
as  collateral  for  the  return  of  the  certifi- 
cate; after  the  audit  the  certificate  was 
returned  and  canceled,  the  collateral  re- 
turned to  him,  and  the  shortage  reappeared ; 
the  court  held  that  a  loan  had  been  made 
to  him  personally  upon  the  collateral,  and 
that  he  paid  it  out  of  the  lodge's  fund  by 
permitting  the  bank  to  cancel  its  deposit 
certificate)  ;  Tough  v.  Citizens'  State  Bank, 
89  Kan.  683,  132  Pac.  174  (the  principal 
not  applied,  as  the  bank  had  no  knowledge 
that  the  deposit  was  a  trust  fund)  ; 
Farmers'  ft  T.  Bank  v.  Fidelity  ft  D.  Co. 
108  Ky.  384,  66  S.  W.  671  (funds  appro- 
priated were  used  to  pay  a  note  given  by  the 
trustee  without  authority,  in  the  name  of 
the  estate;   so  that  the  debt  paid  was  re- 
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L.R^.  234.  29  N.  E.  115;  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  26  L.  ed.  693.  The  money  due  to 
the  defendant  for  overdrafts  was  paid  with 
its  Icnowledge  and  consent  by  checks  drawn 
on  the  administrator's  account,  which  were 
in  excess  of  the  debt,  and  were  correspond- 
ingly credited  in  his  private  account.  If, 
as  the  defendant  urges,  the  legal  title  to  the 
personal  property  of  the  estate  was  in  the 
administrator,  the  beneficial  interest  was  in 
the  next  of  kin  of  the  intestate,  who  not 
only  could  demand,  but  could  enforce,  an 
accounting.  Rev.  Laws,  chap.  150;  Bard  v. 
Wood,  3  Met.  74;  Choate  v.  Jacobs,  136 
Mass.  297 ;  Silsby  t.  Young,  3  Cranch,  249, 
2  L.  ed.  429.  And  the  nature  of  the  fund 
was  not  changed  by  its  having  been  divert- 


ed, and  placed  to  the  personal  credit  of  the 
administrator.  Morrill  v.  Raymond,  28 
Kan.  415,  42  Am.  Rep.  167;  Central  Xat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co.  104 
U.  S.  54,  26  L.  ed.  693;  Union  Stock  Yards 
Nat.  Bank  v.  Gillespie,  137  U.  S.  411,  34  L. 
ed.  724,  11  Sup.  Ct.  Rep.  118;  Bailey  v. 
Finch,  L.  R.  7  Q.  B.  34,  41  L.  J.  Q.  B.  N. 
S.  83,  25  L.  T.  N.  S.  871,  20  Week.  Kep.  294. 
It  is  not  a  sufficient  answer,  that  if  in- 
quiry had  been  made,  doubtless  the  admin- 
istrator might  have  given  an  explanation 
which  would  have  appeared  to  be  reason- 
able. Having  notice  of  the  trust,  the  de- 
fendant was  dealing  with  trust  funds,  and 
was  bound  by  the  information  which  it 
could  have  obtained  if  an  inquiry  had  been 
pushed  until  the  truth  had  been  ascertained. 


garded  as  his  personal  debt) ;  First  Nat. 
Bank  v.  Greene,  —  Ky.  — ,  114  S.  W.  322 
(deposit  entered  to  credit  of  personal 
account  of  the  guardian,  although  bank 
was  instructed  to  pass  it  to  a  separate  ac- 
count) ;  First  Nat.  Bank  v.  Eastern  Trust 
A,  Bkg.  Co.  108  Me.  79,  79  Atl.  4  (money 
was  deposited  in  the  name  of  the  fiduciary, 
h\it  the  real  owner  had  notified  the  bank 
of  his  ownership,  and  explained  his  title) ; 
First  Denton  Nat.  Bank  v.  Kenney,  116  Md. 
24,  81  Atl.  227,  Ann.  Cas.  1913B,  1337 
(principle  not  applied  because  bank  had  no 
knowledge  of  the  trust  character  of  the 
fund)  ;  Loring  v.  Brodie,  134  Mass.  463 
(funds  appropriated  to  payment  of  notes 
which  trustee,  without  authority,  had  given 
in  name  of  estate,  and  the  proceeds  of 
which  he  appropriated  to  his  own  use) ; 
Burtnett  v.  First  Nat.  Bank.  38  Mich.  630; 
State  Bank  v.  McCabe,  135  Mich.  479,  98 
N.  W.  20  (principle  stated,  but  not  ap- 
plied) ;  McStay  Supply  Co.  v.  Stoddard,  35 
Nev.  284,  132  Pac.  545  (agent  deposited 
principal's  money  in  his  personal  account, 
but  bank  had  knowledge  as  to  the  true 
owner) ;  Armour-Cudahy  Packing  Co.  v. 
First  Nat.  Bank,  69  Miss.  705, 11  So.  29  (ap- 
plied to  payment  of  personal  overdrafts)  ; 
Johnson  v.  Payne  &  W.  Bank,  56  Mo.  App. 
257  (even  if  the  court  has  made  an  allow- 
ance to  the  guardian  from  the  estate  of 
the  ward,  the  bank  cannot  appropriate  the 
amount  of  the  allowance  to  the  payment  of 
the  guardian's  debt  to  it  if,  on  the  whole, 
the  guardian  is  indebted  to  the  ward)  ; 
Clark  v.  First  Nat.  Bank,  57  Mo.  App.  277; 
Ward  v.  City  Trust  Co.  192  N.  Y.  61;  Bank 
of  Greensboro  v.  Clapp,  76  N.  C.  482; 
Emerado  Farmers'  Elevator  Co.  v.  Farmers' 
Bank,  20  N.  D.  270,  29  L.R.A(N.S.)  567, 
127  N.  W.  522;  Fidelity  &  D.  Co.  v.  Rankin, 
33  Okla.  7,  124  Pac.  71;  Walters  Nat.  Bank 
v.  Bantock,  post,  .3-31;  First  Nat.  Bank  v. 
Peisert.  2  Penny  p.  277;  Pittsburg  v.  First 
Nat.  Bank,  230  Pa.  176,  79  Atl.  400; 
Custer  County  v.  Walker,  10  S.  D.  594, 
74  N.  W.  1040  (applied  to  payment  of 
personal  note  of  treasurer,  proceeds  of 
which  had  been  deposited  to  make  good 
prior  default) ;  Anderson  v.  Walker,  93 
L.K.A.1915C. 


Tex.  119,  53  S.  W.  821  (substantially 
same  situation  as  in  preceding  case)  ; 
Interstate  Nat.  Bank  v.  Claxton,  97  Tex. 
569,  65  L.R.A.  820,  104  Ara.  St.  Rep.  885, 
80  S.  W.  604;  Bovle  v. 'Northwestern  Nat. 
Bank,  125  Wis.  498'  1  L.R.A.  (N.S.)  1110,  110 
Am.  St.  Rep.  851,  103  N.  W.  1123,  104  N. 
W.  907;  Commercial  &  Agri.  Bank  v.  .Tones, 
18  Tex.  811;  Anderson  v.  Walker,  93  Tex. 
119,  53  S.  W.  821;  United  States  Fidelity 
&  G.  Co.  v.  Adoue,  104  Tex.  379,  37  L.R.A. 
(N.S.)  409,  137  S.  W.  648,  138  8.  W.  383, 
Ann.  Cas.  1914B,  667  (bank  had  issued  a 
certificate  of  deposit  in  the  name  of  the 
estate,  for  which  the  guardian  deposited 
his  own  personal  securities,  thus  replacing 
funds  he  had  already  embezzled  from  the 
estate;  after  the  certificate  had  served  the 
purpose  of  concealing  the  shortage,  the  bank 
canceled  it  and  returned  the  securities  to 
the  guardian) ;  Miller  v.  Hobdy,  —  Tex. 
Civ.  App.  — ,  169  S.  W.  96;  Bradfield  v. 
Bank  of  Ottawa,  19  Ont.  Week.  Rep.  671 
(cashier,  who  was  acting  as  confidential 
adviser  of  an  executrix,  persuaded  her  to 
lend  the  trust  money  to  an  insolvent 
debtor  of  the  bank) ;  Ex  parte  Kingston, 
L.  R.  6  Ch.  632,  40  L.  J.  Bankr.  N.  S. 
91,  25  L.  T.  N.  S.  260,  19  Week.  Rep. 
910;  Foxton  V.  Manchester  &  L.  Dist. 
Bkg.  Co.  44  L.  T.  N.  S.  406;  Pannell  v. 
Hurley,  2  Colly.  Ch.  Cas.  241  (the  trust 
account  was  drawn  upon  by  the  trustee, 
and  placed  to  his  personal  account,  which 
was  overdrawn  at  the  time) ;  Bodenham  t. 
Hoskvns,  2  De  G.  M.  &  G.  903,  21  L.  J. 
Ch.  N.  S.  864,  16  Jur.  721, 

IV.  Where  harih  Intows  or  ia  chargeable 
iDitfc  lenovoledge  of  fraud. 

a.  In  general. 

That  the  bank  had  knowledge  of  the 
trust  character  of  the  fund  is  here  assumed, 
so  that  cases  where  the  bank  was  held  to  be 
not  liable  because  of  a  lack  of  knowUnl'.e  of 
the  trust  character  of  the  fund  are  not  in- 
cluded. Cases  like  Frazier  v.  Erie  Bank, 
8  Watts  &  S.  18,  and  First  Nat.  Bank  v. 
Bache,  71  Pa.   213,  where  a  person  other 
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Shaw  V.  Spencer,  100  Mass.  382,  380,  391, 
97  Am.  Dec.  107,  1  Am.  Rep.  115;  Loring 
v.  Brodie,  134  Mass.  453,  459;  Ex  parte 
Kingston,  L.  R.  6  Ch.  632,  40  L.  J.  Bankr. 
K.  S.  91,  25  L.  T.  K.  S.  250,  19  Week.  Rep. 
910.  The  transformation  of  the  account  in 
the  manner  adopted  was  furthermore  a  vol- 
untary participation  on  the  part  of  the  de- 
fendant with  an  agreement  to  credit  and 
pay  the  amount  of  the  excess  to  Baker  in- 
dividually. The  defendant  places  much  re- 
liance upon  the  case  of  Gray  v.  Johnston, 
L.  R.  3  H.  L.  1,  18  Week.  Rep.  842,  where 
a  single  check  on  the  funds  of  the  estate 
having  been  drawn  by  the  executrix,  not  to 
her  individual  order,  but  to  the  order  of  the 
firm  to  whose  membership  she  succeeded  on 
the  death  of  her  husband,  the  defendant  was 


held  not  to  be  responsible  for  the  misap- 
propriation, as  it  might  well  have  been 
assumed  by  the  bank  tliat  the  check  was 
properly  given  in  settlement  of  the  accounts 
between  the  partnership  and  her  husband's 
estate.  The  decision  in  Fillcbrown  t.  Hay- 
ward,  190  Mass.  472,  77  N.  E.  45,  rests  upon 
the  ground  that  the  defendant  received  the 
checks  of  the  treasurer  drawn  on  funds  of 
the  corporation  in  payment  of  his  in- 
dividual debts  in  good  faith,  and  without 
any  actual  knowledge  or  information  which 
should  have  put  her  upon  inquiry  as  to  the 
source  from  which  he  obtained  the  sums 
sent  her.  So  also  in  Batcbelder  v.  Central 
Nat.  Bank,  188  Mass.  25,  73  N.  E.  1024,  the 
single  justice  found  that  the  bank  had  no 
reason  to  believe  that  the  trustee,  who  de- 


than  the  depositor  claims  the  deposit,  and 
notifies  the  bank  that  the  depositor  was  his 
agent,  etc.,  are  not  included  in  the  present 
note.  See  note  to  Jaselli  v.  Rigga  Nat. 
Bank,  31  L.R.A.(N.S.)  763,  as  to  one  phase 
of  the  question  involved  in  cases  of  this 
class;  and  as  to  the  effect  of  deposit  by  un- 
authorized person  to  credit  of  owner  of  the 
fund,  see  note  to  Fatek  v.  Patek,  35  L.RA. 
(N.S.)  461. 

Even  though  there  was  no  technical  vio- 
lation of  the  deposit  contract  and  the  fund 
was  not  appropriated  to  the  payment  of  the 
bank's  claims  against  the  fiduciary  as  an 
individual,  a  bank  is  liable  to  make  good 
the  amount  that  a  fiduciary  has  misap- 
propriated, if,  knowing  that  the  fund  was 
being  or  about  to  be  misappropriated,  it 
acted  in  such  manner  as  to  enable  the 
fiduciary  to  misappropriate  the  fund,  its  ac- 
tion being  such  as  to  make  it  a  privy  to 
the  fraud.  The  courts  appear  to  be  unani- 
mous in  support  of  this  general  principle. 
But  it  will  be  seen,  infra,  that  they  are  not 
in  complete  harmony  as  to  what  particular 
actions  on  the  part  of  the  bank  will  make 
it  a  participant  in  the  fraud.  There  is  also 
some  dissension  both  upon  the  question  of 
what  constitutes  a  misappropriation,  and 
of  what  constitutes  notice  to  the  bank  of 
an  intended  misappropriation. 

The  question  as  to  whether  the  rule  here 
ander  discussion  is  applicable  where  the 
bank  has  derived  no  benefit  from  the  fund 
has  been  discussed  by  the  courts.  But  the 
discussion  in  most  cases  appears  to  be  con- 
fined to  "benefits"  such  as  the  bank  would 
derive  by  appropriating  the  fund  to  the 
payment  of  some  debt  due  to  the  bank,  not 
properly  payable  out  of  the  fund.  Such  was 
the  case  in  Lowndes  v.  City  Nat.  Bank,  82 
Conn.  8,  22  L.R.A.(N.S.)  408,  72  Atl.  150, 
•where  the  cashier  of  the  bank,  who  was 
also  the  fiduciary,  paid  drafts,  etc.,  of  a 
corporation  of  which  he  was  manager,  out 
of  the  trust  fund,  the  drafts,  etc.,  never 
having  been  entered  against  the  corpora- 
tion's account,  although  they  had  been  paid 
by  the  bank.  The  court  held  that  there 
was  sufficient  benefit  to  the  bank,  or  that 
it  would  be  liable  independently  of  the 
X,.R.A.1915C. 


question  of  benefits.  So,  in  Newburvport 
V.  First  Nat.  Bank,  216  Mass.  304,  103  N. 
£.  782,  it  is  held  that  a  bank  having  no  pe- 
cuniary interest  in  the  transaction  is  not 
liable  where  it  pays  out  money  on  deposit 
on  the  fraudulent  order  of  the  person  who, 
by  the  terms  of  the  deposit,  had  a  right  to 
m'aw  on  the  account,  unless  it  is  a  privy 
to  the  fiduciary's  fraud,  and  the  court  de- 
clares that  this  is  the  holding  in  Allen 
V.  PuBiTAN  Trust  Co.  Practically  all  of 
the  cases  disclose  the  fact  that  being  privy 
to  the  fraud  constitutes  an  independent 
ground  for  the  decision.  There  are,  how- 
ever, some  cases  in  which  "benefits"  accrue 
to  the  depositary  other  than  those  derived 
from  the  receipt  of  the  fund  in  payment 
of  a  debt  to  it.  Such  is  the  case  in  Toronto 
Club  V.  Imperial  Trust  Co.  26  Ont.  L.  Rep. 
330,  where  the  court  referred  to  the  fact 
that  the  defendant  was  not  an  ordinary 
bank,  but  a  trust  company  that  received  all 
interest  above  4  per  cent  on  the  time  de- 
posit, making  the  defendant  a  participator 
in  the  profits  of  the  transaction.  But  this 
fact  was  not  referred  to  as  one  necessary 
to  the  liability  of  a  bank  in  all  cases,  but 
as  a  circumstance  by  reason  of  which  it 
would  be  required  to  maintain  a  higher  de- 
gree of  care  than  it  would  if  it  derived  no 
benefit  from  the  transaction.  The  conclu- 
sion is  that  the  rule  here  stated  may  be 
applied  where  the  bank  receives  no  benefit 
from  the  transaction,  but  where  it  does  re- 
ceive benefits,  it  must  exercise  a  greater 
degree  of  care  if  it  would  avoid  liability. 
This  rule  as  to  benefits  was  clearly  stated 
by  the  lord  chancellor  in  Gray  v.  Johnston, 
L.  R.  3  H.  L.  1,  as  follows:  "In  order  to 
hold  a  banker  justified  in  refusing  to  pay 
a  demand  of  his  customer,  the  customer  be- 
ing an  executor,  and  drawing  a  cheque  as 
an  executor,  there  must,  in  the  first  place, 
be  some  misapplication,  some  breach  of 
trust,  intended  by  the  executor,  and  there 
must,  in  the  second  place,  as  was  said  by 
Sir  John  Leach,  in  the  well-known  case  of 
Keane  v.  Robarts,  4  Madd.  Ch.  357,  20  Re- 
vised Rep.  306,  be  proof  that  the  bankers 
are  privy  to  the  intent  to  make  this  mis- 
application of  the  trust  funds.    And  to  that 
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posited  the  check  in  his  individual  account, 
which  was  payable  to  his  own  order  as  trus- 
tee, was  acting  dishonestly,  while  in  New- 
buryport  v.  Spear,  204  Mass.  146,  134  Am. 
St.  Rep.  652,  90  N.  E.  522,  the  city  treasurer 
having  paid  his  own  debt  by  a  check  drawn 
against  the  city's  funds,  it  was  said  that 
"in  the  absence  of  suspicious  circumstances 
the  bank  had  no  duty  to  concern  itself  with 
that  subject." 

In  the  present  case,  however,  during  a 
period  from  January  25,  1902,  to  December 
23,  1902,  there  were  numerous  checks  differ- 
ing in  amount,  but  each  of  the  same  general 
tenor  and  fraudulent  nature,  and  two  dis- 
tinct accounts  plainly  indicating  the  differ- 
ent capacities  in  which  Baker  transacted 
business  with  the  defendant.    The  payments 


to  itself,  with  the  accompanying  transfers 
from  the  estate's  account  to  his  private  ac- 
count, could  not  have  been  accomplished 
without  the  active  instrumentality  of  the 
defendant.  If  the  doctrine  of  constructive 
notice  has  no  application  where  there  is  no 
duty  of  inquiry  resting  upon  the  banker,  the 
fifth  and  si.xth  general  findings  establish 
the  fact  that  the  unlawful  transfers  were 
made  under  such  conditions  that  the  defend- 
ant was  charged  with  knowledge  of  the  ir- 
regularities. Kennedy  v.  Green,  3  Myl.  & 
K.  699,  21  Eng.  Rul.  Gas.  820;  Wood  v. 
Carpenter,  101  U.  S.  136,  25  L.  ed.  807. 
The  findings,  having  been  amply  warranted 
by  the  master's  statement  of  the  evidence, 
are  decisive  as  to  the  defendant's  knowledge, 
as  well  as  of  its  participation,  for  which  it 


I  think  I  may  safely  add,  that  if  it  be  shown 
that  any  personal  benefit  to  the  bankers 
themselves  is  designed  or  stipulated  for, 
that  circumstance,  above  all  others,  will 
most  readily  establish  the  fact  that  the 
bankers  are  in  privity  with  the  breach  of 
trust  which  is  about  to  be  committed." 
But  the  court  in  this  case  was  speaking  of 
a  benefit  such  as  would  be  derived  by  the 
bank  if  it  appropriated  the  fund  to  the  pay- 
ment of  its  claim  against  the  fiduciary. 
And,  as  noted  under  subd.  I.  supra,  there 
is  some  confusion  as  to  the  ground  upon 
which  particular  cases  are  properly  based. 
Cases  where  there  was  clearly  a  violation 
of  the  deposit  contract,  or  where  the  fund 
was  taken  to  pay  the  fiduciary's  debt  to  the 
bank,  are  not  included  here  even  though  the 
court  may  have  discussed  the  principle  un- 
derlying the  cases  here  cited.  Only  cases 
that  could  not  be  based  upon  the  grounds 
discussed  in  subds.  II.  and  III.  supra,  are 
here  included. 

b.  Where  fiavuHary  was  also  an  officer 
of  the  hank. 

On  the  ground  that  the  bank  by  its  ac- 
tions made  itself  a  party  to  the  fraud,  it 
has  been  held  that  it  is  liable  to  replace  the 
misappropriated  funds — 

— ^where  the  administrator  of  an  estate, 
who  was  also  cashier  of  the  bank,  drew  a 
check  upon  the  account  of  the  estate,  which 
check  was  used  to  pay  overdrafts  against 
the  account  of  a  corporation  of  which  the 
cashier  was  manager,  which  overdrafts  had 
as  yet  neither  been  paid  by  the  bank  nor 
charged  to  the  corporation's  account,  Lown- 
des V.  City  Nat.  Bank,  82  Conn.  8,  22  L.R.A. 
(N.S.)   408,  72  Atl.  150; 

— where  the  fiduciary,  who  was  also  cash- 
ier of  the  bank,  drew  checks  against  a  spe- 
cial personal  account,  in  favor  of  one  who 
was  connected  with  a  corporation  of  which 
the  cashier  was  manager,  certified  them  pay- 
able at  another  bank,  at  a  time  when  there 
were  not  sufficient  funds  in  his  special  ac- 
count to  pay  them,  and  later  transferred 
sufficient  trust  funds  to  his  special  account 
to  meet  the  certified  checks,  the  transfer 
L.R.A.1915C. 


being  accomplished  by  checks  regularly 
drawn  upon  the  trust  fund,  payable  to  him- 
self personally,  and  properly  indorsed  by 
him,   Ibid.; 

— where  the  fiduciary,  who  was  also  cash- 
ier of  the  bank,  drew  a  check  upon  the  trust 
account  in  favor  of  another  bank,  presented 
it  to  the  drawee  bank  and  obtained  a  de- 
posit certificate  therefor,  which  certificate 
he  indorsed  and  deposited  with  his  own  bank 
in  a  personal  account,  and  later  checked  it 
out  for  his  own  uses,  Ibid.; 

— where  the  money  was  given  to  the 
president  of  the  bank  to  deposit  for  the 
owner,  but  was  deposited  in  the  name  of 
the  president  as  attorney  for  the  owner, 
and  afterwards  it  was  paid  out  to  the  use 
of  the  president  on  his  check,  after  which 
he  absconded.  Smith  v.  Anderson,  67  Hun, 
72,  10  N.  Y.  Supp.  278; 

— ^where  a  draft  payable  to  a  bank  was 
mailed  to  its  president,  for  the  purpose  of 
paying  for  stock  of  the  bank  which  was 
supposed  to  be  about  ready  for  issue,  in- 
dorsed by  the  bank,  collected  by  it,  and 
the  proceeds  entered  as  a  deposit  in  the 
name  of  its  president  as  trustee,  who  drew 
out  the  money  on  his  check  as  such  trus- 
tee, and  used  it  for  his  own  use.  First  State 
Bank  v.  Shannon,  —  Tex.  Civ.  App.  — ,  169 
S.  W.  398. 

o.  Where  the"bank  permtta  the  deposit 
of  trust  funds  in  the  personal  ac- 
count of  the  fiduciary. 

It  has  been  held  that  if  the  bank  permits 
the  deposit  of  the  trust  fund,  knowing  it  to 
be  such,  in  the  personal  account  of  the 
fiduciary,  it  is  liable  for  his  misappropria- 
tion on  the  theory  that  it  is  privy  to  the 
fraud.  (This  holding  is  based  either  upon 
the  theory  that  such  deposit  is,  in  and  of 
itself,  a  misappropriation,  or  upon  the 
theory  that  the  act  is  sufficient  notice  to 
the  bank  of  the  fact  that  the  fiduciary  in- 
tends to  misappropriate  the  fund);  Havana 
C.  R.  Co.  V.  Central  Trust  Co.  L.R.A.  1915B, 
715,  123  C.  C.  A.  72,  204  Fed.  546,  writ  of 
certiorari  denied  in  234  U.  S.  765,  58  L.  ed. 
1578,   34   Sup.   Ct.   Rep.   673    (an   indirect 
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must  be  held  accountable.  School  Dist.  t. 
First  Nat.  Bank,  102  Mass.  174,  176; 
Merchants'  Kat.  Bank  t.  Haverhill  Iron 
Works,  159  Mass.  168,  34  N.  E.  93;  Na- 
tional Revere  Bank  t.  Morse,  163  Mass.  383, 
385,  40  N.  E.  180;  J.  Regester's  Sons  Co.  v. 
Reed,  185  Mass.  226,  227,  70  N.  E.  53. 

The  principle  governing  the  defendant's 
liability  is  that  a  banker  who  knows  that 
a  fund  on  deposit  with  him  is  a  trust  fund 
cannot  appropriate  that  fund  for  his  private 
benefit,  or,  where  charged  with  notice  of  the 
conversion,  join  in  assisting  others  to  ap- 
propriate it  for  their  private  benefit,  with- 
out being  liable  to  refund  the  money  if  the 
appropriation  is  a  breach  of  the  trust. 
Shaw  T.  Spencer,  100  Mass.  382,  97  Am. 
Dec.  107,  1  Am.  Rep.  115;  Fisher  v.  Brown, 


104  Mass.  259,  261,  6  Am.  Rep.  236 ;  Ameri- 
can Exch.  Nat.  Bank  v.  Loretta  Gold  &  S. 
Min.  Co.  165  111.  103,  56  Am.  St.  Rep.  233, 
46  N.  E.  202;  American  Nat.  Bank  v.  Fidel- 
ity &  D.  Co.  129  Ga.  126,  68  S.  E.  867,  12 
Ann.  Gas.  666;  Swift  v.  Williams,  68  Md. 
236,  11  Atl.  835;  Duckett  t.  National 
Mechanics'  Bank,  86  Md.  400,  39  L.R.A.  84, 
63  Am.  St.  Rep.  613,  38  Atl.  983;  Bank  of 
Greensboro  v.  Clapp,  76  N.  0.  482;  Ihl  v. 
Bank  of  St.  Joseph,  26  Mo.  App.  129,  141; 
Commercial  &  Agri.  Bank  v.  Jones,  18  Tex. 
811 ;  East  Hartford  v.  American  Nat.  Bank, 
49  Conn.  539;  Bundy  v.  Monticello,  84  Ind. 
119;  Ward  v.  City  Trust  Co.  192  N.  Y.  61, 
84  N.  E.  585;  Farmers'  Loan  &  T.  Co.  v. 
Fidelity  Trust  Co.  30  C.  C.  A.  247,  56  U.  S. 
App.  729,  86  Fed.  541;  Central  Nat.  Bank  v. 


holding;  see  same  case,  as  cited  under  subd. 
I.  supra,  showing  that  the  holding  would 
be  based  upon  the  theory  that  the  fiduciary 
did  not  have  authority);  Harris  &  Co.  v. 
Chipman,  84  C.  C.  A.  429,  166  Fed.  929  (an 
indirect  holding  where  actual  notice  of 
fraud  was  alleged);  Farmers'  Loan  &  T. 
Co.  v.  Fidelity  Trust  Co.  30  C.  C.  A.  247, 
86  Fed.  641,  56  U.  S.  App.  729  (the  fact 
that  agent  asked  for  certificate  of  deposit 
in  his  own  name  of  funds  which  the  bank 
knew  belonged  to  the  principal  was  held  to 
be  notice  to  the  bank  that  the  agent  in- 
tended to  misappropriate  the  fund) ;  Bank 
of  Hickory  v.  McPhcrson,  102  Miss.  862, 
.'>0  So.  934  (here  a  check  payable  to  "G.  B. 
II.,  Commissioner,"  was  properly  indorsed 
and  deposited  in  his  personal  account,  from 
which  it  was  drawn  for  the  use  of  6.  B. 
H.  personally) ;  United  States  Fidelity  & 
G.  Co.  V.  People's  Bank,  127  Tenn.  720, 
157  S.  W.  414  (this  decision  is  based  upon 
the  theory  that  such  an  entry  of  a  trust 
fund  is,  in  and  of  itself,  a  conversion  of  the 
fund);  United  States  Fidelity  &  G.  Co.  v. 
Adoue,  104  Tex.  379,  37  L.RAl.(N.S.)  409, 
137  S.  W.  648,  138  S.  W.  383,  Ann.  Cas. 
1914B,  667.  There  are  several  cases  some- 
times erroneously  cited  to  this  proposition 
that  have  been  cited  under  subd.  11.  supra. 
They  are  not  in  point  here  for  the  reason 
that  the  entry  of  the  deposit  in  the  per- 
sonal account  of  the  fiduciary  constituted  a 
violation  of  the  deposit  contract,  or  of  posi- 
tive instructions  to  enter  it  in  another  form, 
Duckett  V.  National  Mechanics'  Bank  (see 
citation  under  subd.  II.  supra)  is  perhaps 
most  frequently  cited  erroneously. 

And  it  has  been  held  that  a  bank  is  lia- 
ble where  a  deposit  for  the  special  busi- 
ness of  and  belonging  to  a  copartnership 
firm  was  transferred  to  the  personal  account 
of  one  of  the  members  of  the  firm,  by  means 
of  checks  drawn  by  him,  and  then  checked 
out  by  him  and  used  in  his  own  private 
business,  the  bank  knowing  that  he  was 
using  the  firm's  money  in  stock  specula- 
tions, and  making  no  mquiry  of  the  other 
members  of  the  firm  regarding  his  right  to 
do  so.     Billings  v.  Meigs,  53  Barb.  272. 

Also  the  bank  has  been  held  liable  where  ' 
L.R.A.1915C. 


it  paid  without  question  checks  on  a  prin- 
cipal's fund,  drawn  by  the  agent,  and  the 
bank  had  notice  that  the  proceeds  were 
being  used  by  him  in  speculating  in  cotton 
futures,  and  that  the  sole  purpose  of  the 
fund  was  to  enable  the  agent  to  pay  for 
spot  cotton  purchased  by  lum  for  his  prin- 
cipal. Miller  v.  Hobdy,  —  Tex.  Civ.  App. 
— ,  159  S.  W.  96. 

In  Toronto  Club  v.  Imperial  Trust  Co. 
25  Ont.  L.  Rep.  330,  a  trust  company  that 
received  and  placed  to  the  credit  of  the  time 
deposit  of  the  secretary  of  a  club  the  pro- 
ceeds of  numerous  checks  drawn  by  mem- 
bers of  the  club,  payable  to  the  club,  and 
authoritatively  indorsed  by  the  secretary, 
was  held  liable  to  the  club  for  the  amount 
that  the  secretary  had  withdrawn  from  the 
deposit  for  his  own  use.  But  in  this  case 
the  court  pointed  out  that  the  defendant 
was  a  participator  in  the  benefits  of  the 
transaction,  also  that  there  was  a  great 
number  of  the  checks.  On  the  latter  point 
the  court  said:  "And,  while  one  or  more 
of  the  plaintiffs  checks  might  have  passed 
with  impunity,  it  seems  to  me  quite  impos- 
sible so  to  regard  the  large  and  almost  con- 
tinuous stream  of  them  received  in  such  a 
short  space  of  time,  without  inquiry  from 
Harbottle  himself  even,  so  far  as  appears, 
as  to  how  he  daimed  to  have  become  en- 
titled to  deal  with  them  as  his  own." 

But  the  weight  of  authority  supports  the 
proposition  that  the  mere  act  of  entering 
trust  funds  in  the  personal  account  of  the 
fiduciary,  knowing  them  to  be  trust  funds, 
will  not  make  the  bank  liable  for  the 
fiduciary's  later  misappropriation  thereof. 
United  States  Fidelity  &  G.  Co.  v.  First 
Nat.  Bank,  18  Cal.  App.  437,  123  Pac.  352 
(it  was  here  held  to  be  legal  to  deposit 
trust  funds  in  the  personal  account  of  the 
trustee,  hence  the  bank  is  not  liable  for 
permitting  such  deposit) ;  Goodwin  v. 
American  Nat.  Bank,  48  Conn.  660;  Batch- 
elder  V.  Central  Nat.  Bank,  188  Mass.  25, 
73  N.  E.  1024  (it  was  here  held  that  the 
bank  had  no  reason  to  believe  that  the  trus- 
tee was  acting  dishonestly  by  depositing 
trust  funds  in  his  individual  account) ; 
AujEN  V.  PoBiTAiJ  Trust  Co.;  Gate  City 
34 
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Connecticut  Mut.  L.  Ins.  Co.  104  U.  S.  54, 
26  L.  ed.  693.  Compare  Goodwin  v.  Ameri- 
can Nat.  Banic,  48  Conn.  550. 

The  master's  seventh  general  finding, 
that  the  defendant  did  not  have  any  actual 
knowledge  or  suspicion  that  the  administra- 
tor by  the  subsequent  transfers  was  misap- 
propriating the  funds  of  the  estate,  and  that 
it  was  not  privy  to  them,  is  not  inconsistent 
with  the  fifth  and  sixth  findings,  and  dis- 
poses of  the  plaintiff's  further  contention, 
that  the  defendant  should  be  charged  with 
the  amount  of  these  embezzlements.  We  are 
not  unmindful  of  the  strength  of  the  plain- 
tiff's argument,  that  even  if  the  defendant 
was  under  no  obligation  to  supervise  the  ap- 
plication of  the  money,  yet  it  could  not  have 
been  compelled  to  honor  and  credit  his  in- 
dividual account  with  checlcs  drawn  on  trust 
funds  to  his  individual  order  by  which  the 
numerous  fraudulent  transfers  from  one  ac- 
count to  the  other,  covering  a  period  of  two 
years,  were  effected,  and  that  by  the  re- 
spective contracts  of  deposit  the  individual 
and  representative  accounts  were  plainly 
distinguishable.  Thatcher  v.  State  Bank,  5 
Sandf.  121;  Chicago  M.  &  F.  Ins.  Co.  v. 
Stanford,  28  111.  168,  173,  81  Am.  Dec.  270; 
Gerard  v.  McCormick,  130  N.  Y.  261,  14 
L.R.A.  234,  29  N.  E.  115;  Hunt  v.  Manire, 
34  Beav.  157,  160,  11  Jur.  N.  S.  28,  11  L.  T. 
N.  S.  469,  13  Week.  Rep.  312.  But  while 
upon  their  face  these  circumstances  well 
might  have  led  the  defendant  to  suspect  that 


a  misappropriation  was  taking  place,  and 
that  money  of  the  estate  was  being  ap- 
plied to  the  administrator's  private  use,  the 
question  whether  the  defendant  had  notice 
of  the  irregularities  was  one  of  fact,  and 
the  master's  finding,  not  appearing  to  be 
clearly  wrong,  should  not  be  reversed. 
School  Dist.  V.  First  Nat.  Bank,  102  Mass. 
174,  176;  Fillebrown  v.  Hay  ward,  190  Mass. 
472,  77  N.  E.  45. 

The  five  checks  drawn  by  Baker  to  his 
own  order  on  funds  of  the  estate  deposited 
in  a  national  bank,  which  the  defendant 
discounted,  and  placed  to  his  individual 
credit,  are  also  covered  by  the  master's  find- 
ing. It  presented  the  checks  in  good  faith 
to  the  bank  on  which  they  were  drawn,  and 
had  the  right  to  rely  on  the  representa- 
tion of  the  bank  by  the  payment  of  the 
money,  that  the  checks  were  not  being  used 
for  Baker's  personal  advantage.  Rev.  Laws, 
chap.  73,  §§  69,  72,  73;  Havana  C.  R.  Co. 
v.  Knickerbocker  Trust  Co.  198  N.  Y.  422, 
L.R.A.1915B,  720,  92  N.  E.  12. 

The  exceptions  of  each  party  to  the  mas- 
ter's report,  therefore,  must  be  overruled, 
and  the  report  confirmed,  and  the  defendant 
is  to  be  charged  only  for  the  amounts  re- 
ceived in  payment  of  the  overdrafts  and  the 
amounts  transferred  to  Baker's  individual 
account  in  the  settlement  of  the  overdrafts, 
with  interest  from  the  dates  stated  in  the 
report. 

Decree  accordingly. 


Bldg.  &  Loan  Asso.  v.  National  Bank,  126 
Mo.  82,  27  L.R.A.  401,  47  Am.  St.  Rep. 
630,  28  S.  W.  633;  Mills  v.  Nassau  Bank, 
52  Misc.  243,  102  N.  Y.  Supp.  1119;  Safe 
Deposit  &  T.  Co.  v.  Diamond  Nat.  Bank, 
194  Pa.  334,  44  Atl.  1064;  Hood  v.  Ken- 
sington Nat.  Bank,  230  Pa.  508,  70  Atl. 
714  (check  payable  to  a  guardian  as  such, 
indorsed  by  him  in  the  same  capacity,  was 
deposited  by  a  firm  in  which  the  guardian 
was  a  partner  to  the  credit  of  the  mrm,  and 
the  bank  collected  the  check  from  the 
drawee  bank;  the  suit  was  against  the  bank 
that  received  the  check  for  collection) ;  Mott 
Iron  Works  v.  Metropolitan  Bank,  78  Wash. 
294,  139  Pac.  36;  Gray  v.  Johnson,  L.  R. 
3  H.  L.  1,  16  Week.  Rep.  842;  Shields  t. 
Bank  of  Ireland  [1901]  1  I.  R.  222  (bank 
had  positive  knowledge  that  the  fund  was 
a  trust  fund  when  it  entered  the  deposit 
to  the  credit  of  a  coexecutor,  but  it  was 
held  that  it  had  no  notice  of  an  intended 
misappropriation) ;  Coleman  v.  Bucks  &  O. 
Union  Bank  [1897]  2  Ch.  243,  66  L.  J. 
Ch.  N.  S.  564,  76  L.  T.  N.  S.  684,  45  Week. 
Rep.  616. 

In  Havana  C.  R.  Co.  v.  Knickerbocker 
Trust  Co.  198  N.  Y.  422.  L.R.A.  1915B,  720, 
02  N.  E.  12,  the  court  appears  to  have  as- 
sumed this  to  be  the  law,  and  held  that  a 
bank  was  not  liable  where  it  entered,  as  a 
personal  credit  to  the  treasurer  of  a  cor- 
poration, a  check  drawn  by  him  upon  the 
L.R.A.1015C. 


deposit  of  the  corporation  in  another  bank, 
made  payable  to  him  personally  and  in- 
dorsed by  him,  it  having  collected  the  check 
from  the  drawee  bank,  and  he  having 
checked  out  the  proceeds  for  his  own  use 
later. 

d.  What  eonatttutes  notice  of  intended 
misappropricMon. 

The  question  as  to  constructive  notice  to 
the  bank  of  an  intended  misappropriation 
of  the  fund  by  the  fiduciary  is  governed 
largely  by  the  facts  and  circumstances  of 
the  individual  case.  Tlie  question  is  usual- 
ly an  incidental  one  and  there  are  not  many 
cases  where  it  was  directly  considered.  By 
reference  to  the  cases  cited  under  subd.  IV. 
b,  supra,  it  will  appear  that  the  courts  as- 
sume that  a  bank  has  imputed  knowledge 
of  the  fraud  if  its  own  officer  is  also  the 
fiduciary,  even  though  he  is  acting  in  » 
matter  of  personal  interest  to  himself;  but 
in  Bank  of  Hartford  v.  McDonald,  107  Ark. 
232,  154  S.  W.  512,  where  the  president  of 
the  bank  and  two  other  persons  borrowed 
money  from  the  bank  with  which  to  deal 
in  the  purchase  and  sale  of  lands,  the  presi- 
dent of  the  bank  being  authorized  to  take 
title,  sell  the  lands,  and  deposit  the  money 
derived  from  the  sale  to  pay  the  loan,  it 
was  held  that  the  knowledge  of  the  presi- 
dent tliat  the  money  belonged  to  all  three 
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and  was  held  for  the  special  purpose  could 
not  be  imputed  to  the  bank  after  the  presi- 
dent had  deposited  it  in  hia  own  name, 
and  died  before  the  loan  was  paid.  The 
holding  ia  based  upon  the  fact  that  the  of- 
ficer was  acting  in  a  matter  in  which  he 
waa  individually  interested.  On  the  gen- 
eral question  as  to  imputation  of  knowledge 
of  bank  officers  to  the  bank  where  officers 
are  personally  interested,  see  notes  to  Lilly 
V.  Hamilton  Bank,  29  L.U.A.(X.S.)  558,  and 
First  Nat.  Bank  v.  Burns,  49  L.R.A.(N.S.) 
764.  See  also,  in  this  connection,  note  to 
Brookhouse  v.  Union  Pub.  Co.  2  L.RA.(X.S.) 
993. 

By  reference  to  subd.  IV.  c,  supra,  it  will 
appear  that  a  few  courts  hold  that  a  bank 
has  knowledge  of  an  intended  misappropria- 
tion by  reason  of  the  fact  that  the  fiduciary 
deposits  trust  funds  in  his  own  personal 
account,  while  most  courts  hold  that  such 
action  hj  the  fiduciary  ia  no  evidence  that 
he  intends  to  misappropriate  the  funds. 

It  haa  been  held  that  where  an  agent  has 
authority  to  draw  upon  the  deposit  of  his 
principal  for  spot  cotton,  the  fact  that  the 
bank  has  positive  knowledge  that  the  prin- 
cipal is  not  dealing  in  cotton  futures,  and 
has  further  knowledge  that  a  check  drawn 
by  the  agent  in  regular  form  is  drawn  in 
favor  of  a  "bucket  shop"  which  it  knows 
is  dealing  only  in  futures,  and  has  further 
knowledge  that  the  agent  haa  been  gam- 
bling in  cotton  futures  for  himself,  is  suf- 
ficient to  put  it  upon  inquiry  as  to  whether 
or  not  the  agent  is  defrauding  his  principal, 
and  if  it  pays  the  checks  without  such  in- 
quiry, it  cannot  charge  the  same  to  the 
principal's  deposit.  Miller  v.  Hobdy,  — 
Tex.  Civ.  App.  — ,  159  S.  W.  96. 

The  fact  that  the  bank  had  express 
knowledge  that  county  bonds  in  the  hands 
of  third  parties  were  void  was  treated,  in 
Howard  v.  Deposit  Bank,  80  Ky.  496,  as 
notice  to  the  bank  that  the  county  authori- 
ties were  misappropriating  the  county  funds 
on  deposit  in  the  bank  by  drawing  orders 
on  the  fund  to  pay  the  void  bonds,  so  that 
the  bank,  in  paying  out  county  funds  upon 
the  orders  and  taking  up  the  bonds  as  di- 
rected in  the  orders,  was  held  to  be  a  party 
to  the  fraud  and  was  liable  to  the  county, 
at  the  instance  of  taxpayers,  for  the 
amount  of  the  deposit  without  deducting 
the  amount  of  the  orders. 

On  the  question  of  imputing  notice  ta  a 
bank,  of  intended  misappropriation  of  cor- 
porate funds  on  deposit,  by  the  mere  fact 
that  the  check  was  made  payable  to  the 
order  of  the  officer  who  drew  it,  see  Ha- 
vana C.  R.  Co.  V.  Central  Trust  Co.  L.RA. 
1915B,   715,  note. 

A  bank  is  not  liable  for  the  fiduciary's 
misappropriation  of  the  trust  fund,  where 
it  does  not  know  that  the  fund  is  being 
misappropriated,  and  it  haa  been  held  that 
sufficient  knowledge  to  make  it  liable  will 
not  be  imputed  to  it — 

— where  the  managing  partner  in  a  firm 
has  authority  to  draw  upon  the  firm's  de- 
posit not  only  for  firm  business  purposes, 
but  for  his  personal  use  in  an  amount  equal 
L.R.A.I9I0C. 


to  one  half  the  profits,  since  the  bank  could 
not  be  expected  to  know  whether  or  not 
the  partner  was  drawing  for  his  own  use  an 
amount  in  excess  of  his  share  of  the  profits, 
Evans  v.  Evans,  82  Iowa,  492,  48  N.  W. 
929; 

— where  it  lends  to  the  executor  of  an 
estate  a  sum  of  money  upon  his  note  as 
executor,  with  shares  of  stock  belonging  to 
the  estate  as  collateral,  upon  his  represen- 
tation that  he  is  borrowing  the  money  to 
pay  legacies  in  preference  to  selling  the 
stock,  even  though  it  entered  the  loan  as 
a  credit  in  the  executor's  personal  deposit 
account,  from  which  account  he  drew  the 
money  and  misappropriated  it,  Goodwin  v. 
American  Nat.  Bank,  48  Conn.  550; 

— where  a  bank  in  which  the  trustee  has 
no  account  as  trustee  permits  him  to  de- 
posit in  his  personal  account  a  check  pay- 
able to  him  as  trustee,  and  he  misappropri- 
ates the  proceeds  thereof.  (Batchelder  v. 
Central  Nat.  Bank,  188  Mass.  25,  73  N.  E. 
1024) ;  and  see  cases  both  for  and  against 
this  proposition,  cited  under  subd.  IV.  c, 
supra; 

— where  the  managing  partner  checked 
out  money  belonging  to  the  firm,  and  used 
it  for  his  own  use  on  checks  upon  which 
he  had  made  memoranda  indicating  the  use 
to  which  the  proceeds  were  being  appropri- 
ated, which  memoranda  were  made  appar- 
ently for  the  use  or  convenience  of  the 
drawer,  Eyrich  v.  Capital  State  Bank,  67 
Miss.  60,  6  So.  615; 

— where  an  executrix  drew  a  check  in  her 
fiduciary  capacity  upon  the  deposit  of  the 
estate,  and  had  the  amount  thereof  credited 
to  the  deposit  of  a  partnership  firm  of  which 
she  was  a  member,  from  which  the  fund 
was  drawn  in  the  regular  course  of  the 
firm's  business,  Gray  v.  Johnson,  L.  R.  3  H. 
L.  1,  16  Week.  Rep.  842; 

— where  the  bank  had  direct  notice  that 
money  brought  to  it  by  one  coexecutor  be- 
longed to  tne  estate,  and  at  his  request 
entered  it  as  a  deposit  to  his  personal  ac- 
count, he  later  becoming  insolvent,  so  that 
the  fund  was  lost  to  the  estate.  Shields  v. 
Bank  of  Ireland  [1901]  1  L  R.  222. 

J.  W.  M. 


OKIiAHOMA  SUPREME  COURT. 
(Division  No.    a.) 

WALTERS    NATIONAL    BANK,    Plff.    in 
Err., 

V. 

H.  BANTOCK. 

(41  OkU.  153, 137  Pac.  717.) 

Bank  —  appropriation  of  trust  fund  — 
liability. 

1.  A  bank  generally  has  the  right  to  ap- 

Headnotes  by  BsEWEat,  C. 

Note.  —  The  question  of  bank's  liability 
where   it  appropriates   trust  funds  to  the 
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propriate  the  funds  of  a  depositor  to  the 
extent  of  the  indebtedness  due  from  him; 
but  if  the  deposit,  or  any  part  thereof,  is 
a  trust  fund,  and  the  bank  has  notice  of 
this  fact,  it  will  be  liable  to  the  true  own- 
er if  it  appropriates  such  fund  to  the  dis- 
charge of  an  indebtedness  due  from  the 
depositor. 
Same  —  check  as  assignment. 

2.  Ordinarily  the  drawing  of  a  check  in 
the  usual  form  by  a  depositor  against  his 
account  in  a  bank  does  not  operate  as  an 
equitable  assignment,  pro  tanto,  of  the  fund 
before  such  check  has  been  accepted  or  certi- 
fied. 

Same  ^  escrow  —transfer  of  fund. 

3.  Where  the  depositor  of  a  trust  fund 
in  a  bank  enters  into  a  contract  with  an- 
other person  that  such  fund  shall  be  de- 
posited and  held  in  escrow  to  insure  the 
completion  of  a  sale  of  land,  and  such  par- 
ties go  to  the  bank  and  fully  disclose  their 
intentions  so  to  use  the  fund,  and  the  bank 
advises  both  parties  that  a  check  for  the 
amount  of  the  fund  will  be  paid,  and  to 
satisfy  them  thereof  takes  a  check  already 
executed  for  the  full  amount  of  the  deposit,  I 
and  writes  into  the  face  of  the  check  "in  I 
escroe,"  and  the  check,  in  lieu  of  the  money, 
is  then  placed  with  the  contract  in  the 
hands  of  the  bank's  cashier  to  be  held  in 
escrow,  pending  the  completion  of  the  sale 
of  the  land,  and  which  sale  is  later 
completed  and  the  check  is  delivered  over  ac- 
cording to  the  escrow  agreement,  held,  that 
the  transaction  operated  as  an  equitable 
assignment  of  the  fund;  that  there  was  priv- 
ity between  the  bank  and  the  payee  of  the 
check,  who,  upon  the  bank's  refusal  to  pay 
the  same,  had  a  right  to  sue  and  recover 
the  amount  of  the  fund. 

Verdict  —  scope. 

4.  A  general  finding  by  a  jury  in  favor  of 
a  party  includes  a  finding  in  his  favor  on 
all  the  material  issues  in  the  case. 
Appeal  —  Interference  with  verdict. 

5.  Where  the  evidence  in  a  case  is  con- 
flicting, the  verdict  of  a  jury  thereon  will 
not  be  disturbed,  where  the  evidence  and 
the  inferences  legitimately  to  be  drawn 
therefrom  support  the  verdict. 

Contract  —  illegal  —  enforcement. 

6.  A  lawful  agreement  between  parties 
will  be  enforced,  even  though  it  may  be  in- 
cidentally or  indirectly  connected  with  a 
contract  that  is  illegal,  where  such  lawful 
agreement  is  supported  by  an  independent 
consideration,  and  can  be  proved  without  the 
aid  of  the  illegal  contract. 

(December  20,  1013.) 


I7»RR0R  to  the  District  Court  for  Co- 
lt manche  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  of  a  check  held  in  escrow 
by  the  defendant  bank  pending  completion 
of  a  sale  of  certain  land.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  B.  J.  Ray  and  Charles  Mit- 
schrlch  for  plaintiff  in  error. 

Messrs.  Gray  &  McVay,  H.  F.  Tripp, 
and  I.  K.  Revelle,  for  defendant  in  error: 

An  agreement  will  be  enforced,  even  if  it 
is  incidentally  or  indirectly  connected  with 
an  illegal  transaction,  provided  that  it  is 
supported  by  an  independent  consideration, 
or  if  the  plaintiff  will  not  require  the  aid 
of  the  illegal  contract  to  make  out  his  case. 

Citizens'  Nat.  Bank  t.  Mitchell,  24  Okla. 
488,  103  Pac.  720,  20  Ann.  Cas.  371;  Arm- 
strong V.  American  Exch.  Nat.  Bank,  13.^ 
U.  S.  433,  33  L.  ed.  747,  10  Sup.  Ct.  Rep. 
450;  Feamley  t.  DeMainville,  5  Colo.  App. 
441,  39  Pac.  73;  Buck  v.  Albee,  20  Vt.  184, 
62  Am.  Dec.  564;  Phalen  v.  Clark,  19  Conn. 
421,  60  Am.  Dec.  253;  Jdinston  v.  Smith, 
70  Ala.  108;  Ingram  t.  Mitchell,  30  Ga. 
647;  Woodworth  v.  Bennett,  43  N.  Y.  273, 
3  Am.  Rep.  706. 

After  an  illegal  contract  has  been  fully 
executed,  a  party  in  possession  of  the  gains 
and  profits  resulting  from  the  illegal  traffic 
or  transaction  will  not  be  permitted  to  set 
up  illegality  as  a  defense. 

Union  P.  R.  Co.  v.  Durant,  95  U.  S.  576, 
24  L.  ed.  391;  Hippie  v.  Rice,  28  Pa.  406; 
Gilliam  v.  Brown,  43  Miss.  641;  California 
Cured  Fruit  Asso.  v.  Stelling,  141  Cal.  713, 
76  Pac.  320. 

The  defense  of  illegality  cannot  be  in- 
voked by  a  third  person. 

Union  P.  R.  Co.  v.  Durant,  95  U.  S.  576, 
24  L.  ed.  391;  Tenant  v.  Elliott,  1  Bos.  & 
P.  3,  4  Revised  Rep.  755;  Farmers'  &  M. 
Bank  v.  Detroit  t  M.  R.  Co.  17  Wis.  373: 
Clark  V.  Gibson,  12  N.  H.  386;  Ellsworth 
V.  Mitchell,  31  Me.  247. 

A  bank  cannot  charge  a  debt  of  an  in- 
dividual against  the  account  of  the  firm. 

1  Morse,  Banks  &  Bkg.  §  326;  Coote  t. 
Bank  of  United  States,  3  Cranch,  C.  C.  05, 
6  Fed.  Cas.  3,204;  Bank  of  LaGrange  v. 
Cotter,  101  Ga.  134,  28  S.  E.  644;  Dawson 
V.  Wilson,  65  Ind.  216;  Watts  v.  Christie, 
11  Beav.  546,  18  L.  J.  Ch.  N.  S.  173,  13  Jur. 
244,  845;   Dawson  v.  Real  Estate  Bank,  5 


payment  of  a  debt  due  to  it  from  the  fidu- 
ciary as  an  individual  is  covered  in  two 
separate  notes, — where  it  has  no  knowledge 
of  the  trust  character  of  the  fund,  note  in 
L.R.A.1915A,  715 ;  where  it  has  knowledge 
of  the  trust  character  of  the  fund,  note  to 
Allen  v.  Puritan  Trust  Co.  ante,  518,  sub- 
sec.  III. 
L.R.A.1916C. 


As  to  the  right  of  a  bank  to  apply  special 
deposits  to  indebtedness  of  a  depositor,  see 
note  to  Smith  v.  Sanborn  State  Bank,  30 
L.R.A.(N.S.)  617. 

And  as  to  the  right  of  bank  to  sei  off 
unmatured  claims  against  deposit  of  debtor, 
see  notes  in  27  L.R.A.(N.S.)  711,  and  40 
L.R.A.(N.S.)   1059. 
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Ark.  283;  Ferry  t.  Home  Sav.  Bank,  114 
Mich.  321,  68  Am.  St.  Rep.  487,  72  N.  W. 
181. 

Brewer,  C,  filed  the  following  opinion: 
The  defendant  in  error,  Bantock,  as  plain- 
tiff below,  sued  the  Walters  National  Bank 
for  the  sum  of  $1,000,  and  upon  a  trial  be- 
fore a  jury  was  given  a  Terdict  for  the 
aum  claimed.  The  defendant  bank  has  ap- 
pealed on  case-made  to  this  court. 

Bantock  employed  the  W.  K.  Wilson 
Realty  Company,  a  copartnership,  composed 
of  W.  E.  Wilson  and  W.  W.  Graves,  to  sell 
a  farm  belonging  to  his  mother-in-law.  The 
realty  company  found  a  purchaser  who 
lived  in  Nebraska,  who  agreed  to  take  the 
farm  for  $5,450,  and  sent  to  the  realty  com- 
pany a  draft  for  the  sum  of  $1,000  to  be 
applied  to  the  purchase.  This  draft  arrived 
in  Walters,  Oklahoma,  October  28,  1907, 
simultaneously  with  what  has  been  called 
the  bankers'  panic  of  that  year.  The  farm 
proposed  to  be  sold  was  a  homestead  entry, 
in  the  name  of  plaintiff's  mother-in-law,  and 
the  final  proof  had  not  been  completed;  at 
least,  title  could  not  at  the  time  be  con- 
veyed. As  to  the  handling  of  the  sale  and 
the  use  of  this  $1,000  draft  out  of  which 
this  suit  arose,  the  evidence  is  conflicting. 
Plaintiff's  evidence  shows:  That,  when  this 
drsft  was  received,  Mr.  Sultan,  the  cashier 
of  defendant  bank,  was  shown  the  same  and 
was  told  about  the  land  sale  and  the  pur- 
pose of  the  draft,  and  insisted  that,  as  the 
bank  needed  exchange  badly,  the  draft  be  de- 
posited in  the  bank,  and  it  could  be  used 
in  the  land  trade  through  a  check  against 
it.  That  it  was  so  deposited  on  October  28, 
1007.  That  next  day,  plaintiff  and  the 
members  of  the  realty  firm  went  into  the 
bank  and  showed  the  cashier  a  contract  that 
had  been  entered  into  providing  for  the  sale 
of  the  farm,  one  of  the  provisions  of  which 
was  that  each  party,  Bantock  upon  the  one 
hand  and  the  realty  firm  on  the  other, 
should  deposit  $1,000  each  to  insure  faith- 
ful performance  of  the  contract  of  sale.  To 
accomplish  this  the  realty  company  exe- 
cuted its  check  for  $1,000,  and  Bantock 
executed  his  for  a  like  amount,  and  these 
checks  and  the  contract  of  sale  were  read 
and  understood  by  the  cashier  of  the  bank. 
That  one  of  the  realty  men  and  also  Ban- 
tock asked  the  cashier  if  that  check  would 
be  good  for  the  money  upon  plaintiff's  com- 
pleting the  sale,  and  that  the  cashier  as- 
sured them  it  would,  and  stated  he  would 
fix  it  so  it  would  be  good,  and,  taking  the 
check  which  had  been  already  prepared,  in- 
serted in  its  face  the  words  "in  cscroe." 
That  the  cashier  then  took  the  papers,  put 
them  in  an  envelop,  and  held  them  for  the 
parties.  About  April,  1908,  Bantock  had 
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the  farm  conveyed,  in  everything  fulfilling 
the  contract  so  to  do,  and  the  contract  and 
checks  were  delivered  to  him  by  the  bank. 
The  check  for  the  $1,000  was  presented,  and 
the  bank  refused  to  pay  it  on  the  ground 
of  "no  funds."  The  bank  explained  the  dis- 
appearance of  the  fund  by  saying  that  the 
$1,000  deposited  by  the  W.  E.  Wilson  Realty 
Company  had  been  appropriated  by  the 
bank  towards  the  liquidation  of  the  indi- 
vidual notes  of  the  partners  in  the  realty 
firm. 

The  circumstances  of  the  deposit  of  the 
$1,000  are  best  told  by  W.  E.  Wilson  of  the 
realty  firm,  who,  after  stating  that  he  re- 
ceived the  draft  from  the  purchaser  of  the 
farm  in  Nebraska,  made  payable  to  W.  E. 
Wilson  Realty  Company,  and  told  the 
cashier  of  the  matter,  says: 

A.  Well,  I  told  Mr.  Sultan  I  had  a  draft 
there.  I  had  been  out  to  see  Mr.  Bantock, 
and  he  was  to  come  in  next  day,  and  I  told 
Mr.  Sultan.     .     .     . 

A.  I  told  Mr.  Sultan  I  had  a  $1,000  draft 
for  Bantock,  and  Mr.  Sultan  asked  me  to 
deposit  the  draft.  I  says,  "I  don't  feel  like 
depositing  the  draft  until  he  comes  in  and 
fixes  the  deal  up,"  but  he  says:  "You  go 
ahead  and  deposit  that  draft,  I  want  this 
draft  in  exchange."     ,     .     . 

A.  Well,  I  went  and  talked  to  Mr.  Graves 
(pit  partner)  and  we  deposited  the  draft  in 
our  name,  but  we  had  it  understood  with 
Mr.  Sultan  it  was  Mr.  Bantock's  money,  and 
he  told  us  we  could  check  on  this  thousand 
dollars   and   close  the   deal   next   day,   etc. 

This  deposit  was  the  only  one  ever  made 
by  the  realty  company.  The  cashier  of  the 
bank  in  a  way  denies  this  evidence. 

The  next  day  after  making  the  deposit 
the  plaintiff,  Bantock,  also  both  Wilson  and 
Graves,  of  the  realty  firm,  testify  that  they 
went  into  the  bank  and  met  the  cashier.  Sul- 
tan, and  explained  the  nature  of  the  con- 
tract for  the  sale  of  the  farm;  showed  him 
the  contract,  which  he  read;  and  Mr.  Wil- 
son states  what  was  done  as  follows: 
'  A.  When  I  and  Mr.  Bantock  and  Mr. 
Graves  went  to  see  Mr.  Sultan  about  this 
deal,  I  says  to  Mr.  Sultan,  I  says,  "Was  our 
check  good  for  a  thousand  dollars  to  Mr. 
Bantock?"  and  Mr.  Sultan  says,  "Most  as- 
suredly it  is,"  and  Mr.  Bantock  asked  him 
then  if  it  is  good,  and  he  says,  "Give  me  the 
check  and  I  will  make  it  good,"  and  he 
takes  it  and  wrote  that  word  in  there,  tak- 
ing it  to  the  desk,  and  took  his  pen  and 
wrote  that  on  the  check,  and  Mr.  Bantock 
accepted  the  check. 

The  words  referred  to  as  having  been 
written  in  the  check  by  the  cashier  are  "in 
escroe."  That  this  was  written  by  the 
cashier  to  satisfy  Bantock  that  the  check 
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would  get  the  monejr  upon  the  completing  of 
the  contract  is  positively  stated  by  the  three 
witnesses  mentioned.  Mr.  Sultan  denied 
writing  the  words  in  the  check;  in  fact, 
he  set  up  an  alibi  and  disclaimed  any  knowl- 
edge, at  the  time,  of  the  escrow  agreement. 
For  the  purpose  of  comparison  of  handwrit- 
ing, the  cashier  introduced  a  number  of  pa- 
pers he  had  written  in  which  the  word 
"escrow"  appears.  The  court  and  jury  evi- 
dently had  the  benefit  of  a  comparison  of 
these  writings  with  the  one  in  dispute;  but 
we  have  not  the  same  opportunity,  as  noth- 
ing but  typewritten  copies  are  before  us. 
Six  of  these  exhibits  have  the  word  "es- 
crow" on  them  spelled  "escroe,"  as  it  was 
on  the  check  in  suit. 

We  do  not  understand  this  to  be  the 
usual  way  of  spelling  the  word,  and  this 
circumstance  that  defendant  had  spelled  the 
word  in  this  peculiar  manner  in  the  ex- 
hibits may  have  had  weight  with  the  jury. 
At  all  events,  we  take  it  the  jury  found 
against  defendajnt  on  this  point,  as  well  as 
on  the  point  that  the  cashier  understood  tbe 
nature  and  purposes  of  the  draft  deposited, 
who  it  came  from,  and  how  it  was  to  be 
used,  and  that  it  was  not  the  property  of 
the  real  estate  firm,  for  the  reason  that  a 
general  finding  in  favor  of  a  party  by  a 
jury  includes  a  finding  in  his  favor  on  all 
the  material  issues  in  the  case. 

The  assignments  of  error  go  to:  (1)  The 
refusal  of  the  court  to  direct  a  verdict  for 
defendant.  (2)  The  admission  of  incompe- 
tent evidence.  (3)  The  refusal  to  give  cer- 
tain instructions.  (4)  The  giving  of  certain 
instructions.  The  greater  part  of  the  brief 
is  devoted  to  the  first  of  these  assign- 
ments. 

Notwithstanding  the  vast  amount  of  in- 
dustry and  ingenuity  employed  by  appellant 
to  convince  this  court  otherwise,  from  a 
study  of  the  facts  of  this  case,  it  does  not 
seem  to  us  that  many  words  are  required  to 
show  that  tlte  bank  can  assert  no  justifica- 
tion in  law  or  equity  for  withholding  this 
deposit  and  appropriating  it  as  has  been 
done.  Assuming  that  plaintiff's  evidence  is 
true,  as  evidently  believed  by  the  jury,  the 
bank  in  receiving  this  deposit  full  well  knew 
that  it  was  not  the  property  of  the  realty 
company;  that  in  fact  it  was  the  property 
of  the  Nebraskan  placed  in  trust  with  the 
realty  company,  to  become  the  property  of 
plaintiff,  upon  the  completion  of  the  sale 
of  the  land.  Its  trust  character  was  well 
known,  as  well  as  the  exact  and  specific  use 
intended  by  the  parties  to  be  made  of  the 
fund.  Yet  the  bank  with  this  knowledge 
appropriated  the  fund,  which  it  knew  did 
not  belong  to  the  realty  firm  or  either  of 
the  partners  therein,  to  the  payment  of  the 
notes  owing  by  those  individual  partners. 
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It  had  no  right  to  do  so,  and  acquired  no 
title  to  the  funds  by  reason  of  its  attempted 
appropriation.  The  principle  announced  in 
the  cases  of  Shawnee  Nat.  Bank  v.  Woot' 
ten,  24  Okla.  425,  103  Pac.  714,  and  Fidelity 
&  D.  Co.  V.  Rankin,  33  Okla.  7,  124  Pac. 
71,  fully  sustain  the  views  above  expressed. 
In  the  Rankin  Case,  supra,  the  depositor 
of  the  trust  fund  joined  the  bank  in  an 
effort  to  appropriate  the  same  to  the  pay- 
ment of  his  individual  indebtedness  to  it 
by  executing  his  check  in  his  trust  capacity. 
But  the  court  held  that  the  bank  could  not 
thus  acquire  title  to  the  money  thus  ob- 
tained, where  it  had  knowledge  of  the  trust 
character  of  the  funds  and  that  they  were 
being  improperly  applied.  In  the  Rankin 
Case,  supra,  the  authorities  are  collected, 
and  it  is  not  necessary  to  set  them  out 
again.  There  is  nothing  in  Forbes  v.  First 
Nat.  Bank,  21  Okla.  206,  95  Pac.  785,  in 
conflict  with  tbe  views  expressed  herein. 
But  if  it  may  be  doubted  that  those  expres- 
sions of  our  own  court  are  fully  applicable, 
and  decisive  of  this  case,  we  refer  to  the 
following  authorities:  Judy  t.  Farmers'  & 
T.  Bank,  81  Mo.  404;  Deal  v.  Mississippi 
County  Bank,  79  Mo.  App.  263;  Paul  v. 
Draper,  73  Mo.  App.  566;  Bessemer  Sav. 
Bank  v.  Anderson,  134  Ala.  343,  92  Am. 
St.  Rep.  38,  32  So.  716;  American  Exch. 
Nat.  Bank  v.  Loretta  Gold  t  S.  Min.  Co. 
165  III.  103,  56  Am.  St.  Rep.  233,  46  N.  E. 
202;  American  Trust  &  Bkg.  Co.  v.  Boone, 
102  Ga.  202,  40  L.R.A.  250,  66  Am.  St.  Rep. 
167,  29  S.  E.  182;  Duckett  v.  National 
Mechanics'  Bank,  86  Md.  400,  39  L.R.A.  84, 
63  Am.  St.  Rep.  513,  38  Atl.  983;  Union 
Stockyards  Nat.  Bank  v.  Gillespie,  137  U. 
S.  411,  34  L.  ed.  724,  11  Sup.  Ct.  Rep.  118; 
Parker  v.  Hartley,  91  Pa.  465;  Jcffray  v. 
Towar,  63  N.  J.  Eq.  530,  53  Atl.  182;  Van 
Alen  V.  American  Nat.  Bank,  52  N.  V.  1; 
Jamison  v.  Howard  Lockwood  &■  Co.  26 
Misc.  730,  56  N.  Y.  Supp.  1085;  Union 
Stockyards  Nat.  Bank  v.  Moore,  25  C.  C.  A. 
150,  49  U.  S.  App.  153,  79  Fed.  705;  Globe 
Sav.  Bank  v.  National  Bank,  64  Neb.  413, 
89  N.  W.  1030;  Cady  v.  South  Omaha  Nat. 
Bank,  46  Neb.  766,  65  N.  VV.  906. 

It.  having  been  determined  that  the  bank's 
attempt  to  appropriate  the  deposit  utterly 
failed,  it  still  remains  to  be  seen  whether, 
under  the  circumstances,  plaintiff  has  a 
cause  of  action  for  the  amount  of  the  de- 
posit against  the  bank. 

Ordinarily  the  drawing  of  a  check  in  the 
usual  form  by  a  depositor  against  his  ac- 
count in  a  bank  does  not  operate  as  an  equi- 
table assignment,  pro  tanto,  of  the  fund, 
before  such  clieck  has  been  accepted  or  cer- 
tified. Guthrie  Nat.  Bank  v.  Gill,  6  Okla. 
560,  54  Pac.  434;  First  Nat.  Bank  v.  School 
Diet.  31  Okla.  139,  39  L.R.A.(N.S.)  655,  120 
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^»<!.  614;  Rev.  JStat.  1910,  §  4239.  And  it 
J^ois  the  weight  of  authority  is  that  the 
''*Wer  of  such  check  cannot,  ordinarily, 
r'^intain  a  suit  thereon  against  the  bank 
j!"  Want  of  privity  of  contract  (National 
8*"*  V.  Millard,  10  Wall.  152,  19  L.  ed. 
3:'!  First  Nat.  Bank  v.  Whitman,  94  U.  S. 
f^'  24  L.  ed.  229;  ..Etna  Nat.  Bank  v. 
3i^'"''l»  Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
\i. ' '»  but  whether  our  statute  would  change 
.  general  rule  against  the  maintenance 
'  Bttch  a  suit  need  not  be  inquired  into 
nor  decided  here,  for  reasons  that  will  ap- 
pear as  we  proceed. 

A  very  clear  discussion  of  the  rule  advert- 
ed to,  admitting  the  exceptions  which  it  is 
believed  removes  this  case  from  its  appli- 
cttion,  assuming  the  rule  to  prevail  here,  is 
found  in  two  of  the  cases  last  cited  (Nation- 
al Bank  v.  Millard  and  First  Nat.  Bank  v. 
Whitman,   supra).     In   the   Millard   Case, 
after  discussing  the  rule  and  collecting  the 
authorities,  the  court  say:     "On  principle, 
there  can  be  no  foundation  for  an  action  on 
the  part  of  the  holder,  unless  there  is  a 
privity  of  contract    between    him    and    the 
bank.     How  can   there  be   such   a  privity 
when  the  bank  owes  no  duty  and  is  under 
no  obligation  to  the    holder?     The    holder 
takes  the  check  on  the  credit  of  the  drawer, 
in  the  belief  that  he  has  funds  to  meet  it, 
but  in  no  sense  can  the  bank  be  said  to  be 
connected  with  the  transaction.    If  it  were 
true  that  there  was  a  privity  of  contract  be- 
tween the  banker  and  holder  when  the  check 
was  given,  the  bank  would  be  obliged  to  pay 
the  check,  although  the  drawer,    before    it 
iras  presented,  had  countermanded  it,  and 
although  other  checks,  drawn  after  it  was 
issued,   but  before  payment  of   it  was  de- 
manded, had  exhausted  the  funds  of  the  de- 
positor." 

In  First  Nat.  Bank  v.  WTtitman,  supra, 
Justice  Hunt,  for  the  Supreme  Court  of  the 
United  States,  after  holding:     "The  payee 
of  a  check  which  has  not  been  accepted  by 
the  bank  on  which  it  is  drawn  cannot  main- 
tain an  action  upon  it  against  the  bank. 
Until  acceptance  there  is  no  privity  of  con- 
tract t>etween  the  payee  and  the  bank," — 
proceeds  to   explain   that  privity    of    con- 
tract between  the    check    holder    and    the 
bank  may  take  the  case  out  of  the  general 
nile,  and  authorize  a  suit  by  such  holder 
against  the  bank,  and  he  says:     "It  is  not 
to  be  doubted,  however,  that  it  is  within 
the  power  of  the  bank  to  render  itself  liable 
^  the  holder  and  payee  of  the  check.    This 
it  may  do  by  a  formal  acceptance  written 
upon  the  check,  in  which  case  it  stands  to 
the  bolder  in  the  position  of  a  drawer  and 
icceptor  of  a  bill  of  exchange.    Merchants' 
S«t.  Bank  v.  State  Nat.  Bank,  10  Wall.  604, 
WL.  ed.  1008;  Espy  v.  First  Nat.  Bank,  18 
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Wall.  604,  21  L.  ed.  94T.  It  may  accom- 
plish the  same  result  by  writing  upon  it  the 
word  'good,'  or  any  similar  words  which  in- 
dicate a  statement  by  it  that  the  drawer 
has  funds  in  a  bank  applicable  to  the  pay- 
ment of  the  check,  and  that  it  will  so  ap- 
ply them.  Cooke  v.  State  Nat.  Bank,  52 
N.  Y.  96,  11  Am.  Rep.  687.  And  such 
certificate,  it  ia  said,  discharges  the  drawer. 
As  to  him  it  amounts  to  a  payment.  First 
Nat.  Bank  v.  Leach,  52  N.  Y.  350,  11  Am. 
Rep.  708;  Meads  v.  Merchants'  Bank,  25  N. 
Y.  143,  82  Am.  Dec.  331;  Mussey  v.  Eagle 
Bank,  9  Met.  311;  Willets  v.  Phoenix  Bank, 
2  Duer,  121.  Whether  this  certificate  be 
obtained  by  the  drawer  before  the  check  is 
delivered,  and  is  thus  made  an  inducement 
to  the  payee  to  receive  the  same,  or  whether 
it  is  made  upon  the  application  of  the  payee 
for  his  security,  is  of  no  importance.  It  is 
a  contract  recognized  by  the  law,  valid  in 
its  character,  which  essentially  changes  the 
position  of  the  parties.  The  privity  of  con- 
tract with  the  drawee,  which  before  per- 
tained to  the  drawer  alone,  is  now  imparted 
to  the  payee,  and  the  duty  which  before  ex- 
isted only  to  the  drawer  now  exists  to  the 
payee." 

See,  also  for  full  discussion  of  what  cir- 
cumstances will  constitute  an  equitable  as- 
signment of  a  fund,  Fourth  Street  Nat. 
Bank  v.  Yardley,  41  L.  ed.  855,  and  copious 
note,  (165  U.  S.  634,  17  Sup.  Ct.  Rep.  439). 

When  we  view  what  transpired  in  the 
bank  when  the  check  was  drawn  on  this 
fund,  where  all  the  parties  in  interest  were 
assembled  for  the  express  purpose  of  pro- 
viding how  this  fund  should  be  used,  in  the 
light  of  the  knowledge  possessed  by  the 
cashier,  we  think  a  privity  of  relation  and 
contract  sufficient  to  authorize  the  mainte- 
nance of  this  suit  by  plaintiff  is  fully  estab- 
lished. The  fund  consisted  of  the  one  item; 
the  ownership  and  purposes  for  which  it 
was  intended  being  known  to  the  bank  when 
deposited.  When  the  parties  met  tho  day 
following  the  deposit,  the  contract  relative 
to  the  sale  of  the  land  had  been  written.  It 
provided  that  each  of  the  contracting  par- 
ties deposit  $1,000  in  money,  with  the  con- 
tract to  secure  its  faithful  performance.  In- 
stead of  taking  the  cash  out  of  the  bank  and 
putting  it  physically  in  escrow,  it  was  de- 
cided to  represent  it  by  the  check;  this  was 
to  the  decided  advantage  of  the  bank,  in 
those  panicky  times,  regardless  of  who 
proposed  the  plan.  The  realty  firm  and  the 
plaintiff  both  inquired  of  the  banker  if  this 
check  would  get  the  money,  meaning  of 
course  the  identical  fund  in  question:  the 
banker  assured  both  parties  it  would  get 
the  money;  then,  to  reassure  them,  he  took 
the  check  already  executed,  and  said  he 
would  "fix  it."    He  then  wrote  in  the  face 
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of  the  check  "in  escroe,"  which  could  have 
been  for  no  other  purpose  than  to  convince 
the  parties  that  the  fund  represented  by 
that  check  would  be  set  apart  and  held  for 
the  payment  of  that  check  upon  the  com- 
pletion of  the  contract. 

Some  considerable  time  is  used  in  an 
argument  that  it  was  ill^al  to  contract  for 
the  sale  of  this  land  before  final  proof  had 
been  completed,  and  for  that  reason  the 
suit  against  the  bank  for  this  deposit  must 
fail.  We  do  not  think  so.  This  is  not  an 
action  on  an  illegal  contract,  but  is  to  re- 
cover a  deposit  held  by  the  bank  in  trust, 
and  which  it  wrongfully  appropriated  to  its 
own  use  and  refused  to  turn  over  as  it  had 
under  the  course  of  dealings  become  bound 
to  do.  A  lawful  agreement  between  parties 
will  be  enforced,  even  though  it  may  be  re- 
motely, incidentally,  or  indirectly  connected 
with  a  contract  that  is  illegal  and  therefore 
unenforceable,  where  such  lawful  agreement 
is  supported  by  an  independent  considera- 
tion, and  which  can  be  proved  without  the 
aid  of  the  illegal  contract.  Citizens'  Nat. 
Bank  v.  Mitchell,  24  CHda.  488,  103  Pac. 
720,  20  Ann.  Cas.  371. 

It  is  also  asserted  that  the  contract  be- 
tween the  plaintiff  and  the  realty  company 
as  agent,  put  in  escrow,  was  illegal  because 
it  provided  for  a  forfeiture.  We  think  the 
real  purpose  of  the  contract  was  to  secure 
a  faithful  and  prompt  completion  of  the 
sale,  and  that  the  $1,000  deposited  by  the 
purchaser  was  certainly  intended  to  be 
turned  over  as  a  payment  of  the  considera- 
tion of  the  sale.  This  is  what  the  parties 
attempted,  and  the  bank  has  thus  far 
frustrated.  We  fail  to  see  wherein  it  is  the 
business  of  the  bank  to  censor  the  contracts 
of  its  clients,  in  which  it  has  no  concern, 
and  apply  to  such  contracts  a  construction 
that  would  render  them  invalid,  when  the 
parties  themselves  have  acted  upon  them, 
thus  construing  them,  in  a  way  that  shows 
the  intention  not  to  be  illegal. 

2.  The  point  that  incompetent  evidence 
was  admitted  is  not  well  taken.  The  wit- 
ness was  asked  how  he  came  to  make  the 
deposit  of  this  particular  draft.  An  objec- 
tion was  made  and  overruled.  We  think  the 
circumstances  and  disclosures  made  to  the 
bank  was  making  this  deposit  were  compe- 
tent and  material.  And  while  the  witness 
in  proceeding  in  narrative  form  may  have 
stated  some  things  not  strictly  competent, 
no  further  objections  were  made,  and  we 
do  not  feel  called  upon  to  consider  the  evi- 
dence in  detail. 

3.  The  instructions  to  the  jury,  taken  as 
a  whole,  are  substantially  correct.  The 
theory  of  defendant  was  presented,  if  we 
mistake  not,  in  the  language  of  its  own 
counsel.  And  in  the  light  of  our  holding 
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herein  as  to  the  law  of  the  fase  the  instruc- 
tions were  as  liberal  to  defendant  as  it 
could  have  possibly  expected.  No  good 
service  would  be  rendered  in  prolonging 
this  opinion  with  a  recital  of  the  instruc- 
tions given  and  those  refused,  together  with 
an  analysis  thereof. 
The  cause  should  therefore  bs  affirmed. 

Per  Curiam: 

Adopted  in  whole. 
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CATHERINE  M.  MURPHY,  Admrx.,  etc., 
of  Alexander  L.  Murphy,  Deceased, 

T. 

FERE    MARQUETTE    RAILROAD    COM- 
PANY, Plfl.  in  Err. 

(—  Mich.  — ,  160  N.  W.  122.) 

Carrier  —  attempting  to  board  moving 

train  —  negligence. 

A  railroad  company  is  not  liable  for  in- 
jury to  a  passenger  who,  having  left  the  car 
at  an  intermediate  station  for  exercise,  is 
some  distance  from  the  train  when  the  start- 
ing signal  is  given,  and,  with  parcels  in  his 
hands,  runs  to  and  attempts  to  board  the 
train,  when  it  is  rapidly  picking  up  speed, 
so  that  he  collides  with  an  express  truck 
left  standing  beside  the  track,  and  falls  un- 
der the  train. 

(December  19,  1014.) 

I?  RROR  to  the  Circuit  Court  for  Berrien 
'  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  death  of  her  intestate,  al- 
lied to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gore  &  Harvey,  S.  li.  Mer- 
riam,  and  J.  C.  Bills,  with  Messrs.  Park- 
er, Shields,  &  Brown,  for  plaintiff  in 
error: 

If  there  was  any  negligence  at  all  in  plac- 
ing the  truck  where  it  stood,  it  was  the  act 
of  a  stranger. 

Mynning  v.  Detroit,  L.  &  N.  R.  Co.  64 
Mich.  101,  8  Am.  St.  Rep.  804,  31  N.  W. 
147,  67  Mich.  677,  35  N.  W.  811;  Manos  v. 
Detroit  United  R.  Co.  108  Mich.  162, 
L.R.A.  — ,  130  N.  W.  664;  Michigan  Land 
&  Iron  Co.  V.  L'Anse  Twp.  63  Mich.  700,  30 
N.   W.   331;    Lendberg  v.  Brotherton  Iron 


Note.  ^.  As  to  negligence  of  passenger  in 
getting  on  or  off  moving  train,  see  notes  to 
Carr  v.  Eel  River  &  E.  R.  Co.  21  L.R.A.  354; 
Hoylman  v.  Kanawha  4.'  M.  R.  Co.  22  L.R.A. 
(N.S.)  741;  and  Hayden  v.  Chicago  M.  * 
6.  R.  Co.  ante,  181;  and  see  last  note  for 
references  to  annotation  on  allied  questions. 
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Min.  Co.  76  Midi.  84,  42  K.  W.  675;  French 
V.  Detroit,  G.  H.  &  M.  R.  Co.  89  Mich.  537, 
60  N.  W.  914,  4  Am.  Neg.  Cas.  115;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Foreman,  98  C.  C. 

A.  281,  174  Fed.  383;  McGrath  v.  Eastern 
R.  Co.  74  Minn.  363,  77  N.  W.  136,  5  Am. 
Neg.  Rep.  179;  Southern  R.  Co.  v.  Rhodes, 
60  C.  C.  A.  157,  68  U.  S.  App.  349,  86  Fed. 
422,  4  Am.  Neg.  Rep.  733;  Jakoboski  v. 
Grand  Rapids  &  I.  R.  Co.  106  Mich.  440,  64 
N.  W.  461. 

The  defendant  was  not  guilty  of  negli- 
gence. 

Flint  &.  P.  M.  R.  Co.  t.  Stark,  38  Mich. 
717,  4  Am.  Neg.  Cas.  19;  Grand  Rapids  ft 
I.  R.  Co.  T.  Huntley,  38  Mich.  546,  31  Am. 
Rep.  321;  2  Elliott,  Railroads,  §  619;  6 
Cyc.  608;  McCormick  v.  Detroit,  G.  H.  ft 
M.  R.  Co.  141  Mich.  20,  104  N.  W.  390,  18 
Am.  Neg.  Rep.  484;  Crowe  t.  Michigan  C. 
R.  Co.  142  Mich.  695,  106  N.  W.  395;  Fere 
Marquette  R.  Co.  v.  Strange,  171  Ind.  160, 
20  1,.R.A.(N.8.)  1041,  84  N.  E.  819,  86  N. 
E.  1026;  Serviss  v.  Ann  Arbor  R.  Co.  169 
Mich.  664,  135  N.  W.  343;  White,  Personal 
Injuries,  S  629;  Woods  ▼.  White  Star  Line 
R.  Co.  160  Mich.  544,  27  L.R.A.(N.S.)  992, 
126  N.  W.  396;  Walthers  y.  Chicago  ft  N. 
W.  R.  Co.  72  111.  App.  364;  Dotson  v.  Erie 
R.  Co.  68  N.  J.  L.  679,  64  Atl.  827,  13  Am. 
Neg.  Rep.  655 ;  Mynning  ▼.  Detroit,  L.  ft  N. 
R.  Co.  67  Mich.  677,  35  N.  W.  811;  Manos 
y.  Detroit  United  R.  Co.  168  Mich.  155, 
Ii.R.A.  — ,  130  N.  W.  664;  Goodlett  y. 
Louisville  ft  N.  R.  Co.  122  U.  S.  391,  30 
L.  ed.  1230,  7  Sup.  Ct.  Rep.  1254, 

Plaintiff's  intestate  was  guilty  of  con- 
tributory n^ligence. 

Lake  Shore  ft  M.  S.  R.  Co.  y.  Miller,  25 
Mich.  274;  Putt  ▼.  Grand  Rapids  ft  I.  R. 
Co.  171  Mich.  227,  137  N.  W.  132;  Michigan 
C.  R.  Co.  y.  Coleman,  28  Mich.  440,  4  Am. 
TSeg.  Cas.  1;  French  y.  Detroit,  G.  H.  ft  M. 

B.  Co.  89  Mich.  637,  50  N.  W.  914,  4  Am. 
^eg.  Cas.  115;  White,  Personal  Injuries, 
§§  778,  794 ;  Berry  v.  Harbor  Springs  R.  Co. 
173  Mich.  181,  138  N.  W.  1038;  Haas  t. 
Grand  Rapids  ft  I.  R.  Co.  47  Mich.  401,  11 
K.  W.  216;  Soderstrom  y.  Holland-Emery 
X,umber  Co.  114  Mich.  83,  72  N.  W.  13; 
Mynning  y.  Detroit,  L.  ft  N.  R.  Co.  64  Mich. 
»3,  8  Am.  St.  Rep,  804,  31  N.  W.  147,  67 
Mich.  677,  35  N.  W.  811;  Guntermann  v. 
Michigan  C.  R.  Co.  168  Mich.  37,  133  N.  W. 
940;  Blair  y.  Grand  Rapids  ft  I.  R.  Co.  60 
Mich.  124,  26  N.  W,  866,  16  Am.  Neg.  Cas. 
146;  Grostick  v.  Detroit,  L.  ft  N.  R.  Co.  90 
Mich.  694,  51  N.  W.  667 ;  Pzolla  v.  Michigan 

C.  R.  Co.  54  Mich.  273,  20  N.  W.  71;  Bedell 
V.  Berkcy,  76  Mich.  435,  16  Am.  St.  Rep.  j 
370,  43  N.  W.  308;  Bradley  y.  Grand  Trunk 
K.  Co.  107  Mich.  243,  65  N.  W.  102;  Perego 
▼.  Lake  Shore  4  M.  8.  R.  Co.  158  Mich.  225, 
122  N.  W.  635;  Lake  Shore  ft  M.  S.  R.  Co. 
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y.  Bangs,  47  Mich.  470,  11  N.  W.  276,  4  Am. 
Neg.  Cas.  29;  McCaslin  v.  Lake  Shore  ft  M. 
S.  R.  Co.  93  Mich.  557,  53  N.  W.  724,  4 
Am.  Neg.  Cas.  142;  Smith  v.  Preferred  Mut. 
Acci.  Asso.  104  Mich.  634,  62  N.  W.  990; 
Jacob  y.  Flint  ft  P.  M.  R.  Co.  105  Mich.  450, 
63  N.  W.  502,  4  Am.  Neg.  Cas.  189;  Apsey 
y.  Detroit,  L.  ft  N.  R.  Co.  83  Mich.  440,  47 
N.  W.  613;  Hutchins  y.  Priestly  Exp. 
Wagon  ft  Sleigh  Co.  61  Mich.  262,  28  N.  W. 
86 ;  Freeman  v.  Duluth  S.  S.  4  A.  R.  Co.  74 
Mich.  86,  3  L.R.A.  604,  41  N.  W.  872; 
Knickerbocker  y.  Detroit,  G.  H.  ft  M.  R.  Co. 
167  Mich.  696,  133  N.  W.  504;  Leyy  y. 
Houghton  County  Street  R.  Co.  164  Mich. 
572,  129  N.  W.  683 ;  Strong  y.  Grand  Trunk 
Western  R.  Co.  166  Mich.  66,  120  N.  W.  68Z; 
Cousins  y.  Lake  Shore  ft  M.  S.  R.  Co.  96 
Mich,  386,  56  N.  W,  14,  4  Am.  Neg.  Cas. 
152;  St.  Louis  ft  S.  F.  R.  Co.  v.  Dewees,  82 
C.  C.  A.  190,  153  Fed.  56 ;  Browne  v.  Raleigh 
ft  G.  R.  Co.  108  N.  C.  34,  12  S.  E.  958,  6 
Am.  Neg.  Cas.  106;  Hunter  y.  Cooperstown 
ft  8.  Valley  R.  Co.  112  N.  Y.  371,  2  L.R.A. 
832,  8  Am.  St.  Rep.  762,  19  N.  E.  820,  5  Am. 
Neg.  Cas.  280,  126  N.  Y.  18,  12  T^R.A.  429, 
26  N.  E.  058,  6  Am.  Neg.  Cas.  289;  Mis- 
souri P.  R.  Co.  y.  Texas  ft  P.  R.  Co.  36 
Fed.  879,  7  Am.  Neg.  Cas.  670;  Tobin  y. 
Pennsylyania  R.  Co.  211  Pa.  457,  60  Atl. 
999,  18  Am.  Neg.  Rep.  602;  Haldan  y. 
Great  Western  R.  Co.  30  U.  C.  C.  P.  89;  4 
Elliott,  Raihroads,  §1642;  Orth  y.  Saginaw 
Valley  Traction  Co.  162  Mich.  337,  127  N. 
W.  330;  Fisher  y.  Chicago  ft  G.  T.  R.  Co. 
77  Mich.  646,  43  N.  W.  926;  Etson  y.  Ft. 
Wayne  ft  B.  I.  R.  Co.  110  Mich.  494,  68  N. 
W.  298;  Lewis  v.  Flint  ft  P.  M.  R.  Co.  64 
Mich.  66,  62  Am.  Rep.  790,  19  N.  W.  744; 
Toomey  y.  Eureka  Iron  ft  Steel  Works,  80 
Mich.  249,  60  N.  W.  850. 

Messrs.  O'Hara  A  O'Hara,  for  defend- 
ant in  error: 

The  proximate  and  dominant  cause  of 
Murphy's  death  was  wrongfully  tnd  negli- 
gently permitting  the  express  truck  to  be 
and  remain  where  it  was.  And  it  matters 
not  who  placed  it  where  it  was. 

Irvin  y.  Missouri  P.  R.  Co.  81  Kan.  649, 
28  L.R.A.(N.S.)  739,  106  Pac.  1063;  Atchi- 
son, T.  ft  S.  F.  R.  Co.  y.  Calhoun,  213  U.  S. 
1,  63  L.  ed.  671,  29  Sup.  Ct.  Rep.  321. 

Plaintiff's  intestate  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law. 

McCaslin  t.  Lake  Shore  ft  M.  S.  R.  Co. 
93  Mich.  563,  53  N.  W.  724,  4  Am.  Neg.  Cas. 
142;  Cousins  v.  Lake  Shore  &  M.  S.  P..  Co. 
96  Mich.  386,  66  N.  W.  14,  4  Am.  Neg. 
Cas.  152;  Irvin  y.  Missouri  P.  R.  Co.  supra; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Holloway,  71 
Kan.  1,  114  Am.  St.  Rep.  462,  80  Pac.  31,  18 
Am.  Neg.  Rep.  82;  Mills  y.  Missouri,  E.  ft 
T.  R.  Co.  94  Tex.  242,  55  L.R.A.  497,  59  S. 
W.  874;  Wooten  y.  Mobile  ft  O.  R.  Co.  79 
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Mi88.  26,  29  So.  61;  Illinois  C.  R.  Co.  v. 
Glover,  24  Ky.  L.  Rep.  1447,  71  S.  W.  630; 
Fulks  V.  St.  Louis  &  S.  F.  R.  Co.  Ill  Mo. 
335,  19  S.  W.  818,  4  Am.  Neg.  Cas.  709; 
Creech  v.  Charleston  &  W.  C.  R.  Co.  66  S. 
C.  528,  45  S.  E.  86;  Distler  v.  Long  Island 
R.  Co.  151  N.  Y.  424,  35  L.R.A.  762,  45  N. 
E.  937,  1  Am.  Neg.  Rep.  135;  Johnson  t. 
West  Chester  &  P.  R.  Co.  70  Pa.  357;  Cen- 
tral R.  &  Bkg.  Co.  V.  Miles,  88  Ala.  256,  6 
So.  696,  2  Am.  Neg.  Rep.  29;  Louisville  & 
N.  R.  Co.  V.  Crunk,  119  Ind.  542,  12  Am. 
St.  Rep.  443,  21  N.  E.  31,  3  Am.  Neg.  Cas. 
229;  New  York,  P.  &  N.  R.  Co.  v.  Coul- 
boum,  69  Md.  360,  1  L.R.A.  541,  9  Am.  St. 
Rep.  430,  16  Atl.  208,  3  Am.  Neg.  Cas.  700. 

Stone,  J.,  delivered  the  opinion  of  the 
court : 

This  action  was  brought  by  the  adminis- 
tratrix of  his  estate  to  recover  damages  re- 
sulting from  the  death  of  Alexander  L.  Mur- 
phy, on  July  23,  1910,  caused  by  the  alleged 
negligence  of  the  defendant.  The  declara- 
tion alleges  that  plaintiff's  intestate  be- 
came a  passenger  on  one  of  defendant's 
trains,  having  purchased  a  ticket  from  Chi- 
cago, Illinois,  to  Bangor,  Michigan;  that  it 
was  the  duty  of  the  defendant  to  keep  its 
depots,  with  their  platforms,  along  such 
railroad  between  Chicago  and  Bangor  in 
safe  condition,  and  to  safely  carry  said 
Murphy  to  his  destination.  It  is  alleged 
that  Murphy,  upon  arrival  of  the  train, 
left  it  at  Benton  Harbor,  an  intermediate 
station,  for  a  few  minutes'  rest  and  in- 
vignration,  and  that  while  there  it  was  de- 
fendant's du47  to  keep  its  station  platform 
in  safe  condition  for  passengers  in  getting 
on  and  off  the  cars  at  said  station.  That, 
disregarding  this  duty,  and  while  the  plain- 
tiff's intestate  was  on  its  station  platform, 
it  "carelessly  and  negligently  allowed  and 
permitted  a  large  baggage  or  express  truck 
to  be  and  remain  upon  said  platform,  with- 
in a  few  inches  from  the  edge  thereof,  ad- 
jacent to  the  track  of  said  defendant  upon 
which  the  said  passenger  train  was  remain- 
ing aforesaid,  and  near  to  and  within  a  few 
inches  of  the  coaches  of  said  train.  Plain- 
tiff further  says  that  when  the  conductor 
of  said  passenger  train  announced  that  the 
train  was  ready  to  depart,  plaintiff's  intes- 
tate, being  all  the  time  in  the  exercise  of 
due  care  and  caution  on  his  part,  and  not 
knowing  of  the  dangerous  proximity  of  said 
truck  to  the  said  train,  attempted  to  board 
said  train  from  said  platform,  got  hold  of 
the  handlebars  or  railing  on  the  steps  lead- 
ing to  the  platform  of  one  of  the  coaches  of 
said  passenger  train,  with  perhaps  not  more 
than  one  foot  upon  said  coach  steps,  when 
the  said  train  started,  and  by  reason  of  the 
said  truck  standing  where  it  did,  the  said 
L.R.A.1915C. 


truck  in  some  manner,  not  fully  known, 
caught  plaintiff's  intestate  and  brushed  him 
off  the  said  car  steps,  hurling  him  to  the 
ground  between  the  said  station  platform 
and  the  track  of  the  defendant's  said  rail- 
road, and  onto  the  said  railroad  track,  and 
several  of  the  cars  of  said  defendant's  train 
passed  over  his  body,  and  then  and  there  on 
said  day  killed  him." 

At  the  trial  it  appeared  that  plaintiff's 
decedent,  as  a  passenger,  took  defendant's 
train  at  Chicago  on  the  day  in  question,  and 
rode  as  far  as  Benton  Harbor,  Michigan. 
The  train  was  composed  of  an  engine,  tender, 
and  seven  or  eight  cars.  It  made  two  stops 
at  Benton  Harbor,  the  first  about  three 
car  lengths  from  the  depot,  to  coal,  and  the 
other  at  the  depot.  Murphy  alighted  at  the 
first  stop,  and  walked  towards  the  depot. 
After  the  train  pulled  ahead  to  the  depot, 
it  stood  there  some  five  or  six  minutes.  The 
length  of  the  depot  building,  known  as  the 
Union  Depot,  was  135  feet.  The  express  and 
baggage  rooms  were  located  at  the  west  end 
of  the  depot.  The  whole  length  of  the  ce- 
ment platform  along  the  tracks  was  305 
feet.  The  conductor  registered  his  train  as 
arriving  at  Benton  Harbor  at  5:20  P.  u. 
When  the  train  stopped  at  the  station  he 
shouted,  "All  aboard,"  and  after  he  had 
registered  his  train,  he  came  out  on  the 
platform  and  again  shouted,  "All  aboard," 
and  then  proceeded  to  the  engine  which  stood 
near  Fifth  street  at  the  easterly  end  of  the 
platform.  He  remained  near  the  cab  of  the 
engine  while  the  engineer  read  a  train  order 
to  him.  He  then  looked  at  his  train  to  see 
if  all  passengers  had  gotten  onto  the  train. 
Everything  appearing  clear,  he  gave  the 
engineer  the  signal  to  proceed  by  raising 
his  hand,  and  stepped  onto  the  front  end  of 
the  first  coach.  After  the  train  started 
Murphy  was  seen  running  from  the  depot 
some  75  feet  in  a  diagonal  direction,  and 
along  with  the  train  about  a  coach  length, 
attempting  to  board  the  train.  At  the  time 
deceased  attempted  to  get  on  the  train,  it 
was  going  somewhere  between  4  and  7  miles 
an  hour.  A  number  of  witnesses  testified 
that  at  this  time  deceased  had  an  umbrella 
in  his  right  hand,  or  under  his  right  arm, 
and  a  small  paper  in  his  left  hand.  Other 
witnesses  testified  that  they  did  not  see  de- 
ceased have  an  umbrella  or  paper,  but  their 
testimony  was  of  a  negative  character,  and 
it  must  be  said  that  the  great  weight  of  the 
affirmative  testimony  was  as  first  above 
stated.  An  express  truck  stood  on  the  plat- 
form near  the  easterly  end  thereof,  towards 
Fifth  street.  Its  exact  distance  from  the 
edge  of  the  platform  or  track  was  a  disputed 
question.  One  of  plaintiff's  principal  wit- 
nesses  testified:    "The   last   I   saw   of   Dr. 
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Murphy  he  was  on  the  run,  and  the  train 
was  moving." 

Another  of  plaintiff's  witnesses  testified: 
"I  seen  Dr.  Murphy  as  soon  as  they  hol- 
lered, 'AH  aboard;'  I  seen  him  start  for  the 
train.  He  ran;  the  train  was  going  about 
4  miles  an  hour,  or  anyway  as  fast  as  a  man 
-will  walk.  ...  He  took  hold  of  the 
train  with  his  left  hand,  and  the  train  was 
going  easterly.  He  reached  with  both  hands 
and  only  got  one,  and  catching  with  that 
hand  rather  threw  him  this  way.  .  .  . 
When  I  first  saw  him  I  was  standing  in 
front  of  the  depot,  and  he  started  from  the 
south  end.  Where  he  had  been  I  do  not 
know,  and  the  train  was  pulling  out,  and 
he  started  to  run,  and  he  wanted  to  board 
the  train,  and  as  he  got  hold  of  the  grab,  the 
handlebar,  he  struck  the  truck,  the  Ameri- 
can Express  truck,  standing  right  beside  the 
train.  The  platform  was  a  concrete  stone 
platform.  The  truck  was  right  alongside 
the  train,  and  as  he  tried  to  board  that 
train  he  struck  his  hip  against  that  truck, 
and  that  knocked  his  feet  out  from  under 
him,  and  he  went  headlong  down  between 
the  truck  and  the  train." 

Whether  deceased  got  one  foot  upon  the 
step  of  the  car  or  was  running  beside  the 
train  with  his  hand  on  the  hand  rail  when 
he  hit  the  truck,  was  a  question  about  which 
the  testimony  differed. 

Another  witness  for  the  plaintiff  testi- 
fied: "When  the  accident  happened  I  was 
about  20  feet  from  the  main  entrance.  I 
was  to  the  east  of  the  main  entrance.  I 
was  sitting  on  the  curb.  ...  I  was 
looking  northeast;  they  call  it  north  there. 
I  was  looking  toward  the  track.  I  saw 
the  conductor  going  towards  the  engine;  the 
engine  was  Tery  near  on  Fifth  street.  It 
was  not  across  the  street,  but  facing  Fifth 
street.  Mr.  Murphy,  he  ran  diagonally 
from  this  window.  I  didn't  notice  Mr.  Mur- 
phy at  the  window.  .  .  .  Mr.  Murphy 
came  on  a  trot  diagonally  across  here,  and 
I  sat  here,  and  the  first  coach  that  passed 
he  tried  to  get  on;  the  people  were  stand- 
ing on  the  platform  and  the  train  was  go- 
ing so  slow  that  he  missed  the  next  coach; 
instead  of  catching  the  next  coach  he 
catched  the  hind  end  of  the  third  coach; 
that  is  the  coach  he  tried  to  catch  at  the 
head.  Q.  How  did  he  catch  itt  A.  He 
reached  his  left  hand  up  like  that  and  pulled 
himself,  with  his  foot  upon  the  platform, 
upon  the  step.  As  he  did  that  the  truck 
pushed  him  between  the  cars,  in  between 
two,  I  should  say  the  two  coaches,  and  that 
doubled  him  up  in  such  a  way  the  steps  hit 
him  in  the  back,  I  should  say  right  there 
some  place  [indicating],  and  there  was 
about  12  inches  between  the  step  and  the 
earth,  I  should  call  it  about  that,  and  the 
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step  rolled  him  out,  and  the  train  kept  on 
going,  and  it  throwed  him  back  under  the 
next  coach  wheel." 

The  plaintiff's  intestate  was  killed  in- 
stantly. He  was  thirty-six  years  of  age, 
weighed  about  130  pounds,  and  was  active 
and  in  good  health. 

At  the  close  of  the  plaintiff's  testimony, 
and  again  at  the  close  of  all  the  testimony, 
counsel  for  defendant  moved  the  court  to 
direct  a  verdict  for  defendant  for  the  fol- 
lowing reasons: 

"1.  Because  it  is  undisputed  upon  all  the 
testimony  that  the  contributory  'negligence 
of  the  deceased  is  conclusively  established. 

"2.  Because  reasonable  minds  cannot  dif- 
fer that  the  deceased  was  negligent  in  at- 
tempting to  get  on  the  moving  train,  and 
such  minds  cannot  differ  that  such  negli- 
gence contributed  to  his  injury  and  death. 

"3.  Because  no  negligence  whatever  is 
shown  on  the  part  of  the  defendant  or  any 
of  its  employees. 

"4.  Because  there  is  no  proof  that  the  de- 
fendant neglected  any  duty  it  owed  the 
plaintiff  in  the  premises. 

"5.  The  plaintiff  cannot  complain  that  the 
truck  was  left  at  the  end  of  the  platform, 
opposite  the  baggage  car,  while  the  train 
was  at  rest;  the  train  being  at  rest  and  no 
part  of  the  truck  being  where  passengers 
could  collide  with  it  while  getting  on  the 
train  when  the  train  was  at  rest;  the  track 
could  not  possibly  interfere  with  a  pas- 
senger rightfully  and  properly  attempting 
to  get  aboard  such  train. 

"6.  The  platform  of  the  defendant  being 
absolutely  safe  for  the  deceased  to  have 
entered  any  of  the  coaches  while  the  train 
was  at  rest,  the  truck  could  not  have  been 
made  to  cut  any  figure  in  the  case,  except 
by  the  negligence  of  thj  deceased,  and  such 
negligence  bars  a  recovery." 

The  motions  were  overruled,  and  excep- 
tions duly  taken.  The  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiff. 

The  above-quoted  points,  and  others,  were 
urged  upon  a  motion  for  a  new  .trial,  which 
was  denied,  and  the  denial  duly  excepted  to 
by  defendant,  and  the  questions  are  now  be- 
fore us  upon  proper  assignments  of  error. 

A  careful  reading  of  this  record  has  im- 
pressed us  with  the  claim  of  the  defendant 
that,  under  all  of  the  testimony  in  the  case, 
the  plaintiff's  intestate  was  guilty  of  such 
negligence  in  attempting  to  board  a  moving 
train  as  to  bar  a  recovery.  We  think  that 
it  is  undisputed  upon  all  of  the  testimony 
that  the  contributory  negligence  of  the  de- 
ceased was  conclusively  shown.  By  the 
overwhelming  weight  of  the  evidence,  it  ap- 
pears that  deceased  was  handicapped  and 
at  a  disadvantage  by  having  an  umbrella 
under  his  right  arm;  there  had  been  ample 
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notice,  time,  and  opportunity  given  to  board 
tlie  train  wiiile  at  rest,  and  an  ample  and 
clear  platform  provided  upon  which  to 
reach  the  train  while  standing  at  tlie 
station.  One  who  under  such  circumstanees 
attempts  to  board  a  moving  train  which,  as 
in  this  case,  was  rapidly  picking  up  speed, 
is  guilty  of  contributory  negligence  as  mat- 
ter of  law;  especially  is  this  so  when  the 
undisputed  evidence  shows  that  the  person 
had  ample  time  and  a  reasonably  safe  in- 
gress to  the  train  while  it  stood  at  the 
station.  The  act  of  deceased  was  so 
palpably  reckkss  as  to  be  inexcusable.  He 
was  guilty  of  contributory  negligence  in  at- 
tempting to  board  a  moving  train  as  he  did, 
and  no  fault  of  the  defendant  or  its  em- 
ployees, short  of  gross  or  wanton  careless- 
ness, could  excuse  him  from  the  results  of 
such  negligence.  It  has  always  been  regard- 
ed as  negligence  for  a  passenger  to  attempt 
to  enter  a  car  in  a  running  train.  Blair  v. 
Grand  Rapids  &  I.  R.  Co.  60  Mich.  124,  26 
N.  W.  865,  16  Am.  Neg.  Cas.  146. 

In  Lake  Shore  k  M.  S.  R.  Co.  t.  Bangs,  47 
Mich.  470,  11  N.  W.  276,  4  Am.  Neg.  Cas. 
29,  where  a  passenger  jumped  from  a  mov- 
ing train.  Justice  Campbell  said:  "We 
have  reluctantly  felt  ourselves  compelled  to 
hold  that  in  our  judgment  such  conduct  is 
beyond  any  question  negligence,  and  that 
the  jury  should  have  been  so  instructed. 
The  fact  that  many  persons  take  the  risk 
of  leaving  cars  in  motion  does  not  make 
them  any  the  less  risks  which  they  have  no 
right  to  lay  at  the  door  of  the  railroad  com- 
panies. No  company  can  use  effectively  co- 
ercive powers  to  keep  passengers  from  doing 
such  things.  All  persons  of  sound  mind 
must  he  held  responsible  for  knowledge  of 
the  usual  risks  of  such  traveling.  Everyone 
is  supposed  to  know  that  a  fall  beside  a 
moving  train  is  very  likely  to  bring  some 
part  of  the  body  or  limbs  in  danger  of  being 
crushed.  Everyone  is  supposed  to  know 
that  in  jumping  from  a  vehicle  running  6 
miles  an  hour,  or  much  lass,  he  stands  a 
good  many  chances  of  falling,  or  being  un- 
able to  fully  control  his  movements  and 
that  falling  near  a  train  is  always 
dangerous.  No  doubt  everyone  who '  tries 
such  an  experiment  persuades  himself  that 
he  will  escape,  but  it  is  impossible  to  sup- 
pose anyone  of  common  sense  does  not  know 
that  there  is  danger.  ...  If  it  was 
negligent  to  do  as  Bangs  did,  the  rule  of  the 
law  deprives  him  of  any  redress,  because 
there  is  here  no  doubt  that  it  was  the  im- 
mediate occasion  of  the  mischief.  The  case 
is  a  very  hard  one,  and  he  probably  did 
what  some  others  might  have  done  in  his 
place.  But  the  courts  cannot  allow  hard 
cases  to  change  the  rules  that  they  are  com- 
pelled to  administer."  Werbowlsky  ▼.  Ft. 
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Wayne  &  E.  R.  Co.  86  Mich.  236,  24  Am.  St. 
Rep.  120,  48  N.  W.  1097,  4  Am.  Neg.  Cas. 
112:  Jacob  v.  Flint  &  P.  M.  R.  Co.  105 
Mich.  450,  63  N.  W.  502,  4  Am.  Neg.  Cae. 
189. 

The  opinion  in  the  last-cited  case  is 
worthy  of  examination,  as  it  distinguishes 
the  case  from  McCaslin  v.  Lake  Shore  &  M. 
S.  R.  Co.  93  Mich.  553,  53  N.  W.  724,  4  Am. 
Neg.  Cas.  142,  and  Cousins  v.  Lake  Shore  & 
M.  S.  R.  Co.  96  Mich.  386,  58  N.  W.  14,  4 
Am.  Neg.  Cas.  162,  cited  by  plaintiffs  coun- 
sel in  the  instant  case.  In  the  Cousins  Case, 
Justice  Montgomery  said:  "The  law  upon 
the  subject  ought  no  longer  to  be  in  doubt. 
It  is  undoubtedly  prima  facie  negligent  for 
a  passenger  to  attempt  to  alight  from  qr 
board  a  moving  train,  but  it  is  not  in  all 
cases  negligence  per  ae  to  attempt  to  do  so. 
If  one  is,  by  the  wrongful  act  of  the  carrier, 
placed  in  a  position  where,  under  a  sudden 
impulse  to  save  himself  from  serious  incon- 
venience, he  attempts  to  alight  from  a  mov- 
ing train,  where  the  danger  is  not  immi- 
nent, and  where  persons  of  ordinary  care 
and  caution  would  make  the  attempt,  it  is 
not  necessarily  negligent." 

We  understand  the  doctrine  of  the  last- 
cited  case  to  be  that,  on  first  view,  or  on 
the  face  of  the  act,  it  is  negligent  for  a  pas- 
senger to  attempt  to  alight  from  or  board  a 
moving  train,  but  there  may  be  attending 
circumstances,  like  a  wrongful  act  of  the 
carrier,  or  where  the  danger  is  not  immi- 
nent, or  the  like,  where  it  would  not  neces- 
sarily be  negligent.  We  have  examined  the 
record  in  vain  to  find  any  such  attending 
circumstances  here.  The  train  had  been 
standing  at  the  station  five  or  six  minutes, 
the  signals  for  starting  the  train  were 
ample  and  timely,  no  fault  on  the  part  of  the 
carrier  is  claimed  at  this  point,  and  it  does 
appear  that  deceased  was  simply  loitering 
about  tiie  station  at  a  time  when  he  should 
have  been  upon  the  train.  Burden  v.  Lake 
Shore  &  M.  S.  R.  Co.  104  Mich.  101,  62  N. 
W.  173;  Michigan  C.  R.  Co.  v.  Coleman,  28 
Mich.  440,  4  Am.  Neg.  Cas.  1 ;  Foley  v.  De- 
troit &  M.  R.  Co.  179  Mich.  686,  146  N.  W. 
186. 

Many  more  of  our  own  cases  might  be 
cited  in  support  of  the  general  doctrine  here 
stated.  See  Smith  v.  Preferred  Mut.  Acci. 
Asso.  104  Mich.  634,  62  N.  W.  990.  We 
see  nothing  in  the  circumstances  which 
could  change  the  general  rule,  or  excuse  the 
act. 

In  St.  Louis  &  S.  P.  R.  Co.  ▼.  Dewees,  82 
C.  C.  A.  190,  153  Fed.  56,  Van  Devanter,  C. 
J.,  used  the  following  appropriate  lan- 
guage: "It  is  undoubtedly  true  that  cases 
are  not  lightly  to  be  withdrawn  from  the 
jury,  and  that  ordinarily  negligence  is  so 
far  a  question  of  fact  that  it  should  be  sub- 


Digitized  by 


Google 


MURPHY  T.  PERE  MARQUETTE  R.  00. 


041 


mitted  to  and  determined  by  them,  but  it 
is  equally  true  that  when  the  evidence  and 
the  inferences  to  be  reasonably  drawn  from 
it  are  undisputed,  or  are  of  such  conclusive 
character  that  the  exercise  of  a  sound  ju- 
dicial discretion  would  permit  the  court  to 
give  effect  to  but  one  verdict,  the  case  may 
and  should  be  withdrawn  from  the  jury, 
and  a  verdict  directed  for  the  plaintiff  or 
the  defendant,  as  the  one  or  the  other  may 
be  proper." 

We  have  examined  the  authorities  cited 
from  other  states. 

In  Browne  v.  Raleigh  k  6.  R.  Co.  108  N. 
C.  34,  12  S.  E.  958,  6  Am.  Neg.  Cas.  106,  the 
conductor  of  a  train  had  ordered  a  pas- 
senger to  go  to  a  coach  and  get  in,  and  then 
signaled  the  engineer  to  start  the  train 
without  waiting  to  see  whether  the  passen- 
ger had  gotten  on.  It  was  held  that  the 
company  was  not  liable  for  the  injuries  re- 
ceived by  the  passenger  in  trying  to  get  on 
the  car  in  motion,  where  the  train  had  al- 
loady  been  stopped  a  reasonable  time  and 
the  passenger  had  wilfully  delayed  to  get  on 
it,  and  that,  in  order  to  avoid  the  imputa- 
tion of  contributory  negligence  in  so  board- 
ing the  moving  train,  the  passenger  must 
show  that  he  did  so  without  manifest  risk 
to  himself,  or  that  the  train  did  not  stop 
long  enough  for  him  to  board  it  while  it  was 
stationary.  The  court  said:  "The  general 
rule  is  that  passengers  who  are  injured 
while  attempting  to  get  on  or  off  a  moving 
train,  cannot  recover  for  the  injury.  Phil- 
lips V.  Rensselaer  &.  8.  R.  Co.  49  N.  Y.  177, 
5  Am.  Xeg.  Cas.  166;  Beach,  Railway  Law, 
%  087.  But,  of  course,  this,  like  all  other 
general  rules,  is  subject  to  some  exceptions. 
Where  a  train  is  stopped  at  a  station,  and, 
after  passengers  are  told  to  go  aboard,  it 
suddenly  started  before  they  have  had  time 
to  do  so,  and  when,  without  unreasonable 
4elay,  they  are  trying  to  get  upon  it,  if  a 
passenger  who  is  in  the  act  of  getting  upon 
the  platform  is  injured  by  the  sudden  jerk 
of  starting  without  a  signal,  the  court  may 
submit  the  question  of  negligence  to  the 
jury.  But  the  company  is  under  no  obli- 
gation to  delay  the  departure  of  the  train 
beyond  the  usual  time  because  a  passenger 
has  purposely  or  negligently  deferred  get- 
ting on  it  till  the  last  moment,  though  he 
had  abundant  time  to  do  so  while  it  was 
standing  still." 

In  Hunter  v.  Cooperstown  &  S.  Valley  R. 
Co.  112  N.  Y.  371,  2  L.R.A.  832,  8  Am.  St. 
Bep.  752,  19  N.  E.  820,  6  Am.  Neg.  Cas.  280, 
the  New  York  court  of  appeals  held  that  en- 
deavoring to  board  a  train  moving  at  the 
rate  of  6  miles  an  hour  is  an  act  of  such 
danger  as  to  prevent  any  recovery  from  the 
railroad  company  for  the  death  of  the  per- 
son attempting  it,  even  though  the  train 
LR.A.1916C. 


was  about  to  pass  the  station  where  it  was 
advertised  to  stop,  and  where  he  was  wait- 
ing for  it,  without  stopping,  and  the  con- 
ductor called  to  him  to  jump  on  if  he  was 
going.  In  that  case  Feckham,  J.,  delivered 
the  opinion  of  the  court,  and  reviews  the 
New  York  cases,  quoting  the  language  of 
Andrews,  J.,  in  Solomon  v.  Manhattan  R. 
Co.  103  N.  Y.  437,  57  Am.  Rep.  760,  9  N.  E. 
430,  3  Am.  Neg.  Cas.  261,  as  follows: 
"  'Negligence,  no  doubt,  is  usually  a  ques- 
tion of  fact  of  which  the  jury  must  inquire, 
but  the  inference  of  n^ligence  in  a  given 
case  may  be  so  clear  and  convincing  that 
the  judge  may  direct  a  verdict.  The  con- 
clusion that  it  is  prima  facie  dangerous  to 
alight  from  a  moving  train  is  founded  on 
our  general  knowledge  and  common  experi- 
ence, and  it  is  akin  to  the  conclusion,  now 
generally  accepted,  that  it  is  in  law  a 
dangerous,  and  therefore  negligent,  act,  tm- 
less  explained  and  justified  by  special  cir- 
cumstances, to  attempt  to  cross  a  railroad 
track  without  looking  for  approaching 
trains.  In  boarding  a  moving  train  there 
is  generally  less  excuse  than  in  alighting 
from  one.  The  party  attempting  it  is  not 
often  under  the  same  stress  of  circum- 
stances as  frequently  happens  in  the  former 
case.  He  may  be  compelled  to  wait  for  an- 
other train,  but  this  is  an  inconvenience 
merely,  which  does  not  justify  exposing 
himself  to  hazard.  ...  If  men  will 
take  hazards,  they  must  bear  the  cooie- 
quences  of  their  own  rashness;  and  it  is  no 
just  reason  for  visiting  the  consequences 
upon  another  that  his  negligence  co-operated 
in  producing  the  result.' " 

Judge  Peckham  continues:  "We  think 
that  the  facts  in  this  case  are  so  overwhelm- 
ing in  their  nature  that  no  reasonable  judg- 
ment can  be  formed  as  to  the  act  of  the 
deceased  in  attempting  to  jump  upon  this 
moving  train  other  than  that  it  was  danger- 
ous and  reckless,  and  that  the  injury  re- 
sulting therefrom  was  contributed  to  by 
him.  We  do  not  r^ard  it  as  of  the  slight- 
est importance,  under  the  circumstances  of 
this  case,  that  the  conductor  of  the  train 
notified  the  deceased  to  jump  on.  That 
notification  certainly  cannot  be  interpreted 
to  mean  more  than  that  the  train  would  not 
stop  or  go  slower  than  it  was  then  going, 
and  that  if  the  deceased  wanted  to  take  it 
he  must  jump  on  at  that  moment.  That 
does  not  alter  the  highly  dangerous  nature 
of  the  act  itself.  The  deceased  was  in  abso- 
lute safety  at  the  time  the  direction  was 
given.  It  created  no  emergency  which 
called  for  the  exercise  of  immediate  judg- 
ment in  the  choice  between  two  dangers.  It 
was  a  simple  question  of  possible  incon- 
venience, .  .  .  and  it  afforded  not  the 
slightest  justification  or  excuse  for  attempt- 
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ing  to  board  a  train  moving  at  that  rate  of 
speed,  and  when  he  did  it,  he  did  it  at  his 
own  risk.  We  think  the  plaintiff,  upon  this 
state  of  facts,  should  have  been  nonsuite<I." 

This  case  was  before  the  court  of  appeals 
again,  and  is  found  reported  in  Hunter  v. 
Cooperstown  &  S.  Valley  R.  Co.  126  N.  Y. 
18,  12  I<.R.A.  429,  26  N.  E.  958,  6  Am.  Neg. 
Cas.  289.  A  new  trial  had  been  had  in 
which  the  plaintiff  had  recovered  on  some 
new  evidence  that  the  speed  of  the  train  was 
between  1  and  2  miles  an  hour.  The  court 
said:  "Of  these  witnesses,  two  had  previ- 
ously testified  to  a  speed  of  4  to  6  miles  an 
hour,  and  the  other  had  not  testified  upon 
that  subject.  In  view  of  the  doubt  justly 
resting  upon  the  character  and  correctness 
of  this  evidence,  we  might  very  properly 
say  that  it  was  open  to  the  court  to  take  as 
the  fact  concerning  the  speed  of  the  train 
the  evidence  given  by  the  other  witnesses  in 
the  case  for  both  parties,  which  placed  it 
at  about  6  miles  an  hour.  But  we  shall,  for 
the  purposes  of  the  case,  assume  that  the 
evidence  as  now  given  left  it  a  question 
.  .  .  as  to  how  fast  the  train  was  mov- 
ing past  the  station.  We  will  accept  that 
rate  of  speed  deemed  by  the  plaintiffs  as 
most  favorable  to  their  contention,  and 
still  we  must  hold  that  the  plaintiffs  were 
not  entitled  to  a  recovery  on  their  case. 
The  conclusion  was  irresistible  from  the 
facts  that  the  conduct  of  the  plaintiffs' 
intestate  was  negligent,  and  that  his  act 
contributed  to  his  injuries  and  death." 

In  Missouri  P.  R.  Co.  v.  Texas  ft  P.  R. 
Co.  the  circuit  court  for  the  eastern  district 
of  Louisiana,  36  Fed.  879,  7  Am.  Keg.  Cas. 
570,  the  intervener  sought  to  recover  of  the 
Texas  &  Pacific  Railroad  Company  damages 
for  injuries  received  while  attempting  to 
board  the  defendant's  train,  operated  by 
receivers  of  said  road.  The  master  report- 
ed adversely  to  the  claim,  and  the  inter- 
vener excepted.  Pardee,  J.,  said:  "The  evi- 
dence establishes,  as  the  master  reports, 
that  the  intervener  received  the  injuries  of 
which  he  complains  in  attempting  to  get  on 
the  passenger  train  of  the  Texas  &  Pacific 
Railway  Company  while  the  same  was  in 
motion,  and  before  it  stopped  at  a  regular 
station  on  the  line;  that  in  so  getting  on 
the  train  he  was  neither  advised  nor  com- 
pelled by  the  agents  of  the  company,  and 
that  the  intervener's  said  attempt  con- 
tributed directly  to  his  injuries.  It  is  the 
settled  jurisprudence  of  Louisiana,  whose 
laws  control  as  to  the  responsibility  in  this 
case,  that  no  person  can  recover  damages 
for  injuries  received  where  be  has  himself 
contributed  to  the  negligence  which  caused 
the  injury.  See  Knight  v.  Pontchartrain  R. 
Co.  23  La.  Ann.  462,  3  Am.  Neg.  Cas.  510, 
and  cases  there  cited.  Attempting  to  mount 
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a  moving  railroad  train  without  the  advice 
and  direction  of  the  railroad's  agents  is 
negligence,  according  to  all  respectable  au- 
thorities, text-books,  and  adjudged  cases. 
See  Shearm.  4;  Redf.  Neg.  §  283;  Hutchin- 
son, Carr.  §  641;  2  Rorer,  Railroads,  1111." 

In  Tobin  v.  Pennsylvania  R.  Co.  211  Pa. 
457,  60  Atl.  999,  18  Am.  Neg.  Rep.  602,  the 
per  curiam  opinion  is  so  short  that  we 
quote  the  same:  "The  plaintiff  was  injured 
at  a  station  where  the  tracks  of  the  defend- 
ant's road  were  elevated  to  avoid  crossing 
a  city  street  at  grade.  The  station  platform 
was  13  feet  wide  and  340  feet  long,  and  ex- 
tended to  the  side  of  the  street.  Across  the 
end  of  the  platform  above  the  street  there 
was  a  fence  3)  feet  high  for  the  protection 
of  passengers.  A  train  reached  the  station 
when  the  plaintiff  was  on  the  street  below, 
and  when  he  was  at  the  top  of  the  stalra 
which  led  from  the  street  to  the  platform, 
it  was  standing,  or,  if  started,  was  moving 
so  slowly  that  he  did  not  observe  its  motion. 
He  walked  slowly  across  the  platform  and 
got  on  the  first  step  of  the  car,  which  was 
then  in  motion.  Before  he  mounted  the 
second  step,  his  back  was  struck  by  the  end 
of  the  fence,  which  was  7  inches  from  the 
side  of  the  car  and  about  22  feet  from  the 
place  where  he  got  on  the  step.  No  con- 
clusion could  have  been  reached  from  the 
plaintiff's  testimony  that  would  have  re- 
lieved him  from  the  imputation  of  negli- 
gence. There  was  nothing  in  the  circum- 
stances to  make  the  case  an  exception  to 
the  rule  that  it  is  negligence  per  se  to  step 
on  a  moving  train.  Nor  can  it  be  said  that 
the  plaintiff  escaped  the  risk  which  he  as- 
sumed, and  was  afterwards  injured  by  some 
negligent  act  of  the  railroad  company.  He 
was  never  safely  on  the  train,  nor  in  a  posi- 
tion in  which  his  body  did  not  extend  at 
least  7  inches  beyond  the  side  of  the  car 
during  the  time  he  was  carried  forward  22 
feet  to  the  fence.  No  negligence  of  the  com- 
pany was  shown.  There  was  no  sudden 
start  or  jar  of  the  car  as  the  plaintiff  was 
getting  on,  and  there  was  nothing  of  an  un- 
usual character  in  the  construction  of  the 
station  platform  or  fence." 

The  judgment  for  defendant  was  affirmed. 
See  Elliott  on  Railroads,  §  1642;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Trigo,  —  Tex.  Civ. 
App.  — ,  101  S.  W.  254. 

The  following  cases  are  cited  by  plain- 
tiff's counsel:  In  Irvin  v.  Missouri  P.  R. 
Co.  81  Kan.  649,  26  L.Rj1.(N.S.)  739,  106 
Pac.  1063,  it  was  held  that  it  was  not  negli- 
gence per  te  to  get  on  or  off  a  moving 
train;  that,  generally,  whether  it  is  negli- 
gence or  not  is  a  question  for  the  jury.  In 
that  case  the  question  of  contributory 
negligence  was  especially  pleaded  and  re- 
lied upon  as  a  defense.     There  was  a  gen- 
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eral  verdict  for  the  plaintiff  upon  all  the 
issues  presented,  and  the  court  held  upon 
appeal  that  it  was  too  late  to  raise  the  ques- 
tion then.  The  parties  were  concluded  by 
the  verdict.  Two  persons  got  upon  the  rear 
step  of  the  rear  car,  and  the  plaintiff,  being 
upon  the  lower  step,  was  prevented  from 
getting  upon  the  other  step  by  reason  of  the 
obstacle  presented  by  the  other  passenger, 
and  he  was  injured  by  striking  against  a 
truck  upon  the  platform.  It  was  held  that 
the  case  presented  a  question  for  the  jury. 

In  an  earlier  Kansas  case,  that  of  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  HoUoway,  71  Kan. 
1,114  Am.  St.  Rep.  462,  80  Pac.  31,  18  Am. 
Neg.  Rep.  82,  the  person  had  entered  the 
station  and  purchased  a  ticket  intending  to 
take  a  passenger  train  soon  to  arrive,  and 
the  case  holds  that  such  a  party  acquired 
the  status  of  a  passenger,  and  it  became  the 
duty  of  the  railroad  to  exercise  reasonable 
care  to  provide  him  a  safe  approach  to  the 
train,  and  reasonable  time  and  opportunity 
to  get  aboard;  that  the  running  of  a  freight 
train  between  the  station  and  the  passenger 
train,  thus  blocking  the  access  of  passengers 
to  the  passenger  train  during  the  time  it 
stopped  at  the  station,  was  negligence  as 
to  the  awaiting  passenger,  who  suffered  in- 
jury by  reason  of  insufficient  opportunity 
to  get  aboard.  That  an  attempt  of  a  pas- 
senger to  board  a  moving  train,  although 
attended  with  some  danger,  is  not,  under  all 
circumstances,  contributory  negligence.  It 
vas  held  that  if  the  speed  of  the  train  and 
the  difficulties  in  the  way  of  boarding.it  are 
so  obviously  dangerous  that  a  person  of 
ordinary  prudence  would  not  attempt  to  get 
on  the  train,  a  passenger  who  makes  the  at- 
tempt and  is  injured  is  guilty  of  such  con- 
tributory negligence  as  would  bar  a  re- 
covery. 

In  this  case,  the  injured  passenger,  a 
strong,  able-bodied  man,  accustomed  to  get- 
ting on  and  off  cars,  attempted  to  board  a 
train  moving  at  the  rate  of  4  miles  an  hour, 
iwhich  he  was  waiting  to  take,  and  which  he 
had  not  been  afforded  a  reasonable  oppor- 
tunity to  get  on  while  it  was  at  rest.  The 
day  was  clear,  and  the  ground  where  he 
made  the  attempt  was  smooth.  Held,  that 
it  cannot  be  said,  as  matter  of  law,  that  the 
attempt  was  so  obviously  dangerous  as  to 
constitute  contributory  negligence,  and  that 
whether  there  was  such  negligence  was  a 
proper  question  to  leave  to  the  jury.  The 
court  said:  "It  is  the  duty  of  a  passenger 
to  be  reasonably  alert  and  prompt  in  board- 
ing a  train,  but,  considering  that  the  freight 
train  concealed  the  incoming  passenger 
train  and  blocked  the  passage  from  the 
station  to  it,  we  cannot  say  that  Holloway 
tvas  not  reasonably  prompt  and  diligent  in 
his  efforts  to  get  on  board  the  ears.  The 
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stop  of  the  passenger  train  was  very  brief, 
altogetlier  too  much  so,  considering  the  sur- 
rounding circumstances." 

The  court  quotes  the  following  rule  from 
Thompson  on  Negligence,  §  29B5 :  "  'It 
cannot  be  affirmed  that  a  person  is  guilty 
of  contributory  negligence  as  matter  of  law 
i  from  the  mere  fact  tuat  he  attempts  to 
board  a  railway  train  while  it  is  in  motion. 
If  the  train  does  not  stop  at  the  proper 
stopping  place  for  a  sufficient  length  of  time 
to  enable  the  passenger  to  get  on  befo~e  it 
starts,  and  the  passenger,  thus  coerced  by 
the  negligence  of  the  company,  attempts  to 
board  the  train  while  it  is  slowly  moving, 
and  is  injured  in  the  attempt,  contributory 
negligence  will  not  be  imputed  to  him,  but 
he  will  be  allowed  to  recover  damages.' " 
The  court  also  cited  Johnson  v.  Westchester 
ft  P.  R.  Co.  70  Pa.  357,  6  Am.  Neg.  Cas  264. 
It  is  said  in  that  case  that  the  trai"  had 
started  before  the  passengers  had  had  suffi- 
cient time  to  get  on  board,  and  the  plain- 
tiff, encumbered  with  a  valise  and  a  num- 
ber of  packages,  missed  his  footing  and  his 
arm  was  crushed  by  the  wheels  of  the  car. 
It  was  urged  that  it  should  have  been  de- 
clared, as  a  matter  of  law,  that  he  was 
negligent.  The  court  said:  "The  fact  ap- 
pears to  be  clear  that  a  reasonable  time  for 
the  transfer  was  not  given,  and  that  the 
plaintiff,  with  all  his  effort  to  make  haste, 
was  unable  to  make  the  connection  in  conse- 
quence of  this  want  of  time.  Kow,  though 
the  train  was  distinctly  in  motion,  so  that 
a  bystander,  cool  and  unconcerned,  could 
see  it  visibly  running  on  the  track,  are  we 
to  say  as  a  matter  of  law  binding  on  the 
jury,  that  a  passenger  having  a  right  to  go 
on  the  train,  and  seeing  himself  about  to 
be  left  improperly  by  the  wayside,  is  guilty 
of  culpable  legal  negligence  if  he  should 
essay  to  reach  his  destination,  no  matter 
how  slow  the  motion  in  running  might  be, 
or  how  little  danger  was  apparent  to  him? 
He  may  be  guilty  of  negligence,  but  of  this 
the  jury  should  judge  under  the  circiun- 
stances." 

In  Wooten  t.  Mobile  &  O.  R.  Co.  79  Miss. 
26,  29  So.  61,  the  defendant,  a  railway  com- 
pany, had  tickets  for  an  excursion,  but  none 
were  on  sale  in  the  town  where  the  dece- 
dent lived.  Decedent,  wishing  to  go,  ar- 
ranged to  have  tickets  from  the  next  station 
brought  to  him  by  the  baggage  master  on 
the  excursion  train.  As  soon  aa  the  train 
arrived  he  took  the  tickets,  signed  them 
as  required  by  the  company,  and  attempted 
to  board  the  train,  which  was  already  mov- 
ing slowly,  and  was  hurled  against  a  bag- 
gage truck,  thrown  under  the  cars  and 
killed.  His  wife,  niece,  and  granddaughter 
had  been  helped  on  board  by  a  friend,  and 
had  no  time  to  get  their  seats  before  the 
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train  started.  Held,  that  the  question  of 
decedent's  contributory  negligence  should 
have  been  submitted  to  the  jury.  The  court 
said:  "Mr.  Wooten's  situation  was  even 
more  urgent  than  that  of  an  ordinary  pas- 
senger. He  had  arranged  for  tickets  to  be 
brought  to  him  there.  They  were  sent  by 
the  company.  They  were  useless  until  he 
signed  them,  which  he  did  as  soon  as  he 
could,  but  the  train  actually  started  before 
his  family  were  comfortably  seated, — before 
they  could  get  their  basket  of  fruit  into 
the  car.  Under  these  circumstances  .  .  . 
the  jury  should  have  been  allowed  .  .  . 
to  pass  on  the  question  of  negligence." 

In  Illinois  C.  R.  Co.  v.  Glover,  24  Ky. 
L.  Rep.  1447,  71  S.  W.  630,  the  question  of 
whether  a  passenger  who  got  off  his  train 
at  an  intermediate  station,  and  undertook, 
under  the  direction  of  the  conductor,  to 
board  it  again  while  moving,  was  guilty  of 
contributory  negligence,  was  held  to  be  a 
question  for  the  jury.  The  court  said: 
"While  there  is  some  conflict  in  the  authori- 
ties, the  later  cases  sustain  the  rule  that, 
where  a  passenger  gets  off  his  train  at  an 
intermediate  station,  and  then  undertakes 
to  board  it  while  moving  slowly,  by  the 
direction  of  the  conductor  or  servant  in 
charge,  he  is  not  per  ae  guilty  of  negli- 
gence; but  it  is  a  question  for  the  jury 
whether,  considering  the  speed  of  the  train, 
the  direction  he  received,  and  other  circum- 
stances, he  exercised  proper  care." 

Mills  T.  Missouri,  K.  &  T.  R.  Co.  94  Tex. 
242,  55  L.R.A.  497,  59  S.  W.  874.  In  that 
case  there  was  evidence  that  the  defendant 
failed  to  perform  its  duties  which  it  owed 
to  the  plaintiff.  It  was  claimed  that  the 
passenger  had  been  denied  the  opportunity 
to  get  a  ticket,  and  it  appeared  that,  by  rea- 
son of  the  absence  of  the  ticket  agent,  he 
was  unable  to  reach  the  train  until  it  com- 
menced to  move.  Under  those  circumstan- 
ces it  was  held  that  it  was  not  negligence 
per  ae  to  attempt  to  go  upon  a  slowly  mov- 
ing train. 

We  think  that  it  appears  that  the  cases 
cited  by  plaintiff's  counsel  are  exceptional 
cases,  and  do  not  change  the  general  rule. 

It  may  be  said  that  the  cases  are  uni- 
form in  holding  that  boarding  a  moving 
train  is  at  least  prima  facie  negligence,  and 
that  in  the  instant  case  the  plaintiff  offered 
no  testimony  which  showed,  or  tended  to 
show,  any  justification  or  excuse  on  the  part 
of  the  deceased.  Under  the  facts  in  the  case 
and  the  law  applicable  thereto,  the  trial 
court  should  have  withdrawn  the  case  from 
the  jury,  and  directed  a  verdict  for  the  de- 
fendant, on  the  ground  of  the  contributory 
negligence  of  plaintiff's  decedent. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  assignments  of  error. 
L.R.A.1916C. 


For  the  error  pointed  out,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  no 
new  trial  granted. 


OKLAHOMA  SUPREME  C01TBT. 

(Division  No.  2.) 

C.  B.  HALE,  Plff.  in  Err., 

v. 

ST.   LOUIS   i,   SAN   FRANCISCO    RAIL- 

ROAD  COMPANY, 

(39  Okla.  192,  134  Pac.  949.) 

Corporation  ^  foreign  ^  statute  of  limi- 
tations ^  right  to  benefit. 

The  general  policy  of  the  state  to  require 
nonresident  corporations  to  become  resi- 
dent persons,  by  a  compliance  with  §  43, 
art.  9,  of  the  Constitution,  §  260,  Williams's 
Anno.  Const.,  in  order  that  the  state  may 
regulate  and  control  same,  in  intrastate 
matters,  and  in  order  that  all  intrastate 
controversies  between  such  corporations  and 
citizens  of  the  state,  whatever  the  amount 
involved  may  be,  shall  be  determined  under 
the  laws  of  the  state  and  adjudicated  by  the 
courts  of  the  state,  is  paramount  to  a  con- 
tingent statute  authorizing  service  of  proc- 
ess on  local  agents,  where  the  corporations 
have  refused  to  comply  with  the  law.  And 
when  such  corporations  refuse  to  submit 
themselves  to  the  law,  and  persist  in  doing 
business  within  the  state  m  violation  of 
such  state  policy,  they  cannot  avail  them- 
selves of  the  benefits  of  a  statute  of  limita- 
tions enacted  for  the  exclusive  benefit  of 
resident  citizens. 

(January  21,  1913.) 

Headnote  by  Habbison,  C. 


Note.  ^  Right  of  foreign  corporation  to 
avail  itself  of  atattite  of  limitations. 

I.  In  general,  544. 
II.  Theory  that  corporation  can  be  present 
nowhere  outside  of  state  where  origi- 
nally incorporated,  545. 
III.  Theory    that    corporation    is    present 
wherever  it  can  be  legally  served  yrith 
process,  647. 
rV.  Effect  of  failure  to  comply  with  statu- 
tory requirements. 

a.  In  general,  551. 

b.  Where  the  narrow  theory  has  been 

adopted,  551. 
e.  Where  the  broad  theory  has  been 

adopted,  552. 
V.  In  actions  for  possession  of  real  estateu 
553. 

/.  In  general. 

Practically  all  general  statutes  of  limita- 
tion have  "saving  clauses."  Of  course  the 
wording  of  the  clauses  is  not  uniform,  but 
the  general  purpose  of  the  saving  clause  is 
to  suspend  the  operation  of  the  general  stat- 
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f?  RROR  to  the  District  Court  for  Kiowa 
J  County  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  petition  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  O.  B.  Reigel  and  Moss,  Turner, 
&  Mclnnis,  for  plaintiff  in  error: 

The  statute  of  limitations  cannot  be  in- 
voked by  the  defendant  in  this  case,  because 
it  is  a  foreign  corporation  to  the  state  of 
Oklahoma,  and  bad  not  appointed  a  service 
agent  within  the  state,  in  compliance  with 
the  law. 

Williams  v.  Metropolitan  Street  R.  Co. 
68  Kan.  17,  64  L.R.A.  794,  104  Am.  St.  Rep. 
377,  74  Pac.  600, 1  Ann.  Cas.  6;  Land  Grant 


R.  &  Trust  Co.  v.  Coffey  County,  6  Kan. 
245;  North  Missouri  R.  Co.  v.  Akcrs,  4 
Kan.  453,  96  Am.  Dec.  183;  Bonifant  v. 
Doniphan,  3  Kan.  35;  State  ex  rel.  Godard 
v.  Topeka  Water  Co.  61  Kan.  547,  60  Pac. 
341;  Provident  Loan  Trust  Co.  v.  Mcin- 
tosh, 68  Kan.  432,  75  Pac.  498,  1  Ann.  Cas. 
906;  Metropolitan  Street  R.  Co.  v.  Warren, 
74  Kan.  244,  86  Pac.  131,  89  Pac.  656;  Gib- 
son V.  Simmons,  77  Kan.  461,  94  Pac.  1013; 
State  ex  rel.  Jackson  v.  St.  Louis  &  S.  F.  R. 
Co.  81  Kan.  404,  105  Pac.  685;  Wojtylak  v. 
Kansas  &  T.  Coal  Co.  188  Mo.  200,  87  S.  W. 
506;  Parker  v.  Kelly,  61  Wis.  652,  21  N.  W. 
539;  Larson  t.  Aultman  &  T.  Co.  80  Wis. 
281,  39  Am.  St.  Rep.  893,  66  N.  W.  915; 
Travelers'  Ins.  Co.  v.  Fricke,  99  Wis.  367, 
41  L.R.A.  557,  74  N.  W.  372,  78  N.  W.  407; 
Robinson  v.  Imperial  Silver  Min.  Co.  5  Kev. 


ute  while  the  debtor  is  outside  of  the  state, 
thereby  giving  to  the  creditor,  for  the  pur- 
pose of  bringing  action,  the  full  period 
allowed  by  the  statute,  not  counting  time 
during  which  he  could  not  have  sued  in 
the  state  because  of  debtor's  absence  there- 
from. (Some  courts,  however,  stick  to  the 
literal  wording,  and  hold  that  the  statute 
does  not  run  while  the  debtor  is  out  of  the 
state,  even  if  the  creditor  could  have  sued 
on  his  claim  within  the  state.  This  differ- 
ence is  important,  as  it  has  led  to  two  op- 
posing theories  in  regard  to  foreign  corpo- 
rations.) For  various  interpretations  of 
these  saving  clauses,  see  the  following  notes 
in  23  L.R.A.(N.S.)  647;  25  L.R.A.(N.S.) 
24;  34  L.R.A.(N.S.)  436;  and  47  L.R.A. 
(K.S.)  300,  supplementing  note  in  17  L.R.A. 
225. 

That  a  foreign  corporation  is  a  person 
or  debtor  within  the  meaning  of  these  sav- 
ing clauses,  and  for  that  reason  the  general 
statutes  of  limitation  do  not  run  in  ito  favor 
during  the  time  when  the  creditor  could  not 
have  sued  i'i  within  the  state,  is  a  propo- 
sition that  is  necessarily  conceded  by  the 
court  in  every  case  cited  in  this  note.  There 
are  a  few  cases  in  which  the  court  did  not 
go  beyond  this  elementary  proposition: 
North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453, 
96  Am.  Dec.  183;  .i£tna  L.  Ins.  Co.  v. 
Koons,  26  Kan.  215  (a  later  Kansas  case, 
however,  goes  beyond  this  holding.  See 
Williams  v.  Metropolitan  Street  R.  Co. 
infra,  II.) ;  Olcott  v.  Tioga  R.  Co.  20  N.  Y. 
210,  75  Am.  Dec.' 393  (reversing  26  Barb. 
147  and  overruling  Faulkner  t.  Delaware  t 
R.  Canal  Co.  1  Denio,  441 )  ;  Mallory  v. 
Tioga  R.  Co.  3  Keyes,  354;  Robeson  v.  Cen- 
tral R.  Co.  76  Hun,  444,  28  N.  Y.  Supp.  104; 
Thompson  v.  Tioga  R.  Co.  36  Barb.  79 
(there  are  otiier  New  York  cases  in  which 
the  court  does  go  beyond  this  holding.  See 
II.,  infra) ;  Johnson  k  L.  Dry  Goods  Co.  v. 
Cornell,  4  Okla.  412,  46  Pac.  860 ;  Reeves  * 
Co.  v.  Block,  31  S.  D.  60,  139  N.  W.  780. 

But  two  lines  of  reasoning,  or  theories, 
have  been  used  by  the  courts  in  reaching 
the  conclusion  just  stated,  owing  to  the  dif- 
ferent views  taken  of  the  general  purpose 
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of  the  saving  clause,  as  noted,  supra.  The 
one  theory  is  stated  and  discussed  under  II., 
infra,  and  the  other  under  III.,  infra.  The 
one  theory  compels  the  court  to  go  beyond 
the  proposition  above  stated,  and  to  hold 
that  a  foreign  corporation  cannot  have  the 
benefit  of  the  statute  of  limitation  in  any 
case  until  there  is  express  legislation  to  that 
effect.,  The  other  theory  enables  the  foreign 
corporation  to  successfully  claim  the  benefit 
of  the  statute  of  limitations  in  every  case 
where  the  fact  that  it  could  have  been 
served  with  process  at  any  time  during  the 
limitation  period  is  proved,  at  least  where 
the  faot  is  notorious. 

The  Federal  courts  have  considered  them- 
selves bound  by  the  decisions  of  the  state 
court,  hence  have  followed  the  decisions  of 
the  state  in  which  the  action  is  brought; 
provided,  of  course,  that  the  state  courts 
had  previously  decided  the  question. 

//.  Theory  that  cttrporatton  can  be  pres- 
ent nowhere  outside  of  state  where 
originally  incorporated. 

The  courts  of  but  four  states  (Possibly 
the  court  in  Hale  v.  St.  Louis  k  S.  F.  R.  Co. 
meant  to  adopt  this  theory.  See  discussion 
IV.,  infra.  If  so,  another  state  is  added  to 
the  four.)  have  adopted  the  theory  that  a 
foreign  corporation,  befng  an  artificial  body, 
is  legally  confined  to  the  territory  of  the 
state  in  which  it  was  originally  incorpo- 
rated, hence  it  must  be  out  of  all  other 
states.  Taking  the  narrower  view  of  the 
purpose  of  the  saying  clause,  as  stated  in 
parenthesis  under  I.,  supra,  these  courts 
hold  that  even  though  process  could  be 
served  upon  the  corporation  within  the 
state,  it  cannot,  in  the  absence  of  an  express 
statutory  provision,  have  the  benefit  of  the 
general  statute  of  limitation.  They  argue 
that  since  this  rule  is  applied  to  a  natural 
person  it  must  be  likewise  applied  to  an 
artificial  one.  This  view  is  narrow  and  leads 
to  inconsistencies.  It  is  held  that  a  foreign 
corporation  may  have  abundance  of  proper- 
ty within  the  state,  may  have  officers  and 
agents  at  permanent  offices  within  the  state 
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44,  10  Mor.  Min.  Rep.  370;  State  v.  Central 
P.  R.  Co.  10  Nev.  47;  Barstow  v.  Union 
Consol.  Silver  Min.  Co.  10  Nev.  386;  Board- 
man  V.  Lake  Shore  &  M.  S.  R.  Co.  84  N.  Y. 
157;  Rathbun  v.  Northern  C.  R.  Co.  50  N. 
y.  656;  Olcott  v.  Tioga  R.  Co.  20  N.  Y.  210, 
75  Am.  Dec.  393;  Hanchett  v.  Blair,  41  C. 
C.  A.  76,  100  Fed.  817;  Tioga  R.  Co.  v. 
Blossburg  &  C.  R.  Co.  20  Wall.  137,  22  L. 
ed.  331;  Kirby  t.  Lake  Shore  &  M.  S.  R. 
Co.  14  Fed.  261;  Wood,  Limitations,  §  250, 
p.  490. 

Messrs.  W.  F.  Evans,  R.  A.  Klein- 
schmldt,  and  Fred  E.  Suits,  for  defend- 
ant in  error: 

If  the  plaintiff  is  precluded  from  obtain- 
ing   service   of    process    upon    the   foreign 


corporation,  the  statute  does  not  run,  but 
if  he  *is  not,  then  there  is  no  reason  why 
the  statute  of  limitations  cannot  be  invoked 
by  a  nonresident  as  well  as  a  resident  corpo- 
ration. 

Johnson  &  L.  Dry  Goods  Co.  v.  Cornell,  4 
Okla.  412,  4«  Pac.  860,  25  Cyc.  1242;  Husa 
V.  Central  R.  &  Bkg.  Co.  66  Ala.  472 ;  Law- 
rence v.  Ballou,  50  Cal.  258;  Hubbard  v. 
United  States  Mortg.  Co.  14  111.  App.  40; 
Pennsylvania  Co.  v.  Sloan,  1  111.  App.  364; 
Wall  V.  Chicago  &  N.  W.  R.  Co.  69  Iowa, 
498,  29  N.  W.  427;  Winney  v.  Sandwich 
Mfg.  Co.  86  Iowa,  608,  18  L.R.A.  524,  53  N. 
W.  421;  St.  Paul  V.  Chicago,  M.  4  St.  P.  R. 
Co.  45' Minn.  387,  48  N.  W.  17;  Louisville 
&  N.  R.  Co.  V.  Pool,  72  Miss.  487,  16  So. 
753;  Sidway  v.  Missouri  Land  &  Live  Stock 


upon  whom  process  could  be  served,  and  yet  i 
be  out  of  the  state  within  the  meaning  of  | 
the  saving  clause,  so  that  it  cannot  plead  i 
the  statute  of  limitation  when  sued  upon  | 
stale  claims  unless  the  right  to  do  so  has  | 
been    expressly    granted    by    statute.      The 
view  is  so  narrow,  and  the  inconsistences  so 
glaring,  that  the  overwhelming  majority  of 
courts   have  refused   to  adopt   the   theory. 
See  III.,  infra.    Nevertheless  the  theory  has 
been  adopted  in — 

Kan. — Williams  v.  Metropolitan  Street  R. 
Co.  68  Kan.  17,  64  L.R.A.  794,  104  Am.  St. 
Rep.  377,  74  Pac.  600,  1  Ann.  Cas.  6. 

Nev. — Robinson  v.  Imperial  Silver  Min. 
Co.  5  Nev.  44,  10  Mor.  Min.  Rep.  370;  State 
V.  Central  P.  R.  Co.  10  Nev.  47 ;  Barstow  v. 
Union  Consol.  Silver  Min.  Co.  10  Nev.  386; 
Sutro  Tunnel  Co.  v.  Segregated  Belcher  Min. 
Co.  19  Nev.  121,  7  Pac.  271  (in  this  case 
there  was  merely  an  approval  of  the  other 
holdings) ;  Un'on  Consol.  Silver  Min.  Co.  v. 
Taylor,  100  U.  S.  37,  25  L.  ed.  541  (bound 
by  Nevada  decisions) ;  Hanchett  v.  Blair, 
41  C.  C.  A.  76,  100  Fed.  817  (the  court, 
considering  itself  bound  by  the  Nevada  de- 
cisions, applied  the  theory  where  the  suit 
was  to  foreclose  a  mortgage). 

N.  Y.— Olcott  V.  Tioga  R.  Co.  20  N.  Y. 
210,  75  Am.  Dec.  393  (overruling  Faulkner 
V.  Delaware  &  R.  Canal  Co.  1  Denio,  441 )  ; 
Mallory  v.  Tioga  R.  Co.  3  Keyes,  354;  Robe- 
son V.  Central  R.  Co.  70  Hun,  444,  28  N.  Y. 
Supp.  104;  Thompson  v.  Tioga  R.  Co.  36 
Barb.  79;  Londriggan  v.  New  York,  N.  H. 
&  H.  R.  Co.  17  Jones  &  S.  526,  5  N.  Y.  Civ. 
Proc.  Rep.  16,  12  Abb.  N.  C.  273  (the  prin- 
ciple not  applied) ;  Rathbun  v.  Northern  C. 
R.  Co.  50  N.  Y.  656;  Boardman  v.  Lake 
Shore  4  M.  S.  R.  Co.  84  N.  Y.  157.  In  the 
two  cases  last  cited  the  court  applied  the 
rule  here  stated  in  spite  of  the  fact  that 
the  corporation  had  property  and  many 
agents,  and  could  have  been  served  with 
process,  within  the  state.  In  the  other  New 
York  cases  the  facts  in  that  respect  do  not 
appear;  but  the  courts  adopted  the  theory 
here  under  discussion  so  that  the  facts  in 
that  respect  were  immaterial.  Legislation 
has  modified  the  rule  in  New  York,  but  the 
interpretation  given  to  the  same  is  in  abso- 
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lute  harmony  with  the  old  theory.  Section 
432  of  the  Code  of  Civil  Procedure,  enacted 
in  1877,  entitled,  "How  Personal  Service  of 
Summons  Made  upon  a  Foreign  Corpora- 
tion," provides  that  "personal  service  of  the 
summons  upon  a  defendant,  being  a  foreign 
corporation,  must  be  made  by  delivering  a 
copy  thereof,  within  the  state,  as  follows: 
.  .  .  To  a  person  designated  for  the  pur- 
pose by  a  writing,  under  the  seal  of  the  cor- 
poration, and  the  signature  of  its  president, 
vice  president,  or  otlier  acting  head,  accom- 
panied with  the  written  consent  of  the  per- 
son designated,  and  filed  in  the  office  of 
secretary  of '  btate.  The  desipnatio-  must 
specify  a  place,  within  the  state,  as  the 
oIKce  or  residence  of  the  pers(-n  designated; 
and  if  it  is  within  a  city,  the  street,  and 
street  number,  if  any,  or  other  suitable  des- 
ignation of  the  particular  locality.  It  re- 
mains in  force,  until  the  filing  in  the  same 
office  of  a  written  revocation  thereof,  or  of 
the  consent,  executed  in  like  manner."  Sec- 
tion 401,  Code  of  Civil  Procedure,  provides: 
"If,  when  the  cause  of  action  accrues  against 
a  person,  he  is  without  the  state,  the  ac- 
tion may  be  commenced  within  the  time 
limited  therefor,  after  his  return  into  the 
state.  If,  after  a  cause  of  action  has  ac- 
crued against  a  person,  he  departs  from 
the  state,  and  remains  continuously  absent 
therefrom  for  the  space  of  one  year  or  more, 
.  .  .  the  time  of  his  absence  ...  is 
not  a  part  of  the  time,  limited  for  the  com- 
mencement of  the  action.  But  this  section 
does  not  apply,  while  a  designation,  made 
as  prescribed  in  §  430,  or  in  subdivision 
second  of  §  432,  of  this  act,  remains  in 
force."  Since  these  enactments,  a  foreign 
corporation  that  has  strictly  complied  with 
§  432,  supra,  is  entitled  to  the  benefit  of 
the  statute  of  limitations.  Wehrenberg  v. 
New  York,  N.  H.  &  H.  R.  Co.  124  App.  Div. 
205,  180  N.  Y.  Supp.  704.  And  a  foreign 
corporation  that  has  not  so  complied,  is  not 
so  entitled.  McClure  v.  Supreme  Lodge, 
K.  H.  41  App.  Div.  131,  59  N.  Y.  Supp.  764 
(see  discussion  of  these  two  cases,  Iv.  b, 
infra).  And  if  the  person  so  designated 
leaves  the  state  before  the  limitation 
period  has  expired,  the  statute  oeasea   t* 
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Co.  187  Mo.  649,  86  S.  W.  150;  King  v. 
Kational  Min.  &.  Exploring  Co.  4  Mont.  1, 
1  Pac.  727;  Colonial  &  U.  S.  Mortg.  Co.  v. 
Korthwest  Threeher  Co.  14  K.  D.  147.  70 
L.RJk..  814,  116  Am.  St.  Rep.  642,  103  N. 
W.  915,  8  Ann.  Cas.  1160;  Turcott  y. 
Yazoo  &  M.  Valley  R.  Co,  101  Tenn.  102, 
40  L.R.A.  768,  70  Am.  St.  Rep.  661,  45  S. 
W.  1067;  Thompson  ▼.  Texas  Land  ft  Cat- 
tle Co.  —  Tex.  Civ.  App.  — ,  24  S.  W.  866; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Duerson,  28 
Gratt.  630;  United  States  Exp.  Co.  t.  Ware, 
20  Wall.  643,  22  L.  ed.  422;  Taylor  t.  Union 
P.  R.  Co.  123  Fed.  166;  Southern  R.  Co.  v. 
Mayes,  51  C.  C.  A.  70,  113  Fed.  84;  McCabe 
V.  Illinois  C.  R.  Co.  4  McCrary,  492,  13  Fed. 
827;  Waterman  v.  A.  &  W.  Sprague  Mfg. 
Co.    55    Conn.    534,  12  Atl.  240;  Koons  t. 


Chicago  i  N.  W.  R.  Co.  23  Iowa,  493 ;  Cobb 
V.  Illinois  C.  R.  Co.  38  Iowa,  601;  Hall  v. 
Vermont  &  M.  R.  Co.  28  Vt.  401 ;  Abell  v. 
Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400; 
Clarke  t.  Bank  of  Mississippi,  10  Ark.  616, 
52  Am.  Dec.  248;  Burns  v.  White  Swan 
Min.  Co.  35  Or.  305,  57  Pac.  637 ;  Cooper  v. 
Ft.  Smith  &  W.  R.  Co.  23  Okla.  139,  99  Pac. 
785;  Wright  t.  Lee,  2  S.  D.  596,  51  N.  W. 
706;  Harrigan  t.  Home  L.  Ins.  Co.  128  CaL 
631,  58  Pac.  180,  61  Pac.  99;  Volivar  v. 
Richmond  Cedar  Works,  152  N.  C.  056,  68 
S.  E.  200,  21  Ann.  Cas.  623;  Omaha  &  F. 
Land  &  T.  Co.  v.  Parker,  33  Neb.  775,  29 
Am.  St.  Rep.  506,  61  N.  W.  139. 

Hurrlson,  C,  filed  the  following  opinion: 
This   action    was   b^un   in   the   district 


run  at  least  while  he  is  out  of  the  state. 
Korris  t.  Atlas  S.  S.  Co.  37  Fed.  426.  in 
the  following  cases  the  courts,  considering 
themselves  bound  by  the  New  York  deci- 
sions, applied  the  narrow  theory  as  above 
stated:  Tioga  R.  Co.  v.  Blossburg  &  C.  R. 
Co.  20  Wall.  137,  22  L.  ed.  331 ;  Blossburg 
4  C.  R.  Co.  V.  Tioga  R.  Co.  5  Blatchf.  387, 
Fed.  Cas.  No.  1,563;  Kirby  v.  Lake  Shore 
ft  M.  S.  R.  Co.  14  Fed.  261,  affirmed  on  oth- 
er grounds  in  120  U.  S.  130,  30  L.  ed.  669, 
7  Sup.  Ct.  Rep.  430.  But  the  theory  was 
not  applied  in  Penfleld  v.  Chesapeake,  O.  ft 
S.  W.  R.  Co.  134  U.  S.  351,  33  L.  ed.  940, 
10  Sup.  Ct.  Rep.  666,  to  prevent  a  foreign 
corporation  from  pleading  that  part  of  the 
New  York  statute  of  limitations  which  bars, 
except  in  certain  cases,  an  action  against 
a  nonresident  on  a  cause  of  action  arising 
in  another  state,  and  is  there  barred. 

Wis. — Larson  v.  Aultman  ft  T.  Co.  86 
Wis.  281,  39  Am.  St.  Rep.  893,  56  N.  W. 
915;  Travelers'  Ins.  Co.  v.  Fricke,  99  Wis. 
367,  41  L.R.A.  667,  74  N.  W.  372,  reliearing 
denied  in  99  Wis.  377,  78  N.  W.  407 ;  State 
T.  National  Acci.  Soc.  103  Wis.  208,  79  N. 
W.  220. 

III.  Theory  that  corporation  ia  present 
wherever  it  can  be  legally  served  tcith 
process. 

The  broader  aad  more  reasonable  view 
is  that  since  H  is  the  object  of  the  saving 
clause  merely  to  prevent  the  creditor's  be- 
ing deprived  of  the  right  to  sue  in  the 
courts  of  the  state,  by  reason  of  im- 
possibility to  have  process  served  on  his 
absent  debtor,  without  the  creditor's  having 
had  a  chance  to  sue  during  the  full  period 
of  limitation,  a  foreign  corporation,  like 
a  natural  person,  is  not  absent  from  the 
state,  within  the  meaning  of  the  saving 
clause,  during  the  time  that  process  could 
be  served  upon  it  within  the  state.  There- 
fore, the  statute  runs  in  its  favor  during 
all  such  time.  A  possible  exception  to  this 
statement  is  made  in  Winney  v.  Sandwich 
Hfg.  Co.,  infra,  in  order  to  prevent  a  for- 
eign corporation  from  taking  an  unfair  ad- 
Tantage  of  the  creditor,  but  the  general 
rule  is  recognized.  Of  course  the  process 
L.R.A.1915C. 


meant  is  a  process  that  will  sustain  si  per- 
sonal judgment,  so  the  mere  fact  that  the 
defendant  had  attachable  property  in  the 
state  is  not  sufficient.  See  Waterman  v.  A. 
ft  W.  Sprague  Mfg.  Co.  56  Conn.  554,  12 
Atl.  240,  infra.  The  great  weight  of  au- 
thority favors  the  general  theory  as  here 
stated. 

The  question  whether  or  not  service  could 
have  been  had  within  the  state  upon  the 
foreign  corporation  for  the  prescribed 
period  of  time  has  been  held  to  he  the  test 
in  determining  whether  or  not  it  can  have 
the  benefit  of  the  statute  of  limitations: 

— ^where  a  statute  provided  for  service 
upon  a  foreign  corporation  by  service  upon 
its  managing  agent  if  it  had  one  in  the 
state,  and  the  defendant  had  such  agent 
in  the  state  during  the  limitation  period. 
(This  case  was  tried  in  the  Nebraska  dis- 
trict court  and  removed  to  the  Federal 
courts.  It  does  not  appear  that  the  court 
was  bound  by  any  state  decisions.)  United 
Stetes  Exp.  Co.  t.  Ware,  20  WalL  543,  22 
L.  ed.  422; 

— where  the  statute  provided  that  "when 
any  person  is  absent  from  the  state,  dur- 
ing the  period  within  which  a  suit  might 
have  been  brought  against  him,  such  period 
or  periods  of  time  must  not  be  computed 
as  a  portion  of  the  time  necessary  to  create 
a  bar  under  this  chapter,"  and  the  Consti- 
tution of  the  state  subjects  foreign  corpora- 
tions, doing  business  within  the  state,  to 
suit  in  any  court,  within  whose  jurisdiction 
they  are  doing  business,  by  service  of  proc- 
ess upon  any  of  defendant's  agents  any- 
where in  the  state,  and  requires  the  cor- 
poration to  have  at  least  one  known  place 
of  business  and  an  authorized  agent  or 
agents  therein.  (The  corporation  was  al- 
lowed to  plead  the  statute.)  Huss  v.  Cen- 
trol  R.  ft  Bkg.  Co.  66  Ala.  472; 

— where  there  was  apparently  no  statute 
requiring  formalities  precedent  to  the  trans- 
action of  business  in  the  state,  the  foreign 
corporation  had  a  managing  agent  in  the 
state  exercising  his  authority  as  such  with- 
out fraudulent  concealment  for  the  full 
period  of  limitation,  and  the  statutes  en- 
abled service  of  process  upon  such  manag- 
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.court  of  Kiowa  county  December  17,  1909, 
by  C.  B.  Hale  against  the  St.  Louis  &  San 
Francisco  Railroad  Company  for  injuries  al- 
leged to  have  been  received  through  the 
negligence  of  the  company  on  November  20, 
1907.  Defendant's  demurrer  to  plaintiff's 
petition  was  sustained  on  the  ground  that 
the  petition  showed  on  its  face  that  the  al- 
leged injuries  were  received  more  than  two 
years  before  the  filing  of  the  suit.  Plain- 
tiff refused  to  plead  further,  and  brought 
the  case  here  on  a  transcript. 

The  sole  proposition  involved  in  the  case 
in  whether  a  foreign  corporation  which  has 
refused  to  comply  with  the  laws  of  the 
state  by  filing  a  copy  of  its  articles  of  in- 
<!orporation  within  the  state  and  to  appoint 
-an  agent,  as  required  by  law,  upon  whom 


service  of  process  may  be  had,  may  receive 
the  benefits  of  the  statutes  of  limitations. 
It  is  contended  by  the  railroad  company 
that  plaintiff's  cause  of  action,  being  for 
personal  injuries,  is  barred  by  subdiv.  3,  § 
6550,  Comp.  Laws  1909  (Rev.  Laws  1910, 
§  4657),  which  reads  as  follows;  "Within 
two  years:  An  action  for  trespass  upon 
real  property;  an  action  for  taking,  detain- 
ing, or  injuring  personal  property,  includ- 
ing actions  for  the  specific  recovery  of 
personal  property;  an  action  for  injury  to 
the  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated;  an 
action  for  relief  on  the  ground  of  fraud — 
the  cause  of  action  in  such  case  shall  not 
be  deemed  to  have  accrued  until  the  dis- 
covery of  the  fraud."    On  the  other  hand. 


ing  agent.  Lawrence  v.  Ballou,  50  Cal.  258. 
Certain  dictum  contained  in  Pierce  v. 
Southern  P.  Co.  1 20  Cal.  163,  40  L.R.A.  350, 
47  Pac.  874,  52  Pac.  302,  1  Am.  Neg.  Rep. 
211,  3  Am.  Neg.  Rep.  636,  is  contrary  to 
this  holding,  but  in  Harrigan  v.  Home  L. 
Ins.  Co.  128  Cal.  531,  58  Pac.  180,  61 
Pac.  99,  the  dictum  is  disapproved,  and  the 
former  holding  approved; 

— ^where  the  foreign  corporation  had  com- 
plied with  all  of  the  statutory  requirements 
applicable  to  its  particular  Icind  of  corpora- 
tion, t.  e.,  insurance  companies,  and  was  by 
agent  within  reach  of  process  at  all  times. 
Harrigan  v.  Home  L.  Ins.  Co.  supra; 

— where  the  statute  provided  that,  "if 
when  the  cause  of  action  accrues  against  a 
person,  he  ia  out  of  the  state,  the  action 
may  be  commenced  within  the  time  herein 
limited  after  his  coming  into  or  return  to 
this  state,"  and  foreign  corporations  are 
permitted  to  transact  business  in  the  state 
without  formality  (Pennsylvania  Co.  v. 
Sloan,  1  111.  App.  364),  but  the  corporation 
must  show  affirmatively  that  it  could  have 
been  served  with  process  within  the  state 
at  any  time  during  the  period  (Hubbard  v. 
United  States  Mortg.  Co.  14  111.  App.  40) ; 

— ^where  the  statute  provided  that,  "thfe 
time  during  which  a  defendant  is  a  non- 
resident of  the  state  shall  not  be  included 
in  computing  any  of  the  period  of  limita- 
tions prescribed,"  and  foreign  corporations 
had  the  right  to  transact  business  within 
the  state  without  conditions.  Wall  v.  Chi- 
cago &  N.  W.  R.  Co.  69  Iowa,  498,  29  N. 
W.  427  (where  the  court  says  that  in  Koons 
v.  Chicago  &  N.  W.  R.  Co.  23  Iowa,  493, 
and  in  Cobb  v.  Illinois  C.  R.  Co.  38  Iowa, 
001,  the  court  had  assumed  that  a  foreign 
corporation  could  avail  itself  of  the  stat- 
ute of  limitations)  ;  Winncv  v.  Sandwich 
Mfg.  Co.  86  Iowa,  COS,  18  L.R.A.  524,  53 
N.  W.  421.  In  the  last  case  it  was  also 
held  that  while  the  running  of  the  statute 
does  not  depend  upon  the  creditor's  knowl- 
edge or  laclc  of  knowledge  of  the  fact  that 
the  corporation  could  be  reached  by  process, 
yet  if  it  is  engaged  in  a  business  within 
the  state  such  as  could  be  carried  on  with- 
out a  resident  agent  or  manager  upon  whom 
L.R.A.191.'>C. 


service  could  be  had,  it  cannot  start  the 
statute  running  by  appointing  at  any  time 
or  times  an  agent  in  the  state  upon  whom 
service  could  be  had.  The  court  distin- 
guished the  case  from  one  where  a  railroad 
company  is  compelled  by  the  nature  of  its 
business  to  be  in  position  at  all  times  to  be 
served  with  process; 

— where  the  statute  provided  that  "the 
time  during  which  a  defendant  is  a  non- 
resident of  the  state  shall  not  be  included 
in  computing  any  of  the  periods  of  limita- 
tion above  described,"  and  the  foreign  cor- 
poration had  agents  within  the  state  upon 
whom  service  of  process  could  have  been 
made.  (This  is  an  Iowa  case,  and  the  court 
was  unable  at  the  time  to  cite  an  Iowa 
case  directly  in  point,  but  did  cite  several 
where  the  state  court  had  used  language 
indicating  to  some  extent  its  position,  so 
the  holding  is  to  some  extent  the  independ- 
ent opinion  of  the  Federal  court.)  McCabe 
V.  Illinois  C.  R.  Co.  4  McCrary,  492,  13 
Fed.  827; 

— where  the  cause  of  action  arose  in 
Iowa,  suit  was  brought  in  Nebraska,  and 
the  defendant,  incorporated  in  Utah,  was 
operating  a  railroad  and  maintaining  agents 
upon  whom  service  could  have  been  had  in 
either  Iowa  or  Nebraska  at  any  time  dur- 
ing the  limitation  period,  the  court  holding 
that  by  the  decisions  of  both  states  the  cor- 
poration could  plead  the  statutes,  and  that 
since  the  action  was  barred  in  Iowa,  where 
the  cause  of  action  arose,  it  was  also  barred 
in  N'ebraska.  Taylor  v.  Union  P.  R.  Co. 
123  Fed.  155; 

— where  the  statute  provided  that  "if, 
when  the  cause  of  action  accrues  against  a 
person,  he  is  out  of  the  state,  the  action 
may  be  commenced  within  the  times  herein 
limited  after  his  return  to  the  state:  and 
if,  after  the  cause  of  action  accrues,  he  de- 
parts from  and  resides  out  of  the  state, 
the  time  of  his  absence  is  not  part  of  the 
time  limited  for  the  commencement  of  the 
action."  St.  Paul  v.  Chicago,  M.  &  St.  P. 
R.  Co.  4S  Minn.  387,  48  N.  W.  17.  (While 
this  decision  was  based  upon  the  broader 
ground  that  agents  who  held  possession  of 
real  estate  could  be  ejected  without  regard 
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it  is  contended  by  plaintiff  that  defendant, 
being  a  foreign  corporation,  cannot  claim 
the  benefit  of  the  statute  of  limitation  be- 
cause of  §  5653,  Comp.  Laws  1909  (Bev. 
Laws  1910,  §  4660),  which  reads  as  follows: 
"If,  when  a  cause  of  action  accrues  against 
a  person,  he  be  out  of  the  state,  or  has  ab- 
sconded or  concealed  himself,  the  period 
limited  for  the  commencement  of  the  action 
shall  not  begin  to  run  until  he  comes  into 
the  state,  or  while  he  is  so  absconded  or 
concealed;  and  if,  after  the  cause  of  action 
accrues,  he  depart  from  the  state,  or  ab- 
scond, or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  com- 
puted as  any  part  of  the  period  within 
which  the  action  must  be  brought."  The 
railroad  company  meets  the  effect  of  this 


section  by  §  5607,  Comp.  Laws  1909  (Rev. 
Laws  1910,  §  4719),  which  reads  as  follows: 
"If  any  railroad  or  stage  company,  or 
corporation,  fail  to  designate  or  appoint 
such  person,  as  in  the  preceding  sections 
is  provided  and  required,  such  process  may 
be  served  on  any  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets, 
or  station  keeper,  of  such  company  or  corpo- 
ration in  such  county,  or  such  process  may 
be  served  by  leaving  a  copy  thereof,  certi- 
fied by  the  officer  to  whom  the  same  is 
directed,  to  be  a  true  copy,  at  any  depot  or 
station  of  such  company  or  corporation,  in 
such  county,  with  some  person  in  charge 
thereof,  or  in  the  employ  of  such  com- 
pany or  corporation,  and  such  service  shall 
be  held  deemed  complete  and  effectual." 


to  the  absence  or  presence  of  their  prin- 
cipal, the  court  said:  "And  if  it  be  true 
that  a  corporation  created  under  the  laws 
of  another  state,  but  authorized  by  the  laws 
of  this  state  to  transact  its  business  with- 
in it,  and  having  officers  or  agents  within 
the  state  upon  whom  process  to  commence 
actions  against  it  may  be  served,  is,  within 
the  meaning  of  §  15,  to  be  deemed  all  the 
time  out  of  the  state,  then  the  defendant 
does  not  come  within  the  second  clause  of 
the  section ;  for  never  having  been  in,  it 
could  not  depart  from;  the  state.  The  mere 
theoretical  domicil  of  a  corporation  in  an- 
other state,  by  reason  of  its  having  been 
created  under  the  laws  of  such  state,  does 
not  make  it  out  of  the  state,  any  more  than 
does  the  theoretical  domicil  of  a  natural 
person  make  him  out  of  the  state,  where  it 
is  practically  within  the  state  for  all  the 
purposes  of  its  courts  acquiring  full  and 
complete  jurisdiction  over  it.  The  purpose 
of  the  statute  of  limitations  in  allowing 
specified  times  for  commencing  actions,  and 
in  making  exceptions  to  the  running  of  such 
times,  is  a  practical  one.  It  is  to  give  to 
plaintiff  what  the  legislature  deemed  a  rea- 
sonable opportunity  to  seek  a  remedy.  No 
mere  theoretical  absence  from  the  state,  not 
preventing  in  any  way  a  full  and  complete 
remedy,  for  the  times  specified,  can  nave 
been  intended  by  §  16.") ; 

— where  it  had  complied  with  all  the 
statutory  requirements  for  transacting  busi- 
ness in  the  state,  and  had  thus  become  do- 
mesticated. Sidway  v.  Missouri  Land  & 
Live  Stock  Co.  187  Mo.  649,  86  S.  W.  150; 

— where,  although  the  statute,  requiring 
a  foreign  corporation,  before  it  can  trans- 
act business  within  the  state,  to  file  with 
the  secretary  of  the  territory  and  also  with 
the  recorder  of  the  county  where  it  pro- 
poses to  carry  on  business  a  cojiy  of  its 
charter,  is  mandatory,  yet  expressly  pro- 
vides that  in  case  it  fails  to  do  so  any 
person  bringing  an  action  against  it  need 
not  prove  its  incorporation  except  by  repu- 
tation, and  the  corporation  had  failed  to 
file  the  copy  of  its  charter.  (It  was  held 
that  the  corporation  could  plead  the  statute, 
since  process  could  have  been  served  upon  it 
L..R.A.1915C. 


at  any  time  during  the  limitation  period.) 
King  V.  National  Min.  &  Exploring  Co.  4 
Mont.  1,  1  Pac.  727; 

— ^where  a  foreign  corporation,  an  insur- 
ance company,  had  not  complied  with  a 
statute  by  appointing  an  agent  as  required 
in  order  that  it  should  be  enabled  "to  take 
risks  or  transact  any  business  of  insur- 
ance within  this  state,"  but  had  appointed 
an  agent  under  the  general  statutes  of  the 
state  upon  whom  service  could  have  been 
had  at  any  time  during  the  limitation 
period,  the  subject-matter  of  the  suit  not 
being  such  as  could  be  construed  as  "the 
taking  of  a  risk  or  transacting  insurance 
business."  O'Connor  v.  ^tna  L.  Ins.  Co. 
67  Neb.  122,  93  N.  W.  137,  99  N.  W.  845; 

— where  the  foreign  corporation  had  dur- 
ing the  limitation  period  complied  with  a 
statutory  requirement  that  it  maintain  an 
agent  within  the  state  upon  whom  service 
could  be  served.  Volivar  v.  Richmond 
Cedar  Works,  152  N.  C.  656,  68  S.  E.  200, 
21  Ann.  Cas.  623  (reversing  on  rehearing 
162  N.  C,  34,  67  S.  E.  42,  expressly  over- 
ruling Green  v.  Hartford  L.  Ins.  Co.  139  N. 
C.  309,  1  L.R.A.(N.S.)  623,  51  S.  E.  887, 
4  Ann.  Cas.  360,  and  approving  expressions 
in  Williams  v.  Iron  Belt  BIdg.  &;  L.  Asso. 
131  N.  C.  267,  42  S.  E.  607);  Bennett  v. 
Western  U.  Teleg.  Co.  152  N.  C.  671,  68 
S.  E.  202,  ruled  by  the  Volivar  Case; 

— where  the  statute  provided  that  "if 
when  the  cause  of  action  accrue,  or  judg- 
ment be  rendered,  or  docketed  against  any 
person,  he  shall  be  out  of  the  state,  such 
action  may  be  commenced,  or  judgment  en- 
forced, within  the  time,  herein  respectively 
limited,  after  the  return  of  such  person, 
into  this  state,  and  if,  after  such  cause  of 
action  shall  have  accrued,  or  judgment 
rendered  or  docketed,  such  person  shall  de- 
part from,  and  reside  out  of  the  state,  or 
remain  continuously  absent  therefrom,  for 
the  space  of  one  year  or  more,  the  time  of 
his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  com- 
mencement of  such  action,  or  the  enforce- 
ment of  such  judgment."  ( It  was  held  that 
a  foreign  corporation  operating  a  railroad 
with  agents  and  officers  in  the  state  could 
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The  contentions  of  the  two  parties, 
briefly  summed  up,  are:  By  the  plaintiff: 
That,  a  foreign  corporation  being  out  of  the 
state,  having  refused  to  comply  with  the 
laws  of  the  state,  and  being  a  nonresident, 
under  §  5553,  supra,  it  cannot  claim  the 
benefits  of  the  statutes  of  limitations.  And 
by  the  railroad  company:  That,  notwith- 
standing it  has  failed  to  comply  with  the 
laws  of  the  state,  it  may  yet  claim  the  bene- 
fit of  the  statute  of  limitation,  because  § 
5607,  supra,  provides  that  service  of  process 
may  be  had  on  any  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets, 
or  station  keeper  of  such  company.  Numer- 
ous authorities  are  cited  by  opposing  coun- 
sel in  support  of  their  respective  conten- 
tions. 


As  there  is  such  a  marked  conflict  be- 
tween the  two  lines  of  decisions  on  this 
question,  it  becomes  necessary  to  review 
some  of  the  leading  cases,  and  to  ascertain 
the  reason  upon  which  they  are  based,  in 
order  to  a  proper  comparison  of  their 
weight.  A  number  of  states,  to  wit, 
Elansas.  Nevada,  Wisconsin,  Missouri,  and 
New  York,  hold,  under  statutes  similar  to 
§  5553,  supra,  that  foreign  corporations,  al- 
though, under  statutes  similar  to  §  6607, 
supra,  they  may  be  served  with  process 
within  the  state,  yet  cannot  avail  them- 
selves .of  the  benefits  of  the  statute  of  limi- 
tations. While,  on  the  other  hand,  a  great- 
er number  of  states,  under  statutes  some- 
what similar,  have  held  the  contrary.  The 
point  of  divergence  seema  to  be  over  what 


plead  the  statute  of  limitations.  This  was 
a  North  Carolina  case,  but  the  court  makes 
no  reference  to  decisions  of  that  state.) 
Southern  R.  Co.  v.  Mayes,  51  C.  C.  A.  70, 
113  Fed.  84,  writ  of  certiorari  denied  in 
1S6  U.  S.  483,  46  L.  ed.  1260,  22  Sup.  Ct. 
Rep.  942; 

— where,  during  the  whole  limitation 
period,  the  foreign  corporation  had  been  en- 
gaged in  business  in  the  state,  had  main- 
tained an  agent  in  the  state  upon  whom 
process  could  be  served,  and  had  complied 
with  all  the  laws  of  the  state.  Colonial  k 
U.  S.  Mortg.  Co.  V.  Northwest  Thresher  Co. 
14  N.  D.  147,  70  L.R.A.  814,  116  Am.  St. 
Rep.  642,  103  N.  W.  915,  8  Ann.  Cas.  1160; 

— under  the  saving  clause  in  the  Okla- 
homa statute  as  quoted  in  Hale  v.  St. 
Louis  &  S.  F.  R.  Co.,  the  defendant  being 
authorized  to  do  business  in  the  state,  and 
having  maintained  officers  and  agents  there- 
in during  the  limitation  period.  (But  Hale 
V.  St.  Louis  &  S.  F.  R.  Co.  may  have  over- 
ruled this  case.  See  discussion,  IV.,  infra.) 
Tiller  v.  St.  Louis  &  S.  F.  R.  Co.  189  Fed. 
094; 

— where  the  foreign  corporation  had  been 
transacting  business  and  maintaining 
agents  or  officers  within  the  state  for  the 
period  of  limitation,  the  statutes  of  the 
state  in  regard  to  process  made  service 
upon  such  agents  or  officers  good  against 
the  corporation,  but  the  corporation  had 
failed  to  comply  with  the  requirement  of  a 
statute  in  regard  to  filing  a  copy  of  its 
charter.  Turcott  v.  Yazoo  4  M.  Valley  R. 
Co.  101  Tenn.  102,  40  L.R.A.  788,  70  Am. 
St.  Rep.  661,  45  S.  W.  1067 ; 

— where  the  foreign  corporation  could 
have  been  served  with  process  within  the 
state  at  any  time  during  the  limitation 
period  by  reason  of  its  having  had  agents 
and  officers  transacting  its  business  at  regu- 
lar places.  Thompson  v.  Texas  Land  & 
Cattle  Co.  —  Tex.  Civ.  App.  — ,  24  S.  W. 
856; 

— where,  although  the  foreign  corporation 
had  officers  and  agents  within  the  state, 
there  was  no  law  by  which  service  of  process 
upon  them  would  l>e  good  as  against  the 
corporation  and  there  was  no  known  way 
L.R.A.1915C. 


by  which  the  corporation  could  have  been 
brought  into  court.  (It  was  here  held  that 
the  statute  did  not  run.)  Hall  v.  Vermont 
&  M.  R.  Co.  28  Vt.  401 ; 

— wheie  the  foreign  corporation  had  a 
"local  existence  and  domicil  in  the  state  for 
the  purpose  of  being  sued."  Connecticut 
Mut.  L.  Ins.  Co.  v.  Uuerson,  28  Gratt.  630; 

— ^where  a  foreign  corporation  was,  from 
the  fact  that  it  was  transacting  business 
in  the  state  regularly,  presumed  to  have 
been  within  reach  of  process,  but  later 
ceased  to  transact  business  in  the  state, 
(It  was  held  that  the  statute  ran  while  it 
was  in  the  state  with  its  agents,  but  ceased 
to  run  when  it  withdrew  them.)  Abell  v. 
Penn  Mut.  L.  Ins.  Co.  18  W.  Va.  400. 

In  Burns  v.  White  Swan  Min.  Co.  35  Or. 
305,  57  Pac.  637,  a  case  in  which  it  was 
not  necessary  to  decide  the  point,  the  court 
reviews  the  decisions  both  for  and  against 
the  principle  of  making  availability  for 
service  of  process  the  test,  and  states  that 
the  rule  is  more  consonant  with  reason  tlian 
the  opposing  principle  is. 

In  Waterman  v.  A.  &  W.  Sprague  Mfg. 
Co.  55  Conn.  554,  12  Atl.  240,  the  rule  that 
a  nonresident  who  was  never  in  the  state 
cannot  have  the  benefit  of  the  statute  of 
limitations  merely  because  he  has  attach- 
able property  in  the  state,  was  applied  to 
a  foreign  corporation.  No  point  of  dis- 
tinction between  it  and  a  natural  person 
was  raised  or  discussed.  This  decision  is 
based  upon  the  ground  that  the  process  that 
can  be  served  must  be  one  that  will  lead  to 
a  personal  judgment. 

In  I^uiaville  &  N.  R.  Co.  v.  Pool,  72  Miss. 
487,  16  So.  753,  it  was  held  that  a  corpor- 
ation, for  the  purpose  of  limitation  of 
actions  against  it,  may  be  a  resident  of 
more  than  one  state,  therefore,  its  plea 
that  it  was  a  resident  of  Alabama  was  not 
equivalent  to  a  plea  that  it  was  not  a 
resident  of  Mississippi,  for  the  purpose  of 
enabling  it  to  plead  the  Alabama  statute 
on  a  cause  of  tuition  arising  in  that  state 
but  sued  upon  in  Mississippi,  by  virtue  of 
the  Mississippi  Code,  which  provides: 
"When  a  cause  of  action  has  accrued  in 
some  other  state,  or  in  a  foreign  eountiy. 


Digitized  by 


Google 


HALE  T.  ST.  LOUIS  &  S.  F.  R.  CO. 


651 


constitutes  the  test  of  the  question.  The 
former  states,  on  the  theory  that  a  foreign 
corporation  is  a  person  without  the  state, 
make  the  question  of  residence  the  test. 
Some  of  the  other  line  of  decisions  make  the 
question  "whether  or  not  service  may  be 
had  within  the  state"  the  test,  while  otiiers, 
partially  at  least,  qualify  the  latter  test. 

In  Williams  v.  Metropolitan  Street  R.  Co. 
68  Kan.  17,  64  L.R_^.  794,  104  Am.  St. 
Rep.  377,  74  Pac.  600,  1  Ann.Cas.  6,  where- 
in the  sole  question  involved  was  whether 
a  foreign  corporation  transacting  business 
in  that  state  could  plead  the  statute  of 
limitations  in  bar  of  an  action  originating 
in  that  state,  in  favor  of  a  resident  plain- 
tiff, is  a  case  which,  although  decided  in 
December,  1903,  some  ten  years  subsequent 


to  the  adoption  of  our  Code  from  that  state, 
is  based  upon  a  line  of  decisions  which 
have  been  followed  by  the  Kansas  court 
from  the  earliest  decisions  of  the  state. 
And  inasmuch  as  the  court  speaking 
through  Mr.  Justice  Smith,  exhaustively 
reviews  all  the  leading  decisions  on  the 
question,  not  only  from  the  state  of  Kansas, 
but  from  other  jurisdictions,  we  quote  at 
length  from  the  opinion.  After  stating  the 
proposition  involved,  the  court  said:  "In 
Lane  v.  National  Bank,  6  Kan.  74,  it  was 
held  that  the  personal  absence  of  the  debtor 
from  the  state,  even  if  he  retained  a  resi- 
dence here  at  which  process  against  him 
might  be  served,  was  sufficient  to  take  the 
case  out  of  the  statute.  This  case  has  been 
followed  repeatedly,     fioggett  v.  Emerson, 


and  by  the  law  of  such  state  or  country, 
or  of  some  other  state  or  country  where 
the  defendant  has  resided  before  he  resided 
in  this  state,  an  action  thereon  cannot  be 
maintained  by  reason  of  lapse  of  time,  an 
action  thereon  shall  not  be  maintained 
here." 

IV.  Effect  of  failure  to  comply  with  etaU 
utory  requirement*. 

a.  In  general. 

In  Halk  t.  St.  Louib  ft  S.  F.  R.  Co.  the 
decision  was  apparently  made  to  turn,  in 
the  last  analysis,  upon  the  fact  that  the 
foreign  corporation  had  failed  to  comply 
with  the  general  policy  of  the  state  as  ex- 
pressed in  legislation,  notwithstanding  the 
fact  that  process  could  have  been  served  up- 
on it,  at  any  time  during  the  limitation 
period,  within  the  state.  That  position  is 
inconsistent  with  the  narrow  theory,  since 
according  to  it  a  foreign  corporation  is 
incapable  of  coming  into  the  state  within 
the  meaning  of  the  saving  clause  of  the 
statute  of  limitation.  Even  the  New  York 
legislation  (see  New  York  cases  cited  im- 
der  IV.  b,  infra)  does  not  bring  the  foreign 
corporation  into  the  state  within  the  mean- 
ing of  the  saving  clause,  but  by  suspend- 
ing that  clause,  on  certain  conditions,  the 
general  statute  is  permitted  to  run.  Clear- 
ly, in  the  absence  of  legislation  expressly 
permitting  a  foreign  corporation  to  avail 
itself  of  the  statute  of  limitation,  it  can- 
not do  so,  under  this  theory,  no  matter 
if  it  does  comply  with  all  the  statutory 
requirements. 

On  the  other  hand,  the  adoption  of  the 
broad  theory  by  the  court,  without  some 
qualiiication,  would  have  compelled  a  dif- 
ferent conclusion  than  the  one  reached.  See 
IV.  c,  infra.  There  are  some  indications, 
however,  that  the  court  intended  to  adopt 
the  broad  theory  with  certain  qualifications, 
•omewhat  analogous  to  those  set  out  in 
Winney  t.  Sandwich  Mfg.  Co.  as  cited  un- 
der III.,  supra.  By  that  course  of  reason- 
ing it  could  consistently  hold  that  a  foreign 
corporation  can  come  into  the  state  with- 
in the  meaning  of  the  saving  clause,  but 
L.R.A.1915C. 


that  in  order  to  do  so  it  must  comply  with 
all  statutory  requirements  intended  to  do- 
mesticate foreign  corporations,  without  re- 
gard to  the  fact  that  it  could  be  otherwise 
served  with  process  within  the  state.  By 
this  course  of  reasoning  the  court  would 
bring  about,  without  legislation,  about  the 
practical  result  that  has  been  brought  about 
in  New  York  by  express  legislation.  See 
New  York  cases  cited  under  IV.  b,  infra. 
But  it  must  be  remembered  that  the  adop- 
tion of  this  course  of  reasoning  means  the 
absolute  rejection  of  the  narrow  theory 
upon  which  the  New  York  decisions  are 
based,  so  that  no  decision  based  upon  the 
narrow  theory  would  be  authority  tnerefor. 
See  IV.  b,  infra. 

b.  Where  the  narrow  theory  ha»  been 
adopted. 

Consistency  demands  that  the  courts,  in 
states  where  the  narrow  theory  (see  II., 
supra)  has  been  adopted,  treat  the  fact 
of  compliance  or  noncompliance  with  stat- 
utory requirements  on  the  part  of  foreign 
corporations  as  absolutely  immaterial  to 
the  question  as  to  whether  or  not  such  cor- 
porations may  have  the  benefit  of  the  stat- 
ute of  limitation,  in  the  absence  of  statu- 
tory provisions  expressly  making  the  fact 
material.  According  to  that  theory,  the 
corporation  is  out  of  the  state,  cannot 
come  in,  and  nothing  short  of  express  leg- 
islation extending  to  it  the  right  to  plead 
the  statute  will  enable  it  to  do  so.  If  the 
court  in  HAI.B  v.  St.  Louis  &  S.  F.  R.  Co. 
really  meant  to  adopt  the  theory  upon 
which  the  Kansas  cases  are  decided,  then  it 
wasted  considerable  time  discussing  the  de- 
fendant's failure  to  comply  with  the  stat- 
utes, for  consistency  would  require  it  to 
deny  to  the  defendant  the  right  to  plead 
the  statute  of  limitations  whether  it  had 
complied  with  the  statutes  or  not.  See 
cases  cited  under  II.,  supra.  But  it  prob- 
ably did  not  intend  to  adopt  that  theory. 
See  discussion  under  IV.  a,  supra. 

In  New  York,  where  the  courts  early 
adopted  the  narrow  theory  (see  II.,  supra) 
a  statute  provides  that  a  foreign  corpora- 
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8  Kan.  262;  Morrell  v.  Ingle,  23  Kan.  32; 
Conlon  T.  Lamphear,  37  Kan.  431,  15  Pac. 
600;  Ament  v.  Lowenthall,  52  Kan.  706,  35 
Pac.  804;  C!oale  v.  Campbell,  58  Kan.  480, 
484,  49  Pac.  604;  Investment  Securities  Co. 
V.  Bergthold,  60  Kan.  813,  58  Pac.  469.  In 
the  early  case  of  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  688,  10  L.  ed.  274,  307,  Chief 
Justice  Taney  said:  It  is  very  true  that  a 
corporation  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by 
which  it  is  created.  It  exists  only  in  con- 
templation of  law,  and  by  force  of  the  law, 
and  where  that  law  ceases  to  operate,  and 
is  no  longer  obligatory,  tlie  corporation  can 


have  no  existence.  It  must  dwell  in  the 
place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.  ...  In  Shaw  v. 
Quincy  Min.  Co.  145  U.  S.  444,  450,  36  L. 
ed.  768,  771,  12  Sup.  Ct.  Rep.  935,  937,  Mr. 
Justice  Gray,  after  quoting  the  above  lan- 
guage of  Chief  Justice  Taney,  said:  'This 
statement  has  been  often  reaffirmed  by  this 
court,  with  some  change  of  phrase,  but  al- 
ways retaining  the  idea  that  the  legal  ex- 
istence, the  home,  the  domicil,  the  habitat, 
the  residence,  the  citizenship  of  the  corpo- 
ration, can  only  be  in  the  state  by  which  it 
was  created,  although  it  may  do  business  in 
other  states  whose  laws  permit  it.' " 


tion  may  file  with  the  secretary  of  state 
certain  information  designating  a  person 
as  its  representative  and  the  place  where 
service  of  process  may  be  made  upon  him, 
and  it  must  have  the  consent  of  the  per- 
son so  designated,  etc.;  and  the  statute 
makes  service  of  process  upon  such  desig- 
nated person  valid  as  against  the  corpora- 
tion. In  Wehrenberg  v.  New  York,  N.  H. 
&  H.  R.  Co.  324  App.  Div.  205,  108  N.  Y. 
Supp.  704,  it  was  held  that  a  strict  com- 
pliance with  all  the  requirements  of  this 
statute  by  the  foreign  corporation  would 
entitle  it  to  the  benefit  of  the  statute  of 
limitation,  but  the  decision  is  based  sole- 
ly upon  the  ground  that  the  last  sentence 
in  the  saving  clause  (see  clause  quoted 
in  the  same  case  cited  under  II.,  supra), 
expressly  provides  that  the  whole  clause  is 
to  be  suspended  where  the  corporation  has 
complied  with  the  requirements  of  the  other 
clause.  And  in  MoClure  v.  Supreme  Lodge, 
K.  H.  41  App.  Div.  131,  69  N.  Y.  Supp.  764, 
it  was  held  that  a  foreign  corporation  that 
had  not  complied  strictly  with  the  provi- 
sions of  the  statute  could  not  be  allowed 
the  benefit  of  the  statute  of  limitation. 
Norris  v.  Atlas  S.  S.  Co.  37  Fed.  426,  gives 
practically  the  same  interpretation  to  the 
statute.  When  the  whole  saving  clause 
is  suspended,  according  to  the  view  of  these 
courts,  the  general  statute  runs  no  matter 
how  it  affects  the  parties  or  where  they 
abide,  and  a  strict  compliance  with  the 
section  regarding  a  designation,  etc.,  sus- 
pends the  whole  saving  clause,  for  the  rea- 
son that  the  last  sentence  in  the  saving 
clause  expressly  provides  that  it  shall  have 
that  effect. 

In  Green  v.  Hartford  L.  Ins.  Co.  139  N. 
C.  309,  1  L.R.A.(N.S.)  623,  51  S.  E.  887, 
4  Ann.  Cas.  360,  the  court  construed  a 
statute  which  authorized  the  service  of  pro- 
cess upon  foreign  corporations  by  service 
upon  a  state  officer  for  it;  the  defendant 
had  complied  with  all  requirements,  and 
the  court,  adopting  the  narrow  theory,  held 
that  it  could  not  have  the  benefit  of  the 
statute  of  limitation.  The  court  said: 
"That  service  can  thus  be  had  upon  a  non- 
resident corporation  may  bo  a  reason  why 
the  general  assembly  should  amend  §  162 
of  the  Code,  so  as  to'set  the  statute  running 
in  such  cases,  but  it  has  not  done  so,  and 
L.R.A.1915C. 


the  courts  cannot."  But  in  Volivar  v. 
Richmond  Cedar  Works,  152  N.  C.  656,  68 
8.  E.  200,  21  Ann.  Cas.  623,  exactly  the 
same  situation  was  before  the  court,  and 
it  overruled  its  former  holding,  in  the  Green 
Case,  on  the  express  ground  that  the  broad 
theory  is  the  correct  one,  thus  admitting 
that  under  the  narrow  theory  the  first  de- 
cision was  correct.  It  had  to  change  its 
premise  to  avoid  the  conclusion. 


o.  Where  the  hroad  theory  has  been 
adopted. 

In  states  where  the  broader  theory  is 
adopted  (see  III.,  supra),  the  fact  of' the- 
foreign  corporation's  compliance  or  non- 
compliance with  statutory  requirements,  ex- 
cept as  it  may  determine  whether  or  not 
process  could  have  been  served,  is  not  ma- 
terial. If  the  court  in  Hale  v.  St.  Louis  & 
S.  F.  R.  Co.  intended  to  base  its  decision 
upon  this  theory,  without  any  modifica- 
tions, it  reached  an  erroneous  conclusion, 
since  the  defendant  could  have  been  served 
with  process  within  the  state  at  any  time 
during  the  limitation  period.  There  did  not 
appear  to  be  any  express  provision  in  the 
statute  depriving  foreign  corporations  of  the 
right  to  plead  the  statute  upon  failure  to 
comply  with  the  requirements.  But  see  dis- 
cussion under  IV.  a,  supra,  as  to  possible 
modification  which  would  harmonize  this 
theory  with  the  court's  holding. 

However,  in  most  cases  the  statutory 
requirements  have  been  established  for  the 
purpose  of  enabling  the  service  of  process 
upon  foreign  corporations.  Where  that  is 
the  case  a  failure  to  comply  with  the  re- 
quirements usually,  though  not  always, 
places  the  foreign  corporation  in  such  posi- 
tion that  no  service  of  process  within  the 
state  can  be  made  upon  it,  and  in  such 
case  of  course  it  is  deprived  of  the  right 
to  plead  the  statute  of  limitation.  But 
it  is  so  deprived  because  it  fails  to  meet 
the  test  as  stated  supra,  III.,  and  not  be- 
cause it  has  failed  to  comply  with  some 
policy  of  the  state.  This  fact  is  clearly 
shown  by  the  cases  cited,  infra. 

On  the  power  of  a  state  to  require  foreign 
corporations  to  designate  some  person  upon 
whom  process  may  be  served,  as  a  conditioa 
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Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451,  is  also  reviewed,  citing 
Clark  k  M.  Priv.  Corp.  356;  and,  after 
quoting  from  Mr.  Justice  Valentine  in  Land 
Grant  R.  &  Trust  Co.  v.  Coffey  County,  6 
Kan.  253,  the  court  resumes: 

"The  corporation  sued  in  this  action,  like 
all  others,  is,  in  the  words  of  Chief  Justice 
Marshall,  'an  artificial  being,  invisible,  in- 
tangible, and  existing  only  in  contempla- 
tion of  law.'  In  State  ex  rel.  Godard  t. 
Topeka  Water  Co.  61  Kan.  547,  658,  60  Pac. 
337,  341,  it  was  said:  'A  corporation  ex- 
ists by  the  will  of  a  sovereign  power.     To 


this   superior   authority   it   owes   an   alle- 
giance which  it  cannot  abjure.' 

"If  the  Metropolitan  Street  Railway  Com- 
pany was,  in  contemplation  of  law,  pres- 
ent in  this  state  from  May,  1894,  until 
June,  1001,  then  the  action  was  barred. 
The  corporation  was  sued.  It  is  not  con- 
tended that  the  body  corporate  moved  it- 
self into  this  state,  but  that,  having  agents 
here,  their  presence,  while  transacting 
business  in  its  behalf,  amounted  to  the 
presence  of  the  corporation  itself,  with- 
in the  meaning  of  the  statute  of  limita- 
tions above  set  out.  If,  as  stated  by  Chief 
Justice   Taney,    a    corporation    cannot   mi- 


to  the  right  to  do  business  within  the 
state,  see  note  to  State  v.  St.  Mary's  Franco- 
American  Petroleum  Co.  1  L.R.A.(N.S.) 
«68. 

In  King  v.  National  Min.  ft  Exploring 
Co.  4  Mont.  1,  1  Pac.  727,  it  was  expressly 
held  that  the  foreign  corporation's  failure 
to  file  authenticated  copies  of  its  charter 
as  required  by  statute  did  not  deprive  it 
of  the  benefit  of  the  statute  of  limitation, 
if  during  the  whole  limitation  period  it 
was  accessible  for  service  of  process  in  the 
courts  of  the  state  by  reason  of  the  fact 
that  it  had  regular  places  of  business 
within  the  state.  And  the  statute  requir- 
ing the  filing  of  the  copies,  etc.,  in  this  case, 
was  mandatory. 

And  in  Turcott  v.  Yazoo  k  M.  Valley  R. 
Co.  101  Tenn.  102,  40  L.R.A.  768,  70  Am. 
St.  Rep.  661,  45  8.  W.  1067,  it  was  held 
that  a  foreign  corporation,  notwithstanding 
its  failure  to  comply  with  a  statute  the 
"scope  and  purpose"  of  which  were  "to  re- 
quire corporations  to  file  and  register  their 
charters  in  order  that  they  might  do  busi- 
ness, own,  or  acquire  property,  and  be  en- 
abled to  sue,"  could  plead  the  statute  of 
limitation  if,  during  the  prescribed  period, 
it  had  officers  and  agents  in  the  state  upon 
whom  service  could  nave  been  made  at  any 
time. 

In  O'Connor  v.  .^tna  L.  Ins.  Co.  67  Neb. 
122,  93  N.  W.  137,  99  N.  W,  845,  the  defend- 
ant insurance  company,  incorporated  in  an- 
other state,  had  failed  to  appoint  an  agent 
resident  at  the  county  seat,  with  authority 
to  accept  service  of  process,  as  foreign  in- 
surance companies  were  required  by  stat- 
ute to  do  in  order  to  enable  them  to  "take 
risks  or  transact  any  business  of  insurance 
in  this  state,"  but  it  had  complied  with 
the  general  statute  of  the  state  by  appoint- 
ing an  agent  in  the  state  upon  whom  process 
could  be  served;  and  it  was  held  that  it 
was  enabled  to  plead  the  statute  of  limita- 
tions by  the  fact  that  process  could  have 
been  served  upon  it  at  any  time  during  the 
limitation  period.  The  subject-matter  of 
the  suit,  however,  did  not  arise  out  of 
transactions  "taking  risks  or  out  of  insur- 
jince  business." 

In  a  number  of  cases  cited  under  III., 
supra,  the  test  as  to  service  of  process  was 
applied  where  the  corporation  had  complied 
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with  requirements  of  various  kinds,  so 
that  the  court  was  not  required  to  decide 
what  the  effect  of  a  failure  to  comply  would 
have  been. 

But  of  course  where  the  statute  express- 
ly provides  that  a  foreign  corporation 
diall  not  be  given  the  benefit  of  the  stat- 
ute of  limitations  unless  it  has  complied 
with  the  prescribed  conditions  for  trans- 
acting business  in  the  state,  the  above  test 
cannot  be  applied  if  the  corporation  has 
failed  to  fully  comply.  Pierce  v.  Southern 
P.  Co.  120  Cal.  163,  40  L.R.A.  350,  47 
Pac.  874,  52  Pac.  302,  1  Am.  Neg.  Rep.  211, 
3  Am.  Neg.  Rep.  636;  Black  v.  Vermont 
Marble  Co.  1  Cal.  App.  718,  82  Pac.  1060 
(compliance  with  the  conditions  starts 
the  statute  running  only  from  the  date  of 
compliance.  So  compliance  after  suit 
brought  has  no  effect) ;  O'Brien  v.  Big 
Casino  Gold  Min.  Co.  9  Cal.  App.  283,  99 
Pac.  209. 


F.  In  actions  for  poaaeaMon  of  real 
eatate. 

It  has  bepn  held  that  where  the  suit  in- 
volves the  possession  of  real  estate  of  which 
a  foreign  corporation  has  had  possession 
during  the  limitation  period  by  means  of  an 
agent  or  a  tenant,  the  statute  of  limitations 
runs  in  its  favor,  and  the  saving  clauses 
with  reference  to  debtor's  absence  from  the 
state,  etc.,  have  no  application,  for  the  rea- 
son that  those  in  possession  could  have  been 
brought  into  court  and  their  right  to  posses- 
sion determined  without  regard  to  the 
question  as  to  whether  they  held  as  repre- 
sentatives or  as  principals.  St.  Paul  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  45  Minn.  387, 
48  N.  W.  17;  Scottish  American  Mortg. 
Co.  v.  Butler,  99  Miss.  56,  54  So.  666,  Ann. 
Cas.  1913C,  1236. 

But  the  narrow  theory  as  stated  under 
II.,  supra,  meets  with  such  favor  in  the 
Nevada  courts  that  a  foreign  corporation 
is  denied  the  benefit  of  the  statute  even  in 
tKis  class  of  actions.  Robinson  v.  Imperial 
Silver  Min.  Co.  5  Nev.  44,  10  Mor.  Min. 
Rep.  370  (overruling  ChoUar-Potosi  Min. 
Co.  T.  Kennedy,  3  Nev.  361,  03  Am.  Dec. 
409) ;  Barstow  v.  Union  Consol.  Silver 
Min.  Co.  10  Nev.  386.  J.  W.  M. 
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grate  from  one  state  to  another,  then  the 
intangible  body  which  was  sued  in  this  ac- 
tion was  at  all  times  absent  from  this  state 
and  present  in  the  state  of  Missouri.    .    .    . 

"In  the  brief  of  counsel  for  the  street  rail- 
way it  was  said:  The  full  object  and  pur- 
pose of  our  law  has  been  subserved  when  a 
plaintiff  for  the  full  period  of  limitation 
has  been  in  a  position  to  sue  upon  his  claim 
and  recover  a  personal  judgment  against  the 
defendant.' 

"The  same  argument  was  made  in  behalf 
of  Senator  Lane  in  6  Kan.  supra,  who  main- 
tained a  residence  in  Lawrence,  in  this 
state,  where  personal  service  could  have 
been  had  by  leaving  a  copy  of  the  summons, 
under  $  64  of  the  Code  (Gen.  SUt.  1901,  S 
4494),  and  a  personal  judgment  obtained 
thereon,  which  would  be  good  everywhere. 
The  court,  however,  held  that  the  statute 
of  limitations,  which  excludes  the  time  dur- 
ing which  the  debtor  is  absent  from  the 
state,  should  receive  the  natural  meaning 
the  words  used  import.  The  plaintiff  in  the 
Lane  Case  was  nowise  obstructed  or  delayed 
in  bringing  his  action  by  the  absence  of  the 
debtor  in  VN'ashington,  for  during  the  whole 
time  of  such  absence  he  could  have  obtained 
service  of  summons  as  valid  in  all  respects 
as  if  had  personally  on  Mr.  Lane  in  this 
state.    .    .    ." 

"It  will  be  noted  that  the  court,"  re- 
ferring to  Bonifant  v.  Doniphan,  3  Kan. 
35,  "applied  the  language  of  J  4449  of  the 
present  statute,  supra,  to  an  artificial 
being, — ^a  corporate  body, — ^and  gave  it  the 
same  effect  as  if  an  absent  individual 
were  defendant  in  the  action.  The  same 
application  of  the  statute  was  made  in 
Mtna.  L.  Ins.  Co.  v.  Koons,  26  Kan.  215,  the 
third  paragraph  of  the  syllabus  reading: 
'Where  the  petition  alleges  that  the  defend- 
ant is  a  foreign  insurance  corporation,  cre- 
ated and  existing  under  the  laws  of  Con- 
necticut, with  its  principal  office  in  the  city 
of  Hartford,  in  that  state,  it  sufficiently  ap- 
pears therefrom  that  the  defendant  is  a 
nonresident,  and  not  present  in  the  state.' 

"While  a  valid  judgment  may  be  taken 
against  a  corporation  in  this  state  by  serv- 
ice here  on  its  officers  or  agents  transacting 
business  for  it,  yet  such  fact  does  not  com- 
pel us  to  hold  that,  within  the  meaning  of 
our  limitation  law,  it  is  personally  present 
in  the  state  when  served.  In  the  case  of 
Senator  Lane  a  valid  personal  judgment 
could  have  been  obtained  against  him  by  his 
creditor  by  service  of  summons  left  at  his 
usual  place  of  residence  in  Kansas,  al- 
though at  the  time  he  was  temporarily 
absent  in  Washington  in  discharge  of  his 
official  duties.  In  Foster-Cherry  Commis- 
sion Co.  T.  Caskey,  60  Kan.  600,  72  Pao. 
L.R.A.1915C. 


268,  it  was  held  that,  although  the  principal 
business  of  a  foreign  corporation  was  trans- 
acted in  this  state,  such  fact  did  not  author- 
ize the  taxation  of  its  capital  stock  here. 
The  case  of  Com.  v.  Standard  Oil  Co.  101 
Fa.  119,  146,  was  quoted:  'The  domicil  of 
the  Standard  Oil  Company  is  in  the  state 
of  Ohio.  Being  a  corporation,  it  is  an  in- 
visible, artificial,  and  intangible  thing. 
When  it  sent  its  agents  to  this  state  to 
transact  business,  it  no  more  entered  the 
state  in  point  of  fact  than  any  other  foreign 
corporation,  firm,  or  individual  who  sends 
an  agent  here  to  open  an  office  or  branch 
house.' 

"Wisconsin  has  a  limitation  statute  like 
ours.  The  clause  relevant  here  reads:  'If, 
when  the  cause  of  action  shall  accrue 
against  any  person,  he  shall  be  out  of  this 
state,  such  action  may  be  commenced  with- 
in the  terms  respectively  limited  (six 
years)  after  such  person  shall  return  or 
remove  to  this  state.' 

"This  provision  was  held  to  apply  to  the 
temporary  absence  of  a  resident  of  the 
state,  although  during  such  absence  a  sum- 
mons might  have  been  served  by  leaving  it 
at  his  usual  place  of  abode.  Parker  v. 
Kelly,  61  Wis.  552,  555,  21  N.  W.  539. 
Following  this,  in  Larson  v.  Aultman  &.  T. 
Co.  86  Wis.  281,  286,  39  Am.  St.  Rep.  893, 
56  K.  W.  915,  it  was  decided  that  a  foreign 
corporation  came  within  the  purview  of  the 
limitation  statute  above  quoted.  The  court 
said  that  the  word  'person'  being  applicable 
to  corporations  as  well  as  to  individuals,  it 
was  obvious  that  when  the  cause  of  action 
accrued  the  corporation  was  'out  of  the 
state.'  In  Travelers'  Ins.  Co.  v.  Fricke,  99 
Wis.  367,  377,  41  L.R.A.  557,  74  X.  W.  372, 
78  N.  W.  407,  the  case  of  Larson  v.  Ault- 
man &.  T.  Co.  supra,  was  followed.  On 
a  motion  for  rehearing  it  was  said:  'The 
appellant  argued  that  ...  a  foreign 
corporation  which  has  acquired  a  domi- 
cil in  this  state  for  the  purposes  of  litiga- 
tion is  not  a  nonresident  in  sijch  sense 
as  to  suspend  the  operation  of  the  statute 
of  limitations  against  it.  6  Thomp.  Corp. 
§  7841.    The  motion  was  denied.' 

"In  most  of  the  cases  cited  by  counsel  for 
defendant  in  error  the  right  of  a  foreign 
corporation  to  plead  the  statute  of  limita- 
tions is  made  to  depend  on  whether  valid 
service  could  be  had  on  it  in  the  state  where 
sued.  Winney  v.  Sandwich  Mfg.  Co.  86 
Iowa,  608,  18  L.R.A.  524,  53  N.  W.  421; 
Turcott  V.  Yazoo  &  M.  Valley  R.  Co.  101 
Tenn.  102,  40  L.R.A.  768,  70  Am.  St.  Rep. 
661,  45  S.  W.  1067.  As  we  have  shown, 
such  is  not  the  test  in  this  state.  The  last 
case  cited  expressly  recognizes  that  the  doc- 
trine contended  for  by  defendant  in  error 
does  not  obtain  in  Kansas.    It  may  be  said 
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that  a  foreign  corporation  doing  busi- 
ness in  this  'state  through  agents  is  con- 
structively present  here  for  tiie  purposes  of 
valid  service  of  summons  on  it,  although  it 
is  actually  out  of  the  state.  Merchants' 
Mfg.  Co.  V.  Grand  Trunk  R.  Co.  21  Blatchf. 
109,  13  Fed.  358.  The  constructive  presence 
of  Senator  Lane  in  Kansas  at  his  place  of 
abode  in  Lawrence,  where  valid  service 
might  have  been  had,  did  not  avail  him 
during  his  actual  absence  from  the  state. 

"An  examination  of  the  decisions  of  dif- 
ferent states  on  the  subject  in  hand  will  dis- 
close that  in  almost  all  of  them,  where  it 
has  been  held  that  a  foreign  corporation 
situated  like  defendant  in  error  may  invoke 
the  limitation  laws  of  the  jurisdiction 
where  it  is  sued,  statutory  provisions  differ- 
ing from  ours  exist.  A  notable  exception, 
however,  is  found  in  Nebraska,  where,  un- 
der a  statute  like  S  4449,  General  Statutes 
of  1901,  supra,  the  doctrine  of  the  Lane 
Case  and  others  cited  above  is  denied.  In 
Banserman  v.  Blunt,  147  U.  S.  647,  657,  37 
L.  ed.  316,  320,  13  Sup.  Ct.  Rep.  466,  470, 
the  court  said:  'But  what  may  be  the  law 
of  Nebraska  is  immaterial.  The  case  at  bar 
is  governed  by  the  law  of  Kansas,  and  the 
duty  of  this  court  to  follow  as  a  rule  of 
decision,  the  settled  construction  by  the 
highest  court  of  Kansas  of  a  statute  of  that 
state,  is  not  affected  by  the  adoption  of  a 
different  construction  of  a  similar  statute 
in  Nebraska  or  in  any  other  state.' 

"On  the  question  involved  see  also  Board- 
man  V.  Lake  Shore  &  M.  S.  R.  Co.  84  N.  Y. 
157,  and  cases  cited ;  State  t.  National  Acci. 
Soc.  103  Wis.  208,  79  N.  W.  220;  Hanchett 
-V.  Blair,  41  C.  C.  A.  76,  100  Fed.  817;  Bar- 
stow  V.  Union  Consol.  Silver  Min.  Co.  10 
Nev.  386;  Clarke  v.  Bank  of  Mississippi, 
10  Ark.  516,  52  Am.  Dec.  248." 

Inasmuch  as  the  foregoing  opinion  pre- 
sents a  review  of  all  the  leading  cases  bear- 
ing directly  on  the  point  in  issue,  we  deem 
it  unnecessary  to  cite  or  quote  from  other 
authorities  on  this  view,  further  than  to 
cite  Clarke  v.  Bank  of  Hississippi,  10  Ark. 
616,  reported  in  62  Am.  Dec.  248,  and  notes, 
for  the  reason  that  the  converse  of  the 
proposition  is  therein  discussed,  and  the 
theory  of  the  case  rested  upon  the  same 
doctrine  announced  by  the  line  of  decisions 
upon  which  Williams  v.  Metropolitan  Street 
R.  Co.  68  Kan.  17,  64  L.R.A.  794,  104  Am. 
St.  Rep.  377,  74  Pac.  600,  1  Ann.  Cas.  6,  was 
decided.  Defendant  in  error  quotes  from 
the  rule  announced  in  25  Cyc.  1242,  as  fol- 
lows: "A  corporation  created  by  the  laws 
of  the  state  of  the  forum  must  be  treated 
«s  a  citizen  of  that  state,  and  the  absence  of 
its  officers  will  not  necessarily  carry  such 
ideal  person  beyond  the  limits  of  the  state. 
But  there  is  a  conflict  of  authority  upon 
L.R.A.1915C. 


the  question  whether  a  foreign  corporation 
is  within  the  saving  clause  relating  to  ab- 
sence or  nonresidence  from  the  state,  at 
least  in  so  far  as  the  question  of  its  right  to 
plead  the  statute  of  limitations  is  con- 
cerned. Certainly  the  corporation  is  ab- 
sent or  nonresident  in  the  sense  that  it  can- 
not plead  the  statute,  when  it  has  never 
been  subject  to  the  process  of  the  courts. 
But  the  predominating  judicial  opinion  is 
that  a  corporation,  although  created  by  the 
laws  of  another  state,  should  be  deemed  to 
be  present  in  the  state  of  the  forum  if  it  is 
there  for  the  purpose  of  its  business,  in 
compliance  with  the  laws  of  the  state  in 
that  behalf,  so  that  it  is  subject  to  the 
process  of  the  state;  that  such  a  presence 
will  avail  the  foreign  corporation  under  a 
plea  of  limitations,  and  a  want  of  such 
presence  will  deprive  it  of  this  advantage 
under  the  saving  clause  as  to  absence  or 
nonresidence." 

This  text  is  supported  by  decisions  from 
the  following  states,  to  wit :  Alabama,  Cal- 
ifornia, Illinois,  Iowa,  Minnesota,  Missis- 
sippi, Missouri,  Montana,  North  Dakota, 
Tennessee,  Texas,  Virginia,  and  United 
States  Supreme  Court.  Also,  Thompson  v. 
Texas  Land  &  Cattle  Co.  —  Tex.  Civ.  App. 
— ,  24  S.  W.  856,  is  cited  and  exhaustively 
quoted  from  by  defendant  in  error.  In  this 
opinion  the  Texas  civil  court  of  appeals 
says:  "A  corporation  can  only  be  present 
in  any  locality,  outside  of  that  in  which  it 
created,  by  and  through  its  agents  and  of- 
ficers, and  the  facts  that  it  was  doing  busi- 
ness in  Texas,  and  had  two  officers  who 
were  resident  citizens  of  the  state,  and  that 
service  could  be  and  was  obtained  on  it, 
show  that,  whether  a  citizen  or  not,  ap- 
pellee was  a  foreigner,  resident  in  the  state 
of  Texas,  and  was  residing  here  at  the  time 
of  the  filing  of  the  suit.  The  presumption 
would  be,  in  the  absence  of  an  allegation 
to  the  contrary,  that  the  foreign  corpora- 
tion doing  business  in  Texas  was  conduct- 
ing it  under  the  laws  of  the  state." 

Also,  in  the  opinion  in  King  v.  National 
Min.  ft  Exploring  Co.  4  Mont.  1,  1  Pac.  727, 
quoted  from  by  defendant  in  error,  we  find 
the  following  language:  "The  transcript  in 
this  case  does  not  disclose  how  service  was 
had  upon  the  respondent,  as  it  does  not 
contain  a  copy  of  either  the  summons  or 
return  thereof,  or  any  other  method  of  serv- 
ice. But  as  the  facts  above  stated  in  re- 
lation to  its  having  an  agent  upon  whom 
process  might  have  been  served  do  appear 
in  the  record,  it  will  be  presumed  that  serv- 
ice of  the  summons  was  had  upon  such 
agent.  We  have,  therefore,  in  this  case  a 
foreign  corporation  (the  respondent)  with- 
in the  jurisdiction  of  the  district  court,  and 
during  the  period  above  stated,  doing  the 
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business  for  which  it  was  incorporated 
openly  and  publicly,  and  for  this  purpose 
having  an  office  within  such  jurisdiction, 
and  an  agent  and  superintendent  residing 
therein,  and  also  owning  and  being  pos- 
sessed of  real  and  personal  property  within 
the  territory." 

Numerous  other  authorities  are  cited  and 
extensively  quoted  from  in  defendant  in 
error's  brief;  but,  as  the  cases  above  quot- 
ed from  discuss  the  real  basis  of  most  of 
the  opinions  cited  in  the  brief,  it  is  un- 
necessary for  the  purposes  of  the  case  at 
bar  to  review  all  of  them.  However,  it  will 
be  observed  that  neither  of  the  foregoing 
opinions  makes  the  question  of  obtaining 
service  on  a  local  agent  the  sole  test;  but 
in  each  opinion,  as  well  as  the  text  quoted 
from  25  Cyc,  there  are  other  reasons  by 
which  the  rule  is  partially  supported,  other 
grounds  upon  which  it  is  partially  rested, 
other  elements  in  the  test,  to  wit:  "If  it  is 
there  for  the  purpose  of  doing  business  in 
compliance  with  the  laws  of  the  state"  (25 
Cyc.  supra),  or  "has  an  agent  and  office 
within  the  state"  (Thompson  v.  Texas  Land 
&  Cattle  Co.  supra),  "and  was  doing  busi- 
ness in  Texas  and  conducting  it  under  the 
laws  of  the  state"  (Id.),  or  "having  an  of- 
fice within  such  jurisdiction  and  an  agent 
and  superintendent  residing  therein  (King 
v.  National  Min.  &,  Exploring  Co.  supra) . 

We  cannot  say  to  what  extent  these  quali- 
flcations  may  have  influenced  the  courts  in 
the  above  decisions.  Nor  do  we  undertake 
to  say  what  they  would  have  been  with 
such  qualifications  eliminated.  Some  states, 
as  Nebraska  and  Illinois,  have  apparently 
elected  to  stand  on  the  one  foot,  t.  e.,  that, 
if  service  may  be  bad  within  the  state,  then 
"limitation  will  run."  But  it  is  not  dis- 
closed from  the  decisions  cited  from  those 
states  whether  they  have  other  statutes  and 
constitutional  provisions  requiring  the  same 
things  to  be  done  by  foreign  corporations 
which  our  statutes  and  Constitution  re- 
quire. 

Section  260,  Williams's  Anno.  Const., 
provides:  "No  corporation,  foreign  or  do- 
mestic, shall  be  permitted  to  do  business  in 
this  state  without  first  filing  in  the  office 
of  the  corporation  commission  a  list  of  its 
stockholders,  officers,  luid  directors,  with 
the  residence  and  postoffice  address  of,  and 
the  amount  of  stock  held  by  each.  And 
every  foreign  corporation  shall,  before  being 
licensed  to  do  business  in  the  state,  desig- 
nate an  agent  residing  in  the  state;  and 
service  of  summons  or  legal  notice  may,  be 
had  on  such  designated  agent  and  such 
other  agents  as  now  are  or  may  hereafter 
be  provided  for  by  law.  Suit  may  be  main- 
tained against  a  foreign  corporation  in  the 
county  where  an  agent  of  such  corpo- 
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rations  may  be  found,  or  in  the  county  of 
the  residence  of  plaintiff,  or -in  the  county 
where  the  cause  of  action  may  arise." 

Section  5605,  Comp.  Laws  1909  (Rev. 
Laws  1910,  §  4717),  provides:  "Every 
railroad  company  or  corporation,  and  every 
stage  company  doing  business  in  Okla- 
homa, or  having  agents  doing  business 
therein  for  such  corporation  or  company,  is 
hereby  required  to  designate  some  person 
residing  in  each  cotmty,  into  which  its  rail- 
road lin^or  stage  route  may  or  docs  run, 
or  in  which  its  business  is  transacted,  on 
whom  all  process  and  notices  issued  by  any 
court  of  record  or  justices  of  the  peace  of 
such  county  may  be  served." 

Section  5606,  Comp.  Laws  1909  (Rev. 
Laws  1910,  §  4718),  provides:  "In  every 
case  such  railroad  company  or  corporation, 
and  stage  company,  shall  file  a  certificate 
of  the  appointment  and  designation  of  such 
person,  in  the  office  of  the  clerk  of  the  dis- 
trict court  of  the  county  in  which  such  per- 
son resides;  and  the  service  of  any  process 
upon  the  person  so  designated,  in  any  civil 
action,  shall  be  deemed  and  held  to  be  as 
effectual  and  complete  as  if  service  of  such 
process  were  made  upon  the  president,  or 
other  chief  officer  of  such  corporation  or 
stage  company.     .     .     . " 

From  the  foregoing  provisions  of  the  Con- 
stitution and  statutes,  it  is  the  evident 
policy  of  the  state  to  require  foreign  corpo- 
rations, doing  business  within  the  state,  to 
become  residents  of  the  state,  to  couply 
with  its. laws,  to  submit  themselves  to  state 
control,  and  their  intrastate  controversies, 
whatever  the  amount  involved  may  be,  to 
the  courts  of  the  state.  This  policy  perme- 
ates the  entire  framework  of  our  organic 
law;  it  is  the  paramount  policy  of  the  state 
in  its  regulation  and  control  of  foreign  cor- 
porations doing  business  within  the  state. 
The  maintenance  of  such  policy  is  of  vital 
importance  to  the  state,  and  its  soundness 
is  to  be  determined  exclusively  by  the  state. 
It  is  important  to  the  state  in  the  main- 
tenance of  its  theory  of  state  government 
that  its  residents,  whether  they  be  natural 
or  legal  persons,  be  justly  and  impartially 
protected  in  all  their  rights,  and  that  such 
rights  shall  be  determined  under  the  laws 
of  the  state  and  adjudicated  by  the  courts 
of  the  state.  This  policy  is  partially 
thwarted,  and  its  effectiveness  materially 
impaired,  by  the  refusal  of  nonresident  cor- 
porations to  comply  with  the  law  by  which 
they  may  become  resident  persons  (for  legal 
purposes),  and  by  their  persistence  in  do- 
ing busiuesB  within  the  state  in  open  vio- 
lation and  flagrant  disregard  of  the  state 
laws.  Thus,  by  their  own  actions  and  of 
their  own  accord,  they  openly  disavow  their 
residence  within  the  state. 
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The  question  then  arises,  For  whose  bene- 
fit was  the  statute  of  limitations  put  in 
force?  Evidently  for  those  residing  within 
the  state,  for  even  citizens  of  the  state  can- 
not avail  themselves  of  the  benefit  of  such 
statutes  during  their  absence  from  the  state, 
"and  if,  after  the  cause  of  action  accrues, 
he  depart  from  the  state  .  .  .  the  time 
of  hia  absence  .  .  .  shall  not  be  com- 
puted as  any  part  of  the  period  within 
which  the  action  must  be  brought."  §  5553, 
Comp.  Laws  1900  (Rev.  Laws  1910,  J  4660). 
This  was  the  settled  construction  of  these 
statutes  by  the  courts  of  Kansas  long  prior 
to  their  adoption  by  Oklahoma. 

In  North  Missouri  R.  Co.  v.  Akers,  4  Kan. 
453,  96  Am.  Dec.  183,  it  was  held  that  to 
deny  a  citizen  the  benefit  of  the  limitation 
laws  during  an  absence  from  the  state, — 
under  the  statutes,  valid  service  could  be 
had  during  such  absence, — and  then  give  a 
nonresident  corporation  the  benefit  of  such 
limitation  laws  because,  under  the  statutes, 
service  could  be  had  on  it,  would  be  to  dis- 
criminate in  favor  of  nonresident  corpora- 
tions. 

But  it  is  contended  by  defendant  in  error, 
and  held  by  some  of  the  authorities  cited 
in  its  brief,  that  the  reason  for  this  law 
is  removed  by  a  statute  authorizing  serv- 
ice of  process  to  be  had  on  local  agents. 
This  position  is  not  wholly  tenable.  The 
full  purpose  of  the  law  is  not  met  by  a 
statute  authorizing  service  of  process  on  a 
local  agent.  Complications  might  arise 
under  which  such  a  law  would  not  be  whol- 
ly adequate.  The  foreign  corporation  might 
have  no  property  in  the  state  out  of  which 
a  judgment  could  be  satisfied,  thus  necessi- 
tating the  collection  of  such  judgment  in  a 
foreign  state,  where  it  is  possible  for  the 
question  to  arise  whether  a  judgment  ob- 
tained upon  such  service  of  process  was  such 
a  judgment,  tn  personam,  as  could  be  satis- 
fied out  of  defendant's  property  found  in  a 
foreign  state.  But  whether  the  latter  ques- 
tion should  arise  or  not,  the  remedy  is  yet 
not  as  speedy,  not  as  free  from  probable 
complications  and  delay,  as  in  actions  be- 
tween residents  of  the  state.  The  statute 
authorizing  service  on  a  local  agent  was  not 
put  in  force  for  the  purpose  of  affecting  or 
qualifying  the  statutes  of  limitation,  nor 
for  the  purpose  of  justifying  foreign  corpo- 
rations in  violating  the  law;  it  was  enact- 
ed for  the  purpose  of  affording  a  remedy, 
as  nearly  adequate  as  possible,  against  for- 
eign corporations  who  refuse  to  comply  with 
the  law.  Therefore,  viewing  the  two  stat- 
utes together,  considering  the  object  and 
purpose  for  which  they  were  enacted,  the 
one  being  a  statute  of  repose,  the  benefits  of 
which  are  given  only  to  residents  of  the 
state,  the  other  being  a  contingent  remedy, 
L.R.A.1915C. 


available  only  where  foreign  corporations 
have  refused  to  comply  with  the  law,  it  is 
obvious  that  the  purpose  of  the  two  statutes 
grew  out  of  the  general  policy  of  the  state 
to  require  foreign  corporations  to  become 
citizens,  subject  to  state  control,  in  order 
that  equal  rights,  and  facilities  for  the  ad- 
judication of  same,  might  be  afforded  to  all 
residents,  whether  they  be  legal  or  natural 
persons. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  fact  that  the  state  of  Kan- 
sas, since  the  adoption  of  our  statutes  from 
that  state,  and  since  the  decision  in  Wil- 
liams V.  Metropolitan  Street  R.  Co.  68  Kan. 
17,  64  L.R.A.  794,  104  Am.  St.  Rep.  377, 
74  Pac.  600,  1  Ann.  Cas.  6,  was  rendered 
by  the  supreme  court  of  that  state,  has 
amended  its  statute  of  limitations  as  fol- 
lows: "Provided,  this  act  shall  not  apply 
to  any  foreign  corporation  authorized  to  do 
business  in  the  state  upon  which  service  of 
process  can  be  had  within  the  state." 
(Italics  ours.)  Gen  Stat.  (Kan.)  1909, 
§  5613  (Code  Civ.  Proc.  §  20).  Nor  do  we 
undertake  to  say  whether,  by  this  amend- 
ment, the  state  of  Kansas  meant  to  change 
its  former  state  policy.  The  inference  is 
that  it  did  not.  For,  in  the  above  amend- 
ment, we  observe  the  following  significant 
clause,  "authorized  to  do  business  in  the 
state."  Now,  for  a  foreign  corporation  to 
be  authorized  to  do  business  within  our 
state,  it  is  required  to  comply  with  certain 
laws.  By  a  compliance  with  such  laws,  it 
becomes  a  resident  of  the  state  for  all  legal 
purposes,  and  entitled  to  the  benefit  of  all 
laws  enacted  exclusively  for  the  benefit  of 
resident  citizens,  and  the  policy  of  the  state, 
is  unimpaired. 

For  these  reasons,  the  order  sustaining 
the  demurrer  should  be  reversed,  and  the 
cause  remanded  for  triaL 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  September 
2,  1913. 


VnEST  VIRGINIA   SUPREME   COURT 
OF  APPEALS. 
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Constitutional  law  —  cruel  puntshment 
—  robbery. 

1.  Section    12,    chapter    144,    Code    1913 
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(serial  %  5163),  prescribing  penalties  for 
robbery,  is  not  void,  as  contravening  §  5, 
article  3,  of  the  Constitution,  providing 
against  "cruel  and  unusual  punishment," 
and  that  "penalties  shall  be  proportioned  to 
the  character  and  degree  of  t^e  offense. 
Same  —  right  to  habeas  corpus. 

2.  Nor  is  a  judgment  of  imprisonment  for 
life  on  conviction  of  robbery  under  said  §  12, 
chapter  144,  of  the  Code,  void  as  in  viola- 
tion of  said  provisions  of  the  Constitution 
entitling  the  accused  to  discharge  on  habeas 
corpus. 

Bobbery  —  life  Imprisonment  —  Talid- 
ity. 

3.  Nor  is  said  §  12,  chapter  144,  of  the 
Code,  in  contravention  of  the  14th  Amend- 
ment or  any  other  provision  of  the  Federal 
Constitution. 

(March  24,  1914.) 


APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioners'  discharge 
from  imprisonment  in  the  state  peniten- 
tiary, to  which  they  have  been  committed 
for  life  upon  their  conviction  in  the  Crim- 
inal Court  of  McDowell  County  for  robbery. 
Writ  refused. 

The  facts  are  stated  in  the  opinion. 

Mr.  Kverett  F.  Moore,  for  petitioners: 

The  punishment  imposed  in  the  case  of 
petitioners  is  in  violation  of  §  5  of  article 
3  of  the  Constitution  of  West  Virginia,  and 
also  violates  the  8th  Amendment  of  the  Con- 
stitution of  the  United  States  so  far  as  it 
secures  any  fundamental  rights  under  the 
due  process  of  law  clause  of  the  14th 
Amendment. 

Weems  v.  United  States,  217  U.  S.  349, 
64   L.   ed.   793,   30   Sup.    Ct.    Rep.    544,    19 


Sote.  —  Cruel  and  unuaual  punishment. 

I.  General    principles   governing   punish- 
ments. 

a.  Cruel  and  unusual,  558. 

b.  Legislative  control,  659. 

c.  Discretion  of  court,   560. 
II.  Nature  of  punishments. 

a.  Penitentiary,  560. 

b.  Transfer  from  reformatory  to  state 

prison,  560. 
e.  Indeterminate  560. 

d.  Capital  punishment;  electrocution. 

1.  Generally,  561. 

2.  Crimes  committed  by  convicts, 

561. 

e.  Convict  labor,  562. 

f.  Hard  labor,  562. 

g.  House     of     correction;     training 

school,  563. 

h.  Imprisonment  for  costs,  563. 

1.   Fines,  563. 

j.  Statute  fixing  no  maximum  pun- 
ishment, 565. 

k.  Bread  and  water,  665. 

1.  Imprisonment  of  insane  person  on 
acquittal,  665. 

m.  Disbarment  of  attorney,  565. 

n.  Forfeiture,  565. 
III.  Punishment  for  particular  crimes. 

a.  Abortion,  565. 

b.  Assault  and  battery,  565. 

c.  Bribery,  666. 

d.  Burglary,  566. 

e.  Conspiracy;  blackmail,  666. 

f.  Disorderly    houses    and    persons, 

566. 

g.  Fishery   and   game   law   offenses, 

666. 
h.  Larceny,  567. 
i.  Lottery,   567. 
j.  Liquor  law  offenses,   567. 
k.  Murder  and  manslaughter,  669. 
1.  Rape,  669. 
m.  Robbery,   669. 
n.  Unlawful  publications,    560. 
o.  Unlawful  use  of  mails,  569. 
p.  Violation  of  ordinances,  569. 
q.  Contempt,  570. 

r.   Carrying  concealed  weapons,   570. 
L.R.A.1915C. 


III. — continued. 

s.  Desertion  and  nonsupport,  670. 

t.  Gambling,  570. 

u.  Libel,   570. 

V.  Disturbing  religious  meeting,  570. 

w.  Embezzlement,  570. 

X.  Malicious  mischief,  570. 

y.  Usury,  570. 

z.   Miscellaneous,  570. 
IV.  Extent  of  United  SUtes  Constitution, 

670. 

Scope. 

The  earlier  cases  upon  the  subject  under 
annotation  will  be  found  in  the  note  to 
State  ex  rel.  Garvey  v.  Whitaker,  36  L.R.A. 
561,  the  limitations  of  which  also  govern 
the  present  note. 

The  question  of  increased  punishment  for 
second  offense  as  cruel  and  unusual  pun- 
ishment, considered  in  the  note  to  State 
ex  rel.  Garvey  v.  Whitaker,  is  treated  in  the 
note  on  enhancing  penalty  for  crimes  when 
committed  by  habitual  criminals  or  prior 
offenders,  attached  to  Re  Miller,  34  L.R.A. 
400,  and  continuations  of  that  note  at- 
tached to  Com.  V.  McDermott,  24  L.R.A. 
(N.S.)  431,  and  to  Jones  v.  State,  48  L.R.A. 
(N.S.)  204,  and  so  is  not  repeated  here. 

As  to  a  sexualization  or  sterilization  of 
criminals  or  defectives,  see  note  to  State 
v.  Feilen,  41  L.R.A.  (N.S.)  418. 

As  to  cumulative  sentences,  see  note  to 
Harris  v.  Lang,  7  L.R.A.{N.S.)   124. 

I.  General  principles  governing  punish- 
ments. 

a.  Ortiel  and  MtttMual. 

Supplementing  note  in  35  Ij.R.A.  661. 

Cruel  and  unusual  punishments  are  pun- 
ishments of  a  barbarous  character  and  un- 
known to  the  common  law.  The  words, 
when  tbey  first  found  place  in  the  Bill  of 
Rights,  meant  not  a  fine  or  imprisonment, 
or  both,  but  such  punishment  as  that  in- 
flicted by  the  whipping  post,  the  pillory, 
burning  at  the  stake,  breaking  on  the  wheel, 
and   the   like;    or   quartering   the    culprit. 
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Ann.  Cas.  705 ;  McDonald  ▼.  Com.  173  Mass. 
322,  73  Am.  St.  Rep.  293,  63  N.  E.  874; 
Stote  V.  Driver,  78  N.  C.  423,  2  Am.  Crim. 
Rep.  487. 

Petitioners  are  persona  within  the  juris- 
diction of  the  state  of  West  Virginia,  and 
they  are  denied  by  said  state  the  equal  pro- 
tection of  the  laws. 

Hodgson  T.  Vermont,  168  U.  S.  262,  272, 
273,  42  L.  ed.  461,  464,  18  Sup.  Ct.  Rep. 
80;  Hayes  v.  Missouri,  120  U.  S.  68,  71,  30 
L.  ed.  578,  680,  7  Sup.  Ct.  Rep.  350;  Dun- 
can T.  Missouri,  162  U.  S.  377,  382,  38  L. 
ed.  485,  487,  14  Sup.  Ct  Rep.  570;  Cald- 
well V.  Texas,  137  U.  S.  692,  697,  698,  34 
L.  ed.  816,  818,  11  Sup.  Ct.  Rep.  224;  State 
V.  Lewin,  63  Kan.  679,  37  Pac.  168;  Budd 
T.  State,  3  Humph.  483,  39  Am.  Dec.  189; 


Rogers  y.  Alabama,  192  U.  S.  226,  48  L. 
ed.  417,  24  Sup.  Ct.  Rep.  257. 

Mr.  A.  A.  liilly,  Attorney  General,  for 
the  respondent: 

Imprisonment  for  crime  is  not  a  cruel  and 
unusual  punishment. 

SUte  T.  Woodward,  68  W.  Va.  66,  30 
I..R.A.(N.S.)  1004,  69  S.  E.  385;  Aldridge 
V.  Com.  2  Va.  Cas.  447;  Com.  v.  Wyatt,  6 
Rand.   (Va.)   694. 

The  penalty  allowed  to  be  inflicted  by  the 
statute  punishing  robbery  is  proportioned 
to  the  character  and  degree  of  the  offense. 

Houston  V.  Com.  87  Va.  266,  12  S.  E.  385. 

Miller,  P.,  delivered  the  opinion  of  the 
court : 

On  writ  of  habeas  corpus  petitioners  seek 
discharge  from  imprisonment  in  the  state 


cutting  off  his  nose,  ears,  or  limbs,  or 
strangling  him  to  death.  They  were  such 
severe,  cruel,  unusual  punishments  as  dis- 
graced the  civilization  of  former  ages,  and 
"  made  one  shudder  with  horror  to  read  of 
them.  Re  O'Shea,  11  Cal.  App.  568,  105 
Pac.   776. 

Our  laws  inflict  pain  not  in  a  spirit  of 
vengeance,  but  in  order  to  promote  the  es- 
sential purposes  of  public  justice.  Sever- 
ity is  not  cruelty.  The  punishment  ought 
to  bear  a  due  proportion  to  the  offense. 
Crimes  of  great  atrocity  ought  to  be  visited 
with  such  penalties  as  would  check,  if  not 
prevent,  their  commission.  Mitchell  T. 
Stote,  82  Md.  627,  34  Atl.  247. 

The  right  to  punish  a  person  who  com- 
mits an  offense  depends  upon  the  right  of 
society  to  protect  itself.  Thos6  crimes 
should  be  severely  punished  which  are  most 
destructive  to  public  safety  and  to  the  peace 
and  quiet  of  the  community.  The  extent 
of  the  punishment  upon  conviction  ought 
to  be  such  as  is  warranted  by  law,  and  such 
as  appears  to  be  best  calculated  to  answer 
the  ends  of  precaution  necessary  to  deter 
others  from  the  commission  of  like  offenses, 
in  addition  to  punishing  the  individual  of- 
fender. Jackson  v.  United  States,  42  C. 
C.  A.  452,  102   Fed.   473. 

It  is  the  character,  and  not  the  extent, 
of  the  punishment  inflicted  as  a  penalty 
for  the  commission  of  a  crime,  which  is 
struck  at  by  the  constitutional  provision 
prohibiting  cruel  and  unusual  punishment. 
State  V.  Griffin,  84  N.  J.  L.  429,  87  Atl. 
138,  affirmed  in  85  N.  J.  L.  613,  90  Atl. 
269. 

So,  it  is  the  laws  providing  for  cruel 
and  unusual  punishment  that  the  Consti- 
tution refers  to  and  prohibits,  and  not  sen- 
tences by  courts  under  constitutional  laws. 
People  V.  Cook,  147  Mich.  127,  110  N.  W. 
614. 

Nor  the  punishment  assessed  by  the  jury 
within  the  limits  fixed  by  the  statute. 
Shields  v.  Stote,  149  Ind.  396,  49  N.  £. 
361. 

A  sentence  within  the  limits  fixed  by 
stotute  for  the  offense  will  not  be  set  aside 
L.R.A.1915C. 


on  the  ground  that  it  is  cruel  and  unusual. 
Rogers  v.  Stote,  11  Ga.  App.  814,  76  S.  E. 
366;  Harper  v.  Stote,  14  Ga.  App.  603,  81 
S.  E.  817;  Siberry  v.  State,  149  Ind.  684, 
39  N.  E.   936,   47  N.   E.  458. 

And  a  penalty  prescribed  for  a  crime 
committed  in  state's  prison  is  not  cruel  and 
unusual  where  it  is  in  the  same  degree  aa 
though  the  crime  were  committed  outside 
of  the  wall.  People  v.  Huntley,  112  Mich. 
569,  71  N.  W.  178. 

And  undue  leniency  in  one  case  does  not 
transform  a  reasonable  punishment  in  an 
other  case  to  a  cruel  one.  Howard  T.  Flem- 
ing, 191  U.  S.  126,  48  L.  ed.  121,  24  Sup. 
Ct.  Rep.  49. 

b.  Zicgialative  control. 

Supplementing  note  in  36  L.R.A.  562. 

It  IS  for  the  legislature,  and  not  for  the 
courts,  to  determine  what  the  punishment 
for  crime  shall  be,  provided  it  is  neither 
cruel  nor  unusual.  State  v.  Dumam,  73 
Minn.  150,  75  N.  W.  1127,  11  Am.  Crim. 
Rep.  170. 

The  power  to  declare  what  shall  and  what 
shall  not  be  deemed  to  be  a  crime,  to  de- 
termine the  maximum  and  minimum  of  the 
fine  or  of  the  term  of  imprisonment  to  be 
imposed  as  a  punishment  for  a  crime  so 
declared,  is  a  power  which  is  committed  by 
the  people  of  the  state  to  the  legislative, 
and  not  to  the  judicial,  branch  of  the  gov- 
ernment. Stote  V.  Griffin,  84  N.  J.  L.  429, 
87  Atl.  138,  affirmed  in  85  N.  J.  L.  613,  90 
Atl.  259. 

And  so  the  fact  that  the  legislature  pro- 
vides a  punishment  for  a  given  crime  more 
severe  than  the  courts  approve  affords  no 
ground  for  judicial  interference;  for  such 
interference  would  be  nothing  more  nor  less 
than  an  attempted  usurpation  of  legisla- 
tive power  by  the  judiciary.    Ibid. 

The  amount  of  the  fine  which  the  legis- 
lature may  properly  impose  depends  large- 
ly upon  the  object  designed  to  be  accom- 
plished by  the  imposition  of  the  fine,  and 
the  widest  latitude  is  to  be  given  to  the 
discretion  and  judgment  of  the  legislature 
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penitentiary,  where,  by  the  judgment  of  the 
circuit  court  of  McDowell  county,  they  were 
committed  for  life  on  an  indictment  for  rob- 
bery. 

The  indictment,  made  a  part  of  the  return 
of  the  warden,  charges  that  petitioners  "did, 
in  and  upon  one  William  Creasy,  feloniously 
make  an  assault,  and  him,  the  said  Wil- 
liam Creasy,  did  then  and  there  felonious- 
ly put  in  bodily  fear  and  danger  of  his  life, 
and  silver  coin  consisting  of  two  50-cent 
pieces  of  the  value  of  50  cents  each,  good 
and  lawful  money  of  the  United  States  of 
America,  of  the  property  of  the  said  Wil- 
liam Creasy,  from  the  person  and  against 
the  will  of  the  said  William  Creasy,  then 
and  there  feloniously  and  violently  did 
steal,   take,   and   carry   away,   against   the 


peace  and  dignity  of  the  state."  This  is 
the  common-law  form  of  indictment  where 
no  dangerous  weapon  is  used.  Mayo's 
Guide,  596;  Houston  v.  Com.  87  Va.  257, 
265,  266,  12  S.  E.  386;  1  Whart.  Precedents 
of  Indictments  t  Pleas,  4th  ed.  §§  410- 
413. 

"Robbery,"  at  common  law,  "is  the  feloni- 
ous and  forcible  taking  from  the  person  of 
another  of  goods  or  money  to  any  value,  by 
violence  or  putting  in  fear."  State  v.  Mc- 
Allister, 65  W.  Va.  97,  131  Am.  St.  Rep. 
955,  63  S.  E.  768;  Houston  v.  Com.  supra. 
Our  statute,  §  12,  chapter  144,  Code  1913, 
serial  §  5163,  which  does  not  define  robbery, 
but  only  prescribes  the  punishment,  pro- 
vides: "If  any  person  commit  robbery,  be- 
ing  armed   with   a   dangerous   weapon,   he 


in  determining  the  amount  of  the  fine  nec- 
essary to  accomplish  that  object.  State  v. 
Griffith,  83  Conn.  1,  74  Atl.  1068. 

But  in  Central  of  Georgia  R.  Co.  v.  Rail- 
road Commission,  161  Fed.  925,  reversed 
on  another  ground  in  95  C.  C.  A.  117,  170 
Fed.  225,  it  was  held  that  the  provision 
of  the  Alabama  Constitution  that  "exces- 
sive fines  shall  not  be  imposed"  is  addressed 
more  directly  to  the  court;  it  also  imposes 
limitations  upon  the  exercise  of  legislative 
power,  and  so  the  legislature  must  not 
coerce  the  discretion  of  the  judges  by  fixing 
the  minimum  fine  on  conviction  so  high  as 
to  compel  an  excessive  fine. 

In  Weems  v.  United  States,  217  U.  S. 
349,  64  L.  ed.  793,  30  Sup.  Ct.  Rep.  544, 
19  Ann.  Cas.  705,  in  discussing  the  power 
of  the  legislature  to  define  crimes  and  their 
punishment,  the  court  said:  "We  concede 
the  power  in  most  of  its  exercises.  We 
disclaim  the  right  to  assert  a  judgment 
against  that  of  the  legislature  of  the  ex- 
pediency of  the  laws  or  the  right  to  op- 
pose the  judicial  power  to  the  legislative 
power  to  define  crimes  and  fix  their  pun- 
ishment, unless  that  power  encounters  in 
its  exercise  a  constitutional  prohibition. 
In  such  csise,  not  our  discretion,  but  our 
legal  duty,  strictly  defined  and  imperative 
in  its  direction,  is  invoked.  Then  the  leg- 
islative power  is  brought  to  the  judgment 
of  a  power  superior  to  it  for  the  instant. 
And  for  the  proper  exercise  of  such  power 
there  must  be  a  comprehension  of  all  that 
the  legislature  did  or  could  take  into  ac- 
count,— that  is,  a  consideration  of  the  mis- 
chief and  the  remedy.  However,  there  is  a 
certain  subordination  of  the  judiciary  to 
the  legislature.  The  function  of  the  legis- 
lature is  primary,  its  exercises  fortified  by 
presumptions  of  right  and  legality,  and  is 
not  to  be  interfered  with  lightly,  nor  by 
any  judicial  conception  of  their  wisdom  or 
propriety.  They  have  no  limitation,  we  re- 
peat, but  constitutional  ones,  and  what 
those  are  the  judiciary  must  judge.  We 
have  expressed  these  elementary  truths  to 
avoid  the  misapprehension  that  we  do  not 
recognize  to  the  fullest  the  wide  range  of 
power  that  the  legislature  possesses  to 
L.R.A.1915C. 


adapt  its  penal  laws  to  conditions  as  they 
may  exist,  and  punish  the  crimes  of  men 
according  to  their  forms   and   frequency." 

o.  Diacretton  of  court. 

Supplementing  note  in  35  L.R.A.  663. 

The  imposition  of  a  maximum  punish- 
ment is  within  the  discretion  of  the  judge 
who  tries  the  case,  and  who  is  well  advised 
as  to  the  facts.  Jackson  v.  United  States, 
42  C.  C.  A.  452,  102  Fed.  473. 

//.  Nature  of  puntshtnents. 

a.  Penitentiary. 

Supplementing  note  in  35  L.R.A.  564. 

A  sentence  to  the  penitentiary,  instead  of 
to  hard  labor  on  the  public  roads,  on  con- 
viction of  conspiracy  to  defraud,  is  not 
cruel  or  unusual  punishment.  Howard  v. 
Fleming,  191  U.  S.  126,  48  L.  ed.  121,  24 
Sup.  Ct.  Rep.  49. 

6.  Transfer  from  reformatory  to  state 
prison. 

In  Stagway  v.  Riker,  84  N.  J.  L.  201,  86 
Atl.  440,  it  was  contended  that  the  trans- 
fer of  an  inmate  of  a  reformatory  to  the 
state's  prison,  under  a  statute  permitting 
such  transfer,  was  cruel  and  unusual  pun- 
ishment in  that  without  notice  or  further 
hearing  an  indeterminate  sentence  in  the 
reformatory  was  by  the  transfer  trans- 
muted into  a  determinate  sentence  in  state's 
prison,  but  the  court  said  that  from  an  in- 
spection of  the  mere  record  it  could  not 
say  that  what  had  been  ordered  done  was 
of  such  an  unusual  character  in  its  appli- 
cation to  the  one  so  transferred  as  to  be 
subject  to  the  charge  of  cruel  and  unusual 
punishment. 

c.  Indeterminate  sentence. 

Cruel  and  unusual  punishment  is  not 
made  by  an  indeterminate  sentence  not  more 
than  the  maximum  nor  less  than  the  mini- 
mum prescribed  by  statute  for  the  speci- 
fied crime.  Miller  v.  State,  149  Ind.  607, 
40  L.R.A.  109,  40  N.  E.  894. 
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shall  be  confined  in  the  penitentiary  not  less 
than  ten  years;  if  not  so  armed,  he  shall 
be  confined  therein  not  less  than  tire  years." 
As  we  said  in  State  t.  McAllister,  supra, 
the  offense  referred  to  in  tKia  statute  is  the 
common-law  offense  of  robbery. 

The  main  ground,  indeed  the  only  ground, 
on  which  petitioners  rely  to  obtain  their 
discharge,  is  that  our  statute,  which  pre- 
scribes only  minimum  penalties,  and  leaves 
it  within  the  power  of  the  court  to  pro- 
nounce judgment  of  imprisonment  for  life,  a 
"cruel  and  unusual  punishment,"  is  void, 
contravening  §  5  of  article  3  of  our  Consti- 
tution, providing  among  other  things 
against  "cruel  and  unusual  punishment," 
and  that  "penalties  shall  be  proportioned  to 
the  character  and  degree  of  the  offense." 


We  deem  it  quite  unnecessary  to  enter 
upon  any  extended  discussion  as  to  what  is 
meant  by  "cruel  and  unusual  punishment," 
interdicted  by  the  Constitution,  and  by  that 
other  clause  thereof  respecting  what  penal- 
ties may  be  imposed.  These  questions  were 
elaborately  and  ably  gone  into  by  Judge 
Brannon  in.  State  v.  Woodard,  68  W.  Va. 
66,  30  L.R.A.(N.S.)  1004,  69  S.  E.  385.  As 
said  in  that  case,  the  clause,  "cruel  and  im- 
usual  punishment,"  originally  occurring  in 
the  Bill  of  Rights  of  1688,  was  there  insert- 
ed as  a  provision  against  cruel  judgments 
like  those  inflicted  iu  the  days  of  the  tyrant 
Stuarts,  and  which  found  its  way  natural- 
ly into  our  Constitution,  and  into  the  Con- 
stitutions of  most  of  the  states.  But  Judge 
Brannon  says  it  refers  only  to  punishments 


And  no  constitutional  right  of  accused  is 
violated  by  a  statute  permitting  an  inde- 
terminate sentence,  where  the  maximum 
term  is  provided  by  statute,  although  au- 
thority to  shorten  rests  with  the  commis- 
sion. State  V.  Duff,  144  Iowa,  142,  24 
L.R.A.(N.S.)  625,  138  Am.  St.  Rep.  269, 
122   N.   W.   829. 

And  the  Michigan  indeterminate  sen- 
tence law  (Act  No.  184,  1905)  does  not 
provide  for  any  cruel  or  unusual  punish- 
ment. People  V.  Cook,  147  Mich.  127,  110 
N.  W.  514. 

In  Williams  v.  State,  91  Neb.  605,  136 
N.  W.  1011,  while  upholding  the  constitu- 
tionality of  an  indeterminate  sentence  act, 
the  court  criticized  the  holdings  under  prac- 
tically similar  statutes,  because  they  de- 
prived the  trial  courts  of  all  discretion  and 
so  prevented  the  fixing  of  an  indeterminate 
sentence  within  the  statutory  limits  stat- 
ing that  it  could  not  give  unqualified  ap- 
proval to  such  a  construction  of  the  act,  as 
one  sentenced  for  not  less  than  a  minimum 
or  longer  than  the  maximum  term  provided 
by  a  statute  might,  if  strangers  and  with- 
out friends  who  would  become  interested 
in  their  behalf,  remain  in  prison  for  the 
full  maximum  term,  which  might  in  some 
instances  amount  to  a  cruel  and  unjust 
punishment. 

d.  Capital  punishment;  electrocution. 
1.  Generally. 

For  earlier  cases  on  this  point,  see  note 
in  35  L.R.A.  575,  under  the  heading,  "Mur- 
der and  Manslaughter." 

The  execution  of  a  criminal  by  electricity 
is  not  cruel  or  unusual  punishment  within 
the  meaning  of  the  constitutional  prohibi- 
tion of  such  punishment.  Storti  v.  Com. 
178  Mass.  549,  52  L.R.A.  620,  60  N.  E. 
210. 

So,  the  New  Jersey  electrocution  act 
(Pamph.  Laws  1906,  p.  112)  does  not  pro- 
vide for  cruel  and  unusual  punishment 
within  the  meaning  of  such  a  constitutional 
provision.  State  v.  Tomassi,  75  N.  J.  L. 
739,  69  Atl.  214. 
1,.R.A.1915C.  S 


Penalty  of  death,  in  the  discretion  of  the 
court,  for  attempt  to  commit  rape,  is  not 
within  the  inhibition  of  the  Constitution 
against  cruel  and  unusual  punishment. 
Dutton  V.  State,  123  Md.  373,  91  Atl.  417. 

Nor  is  an  act  which  permits  the  inflic- 
tion of  capital  punishment  in  train  rob- 
t>ery  cases  within  the  constitutional  inhibi- 
tion against  cruel  and  unusual  punishment. 
Territory  v.  Ketchum,  10  N.  M.  718,  53 
L.R.A.  90,  65  Pac.  169;  State  v.  Stubble- 
field,  157  Mo.  360,  58  S.  W.  337.  In  the 
Stubblefield  Case,  the  court  stated  that 
"punishment  is  not  to  be  regarded  as  either 
cruel  or  unusual  because  never  inflicted  be- 
fore on  a  certain  class  of  criminals.  The 
legislature  is  not  necessarily  restricted  in 
inflicting  the  death  penalty  because  such 
legislation  is  newly  enacted.  The  primary 
object  of  such  a  law  is  its  deterrent  effect, 
and  the  legislature  has  the  right  to  so  in- 
crease the  punishment  of  crimes  as  to  strike 
terror  into  the  hearts  of  those  who,  but 
for  such  intimidation,  might  be  more  strong- 
ly tempted  to  commit  them.  Passengers  on 
trains,  as  well  as  express  agents,  engineers, 
conductors,  and  firemen,  have  some  title 
to  consideration  and  some  hold  on  legisla- 
tive and  constitutional  protection, — perhaps 
as  great  as  those  who  seek  to  wreck  trains, 
or  rob  or  murder  pMsengers." 

Z.  Crimea  cotnm.itted  by  convicts. 

Punishment  of  death  for  an  assault  with 
a  deadly  weapon  with  malice  aforethought, 
by  one  undergoing  a  life  sentence  in  a  state 
prison,  is  not  violative  of  the  provision  of 
the  state  Constitution  prohibitmg  cruel  or 
unusual  punishment.  People  v.  Oppenheim- 
er,  156  Cal.  733,  106  Pac.  74;  Re  Finlcy, 
1  Cal.  App.  198,  81   Pac.  1041. 

The  court  said  in  the  Pinley  Case  that 
"it  must  be  admitted  that  every  person, 
whether  felon  or  freeman,  should  be  pun- 
ished for  making  a  deadly  assault  on  an- 
other. This  then  suggests  an  inquiry  as  to 
the  punishment  which  could  be  inflicted  on 
a  guilty  life  convict  if  the  judgment  of  death 
be  not  permissible.  Through  his  own  mis- 
conduct such  convict  has  forever  forfeited 
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of  such  cruel  character  as  he  there  de- 
scribes, and  was  not  intended  as  a  limita- 
tion on  the  general  powers  of  the  legisla- 
ture to  say  what  are  offenses  and  to  pre- 
scribe punishments  therefor. 

Robbery,  from  the  earliest  times,  has  al- 
ways been  regarded  a  crime  of  the  gravest 
character.  At  common  law  the  punishment 
for  robbery  was  death,  with  or  without 
benefit  of  clergy,  according  to  varying  stat- 
utes. 4  Sharswood's  Bl.  Com.  243.  Now,  by 
statute  the  punishment  for  robbery  in  Eng- 
land is  penal  servitude  for  life.  9  Laws  of 
England  (Halsbury)  664,  §  1333.  While  the 
punishment  inflicted  on  petitioners  in  this 
case  is  the  same  as  prescribed  in  the  English 
statute,  the  extreme  limit  under  our  stat- 
ute, our  law  allows  a  lesser  punishment  and 


down  to  the  minimum  punishment  pre- 
scribed. The  statutes  of  the  different  states 
varj'  greatly  in  regard  to  the  punishment 
prescribed  for  robbery.  In  Virginia  the 
statute  prescribes  death  if  accomplished 
with  violence  in  certain  ways,  or,  in 
the  discretion  of  the  jury,  not  less  than 
eight  nor  more  than  eighteen  years:  if 
committed  in  any  other  mode,  a  maxi- 
mum and  minimum  imprisonment  is  pre- 
scribed, not  less  than  five  nor  more 
than  ten  years.  The  indictment  does  not 
charge  petitioners  with  having  commit- 
ted the  offense  "being  armed  with  a  danger- 
ous weapon;"  but  we  do  not  know  what  ag- 
gravating circumstances,  if  any,  may  have 
been  shown  on  the  trial,  justifying  im- 
prisonment for  life.     Our  cases  of  Moody 


his  liberty  and  has  suffered  civil  death. 
The  only  remaining  right  or  privilege  he 
can  forfeit  is  his  physical  life.  The  limit 
of  ordinary  punishment  has  been  reached, 
and  if  this  only  remaining  penalty  cannot 
be  inflicted,  then  such  convict  stands  im- 
mune from  further  human  retribution.  The 
necessity  for  such  punishment  cannot  be 
questioned." 

e.  Convict  labor. 

Supplementing  note  in  35  I/.B.A.  566. 

A  sentence  to  work  on  the  streets  or 
other  public  places  for  illegal  sale  of  intoxi- 
cating liquors  is  not  cruel  or  unusual  pun- 
ishment. Loeb  V.  Jennings,  133  6a.  796, 
67  S.  E.   101,  18  Ann.   Cas.   376. 

Nor  is  two  years'  imprisonment,  to  be 
worked  on  the  roads,  for  a  particularly  out- 
rageous assault  on  an  old  man,  accompanied 
with  robbery,  cruel  or  unusual  punishment. 
State  V.  Apple,  121  N.  C.  584,  28  S.  £.  469. 

And  it  was  also  so  held  as  to  a  like  pun- 
ishment imposed  on  conviction  of  carrying 
a  concealed  weapon,  in  State  v.  Hamby,  126 
N.  C.  1066,  35  S.  E.  614. 

In  State  v.  Lee,  166  N.  0.  250,  80  S.  E. 
977,  it  was  contended  that  a  sentence  of 
nine  years  and  six  months  on  the  county 
roads,  upon  conviction  of  highway  robbery, 
was  under  the  evidence  cruel  and  unusual 
punishment,  it  being  within  six  months  of 
the  maximum  punishment  permitted  under 
the  statute.  The  court  stated  that,  while 
it  would  not  hold  that,  as  a  matter  of  law, 
the  punishment  was  in  excess  of  the  powers 
of  the  judge,  it  was  frank  to  say  that  it 
did  not  commend  itself  to  it  as  being  at 
all  commensurate  with  the  offense  under 
the  evidence;  that  there  was  neither  aggra- 
vation nor  circumstances  which  tended  to 
show  that  the  punishment  should  approxi- 
mate the  highest  limit  allowed  by  law  in 
such  cases. 

/.  Hard  labor. 

Supplementing  note  in  35  L.R.A.  566. 

See  State  v.  Borgstrom,  69  Minn.  508,  72 
N.  W.  799,  976;  Kinkaid  v.  Jackson,  66 
Fla.  378,  63  So.  706,  infra,  II.  i;  Hendrix 
L.R.A.1915C. 


V.  United  States,  2  Okla.  Crim.  Rep.  240, 
101  Pac.  125;  Clampitt  v.  United  States, 
6  Ind.  Terr.  92,  89  S.  W.  666,  10  Ann.  Cas. 
1087,  infra,  III.  h;  Rinker  v.  United  States, 
81  C.  C.  A.  579,  151  Fed.  755,  infra.  III.  o. 

A  statute  relating  to  desertion  and  non- 
support  of  a  wife  by  her  husband,  which 
provides  the  penalty  of  hard  labor  in  a 
penitentiary  or  reformatory  for  not  exceed- 
ing two  years,  upon  conviction,  is  not  void 
as  containing  a  punishment  that  is  unusual. 
State  V.  Gillmore,  88  Kan.  835,  47  L.RA. 
(N.S.)  217,  129  Pac.  1123. 

So,  also,  imprisonment  at  hard  labor  for 
the  offense  of  a  tramp  in  threatening  to  do 
personal  injury  to  another  person  was  up- 
held as  constitutional  in  State  v.  Hogan, 
63  Ohio  St.  202,  62  L.R.A.  863,  81  Am.  St. 
Rep.  626,  58  N.  E.  572. 

A  sentence  to  pay  a  fine  of  $100  and  to 
be  imprisoned  in  the  county  jail  for  one 
year  at  hard  labor,  or  to  be  confined  at 
hard  labor  in  the  state  penitentiary  for  one 
year,  is  not  cruel  or  unusual  punishment 
for  disturbing  a  religious  meeting.  State 
v.  Sheppard,  54  S.  C.  178,  32  S.  E.  146. 

Nor  is  sentence  of  five  years  in  a  peni- 
tentiary at  hard  labor  on  conviction  of 
criminal  libel,  the  maximum  punishment, 
although  it  may  be  severe,  cruel  and  un- 
usual punishment.  Raymond  v.  United 
States,  25  App.  D.  C.  555,  writ  of  certiorari 
denied  in  200  U.  S.  619,  50  L.  ed.  623,  26 
Sup.  Ct.  Rep.  765. 

But  cruel,  and  unusual  punishment  for- 
bidden by  the  Philippine  Bill  of  Rights  ia 
inflicted  by  the  provisions  of  the  Philippine 
Penal  Code  under  which  the  falsification 
by  a  public  oflicial  of  a  public  and  official 
document  must  be  punished  by  fine  and  im- 
prisonment at  hard  and  painful  labor  for  a 
period  ranging  from  twelve  years  and  one 
day  to  twenty  years,  the  prisoner  being 
subject,  as  accessory,  to  the  main  punish- 
ment, to  carrying  during  his  imprisonment 
a  chain  at  the  ankle  and  hanging  from  the 
wrist,  to  deprivation  during  the  term  of  im- 
prisonment of  civil  rights,  and  to  perpetual 
absolute  disqualification  to  enjoy  political 
rights,  hold  office,  etc.,  and  the  surveil- 
lance of  the  authorities  during  life.    Weenoa 
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T.  State,  1  W.  Va.  337;  State  v.  Jackson, 
26  W.  Va.  250,  and  the  Virginia  case  of 
Houston  V.  Com.  supra,  and  other  cases,  fur- 
nish no  precedents  for  inflicting  the  sever- 
est punishment.  As  said,  however,  the  evi- 
dence is  not  before  us,  and  we  have  no 
means  of  knowing  the  aggravating  facts 
and  circumstances,  if  any,  justifying  the 
punishment.  However,  as  the  statute  pre- 
scribes only  minimum  penalties  for  both 
forms,  leaving  it  to  the  court  to  say  what 
the  punishment  shall  be,  we  cannot  say,  in 
view  of  the  law  and  facts  presented,  that 
the  judgment  is  violative  of  the  Constitu- 
tion and  void.  If  we  have  any  power  to 
review  or  revise  such  judgment  it  is  by  writ 
of  error,  not  upon  habeas  corpus. 

But  does  the  statute  or  judgment  of  im- 


prisonment contravene  the  provision  of  the 
Constitution  that  "penalties  shall  be  pro- 
portioned to  the  character  and  degree  of 
the  offense?"  Certainly  on  habeas  corpus 
we  cannot  so  hold.  A  different  case  might 
be  presented  on  writ  of  error,  with  all  the 
evidence  before  us;  but  in  the  absence  of 
the  whole  record,  how  can  we  say  the  pun- 
ishment inflicted  is  obnoxious  to  this  con- 
stitutional limitation?  As  the  statute  is 
not  void,  we  cannot  see  that  the  punishment 
is  disproportioned  to  the  offense.  In  State 
V,  Woodard,  supra.  Judge  Brannon  does 
say,  influenced  by  this  clause  of  the  Consti- 
tution and  the  recent  case  of  VVeems  v. 
United  States,  217  U.  S.  349,  54  L.  ed.  793, 
30  Sup.  Ct.  Rep.  644,  19  Ann.  Cas.  705: 
"Surely,  under  our  Constitution  fines  so  ex- 


v.  United  States,  217  U.  S.  349,  54  L.  ed. 
793,  30  Sup.  Ct.  Rep.  544,  19  Ann.  Cas. 
705. 

g.  House  of  correction  {  training  school. 

See  also  note  in  36  L.R.A.  567. 

Chap.  153,  Minnesota  Statutes  1895,  which 
provides  for  the  sentencing  of  the  juvenile 
delinquents  to  the  state  training  school,  does 
not  provide  cruel,  unusual,  or  unequal  pun- 
ishment. State  ex  rel.  Schulman  v.  Phil- 
lips, 73  Minn.  77,  75  N.  W.  1029. 

Nor  is  an  ordinance  which  provides,  as  a 
penalty  for  its  violation,  confinement  in  a 
house  of  correction,  void  for  unreasonable- 
ness because  of  the  fact  that  felons  are 
also  sentenced  to  the  same  institution.  Re 
Cox,  129  Mich.  635,  89  N.  W.  440. 

h.  Imprisonment  for  costs. 

Supplementing  note  in  35  L.R.A.  567. 

Imprisonment  for  costs  taxed  in  a  prose- 
cution brought  by  the  attorney  general  un- 
der the  prohibitory  liquor  law  is  not  cruel 
and  unusual  punishment.  Re  Ellis,  76  Kan. 
368,  91  Pac.  81. 

Nor  will  the  punishment  be  made  cruel 
or  unusual  by  the  refusal  of  the  board  of 
county  commissioners  to  discharge  such 
person,  although  they  are  satisfied  that  he 
is  unable  to  pay  the  costs.     Ibid. 

Sentence  of  confinement  to  county  jail  un- 
til fine  and  costs  are  paid  is  not  unusual 
and  cruel  punishment  because  of  the  fact 
that  one  so  sentenced  is  infirm  and  unable 
to  work  and  has  no  money  with  which  to 
pay  costs,  and  so  there  is  presented  a  lia- 
bility to  perpetual  imprisonment,  where,  by 
virtue  of  another  statute,  "no  convict  shall 
be  held  in  custody  for  a  fine  and  imprison- 
ment longer  than  two  years,"  and  so  his 
release  can  be  obtained  at  the  end  of  that 
time.  Ex  parte  Mclnnis,  98  Miss.  773,  64 
So.  260. 

i.  Fines. 

Supplementing  note  in  35  L.R.A.  567. 

See  also  infra.  III.  g,  III.  j. 

A  statute  which  provides  a  maximum 
punishment  of  imprisonment  for  two  years 
L.R.A.1915C. 


and  a  fine  of  $500,  upon  the  conviction  of 
a  civilian  of  purchasing  or  receiving  in 
pledge  public  property  from  any  soldier,  is 
not  unconstitutional  as  providing  for  an 
excessive  fine  or  cruel  and  unusual  punish- 
ment, prohibited  by  the  8th  Amendment  of 
the  United  States  Constitution.  Ontai  v. 
United  SUtes,  110  C.  C.  A.  288,  188  Fed. 
310. 

So,  also,  aa  to  a  statute  imposing  a  pen- 
alty of  not  less  than  $100  nor  more  than 
$300,  or  imprisonment  in  the  county  jail 
for  not  longer  than  six  months,  or  both, 
on  one  working  longer  than  eight  days  in 
an  underground  mine,  smelter,  or  institu- 
tion for  the  reduction  or  refining  of  ores  or 
metals.  Ex  parte  Kair,  28  Nev.  127,  113 
Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann.  Cas. 
803. 

Nor  is  an  act  imposing  a  penalty  of  not 
less  than  $100  nor  more  than  $500,  for 
the  failure  of  a  railway  to  give  crossing 
signals,  violative  of  a  similar  provision  in 
the  state  Constitution.  Louisville,  H.  & 
St.  L.  R.  Co.  V.  Com.  104  Ky.  35,  46  S.  W. 
207. 

Nor  does  an  act  imposing  a  fine  of  from 
$26  to  $100  for  each  day  that  an  electric 
car  is  operated  in  the  winter  months  with- 
out a  screen  to  protect  the  motorman  im- 
pose cruel  and  imusual  punishment,  the 
court  stating  that  every  statute  imposing 
a  fine  might  by  the  same  token  be  held 
cruel  and  unusual  punishment,  and  that 
the  way  to  avoid  the  cruelty  is  to  obey  the 
law  and  avoid  accumulated  fines.  State  v. 
Whitaker,  160  Mo.  59,  60  S.  W.  1068.  But 
see  Central  of  Georgia  R.  Co.  v.  Railroad 
Commission,  infra. 

Imposing  a  fine  of  from  $100  to  $250  and 
imprisonment  from  ten  to  thirty  days,  for 
violating  a  statute  regulating  temporary  or 
transient  dealers,  does  not  constitute  an  ex- 
cessive fine  or  cruel  punishment  in  a  con- 
stitutional sense.  State  v.  Foster,  22  R.  I. 
163,  50  L.R-A.  339,  46  Atl.  833. 

Acts  of  31st  Legislature,  chap.  20,  §  2 
(Texas),  in  assessing  a  fine  in  double  the 
amount  of  the  license  fee  for  failure  to  pay 
the  license  fee  required  by  that  act  for 
conducting  a  cold  storage,  do  not  violate 
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cessive,  imprisonment  so  long,  looking  to 
the  offeuiie,  as  to  shock  our  feelings  of  hu- 
manity, conscience,  justice,  and  mercy 
would  be  branded  by  this  clause."  But  how 
can  we  look  to  the  offense  without  the 
record  ?  And  if  we  had  the  record,  the  stat- 
ute being  valid,  could  we  discharge  the 
prisoners  on  habeas  corpus,  when  properly 
convicted  of  crime?  If  we  had  the  case  on 
writ  of  error,  and  the  whole  record  before 
us  so  as  to  be  able  to  judge  of  the  character 
of  the  crime,  and  whether  the  punishment 
inflicted  was  disproportioned  to  the  offense, 
we  might  reverse  the  judgment  and  remand 
the  case  with  direction  to  enter  a  proper 
judgment  on  the  verdict. 


Nor  do  we  think  our  statute  providing 
for  the  punishment  of  robbery  in  conflict 
with  the  14th  Amendment  or  other  pro- 
visions in  the  Federal  Constitution,  as  rep- 
resented in  the  eighth  and  ninth  paragraphs 
of  plaintiffs'  petition. 

If  there  is  merit  in  the  claim  of  peti- 
tioners that  they  have  been  unjustly  pun- 
ished, they  may  have  a  case  for  executive 
clemency,  but  we  cannot  discharge  them  on 
habeas  corpus. 

We  therefore  deny  the  writ. 

Petition  for  leave  to  appeal  to  Supreme 
Court  of  the  United  States  denied  June  24, 
1914. 


the  constitutional  provision  against  the  im- 
position of  excessive  fines  and  penalties  and 
cruel  and  unusual  punishment.  Ex  parte 
Flake,  —  Tex.  Crim.  Rep.  — ,  149  S.  W. 
146. 

And  the  penalty  of  a  fine  of  not  less  than 
$1,000  nor  more  than  $5,000  and  imprison- 
ment in  state's  prison  for  not  less  than 
one  year  nor  more  than  five  years,  on  con- 
viction of  keeping  a  gambling  resort,  was 
upheld  as  constitutional,  in  State  v.  Grif- 
fin, 84  N.  J.  L.  429,  87  Atl.  138,  a£Srmed  in 
85  N.  J.  L.  613,  90  Atl.  259. 

A  judgment  that  he  pay  a  fine  of  $500 
and  be  remanded  to  the  custody  of  the 
marshal  until  such  fine  is  paid,  pronounced 
against  an  attorney  for  contemptuous  lan- 
guage to  the  jury,  is  not  excessive,  unusual, 
and  cruel  in  the  absence  of  evidence  that 
it  was  out  of  proportion  to  the  offense,  or 
that  it  was  beyond  the  ability  of  the  of- 
fender to  pay  the  fine,  or  to  secure  dis- 
charge from  imprisonment  by  taking  "the 
poor  debtor's  oath,"  and  that  the  imprison- 
ment as  an  alternative  would  therefore  be 
indefinite.  Re  Maury,  123  C.  C.  A.  642, 
205  Fed.  626. 

Nor  is  punishment  of  a  fine  of  $500  and 
sentence  to  be  confined  in  the  state  peni- 
tentiary at  hard  labor  for  one  year,  for 
intentional  misappropriation  of  $62.50  by  a 
register  of  deeds,  cruel  and  unusual  pun- 
ishment. State  V.  Borgstrom,  69  Minn.  508, 
72  N.  W.  799,  975. 

Nor  a  fine  of  $500  and  imprisonment  in 
a  city  prison  at  hard  labor  on  the  streets, 
for  violation  of  a  municipal  ordinance 
against  fighting.  Kinkaid  v.  Jackson,  66 
Fla.  378,  63  So.  706. 

Nor  the  imposition  of  a  fine  in  addition 
to  the  death  penalty  on  conviction  of  homi- 
cide. Jenkins  v.  State,  —  Wyo.  — ,  135  Pac. 
749. 

The  Texas  anti-trust  law  of  1899  (act  of 
the  26th  Legislature,  chap.  146),  which  pro- 
vides a  forfeiture  of  not  less  than  $200  nor 
more  than  $5,000  for  every  offense,  stating 
that  each  day  of  continuance  of  the  viola- 
tion shall  be  a  separate  offense,  and  also 
provides  a  forfeiture  of  all  corporate  rights 
and  franchises  of  corporations,  is  not  un- 
constitutional and  void  as  imposing  upon 
persons  who  may  violate  its  provisions  ex- 
L.R.A.1915C. 


cessive  and  unreasonable  penalties.  State 
v.  Laredo  Ice  Co.  96  Tex.  461,  73  S.  W. 
951. 

And  a  penalty  imposed  as  special  dam- 
ages on  a  railroad  company  for  delay  of 
shipment,  of  5  per  cent  per  month  on  the 
value  of  the  property  at  the  time  of  the 
shipment,  as  provided  by  Texas  Revised 
Statutes  1895,  art.  4496,  is  not  violative  of 
constitutional  provisions  against  the  im- 
position of  excessive  fines  or  the  infliction 
of  cruel  and  unusual  punishments.  Texas 
C.  R.  Co.  V.  Hannay-Frerichs  ft  Co.  104 
Tex.  603,  142  S.  W.  1163,  2  N.  C.  C.  A.  71. 

The  imposition  of  the  maximum  penalty 
of  $1,000  for  violation  of  a  statute  pro- 
hibiting usurious  contracts  was  held  in 
State  V.  Griffith,  83  Conn.  1,  74  Atl.  1068, 
not  to  be  so  disproportionate  to  the  offense 
as  to  justify  the  court  in  declaring  the  stat- 
ute void  as  in  conflict  with  the  constitu- 
tional provision  of  the  state  prohibiting  im- 
position of  excessive  fines. 

But  the  subjection  of  a  railroad  company 
to  a  fine  of  several  hundred  dollars  for  each 
violation  of  the  statute  fixing  railroad  rates 
is  in  violation  of  the  provision  of  a  state 
Constitution  that  "excessive  fines  shall  not 
be  imposed."  Central  of  Georgia  R.  Co. 
V.  Railroad  Commission,  161  Fed.  925,  re- 
versed on  another  ground  in  95  C.  C.  A. 
117,  170  Fed.  225. 

And  a  fine  of  $550  and  costs  on  convic- 
tion of  malicious  mischief  for  castrating 
a  bull  is  in  violation  of  a  provision  of  a 
Bill  of  Rights  that  "all  penalties  shall  be 
proportioned  to  the  nature  of  the  offense," 
where  the  proof  shows  that  the  bull  was 
worth  only  $40,  that  it  was  castrated  with- 
out cruelty  or  unnecessary  pain,  and  in 
such  a  way  that  it  became  an  ordinarily 
healthy  and  valuable  steer.  People  v. 
Jones,  241  111.  482,  89  N.  E.  752,  16  Ann. 
Cas.  332. 

So,  also,  requiring  one  who  has  em- 
bezzled over  $500,000  of  state  funds  to  pay 
a  fine  equal  to  the  amount  of  the  embezzle- 
ment, or  suffer  life  imprisonment,  while 
within  the  terms  of,  and  in  compliance  with, 
the  direct  command  of  statute  affixing  the 
penalty  for  such  offense,  is  cruel  and  un- 
usual punishment  within  the  prohibition  of 
the  Constitution,  both  as  to  the  term  of 
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imprisonment  and  as  to  tlie  fine,  wliere 
accnsed  has  not  the  power  to  pay  it  pres- 
ently or  secure  the  necessary  funds  by  a 
lifetime  of  effort.  State  v.  Ross,  65  Or. 
450,  42  L.R.A.(N.S.)  601,  104  Pao.  696, 
106  Pac.  1022. 

j.  Statute  fixing  no  maximum  punish' 
ment. 

See  also  State  t.  Kight,  106  Minn.  371, 
119  N.  W.  56,  and  State  v.  Constantino, 
76  Vt.  192,  56  Atl.  1101,  infra,  III.  j. 

An  act  which  fixes  no  maximum  punish- 
ment is  not  by  that  fact  in  conflict  with 
the  constitutional  provision  as  to  excessive 
fines  because  of  a  possibility  of  excessive 
fines  being  imposed,  the  act  itself  not  pro- 
viding for  the  imposition  of  excessive  fines, 
and  it  not  being  presumed  that  the  court 
will  do  violence  to  the  constitutional  pro- 
vision. Re  Hallawell,  8  Cal.  App.  563,  97 
Pac.  320. 

Texas  Penal  Code  1911,  art.  1269,  which 
provides  for  the  punishment  of  one  injur- 
ing a  railroad  or  railroad  property,  is  not 
unconstitutional  because  it  prescribes  no 
maximum  fine.  Hamilton  v.  State,  —  Tex. 
Grim.  Rep.  — ,  J  53  S.  W.  134. 

And  the  act  of  1895,  Indiana,  relative 
to  fraudulent  marriages,  is  not  for  the  rea- 
son that  it  does  not  limit  the  maximum 
recovery,  antagonistic  to  §  16  of  the  Bill 
of  Rights,  which  forbids  excessive  fines  and 
cruel  and  unusual  punishment.  Latshaw 
T.  State,  156  Ind.  194,  59  N.  E.  471. 

Te.  Bread  and  water. 

Supplementing  note  in  35  L.R.A.  569. 

In  Spencer  v.  State,  132  Wis.  509,  122 
Am.  St.  Rep.  989,  112  N.  W.  462,  13  Ann. 
Cas.  069,  a  statute  providing  that  upon 
conviction  of  a  husband  of  abandoning  his 
wife  and  neglecting  to  support  her,  he  shall 
be  punished  by  not  exceeding  one  year's  im- 
prisonment in  the  state's  prison,  or  in  the 
county  jail  not  more  than  six  months  or  less 
than  fifteen  days,  ten  days  of  which  im- 
prisonment in  the  county  jail  may,  in  the 
discretion  of  the  court,  be  upon  a  diet  of 
bread  and  water  only,  was  attacked  as  un- 
constitutional on  the  ground  that  the  bread 
and  water  clause  of  the  punishment  was 
(;ruel  and  unusual.  It  was  held  that,  as 
the  defendant  was  sentenced  to  imprison- 
ment in  the  state's  prison,  it  could  not  be 
well  claimed  that,  because  the  statute  au- 
thorizes the  infliction  of  either  of  two  pun- 
ishments, one  of  which  ia  objectionable,  the 
whole  statute  was  thereby  made  void;  but 
the  court  stated  that  in  its  opinion  the 
clause  in  question  might  well  be  justified 
as  providing  an  appropriate  punishment  for 
an  aggravated  case  of  abandonment  or  fail- 
ure to  support. 

I.  Imprisonment  of  insane  person  on 
acquittal. 

Generally,  as  to  confinement  of  one  ac- 
quitted of  crime  by  reason  of  insanity,  see 
notes  to  Ex  parte  Brown,  1  L.R.A.(N.S.) 
L.R.A.1916C. 


540,  and  People  ex  rel  Peabody  v.  Chanler, 
25  L.R.A.(N.S.)   946. 

No  cruel  punishment  is  indicted  by  com- 
mitting one  who  has  been  acquitted  of  the 
crime  of  murder  on  the  grounds  of  insanity 
to  prison,  where  it  appears  to  the  court 
that  his  discharge  from  custody  will  be 
manifestly  dangerous  to  the  peace  and  safe- 
ty of  the  community.  Re  Brown,  39  Wash. 
160,  1  L.R.A.(N.S.)  540,  109  Am.  St.  Rep. 
868,  81  Pac.  652,  4  Ann.  Cas.  488. 

tn.  Disbarment  of  attorney. 

A  statute  authorizing  the  disbarment  of 
an  attorney  for  and  on  account  of  his  con- 
viction of  a  felony  or  misdemeanor  involv- 
ing moral  turpitude  does  not  violate  any 
of  the  constitutional  rights  prohibiting  the 
infliction  of  cruel  and  unusual  punishment. 
Re  Henry,  15  Idaho,  765,  21  L.R.A.(N.S.) 
207,  99  Pac.  1054.  The  conviction  in  this 
case  was  for  larceny. 

n.  Forfeiture. 

See  Krueger  v.  Colville,  49  Wash.  295, 
95  Pac.  81,  and  Dinuzzo  v.  State,  85  Neb. 
351,  29  L.R.A.(N.S.)  417,  123  N.  W.  309, 
infra.  III.  j.  See  also  State  v.  Laredo  Ice 
Co.  96  Tex.  461,  73  S.  W.  961,  supra,  II.  i. 

///.  Punishm,ent  for  particular  crimes. 

a.  Ahortlon. 

Sentence  to  imprisonment  in  state  prison 
for  three  years  and  to  pay  a  fine  of  $1,000, 
for  procuring  a  pregnant  woman  to  take  a 
drug  with  intent  to  produce  a  miscarriage, 
is  not  cruel  and  unusual  punishment,  where 
the  statute  prescribes  the  punishment  to  be 
not  less  than  one  year  nor  more  than  ten 
years  and  a  fine  in  the  discretion  of  the 
court.  State  v.  Shaft,  166  N.  C.  407,  81 
S.  E.  932. 

b.  Assault  and  hattery. 

Supplementing  note  in  35  L.R.A.  669. 

See  also  supra,  II.  d,  2;  State  v.  Apple, 
121  N.  C.  584,  28  S.  E.  469,  supra,  II.  e. 

A  sentence  of  imprisonment  in  the  peni- 
tentiary for  the  period  of  ten  years,  and 
to  stand  committed  until  such  sentence  is 
performed,  upon  conviction  of  an  assault 
with  a  dangerous  weapon,  although  the 
maximum  sentence,  is  not  cruel  or  unusual 
punishment  within  the  provision  of  Amend- 
ment 8  of  the  Constitution  of  the  United 
States.  Jackson  v.  United  States,  42  C.  C. 
A.  452,  102  Fed.  473. 

So,  the  following  sentences  were  held  not 
to  be  cruel  or  unusual  punishment  in  a  con- 
stitutional sense: 

— two  years  in  the  penitentiary  for  an 
assault  with  intent  to  kill,  the  assault  be- 
ing wanton  and  malicious  in  a  marked  de- 
gree. State  v.  Spaugh,  199  Mo.  147,  97  S. 
W.  901; 

— two  years  in  the  penitentiary,  the  mini- 
mum punishment,  for  an  outrageous  assault 
with  intent  to  kill.  State  v.  Lortz,  186  Mo. 
122,  84  S.  W.  906; 
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— ninety  days  in  jail  and  $50  fine  for 
taking  a  woman  from  her  bed  at  night, 
blindfolding  her,  and  stripping  her,  and 
carrying  her  to  a  field  and  administering  a 
severe  whipping,  Robinson  v.  State,  —  Tex. 
Crim.  Rep.  — ,  145  S.  W.  346; 

— fine  of  1  cent  and  imprisonment  for 
three  years  for  assault  with  a  cane,  stick, 
and  cowhide,  Cornelison  v.  Com.  84  Ky. 
583,  2  S.  W.  235. 

And,  there  being  no  statutory  limitation 
to  a  fine  that  may  be  imposed  for  a  misde- 
meanor, a  fine  of  $1,000  for  an  indecent  as- 
sault on  a  young  woman  is  not  excessive  in 
a  constitutional  sense,  and  this  although 
the  amount  ia  double  that  fixed  by  a  statute 
for  certain  felonies.  Doyle  y.  Com.  100  Va. 
.808,  40  S.  £.  925. 

e.  Bribery. 

A  sentence  of  six  years  and  six  months  in 
the  state  prison,  for  the  crime  of  asking 
for  a  bribe  to  ihfluence  one's  vote  and  ac- 
tion as  an  alderman,  is  not  cruel  or  un- 
usual nor  excessive.  The  court  stated  that, 
while  the  sentence  is  severe,  yet  the  crime 
is  grave  and  one  which  tends  probably 
more  than  any  other  to  sap  the  very  foun- 
dation of  all  civil  government.  State  v. 
Durnam,  73  Minn.  150,  75  N.  W.  1127,  11 
Am.  Crim.  Rep.  179. 

So,  also,  a  sentence  of  six  month's  im- 
prisonment in  the  county  jail  and  to  pay  a 
fine  of  $500  for  contempt  in  attempting  to 
bribe  a  witness,  and  to  stand  committed 
until  the  fine  is  paid  and  the  sentence 
served,  was  held  in  Fisher  v.  McDaniel,  9 
Wyo.  457,  87  Am.  St.  Rep.  971,  64  Pac. 
1056,  not  to  be  altogether  disproportionate 
to  the  offense,  and  so  cruel  or  excessive  as 
to  meet  or  merit  the  condemnation  of  a 
reasonable-  public  sentiment,  though  per- 
haps, as  the  court  said,  severe  and  doubt- 
less intended  to  be  so.  The  court  added 
that  the  corrupt  attempt  to  influence  the 
testimony  of  witnesses  in  a  pending  trial, 
in  the  building  where  the  court  is  in  ses- 
sion and  the  witnesses  are  assembled,  cer- 
tainly calls  for  a  punishment  such  as  may 
be  properly  inflicted  in  the  case  of  a  fla- 
grant misdemeanor. 

d.  Burglary, 

Supplementing  note  in  35  L.R.A.  670. 

A  sentence  of  not  less  than  fifteen  nor 
more  than  thirty  years,  for  the  crime  of 
burglary  accompanied  with  the  use  of  high 
explosives,  is  not  so  unusual  and  cruel, 
and  so  disproportionate  to  the  offense,  as 
to  shock  the  moral  sense  of  the  public. 
People  v.  Mire,  173  Mich.  367,  138  N.  W. 
1066. 

So,  also,  where  the  punishment  for  bur- 
glary at  night  is  not  less  than  five  years 
nor  more  than  twenty  years,  a  sentence  of 
ten  years  imposed  upon  one  who  entered 
a  house  in  the  nighttime,  stole  therefrom  a 
trunk,  and  breaking  it  open  stole  the  money 
which  it  contained,  ia  not  cruel,  excessive, 
or  unusual  punishment.  Mallory  v.  State, 
56  6a.  545. 
L.R.A.1915C. 


I  And  in  Handy  v.  State,  46  Tex.  Crim. 
Rep.  406,  80  S.  W.  626,  it  was  held  that  a 
sentence  of  thirty  years  for  burglary  of  a 
private  residence  at  night  was  not  excessive 
'  or  cruel  where  by  statute  the  punishment 
for  such  offense  was  for  any  term  of  years 
not  less  than  five  years. 

e.  Oontipiraoy  I  hlacktnatl. 

Supplementing  note  in  35  L.R.A.  571. 

A  sentence  of  the  state  court  of  ten  years' 
imprisonment,  for  the  offense  of  conspiracy 
to  defraud,  is  not  so  cruel  or  unusual  as 
requires  tlie  interference  by  the  Supreme 
Court  of  the  United  States  on  habeas  cor- 
pus. Howard  v.  Fleming,  191  U.  S.  126, 
48  L.  ed.  121,  24  Sup.  Ct  Rep.  49.  See 
also  supra,  II.  a. 

A  sentence  of  ten  years  is  not  cruel  or 
unusual  punishment  for  placing  a  dynamite 
bomb  in  the  rear  of  a  dwelling  house,  whch 
exploded  causing  damage  to  the  property, 
on  refusal  of  one  to  comply  with  threaten- 
ing letters  demanding  money  sent  by  an 
organization  known  as  the  "Black  Hand." 
Lanasa  v.  State,  109  Md.  602,  21  Atl.  1058. 

And  a  sentence  of  ten  years  (a  maximum 
punishment)  imposed  upon  one  convicted  of 
sending  a  letter  threatening  to  burn  the 
buildings  of  another  unless  paid  a  certain 
amount  of  money  was  held  in  Toomer  v. 
State,  112  Md.  286,  76  Atl.  118,  not  to  be 
cruel  and  unusual  punishment. 

f.  Disorderly  hottaes  and  persons. 

Supplementing  note  in  35  L.R.A.  571. 

Penalty  of  a  fine  not  exceeding  $1,000  or 
imprisonment  for  not  more  than  five  years, 
or  both,  imposed  upon  one  keeping  a  dis- 
orderly house,  is  not  so  severe  as  to  come 
within  the  inhibition  of  the  Federal  Con- 
stitution. Palmer  v.  Lenovitz,  35  App.  D. 
C.  303. 

So,  a  statute  making  the  offense  of  the 
Kusband's  allowing  and  permitting  his  wife 
to  remain  in  house  of  prostitution  a  fel- 
ony with  a  possibility  of  a  punishment  of 
ten  years  in  state  prison,  is  not  in  conflict 
with  the  constitutional  provision  against 
inflicting  cruel  and  unusual  punishment, 
although  other  offenses  in  houses  of  prosti- 
tution are  made  misdemeanors  only.  Peo- 
ple v.  Conness,  150  Cal.  114,  88  Pac.  821. 

Minnesota  Statutes  1913,  chap.  562  (Gen. 
Stat.  1913,  §§  8717,  8726),  for  abatement  of 
bawdyhouses  aa  a  nuisance,  were  held  in 
State  ex  rel.  Wilcox  v.  Gilbert,  126  Minn. 
96,  147  N.  W.  953,  not  to  be  penal,  and  so 
not  to  be  within  the  inhibition  of  the  con- 
stitutional provisions  relating  to  excessive 
fines  and  unusual  punishments. 

g.  Fishery  and  game  lato  offenses. 

Supplementing  note  in  35  L.R.A.  572. 

A  statute  providing  for  a  penalty  of  not 
more  than  $1,000  or  imprisonment  not  ex- 
ceeding five  years,  or  both,  for  the  violation 
of  any  statute  or  ordinance  regulating  the 
cultivation  of  oysters,  is  not  within  the 
inMbition   of   the   constitutional    provision 
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against  excessive  fines  or  cruel  and  unusual 
punishment,  as  the  statute  fixes  the  maxi- 
mum punishment  only,  leaving  the  matter 
of  the  severity  of  the  punishment  entirely 
in  the  hands  of  the  trial  court.  State  v. 
Corson,  67  N.  J.  L.  178,  50  Atl.  780. 

North  Carolina  Public  Local  Lawa  1911, 
chap.  184,  in  prescribing  punishment  for 
permitting  a  setter  or  pointer  dog  to  run 
at  large  during  the  closed  season  for  quail, 
are  not  obnoxious  to  the  provision  of  the 
state  Constitution  which  forbids  cruel  and 
unusual  punishment.  State  v.  Blake,  157 
N.  C.  608,  72  S.  E.  1080. 

A  statute  for  the  preservation  of  non- 
game  birds  is  not  violative  of  the  Federal 
Constitution  as  imposing  excessive  fines,  by 
reason  of  the  fact  that  it  specifies  that  a 
fine  shall  be  imposed  for  each  bird  killed. 
Re  Schwartz,  119  La.  290,  121  Am.  St.  Rep. 
516,  44  So.  20.  The  court  distinguished 
State  ex  rel.  Garvey  v.  Whitaker,  35  L.R.A. 
S61,  as  being  a  case  where  the  penalty  fixed 
for  the  violation  of  an  ordinance  against 
vandalism  in  the  public  parks  was  not  cum- 
ulative, and  so  separate  fines  for  each  act 
of  vandalism  committed  during  one  visit 
to  a  park  could  not  be  imposed. 

So,  also,  §  45,  chap.  336,  p.  606,  of  Min- 
nesota Laws  1903,  providing  that  "no  per- 
son shall  .  .  .  have  in  possession  with 
intent  to  sell  ...  at  any  time  any 
.  .  .  wild  duck  of  any  variety.  .  .  . 
Whoever  shall  offend  against  any  of  the 
provisions  of  this  section  shall  be  guilty  of 
a  misdemeanor  and  upon  conviction  thereof, 
shall  be  punished  by  a  itne  of  not  less  than 
ten  (10)  dollars,  or  more  than  twenty-five 
(25)  dollars,  and  costs  of  prosecution,  or 
by  imprisonment  in  the  county  jail  for  not 
less  than  ten  (10)  days  nor  more  than 
thirty  (30)  days  for  each  and  every  bird 
BO  .  .  .  had  in  possession  with  intent 
to  sell,"  was  held  not  to  be  unconstitutional 
as  providing  for  the  imposition  of  excessive 
fines  and  the  infliction  of  ciruel  and  un- 
usual punishment,  in  State  v.  Poole,  93 
Minn.  148,  100  N.  W.  647,  3  Ann.  Cas.  12. 
In  this  case  the  defendant  was  convicted  of 
having  in  his  possession  2,000  wild  ducks, 
and  the  minimum  fine  of  $10  for  each  bird 
so  possessed  wa«  assessed,  amounting  in 
the  aggregate  to  $20,000,  which  judgment 
was  affirmed  on  appeal.  The  court  stated 
that,  although  each  of  the  defendants  was 
fined  $20,000,  the  trial  court  imposed  the 
mildest  punishment  that  the  statute  would 
permit  for  the  offense  for  which  they  were 
convicted.  And  while  it  must  be  admitted 
that  the  penalties  fixed  by  statute  are  dras- 
tic when  imposed  in  cases  where  there  has 
been  a  wholesale  violation  of  the  law,  it 
is,  however,  clear  that  the  purpose  of  the 
statute  is  to  protect  the  wild  game  of  the 
state,  and  that,  if  the  punishment  were  not 
graduated  according  to  the  number  of  birds 
unlawfully  possessed,  this  purpose  would 
be  defeated,  and  the  statute  would  invite 
its  own  defeat;  and  that  it  would  be  absurd 
to  punish  the  unlawful  possession  of  2,000 
or  more  birds  on  the  basis  of  one. 

A  penalty  of  $20  for  each  partridge  un- 
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lawfully  possessed  is  not  within  the  inhibi- 
tion of  the  Constitution  against  excessive 
fines  and  cruel  punishment.  Stone's  Peti- 
tion, 21  R.  I.  14,  41  Atl.  658. 

Nor  is  the  penalty  of  a  fine  of  $5  for  each 
prairie  chicken  found  in  the  possession  or 
under  the  control  of  one  during  the  closed 
season,  excessive.  McMahon  v.  State,  70 
Neb.  722,  97  N.  W.  1035. 

And  an  act  which  provides  that  it  is  un- 
lawful to  possess  for  any  purpose  any 
lobster  less  than  10^  inches  in  length,  un- 
der a  penalty  of  $5  for  each  lobster  so  pos- 
sessed, is  not  unconstitutional  and  void  as 
imposing  an  excessive  fine.  State  v.  Lube^ 
93  Me.  418,  45  Atl.  520. 

h.  Larceny. 

Supplementing  note  in  35  L.R.A.  573. 

See  also  Re  Henry,  15  Idaho,  755,  21 
L.R.A.(N.S.)  207,  99  Pac.  1054,  supra,  II. 
m. 

A  sentence  of  two  years  in  the  peni- 
tentiary at  hard  labor  for  larceny  of  cattle 
is  not  cruel  and  unusual  punishment,  where 
the  penalty  aflixed  by  statute  for  such  of- 
fense is  from  one  to  five  years'  imprison- 
ment in  the  penitentiary  at  hard  labor. 
Hendrix  v.  United  States,  2  Okla.  Crim. 
Rep.  240,  101  Pac.  125. 

And  where  the  penalty  for  larceny  of 
any  kind  of  cattle  is  imprisonment  and  hard 
labor  in  a  penitentiary  for  not  less  than 
one  nor  more  than  five  years,  a  sentence  of 
two  years  at  hard  labor  for  the  larceny  of 
a  calf  is  not  cruel  and  unusual  punishment. 
Clampitt  v.  United  States,  6  Ind.  Terr.  92, 
89  S.  W.  666,  10  Ann.  Cas.  1087. 

I.  Lottery. 

Punishment  fixed  at  a  fine  of  $500  and 
confinement  in  the  state  penitentiary  for 
two  years,  for  violation  of  a  lottery  statute, 
is  not  cruel  punishment  or  excessive  fine. 
Schroufe  v.  Com.  141  Ky.  554,  133  S.  W. 
205. 

i.  Liquor  law  offenses. 

Supplementing  note  in  35  L.R.A.  574. 

See  also  Loeb  v.  Jennings,  133  6a.  796, 
67  S.  £.  101,  18  Ann.  Cas.  376,  supra,  II.  e; 
Re  Ellis,  76  Kan.  368,  91  Pac.  81,  supra,  II. 
h;  Ex  parte  Flake,  —  Tex.  Crim.  Rep.  — , 
149  S.  W.  146,  supra,  II.  i. 

A  statute  regulating  the  sale  of  intoxi- 
cating liquors  and  fixing  the  punishment  of 
illegal  sales  at  $150,  and  permitting  the 
imposition  of  such  fines  for  every  offense 
committed  on  the  same  day,  is  not  unconsti- 
tutional as  providing  for  an  excessive  pen- 
alty. Russell  v.  State,  19  Wyo.  272,  116 
Pac.  451.  The  court  stated  that  a  fine  of 
$150  for  a  misdemeanor  is  neither  unusual 
nor  excessive,  and  the  fact  one  has  violated 
the  statute  several  times  on  the  same  day, 
and  that  the  aggregate  of  the  fines  amount 
to  a  considerable  sum,  does  not  make  the 
punishment  excessive. 

Also,  a  statute  fixing  the  punishment  for 
opening  on  Sunday  any  room  except  a  drug 
store   where   intoxicating   liquors   are   sold 
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or  kept  for  sale,  at  a  fine  of  from  $50  to 
$250,  imprisonment  for  six  montliB,  vacation 
of  license,  and  tlie  closing  of  tlie  business 
for  one  year,  does  not  violate  the  constitu- 
tional injunction  against  cruel  or  unusual 
punishment,  or  the  infliction  of  penalties 
disproportionate  to  the  offense.  State  v. 
Woodward,  68  W.  Va.  66,  30  L.R.A.(N.S.) 
1004,  69  S.  E.  385;  State  v.  Wamsley,  68 
W.  Va.  103,  69  S.  E.  475;  State  v.  Wamsley, 
68  W.  Va.  104,  69  S.  E.  476. 

And  the  penalty  for  violation  of  a  stat- 
ute prohibiting  the  opening  of  saloons  dur- 
ing certain  hours,  of  a  fine  of  not  less  than 
$100  nor  more  than  $500,  or  imprisonment 
of  not  less  than  six  or  more  than  eighteen 
months,  or  both  such  fine  and  imprison- 
ment, is  not  violative  of  the  constitutional 
provision  against  the  imposition  of  exces- 
sive fines  or  the  infliction  of  cruel  and  un- 
usual punishment.  Cardillo  v.  People,  26 
Colo.  355,  68  Pac.  678. 

And  a  fine  of  not  more  than  $500  for  sell- 
ing liquor  on  Sunday,  imposed  by  the  liquor 
tax  law  (Laws  of  1896,  cliap.  112,  9  34), 
was  held  in  People  v.  Crotty,  22  App.  Div. 
77,  12  N.  Y.  Grim.  Rep.  473,  47  N.  Y.  Supp. 
845,  not  to  be  excessive,  but  whether  upon 
constitutional  or  other  grounds  is  not 
shown. 

A  municipal  ordinance  regulating  the 
sale  of  intoxicating  liquors  does  not  pre- 
scribe a  penalty  for  its  violation  so  severe 
as  to  constitute  cruel  and  unusual  punish- 
ment, by  reason  of  the  fact  that  it  provides 
a  minimum  punishment  far  in  excess  of  the 
minimum  punishment  for  a  similar  offense 
against  the  state  law,  where,  by  charter, 
large  powers  are  conferred  upon  the  muni- 
cipality in  enforcing  its  police  powers. 
Thomas  v.  Yazzo  City,  95  Miss.  395,  42  So. 
821,  1041. 

The  penalty  of  a  fine  of  not  less  than  $25 
nor  more  than  $100,  or  imprisonment  in  the 
county  jail  for  not  less  than  thirty  days 
nor  more  than  one  hundred  days,  or  both 
such  fine  and  imprisonment,  for  violating 
an  act  to  prevent  the  use  of  intoxicating 
liquor  upon  railroad  trains  and  at  railroad 
stations,  is  not  so  manifestly  unreasonable 
and  disproportionate  to  the  nature  of  the 
offense  as  to  be  subject  to  a  constitutional 
objection.  Tarantina  v.  Louisville  &  N.  R. 
Co.  254  111.  624,  98  N.  E.  099,  Ann.  Cas. 
1913B,  1058. 

In  Ex  parte  Brady,  70  Ark.  376,  68  S. 
W.  34,  where  the  aggregate  of  fines  and 
costs  for  twenty  violations  of  a  liquor  act 
amounted  to  $4,000,  it  was  held  that  cruel 
and  unusual  punishment  was  not  estab- 
lii^hed,  although  if  compelled  to  serve  out 
the  fine  it  would  be  about  twelve  years  be- 
fore the  defendant  would  be  released.  The 
court  said:  "In  determining  whether  these 
fines  were  excessive  within  the  meaning  of 
our  constitutional  prohibition  against  exces- 
sive fines,  we  must  consider  the  offense  for 
which  they  were  imposed  and  the  nature  of 
the  illegal  business  in  which  the  defendant 
was  engaged.  It  is  a  matter  of  common 
knowledge  that  the  retailing  of  liquors  in 
large  towns  is  a  profitable  business.  In 
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many  of  the  large  towns  and  county  seats 
of  the  state,  local  option  or  prohibition 
laws  are  in  force  which  forbid  the  granting 
of  license  to  sell  liquors  in  such  towns. 
Now,  unless  a  considerable  fine  can  be  as- 
sessed against  those  who  violate  such  laws 
and  sell  without  license,  it  is  evident  that 
those  laws  will  not  stop  the  illegal  sale  of 
liquor,  for  those  who  violate  the  law  can 
afford  to  pay  the  fines  out  of  the  profits  of 
the  business.  The  only  effect  of  the  law 
will  be  to  compel  the  payment  of  fines  in 
the  place  of  a  license,  and  to  force  the  busi- 
ness into  the  hands  of  a  more  lawless  and 
irresponsible  set  of  men.  It  would  be  equal- 
ly futile  to  impose  a  large  fine  unless  there 
were  adequate  means  of  enforcing  its  pay- 
ment, for  men  who  engage  in  such  illegal 
traffic  are  generally  either  destitute  of  much 
property,  or  they  have  it  concealed  so  that 
an  ordinary  execution,  without  the  right 
to  take  the  body  of  the  defendant,  would 
generally  be  of  no  avail.  The  amount  of  the 
fines  imposed  in  this  case,  and  the  imprison- 
ment which  must  follow  unless  the  fines  are 
paid,  are  no  doubt  unusual  in  a  certain 
sense,  but  the  reason  therefor  is  not  found 
in  the  undue  severity  and  cruelty  of  the 
statute  under  which  the  punishment  was 
imposed,  but  in  the  number  of  offenses 
committed  by  the  defendant." 

A  fine  of  $200  prescribed  by  Pub.  SUt. 
§  5141  of  Vermont,  for  violation  of  a  provi- 
sion that  no  sale  of  intoxicating  liquors 
shall  be  made  without  first  furnishing  a 
sample  to  the  secretary  of  state  for  in- 
spection, is  not  violative  of  the  constitution- 
al provisons  prohibiting  cruel  and  unusual 
punishment  and  requiring  all  fines  to  be 
proportioned  to  the  offense.  State  v.  Burl- 
ington Drug  Co.  84  Vt.  243,  78  Atl.  882. 

A  statute  making  Federal  licenses  prima 
facie  evidence  of  the  sale  of  intoxicating 
liquors  is  not  in  conflict  with  the  consti- 
tutional provision  prohibiting  excessive 
fines  and  cruel  and  unusual  punishment. 
Brinkley  v.  State,  125  Tenn.  371,  143  S.  W. 
1120. 

Section  1519,  Minn.  Rev.  Laws,  1905,  rela- 
tive to  violations  of  liquor  traffic,  is  not 
unconstitutional  and  void  for  the  reason 
that  it  fixes  no  maximum  penalty  for  its 
violation,  and  leaves  the  matter  to  the  dis- 
cretion of  the  court,  in  the  exercise  of  which 
an  excessive  or  cruel  and  unusual  punish- 
ment might  be  imposed,  as  §  4763,  Rev 
Laws  1905,  which  fixes  the  maximum  penal- 
ty for  misdemeanors  when  not  expressly 
fixed  by  a  statute  declaring  certain  acts  to 
constitute  that  offense,  controls.  State  t. 
Knight,  106  Minn.  371,  119  N.  W.  56. 

So,  also,  §  68,  No.  90,  Acts  of  1902  (Ver- 
mont), which  affixed  a  minimum  fine  of 
$300  for  illegal  liquor  sales,  was  held  in 
State  V.  Constantino,  76  Vt.  192,  56  Atl. 
1101,  not  to  be  unconstitutional,  as  affixing 
an  excessive  minimum  fine,  or  because  no 
maximum  fine  was  fixed,  the  court  stating 
that,  considering  the  character  of  the  busi- 
ness and  the  ease  with  which  the  unlawful 
traffic  in  intoxicating  liquor  can  be  carried 
on,  it  thought  that  the  minimum  fine  of 
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$300  objected  to  was  not  so  disproportion- 
ite  to  tiie  offense  as  to  justify  it  in  ques- 
tioning the  action  of  the  legislature  in  pre- 
icribing  it. 

That  a  licensee,  upon  conviction  of  a  vio- 
lation of  a  statute  making  it  unlawful  for 
a  licensed  saloon  keeper  to  traffic  in  intoxi- 
cating liquors  after  and  before  certain  hours, 
is  subjected  thereby  to  a  fine  and  forfeiture 
of  the  license,  does  not  invalidate  the  stat- 
ute as  inflicting  cruel  and  unusual  punish- 
mont.  Dinuzzo  v.  State,  86  Neb.  351,  29 
LR.A.(N.S.)  417,  123  N.  W.  309. 

And  the  penalty  imposed  by  a  statute  for 
illegal  sale  of  intoxicating  liquor  to  minors, 
of  a  forfeiture  of  a  license  in  addition  to 
fine,  was  held  not  excessive  in  a  constitu- 
tional sense,  in  Krueger  v.  Colville,  49  Wash. 
295,  95  Pac.  81,  the  court  refusing  to  dis- 
cuss the  contention  that  the  penalty  was  in 
conflict  with  the  Constitution  further  than 
to  say  that  a  license  to  sell  intoxicating 
liquors  is  merely  a  temporary  permit,  and 
not  a  contract  giving  vested  or  property 
rights. 

But  see  Robison  v.  Miner,  68  Mich.  649, 
37  N.  W.  21,  and  Luton  v.  Circuit  Judge,  69 
Mich.  610,  37  N.  W.  571,  under  IV.  p,  in  the 
former  note,  where  the  penalty  of  forfeiture 
of  business  for  violation  of  local  option  law 
was  held  unconstitutional. 

Ic.  Murder  and  manslaughter. 

Supplementing  note  in  35  L.R.A.  575. 

iSee  also  supra,  II.  d,  1;  Jenkins  v.  State, 
—  VVyo.  — ,  135  Pac.  749,  supra,  II.  i;  Ke 
Brown,  39  Wash.  lUO,  1  L.R.A.(NJJ.)  640, 
109  Am.  St.  Rep.  808,  81  Pac.  652,  4  Ann. 
Cas.  4H8,  supra,  II.  1. 

A  sentence  of  twelve  years  in  state's 
prison  on  conviction  of  involuntary  man- 
itiaughter  is  not,  where  the  maximum  pun- 
islimcnt  provided  is  twenty-one  years,  cruel 
and  excessive  punishment.  Siberry  v.  State, 
14U  Ind.  084,  39  N.  E.  936,  47  N.  E.  458. 

And  the  punishment  of  nine  years  in  the 
penitentiary  on  conviction  of  manslaughter 
for  recklessly  firing  a  fatal  shot  at  another 
is  not  excessive,  cruel,  or  unusual.  State 
v.  Lance,  148  N.  C.  651,  63  S.  £.  198. 

I.  Rape. 

Supplementing  note  in  36  LJI.A.  576. 

See  also  Dutton  v.  SUte,  123  Md.  373, 
91  Atl.  417,  supra,  II.  d,  1. 

A  sentence  of  fifteen  years  in  jail  im- 
posed on  a  negro  convicted  of  assault  with 
intent  to  rape  a  female  child  four  years 
old  was  held  in  Mitchell  v.  Stote,  Si  Md. 
527,  34  Atl.  246,  not  to  be  cruel  and  un- 
usual punishment,  the  evidence  showing 
that  the  child  was  badly  bruised  and  some- 
what lacerated  and  contracted  a  disease 
from  which  she  suffered  permanent  injuries. 

m.  Kobhery, 

Supplementing  note  in  35  L.RJ^.  677. 

See  also  Territory  v.  Ketchum,  10  N.  M. 
718,  65  L..R.A.  90,  66  Pac.  169,  and  State  v. 
L.R.A.1C16C. 


Stubblefield,  157  Mo.  360,  68  S.  W.  337, 
supra,  II.  d,  1;  State  v.  Lee,  166  N.  C.  250, 
80  S.  E.  977,  supra,  II.  e. 

A  sentence  of  eight  years  of  presidio 
mayor  for  robbery,  the  penalty  fixed  by  the 
Penal  Code,  is  not  cruel  or  unusual  punish- 
ment. United  States  v.  Manolo,  17  Philip- 
pine, 604. 

n.  Unlawful  publications. 

Supplementing  note  in  35  L.R.A.  578. 

A  sentence  of  two  years  to  the  peniten- 
tiary is  not  an  unusual  and  cruel  punish- 
ment for  publishing  and  selling  a  paper 
devoted  mainly  to  the  publication  of 
scandals,  immoral  conduct,  etc.  State  t. 
Van  Wye,  136  Mo.  227,  68  Am.  St.  Rep.  627, 
37  S.  W.  938.  The  court  stated  that  it  con- 
sidered such  offense  more  dangerous  to  soci- 
ety than  the  stealing  of  $30  worth  of  goods, 
to  which  a  similar  punishment  is  affixed. 

o.  Vnlaieful  uae  of  mails. 

A  fine  of  $5,000  or  imprisonment  at  hard 
labor  for  not  more  than  five  years  on  convic- 
tion of  depositing  obscene,  lewd,  or  lascivi- 
ous matter  in  the  mails,  is  not  cruel  or 
unusual  within  the  provision  of  the  8th 
Amendment  of  the  United  States  Constitu- 
tion, in  view  of  the  corrupting  nature  of  the 
offense  and  of  the  necessity  for  effectually 
checking  the  temptation  to  use  the  mails 
for  improper  purposes.  Rinker  v.  United 
States,  81  C.  C.  A.  379,  151  Fed.  755.  The 
court  stated  that  the  dissemination  of  that 
which  makes  against  decency,  purity,  and 
chastity  in  private  life  is  infinitely  more 
dangerous  to  socitey  than  are  many  of- 
fenses, the  authorized  and  commonly  ap- 
proved punishment  for  which  is  more  severe. 
And  no  other  agency  is  so  well  adapted  to 
the  inexpensive,  extensive,  and  effective  dis- 
semination of  such  indecent  matter  as  the 
mails;  that,  while  it  is  true  that  the  stat- 
ute lodges  a  wide  discretion  in  the  court  in 
affixing  the  punishment,  this  is  upon  the 
supposition  that  the  discretion  will  be  ju- 
dicially exercised  according  to  the  circum- 
stances of  the  particular  offense,  its  malig- 
nity, and  the  occasion  for  deterring  others 
from  offending  in  a  like  way,  and  that  no 
doubt  there  are  many  cases  in  which  the 
imposition  of  the  maximum  punishment 
would  be  consistent  with  the  constitutional 
guaranty. 

p.  Violation  of  ordinances. 

Supplementing  note  in  35  L.R.A  678. 

See  also  Re  Cox,  129  Mich.  635,  89  N.  W. 
440,  supra,  II.  g;  Kinkaid  v.  Jackson,  66 
Fla.  378,  63  So.  706,  supra,  II.  i ;  Thomas  v. 
Yazoo  City,  95  Miss.  396,  42  So.  821,  1041, 
supra.  III.  j. 

A  fine  of  $100  for  violation  of  an  ordi- 
nance prohibiting  the  transportation  of 
nitroglycerin  through  the  streets  of  a  city 
is  not  excessive  and  unreasonable.  Walter 
T.  Bowling  Green,  26  Ohio,  C.  C.  756. 
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q.  Contempt. 

See  Re  Maury,  123  C.  C.  A.  642,  205  Fed. 
626,  supra,  II.  i;  Fisher  v.  McDaniel,  9 
Wyo.  457,  87  Am.  St.  Rep.  971,  64  P»c. 
1066,  supra,  III.  c. 

r.  Carrying  concealed  veeapon. 

Supplementing  note  in  35  LJKA.  571. 
See  State  v.  Hamby,  126  N.  G.  1066,  35  S. 
E.  614,  supra,  II.  e. 

•.  Desertion  and  nonsupport. 

See  State  t.  Gillmore,  88  Kan.  835,  47 
L.R.A.(N.S.)  217,  129  Pac.  1123,  supra,  II. 
f ;  Spencer  v.  State,  132  Wis.  500,  122  Am. 
St.  Rep.  989,  112  N.  W.  462,  13  Ann.  Caa. 
069,  supra,  II.  k. 

t.  Gambling. 

Supplementing  note  in  35  LJt.A.  672. 
See  State  v.  Griffin,  84  N.  J.  L.  429,  87 
AtL  138,  supra,  II.  i. 

V.  lAbel. 

Supplementing  note  in  35  L.R.A.  573. 
See  Raymond  v.  United  States,  26  App.  D. 
C.  655,  supra,  II.  f. 

V.  Disturbing  religious  meeting. 

See  State  t.  Sheppard,  54  S.  C.  178,  32 
S.  £.  146. 

to.  Embeaizlement. 

See  State  v.  Ross,  55  Or.  450,  42  LJR.A. 
<N.S.)  601,  104  Pac.  696,  106  Pac.  1022,  and 
State  V.  Borgstrom,  69  Minn.  608,  72  N.  W. 
799,  975,  supra,  U.  L 

».  Malicious  Misdiief. 

See  People  t.  Jones,  241  111.  489,  89  N.  E. 
752,  16  Ann.  Cas.  332  (castrating  bull), 
supra,  II.  i;  Hamilton  v.  State,  —  Tex. 
Crim.  Rep.  — ,  153  S.  W.  134  (injuring  rail- 
road or  railroad  property),  supra,  II.  j. 

y.  Usury. 

See  State  ▼.  Griffith,  83  Conn.  1,  74  Atl. 
1068,  supra,  11.  i. 

M.  Miscellaneous. 

Imprisonment  in  the  county  jail  or  state 
prison  for  a  period  of  not  less  than  thirty 
days  and  not  exceeding  one  year,  upon  con- 
viction of  pool  selling  or  bookmalciiig  is  not 
a  cruel  and  unusual  punishment.  Re  O'Shea, 
11  Cal.  App.  668,  105  Pac.  776. 

The  maximum  punishment  of  imprison- 
ment for  two  years  and  a  fine  of  $500,  im- 
posed upon  a  civilian  who  knowingly  pur- 
chases or  accepts  in  pledge  from  a  Roldter 
any  public  property,  is  not  an  excessive  fine 
or  cruel  and  unusual  punishment,  within 
the  provision  of  the  8th  Amendment  to  the 
United  States  Constitution.  Ontai  v.  Unit-  i 
od  States,  110  0.  C.  A.  288,  188  Fed.  310.       j 

For  violation  of  tramp  act,  see  State  T. 
L.R.A.1915C. 


Hogan,  63  Ohio  St.  202,  62  L.RA  863,  81 
Am.  St.  Rep.  620,  58  N.  £.  572,  supra,  II. 
f;  falsification  of  public  and  official  docu- 
ment by  public  official,  see  Weems  v.  United 
SUtes,  217  U.  S.  349,  54  L.  ed.  793,  30  Sup. 
Ct.  Rep.  644,  19  Ann.  Cas.  705,  supra,  II.  f ; 
violation  eight-hour  law,  see  Ex  parte  Kair, 
28  Kev.  127,  113  Am.  St.  Rep.  817,  80 
Pac.  463,  6  Ann.  Cas.  893,  supra,  II.  i ;  vio- 
lation of  statute  regulating  temporary  or 
transient  dealers,  see  State  v.  Foster,  22 
R.  I.  163,  50  L.R.A.  339,  46  Atl.  833,  supra, 
II.  i;  violation  of  anti-trust  law,  see  State 
V.  Laredo  Ice  Co.  06  Tex.  461,  73  S.  W.  951, 
supra,  II.  i;  violation  of  statutes  regu- 
lating railroads,  see  Louisville,  H.  &  St.  L. 
R.  Co.  V.  Com.  104  Ky.  35,  46  S.  W.  207; 
State  V.  Whitaker,  160  Mo.  59,  60  S.  W. 
1068;  Texas  C.  R.  Co.  v.  Hannay-Frerichs 
<t  Co.  104  Tex.  603,  142  S.  W.  1163,  2  N. 
C.  C.  A.  71;  Central  of  Georgia  R.  Co.  v. 
Railroad  Commission,  161  Fed.  925,  supra, 
II.  i. 

IV.  Extent  of  United  States  Constitution. 

Supplementing  note  in  35  L.R.A.  678. 

The  8th  Amendment  to  the  Federal  Con- 
stitution is  a  restriction  upon  the  Federal 
government  only,  and  does  not  apply  to 
state  statutes.  Com.  v.  Whitney,  108  Mass. 
5;  State  v.  Blake,  157  N.  C.  608,  72  S.  E. 
1080;  Hamilton  v.  State  —  TeX.  Crim.  Rep. 
— ,  153  S.  W.  134.  J.  H.  B. 
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COLUMBUS  RAILROAD  COMPANY,  Plff. 
in  Err., 

V. 

MRS.  A.  E.  KITCHENS. 
(142  Ga.  677,  83  S.  E.  629.) 

Electricity    ^    llgbtning     arrester     on 

wires. 

Where  an  electric  light  company  main- 
tains overhead  wires  from  its  plant  to  a 
residence  of  one  of  its  patrons,  for  the  pur- 
pose of  supplying  light  to  the  house,  the 
company  is  under  duty  to  employ  such  ap- 
proved apparatus  in  general  use  as  will  be 
reasonably  necessary  to  prevent  injury  to 
the  house,  or  persons  or  property  therein, 
arising  from  electricity  which  may  be  gen- 
erated by  a  thunderstorm  and  strike  the 
wires,  and  be  conducted  thereby  into  the 
residence.  A  petition  which  alleged  a  neg- 
ligent failure  in  respect  of  such  matters, 
and    damage    arising    therefrom,    was    not 

Headnote  by  Atkinson,  J. 

Note.  —  Dtity  of  electric  company  with 
respect  to  wiring  or  fixtures  installed 
in  private-  property. 

This  note  is  supplementary  to  notes  on 
the  same  subject  appended  to  Fish  v.  Waver- 
ly  Electric  Light  &  P.  Co.  13  L.R.A.(N.S.) 
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BUbject  to  demurrer  on  the  ground  that 
it  failed  to  set  out  a  cause  of  action.  The 
petition  was  not  subject  to  any  of  the 
grounds  set  out  in  the  demurrer. 

(November  13,  1914.) 

ERROR  to  the  Superior  Court  for  Musko- 
gee County  to  review  a  judgment  over- 
ruling a  demurrer  to  a  petition  flled  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.    Affirmed. 

Statement  by  Atkinson,  J.t 

Mrs.  A.  E.  Kitchens  instituted  an  action 
for  damages  against  the  Columbus  Railroad 
Company.  A  demurrer  to  the  petition  was 
filed,  which  was  overruled,  and  the  defend- 


ant excepted.  The  petition  alleged  the  fol- 
lowing in  substance:  That  defendant,  a 
corporation,  on  the  day  of  the  injury,  and 
for  some  time  prior  thereto,  was  engaged  in 
furnishing  and  supplying  electricity  to  its 
customers  for  the  purpose  of  lighting  resi- 
dences, for  a  consideration  to  be  paid.  The 
plaintiff  was  a  customer  to  whom  the  de- 
fendant supplied  electricity  for  the  purpose 
of  lighting  her  residence.  The  media  or 
vehicle  used  by  the  defendant  to  transmit 
the  electricity  to  residences  were  wires 
strung  overhead  on  poles  or  posts,  at  Inter- 
vals along  the  streets  and  vicinage,  and 
from  the  poles  into  the  residences  to  be 
lighted.  At  the  end  of  the  wires  were  at- 
tached incandescent  lamps.  The  wires  so 
used  are  among  the  best-known  conductors 


226,  and  Minneapolis  General  Electric  Co.  T. 
Cronon,  20  L.R.A.(N.S.)   818. 

For  the  applicability  of  the  rule  res  ipsa 
loquitur  to  accidents  on  private  property, 
due  to  escape  of  electricity  from  disordered 
electrical  appliances,  see  notes  to  Western 
Coal  &  Min.  Co.  v.  Garner,  22  L.R.A.(N.S.) 
1183,  and  Turner  t.  Southern  P.  Co.  32 
Ii.R.A.(N.S.)  848. 

Care  required  generally. 

A  company  furnishing  electricity  to  pri- 
vate property  is  not  an  insurer  against  dan- 
ger, but  is  obliged  to  use  care  commensurate 
with  the  danger  involved,  and  a  patron  has 
a  right  to  assume  that  such  a  current  as 
is  consistent  with  the  proper  rendering  of 
the  service  contracted  for  will  be  used.  Ala- 
bama City,  6.  t  A.  R.  Co.  v.  Appleton,  171 
Ala.  324, '54  So.  638,  Ann.  Cas.  1913A,  1181. 

A  power  company,  in  furnishing  electrici- 
ty to  patrons,  with  respect  to  employees  of 
the  latter  rightfully  on  the  premises  of  the 
patrons,  and  likely  to  come  into  contact 
with  wires  carrying  the  current  supplied, 
is  bound  to  use"  ordinary  care,  which  de- 
mands that  the  power  company  shall  use 
euch  diligence  in  preventing  injuries  to  such 
employees  as  is  commensurate  with  the  dan- 
ger involved  in  the  use  and  control  of  such 
a  subtle  and  deadly  agency  as  electricity. 
Denson  v.  Georgia  R.  t  Electric  Co.  13S  Ga. 
132,  68  S.  E.  1113. 

"Electricity  is  recognized  as  one  of  the 
most  destructive  agencies  we  have,  and  the 
highest  degree  of  diligence  is  required  by 
those  who  are  operating  electrical  plants 
in  order  to  avoid  injury  to  person  or  prop- 
erty." Yoimie  v.  Blackfoot  Light  &,  Water 
Co.  16  Idaho,  56,  96  Pac.  193. 

"Where  a  corporation,  for  its  profit,  as- 
■  fiumes  to  control  the  distribution  of  a  sub- 
stance as  dangerous  to  human  life  as  elec- 
tricity when  the  current  is  maintained  at 
a  high  voltage,  it  is  its  duty  to  exercise  at 
least  reasonable  care  to  prevent  its  escape 
in  a  death-dealing  manner."  Webster  v. 
Richmond  Light  &  R.  Co.  168  App.  Div.  210, 
143  N.  Y.  Supp.  67. 

In  Turner  t.  Southern  Power  Co.  164  N. 
L.R.A.1916C. 


C.  131,  32  L.R.A.(N.S.)  848,  69  S.  E.  767, 
which  was  an  action  for  injuries  received 
by  plaintiff  as  he  attempted  to  turn  on  an 
incandescent  light  in  his  store,  the  court 
approved  an  instruction  given  by  the  trial 
court  as  follows:  "That  while  the  law  does 
not  regard  an  electric  light  company  an 
insurer  against  injury,  such  a  company 
owes  to  its  patrons  the  duty  to  protect  them 
from  injury,  by  exercising  the  highest  skill, 
most  consummate  care  and  caution,  and  the 
utmost  diligence  and  foresight  in  the  con- 
struction, maintenance,  and  inspection  of  its 
plant  and  appliances  obtainable,  consistent 
with  the  practical  operation  of  its  plant. 
So  it  is  something  more,  under  the  law,  as 
the  court  understands  it,  than  ordinary 
care;  it  is  the  highest  care." 

In  Escambia  County  Electric  Light  &  P. 
Co.  V.  Sutherland,  61  Fla.  167,  55  So.  83, 
which  was  an  action  for  the  death  of  plain- 
tiff's husband,  caused  by  coming  into 
contact  with  an  electric  light  wire  in  a  mill 
in  which  he  was  employed,  the  theory  of 
plaintiff  was  that  defendant  permitted  an 
excessive  current  to  enter  the  mill,  and  it 
was  alleged  in  various  counts  that  defend- 
ant was  negligent  in  not  having  the  wire 
properly  insulated,  in  not  keeping  its  trans- 
former in  good  condition  so  as  to  reduce 
the  current  to  a  safe  voltage,  and  in  not 
installing  and  keeping  in  good  condition 
a  cut-out  fuse  to  prevent  a  too  powerful 
current  from  passing  over  the  wire.  The 
court,  in  view  of  the  confusion  in  instruc- 
tions given  in  the  case  and  in  other  cases 
as  to  the  duty  of  an  electric  company  to 
its  patrons,  adopted  the  following  formula 
as  a  proper  statement  of  the  law:  "An 
electric  company  furnishing  light  to  its  pa- 
trons, while  not  an  insurer  against  all  pos- 
sible accidents  to  those  whose  right  or  duty 
[it]  is  to  use  its  electricity,  yet  is  under 
obligation  to  do  all  that  human  care,  vig- 
ilance, and  foresight  can  reasonably  do,  con- 
sistent with  the  practical  operation  of  its 
plant,  to  protect  such  persons.'! 

In  Norfolk  &  P.  Traction  Co.  v.  Daily, 
111  Va.  665,  69  S.  E.  963,  the  court  ap- 
proves an  instruction  that  defendant  was 
not  required  to  {guarantee  the  safety  of  the 
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of  electricity,  and  during  thunderstorms  are 
exceedingly  dangerous  and  liable  to  cause 
death  or  great  bodily  harm  to  persons  at 
or  near  them,  unless  properly  insulated  and 
safeguarded  by  ground  wires,  lightning  ar- 
resters, or  other  safe  appliances.  The  de- 
fendant furnished  electricity  to  light  pe- 
titioner's residence  by  wires  in  the  manner 
just  described.  Tlic  wires  to  her  residence 
extended  from  a  pole  or  post  directly  north 
of  and  about  90  feet  from  the  residence. 
The  length  of  the  pole  or  post  is  about  30 
or  40  feet,  and  stands  on  a  hill  or  mound 
which  adds  to  its  height,  thereby  increasing 
its  liability  to  be  struck  by  lightning.  On 
the  day  first  above  mentioned  a  slight  elec- 
tric storm  occurred,  of  such  severity  as 
usually  occurs  in  that  locality  at  that  sea- 


son of  the  year.  At  the  time  of  the  storm 
the  plaintiff  was  engaged  in  her  usual 
household  duties,  and  was  standing  in  one 
of  the  rooms  so  lighted  by  the  defendant, 
about  2  or  3  feet  in  a  vertical  line  from  one 
of  the  electric  lights,  when  lightning  struck 
the  pole  or  post  juet  referred  to,  and  the 
electric  current  was  conveyed  along  the 
wires  to  petitioner,  throning  her  violently 
to  the  floor  and  causing  injury.  The  de- 
fendant was  negligent  in  all  of  the  par- 
ticulars aforesaid,  and  especially  in  not 
properly  grounding  and  safeguarding  the 
wires  so  used,  and  in  not  constructing  and 
maintaining  them  with  due  diligence  and 
care. 

After  the  demurrer  was  filed  an  amend- 
ment  was   allowed,    alleging   that   the    de- 


wire  run  to  plaintiff's  house,  but  "was  re- 
quired to  exercise  that  due  and  ordinary 
care  which  the  present  state  of  scientific 
knowledge,  as  well  as  the  common  observa- 
tion of  the  nature  of  electricity  and  the 
enormous  power  of  lightning  would  suggest 
as  reasonably  necessary  for  the  protection 
of  life  along  its  line  and  wires,"  as  being  a 
proper  statement  of  the  "ordinary  care"  re- 
quired of  defendant. 

In  Younie  v.  Blackfoot  L.  &  Water  Co. 
supra,  it  was  held  that  evidence  that,  af- 
ter wires  became  crossed  outside  of  plain- 
tiff's premises,  he  tried  to  get  defendant's 
office  by  telephone  to  inform  the  company 
of  the  trouble,  but  could  not,  and  then  went 
to  its  substation  and  found  no  one  there, 
was  properly  admitted  to  show  that  defend- 
ant was  negligent  in  the  operation  of  its 
plant,  in  that  it  turned  loose  so  dangerous 
an  agency  as  electricity  without  having  a 
proper  person  in  charge. 

In  White  v.  Reservation  Electric  Co.  75 
Wash.  139,  134  Pac.  807,  the  court  said 
that  while  a  company  supplying  electricity 
may  not  be  an  insurer  of  the  safety  of  per- 
sons who  must  come  into  contact  with  the 
appliances  through  which  it  is  conveyed, 
"the  patrons  of  the  company  have  the  right 
to  assume  that  everything  that  is  open  to 
touch  concerning  the  appliances  by  which 
the  electricity  is  conveyed  can  be  touched 
with  safety,  and  that  the  company  has 
done  all  that  human  care,  vigilance,  and 
foresight  can  reasonably  do,  consistent  with 
the  practical  operation  of  its  plant,  to  ren- 
der such  appliances  safe." 

Where  one  was  killed  by  taking  hold  of 
a  movable  incandescent  lamp  in  the  base- 
ment of  premises  in  which  he  was  working, 
the  lamp  having  been  installed  by  defend- 
ant for  the  employer  of  deceased  with  a 
view  to  its  being  moved  about  to  enable 
defendant's  employees  to  see  in  their  work 
of  repairing  the  building,  evidence  that 
directly  after  the  accident  the  lamp  socket 
■  was  In  a  defective  condition,  and  an  ex- 
cessive current  was  passing  over  the  wires, 
was  held  to  he,  in  the  absence  of  evidence 
tending  to  show  any  other  cause  of  death, 
sufPicient  to  require  submission  of  the  case 
L.R.A.1915C. 


to  the  jury.     Houston  v.  Durham  Traction 
Co.  155  N.  C.  4,  71  S.  E.  21. 

— duty  to  inspect. 

It  is  the  duty  of  a  company  furnishing 
electricity  to  private  property  to  make  rea- 
sonable and  proper  inspection  of  its  ap- 
pliances. This  duty  does  not  contemplate 
such  inspection  as  would  absolutely  fore- 
stall injuries,  and  whether,  in  a  given  case, 
the  duty  to  inspect  as  reasonable  care,  pru- 
dence, and  foretiight  would  suggest,  has  been 
performed,  is  a  question  for  the  jury.  Ala- 
bama City,  Q.  &  A.  R.  Co.  v.  Appleton,  171 
Ala.  324,  54  So.  638,  Ann.  Cas.  1913 A,  1181. 

In  Alabama  City,  G.  &  A.  R.  Co.  v.  Ap- 
pleton, supra,  which  was  a  suit  for  injuries 
received  by  plaintiff's  wife  as  she  attempted 
to  turn  on  an  Incandescent  light  upon  plain- 
tiff's premises,  due  to  the  circuit  becoming 
overcharged  from  arc-light  wires  on  account 
of  the  breaking  of  a  pin  holding  an  insula- 
tor, it  was  held  that  a  request  to  charge 
"that  it  was  not  negligence  to  fail  to  discov- 
er the  broken  pin  supporting  the  wire,  if 
the  rotten  portion  of  it  was  down  in  the 
hole  of  the  cross-arm,  so  that  this  condition 
could  not  have  been  seen,  except  by  remov- 
ing the  pin  from  the  hole  and  taking  off  tho 
glass  insulator  thereon,"  was  properly  re- 
fused, as  the  jury  might  have  concluded 
that  such  acts  were  essential  to  an  inspec- 
tion conforming  to  the  exercise  of  reason- 
able care,  prudence,  and  foresight  in  the 
premises,  and  to  approve  the  charge  would, 
for  practical  purposes,  affirm  that  a  most  re- 
mote general  survey  of  the  place  in  which 
the  pin  was  would  meet  the  requirements 
for  inspection. 

In  Union  Light  Heat  &  P.  Co.  v.  Lakeman, 
156  Ky.  33,  160  S.  W.  723,  the  court  affirm- 
ed a  verdict  for  plaintiff  for  injuries  re- 
ceived when  he  took  hold  of  an  electric  light 
in  his  blacksmith  shop,  because  of  an  ex- 
cessive current  in  the  wire,  due  to  the  fact 
that  one  of  defendant's  poles  gradually 
leaned,  causing  its  high  voltage  wires  to 
sag  and  come  in  contact  with  the  low  volt- 
age wires  which  suppli(  d  plaintiff's  shop, — 
a  condition  which  could  have  been  discover- 
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fendant  failed  to  properlj  insulate,  ground, 
and  safeguard  said  wires  and  said  post  or 
pole  by  the  use  of  proper  and  necessary  ap- 
pliances for  arresting,  diverting,  diffusing, 
or  conducting  to  the  earth  the  excessive  and 
dangerous  current  of  electricity  when  struck 
by  lightning,  which  their  condition  and  po- 
sition would  naturally  attract  under  such 
conditions.  The  amendment  also  added  to 
the  averments,  descriptive  of  the  manner  in 
which  she  received  the  electric  shock,  the 
following:  "When  lightning  struck  the  post 
or  pole  referred  to  .  .  .  the  electric 
current  caused  thereby,  or  a  dangerous  por- 
tion thereof,  was  conveyed  on  and  along  said 
wires  to  petitioner's  residence  and  to  the 
electric  light  near  which  she  was  standing, 
leaping  from  the  end  of  said  light  wire  to 


petitioner's  body,  severely  shocking  her," 
etc. 

The  amendment  also  added  a  paragraph, 
charging  that  defendant  was  negligent  in 
not  "properly  safeguarding  the  wires  and 
post  or  pole  referred  to  in  the  foregoing 
paragraphs,  so  that  when  stouck  by  light- 
ning, or  for  any  other  cause  they  became 
overcharged  with  electricity,  the  excess 
would  be  controlled,  diverted,  diffused,  or 
conducted  into  the  eartli,  and  not  be  trans- 
mitted on  and  over  the  wires  to  petitioner's 
residence  in  the  way  and  manner  aforesaid, 
thereby  causing  the  injury  for  which  this 
suit  is  filed." 

The  demurrer  complained  that  no  cause 
of  action  was  set  forth,  in  that  the  peti- 
tioner did  not  allege:    (a)   Any  breach  of 


ed  by  casual  inspection  for  some  weeks  be- 
fore the  accident. 

In  Hill  V.  Pacific  Gas  t  Electric  Co.  22 
Cal.  App.  788,  136  Pac.  492,  it  is  held  that 
an  electric  company  supplying  current  to 
a  customer  who  has  installed  his  own  ap- 
pliances for  using  the  current  on  his  premis- 
es is  not  bound  to  see  that  those  appliances 
are  sufficient  for  its  safe  use,  or  to  inspect 
them  to  see  that  they  are  kept  safe. 

— precautions  against  excessive  voltage. 

In  Webster  t.  Richmond  Light  &.  R.  Co. 
158  App.  Div.  210,  143  N.  Y.  Supp.  57, 
where  deceased,  for  whose  death  recovery 
was  sought,  was  an  assistant  engineer  on 
premises  supplied  with  electricity  by  defend- 
ant, and  was  killed  by  an  overcharge  of 
electricity  received  when  he  attempted, 
during  or  shortly  after  a  storm,  to  turn  off 
the  switch  so  as  to  stop  the  blaze  which 
was  coming  from  lighting  fixtures,  the  re- 
jection of  evidence  by  a  qualified  witness, 
offered  on  behalf  of  plaintiff,  that  it  was 
customary  for  illuminating  companies  to 
use  a  device,  not  used  by  defendant,  which 
would  prevent  high  voltage  from  flowing 
from  primary  to  secondary  wires,  and  thence 
into  buildings,  was  held  to  be  erroneous, 
and  would  of  itself  require  reversal  of  a 
judgment  of  nonsuit. 

In  Hanton  v.  New  Orleans  4  C.  R.  Light 
t  P.  Co.  124  La.  562,  50  So.  544,  where  the 
defendant  contended  that  the  fire  which  de- 
stroyed plaintiff's  house  would  not  have  oc- 
curred bad  the  fixtures  in  the  house  been 
in  proper  condition,  the  court  said :  "Those 
fixtures  had  been  in  use  for  years  before 
the  fire,  without  injury  or  loss.  They  were 
accepted  by  defendant  as  sufficient.  Had 
anything  been  wrong  about  them,  defendant 
should  have  ascertained  the  fact  by  inspec- 
tion and  examination.  Householders  know 
nothing  whatever  of  electricity,  nor  what 
the  requirements  called  for  to  insure  safety. 
Defendant  is  engaged  in  that  particular 
business  and  supposed  to  be  informed 
fully  as  to  what  is  needed  in  the  premises. 
If  the  fixtures  have  been  used  for  years 
without  any  accident,  and  on  a  particular 
L.R.A.1915C. 


day  a  fire  develops  in  the  dwelling  by  rea- 
son of  the  electricity  conveyed  into  it  by 
wires,  some  exceptional  condition  must  have 
arisen  on  that  day.  The  evidence  in  the  case 
satisfied  the  jury  and  the  trial  judge  that 
the-  fire  was  due  to  an  increased  current 
having  been  passed  through  the  wires  on 
that  day, — an  unusual  increase,  which  the 
arrangements  in  the  house  were  not  pre- 
pared to  meet,  through  the  fault  of  the  de- 
fendant company." 

In  White  v.  Reservation  Electric  Co.  75 
Wash.  139,  134  Pac.  807,  where  plaintiff 
was  severely  burned  when  he  attempted  to 
turn  on  a  switch  to  operate  a  pump  on  his 
premises,  due  to  the  fact  that  defendants' 
transformers  were  out  of  order,  so  that  a 
high  voltage  was  carried  over  plaintiff's 
wires,  which  ordinarily  carried  a  safe  cur- 
rent, it  was  held  that  the  question  of  plain- 
tiff's negligence  was  properly  left  to  the 
jury. 

in  Ohrstrom  v.  Tacoma,  67  Wash.  121, 
106  Pac.  629,  where  there  was  evidence  that 
deceased  was  killed  by  coming  in  contact 
with  an  electric  light  in  the  store  in  which 
he  was  employed,  which  had  become  charg- 
ed with  an  excessive  voltage  from  defend- 
ant's primary  circuit,  and  it  appeared  that, 
though  defendant's  employees  had  discover- 
ed that  there  was  a  ground  on  the  circuit 
supplying  the  store,  they  continued  it  in  full 
operation,  and  made  no  attempt  to  render 
it  harmless  by  cutting  off  the  current  while 
they  were  attempting  to  locate  the  trouble, 
and  it  further  appeared  that  five  years 
previously  the  board  of  fire  underwriters 
bad  called  the  defendant's  attention  to  its 
dangerous  system  of  wiring,  and  recommend- 
ed certain  changes,  it  was  held  that  there 
was  sufficient  evidence  to  submit  to  the 
jury  on  the  question  of  negligence  in  both 
respects. 

In  Hanton  t.  New  Orleans  &  C.  R.  Light 
&  P.  Co.  supra,  where  the  court  found  that 
the  evidence  warranted  the  jury  in  finding 
that  plaintiff's  house  was  destroyed  by  fire 
caused  by  defendant's  high  voltage  wire 
coming  in  contact  with  the  wires  supplying 
the  house,  due  to  the  negligence  of  defend- 
ant's employees  in  handling  the  wires  while 
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duty  to  petitioner;  (b)  or  that  the  defend- 
ant was  not  in  exercise  of  all  ordinary  care 
and  diligence  due  the  plaintiff;  (c)  or  any 
facts  showing  that  the  wires  were  not  in 
a  safe  condition;  (d)  or  specifically  any 
acts  of  negligence,  or  definitely  how  or  in 
what  manner  the  defendant  was  negligent. 
Other  grounds  of  demurrer  are  that  it  ap- 
pears from  the  allegations  of  the  petition 
that  the  injury  was  a  result  of  an  unavoid- 
able accident,  and  that  it  was  the  result  of 
a  stroke  of  lightning;  that  there  are  no  al- 
legations that  the  injury  would  have  been 
averted  by  any  kind  of  insulation,  ground 
wires,  or  lightning  arresters;  and  that  it 
is  not  alleged  that  the  wires  running  into 


the  plaintiff's  residence  were  not  properly 
insulated,  nor  is  it  alleged  "what  it  takes 
to  constitute  proper  insulation." 

Messrs.  F.  V.  Giarrard  and  A.  S.  Brad- 
ley for  plaintiff  in  error. 
Mr.  Henry  C.  Cameron  for  defendant 


Atkinson,  J.,  delivered  the  opinion  of  the 
court: 

In  Heidt  v.  Southern  Teleph.  Co.  122  Ga. 
474,  478,  50  S.  E.  361,  it  was  said  by  Evans, 
J.:  "Persons  or  companies  operating  tele- 
phone and  electric  light  systems  for  the 
transmission  of  electricity  upon   and   over 


changing  a  pole  in  the  street,  a  verdict 
for  plaintiff  for  damages  resulting  from  the 
fire  was  sustained. 

In  Younie  v.  Blackfoot  Light  &  Water  Co. 
15  Idaho,  56,  06  Fac.  193,  which  was  an  ac- 
tion for  damages  for  the  killing  of  horses 
belonging  to  plaintiff  by  their  coming  in 
contact  with  wires  installed  in  plaintiff's 
barn  by  defendant,  which  burned  off  and 
dropped  when  an  excessive  current  entered 
the  barn  because  of  the  crossing  of  wires 
outside,  it  was  held  to  be  an  act  of  negli- 
gence on  the  part  of  defendant  to  permit 
the  heavy  voltage  current  to  go  into  the 
barn,  as  the  installation  of  a  proper  fuse 
would  have  prevented  it. 

In  Augusta  R.  &  Electric  Co.  t.  Beagles, 
12  Ga.  App.  849,  78  S.  E.  049,  where  plain- 
tiff was  injured  when  about  to  turn  on  an 
incandescent  light  which  he  had  been  direct- 
ed to  fix  in  the  mill  in  which  he  was  em- 
ployed, and  there  was  evidence  that  his  in- 
jury was  due  to  defects  in  wiring  or  other 
appliances  outside  the  mill  by  which  a  high 
voltage  wire  in  defendant's  primary  circuit 
was  allowed  to  come  in  contact  with  the 
secondary  wires  supplying  the  mill,  it  was 
held  that  the  question  of  defendant's  neg- 
ligence was  properly  left  to  the  jury. 

In  Denson  v.  Georgia  R.  &  Electric  Co. 
135  Ga.  132,  68  S.  E.  1113,  which  was  an 
action  for  the  death  of  plaintiff's  husband, 
caused  by  contact  with  a  light  bulb  or  ex- 
tension cord  in  the  plant  in  which  he  was 
employed,  and  negligence  was  alleged  on 
the  part  of  defendant  in  not  establishing 
or  maintaining  proper  safeguards  to  pre- 
vent a  dangerous  current  from  going  over 
the  cord,  which  was  supposed  to  carry  110 
volts  only,  from  its  primary  wires  which 
carried  2,300  volts,  an  instruction  that  de- 
fendant was  only  required  to  use  such  ap- 
pliances as  were  in  general  use  was  held  to 
be  erroneous,  as  it  was  for  the  jury  to  de- 
termine whether  defendant  had  used  ordi- 
nary care  if  it  did  not  use  the  latest  devices 
instead  of  those  in  general  use. 

In  Berstein  v.  Philadelphia  Electric  Co. 
235  Pa.  53,  83  Atl.  612,  it  was  held,  where 
an  electric  company,  upon  the  use  of  its 
electricity  in  plaintiff's  premises  being  dis- 
continued, disconnected  the  circuit  in  the 
fuse  box  instead  of  outside  of  the  building, 
L.R.A.1915C. 


which  would  have  been  as  practicable,  that 
wires  strung  along  the  wall,  leading  from 
the  place  where  they  entered  the  building  to 
the  fuse  box,  were  as  much  a  part  of  defend- 
ant's system  as  any  other,  and,  having  elect- 
ed to  maintain  live  wires  within  the  cellar, 
it  was  charged  with  the  same  duty  of  proper 
inspection  and  maintenance  with  respect  to 
them  as  with  those  outside;  and  where  it 
appeared  that  one  of  the  wires  had  in  some 
way  been  broken,  and  that  it  had  probably 
been  in  that  condition  for  a  month,  it  was 
held  to  be  error  to  nonsuit  plaintiff,  who 
was  injured  while  shoveling  coal  in  which 
the  broken  wire  had  become  imbedded. 

In  Norfolk  &  P.  Traction  Co.  v.  Daily, 
111  Va.  665,  69  S.  E.  963,  which  was  an  ac- 
tion for  the  death  of  plaintiff's  daughter, 
caused  by  a  discharge  of  lightning  which 
struck  defendant's  trolley  wire  at  some  dis- 
tance and  passed  along  it  to  a  wire  which 
had  formerly  been  connected  with  a  cluster 
of  lights  over  plaintiff's  door,  but  which 
connection  had  been  discontinued  at  a  point 
below  the  lights,  it  was  held  that  allegations 
that  the  light  wire  was  connected  with  the 
trolley  wire  were  sufficient,  under  proof 
that  the  end  of  the  light  wire  was  left  hang- 
ing a  few  inches  from  the  trolley  wire,  so 
that  lightning  could  jump  from  one  to  the 
other. 

In  Phoenix  Light  &  Fuel  Co.  v.  Bennett,  8 
Ariz.  314,  63  L.R.A.  219,  74  Pac.  48,  16  Am. 
Neg.  Rep.  1,  where  it  was  probable  from  the 
evidence  that  the  fire  which  destroyed  plain- 
tiff's house  originated  at  a  point  where  de- 
fendant's light  wires  entered  through  the 
casement  of  a  window,  it  was  held  that  it 
was  not  the  duty  of  defendant  to  insulate 
the  wires  in  a  manner  to  protect  the  build- 
ing from  the  consequences  of  a  lightning 
stroke  or  any  induced  current  having  it« 
origin  in  the  clouds  or  atmosphere.  This 
case,  it  will  be  noted,  is  directly  in  conflict 
with  Columbus  R.  Co.  v.  Kitchens,  and 
is  the  only  case  found  which  holds  that  a 
company  supplying  electricity  to  private  con- 
sumers is  under  no  obligation  to  adopt 
measures  to  protect  them  from  atmospheric 
electricity  which  may  be  conducted  over 
their  wires  in  excessive  ^antities. 

R.L.S. 
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public  highways  owe  to  the  public  the  duty 
of  properly  constructing  and  maintaining 
their  respective  wires  and  poles;  they  are 
bound  to  provide  such  safeguards  against 
danger  as  are  best  known  and  most  exten- 
sively used,  and  all  necessary  protection 
must  be  afforded  to  avoid  casualties  which 
may  be  reasonably  expected.  Higgins  t. 
Cherokee  R.  Co.  73  Ga.  149;  Davis  v.  Au- 
gusta Factory,  92  Ga.  712,  18  S.  E.  974. 
They  are  not  insurers  against  accidents,  but 
are  bound  to  use  reasonable  care  propor- 
tioned to  the  danger  of  injury.  In  deter-' 
mining  whether  the  proper  care  and  dili- 
gence in  construction  or  maintenance  has 
been  observed,  not  only  the  physical  struc- 
ture of  wires  and  poles  must  be  considered, 
but  also  the  use  to  which  it  is  to  be  put, 
its  remoteness  or  proximity  to  travelers  on 
the  highway,  the  nature  of  the  electrical 
current  which  is  to  be  transmitted  over  the 
line,  the  relative  position  of  other  lines,  and 
all  other  circumstances  affecting  the  case." 

See  also  Denson  v.  Georgia  B.  &■  Electric 
Co.  135  Ga.  132,  68  S.  E.  1113;  Sedlmoyr 
V.  Fitzgerald,  140  Ga.  614,  79  S.  E.  409,  and 
citations.  In  the  cases  cited  the  dangerous 
instrumentality  which  caused  the  injury 
was  the  electricity  which  was  being  sup- 
plied by  artificial  means,  which  was  known 
and  intended  to  be  transmitted  over  the 
wires.  In  that  respect  the  cited  cases  differ 
from  the  one  now  under  consideration, 
where  the  electricity  emanated  from  inde- 
pendent or  natural  cause,  and  got  upon  the 
wires,  and  was  conducted  by  them  to  the 
plaintiff  and  injured  her.  Dealing  with 
matters  of  this  character  was  the  case  of 
Phoenix  Light  &.  Fuel  Co.  v.  Bennett,  8 
Ariz.  314,  63  L.K.A.  219,  74  Pac.  48,  15 
Am.  Neg.  Rep.  1,  in  which  it  was  held: 
"Providing  insulation  sufficient  to  with- 
stand lightning  which  may  strike  the  wires 
is  not  within  the  obligation  of  an  electric 
lighting  company  in  carrying  its  wires  into 
a  building  for  the  lighting  of  which  it  has 
contracted  to  furnish  electricity." 

But  no  other  court  seems  to  Have  adopted 
that  view.  In  other  cases  it  has  been  said: 
"A  telephone  company  having  reasonable 
grounds  to  apprehend  that  lightning  will  be 
conducted  over  its  wires  into  a  house  where 
it  maintains  an  instrument  under  contract 
with  a  subscriber,  and  there  do  injury  to 
persons  or  property,  must  exercise  due  care 
in  selecting,  placing,  and  maintaining,  in 
connection  with  its  wires  and  instruments, 
such  known  and  approved  appliances  as  are 
reasonably  necessary  to  guard  against  such 
accidents."  Griffith  v.  New  England  Teleph. 
&  Teleg.  Co.  72  Vt.  441,  52  L.'R.A.  919,  48 
Atl.  643. 

It  was  further  said,  in  the  course  of  the 
opinion;  "Having  undertaken  to  place  and 
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maintain  the  instrument  in  the  bouse  and 
connect  it  with  its  telephone  line  for  the 
use  of  the  deceased,  in  so  doing,  it  was  un- 
der a  duty  to  exercise  the  care  of  a  prudent 
man  in  like  circumstances.  If,  while  in  the 
exercise  of  such  care,  it  had  reasonable 
grounds  to  apprehend  that  lightning  would 
be  conducted  over  its  wires  to  and  into  the 
house,  and  there  do  injury  to  persons  or 
property,  and  there  were  known  and  ap- 
proved devices  for  arresting  or  diverting 
such  lightning  so  as  to  prevent  injury  there- 
from to  the  house  or  persons  therein,  then 
it  was  the  defendant's  duty  to  exercise  due 
care  in  selecting,  placing,  and  maintaining, 
in  connection  with  its  wires  and  instru- 
ments, such  known  and  approved  appliances 
as  were  reasonably  necessary  to  guard 
against  accidents  that  might  fairly  be  ex- 
pected to  occur  from  lightning,  when  con- 
ducted to  and  into  the  house  over  its  tele- 
phone wires." 

In  Southwestern  Teleg.  &  Teleph.  Co.  v. 
Robinson,  16  L.R.A.  545,  1  C.  C.  A.  684,  2 
U.  S.  App.  205,  50  Fed.  810,  it  was  held: 
"Injury  caus^  by  electricity  generated  by 
a  thunderstorm  in  a  telephone  wire  which 
was  negligently  allowed  to  hang  across  a 
highway  so  low  that  a  traveler  came  in 
contact  with  it  in  the  dark  renders  the  tele- 
phone company  liable  as  the  wire  furnished 
the  means  by  which  the  dangerous  force  was 
communicated  and  the  injury  caused. 

In  the  opinion  it  was  said:  "The  conten- 
tion of  the  plaintiff  in  error  seems  to  be 
that  the  petition  states  the  cause  of  action 
to  have  been  the  injuries  which  resulted 
from  the  fact  that  the  wire,  at  the  time  of 
contact  with  it  by  the  defendant,  was 
charged  with  electric  fluid,  for  the  creation 
and  existence  of  which  the  telephone  com- 
pany was  in  no  sense  responsible.  Persons, 
however,  must  be  held  to  know  the  ordinary 
operation  of  the  forces  of  nature,  and  to 
use  proper  means  to  avert  danger.  If  the 
electric  fluid  with  which  the  wire  of  the 
telephone  company  was  charged  at  the  time 
was  an  element  or  the  main  element  in  the 
production  of  the  injuries  to  the  defendant 
in  error,  still  it  is  clear-  that  the  displaced 
wire  furnished  the  means  of  the  communi- 
cation of  the  dangerous  force  which  result- 
ed in  the  injury  to  the  defendant  in  error. 
Science  and  common  experience  show  that 
wires  suspended  in  the  atmosphere  attract 
electricity  in  the  time  of  storms,  and,  when 
so  suspended  and  insulated,  are  dangerous 
to  persons  who  may  at  such  times  be 
brought  in  contact  with  them;  and  the  peti- 
tion charges  that,  during  electric  or  thun- 
derstorms, such  wires  ordinarily  become 
heavily  charged  with  electricity,  of  power 
sufficient  to  cause  death  or  great  injury  to 
those  coming   in   contact   with  them;    and 
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whether  this  is  so  or  not  is  a  question  of 
fact.  To  say  that  the  agency  of  the  tele- 
phone wire  in  the  production  of  the  injury 
was  inferior  to  that  of  the  electric  current, 
which  was  the  main  cause,  is  not  satisfac- 
tory. It  is,  in  fact,  to  admit  that  the  com- 
pany's displaced  wire  furnished  the  means 
by  which  the  dangerous  force  was  communi- 
cated to  and  injured  the  defendant  in  error. 
True,  it  was  a  new  force  which  intervened, 
with  the  production  of  which  the  telephone 
company  had  nothing  to  do;  but  upon  this 
point,  in  Louisville  Mut.  Ins.  Co.  v.  Tweed, 
7  Wall.  52,  19  L.  ed.  67,  the  court  says: 
'If  a  new  force  or  power  has  intervened,  of 
itself  sufficient  to  stand  as  the  cause  of  the 
misfortune,  the  other  must  be  considered  as 
too  remote.'  The  new  force  or  power  here 
would  have  been  harmless  but  for  the  dis- 
placed wire  and  the  fact  that  the  wire  took 
on  a  new  force,  with  the  creation  of  which 
the  company  was  not  responsible;  yet  it 
contributed  no  less  directly  to  the  injury 
on  that  account." 

The  doctrine  of  this  case  was  also  cited 
and  applied  in  Jackson  v.  Wisconsin  Teleph. 
Co.  88  Wis.  243,  26  L.R.A.  101,  60  N.  W. 
430;  Peninsular  Teleph.  Co.  v.  McCaskill, 
64  Fla.  420,  60  So.  338,  Ann.  Gas.  1914B, 
1029.  The  reasoning  above  set  forth  demon- 
strates that  the  petition  as  amended  in  this 
case  sets  out  »  cause  of  action,  and  was  not 
subject  to  any  of  the  grounds  of  demurrer. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Flsta, 
Ch.  J.,  absent. 
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BENJAMIN  F.  SCHLAU,  Appt., 

T. 

EUZABETHA  ENZENBACHER, 

(265  IlL  626,  107  N.  E.  107.) 

Broker  ^  partnership  »  dissolution  ^ 
termination  ot  uathority. 

The  dissolution  of  a  firm  of  real  estate 
brokers  terminates  all  authority  to  sell  prop- 


erty which  has  been  placed  in  their  hands 
for  that  purpose. 

(December  16,  1914.) 

APPEAL  by  complainant  from  a  decree  of 
the  Superior  Court  for  Cook  County 
dismissing  a  bill  filed  to  compel  specific 
performance  of  a  contract  for  the  sale  of 
real  estate,  alleged  to  have  been  entered 
into  between  complainant  and  defendant's 
agents.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Caswell  &  Healy,  for  appellant: 

Having  held  Foerster  out  as  her  agent, 
defendant  will  not  now  be  heard  to  deny 
the  agency  after  complainant  relied  on  it. 

Union  Stock  Yards  ft  Transit  Co.  v.  Mal- 
lory  Sons  ft  Z.  Co.  157  111.  654,  48  Am.  St. 
Rep.  341,  41  N.  E.  888. 

And  specific  performance  of  a  part  of  a 
contract  which  is  capable  of  being  per- 
formed will  not  be  denied  because  the  con- 
tract, as  a  whole,  is  not  capable  of  perform- 
ance. 

Work  V.  Welsh,  160  111.  468,  43  N.  E.  719; 
Moore  v.  Gariglietti,  228  111.  147,  81  K.  E. 
826,  10  Ann.  Cas.  560;  Kuhn  v.  Eppstein, 
219  in.  154,  2  L.R-A..(N.S.)  884,  76  N.  E. 
145;  Lancaster  y.  Roberts,  144  111.  213,  33 
N.  E.  27. 

The  right  to  specific  performance  must  be 
determined  in  accordance  with  the  condi- 
tion of  things  existing  when  the  bill  is 
filed. 

Street  t.  French,  147  UL  342,  36  N.  £. 
814. 

Complainant  is  entitled  to  specific  per- 
formance. 

Glover  v.  Layton,  146  111.  92,  34  N.  E. 
63;  Watson  v.  Doyle,  130  111.  420,  22  N.  E. 
613. 

It  is  as  much  a  matter  of  course  for 
courts  of  equity  to  decree  a  specific  perform- 
ance of  a  contract  for  the  conveyance  of  real 
estate  as  it  is  for  courts  of  law  to  give 
damages  for  its  breach. 

Cumberledge  v.  Brooks,  235  lU.  249,  85 
N.  E.  197;  McClure  v.  Otrich,  118  IlL  320, 
8  N.  E.  784. 

And  it  should  be  granted  as  a  matter  of 


Note.  —  Dittsolution  of  partnemhip  ail- 
thorized  to  act  as  agent  as  terminat- 
ing agency. 

The  above  question  is  covered  in  the  note 
to  Larson  v.  Newman,  23  L.R.A.(N.S.)  849. 
There  appears  to  be  but  one  other  case  in 
addition  to  Schlau  v.  Enzenbacheb  which 
has  passed  upon  the  point  since  the  writing 
of  that  note. 

The  case  referred  to,  Holbert  v.  Keller, 
161  Iowa,  723,  142  N.  W.  962,  is  in  accord 
with  the  general  rule  that  a  dissolution  of 
L.R.A.1915C. 


a  partnership  authorized  to  act  as  an  agent 
revokes  the  agency,  it  being  held  that  a  con- 
tract giving  a  partnership  consisting  of  two 
members  the  agency  for  the  sale  of  certain 
houses  for  no  specified  period  was  terminat- 
ed by  a  dissolution  of  the  partnership.  The 
court  said:  "That  the  dissolution  of  the 
partnership  did  work  a  discontinuance 
of  the  agency  is  clear.  The  general  rule  of 
the  common  law  is  that  no  authority  by  a 
principal  to  two  persons  to  do  an  act  is 
joint,  and  the  act  must  be  concurred  in  by 
both."  J.  T.  W. 
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right  where  all  the  necessary  elements 
which   justify   such   relief   are  present. 

Baltimore  &  O.  S.  S.  Co.  t.  Brubaker, 
217  111.  462,  75  N.  E.  623. 

Messrs.  Vincent  D.  Wyman,  Charles  E. 
Carpenter,  and  Otto  W.  Jnrgens,  for  ap- 
pellee: 

Dissolution  of  a  partnership  terminates 
the  partnership  agency. 

31  Cyc.  1318;  Angle  r.  Mississippi  ft  M. 
H.  Co.  »  Iowa,  487;  Wheaton  v.  Cadillac 
Automobile  Co.  143  Mich.  21,  108  N.  W. 
399;  Mcysenburg  v.  Littlefleld,  135  Fed. 
184;  Larson  t.  Neuman,  19  X.  D.  153,  23 
L.R.A.(N.S.)   849,  121  N.  W.  202. 

Cooke,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the 
superior  court  of  Cook  county  dismissing 
for  want  of  equity  the  appellant's  bill  for 
specific  performance.  On  September  9, 
1909,  Elizabeth  Knzenbacher,  the  appellee, 
entered  into  a  written  contract  with  John 
P.  Foerster  and  Bernard  F.  Clettenberg,  do- 
ing business  under  the  firm  name  of  John 
P.  Foerster  A,  Company,  whereby  said  Foer- 
ster &,  Company  were  given  the  agency,  for 
a  period  of  three  years  from  that  date,  to 
sell  146  lots  therein  described  and  of  which 
appellee  was  the  owner,  in  Robert  S.  Dis- 
ney's Irving  Park  subdivision  in  the  north- 
west quarter  of  section  14,  township  40, 
north,  range  13,  east  of  the  third  principal 
meridian,  in  Cook  county.    By  this  agency 


Foerster  &  Company,  entered  into  a  con- 
tract with  Benjamin  F.  Schlau,  the  appel- 
lant, for  the  sale  of  51}  lots,  which  would 
bring  the  total  number  of  lots  sold  to  73, 
and  would  thus  extend  the  contract  of 
agency  between  appellee  and  Foerster  & 
Company  for  a  further  period  of  three 
years.  When  requested  to  make  deeds  of 
conveyance  of  these  lots  to  appellant  and 
to  ratify  the  sale  to  him,  appellee  declined 
to  do  so  and  denied  the  authority  of  John 
P.  Foerster,  who  was  then  doing  business 
under  the  style  of  John  P.  Foerster  &  Com- 
pany, to  bind  her  by  his  contract  with  ap- 
pellant. 

Numerous  questions  are  raised  on  this 
record  and  each  of  them  is  argued  exhaus- 
tively. It  will  be  necessary  for  us  to  con- 
sider but  one  of  the  points  presented. 

On  April  1,  1911,  the  partnership  there- 
tofore existing  between  John  P.  Foerster 
and  Bernard  F.  Clettenberg  was  dissolved, 
and  that  firm  and  partnership  thereupon 
ceased  to  exist.  John  P.  Foerster  continued 
in  the  real  estate  business  and  continued  to 
use  the  old  firm  name  of  John  P.  Foerster 
&  Company.  Appellee  was  eighty-three 
years  of  age  at  the  time  of  the  hearing  on 
the  bill  herein,  and  at  the  time  of  the  exe- 
cution of  the  contract  of  September  9,  1909, 
she  was  in  feeble  health,  and  continueu  in 
that  condition  thereafter  until  this  con- 
troversy arose.  She  very  seldom  left  her 
home  and  was  never  in  the  office  of  Foer- 
ster k  Company  but  once  after  the  execu- 


contract  it  was  provided  that  if  Foerster    tion  of  the  contract  of  September  9,  1909. 


k  Company  succeeded  in  disposing  of  73  or 
more  of  the  said  lots  during  the  term  of 
that  contract,  the  contract  should  be  ex- 
tended for  a  further  period  of  three  years 
in  which  to  dispose  of  the  remaining  lots 
upon  the  same  terms  and  conditions  as 
stipulated  in  the  contract.  Under  this  con- 
tract Foerster  k  Company  were  authorized 
to  sell  the  lots  specified,  either  for  cash 
or  on  instalments,  to  collect  the  purchase 
price  as  it  became  due  and  pay  appellee  her 
portion  of  the  same  as  it  was  collected,  and 
to  have  control,  generally,  of  each  sale  until 
the  full  amoimt  of  the  purchase  price  had 
been  paid.  Appellee  agreed  to  execute, 
simultaneously  with  each  contract  of  sale, 
a  warranty  deed  conveying  to  the  purchaser 
the  lot  so  contracted  to  be  sold,  which  deed 
was  to  be  held  in  escrow  by  Foerster  k 
Company  until  the  entire  amount  of  the 
purchase  money  should  be  paid,  whereupon 
Foerster  &  Company  were  authorized  to  de- 
liver the  same  to  the  purchaser.  Between 
the  date  of  the  contract  and  the  month 
of  September,  1912,  Foerster  &  Com- 
pany contracted  for  the  sale  of  21}  of 
said  lots.  On  September  7,  1912,  John 
P.  Foerster,  under  and  by  the  name  of 
L.B.A.1916C.  37 


While  some  contracts  for  the  sale  of  lots 
were  made  by  Foerster  in  the  name  of  John 
P.  Foerster  k  Company  after  the  dissolu- 
tion of  the  partnership,  it  does  not  appear 
from  the  record  that  appellee  was  ever  in- 
formed of  the  dissolution  of  the  partner- 
ship, M  that  she  knew,  until  the  contract 
was  entered  into  between  John  P.  Foerster 
and  appellant,  that  the  partnership  had 
been  dissolved,  and  that  the  Interest  of 
Clettenberg  in  the  agency  contract  had 
ceased. 

The  dissolution  of  a  partnership  which 
has  been  authorized  to  act  as  agent  is  gen- 
erally held  to  revoke  the  agency.  In  Mar- 
tine  T.  International  L.  Ins.  Soc.  63  N.  Y. 
339,  13  Am.  Rep.  529,  in  dealing  with  a 
similar  question,  the  court  of  appeals  said: 
"The  death  of  one  member  of  a  firm  oper- 
ates immediately  and  inevitably  as  a  dis- 
solution. Story,  Partn.  §  317;  Parsons, 
Partn.  438.  During  the  existence  of  a  part- 
nership, each  member  is  deemed  to  be  an- 
thorized  to  transact  any  business  for  the 
firm;  but  upon  dissolution  this  authority 
ceases,  and  the  only  authority  of  the  sur- 
vivor is  to  close  up  the  business.  He  has 
no  right  to  create  new  obligations,  nor  in- 
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deed  to  do  anything  in  the  name  of  the  firm, 
except  such  as  is  necessary  in  adjusting  and 
closing  its  concerns.  Van  Kcuren  v.  Par- 
melee,  2  N.  Y.  523,  51  Am.  Dec.  322.  It  is 
a  general  rule  of  the  common  law  that  an 
authority  by  a  principal  to  two  persons  to 
do  an  act  is  joint,  and  the  act  must  be  con- 
curred in  by  both.  Dunlap's  Palcy,  Agency, 
177;  Green  t.  Miller,  6  Johns.  39,  5  Am. 
Dec.  184;  Brown  v.  Andrew,  13  Jur.  938,  18 
L.  J.  Q.  B.  N.  S.  153;  Story,  Agency,  §  42. 
When  a  iirm  is  appointed  to  an  agency,  this 
rule  would  necessarily  be  modified  to  the  ex- 
tent that  either  member  of  a  firm  could  do 
any  act  within  the  scope  of  the  agency,  the 
same  as  he  could  perform  any  other  part- 
nership act.  By  appointing  a  partnership 
firm  it  would  be  implied  that  the  authority 
was  joint  and  several;  but  upon  dissolution 
of  the  firm  such  an  agency  would  cease. 
This  is  the  necessary  result  of  the  princi- 
ples alluded  to.  The  principal  would  not  be 
bound  by  the  act  of  a  surviving  member  of 
a  firm,  because  he  had  never  appointed  him 
to  act,  nor  agreed  to  be  responsible  for  his 
acts,  and  the  latter  could  incur  no  obliga- 
tion against  the  deceased  member  or  his 
representatives." 

The  case  of  Larson  v.  Newman,  19  N.  D. 
153.  23  L.R.A.(N.S.)  849,  121  N.  VV.  202, 
presents  a  state  of  facts  almost  identical 
with  that  of  the  case  at  bar.  In  that  case 
Kewman  entered  into  a  written  contract 
with  a  firm  consisting  of  three  copartners, 
who  were  engaged  in  the  business  of  land 
agents,  to  sell  for  him  a  tract  of  land  which 
he  owned  in  North  Dakota.  Thereafter  the 
partnership  was  dissolved,  one  of  the  part- 
ners continuing  in  the  same  line  of  busi- 
ness. The  partner  who  thus  continued  in 
the  business  entered  into  a  contract  with 
Larson  for  the  sale  of  Newman's  land,  rely- 
ing upon  the  agency  contract  theretofore 
entered  into  between  Newman  and  the  part- 
nership. Newman  refused  to  ratify  the  sale 
and  execute  a  deed,  and  Larson  brought  suit 
for  specific  performance.  The  North  Da- 
kota court  held  that  whatever  authority 
was  conferred  upon  the  partnership  by  the 
agency  contract  was  terminated  upon  its 
dissolution,  and  that  the  former  member 
of  the  firm  who  contracted  for  the  sale  of 
the  land  had  no  further  power  under  the 
agency  contract.  We  concur  in  the  reason- 
ing in  that  case.  The  authority  given  John 
P.  Foerster  4  Company  to  contract  for  the 
sale  of  the  lots  of  appellee  ceased  immedi- 
ately upon  the  dissolution  of  that  firm,  and 
John  P.  Foerster  had  no  further  authority, 
either  in  his  own  name  or  in  the  firm  name, 
to  act  under  the  agency  contract  of  Septem- 
ber 9,  1909,  and  his  contract  with  appellant 
for  the  sale  of  51}  lots  was  not  binding 
upon  appellee. 
L.R.A.1915C. 


The  contract  of  September  9,  1909,  con- 
tained the  following  provision:  "The  condi- 
tions of  this  contract  shall  be  binding  on 
the  heirs,  executors,  administrators,  assigns 
and  successors  of  the  respective  parties 
hereto." 

It  is  not  necessary  for  us  to  determine 
the  effect  of  this  provision  of  the  contract. 
No  attempt  was  made  during  the  existence 
of  the  partnership  to  make  an  assignment 
of  the  contract,  and,  as  we  have  seen,  the 
dissolution  of  the  partnership  operated  im- 
mediately to  revoke  the  agency.  Upon  the 
dissolution  of  a  partnership  it  immediately 
ceases  to  exist,  except  for  the  purpose  of 
winding  up  the  business  of  the  firm.  There 
can  be  no  successor  to  a  partnership,  and 
there  is  no  question  of  survivorship  in 
volved,  either  under  the  terms  of  the  con- 
tract itself  or  by  reason  of  the  manner  in 
which  the  dissolution  was  effected. 

The  decree  of  the  Superior  Court  is  af- 
firmed. 


KANSAS  SVPREME  COURT. 

aEORGE  BLAKEMAN 

V. 

CITY  OF  WICHITA,  Appt. 
(93  Kan.  444,  144  Pac.  816.) 

Mob  —  liability  of  city  '—  prisoners. 

1.  A  large  number  of  persons  coiitined  to- 
gether in  a  city  jail,  who  joined  together  to 
whip  another  prisoner,  and  who  did  severe- 
ly whip  and  injure  him,  are  held  to  be  a 
"mob"  or  "riotous  assemblage,"  within  the 
meaning  of  the  statute  making  cities  liable 
for  damages  resulting  from  mob  violence. 
Same  —  coinpalsory  attendance. 

2.  The  fact  that  these  persons  did  not 
voluntarily  come  into  the  jail  does  not  pre- 
vent their  action  from  being  that  of  a  mob, 
nor  is  the  primary  purpose  for  which  they 
assembled  material,  if  they  in  fact  formed 
and  executed  the  unlawful  purpose  after 
they  were  brought  together. 

Same  —  co-operation  of  officers. 

3.  A  city  is  not  relieved  from  liability 
for  mob  violence  because  its  officers  were 
cognizant  of  the  purpose  of  the  mob  be- 
fore illegp-l  action  was  taken,  nor  even 
where  they  co-operated  with  the  mob. 

(December  12,  1914.) 

Headnotes  by  Johnston,  Ch.  J. 

Note.  ^  As  to  what  constitutes  a  mob 
for  the  acts  of  which  a  municipality  is  li- 
able under  statute,  see  notes  to  Adamson  v. 
New  York,  10  L.R.A.(N.S.)  925,  and  Pitts- 
burg, C.  C.  &,  St.  L.  R.  Co.  ▼.  Chicago,  44 
LJt.A.(N.S.)  369. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  injuries 
sustained  by  him  while  a  prisoner  in  the 
city  jail.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Earl  Blake,  John  W.  Blood, 
and  R.  C.  Fonlston,  for  appellant: 

The  city  is  not  responsible  for  injuries 
sustained  by  reason  of  the  defective,  unsani- 
tary, or  insufficient  nature  of  the  place  of 
detention,  nor  the  negligence  or  careless- 
ness of  the  ofiScers  in  charge  or  other  police 
officials. 

4  Dill.  Mun.  Corp.  6th  ed.  S§  1656-1661 ; 
Peters  v.  Lindsborg,  40  Kan.  654,  20  Pac. 
490;  Caldwell  v.  Prunelle,  57  Kan.  511,  46 
Fac  949;  New  Kiowa  v.  Craven,  46  Kan. 
114,  26  Pac.  426;  Pfefferle  v.  Lyon  County, 
39  Kan.  432,  13  Pac.  506;  La  Clef  v.  Con- 
cordia, 41  Kan.  323,  13  Am.  St.  Rep.  285, 
21  Pae.  272;  Harper  v.  Topeka,  92  Kan. 
11,  61  L.R.A.(N.S.)  1032,  139  Pac.  1018; 
Dickinson  v.  Boston,  188  Mass.  595,  1  L.R.A. 
(N.S.)  664,  75  N.  E.  68;  Cahill  v.  Stone, 
39  L.R.A.(N.S.)  1094,  1136,  note;  Louisville 
v.  BridweU,  150  Ky.  589,  150  S.  W.  672; 
Bowling  Green  v.  Rogers,  142  Ky.  558,  34 
LR.A.(N.S.)  461,  134  S.  W.  921;  Terrell  v. 
Louisville  Water  Co.  127  Ky.  77,  105  S.  W. 
100;  Park  Comrs.  v.  Prins,  127  Ky.  460,  105 
8.  W.  948;  Goodwin  v.  Reidsville,  160  N.  C. 
411,  42  L.RA.(N.S.)  862,  76  S.  E.  232, 
Ann.  Cas.  1914C,  217 ;  Harrington  v.  Green- 
ville, 159  N.  C.  632,  75  S.  E.  849;  Sehy  v. 
Salt  Lake  City,  41  Utah,  535,  42  LR.A. 
(N.S.)  915,  126  Pac.  691;  Brown  v.  Guyan- 
dotte,  34  W.  Va.  299,  11  L.R.A.  121,  12  S. 
E.  707 ;  Shaw  v.  Charleston,  67  W.  Va.  433, 
60  S.  E.  527,  4  Ann.  Cas.  515;  Lawton  v. 
Harkins,  34  Okla.  545,  42  L.R.A.(K.S.)  60, 
126  Pac.  727;  Kelley  v.  Cook,  21  R.  I.  29, 
41  Atl.  571,  5  Am.  Neg.  Rep.  94;  Claussen 
V.  Luveme,  103  Minn.  491,  15  L.R.A.(N.S.) 
608,  115  N.  W.  643,  14  Ann.  Cas.  673; 
Craig  V.  Charleston,  180  111.  154,  54  N.  E. 
184;  Gaetjens  v.  New  York,  132  App.  Div. 
394,  116  N.  Y.  Supp.  759. 

The  acts  of  prisoners  in  the  city  jail,  even 
though  encouraged  by  police  ofiicers,  were 
not  the  acts  of  a  "mob"  within  the  meaning 
of  the  statute. 

WelU,  F.  &  Co.  T.  Jersey  City,  207  Fed. 
871;  Atchison  v.  Twine,  9  Kan.  350;  Adams 
V.  Salina,  68  Kan.  246,  48  Pac.  918;  lola 
V.  Birnbaum,  71  Kan.  600,  81  Pac.  198,  6 
Ann.  Cas.  267 ;  Stevens  v.  Anthony,  82  Kan. 
179,  107  Pac.  557;  Cherryvale  v.  Hawman, 
80  Kan.  170,  23  L.R.A.(N.S.)  645,  133  Am. 
St.  Rep.  196,  101  Pac.  994,  18  Ann.  Cas. 
149,  21  Am.  Neg.  Rep.  99 ;  Gianfortone  ▼.  i 
New  Orleans,  24  LR.A.  592,  61  Fed.  64; 
Swift  T.  Philadelphia  &  R.  R.  Co.  5  Inters. 
L.R.A.1916C. 


Com.  Rep.  116,  64  Fed.  64;  Brown  v. 
Orangeburg  County,  56  S.  C.  45,  44  LR.A. 
734,  32  S.  E.  764;  GiUmor  v.  Salt  Lake 
City,  32  Utah,  180,  12  L.R.A.(N.S.)  538,  89 
Pac.  714,  13  Ann.  Cas.  1016;  Taylor  v. 
State,  8  Ga.  App.  241,  68  S.  E.  945;  Proctor 
V.  State,  5  Okla.  Crim.  Rep.  553,  115  Pac. 
630;  Adamson  v.  New  York,  188  N.  Y.  255, 
10  LR.A.(N.S.)  925,  117  Am.  St.  Rep.  863, 
80  N.  E.  937,  11  Ann.  Cas.  183;  Van  Cleef 
V.  Chicago,  240  111.  318,  23  L.R.A.(N.S.) 
636,  130  Am.  St.  Rep.  276,  88  N.  E.  815. 

Messrs.  John  W.  Adams,  George  W. 
Adams,  and  M.  C.  Freerks  for  appellee. 

Jolinston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  Greorge  Blakeman 
to  recover  damages  from  the  city  of  Wichita 
for  injuries  sustained  by  him  while  a 
prisoner  in  the  city  jail.  It  appears  that 
Blakeman  became  involved  in  a  street  iight 
with  a  number  of  boys,  with  the  result 
that  he  and  a  number  of  the  others  were 
arrested  and  placed  in  the  city  jail.  Short- 
ly afterwards,  the  prisoners  already  in  the 
jail,  about  thirty  in  number,  organized  what 
is  called  a  "kangaroo  court"  and  proceeded 
to  try  Blakeman  on  the  charge  of  "breaking 
into  their  home."  He  was  found  guilty  of 
the  charge,  and  a  fine  of  SO  cents  was  im- 
posed upon  him.  Refusing  to  pay  the  fine, 
he  was  whipped  by  the  crowd  with  a  strap 
about  3  feet  long,  2)  inches  wide,  and  about 
an  eighth  of  an  inch  thick.  In  his  petition 
he  allied  that  the  mob  assembled  in  the- 
jail  struck  him  about  sixty  heavy  blows  on 
the  back  and  legs  so  that  large  welts  were 
raised  thereon,  and  that  aside  from  these 
injuries  his  back  was  severely  wrenched, 
with  the  result  that  he  was  incapacitated  to 
perform  labor  for  six  months  thereafter. 
It  was  also  alleged  that  a  number  of  others 
who  were  brought  into  the  jail  on  that  day 
were  likewise  whipped,  and  that  all  was 
done  with  the  consent  and  connivance  of  the 
chief  of  police  and  other  officers  of  the  city. 
It  is  in  evidence  that  the  strap  was  fur- 
nished to  the  crowd  by  one  of  the  police  of- 
ficers, and  that  some  of  those  in  charge  of 
the  prisoners  knew  that  persons  were  being 
whipped  with  it.  Within  a  few  hours  after 
the  whipping,  plaintiff  was  released  from 
the  city  prison  without  prosecution  on  the 
charge  for  which  he  had  been  arrested,  and 
it  appears  that  he  was  confined  to  his  home 
for  four  weeks  after  the  whipping,  and  was 
under  the  care  of  a  physician  for  about  six 
weeks  after  the  injury. 

While  it  was  alleged  that  the  assault  up- 
on the  plaintiff  was  made  with  the  consent 
of  the  city  officers,  the  plaintiff  states  that 
he  is  not  seeking  to  establish  a  eommon- 
law  liability  against  the  city    for  the   de- 
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linquency  or  misconduct  of  its  officere,  but 
rather  that  he  seeks  to  recover  solely  on 
the  liability  imposed  by  the  statute  which 
makes  cities  liable  for  injuries  to  persons 
and  property  caused  by  a  mob  within  the 
corporate  limits.  Gen.  Stat.  1909,  §  2933. 
That  the  plaintiff  was  severely  whipped 
while  in  the  prison  by  the  concerted  action 
of  quite  a  number  of  persons,  by  which  he 
was  seriously  injured,  is  not  open  to  dis- 
pute. There  was  a  riotous  assembly  of  per- 
sons acting  together,  bent  upon  an  unlaw- 
ful purpose  which  was  executed  with  force 
and  violence  to  the  physical  injury  of  the 
plaintiff.  It  is  contended,  however,  that  the 
crowd  which  committed  the  assault  cannot 
be  regarded  as  a  mob,  and  that  no  recovery 
can  be  had  under  the  statute  because  the 
persons  who  inflicted  the  injury  did  not 
originally  assemble  for  an  unlawful  pur- 
pose, but  were  brought  together  in  the  jail 
by  the  ofScera  in  a  manner  provided  for  by 
law,  and  because  these  persons  had  been 
guilty  of  violations  of  the  city  wdinances 
and  other  laws.  Was  the  crowd  which  unit- 
ed in  an  attack  on  the  plaintiff  within  the 
walls  of  the  jail  a  mob  within  the  meaning 
of  the  statute?  A  statute  which  has  been 
in  force  since  1868  defines  "riotous  assem- 
bly," a  term  practically  synonymous  with 
"mob,"  as  follows:  "If  three  or  more  per- 
sons shall  assemble  together  with  intent  to 
do  any  unlawful  act  with  force  and  violence 
against  the  person  or  property  of  another, 
or  to  do  any  unlawful  act  against  the  peace, 
or  being  lawfully  assembled,  shall  agree 
with  each  other  to  do  any  unlawful  act 
aforesaid,  shall  make  any  movement  or 
preparation  therefor,  the  person  so  offend- 
ing on  conviction  thereof  shall  be  fined  in 
the  sum  not  exceeding  $200."  Gen.  Stat. 
1909,  §  2771. 

.  A  later  statute,  which  was  enacted  in  1903 
to  suppress  and  punish  mob  violence  and 
lynching,  provides:  "That  any  collection  of 
individuals  assembled  for  an  unlawful  pur- 
pose, intending  to  injure  any  person  by  vio- 
lence, and  without  authority  of  law,  shall 
for  the  purpose  of  this  act  be  regarded  as 
a  'mob.'     .     .     ."    Gen.  Stat.  1909,  §  2896. 

In  proceedings  to  recover  under  the  mob 
statute,  the  term  has  been  properly  defined 
as  "an  unorganized  assemblage  of  many  per- 
sons intent  on  unlawful  violence  either  to 
persons  or  property."  Atchison  v.  Twine, 
9  Kan.  360;  Cherryvale  v.  Hawman,  80 
Kan.  170,  23  L.R.A.(N.8.)  646,  133  Am.  St. 
Rep.  195,  101  Pac.  994,  18  Ann.  Cas.  149, 
21  Am.  Neg.  Rep.  99. 

It  appears  that  the  assemblage  which  in- 
flicted the  injury  upon  the  plaintiff  has  all 
the  elements  of  a  mob,  unless  the  fact  that 
the  riotous  crowd  was  within  the  prison 
when  the  unlawful  purpose  was  formed  and 
L.R.A.1916C. 


executed  is  material.  No  reason  is  seen 
why  a  mob  may  not  be  organized  and  carry 
out  its  unlawful  purpose  inside  as  well  aa 
outside  a  building  or  inclosure.  The  cir- 
cumstances that  the  persons  did  not  volun- 
tarily come  into  the  jail,  and  did  not  origi- 
nally assemble  there  to  whip  the  plaintiff, 
do  not  put  them  outside  the -definition  of  a 
mob.  The  manner  of  their  coming  together 
or  the  primary  purpose  for  which  they  as- 
sembled is  not  material,  if  they  in  fact 
formed  the  unlawful  purpose  and  became 
riotous  after  they  were  brought  together. 
In  Solomon  v.  Kingston,  24  Hun,  562,  where 
a  crowd  legally  assembled  to  look  at  a  fire, 
and  later  became  riotous  and  unitedly  en- 
tered upon  the  destruction  of  property,  it 
was  held  that  "the  fact  that  the  original 
purpose  for  which  the  crowd  had  assembled, 
vie.,  to  see  the  fire,  was  a  lawful  one,  did 
not  constitute  a  defense,  as  they  had  subse- 
quently united  in  unlawful  conduct  and 
wrongfully  broken  into  the  plaintiff's 
store."    Syl.  H  3. 

It  has  been  said  that  "if,  in  an  assembly 
of  persons  met  together  on  any  lawful  oc- 
casion whatsoever,  a  sudden  proposal  should 
be  started,  .  .  .  or  to  do  any  other  act 
of  violence,  .  .  .  and  such  motion  be 
agreed  to  and  executed  accordingly,  the  per- 
sons concerned  cannot  but  be  rioters,  be- 
cause their  associating  themselves  together 
for  such  a  new  purpose  is  no  way  extenuated 
by  their  having  met  at  first  upon  another." 
1  Haw.  P.  C.  chap.  28,  div.  4,  §  3,  p.  314. 

Madisonville  v.  Bishop,  113  Ky.  106,  57 
L.R.A.  130,  67  8.  W.  269.  270,  is  a  case 
where  a  crowd  had  gathered  to  celebrate 
Christmas,  and  afterwards  united  in  de- 
stroying property  by  throwing  fireworks 
and  missiles  loaded  with  powerful  explo- 
sives, and  the  court,  in  holding  the  city  lia- 
ble under  a  Kentucky  statute,  remarked  that 
"the  purpose  of  the  assembly,  or  the  aim 
that  it  had  primarily  in  view,  is  not  mate- 
rial, if  it  was  in  fact  riotous  or  tumultuous, 
and  the  city  authorities  had  notice  of  it  and 
ability  to  prevent  the  damage  it  did."  p. 
109. 

In  Champaign  County  v.  Church,  62  Ohio 
St.  318,  48  L.R.A.  738,  78  Am.  St.  Rep.  718, 
67  N.  E.  50,  the  trial  court  instructed  the 
jury  to  the  effect  that,  if  an  assembly  of 
persons  who  inflicted  an  injury  came  to- 
gether without  an  unlawful  purpose,  and 
afterwards  united  in  acts  of  violence  and  in- 
jury, no  recovery  could  be  had  against  the 
municipality.  This  was  held  to  be  errone- 
ous, the  court  saying:  "It  is  an  ancient  doc- 
trine in  the  criminal  law,  as  old  ai  Hale's 
Pleas  of  the  Crown,  at  least,  that,  although 
the  assembly  was  lawful,  the  persons  as- 
sembled might  unite  in  unlawful  conduct, 
and  thus  become  rioters."    p.  348. 
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Custody  of  prisoners  within  jail  limits  is 
hardly  eonsiatent  with  a  lack  of  power  and 
ability  to  control  them,  but  the  fact  that 
thp  riotous  persons  were  confined  within 
prison  bounds  does  not  prevent  their  action 
from  being  that  of  a  mob  where  all  of  the 
other  elements  are  present.  The  city  is 
vested  with  the  power  and  charged  with  the 
duty  of  preventing  mob  violence  and  pre- 
serving the  peace  everywhere  within  its  cor- 
porate limits,  and  it  should  be  easier  to. 
discharge  tliat  duty  where  those  who  are  en- 
gaged in  the  riot  are  in  custody  and  could 
be  controlled  by  the  officers  without  much 
difficulty.  It  is  not  a  defense  to  an  action 
brought  under  this  statute  to  show  that  the 
city  was  unable  to  prevent  the  injury  (lola 
v.  Bimbaum,  71  Kan.  600,  81  Pac.  198,  6 
Ann.  Cas.  267 ) ,  and  certainly  it  cannot  hope 
to  escape  responsibility  where  it  appears 
that  the  city  could  easily  have  prevented 
the  injury.  It  is  not  relieved  from  liabil- 
ity because  its  officers  were  cognizant  of  the 
purpose  of  the  mob  before  action  was  talcen, 
nor  even  because  they  became  a  part  of  it. 
One  of  the  purposes  of  the  statute  was  to 
quiclcen  the  public  conscience  and  stimulate 
a  sentiment  in  favor  of  law  and  order  by 
making  each  citizen  and  taxpayer  responsi- 
ble for  a  proportionate  share  of  the  loss  re- 
sulting from  mob  violence,  and  thus  malcing 
each  a  champion  of  peace  and  good  order. 
In  Allegheny  County  v.  Gibson,  90  Pa.  397, 
35  Am.  fiep.  670,  the  law  making  the  mu- 
nicipality liable  for  mob  violence  was  lik- 
ened to  the  ancient  Knglish  law  which  made 
the  inhabitants  of  the  respective  hundreds 
responsible  for  robberies  committed  therein. 
It  was  said  that  "the  principle  upon  which 
this  legislation  rested  was  that  every  politi- 
cal subdivision  of  the  state  ^ould  be  re- 
sponsible for  the  public  peace  and  the 
preservation  of  private  property;  and  that 
this  end  could  be  best  subserved  by  making 
each  individual  member  of  the  community 
surety  for  the  good  behavior  of  his  neigh- 
bor and  for  that  of  each  stranger  tempora- 
rily aojuming  among  them."    p.  418. 

In  view  of  the  purpose  of  the  statute  and 
the  obligations  resting  upon  municipalities, 
it  must  be  held  that  neither  the  delinquen- 
cies of  the  officers  nor  their  misconduct  can 
absolve  the  city  from  the  obligation  to  pre- 
serve the  peace  and  to  prevent  mob  violence. 

There  are  some  criticisms  of  the  rulings 
of  the  court  on  instructions,  but  those  given 
appear  to  be  in  line  with  the  views  already 
expressed,  and  in  none  of  the  rulings  do  we 
find  any  error  nor  any  occasion  for  extended 
comment. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 

Petition  for  rehearing  denied. 
L.K.A.1915C. 


KENTtrOKT  OOimT  OF  APPEALS. 

JOHN  G.  WINN,  as  Committee  for  Lewia 
Anderson,  Appt., 

V. 

GEORGE  W.  ANDERSON,  Admr,,  etc,  of 
David   L.  Anderscu. 

SAME,  Appt., 

V. 

GEORGE  W.   ANDERSON,  aa  Committee 
for  Lewis  Anderson. 

(161  Ky.  18,  170  S.  W.  213.) 

Judgment  —  absence  of  Judge's  signa- 
ture —  correction. 

1.  The  failure  of  the  judge  before  whom  a 
person  was  found  to  be  an  idiot,  to  sign  the 
judgment  after  it  is  entered  in  the  proper 
book,  may  be  corrected  by  his  successor  in 
office,  to  whose  attention  the  omission  is 
called,  under  a  statute  providing  that  upon 
the  death  of  the  circuit  judge,  or  when 
from  any  cause  the  oflice  is  vacant,  or  when 
the  judge  is  absent,  his  successor,  no  mat- 
ter how  chosen,  may  sign  any  order  of  court 
left  unsigned  by  the  predecessor. 
Appeal  —  ruling  not  appealed  from  — 

root  of  cause. 

2.  The  question  of  the  validity  of  a  judg- 
ment upon  which  the  litigation  depends 
may  be  passed  upon  on  appeal,  although 
no  appeal  was  taken  from  the  ruling  of 
the  trial  judge  upon  the  attack  made  upon 
it. 

Judgment  —  collateral  attack  —  failure 
to  show  service  of  summons. 

3.  Failure  of  the  record  of  a  court  of 
general  jurisdiction  to  recite  a  service  of 
summons  on  one  adjudged  insane  does  not 
subject  the  judgment  to  collateral  attack. 
Incompetent  person  —  successive  Inqui- 
sitions ^  paupers. 

4.  A  statute  providing  for  a  new  inquisi- 
tion every  five  years,  before  any  order  may 
be  granted  by  the  court  for  the  maintenance 
of  an  idiot  out  of  his  own  estate  or  out  of 
the  state  treasury,  does  not  apply  alone  to 
pauper  idiots. 

Same  —  appointment  of  new  committee 
—  existing  incumbent. 

6.  There  is  no  jurisdiction  to  appoint  a 
new  committee  for  an  idiot  before  the  re- 
moval of  the  old  one,  under  statutes  author- 

JHote.  —  Right  of  €!om,mitt€e  of  lunatic 
or  ffiiardian  of  an  infant  to  appoint- 
ment as  administrator  or  executor. 

As  to  right  of  one  first  entitled  to  ad- 
ministration to  nominate  a  third  person, 
to  exclusion  of  those  next  entitled  thereto, 
see  note  to  Weaver  v.  Lamb,  22  L.R.A.  (N.S.) 
1161. 

Generally,  a  guardian  or  committee  is  con- 
sidered as  having  a  superior  interest  in  the 
welfare  of  the  person  whom  he  represents 
and  in  the  economical  administration  of  his 
estate.  For  this  reason,  when  a  person, 
because  of   infancy  or  other  disability,  is 
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izing  the  court  to  appoint,  suspend,  and 
remove  committees,  and  authorizing  removal 
when  the  committee  shall  move  out  of  the 
state,  become  incapable  of  discharging  his 
duties,  or  evidently  unsuited  therefor,  or 
when  he  fails  to  make  proper  settlement  of 
his  accounts. 

Executor  and  administrator  — ■  commit- 
tee of  Insane  distributee. 
6.  The  committee  of  a  lunatic,  sole  dis- 
tributee of  a  decedent's  estate,  is  entitled 
to  administer  upon  the  estate  in  right 
of  his  ward  in  preference  to  a  relative  of 
the  deceased  who  is  not  a  distributee,  un- 
der a  statute  providing  that,  after  a  sur- 
viving husband  or  wife,  administration  shall 
be  granted  to  such  others  as  are  next  en- 
titled to  distribution. 

(November  13,  1914.) 


APPEAL  by  John  6.  Winn,  as  committee 
for  an  incompetent  person,  from  a  judg- 
ment of  the  Circuit  Court  for  Montgomery 
County  refusing  to  appoint  him  as  adminis- 
trator of  the  estate  of  David  L.  Anderson, 
deceased.     Reversed. 

APPEAL  by  John  G.  Winn,  as  committee 
for  an  incompetent  person,  from  an  or- 
der of  the  Circuit  Court  for  Montgomery 
County  appointing  appellee  as  such  commit- 
tee.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  H.  Winn,  for  appellant: 

It  is  too  late  for  the  defendant  to  ques- 
tion the  plaintiff's  legal  capacity  to  sue 
when  once  the  case  has  gone  to  trial  upon 
the  merits. 

Johnson  v.  Johnson,  12  Bush,  485;  War- 


not  entitled  to  exercise  the  duties  of  an  ad- 
ministrator, but  would  be  otherwise  were  he 
competent,  it  is  generally  held,  even  in  the 
absence  of  a  statute  to  that  effect,  that 
his  guardian  or  committee  should  represent 
him,  and  in  so  doing  stands  upon  the  same 
plane  as  the  competent  person  would  were 
he  competent.     See  Winn  v.  Andebson. 

The  rule  at  common  law,  as  stated  in 
Kinnick  v.  Coy,  40  Ind.  App.  139,  81  N.  E. 
107,  is  that  the  trustee  or  guardian  of  an 
infant  or  non  compos  would  otherwise  be 
entitled  to  administer  upon  an  estate  is  en- 
titled to  administer  in  the  right  of  his  ward 
or  ceatiii  que  trust.  There  was  in  Indiana 
no  statute  expressly  declaring  that  a  guard- 
ian shall  be  entitled  to  administer  upon  the 
estate  of  a  decedent  in  the  right  of  his  ward. 
The  question  in  Kinnick  v.  Coy,  supra,  was 
whether  the  guardian  of  the  infant  son  of 
an  intestate's  deceased  daughter  was  en- 
titled to  the  administration  of  the  estate  as 
between  himself  and  those  having  no  inter- 
est in  the  property  to  be  administered.  The 
court,  in  deciding  this  question  in  favor  of 
the  guardian,  held  that,  as  between  himself 
and  those  who  were  not  heirs  or  creditors 
of  the  estate,  and  who  represented  no  one 
who  had  an  interest  in  the  estate,  he  was 
entitled  to  a  preference  in  the  riglit  of  his 
ward,  and  that  he  was  entitled  to  the  pref- 
erence as  a  matter  of  right,  and,  such  being 
the  case,  the  court  would  have  no  power  or 
authority  to  set  aside  his  appointment  be- 
cause he  was  a  nonresident  of  the  county. 
The  court  laid  down  the  rule  that  the  guard- 
ian of  an  infant  who,  if  of  age,  would  l>e  en- 
titled to  administer,  was  in  right  of  his 
ward  entitled  to  letters  of  administration 
in  preference  to  strangers;  and  that  he 
stood,  so  far  as  the  question  of  his  right  to 
administer  upon  the  estate  was  concerned, 
in  the  shoes  of  his  ward,  and  to  that  ex- 
tent represented  his  ward. 

In  Woodruff  v.  Snoovcr,  —  N.  J.  — ,  45 
Atl.  980,  guardians  of  an  intestate's  in- 
fant children  were  preferred  to  others  who 
were  liin,  but  not  next  of  kin,  of  intestate, 
since  they  would  have  as  such  guardians 
a  superior  interest  in  the  economical  admin- 
istration of  the  estate. 
L.R.A.1915C. 


So,  for  the  same  reason,  in  Mowry  v. 
Latham,  17  R.  I.  480,  23  Atl.  13,  the  com- 
mittee of  an  incompetent  person  was  pre- 
ferred to  one  who,  but  for  the  incompetent, 
would  have  been  next  of  kin  and  entitled 
to  administer;  and  a  fortiori  in  preference 
to  a  stranger  nominated  by  such  person. 

So,  it  is  held  in  Boyd  v.  Cloud,  5  Penn. 
(Del.)  479,  62  Atl.  294,  that  where  a  luna- 
tic is  entitled  to  a  residuary  estate,  and 
therefore  under  the  statute  would  be  en- 
titled to  administer  if  competent,  his  trus- 
tee is  entitled  to  letters  of  administra- 
tion the  same  as  the  insane  person  would 
be  if  competent. 

Where  one  died  intestate  without  child 
or  parents,  leaving  a  widow  and  several  next 
of  kin,  and  it  was  discretionary  with  the 
court  to  grant  letters  of  administration 
to  the  committee  of  the  widow,  who  was  a 
lunatic,  or  to  tlie  next  of  kin,  the  court 
in  Alford  v.  Alford,  3  Jur.  N.  S.  990,  held 
that  the  committee  was  entitled  to  ap- 
pointment in  preference  to  the  next  of 
kin,  as  the  widow  would  have  been  if  com- 
petent, unless  good  cause  was  shown  by  the 
next  of  kin. 

The  guardian  of  an  infant,  sole  next  of 
kin  of  an  intestate,  was,  in  John  v.  Brad- 
bury, L.  R.  1  Prob.  &  Div.  245,  15  L.  T.  X.  S. 
414,  36  L.  J.  Prob.  N.  S.  33,  16  Week.  Rep 
285,  held  entitled  to  letters  of  administra- 
tion in  preference  to  creditors  of  the  de- 
ceased, there  being  nothing  to  show  that  the 
guardian  was  not  perfectly  fitted  to  have  the 
administration. 

As   between   guardian   of  different  distrib- 
utees. 

According  to  Langan  v.  Bowman,  12 
Smedes  &  M.  715,  the  party  entitled  to 
the  estate  is  entitled  to  the  administration, 
and  when  there  are  several  distributees,  the 
one  entitled  to  the  largest  share  in  the  es- 
tate is  entitled  to  the  administration.  The 
same  rule  prevails  where  the  parties  claim 
the  right  to  administer  in  a  representative 
capacity.  Thus,  in  the  above  case,  where 
children  were  the  distributees,  the  guardian 
of  all  the  children  of  one  of  the  brothers  of 
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field  V.  Gardner,  79  Ky.  583;  Gillen  t.  Illi- 
nois C.  R.  Co.  137  Ky.  375,  125  S.  W.  1047; 
Louisville  &  N.  R.  Co.  t.  Herndon,  126  Ky. 
589,  104  S.  W.  732. 

A  judgment  of  a  court  can  be  signed  by 
any  other  qualified  judge  as  well  as  by  the 
judge  who  renders  it.  Proof  that  a  judg- 
ment is  not  signed  "by  the  then  presiding 
judge"  is  not  proof  that  it  has  not  been  duly 
signed. 

BweU  T.  Jackson,  129  Ky.  214,  110  S.  W. 
860. 

Section  3896,  Kentucky  Statutes,  deter- 
mining the  priorities  in  the  right  of  ad- 
ministration, does  not  embrace  relatives  by 
blood  without  distributable  right.  The  stat- 
ute includes  only  those  who  have  a  right  in 
the  distribution  of  the  decedent's  estate. 


Hilton  V.  Hilton,  33  Ky.  L.  Rep.  276,  109 
S.  W.  905;  Re  Weaver,  140  Iowa,  615,  22 
L.R.A.(N.S.)  1161,  119  N.  W.  69,  17  Ann. 
Cas.  947. 

The  committee  of  an  idiot,  sole  distributee 
of  his  deceased  father's  estate,  is  entitled  to 
administer  for  the  idiot,  by  right  of  hia  com- 
mittee relationship,  upon  the  deceased 
father's  estate. 

Kinnick  v.  Coy,  40  Ind.  App.  139,  81  N. 
E.  107 ;  Mowry  v.  Latham,  17  R.  I.  480,  23 
Atl.  13;  20  R.  I.  786,  40  Atl.  236;  Woodruff 
V.  Snoover,  —  N.  J.  — ,  45  Atl.  980;  Boyd 
V.  Cloud,  6  Penn.  (Del.)  478,  62  Atl.  294; 
Re  McLaughlin,  103  Cal.  429,  37  Pac.  410; 
Clough  V.  Borello,  5  Cal.  L'nrep.  657,  48 
Pac.  330;  Re  Turner,  143  Cal.  438,  77  Pac. 
144;  Re  Stewart,  18  Mont.  596,  40  Pac.  806; 


decedent  was  held  entitled  to  the  administra- 
tion as  against  a  husband  and  wife,  guard- 
ians of  only  three  out  of  five  children  of 
another  brother,  the  former  guardian  re- 
presenting the  larger  interest.  The  court 
said:  "The  fact  that  Ltuigan  [husband] 
was  a  relation  of  the  decedent  makes  no 
difference,  because  the  relationship  was  so 
remote  that  it  gave  him  no  interest  in  the 
distribution.  A  party  is  entitled  to  prefer- 
ence in  the  grant  of  administration  only  in 
proportion  to  his  interest  in  the  distribu- 
tion. Neither  does  the  circumstance  that 
they  are  creditors  add  any  strength  to 
their  claim.  According  to  some  authorities, 
it  is  rather  adverse  to  than  in  favor  of 
their  pretension.    1  Lomax,  Exrs.  139." 

Under  statute. 

Usually  the  right  of  a  guardian  or  com- 
mittee to  represent  an  incompetent  person 
as  administrator  is  statutory. 

Thus,  a  California  statute  provides  that 
"if  anjr  person  entitled  to  administration 
is  a  minor  or  an  incompetent  person,  letters 
must  be  granted  to  his  or  her  guardian,  or 
any  other  person  entitled  to  letters  of  ad- 
ministration, in  the  discretion  of  the  court." 
So,  in  Clough  v.  Borello,  5  CaL  Unrep.  657, 
48  Pac.  330,  guardians  of  minor  children 
and  heirs  of  an  intestate  father  were  held 
entitled  to  administration  in  preference  to 
the  public  administrator.  The  court  said 
in  this  case:  "It  is  not  contended  on  the 
part  of  appellant  [public  administrator] 
that  said  guardians  were  not  entitled  to  ad- 
ministration if  said  children  were  legitimate, 
and,  as  appellant  alleged  their  legitimacy 
by  alleging  that  they  were  the  children 
and  'heirs  at  law  of  the  deceased,'  the  appeal 
is  frivolous." 

So,  where  intestate's  brother  of  the  half 
blood  had  been  appointed  administrator  de 
bonis  non  of  the  estate  with  the  consult 
of  a  brother  of  the  whole  blood,  the  widow 
having  died,  the  guardian  of  intestate's 
only  surviving  minor  child  was,  in  Wooten's 
Estate,  66  Cal  322,  held  entitled,  under  the 
statute  above  set  out,  to  have  letters  re- 
voked and  berself  appointed  administratrix. 
L.R.A.1915C. 


In  1893  the  statute  providing  for  the  ap- 
pointment of  a  guardian  as  t^ministrator 
was  amended  by  inserting  the  words,  "or 
an  incompetent  person,"  the  statute  as 
amended  reading  as  follows:  "If  any 
person  entitled  to  administration  is  a  minor 
or  an  incompetent  person,  letters  must  be 
granted  to  hia  or  her  guardian,  or  any  other 
person  entitled  to  letters  of  administration, 
in  the  discretion  of  the  court."  The  guard- 
ian of  an  intestate's  incompetent  son,  sole 
heir  at  law,  was,  in  Re  McLaughlin,  103 
Cal.  429,  37  Pac.  410,  held  entitled  to  admin- 
istration in  preference  to  the  public  ad- 
ministrator, as  against  the  latter's  conten- 
tion that  the  amendment  above  mentioned 
was  not  retroactive,  and  was  not  applicable, 
because  the  right  of  the  public  administrator 
had  accrued  and  was  vested  at  the  date  of 
the  death  of  deceased,  and  no  subsequent 
act  of  the  legislature  could  serve  to  devest 
the  public  administrator  of  his  right  to 
letters  of  administration,  and  to  invest  the 
petitioning  guardian  with  that  right.  The 
court  stated  that  this  claim  was  not  sup- 
ported by  authorities  or  reason.  A  public 
administrator  does  not,  by  virtue  of  his 
office  or  by  filing  a  petition  for  letters  of 
administration  upon  decedent's  estate,  ac- 
quire any  interest  in  the  estate  or  in  the 
commission  to  be  earned  by  administering 
upon  it.  His  status  at  the  time  of  the 
grant  of  administration  determined  his  com- 
petency. 

A  New  York  statute  provides  that  where 
any  person  who  would  otherwise  be  entitled 
to  letters  of  administration  as  next  of  kin, 
or  to  letters  of  administration  with  the 
will  annexed,  as  residuary  or  specific  legatee, 
shall  be  a  minor,  such  letters  shall  be  grant- 
ed to  his  guardian,  being  in  all  respects 
competent,  in  preference  to  creditors  or  other 
persons.  Consequently,  it  was  held  in  Re 
Tyler,  6  Dem.  48,  19  N.  Y.  S.  R.  897,  that 
the  guardian  of  an  infant,  sole  residuary  leg- 
atee, was  entitled  to  letters  of  administra- 
tion with  the  will  annexed,  the  executors 
named  in  the  will  having  died. 

Where  minor  legatees  under  their  grand- 
father's will  would,  but  for  their  minority, 
have  been  entitled  under  the  statute  to  let- 
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Myers  t.  Carni,  95  Ga.  383,  22  S.  E.  611; 
Mattox  v.  Embry,  131  Ga.  283,  62  8.  E.  202; 
Williams,  Exrs.  6th  Am.  ed.  ••  418,  482, 
518. 

On  collateral  attack  it  will  be  conclusive- 
ly presumed  that  a  judgment  of  a  court  of 
general  jurisdiction  is  supported  by  proper 
process,  unless  the  record  affirmatively 
shows  the  want  of  such  process. 

McXew  V.  Martin,  22  Ky.  L.  Rep.  1275, 
60  S.  W.  412;  Jones  t.  Edwards,  78  Ky.  6; 
Maysville  &  B.  S.  R.  Co.  v.  Ball,  108  Ky. 
241,  56  S.  W.  188;  Miller  t.  Farmers'  Bank, 
25  Ky.  L.  Rep.  373,  75  S.  W.  218;  Northing- 
ton  V.  Reed,  25  Ky.  L.  Rep.  354,  75  S.  W. 
206;  Segal  v.  Reisert,  128  Ky.  117,  107  S. 
W.  747;  Dennis  v.  Alves,  132  Ky.  346,  113 
S.  W.  483;   Bamberger  v.  Green,  146  Ky. 


258,  142  S.  W.  384;  Freeman,  Judgm.  S  132; 
Crown  Real  Estate  Co.  v.  Rogers,  132  Ky. 
790,  136  Am.  St.  Rep.  202,  117  S.  W.  275; 
1  Black,  Judgm.  §  271;  Ferguson  v.  Craw- 
ford, 70  N.  y.  263,  26  Am.  Rep.  689. 

To  constitute  a  direct  attack  upon  a  judg- 
ment, it  is  necessary  that  the  proceeding  be 
instituted  for  that  very  purpose;  but  if  the 
action  has  an  independent  purpose,  even 
though  it  is  necessary  to  its  success  that 
a  judgment  be  overturned,  it  is  a  collateral 
proceeding  as  to  such  judgment. 

1  Blacky  Judgm.  §  262;  Jones  v.  Blun, 
145  N.  Y.  333,  39  N.  E.  954;  23  Cyc.  1063; 
Alford  V.  Guffy,  —  Ky.  — ,  115  S.  W.  216; 
Dennis  v.  Alves,  132  Ky.  345,  113  S.  W.  483, 
on  rehearing  in  117  S.  W.  287;  Bamberger 
T.    Green,    146  Ky.   258,    142    S.    W.    384; 


ters  of  administration  with  the  will  annexed, 
it  was  held  in  Blanck  v.  Morrison,  4  Dem. 
297,  that  the  surrogate  was  required  to 
appoint  the  mother  administratrix,  under  a 
statute  providing  that  "if  any  person  who 
would  otherwise  be  entitled  to  letters  of 
administration  with  Oie  will  annexed,  as 
residuary  or  specific  legatee,  shall  be  a  mi- 
nor, such  letters  shall  be  granted  to  his 
guardian,  being  in  all  respects  competent,  in 
preference  to  creditors  or  other  persons." 
"The  testator's  widow,"  said  the  court,  "has 
herself  renounced  any  claim  to  letters,  but 
she  opposes  [the]  application  upon 

grounds  which  would  strongly  appeal  to 
my  discretion  if  I  were  at  liberty  to  exer 
cise  it.  It  has  been  repeatedly  held,  how- 
ever, by  our  courts,  that  letters  of  adminis- 
tration must  be  granted  to  an  applicant 
who  is  preferentially  entitled  under  the 
statute,  luless  he  is  disqualified  for  some 
cause  that  the  statute  specifies." 

In  Re  Milhau,  28  Misc.  366,  59  N.  Y. 
Supp.  910,  however,  where  a  trust  company 
applied  for  letters  of  administration  with 
the  will  annexed,  first,  by  reason  of  its  be- 
ing the  guardian  of  the  sole  residuary  lega- 
tee and  only  next  of  kin  of  decedent,  and 
secondly,  by  virtue  of  the  provision  of  Laws 
1873,  chap.  781,  the  surrogate  disposed 
of  the  first  contention  by  stating  that,  as  the 
law  then  stood  (evidently  referring  to  Code 
of  Civil  Procedure,  §  2643,  subdiv.  1,  pro- 
viding for  issuance  of  letters  of  administra- 
tion with  the  will  annexed  to  one  or  more  of 
the  residuary  legatees,  and  declaring  that 
if  one  of  such  legatees  who  would  otherwise 
be  entitled  is  a  minor,  administration  shall 
be  granted  to  his  guardian,  if  competent; 
and  further  providing  that  "a  corporation 
which  is  a  residuary  legatee  shall  be  quali- 
fied to  act  as  such  administrator,  although 
not  specifically  authorized  by  its  charter 
or  any  provision  of  law"),  the  trust  com- 
pany in  its  character  of  guardian  was  in- 
capable of  claiming  or  receiving  letters  of 
administration  with  the  will  annexed  (cit- 
ing Re  Davis,  Surr.  Dee.  1896,  p.  589).  The 
second  contention  was  disposed  of  by  declar- 
ing that  the  effect  of  the  act  of  1873  is  to 
substitute  the  trust  company  for  the  next 
L.R.A.1915C. 


of  kin,  and  to  treat  it  as  if  it  were  in  the 
same  order  of  priority  in  which  the  next  of 
kin  are  included,  and  that  according  to 
that  order  the  next  of  kin  are  postponed 
to  the  general  legatee,  who  is  also  claiming 
letters  in  this  case. 

But  in  Re  Lasak,  30  N.  Y.  S.  R.  356,  8 
N.  Y.  Supp.  740,  an  order  appointing  as 
administrator  with  the  will  annexed  a  trust 
company  which  had  been  appointed  guardian 
of  a  residuary  legatee  was  upheld  without 
any  suggestion  that  in  its  capacity  as  guard- 
ian it  was  incapsU>le  of  receiving  letters. 

In  Speckles  v.  Public  Administrator,  1 
Dem.  475,  Surrogate  Bergen  held  that  the 
public  administrator  was  entitled  to  admin- 
istration upon  the  estate  of  an  intestate 
as  against  the  general  guardian  of  a  minor 
next  of  kin,  on  the  ground  that  the  general 
act  with  respect  to  administration  in  case 
of  intestacy,  providing  that  "if  any  of  the 
persons  so  entitled  be  minors,  administra- 
tion shall  be  granted  to  their  guardians," 
was  superseded,  so  far  as  it  was  in  con- 
flict, by  the  special  act  providing  that  the 
public  administrator  shall  have  prior  right 
and  authority  to  administer  where  there 
shall  be  no  widow,  husband,-  or  next  of  kin 
entitled  to  have  distributive  share  in  the  es- 
tate of  an  intestate,  resident  in  the  state, 
"entitled,  competent,  or  willing  to  take  out 
letters  of  administration  on  such  estate." 
It  will  be  noticed,  observed  the  court,  by 
reference  to  the  act  appointing  the  public 
administrator  and  the  amendments  thereto, 
that  it  gives  the  prior  right  to  the  public 
administrator,  if  none  of  the  next  of  kin 
entitled,  competent,  or  willing  to  take  out 
letters,  etc.,  avail  themselves  of  their  rights. 
It  certainly  cannot  be  said  that  the  guardian 
of  minors  comes  within  the  meaning  of  next 
of  kin.  In  the  case  at  bar,  Mary  E.  Speck- 
les (guardian)  is  not  of  the  next  of  kin, 
and  is  not  entitled  to  a  distributive  share 
in  the  estate  of  the  decedent;  the  infants 
whom  she  represents  are  of  next  of  kin, 
but  are  not  competent  by  reason  of  their 
minority. 

But  in  Re  Hudson,  37  Misc.  539,  75  N.  Y. 
Supp.  1053,  Surrogate  Church  refused  to  fol- 
low the  ruling  of  the  Speckles  Case^  supra. 
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Crown  Beat  Estate  Co.  v.  Rogers,  132  Ky. 
790,  136  Am.  St.  Rep.  202,  117  S.  W.  275. 

A  court's  power  to  appoint,  suspend,  and 
remove  the  committee  of  an  idiot  is  the 
same  as  that  over  a  guardian  of  an  infant. 
And  when  once  an  appointment  is  made,  the 
court  is  without  power  to  disseise  such  com- 
mittee save  for  cause  and  on  notice.  With- 
out the  resignation  or  removal  of  such  com- 
mittee, the  appointment  of  one  in  his  stead 
is-  void. 

Ky.  Stat.  §  2149;  Leavel  v.  Bettis,  3  Bush, 
74;  Cotton  V.  Wolf,  14  Bush,  238;  Estridge 
▼.  Estridge,  25  Ky.  L.  Rep.  1076,  76  S.  W. 
1101;  I>unlap  v.  Kennedy,  10  Bush,  539; 
Gill  V.  Riley,  28  Ky.  L.  Rep.  639,  90  S.  W. 
2;  Phillips  v.  Williams,  118  £y.  767,  82  8. 


W.  379;  Fraier  v.  Frazer,  26  Ky.  lu  Rep. 
882,  76  S.  W.  546. 

Mr.  J.  A.  Judy,  for  appellee: 

It  is  essential  to  the  validity  of  a  judg- 
ment that  it  shall  be  entered  upon  the  order 
book  and  shall  be  signed  by  the  presiding 
judge. 

Raymond  v.  Smith,  1  Met.  (Ky.)  65,  71 
Am.  Dec.  458;  Fristoe  v.  Gillen,  26  Ky.  L. 
Rep.  149,  80  S.  W.  824;  Ewell  v.  Jackson, 
129  Ky.  214,  110  S.  W.  860. 

A  purported  judgment  will  not  be  signed 
nuno  pro  tunc  thirteen  years  after  its  al- 
leged rendition,  unless  every  fact  essential 
to  establish  jurisdiction  appears  of  record. 

Graham  v.  Lynn,  4  B.  Mon.  17,  39  Am. 
Dec.  493. 

Before  a  person  can  be  adjudged  to  be  of 


deeming  it  wrong,  and  held  the  general 
guardian  of  the  incompetent  minor  80i\  of 
a  decedent  entitled  to  letters  in  preference 
to  the  public  administrator.  This  court,  in 
construing  connectedly  the  language  of  the 
statutes  referred  to  in  the  Speckles  Case, 
stated  that  all  the  statute  relating  to  the 
public  administrator  meant  to  do  was  to 
give  the  public  administrator  a  priority 
over  creditors  and  other  persons,  and  that 
there  was  no  intention  to  differentiate  be- 
tween a  person  who  was  entitled  to  adminis- 
ter himself  and  one  who  could  do  so  only 
through  his  guardian. 

A  South  Carolina  statute  regulating  the 
appbintment  of  administrators  provides  that 
"if  there  be  no  husband  or  wife  of  the  de- 
ceased, or  if  they  do  not  apply,  then  to  the 
child  or  children,  or  their  legal  representa- 
tives." Consequently,  where  the  widow  and 
minor  children  were  the  sole  heirs  and  dis- 
tributees of  the  estate  of  an  intestate,  and 
the  sole  beneficiaries,  and  the  widow  did  not 
apply  for  letters,  but  requested  that  the 
children's  guardian  be  appointed,  it  was 
held  in  Re  Frierson,  96  S.  C.  34,  79  S.  E. 
791,  that  the  guardian,  as  legal  representa- 
tive of  the  children,  was  entitled  to  letters 
of  administration  in  preference  to  brothers 
of  the  deceased,  who  belonged  to  a  class 
designated  in  the  statute  as  inferior  to 
the  class  to  which  the  children  or  their 
legal  representative  belonged. 

Where  the  sole  next  of  kin  of  a  deceased 
intestate  was  a  person  not  lawfully  de- 
tained as  a  lunatic,  and  not  found  a  lunatic 
by  inquisition,  but,  through  mental  in- 
flVmity  arising  from  age,  incapable  of  man- 
agingher  affairs  within  the  meaning  of  the 
lunacv  act,  the  court  in  Leese's  Goods, 
L.  R.[]894]  P.  160,  70  li.  T.  N.  8.  810,  63  L. 
J.  Prob.  N.  S.  124,  made  a  general  grant  of 
administration  under  the  probate  act  to  the 
person  appointed  to  act  with  the  powers  of 
a  committee. 

The  following  Louisiana  cases  turn  on 
<]ue8tions  not  within  the  scope  of  this  note, 
but  the  cases  indirectly  show  that  a  tutor 
may  be  appointed  administrator,  and  that 
when  the  beneficiary  heirs  are  minors  he  is 
entitled  by  preference  to  the  appointment. 
L.R.A.1916C. 


McKinney's  Succession,  4  La.  Ann.  25;  Er- 
win  v.  Orillion,  6  La.  205 ;  Jacobs  v. 
Tricou,  17  La.  104;  Vincent  v.  D'Aubigne, 
19  La.  Ann.  528;  Self  v.  Morris,  7  Kob. 
(La.)  24;  Hall  v.  Parks,  9  Rob.  (La.)  138; 
Arthur  v.  Cochran,  12  Rob.  (La.)   41. 

And  where  two  tutors  of  different  bene- 
ficiary heirs  apply,  the  judge  is  vested  with 
a  large  discretion  in  deciding  between  them, 
and  unless  manifestly  wrong  his  conclusion 
will  not  be  disturbed.  Boudreaux's  Suc- 
cession, 42  La.  Ann.  296,  7  So.  453. 

In  Sutton's  Succession,  20  La.  Ann.  160,  a 
person  died  leaving  a  widow  with  one  minor 
child,  issue  of  the  marriage,  and  one  minor 
child  issue  of  a  former  marriage.  The  ma- 
ternal grandfather  of  the  minor  of  the  first 
marriage  applied  for  the  administration  of 
the  estate,  alleging  that  he  was  a  creditor 
of  said  minor.  The  surviving  widow  opposed 
his  appointment  on  the  ground  that  he  was 
not  a  creditor,  that  there  were  no  debts 
against  the  estate,  that  she  was  qualified 
as  the  natural  tutrix  of  her  minor  child,  and 
as  such  had  the  right  to  administer  the  es- 
tate. It  was  held  that,  there  being  no  evi- 
dence in  the  record  showing  that  the  mater- 
nal grandfather  was  a  creditor  of  the  estate, 
he  could  not  be  appointed  administrator, 
and  the  widow  having  qualified  as  nat- 
ural tutrix  to  her  minor  child,  and  the 
grandfather  having  failed  to  qualify  as  nat- 
ural tutor  to  his  grandson,  the  widow  had 
shown  the  best  right  to  the  administration. 

— where  there  are  adults  in  the  same  class 
as  the  minor. 

Under  a  statute  providing  that  "if  any 
person  entitled  to  administration  is  a  minor, 
letters  must  be  granted  to  his  or  her  guard- 
ian, or  any  other  person  entitled  to  letters  of 
administration,  in  the  discretion  of  the 
court;"  that  when  there  are  several  persons 
equally  entitled,  "the  court  may  grant  let- 
ters to  one  or  more  of  them;"  and  that  "no 
person  under  age  of  majority  is  competent 
or  entitled  to  serve  as  administrator  or  ad- 
ministratrix,"— ^it  was  held  in  Re  Turner, 
143  Cal.  438,  77  Pac.  144,  that  a  guardian 
of  a  minor  is  placed  upon  the  same  plane 
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unsound  mind,  it  is  absolutely  necessary 
that  he  should  be  either  present  in  court 
or  have  been  served  with  process. 

McAfee  v.  Com.  3  B.  Mon.  305;  Stewart 
V.  Taylor,  111  Ky.  247,  63  S.  W.  783;  Tay- 
lor V.  Moore,  112  Ky.  330,  66  S.  W.  612; 
Porter  v.  Eastern  Kentucky  Asylum,  121 
Ky.  816,  90  S.  W.  263. 

A  committee  regularly  appointed  has  no 
right  under  the  Kentucky  statutes  to  quali- 
fy as  personal  representative  when  the  in- 
competent would  have  otherwise  had  such 
right. 

Ky.  Stat.  S  3896. 

Messrs.  Hazelrlgg:  &  Hazelrigg  and 
Ijewls  Apperson,  also  for  appellee: 

The  application  for  the  nunc  pro  tunc 
signing  was  not  made  in  a  reasonable  time, 
and  especially  so  as  the  statutory  right  of 
appellee  to  qualify  as  administrator  of  bis 
brother  was  exercised  by  him,  and  that  right 
secured  by  a  judgment,  prior  to  any  motion 
to  have  the  old  memorandum  judgment 
signed. 

17  Enc.  PI.  &  Pr.  933;  McCormick  v. 
Wheeler,  36  111.  114,  85  Am.  Dec.  388; 
Church  V.  English,  81  111.  442. 

Winn  had  "neither  a  legal  nor  a  bene- 
ficial interest  in  the  controversy,  either  in 
his  own  right  or  as  the  representative  of 
another." 

Louisville  &  N.  R.  Co.  v.  Brantley,  96 
Ky.  297,  49  Am.  St.  Rep.  291,  28  S.  W.  477. 

Each  day's  proceedings  are  not  required 
to  be  read  and  signed. 

Fish  v.  Genett,  22  Ky.  L.  Rep.  179,  66  S. 
W.  813;  Com.  use  of  Clay  County  v.  How- 
ard, 99  Ky.  542,  36  S.  W.  556. 


MUler,  J.,  delivered  the  opinion  of  the 
court: 

As  these  two  appeals  present,  in  a  meas- 
ure, the  same  state  of  facts,  and  have  been 
heard  together,  they  will  be  disposed  of  in 
one  opinion. 

In  1901,  Lewis  Anderson,  the  twenty-six- 
year-old  son  of  David  L.  Anderson,  was  ad- 
judged to  be  an  idiot  by  the  Montgomery 
circuit  court,  and  with  the  consent  of  David 
L.  Anderson,  John  G.  Winn  was  appointed 
and  qualified  as  the  committee  of  Lewis  An- 
derson.    The  necessity  for  the  inquest  and 
the  appointment  of  the  committee  arose  out 
of  the  fact  that  Lewis  Anderson,  at  that 
time,  received  about  $1,600  in  the  distribu- 
tion of  his  mother's  estate,  in  the  case  of 
McCue  V.  Gibson.     Lewis  continued,  how- 
ever, to  live  with  his  father,  David  L.  An- 
derson, who  was  a  farmer  with  a  handsome 
estate.    On  August  16,  1913,  David  L.  An- 
derson,  the   father,   died   intestate,   leaving 
Lewis,  the  idiot  son,  as  his  only  child  and 
'  heir  at  law,  his  wife    having    died    many 
years    before.      Lewis    inherited    from    his 
father  a  farm  of  450  acres  of  land,  worth 
about  $50,000,  and  about  $25,000  in  money, 
I  the  estate  thus  aggregating  about  $76,000. 
'  The  September  term,  1913,  of  the  Montgom- 
I  ery  circuit  court,  was  held  by  Judge  A.  J. 
]  Kirk,  as  special  judge,  the  regular  judge, 
I  Hon.  Allie  W.  Young,  being  absent,  or  un- 
[  able  to  hold  court.     On  August  18,   1913, 
,  George  W.  Anderson,    the    half-brother  of 
David  L.  Anderson,  deceased,  appeared  in 
the  Montgomery  county  court  and  asked  to 
be   appointed   administrator    of   the   estate 
of   his   half-brother,    David    L.    Anderson. 
John  G.   Winn,  who,  as  above  stated,   had 
been  appointed  committee  of  Lewis  Ander- 


of  equality  as  adults  of  the  class  to  which 
the  minor  belongs,  and  that  therefore  the 
court  may  in  its  discretion  grant  letters 
of  administration  to  the  guardian  of  a  minor 
brother,  although  there  are  other  adult 
brothers  in  the  same  class.  Two  of  the 
judges  dissented,  holding  that  the  more  rea- 
sonable meaning  of  the  statute  was  that 
where  there  is  but  one  person  of  the  class 
entitled,  and  that  person  is  a  minor,  the 
court  has  the  discretion  to  appoint  his 
guardian  or  any  other  person  entitled; 
but  where  there  are  two  or  more  in  that 
class  and  one  is  a  minor,  the  court  has  no 
discretion,  but  must  appoint  one  of  the  class 
who  is  of  the  age  of  majority,  otherwise 
competent. 

Where  the  issuing  of  letters  of  adminis- 
tration was  opposed  on  the  ground  that 
persons  having  a  prior  right  to  administer 
were  not  cited,  the  court  in  Wickwire  v. 
Chapman,  15  Barb.  302,  in  denying  this 
contention,  and  holding  that  an  intestate's 
male  relatives  under  the  age  of  twenty-one 
years  residing  out  of  the  state  have  not  a 
prior  right  to  letters  of  administration  over 
L.R.A.im.5C. 


adult  females  of  the  same  degree  of  kindred 
residing  within  the  state,  construed  a  stat- 
ute (2  Rev.  Stat.  74,  §  27)  providing  that 
if  any  of  the  persons  entitled  are  minors, 
administration  shall  be  granted  to  their 
guardians;  but  if  none  of  the  relatives  en- 
titled, or  the  guardians  of  such  as  are  mi- 
nors, will  accept,  creditors  may  apply  and  be 
appointed;  and  if  no  creditors  apply,  then 
any  other  person  or  persons  may  be  appoint- 
ed who  are  legally  competent.  Section  32 
excludes  persons  under  the  age  of  twenty-one 
years  from  the  right  to  letters  absolutely. 
But  §  33  provides  that  if  one  of  the  persons 
who  would  be  otherwise  entitled  shall  be 
a  minor,  such  letters  shall  be  granted  to  his 
guardian,  being  in  all  respects  competent, 
in  preference  to  creditors  or  other  persons. 
The  result  of  these  various  provisions,  ob- 
served the  court,  is  to  give  the  guardians 
of  infants  a  prior  right  over  creditors  of 
the  estate  and  other  persons  having  no  right 
to  share  in  the  estate,  and  not  over  any  of 
the  relatives  mentioned  in  §  27,  whatever 
may  be  the  sex  or  degree  of  kindred  of  the 
minor.  J.  D.  0. 
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8011  in  1901,  claimed  the  right,  hy  virtue  of 
his  appointment  as  the  committee  of  Lewis 
Anderson,  to  qualify  as  administrator  of  the 
estate  of  David  L.  Anderson,  deceased,  and 
moved  the  county  court  to  so  appoint  him. 
Winn  filed  with  his  said  motion  a  copy  of 
the  order  of  1901  appointing  him  commit- 
tee of  Lewis  Anderson;  and,  softer  hearing 
the  argument  of  counsel  upon  the  motions, 
the  jndge  of  the  county  court  overruled 
Winn's  motion  for  appointment,  and  sus- 
tained Anderson's  motion,  whereupon  said 
George  W.  Anderson  duly  qualified  as  ad- 
ministrator of  his  half-brother.  Winn  ap- 
pealed to  the  circuit  court,  where  the  ques- 
tion was  again  tried.  Objection  was  there 
made  that  the  judgment  entered  in  the  origi- 
nal inquest  of  1901,  which  found  Lewis  An- 
derson was  an  idiot,  was  invalid  because 
the  record  of  the  inquest  failed  to  show  that 
process  had  been  served  upon  Lewis  Ander- 
son, or  that  he  was  present  in  court.  The 
circuit  judge  overruled  this  objection,  and 
held  the  inquest  of  1901  valid,  in  so  far 
as  the  proceeding  was  concerned.  It  de- 
veloped, however,  upon  the  trial,  that  the 
judgment  of  1901,  finding  Lewis  Anderson 
to  be  an  idiot,  had  been  entered  in  a  sepa- 
rate book  called  the  "Mental  Inquest  Book," 
which  contained  a  printed  form  of  judgment, 
with  blanks  which,  when  filled  in,  would 
give  the  history  of  the  idiot,  as  required  by 
§  2158  of  the  Kentucky  Statutes,  and  that 
said  judgment  had  never  been  signed  by 
Judge  Cooper,  the  presiding  judge  of  the 
court  in  1901,  or  by  any  subsequent  circuit 
judge.  It  had,  however,  been  signed  by  the 
clerk  of  the  court;  and  the  orders  of  that 
date,  and  of  a  subsequent  date  approving 
Winn's  bond  as  committee,  which  he  filed 
in  the  case  of  McCue  v.  Gibson,  had  been 
entered  upon  the  regular  order  book  of  the 
court  and  signed  by  Judge  Cooper. 

The  further  proceedings  are  shown  by  the 
judgment  of  the  circuit  court  judge,  which, 
in  part,  reads  as  follows:  "Oliereupon  the 
cause  came  oq  to  be  heard  upon  its  merits, 
whereupon  the  presiding  judge  sinnounced 
from  the  bench  his  judgment  that  the  ap- 
peal should  be  sustained,  that  George  W. 
Anderson  had  no  right  to  qualify  as  the  ad- 
ministrator of  David  L.  Anderson,  and  that 
John  G.  Winn,  the  committee  of  Lewis  An- 
derson, had  the  right  to  so  qualify,  and  that 
such  was  the  judgment  of  the  court.  There- 
upon came  the  said  George  W.  Anderson 
before  Ihe  entering  of  the  said  judgment, 
and  entered  his  motion  of  record  herein  to 
dismiss  the  appeal,  because  the  judgment 
appointing  the  said  Winn  as  committee  for 
the  said  Lewis  Anderson  was  never  signed 
by  the  then  presiding  judge  of  the  Mont- 
gomery circuit  court,  to  which  motion  the 
appellant  objected,  because  the  court  had 
L.R.A.1915C. 


already  announced  its  judgment,  and  be- 
cause the  action  was  then  submitted  upon 
its  merits;  and  in  support  thereof  filed  the 
affidavit  of  John  A.  Judy  and  the  amended 
affidavit  of  R.  J.  Hunt.  Thereupon  came 
the  appellant  and  moved  the  court  and  the 
Hon.  A.  J.  Kirk,  as  the  presiding  judge 
thereof,  without  waiving  their  objection  to 
said  motion,  to  dismiss  the  appeal  and  sign 
said  judgment  nunc  pro  tunc,  and  in  sup- 
port of  that  motion  filed  the  affidavit  of  H. 
R.  French  and  Robert  H.  Winn  and  an 
exhibit  with  the  affidavit  of  Robert  H. 
Winn,  to  which  motion  George  W.  Anderson 
objects.  Thereupon  the  court,  being  ad- 
vised (it  being  agreed  of  record  by  the  par- 
ties that  Henry  Jones,  who  was  sheriff  of 
Montgomery  county  in  April,  1901,  is  now 
dead ) ,  sustained  said  motion,  and  its  appeal 
is  now  dismissed,  to  all  of  which  the  appel- 
lants and  each  of  them  object,  and  pray  an 
appeal  to  the  court  of  appeals,  which  is 
granted." 

It  appears  from  the  affidavit  of  Hunt,  the 
clerk  of  the  court,  filed  upon  the  motion  for 
a  new  trial,  that  after  Judge  Kirk  had  dis- 
missed Winn's  appeal  on  September  13, 
1913,  and  after  the  entry  of  said  judgment 
of  dismissal,  and  its  signing  by  the  judge. 
Judge  Kirk  then  signed  the  book  wherein 
are  recorded  the  judgments  of  that  court 
rendered  in  proceedings  to  inquire  into  the 
minds  of  idiots,  which  book  is  of  the  same 
series  as,  and  immediately  follows,  the  b<)ok 
in  which  is  recorded  the  judgment  of  1901 
appointing  Winn  committee  of  Lewis  An- 
derson, and  that  immediately  after  signing 
said  record.  Judge  Kirk  left  Mt.  Sterling, 
having,  by  order,  adjourned  said  court  until 
Monday,  September  15,  1913.  Judge  Kirk 
did  not  return  to  hold  the  court;  but  a 
court  was  held  on  September  26,  '913,  by 
Judge  Young,  the  regular  presiding  judge, 
and  on  that  day  Winn  made  a  motion  to  set 
aside  Judge  Kirk's  judgment  dismissing  his 
appeal,  but  Judge  Young  overruled  the  mo- 
tion. The  appeal  by  Winn  as  committee  of 
Lewis  Anderson,  from  Judge  Kirk's  judg- 
ment of  Septemijer  13,  1913,  refusing  to  ap- 
point Winn  as  administrator  of  David  L. 
Anderson,  deceased,  and  appointing  George 
W.  Anderson  as  such  administrator,  and  the 
refusal  of  Judge  Kirk  to  sign  the  judgment 
of  1901  nunc  pro  tunc,  appointing  Winn 
committee  for  Lewis  Anderson,  constitute 
the  questions  presented  by  the  first  appeal 
now  before  us.  Under  the  statute,  the  term 
of  the  Montgomery  circuit  court  began  on 
Monday,  the  Ist  day  of  September.  At  the 
adjourned  session  on  the  Friday  of  the  court 
on  September  26th  as  above  recited,  Judge 
Young  impaneled  a  jury  and  again  held  an 
inquest  upon  Lewis  Anderson,  who  was 
again  found  to  be  an  idiot,  whereupon  Judge 
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Young  appointed  the  appellee,  George  W. 
Anderson,  the  half-brother  of  David  L.  An- 
derson, as  the  committee  for  Lewis  Ander- 
son. George  W.  Anderson  qualified  by  tak- 
ing the  oath  and  giving  the  bond  required 
by  law,  and  from  Judge  Young's  judgment 
of  September  26,  1913,  appointing  George 
W.  Anderson  committee  of  Lewis  Anderson, 
Winn,  the  original  committee,  prosecutes 
the  second  appeal  now  before  us. 

The  two  appeals  present  the  following 
principal  and  controlling  questions:  (1) 
Was  the  original  judgment  of  1901,  appoint- 
ing Winn  committee  of  Lewis  Anderson,  a 
valid  judgment?  (2\  If  it  was  valid,  was 
the  second  inquest  upon  Lewis  Anderson 
held  by  Judge  Young  on  September  2G, 
1913,  authorized  by  law?  And  (3)  if  the 
judgment  of  1901  and  the  inquest  of  1913 
were  valid,  was  Winn  entitled  to  be  appoint- 
ed administrator  of  the  estate  of  David  L. 
Anderson,  deceased? 

1.  It  is  well  settled  that  it  is  indis- 
pensable to  the  validity  of  a  judgment  that 
it  shall  be  entered  in  a  book  provided  for 
that  purpose,  and  signed  after  being  so 
entered  by  the  presiding  judge  or  justice 
of  the  court.  Com.  v.  Chambers,  1  J.  J. 
Marsh.  108;  Ewell  v.  Jackson,  129  Ky.  214, 
110  S.  W.  860;.  Robertson  v.  Donelan,  138 
Ky.  152,  127  S.  W.  754,  Ann.  Cas.  1912A, 
i280;  Farris  v.  Matthews,  149  Ky.  457,  149 
S.  W.  896;  Interstate  Petroleum  Co.  v.  Far- 
ris, 159  Ky.  823,  169  S.  W.  535.  But  in 
case  the  judge  should,  for  any  reason,  fail 
to  sign  his  judgment,  §  977  of  the  Kentucky 
Statutes  provides  a  remedy.  That  section 
reads  as  follows:  "Upon  the  death  of  a  cir- 
cuit judge,  or  when  from  any  cause  the  office 
is  vacant,  or  when  the  judge  is  absent,  his 
successor,  no  matter  how  chosen,  may  sign 
any  orders  of  court  left  unsigned  by  his 
predecessor,  the  same  as  his  predecessor 
might  have  done." 

In  speaking  of  this  statute  in  Ewell  ▼. 
Jackson,  129  Ky.  217,  110  S.  W.  881,  we 
said:  "It  sometimes  happens  that  after  a 
judge  has  directed  the  entry  of  an  order  or 
judgment,  he  is  prevented  by  absence  or 
death  or  other  cause  creating  a  vacancy  in 
the  office,  from  signing  the  orders  or  judg- 
ments so  entered.  And  when  such  a  condi- 
tion arises  the  orders  made  and  entered  by 
his  direction  may  be  signed  by  his  succes- 
sor. This  section  applies  to  special  as  well 
as  regular  judges.  If  a  special  judge,  on 
account  of  death  or  absence  from  the  court 
or  retirement  from  the  case,  should  fail  to 
sign  the  orders  in  the  case  in  which  he  pre- 
sided, they  may  be  signed  by  the  special 
judge  who  succeeds  him  in  the  case,  or  by 
the  regular  judge  of  the  court,  unless  he 
was  digqualifled  from  presiding  in  the. case. 
And  so,  if  the  r^ular  judge  is  prevented  by 
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death  or  absence  from  the  court  or  by  a 
vacancy  in  the  office,  from  signing  the  or- 
ders or  judgments  made  and  directed  to  be 
entered  by  him,  his  successor  may  sign 
them." 

And  in  Farris  v.  Matthews,  149' Ky.  458, 
149  S.  W.  898,  we  further  referred  to  the 
statute,  saying:  "This  statute  was  enacted 
for  the  purpose  of  enabling  a  judge's  suc- 
cessor, no  matter  how  chosen,  to  sign  orders 
which  the  presiding  judge  may,  for  any  rea- 
son, have  failed  to  sign.  The  statute  should 
be  liberally  ccmstrued  to  carry  out  the  pur- 
pose of  the  legislature.  There  can  be  no 
doubt  that  it  applies  to  a  case  like  this. 
Whether  Judge  Faulkner,  the  presiding 
judge,  failed  to  sign  the  orders  because  he 
was  absent,  or  merely  forgot  to  do  so,  his 
successor  in  office  may  now  sign  the  orders, 
and  it  is  his  duty  to  do  bo." 

In  view  of  the  statute  and  these  explicit 
rulings  thereunder  by  this  court.  Judge 
Kirk  should  have  signed  the  judgment  of 
1901,  when  requested  to  do  so,  as  above 
stated;  and  his  failure  to  sustain  appel- 
lant's motion  to  that  end,  and  to  sign  the 
judgment,  was  error.  Upon  the  return  of 
the  case  the  presiding  judge  of  the  court 
will  sign  the  judgment  of  1901. 

But  it  is  said  the  judgment,  if  signed,  was 
void,  because  the  record  of  the  mental  in- 
quest of  1901  does  not  show  that  Lewis  An- 
derson was  summoned;  and  it  was  upon 
that  ground  that  appellee  moved  the  circnit 
court  to  dismiss  the  appeal.  The  court, 
however,  overruled  that  motion;  but  since 
the  judgment,  if  invalid  for  any  reason, 
would  go  to  the  root  of  the  case,  it  is  proper 
to  pass  upon  that  question,  although  the 
judgment  of  the  trial  court,  in  this  respect, 
has  not  been  appealed  from.  The  record  of 
the  inquest  proceeding  shows  that  the  court 
ordered  a  writ  of  lunacy  to  issue;  the  ap- 
pointmui:t  of  counsel  to  represent  Lewis  An- 
derson; the  selection  of  a  jury  composed  of 
twelve  persons,  and  their  names;  the  filing 
of  the  affidavits  of  W.  T..  Simrall  and 
Charles  Duerson;  and  the  verdict  and  judg- 
ment of  the  court  appointing  Winn  the  com- 
mittee, and  the  fact  that  he  gave  bond 
which  was  accepted  by  the  court. 

The  rule  concerning  a  collateral  attack 
upon  a  judgment  is  stated  in  1  Black  cm 
Judgments,  §  271,  as  follows:  "When  » 
party  seeks,  in  any  collateral  action,  to  im- 
peach the  judgment  or  decree  of  a  court  of 
superior  jurisdiction,  on  the  ground  that  he 
had  no  legal  notice  of  the  p^tdency  of  the 
action,  it  is  necessary  that  his  pleading 
should  set  forth  what,  if  anything,  is  shown 
by  the  record  in  relation  to  the  issue  and 
service  of  process,  l>ecause,  unless  the  rec- 
ord itself  shows  that  the  court  never  ac- 
quired jurisdiction  of  him,  it  will  be  con" 
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clusively  presumed  that  the  jurisdiction  did 
attach." 

The  foregoing  rule  has  obtained  in  this 
jurisdiction  to  its  fullest  extent. 

In  McNew  v.  Martin,  22  Ky.  L.  Rep.  1276, 
60  S.  W.  412,  this  court  said:  "Every  pre- 
sumption is  in  favor  of  the  regularity  of 
the  proceedings  of  courts  of  general  juris- 
diction, even  though  the  record  is  silent. 
Therefore,  where  the  record  in  question  is 
silent,  or  where  parts  of  it  are  lost  and  not 
supplied  by  competent  and  satisfactory 
proof,  the  court,  upon  precedent  and  prin- 
ciple, must  conclusively  presume  that  all 
antecedent  necessary  steps  to  acquire  juris- 
diction were  regularly  and  properly  taken 
by  the  court.  Otherwise  judgments  would 
lose  sanctity  with  age,  and  the  natural  in- 
firmities of  paper  and  records,  yielding  to 
the  corrosion  of  time,  would  yearly  grow 
of  less  protecting  value." 

In  Jones  v.  Edwards,  78  Ky.  6,  Judge 
Cofer,  speaking  for  the  court,  said:  "Under 
our  system,  it  never  has  been  required  that 
evidence  of  the  service  of  process  should  be 
preserved  in  any  permanent  form.  Process 
is  returned  and  placed  among  the  loose  pa- 
pers of  the  case,  and  is  very  liable  to  be 
lost;  and  if  every  judgment  is  to  be  held 
void  unless  the  summons  can  be  produced, 
no  matter  how  long  the  period  during  which 
it  has  stood  unquestioned,  the  consequences 
would  be  of  the  most  serious  character. 
When  a  judgment  has  been  rendered  by  a 
eourt  of  general  jurisdiction,  some  con- 
sideratiMt  should  be  given  to  the  fidelity 
and  circumspection  of  the  judge,  and  it 
ought,  at  any  rate  after  a  great  lapse  of 
time,  to  be  presumed  that  the  process  has 
been  lost,  rather  than  that  the  court  ren- 
dered judgment  without  process.  Is  it  not 
much  more  probable,  in  such  a  ease,  that 
the  process  has  been  lost  than  that  the  court 
rendered  a  judgment  against  parties  not 
properly  before  it?" 

In  Mayaville  k  B.  S.  R.  Co.  v.  Ball,  108 
Ky.  261,  06  S.  W.  103,  the  court  further 
said:  "It  is  claimed  the  Nelson  judgment  is 
void  upon  the  ground  tiiat  the  defendant 
had  not  been  served  with  process  in  the  ac- 
tion in  which  the  judgment  was  rendered. 
The  attack  on  the  judgment  is  not  direct, 
but  collateral.  It  is  a  well-settled  rule  that 
domestic  judgments  rendered  in  a  eourt  of 
general  jurisdiction  cannot  be  collaterally 
attacked  unless  the  want  of  jurisdiction  ap- 
pears upon  the  record.  Therefore  no  evi- 
dence is  admissible  except  that  which  is 
furnished  by  the  record  of  the  action  where- 
in the  judgment  was  rendered.  Of  course, 
the  rule  is  otherwise  when  a  direct  attack 
is  made  upon  a  judgment.  The  answer  that 
the  defendant  was  not  served  with  process, 
and  did  not  appear  in  the  action,  etc.,  is 
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insufficient,  because  it  also  should  have  al- 
leged that  the  record  shows  such  to  be  the 
case." 

To  the  same  effect  see  Miller  v.  Farmers' 
Bank,  25  Ky.  L.  Rep.  373,  76  S.  W.  218; 
Northington  v.  Reed,  25  Ky.  L.  Rep.  354, 
76  S.  W.  206;  Segal  v.  Reisert,  128  Ky.  117, 
107  S.  W.  747;  Dennis  v.  Alves,  132  Ky. 
345,  113  S.  W.  483;  Bamberger  v.  Green, 
146  Ky.  268,  142  S.  W.  384;  Long  v.  Huff- 
man, 149  Ky.  31,  147  S.  W.  948. 

In  Porter  v.  Eastern  Kentucky  Asylum, 
121  Ky.  816,  90  S.  W.  263,  where  the  asylum 
sought  to  recover  for  keeping  a  lunatic,  and 
the  lunatic  defended  on  the  ground  that  the 
inquest  was  void,  the  court  said:  "While 
the  inquest  is  void  if  held  without  notice  to 
the  lunatic,  and  without  his  presence  at  the 
trial,  this  fact  is  not  shown  by  the  inquest 
held  here.  The  reasonable  construction  of 
the  record  is  that  the  lunatic  was  in  the 
custody  of  the  court.  The  law  requires  his 
presence  at  the  inquest,  and  the  presump- 
tion is  that  the  officer  did  his  duty.  If  he 
was  not  present  at  the  inquest,  this  fact 
may  be  set  up  by  plea." 

Eversole  v.  Eastern  Kentucky  Asylum,  80 
Ky.  L.  Rep.  989,  100  S.  W.  300,  follows  the 
Porter  Case,  supra. 

The  concrete  question  relating  to  the 
cases  of  idiots  and  the  presumption  as  to 
process  upon  them  came  up  for  considera-' 
tion  in  the  recent  case  of  Louisville  Title 
Co.  V.  Darnell,  149  Ky.  312,  148  S.  W.  369, 
where  some  apparent  inconsistencies  in  pre- 
ceding opinions  were  explained.  In  that 
case  Darnell  had  been  found  to  be  of  un- 
sound mind,  and  his  committee  had  been  ap- 
pointed by  a  judgment  of  the  county  court. 
Subsequently,  in  a  suit  by  the  committee, 
the  real  estate  of  the  lunatic  was  sold,  and 
the  regularity  of  the  proceedings  in  that 
case  was  attacked  upon  the  alleged  failure 
of  the.  county  court  record  to  show  certain 
jurisdictional  facts. 

The  cases  of  Crown  Real  Estate  Co.  v. 
Rogers,  132  Ky.  790,  136  Am.  St.  Rep.  202, 
117  S.  W.  275,  and  Stewart  t.  Taylor,  111 
Ky.  247,  63  S.  W.  783,  relied  upon  by  the 
appellee,  were  carefully  examined,  where- 
upon the  court  announced  its  purpose  to  ad- 
here to  its  ruling  in  Porter  v.  Eastern  Ken- 
tucky Asylum,  supra,  as  the  better  and 
safer  rule.  In  the  Porter  Case,  supra,  the 
court  went  so  far  as  to  hold  in  favor  of  the 
presumption  that  the  officers  of  the  county 
court  did  their  duty,  and  issued  and  served 
the  process. 

The  judgment  attacked  in  the  Darnell 
Case  was  by  a  county  court,  a  court  inferior 
in  jurisdiction  to  a  circuit  court;  and  it 
was  there  held  that  affirmative  proof  might 
be  introduced  aliunde  to  show  service  of 
process.     In  the  case  at  bar,  however,  the 
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judgmeDt  attacked  is  the  judgment  of  a 
circuit  court,  a  court  of  general  jurisdiction, 
with  nothing  upon  the  record  to  show 
aflSrmatively  the  want  of  jurisdiction;  and 
in  cases  of  that  character,  the  presumption 
of  regularity  and  presumption  of  jurisdic- 
tion are  conclusive.  The  judgment  in  sucli 
cases  cannot  be  attacked  by  evidence 
aliunde. 

I  There  is  a  well-recognized  distinction  be- 
tween the  presumption  to  be  given  the  judg- 
ment of  a  court  of  limited  or  special  juris- 
diction and  the  judgment  of  a  court  of 
general  jurisdiction.  The  rule  is  elementary 
that  in  courts  of  limited  or  special  jurisdic- 
tion, the  jurisdictional  facts  must  appear 
upon  the  record,  or  the  judgment  is  a  nul- 
lity; while  in  the  case  of  courts  of  general 

'jurisdiction,  unless  the  invalidity  of  the 
judgment  affirmatively  appears  from  the 
xecord,  the  judgment  will  be  conclusively 
presumed  to  be  valid.  Taylor  v.  Moore,  112 
Ky.  330,  65  S.  W.  612. 

In  Stewart  v.  Taylor,  supra,  and  in  simi- 

'  lar  cases,  wherein  it  was  said  that  an  in- 

^quest  held  without  the  presence  of  the  per- 
son charged  and  without  notice  to  him  was 
void,  the  court  was  referring  to  the  condi- 
tion   of   the   record   of    a   county   court,   or 

_  where  it  was  affirmatively  shown  that  the 
record  disclosed  the  fact  that  the  person  on 
trial  on  the  insanity  charge  was  not  pres- 
ent in  court,  or  his  personal  presence  dis- 
pensed with  by  the  affidavits  required  by 
statute. 

We  are  therefore  of  opinion  that  the  pre- 
sumption as  to  the  validity  of  the  judgment 
of  1901  in  the  mental  inquest  case  must 
prevail,  and  that  the  circuit  court  correctly 
so  ruled. 

2.  The  second  inquisition  held  by  Judge 
Young  in  1913  may  have  been  based  upon 
the  idea  that  the  first  inquisition  of  1901 
was  void,  either,  because  the  judgment  had 
not  been  signed,  or  for  irr^ularity  in  the 
proceedings.  In  either  event,  the  second  in- 
quisition held  in  1913  would  have  been  justi- 
fied as  an  original  inquisition.  We  are  not 
advised  by  anything  in  the  record  as  to  the 
ground  upon  which  the  ruling  was  rested. 
Section  2149  of  the  Kentucky  Statutes, 
relating  to  the  appointment  of  committees 
for  lunatics,  reads  as  follows:  "The  several 
circuit  and  county  courts  have  power  and 
jurisdiction  within  their  respective  counties 
of  the  care  and  custody  of  the  persons  and 
estates  of  all  idiots,  lunatics,  those  who, 
from  confirmed  bodily  infirmity,  are  unable 
to  make  known  to  others  by  speech,  sign,  or 
otherwise  their  thoughts  or  desires,  and,  by 
reason  thereof,  incompetent  to  manage  their 
estates,  and  those  whose  minds,  on  account 
of  any  infirmity  or  weight  of  age,  have  be- 
come so  imbecile  or  unsound  as  to  render 
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them  incompetent  to  manage  their  estates; 
and  also  over  their  committees,  with  power 
to  appoint,  suspend  and  remove  their  com- 
mittees, and  to  require  the  committee  to 
make  settlements  upon  the  same  terms  and 
in  the  same  manner  as  is  given  over  the  per- 
sons, estates,  and  guardians  of  infants;  and 
a  committee  shall  give  bond,  with  good  sure- 
ty, in  the  same  manner  as  a  guardian  upon 
which  bond  actions  may  be  maintained  by 
any  person  aggrieved  by  a  breach  thereof." 

Section  2167  of  the  Kentucky  Statutes 
further  provides:  "Every  fifth  year  after 
the  first  inquest,  before  any  order  shall  be 
granted  by  the  court  for  the  maintenance  of 
an  idiot  out  of  his  own  estate,  or  out  of 
the  state  treasury,  the  idiot,  in  like  manner, 
shall  be  brought  into  court,  or  his  presence 
dispensed  with,  for  the  reasons  herein  al- 
lowed; and  the  court  shall  cause  the  jury 
to  be  impaneled,  who  shall  be  sworn  as  pro- 
vided in  this  article;  and  also  to  inquire, 
and  true  report  to  make  from  the  evidence, 
whether  the  person  whom  they  have  in 
charge  has  before  been  found,  by  the  verdict 
of  a  jury  and  judgment  of  a  court,  an  idiot, 
and  whether  and  what  change,  if  any,  has 
taken  place  in  his  mind,  physical  condition, 
and  estate,  since  the  original  inquest." 

We  have  hereinbefore  decided  that  the 
mental  inquest  of  1901  was  valid,  and  that 
the  judgment  therein  is  to  be  signed  by  the 
presiding  judge  of  the  court.  We  have 
therefore  left  for  decision  under  this  head 
of  the  case  the  further  question:  Was  the 
second  inquest  of  1913  authorized  by  S  2167 
of  the  Kentucky  Statutes,  supra;  and  if  it 
was  so  authorized  what  was  the  effect  of 
that  inquest? 

It  will  be  noticed  that  the  statute  is  per- 
emptory in  its  terms  and  requires  a  new  in- 
quest every  fifth  year  after  the  first  in- 
quest,  before  any  order  shall  be  granted  by 
the  court  for  the  maintenance  of  an  idiot 
out  of  his  own  estate,  or  out  of  the  state 
treasury.  Until  the  time  of  the  death  of 
Lewis  Anderson's  father,  who  had  supported 
him,  there  was  no  necessity  for  an  allow- 
ance to  be  made  out  of  Lewis's  estate  for 
his  maintenance,  and  consequently  there  was 
no  necessity  for  a  new  inquest.  But  upon 
the  death  of  his  father,  Lewis  Anderson 
having  become  dependent  upon  his  own  es- 
tate for  his  maintenance,  the  statute  became 
operative. 

It  hiU9  been  argued  that  §  2167,  supra,  ap- 
plies only  to  pauper  idiots,  and  has  no  ap- 
plication to  a  case  of  the  kind  before  ua, 
where  no  maintenance  is  asked  or  expected 
out  of  the  state  treasury.  The  language  of 
the  statute,  however,  is  plain  and  broad;  it 
applies  to  all  idiots,  and  must  be  complied 
with  before  any  order  be  granted  for  the 
maintenance  of  the  idiot  either  out  of  Ms 
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own  estate  or  out  of  the  state  treasury. 
The  inquest  of  1913  was  therefore  author- 
ized under  §  2167,  supra,  as  a  quinquennial 
inquest,  the  inquest  of  1901  being  treated 
u  the  first  and  valid  inquest. 

But  this  further  question  arises:  Was 
the  court  authorized,  after  having  held  the 
inquest  of  1913,  to  appoint  George  W.  An- 
derson the  committee  of  Lewis  Anderson, 
the  idiot?  No  attempt  was  made  to  remove 
Winn  from  his  position  as  committee  of 
Lewis  Anderson,  and  no  order  was  made  in 
that  connection.  No  ground  of  removal  or 
suspension  was  suggested. 

Referring  to  §  2149  of  the  statute  ahove 
quoted,  it  will  be  observed  that  the  court 
is  given  "power  to  appoint,  suspend,  and  re- 
move their  committees,  and  to  require  the 
committee  to  make  settlements  upon  the 
same  terms  and  in  the  same  manner  as  is 
given  over  the  persons,  estates,  and  guard- 
ians of  infants." 

Section  2015  of  the  Kentucky  Statutes, 
relating  to  the  appointment  of  guardians, 
reads,  in  part,  as  follows:  "The  several 
county  courts  shall  have  jurisdiction  for  the 
appointment  and  removal  of  guardians  to 
minors,  and  the  settlement  of  their  ac- 
counts." 

Sections  2024,  2026,  and  2039  of  the  Ken- 
tucky Statutes,  relating  to  the  removal  of 
guardians,  provide  as  follows: 

"Section  2024.  When  a  guardian  shall  be- 
come insane,  move  out  of  the  state,  become 
incapable  of  discharging  the  duties  of  his 
trust,  or  evidently  unsuited  therefor,  the 
court,  being  satisfied  that  either  of  the 
causes  aforenamed  exists,  shall  remove  him ; 
or  when  it  appears  proper,  the  court  may 
permit  him  to'  resign  his  trust,  if  he  first 
settles  his  accounts  and  delivers  over  the 
estate  as  by  the  court  directed;  and  in 
either  case,  or  when  from  any  cause  there 
is  a  vacancy  in  the  office  of  guardian,  may 
appoint  a  guardian." 

"Section  2026.  The  court  may  also  re- 
move a  guardian  for  failing  to  make  a  set- 
tlement of  his  accounts  as  required  by  law, 
or  as  may  be  raqvired  by  the  court,  or  for 
failing  to  give  additional  surety  when  re- 
quired." 

"Section  2039.  The  several  courts  of 
chancery  shall  have  power  to  hear  and  de- 
termine all  matters  between  guardian  and 
ward,  require  settlements  of  guardianship 
accounts,  remove  a  guardian  for  neglect  of 
breach  of  trust,  control  the  custody  and  tui- 
tion of  the  ward  and  the  managem«it  and 
preservation  of  his  estate,  and  direct  the 
sale  of  any  of  his  real  estate,  if  necessary 
to  the  proper  maintenance  and  education  of 
the  ward,  or  for  the  payment  of  his  debts." 

Section  2167,  supra,  does  not  provide  for 
the  appointment  of  a  new  committee;  that 
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matter  is  controlled  by  $  2149  of  the  stat- 
utes above  quoted. 

The  question  as  to  the  right  of  the  court 
to  remove  a  guardian  under  the  preceding 
statutes  has  often  been  before  the  court; 
and,  since  the  statute  applies  the  law  of 
guardians  to  committees,  it  becomes  neces- 
sary to  consider  under  what  circumstances 
the  court  will  remove  a  guardian. 

In  Leavel  v.  Bettis,  3  Bush,  74,  the  coun- 
ty court,  without  any  order  removing  a 
prior  guardian,  appointed  a  new  guardian 
for  a  child,  upon  the  assumption  that  the 
marriage  of  the  prior  guardian  had  inca- 
pacitated her  from  further  acting.  The  old 
guardian  obtained  an  order  canceling  the 
appointment  of  the  new  guardian,  and  the 
latter  appealed.  In  the  course  of  the  opin- 
ion, this  court  said:  "The  court  appointing 
the  appellant  had  no  jurisdiction  in  the  eai 
parte  movement  he  made  without  notice; 
and,  if  there  had  been  notice,  his  appoint- 
ment was  void,  because  there  was  no  vacan- 
cy for  him  to  fill." 

Substantially  the  same  ruling  was  made 
in  Cotton  v.  Wolf,  14  Bush,  238. 

In  Estridge  v.  Estridge,  25  Ky.  L.  Rep. 
1076,  76  S.  W.  1101,  it  was  again  held  that 
a  court  was  without  power  to  appoint  a 
guardian  without  having  first  removed  the 
former  guardian. 

And  in  Dunlap  v.  Kennedy,  10  Bush,  539, 
the  court  said:  "Neither  a  guardian  nor  an 
administrator  is  the  agent,  officer,  or  assist- 
ant of  the  county  court.  They  are  trustees, 
and  have  such  interests  in  the  execution  of 
their  trusts  as  entitle  them  to  the  protec- 
tion of  the  law.  The  county  courts  have 
supervisory  power  over  them,  but  their  du- 
ties are  prescribed  by  law,  and  not  by  the 
county  courts,  and  so  long  as  they  observe 
the  requisitions  of  the  law  and  faithfully 
execute  their  trusts,  they  cannot  be  com- 
pelled to  surrender  them." 

In  Phillips  V.  Williams,  118  Ky.  757,  82 
S.  W.  379,  there  was  litigation  over  certain 
rentals  in  which  an  infant  had  an  interest, 
and  the  court,  upon  the  filing  of  affidavits 
stating  that  Phillips  was  not  a  proper  per- 
son to  act  as  guardian  for  the  infant,  sum- 
marily removed  him.  Upon  Phillips's  ap- 
peal, the  court  said:  "Section  2039  of  the 
Kentucky  Statutes  of  1903,  which  author- 
izes courts  of  chancery  to  remove  guardians 
for  neglect  or  breach  of  trust,  does  not  give 
authority  to  the  court  to  make  the  removal 
on  ex  parte  affidavits,  nor  without  proceed- 
ings instituted  against  the  guardian  for 
that  purpose.  He  is  entitled  to  his  day  in 
court.  He  should  be  advised  of  the  charge 
against  him,  and  be  given  an  opportunity 
to  defend  himself.  That  part  of  the  order 
removing  him  is  without  any  effect." 

To  the  same  effect  see  Gill  v.  Riley,  28 
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Ky.  L.  Rep.  639,  90  S.  W.  2,  and  Clay  t. 
Clay,  28  Ky.  L.  Rep.  398,  89  S.  W.  600. 

The  law,  being  thus  well  settled  that  when 
a  guardian  has  been  appointed  and  has  exe- 
cuted bond  he  cannot  be  removed  except  for 
cause,  the  same  rule  must,  under  the  stat- 
ute, be  applied  to  committees.  It  results, 
therefore,  that,  as  Winn  was  regularly  ap- 
pointed committee  and  has  not  been  re- 
moved, and  there  cannot  be  two  committees 
for  the  same  service,  the  appointment  of 
George  W.  Anderson  as  committee  did  not 
have  the  effect  to  remove  Winn,  or  to  super- 
sede him  in  his  office  of  committee.  While 
Judge  Young  had  authority  to  hold  the  in- 
quest, his  appointment  of  George  W.  Ander- 
son na  committee  was,  under  the  circum- 
stances of  this  case,  unauthorized  and  of  no 
effect.    Cotton  v.  Wolf,  14  Bush,  238. 

3.  Did  Winn  have  the  right  to  administer 
upon  the  estate  of  David  L.  Anderson,  de- 
ceased? 

Section  3898  of  the  Kentucky  Statutes 
establishes  the  precedence  in  right  of  dis- 
tribution, as  follows:  "The  court  having 
jurisdiction  shall  grant  administration  to 
the  relations  of  the  deceased  who  apply  for 
the  same,  preferring  the  surviving  husband 
or  wife,  and  then  such  others  as  are  next 
entitled  to  distribution,  or  one  or  more  of 
them  who  the  court  shall  judge  will  best 
manage  the  estate." 

While  the  statute  gives  the  right  of  dis- 
tribution to  "the  relations  of  the  deceased," 
it  qualifies  the  kinship,  when  it  passes  the 
surviving  husband  or  wife,  by  confining  it 
to  such  other  relations  as  are  next  entitled 
to  distribution.  If  the  party  applying  be 
not  a  distributee,  he  does  not  come  within 
the  terms  of  the  statute,  although  he  may 
be  closely  related  to  the  deceased.  This  con- 
struction was  given  to  the  statute  in  Hil- 
ton V.  Hilton,  33  Ky.  L.  Rep.  276,  109  S.  W. 
905.  In  that  case,  the  court,  at  the  in- 
stance of  the  decedent's  father  and  mother, 
who  were  his  sole  distributees,  appointed 
Hamm,  the  district  constable,  who  was  re- 
lated in  no  way  to  the  decedent,  as  ad- 
ministrator. Decedent's  sister,  Hattie  Tur- 
ner, who  had  no  distributable  right,  applied 
to  the  court  to  remove  Hamm  and  appoint 
her  in  his  place.  In  denying  her  the  ap- 
pointment, the  court  said :  "The  proof  shows 
without  question  that  the  father  and  mother 
are  not  qualified  to  act  as  administrator; 
but,  as  they  were  the  sole  distributees  of 
the  estate,  it  was  proper  for  the  county 
court,  on  their  motion,  to  appoint  a  suit- 
able person  as  administrator.  It  is  not  con- 
troverted that  Hamm  is  a  suitable  person. 
While  Hattie  Turner  was  a  sister  of  th"  de- 
ceased, she  had  no  interest  in  his  estate, 
and  the  county  court  was  not  required  to 
wait  until  the  next  term  before  making  an' 
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appointment  when  both  of  the  sole  dis- 
tributees requested  the  appointment  of 
Hamm.  The  purpose  of  the  statute  is  that 
the  surviving  husband  or  wife  shall  be  pre- 
ferred, and  then  such  other  relations  as  are 
next  entitled  to  distribution.  Here  there 
was  no  wife,  and  Hattie  Turner,  who  was 
not  entitled  to  distribution  in  any  part  of 
the  estate,  had  no  control  of  the  matter. 
.  .  .  The  statute  does  not  contemplate 
that  persons  who  are  related  by  blood,  but 
have  bo  interest  in  the  estate,  shall  deter- 
mine who  shall  be  appointed  as  administra- 
tor. We  therefore  conclude  that  the  court 
properly  appointed  Hamm  upon  the  showing 
made  at  the  time." 

A  similar  ruling  was  made  in  Re  Weaver, 
140  Iowa,  615,  22  L.R.A.(N.S.)  1161,  119  JJ. 
W.  69,  17  Ann.  Cas.  947. 

The  Iowa  Code  (Code  1897,  §  3297)  pro- 
vided that  administration  should  be  grant- 
ed: (1)  To  the  husband  or  wife  of  the  de- 
ceased; (2)  to  his  next  of  kin;  (3)  to  his 
creditors;  (4)  to  any  other  person  the 
court  may  select.  The  decedent  left  surviv- 
ing him  as  his  sole  distributee  a  son  who 
was  a  citizen  of  Oklahoma,  and  therefore  in- 
competent to  qualify  in  Iowa.  But  at  the 
son's  instance  a  citizen  of  Iowa,  a  stranger 
in  blood  to  the  decedent,  was  appointed  and 
qualified  as  the  decedent's  administrator. 
Within  due  time,  a,  brother  of  the  decedent, 
a  resident  of  Iowa,  applied  for  letters  of 
administration,  and  the  trial  fourt  sus- 
tained his  application.  Upon  appeal,  how- 
ever, the  Iowa  supreme  court  reversed  that 
ruling,  saying:  "The  fallacy  which  has  en- 
tered into  the  argument  supporting  this 
proceeding  is  the  assumption  that  a  brother 
of  a  decedent  is  necessarily  a  <uext  of  kin.' 
In  the  primary  meaning  of  this  term,  the 
next  of  kin  of  a  decedent  are  the  persons 
nearest  in  degree  of  blood  surviving  him. 
16  Am.  &  Eng.  Enc  Law,  703.  Xo  relative 
can  be  said  to  be  'nearest'  in  degree  of  blood 
if  someone  else  be  'nearer.'  If  a  decedent 
leave  neither  parent  nor  lineal  descendant 
surviving  him,  then  surviving  brothers 
and  sisters  would  be  nearest  in  blood, 
and  'next  of  kin.'  In  its  practical  use 
in  public  statutes  the  term  'next  of  kin' 
has  come  to  mean  ordinarily  those  per- 
sons who  take  the  personal  estate  of  the 
deceased  under  the  statutes  of  distribu- 
tion. Inasmuch  as  the  statutes  of  distri- 
bution vary  in  different  states,  the  meaning 
of  this  term  is  subject  to  the  same  varia- 
tion. Whether  we  adopt  the  primary  mean- 
ing of  the  term  or  its  more  practical  mean- 
ing, as  derived  from  its  use  in  the  statute, 
there  can  be  no  question,  under  the  law  ol 
this  state,  but  that  J.  W.  W-eaver  was  the 
decedent's  only  heir  at  law,  and  his  only 
next  of  kin.    The  brother,  appellee  herein. 
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was  therefore  not  a  next  of  kin.  The  stat- 
ute quoted  confers  upon  him  no  right  nor 
privilege  whatever  with  reference  to  the 
estate  of  the  decedent.  The  fair  inference 
from  the  record  is  that  there  were  no  Icnown 
creditors.  The  son  was  therefore  the  only 
person  interested  in  the  estate  to  any  ex- 
tent. The  first  action  of  the  court  in  ap- 
pointing Lamb  upon  the  application  of  the 
son  was  eminently  proper.  In  the  absence 
of  some  showing  that  the  appointment  was 
improper,  or  that  a  change  was  required  by 
the  interests  of  the  estate  as  a  whole,  or 
by  the  interest  or  right  of  some  beneficiary 
of  the  estate,  such  appointment  should  not 
have  been  set  aside.  In  view  of  the  fact 
that  J.  W.  Weaver  was  the  only  person  who 
had  any  interest  in  the  estate,  and  that 
Frank  Weaver  was,  in  legal  effect,  a 
stranger  to  the  estate,  without  interest 
therein,  and  without  statutory  right  to  ad- 
minister, his  petition  should  have  been  dis- 
missed at  his  cost." 

Lewis  Anderson  being  entitled  imder  the 
statute  to  qualify  as  the  administrator  of 
his  father's  estate,  but  being  incompetent 
to  do  so,  did  the  appellant  Winn,  by  right 
of  his  committee  relationship,  have  that 
right  T  While  we  have  no  direct  authority 
upon  the  question  in  this  state,  the  deci- 
sions of  the  courts  of  other  states  eecm  to 
be  reasonably  uniform,  and  to  the  effect  that 
Winn  has  the  right  to  administer. 

In  Mowry  v.  Latham  (1891)  17  R.  I.  480, 
23  Atl.  13,  the  Rhode  Island  statute  gave 
the  right  to  administer  to  the  next  of  kin 
entitled  to  distribution.  Van  Buren  Mowry 
died  intestate,  leaving  as  his  sole  heir  at 
law  a  brother,  Edwin  H.  Mowry,  who  had 
been  adjudged  non  compos,  and  M.  L.  D. 
Howry  had  been  appointed  his  guardian,  or 
committee  as  he  would  have  been  called 
under  our  statute.  The  probate  court  ap- 
pointed Latham  administrator  of  the  dece- 
dent, whereupon  the  guardian  of  the  incom- 
petent brother  appealed.  In  sustaining  the 
appeal,  the  court  said:  "W'e  do  not  think, 
however,  that  the  appellee  was  entitled  to 
the  appointment.  In  Johnson  v.  Johnson, 
15  R.  I.  100,  23  AtL  106,  it  is  shown  that 
the  law  commits  the  administration  of  the 
estate  of  an  intestate  to  the  persons  who  are 
entitled  to  the  residue  of  the  estate,  judging 
that  such  persons,  because  of  their  interest, 
viW  be  likely  to  administer  the  estate  most 
advantageously  for  all  concerned.  Under 
our  statute  the  next  of  kin  is  entitled  to  the 
residue  of  the  estate  after  payment  of  debts, 
fnneral  expenses,  and  expenses  of  adminis- 
tration. The  next  of  kin  of  the  deceased 
is  Edwin  H.  Mowry,  his  brother.  If  com- 
petent, he  would  be  entitled  to  the  adminis- 
tration. He  is,  however,  non  compos  mentis, 
and  incapable  of  performing  its  duties.    The 
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appellant  has  been  appointed  guardian  of 
his  person  and  estate.  As  such,  it  is  his 
duty  to  manage  and  care  for  the  property 
of  his  ward  for  the  benefit  of  the  ward.  We 
are  therefore  of  the  opinion  that,  as  Edwin 
H.  Mowry,  if  competent,  would  be  entitled 
to  the  admiqistration,  his  representative 
appointed  by  law  to  guard  his  interests  is 
entitled  to  the  administration  in  preference 
to  a  person  who  would  have  been  of  the  next 
of  kin  had  Edwin  H.  Mowry  died  before 
his  brother,  and  a  fortiori  in  preference  to 
a  stranger  nominated  by  such  person." 

A  similar  ruling  was  made  in  the  case  of 
Re  Stewart  (1896)  18  Mont.  595,  46  Pac. 
806,  where  Stewart  died  intestate,  leaving 
a  wife  sixteen  years  of  age  and  one  minor 
child  surviving  him.  The  widow  asked  the 
court  to  appoint  Keith  administrator,  but 
the  court  overruled  Keith's  application  and 
appointed  Brooks,  the  public  administrator. 
In  reversing  the  judgment  upon  Keith's  ap- 
peal, the  supreme  court  of  Montana  said: 
"The  respondent's  contention  must  be  that, 
where  the  widow  is  a  minor,  she  is  necessar- 
ily incompetent  to  serve  herself,  and  that 
inasmuch  as  she  is  incompetent  to  serve  her- 
self, she  is  also  incompetent  to  name  some 
competent  person  whom  she  may  request  to 
have  appointed.  But  we  do  not  think  this 
contention  can  be  sustained.  The  first  right 
to  administer  is  granted  to  the  surviving 
husband  or  wife,  yet  it  might  often  happen 
that  such  survivor  would  be,  by  nonresi- 
dence  or  other  disqualification,  incompetent 
to  serve.  But  the  statute,  as  if  made 
especially  to  cover  such  a  contingency,  gives 
to  the  surviving  husband  or  wife  the  right  to 
name  some  competent  person  who  can  serve. 
This  right  of  the  surviving  husband  or  wife 
to  nominate  is  not  made  dependent  upon 
the  competency  to  serve  of  the  person  oc- 
cupying such  relationship.  It  is  a  right  of 
nomination  given  by  virtue  of  the  fact  that 
the  person  who  exercises  it  stands  in  the  re- 
lationship of  surviving  husband  or  wife;  it 
is  independent  of  the  competency  of  such 
husband  or  wife  himself  or  herself  to  serve." 

In  Woodruff  v.  Snoover  (1900,  N.  J. 
Prerog.)  45  Atl.  980,  Snoover,  the  guardian 
of  the  infant  children  of  an  intestate,  was 
appointed  administrator  of  their  father,  and 
Woodruff,  a  kinsman  of  the  deceased  father, 
appealed.  In  support  of  Woodruff's  claim  to 
qualify  as  administrator,  it  was  argued  that 
he  was  of  kin  to  the  decedent,  while  Snoover 
was  not.  The  vice  chancellor  of  the  pre- 
rogative court  denied  Woodruff's  claim  to 
qualify,  saying:  "The  appellants,  however, 
are  not  the  next  of  kin  of  the  intestate,  who 
died  a  widower.  His  two  infant  children 
are  his  next  of  kin.  They  were  entitled  to 
administer,  had  not  their  infancy  prevented 
their  appointment.    Now,  when  the  next  of 
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kin  are  incapable  of  administering,  upon 
the  theory  upon  which  letters  of  adminis- 
tration are  granted,  such  letters  would  go 
to  someone  interested  for  the  next  of  kin. 
It  was  upon  the  theory  that  the  next  of  kin 
would  take  the  residue  that  the  statute  con- 
fers the  right  upon  him  or  them.  For  that 
reason,  when  there  is  a  will  and  no  executor, 
administration  is  granted,  not  to  the  next  of 
kin,  but  to  the  residuary  legatee.  If  the 
residuary  legatee  died,  administration  went 
to  his  personal  representative,  because  such 
personal  representatiye  then  had  a  superior 
interest  in  having  an  economical  adminis- 
tration, so  as  to  preserve  as  much  as  possi- 
ble of  the  estate  of  the  intestate  for  the 
estate  of  the  residuary  legatee.  Donahay  v. 
Hall,  45  N.  J.  Eq.  720,  18  Atl.  163;  Re 
Booraem,  56  N.  J.  Eq.  759-762,  37  Atl.  727. 
For  this  reason,  where  the  next  of  kin  is 
an  infant,  and  an  administrator  is  appoint- 
ed during  his  minority,  it  is  proper  to  ap- 
point the  person  who  has  charge  of  the  es- 
tate of  the  infant,  viz.,  his  guardian.  Such 
has  been  the  practice.  1  Williams,  Exrs. 
•417;  1  Woerner,  Admrs.  404.  Nor  did  it 
matter  that  the  present  respondents  were 
oppointed  administrators  during  the  minor- 
ity of  the  next  of  kin  for,  had  they  been 
appointed  general  administrators,  the  same 
rule  would  have  controlled.  They,  as  guard- 
ians of  the  estate  of  the  next  of  kin,  would 
have  had  a  superior  interest,  as  such 
guardians,  in  the  residuary  estate  of  the 
intestate." 

In  Re  Turner  (1904)  143  Cal.  438,  77 
Pac.  144,  the  California  statute  provided 
that  if  any  person  entitled  to  administra- 
tion be  a  minor,  or  an  incompetent  person, 
letters  must  be  granted  to  his  or  her 
guardian,  or  any  other  person  entitled  to 
letters  of  administration,  in  the  discretion 
of  the  court.  In  that  case  the  court  upheld 
the  appointment  of  a  guardian  as  adminis- 
trator to  the  exclu&ion  of  certain  brothers 
of  a  minor  having  the  same  distributable 
right,  notwithstanding  the  court  had  the 
right,  under  the  statute,  to  exercise  a  dis- 
cretion in  granting  administration  to  some 
other  person.  See  also  Re  McLaughlin,  103 
Cal.  429,  37  Pac.  410,  and  Clough  v.  Borello, 
5  Cal.  Unrep.  657,  48  Pac.  330. 

In  Boyd  v.  Cloud  (1905)  5  Penn.  (DeL) 
479,  62  Atl.  294,  Joshua  Boyd,  the  decedent, 
left  surviving  him  as  his  only  heir  at  law 
a  brother,  John  L.  Boyd,  who  had  been  ad- 
judged a  lunatic.  His  son  William  Boyd, 
had  been  appointed  his  trustee,  and  by 
virtue  of  that  office,  William  Boyd  was  ap- 
pointed the  administrator  of  the  decedent.  A 
contest  having  arisen  over  the  appointment, 
the  court  summarily  formulated  its  deci- 1 
sion  as  follows :  "The  matter  is  decided  on 
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the  one  point,  viz.,  whether  the  trustee  of 
an  insane  person  is  entitled  to  administer 
on  an  estate  to  which  such  insane  person  ia 
entitled  to  the  residue,  and  therefore  en- 
titled under  the  statute  to  administer;  the 
court  held  that  such  trustee  is  entitled  the 
same  as  the  insane  person  would  be  if  ca- 
pable." 

One  of  the  best  reasoned  opinions  we  have 
found  upon  this  subject  is  Kinnick  v.  Coy 
(1906)  40  Ind.  App.  139,  81  N.  E.  107.  In 
that  case,  Weeks,  the  decedent,  left  surviv- 
ing him  two  daughters,  who  were  nonresi- 
dents of  Indiana,  and  an  infant  son,  who 
was  a  resident  of  Indiana.  A  contest  arose 
over  the  right  of  the  guardian  of  the  infant 
resident  son  on  the  one  hand,  and  that  of 
the  nonresident  daughters  on  the  other,  to 
administer  upon  their  father's  estate.  The 
Indiana  statute  provides  that  administra- 
tion must  be  granted  to  the  widow,  to  the 
next  of  kin,  to  the  largest  creditor,  if  he 
be  a  resident  of  the  state,  in'  the  order 
named  as  to  precedence.  In  disposing  of 
the  case  the  court  said:  "The  only  question 
we  feel  it  necessary  to  determine  in  this 
case  is  whether  the  appellant  is  entitled  to 
administer  upon  this  estate  as  a  matter  of 
right,  on  account  of  his  relationship  as 
guardian  of  the  minor  heir.  If  he  is  so 
entitled,  then  the  fact  that  he  is  a  nonresi- 
dent of  the  county  would  not  deprive  him 
of  that  right.  If  he  is  entitled,  as  the  rep- 
resentative of  his  ward,  to  administer,  he 
would  stand  in  precisely  the  same  position 
as  his  ward  with  reference  to  the  right  to 
administer,  and  this  would  not  require  that 
he  should  be  a  resident  of  the  county.  The 
statute  of  this  state  does  not  expressly  de- 
clare that  a  guardian  shall  be  entitled  to 
administer  upon  the  estate  of  a  decedent 
in  right  of  his  ward.  He  is,  however, 
recognized  as  the  representative  of  his  ward. 
It  is  his  duty  to  care  for  the  ward's  estate, 
and  to  look  after  the  ward's  interest  in 
every  matter  pertaining  to  his  financial 
interest.  The  statute  fixing  the  order  of 
right  to  administer  upon  the  estate  of  a 
decedent  is  founded  upon  the  proposition 
that  the  heirs  and  the  creditors  are  inter- 
ested in  the  estate,  and  that  it  is  in  one 
sense  their  property  that  is  to  be  adminis- 
tered upon.  Their  heirs,  after  the  debts  are 
paid,  own  the  property  of  the  intestate;  it 
is  theirs.  The  creditors  own  the  property 
of  the  estate  to  the  extent  that  it  shall  be 
used  to  pay  the  debts,  and  this  is  the  reason 
of  the  statute's  giving  to  those  persons  a 
preference  in  the  administration.  It  is  the 
rule  at  common  law  that  the  trustee  or 
guardian  of  an  infant  or  non  compos  who 
would  otherwise  be  entitled  to  administer 
upon  an  estate  was  entitled  to  administer  in 
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the  right  of  his  ward  or  cestui  que  tru$t, 
and  in  every  case  in  which  the  question  has 
arisen  it  is  uniformly  held  that  the  g^uard- 
ian  of  an  infant  who,  if  of  age,  would  be  en- 
titled to  administer  upon  an  estate,  is  en- 
titled as  of  right  to  such  administration. 
The  question  has  never  heretofore  arisen  in 
this  state,  but  we  feel  impelled  to  hold,  in 
unison  with  the  current  of  authorities  upon 
the  question,  that  in  this  state  the  guard- 
ian of  an  infant  who,  if  of  age,  would  be  en- 
titled to  administer,  is  in  right  of  his  ward 
entitled  to  letters  of  administration  in  pref- 
erence to  strangers,  and  that  he  stands,  so 
far  as  the  question  of  his  right  to  adminis- 
ter upon  the  estate  is  concerned,  in  the 
shoes  of  his  ward,  and  to  that  extent  repre- 
sents his  ward.  This  holding  is  in  line  with 
the  following  authorities:  Mowry  v.  Lath- 
am (1891)  17  R.  I.  480,  23  Atl.  13;  Boyd  v. 
Cloud  (1905)  6  Penn.  (Del.)  479,  62  Atl. 
294;  Woodruff  v.  Snoover  (1900;  N.  J. 
Frerog.)  45  Atl.  980;  Langan  v.  Bowman 
(1849)   12  Smedes  &  M.  715." 

Hattox  V.  Embry  (1908)  131  6a.  283,  62 
S.  E.  202,  followed  Myers  v.  Cann,  95  Ga. 
383,  22  S.  E.  611,  in  upholding  the  appoint- 
ment of  an  administrator  selected  by  some 
of  the  adult  children  and  the  guardian  of  a 
minor  child  of  a  decedent  as  against  a  Icins- 
man  not  entitled  to  distribution,  who  was 
selected  by  the  other  heirs. 

That  Lewis  Anderson,  if  competent,  had 
the  right  to  qualify  as  administrator  of  his 
father's  estate,  cannot  be  doubted.  Buck- 
ner  v.  Bnclcner,  120  Ky.  696,  S7  S.  W.  776; 
Watkins  t.  Watkins,  136  Ky.  266,  124  S. 
W.  301.  But  as  Lewis  Anderson  was 
mentally  incompetent  to  act  as  adminis- 
trator, we  are  of  opinion,  in  view  of  the 
abundant  authority  above  cited,  which 
seems  to  us  to  be  based  upon  sotind  reason- 
ing, bis  committee,  upon  whom  was  imposed 
the  duty  of  preserving  the  estate,  was  en- 
titled to  qualify  in  the  place  of  his  in- 
competent principal.  Lewis  Anderson  is 
the  next  of  kin,  and  is  the  only  person  inter- 
ested in  the  distribution  of  bis  father's 
estate;  his  uncle,  George  W.  Anderson,  not 
being  entitled  to  participate  in  the  distri- 
bution, is  not  the  next  of  kin  within  the 
meaning  of  the  statute.  In  the  contem- 
plation of  the  statute  he  is  a  stranger,  and 
the  possibility  or  probability  that,  as  the 
uncle  of  the  idiot,  Lewis  Anderson,  he  may 
inherit  a  part,  or  even  all,  of  his  estate, 
does  not  make  him  a  distributee  of  the 
estate  of  David  L.  Anderson,  or  aifect  the 
ease  in  any  way. 

The  judgment  in  each  appeal  is  reversed 
for  further  proceedings  consistent  with  this 
opinion. 
L.R.A.1915C. 


MICHIGAN  STTPREME  COURT. 

CHARLES  M.  MILLER,  PIff.  in  Err., 

V. 

LOUIS  W.  TOLES. 

(—  Mich.  — ,  150  N.  W.  118.) 

Physician  ^  malpractice  ■—  experiment- 
al remedy. 

1.  A  surgeon  is  not  liable  for  the  loss  of 
a  patient's  foot  where,  at  the  time  he  was 
called  to  the  case,  amputation  was  indicated, 
l>ecause  he  tried  a  remedy  Imown  and  ap- 
proved by  the  profession,  though  not  gener- 
ally, which  had  in  some  instances  achieved 
remarkable  results  in  similar  cases,  but 
failed  in  the  case  to  which  he  was  called, 
so  that  amputation  was  finally  resorted  to. 
Evidence  —  malpractice  —  loss  of  foot. 

2.  The  mere  loss  of  a  foot  under  the  care 
of  a  surgeon  is  not  sufficient  to  show  mal- 
practice, in  the  absence  of  evidence  tending 
to  indicate  it. 

(December  18,  1914.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  alleged  malpractice  of 
defendant  in  treating  plaintiff's  ankle. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  \V.  H.  Howard  and  W.  A.  Fras- 
er,  for  plaintiff  in  error: 

Any  deviation  from  the  established  mode 
of  practice  is  sufficient  to  charge  the  physi- 
cian or  surgeon  with  liability  in  case  any 
injury  shall  arise  to  the  patient. 

30  Cyc.  1576;  Patten  v.  Wiggin,  51  Me. 
594,  81  Am.  Dec.  593;  Pike  v.  Honsinger,  155 
N.  y.  201,  63  Am.  St.  Rep.  655,  49  N.  E. 
760. 

When  a  particular  mode  of  treatment  is 
upheld  by  the  concensus  of  opinion,  it 
should  be  followed  by  the  ordinary  prac- 
titioner, and  if  he  sees    fit    to   experiment 


Ifote.  ^  Liability  of  phyaitsian  or  «ur- 
geon  for  failure  to  follow  eatabltahed 
practice  a»  to  method  of  treatment. 

The  earlier  cases  on  this  question  will 
be  found  in  a  note  in  37  L.R.A.  836. 

Generally  as  to  duty  and  liability  of  phy- 
sician or  surgeon  to  patient,  see  Index  to 
L.R.A.  Notes,  "Physicians  and  Surgeons," 
§§  12,  13. 

Cases  dealing  with  the  liability  of  a  phy- 
sician for  injuries  resulting  from  electrical 
or  X-ray  treatment  are  not  included  herein, 
this  question  being  considered  in  notes  to 
Frisk  V.  Cannon,  28  L.R.A.(N.S.)  262,  and 
Sweeney  v.  Erving,  43  L.R.A.(N.S.)   734. 

Liability  in  general. 

In  the  earlier  note  on  this  question  it 
is  said  that  the  rule  is  very  strict  against 
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with  some  other  mode,  he  does  so  at  his 
peril. 

Jackson  v.  Burnham,  20  Colo.  532,  39 
Pac.  577;  30  Cyc.  1576. 

In  an  action  for  negligent  injury,  it  need 
not  be  shown  by  direct  or  conclusive  evi- 
dence, but  may  be  inferred  from  facts  and 
circumstances. 

Billings  T.  Breinig,  45  Mich.  65,  7  N.  W. 
722. 

If  the  jury  is  satisfied  that  the  defendant 
was  wanting  in  care,  the  plaintiff  is  entitled 
to  their  general  verdict. 

Peer  v,  Ryan,  54  Mich.  225, 19  N.  W.  961; 
People  V.  Vanderhoof,  71  Mich.  173,  39  N. 
W.  28. 

Messrs.  Cammlns,  Nichols,  &  Rhoads 
for  defendant  in  error. 


Brooke,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  malpractice  against 
defendant,  who  is  a  surgeon  in  active  prac- 
tice  in  the  city  of  Lansing.  The  record  dis- 
closes the  foUovring  material  facts:  The 
plaintiff  was  injured  as  the  result  of  a  fall 
from  a  scaffold  on  the  24th  day  of  August, 
1909.  His  anlcle  was  badly  sprained,  and 
perhaps  otherwise  injured.  Be  immediate- 
ly called  a  physician.  Dr.  Tooker,  who  pre- 
scribed a  liniment  which  plaintiff  applied 
for  some  three  or  four  weeks.  He  later 
went  to  Dr.  Tooker's  office  where  the  ankle 
was  examined,  and  the  injury  pronounced 
to  be  a  bad  sprain.  The  plaintiff  continued 
to  use  a  liniment  upon  the  limb  during  the 
fall  of  1909  and  the  winter  of  1909-10.     He 


trying  experiments,  and  that  it  would  seem 
that  any  advancement  in  the  art  must  be 
at  the  personal  risk  of  the  physician  rather 
than  of  the  patient.  Muxeb  v.  Toleb  does 
not  conflict  with  this  rule,  as  the  treatment 
in  that  case  could  not  properly  be  classed 
as  experimental,  and  was,  it  appears,  war- 
ranted by  the  circumstances. 

In  an  action  for  damages  against  a  phy- 
sician, resulting  from  an  attempted  cure  of 
hernia  by  the  injection  of  paraffin,  the  de- 
fendant in  McClarin  v.  Grenzfelder,  147  Mo. 
App.  478,  126  S.  W.  817,  testified  that  the 
method  of  treatment  he  adopted  had  been 
used  in  Chicago,  Cincinnati,  and  in  Vienna, 
Austria,  where  it  had  been  developed  nine 
years  previously,  and  other  witnesses  tes- 
tined  for  the  defendant  that  they  had  been 
cured  of  hernia  by  this  method.  There 
was  evidence,  however,  that  the  usual  meth- 
od of  treating  hernia  was  by  surgical 
operation.  The  rule  was  laid  down  that  "if 
expert  practitioners  of  defendant's  school 
concurred  in  opinion  about  the  right  method 
of  treating  hernia,  and  defendant  adopted 
a  method  not  recognized  as  sound,  then, 
according  to  the  courts  which  have  passed 
on  the  question,  his  conduct  should  be  re- 
garded as  an  experiment  which  renders  him 
liable,  if  it  injured  plaintiff  in  the  way  al- 
leged; .  .  .  But  if  defendant's  system 
of  treatment  was  recognized  as  proper,  then, 
though  there  were  other  systems  recognized 
as  proper,  he  cannot  be  convicted  of  negli- 
gence if  he  made  use  of  the  one  he  deemed 
most  suitable  for  plaintiff's  case.  .  . 
In  such  a  condition  of  medical  science  the 
question  of  defendant's  responsibility  would 
turn  on  whether  he  administered  the  remedy 
preferred  by  him  with  the  degree  of  care 
and  skill  required  of  a  person  holding  him- 
self out  as  an  expert.  What  we  are  dubious 
about  is  whether  the  evidence  for  defendant 
conduced  to  prove  the  treatment  he  used 
was  recognized  by  the  experts  of  his  school 
as  proper  for  the  relief  of  hernia.  That 
it  was  of  comparatively  recent  origin  ought 
not,  ipso  facto,  to  put  it  in  the  class  of  in- 
novating experiments,  so  as  to  lay  the  de- 
fendant liable  for  a  bad  result,  even  though 
he  displaved  reasonable  skill  and  care  in  the 
L.R.A.]9i5C. 


manner  of  applying  it.  This  is  true  because 
some  of  the  most  approved  systems  of  treat- 
ment, like  antitoxin  for  diphtheria,  met 
with  general  acceptance  by  the  medical 
profession  a  few  years  after  their  discov- 
ery." In  this  case  an  instruction  was  held 
erroneous  that  the  verdict  should  be  for 
the  plaintiff  if  the  manner  of  treatment 
used  by  the  defendant  was  "not  used  by 
physicians  and  surgeons  of  ordinary  skill 
and  care,  and  as  a  direct  result  of  the  use 
of  such  methods  the  plaintiff  suffered  the  in- 
jury of  which  he  complains,"  and  that  or- 
dinary skill  and  care  as  so  used  meant  such 
skill  and  care  as  were  used  by  physicians 
and  surgeons  of  ordinary  ability  in  the  same 
locality  or  similar  locality  under  the  same 
or  similar  circumstances.  The  defendant 
having  represented  himself  as  a  specialist 
in  the  treatment  of  hernia,  it  was  said 
that  he  was  bound  to  exercise  the  care  of 
a  specialist,  and  that  the  propriety  of  his 
treatment  was  to  be  determined  with  ref- 
erence to  the  practice  and  approval  of  spec- 
ialists; that  it  might  be  uie  system  was 
recognized,  approved,  and  used  by  physi- 
cians who  had  kept  pace  with  scientific 
progress  in  relieving  hernia,  but  "was  a 
method  or  manner  of  treatment  not  used 
by  physicians  and  surgeons  of  ordinary  care 
and  skill,"  as  stated  in  the  instruction. 

And  in  Sawdey  v.  Spokane  Falls  4,'  N.  R. 
Co.  30  Wash.  349,  94  Am.  St.  Rep.  880,  70 
Pac.  972,  the  rule  was  laid  down  that  a 
surgeon  must  not  experiment  in  his  treat- 
ment of  the  injury;  but  that,  "on  the  con- 
trary, if  he  desires  to  avoid  liability  for 
his  mistakes,  he  must  treat  it  in  some 
method  recognized  and  approved  by  his  pro- 
fession as  most  likely  to  produce  favorable 
results.  If  there  be  more  than  one  of  these 
applicable  to  the  particular  case  in  hand, 
he  is  not,  of  course,  liable  for  an  honest 
mistake  of  judgment  in  his  selection  of  the 
method;  but  if  bad  results  follow,  and  lia- 
bility therefor  is  to  be  avoided,  it  must  ap- 
pear that  the  treatment  applied  was  ap- 
proved and  recognized,  as  well  as  that  it 
i  was  pursued  with  ordinary  diligence  and 
I  skill."  In  this  case  it  was  held  that  the 
question  of  the  surgeon's  n^ligence  should 
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did  so^e  work  during  this  period,  but  found 
that  when  he  worked  the  swelling  in  his 
ankle  would  become  greater,  and  when  he 
stopped  work  it  would  subside,  in  some 
measure.  In  the  spring  of  1910  plaintiff 
consulted  Dr.  Hagadorn,  a  physician  of 
Lansing,  who  made  an  X-ray  photograph  of 
the  ankle.  Dr.  Hagadorn  prescribed  differ- 
ent medicines,  among  them  iodine,  which 
was  applied  externally.  Dr.  Hagadorn's 
treatment  was  continued  a  week  or  two,  but 
the  ankle  did  not  respond  to  the  treatment 
or  grow  better.  In  June,  1910,  plaintiff  con- 
sulted Dr.  Nottingham,  also  of  the  city  of 
Lansing.  This  physician  also  took  an  X- 
ray  photograph  of  the  ankle,  and  later  put 
the  injured  member  in  a  plaster  cast.  This 
was  worn  two  weeks,  taken  off,  and  a  sec- 


ond one  applied.  The  second  one  was  worn 
about  three  weeks,  when  it  was  removed. 
The  ankle  was  no  better.  Plaintiff  then 
consulted  Dr.  Gordon,  who  treated  the  in- 
jured limb  with  a  hot  solution  and  bandaged 
it.  The  swelling  became  somewhat  reduced 
under  this  treatment,  ..nd  during  the  sum- 
mer of  1910  plaintiff  was  able  to  do  some 
little  work.  During  September  of  1910  he 
undertook  to  perform  ordinary  labor,  but 
found  that  the  ankle  became  extremely  pain- 
ful and  very  badly  swollen,  bo  that  he  was 
forced  to  desist.  By  November  19,  1910,  the 
ankle  had  assumed  such  a  condition  that  Dr. 
Gordon,  the  attending  physician,  advised 
plaintiff  his  case  was  one  which  demanded 
surgical  rather  than  medicinal  treatment. 
Dr.   loles,   the    defendant,    was    thereupon 


have  been  submitted  to  the  jury,  where 
there  was  evidence  that  the  method  employ- 
ed in  treating  an  oblique  fracture  ot  the 
femur  was  approved  by  some  authorities 
but  was  not  the  usual  method  of  treatment. 

It  has  been  said  that  a  surgeon  "is  bound 
to  keep  abreast  of  the  times,  and  a  depart- 
ure from  approved  methods  in  general  use, 
if  it  injures  the  patient,  will  render  him 
liable,  however  good  bis  intentions  may  have 
been."  Pike  v.  Honsinger,  155  N.  Y.  201, 
63  Am.  St.  Rep.  655,  49  N.  E.  760.  The 
above  was  quoted  with  approval  in  Bigney 
V.  Fisher,  26  R.  I.  402,  59  Atl.  72. 

And  in  Allen  v.  Voje,  114  Wis.  1,  89  N.  W. 
924,  an  action  against  a  physician  for  neg- 
ligent treatment  of  the  plaintiff,  an  instruc- 
tion was  approved  that  "a  departure  from 
approved  methods  in  general  use,  if  it  in- 
jures the  patient,  will  render  him  (the 
physician)  liable,  however  good  his  inten- 
tions may  have  been,"  the  court  saying  that 
the  instruction,  viewed  in  the  light  of  the 
rest  of  the  charge,  excluded  the  idea  of 
liability  for  variations  from  customary  prac- 
tice merely  in  the  way  of  increased  pre- 
caution, recognized  as  such.  It  was  said: 
"We  think  the  rule  laid  down  by  the  court 
is  supported  by  the  weight  of  authority  in 
cases  where  there  can  be  said  to  be  a 
thoroughly  established  and  usual  method  of 
treating  a  situation.  We  have  little  doubt 
that,  if  the  first  case  of  vaccination  had 
proved  disastrous  and  injured  the  patient, 
the  physician  should  have  been  held  liable. 
Nor  do  we  believe  that  a  physician  of  stand- 
ing and  loyalty  to  his  patients  will  subject 
them  to  mere  experiment,  the  safety  or  vir- 
tue of  which  has  not  been  established  by  ex- 
perience of  the  profession,  save  possibly 
where  the  patient  is  in  extremis,  and  fatal 
results  substantially  certain  unless  the  ex- 
periment may  succeed." 

In  regard  to  the  contention  that  the  rule 
adopted  made  the  physician  liable  in  case 
he  adopted  new  methods,  although  improved 
ones,  and  that  no  progress  in  medicine  was 
possible  if  physicians  must  adhere  to  an- 
cient methods,  the  court  in  Allen  v.  Voje, 
supra,  quoted  from  the  opinion  in  Carpenter 
V.  Blake,  60  Barb.  488  (cited  in  the  earlier 
L.R.A.1915C. 


note  on  this  question),  as  follows:  "Some 
standard  by  which  to  determine  the  pro- 
priety of  treatment  must  be  adopted;  other- 
wise 'experiments  will  take  the  place  of  skill, 
and  the  reckless  experimentalist  the  place 
of  the  educated,  experienced  practitioner. 
.  .  .  But  when  the  case  is  one  as  to  which 
a  system  of  treatment  has  been  followed 
for  a  long  time,  there  should  be  no  depart- 
ure from  it,  unless  the  surgeon  who  does 
it  is  prepared  to  take  the  risk  of  establish- 
ing by  his  success  the  propriety  and  safety 
of  his  experiment.  The  rule  protects  the 
community  against  reckless  experiments, 
while  it  admits  the  adoption  of  new  reme- 
dies and  modes  of  treatment  only  when  their 
benefits  have  been  demonstrated,  or  when, 
from  the  necessity  of  the  case,  the  surgeon 
or  physician  must  be  left  to  the  exercise 
of  his  own  skill  and  experience." 

It  was  also  held  in  Allen  v.  Voje,  supra, 
that  an  instruction,  in  regard  to  the  failure 
of  a  physician  to  remove  an  abscess,  that 
failure  to  follow  the  established  practice  in 
the  care  and  treatment  of  the  case  for  the 
detection  and  removal  of  the  abscess,  "rec- 
ognized, adopted,  and  followed  by  all  phys- 
icians and  surgeons  of  good  standing," 
would  be  negligence,  was  not  erroneous  be- 
cause of  the  use  of  the  word  "all,"  as  tend- 
ing to  convey  the  impression  that  it  requir- 
ed the  defendant  to  have  and  exercise  the 
skill  of  all  the  physicians  residing  in  his 
neighborhood. 

Testimony  by  physicians  residing  in  an- 
other city  30  miles  distant  from  that  in 
which  the  defendant  practised  as  to  whether 
certain  treatment  was  proper  and  sanc- 
tioned by  physicians  and  surgeons  in  the 
latter  place  possessing  and  exercising  ordi- 
nary skill  and  intelligence  was  held  in 
Allen  V.  Voje,  supra,  not  objectionable  on 
the  ground  that  it  was  calling  upon  third 
persons  to  testify  as  to  the  opinion  of  oth- 
ers, or  because  the  witnesses  practised  in 
a  different  vicinity,  where  they  testified  they 
were  familiar  with  the  practice  of  medicine 
and  the  custom  of  the  profession  in  the 
vicinity  in  question. 

In  an  action  for  damages  for  alleged  neg- 
ligent  treatment   of   a   dislocation    of    the 
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called  in  consultation.  What  occurred  at 
this  consultation  is  set  out  in  the  testimony 
of  Dr.  Gordon,  who  was  sworn  as  a  witness 
for  plaintiff.  In  part,  he  testified  as  fol- 
lows: "I  thought  the  condition  at  that  time 
justified,  and  called  for,  amputation.  That 
is  why  I  called  in  a  surgeon.  I  told  Mr. 
Miller  that  I  considered  the  case  surgical. 
I  called  the  surgeon  for  the  purpose  of  con- 
sultation about  the  patient  and  advised 
what  to  do,  but  had  in  view  an  amputation. 
It  was  my  judgment  that  the  joint  had  be- 
come useless,  and  there  was  no  use  treating 
it  any  longer.  Dr.  Xoles  and  I  made  a  very 
careful  examination  of  the  joint,  and  the 
doctor  said  to  the  patient  that  he  could  not 
promise  him  anything,  but  that  there  was 
some  chance  of  saving  it.  I  think  he  made 
a  remark  like  that.  I  knew  in  a  general 
way  of  this  Murphy  treatment.  I  knew  that 
it  was  reported  in  the  journals  that  it  had 


in  some  instances  accomplished  remarkable 
results.  I  knew  that  it  was  a  treatment 
that  was  being  used  by  Dr.  Murphy,  of  Chi- 
cago, for  chronic  inflammatory  condition  of 
joints.  Dr.  Murphy  is  very  famous  as  a 
surgeon  of  the  joints.  After  the  treatment 
the  temperature  came  down.  Along  in  the 
early  part  of  February  the  limb  resumed  a 
condition  similar  to  that  in  which  the  limb 
was  at  the  time  I  called  Dr.  Toles.  There 
was  no  time  when  the  limb  became  anything 
like  normal.  Even  at  the  time  when  the 
temperature  came  down  and  tliere  was  some 
subsiding  of  the  enlargement,  it  was  still 
greatly  enlarged  all  the  time.  Even  after 
me  exploratory  examination  1  still  thought 
that  amputation  was  advisable.  While  he 
was  still  under  the  aniesthetic  I  remarked 
that  it  should  be  taken  off.  I  don't  know 
just  why  1  said  that  because  the  ease  was 
really  Dr.  Xoles's  case,  and  yet  I  had  been 


clavicle,  it  was  held  in  Tomer  v.  Aiken,  126 
Iowa,  114,  101  N.  W.  769,  that  the  question 
whether  the  defendant  should  have  adopted 
the  "Stimson  method"  of  dressing  was  for 
the  jury,  one  physician  having  testified  that 
the  method  used  had  been  standard  until 
Stimson's  treatment  came  in  vogue,  but 
that  it  was  not  at  the  present  time  regarded 
as  eflicient,  while  other  physicians  testified 
that  the  method  adopted  was  generally  ap- 
proved. 

Where  a  carbolic  acid  solution  was  ap- 
plied for  the  purpose  of  removing  smallpox 
pittings,  resulting  in  a  scar,  it  was  held  that 
the  defendants,  who  had  applied  the  treat- 
ment, were  liable  for  damages.  Graham  v. 
Dr.  Pratt  Institute,  163  111.  App.  91.  The 
court  said  that  the  evidence  tended  to  show 
that  there  was  no  treatment  known  to  medi- 
cal science  for  the  cure  or  removal  of  small- 
pox pits;  and  that  if  the  defendants,  by 
applying  a  solution  of  acid  to  the  plain- 
tiff's face  mutilated  his  face,  when  they 
knew,  or  were  bound,  in  the  eyes  of  the 
law,  to  know,  that  such  treatment  was  not 
sanctioned  by  medical  science,  and  that  they 
had  therefore  no  legal  right  to  perform  the 
operation  or  to  apply  such  treatment,  the 
treatment  would  not  be  relieved  from  the 
imputation  of  malice  in  its  legal  sense,  al- 
though there  was  no  malicious  intent  pres- 
ent. 

In  an  action  against  a  physician  and  sur- 
geon for  malpractice,  an  instruction  was 
given  for  the  plaintiff  in  Prichard  v.  Moore, 
75  111.  App.  553,  that  the  defendant  was 
required  to  "use  the  appliances  and  instru- 
mentalities ordinarily  used  by  surgeons  of 
good  standing  and  reasonable  and  ordinary 
skill."  This,  the  court  said,  was  urged  as 
error  on  the  ground  that  the  defendant  had 
a  right  to  employ  any  appliances,  whether 
ordinarily  used  or  not,  it  he  exercised  rea- 
sonable and  ordinary  skill,  and  that  the  in- 
struction would  exclude  new  and  better 
appliances  than  those  in  ordinary  use;  but 
that  there  was  no  claim  that  unusual  ap- 
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pliances  had  been  employed,  and  the  in- 
struction therefore  was  not  erroneous  in 
the  condition  of  the  proof,  though  it  might 
have  been  if  the  proof  had  shown  that  the 
defendant  employed  unusual  appliances. 

In  Craghead  v.  McCullough,  —  Colo.  — , 
146  Pac.  235,  it  was  said  that  "employing 
the  method  to  reduce  a  fracture  generally 
recognized  by  surgeons  as  proper  is  not 
negligence,"  and  that  in  this  case  "all  the 
surgeons  called  as  witnesses  who  testified 
on  the  subject  stated  that  the  method  de- 
fendant employed  was  the  usual  and  proper 
one  to  treat  an  oblique  fracture  of  the 
clavicle." 

And  in  De  Long  v.  Delaney,  206  Pa.  226, 
55  Atl.  965,  it  was  held  that  a  physician 
was  not  liable  for  failure  to  use  a  tourni- 
quet to  stop  the  flow  of  blood  from  the 
crushed  limb  of  a  patient,  where  there  was 
no  evidence  from  any  witness  competent 
to  express  an  opinion  that  it  should  have 
been  used  in  this  instance,  or  that  the  tight 
bandage  applied  by  the  defendant  was  not 
fully  its  equivalent. 

Practice  of  his  own  school. 

"The  skilfullness  of  a  physician  in  diag- 
I  nosis   and    treatment'  should    be   tested    by 
I  the  recognized  rule  of  his  own  school."    Mc- 
I  Graw  v.  Kerr,  23  Colo.  App.  163,  128  Pac. 
870.     To   a   similar   effect   arc   Martin    v. 
Courtney,  75  Minn.  256,  77  N.  W.  813,  sub- 
sequent appeal  in  87  Minn.  197,  91  N.  W. 
487,  and  Wjlkins  v.  Brock,  81  Vt.  332,  70 
I  Atl.  572  (action  against  osteopath). 

And  in  Booth  v.  Andrus,  91  Neb.  810,  137 
N.  W.  884,  an  action  against  a  physician 
I  and  surgeon  of  the  eclectic  school  for  mal- 
I  practice  in  the  treatment  of  the  plaintiff, 
the  rule  was  laid  down  that  physicians  are 
only  boimd  to  exercise  such  reasonable  care 
and  skill  as  are  usually  exercised  by  physi- 
cians or  surgeons  in  good  standing  in  the 
same  school  of  practice. 
"It  seems  to  be  a  soimd  and  reasonable 
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interested  in  the  case.  I  examined  the  tis- 
sues and  looked  at  the  leg,  and  I  remarked 
in  a  kind  of  aside — I  remembered  saying 
it  was  better  off  than  on.  I  did  not  con- 
sider that  the  ankle  would  ever  become  use- 
ful. I  did  not  pose  as  an  expert  surgeon  or 
anything  of  that  kind.  It  was  just  simply 
my  own  notion  of  it." 

As  a  result  of  the  consultation,  it  was  de- 
termined by  the  defendant  to  attempt  to 
save  plaintiff's  foot  and  ankle  by  the  use 
of  what  is  known  as  the  "Murphy  Treat- 
ment." This  consists  in  the  injection,  by 
means  of  a  hypodermic  syringe,  of  a  solu- 
tion, the  nature  of  which  is  not  disclosed 
by  the  record.  The  first  of  these  injections 
was  administered  November  20,  1910;  the 
second  December  3,  1910;  and  the  third  De- 
cember 30,  1910.  At  the  time  the  first  in- 
jection was  administered,  the  plaintiff's 
temperature    was    about    102°,    indicating. 


probably,  that  the  diseased  condition  of  the 
ankle  was  causing  a  serious  constitutional 
disturbance.  It  was  doubtless  this  fact 
which  induced  the  belief  expressed  by  Dr. 
Gordon  that  the  plaintiff's  life  could  be 
saved  only  by  amputation  of  the  diseased 
limb.  As  a  result  of  the  injections,  plain- 
tiff's high  temperature  subsided.  After 
each  injection,  however,  plaintiff  suffered 
severe  pain,  which  lasted  from  one  to  three 
days,  requiring  the  administration  of  opi- 
ates for  its  relief.  Xo  marked  improvement 
followed  the  use  of  the  injection  and  on 
February  14,  1911,  it  was  determined  to 
undertake  an  exploratory  operation.  This 
was  performed,  and  the  bones  on  the  inside 
of  the  ankle  were  laid  bare  for  examination. 
The  condition  in  which  they  were  found  is 
not*  disclosed  by  any  expert  testimony,  al- 
though plaintiff  testifies  that  he  was  as- 
sured by  the  defendant  that  the  bones  were 


rule  and  well  established  by  the  authorities 
that  the  treatment  of  a  physician  of  one 
particular  school  is  to  be  tested  by  the  gen- 
eral principles  and  practices  of  bis  school, 
and  not  by  those  of  other  schools,  and  that 
a  physician  or  surgeon  is  bound  to  exercise 
such  reasonable  care  and  skill  as  is  pos- 
sessed and  exercised  by  physicians  and  sur- 
geons generally  in  good  standing  of  the  same 
system  or  school  of  practice  or  treatment  in 
the  locality  and  community  of  his  practice, 
having  due  regard  to  the  advanced  state  of 
the  school  or  science  of  treatment  at  the 
time  of  such  treatment.  .  .  .  When  a 
patient  selects  any  one  of  the  many  schools 
of  treatment  and  healing  to  serve  him,  he 
thereby  accepts  and  adopts  the  kind  of 
treatment  common  to  that  school  or  class, 
and  the  care,  skill,  and  diligence  with  which 
he  is  treated,  when  questioned  in  a  court 
of  justice,  should  be  tested  by  the  evidence 
of  those  who  are  trained  or  skilled  in  that 
school  or  class."  State  v.  Smith,  25  Idaho, 
541,  138  Pac.  1107,  where  an  osteopath  was 
tried  for  manslaughter  on  the  ground  of 
having  starved  a  patient  to  death  in  the 
course  of  a  medical  treatment. 

But  that  a  physician  of  one  school  may 
testify  as  to  the  correctness  of  the  diagnosis 
of  a  case  which  one  of  another  school  treated 
as  dislocation  of  the  hip  joint,  where  the 
diagnosis  of  dislocation  and  of  disease  of 
the  joint  is  the  same  in  all  schools  of  medi- 
cine, see  Grainger  v.  Still,  187  Mo.  197,  70 
L.R.A.  49,  85  S.  W.  1114. 

In  an  action  for  damages  for  alleged  neg- 
ligence in  administering  osteopathic  treat- 
ment, an  instruction  has  been  held  error 
that  the  treatment  was  negligent  if  it  was 
improper  and  not  such  as  an  ordinarily 
skilful  and  prudent  man  would  have  given 
under  the  circumstances  since  it  ignored 
the  fact  "that  the  plaintiff  submitted  to 
the  treatment  fumisned  by  the  defendant 
school  knowing  that  it  was  to  be  applied 
according  to  the  system  known  as  osteop- 
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athy,  and  that  treatment  according  to 
this  system  was  contemplated  in  her  con- 
tract, and  gave  the  jury  the  right  to  find 
that  osteopathic  treatment  was  not  proper 
treatment,  and  that  persons  administering 
it  were  not  ordinarily  skilful  and  careful; 
while  the  law  is  that  her  treatment  must  ue 
judged  by  this  method."  Atkinson  v.  Amer- 
ican School  of  Osteopathy,  240  Mo.  338, 
144  S.  W.  816.  A  statute  expressly  recog- 
nized osteopathy  as  a  system  of  treating 
diseases. 

In  Longan  v.  Weltmer,  180  Mo.  322,  64 
L.R.A.  969,  103  Am.  St.  Rep.  673,  79  S.  W. 
655,  it  was  held  that  to  entitle  one  to  re- 
cover damages  for  injuries  negligently  in- 
tlicted  upon  him  by  a  magnetic  healer  in 
treating  a  disease,  be  is  not  bound  to  show 
that  the  treatment  received  was  not  proper 
or  usual  in  magnetic  healing,  but  that  it  is 
sufficient  to  show  that  it  was  not  proper 
to  be  given  in  any  case  to  one  in  the  plain- 
tiff's condition  at  the  time  of  receiving  it. 
The  court  said,  however,  that  if  the  action 
were  being  prosecuted  upon  the  theory  that 
the  defendants  were  physicians,  or  that 
magnetic  healing  was  one  of  the  recognized 
professions,  there  would  be  more  force  in 
the  contention  that  it  devolved  upon  the 
plaintiff  to  show  that  the  kind  of  treatment 
adopted  was  not  proper  or  usual  in  mag- 
netic healing. 

That  one  who  employs  a  Christian  Scien- 
tist to  treat  a  disease  from  which  he  is  suf- 
fering cannot,  after  receiving  the  treatment 
ordinarily  administered  by  such  heal- 
ers, without  benefit,  hold  him  liable  in  dam- 
ages because  the  method  of  treatment  is 
improper,  and  that  a  person  who  offers  to 
treat  diseases  as  a  Christian  Scientist  is 
bound  only  to  exercise  the  care,  skill,  and 
knowledge  of  one  who  undertakes  to  treat 
diseases  according  to  the  methods  of  such 
healers,  and  not  of  the  ordinary  physicians, 
see  Spead  v.  Tomlinson,  73  N.  H.  46,  68 
L.R.A.  432,  59  Atl.  376,  R.  E,  H. 


Digitized  by 


Google 


600 


MICHIGAN  SUPREME  COURT. 


all  right  and  that  a  complete  cure  would 
follow.  However,  the  ankle  did  not  im- 
prove, but  continued  to  grow  markedly 
worse,  until  on  August  7,  1912,  about  eigh- 
teen months  after  the  exploratory  operation, 
plaintiff's  condition  became  so  alarming 
(his  temperature  having  arisen  to  about 
104°)  that  it  was  obvious  an  amputation 
must  be  resorted  to  or  he  would  certainly 
die.  The  foot  was  therefore,  upon  that  date, 
cut  off. 

It  appears  from  the  record  that  four  doc- 
tors were  sworn  on  behalf  of  plaintiff,  al- 
though the  testimony  of  but  two  of  them. 
Dr.  Gordon  and  Dr.  Holm,  is  set  out  there- 
in. 

Briefly  stated,  it  was  the  claim  of  the 
plaintiff  that  the  defendant  was  guilty  of 
malpractice:  (1)  In  administering  the* In- 
jections which  he  describes  as  an  experi- 
mental remedy;  (2)  in  failing  to  relieve 
plaintiff's  pain  after  the  administration  of 
the  several  injections;  (3)  in  carelessly 
and  negligently  conducting  the  exploratory 
operation  in  such  a  manner  as  to  cut  the 
muscles  and  tendons  on  the  inside  of  the  in- 
jured ankle,  and  in  failing  to  support  the 
same  properly  after  the  operation,  so  that 
plaintiff's  foot  gradually  turned  outwards, 
and  when  his  weight  was  imposed  upon  it, 
the  foot  turned  completely  over. 

Upon  the  conclusion  of  the  plaintiff's  case 
a  verdict  was  directed  for  the  defendant,  up- 
on the  ground  that  the  record  contained  no 
evidence  tending  to  show  that  the  treatment 
administered  by  the  defendant  in  any  of  the 
particulars  charged  in  the  declaration  was 
improper  or  conduced  in  any  way  to  the 
loss  of  the  plaintiff's  foot.  It  is  obvious 
from  an  examination  of  this  record  that  at 
the  time  Dr.  Toles  was  called  plaintiff's 
ankle  was  in  an  extremely  serious  condition. 
It  was  in  such  a  condition  as,  in  the  opin- 
ion of  his  attending  physician,  demanded 
amputation.  Under  these  circumstances  de- 
fendant tried  a  remedy  which  appears  to 
have  been  known  and  approved  by  the  pro- 
fession, though  perhaps  not  generally,  and 
which  in  some  instances  of  diseased  joints 
had  achieved  remarkable  results.  It  is  ap- 
parent from  the  testimony  of  Dr.  Gordon, 
the  plaintiff's  own  witness,  that  a  favorable 
result  from  such  treatment  was  scarcely  to 
be  expected;  at  most,  it  could  only  be  hoped 
for.  Inasmuch  as  the  only  alternative  at 
that  time  was  immediate  amputation,  it 
would,  in  our  opinion,  be  a  strange  applica- 
tion of  the  law  which  would  hold  defendant 
responsible  for  its  failure.  In  treating  a 
broken  or  diseased  limb,  the  implied  con- 
tract between  the  surgeon  and  patient  is  not 
to  restore  it  to  its  natural  condition,  but 
to  use  that  degree  of  diligence  and  skill 
which  is  ordinarily  possessed  by  the  average 
L.R.A.191SC. 


of  the  members  of  the  profession  in  similar 
localities,  giving  due  consideration  to  the 
state  of  the  art  at  the  time.  30  Cyc.  p. 
1673,  note  35;  39  Century  Dig.  title,  ''Phy- 
sicians and  Surgeons,"  §  23. 

While  the  facts  touching  plaintiff's  injury 
and  his  subsequent  treatment,  step  by  step, 
are  set  out  in  the  record  by  witnesses  both 
lay  and  expert,  there  is  absolutely  no  testi- 
mony from  any  witness  in  the  record  that 
the  course  pursued  by  the  defendant  was  im- 
proper or  contributed  in  any  degree  to  the 
loss  which  the  plaintiff  suffered.  No  wit- 
ness, lay  or  expert,  testified  that,  under  the 
circumstances  of  the  case,  the  administra- 
tion of  the  so-called  Murphy  treatment  was 
not  warranted.  No  witness,  lay  or  expert, 
testified  that,  in  making  the  exploratory 
operation,  the  muscles  or  tendons  holding 
the  foot  in  place  were  severed  by  the  defend- 
ant. There  is  no  testimony  tending  to  show 
that  the  gradual  turning  of  the  foot,  during 
the  months  succeeding  the  exploratory 
operation,  was  the  result  of  that  operation, 
rather  than  the  result  of  the  antecedent  in- 
jury. It  appears  to  be  the  contention  of 
the  plaintiff  that,  having  laid  before  the 
jury  the  facts  surrounding  the  injury,  the 
subsequent  treatment,  and  the  ultimate  loss 
of  the  limb,  the  jury,  in  the  absence  of  all 
testimony  of  an  expert  character  tending  to 
show  malpractice,  should  be  permitted  to 
draw  inferences  of  negligent  conduct  on  the 
part  of  defendant.  We  have  had  occasion, 
very  recently,  to  pass  upon  this  identical 
question.  In  the  case  of  Farrell  v.  Haze, 
167  Mich.  374,  122  N.  W.  197,  the  follow- 
ing request  to  charge  was  submitted  on  be- 
half of  the  defendant: 

"The  question  whether  the  loss  of  the 
plaintiff's  foot  was  attributable  to  anything 
that  the  plaintiff  claims,  the  defendant  did 
or  omitted  to  do  is  a  scientific  question, 
which  the  jury  cannot  determine  for  itself, 
and  can  only  be  answered  by  an  expert ;  and, 
inasmuch  as  no  expert  or  medical  man  or 
surgeon  has  stated  that  the  loss  of  the  foot, 
in  his  opinion,  came  from  anything  the  de- 
fendant did  or  omitted  to  do,  therefore  I 
charge  you  that  you  cannot  take  the  loss 
of  the  foot  into  consideration  in  this  case 
or  hold  the  defendant  liable  therefor." 

We  held,  at  page  392  of  167  Mich,  that 
the  proffered  request  should  have  been  given. 
Upon  the  same  point  see  also  Wood  v. 
Barker,  49  Mich.  296,  13  N.  W.  897 ;  Mayo 
v.  Wright,  63  Mich.  32,  29  N.  W.  832; 
Spaulding  v.  Bliss,  83  Mich.  311,  47  N.  W. 
210;  and  Neifert  v.  Hasley,  149  Mich.  232, 
112  N.  W.  705. 

We  are  of  the  opinicm  that  the  circuit 
judge  properly  directed  a  verdict  for  de- 
fendant, and  the  judgment  will  stand  af- 
firmed. 
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WILLIAM  R.  HOMAN,  Appt., 

T. 

OAK   C.   REDICK    et   al.,    Exrs.,    etc,   of 
John  I.  Redick,  Deceased. 

(—  Neb.  — ,  149  N.  W.  782.) 

Princi|>al   and   agent  —  occapancy   of 
office  —  power  -nritb  interest. 

1.  Where  an  office  is  furnished  to  an  agent 
employed  to  manage  property  and  collect 
rents,  rent  free,  as  a  part  of  the  compensa- 
tion for  hia  services,  the  relation  of  land- 
lord and  tenant  does  not  exist,  the  occupiui- 
cv  is  merely  ancillary  to  the  service,  and 
the  agent  does  not  take  his  power  coupled 
with  an  interest. 

Contract  —  Bervlces  —  death  ^  effect. 

2.  As  a  general  rule,  a  contract  for  per- 
sonal services  is  dissolved  by  the  death  of 
either  party. 

Same  —  mutual  termination. 

3.  If  the  contract  is  so  far  personal  that 
the  representatives  of  one  of  the  parties  to 
it  are  not  respoDsible  in  damages  for  re- 
fusing to  complete  its  performance,  the  rep- 
resentative of  the  other  party  is  not  re- 
sponsible for  a  like  failure. 

Same  ^  care  of  real  estate  —  snrvi'val. 

4.  A  contract  was  made  that  A  should 
manage  and  control  a  number  of  parcels 
of  improved  real  estate  belonging  to  B  for 
the  term  of  five  years,  should  collect  the 
rents  and  make  repairs,  and  pay  the  money 
remaining  in  his  hands  on  the  15th  of  each 
month  to  B.  It  contained  the  provision: 
"That  the  covenants  in  this  contract  shall 
succeed  to  and  be  binding  upon  the  respec- 
tive heirs,  executors,  administrators,  and 
assigns  of  the  parties  hereto."  After  A 
had  entered  upon  the  performance  of  his 
duties,  B  died,  having  by  vrill  devised  the 
property  to  his  executors  and  trustees. 
Held  that,  since  such  a  contract  could  not 
be  enforced  as  against  the  heirs,  executors, 
and  assigns  of  A,  it  was  equally  unenforce- 
able against  the  personal  representatives  of 
B.  Held  further,  that  the  fact  that  the 
executors  permitted  A  for  some  time  after 
the  death  of  B  to  manage  the  property 
and  collect  the  rents  did  not  constitute  a 
ratification  and  adoption  of  the  contract. 

(December  4,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Dcuglaa  Coun- 
ty dismissing  an  action  brought  to  recover 

Headnotes  by  Lexton,  J. 


Note.  —  For  termination  of  contract  of 
employment  by  death  of  one  of  the  parties, 
see  notes  to  Mendenhall  v.  Davis,  21  L.R.A. 
(N.S.)  914,  and  Dumont  v.  Heighton,  39 
L.R.A.(N.S.)  1187. 

For  occupation  of  premises  as  a  servant 
and  as  tenant,  see  note  to  Bourland  v.  Mc- 
Knight  &  Bro.  4  L.R.A.(N.S.)  698. 
L.R.A.1915C. 


damages  for  breach  of  a  contract  for  person- 
al services.     AQirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morsman,  Maxwell,  &  Thomp- 
son, and  Will  E.  B.  Thompson,  for  ap- 
pellant: 

Under  the  terms  of  the  contract  the  plain- 
tiff was  vested  with  an  agency  or  authority 
coupled  with  an  interest  in  the  subject- 
matter. 

Volk  v.  StoweU,  98  Wis.  386,  74  N.  W. 
118. 

If  the  contract  did  not  create  an  agency 
coupled  with  an  interest,  yet  the  contract 
was  binding  upon  the  executors  and  trustees 
of  the  deceased  to  the  extent  that,  if  they 
refused  to  be  bound  by  the  terms  of  the  con- 
tract, and  discharged  the  plaintiff,  they 
were  liable  in  damages. 

Mills  V.  Smith,  193  Mass.  11,  6  L.R.A. 
(N.S.)  865,  78  N.  E.  765;  Volk  v.  Stowell, 
98  Wis.  386,  74  N.  W.  118;  Wylie  v.  Coxe, 
15  How.  415,  14  L.  ed.  753;  Hawley  v. 
Smith,  45  Ind.  183;  Grapel  v.  Hodges,  112 
N.  Y.  419,  20  N.  E.  642;  Price  v.  Haeberle, 
25  Mo.  App.  201 ;  Mecartney  t.  Carbine,  108 
111.  App.  282;  Barrett  ▼.  Towne,  196  Mass. 
487,  13  L.R.A.(N.S.)  643,  82  N.  E.  698; 
Cloe  v.  Rogers,  31  Okla.  255,  38  L.R.A. 
(N.S.)   366,  121  Pac.  201. 

If  the  decedent's  part  of  the  contract 
could  be  performed  by  his  representatives, 
the  contract  was  not  so  personal  as  to 
terminate  by  his  death. 

Billings's  Appeal,  106  Pa.  559;  Babcock 
V.  Goodrich,  3  How.  Pr.  N.  S.  52;  Toland 
V.  Stevenson,  59  Ind.  485;  Tolland  t.  Wells, 
59  Ind.  529;  Barrett  t.  Towne,  196  Mass. 
487,  13  L.R.A.(N.S.)  643,  82  N.  E.  698; 
Kernochan  v.  Murray,  111  N.  Y.  306,  2 
L.R.A.  183,  7  Am.  St.  Rep.  744,  18  N.  E. 
868;  Mecartney  v.  Carbine,  108  111.  App. 
282;  Lockart  v.  Forsythe,  49  Mo.  App.  654; 
Chamberlain  v.  Dunlop,  126  N.  Y.  45,  22 
Am.  St.  Rep.  807,  26  N.  E.  966;  Drummond 
V.  Crane,  159  Mass.  577,  23  L.R.A.  707,  38 
Am.  St.  Rep.  460,  35  N.  E.  90;  Schouler, 
Exrs.  p.  469. 

Defendants  had  an  election  whether  they 
would  employ  the  agent  according  to  their 
testator's  contract,  or  dismiss  him  and  pay 
damages.  They  could  refuse  to  employ 
him,  and  keep  him  from  binding  them  by 
contracts  with  third  persons,  but  they  could 
not  terminate  his  right  to  compensation  un- 
der the  contract. 

Cloe  T.  Rogers,  31  Okla.  255,  38  L.R.A. 
(N.S.)  366,  121  Pac.  201;  Star  F.  Ins.  Co. 
V.  Ring,  118  App.  Div.  107,  103  N.  Y.  Supp. 
137;  McMahan  v.  Burns,  216  Pa.  448,  65 
Atl.  806;  Gleason  v.  McKay,  37  111.  App. 
■  464;  Harrison  v.  Augerson,  116  111.  App. 
226;   Shevalier  v.  Doyle,  88  Neb.  560,  130 
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N.  W.  417;  Durkee  ▼.  Gunn,  41  Kan.  496, 
13  Am.  St.  Rep.  300,  21  Pac.  637. 

Defendants  ratified  and  adopted  the  con- 
tract. 

Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  644, 
60  L.R.A.  927,  108  Am.  St.  Rep.  716,  93  N. 
W.  1024;  9  Cyc.  387;  Harlow  v.  Oregonian 
Pub.  Co.  53  Or.  272,  100  Pac.  7;  Drakely  v. 
Gregg,  8  Wall.  242,  19  L.  ed.  409;  Billings's 
Appeal,  106  Pa.  559. 

Mr.  JtYancis  A.  Brogan,  for  appellees: 

The  contract  in  question  created  simply 
an  agency,  involving  the  personal  services 
of  the  agent,  upon  a  compensation  payable 
from  month  to  month,  and  it  terminated 
wholly  on  the  death  of  the  principal. 

31  Cyc.  1299,  1316;  Lewis  v.  Kerr,  17 
Iowa,  73;  Jones  v.  Beall,  19  Ga.  171; 
Fisher  v.  Southern  Loan  &  T.  Co.  138  N.  C. 
90,  50  S.  £.  592;  Kimmell  v.  Powers,  19 
Okla.  339,  91  Pac.  687;  Smith  v.  Dare,  89 
Md.  47,  42  Atl.  909;  Simpson  v.  Carson,  11 
Or.  361,  8  Pac.  325;  Frink  v.  Roe,  70  Cal. 
296,  11  Pac.  820;  Lacy  v.  Getman,  119  N. 
Y.  109,  6  L.R.A.  728,  16  Am.  St.  Rep.  806, 
23  N.  E.  452;  Farmers'  Loan  &  T.  Co.  v. 
Wilson,  139  N.  Y.  284,  36  Am.  St.  Rep.  696, 
34  N.  E.  784;  Brown  v.  Cushman,  173  Mass. 
368,  53  N.  E.  860;  Weaver  v.  Richards,  144 
Mich.  395,  6  L.R.A.(N.S.)  855,  108  N.  W. 
382;  Hallstead  v.  Perrigo,  87  Neb.  128,  126 
N.  W.  1078;  Hunt  v.  Rousmanier,  8  Wheat. 
174.  5  L.  ed.  589;  Hall  v.  Gambrill,  34  C. 
C.  A.  190,  63  U.  S.  App.  740,  92  Fed.  32; 
Taylor  v.  Burns,  203  U.  S.  120,  51  L.  ed. 
116,  27  Sup.  Ct.  Rep.  40. 

The  occupancy  by  an  agent  of  any  part 
of  his  principal's  premises  does  not  create 
the  relation  of  landlord  and  tenant  between 
the  principal  and  the  agent,  and  the  right 
of  the  agent  to  occupy  the  premises  for  the 
purposes  of  the  agency  ceases  with  the 
termination  of  the  agency. 

24  Cyc.  880;  School  Dist.  v.  Batsche,  106 
Mich.  330,  29  L.R.A.  676,  «4  N.  W.  196; 
Tucker  v.  Burt,  152  Mich.  68,  17  L.R.A. 
(N.8.)  610,  115  N.  W.  722;  Bowman  v. 
Bradley,  161  Pa.  351,  17  L.R.A.  213,  24  Atl. 
1062;  Davis  v.  Williams,  130  Ala.  530,  54 
L.R.A.  749,  89  Am.  St.  Rep.  55,  30  So.  488 ; 
MoQuade  v.  Emmons,  38  N.  J.  L.  397;  lod- 
hunter  v.  Armstrong,  6  Cal.  Unrep.  27,  53 
Pac.  446;  Presby  v.  Benjamin,  169  X.  Y. 
377,  57  I..R.A.  317,  62  N.  E.  430. 

The  contract  having  terminated  at  the 
testator's  death,  as  to  all  future  collection 
of  rents  and  compensation  for  the  same,  the 
act  of  the  executors,  in  the  first  instance, 
and  the  trustees,  thereafter,  in  making  the 
plaintiff  their  agent  for  the  collection  of 
the  rents,  could  not  operate  to  revive  de- 
cedent's contract,  nor  impose  its  terms  upon 
the  defendants. 

Harris  v.  Johnson,  98  Ga.  434,  25  S.  E. 
L.L.A.1915C. 


525;  Krumdick  v.  White,  107  Cal.  37,  39 
Pac.  1066;  Zinnell  v.  Bergdoll,  19  Pa. 
Super.  Ct.  508;  Louis  v.  Elfelt,  89  Cal.  547, 
26  Pac.  1035;  Lewis  v.  Kerr,  17  Iowa,  73; 
Hawkins  v.  McGroarty,  110  Mo.  546,  19 
S.  W.  830;  Long  v.  Poth,  16  Misc.  85,  37 
N.  Y.  Supp.  670;  Borderre  v.  Den,  106 
Cal.  594,  39  Pac.  946;  Judd  v.  Arnold,  31 
Minn.  430,  18  N.  W.  151 ;  Morris  v.  Ewing, 
8  N.  D.  99,  76  N.  W.  1047. 

TiCtton,  J.,  delivered  the  opinion  of  the 
court : 

Action  to  recover  for  breach  of  a  contract 
for  personal  services.  A  demurrer  to  the 
petition  was  sustained,  and  the  cause  dis- 
missed.    Plaintiff  appeals. 

In  substance  the  petition  alleges  that  the 
plaintiff  is  engaged  in  the  real  estate  and 
rental  business  at  Omaha;  that  John  I. 
Redick  in  his  lifetime  was  the  owner  of  a 
large  amount  of  real  estate  in  the  city, 
which  was  rented  to  various  tenants;  that 
on  December  8,  1904,  an  agreement  was 
made  between  plaintiff  and  Redick,  whereby 
plaintiff  was  employed  for  five  years  from 
January  1,  1905,  to  look  after  this  real  es- 
tate, collect  the  rents,  make  repairs,  pay 
bills,  and  have  the  general  supervision  of 
the  property,  and  as  compensation  for  his 
services  he  was  to  receive  3  per  cent  of  the 
rents  collected,  and  in  addition  office  rent 
free  at  1517  Famam  street,  Omaha;  that 
plaintiff,  under  the  contract,  proceeded  to 
take  charge  of  the  property  and  carry  out 
its  terms;  that  the  total  rentals  received 
during  1904  amount  to  $29,000  per  year. 
It  is  further  alleged  that  Redick  died  on 
April  2,  1906,  leaving  a  will  by  which  the 
defendants  were  constituted  trustees  and 
executors  of  his  estate,  and  the  entire  title, 
control,  and  management  of  the  real  estate 
passed  to  them  for  the  purpose  of  the  trust ; 
that  after  Redick's  death  plaintiff  continued 
in  charge,  control,  and  supervision  of  the 
property,  and  collected  rents  as  before,  mak- 
ing monthly  reports  to  the  trustees  until 
August  1,  1908,  when  they  attempted  to  can- 
cel the  contract,  and  took  the  charge,  con- 
trol, and  supervision  of  the  property  away 
from  him,  and  refused  to  allow  him  to  col- 
lect the  rents,  and  compelled  him  to  vacate 
his  office.  The  amount  of  money  then  col- 
lectible for  rents  is  alleged;  that  plaintiff 
was  fully  able  and  willing  to  continue  and 
carry  out  the  obligations  of  the  contract  on 
his  part;  that  3  per  cent  is  below  the  gen- 
eral and  customary  fee  for  such  services; 
that  he  accepted  the  contract  at  that  prico 
on  account  of  the  length  of  time  it  would 
run  and  the  volume  of  business;  that  at  the 
time  the  property  was  taken  from  his  con- 
trol the  rent  amounted  to  $5,800  per 
month;   that  if  the  contract  had  not  been 
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broken  he  would  hare  collected  that  sum, 
and  his  compensation  would  have  been  $174 
per  month;  and  that  his  office  rent  was  rea- 
sonably worth  the  sum  of  $60  per  month. 
He  prays  judgment  for  $4,000  as  damages. 
A  copy  of  the  written  contract  is  attached. 
This  contains  the  further  agreement:  "That 
the  covenants  in  this  contract  shall  succeed 
to  and  be  binding  upon  the  respective  heirs, 
executors,  administrators,  and  assigns  of 
the  parties  hereto." 

Appellant  bases  his  right  to  a  reversal 
upon  three  propositions:  (1)  Under  the 
terms  of  the  contract,  the  plaintiff  was  vest- 
ed with  an  agency  or  authority  coupled 
with  Li  interest  in  the  subject-matter.  (2) 
If  the  contract  did  not  create  an  agency 
coupled  with  an  interest,  yet  it  was  binding 
upon  the  defendants  to  the  extent  that,  if 
they  refused  to  be  bound  by  it  and  dis- 
charged the  plaintiff,  they  were  liable  in 
damages.  (3)  Defendants  ratified  and 
adopted  the  contract. 

1.  It  is  a  general  principle  of  the  law  of 
agency  that  upon  the  death  of  the  princi- 
pal the  contract  of  agency  comes  to  an  end, 
since  the  agent,  who  is  merely  acting  for 
another,  cannot  act  for  the  principal  when 
he  has  ceased  to  exist.  This  rule,  however, 
is  subject  to  various  exceptions  and  modifi- 
cations growing  out  of  the  facts  in  each 
case.  It  is  claimed  that  the  facta  alleged 
with  reference  to  the  occupancy  of  an  office, 
rent  free,  bring  the  case  within  one  of  these 
exceptions,  for  the  reason  that  the  agent 
took  the  power  to  act  coupled  with  an  in- 
terest  in  the  premises  by  reason  of  his  right 
to  the  possession  of  real  estate.  The  con- 
tract recites  that  the  right  to  occupy  the 
office,  rent  free,  is  merely  compensation  for 
the  agent's  services  in  addition  to  the  3  per 
cent  specified.  It  seems  clear  that  upon 
the  termination  of  the  service  the  right  to 
occupancy  ceased,  that  the  contract  did  not 
create  the  relation  of  landlord  and  tenant, 
and  that  no  interest  in  real  estate  passed 
to  plaintiff  by  reason  of  the  agreement. 
The  relation  between  the  parties  was  princi- 
pal and  agent,  and  not  landlord  and  ten- 
ant. Contracts  for  services  allowing  the 
occupancy  rent  free  of  premises  to  the  per- 
son employed  are  very  common,  and  courts 
generally  take  the  view  stated.  School  Dist. 
V.  Batsche,  106  Mich.  330,  29  L.R.A. 
676,  64  N.  W.  196;  Davis  v.  Williams,  130 
Ala.  530,  54  L.R.A.  749,  89  Am.  St.  Rep. 
65,  30  So.  488;  McQuade  v.  Emmons,  38  N. 
J.  L.  397.  An  exhaustive  discussion  of  this 
point  may  be  found  in  note  to  Bourland  v. 
McKnight  &  Bro.  4  L.R.A.  (N.S.)  698  et 
seq.  The  real  test  seems  to  be  whether  the 
occupation  of  the  premises  is  connected 
with  the  purposes  of  the  service  and  was  ob- 
tained by  reason  of  the  contract,  for  the 
L.R.A.I915C. 


purpose  of  facilitating  the  business  of  the 
principal.  Morris  Canal  &  Bkg.  Co.  v. 
Mitchell,  31  N.  J.  L.  99.  Tliere  is  a  clear 
distinction  between  the  facts  alleged  and  the 
facts  in  Volk  v.  Stowell,  98  Wis.  385,  74 
N.  W.  118,  cited  by  plaintiff.  The  defend- 
ant in  that  case  was  to  receive  a  certain 
sum  per  month  besides  15  per  cent  of  all 
increase  of  stock  born  on  the  farm,  and  also 
15  per  cent  of  the  farm  products,  and  the 
court  was  of  the  opinion  that  the  contract 
was  somewhat  of  the  nature  of  a  lease,  and 
conferred  upon  the  plaintiff  many  of  the 
rights  of  a  tenant. 

i.  Is  the  contract  binding  upon  the  ex- 
ecutors and  trustees  to  the  extent  that,  if 
they  failed  to  carry  it  out,  they  are  liable 
In  damages?  The  compensation  o:'  plaintiff 
was  fixed  at  3  per  cent  of  the  amount  col- 
lected. The  contract  required  him  to  render 
a  monthly  statement  to  Mr.  Redick,  "show- 
ing in  detail  rents  collected,  bills  paid,  and 
turn  over  to  said  first  party  on  the  16th 
of  each  month  all  moneys  remaining  in  his 
hands  at  that  time  belonging  to  said  first 
party."  The  compensation  for  services  per- 
formed was  evidently  deducted  each  month, 
so  that,  both  at  the  time  of  Mr.  Redick's 
death  and  at  the  time  the  trustees  refused 
to  allow  the  plaintiff  to  continue  further  to 
manage  the  property  and  collect  rents,  he 
had  been  fully  paid  for  services  to  that  time 
rendered.  The  claim  in  the  petition  is  for 
compensation  which  he  might  have  earned 
under  the  contract,  if  he  bad  been  permitted 
to  carry  it  on  until  the  expiration  of  the 
five-year  period.  The  principle  which  ap- 
plies is  laid  down  in  Babcock  v.  Goodrich, 
3  How.  Pr.  N.  S.  52:  "As  a  general  rule,  if 
a  contract  is  so  far  personal  that  the  repre- 
sentative of  one  of  the  parties  to  it  is  not 
responsible  in  damages  for  refusing  to  com- 
plete its  performance,  the  representative  of 
the  other  party  is  not  so  responsible  for  a 
like  failure,  in  the  absence  of  evidence  of 
intention  to  bind  the  representative.  Evi- 
dence of  such  intention  may  be  furnished  by 
the  terms  of  the  contract,  or  implied  from 
its  nature." 

In  the  present  case,  would  the  death  of 
plaintiff  have  boimd  his  "heirs,  executors, 
administrators,  or  assigns"  to  carry  on  the 
stewardship,  or  could  they  insist  upon  such 
right  against  the  wishes  of  the  other  party? 
Would  a  court  compel  a  specific  perform- 
ance of  the  contract  upon  their  part?  If 
these  queries  must  be  answered  in  the  nega- 
tive, and  the  personal  representatives  of  the 
plaintiff  would  not  be  bound  to  perform  in 
case  of  his  death,  how  can  it  be  said  that 
in  case  of  the  death  of  the  other  contracting 
party  hia  representatives  are  boimd?  Could 
it  have  been  the  intention  of  Mr.  Redick 
to  intrust  the  care  of  his  valuable  property 
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and  the  collection  of  a  large  sum  of  monej 
each  month  to  unknown  persons,  who  might, 
perhaps,  be  of  doubtful  business  ability  or 
integrity?  Are  not  the  relations  so  purely 
personal  that  the  death  of  either  party  puts 
an  end  to  them?  Must  not  the  contract  be 
mutual?  These  questions  are  discussed  in 
Lacy  V.  Getman,  119  N.  Y.  109,  6  L.R.A. 
728,  16  Am.  St.  Rep.  806,  23  N.  E.  452,  and 
it  was  held  that  the  death  of  the  servant 
dissolved  the  contract,  and  that  the  death 
of  the  master  had  the  same  effect.  See  also 
note  to  Mendenhall  v.  Davis,  21  I1.R.A. 
(N.S.)  914. 

Considered  without  relation  to  the  agree- 
ment in  the  contract  that  its  terms  should 
be  binding  upon  the  representatives  of  the 
parties,  the  death  of  Redick  terminated  and 
dissolved  the  relation  of  principal  and 
agent,  and  no  recovery  could  be  had  against 
his  executors  and  trustees  for  failure  to  per- 
mit the  plaintiff  to  carry  on  the  contract 
until  its  expiraticm.  2  Woerner,  Am.  Law 
of  Administration,  2d  ed.  *688,  §  328;  Kim- 
mell  V.  Powers,  19  Okla.  339,  91  Pac.  687; 
Campbell  v.  Faxon,  73  Kan.  675,  5  L.RJV. 
(N.S.)  1002,  85  Pac.  760.  Does  the  fact  of 
this  express  stipulation  change  the  situa- 
tion of  the  parties?  Suppose  that  .\r. 
Redick  had  died  intestate,  and  his  property 
had  been  distributed  to  a  number  of  heirs; 
would  each  of  the  heirs  take  it  subject  to 
the  provisions  of  the  contract?  Could  they 
involuntarily  be  made  principals,  and  the 
plaintiff  their  agent?  Is  such  a  contract  in 
the  nature  of  a  charge  against  an  estate,  so 
that  whoever  takes  it  by  descent,  or  by 
purchase,  takes  it  burdened  with  the  obliga- 
tion to  employ  the  plaintiff?  Or,  in  case  of 
plaintiff's  death,  must  the  then  owners  em- 
ploy his  heirs,  executors,  administrators,  or 
assigns  to  manage  the  property  and  collect 
its  revenues?  These  queries  suggest  the 
impracticability  of  applying  such  a  pro- 
vision to  a  contract  for  services.  The  very 
nature  of  the  contract  does  not  permit  of 
the  enforcement  of  such  an  agreement.  No 
doubt  it  may  be  carried  out  voluntarily  by 
the  consent  of  the  parties;  but  in  such  case 
it  is  virtually  the  making  of  a  new  contract. 
If  the  agent  dies,  the  owner  of  the  property 
may  accept  as  a  new  agent  one  of  the  classes 
of  persons  named  in  this  clause;  or  if  the 
principal  dies,  his  heirs,  executors,  or  as- 
signs may  be  willing  to  accept  the  services 
of  the  agent,  upon  the  same  terms  and  con- 
ditions as  specified  in  the  contract.  In  such 
case  the  person  so  accepted  is  vested  with 
authority  by  virtue  of  a  new  relation  en- 
tered into,  and  not  by  reason  of  the  survival 
of  the  contract.  We  have  examined  the  cases 
cited  by  the  plaintiff  upon  this  point,  but 
we  find  features  in  each  one  which  clearly 
distinguishes  it  from  the  facts  in  this  case. 
L.R.A.1916C. 


Where  such  recovery  is  allowed,  the  contract 
has  usually  been  partly  performed  without 
compensation,  and  has  been  of  such  a  nature 
that  the  peculiar  knowledge  or  skill  of  the 
agent  has  been  exerted  for  the  benefit  of  the 
estate  to  such  an  extent  as  to  increase  its 
corpus  or  enhance  its  value,  and  loss  would 
occur  if  he  had  ceased  to  act.  Wylie  v. 
Coxe,  15  How.  415,  14  L.  ed.  753,  and  Haw- 
ley  V,  Smith,  45  Ind.  183,  are  typical  cases. 

3.  What  has  just  been  said  in  the  dis- 
cussion of  the  second  point  answers  the  con- 
tention that  the  defendants,  by  allowing  the 
plaintiff  to  continue  to  collect  the  rents  and 
manage  the  property  for  them  for  a  por- 
tion of  the  time  after  the  death  of  Mr. 
Redick,  have  ratified  and  adopted  the  con- 
tract. The  trustees,  by  accepting  the  serv- 
ices of  plaintiff,  did  so,  not  because  they 
were  bound  to  do  so  by  any  provision  in  the 
contract,  but  voluntarily.  They  allowed 
him  to  retain  payment  for  his  work  to  the 
same  extent  and  in  the  same  manner  as 
specified  in  the  contract.  If  they  had  ac- 
cepted the  service  and  refused  to  pay,  they 
would  have  been  liable  upon  an  implied  con- 
tract for  the  reasonable  value  thereof. 
Both  parties  tacitly  seemed  willing  to  con- 
sider the  terms  named  in  the  contract  as  a 
proper  remuneration.  We  cannot  take  the 
view  that  the  fact  that  the  trustees  con- 
tinued to  allow  plaintiff  to  act  had  the 
effect  to  cause  them  to  ratify  or  adopt  the 
contract,  so  as  to  bind  the  trustees  to  ac- 
cept plaintiff's  services  until  the  time  of  its 
expiration. 

The  judgment  of  the  District  Court  is 
affirmed. 

Reese,  Ch.  J.,  and  Hamer  and  Sedg- 
wick, JJ.,  not  sitting. 


NEW    JERSEY    COURT    OP   ERRORS 
AND  APPEALS. 

SARAH  MILLER  et  al.,  Appts., 

V. 

PUBLIC  SERVICE  RAILWAY  COMPANY. 

(86  N.  J.  L.  631,  92  Atl,  343.) 

Street  railway  —  curve  —  overlumging 
—  doty  to  pedestrian. 

In  view  of  the  well-known  fact  that  in 
rounding  a  curve,  the  rear  end  of  a  street 

Headnote  by  Bebgbn,  J. 

Itote.  —  LiahtUtj/  of  street  raUxvay  com- 
pany to  one  hU  by  stcing  of  car  at 
curve. 

The  present  note  is  supplementary  to  the 
notes  to  South  Covington  &  C.  Street  R.  Co. 
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car  will  swing  beyond  the  track  and  overlap  ] 
tlie  Etreet  to  a  greater  extent  than  the 
front,  the  motorman  is  justified  in  presum- 
ing that  an  adult  person  standing  in  the 
street  near  the  track,  who  is  apparently 
able  to  see,  hear,  and  move,  having  notice 
of  the  approach  of  the  car  and  of  the  exist- 
ence of  the  curve  in  the  track,  will  draw 
back  far  enough  from  it  to  avoid  being 
struck  by  the  rear  of  the  car  as  it  swings 
around  the  curve  in  the  usual  and  expect- 
ed manner,  and  under  such  circumstances, 
it  is  not  negligent  operation  on  the  part 
of  the  motorman  to  continue  the  progress 
of  the  car  without  warning  such  person  of 
the  possible  danger  of  collision  with  the 
roar  of  the  car,  because  of  the  swing,  if  he 
remains  in  the  same  position. 

<  Garrison,  Kalisch,  Black,  and  Heppenhei- 
mer,  JJ.,  dissent. 

(November  16,  1«14.) 


APPEAL  by  plaintiffs  from  a  judgment  of 
the  Hudson  County  Circuit,  directing  a 
nonsuit  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendant's servant.    Affirmed. 

Statement  by  Bergen,  J.: 

The  material  facts  proven  by  the  plaintiff 
were  as  follows:  The  defendant  operated  a 
street  railway  along  Bergen  and  Fairmount 
avenues  in  Jersey  City;  that  Fairmount 
avenue  intersects  and  crosses  Bergen  avenue 
at  an  obtuse  angle,  and  at  the  intersection 
the  railway  leaves  one  avenue  and  continues 
along  the  other,  the  change  making  neces- 
sary a  curve;  that  about  15  minutes  after 
10  in  the  evening  of  the  day  of  the  accident, 
which  is  the  foundation  of  plaintiff's  claim, 
she    and    her    mother,    Elvina    Qreenleaf, 


V.  Busse,  16  L.R.A.(N.S.)  890,  and  Bry- 
ant V.  Boston  Elev.  R.  Co.  40  L.R.A.(NJS.) 
133. 

As  to  liability  for  discharging  street  car 
passenger  on  curve,  see  note  to  White  v. 
Connecticut  Co.  post,  600. 

The  operation  of  a  street  car  around  a 
curve  at  a  street  crossing  at  the  rate  of  6 
miles  an  hour  is  not  an  act  of  negligence. 
Gribbins  v.  Kentucky  Terminal  &  Traction 
Co.  130  Ky.  276,  150  S.  W.  338.  In  this 
case  it  appeared  that  the  car  which  caused 
the  injury  had  an  overhang  of  5  feet  beyond 
the  line  of  the  car  track. 

It  cannot  be  said  as  a  matter  of  law  that 
a  street  car  wag  negligently  constructed 
where  it  appeared  that  the  wheels  were  so 
adjusted  as  to  permit  the  rear  end  of  the 
car  to  extend  5  feet  beyond  the  line  of  the 
ear  track  when  passing  around  a  short, 
sharp  curve.    Ibid. 

It  is  not  a  duty  of  street  railway  com- 
panies to  warn  pedestrians  on  the  streets 
that  there  is  an  overhang  to  an  ordinary 
street  car  when  it  rounds  a  curve,  as  or- 
dinary prudence  requires  persons  to  take 
notice  of  that  fact.  Gannaway  v.  Puget 
Sound  Traction,  Light  &  P.  Co.  77  Wash. 
653,  138  Pac.  267. 

Persons  operating  street  cars  are  under 
no  duty  to  anticipate  and  guard  against 
the  approach  of  pedestrians  toward  the  side 
or  rear  of  the  car,  who  may  be  struck  by  the 
overhang  of  the  car  as  it  rounds  a  curve. 
Gribbins  v.  Kentucky  Terminal  k  Traction 
Co.  supra;  Brightman  v.  Union  Street  R. 
Co.  216  Mass.  162,  108  N.  E.  379. 

Accordingly,  it  has  been  held  that  per- 
sons in  charge  of  a  street  car  were  not  guil- 
ty of  actionable  negligence  in  failing  to 
warn  a  pedestrian  of  tiie  danger  of  being 
struck  by  the  rear  end  of  the  car  upon  see- 
ing him  approaching  the  car  at  a  crossing 
where  there  is  a  curve  in  the  track,  unless 
they  had  actual  knowledge  of  his  perilous 
position  in  time  to  avoid  injuring  him. 
Gribbins  v.  Kentucky  Terminal  4t  Traction 
Co.  supra. 
L.R.A.1915C. 


A  pedestrian  who  misjudges  what  would 
be  a  safe  distance  to  avoid  injury  from  a 
passing  street  car,  and  approaches  so  near 
the  car  that  he  is  struck  by  the  overhang  of 
the  car  as  it  rounds  a  curve  at  a  place  wliere 
there  is  ample  space  to  avoid  injury,  is 
guilty  of  such  contributory  negligence  as 
will  defeat  a  recovery  for  the  mjury  sus- 
tained. Ibid.  But  see  infra,  Kuhn  v.  Mil- 
waukee Electric  R.  &  Light  Co.  158  Wis. 
525,  149  N.  W.  220. 

'  One  intending  to  take  passage  on  a  street 
car,  who,  while  waiting  for  a  certain  car, 
stood  so  close  to  the  track  at  a  curve  that 
he  was  struck  by  the  rear  end  overhang 
of  an  approaching  car,  which  he  saw,  and 
upon  which  he  did  not  intend  to  take  pas- 
sage, was  guilty  of  such  contributory  n^- 
ligence  as  to  bar  a  recovery  for  the  injuries 
sustained.  Beeck  v.  Coney  Island  &  B.  R. 
Co.  135  N.  Y.  Supp.  600.  The  plaintiff  tes- 
tified in  the  above  case  that  she  stood 
about  3  feet  from  the  track.  The  court 
said  the  facts  did  not  show  negligence  on 
the  part  of  the  street  car  company,  and  did 
show  contributory  negligence  on  the  part 
of  the  plaintiff. 

One  Intending  to  take  passage  on  a  street 
car  on  a  dark  night  at  a  place  where  there 
is  a  curve  in  the  track,  who  approaches  the 
track  in  such  close  proximity  as  to  be 
struck  by  the  forward  end  of  the  car  or  the 
fender  as  the  car  rounds  the  curve,  is  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  so  as  to  bar  a  recovery  on  the  ground 
that  the  railroad  company  was  negligent  in 
operating  the  car  at  a  high  rate  of  speed; 
or  that  the  motorman  was  negligent  in  fail- 
ing to  keep  a  proper  lookout.  Townsend  v. 
Houston  Electric  Co.  —  Tex.  Civ.  App.  — , 
154  S.  W.  629. 

The  close  proximity  to  the  track,  and  not 
the  high  rate  of  speed  at  which  the  street 
car  was  operated,  was  the  proximate  cause 
of  an  injury  to  one  who,  after  signaling  the 
car  to  stop,  was  struck  by  the  forward  end 
of  the  car  or  the  fender  as  it  rounded  the 
curve  at  that  place.    Ibid. 
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walked  into  Bergen  avenue  on  a  line  with 
the  southerly  side  of  Fairmount  avenue  to 
a  point  about  the  middle  of  the  curve,  and 
signaled  the  motorman  on  an  approaching 
car  that  she  wished  him  to  stop  it;  that  the 
motorman  slacked  the  speed  of  the  car  as 
it  struck  the  curve,  and  then  increased  it 
as  the  car  rounded  the  curve;  that  the  front 
of  the  car  passed  plaintiff  and  her  mother, 
but,  owing  to  the  curve,  the  rear  of  the  car 
was  given  a  swing  so  that  it  overlapped  a 
portion  of  the  street  to  a  greater  extent 
than  the  front,  and  struck  the  plaintiff, 
causing  the  injuries  complained  of;  that  the 
plaintiff  had  on  two  previous  occasions 
boarded  the  car  at  about  the  point  of  the 
accident;  that  she  knew  there  was  a  curve 
at  that  point;  that  she  supposed  the  rear 


'end  of  a  car  running  on  fixed  rails  around 
a  curve  had  a  swing;  that  when  the  front 
of  the  car  passed  her,  she  did  not  move  from 
her  position  until  she  was  struck,  and  al- 
though the  motorman  saw  them  standing 
near  the  front  of  the  car,  he  did  not  stop 
it  or  give  any  warning.  There  was  no  proof 
of  the  distance  plaintiff  was  standing  from 
the  car.  On  these  facts,  the  trial  court  or- 
dered a  nonsuit,  from  which  plaintiff  ap- 
peals. 

Messrs.  DeGraw  &  Murray  and  Wilson 
E.  Tipple,  for  appellants: 

There  was  sufficient  evidence  offered  bj 
the  plaintiffs  to  warrant  the  submission  of 
the  case  to  the  jury  on  the  question  of  de- 
fendant's negligence. 


Negligent  operation  of  a  street  car  is 
not  shown  by  the  fact  that  one  who  intend- 
ed to  take  passage  was  injured  by  being 
struck  in  the  back  by  the  rear  end  of  the 
car  as  it  rounded  the  curve,  after  he  had 
signaled  the  motorman  to  stop  the  car, 
and  while  going  to  the  opposite  corner,  as 
directed  by  the  motorman,  in  compliance 
with  the  city  ordinance  requiring  cars  to 
stop  fit  the  far  corner,  it  appearing  that 
the  car  was  proceeding  at  about  3  miles  an 
hour  as  it  came  up  the  grade,  and  that 
the  speed  increased  to  about  6  miles  an 
hour  as  it  rounded  the  curve,  which  curve 
was  also  slightly  up  grade,  and  that  the 
car,  which  was  51  feet  in  length,  had  an 
overhang  of  nearly  6  feet  when  rounding 
the  curve  in  question.  Kuhn  v.  Milwaukee 
Electric  R.  &  Light  Co.  168  Wis.  525,  U9 
N.  W.  220.  The  trial  judge  granted  a  non- 
suit on  the  express  ground  of  contributory 
negligence,  but  the  supreme  court  said: 
"We  are  not  to  be  understood  as  expressing 
approval  of  this  reason  for  the  ruling.  The 
outward  swing  of  the  end  of  a  long  car  like 
the  one  in  question  when  rounding  the  sharp 
curve  at  a  street  comer  is  quite  surprising 
in  extent  to  one  who  has  not  given  the  mat- 
ter serious  attention,  and  we  should  not 
wish  to  say  that  every  person  who  knows 
there  is  some  outward  swing  must  be  held 
guilty  of  contributory  negligence  because 
he  underestimated  its  extent,  and  thus 
found  himself  struck  when  he  thought  him- 
self safe.  We  are,  however,  of  opinion  that 
the  judgment  was  right,  because  no  negli- 
gence was  shown  on  the  part  of  the  defend- 
ant. The  business  of  the  motorman  is  to 
operate  the  car  with  reasonable  celerity 
for  the  accommodation  of  the  traveling  pub- 
lic, obeying  city  ordinances  and  exercising 
due  care  to  protect  from  injury  not  only 
those  who  are  passengers  on  his  car,  but 
those  who  are  in  the  street.  He  cannot 
move  his  car  from  the  tracks,  and  he  must 
certainly  be  entitled  to  assume  that  people 
on  the  street  in  apparent  possession  of  their 
faculties,  who  see  his  car  approaching,  and 
are  then  out  of  harm's  way,  will  not  allow 
themselves  to  come  within  reach  of  the  car. 
The  situation  here  was  clearly  not  one 
L.R.A.1915C. 


which  would  lead  the  motorman  to  suppose 
there  wa«  uiy  danger  of  injury  to  the  plain- 
tiff. He  knew  that  she  was  waiting  for  the 
car  and  that  she  saw  it  approach.  He  knew 
also  that  he  had  signaled  to  her  to  go  to  the 
far  corner,  and  that  she  had  seen  and  com- 
prehended the  signal  and  had  started  for 
that  comer.  Under  these  circumstances, 
and  in  the  absence  of  any  ordinance  prescrib- 
ing any  different  rule  of  action,  we  are  un- 
able to  say  that  there  was  any  fact  from 
which  a  jury  could  find  negligence  in  the 
handling  of  the  car.  It  is  true  that  it  ap- 
pears that  the  speed  of  the  car  was  increased 
from  about  3  to  about  6  miles  per  hour, 
but  we  see  no  evidence  of  negligence  here. 
We  suppose  it  to  be  a  well-known  fact  that 
in  rounding  a  sharp  curve  on  an  up  grade 
with  a  long  and  heavy  car  there  is  much 
friction  by  the  grinding  of  the  wheels  on  the 
inside  of  the  rails,  and  consequent  necessity 
for  greater  power  and  speed  in  order  to 
make  the  curve  successfully.  South  Coving- 
ton k  C.  Street  R.  Co.  v.  Besse,  33  Ky.  I.,. 
Rep.  52,  16  L.R.A.(N.S.)  890,  108  S.  W. 
848;  Widmer  v.  West  End  Street  R.  Co. 
158  Maiis.  49,  32  N.  E.  899." 

But  in  Fritch  v.  Pittsburgh  R.  Co.  239 
Pa.  6,  86  Atl.  526,  it  is  held  that  a  street 
railway  company  that  has  placed  tracks  in 
a  narrow  thoroughfare  about  22  feet  wide, 
with  a  single  sidewalk  less  than  3  feet  in 
width,  must  exercise  a  high  decree  of  care  in 
the  operation  of  its  cars  while  swinging 
around  a  curve,  especially  where  the  fender 
of  the  car  covered  the  entire  cartway  of  the 
thoroughfare  and  extended  several  inches 
over  the  sidewalk,  and  that  a  pedestrian  un- 
familiar with  the  operation  of  cars  at  that 
place,  who  was  injured  by  the  overhang  of 
the  car  as  it  approached  him  from  behind 
when  he  stepped  aside  with  one  foot  off  the 
sidewalk,  to  permit  another  to  pass,  was 
entitled  to  have  his  action  to  recover  dam- 
ages submitted  to  the  jury.  A  verdict  and 
judgment  in  favor  of  tlie  plaintiff  was  sus- 
tained. The  court  said:  "Pedestrians  have 
the  unquestioned  right  to  mnl;f  use  of  the 
pavement  without  fear  of  being  injured 
by  the  operation  of  the  cars  of  a  street 
railway  company  upon  the  cartway  of  the 
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Consolidated  Traction  Co.  v.  Lambertson, 
59  N.  J.  L.  297,  36  Atl.  100;  Peterpolo  v. 
Public  Service  R.  Co.  81  N.  J.  L.  390,  79 
Atl.  307;  Consolidated  Traction  Co.  t. 
Haight,  59  N.  J.  L.  577,  37  Atl.  135,  2  Am. 
Neg.  Rep.  102;  Glasco  v.  Jersey  City,  H.  A 
P.  Street  R.  Co.  81  N.  J.  L.  469,  79  Atl. 
SeS;  Camden,  G.  &  W.  R.  Co.  ▼.  Preston,  59 
N.  J.  L.  264,  35  Atl.  1119;  Buttelli  v.  Jer- 
sey City,  H.  &,  R.  Electric  R.  Co.  69  N.  J. 
L.  302,  36  Atl.  700;  Copeland  v.  Metropoli- 
tan Street  R.  Co.  67  App.  Dir.  483,  7"  N. 
Y.  Supp.  866,  177  N.  Y.  670,  69  N.  E.  1121. 

Plaintiffs  were  not  guilty  of  negligence. 

Glasco  V.  Jersey  City,  H.  t  P.  Street  R. 
Co.  81  N.  J.  L.  469,  79  Atl.  368;  Loder  v. 
Metropolitan  Street  R.  Co.  84  App.  Div.  691, 
82  N.  Y.  Supp.  957. 


If  the  plaintiffs  were  guilty  of  negligence, 
such  negligence  was  not  the  proximate  cause 
of  the  injury  complained  of. 

Shcarm.  &  Redf.  Neg.  6th  ed.  §  99;  Con- 
solidated Traction  Co.  v.  Haight,  59  N.  J. 
L.  577,  37  Atl.  135,  2  Am.  Neg.  Rep.  192; 
Ball  V.  Camden  4  T.  R.  Co.  76  N.  J.  L.  539, 
72  Atl.  76;  Hay  ward  t.  Korth  Jersey  Street 
R.  Co.  74  N.  J.  L.  678,  8  L.R.A.(N.S.)  1062, 
65  Atl.  737;  Camden,  G.  &  VV.  R.  Co.  v. 
Preston,  69  K.  J.  L.  264,  35  Atl.  1119. 

Messrs.  Kdwards  &  Smith,  for  appellee: 

Defendant  was  not  liable,  as  it  was  under 
no  duty,  in  operating  its  cars  over  this 
curve,  to  watch  out  for  and  warn  persons 
upon  the  highway  who  might  be  or  come 
within  the  range  of  the  outward  swing  of 


street  or  alley.  Appellee  was  not  familiar 
with  the  operation  of  cars  at  the  place  of 
accident,  and  bad  no  reason  to  anticipate 
the  danger  to  which  he  was  subjected.  He 
-was  not  bound  to  foresee  that  the  fender  of 
the  car  would  sweep  the  entire  alley  and 
e-xtend  out  over  the  curb.  On  the  other 
hand,  appellant  knew  the  situation,  and 
either  did  anticipate  the  danger  to  pedes- 
trians, or  should  have  done  so,  and  thus  a 
very  high  degree  of  care  was  required  under 
the  circumstances.  The  learned  trial  judge 
could  not,  as  a  matter  of  law,  declare  that 
appellant  was  not  negligent,  or  that  appel- 
lee was  guilty  of  contributory  negligence, 
without  invading  the  province  of  the  jury. 
Under  the  facts,  both  questions  were  for  the 
jury,  and  they  were  so  submitted." 

And  in  Brentlinger  v.  Louisville,  R.  Co. 
166  Ky.  685,  161  S.  W.  1107,  it  was  held 
that  the  question  of  negligence  was  for  the 
jury  where  it  appeared  that  a  pedestrian, 
while  walking  upon  a  temporary  sidewalk 
which  had  been  erected  in  the  street  near 
the  car  tracks,  was  struck  by  the  overhang 
of  a  car  as  it  rounded  a  curve  in  passing 
down  an  intersecting  street,  and  that  or- 
dinarily the  cars  did  not  turn  out  the  in- 
tersecting street,  and  that  persons  who  did 
not  know  that  cars  sometimes  turned  out  at 
that  point  would  be  under  no  apprehension 
of  danger  udtil  the  car  began  to  turn,  and 
then  there  would  be  no  adequate  way  of  es- 
cape from  the  danger,  as  the  space  left  was 
so  narrow.  The  court  said:  "Here  the 
plaintiff  was  walking  on  a  sidewalk  built 
for  the  use  of  the  public  and  held  out  to 
the  public  for  its  use.  The  plaintiff  had  a 
right  to  assume  under  such  circumstances 
that  the  sidewalk  was  safe;  for  he  was  us- 
ing it  upon  an  implied  invitation.  .  .  . 
In  view  of  the  character  of  the  thorough- 
fare, the  unusual  condition  of  this  corner, 
and  the  fact  that  any  car  turning  out 
Fifth  street  would  endanger  a  person  on 
this  sidewalk,  it  was  a  question  for  the  jury 
whether  those  in  charge  of  the  street  car, 
in  the  exercise  of  ordinary  care,  should 
have  anticipated  the  presence  of  persons  on 
the  sidewalk  when  a  car  was  making  this 
turn,  and  should  have  maintained  a  lookout ' 
L.R.A.1915C. 


for  them  or  taken  other  precautions  for 
their  safety.  For  the  rule  is  that  where 
the  presence  of  persons  near  a  railroad 
track  and  danger  to  them  may  be  reason- 
ably anticipated  by  those  in  charge  of  th<> 
cars,  it  is  their  duty  to  maintain  a  look- 
out for  such  persons  and  to  exercise  such 
care  for  their  safety  as  may  be  usuallv  ex- 
pected of  a  person  of  ordinary  prudence 
under  the  circumstances." 

In  Frank  Bird  Transfer  Co.  v.  Krug,  30 
Ind.  App.  602,  65  N.  £.  309,  it  was  held 
that  one  who  took  passage  in  a  closed  cab 
or  coup^,  and  directed  the  driver  to  stop  at 
a  certain  station,  was  not,  as  a  matter  of 
law,  negligent  in  failing  to  observe  that  the 
cab  was  stopped  at  a  point  where  the  street 
car  tracks  rounded  a  curve,  so  as  to  pre- 
clude recovery  for  injuries  sustained  when 
the  cab  was  overturned  by  being  struck 
by  the  rear  end  of  s  street  car  as  it  rounded 
the  curve  at  that  point.  The  court  said: 
"The  coupi  was  not  on  the  track  when 
struck,  and  if,  by  listening,  she  could  have 
heard  the  noise  of  an  approaching  car,  her 
failure  to  listen  would  not,  under  the  cir- 
cumstances, have  been  necessarily  negli- 
gence, as  a  matter  of  law,  but  a  circum- 
stance to  be  considered  by  the  jury  in 
determining  whether  or  not  appellee  contrib- 
uted to  her  own  injury,  the  burden  of  which 
was  upon  appellants.  The  passing  of  cars 
along  the  track  was  to  be  expected,  and  the 
vehicle,  not  being  on  the  track,  was  pre- 
sumably, from  the  standpoint  of  the  passen- 
ger, not  in  danger.  .  .  .  Whether 
appellee's  failure  to  see  and  avoid  the  dan- 
gerous position  in  which  she  had  been  placed 
for  the  second  or  two  of  time  after  the  cab 
was  stopped  until  struck  by  the  car  was 
negligence  on  her  part  was  a  question  to  be 
submitted  to  the  jury." 

The  question  of  alleged  negligent  opera- 
tion of  a  long  and  heavy  street  car  and  the 
contributory  negligence  on  the  part  of  the 
driver  of  a  wagon  loaded  with  sand  was 
for  the  jury  in  an  action  for  injuries  caused 
when  the  wagon  was  struck  by  the  rear 
end  of  the  car,  which  projected  beyond 
the  rail  about  4  feet  as  it  rounded  a  curve 
in    the   track,   it   appearing  that   the   car. 
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its  rear  platform,  and  plaintiffs  were  guilty 
of  contributory  negligence. 

Jelly  V.  North  Jersey  Street  R.  .Co.  76 
N.  J.  L.  191,  68  Atl.  1091 ;  Widmer  t.  West 
End  Street  R.  Co.  158  Mass.  49,  32  N.  E. 
899 ;  Riddle  v.  42n4  Street,  M.  4  St.  N.  Ave. 
R.  Co.  173  N.  Y.  327,  66  N.  E.  22,  13  Am. 
Neg.  Rep.  382;  Hayden  v.  Fair  Haven  & 
W.  R.  Co.  76  Conn.  355,  56  Atl.  613;  GaJ- 
vey  V.  Rhode  Island  Co.  26  R.  I.  80,  58 
Atl.  45C,  16  Am.  Neg.  Rep.  581;  Kaufman 
T.  Intcrurban  Street  R.  Co.  43  Misc.  634,  88 
N.  Y.  Supp.  382;  Matulewicz  v.  Metropoli- 
tan Street  R.  Co.  107  App.  Div.  230,  95  N. 
Y.  Supp.  7;  Hoffman  t.  Philadelphia  Rapid 
Transit  Co.  214  Pa.  87,  63  Atl.  409;  South 
Covington  4  C.  Street  R.  Co.  t.  Besae,  33 
Ky.  L.  Rep.  52,  16  L.R.A.(N.S.)  890,  108 
S.  W.  848;  Louisville  R.  Co.  v.  Ray,  —  Ky. 
— ,  124  S.  W.  313;  Gribbins  v.  Kentucky 
Terminal  &  Traction  Co.  150  Ky.  276,  150 
S.  W.  338. 

Intending  passengers  are  no  less  bound  to 
observe  and  avoid  the  swinging  overhang 
than  are  other  persons  or  vehicles. 

Baltimore  4  O.  R.  Co.  v.  Schwindling,  101 
Pa.  258,  47  Am.  Rep.  706;  Pennsylvania  R. 
Co.  V.  Bell,  122  Pa.  58,  15  Atl.  661;  Mat- 
thews T.  Pennsylvania  R.  Co.  148  Pa.  491, 
24  Atl.  67;  Nellis,  Street  Railways,  2d  ed. 


§§  252,  361 ;  Cox  V.  South  Shore  4  B.  Street 
R.  Co.  182  Mass.  497,  65  N.  E.  823,  13  Am. 
Neg.  Rep.  317;  Neale  v.  Springfield  Street 
R.  Co.  189  Mass.  351,  75  N.  E.  702,  19  Am. 
Neg.  Rep.  274;  Donovan  v.  Hartford  Street 
R.  Co.  65  Conn.  201,  29  L.R.A.  297,  32  Atl. 
350;  Holohan  v.  Washington  4  6.  R.  Co.  8 
Mackey,  316,  2  Am.  Neg.  Cas.  313;  Oddy  v. 
West  End  Street  R.  Co.  178  Mass.  341,  86 
Am.  St.  Rep.  481,  59  N.  E.  1026;  Brown  y. 
Seattle  City  R.  Co.  16  Wash.  465,  47  Pac. 
890,  1  Am.  Neg.  Rep.  389 ;  Monroe  v.  Metro- 
politan Street  R.  Co.  79  App.  Div.  587,  80 
N.  Y.  Supp.  177;  Savage  v.  Third  Ave.  R. 
Co.  29  App.  Div.  556,  61  N.  Y.  Supp.  1066. 

Bergen,  J.,  delivered  the  opinion  of  the 
court : 

The  first  point  urged  in  the  support  of 
this  appeal  is  that  there  was  sufficient  proof 
of  negligence  on  the  part  of  the  defendant's 
servant  to  require  its  submission  to  the 
jury.  The  only  basis  upon  which  defend- 
ant's negligence  can  be  rested  in  this  case  is 
that  the  motorman  was  charged  with  knowl- 
edge that  the  position  of  the  plaintiff  was 
within  the  range  of  the  swing  of  the  rear  of 
the  car,  and  therefore  he  should  have 
stopped  the  car,  or  warned  plaintiff  as  he 
passed  that  she  was  liable  to  be  struck  by 


which  was  moving  rapidly,  overtook  the 
wagon  as  it  was  traveling  along  the  side 
of  the  track  in  the  same  direction  the  car 
bad  been  going  before  it  started  to  round 
the  curve;  and  that  the  car  had  a  superior, 
but  not  an  exclusive,  right  of  way.  Metro- 
politan R.  Co.  V.  Blick,  22  App.  D.  C.  194. 
Upon  the  allegation  as  to  contributory 
negligence  the  court  said:  "Plainly  there 
was  no  proof  of  contributory  negligence  on 
the  part  of  the  plaintiff,  such  as  would  jus- 
tify a  peremptory  verdict  against  Mm.  At 
tile  most  only  a  question  of  fact  was  raised 
for  the  jury.  He  was  passing  up  along 
the  side  of  the  defendant's  track.  The 
defendant's  car  had  almost  passed  him  in 
safety.  There  was  ample  room  for  both 
car  and  wagon  to  proceed  onwards  in  safe- 
ty, had  it  not  been  for  the  curve  which  the 
car  was  here  required  to  make.  There 
might  have  been  mistake,  or  miscalcula- 
tion, or  inattention  on  the  part  of  the  plain- 
tiff; but  certainly  there  was  no  such  clear 
case  of  n^ligence  as  that  all  sensible  men 
could  take  but  one  view  of  it.  We  think 
it  would  have  been  error  to  take  the  case 
from  the  jury  upon  any  such  ground  as 
this."  As  to  the  alleged  negligence  on  the 
part  of  the  motorman,  the  court  said :  "Nor 
was  there  such  failure  of  proof  that  the  de- 
fendant was  negligent  as  would  justify  the 
withdrawal  of  the  case  from  the  jury.  Both 
the  plaintiff  and  the  defendant  were  en- 
titled to  be  on  the  street.  The  defendant 
had  a  superior  right  of  way  so  far  as  to 
require  that  the  plaintiff  should  put  no 
obstacle  in  its  way;  but  it  had  no  exclusive 
L.R.A.1915C. 


right.  If  the  plaintiff  was  too  dangerously 
near  the  track,  the  motorman  of  the  car 
must  have  been  aware  of  the  fact.  There 
was  testimony  that  he  was  propelling  his 
car  at  very  great  speed;  the  injury  to  the 
wagon  and  the  distance  which  it  was  thrown 
is  ample  proof  of  this,  apart  from  the  testi- 
mony of  any  witness  as  to  the  rate  of  speed. 
In  fact,  it  would  seem  that  considerable 
speed  was  necessary  in  order  to  surmount 
the  elevation  and  go  round  the  curve.  Then 
the  motorman  knew,  or  should  have  known, 
that  the  rear  end  of  his  car  projected  sever- 
al feet  beyond  the  track  in  going  round  the 
curve,  and  that  therefore  there  was  dan- 
ger from  it  to  passing  vehicles.  Intelligent 
men  might  well  be  divided  in  opinion  as  to 
the  duty  of  the  motorman  in  the  premises; 
and  if  this  be  admitted,  as  we  think  it 
must  be,  it  is  plain  that  a  case  arises 
for  the  jury,  and  not  for  the  court." 

An  issue  of  discovered  peril  was  raised 
by  the  evidence  in  an  action  for  injury  to 
one  who,  aftor  signaling  a  street  car  to 
stop,  was  struck  by  the  forward  end  of  the 
car  or  the  fender  as  the  car  rounded  a 
curve  at  that  place,  where,  although  the 
motorman  testified  that  he  immediately 
shut  off  the  power  and  applied  the  emer- 
gency brake,  the  uncontradicted  evidence 
disclosed  that  the  ear  should  have  been 
stopped  in  considerably  less  distance  than 
it  was  from  where  plaintiff  was  first  dis- 
covered in  peril  to  the  front  of  the  car 
which  inflicted  the  injury.  Townsend  t. 
Houston  Electric  Co.  —  Tex.  Civ.  App.  — , 
164  S.  W.  629.  A.  L.  B. 
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the  rear  of  the  ear  if  she  remained  where 
she  was.  This  implies  that  every  motor- 
man,  when  passing  a  person  standing  in  the 
street,  must  determine  the  question  whether 
such  person  is  in  danger  of  being  strucic  by 
the  rear  part  of  the  car  while  passing 
around  a  curve,  although  he  is  fax  enough 
away  to  allow  the  front  of  it  to  pass.  We 
do  not  conceive  that  any  such  legal  duty  is 
imposed  upon  the  motonnan. 

Cases  may  arise  where  the  circumstances 
justify  a  presumption  of  negligent  opera- 
tion of  a  car  where  the  contractual  relation 
continues,  as  in  Walger  ▼.  Jersey  City,  H. 
4  P.  Street  R.  Co.  71  N.  J.  L.  356,  59  Atl. 
14,  17  Am.  Neg.  Rep.  322,  where  a  passenger 
was  being  transferred  from  one  car  to  an- 
other in  order  to  continue  his  journey,  but 
such  cas<!s  are  entirely  different  from  this, 
where  no  contractual  relation  existed.  Nor 
are  the  cases  cited  by  appellant,  where  the 
defendant  had  knowledge,  or  was  chargeable 
therewith,  that  if  the  car  proceeded,  it 
would  run  down  a  person  on,  or  near,  the 
track,  or  about  to  cross  it,  applicable.  The 
reasonable  presumption  is  that  a  person 
standing  in  the  street  and  indicating  a  de- 
sire to  board  such  a  car  will  keep  beyond 
the  range  of  the  car  until  it  stops;  and  to 
charge  a  motorman  with  the  duty  of  decid- 
ing in  every  case  whether  an  applicant  for 
passage  is  within  the  zone  of  danger  from 
the  swing  of  the  rear  of  the  car  when  going 
around  a  curve  would  charge  him  with  an 
obligation  the  law  does  not  impose. 

The  rule  approved  by  the  weight  of  au- 
thority is  tha^  in  view  of  the  well-known 
fact  that  in  rounding  a  curve  the  rear  end 
of  a  street  car  will  swing  beyond  the  track, 
and  overlap  the  street  to  a  greater  extent 
than  the  front,  tiie  motorman  may  right- 
fully assume  that  an  adult  person,  standing 
near  the  track,  who  is  apparently  able  to 
see,  hear,  and  move,  and  having  notice  of 
the  approach  of  a  street  car,  and  of  the 
existence  of  the  curve,  will  draw  back  far 
enough  to  avoid  being  struck  by  the  rear 
of  the  car  as  it  swings  around  the  curve  in 
the  usual  and  expected  manner,  and  there- 
fore no  legal  duty  is  imposed  upon  the 
motorman  to  warn  such  a  person  against 
the  possible  danger  of  a  collision  with  the 
rear,  because  of  the  swing,  if  he  remains 
in  the  same  position.  Jelly  v.  North  Jer- 
sey Street  R.  Co.  76  N.  J.  L.  191,  68  Atl. 
1091;  Widmer  v.  West  End  Street  R.  Co. 
158  Mass.  49,  32  N.  E.  899;  Garvey  v. 
Rhode  Island  Co.  26  R.  I.  80,  68  Atl.  456, 
la  Am.  Neg.  Rep.  681;  Hayden  v.  Fair 
Haven  ft  W.  R.  Co.  76  Conn.  355,  66  Atl. 
613. 

In  the  case  under  consideration,  the  plain- 
tiff approached  the  track  at  a  point  where 
she  knew  there  was  a  curve,  and  she  testi- 
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fled  that  she  supposed,  the  rear  of  a  car 
would  swing  out  over  the  street  as  it  came 
around  the  curve,  and  yet  she  did  not  move. 
The  distance  she  was  standing  from  the 
front  of  the  car  as  it  passed  around  the 
curve  was  not  shown,  and  we  think  the  mo- 
torman had  a  right  to  presume,  either  that 
she  was  beyond  the  swing,  or  that  if  not, 
she  would  move  out  of  its  range.  We  must 
take  the  case  as  it  is  presented  to  us;  and, 
without  proof  of  the  exact  position  taken 
by  the  plaintiff  with  reference  to  the  ap- 
proaching car,  beyond  the  fact  that  the  front 
passed  her  without  injury,  we  are  asked  to 
say  that  the  motorman  must  assume,  under 
such  circumstances,  that  she  would  not  act 
as  a  reasonably  prudent  person,  and  with- 
draw from  a  danger  of  which  she  was  aware, 
or  which  she  supposed  did  not  exist  because 
of  the  distance  she  was  from  the  car,  but 
about  which,  it  subsequently  appeared,  she 
was  mistaken.  To  accede  to  this  request 
would  impose  a  duty  upon  those  operating 
street  railways  which,  in  our  opinion,  has  no 
legal  basis. 

In  order  to  make  a  defendant  liable  for 
negligent  operation  of  its  car,  the  plaintiff 
must  prove  facts  from  which  it  may  be  le- 
gally inferred;  and  as  there  is  no  basis  for 
such  inference  from  the  facta  in  this  case, 
there  was  nothing  to  submit  to  the  jury,  and 
the  court  properly  directed  a  judgment  of 
nonsuit,  and  it  will  be  a£Brmed. 

Garrison,  Kallsch,  Black,  and  Hep- 
peohelnier,  JJ.,  dissenting. 


OONNBOTIOUT  SUPREMK  COtJBT  OP 
BRBOBS. 

HARRIET  H.  WHITE,  Exrx.,  etc,  of  Har- 
riet  E.    White,    Deceased, 

V. 

CONNECTICUT  COMPANY,  Appt. 
(88  Conn.  614,  92  AtL  411.) 

Carrier   —   discharging   passenger   on 

curve  —  precautions. 

1.  A  street  car  company  which  discharges 
a  passenger  from  the  forward  part  of  a  car 
on  a  curve  is  bound  to  adopt  some  precau- 
tions to  avoid  injuring  him  by  the  over- 
hang of  the  car  as  it  proceeds  around  the 
curve,  either  by  delaying  the  starting  of 


Note.    —    Carriers:    discharging 
oar  passenger  on  curve. 


street 


As  to  liability  of  street  railway  com- 
pany to  one  hit  by  swin^  of  car  at 
curve,  including  some  cases  involving  per- 
sons who  had  signaled  the  car  to  stop, 
see  notoi  to  South  Covington  &  C.  Street 


Digitized  by 


Google 


610 


CONNECTICXJT   SUPREME    COURT   OF  ERRORS. 


the  car  until  he  is  out  of  danger,  or  by 

warning  him  of  the  danger. 

Same  —  contributory  negligence. 

2.  A  passenger  alighting  from  a  street 
car  on  a  curve,  with  the  intention  of  cross- 
ing the  track  to  reach  hia  destination,  is 
not  negligent  merely  in  failing  to  move  more 
than  a  couple  of  steps  from  the  car  to  let 
it  jJEss,  80  that  he  is  struck  hj  the  overhang 
as  it  rounds  the  curve,  if  he  was  not  noti- 
fied of  the  danger  of  the  situation. 

(December  2,  1914.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Superior  Court  for  Hartford 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  J.  F.  Berry,  for  appellant: 
The  motorman  has  a  right  to  assume  that 
the   person   ahead  will  take  some   precau- 
tion to  remove  himself  to  a  position  of  safe- 

Riley  v.  Consolidated  R.  Co.  82  Conn. 
105,  21  L.R.A.(N.S.)  880,  72  Atl.  562; 
Hayden  v.  Fair  Haven  &  W.  R.  Co.  76  Conn. 
364,  56  AtL  613;  Morrissey  v.  Bridgeport 
Traction  Co.   68  Conn.  215,  35  Atl.  1126. 

The  failure  of  Mrs.  White  to  step  a  few 
inches  farther  away  than  she  was  when 
the  extreme  rear  end  of  the  car  reached 
her  was  negligence  on   her  part. 

Kruck  V.  Connecticut  Co.  84  Conn.  401, 
80  Atl.  162;  Popke  v.  New  York,  N.  H.  4 
H.  R.  Co.  81  Conn.  724,  71  Atl.  1098. 

It  is  not  negligence  as  a  matter  of  law 
for  a  conductor  to  give  a  signal  to  start 
a  car  when  a  traveler  on  the  highway  must 


R.  Co.  V.  Besse,  16  L.R.A.(N.S.)  890;  Bry- 
ant V.  Boston  Elev.  R.  Co.  40  L.R.A.(N.S.) 
133,  and  Miller  v.  Public  Service  Corp. 
ante,  604.  Tliose  notes,  however,  do  not 
cover  the  question  of  liability  as  to  persons 
having  the  status  of  passengers. 

Generally  as  to  liability  of  street  railway 
company  for  stopping  car  at  improper 
place  for  passenger  to  alight,  see  notes 
to  Melton  v.  Birmingham  R.  Light  &  P.  Co. 
16  Ii.R.A.(N.S.)  467,  and  Messenger  v.  Val- 
ley City  Street  &  Interurban  R.  Co.  32 
L.R.A.(N.S.)   881. 

As  to  duty  of  interurban  road  with  re- 
spect to  accommodations  for  boarding  or 
leaving  car  at  country  crossing,  see  note 
to  McGovem  t.  Interurban  R.  Co.  13  L.R.A. 
(N.S.)   476. 

A  search  has  disclosed  but  few  cases  in 
addition  to  White  v.  Connecticut  Co.  in- 
volving injury  to  passenger  because  of  the 
stopping  of  a  street  car  at  a  point  where 
the  track  is  curved. 

In  Walger  v.  Jersey  City,  H.  &,  P.  Street 
R.  Co.  71  N.  J.  L.  356,  59  Atl.  14,  17  Am. 
Keg.  Rep.  322,  it  was  held  that  the  question 
of  the  carrier's  negligent  operation  was  for 
the  jury  where  it  appeared  that  a  passenger 
was  injured  while  transferring  to  another 
car,  by  the  overhang  of  the  car  which  he 
had  just  left,  as  it  rounded  a  curve  at  that 
point.  The  court  said:  "If  he  was  taking 
the  most  direct  course  from  the  car  which  he 
had  just  left  to  the  car  upon  which  he  was 
about  to  embark,  it  was  for  the  jury  to  say 
whether  he  was  not  entitled  to  believe  that 
he  was  safe  in  doing  this;  or,  at  least,  that 
he  would  not  be  put  in  jeopardy  by  any- 
thing done  by  the  company  while  taking 
this  most  direct  route." 

But  in  Creenan  v.  International  R.  Co. 
139  App.  Div.  863,  124  N.  Y.  Supp.  360,  it 
was  held  that  the  carrier  was  not  liable 
to  a  passenger  injured  while  walking  along 
the  side  of  the  car  for  the  purpose  of  trans- 
ferring to  another  car,  by  being  struck  by 
the  overhang  of  the  car  he  had  just  left 
as  it  rounded  a  curve,  if  there  was  sufficient 
space  to  walk  without  danger  from  the 
L.R.A.1915C. 


overhang  of  the  car.  In  this  case  it  ap- 
peared that  the  ordinary  overhang  of  the 
car  was  2  A  feet,  and  as  the  car  proceeded 
around  the  curve  the  projection  increased 
until,  at  its  maximum,  it  was  5  feet,  and 
that  there  was  a  space  between  the  outer- 
most overhang  of  the  car  and  the  ridge  of 
snow  in  tlie  street  of  3  to  3^  feet,  and  it 
was  held  that  the  trial  court  erred  in  deny- 
ing defendant's  request  to  instruct  the  jury 
"that  if  there  was  reasonable  space  for 
the  plaintiff  in  the  exercise  of  care  to 
walk  between  the  pile  of  snow  and  the  car 
as  it  passed  around  the  curve,  the  defend- 
ant was  not  guilty  of  negligence  in  start- 
ing the  car  after  the  plaintiff  had  alighted 
from  the  car,"  and  a  new  trial  was  granted. 

In  Gannaway  v.  Puget  Sound  Traction 
Light  &  P.  Co.  77  Wash.  655,  138  Pac.  267, 
it  was  held  that  one  who  alighted  from 
the  rear  exit  of  a  street  car  onto  the  planked 
roadway,  and  immediately  passed  to  the 
rear  of  the  car,  crossed  the  car  tracks,  and 
proceeded  to  walk  along  the  opposite  side 
of  the  car  on  the  platform,  ceased  to  be  a 
passenger,  and  the  carrier  owed  no  greater 
duty  to  look  out  for  his  safety  than  it 
owed  to  travelers  upon  the  street;  and  was 
not  negligent  in  starting  the  car  forward 
around  the  curve  at  that  place,  causing 
the  rear  end  to  swing  over  the  platform 
some  3  feet,  striking  him,  as  it  was  not  its 
duty  to  warn  pedestrians  that  there  is  an 
overhang  to  an  ordinary  street  car  when 
it  rounds  a  curve,  it  being  a  matter  of 
common  knowledge,  of  which  ordinary  pru- 
dence requires  persons  to  take  notice. 

It  was  also  held  in  the  above  case  that  a 
street  car  conductor  who  has  discharged 
his  passengers  at  a  place  of  safety  is  not 
negligent  in  ordering  the  car  started  with- 
out observing  that  the  former  passengers 
have  crossed  to  the  opposite  side  of  the 
car,  and  are  liable  to  be  struck  by  the  over- 
hang as  the  car  rounds  the  curve  at  that 
place,  especially  when  it  is  dark,  and  the 
lights  inside  tne  car  would  prevent  him 
from  seeing  anything  on  the  other  side. 
It  was  said  t!:at  the  conductor  was  under 
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liave  had  an  oi^ortunitj  to  have  placed 
herself  in  a  position  of  safety. 

Jelly  V.  North  Jersey  Street  R.  Co.  78 
N.  J.  L.  1»1,  68  Atl.  1091;  Widmer  v. 
West  End  Street  K.  Co.  158  Mass.  49, 
32  N.  £.  899;  Ganrey  t.  Rhode  Island  Co. 
26  R.  I.  80,  58  Atl.  456,  16  Am.  Neg.  Rep. 
581;  Louisville  R.  Co.  v.  Ray,  —  Ky.  — , 
124  S.  W.  313;  South  Covington  &  C.  Street 
».  Co.  V.  Besse,  33  Ky.  L.  Rep.  52,  16  L.Rj^. 
(N.S.)  890,  108  S.  W.  848;  Matulewicz  v. 
Metropolitan  Street  R.  Co.  107  App.  Div. 
230,  95  N.  Y.  Supp.  7 ;  Waters  v.  United 
Traction  Co.  114  App.  Div.  276,  99  N.  Y. 
Supp.  763. 

Mr.  Herbert  O.  Bowers  for  appellee. 

Horaback,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  by  Harriet 


E.  White,  who  alleged  in  her  complaint 
that  she  had  sustained  injuries  by  reason 
of  the  defendant's  negligence  in  the  opera- 
tion of  its  trolley  car.  Prior  to  the  trial 
of  the  caae  in  the  superior  court  Harriet 
£.  White  died,  and  her  executrix,  Harriet 
H.  White,  entered  to  prosecute. 

The  evidence  justified  the  trial  court  in 
finding  the  following  facts:  Mrs.  White, 
now  deceased,  at  the  time  mentioned  in  the 
complaint,  was  a  woman  eighty-two  years 
of  age,  active,  sound  in  bodily  and  mental 
health.  She  was  a  particularly  active  wom- 
an for  her  years,  and  was  accustomed  to 
travel  unassisted  on  trolley  cars.  Her  eye- 
sight was  good.  She  boarded  a  car  at 
Depot  square  in  Manchester,  intending  to 
ride  to  Adams  street  in  the  village  of 
Buckland.  While  a  passenger  on  this  car 
she  gave  notice  to  the  conductor   of  the 


BO  duty  to  w«urn  the  passengers  of  the  dan- 
ger of  being  struck  by  the  overhang  of  the 
car  on  the  opposite  side. 

In  Hilbom  v.  Boston  &  N.  Street  R.  Co. 
191  Mass.  14,  77  N.  E.  646,  it  was  held  not 
negligence  to  stop  a  street  car  on  a  curve 
at  a  platform,  and  to  fail  to  give  notice 
of  the  existence  of  a  space  of  IS  inches  be- 
tween the  step  of  the  car  and  the  platform. 

The  location  of  a  station  on  an  elevated 
railroad,  and  the  stopping  of  cars  for  re- 
ceiving and  discharging  passengers  at  a 
point  where  the  track  curves,  is  not  negli- 
gence. Ryan  v.  Manhattan  R.  Co.  121  N. 
Y.  126,  23  N.  E.  1131,  6  Am.  Neg.  Cas.  329. 
But  it  was  said  in  this  case  that  if  the  nec- 
essary space  between  the  cars  and  the  sta- 
tion platform  is  so  wide  as  to  exceed  the 
ordinary  and  natural  step  of  a  passenger, 
it  may  become  a  source  of  danger  and  re- 
quire further  precaution  on  the  part  of  the 
company.  It  was  also  said  that  the  lo- 
cality should  be  well  lighted  so  that  pas- 
sengers could  see  the  extent  of  the  space. 

It  was  also  held  in  the  above  case,  an 
action  to  recover  for  injuries  sustained  by 
a  passenger  by  stepping  into  the  opening 
between  the  platform  and  the  car  while 
attempting  to  get  on  a  car  at  a  station 
located  on  a  curve,  that  the  railroad  com- 
pany was  entitled  to  have  the  jury  instruct- 
ed to  the  effect  "that  if  the  jury  find  that 
the  space  between  the  car  and  station  plat- 
form at  the  time  and  place  when  and  where 
plaintiff  stepped  between  them  was  not 
more  than  8  inches,  it  was  not  negli- 
gence on  the  part  of  the  defendant  to  have 
such  space,  and  the  plaintiff  cannot  recov- 
er," it  appearing  that  the  testimony  of  a 
number  of  defendant's  witnesses  who  meas- 
ured the  space  between  the  platform  and 
a  large  number  of  cars  was  that  the  space 
was  less  than  8  inches,  though  the  plaintiff 
testified  that  she  estimated  by  the  eye  that 
the  space  between  the  step  and  the  plat- 
form was  14  or  IS  inches  wide. 

And  in  Fox  v.  New  York,  70  Hun,  181, 
24  N.  Y.  Supp.  43,  5  Am.  Neg.  Cas.  68.1. 
which  followed  Ryan  ▼.  Manhattan  R.  Co. 
L.R.A.1915C. 


supra,  it  was  held  that  the  maintenance  of 
a  platform  for  passengers  to  board  and  leave 
the  cars  at  a  point  where  the  track  curves, 
in  the  condition  which  for  a  number  of 
years  bad  been  found  to  be  a  sufficient 
provision  for  the  safety  of  the  thousands 
of  passengers  who  had  alighted  at  that 
place  without  accident,  was  not,  of  itself 
negligence. 

In  the  above  case  tiie  evidence  was  con- 
flicting in  reference  to  the  condition  of  the 
lights  and  as  to  the  distance  from  the  ends 
of  the  car  to  the  platform,  the  testimony 
on  the  part  of  the  plaintiff,  who  was  in- 
jured by  stepping  into  the  space  between 
the  end  of  the  car  and  the  platform  upon 
alighting  from  the  car,  being  that  the  ends 
of  the  car  were  from  18  to  20  inches  from 
the  platform,  and  the  middle  of  the  car 
from  4  to  7  inches,  whereas,  upon  the  part 
of  the  defendant,  the  evidence  was  to  the 
effect  that  the  ends  were  within  Hi  inches 
of  the  platform,  and  the  center  within  1 
inch  thereof;  and  it  was  held  that  the  car- 
rier was  entitled  to  have  the  jury  instructed 
to  the  effect  that  there  was  no  evidence 
that  the  space  between  the  platform  of 
the  car  and  the  station  was  unnecessarily 
wide,  and  that  the  only  question  which  the 
jury  might  consider  was  whether  it  was 
properly  lighted:  and  if  the  jury  believed 
that  the  platform  was  lighted  on  the  night 
of  the  accident  with  electric  lights,  as  tes- 
tified to  by  defendant's  witnesses,  the  ver- 
dict must  be  for  the  defendant. 

Negligent  operation  of  a  train  in  a  sub- 
way is  not  shown  by  the  fact  that  the  train 
was  standing  at  a  station  where  a  curve 
of  the  track  increased  the  space  between 
the  platforms  of  the  cars,  and  a  woman, 
while  passing  from  one  car  to  another,  was 
injured  by  stepping  into  the  space  between 
the  cars  without  being  warned  of  the  dan- 
ger. Welch  V.  Boston  Elev.  R.  Co.  187 
Mass.  118,  72  N.  E.  600.  There  was  no 
testimony  in  this  case  as  to  the  width  of 
the  space  between  the  cars  except  that  it 
was  wider  than  when  the  cars  were  on  a 
straight  part  of  the  track.  A.  L.  R. 
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car  that  she  desired  to  alight  at  Adams 
street.  She  had  alighted  at  this  place  on 
former  occasions.  The  car  in  question  was 
a  large,  open  car  about  40  feet  in  length. 
It  was  equipped  with  a  double-step  running 
board,  extending  the  entire  length  of  the 
car  on  each  side.  The  plaintiff's  testatrix 
sat  in  a  seat  between  the  front  and  the  mid- 
dle point  of  the  car.  When  the  tracks  of 
the  defendant  reach  the  east  line  of  Adams 
street,  they  cross  that  street  by  a  very 
sharp  curre,  and  continue  on  the  right-hand 
side  of  the  street,  going  toward  Hartford. 
The  regular  stopping  place  of  the  car  at 
Adams  street  is  on  this  curve,  and  the 
ends  of  cars  in  roimding  the  curve  over- 
hang on  the  outer  side  of  the  curve  to  a 
much  greater  extent  than  if  the  cars  were 
running  upon  a  straight  rail.  It  had  been 
the  rule  and  custom  of  the  defendant  for 
several  years  to  require  passengers  to  alight 
at  this  point  upon  the  right-hand  side  of 
the  car,  or  the  long  side  of  the  curve.  The 
motorman  of  the  car  had  run  cars  over  this 
line  of  the  defendant  for  two  years  or  more 
prior  to  the  day  in  question.  The  conductor 
had  been  in  charge  of  this  car  for  fully 
two  months  prior  to  8epteml>er  6,  1912. 
Both  motorman  and  conductor  were  fa- 
miliar with  the  curvature  of  the  tracks  at 
this  point,  and  both  knew  well  that  in 
passing  over  the  curve  the  rear  of  the 
car  swung  to  the  right  to  the  extent  of 
at  least  2  or  3  feet,  and  rendered  the  place 
dangerous  to  passengers  alighting  from  cars 
at  this  point.  On  the  day  in  question,  when 
Mrs.  White  alighted  from  the  right-hand 
side  of  the  car  in  the  highway,  it  was  neces- 
sary to  step  away  from  the  car  a  sufficient 
distance  in  order  that  the  rear  end  of  It 
would  not  strike  her  as  the  car  started  up 
and  continued  around  the  curve.  Mrs. 
White  was  intending  to  make  a  visit  at  a 
house  upon  the  opposite  side  of  the  tracks 
from  the  place  where  she  alighted,  and  it 
was  necessary  for  her  to  cross  the  tracks 
for  that  purpose.  When  she  alighted  she 
took  a  couple  of  steps  away  from  the  car. 
The  conductor,  at  the  time  Mrs.  White 
alighted  from  the  car,  was  standing  on  the 
rear  platform.  He  saw  her  take  a  couple 
of  steps  away  from  the  car,  and  assumed 
that  she  would  be  able  to  get  to  a  point 
of  safety,  signaled  the  motorman  to  start 
the  car,  and  then  stepped  to  the  left  side 
of  the  car  in  order  to  raise  the  guard  rail 
on  that  side.  No  assistance  was  proffered 
or  given  to  Mrs.  White  in  alighting  from 
the  car  by  the  conductor  or  by  the  motor- 
man,  and  no  warning  of  danger  was  given 
her  by  either  the  conductor  or  motorman, 
though  they  both  well  knew  that  Mrs. 
White  was  in  danger  of  being  struck  by  the 
car  when  it  rounded  the  curve.  The  car 
L.R.A.1016C. 


started  suddenly,  rounded  the  curve,  and 
the  rear  part  of  tiie  car  struck  her  as  it 
swung  out  over  the  highway.  She  was 
struck  in  the  back,  thrown  to  the  ground, 
and  sustained  injuries  by  reason  of  the  fall. 
Her  leg  was  broken  at  the  hip.  She  received 
immediate  surgical  attention,  was  removed 
to  the  Hartford  Hospital,  where  she  re- 
mained about  two  months,  and  was  brought 
to  her  home  in  Manchester  on  December  5, 
1912.  She  suffered  much  physical  and 
mental  pain,  and  worried  much  over  her 
condition.  About  three  weeks  after  she  re- 
turned home,  while  in  a  weakened  condi- 
tion, she  contracted  pneumonia,  and  died 
from  the  effects  of  pneumonia  on  January 
2,  1913. 

The  superior  oourt  from  all  the  evidence 
was  justified  in  reaching  the  conclusion 
that  Mrs.  White  did  not  have  a  reasonable 
opportunity  to  get  away  from  the  car  after 
the  conductor  signaled  the  motorman  to 
start  it.  This  place  was  on  the  sharpest 
point  of  an  abrupt  curve.  It  was  a  danger- 
ous place  for  persons  to  alight  from  the 
defendant's  cars. 

It  is  unnecessary  to  inquire  whether  the 
railway  company  was  directly  responsible 
for  tlie  dangerous  character  of  the  place  as 
a  point  to  receive  and  unload  passengers. 
The  company  had  adopted  and  was  using  it 
as  a  regular  stopping  place  for  its  cars. 
It  has  also  been  found  that  the  defendant's 
servants  well  knew  of  its  danger  and  that 
Mrs.  White  was  in  a  perilous  situation  when 
they  started  the  car.  Under  such  circum- 
stances it  is  manifest  that  some  precaution 
adapted  to  the  situation  should  have  been 
used,  such  as  waiting  imtil  it  could  be 
seen  that  she  was  out  of  danger,  or  by 
warning  her  of  the  perilous  situation  that 
she  was  in.    This  was  not  done. 

A  passenger  alighting  from  a  car  after 
it  has  stopped  at  a  r^^lar  stopping  place 
is  entitled  to  have  a  reasonable  opportu- 
nity after  leaving  the  car  to  get  beyond 
danger  from  its  movements  and  operation. 
6  Cyc.  612,  and  cases  cited  in  note  S3. 

The  statement  of  facts  already  made  is 
sufficient  answer  to  the  claim  of  the  de- 
fendant that  Mrs.  White  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
While  the  actual  situation  was  dangerous, 
the  apparent  situation  was  free  from  danger 
to  one  in  Mrs.  White's  position.  Under  the 
circumstances  disclosed  by  the  finding, 
what  should  she,  a  woman  of  eighty-two 
years  of  age,  have  done  that  she  did  not 
dot  Unconscious  of  danger,  she  did  what 
any  other  person  would  have  done-  under 
the  same  or  similar  circumstances.  She 
had  the  right  to  assiune,  unless  notice  was 
given  to  the  contrary,  that  the  place  was 
a   safe   one.     Powers   v.    Connecticut    Co. 
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82  Conn.  665,  669,  26  I<.R.A.(K.S.)  406,  74 
Atl.  981. 

The  evidence  and  rulings  of  the  court  are 
before  us  under  the  provisions  of  §  797  of 
the  General  Statutes. 

The  defendant,  by  its  reasons  of  appeal, 
contends  that  several  of  the  facts  set  forth 
in  the  finding  are  not  warranted  in  the  evi- 
dence, and  we  are  asked  to  amend  the 
finding  in  its  material  and  controlling  ques- 
tions. The  law  which  governs  motions  of 
this  character  is  well  settled  in  this  state. 
It  is  that  they  will  not  be  granted  unless 
such  facts  have  been  found  without  evi- 
dence.   This  does  aot  appear. 

There  is  no  error. 

In  this  opinion  the  other  Judges  concur. 


VfEW   JKRSET    C0T;RT    OF   ERRORS 
AND  APPEAI/S. 

nroUSTRIAL  SAVINGS   A   LOAN  COM- 
PANY et  al.,  Respts., 

V. 

GRACE    FRANCES    PLUMMER    et    al., 
Appta. 

(—  N.  J.  — ,  92  Atl.  683.) 

Fraad  —  overvalaation  ot  property  — 
discovery  ^  diligence. 

The  defendants,  desiring  to  purchase  a 
plot  of  ground  with  a  building  thereon,  at 
Grantwood,  negotiated  for  over  three  months 
with  the  agent  of  the  vendor,  and  at  the  end 
of  that  period  accepted  title  subject  to  first 
and  second  mortgages.  They  resided  on  the 
premises  without  complaint  for  some  years, 
paying  interest  upon  both  mortgages,  and 
reducing  the  principal  of  the  second,  until 
the  bill  in  this  case  was  filed  to  foreclose 
the  latter  mortgage,  when  they  alleged  fraud 
as  a  defense,  by  reason  of  the  fact  that  the 
agent  had  excessively  valued  the  property 
at  the  time  of  sale.  Ample  opportunity  to 
examine  the  property  and  verify  the  repre- 
sentations of  value  had  been  given  prior  to 
the  purchase.  Held,  that  the  opportunity  of 
examining  the  property  and  its  value,  and 
of  verifying  the  representations  made,  cast 
a  duty  upon  the  defendants  of  exercising 
reasonable  diligence  in  their  own  behalf 
upon  estimates  of  value  which  were  open 
to  their  observation,  judgment,  and  investi- 
gation, and,  in  the  absence  of  actual  fraud, 
relief  upon  that  ground  alone  will  not  be 

Eeadnote  by  Mintubr,  J. 

Note.  —  See  note  to  Faulkner  v.  Wassmer, 
30  L.R>A.(N.S.)  872,  as  to  waiver  of  pur- 
chaser's right  to  rescind  contract  for  pur- 
chase of  real  property;  note  to  Kohl  v. 
Taylor,  35  L.R.A.  (N.S.)  175,  on  the  question 
of  fraud  in  falsely  stating  cost,  selling  or 
market  price,  or  as  to  offers  made  therefor. 
L.R.A.1915C. 


afforded  in  equity.    In  such  a  situation  the 
doctrine  of  caveat  emptor  applies. 

(December  1,  1914.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  in  complainants' 
favor  in  a  suit  to  foreclose  a  second  mort- 
gage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frank  6.  Turner  for  appellants. 

Mr.  J.  Boyoe  Smith,  Jr.,  with  Mr. 
Frederick  P.  Scbenck,  for  respondents: 

The  claim  of  fraud  in  connection  with  the 
sale  of  the  proaises  to  defendants  is  with- 
out merit. 

Peterson  v.  Beid,  76  N.  J.  Eq.  378,  74 
Atl.  662;  Haberman  v.  Kaufer,  60  N.  J.  Eq. 
271,  47  Atl.  48;  McMichael  v.  Webster,  57 
N.  J.  Eq.  296,  78  Am.  St.  Rep.  630,  41  Atl. 
714;  Kuhnen  v.  Parker,  66  N.  J.  Eq.  288,  38 
Atl.  641;  Wooster  v.  Cooper,  56  N.  J.  Eq. 
759,  36  Atl.  281;  Green  v.  Stone,  64  N.  J. 
Eq.  387,  56  Am.  St.  Rep.  577,  34  Atl.  1099; 
Richman  v.  Dcmnell,  53  N.  J.  Eq.  32,  30  Atl. 
533;  Skinner  v.  Christie,  62  N.  J.  Eq.  720, 
29  Atl.  772;  Melick  v.  Dayton,  34  N.  J.  Eq. 
246,  27  N.  J.  Eq.  362,  32  N.  J.  Eq.  570;. 
Parker  v.  Jameson,  32  N.  J.  Eq.  222;  Parker 
v.  Hartt,  32  N.  J.  Eq.  225;  O'Brien  v.  Hul- 
flsh,  22  N.  J.  Eq.  471 ;  Coursen  v.  Canfield, 
21  N.  J.  Eq.  92;  Graham  v.  Berryman,  19 
N.  J.  Eq.  29,  21  N.  J.  Eq.  370;  Miller  v. 
Gregory,  16  N.  J.  Eq.  274. 

The  value  of  real  property  is  a  matter  of 
opinion,  and  cannot  be  a  subject  of  fraudn- 
lent  misrepresentations  in  the  absence  of 
relations  of  trust  and  confldenee. 

Hallinger  v.  Zimmerman,  69  N.  J.  Eq.  644, 
44  Atl.  1100;  Conlan  v.  Roemer,  62  N.  J. 
L.  53,  18  Atl.  858;  Wise  v.  Fuller,  29  N. 
J.  Eq.  257;  Miller  v.  Gregory,  16  N.  J. 
Eq.  274;  20  Cyc.  92. 

MIntam,  J.,  delivered  the  opinion  of  the 
court: 

The  bill  was  filed  to  foreclose  a  second 
mortgage  executed  and  delivered  under  the 
following  circumstances :  The  Columbia  In- 
vestment ft  Real  Estate  Company  developed 
a  tract  of  land  on  the  Palisades,  known  as 
Grantwood,  in  the  county  of  Bergen.  It 
expended  a  large  sum  of  money  in  building 
streets,  erecting  houses,  and  constructing  the 
ordinary  municipal  improvements,  prepara- 
tory to  advertising  and  exploiting  the  lo- 
cation as  a  desirable  site  for  homes.  The 
houses  and  lots  were  sold  according  to  a 
schedule  of  prices,  depending  upon  the  site 
and  the  character  of  the  building.  The  de- 
fendants purchased  three  lots,  upon  which 
was  located  an  eight-room  cottage.  The  in- 
termediary was  an  agent  of  the  company, 
whose  efforts  to  bring  about  a  sale  to  de- 
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fendants  were  instituted  about  a  month 
prior  to  its  consummation. 

Upon  more  than  one  occasion  during  the 
interval,  the  defendant  Grace  F.  Plummer 
visited  the  place,  with  her  husband  and 
friends,  and  familiarized  herself  with  the 
location  and  its  inherent  merits  and  dis- 
advantages, as  well  as  its  financial  value  in 
the  real  estate  market.  She  declined  to  pur- 
chase the  building  and  two  of  the  lots  for 
$14,500,  but,  after  discussing  the  subject 
with  her  husband,  offered  to  purchase  the 
plot  in  question  for  $13,000.  The  offer  be- 
ing accepted,  she  paid  $1,000  in  cash  and 
.  agreed  to  take  the  property  subject  to  a 
first  mortgage  of  $7,500,  held  by  the  New 
York  Mortgage  Company,  and  to  execute  a 
second  mortgage  for  the  difference  of  $4,- 
500.  The  second  mortgage  was  made  to  one 
Mathews,  who  is  conceded  to  have  been  an 
employee  and  dummy  of  the  complainant. 
He  subsequently  assigned  the  mortgage  to 
the  complainant  company,  which  paid  the 
face  thereof  to  the  Columbia  company. 
Thereafter  defendants  continued  to  make 
the  payments  on  account  of  principal  and 
interest,  provided  for  in  the  second  mort- 
gage, for  a  period  of  nearly  four  years. 
These  payments  were  divided  so  as  to  cover 
interest  on  the  first  and  second  mortgages 
and  a  reduction  of  principal  upon  the  sec- 
ond mortgage,  and  continued  until  March 
29,  1912,  when  they  ceased.  At  the  trial 
there  was  found  to  be  due  upon  the  second 
mortgage,  for  interest  and  principal,  $4,- 
908.59. 

The  answer  of  the  defendants  alleges  that 
at  the  time  of  the  sale  the  value  of  the  prop- 
erty was  misrepresented  to  the  defendants 
by  the  agents  of  the  Columbia  company, 
who  conspired  with  the  New  York  Mort- 
gage Company,  and  the  complainant,  the  In- 
dustrial company  to  misrepresent  the  value 
of  the  property,  and  practically  to  cheat  and 
defraud  the  defendants  into  purchasing  for 
$13,000  property  which  in  reality  was  of  no 
greater  value  than  $6,000.  Upon  the  truth 
of  this  allegation  the  defendants  insist  upon 
an  abatement  of  the  mortgage  in  suit  to  ac- 
cord with  the  true  value  of  the  property. 

The  learned  vice  chancellor,  after  consid- 
eration of  the  testimony,  advised  a  decree  in 
favor  of  the  complainants.  Our  examina- 
tion of  the  case  has  led  us  to  concur  i  that 
view.  The  fundamental  inquiry  is  whether 
the  testimony  presents  a  case  of  fraud  and 
imposition  upon  these  defendants  clear 
enough  to  warrant  the  court  in  practically 
annulling  pro  tanto  their  sealed  written  in- 
struments solemnly  executed.  Without  dis- 
cussing the  subsidiary  questions,  whether, 
upon  a  mere  allegation  of  fraud  in  an  an- 
swer, without  any  attempt  to  compel  the 
appearance  of  the  alleged  principal  fraud 
L.R.A.1915C. 


doer,  the  Columbia  company,  by  cross  bill, 
such  a  judicial  inquiry  may  be  had,  we  are 
satisfied  that  the  conduct  which  is  alleged 
in  this  answer  to  be  fraudulent  upon  the 
part  of  the  agents  of  the  Columbia  company 
was  not  of  the  questionable  quality  which 
the  law  characterizes  as  fraudulent,  for  the 
purpose  of  annulling  a  legal  instrument.  A 
glance  at  the  situation  of  the  parties  will 
evince  this. 

For  months  the  defendants  had  been  nego- 
tiating with  the  agents  of  the  Columbia 
company.  No  relation  of  confidence  exist- 
ed between  them,  so  that,  during  the  in- 
terval between  their  n^otiations  and  the 
execution  and  delivery  of  the  deed,  the  de- 
fendants were  free  to  verify  any  representa- 
tions or  statements  as  to  value  which  the 
agent  had  made.  They  examined  the  prop- 
erty and  its  entire  environment,  and  no 
effort,  artifice,  or  subterfuge  seems  to  have 
been  employed  to  pervert  their  judgment  or 
becloud  their  sense  of  observation  and  dis- 
cernment. In  this  situation  they  were  deal- 
ing at  arm's  length.  Speaking  of  the  rela- 
tive duties  of  parties  in  such  a  posture. 
Chancellor  Kent  says:  "The  common  law 
affords  to  everyone  reasonable  protection 
against  fraud  in  dealing;  but  it  does  not  go 
to  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and 
folly,  or  a  careless  indifference  to  the  ordi- 
nary and  accessible  means  of  information. 
.  .  .  Every  person  reposes  at  his  peril 
in  the  opinion  of  others,  when  he  has  equal 
opportunity  to  form  and  exercise  his  own 
judgment.  Simplex  commendatio  non  obli- 
gat."  2  Kent,  Com.  485;  Davis  v.  Meeker,  S 
Johns.  354. 

"Courts  of  equity,  like  courts  of  law,  do 
not  aid  parties  who  will  not  use  their  sense 
and  discretion  upon  matters  of  this  sort." 
Willard,  Eq.  Jur.  152. 

Under  such  circumstances  the  doctrine  of 
caveat  emptor  is  equally  applicable  at  law 
and  in  equity.  Willard,  Eq.  Jur.  152;  Lord 
Campbell  in  Beaufort  v.  Neeld,  12  Clark  k 
F.  248,  9  Jur.  813.  The  application  of  these 
fundamental  principles  is  illustrated  by  the 
following  cases  in  our  own  jurisdiction: 
Miller  v.  Gregory,  16  N.  J.  Eq.  275;  Wise 
v.  Fuller,  29  N.  J.  Eq.  258;  Conlan  ▼.  Roe- 
mer,  52  N.  J.  L.  53,  18  Atl.  858;  Hallinger 
V.  Zimmerman,  59  N.  J.  Eq.  644,  44  Atl. 
1100. 

But  the  equitable  status  of  these  defend- 
ants is  further  complicated  by  the  fact  that 
for  three  years  and  over  they  occupied  the 
mortgaged  premises,  and  continued  so  to  do 
at  the  time  of  the  trial,  and  until  this  bill 
was  filed,  and  during  that  period  made  no 
claim  and  uttered  no  protest  to  fortify 
themselves  in  the  attitude  they  now  take  as 
the  alleged  victims  of  fraud  doers.    Such  a 
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complacent  attitude  is  ioconsistent  with 
their  present  claim,  and  does  not  enlist  the 
favorable  consideration  of  a  court  of  con- 
science. 

The  court  of  chancery  will  refuse  its  aid, 
not  merely  to  a  party  who  fraudulently  mis- 
represents his  title,  but  also  to  one  who  re- 
mains silent  when  duty,  candor,  and  fair 
dealing  require  him  to  spealc  out.  Ross  ▼. 
EliMbeth-Town  &  S.  R.  Co.  2  N.  J.  Eq.  422. 

"Nothing  can  call  forth  this  court  into 
activity,  but  conscience,  good  faith,  and  rea- 
sonable diligence;  when  these  are  wanting, 
the  court  is  passive  and  does  nothing." 
Lord  Camden  in  Smith  r.  Clay,  3  Bro.  Ch. 
639,  note,  quoted  by  Vice  Chancellor  Green 
in  De  Grauw  v.  Mechan,  48  N.  J.  £q.  224, 
21  Atl.  194. 

The  legal  status  of  the  banking  commis- 
sioner of  the.  state  of  New  York  as  a  party 
complainant  was  not  challenged  by  any  ap- 
propriate pleading  in  the  case,  as  was  done 
in  Hurd  v.  Elizabeth,  40  N.  J.  L.  218,  and 
the  attack  at  this  time,  therefore,  maj  prop- 
erly be  subject  to  the  criticism  that  it  is 
urged  too  late.  Hoagland  v.  Supreme  Coun- 
cil, R.  A.  70  N.  J.  Eq.  607,  61  Atl.  982;  Ex 
parte  — ,  2  Madd.  Ch.  281.  But,  conceding 
the  correctness  of  defendants'  contention,  it 
cannot  avail,  since  under  the  circumstances 
presented  here  the  complainant  corporation 
is  entitled  to  a  decree  of  foreclosure,  regard- 
less of  the  status  possessed  by  the  New 
York  banking  commissioner  as  a  party  to 
the  suit. 

Our  examination  of  the  remaining  objec- 
tions leads  us  to  conclude  that  they  are 
without  merit. 

Finding  no  error  in  the  record,  the  decree 
of  the  Court  of  Chancery  will  be  affirmed. 


NEW  ¥ORK  COURT  OF  APPBAIiS. 

BE  APPLICATION  OF  NICHOLAS  MEY- 
ER, Exr.,  etc.,  of  Mary  R.  Meyer,  De- 
ceased, Appt.,  to  Vacate  an  Order  Fixing 
an  Inheritance  Tax. 

(209  N.  Y.  386,  103  N.  E.  713.) 

Succession  tax  —  settlngr  aside  —  Inac- 
curate appraisement. 

1.  A  transfer  tax  cannot  be  set  aside  on 
the  sole  ground  that  the  appraisement  of 


the  estate  was  inaccurate,  and  that  there 
was  in  fact  no  transferable  property. 
Same  —  shrinkage  of  estate  —  payment 

by  executor  —  necessity, 

2.  If,  after  appraisement  of  a  transfer 
tax,  the  estate,  without  fault  or  delinquence 
on  the  part  of  the  executor,  shrinks,  so  that 
no  money  comes  into  his  hands  with  which 
to  pay  the  tax,  he  is  not  required  to  pay 
it  out  of  his  own  funds,  although  the  stat- 
ute provides  that  he  shall  not  be  entitled 
to  a  final  accounting  of  the  estate  unless  he 
shall  produce  a  receipt  for  the  tax,  and 
that  he  shall  be  personally  liable  for  the 
tax  imtil  its  payment. 

(November  18,  1913.) 

APPEAL  by  the  executor  from  an  order 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
an  order  of  the  Surr(%ate'8  Court  for  New 
York  County  denying  a  petition  to  vacate 
or  modify  a  transfer  tax  upon  the  estate 
of  Mary  R.  Meyer,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  G.  Cooke  and  Howard 
O.  Wood,  for  appellant: 

The  tax  is  upon  the  "transfer"  or  right 
of  "succession,"  not  upon  the  estate  itself. 

Brown  v.  Lawrence  Park  Realty  Co.  133 
App.  Div.  763,  118  N.  Y.  Supp.  132;  Re 
Dows,  167  N.  Y.  227,  52  L.R.A.  433,  88  Am. 
St.  Rep.  608,  60  N.  E.  439;  Re  Gihon,  169 
N.  Y.  443,  62  N.  E.  661;  Re  Wolfe,  89  App. 
Div.  349,  85  N.  Y.  Supp.  949. 

If  there  has  been  no  transfer,  no  right 
of  succession  exists  or  can  exist;  and  there 
is  nothing  to  tax. 

Re  Wolfe,  89  App.  Div.  349,  86  N.  Y. 
Supp.  949,  affirmed  in  179  N.  Y.  599,  72 
N.  E.  1152;  Re  Cook,  187  N.  Y.  263,  79  N. 
E.  991,  reversing  114  App.  Div.  718,  99  N. 
Y.  Supp.  1049;  Re  Tracy,  179  N.  Y.  501,  72 
N.  E.  519,  reversing  87  App.  Div.  215,  83  N. 
Y.  Supp.  1049. 

The  surrogate  had  ample  power  to  grant 
the  executor's  application. 

Morgan  v.  Cowie,  49  App.  Div.  612,  63 
N.  Y.  Supp.  608;  Re  Lowry,  89  App.  Div. 
226,  86  N.  Y.  Supp.  924;  Roderigas  v.  East 
River  Sav.  Inst.  63  N.  Y.  464,  20  Am.  Rep. 
555;  Miller  v.  Brinkerhoff,  4  Denio,  119,  47 
Am.  Dec.  242;  Staples  v.  Fairchild,  3  N.  Y. 
41;  Freeman,  Judgm.  §  98. 

The  surrogate  erred  in  refusing  to  exer- 


Ifote.  —  Succession  tax:  personal  liabU' 
ity  of  executor  or  ttdmtnistrator. 

Jlost  statutes,  it  will  be  observed,  im- 
pose upon  the  executor  or  administrator 
the  duty  of  collecting  from  the  distributees, 
and  of  paying  to  the  public  authorities,  the 
inheritance  or   succession  taxes. 

Rb  Meteb  appears  to  be  the  only  case 
passing  upon  the  personal  liability  of  the 
L,R.A.1916C. 


personal  representative  for  inheritance  tax, 
where,  because  of  a  shrinkage  of  the  es- 
tate after  appraisement  of  the  tax,  there 
were  insufficient  funds  to  pay. 

Under  a  statute  imposing  upon  the  execu- 
tor or  administrator  the  duty  of  paying 
the  inheritance  tax,  it  is  held  in  Re  Sam- 
mon,  3  Mees.  i,  W.  381,  that  it  is  the  duty 
of  an  executor  to  deduct  the  amount  of  the 
tax  from  the  legacy  on  payment,  and  that 
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cise  his  power  to  set  the  appraisal  aside 
for  newly  discovered  evidence. 

Re  Lowry,  89  App.  Div.  227,  85  N.  Y. 
Supp.  924;  Wilcox  Silver  Plate  Co.  v.  Bar- 
clay, 48  Hun,  54;  YoUkommer  v.  Nassau 
Electric  R.  Co.  23  App.  Div.  88,  48  N.  Y. 
Supp.  372;  Keister  v.  Rankin,  34  App.  Div. 
288,  54  N.  Y.  Supp.  274;  Kring  v.  New  York 
C.  &  H.  R.  R.  Co.  45  Div.  373,  60  N.  Y. 
Supp.  1114;  Barrett  v.  Third  Ave.  R.  Co.  45 
N.  Y.  632. 

Mr.  Effingham  N.  Dodge,  with  Mr. 
Thomas  E.  Rush,  for  respondent: 

The  court  has  no  power  to  modify  a  de- 
cree of  apraisal  of  real  property  merely  on 
the  ground  that  it  subsequently  sells  for  a 
leas  amount  at  auction. 

Re  Lowry,  89  App.  Div.  226,  85  N.  Y. 
Supp.  924. 

A  transfer  tax  order  based  upon  a  valua- 
tion in  an  executor's  affidavit  is  a  solemn 
decree  of  a  court  of  record,  and  should  not 
be  set  aside  on  the  ground  that  his  valua- 
tion was  largely  excessive. 

Re  Barnum,  129  App.  Div.  418,  114  N.  Y. 
Supp.  33. 


The  time  to  appeal  having  expired,  the 
order  fixing  tax  could  not  be  vacated  or 
modified. 

Re  Wallace,  28  Misc.  603,  59  N.  Y.  Supp. 
1084;  Re  Schermerhom,  38  App.  Div.  350, 
67  N.  Y.  Supp.  26. 

CoIIln,  J.,  delivered  the  opinion  of  th* 
court: 

The  estate  of  the  testatrix  consisted  of 
personal  property  of  an  inventoried  value 
less  than  the  expenses  of  administration, 
namely,  $153.25,  and  a  one-half  interest  in 
the  equity  of  redemption  in  certain  mort- 
gaged real  estate,  which  interest,  in  th« 
transfer  tax  proceeding,  was  on  December 
31,  1909,  appraised  at  about  $8,000.  On 
July  13,  1911,  the  surrogate's  court  fixed 
the  transfer  tax  on  certain  legacies  at 
$297.08.  The  real  estate  was  sold  Sep- 
tember 25,  1912,  under  the  judgment  in  the 
action  to  foreclose  the  mortgage  upon  it, 
for  the  sum  due  and  unpaid  upon  the  mort- 
gage. The  executor  has  not  at  any  time, 
therefore,  had  any  money  or  property  with 
or  from  which  he  could  pay  any  of  the  lega- 


neglect  to  do  so  renders  him  personally  re- 
sponsible therefor. 

So,  where,  the  statute  directs  the  per- 
sonal representative  having  in  charge  a 
legacy  or  property  subject  to  the  tax,  to 
deduct  the  tax  from  the  legacy,  or  to  col- 
lect the  amount  thereof  from  the  person  en- 
titled to  the  property,  before  turning  it 
over,  a  failure  to  do  so  renders  him  per- 
sonally liable  for  the  tax.  Re  Weed,  10 
Miac.  628,  32  N.  Y.  Supp.  777;  Re  Hackett, 
14  Misc.  282,  35  N.  Y.  Supp.  1051;  Hunter 
V.  Husted,  45  N.  C.  (Busbee,  Eq.)  141.  See 
to  the  same  effect  McMahon  y.  Brown,  14' 
Abb.  N.  C.  406,  note. 

In  State  v.  Daliymple,  70  Md.  294,  3 
L.R.A.  372,  17  Atl.  82,  there  is  dictum  to 
the  effect  that  when  the  property  passes 
into  the  hands  of  the  executor  or  adminis- 
trator, his  obligation  to  pay  the  tax  is  fixed, 
and  his  bond  at  once  becomes  liable  there- 
for by  viritue  of  the  statute  declaring  it 
the  duty  of  an  executor  or  administrator, 
before  paying  any  legacy  or  distributing 
the  shares  of  an  estate  liable  to  the  tax, 
to  pay  the  tax  to  the  register  of  wills  of 
the  proper  county,  and  providing  that  his 
letters  should  be  forfeited  where  he  fails  to 
pay  the  tax  within  thirteen  months  from 
the  date  of  the  administration. 

In  Hopkins's  Appeal,  77  Conn.  644,  60 
AtL  657,  it  is  held  that  a  statute  directing 
the  administrator  to  pay  the  tax,  and  em- 
powering him  to  sell  so  much  of  the  estate 
as  may  be  necessary  to  pay  the  same,  ren- 
ders him  personally  liable  for  failure  to 
pay,  when  it  is  due  to  his  own  misconduct. 

In  State  v.  Brevard,  62  N.  C.  (Phill.  Eq.) 
141,  it  is  held  that  an  executor  is  liable 
as  such  for  the  collateral  inheritance  tax 
on  a  bequest  to  himself,  but  not  liable  for 
the  tax  upon  a  devise  of  land  to  himself, 
L.R.A.1915C. 


though  he  is  liable  as  an  individual  for 
the  tax  upon  the  latter.  The  decision  was 
probably  based  upon  the  theory  that  a  per- 
sonal representative  charged  with  the  col- 
lection of  an  inheritance  tax  is  liable  only 
for  the  tax  upon  the  property  that  comes 
into  his  possession;  the  personal  represen- 
tative generally  having  nothing  to  do  with 
the  real  estate. 

But  an  executor  or  administrator  is  not 
personally  liable  for  legacy  and  succession 
taxes  imposed  by  a  statute  (act  of  Congress 
June  30,  1864)  which  declared  the  taxes  to 
be  a  lien  on  all  the  property  of  the  decedent, 
and  directed  the  executor  or  administrator 
to  pay  the  same,  but  contained  no  provi- 
sion authorizing  suit  against  the  executor 
or  administrator,  and  provided  that  in  case 
of  failure  to  pay,  the  lien  should  be  enforced 
by  suit  against  the  individual  in  posses- 
sion, and  the  property  sold  under  the  judg- 
ment. United  States  v.  Truck,  27  Fed.  541. 
The  court  said  that  where  a  statute  pro- 
vides a  method  for  enforcing  compliance 
with  its  provisions,  ordinarily  no  other 
remedy  can  be  resorted  to;  that  the  remedy 
provided  for  by  the  statute  was  an  ample 
one,  and  there  was  nothing  to  support  an 
implication  that  any  other  was  contem- 
plated. 

Even  under  a  statute  expressly  providing 
that  executors,  administrators,  and  trustees 
shall  be  personally  liable  for  the  payment 
of  inheritance  taxes,  and  that  they  may 
retain  from  the  l^acy  or  property  for  dis- 
tribution the  inheritance  tax  due  on  such 
legacy  or  distributive  share,  executors,  ad- 
ministrators, and  trustees  are  not  liable 
for  inheritance  taxes  on  l^acies  which  were 
never  in  their  possession,  but  which  were 
paid  out  directly  by  the  ancillary  adminis- 
trator.   People  V.  Union  Trust  Co.  255  lU. 
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«ieB  or  the  transfer  tax.  The  tax  lav 
(ConsoL  Laws  1909,  chap.  60,  §  236)  pro- 
Tides:  "No  executor,  administrator  or  trus- 
tee shall  be  entitled  to  a  final  accounting 
of  an  estate  in  settlement  of  which  a  tax 
is  due  under  the  provisions  of  this  article 
unless  he  shall  produce  a  receipt"  duly  is- 
sued for  the  payment  of  the  tax. 

The  petition  alleges  as  the  sole  ground 
for  vacating  the  tax  that  the  appraisal  in 
the  transfer  tax  proceeding  was  grossly  in- 
accurate; that  in  fact  there  was  at  that 
time,  within  the  statutory  provisions  relat- 
ing to  the  transfer  tax,  no  transferable 
property,  and  consequently  no  transfer  to 
be  taxed.  The  petition  was  justly  and  prop- 
erly denied  under  the  principles  stated  in 
Re  liowry,  80  App.  Div.  226,  85  N.  Y.  Supp. 
924,  and  Re  White,  208  N.  Y.  64,  46  L.RA. 
(N.S.)  714, 101  N.  E.  793,  Ann.  Cm.  1914D, 
75,  and  the  order  appealed  from  should  be 
affirmed. 

The  provision  of  §  236  of  the  tax  law, 
above  quoted,  is  not  applicable,  however,  to 
the  final  accounting  of  the  estate  in  ques- 
tion under  the  facts  presented  in  the  present 


record,  nie  sitution  under  our  c<nisiderar 
tion  is:  The  appraisal  of  the  estate  honest- 
ly and  l^ally  made  and  the  nature  of  the 
bequests  required  that  the  transfer  tax  be 
fixed  at  $297.08.  It  came  to  pass,  within 
the  administration  of  the  estate,  without 
fault  or  delinquency  upon  the  part  of  the 
executor,  that  the  estate  yielded  a  value 
less  than  the  expenses  of  its  administration. 
Therefore  the  executor  did  not  receive  or  ac- 
quire any  money  or  property  usable  for  the 
payment  of  the  transfer  tax.  If  he  is  not 
entitled  to  a  final  accounting  and  discharge 
from  his  office  unless  he  shall  produce  a  re- 
ceipt for  the  payment  of  the  transfer  tax, 
he  must  pay  it  from  his  individual  moneys 
or  property,  although  he  has  completdy 
and  honestly  fulfilled  the  duties  of  his  ex- 
ecutorship. We  think  the  legislature  did 
not  intend  or  enact  such  result.  It  is  true 
that  the  language  of  the  statute  thus  de- 
clares, and  seems  too  plain  to  call  for  ju- 
dicial construction,  if  we  look  to  that  alone. 
It  is  a  familiar  rule  that  it  is  not  the 
province  of  the  courts  to  supervise  or  revise 
legislation,  and  a  law  plain  and  certain  in 


168,  L.R.A.— ,  99  N.  E.  377,  Ann.  Cas. 
1913D,  914. 

Under  a  Federal  statute  (act  Jtme  13, 
1898,  30  Stat,  at  L.  464,  chap.  448)  pro- 
viding that  "persons  having  m  charge  or 
trust  as  administrators,  executors  or  trus- 
tees any  legacies  or  distributive  shares 
arising  from  personal  property  .  .  . 
passing  .  .  .  from  any  person  possessed 
of  such  property  either  by  will  or  by  the 
intestate  laws  of  any  state  or  territory 
.  .  .  shall  be,  and  hereby  are  made  sub- 
ject to  a  duty  or  tax,"  executors  are  not 
liable  for  taxes  upon  legacies  and  distribu- 
tive shares  which  never  came  into  their 
hands  because  of  a  settlement  or  compro- 
mise in  a  proceedinf^  contesting  the  will. 
McCoy  V.  Gill,  156  Fed.  985. 

In  Re  Wood,  40  Misc.  156,  81  N.  Y. 
Supp.  511,  it  was  held  that  a  direction  in 
a  will  that  the  executor  should  withdraw 
one  half  of  the  claims  presented  by  the  tes- 
tator against  the  estate  of  his  deceased 
brother,  and  a  statement  that  he  forgave 
one  half  of  said  claims,  amounted  to  a  be- 
quest of  such  half,  which  passed  to  the 
executrix  of  the  deceased  brother's  estate, 
and  that  therefore  the  inheritance  tax 
should  be  assessed  against  the  executrix  as 
such,  and  not  to  her  individually,  notwith- 
standing the  fact  that  she  was,  by  the 
brother's  will,  entitled  to  the  possession  and 
income  of  his  whole  estate  for  life,  with 
the  right  to  resort  to  the  principal,  if  neces- 
sary, for  her  support. 

Under  a  statute  giving  the  Crown,  in 
case  of  failure  in  the  payment  of  the  legacy 
duty,  a  right  to  resort  to  either  or  both 
the  executor  or  legatee,  it  was  held  in  Horn 
V.  Coleman,  2  Jnr.  N.  S.  1127,  26  L.  J. 
Ch.  N.  S.  213,  6  Week.  Rep.  32,  that  the 
executor  was  Uable  for  the  loss  of  a  legacy 
L.R.A.1915C. 


duty  where  the  agent  of  the  executor,  who 
was  authorized  to  pay  the  legacy,  having 
paid  the  same  without  deducting  the  duty, 
and  having  subs^uently  received  back  from 
the  legatee  the  amount  of  the  duty  upon  a 
request  therefor,  in  order  that  he  might 
prepare  the  receipt  to  be  taken  from  the 
Crown,  abscondea  with  the  money.  The 
court  said  that  the  agent  received  the 
money  in  the  capacity  of  agent  of  the  execu- 
tor, and  that  the  transaction  did  not  ren- 
der the  absconding  agent  the  agent  of  the 
legatee;  that  it  was  the  duty  of  the  execu- 
tor, in  the  first  instance,  while  he  was 
sole  debtor  to  the  Crown  in  respect  to  the 
duty,  to  discharge  the  debt  due  out  of  the 
money  which  was  remitted  to  the  l^atee; 
and  that  the  application  by  the  executor's 
agent  to  the  legatee  was  not  an  application 
to  the  legatee  to  enable  him  to  discharge 
the  legatee's  debt,  but  in  order  to  enable 
him  to  prepare  a  proper  receipt  on  behalf 
of  the  executor. 

As  affected  by  decree  of  probate  court. 

A  decree  of  the  probate  court  allowing 
the  accounts  of  an  administrator,  and  or- 
dering distribution  of  the  estate,  affords 
the  administrator  no  protection  from  lia- 
bility for  failure  to  pay  an  inheritance  tax 
upon  the  property  distributed  that  was  sub- 
ject to  the  tax,  in  a  proceeding  on  behalf 
of  the  state  to  collect  the  tax,  where  it  ap- 

Sears  no  reference  was  made  to  the  in- 
eritance  tax  in  any  of  the  proceedings  of 
the  probate  court,  and  that  the  state  was 
not  a  party  thereto.  Atty.  Gen.  v.  Rafferty, 
209  Mass.  321,  93  N.  E,  747,  following  Atty. 
Gen.  V,  Stone,  209  Mass.  186,  95  N.  E.  395. 
But  under  the  New  York  statute  which 
authorizes   the  surrogate  to  determine  the 
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its  meaning  declaree  itself,  and  is  insus- 
ceptible of  interpretation.  It  is  as  bind- 
ing upon  a  court  as  upon  every  citizen. 
There  must  be  some  uncertainty  of  sense, 
else  the  natural  and  ordinary  meaning  of 
its  words  must  prevail.  Uncertainty  of 
sense,  however,  does  not  spring  alone  from 
uncertainty  of  expression.  The  legislative 
intention,  if  expressed,  is  the  law  itself. 
It  is  always  presumed  in  regard  to  a  stat- 
ute, that  no  unjust  or  unreasonable  result 
was  intended  by  the  legislature.  Hence  if, 
viewing  a  statute  from  the  standpoint  of 
the  literal  sense  of  its  language,  it  works 
such  a  result,  an  obscurity  of  meaning 
exists,  calling  for  judicial  construction. 

Where  a  particular  application  of  a  stat- 
ute in  accordance  with  its  apparent  inten- 
tion will  occasion  great  inconvenience  or 
produce  inequality  or  injustice,  another 
and  more  reasonable  interpretation  is  to  be 
sought.  Church  of  the  Holy  Trinity  v. 
United  States,  143  U.  S.  457,  36  L.  ed.  226, 


12  Sup.  Ot.  Rep.  511;  Murray  v.  New  York 
C.  R.  Co.  4  Keyes,  274;  People  ex  rel.  Wood 
v.  Lacombe,  99  N.  Y.  43,  1  N.  E.  599;  Mur- 
ray V.  Gibson,  15  How.  421,  14  L.  ed.  755; 
State  ex  rel.  Heiden  v.  Ryan,  99  Wis.  123, 
74  N.  W.  544.  The  courts  must  in  that 
event  look  to  the  act  as  a  whole,  to  the  sub- 
ject with  which  it  deals,  to  the  reason  and 
spirit  of  the  enactment,  and  thereby  deter- 
mine the  true  legislative  intention  and  pur- 
pose; and  if  such  purpose  is  reasonably 
within  the  scope  of  the  language  used,  it 
must  be  taken  to  be  a  part  of  the  statute 
the  same  as  if  it  were  plainly  expressed. 
To  effect  the  intention  of  the  legislature 
the  words  of  a  single  provision  may  be  en- 
larged or  restrained  in  their  meaning  and 
operation,  and  language  general  in  expres- 
sion may  be  subjected  to  exceptions  through 
implication. 

There  is  neither  reason  nor  justice  in  a 
requirement  that  the  executor  here  should 
pay  with  his  individual  moneys  the  transfer 


question  of  liability  of  property  to  the  tax, 
it  is  held  that  a  decree  unappealed  from 
which  declared  certain  legacies  exempt  from 
taxation  was  conclusive  upon  the  comp- 
troller and  district  attorney,  and  precluded 
the  institution  of  proceedings  by  such  of- 
ficers where  the  statute  authorizes  proceed- 
ings by  them  only  in  the  case  of  a  refusal 
or  a  neglect  to  pay  the  tax  which  has  been 
declared  due,  and  that  therefore  executors 
who  paid  the  legacies  without  retaining  the 
tax  in  reliance  upon  the  decree  of  the  sur- 
rogate could  not  be  held  personally  liable 
therefor.  Re  Wolf,  137  N.  Y.  205,  33  N. 
E.  166,  reversing  66  Hun,  399,  29  Abb.  N. 
C.  356,  21  N.  Y.  Supp.  522,  which  reversed 
2  Connoly,  600,  16  N.  Y.  Supp.  539. 

Right  to  recover  amount  of  tax  paid  out. 

In  Bate  v.  Payne,  13  Q.  B.  900,  13  Jur. 
609,  18  L.  J.  Q.  B.  N.  S.  273,  it  was  held 
that  an  executor  who  permitted  the  legatee 
to  enter  into  possession  of  a  leasehold  es- 
tate without  paying  the  legacy  duty  there- 
on, and  who  after  fifte^i  years  paid  the 
duty  upon  demand  by  the  public  authori- 
ties, was  entitled  to  recover  from  the  legatee 
the  amount  so  paid  as  money  paid  for  the 
latter's  use,  which  included  not  only  the 
duty  on  the  principal,  but  also  the  duty 
paid  on  the  profits  accruing  for  the  fifteen 
years,  under  the  rule  which  required  the 
duty  to  be  paid  on  the  accruing  profits  and 
income  of  the  deceased  from  the  time  of  his 
death  to  that  of  accounting  and  offering  to 
pay  the  duty. 

In  Hales  v.  Freeman,  1  Brod.  &  B.  391, 
4  J.  B.  Moore,  21,  21  Revised  Rep.  663,  it 
is  held  that  a  trustee  under  a  will,  who  pays 
the  legacy  duty  upon  an  annuity  after  the 
expiration  of  four  years  from  the  death  of 
the  testator,  may  recover  the  amount  of  the 
duty  from  the  legatee,  notwithstanding  a 
previous  assignment  of  the  annuity  by  such 
legatee. 
L.R.A.1915C. 


In  Foster  v.  Ley,  2  Bing.  N.  C.  ?69,  1 
Hodges,  326,  6  L.  J.  C.  P.  N.  S.  17,  2  Scott, 
438,  it  was  held  that  the  creditors  should 
pay  the  legacy  duty  upon  a  bequest  made 
by  a  wife  for  the  payment  of  her  husband's 
debts,  under  a  statute  which  imposed  upon 
the  legatee  a  liability  to  pay  the  duty,  and 
which  made  the  executor  responsible  for 
enforcing  payment  by  the  legatee,  and  that 
where  her  executor  paid  the  debts  in  full 
and  afterward  paid  tne  legacy  duty,  he  was 
entitled  to  recover  the  amount  so  paid 
from  the  creditors  as  money  paid  for  tbeir 
use. 

But  in  Farwell  v.  Scale,  18  L.  J.  Ch.  N. 
S.  189,  13  Jur.  483,  3  De  G.  &  S.  359, 
where  an  executor  joined  with  a  legatee  in 
the  assignment  of  the  legatee's  contingoit 
interest  in  the  estate,  and  permitted  the 
purchase  money  to  be  paid  to  the  legatee, 
it  was  held  that  the  executor  could  not  re- 
cover from  the  purchaser  of  such  interest 
the  legacy  duty  which  he  was  obliged  to 
pay  on  the  full  value  of  the  legacy  after  the 
happening  of  the  contingency. 

An  executor  who  has  paid  the  collateral 
inheritance  taxes  upon  legacies  given  by 
the  will  is  entitled  to  an  allowance  there- 
for in  his  final  account,  together  with  in- 
terest collected  thereon  for  a  period  not 
exceeding  one  year,  notwithstanding  the 
statute  imposing  the  tax  makes  it  his 
duty  to  deduct  the  tax  from  the  legacy  in 
settlement  with  the  legatee.  Wyckotf  v. 
O'Neil,  72  N.  J.  Eq.  880,  67  Atl.  32.  The 
court  said  that  the  executor  was  not  bound 
to  pay  the  tax  until  the  expiration  of  the 
year  allowed  him  by  law  within  which  to 
settle  the  estate.  It' appeared  that  the  stat- 
ute imposed  a  penalty  for  not  paying  the 
tax  within  nine  months  from  the  death  of 
the  decedent.  The  court  ruled  that  the 
executor  was  chargeable  with  the  whole 
penalty  and  for  interest  due  on  the  tax  in 
excess  of  one  year.  A.  L.  K. 
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tax.  We  cannot  impute  to  the  legislature 
an  intent  so  harsh  and  unjustifiable.  The 
study  of  those  provisions  of  the  tax  law 
relating  to  the  transfer  tax  convinces  us 
that  the  legislative  intent  wm  to  secure  the 
payment  of  the  tax,  which  is  in  the  nature 
of  an  excise  on  the  right  to  and  the  method 
of  transfer,  from  the  transferred  estate, 
through  the  hands  of  the  executor  or  ad- 
ministrator who  is  made,  in  a  sense,  the 
collector  for  the  state.  Under  them  the  tax 
is,  speaking  generally,  due  and  payable  at 
the  time  of  the  transfer,  and  is  to  be  paid 
by  the  executor,  administrator,  or  trustee. 
§  222.  Elaborate  and  comprehensive  means 
and  methods  are  provided  through  which 
the  executor  or  other  payer  shall  secure 
and  actually  get  from  the  estate  subject  to 
anecession  and  the  tax,  the  moneys  with 
which  to  pay  it,  and  it  remains  a  lien  upon 
'the  property  transferred  until  paid,  and  the 
person  to  whom  the  property  is  so  trans- 
ferred, and  the  executors,  administrators, 
^  and  trustees  of  every  estate  so  transferred, 
(are  personally  liable  for  such  tax  until  its 
jpayment.  §  224.  Every  executor,  adminis- 
itrator,  or  trustee  is  required  to  take  from 
.the  state  comptroller  or  a  county  treasurer, 
aa  the  case  may  be,  duplicate  receipts  for 
the  payment  of  the  tax  (§  222),  and  is  not 
entitled  to  a  final  accounting  of  an  estate 
in  settlement  of  which  a  tax  is  due  unless 
he  shall  produce  the  receipt  (§  236).  An 
obvious  contemplation  and  intention  ex- 
pressed by  the  provisions  is  that  the  money 
to  be  .used  by  the  executor,  administrator, 
or  trustee  in  the  payment  of  the  tax,  and 
which  through  the  payment  is  to  produce 
and  give  him  possession  of  the  receipt, 
should  be  collected  by  him  from  the  trans- 
ferred property.  When  its  collection  has 
been  impossible,  the  taking  and  production 
of  the  receipt  is  impossible,  within  the  in- 
tent of  the  provisions,  and  the  provision 
barring  him  from  a  final  accounting  is  in- 
applicable. A  case  in  which,  after  a  hear- 
ing upon  proper  notice  to  all  parties 
interested,  it  is  adjudged  that  an  executor, 
administrator,  or  trustee  has  been  imable 
to  get  or  collect  the  moneys  for  the  pay- 
ment of  the  tax  from  the  transferred  prop- 
erty, through  the  destruction  of  the  prop- 
erty or  obliteration  of  its  value  during  the 
process  of  administration,  without  fault  or 
delinquency  upon  his  part,  is  excepted  from 
the  general  provision  through  implication. 
It  is  clear,  we  think,  under  the  reasoning 
of  this  opinion,  that  the  executor  is  not 
personally  liable  for  the  tax.  Apprehension 
that  he  is  so  liable  is  based  upon  the  provi- 
sion: "Every  such  tax  shall  be  and  remain 
a  lien  upon  the  property  transferred  until 
paid,  and  the  person  to  whom  the  property 
is  so  transferred,  and  the  executors,  admin- 
L,R.A.iei5C. 


istrators,  and  trustees  of  every  estate  so 
trtmsferred,  shall  be  personally  liable  for 
such  tax  until  its  payment."  §  224.  It  is 
true  that  the  test  by  which  the  tax  is  to 
be  measured  is  the  value  of  the  interest  or 
property  transferred  at  the  time  of  the 
death  of  the  testatrix.  Re  White,  208  N. 
Y.  64,  46  L.R.A.(N.S.)  718,  101  N.  B,  7»3, 
Ann.  Cas.  1914D,  75.  The  property  disposed 
of  through  or  under  the  contracts  of  the  de- 
ceased, or  to  enable  the  executor  or  ad- 
ministrator to  pay  the  transfer  tax  or  the 
decedent's  debts,  is  not  a  part  of  tlie  inter- 
est or  property  transferred  within  the 
meaning  of  such  provision,  and  is  free  of 
the  tax  and  its  lien.  In  this  case,  under  the 
facts  as  presented,  the  value  of  the  interest 
or  proper^,  the  transfer  of  which  was 
taxed,  has  vanished  during  the  administra- 
tion, and  the  executor  has  been  unable  to 
get  from  the  estate  moneys  for  the  payment 
of  the  tax.  The  legislature  did  not  impose 
a  personal  liability  under  such  conditions. 
The  order  should  be  afSrmed,  without 
costs. 

OvIIen,  Ch.  J.,  and  Gray,  Cnddeback, 
Hogan,  and  Miller,  JJ.,  concur.  Werner, 
J.,  absent. 


WEST  TIBGINI.\   StTPREMH!  COURT 
OP  AFPEAIiS. 

CHARLES  S.  FISHER 

V. 

SUN  INSURANCE  OFFICE  OF  LONDON, 
EKGLAND,  Plff.  in  Err. 

(—  W.  Va.  — ,  83  S.  E.  72».) 

Insurance  —  acconnt  books  —  sales. 

1.  A  clause  in  a  fire  insurance  policy  re- 
quiring the  insured  to  "keep  a  set  of  boc^s 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,"  is  not  complied 
with  by  keeping  books  which  do  not  show 
the  items  sold,  but  only  the  gross  amounts 
of  weekly  sales. 

Same  —  classes  of  property  —  severable 
policy. 

2.  Where  an  insurance  policy  is  issued 
covering  different  classes  of  property,  each 
insured  for  a  stated  amount,  and  there  is 
a  breach  of  a  condition  or  warranty  re- 
specting one  class  not  affecting  the  risk  as 
to  others,  the  contract  should  not  be  con- 
sidered as  entire,  but  as  severable,  and  a 

Eeadnotes  by  Williams,  J. 


Note.  —  As  to  divisibility  of  insurance, 
see  note  to  Joffe  v.  Niagara  F.  Ins.  Co.  51 
L.R-A.(N.8.)   1047. 
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recovery  allowed  on  account  of  the  prop- 
erty not  affected  by  the  breach,  notwith- 
standing the  policy  stipulates  that  it  shall 
be  void,  and  no  action  brought  on  it,  when 
any  one  of  its  conditions  or  warranties  is 
broken,  provided  the  insured  has  committed 
no  fraud,  and  no  act  prohibited  by  public 
policy  is  involved. 

Same  —  Iron  safe  clause  —  breach  — 
effect. 

3.  A  breach  of  the  iron  safe  clause  in 
a  policy  of  fire  insurance  covering  a  stock 
of  merchandise,  fixtures,  household  furni- 
ture, and  the  building  containing  them, 
each  insured  for  a  specified  sum,  avoids  the 
policy  only  in  respect  to  the  stock  of  mer- 
chandise. 

Evidence  —  insurance  —  location     of 
property. 

4.  Parol  evidence  is  admissible  to  con- 
tradict the  terms  of  a  fire  insurance  policy, 
respecting  the  location  of  the  property  and 
the  insured's  estate  therein,  when  oral  ap- 
plication for  insurance  was  made  to  the 
insurer's  agent,  and  the  insured,  several 
days  thereafter,  received  his  policy  by  mail, 
and  failed  to  read  it  until  after  the  loss, 

(September  16,  19U.) 

ERROR  to  the  Circuit  Court  for  Kana- 
wha County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.     Reversed. 
The  facts  are  stated  in  the  opinion, 
Mr.  W.  T.  Porter,  for  plaintiff  in  error: 
The  plaintiff  failed  to  prove  compliance 
with  his  obligations  assumed  by  the  accept- 
ance of  the  policy. 

Teter  v.  Franklin  F.  Ins.  Co.  —  W.  Va. 
— ,  82  S.  E.  41;  Tucker  t.  Colonial  F.  Ins. 
Co.  58  W.  Va.  30,  51  S.  E,  86;  L.  Rosen- 
thal! Clothing  &  Dry  Groods  Co.  v.  Scottish 
Ins.  Co.  65  W.  Va.  238,  46  S.  E.  1021; 
Flanaghan  v.  Phenix  Ins.  Co.  42  W.  Va. 
426,  26  S.  E.  513;  Adkins  v.  Globe  F.  Ins. 
Co.  45  W.  Va.  384,  32  S.  E.  194;  Prudential 
V.  Ins.  Co.  V.  Ally,  104  Va.  356,  61  S.  E. 
812;  Maupin  v.  Scottish  Union  &  Nat.  Ins. 
Co.  53  W.  Va.  567,  45  S.  E.  1003;  North 
British  &  M.  Ins.  Co.  y.  Robinett,  112  Va. 
754,  72  S.  E.  668. 

A  clause  in  a  fire  insurance  policy  that 
the  insured  make  an  inventory  of  his 
stock  of  goods  and  keep  books  correctly 
detailing  purchases  and  cash  and  credit 
sales,  and  keep  them  in  an  iron  safe  or 
away  from  the  store  building  when  closed 
for  business,   is  reasonable  and  valid. 

Maupin  v.  Scottish  Union  &,  Nat.  Ins.  Co. 
53  W.  Va.  567,  45  S.  E.  1003;  Scottish 
Union  k  Nat.  Ins.  Co.  v.  Virginia  Shirt  Co. 
113  Va.  353,  74  S.  E.  228;  Houff  v.  German 
American  ln.s.  Co.  110  Va.  585,  66  S.  E. 
831;  Phoenix  Ins.  Co.  v.  Sherman,  110  Va. 
L.R.A.1915C. 


435,  66  S.  E.  81;  German  Ins.  Co.  t.  Bat«8, 
67  III.  App.  370;  Everett-Ridley-Ragan  Co. 
V.  Traders'  Ins.  Co.  121  Ga.  228,  104  Am. 
St.  Rep.  99,  48  S.  E.  918. 

Leaving  the  daily  sales  book,  from  which 
the  weekly  account  of  sales  was  posted,  in 
the  store,  where  it  was  destroyed  in  the 
fire,  was  a  noncompliance  with  the  iron 
safe  clause  in  an  essential. 

Penix  V.  American  Cent.  Ins.  Co.  —  Miss. 
— ,  63  So.  346;  Chamberlain  v.  Shawnee  F. 
Ins.  Co.  177  Ala.  616,  58  So.  267;  Scottish 
Union  &,  Nat.  Ins.  Co.  v.  Virginia  Shirt  Co. 
113  Va.  361,  74  S.  E.  228. 

Invoices  of  goods  purchased  do  not  com- 
ply with  the  condition  requiring  an  inven- 
tory. 

Invoices  could  not  be  understood  to  state 
the  actual  value  of  the  merchandise  in- 
volved, which  is  a  necessary  feature  of  an 
inventory. 

Royal  Ins.  Co.  v.  Kline  Bros.  &  Co.  117 
C.  C.  A.  228,  198  Fed.  468;  Southern  F.  Ins. 
Co.  V.  Knight,  111  Ga.  622,  52  L.R.A.  70, 
78  Am.  St.  Rep.  216,  36  S.  E.  821;  Home 
Ins.  Co.  T.  Delta  Bank,  71  Miss.  608,  15 
So.  932;  Fire  Asso.  of  Philadelphia  v. 
Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W. 
962;  Hartford  F.  Ins.  Co.  v.  Adams,  —  Tex. 
Civ.  App.  — ,  158  S.  W.  231;  Shawnee  F. 
Ins.  Co.  T.  Thompson,  30  Okla.  466,  119 
Pac.  985;  Day  v.  Home  los.  Co.  177  Ala. 
600,  40  L.Rj^.(NJS.)  652,  58  So.  649. 

The  true  location  of  the  property  was  not 
given,  and  was  not  stated  in  the  policy. 

Cleason  v.  Prudential  F.  Ins.  Co.  127 
Tenn.  8,  151  S.  W.  1030;  L'Anse  v.  Fire 
Asso.  of  Philadelphia,  119  Mich.  427,  43 
L.R.A.  838,  75  Am.  St.  Rep.  410,  78  N.  VV. 
465. 

Plaintiff,  by  accepting  the  policy,  became 
bound  by  its  terms.  His  failure  to  read  the 
policy  is  no  excuse. 

Tyree  v.  Virginia  Ins.  Co.  55  W.  Va.  63, 
66  L.R.A.  657,  104  Am.  St.  Rep.  983,  46  S. 
E.  706,  2  Ann.  Cas.  30;  Oliker  v.  Williams- 
burgh  City  F.  Ins.  Co.  72  W.  Va.  436,  78 
S.  E.  746;  Parsons  v.  Lane  (Re  Millers'  & 
Mfrs.  Ins.  Co.)  97  Minn.  98,  4  L.RA. 
(N.S.)  231,  106  N.  W.  485,  7  Ann.  Cas. 
1144;  Mutual  Assur.  Co.  v.  Mahon,  5  Call 
(Va.)  517;  Oatman  v.  Bankers'  Fire  Relief 
Asso.  66  Or.  388,  133  Pac.  1183;  134  Pac. 
1033;  Eagan  v.  .-Etna  F.  &  M.  Ins.  Co.  10 
W.  Va.  683;  Kibbe  v.  Hamilton  Mut.  Ins. 
Co.  11  Gray,  167;  Westchester  F.  Ins.  Co. 
V.  Ocean  View  Pleasure  Pier  Co.  106  Va. 
633,  56  S.  E.  684;  Manhattan  F.  Ins.  Co. 
V.  Weill,  28  Gratt.  389,  26  Am.  Rep.  364; 
Syndicate  Ins.  Co.  v.  Lohn,  27  L.R.A.  614, 
12  C.  C.  A.  531,  27  U.  S.  App.  564,  65  Fed. 
165;  Virginia  F.  &,  M.  Ins.  (>.  t.  J.  I.  Case 
Threshing  Mach.  Co.  107  Va.  588,  122  Am. 
St.  Rep.  875,  59    S.    E.    S69;    Wyandotte 
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Brewing  Co.  v.  Hartford  F.  Ina.  Co.  144 
.Mich.  440,  6  L.RJl.(N.S.)  862,  115  Am. 
St  Rep.  458,  108  N.  W.  303;  Security  Ins. 
Co.  V.  Mette,  27  111.  App.  324;  Phenix 
Ins.  Co.  ▼.  Searles,  100  Ga.  07,  27  S.  E. 
779. 

Oral  evidence  of  a  prior  or  contemporane- 
ODB  oral  agreement  or  conversation  cannot 
be  received  to  vary  or  contradict  a  valid 
written  contract,  unless  in  cases  of  fraud 
or  mutual  mistake. 

Maupin  ▼.  Scottish  Union  A  Nat.  Ins. 
Co.  53  W.  Va.  657,  45  S.  E.  1003;  Northern 
Assnr  Co.  v.  Grand  View  Bldg.  Abso.  183 
U.  S.  308,  46  L.  ed.  213,  22  Sup.  a.  Rep. 
133;  Vanbibber  v.  Beime,  6  W.  Va.  168; 
Oliker  v.  Williamsburgh  City  F.  Ins.  Co. 
72  W.  Va.  436,  78  S.  E.  746. 

Mr.  S.  C.  Burdett  also  for  plaintiff  in 
error. 

Mr.  17.  S.  Albertson  for  defendant  in 
error. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

In  an  action  on  a  fire  insurance  policy 
issued  July  3,  1012,  plaintiff  recovered  a 
judgment  for  $2,086.42,  and  defendant  was 
awarded  this  writ  of  error. 

The  insurance  covered  real  estate  and 
personal  property  as  follows,  viz.,  $450  on 
a  building  occupied  by  plaintiff  both  as  a 
store  and  a  dwelling;  $1,300  on  his  stock 
of  merchandise;  $200  on  fixtures;  and  $200 
on  household  furniture  therein.  The  build- 
ing and  its  contents  were  totally  destroyed 
by  fire  on  October  19,  1012.  The  defense  is 
that  plaintiff  failed  to  comply  with  certain 
oonditions  and  warranties  contained  in  the 
policy.  One  is  that  the  policy  describes  the 
buil^g  aa  situate  "on  the  Charleston  and 
Ripley  turnpike,  Sissonville,  West  Vir- 
ginia (Kanawha  county),"  while  it  is 
proven  to  be  located  on  the  turnpike  a  mile 
and  a  half  from  Sissonville.  Defendant 
contends  that  plaintiff  concealed  or  mis- 
represented its  true  location,  and  that,  if 
it  bad  known  that  the  property  was  not 
located  at  Sissonville,  it  would  not  have 
taken  the  risk.  It  is  well  known  that  the 
risk,  as  well  as  the  rate  of  premium 
charged  by  insurance  companies,  varies  ac- 
cording to  the  location  of  the  property.  19 
Cyc.  664.  Sissonville  is  a  small  town,  and 
is  tiie  name  of  the  postoffice  where  plain- 
tiff received  his  mail,  and  it  may  be  that 
the  actual  location  of  plaintiff's  property, 
being  1}  miles  from  Sissonville,  comes 
within  the  description  of  the  location  given 
in  the  policy.  The  language  does  not  neces- 
sarily mean  that  the  property  is  in  Sisson- 
ville, and  may,  with  equal  propriety,  mean 
near  to  Sissonville. 

Bnt,  assnming  that  the  location  is  a  ma- 
L.R.A.1915C. 


terial  matter  affecting  the  risk,  and  that 
the  actual  location  is  materially  variant 
from  that  given  in  the  policy,  and  would 
vitiate  it,  yet  there  is  conflict  in  the  testi- 
mony respecting  the  information  which 
plaintiff  gave  to  defendant's  agent  concern- 
ing the  location  when  he  applied  for  insur- 
ance. Plaintiff  testifies  positively  that  he 
told  the  agent  it  was  a  mile  and  a  half 
"this  side  of  Sissonville,"  meaning  on  the 
side  next  to  the  city  of  Charleston,  where 
witness  was  when  he  was  testifying.  He 
further  testifies  that  he  received  his  policy 
by  mail  and  only  read  a  few  lines  of  it,  and 
therefore  did  not  know  what  it  contained. 
The  agent  testifies,  to  the  best  of  his  recol- 
lection, that  when  plaintiff  applied  for  the 
insurance  he  represented  the  property  to 
be  located  at  Sissonville,  and  says  he  wrote 
down  on  paper,  at  the  time,  what  plaintiff 
told  him,  and  afterwards  transcribed  it 
into  the  polity.  But  the  original  writing 
was  not  produced,  nor  does  it  appear  that 
plaintiff  saw  it  after  it  was  prepared.  The 
question  was  therefore  one  of  fact  for  the 
jury  to  determine  from  the  conflicting 
testimony,  and  if  this  were  the  only  error 
relied  on  it  would  not  justify  a  reversal. 
If  the  agent  wrote  the  description  different 
from  what  he  was  told,  it  was  a  fraud,  and 
oral  evidence  was  admissible  to  prove  it.  . 
The  next  point  raised  is  that  defendant 
is  not  liable,  because  plaintiff  did  not  com- 
ply with  the  iron  safe  clause  of  the  policy. 
That  clause  bound  the  assured  to  "take  a 
complete  itemized  inventory  of  stock  on 
hand  at  least  once  in  each  calendar  year," 
and,  unless  such  inventory  had  been  taken 
within  twelve  months  prior  to  the  date  of 
the  policy,  he  was  bound  to  take  such  inven- 
tory "in  detail  within  thirty  days  of  the 
isssuance  of  this  policy."  Plaintiff  was 
also  required  to  keep  a  set  of  books  which 
should  contain  a  "complete  record  of  busi- 
ness transacted,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and 
credit,  from  the  date  of  the  inventory," 
which  were  to  be  kept  locked  in  a  fireproof 
safe  at  night  and  at  all  other  times  when 
the  building  was  not  open  for  business,  or, 
failing  in  this,  he  was  to  keep  such  books 
and  inventories  in  a  place  n<^  exposed  to 
fire  which  would  destroy  the  building.  The 
policy  also  stipulated  that  noncompliance 
with  these  conditions  should  render  it  void, 
and  bar  any  recovery  thereon.  It  is  con- 
tended there  has  beoi  a  breach  of  these 
warranties,  and  that  the  entire  contract  is 
avoided.  The  iron  safe  clause  is  a  promis- 
sory warranty,  and  provided  for  a  com- 
plete record  of  the  mercantile  business 
transacted  by  plaintiff,  both  purchases  and 
sales  of  goods,  as  well  for  cash  as  on 
credit,  and  for  the  preservation  of  the  same 
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in  order  that  the  amount  of  loss,  if  any  oc- 
curred, might  be  definitely  and  satis- 
factorily ascertained.  Plaintiff  did  not 
keep  an  iron  safe,  nor  did  he  at  any  time 
take  such  inventory  of  his  stock  of 
merchandise  as  is  contemplated.  He  had 
been  conducting  a  mercantile  business  in 
the  same  building,  for  about  eleven  months 
prior  to  obtaining  insurance;  and,  in  order 
to  prove  the  amount  of  his  loss  on  the  stock 
of  merchandise,  the  court  permitted  him 
t*  introduce,  over  defendant's  objection, 
evidence  of  invoices  made  and  furnished  to 
him  by  wholesale  merchants  from  whom  he 
had  purchased  goods,  extending  back  over 
the  whole  time  he  had  been  engaged  in 
business.  Plaintiff  had  some  of  those  bills 
in  his  possession  at  the  time  of  the  fire  and 
others  were  supplied  to  him  thereafter  by 
.the  wholesale  merchants.  From  the  gross 
amount  of  those  invoices  he  was  permitted 
tcf  deduct  the  gross  amount  of  his  weekly 
sales,  which  had  been  kept  in  a  pencil  pad 
to  which,  plaintiff  says,  they  had  been 
transcribed  from  a  similar  pad  containing 
accounts  of  daily  sales,  at  the  end  of  each 
week.  The  weekly  sales  did  not  show  the 
items,  but  only  the  gross  amounts  in 
figures,  as  for  instance,  "1911,  Aug.  5,  First 
Week  21.81;  Second  Week  29.27,"  and  so 
on,  with  each  consecutive  week,  up  to  and 
including  the  sixty-fifth  week  which  ended 
with  the  date  of  the  fire.  The  pads  con- 
taining the  itemized  accounts  of  daily 
sales  made  after  the  insurance  was  written 
were  not  produced,  and  plaintiff  says  the 
last  one  was  left  in  the  store  on  the  night 
of  the  fire  and  was  destroyed.  The  fore- 
going facts  show  a  noncompliance  with  the 
warranties  contained  in  the  iron  safe 
clause.  Plaintiff  does  not  pretend  to  have 
taken  an  inventory  of  his  stock  of  goods, 
either  within  a  year  before  the  insurance  was 
written  or  within  thirty  days  thereafter, 
such  as  is  contemplated  by  the  policy.  The 
inventory  provided  for  meant  a  listing  of 
the  goods  in  store  according  to  their  kind 
and  value.  An  invoice  supplied  after  the 
fire  by  the  wholesale  merchants  from  whom 
plaintiff  had  purchased  them  many  months 
before  is  not  equivalent  to  taking  and  pre- 
serving an  inventory  of  the  goods  in  store, 
nor  can  proof  of  loss  in  that  manner  be  sub- 
stituted for  the  method  provided  for  by  the 
policy.  The  invoices  do  not  prove  that  the 
goods  were  actually  received  and  placed  in 
the  building  by  the  insured. 

"An  invoice  of  goods  purchased  is  not  an 
inventory  of  stock  to  be  produced  under  the 
'iron  safe  clause'  of  a  fire  policy."  South- 
ern F.  Ins.  Co.  V.  Knight,  111  Ga.  622,  52 
L.R.A.  70,  78  Am.  St.  Rep.  216,  36  S.  E. 
821 ;  Day  v.  Home  Ins.  Co.  177  Ala.  600,  40 
L.R.A.(N.S.)  662,  56  So.  649;  Shawnee  F. 
L.R.A.1915C. 


Ins.  Co.  V.  Thompson,  30  Okla.  466,  11» 
Pac.  985;  Royal  F.  Ins.  Co.  v.  Kline  Bros. 
&  Co.  117  C.  C.  A.  228,  198  Fed.  468;  Home 
Ins.  Co.  V.  Delta  Bank,  71  Miss.  608,  15 
So.  932;  Fire  Asso.  of  Philadelphia  v. 
Masterson,  25  Tex.  Civ.  App.  518,  61  S.  W. 
962;  Hartford  F.  Ins.  Co.  v.  Adams,  — 
Tex.  Civ.  App.  — ,  168  S.  W.  231;  Scottish 
Union  &,  Nat.  Ins.  Co.  v.  Virginia  Shirt  Co. 
113  Va.  361,  74  S.  E.  228;  Penix  v.  Ameri- 
can Cent.  Ins.  Co.  —  Miss.  — ,  63  So.  346; 
Everett-Ridley-Ragan  Co.  v.  Traders'  Ina. 
Co.  121  Ga.  228,  104  Am.  St.  Rep.  99,  48 
S.  E.  918;  German  Ins.  Co.  r.  Bates,  07 
111.  App.  370. 

The  case  was  not  briefed  or  orally  arguea 
in  this  court  by  counsel  for  plaintiff,  and 
it  is  suggested  in  brief  of  counsel  for  de- 
fendant that  the  trial  court  was  induced  bj 
the  decision  of  this  court  in  Ruffner  Bros, 
v.  Dutchess  Ins.  Co.  69  W.  Va.  432,  115 
Am.  St.  Rep.  924,  63  S.  E.  943,  8  Ann.  Cas. 
866,  to  let  in  proof  of  loss  in  the  manner 
complained  of.  That  case  differs  material- 
ly from  this,  in  that  the  stock  of  goods  in 
that  case  was  entirely  new  at  the  date  of 
insurance,  having  been  placed  in  the  build- 
ing but  a  few  days  before,  while  in  the 
present  case  plaintiff  had  been  adding  to, 
and  selling  from,  his  stock  for  a  period  of 
eleven  months  before  it  was  insured.  Judge 
Poffenbarger,  who  wrote  the  opinion  in  the 
Ruffner  Bros.  Case,  expressly  says  that  the 
invoices  would  not  constitute  an  inventory, 
within  the  meaning  of  the  policy,  in  the 
case  of  a  store  which  had  been  conducted 
for  a  considerable  time;  and  Judge  Bran- 
non,  although  concurring  in  the  opinion,  ex- 
pressed a  doubt  whether  such  invoices 
could  take  the  place  of  an  inventory  in  any 
case.  That  the  promissory  warranty, 
generally  denominated  the  "iron  safe 
clause,"  is  reasonable,  and  that  a  com- 
pliance therewith  is  material,  is  too  well 
established  to  require  a  citation  of  au- 
thorities. 

But  the  iron  safe  clause  relates  only  to 
the  stock  of  merchandise,  and  noncompli- 
ance with  it  does  not  necessarily  affect  de- 
fendant's liability  with  respect  to  the  other 
property  insured.  It  was  not  intended  to 
apply  to  the  building  itself,  the  household 
furniture,  or  the  fixtures  in  the  building; 
and  notwithstanding  the  policy  expressly 
provides  that  it  shall  be  void  and  no  action 
shall  be  maintained  upon  it  if  any  of  the 
warranties  are  violated,  the  rule  established 
by  the  great  weight  of  decision  is  that,  in 
the  ab.sence  of  fraud  or  any  act  condemned 
by  public  policy,  the  contract  is  divisible, 
and  recovery  may  be  had  for  the  loss  of 
other  property  not  affected  by  the  par- 
ticular warranty  broken.  The  risk  as  to 
the  building,  fixtures,  and  houadiold  furni- 
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turc  is  in  no  wise  increased  by  a  failure  to 
preserve  an  account  of  the  mercantile 
transactions.  Mitchell  ▼.  Mississippi  Home 
Ins.  Co.  72  Miss.  53,  48  Am.  St.  Rep.  635, 
18  So.  86;  Miller  v.  Delaware  Ins.  Co.  14 
Okla.  81,  65  L.R.A;  173,  75  Pac.  1121,  2 
Ann.  Cas.  17 ;  Miller  v.  Scottish  Union  4 1.  F. 
Ins.  Co.  14  Okla.  91,  75  Pac.  1135;  Roberts, 
W.  4  T.  Co.  T.  Sun  Mut.  Ins.  Co.  13  Tex. 
Civ.  App.  64,  35  S.  W.  955;  Georgia  Home 
Ins.  Co.  V.  McKinley,  14  Tex.  Civ.  App.  7, 
37  S.  W.  606;  Sun  Mut.  Ins.  Co.  v.  Tufts, 
20  Tex.  Civ.  App.  147,  60  S.  W.  180. 
Contra:  Southern  F.  Ins.  Co.  t.  Knight, 
111  Ga.  626,  62  L.R.A.  70,  78  Am.  St.  Rep. 
816,  36  S.  E.  821. 

Defendant  further  insists  that  the  policy 
is  avoided  because  plaintiff  had  only  a 
leasehold  estate  for  years  in  the  building 
insured,  whereas  the  policy  contains  the 
provision  that  "if  the  subject  of  insurance 
be  a  building  on  ground  not 'owned  by  the 
insured  in  fee  simple,"  the  policy  shall  be 
void.  Plaintiff  was  permitted  to  testify, 
over  objections,  that  he  informed  defend- 
ant's agent  when  he  applied  for  insurance 
of  the  character  of  his  estate  in  the  prop- 
erty, and  also  that  he  did  not  read  his 
policy  until  after  the  fire  and  was  therefore 
ignorant  of  its  contents.  Plaintiff  did  not 
make  written  applicati(»i,  and  he  swears 
positively  that  he  told  the  agent  that  he 
had  only  a  fifteen-year  lease,  and  that  he 
paid  a  rental  of  $5  a  year  for  it.  But  this 
is  denied  by  the  agent.  This  question,  like 
the  one  relating  to  the  location  of  the  prop- 
erty, was  for  jury  determination,  and  we 
would  have  no  right  to  disturb  the  verdict 
on  this  fact,  which,  in  view  of  the  general 
verdict,  the  jury  evidently  found  in  favor 
of  plaintiff,  provided  the  testimony  tending 
to  prove  it  was  admissible.  If  plaintiff 
advised  the  agent  correctly  respecting  his 
estate,  and  the  agent  wrote  it  in  the  policy 
differently,  or  if  the  printed  policy  con- 
tained a  statement  representing  the  insured 
to  be  the  fee  simple  owner  and  the  agent 
failed  to  change  it  to  make  it  accord  with 
the  fact,  it  would  be  a  fraud.  In  such  case 
parol  testimony  is  admissible  to  contradict 
the  terms  of  a  written  contract.  Otherwise 
the  fraud  could  not  be  shown.  This  ques- 
tion was  fully  discussed  and  decided  in 
Medley  v.  German  Alliance  Ins.  Co.  55  W. 
Va.  342,  47  S.  E.  101,  2  Ann.  Cas.  99.  The 
authorities  on  the  subject  are  there  pretty 
well  collated  by  Judge  Poffenbarger  in  his 
opinion,  and  we  deem  it  unnecessary  to 
enter  upon  a  discussion  of  it  here.  If, 
however,  the  jury  should  l>e  of  the  opinion  J 
that  plaintiff's  testimony  on  this  point  is 
untrue,  there  would  be  a  breach  of  a  war- 
ranty so  vital  as  to  render  the  entire  policy 
void.  Because  the  less  valuable  plaintiff's 
L.B.A.1915C. 


estate  in  the  building  is,  the  greater  would 
be  the  insurer's  risk,  and  the  increase  of 
risk  on  the  building  would  necessarily  'in- 
crease the  risk  on  the  personal  property 
contained  in  it. 

At  the  conclusion  of  plaintiff's  evidence 
there  was  a  motion  by  defendant  to  exclude 
it,  which  was  overruled  and  it  excepted. 
Defendant,  however,  waived  the  exception 
by  subsequently  introducing  evidence  on  its 
own  behalf.  It  is  unnecessary  to  cite  cases 
in  support  of  this  rule  so  frequently  an- 
nounced by  this  court. 

It  does  not  appear  that  the  court  gave 
any  instructions  at  the  request  of  plaintiff, 
but  defendant  complains  of  the  refusal  to 
give  certain  ones  of  its  instructions  and  the 
modification  of  others.  In  view  of  what  we 
have  already  said,  it  was  not  error  to  re- 
fuse defendant's  peremptory  instruction  to 
find  for  the  defendant. 

It  was  error  to  give  instruction  No.  2, 
which  is  as  follows:  "The  jury  are  in- 
structed that  when  parties  have  made  a 
written  agreement,  such  as  the  policy  in 
this  case,  said  policy  is  regarded  as  the  ex- 
clusive evidence  of  the  contract,  and  all 
oral  negotiations  and  stipulations  pre- 
ceding or  accompanying  the  execution  of 
said  policy  are  merged  in  it,  and  are  not 
admissible  in  evidence,  and  all  such  oral 
n^otiations  and  stipulations,  if  any, 
should  not  be  considered  by  you  to  contra- 
dict or  vary  the  policy  in  this  case." 

This  instruction  was  prejudicial  to  plain- 
tiff, because  it  told  the  jury,  in  effect,  not 
to  consider  any  oral  testimony  that  contra- 
dicted the  terms  of  the  policy.  If  the  jury 
had  regarded  this  instruction,  they  would 
have  found  for  defendant,  for  plaintiff 
himself  admits  that  he  had  but  a  leasehold  ' 
estate,  while  the  policy  itself  stipulates 
that  if  he  is  not  the  fee  simple  owner  he 
cannot  recover. 

Instruction  No.  3  is  also  erroneous.  Non- 
compliance with  the  promissory  warranties 
respecting  the  taking  of  inventories  and  the 
preserving  of  books  of  accounts  in  an  iron 
safe  does  not  necessarily  call  for  a  verdict 
for  defendant.  If  not  entitled  to  recover 
for  the  stock  of  merchandise,  plaintiff  may 
still  be  entitled  to  recover  for  other  prop- 
erty insured.  Instruction  No.  4  is  likewise 
erroneous  for  the  same  reason.  Instruc- 
tion No.  6,  we  think,  correctly  defines  the 
term  "inventory"  as  used  in  the  iron  safe 
clause,  but  it  is  erroneous  in  that  it  tells 
the  jury  to  find  for  the  defendant  in  case 
they  find  this  clause  has  not  been  complied 
with.  Their  finding,  under  this  instruction, 
should  be  limited  to  the  insurance  on  the 
stock  of  merchandise. 

In  view  of  the  fact  that  plaintiff  had  been 
conducting    a    mercantile   business    in   the 
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building  for  eleven  months  prior  to  taking 
out  insurance,  and  had  not  at  any  time 
taken  an  inventory  of  his  stock  of  merchan- 
dise, the  court  should  not  have  modified  in- 
structions Nos.  7  and  15,  bnt  ghould  have 
given  them  as  originally  prepared.  Plain- 
tiff's own  testimony  shows  clearly  that 
there  has  been  no  substantial  compliance 
with  the  iron  safe  clause. 

It  was  not  error  to  modify,  and  give  to 
the  jury  as  so  modified,  instructions  Nos.  8, 
9,  and  18.  The  modifications  were  properly 
made  to  permit  the  jury  to  consider  the 
oral  testimony  concerning  representations 
made  to  the  agent  at  the  time  of  plaintiff's 
application  for  insurance  respecting  his 
estate  in,  and  the  location  of,  the  building. 

For  reasons  hereinbefore  given  it  was  er- 
ror to  give  instruction  No.  19,  either  as 
originally  presented  or  as  modified  by  the 
court. 

We  reverse  the  judgment,  set  aside  the 
verdict,  and  remand  the  case  for  a  new 
trial. 

Petition  for  rehearing  denied  December 
22,  1914. 


WISCONSIN  STTPREME  COURT. 

W.  D.  TYKE,  Appt., 

V. 

H.  E.  ERUO  et  al.,  Respts. 

<159  Wis.  39,  149  N.  W.  718.) 

Action  —  Joinder  —  causes  not  affecting 
all  parties. 

1.  A  claim  for  damages  for  injuries  to 
the  private  business  of  plaintiff  cannot  be 
joined  with  an  action  by  one  as  citizen 
and  taxpayer  on  behalf  of  all  others  of  the 
class  to  enjoin  the  use  of  a  schoolhouse  for 
private  business,  where  the  statute  pro- 
vides that  to  be  joined  causes  of  action 
must  affect  all  the  parties  to  the  action. 
Schools  —  power  to  permit  sale  of  books 

In  school  bnlldlng. 

2.  Authority  to  permit  the  principal  to 
conduct  a  business  of  selling  school  supplies 
at  a  profit  in  a  school  building  is  not  con- 
ferred on  the  school  board  by  a  provision 
that  it  may  adopt  rules  and  regulations  for 
the  management  of  the  public  schools,  and 


adopt  such  measures  as  shall  promote  the 
public  usefulness  of  the  schools. 
Parties  —  taxpayer's  action  —  enjoining 
business  in  school  bnildlng. 

3.  A  citizen  and  taxpayer  of  a  school  dis- 
trict may,  as  representative  of  the  class  of 
taxpayers  to  which  he  belongs,  maintain  an 
action  to  enjoin  the  use  of  the  school  build- 
ing for  the  conducting  of  a  private  business. 
Costs  —  party  successful  in  part. 

4.  A  plaintiff  may  recover  costs  on  ap- 
peal if  he  succeeds  in  reversing  a  ruling  sus- 
taining a  demurrer  to  bis  complaint  on  the 
ground  that  it  fails  to  state  a  cause  of  ac- 
tion,, although  the  order  dissolving  the  pre- 
liminary injunction  must  be  affirmed  be- 
cause of  improper  joinder  of  different  causes 
of  action,  which  matter  was  not  passed 
upon  by  the  trial  court. 

(Winslow,  Ch.  J.,  and  Vinje,  J.,  dissent.) 

(December  8,  1914.) 

APPEAL  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Milwaukee 
County  sustaining  a  demurrer  to  a  com- 
plaint filed  to  enjoin  defendants  from  con- 
ducting stores  in  their  schools  for  the  sale 
of  schoolbooks  and  supplies  at  a  profit 
Affirmed. 

Statement  bj  Siebecker,  J.: 

The  plaintiff  brings  this  suit  as  a  tax- 
payer against  the  defendants,  who  are  the 
principals  of  five  public  high  schools  in 
the  city  of  Milwaiikee.  It  is  alleged  that 
the  defendants  have  been  conducting  regu- 
lar stores  in  the .  school  buildings  under 
their  charge  and  control,  wherein  they  have 
sold  drawing  instruments,  schoolbooks, 
stationery,  and  blanks  for  a  profit  above 
the  cost  of  such  articles;  that  they  pay  no 
compensation  for  the  use  of  the  buildings 
for  this  purpose;  that  the  school  board  de- 
nied the  request  of  the  Milwaukee  Station- 
ers &  Manufacturers'  Club  to  prohibit  the 
use  of  the  buildings  for  this  purpose,  and 
by  an  unanimous  vote  gave  its  assent  that 
the  same  should  be  continued.  It  is  also 
alleged  that  the  plaintiff  is  now,  and  for 
years  has  been,  engaged  as  a  dealer  in 
schoolbooks  and  school  supplies,  and  that 
his  income  has  been  diminished  by  reason 
of  these  acts  of  the  defendants.    The  plain- 


Note.  —  Sale  of  books  or  other  school 
supplies  upon  school  property  or  by 
persons  connected  with  schools. 

Generally,  as  to  the  use  of  public  school 
property  for  other  than  scliool  purposes, 
see  notes  to  State  ex  rel.  Gilbert  v.  Dilley, 
60  L.R.A.(N.S.)  1182,  and  Herald  v.  Board 
of  Education,  31  L.R.A.(N.S.)   588. 

While  Ttbe  V.  Kkug  is  the  only  case 
found  passing  upon  the  use  of  school  prop- 
L.R.A.1915C. 


erty  for  the  sale  of  school  supplies  or  the 
sale  of  such  supplies  for  a  profit  by  per- 
sons connected  with  the  schools,  the  pur- 
chase and  sale  of  text-books  by  school  au- 
thorities for  cost  was  passed  upon  in  Kuhn 
ex  rel.  Sheehan  v.  Board  of  Education,  45 
L.R.A.(X.S.)  972,  and  other  similar  cases 
will  be  found  in  the  note  appended  thereto, 
as  well  as  cases  passing  upon  the  power  of 
school  authorities  to  furnish  text-books  to 
pupils  free  of  charge.  R.  L.  S. 
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tiff  further  alleges  tiiat  his  remedy  at  law 
is  not  adequate.  He  aska  judgment  for 
$1,000  damages  sustained  by  him  because 
of  the  acts  of  the  defendants,  and  that  the 
defendants  be  enjoined  and  restrained  dur- 
ing the  pendency  of  this  action,  and  until 
the  further  order  of  the  court,  from  making 
any  use  of  the  buildings  for  the  purpose  of 
carrying  on  this  business  of  offering  for 
sale  any  schoolbooks  or  other  school  sup- 
plies, or  otherwise  attempting  to  make  use 
of  the  school  buildings  under  the  permis- 
sion given  by  the  school  board,  and  that  he 
have  such  other  and  further  relief  as  may 
be  equitable,  together  with  his  costs  and 
disbursements  herein. 

Injunction  was  granted  during  the  pend- 
ency of  this  action  upon  the  depositing  of 
a  bond  for  $250  by  the  plaintiff.  The  de- 
fendants demurred  to  the  complaint  upon 
the  grounds:  (1)  Several  causes  of  action 
have  been  improperly  united;  and  (2)  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  court 
sustained  the  demurrer  on  the  second 
ground,  and  ordered  that  the  temporary  in- 
junction be  dissolved.  From  this  order  sus- 
taining the  demurrer  this  appeal  Is  taken. 

Mr.  C.  H.  Hamilton  for  appellant. 

Messrs.  Daniel  W,  Hoan  and  Clifton 
Vrilllams,  for  respondents: 

There  was  aa  improper  joinder  of  actions. 

Hawarden  v.  Youghiogheny  k  L.  Coal 
Co.  Ill  Wis.  545,  55  L.R.A.  828,  87  N.  W. 
472;  Tyler  v.  Stitt,  127  Wis.  379,  106  N. 
W.  114;  Pietsch  v.  Erause,  116  Wis.  344, 
93  N.  W.  9. 

These'  five  defendants  cannot  be  sued  in 
one  action. 

Lull  v.  Fox  ft  W.  Improv.  C3o.  19  Wis. 
101;  Greene  v.  Nunnemacher,  36  Wis.  50; 
Hoffman  v.  Wheelock,  62  Wis.  434,  22  N.  W. 
713,  716;  Younkin  v.  Milwaukee  Light, 
Heat  &  Traction  Co.  112  Wis.  16,  87  N.  W. 
861;  Draper  v.  Brown,  116  Wis.  361,  91 
N.  W.  1001. 

Schoolhouses  may  be  used  for  purposes 
that  do  not  interfere  with  their  use  for 
actnal  school  purposes. 

Kichols  ▼.  School  Directors,  93  111.  61,  34 
Am.  Rep.  160;  Townsend  v.  Hagan,  36 
Iowa,  194;  Davis  v.  Boget,  50  Iowa,  11; 
Harmony  Twp.  v.  Osborne,  9  Ind.  468; 
Lagow  T.  Hill,  143  111.  App.  623,  238  IlL 
428,  87  N.  E.  369;  Cost  v.  Shinault,  —  Ark. 
— ,  166  S.  W.  740;  Barnes's  Appeal,  6  R.  I. 
691;  Chaplin  v.  Hill,  24  Vt.  528;  Russell 
V.  Dodds,  37  Vt.  407;  State  v.  Kessler,  138 
Mo.  App.  236,  117  S.  W.  85;  Gottlieb-Knabe 
&  Co.  T.  Macklin,  109  Md.  429,  31  L.R.A. 
(N.S.)  680,  71  Atl.  949,  16  Ann.  Cas.  1092; 
Hartwell  v.  Littleton,  13  Pick.  229 ;  School 
Dist.  V.  Arnold,  21  Wis.    657;    Dorner    v. 
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School  Dist.  137  Wis.  147,  10  L.R.A.(N.S.) 
171,  118  N.  W.  353. 

Sleb«cker,  J.,  delivered  the  opinion  of 
the  court: 

It  is  contended  that  the  plaintiff  has  at- 
tempted to  join  an  individual  cause  of 
action  in  his  favor  for  damages,  with  an 
acticm  which  he  prosecutes  as  taxpayer  in 
favor  of  himself  and  all  others  similarly 
situated,  for  an  injunction  to  restrain  de- 
fendants from  using  the  schoolhouses  to 
conduct  the  alleged  private  businesses.  The 
allegations  of  the  complaint  are  that  the 
plaintiff  has  been  damaged  in  his  private 
business,  for  which  he  seeks  to  be  compen- 
sated. Can  such  a  cause  of  action  be 
joined  with  the  equitable  relief  sought  by 
the  plaintiff  as  representative  of  a  class, 
namely,  the  taxpayers  of  the  city  of  Mil- 
waukee? Section  2647,  Stat.,  prescribes 
what  causes  of  action  may  be  united  in  the 
complaint.  "But  the  causes  of  action  so 
united  must  all  belong  to  one  of  these 
classes  and  must  affect  all  the  parties  to 
the  action.  .  .  ."  The  complaint  before 
us  seeks  to  unite  en  action  in  equity 
prosecuted  by  the  plaintiff  in  his  rep- 
resentative capacity  of  citizen  and  taxpayer 
of  the  city  of  Milwaukee,  in  behalf  of  him- 
self and  all  others  similarly  situated,  and 
an  action  in  his  individual  capacity  to  re- 
cover damages  which  he  personally  claims 
to  have  suffered  through  the  acts  of  the  de- 
fendants. No  one  except  the  plaintiff  has 
any  interest  in  his  personal  action,  whilv 
the  equitable  cause  of  action  for  an  injunc- 
tion is  in  favor  of  a  large  number  of  per- 
sons whom  he  represents  as  a  class.  As 
held  in  Hawarden  v.  Youghiogheny  ft  L. 
Coal  Co.  Ill  Wis.  545,  55  I*R.A.  828,  87 
N.  W.  472:  "Potentially  all  of  the  class 
are  parties."  Such  an  action  cannot  be 
united  in  the  same  complaint  with  an 
action  which  is  brought  to  redress  the 
personal  wrongs  of  the  plaintiff. 

"The  two  causes  of  action  would  not  both 
belong  to  any  one  of  the  classes  specified  in 
§  2647,  Stat.  1808,  nor  would  they  both  af- 
fect all  parties  to  the  action,  as  required 
by  that  section."  Luther  v.  C.  J.  Luther 
Co.  118  Wis.  112,  09  Am.  St.  Rep.  977,  94 
N.  W.  69,  and  cases  cited. 

The  trial  court  held  that  the  complaint 
does  not  allege  sufficient  facts  to  constitute 
a  cause  of  action,  on  the  ground  that  the 
board  of  school  directors  of  the  city  of  Mil- 
waukee is  authorized  to  permit  defendants 
such  use  of  the  school  buildings  as  is  set 
forth  in  the  complaint.  The  court  based 
its  decision  on  the  provisions  of  chapter 
459,  Laws  of  1007,  and  §  433e,  Stat.  1913. 

The  buildings  erected  for  the  public 
schools  are  to  be  devoted  to  the  purposes 
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contemplated  by  the  statutes  of  maintain- 
ing the  public  schools  and  providing  popu- 
lar instruction.  The  legislature  has  by 
law  made  provision  to  promote  the  cause  of 
popular  education  by  the  organization  of 
local  school  authorities,  and  conferred  on 
them  the  power  to  raise  by  general  taxation 
the  money  required  to  acquire  echoolhouse 
sites  and  for  building  schoolhouses,  and  im- 
posed upon  school  boards  the  duties  of 
maintaining  the  required  schools,  and  to 
devote  these  school  properties  to  school 
purposes  and  manage  them  as  prescribed  by 
law.  The  allegations  of  the  complaint  are, 
in  effect,  that  the  school  directors  of  the 
city  of  Milwaukee  granted  the  defendants 
permission  to  use  the  school  buildings  of  the 
city  for  the  purpose  of  conducting  private 
schoolbook  and  supply  businesses  for  their 
personal  profit.  Do  the  statutes  authorize 
the  use  of  the  public  school  buildings  for 
conducting  such  private  school  buaineeseB 
for  personal  profit?  We  have  discovered  no 
provision  in  the  statute  that  confers  any 
authority  on  school  officers  to  grant  the 
use  of  schoolhouses  for  such  a  private  pur- 
pose, unless  such  authority  is  granted  by 
the  acts  on  which  the  trial  court  based  its 
decision.  Chapter  459,  Laws  of  1907,  is 
"An  Act  Relating  to  School  Boards  and 
Common  and  High  Schools  in  Cities  of  the 
First  Class."  Section  18  thereof  provides: 
"The  board  shall  be  governed  in  all  things 
by  the  school  laws  of  the  state,  except  as 
they  are  altered  or  modified  by  this  act." 
The  trial  court  considered  that  §  8  of  this 
act,  providing  that  the  board  may  adopt  a 
uniform  system  of  instruction,  and  that  the 
board  "shall  adopt  at  its  discretion,  and 
modify  or  repeal,  by-laws,  rules  and  regu- 
lations for  its  own  government,  and  for  the 
organization,  discipline  and  management  of 
the  public  schools  under  its  control,  and 
generally  adopt  such  measures  as  shall  pro- 
mote the  good  order  and  public  usefulness 
of  said  schools;  provided  that  such  by- 
laws, rules  and  regulations  shall  not  con- 
flict with  the  Constitution  and  laws  of  the 
state,"  conferred  such  authority.  The  con- 
text of  this  portion  of  the  law  clearly  indi- 
cates that  the  power  of  making  regulations 
as  therein  conferred  was  intended  to  in- 
clude such  regulations  as  were  appropriate 
to  promote  good  order,  furnish  useful  and 
efficient  instruction  and  such  management 
of  the  school  properties  as  would  accom- 
plish the  purposes  of  providing  the  contem- 
plated public  education.  If  the  complaint 
alleged  a  state  of  facts  which  showed  that 
the  school  board  in  their  official  capacity 
were  furnishing  books  and  supplies  to 
pupils  as  an  incident  to  a  successful  and 
efficient  conduct  of  the  public  schools,  we 
would  then  have  presented  to  us  an  entirely 
L.R.A.1915C. 


I  different  case  from  the  one  presented  bjr 
I  the  alleged  facts  in  this  complaint.  The 
'  facts  alleged  in  the  complaint  present  a 
.  case  wherein  the  defendants  are  charged 
:  with  conducting  "regular  stores  in  the  high 
school  buildings  under  their  charge  and 
control,  wherein  they  have  sold  drawing 
instruments,  schoolbooks,  stationery,  and 
blanks  for  a  profit  above  the  cost  of  such 
articles,"  and  that  they  so  use  the  build- 
ings without  paying  any  compensation 
therefor.  It  is  not  charged  that  the  al- 
leged use  of  these  schoolhouses  by  defend- 
ants in  any  way  interferes  with  the  uses  of 
the  buildings  for  school  purposes.  We  find 
nothing  in  tlie  part  of  the  statute  hereto- 
fore quoted,  nor  in  the  provision  of  §  435e, 
Stat.  1913,  indicating  a  legislative  intent 
to  confer  authority  on  the  school  boards  of 
this  state  to  permit  the  schoolhouses  within 
their  control  to  b«  used  for  the  conduct  of 
private  businesses  such  as  the  defendants 
are  alleged  to  be  conducting  for  their 
personal  profit.  Wk  thing  that  school 
boards  have  not  been  granted  authority  to 
permit  school  buildings  to  be  devoted  to 
uses  other  than  to  school  purposes,  aside 
from  those  uses  expressly  enumerated  in 
the  statutes.  The  rule  which  was  enforced 
under  the  statutes  in  the  case  of  School 
Dist.  V.  Arnold,  21  Wis.  657,  has  not  been 
modified  by  subsequent  enactments  by  the 
legislature  nor  by  the  decisicns  in  the  cases 
of  Bell  V.  Platteville,  71  Wis.  139,  36  N.  W. 
831;  Stone  v.  Oconomowoc,  71  Wis.  16o, 
36  N.  W.  829;  and  State  v.  Eau  Claire,  40 
Wis.  533.  These  decisions  in  no  way  re* 
ferred  to  the  extent  or  the  nature  of  the 
authority  conferred  on  school  boards,  nor 
did  they,  in  principle,  involve  the  questions 
here  presented  under  the  statutes  regulat- 
ing the  government  and  management  of  the 
public  schools.  The  Arnold  Case  was  ad- 
hered to  in  State  ex  rel.  Weiss  v.  District 
Board,  76  Wis.  177,  7  L.R.A.  330,  20  Am. 
St.  Rep.  41,  44  N.  W.  967. 

The  trial  court  erred  in  sustaining  the 
demurrer  on  the  ground  that  the  complunt 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  complaint  states  a 
good  cause  of  action  for  relief  to  restrain 
the  defendants  from  using  the  school  build- 
ings to  conduct  their  private  businesses  for 
profits  as  alleged  in  the  complaint.  The 
plaintiff,  as  a  taxpayer  and  resident  of  the 
city,  is  a  proper  party  to  prosecute  the 
action  for  himself  and  all  others  similarly 
situated. 

Since  the  complaint  embraces  a  cause  of 
action  for  recovery  of  plaintiff's  personal 
damages,  it  follows  that  the  complaint  im- 
properly unites  this  cause  of  action  with  a 
cause  of  action  in  equity  for  injunction- 
al  relief,  and  &e  demurrer  on  that  ground 
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should  have  been  sustained,  and  the  demurrer 
on  the  ground  that  the  complaint  failed  to 
state  a  cause  of  action  should  have  been 
denied;  but,  since  the  plaintiff  is  the  suc- 
cessful party  on  this  appeal,  he  is  entitled 
to  recover  his  costs  in  this  court,  although 
the  order  appealed  from,  under  the  circum- 
stances, must  be  affirmed  on  groimds  other 
than  those  on  which  the  trial  court  acted. 
The  order  appealed  from  is  affirmed. 

Vinje,  J.,  dissents. 

Wlnslow,  Ch.  J.,  dissenting  (December 
16,  1914): 

I  agree  that  a  cause  of  action  for  a 
\rrong  to  a  single  individual  cannot  be 
joined  with  an  action  to  redress  or  prevent 
a  wrong  done  to  a  class,  but  in  my  judg- 
ment there  is  no  actionable  wrong  of  either 
kind  stated  in  the  complaint.  Taking  the 
alleged  taxpayer's  action  first,  it  appears 
by  the  complaint  that  the  principals  of  the 
public  schools,  with  the  assistance  of  some 
students,  are  selling  to  pupils  necessary 
schoolbooks  and  utensils  for  a'  profit  above 
the  cost,  and  are  using  space  in  the  school 
buildings  therefor;  that  the  facts  have  been 
investigated  by  the  school  directors,  who 
have  unanimously  declared  that  it  is  for 
the  best  interests  of  the  schools,  pupils,  and 
parents,  in  the  way  of  convenience  and 
economy,  that  the  practice  be  continued; 
and  that  the  so-called  stores  are  not  run  for 
profit. 

Inasmuch  as  the  allegation  of  the  com- 
plaint is  positive  that  the  so-called  stores 
are  operated  for  a  profit,  it  will  undoubted- 
ly be  necessary  to  consider  the  case  on  that 
basis,  notwithstanding  the  statement  of  the 
school  board  that  they  are  not  conducted 
for  profit.  It  may  well  be,  however, — in 
fact,  it  seems  very  probable, — ^that  the  so- 
called  profit  consists  of  a  margin  above  cost 
which  goes  into  a  fund  used  to  beautify  or 
provide  equipment  for  the  school  buildings, 
as  was  suggested  on  the  argument.  The 
complaint  significantly  omits  to  charge  that 
the  profit  goes  to  the  personal  enrichment 
of  defendants. 

However  this  may  be,  I  think  no  cause 
of  action  is  stated.  Lawsuits  are  brought 
for  the  redress  of  substantial  wrongs.  Es- 
pecially should  this  be  true  of  the  so- 
called  taxpayer's  action.  The  theory  of 
this  action  is  that  the  governing  body  of 
the  municipality,  or  some  administrative 
board,  is  either  doing  or  about  to  do  some 
act  by  which  the  interests  of  the  taxpayers 
generally  are,  or  will  be,  materially  preju- 
diced. Liabilities  are  about  to  be  created 
public  moneys  spent,  or  public  property 
wasted  in  illegal  or  extra-legal  enterprises. 
L.K.A.1915C. 


The  foundation  of  the  action  is  not  merely 
that  the  public  authorities  have  done  or  are 
about  to  do  an  unauthorized  or  extralegal 
act,  but  that  the  act  will  result  in  unlaw- 
ful expenditure  of  public  funds,  increased 
taxation,  or  waste  of  public  property,  to 
the  prejudice  of  the  taxpayers.  Not  every 
departure  from  the  technically  exact  line  of 
legal  duty  on  the  part  of  executive  or  ad- 
ministrative officers  is  subject  to  preven- 
tion or  correction  by  the  taxpayer's  action. 
As  said  by  this  court  in  Chippewa  Bridge 
Co.  V.  Durand,  122  Wis.  85,  at  page  107, 
106  Am.  St.  Rep.  931,  99  N.  W.  603:  "It 
is  the  private  interest  of  the  taxpayer, 
after  all,  that  enables  him  to  set  judicial 
machinery  in  motion  in  a  suit  of  this  sort." 
It  is  because  the  alleged  imlawful  act  in- 
jures the  taxpayer  in  his  private  inter- 
est— t.  e.,  wastes  or  expends  the  money  or 
property  of  the  municipality,  which  belongs 
to  the  whole  body  of  taxpayers — ^that  the 
taxpayer  may  bring  and  maintain  the  ac- 
tion. 

The  complaint  is  barren  of  any  allega- 
tion either  that  public  money  or  property 
is  injured  or  wasted  by  the  operation  of  the 
so-called  stores,  nor  does  it  allege  that  the 
interests  of  the  educational  system  are  in 
any  way  injuriously  affected.  There  is 
therefore  no  wrong  to  the  taxpayers  alleged. 
Such  being  the  case,  it  follows  logically 
that  there  is  no  basis  for  an  action  for  in- 
jury to  the  business  of  a  private  individual. 
Stone  V.  Oconomowoc,  71  Wis.  155,  36  K. 
W.  829. 


ILLINOIS  StrPREMS  COURT. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 

T. 

MORRIS  MENDELSON  et  al.,  Plffs.  in  Err. 
(264  IlL  463,  106  N.  E.  249.) 

Eridence  —  burglary  ^  sulBclenoy. 

1.  Conviction  for  burglary  may  be  based 
on  the  fact  that  accused  in  the  night  drove 
a  horse  and  wagon  to  the  rear  door  of  a 
store  which   had   been   feloniously   entered 


Jfote.  —  Acquittal  or  conviction  upon  a 
charge  of  hurglary  or  feloniously  en- 
tering with  intent  to  steal  goods  of 
a  certain  person,  as  a  har  to  a  sub- 
sequent  prosecution  based  on  the 
same  entry,  but  charging  intent  to 
steal  the  property  of  another  person. 

While  this  precise  question  has  but  rare- 
ly arisen,  Pkople  v.  Mendielson  is  in  ac- 
cord with  the  few  cases  in  point  which  have 
been  found,  excepting  two  early  English 
cases  which  have  been  expressly  disapproved. 
Thus,   in   Kinney  v.   State,  —  Tex.   Crim. 


Digitized  by 


Google 


628 


ILLINOIS  SUPREME  COURT. 


and  goods  piled  for  removal  near  such  door, 

which  was  partly  open. 

Criminal  law  — former  jeopardy  ^  bur- 
glary —  taking  goods  of  different  per- 
sons. 

2.  A  trial  and  acquittal  of  a  peracm  for 
feloniously  entering  a  certain  building  at 
a  certain  time  with  intent  to  steal  the  goods 
of  a  specified  person  are  not  a  bar  to  a  sub- 
sequent prosecution  for  entering  the  same 
building  at  the  same  time  with  intent  to 
steal  goods  of  a  different  person. 

Trial  ^  Instruction  ^  singling  out  par- 
ticular witness. 

3.  An  instruction  which  singles  out  the 
testimony  of  policemen  who  were  witnesses 
in  a  criminal  case,  and  attempts  to  state 
the  rule  for  determining  its  weight,  is  er- 
roneous. 

Appeal  ^  erroneous  Instruction  ^  Im- 
material error. 

4.  A  judgment  will  not  be  reyersed  be- 
cause the  judge  erroneously  singles  out  and 
comments  on  the  testimony  of  a  particular 


witness  in  his  instruction,  if  it  bad  no  ma- 
terial effect  upon  the  verdict. 

(June  16,  1914.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convict- 
ing defendants  of  burglary.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  lionis  Greenberg  for  plaintiffs  in 
error. 

Messrs.  P.  J.  liucey,  Attorney  General, 
George  P.  Ramsey,  Assistant  Attorney 
General,  and  Maclay  Hoyne,  for  the 
State: 

An  acquittal,  to  be  a  defense  or  bar  to 
another  prosecution,  must  be  an  acquittal 
of  the  same  identical  offense, — that  is,  the 
identical  act  and  crime. 

Campbell  v.  People,  109  111.  565,  50  Am. 
Rep.  621,  4  Am.  Crim.  Rep.  338;  Durham  v. 
People,  5  HI.  172,  39  Am.  Dec.  407;  Free- 


Rep.  — ,  148  S.  W.  783,  it  was  held,  on  the 
same  ground  as  that  on  which  it  has  been 
held  in  this  state  that  an  acquittal  of  the 
larceny  of  property  belonging  to  one  person 
is  not  a  bar  to  a  prosecution  for  the  lar- 
ceny at  the  same  time  of  property  belong- 
ing to  another  person  (see  notes  in  31 
L.R.A.(N.S.)  723,  and  42  L.R.A,(N.S.) 
969 ) ,  that  a  trial  and  acquittal  upon  an  in- 
dictment charging  tlie  defendant  with  hav- 
ing entered  a  house  occupied  by  a  certain 
named  person,  with  the  intent  to  take  prop- 
erty bdonging  to  that  person,  are  not  a 
bar  to  a  subsequent  prosecution  for  bur- 
glariously entering  (apparently  at  the  same 
time)  the  same  house,  alleged  to  have  been 
occupied  by  another  person,  with  the  intent 
to  steal  certain  property  belonging  to  the 
latter. 

And  in  Com.  v.  Hope,  22  Pick.  1,  holding 
that,  upon  an  indictment  charging  the 
breaking  and  entering  of  a  dwelling  house 
with  an  intent  to  steal,  and  actually  steal- 
ing therefrom,  and  a  general  verdict  of 
guilty,  the  defendant  should  be  sentenced 
as  for  housebreaking,  and  was  not  liable  to 
a  distinct  sentence  for  larceny, — the  court, 
in  the  course  of  its  discussion,  said:  "It 
has  been  held  on  great  consideration  that 
an  acquittal  on  an  indictment  for  burglary, 
in  breaking  and  entering  a  dwelling  house 
with  an  intent  to  steal  the  goods  of  one  per- 
son, is  no  bar  to  an  indictment  for  the  same 
breaking  and  entering  with  an  intent  to 
steal  the  goods  of  another  person.  But  this 
stands  upon  other  and  peculiar  grounds;"' 
citing  Rex  v.  Vandercom,  2  East,  P.  C. 
519,  where  Mr.  East  says  that  "it  was  for- 
merly considered  that  a  person  indicted 
and  acquitted  for  breaking  and  entering  a 
dwelling  house  in  the  night,  and  there 
stealing  the  goods  of  one  person,  could  not 
be  afterwards  indicted  for  the  same  break- 
ing and  entering,  and  stealing  the  goods  of 
another  person,  though  he  might  be  in- 
dicted of  the  simple  larceny;  but  the  cases 
L.R.A.1916C. 


in  which  that  doctrine  was  established  have 
been  since  denied  to  be  law  in  the  case  of 
Vandercom  &  Abbott." 

In  Turner's  Case,  J.  Kelyng,  30,  cited  and 
discussed  in  2  East,  P.  C.  521,  2  Leach,  C. 
L.  717,  it  is  said  that  "there  was  this  ques- 
tion, one  James  Turner  and  William  Tur- 
ner, at  Christmas  sessions  last,  were  in- 
dicted of  burglary  for  breaking  the  house 
of  Mr.  Tryon  in  the  night,  and  taking  away 
great  sums  of  money;  and  thereupon  James 
Turner  was  found  guilty  and  executed,  but 
William  Turner  was  then  acquitted.  And 
now  there  being  great  evidence  that  Wil- 
liam Turner  was  in  the  same  burglary 
with  James  Turner,  and  there  being  £47  of 
the  money  of  one  Hill,  a  servant  to  Mr. 
Tryon,  stolen  at  the  same  time,  which  £47 
was  not  in  the  former  indictment,  they 
would  have  indicted  William  Turner  again 
now  for  burglary,  for  breaking  the  house  of 
Mr.  Tryon  and  taking  thence  £47  of  the 
money  of  Hill;  but  we  all  agreed  that  Wil- 
liam Turner  being  formerly  indicted  for 
burglary  in  breaking  the  house  of  Mr.  Tryon 
and  stealing  his  goods,  and  acquitted,  he 
cannot  now  be  indicted  again  for  the  same 
burglary  for  breaking  tlie  house;  but  we 
all  agreed  he  might  be  indicted  for  felony, 
for  stealing  the  money  of  Hill.  For  they 
are  several  felonies,  and  he  was  not  in- 
dicted of  this  felony  before;  and  so  he  was 
indicted.  And  afterwards  I  told  my  Lord 
Chief  Justice  Bridgeman  what  we  had  done, 
and  he  agreed  the  law  to  be  so  as  we  had 
directed." 

And  in  Jones's  Case,  J.  Kelyng,  52,  cited 
and  discussed  in  2  East,  P.  C.  622,  2  Leach, 
C.  L.  719,  the  defendants  "were  indicted  for 
burglary  for  breaking  the  King's  house  at 
Whitehall,  and  stealing  from  thence  the 
goods  of  the  Lord  Cornbury,  and  were  found 
not  guilty,  and  after  were  indicted  for  the 
same  burglary  and  stealing  the  goods  of 
Mr.  Nunnesy;  and  we  agreed  that  they, 
being  once  acquitted  for  the  burglary,  could 
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land  y.  People,  16  111.  380;  Guedel  t.  Peo- 
ple, 43  lU.  220;  Spears  t.  People,  220  111. 
72,  4  I*RJi,.(N.8.)  402,  77  N.  E.  112;  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  596,  H  7; 
United  States  v.  Randenbuah,  8  Pet.  288, 
289,  8  L.  ed.  948,  949;  Winn  ▼.  State,  82 
Wis.  671,  62  N.  W.  775;  Phillips  t.  State, 
86  Tenn.  551,  3  S.  W.  434,  7  Am.  Crim. 
Rep.  318;  State  v.  Cameron,  3  Heisk.  78; 
Com.  T.  Fredericks,  165  Mass.  455,  29  N. 
£.  622;  Bums  t.  People,  1  Park.  Crim. 
Rep.  182;  State  y.  Burlingame,  146  Ma 
207,  48  S.  W.  72;  State  ▼.  Cooper,  13  N. 
J.  L.  361,  26  Am.  Dec.  490. 

The  intent  here  alleged  was  to  steal  goods 
of  Stickler  &  Korach.  In  the  acquittal  in- 
dictment, the  intent  alleged  was  to  steal 
goods  of  Ooldstein,  Harris,  &  Guthman. 
The  two  indictments  allege  the  stealing  of 
a  different  character  of  goods,  respective- 
ly, and  the  property  of  different  persona, 
respectively. 


17  Am.  &  Eng.  Enc.  Law,  597,  f  2; 
Guedel  v.  People,  43  III.  226;  Durham  v. 
People,  6  m.  172,  39  Am.  Dec.  407;  Camp- 
bell v.  People,  109  III.  665,  50  Am.  Rep.  621, 
4  Am.  Crim.  Rep.  338;  Freeland  v.  People, 
16  111.  380;  Spears  v.  People,  220  111.  72, 
4  L.R.A.(N.S.)  402,  77  K.  E.  112;  Nagel 
T.  People,  229  IlL  598,  82  N.  E.  315;  Fergu- 
son T.  People,  90  111.  610;  Phillips  v.  State, 
86  Tenn.  651,  3  S.  W.  434,  7  Am.  Crim. 
Rep.  318. 

Separate  rooms,  stores,  or  offices  having 
separate  entrances  in  the  same  general 
building  are  the  separate  buildings  or  sepa- 
rate stores  and  offices  of  the  lessees  or  rent- 
ers, in  contemplation  of  the  burglary  stat- 
ute. 

Mason  v.  People,  26  N.  Y.  200;  Smith  v. 
People,  116  lU.  17,  3  N.  E.  733,  6  Am. 
Crim.  Rep.  80;  People  v.  Carr,  255  111.  203, 
41  L.R.A.(N.S.)  1209,  99  N.  E.  357,  Ann. 
Cas.  1913D,  864;   Flanagan  v.  People,  214 


not  be  indicted  again  for  the  same  bur- 
glary, but  might  be  indicted  for  stealing  the 
goods  of  Mr.  Nunnesy  according  as  it  was 
formerly  resolved  in  Turner's  Case." 

But  in  Rex  v.  VanOercomb,  2  Leach,  C. 
L.  708,  also  cited  and  quite  fully  stated  in 
2  East,  P.  C.  519,  holding,  aftto'  an  argu- 
ment by  the  senior  counsel  in  the  exchequer 
chamber  before  all  the  judges,  that  an  ac- 
quittal upon  an  indictment  charging  the 
defendant  with  having  burglariously  broken 
and  entered  a  dwelling  house  and  stolen 
certain  goods  therein  was  not  a  bar  to  a 
subsequent  prosecution  for  the  same  bur- 
glarious entry  alleged  to  have  been  with 
the  intent  to  steal  the  goods, — Mr.  Jus- 
tice BuUer,  delivering  the  opinion  of  the 
judges,  after  stating  with  reference  to  Tur- 
ner's Case  and  Jones's  Case,  the  two  cases 
quoted  on  behalf  of  the  defendant,  that  they 
did  not  support  the  proposition  contended 
for,  said  that  the  decision  in  the  former 
case  "was  not  a  solemn  judgm«it,  for  the 
prisoner  was  not  indicted  a  second  time  for 
the  burglary;  it  was  merely  a  direction 
from  the  judges  to  the  officer  of  the  court 
how  to  draw  the  second  indictment  for  the 
larceny,  and  it  proceeded  upon  a  mistake;" 
and  that  the  latter  case  "proceeded  entirely 
upon  the  decision  in  Turner's  Case,  and  if 
the  foundation  fail,  the  superstructure  can- 
not stand."  And  he  concludes:  "But  au- 
thorities are  not  wanting  to  show  the  prin- 
ciple and  foundation  upon  which  the  plea 
of  autrefois  aogiUt  is  built  and  must  be 
sustained."  And:  "These  cases  establish 
the  principle  that  unless  the  first  indict- 
ment were  such  as  the  prisoner  might  have 
been  convicted  upon  by  proof  of  the  facts 
contained  in  the  second  indictment,  an  ac- 
quittal on  the  first  indictment  can  be  no 
bar  to  the  second." 

And  where,  on  a  prosecution  for  bur- 
glary or  felonious  entry,  all^ation  and 
proof  as  to  the  ownership  of  the  property 
which  it  is  alleged  that  the  accused  intend- 
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ed  to  steal  are  required,  the  rule  laid  down 
in  the  majority  of  the  above  cases  seems 
clearly  to  be  correct  under  the  general  rule 
as  to  the  identity  of  offenses  (see  12  Cyc. 
280),  as  the  evidence  necessary  to  support 
the  second  indictment  would  not  have  war- 
ranted a  conviction  under  the  first. 

But  where  an  indictment  for  breaking  and 
entering  with  intent  to  steal  need  not  al- 
lege the  ownership  of  the  property  which 
it  is  charged  that  the  accused  intended  to 
steal,  and  such  ownership  need  not  be 
proved  as  charged  (see  State  v.  Riddle, 
245  Mo.  451,  43  L.R.A.(N.S.)  150,  150  S. 
W.  1044,  Ann.  Cas.  1914A,  884),  it  would 
seem  that  a  conviction  or  acquittal  of  a 
breaking  and  entry  with  intent  to  steal 
should  bar  a  subsequent  prosecution  based 
on  the  same  felonious  entry,  notwithstand- 
ing a  difference  in  the  alleged  ownership  of 
the  property  which  it  is  charged  that  the 
accused  intended  to  steal. 

For  the  larceny  of  property  from  differ- 
ent owners  at  the  same  time  as  distinct 
offenses,  see  note  to  State  v.  Sampson,  42 
L.R.A.(N.S.)  967. 

Aa  to  the  right  to  convict  for  several 
offenses  growing  out  of  the  same  facts,  see 
note  to  Hughes  v.  Com.  31  L.R.A.(N.S.) 
693,  which  note  expressly  excludes  the 
question  whether  certain  acts  constitute  but 
one  offense  within  the  law  against  double 
jeopardy,  and,  assuming  that  the  offenses 
are  not  identical,  discusses  only  the  ques- 
tion whether  there  can  be  more  than  one 
prosecution  when  the  same  act  constitutes 
two  or  more  distinct  offenses,  or  when  more 
than  one  offense  is  committed  in  the  prose- 
cution of  a  single  enterprise,  or  in  the 
course  of  one  transaction. 

For  the  effect  of  an  acquittal  of  the 
charge  of  larceny  as  a  bar  to  a  prosecution 
for  forgery  growing  out  of  the  same  trans- 
action, see  Spears  v.  People,  4  L.R.A.(N.S.) 
402,  and  note  thereto.  A.  C.  W. 
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111.  170,  73  N.  E.  347;  6  Cyc.  213;  UUman 
V.  State,  1  Tex.  App.  220,  28  Am.  Rep.  405 ; 
Turner's  Case,  2  East,  P.  C.  492,  2  Leach, 
C.  L.  717;  Rex  t.  Bailey,  1  Moody,  0.  C. 
23;  People  v.  St.  Clair,  38  Cal.  137. 

The  question  of  whether  the  record 
offered  in  evidence  proved  a  prima  facie 
Identity  of  the  offense  being  tried,  with  the 
offense  of  which  plaintiffs  in  error  were 
aquitted,  was  a  question  for  the  court. 

2  Whart.  Crim.  Ev.  10th  ed.  1204;  Spears 
T.  People,  220  111.  72,  4  L.R.A.(N.S.)  402, 
77  N.  E.  112;  Campbell  v.  People,  109  111. 
ties,  50  Am.  Rep.  621,  4  Am.  Crim.  Rep. 
338;  Freeland  v.  People,  16  111.  380;  Phil- 
lips V.  People,  55  111.  429;  Durham  v.  Peo- 
ple, 5  111.  172,  39  Am.  Dec.  407;  Guedel  v. 
People,  43  111.  226;  Stete  v.  Williams,  152 
Mo.  115,  75  Am.  St.  Rep.  441,  53  S.  W.  424; 
State  V.  Ellsworth,  131  N.  C.  773,  92  Am. 
St.  Rep.  790,  42  S.  E.  699;  Lamphere  v. 
State,  114  Wis.  193,  89  N.  W.  128;  State 
T.  Blodgett,  143  Iowa,  578,  121  N.  W.  685, 
21  Ann.  Cas.  231;  State  v.  Rosa,  72  N.  J. 
L.  462,  62  Atl.  695. 

Instruction  No.  3  given  for  the  people, 
which  is  the  only  instruction  in  which 
policemen  are  mentioned,  was  proper  under 
the  conditions  existing  in  this  record. 

People  V.  Campbell,  234  111.  391,  123  Am. 
St.  Rep.  107,  84  N.  E.  1035,  14  Ann.  Cas. 
186;  People  v.  Gardt,  258  111.  469,  101  N. 
E.  687;  Hronek  v.  People,  134  111.  139,  8 
L.R.A.  837,  23  Am.  St.  Rep.  652,  24  N.  E. 
861;  People  v.  Casey,  231  III.  261,  83  N. 
E.  278;  St.  Charles  v.  O'Mailey,  18  111. 
408;  Roberts  v.  People,  226  111.  296,  80  N. 
E.  776;  Stevens  v.  People,  215  111.  593,  74 
N.  E.  786. 

An  erroneous  instruction  not  affecting  the 
result  of  the  suit  is  not  such  prejudicial 
error  as  will  reverse  the  judgment  of  con- 
viction. 

People  V.  Campbell,  234  111.  391,  123  Am. 
St.  Rep.  107,  84  N.  E.  1035,  14  Ann.  Cas. 
186;  Graff  v.  People,  208  111.  312,  70  N.  E. 
299;  O'Donnell  v.  People,  224  111.  218,  79 
N.  E.  639,  8  Ann.  Cas.  123;  Quigg  v.  People, 
211  111.  17,  71  N.  E.  886;  People  v.  Horsch- 
ler,  231  111.  566,  83  N.  E.  428;  People  v. 
Deluce,  237  111.  541,  86  N.  E.  1080;  Flana- 
gan V.  People,  214  111.  170,  73  N.  E.  347; 
Beck  V.  People,  115  111.  App.  19. 

Craig,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiffs  in  error  were  indicted  in  the 
criminal  court  of  Cook  county  for  the  crime 
of  burglary,  and  on  a  trial  in  that  court 
were  found  guilty  by  a  jury.  The  court 
overruled  motions  for  a  new  trial  and  in 
arrest  of  judgment,  and  sentenced  them  to 
be  confined  in  the  penitentiary  in  accord- 
ance with  the  verdict.  They  have  sued  out 
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a  writ  of  error  and  seek  to  reverse  the  Judg- 
ment of  the  court  below  on  the  groumds 
that  the  trial  court  erred  in  refusing  to 
admit  proper  evidence  offered  on  their  be- 
half, and  gave  improper  instructions  to  the 
jury  on  behalf  of  the  people. 

The  first  count  of  the  indictment  charged, 
in  apt  terms,  that  plaintiffs  in  error,  on  the 
2dth  day  of  January,  1913,  did  break  and 
enter  the  building,  store,  and  oflSce  of  Her- 
man Korach  and  Milton  Stickler,  with  in- 
tent to  steal  the  goods,  chattels,  money, 
etc.,  of  said  Korach  and  Stickler,  and  that 
they  did  steal  twenty-five  dresses  and  other 
property,  money,  current  coins  of  the  Unit- 
ed States,  etc.,  of  the  property  of  said 
Korach  and  Stickler.  The  second  count 
charged  the  plaintiffs  in  error  with  break- 
ing and  entering  the  said  building  with  in- 
tent to  steal,  and  the  third  count  charged 
the  burglarious  entry  of  the  building  with- 
out force,  the  doors  and  windows  being 
open,  with  intent  to  steal,  etc. 

Korach  and  Stickler,  who  were  part- 
ners and  lessees  of  a  part  of  the  first  story 
of  No.  1648  Haddon  avenue,  in  Chicago, 
each  testified  on  the  trial  that  they  left 
their  place  of  business  on  January  2dth, 
which  was  Saturday,  about  3  o'clock  in 
the  afternoon  and  locked  the  doors.  They 
came  down  to  their  place  of  business  on  Sun- 
day morning  and  found  that  the  front  door 
had  been  pried  open  and  the  rear  door  un- 
bolted. Some  pay  envelops  containing 
small  amounts  of  money  for  different  per- 
sons in  their  employ  had  been  taken  from 
a  tin  box,  torn  open,  and  the  money  ab- 
stracted. Several  bundles  of  dresses  and 
goods  which  they  were  engaged  in  manu- 
facturing had  been  piled  up  near  the  rear 
door.  Two  police  officers,  Barry  and  Ryan, 
testified  to  seeing  one  Snider,  who  was  in- 
dicted jointly  with  plaintiffs  in  error,  pro- 
cure a  horse  and  wagon  from  a  livery  stable 
on  West  Fourteenth  street  at  about  3 
o'clock  in  the  morning  of  January  26,  1913. 
The  two  oflicers  followed  Snider,  who  drove 
the  horse  and  wagon  to  the  corner  of 
Paulina  and  Haddon  streets,  where  he  was 
joined  by  the  plaintiffs  in  error,  who  led 
the  horse  over  to  the  building  which  was 
occupied  by  Korach  &  Stickler  and  backed 
the  wagon  up  to  the  rear  door,  whereupon 
the  officers  arrested  plaintiffs  in  error  and 
Snider  near  the  rear  door  in  question,  which 
had  been  partly  opened.  From  this  evidence 
the  jury  were  justified  in  finding  the  defend- 
ants guilty  of  burglary  as  charged  in  the 
indictment. 

The  evidence  offered  by  the  defendants 
which  the  court  refused  to  admit,  and 
which  ruling  of  the  court  is  assigned  for 
error,  was  the  record  of  the  criminal  court 
of  Cook  county  in  the  case  of  the  people 
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against  Nathan  Steinberg,  Harry  Green, 
and  Morris  Mendelaon  (the  plaintififs  in 
error  in  this  case),  and  Jake  Snider,  ccm- 
taining  the  return  of  an  indictment  against 
said  defendants  charging  them  with  burg- 
lary in  breaking  and  entering  a  certain 
building,  to  wit,  the  store  and  office  of 
David  Goldstein,  Joseph  Harris,  and  Louis 
B.  Guthman,  an  arraignment  of  said  de- 
fendants on  said  charge,  a  trial  by  jury, 
the  verdict  of  the  jury  finding  the  defend- 
ants not  guilty,  and  the  discharge  of  said 
defendants  by  the  court.  The  defendants 
further  offered  to  show  that  the  police 
officers,  Barry  and  Byan,  testified  identical- 
ly in  said  former  trial  as  to  the  arrest  of 
the  defendants  in  the  rear  of  the  building  at 
No.  1648  Haddon  avenue,  and  that  they 
were  tried  in  that  case  for  breaking  into 
the  building  No.  1648  Haddon  avenue.  De- 
fendants further  offered  to  show  that  the 
firm  of  Goldstein,  Harris,  &  Guthman  were 
engaged  in  business  in  the  building  at  No. 
1648  Haddon  avenue;  that  they  occupied 
the  fourth  floor;  that  there  were  two  en- 
trances leading  into  the  building,  one  at 
the  front  and  the  other  in  the  rear  of  the 
building,  which  entrances  led  into  a  com- 
mon hall  going  through  the  building,  each 
floor  having  a  door  leading  into  the  prem- 
ises of  different  occupants.  The  above  tes- 
timony was  offered,  as  stated  by  counsel 
for  plaintiffs  in  error,  "for  the  purpose  of 
showing  a  former  acquittal  on  the  identical 
charge,  to  wit,  for  the  breaking  and  enter- 
ing of  the  building  at  No.  1648  Haddon  ave- 
nue on  the  26th  day  of  January,  1913,  by 
the  defendants." 

While  it  is  true  that  plaintiffs  in  error 
could  not  be  tried  again  for  an  offense  for 
which  they  had  been  previously  tried,  the 
record  offered  shows  that  the  charge  for 
which  they  were  formerly  tried  and  acquit- 
ted was  entirely  different  from  the  charge 
in  the  case  at  bar  on  which  they  were  tried 
and  convicted.  In  the  former  trial  they 
were  tried  for  burglary  and  larceny  of  the 
goods  of  Goldstein,  Harris,  &  Guthman.  In 
the  case  at  bar  they  were  tried  for  the 
burglary  and  larceny  of  the  goods  of  Korach 
&  Stickler.  These  were  two  separate  and 
distinct  cliarges  of  separate  and  distinct 
burglaries.  The  evidence  of  the  police  offi- 
cers, Barry  and  Kyan,  as  to  following  the 
plaintiffs  in  error  and  arresting  them  in 
the  act  of  removing  goods  from  the  building 
which  had  been  broken  into,  may  have  been 
the  same  in  each  case.  The  distinction  be- 
tween the  two  crimes,  however,  is  shown 
by  the  additional  testimony  of  Korach  and 
Stickler,  who  testified  in  the  case  at  bar 
that  their  money  which  they  had  put  in  the 
pay  envelops  was  taken,  and  that  their 
goods  were  piled  up  near  the  rear  door  of 
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the  building  where  plaintiffs  in  error  were 
arrested,  and  the  circumstances  shown  by 
the  evidence  from  which  the  jury  were  jus- 
tified in  finding  that  plaintiffs  in  error  were 
about  to  remove  these  goods  in  the  wagon 
they  had  brought  there.  The  crime  of 
burglary,  under  the  statute,  consists  of  wil- 
fully and  maliciously  breaking  and  entering 
a  building,  or  entering  a  building  with  in- 
tent to  commit  larceny  or  felony.  Not  only 
must  the  entry  be  charged  and  proven,  but 
also  the  intent  to  commit  larceny  or  felony. 
As  held  in  Price  v.  People,  109  111.  100,  on 
an  indictment  for  breaking  and  entering  a 
dwelling  house  with  intent  to  rob  or  steal, 
the  intent  with  which  the  defendant  enters 
the  house  is  the  gist  of  the  charge.  In  an 
indictment  for  burglary,  where  it  is  charged 
the  breaking  and  entry  are  with  the  intent 
to  commit  larceny,  the  indictment  must  al- 
lege the  intent  to  steal  the  property  of  some 
person.  Manifestly  the  indictment  for 
burglary  with  intent  to  steal  the  goods  of 
Korach  &,  Stickler  charged  a  different  crime 
from  the  burglary  with  intent  to  steal  the 
goods  of  Goldstein,  Harris,  &  Guthman. 

Counsel  for  plaintiffs  in  error  in  his  brief 
quotes  from  vol.  3  of  the  Encyclopedia  of 
Pleading  &  Practice,  p.  785,  as  follows: 
"The  rule  laid  down  by  the  authorities  to 
decide  the  question  whether  a  former  acquit- 
tal or  conviction  is  a  bar  to  a  subsequent 
prosecution  is:  If  the  facts  charged  in  the 
subsequent  indictment  would,  if  found  to 
be  true,  have  warranted  a  conviction  upon 
the  first  one,  then  the  former  judgment  ia 
a  bar  to  the  later  prosecution,  otherwise 
not." 

Following  this  rule,  evidence  of  the  break- 
ing and  entry  and  larceny,  or  circumstan- 
ces showing  the  intent  to  commit  larceny, 
of  the  goods  of  Korach  &  Stickler,  could 
not  have  been  properly  offered  to  sustain 
the  indictment  in  the  trial  for  burglary  and 
larceny  of  the  goods  of  Goldstein,  Harris, 
&  Guthman,  and,  vice  versa,  evidence  of 
the  latter  burglary  was  not  competent  on 
the  trial  of  the  case  at  bar.  The  evidence 
offered,  being  to  the  effect  that  plaintiffs  in 
error  had  been  tried  and  acquitted  of  an 
entirely  separate  and  distinct  crime  from 
that  of  which  they  were  charged  and  on 
trial  in  the  case  at  bar,  could  not  sustain 
a  plea  of  autrefois  acquit,  and  the  court 
committed  no  error  in  refusing  to  admit  it. 
Spears  v.  People,  220  111.  72,  4  LR.A.(N.S.) 
402,  77  N.  E.  112.  No  other  evidence  was 
offered  on  behalf  of  plaintiffs  in  error. 

The  instruction  complained  of  informed 
the  jury  that  the  business  of  a  policeman 
or  detective  is  a  lawful  one,  and,  when  such 
persons  possess  information  bearing  upon 
the  question  of  the  guilt  or  innocence  of  a 
party  on   trial   charged  with  crime,  it  is 
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their  duty  to  appear  and  testify,  if  called, 
and  the  jury  should  not,  through  mere 
caprice  or  prejudice  alone,  reject  their  tes- 
timony, but,  while  taking  into  consideration 
their  business  and  surroundings,  the  jury 
should  at  the  same  time  consider  their 
statements  with  candor  and  fairness,  and 
give  the  same  such  weight  as,  under  ail  the 
circumstances  shown  by  the  evidence,  they 
think  such  statemmts  fairly  and  justly  en- 
titled to.  The  instruction  is  faulty  in 
singling  out  and  calling  attention  to  the 
testimony  of  particular  witnesses,  and 
should  have  been  refused.  People  v.  Camp- 
bell, 234  lU.  391,  123  Am.  St.  Rep.  107,  84 
M.  E.  1035,  14  Ann.  Gas.  186.  It  was  held 
in  the  latter  case  that  the  giving  of  a  simi- 
lar instruction  was  not  so  prejudicial  to 
defendants  as  to  cause  a  reversal  of  the 
judgment,  and  we  do  not  think  the  giving 
of  the  instruction  in  question  in  this  case 
had  any  material  effect  on  the  verdict.  An 
examination  of  all  the  instructions  in 
the  case  discloses  that  other  instructions 
were  given  in  which  the  jury  were  correctly 
advised  as  to  judging  the  credibility  of  the 
witnesses.  They  were  directed  to  careful- 
ly scrutinise  the  testimony  given  and  to 
consider  all  the  circumstances  under  which 
any  witness  testified,  his  demeanor  and 
manner  while  on  the  stand,  his  interest,  if 
any,  in  the  outcome  of  the  case,  the  rela- 
tions which  he  bears  to  the  state  or  the  de- 
fendants, the  manner  in  which  he  might  be 
affected  by  the  verdict,  the  extent  to  which 
he  is  contradicted  or  corroborated  by  any 
other  credible  evidence,  etc.  No  exception 
is  taken  to  the  other  instructions,  and  we 
think  the  instructions,  as  a  series,  were 
fair. 

There  being  no  txroi  sufficient  to  justify 
a  reversal  of  this  case,  the  judgment  of  the 
Criminal  Court  of  Cook  County  will  be  af- 
firmed. 

Petition  for  rehearing  denied  October  7, 
1014. 


ICAIICE:  STTPBEME  JUDIOIAIi  ootjbt. 

CARRIE  B,  GRAFF  AM,  Admrx.,  etc, 
T. 
SACO  GRANGE,  PATRONS  OP  HUSBAND- 
RY, NO.  63. 

(112  Me.  508,  92  Atl.  649.) 

Show  —  Injury  to  patron  ^  negIl|g;enoe 
oX  concessionary  —  liability. 

1.  A  fair  association  is  liable  for  the 
death  of  a  patron  by  the  negligence  of  a 
person  to  whom  it  has  let  space  for  a  shoot- 
ing gallery,  in  removing  a  cartridge  from 
L.R.A.1915C. 


a  rifle,  where  his  carelessness  was  such  •• 
to  require  oversight  or  precautionary  steps 
to  protect  patrons,  which  the  association 
failed  to  exercise. 
Damages  —  death  —  pecnutary  loss. 

2.  $1,000  is  the  limit  of  allowance  for 
the  death  of  a  boy  to  the  only  one  pecu- 
niarily interested  in  his  life,  whose  life  ex- 
pectancy is  twenty  years  after  he  will 
reach  a  productive  age,  where  the  statute 
limits  recovery  to  pecuniary  loss. 

(December  30,  1914.) 

MOTION  for  new  trial  and  exceptions  by 
defendant  to  rulings  of  the  Supreme 
Judicial  Court  for  York  County  made  dur- 
ing the  trial  of  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  kill- 
ing of  plaintiff's  minor  son,  which  resulted 
in  a  verdict  for  plaintiff.  Motion  overruled 
on  condition  of  entry  of  remittitur  by  plain- 
tiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cleaves,  Waterboose,  &  Eta' 
ery  for  defendant. 

Mr.  John  G.  Smith,  for  plaintiff: 

The  jury  would  have  been  justified  in  de- 
ciding that  the  corporation  was  negligent 
in  not  itself  making  an  investigation  with- 
out any  notice. 

Thornton  v.  Maine  State  Agri.  Soc.  97 
Me.  108,  94  Am.  St.  Rep.  488,  53  Atl.  979, 
13  Am.  Neg.  Rep.  302;  Higgins  v.  Franklin 
County  Agri.  Soc.  100  Me.  565,  3  L.R.A. 
(N.S.)  1132,  62  Atl.  708,  19  Am.  Neg.  Rep. 
257. 

The  finding  of  the  jury  was  not  so  mani- 
festly against  the  weight  of  evidence  as  to 
show  that  it  was  influenced  by  prejudice, 
sympathy,  or  some  other  improper  motive. 

Pollard  V.  Maine  C.  R.  Co.  87  Me.  61,  32 
Atl.  735;  McKay  v.  New  England  Dredg- 
ing Co.  92  Me.  464,  43  AtL  29;  Oakes  t. 
Maine  C.  R.  Co.  95  Me.  103,  49  Atl.  418. 

Phllbrook,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  brought  by  an  adminis- 
tratrix, imder  the  provisions  of  Rev.  Stat. 


Note.  —  The  liability  of  one  conducting 
a  fair  or  exposition  for  injury  to  patron 
from  negligence  of  concessionary  is  dis- 
cussed in  the  note  to  Hollis  v.  Kansas  City, 
M.  Retail  Merchants'  Asso.  14  L.R.A.(N.S.) 
284,  and  is  supplemented  by  notes  to  Greene 
V.  Seattle  Athletic  Club,  32  L..R.A,  ( N.S. ) 
715,  and  Wodnik  v.  Luna  Park  Amusem^it 
Co.  42  L.R.A.(N.S.)  1070,  covering  the  gen- 
eral subject  of  the  responsibili^  of  one 
maintaining  a  place  of  amusement  for 
safety  of  patrons;  and  see  also  on  the  gen- 
eral question,  the  later  cases  Bole  v.  Pitta- 
burgh  Athletic  Club,  46  Li.R.A.(N.S.)  602, 
and  Wells  v.  Minneapolis  Baseball  A  A£h> 
letic  Asso.  46  L.R.A.(N.S.)   606. 
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chap.  89,  §S  9,  10,  to  recover  damages  re- 
sulting from  the  death  of  a  boy  nearly 
eleven  and  one  half  years  of  age,  his  heirs 
being  a  mother,  who  is  the  administratrix, 
and  three  sisters.  The  plaintiff  says  that 
the  defendant,  while  conducting  an  agri- 
cultural fair  on  hired  grounds,  allowed  a 
person  to  erect  and  run  a  shooting  gallery 
in  which  a  22-caliber  repeating  rifle  was 
used;'  that  a  cartridge  got  lodged  in  the 
working  parts  of  the  rifle,  and,  while  the 
person  in  charge  of  the  gallery  was  trying 
to  remedy  the  trouble,  the  rifle  was  acci- 
dentally and  carelessly  discharged,  and  the 
bullet  passed  through  the  boy's  head,  re- 
sulting in  his  death. 

The  defendant  offered  no  evidence,  but  at 
the  close  of  the  plaintiff's  testimony  request- 
ed the  presiding  justice  to  direct  a  verdict 
for  the  defendant,  and  upon  the  refusal  of 
the  justice  to  so  rule  the  defendant  season- 
ably excepted.  The  jury  returned  a  ver- 
dict for  plaintiff  in  the  sum  of  $1,873.33. 
Defendant  then  filed  a  motion  for  a  new 
trial  on  the  usual  grounds.  As  the  excep- 
tions and  the  motion  raise  the  same  ques- 
tions, they  will  be  considered  together. 

The  evidence  satisfactorily  establishes 
the  proposition  that  the  boy  met  his  death 
from  the  accidental  discharge  of  the  rifle, 
but  the  defendant  urges  that  it  should  not 
be  held  liable  for  the  damages  resulting 
from  that  death.  It  says  that  the  evidence 
does  not  show  that  the  fair  grounds  were 
hired  or  the  fair  conducted  by  this  defend- 
ant. A  detailed  discussion  of  the  testi-. 
mony  upon  this  point  would  not  be  profit- 
able, for  this  question  was  submitted  to  the 
jury  under  instructions  which  we  assume 
were  full  and  correct,  since  the  charge  of 
the  presiding  justice  is  not  reported;  and 
we  are  not  disposed  to  disturb  this  feature 
of  the  verdict.  It  further  says  that  it  is 
not  liable  because  all  ordinary  care  was 
taken  to  protect  the  public,  so  far  as  a 
safe  target  was  concerned,  and  that  the  acci- 
dent was  caused  by  the  unfortunate  manner 
in  which  the  owner  of  the  rifle  attempted  to 
remedy  a  trouble  in  the  working  of  the 
rifle,  and  against  this  accidental  result  it 
says  it  was  not  bound  to  provide.  We  do 
not  tbink  this  contention  can  prevail.  The 
defendant  says  that  the  case  at  bar  differs 
from  Thornton  v.  Maine  State  Agri.  Soc.  97 
Me.  108,  94  Am,  St.  Rep.  488,  53  Atl.  979, 
13  Am.  Neg.  Rep.  302,  and,  while  this  is 
partially  true,  yet  certain  principles  of 
law  expounded  in  that  case  are  applicable 
to  this  one.  In  that  case  our  court  said: 
"It  is  too  well  settled  to  need  the  citation 
of  authorities,  that  if  the  owner  or  occupier 
of  land  either  directly  or  by  implication  in- 
duces persons  to  come  upon  his  premises,  he 
thereby  assumes  an  obligation  to  see  that 
L.R.A.1915C. 


such  premises  are  in  a  reasonably  safe 
condition,  so  that  the  persons  there  by  his 
invitation  may  not  be  injured  by  them  or  in 
their  use  for  the  purpose  for  which  the  in- 
vitation was  extended.  ...  It  was  its 
[the  defendant]  duty  to  use  reasonable  care 
that  there  should  be  no  traps  or  pitfalls  - 
into  which  the  invited  might  fall,  and  that 
there  should  be  no  dangerous  plays  or  sports 
or  exhibitions  by  which  the  invited  might 
be  injured." 

In  the  case  at  bar  there  is  no  satisfactory 
evidence  that  the  defendant  took  sufficient 
precautionary  measures  r^arding  the  pro- 
tection of  the  public  from  the  careless  han- 
dling of  a  dangerous  firearm.  Apparently 
it  let  the  ground  privilege  for  the  shooting 
gallery  and  gave  the  matter  no  further  at- 
tention. It  is  suggested  that  on  the  second 
day  of  the  fair  the  target  protection  was  en- 
larged, but  it  does  not  appear  that  even 
this  was  the  result  of  careful  supervision 
by  the  defendant.  In  Conradt  ▼.  Clauve,  93 
Ind.  476,  47  Am.  Rep.  388,  the  court  said: 
"The  practice  in  target  shooting  appears  to 
have  been  a  part  of  the  entertainment  car- 
ried on  at  the  fair,  and  as  the  defendants 
were  the  owners  of  the  premises,  and  the 
managers  and  controllers  of  the  fair,  the 
practice  iii  target  shooting  was  a  part  of 
their  exhibition,  and  under  their  supervision 
and  control,  as  much  as  any  other  part  of 
the  fair.  And  those  having  charge  of 
.  .  .  H,  while,  perhaps,  not  strictly 
agents  or  servants  of  the  defendants,  were 
acting  under  the  license  and  permission  of 
the  defendants;  and  such  a  relation  exist- 
ed between  them  as  will  hold  the  defendants 
liable  for  injuries  resulting  from  their  neg- 
ligence in  not  properly  controlling  the  con- 
duct and  management  of  this  part  of  their 
exhibition." 

Upon  this  principle  of  law,  our  own  court 
in  Thornton  v.  Main  State  Agri.  Soc.  supra, 
said:  "By  inviting  patrons  to  their  fair, 
they  make  themselves  bound  to  use  reason- 
able care  to  see  that  the  fair  in  all  its  parts 
is  safe  and  is  conducted  safely,  whether  the 
various  parts  of  the  fair  are  conducted  and 
managed  by  the  owners  themselves,  or  with 
their  permission  by  licensees,  independent 
contractors,  or  lessees." 

In  the  case  at  bar  the  manner  and  means 
used  by  the  ovrner  of  the  shooting  gallery 
to  remedy  the  defective  condition  of  the  rifle 
seem  to  us  to  be  clearly  careless  and  negli- 
gent. To  allow  such  negligence,  or  to  let 
grounds  to  such  a  careless  person,  with  no 
careful  supervision,  oversight,  or  precau- 
tionary steps  having  been  taken,  would  seem 
to  clearly  fix  the  liability  of  the  defendant 
so  far  as  this  branch  of  the  case  goes. 

The  only  remaining  point  for  discussion 
is  the  amount  of  the  damages.    In  constru- 
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ing  the  act  under  which  this  suit  is  broug^ht, 
this  court  has  declared  that  "no  damages 
can  be  recovered  for  any  grief,  distress  of 
mind,  loss  of  mere  companionship  or 
society,  or  injury  to  the  affections,  suffered 
by  the  beneficiaries.  .  .  .  The  injury 
for  which  damages  can  be  recovered  must 
be  wholly  to  the  beneficiaries  themselves, 
and  it  is  limited  to  the  pecuniary  effect  of 
the  death  upon  them."  McKay  v.  New  Eng- 
land Dredging  Co.  92  Me.  454,  43  Atl.  29. 

One  of  the  beneficiaries,  a  sister,  is  al- 
ready married  and  has  a  husband  to  sup- 
port her.  The  other  two  sisters,  older  than 
the  deceased  boy,  are  not  likely,  in  the  ordi- 
nary course  of  human  probabilities,  to  be 
much  affected  peduniarily  by  his  death. 
The  pecuniary  effect  upon  the  mother  is  the 
principal  question.  According  to  the  testi- 
mony, her  expectancy  of  life  is  a  little  over 
twenty-five  years.  Had  the  boy  lived,  he 
would  have  been  compelled  by  the  laws  of 
this  state  to  attend  school  nearly  five  years 
longer,  and  in  that  time  at  least  would 
hardly  be  expected  to  contribute  anything 
to  the  support  of  his  mother.  Assuming 
that  during  the  next  twenty  years  of  his 
life  he  had  been  a  dutiful  son  to  bis  mother, 
had  been  industrious  and  frugal,  and  had 
not  taken  on  other  domestic  burdens  by  mar- 
riage, he  would  have  been  of  financial  aid 
to  his  mother.  All  these  elements,  however, 
are  more  or  less  speculative.  They  are  in 
the  realm  of  possibility,  not  the  realm  of 
certainty.  During  the  earlier  years  follow- 
ing the  school  age,  the  financial  benefit 
must  necessarily  be  small. 

After  a  full  consideration  of  all  the 
situation,  the  court  is  of  opinion  that  the 
verdict  should  not  have  been  in  excess  of 
$1,000.  It  is  therefore  ordered  that,  if  the 
plaintiff  remit  all  the  verdict  in  excess  of 
$1,000,  the  motion  is  to  be  overruled ;  other- 
wise new  trial  to  be  directed.  This  order 
disposes  also  of  the  exceptions. 


MISSISSIPPI   SUPREME   COURT. 

J.  P.  SPINKS,  Appt, 

V. 

W.  M.  JORDAN  et  al. 
<—  Miss.  — ,  66  So.  405.) 

Vsnrj  —  right  of  creditor  to  question. 

1.  Judgment  creditors  of  an  insolvent 
debtor  may  show  usury  in  a  prior  note 
of  their  debtor  secured'  by  deed  of  trust, 
and  have  it  eliminated  from  such  indebted- 
ness. 

Tender  —  necessity  In  action  to  elimi- 
nate usury. 

2.  Judgment  creditors  of  aa  insolvent 
L.R.A.1916C. 


I  debtor  need  not  tender  the  amount  duo 
to  secure  elimination  of  usury  from  a  prior 
indebtedness  secured  by  a  trust  deed  on 
the  property,  where  they  are  unable  to 
state  the  true  balance  owing  to  the  holder 
because  they  have  not  access  to  the  accounts. 

(November  23,  1914.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Leake  Coun^ 
overruling  a  demurrer  to  a  bill  filed  to  en- 
join the  foreclosure  of  deeds  of  trust.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  L.  McMlIlon,  for  appellant: 

The  plea  of  usury  is  a  personal  privilege 
which  complainants  are  not  legally  entitled 
to  plead. 

1  High,  Inj.  §  234;  39  Cyc.  999. 

Complainants,  having  admitted  that  there 
is  some  amount  due  defendant  by  the  Tates, 
are  required  to  tender  with  their  bill  an 
amount  which  in  good  faith  will  cover  the 
sum  legally  due  appellant,  and  to,  more- 
over, offer  in  their  bill  to  pay  whatever 
may  be  found  to  be  legally  due  him  on  an 
accounting. 

Rush  V.  Pearson,  92  Miss.  153,  45  So.  723 ; 
Crittenden  v.  Ragan,  89  Miss.  186,  42  So. 
281;  Purvis  v.  Woodward,  78  Miss.  929,  29 
So.  917;  Casserly  v.  Witherbee,  119  N.  Y. 
622,  23  N.  E.  1000. 

Mr.  O.  A.  liuckett,  for  appellees: 

Complainants  may  avail  themselves  of 
the  defense  of  usury. 

Note.  —  Bight  of  civdttors  to  set  up 
u«ury  in  their  debtor's  oontrtuit  teith 
othera. 

I.  Introductory,  635. 
II.  In  general. 

a.  Doctrine  that  usury  is  a  defense 

personal   to  debtor. 

1.  In  general,  636. 

2.  Exceptions,    036. 

b.  Doctrine   that   usury   is  not    a 

defense    personal    to    debtor, 
637. 
e.  Pennsylvania  doctrine,  637. 
III.  Effect  of  debtor's  insolvency,  638. 

IV.  Recovery  of  usury  paid,  640. 

V.  Extent  of  relief,  641. 

VI.  Particular  classes  of  creditors. 

a.  General  creditors,  642. 

b.  Judgment  and  attachment  cred- 

itors. 

1.  Rule    that    such    creditors 

may    take    advantage    of 
usury,   643. 

2.  Rule  that  they  cannot,  645. 
e.  Junior  mortgagees. 

1.  Rule   that   junior    mortga- 

gees may  take  advantage 
of  usury,  646. 

2.  Rule  that  they  cannot,  640. 
VII.  Effect  of  judgment  on  the  nsurioos 

debt,   647. 
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Boyd  V.  Warmack,  62  Miss.  536;  Georgia 
State  Bldg.  &  L.  Asao.  T.  Grant,  82  Miss. 
424,  34  So.  84;  Brooks  v.  Todd,  79  Ga.  692, 
4  S.  E.  156;  Pope  v.  Solomons,  36  Ga.  541; 
Coleman  v.  Cole,  158  Mo.  260,  59  S.  W.  106; 
Marx  V.  Hart,  166  Mo.  503,  89  Am.  St.  Rep. 
715,  66  S.  W.  260;  Western  Storage  & 
Warehouse  Co.  t.  Glasner,  169  Mo.  38,  68 
8.  W.  917 ;  American  Rubber  Co.  v.  Wilson, 
55  Mo.  App.  656;  Voorhis  t.  Staed,  63  Mo. 
App.  370;  Carow  v.  Kelly,  69  Barb.  239; 
Dix  V.  VanWyck,  2  Hill,  522;  Chapuis  v. 
Mathot,  91  Hun,  565,  36  N.  T.  Supp.  835; 
Thompson  ▼.  Van  Vechten,  27  N.  Y.  568; 
Mason  t.  Lord,  40  K.  T.  488;  Hamilton- 
Brown  Shoe  Co.  T.  Mayo,  8  Tex.  Civ.  App. 
164,  27  S.  W.  781;   Martin  Brown  Co.  v. 


Perrill,  77  Tex.  199,  13  S.  W.  975;  Stein  t. 
Swensen,  44  Minn.  218,  46  N.  W.  360;  Re 
Miller,  118  Fed.  360;  Mansfield  v.  Ogle,  3 
Eq.  Rep.  907,  24  L.  J.  Ch.  N.  S.  450,  1  Jur. 
N.  S.  603,  3  Week.  Rep.  557 ;  Cole  v.  Banse- 
mer,  26  Ind.  94;  Banta  T.  Louisville  Sav. 
Loan  &  Bldg.  Co.  22  Ky.  L.  Rep.  1045,  59 
S.  W.  501;  Trusdell  v.  Dowden,  47  N.  J. 
Eq.  396,  20  Atl.  972;  Chamberlain  v.  Demp- 
sey,  14  Abb.  Pr.  241;  Mutual  L.  Ins.  Co. 
T.  Bowen,  47  Barb.  618;  Maloney  v. 
Eaheart,  81  Tex.  281,  16  S.  W.  1030;  John- 
ston T.  Lasker  Real  Estate  Asso.  2  Tex.  Civ. 
App.  494,  21  S.  W.  961;  Washington  v. 
Soria,  73  Miss.  665,  55  Am.  St.  Rep.  556, 
19  So.  485;  Jones  v.  Jones,  tS9  Miss.  600, 
55  So.  361. 


i.  Introductory. 

It  is,  assumed  in  the  present  note  that 
the  debtor  might  take  advantage  of  the 
usury  in  the  transaction  involved.  Some 
cases  involving  creditors  which  turn  on  the 
fact  that  even  the  borrower  could  not  take 
advantage  of  the  usury  have  been  included, 
but  the  note  is  not  intended  to  be  exhaus- 
tive of  such  cases. 

Consequently,  cases  in  which  the  right  of 
the  debtor  himself  is  barred  by  the  statute 
of  limitations,  such  as  Gramling  v.  Pool, 
111  Ga.  93,  36  S.  E.  430,  have  been  excluded. 

So,  cases  such  as  Mason  v.  Pierce,  142 
111.  331,  31  K.  E.  503,  have  been  excluded 
where,  in  a  contest  over  the  right  of  a 
junior  encumbrancer  by  virtue  of  a  judg- 
ment lien  to  raise  the  question  of  usury 
against  a  mortgagee  to  whom  the  mortgagor 
had  conveyed  the  property  in  satisfaction 
of  the  debt,  the  decision  was  based  upon 
the  theory  that  after  making  such  payment 
the  mortgagor  was  no  longer  in  a  position 
to  invoke  the  usury  laws. 

And  also  cases  such  as  Building  &  L. 
Asso.  V.  Price,  18  Tex.  Civ.  App.  370,  46  8. 
W.  92,  where  it  was  held  that  a  second 
mortgagee  who  had  received  his  mortgage 
from  a  subsequent  purchaser  of  the  mort- 
gaged property,  who  had  assumed  the  pay- 
ment of  the  first  mortgage,  could  not  plead 
usury  in  the  first  mortgage,  since  his  mort- 
gagor could  not  do  so. 

Cases  generally  where  usury  has  been 
paid,  and  the  creditor  is  defeated  in  his 
attempt  to  recover  it  on  the  theory  that  the 
debtor  could  not  recover  it,  have  been  ex- 
cluded. 

And  also  where  the  debtor  has  assigned 
his  right  to  recover  usury,  such  as  American 
Sewing  Mach.  Co.'s  Appeal,  83  Pa.  198. 

So,  cases  in  which  the  right  of  a  corpo- 
rate creditor  to  take  advantage  of  usury  in 
his  debtor's  contract  with  others  is  denied 
on  the  theory  that,  the  corporation  being 
prevented  by  some  statute  from  pleading 
usury,  its  creditor  cannot  do  so,  such  as 
Lembeck  v.  Jarvis  Terminal  &  Cold  Storage 
Co.  70  N.  J.  Eq.  767,  64  Atl.  126  and  The 
Vigilancia,  19  C.  C,  A.  528,  38  U.  S.  App. 
663,  73  Fed.  452,  are  in  general  excluded. 
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The  right  of  trustees  for  benefit  of  cred- 
itors, or  trustees  in  insolvency  or  bank- 
ruptcy, to  set  up  usury,  is  not  discussed. 

These  cases  are  illustrative,  but  not  ex- 
haustive, of  those  excluded.  AH  cases  have 
been  excluded  in  which  the  decision  is  on 
the  theory  that  the  debtor  himself  could 
not  take  advantage  of  the  usury. 

Where  creditors,  especially  lien  creditors, 
have,  in  the  enforcement  of  their  lien  or 
otherwise,  obtained  title  to  the  property, 
so  that  they  stand  in  the  relation  of  pur- 
chasers, their  rights  in  such  relation  are  not 
discussed,  but  in  some  such  cases  such 
parties  are  treated  as  creditors  or  subse- 
quent encumbrancers  and  their  rights  de- 
termined from  this  relation.  The  questions 
arising  under  such  a  theory  are  discussed. 

As  to  the  right  of  a  vendee  of  real  estate 
which  is  subject  to  a  lien,  to  raise  the  ques- 
tion of  usury,  see  the  note  to  Stuckey  v. 
Middle  States  Loan,  Bldg.  &  Constr.  Co.  8 
L.R.A.(N.S.)  814,  and  the  subsequent  note 
to  Burnett  v.  Young  Men's  Bldg.  &  L.  Asso. 
48  L.R.A.(N.S.)   840. 

See  subdivision  VI.  of  the  note  to  Hiller 
V.  Ellis,  41  L.RA.  707,  as  to  who  may  and 
who  may  not  urge  the  usurious  character  of 
the  debt  preferred  in  an  assignment  for 
creditors. 

The  method  followed  in  treating  this  sub- 
ject results  in  some  duplication  of  citations. 
In  the  first  five  sulidivisions  of  the  note,  the 
general  rules  governing  the  question  are 
discussed  abstractly,  without  particular  ref- 
erence to  tiie  character  of  the  creditor  in- 
volved. This  follows  the  method  of  treat- 
ment by  the  courts.  To  illustrate,  tlie  rule 
that  usury  is  a  defense  personal  to  the 
debtor  and  those  in  privity  with  him  has 
been  applied  in  case  of  general  creditors, 
judgment  creditors,  and  junior  mortgagees. 
The  character  of  the  creditor  is  only  an  in- 
cident. In  other  cases  the  character  of  the 
creditor  is  made  the  determining  factor,  and 
necessarily  these  must  be  treated  under  a 
subdivision  devoted  to  creditors  of  that 
kind.  In  order  that  the  user  of  the  note 
may  have  all  cases  involving  creditors  of 
the  particular  character  being  discussed, 
those  cases  decided  under  the  general  rules 
above  referred  to  are  again  cited. 
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Complainants  are  not  required  to  tender 
tlie  amount  due  before  filing  their  bill. 

Parchman  t.  McKinney,  12  Smedes  &  M. 
631;  Korcuum  ▼.  Lum,  33  Miss.  299;  Chaffe 
T.  Wilson,  59  Miss.  42;  Aust  t.  Rosenbaum, 
74  Miss.  893,  21  So.  556;  Pom.  Eq.  §  388. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

Appellees,  judgment  creditors  of  A.  H. 
Tate,  Sr.,  and  A.  H.  Tate,  Jr.,  filed  their 
bill  in  chancery  to  enjoin  the  foreclosure 
of  deeds  of  trust  given  by  Tates,  senior 
and  junior,  in  favor  of  appellant,  J.  P 
Spinks,   to   secure   to  him   certain   indebt- 


edness owing  for  merchandise  and  sup- 
plies furnished;  the  amount  of  such  in- 
debtedness being  evidenced  by  promissory 
notes  and  open  accounts.  Appellees  prayed 
in  their  bill  for  an  accounting  to  show  the 
correct  balance  due  appellant,  for  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  property,  and  for  the  sale  of  the  prop- 
erty so  that  the  true  amount  due  under  the 
deeds  of  trust  could  be  paid,  with  the  ap- 
plication of  the  balance  as  payment  on  the 
judgments.  It  is  charged  in  the  bill  that 
there  is  usurious  interest  on  the  notes.  It 
is  also  alleged  therein  that  appellant 
charged  exorbitant  prices  for  suppUes  fur- 


II.  In  general. 

a.  Doctrine  that  waury  i»  a  defense  per- 
sonal to  debtor. 

1.  In  general. 

While  usurious  contracts  have  been  de- 
clared void,  the  tendency,  even  under  stat- 
utes declaring  such  contracts  void,  has  been 
to  treat  them  as  voidable.  In  very  few  in- 
stances within  the  scope  of  the  present  note 
has  such  a  contract  been  regarded  as  void 
in  the  strict  sense  of  that  word.  See  Har- 
rold  V.  Morgan,  66  Ga.  398,  infra,  VI.  b,  1. 

The  majority  of  courts,  while  they  may 
speak  of  such  contracts  as  void,  treat  them 
as  voidable.  If  a  contract  is  void,  it  con- 
fers no  rights,  imposes  no  liabilities,  and 
cannot  be  ratified.  It  leaves  the  relations 
of  the  parties  as  if  no  attempt  had  been 
made  to  enter  into  a  contract.  The  ques- 
tion discussed  in  the  note  vanishes  in  case 
of  a  usurious  agreement  which  is  void  in 
the  strict  sense  of  that  word.  It  is  ap- 
parent that  usurious  contracts  are  generally 
regarded  as  voidable  merely,  to  be  avoided 
at  the  election  of  someone.  For  the  purpose 
of  this  note  it  is  assumed  that  the  debtor 
has  the  right  to  make  such  an  election ;  and' 
the  question  discussed  is  whether  the  right 
of  the  debtor  can  be  exercised  by  a  creditor 
other  than  the  one  with  whom  the  usurious 
contract  is  made. 

The  right  of  a  creditor  of  the  debtor  to 
take  advantage  of  usury  in  his  debtor's 
contract  with  other  creditors  has  been  de- 
nied on  the  broad  ground  that  the  defense 
is  personal  to  the  debtor,  that  it  cannot  be 
set  up  by  a  stranger  to  the  contract,  but 
only  by  the  parties  or  their  legal  represent- 
atives or  those  in  privity. 

This  was  held  in  case  of  creditors  whose 
debts  were  secured  by  a  common  mortgage. 
Adams  v.  Robertson,  37  111.  45. 

This  rule  has  been  applied  in  case  of 
judgment  creditors.  Harbinson  v.  Harrcll, 
19  Ala.  753;  Baskins  v.  Calhoun,  45  Ala. 
582;  Carmichael  v.  Bodfish,  32  Iowa.  418; 
Lee  v.  Feamster,  21  VV.  Va.  108,  45  Am. 
Rep.  459;  Barbour  v.  Tompkins,  31  W.  Va. 
410,  7  S.  E.  1. 

The  rule  has  also  been  applied  in  case  of 
junior  mortgagees.  Stickney  v.  Moore,  108 
L.R.A.1915C. 


Ala.  590,  19  So.  76  (even  though  the  debtor 
is  insolvent) ;  Loomis  v.  Eaton,  32  Conn. 
650  (second  mortgagee  who  has  purchased 
equity  of  redemption)  ;  Darst  v.  Bates,  95 
111.  493  (here  stated  that  neither  debtor  nor 
his  surety  set  up  the  defense  of  usurjr,  "and 
that  ends  it" ) ;  Union  Nat.  Bank  v.  Inter- 
national Bank,  123  111.  610,  14  X.  E.  85i>; 
Powell  V.  Hunt,  11  Iowa,  430;  Pritchett  v. 
Mitchell,  17  Kan.  355,  22  Am.  Rep.  287 
(debtor  was  insolvent,  but  no  point  made  of 
this) ;  Farmers'  &  M.  Bank  v.  Kimmel,  1 
Mich.  84;  Richardson  v.  Baker,  52  Vt.  «17 
(mechanics'  lien  which  had  ripened  into  a 
mortgage  under  a  statute) ;  Lee  v.  Feam- 
ster, 21  W,  Va.  108,  45  Am.  Rep.  549. 

In  Mechanics'  Bank  v.  Edwards,  1  Barb. 
271,  affirmed  on  rehearing  in  2  Barb.  545, 
a  mortgagee  whose  lien  was  subsequent  to 
that  of  a  judgment  was  held  not  to  be  a 
borrower  and  entitled  to  take  advantage  of 
usury  in  the  superior  lien  under  a  statute. 
But  see  the  subsequent  cases  in  this  state, 
infra,  V. 

The  rule  was  applied  to  the  case  of  a 
junior  mortgagee  who  accepted  a  bill  in 
favor  of  a  senior  mortgagee  for  the  amount 
of  his  debt,  whereupon  the  senior  mortgagee 
released  his  lien.    Cook  v.  Dyer,  3  Ala.  646. 

The  assignee  of  a  mechanics'  lien  which, 
by  due  proceeding  under  the  statute,  had 
ripened  into  a  mortgage,  cannot  avail  him- 
self of  usury  in  a  senior  mortgagee's  con- 
tract. Richardson  v.  Baker,  52  Vt.  617. 
The  usury  here  had  been  paid,  but  the 
balance  of  the  debt  had  not.  The  court, 
however,  trcats.it  as  an  action  to  recover 
back  usury,  and  holds  that  this  right  is 
personal  to  the  party  paying  the  usury. 
See  infra,  IV.,  as  to  effect  of  payment  gen- 
erally. 

Cases  that  are  based  upon  the  fact  that 
the  creditors  seeking  to  take  advantage  of 
the  usury  are  lien  creditors  are  treated  un- 
der the  proper  subdivision  infra.  See  VI.  b. 
and  VI.  c. 

S.   .BxeepHons. 

Certain  creditors  are  treated  as  being  in 
privity  with  the  debtor,  and  therefore  en- 
titled to  take  advantage  of  usury  in  the 
debtor's  contract  with  others. 

Within  the  rule  that  the  defense  of  ucuxy 
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nished  A.  H.  Tate,  Sr.,  and  A.  H.  Tate,  Jr., 
and  that  there  are  large  amounts  which  he 
has  failed  to  credit  on  the  notes. 

Appellees  aver  that  they  are  unable  to 
state  the  amount  of  the  credits  which 
should  have  been  given,  for  the  reason  that 
they  have  no  means  of  ascertaining  the  sum, 
and  that  such  information  can  only  be  ob- 
tained from  inspection  of  appellant's  books. 
They  allege  that  if  the  notes  were  purged 
of  all  usurious  interest,  and  the  proper  re- 
duction made  because  of  overcharges  for 
supplies,  and  true  application  made  of  all 
credits,  that  only  a  small  amount  would  be 
owing  appellant  on  the  indebtedness, — not 


near  so  much  as  he  was  claiming  to  be  due 
when  he  directed  the  foreclosure  of  the 
deeds  of  trust.  They  further  charged  that 
both  A.  H.  Tate,  Sr.,  and  A.  H.  Tate,  Jr., 
were  insolvent. 

To  this  bill  a  demurrer  was  filed  by  ap- 
pellant and  W.  A.  Ellis,  trustee  in  the  deeds 
of  trust.  From  the  decree  by  the  chancellor 
overruling  the  demurrer,  this  appeal  was 
granted  to  settle  the  l^al  principles  of  the 
case. 

The  following  were  assigned  as  grounds 
in  the  demurrer  and  are  urged  at  this  hear- 
ing, by  appellant:  (1)  The  plea  of  usury  is 
a   personal   [Hrivilege,    and    could    not    be 


may  be  set  up  by  anyone  who  clairos  under 
the  mortgagor  and  in  privity  with  him,  a 
judgment  creditor  whose  judgment  becomes 
a  lien  upon  the  whole  interest  of  his  debtor 
in  land  which  had  been  mortgaged  under 
a  usurious  contract  may,  when  he  is  made 
a  party  to  an  action  'by  the  mortgagee  to 
enforce  bia  mortgage  against  the  land,  avail 
himself  of  the  defense  of  usury  to  the  full 
extent  of  his  legal  lien  upon  the  premises 
by  virtue  of  his  judgment.  Post  v.  Dart, 
8  Paige,  639. 

That  a  judgment  creditor  who  has  levied 
upon  property  covered  by  a  mortgage  stands 
in  privity  with  the  debtor  is  held  also  in 
Dix  v.  Van  Wyck,  2  Hill,  622,  and  Carow 
V.  Kelly,  59  Barb.  239. 

The  rule  that  these  cases  was  applied  to  a 
fourth  mortgagee,  allowing  him  to  plead 
usury  in  the  contract  of  a  third  mortgagee, 
in  a  proceeding  for  the  distribution  of  sur- 
plus moneys  arising  from  a  sale  of  the 
mortgaged  premises  under  a  prior  mortgage. 
Mutual  L.  Ins.  Co.  v.  Bowen,  47  Barb.  618. 

See  further  exceptions,  infra,  lU. 

It,  Doctrine  that  usury  to  not  a  defense 
peraoncU  to  delftor. 

On  the  contrary,  it  has  been  held  that 
the  plea  of  usury  is  not  a  personal  one,  and 
may  be  made  by  a  creditor  of  the  debtor. 

This  has  been  held  in  case  of  judgment 
creditors  who  hare  had  execution  levied. 
Sloss  V.  Levi,  6  Ky.  L.  Rep.  431. 

It  is  stated  in  Banta  v.  Louisville  Sav. 
Loan  &.  Bldg.  Co.  22  Ky.  L.  Rep.  1046,  69 
S.  W.  601,  that  in  a  contest  between  parties 
asserting  liens  upon  the  same  property 
owned  by  a  common  debtor,  either  party 
may  make  any  defense  which  the  common 
debtor  could  make,  and  therefore  may  set 
up  usury  in  the  other  creditor's  contract. 

This  has  been  held  in  case  of  junior  mort- 
gagees. Shanks  v.  Stephens,  4  Ky.  L.  Rep. 
838;  Shanks  v.  Stephens,  6  Ky.  L.  Rep.  626. 

Nothing  is  said  as  to  insolvency  in  the 
abstract  of  the  case  of  Shanks  v.  Stephens, 
4  Ky.  L.  Rep.  838,  but  in  Shanks  v. 
Stephens,  6  Ky.  L.  Rep.  626,  a  condition  of 
the  right  of  the  junior  mortgagee  to  plead 
usury  is  that  the  property  be  not  sufficient 
to  pay  the  liens. 

Under  a  statute  making  merely  the  usuri- 
L^A.19J6C. 


ous  excess  void,  it  is  stated  that  the  hard- 
ship and  injustice  of  the  defense  of  usury 
are  in  a  great  measuie,  if  not  entirely,  re- 
moved, and  thus  a  strong  reason  for  the 
strictness  of  the  old  rule  that  no  one  but 
the  debtor  could  make  the  defense  has  been 
swept  away;  tha^  the  just  rights  of  the 
senior  debtor  are  protected,  as  he  can  still 
recover  his  debt,  and  as  great  a  rate  of 
interest  as  in  the  judgment  of  the  law  he 
ought  to  demand;  and  therefore  there  can  be 
little,  if  any,  wrong  to  him  in  allowing  a 
junior  encumbrancer  to  protect  the  fund  in 
which  he  is  interested  for  the  payment  of 
his  debts,  by  making  the  defense  of  usury. 
Cole  V.  Bansemer,  26  Ind.  94.  The  debtor 
in  this  case  was  insolvent. 

That  the  creditor  of  an  insolvent  debtor 
may  take  advantage  of  usury  in  his  debtor's 
contract  with  other  creditors  is  held  also  in 
Hart  V.  Hayden,  79  Ky.  346,  where  it  is 
stated  that  the  defense  of  usury  is  not  per- 
sonal to  the  debtor. 

Cases  based  upon  the  fact  that  the  cred- 
itor seeking  to  set  up  usury  is  a  lien  cred- 
itor are  discussed  under  the  proper  subdi- 
vision, infra.    See  VI.  b  and  VI.  c. 

e.  Pennsylvania  doctrine. 

Under  a  statute  making  a  usurious  con- 
tract void,  it  was  held  by  the  Pennsylvania 
courts  that  a  junior  mortgagee  might  take 
advantage  of  usury  in  a  contract  of  the 
debtor  with  a  prior  mortgagee.  The  ques- 
tion arose  after  a  sale  of  the  premises  un- 
der a  foreclosure  decree,  but  no  point  is 
made  of  the  fact  that  a  judgment  had  been 
rendered.    Greene  v.  Tyler,  39  Pa.  361. 

In  this  case  the  creditor  alleged  a  fraud- 
ulent setting  up  of  the  mortgage.  The  tmly 
fraud,  however,  appears  to  have  been  in  in- 
cluding usurious  interest  in  the  judgment 
for  the  debt. 

But  under  a  statute  which  does  not  make 
it  unlawful  for  a  debtor  to  pay,  and  a  cred- 
itor to  receive,  more  than  the  legal  interest, 
a  second  mortgagee  cannot  take  advantage 
of  usury  in  the  contract  of  a  prior  mort- 
gagee in  the  absence  of  fraud  or  collusion, 
the  mere  fact  of  the  prior  creditor  receiving 
usury  not  being  a  sufficient  showing  that 
fraud  was  intended.  Lennig's  Appeal,  93 
Pa.  301.     A  judgment  had  been  taken  in 
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availed  of  hy  the  judgment  creditora;  (2) 
appellees,  admitting  an  amount  to  be  due 
appellant,  failed  to  tender  such  amount  or 
to  offer  in  their  bill  to  pay  whatever 
amount  might  be  found  to  be  due  upon  an 
accounting. 

Appellant  contends  that  there  was  not 
sufficient  privity  to  enable  judgment  credit- 
ors to  e-xercise  the  privilege  of  pleading 
usury;  that  this  privilege,  which  is  per- 
sonal to  the  debtors,  could  not  be  extended 
in  this  case  to  such  creditors.  It  appears 
that  in  some  states  it  is  held  that  the  plead- 
ing of  usury  is  a  privilege  personal  to  the 
debtor,  and  that  the  judgment  creditor  cam- 
not  take  advantage  thereof  in  contracts  to 
which  he  was  not  a  party  without  the  con- 
sent of  the  debtor. 


"In  other  states  the  lien  of  a  judgment  or 
execution  creditor  upon  the  property  of  the 
debtor  is  held  to  establish  sufficient  privity 
to  enable  such  creditor  to  exercise  the 
debtor's  privilege  of  setting  up  usury  ia 
defense  of  the  claims  of  other  creditors. 
The  view  is  taken  that  such  creditors  are 
not  strangers  within  the  rule  prohibitinj^ 
strangers  to  the  usury  from  taking  advan- 
tage of  it."    39  Cyc.  1073. 

It  was  held  in  Bachdell's  Appeal,  56  Pa. 
386,  that  a  mortgage  may  be  impeached  be- 
fore an  auditor  for  usury  by  subsequoit 
judgment  creditors  to  divert  that  portion 
of  the  fund  arising  from  the  sale  of  the 
mortgaged  premises  which  exceeds  the  real 
debt  after  tiie  usury  is  deducted,  and  to  ap- 
propriate it  to  the  payment  of  their  own 


this  case  also,  and  here  this  fact  is  em- 
phasized and  r^arded  as  conclusive  in  the 
absence  of  fraud  or  collusion. 

But  a  junior  mortgagee  may  raise  the 
question  of  usury  in  a  prior  judgment  lien 
without  showing  fraud  therein,  where  the 
bond  and  warrant  of  attorney  on  which  the 
judgment  was  rendered  were  conditioned  for 
the  payment  of  all  moneys  which  had  been 
borrowed  from  the  judgment  creditor,  or 
which  may  from  time  to  time  be  borrowed 
from  the  same,  since,  the  judgment  being 
indefinite  as  to  the  extent  of  the  sum  cov- 
ered by  the  lien,  the  judgment  creditor  must 
prove  the  amount  of  his  claim,  and  upon 
such  proof  being  offered  it  is  the  privilege 
of  the  junior  mortgagee  to  offer  evidence 
to  controvert  the  truthfulness  of  his  claim. 
Price's  Appeal,  84  Pa.  141. 

Relying  upon  the  case  of  Greene  v.  Tyler, 
30  Pa.  361,  supra,  the  auditor  in  Bach- 
dell's Appeal,  56  Pa.  386,  held  that  judg- 
ment creditors  can  question  the  validity  of 
a  prior  judgment  on  the  ground  of  usury, 
and  this  holding  was  approved  by  the  su- 
preme court. 

So,  a  subsequent  judgment  creditor  has  a 
right  to  show  that  the  debt  secured  by  a 
prior  mortgage  was  usurious  in  its  incep- 
tion, and  have  it  reduced  by  payments 
which  ought  to  have  been  deducted  from 
the  principal,  upon  the  distribution  of  a 
fund  arising  from  the  sale  of  the  mortgaged 
premises.  Building  Asso.  v.  O'Connor,  3 
Phila.    453. 

The  first  of  the  Pennsylvania  cases  was 
decided  under  a  statute  making  the  usu- 
rious contract  void.  Ko  statute  is  referred 
to  in  the  O'Connor  Case,  and  apparently  it 
was  decided  after  the  statute  had  been 
changed.  Under  a  subsequent  statute  which 
merely  rendered  the  usurious  contract  un- 
enforceable, it  was  held  that  judgment  cred- 
itors could  not  take  advantage  of  usury  in 
the  contract  with  a  prior  judgment  lien 
holder  in  the  absence  of  fraud  and  collu- 
sion; and  that  the  mere  payment  or  agree- 
ment to  pay  usurious  interest  did  not  sliow 
such  fraud  and  collusion.  Second  Nat. 
Bank's  Appeal,  85  Pa.  628;  Wheelock  T. 
Wood,  93  Pa.  298. 
L.R.A.1915C. 


A  judgment  creditor  has  no  right  to  raise 
any  question  as  to  usurious  interest  which 
has  been  paid  to  a  prior  judgment  creditor, 
although  the  payments  at  the  higher  rate 
have  been  indicated  on  the  judgment  record, 
in  the  absence  of  fraud  or  collusion.  Nich- 
olson's Appeal,  8  Sadler  (Pa.)  396,  20  W. 
N.  C.  339,  11  Atl.  662. 

This  rule  was  followed,  and  an  unsecured 
creditor  was  held  to  have  no  standing  to 
object  to  a  settlement  of  his  debtor  with 
another  creditor  in  which  notes  including 
usurious  interest  were  given,  unless  the 
agreement  to  pay  a  higher  rate  was  part 
of  a  scheme  to  cheat  and  defraud  creditors. 
Selser's  Estate,  141  Pa.  629,  21  Atl.  777. 

The  cases  in  which  the  Pennsylvania  doc- 
trine was  established  were  cases  in  which 
the  creditor  was  seeking  to  take  advantage 
of  usury  as  against  another  creditor  whose 
debt  had  been  reduced  to  judgment.  There 
was  thus  introduced  into  the  consideration 
of  the  question  the  conclusiveness  of  judg- 
ments. Under  such  circumstances  it  is  cor- 
rectly held  that  the  judgment  ia  conclusive 
in  the  absence  of  fraud  or  collusion.  The 
doctrine  as  thus  established  in  this  state 
ha«  not  been  extended  to  cases  in  which  the 
creditor  was  seeking  to  take  advantage  of 
usury  as  against  one  other  than  a  judg- 
ment creditor,  except  in  Selser's  Estate,  su- 
pra, and  here  the  fact  of  a  settlement  be- 
tween the  debtor  and  usurious  creditor  was 
held  to  prevent  another  creditor  taking  ad- 
vantage of  the  usury, 

JJJ.  Effect  of  debtor's  inaolvency. 

The  rule  that  the  defense  is  personal  has 
been  adhered  to  even  though  the  debtor  was 
insolvent.  Stickney  v.  Moore,  108  Ala.  590, 
19  S.  £.  70;  Carmichael  v.  Bodfish,  32  Iowa, 
418. 

Even  though  the  debtor  is  insolvent,  a 
junior  judgment  creditor  cannot  plead  us- 
ury in  tlie  contract  of  a  senior  encumbran- 
cer, since  the  statute  protects  those  who  are 
or  may  be  liable  on  the  usurious  contracta, 
and  they  alone  can  interpose  the  illegality 
as  a  defense.  Carmichael  t.  Bodfish,  su- 
pra. 
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debts.  This  question  was  raised  in  the  case 
of  Boyd  V.  Warmack,  62  Miss.  536,  and  we 
quote  in  full  the  headnote  to  that  case,  as 
follows:  "The  beneficiary  in  a  deed  of  trust 
on  land,  even  after  a  sale  thereunder,  he  be- 
ing the  purchaser,  has  the  right  to  show 
usury  in  the  debt  secured  by  a  prior  deed 
of  trust  upon  the  game  land,  and  to  have 
the  security  therefor  limited  to  the  satisfac- 
tion of  the  legal  amount  thereof;  and  this 
right  exists,  notwithstanding  a  sale  under 
the  senior  trust  deed  and  a  purchase  by  the 
ce«(ut  que  trust  therein,  if  the  usury  in  the 
debt  was  not  then  Icnown  to  the  beneficiary 
in  the  junior  trust  deed." 

It  is  our  opinion  that  appellees,  judg- 
ment creditors,  had  the  right  to  show  usury 
in  the  indebtedness  secured  by  the  deed  of 


trust,  and  to  have  such  indebtedness  re- 
duced by  the  deduction  therefrom  of  the 
interest  illegally  charged. 

We  do  not  see  that  it  was  necessary  for 
appellees  to  make  a  tender  in  this  case,  as 
contended  for  by  appellant.  There  was  no 
effort  to  cancel  a  mortgage.  Appellees 
clearly  show  that  they  were  unable  to  state 
what  was  the  true  balance  owing  by  the 
debtors.  This  could  only  be  ascertained 
from  the  books  of  appellant  and  perhaps 
after  a  full  hearing  of  the  case.  Their  in- 
ability to  state  definitely  the  amount  due 
was  not  from  their  fault,  but,  according  to 
their  averment,  was  by  reason  of  the  fault 
of  appellant.  The  bill  does  not  seek  to  re- 
move appellant  from  his  place  as  a  first 
lienor.     The  prayer  specifically  asks   that 


Especially  is  this  true  if  the  creditor  fails 
to  show  that  his  debtor  was  insolvent  at 
the  time  the  debt  on  which  the  judgment 
fvas  rendered  was  created,  since  he  then 
shows  no  equitable  reason  why  he  should  be 
allowed  to  interpose  the  defense  of  usury 
against  another  creditor  of  his  debtor.  Ibid. 

See  Pritchett  v.  Mitchell,  infra,  VI.  c,  2. 

But  other  cases,  while  admitting  the  gen- 
eral proposition  that  the  right  to  take  ad- 
vantage of  usury  is  the  personal  privilege 
of  the  debtor,  hold  that  where  the  debtor 
is  insolvent  the  creditor  may  take  advantage 
of  the  usury.  Thus,  it  was  held  in  Pope  v. 
Solomons,  36  Ga.  S41,  that  where  an  in- 
solvent debtor,  after  conveying  his  property 
to  a  purchaser  and  directing  him  to  pay 
his  debts,  had  absconded,  a  creditor  could 
plead  usury  in  his  contract  with  another 
creditor.  It  is  stated  that  the  creditor  seek- 
ing to  avoid  the  usurious  contract  is  not  a 
mere  stranger  having  no  interest  in  the 
result  of  the  usurious  transaction.  The 
criticism  of  this  case  in  Gatewood  t.  City 
Bank,  49  Ga.  45,  is  not  sustained  by  sub- 
sequent decision  in  this  state. 

The  view  taken  in  Pope  v.  Solomons,  that 
the  creditor  of  an  insolvent  debtor  is  in 
such  privity  with  his  debtor  as  to  enable 
him  to  raise  the  question  of  usury  in  the 
debtor's  contract  with  another  creditor,  is 
approved  and  affirmed  in  Stone  v.  Georgia 
Loan  &  T.  Co.  107  Ga.  524,  33  S.  E.  861. 

While  recognizing  the  abstract  rule  that 
a  plea  of  usury  is  a  personal  plea,  it  is  held 
in  Brooks  v.  Todd,  79  Ga.  692,  4  S.  E.  156, 
that  where  the  debtor  is  insolvent  and  there 
is  a  fimd  in  court  to  be  distributed,  equity 
will  allow  one  creditor  to  suggest  usury  as 
to  another  creditor,  and  will  compel  the 
usurious  creditor  to  write  off  his  usury  and 
receive  only  his  principal  and  legal  interest. 

On  the  theory  that  a  mortgage  creditor 
has  no  right  to  collect  usurious  interest 
from  an  insolvent  debtor,  to  the  prejudice 
of  other  creditors  who  are  objecting  there- 
to, the  court  in  Burgwyn  Bros.  Tobacco  Co. 
V.  Bentley,  90  Ga.  508,  16  S.  E.  216,  ordered 
the  sheriff,  in  case  the  mortgaged  property 
brought  more  than  enough  to  satisfy  the 
amount  of  the  mortgage  creditor's  debt  with 
L.R.A.1915C. 


lawful  interest,  to  turn  over  to  a  receiver 
for  the  general  creditors  a  specified  sum 
amply  sufficient  to  cover  the  amount  of 
usury,  the  disposition  of  which  was  to  be 
determined  by  the  final  decree.  A  similar 
ruling  was  made  in  Weihl  v.  Atlanta 
Furniture  Mfg.  Co.  89  Ga.  297,  15  S.  E. 
282. 

By  subsequent  statute  in  Georgia,  it  is 
provided  that  '"the  plea  of  usury  is  person- 
al; but  a  creditor  has  no  right  to  collect 
usurious  interest  from  an  insolvent  debtor 
to  the  prejudice  of  other  creditors."  Stone 
V.  Georgia  Loan  &  T.  Co.  107  Ga.  624,  33 
S.  E.  861. 

Under  this  statute,  in  Re  Miller,  118  Fed. 
360,  a  creditor  of  a  bankrupt  was  held  en- 
titled to  enjoin  a  sale  of  the  bankrupt's 
real  estate  by  a  mortgagee  thereof,  without 
paying  the  principal  and  interest  due  on  the 
debt. 

In  Parker  v.  Bamesville  Sav.  Bank,  107 
Ga.  650,  34  S.  E.  365,  it  was  held  that  a 
wife  whose  husband  had  invested  her  prop- 
erty in  land,  and  had  given  a  mortgage  on 
the  land  which  had  been  foreclosed,  could 
treat  herself  as  a  creditor  of  her  husband, 
and  as  such  call  upon  the  mortgagee  for  an 
accounting  as  to  usury,  if  her  husband  was 
insolvent  and  she  could  not  otherwise  real- 
ize on  her  claim. 

But  if  the  usury  has  been  paid,  it  can- 
not be  recovered,  even  though  debtor  is 
insolvent.  Singleton  v.  Patillo,  78  Ga.  269, 
3  S.  E.  253.    But  see  discussion  under  IV. 

Other  cases  arrive  at  the  same  conclusion 
as  the  foregoing  in  the  case  of  insolvent 
debtors,  but  do  so  by  disapproving  of  the 
entire  rule  that  the  right  to  take  advan- 
tage of  usury  is  personal,  and  not  merely 
by  grafting  an  exception  upon  it  in  case 
of  insolvency.  Cole  v.  Bansemer,  26  Ind. 
94. 

The  court  in  Lee  v.  Fellowes,  10  B.  Mon. 
117,  recognizes  the  rule  that  where  the 
borrower  has  paid  usurious  interest,  his 
creditor  cannot,  without  his  consent,  sue  for 
and  recover  of  the  usurer  the  amount  of 
the  usury  so  paid,  but  holds  that  where 
the  usury  has  not  been  paid,  and  the  matter 
in   contest  between  the  creditors   is  what 
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appellant  be  decreed  a  first  lien  on  the 
property,  and  that  the  amount  shown  to  be 
due  him  be  paid  first  out  of  the  funds  aris- 
ing from  the  sale.  An  accounting  in  the 
case  will  be  necessary  to  ascertain  the  cor- 
rect amount  owing  by  the  debtors  to  ap- 
pellant.    Under  the  facts  as  shown  in  this 


case,  it  was  unnecessary  for  appellees  to 
make  a  tender  of  any  amount  in  their  bill. 
We  consider  the  bill  sufficient  in  this  re- 
spect. Aust  V.  Rosenbaum,  74  Miss.  893, 
21  So.  555;  Peeples  t.  Yates,  88  Miss.  289, 
40  So.  996. 
Affirmed. 


sum  each  may  lawfully  and  equitably  as- 
sert against  a  debtor  whose  means  are  in- 
sufficient to  pay  all  his  debts,  usury  may 
be  asserted.  That  usury  may  be  pleaded 
by  a  creditor  where  the  debtor  is  insolvent 
is  held  also  in  Hart  v.  Hayden,  79  Ky.  346. 

It  is  stated  in  Lee  v.  Fellowes,  supra, 
that  the  sum  legally  due  to  a  creditor  is  all 
that  in  good  conscience  he  ought  to  be  per- 
mitted to  aasert  to  the  prejudice  of  the 
claims  of  other  bona  fide  creditors;  that, 
as  the  taking  of  usury  is  expressly  dis- 
countenanced by  law,  the  usurer  and  his 
debtor  should  not  be  permitted  to  increase 
the  demands  of  the  one  agains;;  the  other 
by  the  addition  of  illegal  interest,  to  the 
prejudice  of  other  creditors. 

Sec  Shanks  v.  Stephens,  4  Ky.  L.  Rep. 
838;  Shanks  v.  Stephens,  6  Ky.  L.  Rep.  526, 
supra,  n.  b. 

In  Hill  V.  Cornwall,  96  Ky.  512,  26  S.  W. 
540,  it  is  stated  that  in  a  contest  between 
creditors  where  the  assets  are  insufficient 
to  pay  the  debts,  the  chancellor  should  take 
notice,  although  no  plea  is  entered,  of  usury 
sought  to  be  recovered,  and  reject  »  claim 
to  that  extent. 

IV.  Recovery  of  usury  paid. 

In  the  absence  of  statute  providing  other- 
wise, the  general  rule  is  that  usury  paid 
by  a  debtor  cannot  be  recovered  by  a  cred- 
itor. 

Thus,  it  has  been  held  that  this  right  of 
election  of  the  debtor  to  recover  usury 
paid  by  him  cannot  be  exercised  by  a  judg- 
ment creditor  who  has  issued  an  execution 
upon  his  judgment  which  has  been  returned 
unsatisfied.  Estill  v.  Rodes,  1  B.  Mon.  314. 
It  was  urged  in  this  case  that  the  right  of 
the  judgment  creditor  to  recover  the  usuri- 
ous payment  was  authorized  under  a  statute 
providing  that  the  court  of  chancery  may 
subject  to  the  satisfaction  of  a  judgment 
any  "chose  in  action"  belonging  to  the 
debtor.  It  was  held,  however,  that  the 
debtor's  right  to  recover  the  usurious  pay- 
ment was  not  such  a  "chose  in  action''  as 
was  meant  by  this  statute. 

In  this  case  the  debtor  expressly  dis- 
avowed any  willingness  to  recover  the  usury 
or  have  the  judgment  creditors  do  so.  The 
doctrine  of  this  case  was  approved  in 
Graham  v.  Moore,  7  B.  Mon.  63,  where  it  is 
stated  that  creditors  could  not  reach  the 
usury  in  the  hands  of  the  creditor  who  had 
been  paid  without  a  transfer  or  without  the 
assent  of  the  debtor. 

That  usury  paid  cannot  be  recovered  is 
recognized  in  Lee  v.  Fellowes,  10  B.  Mon. 
117. 

But  in  the  syllabus  of  Sloss  v.  Levi,  6  Ky. 
L.R.A.1915C. 


L.  Rep.  431,  all  that  appears  of  this  case, 
it  is  stated  that  an  execution  plaintiff  who 
has  had  his  execution  levied  upon  property 
of  the  debtor  may  apply  to  the  chancellor  to 
have  payments  of  usury  made  by  the  mort- 
gagor to  the  mortgagee  applied  to  the  prin- 
cipal of  the  mortgaged  debt.  See  Banta  v. 
Louisville  Sav.  L.  &  Bldg.  Co.  22  Ky.  L. 
Rep.  1045,  69  S.  W.  501,  infra. 

Where  property  of  the  debtor  has  been 
transferred  to  a  creditor  in  satisfaction  of 
his  debts,  the  property  cannot  be  seized  by 
execution  at  the  suit  of  another  creditor,  on 
the  mere  ground  that  the  debt  of  the  first 
creditor  was  infected  with  usury.  Mills  ▼. 
Carnly,  1  Bosw.  159,  affirmed  in  25  How. 
Pr.  592. 

Where  the  debtor  has  waived  the  usury 
by  discharging  the  obligation  by  the  con- 
veyance of  the  property  without  objection 
to  the  usury,  another  creditor  cannot  avoid 
the  conveyance  on  the  ground  of  usury. 
Kelley  v.  Sprague,  68  Hun,  611,  36  N.  Y. 
S.  R.  445,  13  N.  Y.  Supp.  64,  affirmed  in 
128  N.  Y.  582,  28  N.  E.  250. 

In  Singleton  v.  Patillo,  78  6a.  269,  3  S. 
E.  253,  the  debtor  had  entered  into  an 
agreement  of  sale  of  his  personal  property 
to  his  creditors  under  a  usurious  contract. 
Under  the  agreement  he  still  remained  in 
possession  of  the  property,  but  as  the  agent 
of  his  creditors.  Upon  a  liiU  by  other  cred- 
itors for  an  injunction  and  receiver,  asking 
that  this  contract  be  declared  void,  that  an 
account  be  taken,  and  that  the  claim  of  the 
creditors  who  had  thus  secured  the  prop- 
erty be  purged  of  usury,  the  legal  amount 
due  them  paid,  and  the  balance  applied 
to  the  claims  of  the  complainants,  it  is  stat- 
ed by  the  court  that  this  differs  from  a  case 
in  which  the  usury  has  not  been  paid,  and 
that  where  it  has  been  paid,  as  in  this  case, 
another  creditor  cannot  recover  it.  It  is  on 
the  theory  that  this  agreement  constituted 
payment  of  the  usury  that  this  case  is 
distinguished  from  Pope  v.  Solomons,  36  Ga. 
541.  In  Pope  r.  Solomons  the  debtor  had 
paid  usurious  interest,  which  was  credited 
on  a  balance  remaining  due  on  the  debt  at 
the  instance  of  another  creditor.  But  tbe 
full  amount  of  the  debt  had  not  been  paid. 
In  an  obiter  statement  in  Stone  v.  Georgia 
Loan  &  T.  Co.  107  Ga.  524,  33  S.  E.  8G1, 
the  usury  involved  in  Pope  v.  Solomons  is 
treated  as  having  been  paid,  and  the  deci- 
sion in  Singleton  v.  Patillo  as  not  reconcil- 
able with  the  decision  in  the  Pope  Case,  so 
that,  according  to  the  latest  view  of  Pope 
V.  Solomons,  that  case  stands  for  the  prin- 
ciple that  usury  may  be  credited  on  a 
balance  due  the  usurious  creditor  although 
paid,  while  Singleton  T,  Patillo  decided 
otherwise. 
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See  Richardson  t.  Baker,  52  Vt.  617, 
Bupra. 

A  Tennesaee  statute  expressly  gave  judg- 
ment creditors  the  right  to  recover  from 
a  person  who  may  have  received  usurious 
interest  from  the  principal  or  debtor,  the 
amount  so  received  over  and  above  lawful 
interest.  Under  this  statute  a  judgment 
creditor  who  had  issued  an  execution  on 
his  judgment  which  had  been  returned  nul- 
la bona  was  held  entitled  to  recover  usuri- 
ous interest  from  a  creditor  who  had  re- 
ceived the  same,  in  Esselman  v.  Wells,  8 
Humph.  482. 

A  judgment  creditor  may  recover  under 
this  statute  usury  paid  to  a  national  bank, 
notwithstanding  the  act  of  Congress  '  pre- 
scribing penalties  for  receipt  by  a  national 
bank  of  usurious  interest,  where  it  does 
not  appear  that  the  penalty  prescribed  by 
Congress  has  been  imposed,  or  that  the 
bank  is  now  liable  for  the  penalty  on  ac- 
count of  limitation.  St^idman  v.  Redfield, 
8  Baxt.  337.     ■ 

But  creditors  who  have  not  reduced  their 
claims  to  judgment  are  not  entitled  to  re- 
cover under  iSiis  statute.  Battle  v.  Shute, 
3  Head,  546;  McKinney  v.  Memphis  Over- 
ton Hotel  Co.  12  Heisk.  104. 

See  Selser's  Estate,  141  Pa.  529,  21  Atl. 
777;  Second  Nat  Bank's  Appeal,  86  Pa. 
528,  and  Nicholson's  Appeal,  8  Sadler 
(Pa.)  396,  20  W.  N.  C.  339,  11  Atl.  662, 
infra. 

See  Maloney  v.  Eaheart,  81  Tex.  281,  16 
8.    W.    1030,    infra,    "Junior    mortgagees." 

The  paying  of  usurious  interest  by  a 
debtor  is  n<yt  such  a  fraudulent  disposi- 
tion of  one's  property  as  to  authorize  an 
attachment.  David  Adler  jt  Sons  Clothing 
Co.  T.  Corl,  166  Mo.  149,  55  S.  W.  1017. 

F.  JBxtent  of  rOAef. 

In  a  majority  of  the  cases,  the  extent  of 
tile  relief  is  not  involved.  It  is  stated 
that  the  creditor  may  or  may  not  take  ad- 
vantage of,  or  may  or  may  not  plead,  usu- 
ry, as  tiie  case  may  be,  in  a  contract  of  his 
debtor  with  another.  It  seems  evident, 
however,  that  it  was  intended  in  the  cases 
which  allow  this  right  to  a  creditor,  to 
hold  the  creditor  entitled  to  the  same 
measure  of  relief  as  that  to  which  his 
debtor  would  be  entitled,  were  he  pleading 
the  usury.  In  certain  cases,  especially 
those  in  which  the  creditor  is  attempting 
to  avoid  the  lien  of  another  creditor  which 
is  prior  to  his  own,  his  right  to  set  aside 
the  entire  lien  so  as  to  give  preference  to 
his  own  is  challenged,  although  it  may  be 
admitted  that  the  debtor  would  have  this 
right. 

One  who  has  taken  a  mortgage  on  proper- 
ty of  his  debtor,  which  is  stated  to  be  sub- 
ject to  a  previous  conveyance  to  secure  a 
usurious  debt,  cannot  avoid  the  previous 
deed  entirely.  Brooks  v.  Todd,  79  Ga.  692, 
4  S.  E.  156.  But  he  may  have  usurious 
interest  canceled.     See  III.  supra. 

Where  usurious  contracts  are  null  and 
void,  and  no  recovery  can  be  had  thereon, 
L.R-A.1915C.  41 


it  is  held  in  some  cases  that  if  the  debtor 
seeks  relief  from  the  contract  on  the 
ground  of  usury,  he  is  required  to  pay 
the  principal  and  legal  interest  of  the  sum 
due,  on  the  principle  that  he  who  seeks 
equity  must  do  equity.  Within  this  rule 
junior  mortgagees  who  were  brought  with 
the  other  mortgagees  into  an  insolvency 
proceeding,  and  who  sought  to  take  advan- 
tage of  usury  in  tiie  senior  mortgagee's 
contract,  were  held  bound  to  return  to  the 
senior  mortgagee  the  amount  of  the  sum 
loaned  to  the  debtor  with  legal  interest 
thereon.    Carter  v.  Dennison,  7  Gill,  167. 

The  attempt  in  the  foregoing  case  was 
to  avoid  the  entire  contract  of  the  usuri- 
ous creditor.  In  the  subsequent  Maryland 
case  of  Gaither  v.  Clarke,  67  Md.  18,  8 
Atl.  740,  the  subsequent  encumbrancer  was 
asking  for  affirmative  relief,  and  it  w;as 
there  held  that  it  was  not  necessary  for 
the  creditor  seeking  to  take  advantage  of 
usury  in  another  creditor's  contract,  to 
offer  to  redeem  from  the  other  creditor's 
lien  by  making  tender  of  the  amount  sup- 
posed to  be  due,  where  it  was  wholly  un- 
known. In  the  latter  case,  an  accounting 
was  all  that  was  asked  for  by  the  subse- 
quent encumbrancer. 

In  Missouri  a  statute  provided  that,  in 
actions  for  enforcement  of  liens  upon  per- 
sonal property,  proof  that  the  party  hold- 
ing the  lien  received  or  exacted  usurious 
interest  shall  render  the  mortgage  or 
pledge  invalid  or  illegal. 

Under  this  statute  a  pledge  of  personal 
property  to  secure  a  usurious  debt  will  be 
declared  void  at  the  instance  of  subsequent 
mortgagees  of  the  personal  property,  even 
though  the  mortgages  contained  a  clause 
that  they  were  subject  to  all  liens  and 
claims  against  the  personal  property. 
Western  Storage  &  Warehouse  Co.  v.  GIsls- 
ner,  169  Mo.  38,  68  S.  W.  917.  So,  under 
this  statute  a  pledge  of  personal  property 
will  be  avoided  at  the  instance  of  attach- 
ing creditors.  Marx  v.  Hart,  166  Mo.  603, 
89  Am.  St.  Rep.  716,  66  S.  W.  260;  Coleman 
v.  Cole,  168  Mo.  253,  59  S.  W.  106,  affirm- 
ing 69  Mo,  App.  530;  American  Rubber  Co. 
v.  Wilson,  56  Mo.  App.  656. 

A  creditor  who  has  attached  property 
of  his  debtor  which  has  been  mortgaged  by 
such  debtor  to  secure  a  usurious  contrail 
may  invoke  the  defense  of  usury  a^inst 
the  enforcement  of  such  mortgage,  voor- 
his  V.  Staed,  63  Mo.  App.  370. 

The  attaching  creditors  of  the  debtor 
are  held  to  stand  in  such  privity  of  con- 
tract with  the  debtor  as  to  entitle  them, 
under  the  rule  that  only  the  debtor  or 
those  in  privity  with  him  can  take  advan- 
tage of  usury,  to  set  up  the  usury  in  the 
debtor's  contract.  Coleman  v.  Cole,  158 
Mo.  253,  59  S.  W.  106,  affirming  69  Mo. 
App.  530;  American  Rubber  Co.  v.  Wilwm, 
55  Mo.  App.  656. 

It  seems,  however,  that  a  general  credit- 
or cannot  take  advantage  of  the  statute. 

In  Griebel  v.  Imboden,  158  Mo.  632,  69 
S.  W.  967,  Robinson,  J.,  in  delivering  the 
opinion,  stated  that  the  privilege  conferred 
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by  this  statute  was  one  conferred  upon 
the  debtor  alone,  or  upon  him  or  his  pri- 
vies in  estate  or  blood,  but  is  unavailing 
to  a  general  creditor  or  stranger,  and  the 
right  to  plead  usury  was  denied  to  a  cred- 
itor who  had  garnisheed  another  creditor 
of  his  debtor,  and  subsequently  obtained 
a  judgment  in  the  attachment  suit,  to  in- 
validate a  pledge  of  collateral  to  the  gar- 
nisheed creditor  to  secure  a  usurious  debt. 
It  is  not  clear,  however,  whether  this  state- 
ment is  ccHicurred  in  by  all  the  members  of 
the  court;  it  is  stated  that  two  of  the 
members  concur  in  the  result  of  the  deci- 
sion, and  in  paragraphs  other  ttian  the 
one  above  referred  to,  while  the  opinion  is 
silent  as  to  the  other  members. 

The  statute  does  not  apply  in  case  of  a 
sale.  A  creditor  cannot  set  up  usury  in 
his  debtor's  contract  by  which  proper^  of 
the  debtor  is  sold  to  another  and  the  debt- 
or retained  as  selling  agent  of  the  pur- 
chaser. Hill  V.  Taylor,  lib  Mo.  331,  28  S. 
W.  590, 

Under  a  statute  declaring  void  all  con- 
tracts and  securities  affected  with  usury 
without  any  reference  to  the  source  from 
which  the  objection  came,  a  judgment  cred- 
itor who  had  levied  execution  upon  person- 
al property  which  was  covered  by  a  chat- 
tel mortgage  given  to  secure  a  usurious 
debt  was  held  entitled  to  defeat  an  action 
of  replevin  brought  by  the  mortgagee,  in 
Dix  V.  Van  Wyck,  2  Hill,  622. 

A  judgment  creditor  who  was  made  a 
defendant  in  an  action  for  the  foreclosure 
of  a  mortgage  given  for  a  usurious  con- 
sideration was  held  entitled  in  Van  Tassell 
V.  Wood  12  Hun,  388,  to  have  the  usuri- 
ous mortgage  avoided  so  far  as  affected 
the  lien  of  his  judgment,  but  not  to  have 
it  avoided  in  toto.  The  judgment  creditor 
was  held  entitled  to  a  priority  of  lien  over 
the  mortgage  simply.  Dix  v.  Van  Wyck 
is  cited  as  authority  for  this  decision,  but 
it  does  not  appear  whether  it  was  decided 
under  the  same  statute  as  the  earlier  case. 
Van  Tassell  v.  Wood  was  reversed  in  76 
N.  Y.  614,  on  the  technical  ground  that, 
the  usury  not  having  been  conclusively 
proven  in  the  trial  court,  a  finding  in  favor 
of  the  mortgagee  was  not  an  error  of  law 
warranting  a  reversal  by  the  general  term 
in  12  Hun,  388. 

In  Post  V.  Dart,  8  Paige,  639,  a  judgment 
creditor  whose  judgment  was  a  legal  lien 
upon  the  mortgaged  premises  of  his  debtu  -, 
and  who  was  made  a  defendant  to  a  bill  for 
the  foreclosure  of  the  mortgage,  was  held 
entitled  to  have  the  bill  dismissed  as  to 
himself,  so  that  a  purchaser  under  the  de- 
cree would  take  title  subject  to  the  pay- 
ment of  the  judgment  if  it  should  not  be 
collected  out  of  the  other  property  of  the 
judgment  debtor. 

In  Tliompson  v.  Van  Vechten,  27  N.  Y. 
668,  it  is  stated  that  a  chattel  mortgage 
which  is  founded  on  a  usurious  considera- 
tion is  utterly  void  against  other  liens  on 
the  property. 

It  is  stated  in  The  Vigilaneia,  19  C.  C. 
A.  528,  38  U.  S.  App.  563,  73  Fed.  452, 
L.R.A.1915C. 


that  a  judgment  creditor  who  has  issued 
execution,  and  by  virtue  thereof  has  ac- 
quired a  lien  upon  property,  is  in  a  posi- 
tion to  challenge  the  validity  of  mortgages 
given  upon  the  property;  and  even  though 
they  are  sufficient  as  between  the  mortga- 
gor and  the  mortgagee  to  transfer  title  to 
the  property,  if  they  are  void  by  force  of 
a  statute  against  usury  his  lien  must  pre- 
vail. It  was  held,  however,  that  the  debt- 
or, being  a  corporation,  could  not  avail  it- 
self of  the  statutes  against  usury,  and 
therefore  the  judgment  creditor  could  not 
do  so. 

Subsequent  mortgagees  of  certain  real 
estate  on  which  judgments  confessed  by 
the  mortgagor  upon  a  usurious  considera- 
tion are  a  lien  are  not  borrowers  within 
the  meaning  of  a  usury  statute,  and  there- 
fore cannot  maintain  a  bill  for  the  purpose 
of  setting  aside  the  judgments  and  restrain- 
ing the  sale  of  the  land  in  question  on  the 
ground  of  usury,  without  paying  or  offer- 
ing to  pay  the  amount  actually  due  on  the 
judgment.    Rexford  v.  Widger,  2  N.  Y.  131. 

But  the  right  to  avoid  a  mortgage  for 
usury  given  by  Wisconsin  Statutes  1859, 
I  chap.  160,  cannot  be  taken  advantage  of 
by  a  junior  judgment  creditor  in  a  suit  by 
the  mortgagee  to  foreclose  the  mortgage, 
which  the  mortgagor  does  not  defend. 
Bensley  v.  Homier,  42  .Wis.  631.  The  court 
expressly  states  that  it  decides  only  the 
question  of  avoidance  of  the  security,  and 
does  not  pass  upon  the  right  of  the  cred- 
itor of  the  borrower  to  reduce  the  securi- 
ty to  the  amount  for  which  it  ought  to 
stand  in  equity,  or  to  cancel  the  security 
on  payment  of  such  amounts. 

And  the  same  was  held  with  reference 
to  a  second  mortgagee  in  Ready  v.  Huebner, 
46  Wis.  692,  32  Am.  Rep.  749,  1  N.  W'.  344. 

See  Re  Miller,  118  Fed.  360,  supra.  III. 

VI.  Parttcular  dassea  of  eredlUtra. 
a.  Oeneral  oredltora. 

The  general  creditors  of  a  debtor  cannot 
take  advantage  of  usury  in  his  contracts 
with  other  creditors. 

The  Pennsylvania  rule  denying  this  right 
to  a  creditor,  applied  generally  to  all  class- 
es of  creditors  in  the  absence  of  fraud  and 
collusion,  was  followed  in  Selser's  Estate, 
141  Pa.  529,  21  Atl.  777,  as  to  general 
creditors. 

See  Griebel  v.  Imboden,  158  Mo.  632,  59 
S.  W.  957,  supra. 

As  to  the  effect  of  payment,  see  IV.  su- 
pra, especially  the  following  cases  di^tcussed 
in  that  subdivision:  Singleton  v.  Patillo, 
78  Ga.  269,  3  S.  E.  253;  Graham  v.  Moore, 
7  B.  Mon.  53;  Lee  v.  Fellowes,  10  B.  Mon. 
117;  Battle  v.  Shute,  3  Head,  547;  McKin- 
ney  v.  Memphis  Overton  Hotel  Co.  12 
Heisk.  104. 

See  Adams  y.  Robertson,  37  111.  45,  su- 
pra, II.  a. 

See  Brooks  v.  Todd,  79  6a.  692,  4  S.  B. 
156,  infra,  VI.  c,  1. 

The  reason  for  denying  to  general  cred- 
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itors  the  right  to  take  advantage  of  usu- 
rious contracts  of  their  debtor  with  other 
creditors  is  that  usury  is  a  defense  per- 
sonal to  the  debtor  and  his  privies,  and 
the  general  creditors,  not  occupying  the 
relation  of  privy  to  the  debtor,  must  be 
denied  the  right. 

On  the  contrary,  it  is  held  that  the  gen- 
eral creditors  of  an  insolvent  debtor  may 
take  advantage  of  his  usurious  contracts. 

In  Pope  T.  Solomons,  36  Ga.  541,  a  gen- 
eral creditor  of  an  insolvent  debtor  was 
held  entitled  to  an  injunction  against  a 
purchaser  of  the  insolvent  debtor's  stock 
of  goods  under  an  agreement  to  pay  certain 
debts,  including  the  usurious  debt,  to  re- 
strain him  from  paying  the  usurious  debt 
until  the  transaction  could  be  investigated. 

See  also  Burgwyn  Bros.  Tobacco  Co.  v. 
Bentley,  90  Ga.  508,  16  S.  E.  216;  Weihl 
V.  Atlanta  rnmiture  Mfg.  Co.  89  Ga.  297, 
15  S.  £.  282;  Parker  v.  Bamesville  Sav. 
Bank,  107  Ga.  650,  34  S.  E.  365;  and  Re 
Miller,  118  Fed.  360,  supra,  III. 

Where  the  debtor  is  insolvent  and  the 
usury  has  not  been  paid,  the  creditor  may 
assert  usury  against  the  other  creditors 
of  his  debtor.  Lee  v.  Fellowes,  10  B.  Mon. 
117. 

But  if  the  usury  is  paid,  there  can  be  no 
recovery,  even  though  the  debtor  is  insolv- 
ent. Singleton  v.  Patillo,  78  Ga.  269,  3  S. 
£.  253.  See  discussion  as  to  effect  of  pay- 
ment, supra. 

See,  generally,  on  the  question  of  the 
effect  of  insolvency,  subdivision  III.  hereof. 
It  will  be  noticed,  as  shown  in  that  sub- 
division, that  the  rule  that  the  right  to 
plead  usury  is  personal  to  the  debtor  has 
been  adhered  to  in  cases  not  involving  gen- 
eral creditors,  but  no  distinction  appears 
in  this  regard,  and  it  seems  evident  that 
these  courts  would  adhere  to  this  holding 
as  to  general  creditors,  and  deny  the  right 
even  in  case  of  insolvency. 

b.  Judgment  and  attachment  creditors, 

1.   Bute  that  auch  credttors  may  talee 
advantage  of  usury. 

There  is  a  difference  of  opinion  as  to  the 
right  of  judgment  creditors  to  take  advan- 
tage of  usury  in  their  debtor's  contract 
with  other  creditors.  One  line  of  authori- 
ties holds  that  judgment  creditors  may 
take  advantage  of  usury  in  their  debtor's 
contracts  with  other  creditors.  This  is 
the  rule  adhered  to  in  Spinks  t.  Jobdam. 

This  was  held  in  case  of  an  insolvent 
debtor  where  a  prior  mortgagee  whose  con- 
tract was  usurious  was  asking  for  fore- 
closure of  his  mortgage  in  a  proceeding  to 
which  he  and  the  judgment  creditors  had 
been  made  parties.  Cole  v.  Bansemer,  26 
Ind.  94.    See  discussion,  supra,  II.  b. 

It  is  stated  in  the  syllabus  of  Sloss  v. 
Levi,  5  Ky.  L.  Rep.  431,  all  that  appears 
of  the  report  of  this  case,  that  the  plea 
of  usury  is  not  a  personal  privilege,  but 
may  be  interposed  by  a  junior  lien  holder  as 
against  the  prior  lien  where  the  property 
L.R.A.1915C. 


is  sought  to  be  subjected  to  the  satisfac- 
tion  of  the  lien. 

In  Banta  v.  Louisville  Sav.  Loan  &  Bldg. 
Co.  22  Ky.  L.  Rep.  1046,  59  S.  W.  601,  a 
judgment  creditor  who  had  issued  execu- 
tion on  his  judgment,  which  had  been  re- 
turned unsatistiud,  was  held  entitled  to 
plead  usury  against  a  senior  mortgagee 
who  had  collected  a  large  amount  of  usuri- 
otiB  interest.  It  is  stated  that  the  amount 
of  usurious  interest  should  be  ascertained 
and  the  mortgagee's  claim  purged  of  the 
same. 

The  creditors  who  sought  to  take  advan- 
tage of  usury  in  the  contract  of  another 
creditor  of  their  debtor,  in  Lee  v.  Fellowes, 
10  B.  Mon.  117,  were  judgment  creditors, 
and  the  action  was  by  them  to  set  aside 
a  mortgage  made  by  their  debtor  after  they 
were  unable  to  coerce  their  several  de- 
mands by  execution.  It  was  held  that  they 
were  entitled  to  set  up  the  usury  in  their 
debtor's  contract.  No  point  is  made  of 
the  fact,  however,  that  the  creditors  were 
judgment  creditors.  See  discussion  of 
case  under  "Gkneral  creditors"  above. 

The  court  in  Cummins  v.  Wire,  6  K.  J. 
Eq.  73,  is  of  the  opinion  that  judgment 
creditors  who  are  made  parties  to  a  bill 
for  the  foreclosure  of  a  mortgage  may  set 
up  the  defense  of  usury. 

Within  the  rule  that  the  defense  of  usu- 
ry may  be  set  up  by  anyone  who  claims 
under  the  mortgagor  and  in  privity  with 
him,  a  judgment  creditor  whose  judgment 
becomes  a  lien  upon  the  whole  interest  of 
his  debtor  in  land  which  has  been  mort- 
gaged under  a  usurious  contract  may,  when 
he  is  made  a  party  to  an  action  by  the 
mortgagee  to  enforce  his  mortgage  against 
the  land,  avail  himself  of  the  defense  of 
usury  to  the  full  extent  of  his  legal  lien 
upon  the  premises  by  virtue  of  his  judg- 
ment.    Post  v.  Dart,  8  Paige,  639. 

A  judgment  creditor  who  has  issued  ex- 
ecution upon  his  judgments,  and  seized 
goods  covered  by  a  chattel  mortgage  which 
was  given  to  secure  a  usurious  loan,  stands 
in  such  privity  with  the  owner  of  the  goods 
as  will  entitle  him  to  defeat  the  chattel 
mortgage  upon  an  action  of  replevin 
brought  by  the  mortgagee  to  secure  posses- 
sion of  the  goods.  Dix  v.  Van  Wyck,  2 
Hill,  522.  A  statute  governing  this  case 
declared  void  all  contracts  and  securities 
affected  with  usury  without  any  reference 
to  the  source  from  which  the  objection 
came.  The  court,  however,  treats  the  usu- 
rious contract  as  voidable. 

Approving  of  this  case,  the  court  in  Car- 
ow  v.  Kelly,  59  Barb.  239,  holds  that  a 
judgment  creditor  who  has  issued  execu- 
tion upon  his  judgment  and  taken  the 
property  can  avoid  a  chattel  mortgage 
given  upon  the  property,  in  an  action  by 
the  mortgagee  against  the  officer  levying 
the  execution  for  unlawfully  taking  and 
retaining   the   property. 

Dix  V.  Van  Wyck  is  cited  with  approv- 
al in  Mason  v.  I^rd,  40  N.  Y.  476,  also  a 
case  in  which  the  judgment  creditor  had 
become  a  purchaser  at  an  execution  sale. 
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But  where  property  of  the  debtor  has 
been  transferred  to  a  creditor  in  satisfac- 
tion of  his  debt,  the  property  cannot  be 
seized  by  execution  at  the  suit  of  another 
creditor  on  the  mere  ground  that  the  debt 
of  the  first  creditor  was  infected  with  usu- 
ry. Mills  V.  Carnly,  1  Bosw.  159,  affirmed 
in  25  How.  Pr.  592. 

Neither  can  a  judgment  creditor  who 
has  issued  execution  on  his  judgment, 
which  has  been  returned  unsatisfied,  avail 
himself  of  the  right  of  his  debtor  at  his  elec- 
tion to  recover  money  voluntarily  paid  on 
a  usurious  contract.  Estill  t.  Rodes,  1  B. 
Mon.  314. 

See,  generally,  on  the  effect  of  payment, 
subdivision  IV.  supra. 

See  Van  Tassell,  v.. Wood,  12  Hun,  388, 
supra,  V. 

See  Esselman  v.  Wells,  8  Humph.  482; 
Steadman  v.  Redfield,  8  Baxt.  337,  supra, 
IV. 

And  see  also  Bachdell's  Appeal,  56  Pa. 
386,  and  Building  Asso.  v.  O'Connor,  3 
Fhila.  453,  and  subsequent  Pennsylvania 
cases  holding  a  contrary  doctrine,  supra. 
II.  c. 

The  Virginia  Code  1873,  chap.  137,  §  12, 
gives  the  right  to  a  judgment  creditor  to 
take  advantage  of  usury  under  certain  con- 
ditions. Keagy  v.  Trout,  86  Va.  390,  7 
S.  E.  329. 

Under  this  statute,  which  authorizes 
any  judgment  creditor  who  apprehends 
that  he  is  in  danger  of  loss  by  reason  of 
usurious  dealings  on  the  part  of  his  debt- 
or, to  exhibit  his  bill  in  equity  against  the 
party  with  whom  the  dealings  were  had, 
and  compel  him  to  discover  all  bargains, 
contracts,  etc.,  and  if  it  appears  that  more  , 
than  legal  interest  has  been  received,  the  | 
excess  above  that  rate,  or  so  much  thereof 
as  may  be  necessary,  shall  be  applied  to 
the  satisfaction  of  the  plaintiff's  demand, 
the  usurious  interest  must  be  applied  to 
the  plaintiff's  demand,  and  not  to  the  dis- 
charge of  the  debtor's  obligation  to  the 
usurious  lender.  Ryan  v.  Krise,  89  Va. 
728,  17  S.  E.  128. 

It  has  been  held  that  a  judgment  cred- 
itor of  a  debtor  who  has  previously  given 
a  security  deed  of  his  property,  which  is 
void  because  tainted  with  usury,  may  levy 
upon  the  property  as  if  no  such  deed  had 
been  given.  Harrold  v.  Morgan,  66  Ga. 
398;  Stone  v.  Georgia  Loan  &  T.  Co.  107 
Ga.  524,  33  S.  B.  861.  The  court  in  the 
latter  case  discusses  the  rights  of  the  judg- 
ment creditor  to  levy  upon  the  property 
in  this  case  as  dependent  upon  his  being 
in  privity  with  his  debtor,  and  thus  en- 
titled to  take  advantage  of  the  usury  in  the 
contract.  After  reviewing  the  Georgia  de- 
cisions, the  court  comes  to  the  conclusion 
that  the  creditor  does  stand  in  such  a 
privity  with  his  debtor  as  to  entitle  him 
to  take  advantage  of  the  usury.  Although 
the  court  in  the  Stone  Case  regards  the 
decision  in  the  Morgan  Case  as  based  upon 
this  idea  of  privity,  it  does  not  so  clearly  I 
appear  from  the  Morgan  Case  that  this ' 
L.R.A.1916C. 


was  the  basis  of  that  decision,  nor  does  it 
seem  that  privity  ia  necessary  if  the  deed 
is  void  in  the  Btrict  sense  of  that  term, 
for  if  it  is  void,  as  stated  in  the  Morgan 
Case,  "it  is  just  as  if  no  such  deed  had 
ever  been  made  so  far  as  concerns  the  vest- 
ing of  title  in  the  claimants,  and  does  not 
require  any  act  on  the  part  of  the  debtor 
to  make  it  void.  A  void  deed  can  never 
be  in  the  way  of  the  levy  of  Intimate 
process,  and  the  plaintiff  in  fl.  fa,,  in  levy- 
ing his  execution,  usurps  or  assumes  no 
personal  privilege  of  anybody,  but  exercis- 
es a  clear  right  which  the  law  gives  him  of 
subjecting  the  property  of  the  defendant 
to  the  payment  of  his  debt." 

That  a  junior  judgment  creditor  can- 
not avoid  a  whole  mortgage  for  usury  is 
held  in  Bensley  v.  Homier,  42  Wis.  631. 

The  holders  of  a  mechanics'  lien  who 
had  purchased  the  premises  upon  a  fore- 
closure of  such  lien  were  held  entitled  to 
set  up  the  defense  of  usury  in  an  action 
by  a  senior  mortgagee  to  foreclose  the 
mortgage;  but  this  decision  is  based  ap- 
parently upon  the  fact  that  those  who  at- 
tempted to  set  up  the  usury  sustained  the 
relation  of  subsequent  purchasers.  Knick- 
erbocker L.  Ins.  Co.  V.  Hill,  6  Thomp.  4  C. 
285. 

So,  attachment  creditors  may  set  up 
usury   in   other   creditors'   contracts. 

A  pledge  of  personal  property  will  be 
declared  void  at  the  instance  of  attach- 
ing creditors,  where  the  debt  secured  there- 
by is  usurious,  under  a  statute  providing 
that  in  actions  for  enforcement  of  liens 
upon  personal  property  proof  that  the 
party  holding  the  lien  received  or  exacted 
usurious  interests  shall  render  the  mort- 
gage or  pledge  invalid  or  illegal.  Marx 
V.  Hart,  166  Mo.  503,  89  Am.  St.  Rep.  715, 
66  S.  W.  260;  Coleman  v.  Cole,  158  Mo. 
253,  59  S.  W.  106,  affirming  69  Mo.  App. 
530;  American  Rubber  Co.  v.  Wilson,  55 
Mo.  App.  656. 

So,  a  mortgage  of  personal  property  will 
be  declared  void  at  tiie  instance  of  an  at- 
taching creditor.  Voorhis  t.  Stead,  63 
Mo.  App.  370. 

But  see  Griebel  v.  Imboden,  supra,  V. 

An  officer  who  has  acquired  a  lien  upon 
property  by  execution  of  a  writ  of  attach- 
ment may  plead  the  defense  of  usury 
against  the  claim  of  a  mortgagee  of  the 
property.  Stein  v.  Swensen,  44  Minn.  218, 
46  N.  W.  360.  The  legal  privity  in  esUte 
with  the  mortgagor,  the  owner  of  the  prop- 
erty, thus  acquired,  is  stated  to  be  suffi- 
cient to  justify  the  assertion  of  the  invalid- 
ity of  the  prior  encumbrance  on  the  prop- 
erty. 

The  action  in  Dix  v.  Van  Wyck,  2  Hill, 
S22,  was  against  the  officer  levying  the 
execution,  but  was  treated  as  one  against 
the  creditor.     See  discussion  above. 

The  action  against  Carow  v.  Kelly,  59 
Barb.  239,  was  against  the  officer  levying 
the  execution,  but  the  question  is  discussed 
as  to  the  right  of  the  creditor  to  avoid 
the  prior  mortgage  for  usury. 
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2.  Rule  fhttt  they  cannot. 

The  contrary  has  been  held,  and  the 
right  of  judgment  creditorB  to  take  ad- 
vantage of  their  debtor's  usurious  con- 
tracts denied,  on  the  theory  that  the  right 
to  take  advantage  of  usury  in  the  contract 
is  personal  to  the  debtor,  that  it  can  be 
pleaded  only  by  a  party  to  the  contract  or 
one  in  privity  thereto. 

This  has  been  held  in  actions  by  a  mort- 
gagee who  holds  the  senior  encumbrance 
to  foreclose  his  mortgage,  to  which  action 
the  judgment  creditor  has  been  made  a  par- 
ty. Carmichael  v.  Bodfish,  32  Iowa,  418 
(even  though  the  debtor  is  insolvent). 

And  in  a  suit  in  equity  to  subject  land 
to  liens.  Lee  v.  Feamster,  21  W.  Va.  108, 
45  Am.  Rep.  549;  Barbour  ▼.  Tompkins,  31 
W.  Va.  410,  7  S.  E.  1. 

This  has  been  held  also  in  an  action  to 
cancel  a  mortgage  securing  a  usurious 
debt,  subsequently  placed  upon  the  debtor's 
lands  so  as  to  impair  their  sale  under  ex- 
ecution on  the  judgment.  Raskins  v.  Cal- 
houn, 45  Ala.  582. 

It  is  stated  in  Mason  t.  Pierce,  142  111. 
331,  31  N.  E.  503,  that  a  junior  encum- 
brancer by  virtue  of  a  judgment  lien  is  not 
in  privity  with  the  mortgagor  so  as  to 
be  able  to  set  up  the  defense  of  usury  in 
his  own  behalf. 

Judgment  creditors  who  have  taken  out 
execution  and  levied  it  upon  personal  prop- 
erty of  their  debtor  cannot  take  advan- 
tage of  usury  in  a  debt  of  their  debtor 
secured  by  a  mortgage  on  the  property 
levied  upon,  in  distributing  the  fund  aris- 
ing from  the  sale  of  such  property.  Har- 
binson  v.  Harrell,  19  Ala.  753. 

See  Gatewood  t.  City  Bank,  49  Ua.  45, 
infra,  VI.  c. 

That  judgment  creditors  cannot  avoid 
entirely  a  prior  mortgage,  see  Bensley  v. 
Homier,  42  Wis.  631,  supra,  V. 

See  Second  Nat.  Bank's  Appeal,  85  Pa. 
528;  Wheelock  v.  Wood,  93  Pa.  298;  Nich- 
olson's Appeal,  8  Sadler  (Pa.)  396,  20  W. 
N.  C.  339,  11  Atl.  562,  holding  that  judg- 
ment creditors  cannot  take  advantage  of 
usury  in  their  debtor's  contract  in  the 
absence  of  fraud  and  collusion,  and  ear- 
lier Pennsylvania  cases  holding  a  contrary 
doctrine,  in  the  discussion  of  the  doctrine 
in  that  state,  supra,  II.  c 

o.  Junior  mortgagee*. 

1.    Rule   that   junior  mortgageee  may 
take  advantage  of  usury. 

As  in  the  case  of  judgment  creditors, 
there  is  a  difference  of  opinion  as  to  the 
right  of  junior  mortgagees  to  take  advan- 
tage of  usury  in  the  senior  mortgagee's 
contract;  one  line  of  decision  holding  that 
this  can  be  done,  the  other  that  it  cannot. 

A  junior  mortgagee  may,  although  his 
debt  is  not  yet  due,  and  therefore  unen- 
forceable at  the  time  of  a  foreclosure  ac- 
tion by  a  senior  encumbrancer,  plead  usury 
in  his  debtor's  contract  with  such  senior 
I..R.A.1915C. 


encumbrancer.     Hart   v.   Hayden,    79   Ky. 
346.     The  debtor  here  was  insolvent. 

It  is  stated  in  Hart  v.  Hayden  supra, 
that  an  insolvent  debtor  cannot,  either  by 
her  silence  or  a  refusal  to  plead,  permit 
property  upon  which  a  junior  lien  exists 
to  be  sold  for  a  debt  based  upon  a  vicious 
consideration;  that  the  plea  of  usury  is 
not  a  personal  privilege,  and  that  where 
the  mortgaged  land  is  insufficient  to  satis- 
fy all  the  mortgage  debts  and  the  senior 
lien  is  based  upon  a  usurious  considera- 
tion, the  junior  lien  holder  may  make  the 
defense  of  usury. 

That  a  junior  mortgagee  may  make  the 
defense  of  usury  and  show  that  the  claim 
of  senior  mortgagee  is  tainted  with  usury 
is  held  in  Shanks  t.  Stephens,  4  Ky.  L. 
Rep.  838. 

In  an  abstract  of  Shanks  v.  Stephens,  6 
Ky.  L.  Rep.  526,  it  is  stated  that  the  plea 
of  usury  may  be  relied  upon  by  the  hold- 
er of  a  junior  lien  upon  property  mort- 
gaged to  secure  the  debt,  where  the 
property  is  insufficient  to  pay  the  liens  up- 
on it. 

It  is  stated  in  Shanks  v.  Stephens,  4  Ky. 
L.  Rep.  838,  that  the  plea  of  usury  is  not 
a  personal  one.  The  same  holding  appears 
in  Shanks  v.  Stephens,  6  Ky.  L.  Rep.  526. 
It  is  stated  in  Gaither  v.  Clarke,  67  Md. 
18,  8  Atl.  740,  that  a  subsequent  mortgagee 
may  question  the  title  and  claim  of  a  pri- 
or encumbrancer,  and  take  advantage  of  the 
legal  defect  or  taint  of  the  elder  encum- 
brance. Accordingly,  a  junior  mortgagee 
was  allowed  to  raise  the  question  of  usury 
in  the  senior  mortgagee's  contract.  There 
was  no  proof  in  this  case  that  the  estate 
mortgaged  to  the  junior  mortgagee  would 
not  be  sufficient  to  satisfy  her  mortgage, 
allowing  the  senior  moHgagee's  contract 
to  stand  as  written,  but  it  was  held  that 
this  was  immaterial  under  the  circumstan- 
ces of  the  case. 

Citing  from  Thomas  v.  Mason,  8  Gill,  11, 
the  court  in  Gaither  v.  Clarke,  supra,  says 
that  "it  is  in  the  constant  practice  to  permit 
a  subsequent  mortgagee  to  question  the 
title  and  claim  of  a  prior  encumbrancer, 
and  to  take  advantage  of  the  legal  defect 
or  taint  of  the  elder  encumbrance.  It  is 
the  right  of  every  party  in  equity  to  ques- 
tion the  title  or  the  legality  of  a  claim 
that  precedes  his  own,  and,  by  a  successful 
impeachment,  to  render  it  void  and  defeat 
it.'^ 

The  interest  at  the  time  the  junior  mort- 
gagee's mortgage  was  given  had  been  re- 
duced to  a  legal  rate  of  interest,  but  noth- 
ing is  said  of  this  in  the  opinion,  nor  does 
it  appear  whether  all  the  usurious  inter- 
ests had  been  paid.  Gaither  v.  Clarke, 
supra. 

In  the  Title  Guarantee  &  T.  Co.  v. 
Wheatfield,  123  Md.  458,  91  Atl.  757,  a 
third  mortgagee  was  allowed  to  dispute  the 
amount  of  the  second  mortgage  indebted- 
ness upon  the  ground  that  the  loan  it  se- 
cured was  usurious,  the  court  stating  that 
the  principle  is  well  settled  that,  in  the 
absence  of  an  agreement  on  the  part  of  a 
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Bubsequent  purchaser  or  encumbrancer  to 
assume  the  payment  of  the  debt  secured  by 
the  pre-existing  liens,  he  is  at  liberty  to 
make  such  an  objection  as  this. 

So,  a  junior  encumbrancer  was  held  to 
have  the  right  to  raise  the  question  of 
usury  although  his  mortgage  contained  the 
clause  that  the  mortgaged  premises  were, 
when  he  took  his  mortage,  already  sub- 
ject to  a  prior  mortgage,  since  this  clause 
cannot  be  made  the  foundation  of  an  es- 
toppel, nor  be  held  to  preclude  the  junior 
encumbrancer  from  showing  either  that 
such  prior  mortgage  is  usurious  or  has 
been  paid.  Trusdell  T.  Dowden,  47  N.  J. 
Eq.  396,  20  Atl.  972. 

A  junior  mortgagee  may  set  up  usury  in 
the  prior  mortgage  in  the  same  manner 
that  the  mortgagor  might.  Johnston  v. 
Laaker  Real  Estate  Asso.  2  Tex.  Civ.  App. 
494,  21  S.  W.  961.  And  the  fact  that  his 
mortgage  contained  a  notice  which  amount- 
ed to  nothing  more  than  a  mere  acknowl- 
edgment of  the  prior  lien  does  not  affect 
him.  The  action  here  was  by  the  senior 
mortgagee  to  foreclose  his  mortgage. 

Under  the  Missouri  statute  it  has  been 
held  that  a  pledge  of  warehouse  receipts 
to  secure  the  payment  of  a  usurious  debt 
should  be  declared  void  at  the  instance  of 
subsequent  mortgagees  of  the  property 
covered  by  the  warehouse  receipts,  even 
though  it  was  expressed  in  the  mortgages 
that  they  they  were  subject  to  all  out- 
standing claims,  charges,  and  liens  upon 
the  property.  Western  Storage  &  Ware- 
house Co.  V.  Glasner,  169  Mo.  38,  68  S.  W. 
917.  It  is  stated  that  under  this  statute, 
even  the  pledgeor  or  mortgagor  could  avoid 
the  pledge  or  mortgage,  and  what  the 
pledgeor  or  mortgagor  could  do  in  this 
regard,  his  creditors,  being  his  privies  in 
representation,  can  do.  See  supra  for  dis' 
cussion  of  Missouri  cases. 

In  a  proceeding  for  the  distribution  of 
surplus  moneys  arising  from  the  sale  of 
mortgaged  premises  under  a  decree  of  fore- 
'  closure,  and  remaining  after  the  payment 
of  the  first  and  second  mortgages,  a  fourth 
mortgagee  may  take  advantage  of  usury 
in  the  contract  of  the  third  mortgagee. 
Mutual  L.  Ins.  Co.  v.  Bowen,  47  Barb.  618. 

See  Mechanics'  Bank  v.  Edwards,  1 
Barb.  271,  supra,  11.  a,  1. 

That  a  junior  encumbrancer  may  raise 
this  defense  is  held  also  in  Union  Dime 
Sav.  Inst.  V.  Clark,  59  How.  Pr.  342. 

That  a  junior  mortgagee  may  plead 
usurv  against  a  prior  judgment  creditor 
is  he'ld  also  in  Greene  v.  Tyler,  39  Pa.  361, 
but  the  contrary  was  held  in  Lenning's 
Appeal,  93  Pa.  3*01,  under  a  different  stat- 
ute. See  discussion  of  Pennsylvania  doc- 
trine, supra,  II.  c. 

It  has  been  held  that  the  beneficiary  in 
a  deed  of  trust  which  had  been  foreclosed 
and  the  land  purcliascd  by  the  beneficiary 
may  take  advantage  of  usury  in  debt  se-  > 
cured  by  a  prior  deed  of  trust  which  had 
also  been  foreclosed  and  the  land  purchased 
by  the  beneficiary  therein.  Boyd  v.  War- 
mack,  62  Miss.  636.  See  infra,  VII.,  as  to 
L.R.A.1916C. 


the  right  to  take  advantage  of   usury   as 
against  a  judgment  creditor. 

In  Maloney  v.  Eaheart,  81  Tex.  281,  16 
S.  W.  1030,  it  is  stated  to  be  the  right  of 
the  junior  mortgagee  to  remove  the  lien  of 
a  senior  mortgage  by  discharging  so  much 
of  the  debt  secured  thereby  as  was  lawful, 
and  the  parties  to  the  first  mortgage  could 
not  deprive  him  of  that  right  by  a  con- 
veyance subsequently  made  of  the  land  by 
the  mortgagor  to  the  senior  mortgagee. 
The  action  was  trespass  to  try  title 
brought  by  the  senior  mortgagee,  to  whom 
the  land  had  been  conveyed,  against  one 
who  had  purchased  upon  a  foreclosure  of 
the  junior  mortgage. 

Junior  lien  holders  who  have  purchased 
the  equity  of  redemption  and  canceled 
their  debt,  but  who  have  agreed  to  reconvey 
to  the  debtor  upon  repayment  of  the 
amount  of  the  debt  with  interest  within 
a  limited  time,  may  take  advantage  of 
usury  in  a  senior  lien  holder's  contract. 
Chaffe  y.  Wilson,  59  Miss.  43. 

W'here,  however,  the  junior  mortgagee 
has  become  the  absolute  owner  by  purchase 
of  the  property,  he  can  no  longer  raise  this 
question.  Fulford  v.  Keerl,  71  Md.  307, 
18  Atl.  663. 

But  a  usurious  contract  was  held  invalid 
in  Madsen  v.  Whitman,  8  Idaho,  762,  71 
Fac.  15-2,  as  against  a  subsequent  mort- 
gagee of  the  debtor  who  had  foreclosed  his 
mortgage'  and  purchased  the  property  at 
the   sale. 

Under  a  statute  precluding  a  corpora- 
tion from  pleading  or  setting  up  the  de- 
fense of  usury,  a  junior  mor^agee  cannot 
set  up  this  defense  where  the  mortgagor 
is  a  corporation,  since  the  right  of  the 
junior  mortgagee  to  raise  the  question  of 
usury  rests  upon  the  right  of  the  mort- 
gagor to  do  so  at  the  time  the  last  mort- 
gage was  made.  Lembeck  v.  Jarvia  Ter- 
minal Cold  Storage  Co.  70  N.  J.  Eq.  757, 
64  Atl.  126.  But  see  I.  supra,  as  to  such 
cases,  generally. 

See  Brooks  v.  Todd,  79  Ga.  692,  4  S.  E. 
156,  supra,  V. 

a.  Bute  that  they  cannot. 

Adhering  to  the  rule  that  the  right  to 
take  advantage  of  usury  is  personal  to  the 
debtor,  or  can  be  pleaded  only  b^  a  jmrty 
to  the  usurious  transaction,  or  in  privity 
thereto,  some  courts  deny  this  right  to  jun- 
ior mortgagees. 

This  has  been  held  in  foreclosure  actions 
in  which  all  lien  holders  are  made  parties. 
Stickney  v.  Moore,  108  Ala.  590,  19  So.  76 
(even  though  the  debtor  is  insolvent)  ; 
Union  Nat.  Bank  v.  International  Bank, 
123  111.  510,  14  N.  E.  859  (under  a  statute 
merely  declaring  the  interest  contr.?.ted  to 
be  received,  void)  ;  Farmers'  &,  M.  Bank 
V.  Kimmel,  1  Mich.  84. 

The  rule  has  also  been  applied  in  a  suit 
in  equity  brought  to  subject  land  to  pay- 
ment of  lions.  Lee  v.  Feamster,  21  W.  Va. 
108,  45  Am.  Rep.  540.  And  in  an  action 
by    a    junior    mortgagee    to    foreclose    his 
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mortgage,  in  which  action  the  senior  mort- 
gagees, both  of  whom  had  previously  ob- 
tained judgments  of  foreclosure  upon  his 
mortgages,  and  one  had  sold  the  premises, 
were  made  parties.  Powell  v.  Hunt,  11 
Iowa,  430. 

In  Pritchett  ▼.  Mitchell,  17  Kan.  355,  22 
Am.  Kep.  287,  the  action  was  hj  a  junior 
mortgagee  to  foreclose  his  mortgage,  the 
senior  mortgagee,  who  had  previously  ob- 
tained a  judgment  of  foreclosure  upon  his 
note  and  mortgage,  being  made  a  party 
by  the  junior  mortgagee.  The  debtor  was 
insolvent,  but  no  point  is  made  of  this  fact. 

This  was  held  in  the  case  of  a  junior 
mortgagee  in  Darst  t.  Bates,  95  111.  493. 

This  was  held  also  where  a  second  mort- 
gagee who  had  purchased  the  equity  of  re- 
demption intervened  in  a  proceeding  on 
the  estate  of  the  mortgagor  in  probate 
court,  and  objected  to  the  allowance  of  in- 
terest on  the  note.  Loomia  v.  Eaton,  32 
Conn.  550. 

In  Richardson  T.  Baker,  52  Vt.  617,  su- 
pra, II.  a,  1. 

A  junior  mortgagee  cannot  avoid  a  prior 
mortgage  under  Wisconsin  Statutes,  1859, 
chap.  160,  since  the  defense  of  usury  is  per- 
sonal to  the  debtor  his  privies  in  blood  or 
estate,  or  privies  to  the  contract.  Ready  v. 
Hucbner,  46  Wis.  692,  32  Am.  Rep.  749,  1 
K.  W.  344. 

See  discussion  of  Pennsylvania  cases, 
supra,  II.  c. 

A  junior  mortgagee  who  has  accepted 
a  bill  of  exchange  in  favor  of  a  senior 
mortgagee,  who  thereupon  released  his 
mortgage,  cannot,  when  sued  upon  the  bill 
of  exchange,  raise  the  question  of  usury 
between  the  senior  mortgagee  and  the  debt- 
or, although  the  statute  makes  the  offense 
of  taking  usury  indictable.  Cook  v.  Dyer, 
3  Ala.  643.  It  is  stated  that  there  was  no 
usurious  contract  between  these  parties, 
nor  illegal  interest  reserved  on  the  bill  of 
exchange,  and  as  it  was  not  pretended  that 
the  transaction  was  a  shift  or  device  to 
evade  the  statute,  the  question  of  usury 
cannot  be  presented. 

Some  cases  recognize  the  abstract  rule 
that  a  creditor  cannot  set  up  usury  in  an- 
other creditor's  contract,  but  make  an  ex- 
ception where  there  is  a  fund  in  court  and 
the  debtor  is  insolvent.  Brooks  t.  Todd,  79 
Ga.  602,  4  S.  E.  156.  See  discussion,  su- 
pra, III. 

The  reasons  advanced  for  denying  to 
junior  mortgagees  the  right  to  raise  the 
question  of  usury  in  a  senior  mortgagee's 
contract  are  various. 

On  the  question  of  privity  by  contract, 
it  is  stated  in  Union  Nat.  Bank  v.  Inter- 
national Bank,  123  111.  510,  14  N.  E.  859, 
that  a  junior  mortgagee  is  neither  direct- 
ly nor  indirectly  a  party  to  the  usurious 
contract,  and  he  derives  and  makes  claim 
to -no  right  through  or  resulting  from  it; 
therefore  he  cannot  claim  to  set  up  the  usu- 
ry on  account  of  privity  of  contract. 

Some  courts  will  not  expressly  an- 
swering the  question  whether  a  privity  of 
estate  exists,  in  effect  deny  it.  Thus,  on 
1..R.A.1915C. 


the  theory  that  the  mortgagor  of  proper- 
ty does  not  part  with  his  right  of  election 
to  plead  or  waive  the  defense  at  usury  in 
his  contract  by  giving  a  junior  mortgage 
on  the  same  property,  the  right  of  the 
junior  mortgagee  to  plead  usury  was  de- 
nied, since  this  right  could  not  exist  in 
two  persons  at  the  same  time.    Ibid. 

It  is  stated  in  Pritchett  v.  Mitchell,  17 
Kan.  355,  22  Am.  Rep.  287,  that  the  second 
mortgagee  could  increase  the  value  of  his 
security  by  diminishing  the  amount  of  the 
first  lien,  but  he  does  so  only  by  prevent- 
ing parties  who  have  made  a  contract  and 
are  willing  to  abide  by  its  terms  from 
complying  with  that  contract;  continuing, 
the  court  states  tliat  when  the  first  mort- 
gage was  given,  the  debtor  had  a  perfect 
right  to  give  it,  and  the  junior  mortgagee, 
upon  the  taking  of  his  mortgage,  finds 
the  property  charged  with  a  mortgage 
pledged  therefor  as  a  security  for  a  speci- 
fied amount,  and  finds  that  the  mortga- 
gor intends  that  it  shall  be  used  in  dis- 
charging that  amount  of  indebtedness,  and 
voluntarily  takes  the  property  thus  bur- 
dened as  security  for  his  own  debts,  and 
it  is  with  ill  grace  that  he  thereafter  en- 
deavors to  prevent  the  mortgagor  from  com- 
plying with  his  first  contract. 

A  junior  mortgagee  who,  with  the  sen- 
ior mortgagee,  was  brought  into  an  in- 
solvency proceeding,  was  held  to  be  within 
the  rule  requiring  a  debtor  who  seeks  to 
be  relieved  from  his  usurious  contract  on 
the  ground  of  usury  to  offer  to  pay  the 
principal  and  legal  interest  of  the  sum 
due,  upon  the  principle  that  he  who  seeks 
equity  must  do  equity,  and  therefore  the 
junior  mortgagee  could  not,  without  offer- 
ing to  do  this,  take  advantage  of  the  usury 
in  the  senior  mortgagee's  contract  so  as 
to  render  it  void.  Carter  v.  Dennison,  7 
Gill,  157. 

See  discussion  on  this  case,  supra,  V., 
and  see  also  Gaither  t.  Clarke,  67  Md.  18, 
8  Atl.  740,  supra. 

Til.  Effect  of  iudgment  on  the  usurious 
debt. 

Where  the  usurious  creditor  has  taken 
judgment  upon  his  debt,  and  the  debtor 
does  not  avail  himself  of  the  privilege  of 
setting  up  the  usury,  but  permitis  judgment 
to  go  against  him,  and  there  is  no  fraudu- 
lent combination  between  that  creditor 
and  debtor  against  other  creditors,  the 
judgment  closes  the  defense  of  usuryi 

This  rule  has  been  applied  against  gen- 
eral creditors.  Phillips  v.  Walker,  48  Ga. 
56. 

A  creditor  who,  when  the  judgment  cred- 
itor's debt  had  been  reduced  to  judgment, 
and  execution  had  been  issued  therein,  and 
levied  on  the  debtor's  property,  sought  to 
assist  the  debtor  -  in  paying  a  part  of  the 
debt  and  thus  postponing  final  execution, 
cannot  thereafter  set  aside  the  judgment 
on  the  sole  ground  of  usury  in  the  origi- 
nal debt.    Mahan  v.  Ca vender,  77  Ga.  118. 

The  rule  has  also  been  applied  against 
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judgment  creditors.  Foater  t.  Thrasher,  45 
Ga.  517  {diotum) ;  Phillips  t.  Walker,  su- 
pra. 

And  against  subsequent  encumbrancers. 
Gatewood  v.  City  Bank,  49  Ga.  45;  Powell 
▼.  Hunt,  11  Iowa,  430. 

The  right  of  a  junior  mortgagee  who  had 
foreclosed  his  mortgage,  to  take  advantage 
of  usury  in  a  senior  mortgagee's  contract, 
where  the  senior  mortgagee  had  foreclosed 
his  mortgage  also,  and  issued  execution 
thereon  upon  the  property,  was  denied  in 
Gatewood  v.  City  Bank,  supra,  largely  be- 
cause of  the  conclusiveness  of  the  judgment. 

This  rule  was  applied  where  a  senior 
mortgagee  had  foreclosed  his  trust  deed 
and  the  property  had  been  sold.  Tyler  v. 
Massachusetts  Mut.  Ins.  Co.  108  111.  58. 

So,  in  Pickett  t.  Pickett,  2  Hill,  Eq. 
470,  it  is  stated  that,  the  judgment  being 
conclusive  upon  the  debtor,  the  junior 
creditor  has  no  better  rights  than  his 
debtor,  iund  that  whatever  binds  the  debtor 
binds  the  creditor  unless  the  creditor  is  de- 
frauded. 

On  the  contrary,  it  has  been  held  that 
the  beneficial?  in  a  junior  deed  of  trust 
may,  after  a  foreclosure  of  his  deed  and  his 
purchase  thereunder,  assert  usury  in  a 
debt  secured  by  a  prior  deed  of  trust, 
which  had  also  been  foreclosed,  and  the 
lands  purchased  by  the  beneficiary;  but 
nothing  is  said  as  to  the  effect  of  the  judg- 
ment.   Boyd  V.  Warmack,  62  Miss.  536. 

See  discussion  of  the  Pennsylvania  cases, 
supra. 

The  general  question  of  the  conclusive- 
ness of  judgments  is  not  discussed.  So, 
cases  adhering  to  the  theory  that  a  judg- 
ment is  conclusive  upon  the  debtor  him- 
self, so  that  he  is  prevented  from  there- 
after taking  advantage  of  the  usury,  have 
not  been  included  in  the  note.     W.  A.  E. 


MISSISSIPPI  STTPREMB  COURT. 

LUTHER  JONES,  Appt,, 

v. 
STATE  OF  MISSISSIPPI. 

(—  Miss.  — ,  66  So.  987.) 

Intoxicating  liquors  —  loan  —  prohibi- 
tion. 

Lending  whisky  to  be  returned  in  kind 
and  amount  is  not  within  a  statute  prohibit- 
ing the  selling,  bartering,  or  giving  away  to 
induce  trade  of  intoxicating  liquors. 

(January  11,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of   the    Circuit    Court    for    Yalobusha 
County  convicting  him  of  unlawfully  sell- 
ing intoxicating  liquors.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Creekmore  A  Stone  for  appel- 
lant. 
L.R.A.1915C. 


Mr.  Boss  A.  OoIIina,  Attorney  General, 
for  the  State. 

Reed,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  tried  and  convicted  on  an 
indictment  charging  him  with  the  unlawful 
sale  of  intoxicating  liquors.  The  testimony 
of  the  sole  witness  for  the  state  showed  that 
he  purchased  from  appellant  a  pint  of 
whisky  and  paid  money  therefor.  The  evi- 
dence for  the  defense  showed  that  appellant 
refused  to  sell  the  whisky,  but  loaned  to 


Ifote.  —  Intoxicating  liquora:   loan  as 
sale. 

This  note  is  supplemental  to  notes  to  Tom- 
beaugh  v.  State,  8  L.R.A.(N.S.)  937,  and 
Clark  V.  State,  31  L.R.A.(N.S.)   617. 

As  will  be  seen  by  the  earlier  notes,  courts 
of  different  jurisdictions  have  adopted  op- 
posite rules  as  to  whether  the  loan  of  in- 
toxicating liquors  to  be  repaid  by  the  re- 
turn of  other  liquors  is  a  sale  within  the 
prohibitory  laws. 

The  later  Texas  cases  follow  the  rule 
formerly  adopted  by  the  courts  of  that  state, 
that  a  loan  of  intoxicating  liquor  to  be 
paid  in  kind  constitutes  a  sale  within  the 
prohibitory  statute.  Daniel  v.  State,  57 
Tex.  Crim.  Rep.  467,  125  S.  W.  37;  Morris 
V.  Stete,  64  Tex.  Crim.  Rep.  498,  142  S.  VV. 
876;  Johnson  v.  State,  —  Tex.  Crim.  Rep. 
— ,  150  S.  W.  1175;  Black  v.  State,  —  Tex. 
Crim.  Rep.  — ,  151  S.  W.  1063;  Veach  v. 
SUte,  —  Tex.  Crim.  Rep.  — ,  159  S.  W. 
1069 ;  Howard  v.  State,  —  Tex.  Crim  Rep. 
— ,  163  S.  W.  429. 

Such  a  loan  constitutes  a  violation  of  the 
statute  though  it  was  made  in  good  faith, 
with  no  intention  of  evading  the  statute. 
Daniel  v.  State,  and  Morris  v.  State,  supra. 

But  where  the  indictment  charged  the 
gift  of  the  liquor  to  a  minor,  proof  that 
the  liquor  was  loaned  to  him  to  be  paid  in 
kind  would  not  sustain  a  conviction.  Jenk- 
ins V.  State,  —  Tex.  Crim.  Rep.  —,  155  S. 
W.  531. 

The  rule  that  a  loan  of  intoxicating  liq- 
uor to  be  paid  in  kind  constitutes  a  sale 
within  the  prohibitory  statute  was  adopted 
by  the  supreme  court  of  North  Carolina 
in  State  v.  Mitchell,  156  N.  0.  659,  37 
L.R.A.(N.S.)  302,  72  S.  E.  632,  Ann.  Caa. 
1913A,  469,  after  a  review  of  the  cases  de- 
cided in  other  states  upon  the  question,  the 
case  being  one  of  first  impression  upon 
the  point  in  that  state.  Although  the  stat- 
ute in  question  made  it  unlawful  to  "sell 
or  otherwise  dispose  of  for  gain"  intoxicat- 
ing liquors,  the  court  said  that  in  any  view 
of  the  evidence,  the  most  favorable  of  which 
for  defendant  was  that  he  loaned  the  whisky 
upon  consideration  of  a  like  amount  being 
returned,  the  transaction  constituted  a  sale, 
and  was  a  clear  violation  of  the  statute. 

It  will  be  noted  that  JONBS  v.  Statb 
adopts  the  opposite  view,  that  a  loan  of  in- 
toxicating liquors  does  not  constitute  a  sale. 

R.  L.  S. 


Digitized  by 


Google 


JONES  T.  STATE. 


649 


the  witneM  about  a  half  pint  of  some 
whisky  which  he  had  left  over  from  Christ- 
mas, upon  the  understanding  that  the  same 
amount  of  whisky  would  be  returned  to 
him. 

Appellant  assigns  as  error  the  giving  of 
the  following  instruction  for  the  state: 
"The  court  instructs  the  jury  for  the  state 
that  if  they  believe  from  the  evidence  be- 
yond  a  resonable  doubt  that  the  defendant 
either  sold  whisky  to  the  witness  Vaughan 
and  received  money  therefor  upon  the  occa- 
8i<Nt  testified  to  by  said  witness,  or  that  the 
defendant  loaned  whisky  upon  said  oeca- 
sion  to  said  witness  with  the  understanding 
and  agreement  then  had  between  them  that 
said  witness  was  to  return  other  whisky  to 
the  defendant  for  or  in  the  place  and  stead 
of  the  whisky  then  loaned  and  delivered  by 
the  defendant  to  said  witness,  the  jury 
should  return  a  verdict  of  guilty  as 
charged." 

The  statute  (chapter  113  of  the  Laws  of 
Mississippi  of  1B08)  prohibits  the  selling, 
bartering,  or  giving  away  to  induce  trade 
of  intoxicating  liquors.  It  will  be  noted 
that  the  indictment  in  this  case  charges 
only  a  sale.  A  sale  is  a  transfer  of  prop- 
erty upon  a  consideration  of  the  payment 
of  money.  In  a  barter  goods  are  exchanged 
for  other  goods.  In  a  loan,  such  as  is  testi- 
fied to  in  this  case,  goods  or  property  is  de- 
livered from  one  party  to  another  to  be  re- 
turned by  the  latter  to  the  lender  in  kind. 
According  to  the  testimony  for  the  defense 
the  lending  of  the  whisky  to  be  returned 
in  kind  was  done  as  an  accommodation. 

In  the  case  of  State  v.  Austin,  —  Miss. 
— ,  23  So.  34,  the  court  held  that  §  1088  of 
the  Code  of  1892,  which  provides  a  penalty 
for  selling  property  which  had  been  before 
sold,  etc.,  without  informing  the  person  to 
whom  the  sale  is  made  of  the  exact  state 
of  the  property  affected,  did  not  apply  to  a 
case  where  such  property  is  exchanged  for 
other  personal  property  and  money  does  not 
pass.  We  quote  from  the  opinion  of  the 
court  in  that  case,  delivered  by  Judge  Ter- 
rall,  as  follows:  "Section  1088,  Anno.  Code, 
applies  only  to  a  sale;  and  a  sale  'means, 
at  all  times,  a  contract  between  parties  to 
js;ive  and  pass  rights  and  property  for 
money.'  2  Burrill,  Law  Diet.  Penal  stat- 
utes are  to  be  construed  strictly,  and  a 
-thing,  to  be  indictable,  must  come  within 
-the  letter  as  well  as  the  spirit  of  the  stat- 
ute.   State  v.  Baker,  47  Miss.  94." 

The  instruction  complained  of  should  not 
liare  been  given.  If  the  jury  believed  from 
the  evidence  that  appellant,  as  an  accommo- 
dation to  the  witness,  loaned  him  the  whis- 
ky,  as  testified  to  by  the  witnesses  for  the 
defense,  then  Mxey  were  not  authorized  to 
return  a  verdict  of  guilty  of  the  offense  of 
I,Jl.A.1916C. 


selling  the  liquor,  as  charged  in  the  indict- 
ment. 
Keversed  and  remanded. 


NEW  JERSET  COURT  OF  ERRORS 
AND    APPElAIiS. 

THOMAS  J.  STEWART 

v. 
CHILDS  COMPANY,  Appt 

(88  K.  J.  L.  648,  92  AtL  392.) 

liandlord   and   tenant  —  covenants  — 
dependence. 

1.  A  covenant  in  a  lease  to  pay  rent,  by 
the  tenant,  and  a  covenant  by  the  land- 
lord to  keep  the  cellar  waterproof,  are  in- 
dependent covenants. 

Same  ^  breach  by  landlord  —  effect  on 
rent. 

2.  A  breach  of  the  latter  is  not  a  defense 
to  an  action  for  the  nonpayment  of  rent 
under  the  covenant. 


(November  16,  1914.) 
Headnoteg  by  Black,  J. 


Note.  —  Landlord's  ItreacH  of  covenant 
to  repair  or  make  trnprovementa  as 
defense  to  action  for  rent,  or  justtfl- 
cation  for  abandonment. 

The  questions  raised  by  this  note  were 
covered  in  two  separate  notes  in  34  L.R.A. 
(N.S.)  977-984.  A  few  cases  have  been 
decided  since. 

The  fact  that  the  rental  value  of  the 
premises  was  lessened  by  the  breach  of  the 
landlord's  covenant  to  repair  is  immaterial 
in  an  action  by  him  against  the  tenant 
for  rent.  Leisteko  v.  Smith,  160  111.  App. 
170.  This  was  an  action  for  rent  in  which 
the  tenant  pleaded  a  counterclaim  based 
upon  the  landlord's  breach  of  covenant,  and 
it  was  held  that  under  the  pleadings  the 
only  counterclaim  allowable  was  the  amount 
of  damages  sustained  by  reason  of  the 
breach.  The  case  is,  therefore,  not  wholly 
within  the  scope  of  this  note,  which  does 
not  include  the  question  of  tenant's  right 
to  counterclaim,  but  the  reasoning  here  is 
applicable  to  a  case  where  the  attempt 
was  made  to  avoid  payment  of  rent  on  ac- 
count of  the  breach;  for  if  the  reduction 
in  value  cannot  be  shown  as  a  counter- 
claim, a  fortiori,  it  could  not  enable  the 
tenant  to  wholly  avoid  payment  of  rent. 
This  case  does  not  involve  the  right  of  the 
tenant  to  abandon  the  premises. 

Where,  by  the  terms  of  the  lease,  a 
partial  destruction  of  the  building  that  ren- 
ders the  same  "untenantable"  works  a  sus- 
pension of  rent  until  the  building  is  fully 
repaired  by  the  lessor,  the  fact  that  the 
tenant  remained  in  the  building  should  be 
taken  as  some  evidence,  though  not  con- 
clusive   evidence,    of    the    fact    that    tiie 
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APPEAL  by  defendant  from  a  judgment 
of  the  Hudson  County  Circuit  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
rent  alleged  to  be  due  and  unpaid  under  a 
written  lease.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WUliam  D.  Eklwards  and 
Ralph  E.  lium,  with  Messrs.  lium,  Tain- 
blyn,  &  Oolyer,  for  appellant: 

Failure  of  the  landlord  to  do  what  is 
lawfully  required  of  him,  which  renders  the 
demised  premises  unfit  for  the  purpose  for 
which  they  were  leased,  or  which  seriously 
interferes  with  the  beneficial  enjoyment 
thereof,  in  consequence  of  which  the  tenant 
abandons  the  premises,  constitutes  an  evic- 
tion and  releases  the  tenant  from  the  obli- 


gation under  the  lease  to  pay  rent  accru- 
ing thereafter. 

Harthill  v.  Cooke,  19  Ky.  L.  Rep.  1524, 
43  S.  W.  705;  Young  v.  CoUett,  63  Mich. 
331,  29  N.  W.  850;  Tallman  v.  Murphy,  120 
N.  Y.  345,  24  N.  E.  716;  Thalheimer  v. 
Lampert,  49  Hun,  606,  17  K.  Y.  S.  R.  346, 
1  N.  Y.  Supp.  470 ;  Bradley  v.  De  Goicouria, 
12  Daly,  303,  67  How.  Pr.  76;  Brolaskey  v. 
Loth,  5  Phila.  81;  Edwards  v.  Etherington, 
Ryan  &  M.  268;  Alger  v.  Kennedy,  49  Vt. 
109,  24  Am.  Rep.  117;  Lawrence  v.  My- 
cenian  Marble  Co.  1  Misc.  105,  20  N.  Y. 
Supp.  698;  Lawrence  v.  Burrell,  17  Abb.  N. 
C.  312;  LaFarge  v.  Mansfield,  31  Barb. 
345 ;  West  Side  Sav.  Bank  v.  Newton,  76  N. 
Y.  616,  57  How.  Pr.  152;  Tyler  v.  Disbrow, 
40  Mich.  415;  Hunter  v.  Porter,  10  Idaho, 


building  was  not  "untenantable."  Reisch- 
mann  v.  L.  N.  Hartog  Candy  Co.  132  N. 
Y.  Supp.  435.  The  question  as  to  whether 
or  not  the  premises  were  untenantaulc 
should  be  decided  by  the  jury  upon  the  facts 
disclosed  by  the  evidence. 

The  decision  in  Soucy  v.  Louis  Obert 
Brewing  Co.  180  111.  App.  69,  is  based  up- 
on the  assumption  that  where  the  land- 
lord has  covenanted  to  repair,  the  tenant, 
upon  the  premises  becoming  untenantable 
for  lack  of  repair,  may  abandon  them,  and  is 
not  liable  for  rent  thereafter;  but  the  lease 
was  construed  to  mean  that  the  tenant 
was  to  make  the  repairs  at  the  expense 
of  the  landlord,  so  that  there  was  no  cove- 
nant by  the  landlord  to  make  the  repairs, 
and  the  principle  was  not  applied.  The 
lease  contained  a  printed  clause  wherein 
the  lessee  agreed,  to  maintain  and  keep 
the  same  in  as  good  condition  and  repair 
as  same  shall  be  upon  taking  possession 
thereof,  natural  wear,  injury  by  fire,  and 
other  inevitable  accident  excepted,"  and 
a  written  provision  that  "it  is  understood 
and  agreed  that  all  inside  repairs  are  to 
be  made  at  the  expense  of  said  lessee,  and 
all  outside  repairs  at  the  expense  of  said 
lessor."  It  was  held  that  while  the  written 
clause  would  take  precedence  over  the  print- 
ed one  if  they  were  in  conflict,  they  should 
be  construed  together  if  possible,  as  they 
could  be  in  this  case.  Therefore,  when  the 
lack  of  outside  repairs  made  the  premises 
untenantable,  the  tenant,  instead  of  aband- 
oning the  place,  should  have  made  the  re- 
pairs at  the  expense  of  the  landlord. 

Where  a  lease  provided  that  if  the  prem- 
ises were  partly  destroyed  by  fire,  so  as  to 
render  them  untenantable,  the  payment  of 
rent  should  be  suspended  until  the  lessor 
had  fully  repaired  or  rebuilt  them,  and 
that  the  lessee  might  terminate  the  lease 
by  giving  notice  to  that  effect  within  ten 
davs  after  the  fire,  it  was  held  in  Spear  v. 
Baker,  117  Md.  570,  84  Atl.  62,  that,  in  the 
absence  of  notice  by  the  tenant  terminating 
the  lease  within  ten  days  after  the  build- 
ings had  been  partially  destroyed  by  fire, 
the  tenant  would  be  liable  to  the  landlord 
for  rent  beginning  at  the  time  when  the 
L.R.A.1915C. 


repairs  were  completed  only  in  case  the 
premises  were  rebuilt  substantially  as  they 
were  before  the  fire;  and  the  building  of  a 
five-story  warehouse  without  elevators  in 
place  of  a  six-story  one  with  elevators 
is  not  a  substantial  compliance  with  the 
requirements.  Presumably  the  tenant  had 
abandoned  the  premises,  since  he  pleaded 
a  termination  of  the  lease  in  defense  to  an 
action  for  the  payment  of  rent. 

In  Morse  v.  Tochterman,  21  Cal.  App. 
726,  132  Pac.  1055,  it  was  held  that  "the 
neglect  of  the  landlord  to  keep  the  premises 
in  a  condition  suitable  to  the  purpose  for 
which  it  was  rented  may  be  treated  as  on 
eviction  by  the  tenant,  and  he  may  refuse 
to  pay  rent;"  and  the  court  applied  this 
general  rule  to  the  case  where  the  land- 
lord had  covenanted  to  put  the  premises  in 
a  condition  to  be  "ready  for  occupancy," 
and  had  induced  the  tenant  to  take  posses- 
sion before  the  premises  were  ready  by 
verbal  promise  that  they  would  be  complet- 
ed in  certain  respects  within  a  reasonable 
time,  holding  that  the  tenant  was  liable 
for  rent  for  only  the  time  during  which  he 
actually  occupied  the  premises,  but  not  for 
the  time  after  he  had,  because  of  the  land- 
lord's breach  of  covenant,  abandoned  them. 

But  if  the  landlord  has  covenanted  to  put 
the  premises  in  repair  before  the  tenant 
takes  possession,  but  the  tenant  takes  pos- 
session before  the  repairs  are  made,  he  can- 
not avoid  the  payment  of  rent  by  abandon- 
ing the  premises  because  of  the  landlord's 
breach  of  covenant,  since  a  covenant  for 
quiet  enjoyment  is  the  only  covenant  the 
breach  of  which  will  justify  the  tenant  in 
abandoning  the  premises.  Soucy  v.  Louis 
Obert  Brewing  Co.  180  111.  App.  69. 

And  where  an  oral  covenant  to  repair 
was  alleged  to  have  been  made  by  the  les- 
sor, and  a  breach  thereof  alleged  to  have  oc- 
curred, resulting  in  damages  to  the  lessee 
prior  to  the  time  when  notes  for  the  rent, 
secured  by  chattel  mortgage,  were  given  by 
the  lessee,  it  was  held  in  Reardon  v.  Aver- 
buck,  92  S.  C.  569,  75  S.  E.  959,  that,  in  an 
action  of  claim  and  delivery  it  was  not 
error  to  exclude  all  evidence  of  the  covenant, 
its  breach,  and  the  damages,  for  the  rea- 
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72,  77  Pac.  434;  Leonard  7.  Armstrong,  73 
Mich.  577,  41  N.  W.  695;  Bass  v.  Rollins, 
63  Minn.  226,  65  N.  W.  348;  Jackson  y. 
Eddy,  12  Mo.  209;  Weiler  v.  Pancoast,  71 
X.  J.  L.  414,  58  Atl.  1084:  MoCurdy  v. 
Wyckoff,  73  N.  J.  L.  368,  63  Atl.  992;  2  Am. 
&  Eng.  Euc.  Law,  472;  Taylor,  Land.  &  T. 
f  382;  Strohecker  v.  Barnes,  21  Ga.  430,  17 
Ga.  340;  Baird  t.  Evans,  20  111.  29;  Pierce 
T.  Jolderama,  91  Mich.  463,  51  N.  W.  1116; 
Prior  V.  Sanborn  County,  12  S.  D.  86,  80 
N.  W.  169;  Bostwick  v.  Losey,  67  Mich. 
558,  35  N.  W.  246;  Wood,  Land.  &  T.  pp. 
377,  384;  24  Cyc.  1131,  1156. 

Messrs.  Vredenburgh,  Wall,  &  Carey, 
for  appellee: 

If  the  plaintiff  has  failed  to  comply  with 
his  guaranty  to  at  all  times  keep  the  cellar 


waterproof,  at  his  own  expense,  this  does 
not  constitute  an  eviction. 

Upton  V.  Townsend,  17  C.  B.  30,  25 
L.  J.  C.  P.  N.  S.  44,  1  Jur.  N.  S.  1089,  4 
Week.  Rep.  56;  Morris  t.  Kettle,  67  N.  J. 
L.  218,  30  Atl.  879;  Meeker  v.  Spalsbury, 
66  N.  J.  L.  60,  48  Atl.  1026;  Miller  v. 
Maguire,  18  R.  L  770,  30  Atl.  966;  Ogilvie 
V.  Hull,  5  Hill,  52;  Edgerton  v.  Page,  20 
N.  Y.  281;  Huber  v.  Ryan,  26  Misc.  428,  56 
N.  Y.  Supp.  135;  Sully  v.  Schmitt,  147  N. 
Y.  248,  49  Am.  St.  Rep.  659,  41  N.  E.  514; 
Birckhead  v.  Cummins,  33  N.  J.  L.  56; 
Gribbie  v.  Toms,  70  N.  J.  L.  624,  57  Atl. 
144;  Koehler  v.  Scheider,  11  N.  Y.  S.  R. 
676;  Hilliard,  Real  Prop.  p.  349,  §  7; 
Hoeveler  ▼.  Fleming,  91  Pa.  322;  DeWitt  v. 
Pierson,  112  Mass.  8,  17  Am.  Rep.  58. 


son  that  if  the  payment  of  rent  could  have 
been  made  conditional  upon  the  keeping 
of  the  covenant,  the  tenant  had  waived 
his  right  to  defend  on  that  ground  by  giv- 
ing the  rent  notes  after  the  breach  had  oc- 
curred and  the  damag«  had  been  sustained. 

And,  even  though  a  tenant  be  conceded 
to  have  the  right  to  abandon  the  premises 
because  of  their  untenantable  condition, 
if  he  stays  part  of  any  particular  month 
and  then  moves  out  on  account  of  the  con- 
dition of  the  premises  he  is  liable  for  the 
whole  month's  rent,  it  being  payable  in 
advance,  and  the  rule  is  not  changed  by 
the  fact  that  be  was  induced  to  stay  for  that 
part  of  the  month  by  the  agreement  of  the 
landlord's  superintendent  that  the  condi- 
tion would  be  remedied,  the  authority  of  the 
superintendent  to  make  the  agreement  for 
the  landlord  not  having  been  shown.  Brent- 
more  Realty  Co.  v.  Weld,  148  N.  Y.  Supp. 
79. 

Where  it  is  the  landlord's  duty  to  re- 
pair, the  tenant  is  not  released  from  lia- 
bility for  rent  if  he  abandons  the  premises 
upon  their  becoming  untenantable  by  rea- 
son of  other  causes  than  lack  of  repairs, 
for  which  the  landlord  is  not  responsible, 
such  as  offensive  odors  arising  from  food 
materials  carried  to  the  place  by  rats. 
Lumpkin  v.  Provident  Loan  Soc.  —  Ga.  App. 
— ,  84  S.  E.  216.  The  court  humorously 
discussed  the  question  as  follows:  "In 
the  instant  case  the  lease  contained  no  ex- 
press covenant  in  the  lease  for  the  land- 
lord to  keep  the  premises  in  repair;  but  it 
is  true  that,  under  §  3699  of  the  Civil  Code, 
he  must,  without  such  covenant,  keep  them 
in  repair.  Guthman  v.  Castleberrv,  48  6a. 
172;  Whittle  v.  Webster,  55  Ga.  180; 
Driver  v.  Maxwell,  56  Ga.  12;  Lewis  v. 
Chisholm,  68  Ga.  40;  Dougherty  v.  Tavlor 
&  N.  Co.  5  Ga.  App.  773,  63  S.  E.  928.  N<Mie 
of  these  authorities,  however,  control 
this  case,  for  here  no  repairs  were  needed; 
the  undisputed  evidence  being  that  the  phys- 
ical condition  of  the  premises  was  exactly 
the  same  as  when  they  were  leased,  and 
there  was  no  evidence  whatever  that  any 
repairs  were  required.  Our  Georgia  stat- 
ute, however,  does  not  render  the  landlord 
L.R.A,a015C. 


liable  for  extraordinary  and  tmforeseen 
occurrences.  1  Tiffany,  Land.  &  T.  579.  In 
fact,  the  whole  trouble  of  the  plaintiff  in 
error  can  be  summed  up  in  one  word — rats! 
It  is  true  that  the  evidence  discloses  that 
the  office  was  badly  ventilated,  and  one  wit- 
ness for  the  defendant  in  error  testified 
that  was  the  cause  of  the  bad  odor;  but 
the  plaintiff  in  error  himself  makes  no 
such  complaint;  he  puts  the  bad  odors,  and 
the  consequent  untenantability  of  his  office, 
squarely  upon  the  'offending  heads'  of  the 
rats.  There  is  no  contention  that  the  ro- 
dents disturbed  the  office  force  by  unseemly 
squeaking  or  squealing,  or  that  they  other- 
wise conducted  tliemselves  in  any  ungentle- 
manly  or  unladylike  manner,  or  that  they 
gnawed  his  furniture,  or  that  they  them- 
selves had  a  bad  odor;  but  the  sole  conten- 
tion is  that  they  brought  in  food,  presum- 
ably from  an  adjoining  restaurant  (which 
was  established  about  a  year  after  the  plain- 
tiff in  error  released  his  office),  and  that 
this  food  alone  caused  the  offensive  odors. 
The  plaintiff  in  error,  not  being  an  object 
of  charity,  but  a  man  of  considerable  means, 
strongly  objected  to  having  food  thus  brought 
in  to  him  from  his  neighbors,  and  especially 
the  kind  that  was  furnished;  he  not  be- 
ing especially  fond  of  'chicken  bones,'  'fish 
heads,'  'scraps  of  cheese,'  'tripe,'  and  such 
like  delicacies.  He  testified  that  he  dis- 
infected the  premises,  but  all  in  vain.  He 
set  traps,  and  every  day  caught  scores  of 
rats  'as  big  as  squirrels'  but  their  num- 
bers were  no  more  diminished  by  his  cap- 
tures than  were  the  ranks  of  the  Allies  or 
the  Germans  by  the  'Battles  of  the  Aisne.' 
No  traps,  no  disinfectants,  'no  nothing' 
could  stop  the  onslaughter  of  these  hungry 
and  persistent  vermin;  they  were  imbued 
with  the  true  'Atlanta  spirit,'  and  con- 
tinued with  undiminished  ardor  their  kind- 
ly meant,  but  misunderstood,  attentions. 
Finally,  in  despair,  the  plaintiff  in  error, 
having  no  'Pied  Piper'  to  entice  them  by 
the  witchery  of  his  music  to  their  destruc- 
tion in  the  'rolling  waters  of  the  River 
Weser'  (or  the  Chattahoochee),  cut  the 
'Gordian  knot'  by  breaking  his  lease  and 
moving   to    another    and    distant   building. 
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There  is  no  etipulation  in  the  lease  that 
failure  of  the  plaintiff  to  perform  his  guar- 
anty shall  discharge  defendant's  liability  to 
pay  rent,  or  work  a  forfeiture  of  plaintiff's 
rights  under  the  lease.  Hence,  such  failure 
is  not  a  bar  to  the  action  for  rent. 

Surplice  v.  Farnsworth,  7  Mann.  &  O. 
676,  8  Scott,  N.  R.  307,  13  L.  J.  C.  P."  N.  S. 
215,  8  Jur.  760;  Hart  v.  Windsor,  12  Mees. 
&  W.  68,  13  L.  J.  Exch.  N.  S.  129,  8  Jur. 
150,  9  Eng.  Rul.  Cas.  438;  Hunter  v.  Reiley, 
43  N.  J.  L.  480;  Meeker  v.  Spalabury,  66  N. 
J.  L.  60,  48  Atl.  1026;  Coles  v.  Celluloid 
Mfg.  Co.  39  N.  J.  L.  327;  Whitcomb  v. 
Brant,  76  N.  J.  L.  246,  69  Atl.  1086;  Royee 
T.  Guggenheim,  106  Mass.  201,  8  Am.  Rep. 
322;  Huber  v.  Ryan,  26  Misc.  428,  56  N.  Y. 
Supp.  135;  Watts  v.  Coffin,  11  Johns.  495; 
Etheridge  v.  Osbom,  12  Wend.  529;  Tibbits 
V.  Percy,  24  Barb.  39;  Wood,  Land.  &  T. 
§  482,  p.  814;  Taylor,  Land.  &  T.  p.  286, 
§  374;  Grigg  v.  Landis,  21  N.  J.  Eq.  512; 
Den  ex  dem.  Bockover  v.  Post,  25  N.  J.  L. 
285;  Hawley  v.  Kafltz,  148  Cal.  393,  3 
L.R.A.(N.S.)  741,  113  Am.  St.  Rep.  282,  83 
Pac.  248. 

The  covenant  of  the  defendant  to  pay 
rent,  and  the  guaranty  of  the  plaintiff  to 
keep  the  cellar  waterproof,  are  independent 
covenants,  and,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  a  breach  of  either  does 
not  warrant  an  abrogation  of  the  entire 
contract  by  the  injured  party. 

Hunter  v.  Reiley,  43  N.  J.  L.  480;  Thom- 
son-Houston Electric  Co.  v.  Durant  Land 
Improv.  Co.  144  N.  Y.  34,  39  N.  E.  7; 
Leavitt  v.  Fletcher,  10  Allen,  119;  Taylor 
V.  Finnigan,  189  Mass.  668,  2  L.R.A.(N.S.) 


973,  76  N.  E.  203;  Drago  ▼.  Mead,  30  App. 
Div.  258,  51  N.  Y.  Supp.  360;  Blackburn  v. 
Reilly,  47  N.  J.  L.  290,  54  Am.  Rep.  159,  1 
Atl.  27;  Gerli  t.  Poidebard  Silk  Mfg.  Co. 
57  N.  J.  L.  432,  30  L.RA.  61,  51  Am.  St. 
Rep.  611,  31  Atl.  401 ;  Luce  v.  New  Orange 
Industrial  Asso.  68  N.  J.  L.  32,  52  Atl.  306; 
Coursen  v.  Canfleld,  21  N.  J.  Eq.  92;  Va- 
natta  v.  Brewer,  32  N.  J.  Eq.  268,  6  Mor. 
Min.  Rep.  358;  Lewis  v.  Chisholm,  68  Ga. 
42;  Rubens  v.  HiU,  213  IIL  623,  72  N.  E. 
1127. 

Black,  J.,  delivered  the  opinion  of  the 
court : 

The  error  complained  of  by  the  appellant 
in  this  case  is  the  ruling  of  the  trial  court 
directing  a  verdict  for  the  plaintiff.  The 
suit  was  instituted  in  the  Hudson  circuit 
court  to  recover  rent,  due  under  a  written 
lease,  for  the  premises  No.  63  Newark  ave- 
nue, Jersey  City.  The  lease  was  dated  the 
26th  day  of  December,  1901;  the  term  com- 
mencing on  the  Ist  day  of  February,  1902, 
ending  on  the  1st  day  of  May,  1922,  at  the 
yearly  rental  of  $3,000.  llie  lease  con- 
tained these  covenants:  By  the  tenuit: 
"That  the  tenant  shall  pay  the  rent  afore- 
said as  the  same  shall  fall  due."  By  the 
landlord:  "The  basement  shall  be  water- 
proof, and  not  less  than  7  feet  high.  And 
he  does  hereby  guarantee  that  he  will  at 
all  times  during  the  said  lease  keep  the  said 
cellar  waterproof  at  his  own  expense."  The 
evidence  of  the  defendant  showed  that  there 
was  a  breach  of  the  above  covenant  on  the 
part  of  the  landlord  to  keep  the  cellar 
waterproof  during  the  term  of  the  lease. 


We  do  not  think  that,  under  the  law  and  the 
evidence,  the  landlord  can  be  held  respon- 
sible for  the  action  of  the  rats.  It  is  clear- 
ly established  that  there  was  no  bad  odor 
in  the  premises  of  the  plaintiff  in  error  un- 
til after  the  adjoining  restaurant  was  open- 
ed (about  a  year  after  the  plaintiff  in  error 
leased  his  oflice ) ,  and  that  the  odor  was 
caused  entirely  by  food  brought  in,  pre- 
sumably from  that  restaurant,  by  rats. 
There  was  no  evidence  to  show  that  the 
restaurant  was  a  nuisance,  or  that  it  was 
improperly  conducted.  The  plaintiff  in  er- 
ror himself  declared  in  his  testimony  that 
he  could  not  swear  that  it  was  a  nuisance, 
and  that  he  did  not  desire  it  closed  up,  as 
it  was  not  responsible  for  his  troubles,  and 
the  landlord  offered  to  remove  the  restau- 
rant if  the  plaintiff  in  error  would  swear 
that  it  was  a  nuisance,  and  the  plaintiff 
in  error  declined  to  do  so,  saying  it  was 
not  to  blame.  If  the  restaurant  which  caused 
the  influx  of  the  rats,  and  was  thereby  in- 
directly responsible  for  the  odor,  was  not 
to  blame,  how  could  the  landlord  be  held 
responsible  for  the  actions  of  these  pests! 
There  is,  however,  another  plea  which  the 
plaintiff  in  error  might  have  set  up  by  way 
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of  recoupment,  which  would  have  received 
our  careful  and  sympathetic  consideratioa. 
The  fear  of  rats,  and  even  of  mice,  enter- 
tained by  the  fair  sex,  is  proverbial,  and 
this  court  will  take  judicial  cognizance  of 
the  fact  that  any  real  estate  office  overrun 
by  such  -vermin  would  loose  all  patronage 
of  the  ladies,  and  would  be  entirely  deprived 
of  the  refining  and  elevating  influence  of 
their  presence,  to  say  nothing  of  tiie  more 
substantial  emoluments  derived  from  busi- 
ness dealings  with  them.  If  the  plaintiff 
in  error  had  rested  his  case  on  this  ground, 
at  once  solid  and  sentimental,  this  court 
(though  all  of  its  members  are  staid  and  set- 
tled married  men,  but  like  all  men  of  intelli- 
gence and  discernment,  fond  of  the  beauti- 
ful) would  have  diligently  sought  to  find  a 
way  to  relieve  him,  if  not  by  the  harsh  and 
inflexible  rules  of  law,  then  by  the  softer  and 
more  pliant  ones  of  equity.  But,  the  plain- 
tiff in  error  (possibly  through  fear  of  hia 
better  half)  not  having  made  this  plea,  the 
only  thing  we  can  do,  while  affirming  the 
judgment  against  him,  is  to  tender  our 
congratulations  upon  the  fact  that  at  last 
he  has  escaped  from  his  too  attentive 
friends  ( T)— the  rats."  J.  W.  M. 
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The  trial  court  held  that  the  two  covenants 
were  independent.  The  breach  of  the  cove- 
nant to  keep  the  cellar  waterproof  was  not 
a  defense  to  an  action  for  rent.  The  judge 
at  the  trial,  therefore,  directed  a  verdict 
for  $4,350  in  favor  of  the  plaintiff.  It  is 
this  ruling  of  the  trial  judge  which  the  de- 
fendant alleges  is  erroneous  in  law,  and 
seeks  to  have  the  judgment  reversed.  The 
defendant  contends,  to  use  the  words  of  the 
brief,  that  the  failure  of  the  landlord  to  do 
what  is  lawfully  required  of  him,  either  by 
the  terms  of  the  lease  or  otherwise,  which 
renders  the  demised  premises  unfit  for  the 
purpose  for  which  they  are  leased,  or  which 
seriously  interferes  with  the  beneficial  en- 
joyment thereof,  in  consequence  of  which 
the  tenant  abandons  the  premises,  consti- 
tutes an  eviction  by  construction  of  law, 
and  releases  the  tenant  from  the  obligation 
under  the  lease  to  pay  rent  accruing  there- 
after; while  the  plaintiff  contends  that  the 
failure  by  the  landlord  to  perform  his 
guaranty  does  not  constitute  an  eviction  in 
fact  or  constructively. 

There  are  numerous  cases  in  this  and 
other  jurisdictions  illustrating  the  principle 
of  eviction,  both  actual  and  constructive, 
applied  as  a  defense  to  an  action  for  the 
nonpayment  of  rent.  Chief  Justice  Jervis, 
in  the  case  of  Upton  v.  Townsend,  17  C. 
B.  30,  61,  after  speaking  of  a  physical  ex- 
pulsion or  a  motion,  in  reference  to  a  con- 
structive eviction,  said:  "I  think  it  may  l>e 
taken  to  mean  this:  Not  a  mere  trespass 
and  nothing  more,  but  something  of  a  grave 
and  permanent  character  done  by  the  land- 
lord with  the  intention  of  depriving  the  ten- 
ant of  the  enjoyment  of  the  demised  prem- 
ises." 

This  definition  of  A  constructive  eviction 
was  cited  with  approval  by  our  supreme 
court  in  the  cases  of  Meeker  v.  Spalsbury, 
66  K  J.  L.  63,  48  Atl.  1026;  Metropole 
Constr.  Co.  v.  Hartigan,  83  N.  J.  L.  411,  85 
Atl.  313. 

The  record  shows  that  the  premises  were 
fitted  for  and  used  as  a  Childs  restaurant. 
Soon  after  the  place  was  opened  for  busi- 
ness, there  was  water  in  the  basement, 
which  was  taken  care  of,  by  the  tenant, 
with  a  hand  pump;  that  at  times  it  got  2 
feet  deep;  that  the  tenant  moved  out  of  the 
premises  in  May,  1904,  and  resumed  again 
in  November,  1904.  From  1905  to  1909  the 
premises  were  sublet.  The  tenant  aban- 
doned the  premises  in  1909.  In  October, 
1910,  there  were  3  feet  of  water  in  the  cel- 
lar. The  presence  of  the  water  in  the  cel- 
lar was  wholly  due  to  the  fact  that  the 
walls  and  foundations  were  not  waterproof. 
The  cellar  was  necessary  for  the  conduct  of 
the  bnsiness  of  the  defendant.  The  cellar 
was  used  in  part  for  storage,  but  mainly 
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for  the  steam  apparatus  that  perfects  the 
coffee.  There  is  no  evidence  that  the  land- 
lord in  any  way  was  responsible  for  the 
water  in  the  cellar,  except  that  the  walls 
and  foundations  were  n<^  waterproof,  ac- 
cording to  the  guaranty.  The  facts  in  the 
record,  on  which  the  judge  at  the  trial  was 
called  upon  to  make  a  ruling,  tested  by  the 
rule  above  cited,  fall  short  of  making  out 
either  an  actual  or  constructive  eviction. 
We  are  unable  to  find  in  the  record  any 
evidence  that  shows  that  the  landlord,  or 
by  his  procurement,  did  anything  with  the 
intention  of  depriving  the  tenant  of  the  en- 
joyment of  the  premises.  A  breach  of  his 
covenant  was  not  a  defense  to  the  action. 
The  ruling  of  the  trial  court  in  directing 
a  verdict  for  the  plaintiff  was  not  error. 

No  error  appearing    in    the    record,  the 
judgment  is  afBrmed. 


OHIO  StrPREME  COURT. 

A.   R.    CREAMER,   Exrs.,   etc.,    of   Emma 
Weaver,  Deceased,  Plfl.  in  Err, 

V. 

SARAH  E.  HARRIS. 
■(—  Ohio  St.  — ,  10«  N.  E.  967.) 

Will  ^  construction  —  ejnsdem  generis. 

1.  In  the  construction  of  wills,  a  presump- 
tion prevails,  especially  in  items  not  resid- 
uary, that,  where  a  more  general  descrip- 
tion is  coupled  with  an  enumeration  of 
things,  the  description  shall  cover  only 
things  ejusdem  generit. 

Same  —  intention  of  testator. 

2.  This,  however,  is  only  a  rule  of  pre- 
sumption, and  must  yield  to  the  testator's 
intent  as  gathered  from  the  whole  instru- 
ment, but  where  the  presumption  is  favored 
and  supported  by  the  evident  intention  of 
the  testator,  as  developed  from  a  considera- 
tion of  all  the  parts  of  the  instrument, 
then  such  rule  of  presumption  should  be 
applied  to  the  matter  in  question. 

(March  17,  1914.) 

Headnotes  by  the  Coubt. 


Note.  —  Wills:  what  passes  under  be- 
quest of  contents  of,  or  property,  ef- 
fects, etc.,  contained  in,  a  place  or  re- 
ceptacle. 

It  is  the  purpose  of  the  present  note  to 
treat  the  cases  which  determine  what  passes 
under  a  bequest  in  general  terms,  such  as 
contents  of,  or  personal  property,  effects, 
etc.,  in,  a  certain  place  or  receptacle,  such, 
for  example,  as  a  house  or  barn,  or  desk, 
bureau,  box,  safe,  etc. 

This  question  can  be  answered  only  by 
applying  the  general  rules  of  construction 
of  wills,  the  cardinal  one  of  which  is  that 
the  general  intent  of  the  testator,  if  not 
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ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment  aflirming 
a  judgment  of  tlie  Court  of  Common  Pleas 
in  defendant's  favor  in  a  suit  for  tlie  con- 
struction of  the  will  of  Eauna  Weaver,  de- 
ceased. Reversed. 
Statement  by  Nichols,  Ch.  J.: 
The  controversy  in  this  action  centers 
around  the  clause  "one  bureau  and  con- 
tents," mentioned  in  the  second  item  of  the 
last  will  and  testament  of  Emma  Weaver, 
late  a  resident  of  Fayette  county,  Ohio,  and 
demands  an  interpretation  thereof  in  order 
that  the  true  intention  of  the  testatrix  may 
be  ascertained.  The  will  in  its  entirety 
reads  thus: 
'    "I,  Emma  Weaver  of  the  county  of  Fay- 


ette and  state  of  Ohio  do  make  and  publish 
this  my  last  will  and  testament. 

"Item  1.  It  is  my  will  that  all  my  just 
debts  be  first  paid. 

"Item  2.  I  give  to  my  husband  Silas 
Weaver  the  sum  of  $10  in  money  and  he  ia 
to  have  the  right  to  occupy  the  house  in 
which  we  now  live  for  six  months  after  my 
death.  The  above  I  give  to  him  in  lieu  of 
all  claims  against  my  estate  as  widower  and 
given  also  on  the  condition  that  he  survives 
me. 

"Item  3.  I  give  and  bequeath  to  Sadie 
Harris  widow  of  John  Harris  all  my  car- 
pets, window  blinds  and  curtains,  1  clock, 
1  stand,  1  bureau  and  contents,  6  kitchen 
chairs,  1  small  rocking  chair,  1  safe,  all  my 
dishes,  all  crocks,  jars,  washtub  and  board. 


inconsistent  with  some  established  rule  of 
law  or  public  policy,  must  govern.  General- 
ly speaking,  this  intention  is  to  be  gathered 
from  consideration  of  the  will  as  a  whole, 
construed  in  the  light  of  the  circumstances 
surrounding  its  execution,  the  nature  and 
amount  of  the  property  devised,  the  rela- 
tion of  the  parties,  etc.,  together  witli  vari- 
ous minor  or  subordinate  and  ancillary 
rules  of  construction  which  have  been  es- 
tablished by  the  courts.  Among  the  latter 
may  be  mentioned  the  rule  which  requires 
that,  when  possible,  the  will  must  be  given 
effect  as  a  whole;  the  rule  that  the  will 
should  be  so  construed  as  to  dispose  of  the 
whole  estate ;  the  rule  that  particular  words 
or  terms  inconsistent  with  the  general  con- 
text will  be  rejected;  and  the  rule,  doctrine, 
or  maxim  ejusdem  generit,  itself  a  rule  of 
intention,  by  which  the  natural  import  of 
words  of  general  description  or  broad  mean- 
ing is  confined  or  restricted  to  matters  or 
things  of  the  same  class  as  is  comprehended 
by  accompanying  words  of  specific  or  limit- 
ed meaning. 

Beyond  the  establishment  of  the  above 
and  similar  rules  of  construction,  the  in- 
dividual cases  are  of  little  value  except 
for  purposes  of  illustration.  This  is  nec- 
essarily true  because  the  facts  and  cir- 
cumstances vary  in  practically  all  cases, 
the  effect  of  which  is  that  but  little  aid  in 
determining  the  intent  of  the  testator  in  a 
particular  case  is  afforded  by  the  determina- 
tion of  the  intent  of  the  testator  in  a  pre- 
ceding case.  The  impracticability  of  basing 
decisions  on  precedents  is  aptly  illustrated 
by  many  of  the  following  cases,  wherein 
contrary  conclusions  are  reached  upon  facts 
which  in  the  main  are,  to  say  the  least, 
similar. 

Cases  illustrating  general  rule  of  intent. 

In  Gaff  V.  Cornwallis,  219  Mass.  226,  106 
N.  E.  860,  the  court,  adhering  to  the  rule 
that  whetiier  all  the  things  contained  in 
a  receptacle  will  pass  under  a  bequest  of 
its  contents  depends  upon  the  intention  of* 
the  testator,  held  that  a  bequest  of  the  con 
tents  of  a  safe  deposit  box  passed  a  mort 
L.R.A.1915C. 


gage,  some  corporate  stock,  and  two  bank 
books  found  ,  therein,  saying:  "It  seems 
clear  that  by  the  bequest  of  the  'contents' 
of  this  safe  deposit  drawer  or  box  the  tes- 
tatrix intended  to  give  to  the  plaintiff  the 
property  in  question.  This  place  of  security 
was  under  the  sole  control  of  the  testatrix. 
She  alone  knew  what  valuable  papers  she 
had  deposited  or  intended  to  deposit  therein. 
Her  language,  by  its  plain  meaning,  em- 
braced whatever  securities  and  property 
she  might  have  in  the  box  at  the  time  of 
her  death,  except  such  as  were  otherwise 
disposed  of  by  the  will,  or  from  their  nature 
would  not  be  the  subject  of  a  devise  or  be- 
quest. .  .  .  Whether  all  the  things  con- 
tained in  the  receptacle,  or  only  specially 
designated  articles  therein,  will  pass  by 
such  a  bequest,  will  depend  upon  the  in- 
tention of  the  testator  as  manifested  by  the 
words  he  uses." 

In  Foxall  v.  McKenney,  3  Cranch,  C.  C. 
206,  Fed.  Cas.  No.  5,016,  it  was  held  that 
a  bequest  of  testator's  two  residences,  to- 
gether with  all  the  "furniture  and  house- 
hold effects  in  both  residences,"  did  not 
pass  coffee  in  a  bag,  wine  in  bottles,  and 
brandy  in  a  cask,  which  had  been  laid  in 
by  the  testator  for  current  use  and  con- 
sumption by  himself  and  family,  the  court 
saying  that  where  the  words  used  are  suf- 
ficiently broad  and  extensive  to  either  cover 
or  be  interpreted  to  exclude  the  things  in 
question,  the  testator's  intention,  gathered 
by  a  comprehensive  view  of  the  whole  will 
and  the  circumstances  in  which  the  testa- 
tor was  at  the  time  of  making  it,  must  gov- 
ern, and  that  in  the  present  case  the  testa- 
tor could  not  be  regarded  as  having  intended 
to  include  in  the  bequest  the  coffee,  wine, 
and  brandy  in  question  at  the  time  he  made 
his  will,  or  even  to  have  thought  of  pro- 
vender at  such  time. 

In  Ball  V.  Dixon,  83  Hun,  344,  31  N.  Y. 
Supp.  990,  pursuant  to  the  probable  inten- 
tion of  the  testator  as  determined  by  the 
court,  it  was  held  that  a  devise  of  a  farm, 
together  with  a  bequest  of  "all  the  person- 
■bl  property  upon  said  farm,  including  all 
of  the  personal  property  in  the  house  and 
in  the  other  buildings  on  said  premises," 
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all  baskets,  1  green-«olored  trunk  and  con- 
tents; and  also  all  kitchen  furniture  of 
every  character  and  description  which  she 
shall  have  absolutely  subject  to  the  rights 
of  my  husband. 

"Item  4.  I  give  and  bequeath  to  William 
R.  Harris  my  Bible,  large  looking  glass,  1 
rocking  chair  and  6  cane-bottom  chairs, 
stepladder  and  all  spades,  shovels,  hoes, 
etc. 

"Item  5.  I  give  and  bequeath  to  Frances 
Weaver  1  small  black  trunk  and  contents 
therein  except  deeds  and  my  private  papers. 

"Item  6.  I  give  and  bequeath  to  Nora 
Anderson  1  bedstead  and  bedding  complete 
including  pillows. 

"Item  7.  I  give  and  bequeath  to  Sadie 
Harris  widow  of  John  Harris,  Mattie  Har- 


ris and  Frances  Weaver  equally  to  be  di- 
vided between  them  all  my  clothing  also 
all  other  chattel  property  not  heretofore 
disposed  of — as  I  do  not  want  sale  of  my 
chattel  effects. 

"Item  8.  It  is  my  will  and  I  order  and 
direct  that  my  executor  sell  all  my  real 
estate  at  public  or  private  sale  on  such 
terms  as  he  deems  best,  and  to  make  and 
deliver  deeds  to  purchasers  as  fully  and 
completely  as  I  might  do  if  living  and  that 
he  convert  all  other  personal  property  not 
above  disposed  of  in  kind  into  money. 

"Item  9.  I  give  and  bequeath  to  Nellie 
Jones,  Julia  Bibba  and  William  Sbafers  of 
Oxford,  Granville  Co.,  N.  C,  share  and 
share  alike  in  money  all  the  residue  of  my 


did  not  convey  promissory  notes,  certificates 
of  deposit,  and  pass  books  representing 
money  in  bank  which  were  found  in  a  safe 
in  the  house  on  the  farm.  In  determining 
the  testator's  intention  the  court  took  into 
consideration  the  facts  that  the  notes,  cer- 
tificates, and  pass  books  in  question  repre- 
sented about  one  third  of  the  estate,  and 
that  there  was  no  apparent  reason  for  favor- 
ing the  devisee  of  the  farm  to  such  an  ex- 
tent as  claimed  by  him,  and  that,  by  allow- 
ing such  assets  to  pass  under  the  residuary 
clause,  an  equitable  and  reasonable  distribu- 
tion of  the  property  would  be  affected. 

In  Blackmer  v.  Blackmer,  63  Vt.  236,  22 
Atl.  600,  it  was  held  that  a  devise  of  a 
life  interest  in  testator's  home  place,  to- 
gether with  a  similar  interest  in  "all  the 
household  goods,  furniture,  provisions,  and 
other  goods  and  chattels,  except  the  piano, 
.  .  .  which  may  be  therein,"  did  not  con- 
vey the  income  from  certain  promissory 
notes  found  in  the  house,  the  court  conclud- 
ing, upon  looking  at  the  provisions  of  the 
will  as  a  whole  and  construing  the  same  in 
the  light  of  the  surrounding  circumstances, 
that  it  was  not  the  intention  of  the  testator 
to  dispose  of  any  interest  in  the  promis- 
sory notes  by  the  use  of  the  phrase  "other 
goods  and  chattels." 

In  Lock  v.  Noyes,  9  N.  H.  430,  a  bequest 
of  a  "trunk  and  all  its  contents"  was  held 
to  pass  a  promissory  note  which  had  been 
indorsed  and  placed  therein  prior  to  the 
making  of  the  will,  the  court  finding  that 
such  was  the  intention  of  the  testator,  and 
that  the  indorsing  of  the  note  gave  it  the 
necessary  locality.  It  was  also  said  that 
the  indorsing  of  the  note  and  the  placing 
of  it  in  the  trunk  before  the  making  of  the 
will  strongly  indicated  that  the  testator 
intended  it  to  pass  along  with  the  other 
contents  of  the  trunk. 

In  Read  v.  Stewart,  4  Russ.  Ch.  69,  it  was 
held,  pursuant  to  the  found  intention  of 
the  testator,  that  a  bequest  of  a  "cabinet 
with  whatever  it  contains  except  money" 
did  not  pass  a  promissory  note  found  in  the 
cabinet. 

In  Anonymous,  Prec.  in  Ch.  8,  a  devise 
of  money  in  a  certain  sum,  and  "all  the 
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goods  and  chattels,  plate,  jewels,  and  house- 
hold stuff  and  stock  upon  the  ground  in 
and  belonging  to  his  house,"  was  held  not 
to  cover  a  sum  of  money  in  the  house,  such 
being  the  probable  intent  of  the  testator. 

In  Dennett  v.  Hopkinson,  63  Me.  360,  18 
Am.  Rep.  227,  it  was  held  that  crops  har- 
vested and  in  the  bams  passed  under  a 
clause  in  a  will  giving  all  testator's  live 
stock  and  farming  tools  and  all  his  house- 
hold furniture  and  other  articles  of  person- 
al property  in  and  about  the  farm  buildings, 
a  part  of  which  consisted  of  the  bams  con- 
taining the  crops  in  question. 

Cases  illustrating  rule  ejvsdem  generis — de- 
feating gift. 

In  Peaslee  v.  Fletcher,  60  Vt.  188,  6  Am. 
St.  Rep.  103,  14  Atl.  1,  it  was  held  that  a 
devise  of  a  certain  place  "with  my  house- 
hold furniture  and  all  my  personal  goods 
and  chattels  on  said  premises  at  the  time 
of  my  decease"  did  not  include  promissory 
notes  and  cash  in. the  house  at  the  specified 
time,  the  court  saying  that  the  rule  was 
that,  except  in  residuary  clauses,  general 
words  following,  but  coupled  with,  words 
of  a  limited  meaning,  are  to  be  restricted 
to  the  same  class  of  things  as  the  latter. 

In  Re  Reynolds,  124  N.  Y.  388,  26  N.  E. 
954,  affirming  55  Hun,  603,  9  N.  Y.  Supp. 
949,  which  affirmed  7  N.  Y.  S.  R.  725,  it 
was  held  that  a  devise  of  a  building,  "in- 
cluding all  the  furniture  and  personal  prop- 
erty in  and  upon  the  same  or  in  any  manner 
connected  therewith,"  did  not  pass  title  to 
bank  books,  securities,  and  money  contained 
in  a  safe  on  the  premises,  the  court  saying 
that  the  general  rule  of  construction  that, 
in  the  absence  of  a  showing  of  an  intention 
to  the  contrary,  general  words  used  in  con- 
nection with  words  of  specific  import  will 
be  restricted  to  things  of  the  class  or  class- 
es enumerated,  will  be  applied,  at  least 
where  there  is  a  residuary  clause  which 
prevents  intestacy  as  to  any  portion  of  the 
estate. 

In  Gibbs  v.  Lawrence,  30  L.  J.  Ch.  N.  S.  170, 
7  Jur.  N.  S.  137,  3  L.  T.  N.  S.  307,  9  Week. 
Rep.  93,  set  out  in  Cbeameb  v.  Harris,  it  was 
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estate  after  the  foregoing  provisionB  of  my 
will  have  been  complied  with. 

"It  is  my  desire  and  I  direct  that  my 
executor  shall  see  to  it  that  I  be  given  a  nice 
funeral;  but  not  to  cost  over  $300.  I  nomi- 
nate A.  R.  [Creamer]  executor  of  this  my 
last  will  and  testament." 

This  will  was  executed  six  years  before 
the  death  of  the  testatrix,  who  was  an  aged 
colored  woman;  she  having  reached  the  ad- 
vanced years  of  eighty-seven  at  the  time  of 
her  death. 

The  contents  of  the  bureau  were  made  up 
substantially  of  female  wearing  apparel, 
and  in  addition  the  sum  of  $320  found  in 
one  of  the  drawers  of  the  bureau. 

The  testatrix,  at  the  time  of  the  execu- 
tion of  the  will,  was  a  married  woman,  but 


childless;  her  husband,  however,  did  not 
survive  her.'  She  had  no  blood  relatives 
in  Ohio;  the  only  known  next  of  kin  being 
those  mentioned  in  item  9  of  the  will,  the 
residuary  clause. 

Both  the  common  pleas  and  the  circuit 
courts  held  the  description  in  question  suf- 
ficiently definite  to  pass  title  to  the  defend- 
ant in  error,  Sarah  £.  Harris,  u  to  both 
wearing  apparel  and  the  money. 

Messrs.  Creamer,  Creamer,  &  Thomp- 
son, for  plaintiff  in  error. 

Messrs.  Rankin  &  Rankin,  for  defend- 
ant in  error: 

The  rule  ejuidem  generis  has  no  applica- 
tion whatever  to  the  case  at  bar. 

State  V.  Broderick,  7  Mo.  App.  19 ;  Smith 


held,  applying  the  rule  that  where  general 
words  follow  a  specific  enumeration  of  arti- 
cles, the  former  must  be  construed  as  limited 
to  things  ejusdem  generis  with  the  latter, 
that  a  sum  of  money  found  in  a  house  did  not 
pass  under  a  bequest  of  "all  and  singular 
my  household  furniture,  plate,  linen,  china, 
pictures,  and  other  the  goods,  chattels, 
and  effects  which  shall  be  in,  upon,  or  about 
my  dwelling  house  and  premises  at  the 
time  of  my  decease." 

In  Trafford  v.  Berrige,  1  Eq.  Cas.  Abr. 
201,  a  devise  by  a  testator  of  "all  his  goods, 
chattels,  household  stuff,  furniture,  and 
other  things  which  then  were  or  should  be 
in  his  house  at  the  time  of  his  death"  was 
held  not  to  pass  money  found  in  the  house, 
it  being  said  that  "by  the  words  'other 
things'  shall  be  included  things  of  like  na- 
ture and  species  with  those  before  mention- 
ed." 

In  Smith  v.  Knight,  18  Grant,  Ch.  (U. 
C.)  492,  it  was  held  that  both  controlling 
authority  and  the  rule  ejusdem  generis  re- 
quire that  a  bequest  to  K.  of  the  testatrix' 
"carpet,  blanketo,  and  whatever  else  I  may 
have  at  his  hous^'  must  be  held  to  pass 
neither  certain  mortgages  nor  a  bank  de- 
posit receipt  belonging  to  the  testatrix 
and  found  at  K.'s  house. 

In  Re  Miller,  81  L.  T.  N.  S.  365,  applying 
the  doctrine  ejusdem  generis,  it  was  held 
that  a  bequest  of  "all  the  rest  of  the  furni- 
ture and  effects"  at  testator's  house,  follow- 
ing a  specific  bequest  of  certain  books,  wine, 
and  plate,  must  be  held  not  to  pass  a  large 
sum  in  bank  notes,  stock  receipts,  and  cer- 
tificates or  jewelry  found  in  the  house. 

And  in  Northey  v.  Faxton,  60  L.  T.  N.  S. 
30,  a  bequest  of  "all  the  household  furniture 
and  effects  belonging  to  me  in  and  about 
my  country  residence"  was  held  to  be  so 
limited  under  the  rule  ejusdem  generis  as 
not  to  pass  jewelry  found  in  the  house. 

In  Ludwig  v.  Bungart,  33  Misc.  177,  67 
N.  Y.  Supp.  177,  it  was  held  that  a  devise 
of  all  testator's  "household  furniture  and 
store  with  contents  of  house,"  the  store  be- 
ing under  the  living  rooms,  did  not  carry 
money,  watches,  and  jewelry  which  were  in 
a  safe  in  the  store,  it  being  said  that  the 
L.R.A.1915C. 


general  phrase  "contents  of  house"  following 
the  specific  one  of  "household  furniture" 
must  be  confined  to  matters  ejusdem  generic 
with  the  latter. 

In  MacPhail  v.  Phillips  [1904]  1  I.  R. 
155,  the  doctrine  ejusdem  generis  was  held 
to  prevent  a  bequest  of  "all  my  household 
furniture  and  effects  in  my  residence"  from 
passing  a  large  amount  of  wool,  part  of 
testator's  stock  in  trade,  stored  in  a  store 
which  was  at  the  rear  of,  and  which  admit- 
tedly formed  a  part  of,  the  residence. 

— aided  by  general  intent. 

In  Re  O'Brien  [1906]  1  L.  R,  649,  applying 
the  general  rules  of  intention  and  ejusdem 
generis,  it  was  held  that  a  bequest  of  testa- 
tor's "house,  furniture,  and  whatever  is  in 
the  house  I  now  dwell  in  and  in  the  house 
adjoining,  so  far  as  it  belongs  to  me,"  did 
not  pass  a  comparatively  large  sum  of  mon- 
ey found  in  a  box  in  one  of  the  houses. 

In  Campbell  t.  M'Grain,  Ir.  Rep.  9  Eq. 
397,  pursuant  to  the  intention  of  the  testa- 
tor as  determined  from  the  will  as  a  whole, 
aided  by  application  of  the  rule  of  construc- 
tion ejusdem  generis,  a  bequest  of  all  testa- 
tor's household  furniture,  plate,  linen,  and 
all  other  effects  in  his  dwelling  house  was 
held  not  to  pass  £310  found  in  the  house. 
And  following  Campbell  v.  M'Grain,  supra, 
it  was  held  in  Watson  v.  Arundel,  Ir.  Rep. 
10  Eq.  299,  that  a  bequest  of  "my  plate, 
house  linen,  furniture,  and  all  other  effects 
in  my  house  at  the  time  of  my  death"  did 
not  pass  a  "sum  of  cash"  found  in  the  house. 

In  Fenton  v.  Fenton,  35  Misc.  479,  71 
N.  Y.  Supp.  1083,  the  court  applied  both 
the  general  rule  of  intent  and  the  rule  of 
ejusdem  generis  in  case  of  a  devise  of  a 
house  and  a  bequest  of  "all  the  contents 
of  every  kind  and  nature  therein  contained, 
.  .  .  and  the  furniture  and  all  the  con- 
tents thereof,"  holding  that  bonds,  mortga- 
ges, bank  books,  and  cash  found  in  a  safe 
in  the  house  did  not  pass  under  the  quoted 
clause  of  the  will, — ^the  terms  of  the  will, 
taken  as  a  whole  and  considered  in  connec- 
tion with  the  theory  that  if  possible  effect 
must  be  given  to  all  the  provisions  of  the 
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▼.  Jewett,  40  N.  H.  S13;  Lock  v.  Noyes,  9 
N.  H.  430;  Fein  v.  Miznerr,  41  Ind.  App. 
266,  83  N.  E.  785;  National  Bank  v.  Ripley, 
161  Mo.  126,  61  S.  W.  687 ;  Martin  t.  State, 
156  Ala.  89,  47  So.  104. 

Nichols,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  testimony  in  the  case  shows  that  the 
testatrix  died  seised  of  real  estate  of  the 
approximate  value  of  $4,000,  and  chattel 
property,  exclusiTe  of  the  money  in  dispute, 
of  a  value  less  than  $50. 

The  executor  maintains  that,  viewing  the 
will  as  a  whole,  it  cannot  be  said  that  the 
testatrix  intended  to  bequeath  the  $320- 
found  in  the  bureau  to  the  defendant  in 
error,  while  the  legatee  mentioned  in  item 


3  just  as  strongly  contends  that  the  plain 
and  unambiguous  meaning  of  the  term 
"contents"  is  of  a  such  a  character  as  to 
carry  all  the  bureau  might  contain,  whether 
it  be  wearing  apparel,  notes,  credits, 
moneys,  or  what  not. 

Ko  direct  authority  can  be  found  in  Ohio 
which  will  aid  the  court  in  its  interpreta- 
tion of  the  dispute  in  question,  although  in 
other  jurisdictions,  both  in  England  and 
United  States,  cases  are  not  few  which  con- 
strue substantially  similar  expressions.  In 
volume  51  of  the  Connecticut  Reports,  at 
page  569,  in  the  case  of  Webster  v.  Wiers, 
the  court  holds:  "A  testatrix  made  the  fol- 
lowing bequest:  'I  give  to  M  all  my  house- 
hold effects,  books  and  papers  of  value,  and 
everything     the     house     contains.'     .    .     . 


will,  manifesting  a  lack  of  intention  to 
pass  the  securities  under  the  quoted  provi- 
sion. In  this  case,  had  the  will  been  given 
the  construction  contended  for  by  tiie  devi- 
see of  the  house  and  contents,  it  would  have 
rendered  other  material  provisions  of  the 
will  of  no  force  or  effect. 

In  Dutton  v.  Hockenhull,  22  Week.  Rep. 
701,  a  bequest  of  a  writing  desk,  together 
with  "all  the  small  coins,  curiosities,  and 
other  articles"  therein  contained,  following 
a  legacy  of  money  to  the  same  person,  was 
held  not  to  pass  a  sum  of  £321  consisting  of 
gold,  bank  notes,  silver,  and  copper  found  in 
the  desk,  it  being  said  that  the  term  "small 
coins"  must  be  regarded  as  ejusdem  generis 
with  curiosities,  and  that  the  indicated  in- 
tention of  the  testator  was  not  to  include 
any  considerable  siun  of  money  in  the  be- 
quest of  the  desk  and  its  contents. 

In  Webster  v.  Wiers,  51  Conn.  669,  both 
the  headnote  and  opinion  of  which  are 
quoted  in  Crbameb  v.  Habbis,  it  was  held 
tiiat  a  bequest  of  "all  my  household  effects, 
books  and  papers  of  value,  and  every  thing 
the  house  contains,"  did  not  include  a  prom- 
issory note  and  bank  book  representing 
large  deposits  found  in  the  house,  the  court 
saying  that  the  articles  intended  by  the 
quoted  clause  were  strictly  "household 
effects,"  or  in  other  words  were  things  ejus- 
dem generis  with  the  specific  articles  enu- 
merated. 

In  Re  Delaney,  133  App.  Div.  409,  117 
N.  Y.  Supp.  838,  affirmed  without  opinion 
in  196  N.  ¥.  630,  89  N.  E.  1098,  it  was  held 
that  a  bequest  of  "all  the  household  furni- 
ture and  personal  property  of  whatsoever 
kind  in  my  dwelling  house"  did  not  include 
money  evidenced  by  bank  pass  books,  or  cash 
or  jewelry,  in  sudi  house  at  the  testatrix' 
death,  the  court  applying  the  rule  that  the 
intention,  as  gathered  from  the  will  and 
the  surrounding  circumstances,  must  con- 
trol. And  in  this  case  it  was  further  held 
that  the  fact  that  there  was  no  residuary 
clause  in  the  will  did  not  necessarily  bring 
it  within  the  exception  sometimes  made  to 
the  rule  ejusdem  generis,  namely,  that  gen- 
eral words  will  not  be  limited  to  less  than 
their  natural  import  by  reason  of  their 
L,R.A.1915C. 


use  in  connection  with  specific  terms  where 
there  is  no  residuary  clause,  and  that  such 
exception  or  rule  did  not  preclude  applica- 
tion of  the  rule  that  the  intention  of  the 
testator  must  govern.  And  upon  the  latter 
point,  see  Mahony  v.  Donovan,  14  Ir.  Ch. 
Rep.  388,  as  set  out  in  the  next  following 
subdivision. 

And  see  CB&A.UKB  v.  Habris. 

— ^not  defeating  gift;    rule  as  subordinate 
to  general  intent. 

In  Mahony  v.  Donovan,  supra,  a  bequest 
of  "my  dwelling  house,  household  furniture, 
and  all  things  now  therein  in  my  possession, 
especially  my  car  horse  and  covered  and 
side  cars,"  was  held  to  pass  a  large  sum  in 
bank  notes  found  in  the  house,  which  were 
known  by  the  testator  to  be  therein  at  the 
time  he  made  his  will.  In  this  case  the  will 
contained  no  residuary  clause,  and  while 
the  court,  in  determining  the  testator's  in- 
tention, laid  some  stress  upon  the  fact  that 
the  will,  unless  given  the  above  stated  con- 
struction, would  not  dispose  of  the  whole 
estate,  did  not  expressly  point  out  that  the 
rule  ejusdem  generis  does  not  apply  to  gen- 
eral terms  used  in  wills  containing  no  resid- 
uary clause.  Such  a  rule  has  been  laid 
down  in  some  cases  foreign  to  the  present 
note. 

It  has  been  held  that  the  rule  that  words 
of  general  description  must  be  confined  t« 
matters  or  things  ejusdem  generis  with 
specified  subjects  cannot  be  applied  so  as  to 
overthrow  the  intention  of  the  testator  as- 
certained from  the  will  as  a  whole  and  the 
circumstances. 

Applying  this  theory  it  was  held  in  Brom- 
berg  V.  McArdle,  172  Ala.  270,  55  So.  805, 
Ann.  Gas.  1913D,  855,  that  a  pocket  book 
containing  a  sum  of  money,  found  in  a  bu- 
reau, passed  under  a  devise  of  a  certain 
residence  "together  with  all  the  household 
and  kitchen  furniture,  and  all  other  per- 
sonal property  contained  in  said  residence." 

So,  in  Perea  v.  Barela,  6  N.  M.  458,  23 
Pac.  766,  the  rule  ejusdem  generis  was  said 
to  rest  on  a  mere  presumption  easily  re- 
butted by  anything  showing  that  a  larger 
subject  than  any  specifically  named  was  in 
42 
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Held,  not  to  include  a  promissory  note  of 
$100,  and  a  savings  bank  book  with  deposits 
of  $2,500  represented  by  it,  which  belonged 
to  the  testatrix  and  were  found  among  her 
papers  in  her  dwelling  house  immediately 
after  her  death." 

Park,  Ch.  J.,  in  his  opinion  in  this  case, 
at  page  S7S  of  51  Conn.,  says:  "It  seems 
clear  to  us  that  the  articles  ...  in- 
tended are  strictly  household  effects,  such 
articles  as  were  kept  for  household  and  fam- 
ily use.  It  is  true  that  she  uses,  at  the 
close  of  the  bequest,  the  sweeping  expres- 
sion, 'and  everything  the  house  contains' 
.  .  .  It  would  be  a  very  unnatural  thing 
that  a  testator  should  describe  such  prop- 
erty, and  of  such  value,  merely  as  house- 
hold effects  and  as  a  part  of  all  the  house 


contained.  ...  It  is  hardly  credible 
that  a  particular  allusion  to  them  should 
not  have  been  made  if  she  had  intended  to 
embrace  them  in  the  bequest." 

In  the  case  of  Gibbs  v.  Lawrence,  7  Jur. 
N.  S.  137,  Vice  Chancellor  Wood,  a  jurisfr 
of  great  learning  and  high  repute,  held  that 
a  bequest  of  "all  and  singular  my  household 
furniture,  plate,  linen,  china,  pictures,  and 
other  the  goods,  chattels,  and  effects  which 
shall  be  in,  upon,  or  about  my  dwelling 
house  and  premises  at  the  time  of  my  de- 
cease," would  not  include  a  sum  of  money 
(in  that  case  £400)  found  in  the  house. 

Consulting  some  of  the  leading  text 
writers  on  will  construction,  we  find  it  to 
be  an  established  course  of  interpretation 
that  it  is  a  rule  of  presumption,  especially 


the  testator's  view,  it  being  held  that  a  be- 
quest of  "all  articles  of  goods  in  my  house, 
personal  furniture,  household  furniture, 
and  all  that  therein  exists,"  passed  a  sum 
of  money  found  in  an  iron  box  or  safe  in 
such  house.  In  determining  the  intention 
of  the  testator  much  stress  was  laid  on  the 
clause,  "and  all  that  therein  exists,"  it  be- 
ing said  that  this  related  to  the  contents 
of  the  things  before  enumerated,  and  that, 
as  testator  knew  of  the  large  sum  of  money 
in  the  box,  the  clause  was  obviously  added 
for  the  express  purpose  of  disposing  of  the 
money. 

In  Re  Lea,  104  L.  T.  N.  8.  253,  a  bequest 
of  "all  my  furniture,  plate,  linen,  china, 
glass,  books,  pictures,  and  household  effects 
of  every  description,  and  all  other  the  con- 
tents of  the  said  dwelling  house,"  except 
certain  enumerated  articles,  was  held  to 
pass  title  to  money  consisting  of  bank  notes 
and  cash,  and  jewelry,  in  the  house  at  the 
time  of  the  death  of  the  testatrix,  the  court 
finding  that  siich  was  her  intention. 

And  see  Cbeahes  v.  Habbis. 

Things  germane  to  the  place  or  the  recep- 
tacle. 

In  a  few  instances  the  courts  have  seem- 
ingly attached  some  weight  to  the  fact  that 
the  things  in  question  were  or  were  not 
such  as  usually  were  kept  in  or  appertained 
to  the  place  or  receptacle  mentioned. 

Thus,  in  Re  McCalmont,  19  Times  L.  R. 
490,  a  bequest  of  a  freehold  town  house, 
"together  with  the  furniture  and  contents 
therein  and  appertaining  thereto,"  was  held 
to  pass  unset  brilliants,  a  collection  of  med- 
als and  coins,  and  yacht  linen  found  in  the 
house,  and  a  motor  car  used  in  connection 
with  the  iiouse,  and  some  carriages  used  in 
season,  but  at  the  time  at  a  coach  builder's 
for  safe  custody,  but  not  to  pass  money, 
foreign  and  domestic,  iguns,  corporate  stock, 
debentures,  and  certificates,  or  promissory 
notes  also  foimd  in  the  house,  the  court 
saying  that  th«  latter  articles  did  not  ap- 
pertain to  the  house. 

And  in  Boon  v.  Cornforth,  2  Ves.  Sr.  277, 
applying  the  rule  of  construction  ejuadem 
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generU,  it  was  held  that  a  bequest  of  "all 
my  goods,  furniture,  plate,  books,  pictures, 
and  everything  else  which  at  my  decease 
shall  be  at  my  house"  passed  things  enumer- 
ated and  such  others  as  were  proper  to  go 
with  the  house,  but  not  to  pass  watches, 
a  cane,  or  India  pieces  for  handkerchiefs 
not  yet  made  up. 

And  in  Roberts  v.  Kuffin,  2  Atk.  112,  a 
devise  to  testator's  daughter  of  all  goods 
and  things  of  every  kind  and  sort  which 
shall  be  found  in  her  closet  at  the  time  of 
his  death  was  held  not  to  include  a  sum 
of  money  found  in  the  closet  at  his  death, 
the  lord  chancellor  saying  that  since  goods 
are  first  named,  the  subsequent  word 
"things"  must  be  confined  to  household 
goods  and  what  is  of  the  same  species,  and 
that  it  would  be  unnatural  to  extend  it  to 
money,  especially  as  a  closet  is  a  very  im- 
proper place  to  refer  to  for  the  same. 


Things  which  have  no  locality. 

The  decisions  in  another  line  of  cases 
have  been  based  in  part  at  least  upon  the 
fact  that  the  thing  in  question  had  no  lo- 
cality in  the  place  or  receptacle,  but  that 
what  was  therein  was  merely  evidence  of 
something  which  was  somewhere  else. 

Thus  in  Parrott  v.  Avery,  159  Mass.  594, 
22  L.R.A.  153,  38  Am.  St.  Rep.  466,  36 
N.  E.  94,  ft  bequest  of  a  "chest  and  its 
contents,  except  the  bank  books,"  was  held 
not  to  operate  as  a  devise  of  land  described 
in  a  deed  contained  in  the  chest,  it  being 
said  that  the  deed  in  itself  could  not  be  re- 
garded as  property,  but  merely  evidence  of 
title  to  property  elsewhere  situated,  and 
that  the  land  itself  could  not  be  deemed  to 
be  included  among  the  contents  of  the  chest 
because  a  deed  conveying  it  or  an  unde- 
livered deed  describing  it  was  found  in  the 
chest. 

So,  in  Fleming  t.  Brook,  1  Sch.  &  Lef. 
318,  9  Revised  &p.  35,  a  much  cited  case, 
a  bequest  to  F.  of  all  my  property  of  what- 
ever nature  or  kind  the  same  may  be,  that 
shall  be  found  in  her  house,"  except  a  cer- 
tain bond,  was  held  not  to  pass  either  mort- 
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in  clauses  not  residuary,  that,  where  a  more 
general  description  is  coupled  with  an 
enumeration  of  things,  the  description  shall 
cover  only  things  of  the  same  kind;  and 
doubtless  words  of  a  general  description 
may,  by  due  regard  to  the  context,  be  con- 
sidered as  limited  by  an  attempt  at  particu- 
lar description. 

But  let  us  disregard  for  the  moment  all 
case  law  on  the  subject,  and  also  the  general 
rules  of  construction,  excepting  the  most 
important  rule  "that  all  the  words  of  the 
will  are  to  be  taken  into  view,  and  not  a 
part  of  them  only,  as  every  word  is  em- 
ployed to  develop  the  intention  of  the  tes- 
tator, and  all  of  them,  taken  in  connection, 
exhibit  a  transcript  of  his  mind,"  and  so, 
invoking  this  cardinal  rule,  we  are  irresisti- 


bly forced  to  the  conclusion  that  this  aged 
colored  woman  did  not  have  the  remotest 
idea  of  bequeathing  to  Sadie  Harris  the 
money  found  in  the  bureau. 

A  reading  of  the  instrument,  a  considera- 
tion of  the  circumstances  surrounding  the 
testatrix  at  the  time  of  the  execution  of 
the  instrument,  together  with  the  exercise 
of  a  knowledge  of  human  nature,  forbid  the 
conclusion  that  the  testatrix  wished  to  be- 
queath this  money  in  this  manner.  The 
very  great  detail  to  which  the  testatrix  re- 
sorts in  the  matter  of  enumeration  of  the 
various  articles  she  specifically  bequeaths 
demonstrates  that  she,  in  common  with  the 
older  people  of  her  race  and  condition,  held 
little  things,  even  old  trumpery,  in  high 
esteem. 


gages  or  bonds  or  bankers'  receipts,  because, 
being  ehoses  in  action,  they  had  no  locality; 
and  the  lord  chancellor  did  not  consider  the 
exception  in  the  bequest  as  evidence  sulii- 
ciently  strong  of  the  testator's  intention  to 
pass  we  enumerated  ehoses  in  action. 

And  in  Re  Craven,  99  L.  T.  N.  S.  390,  24 
Times  L.  R.  750,  affirmed  in  100  L.  T.  N.  S. 
284,  it  was  held  that  a  bequest  of  a  house 
and  "its  contents  except  pictures"  passed 
domestic  and  ornamental  furniture,  cash, 
bank  of  England  notes,  books,  jewelry,  a 
collection  of  coins,  cameos,  medals,  and  the 
like,  in  fact  everything  except  the  pictures 
which  were  expressly  reserved,  and  ehoses 
in  action  such  as  title  deeds,  bonds,  checks, 
and  other  securities,  which  could  not  pass 
because  they  were  merely  evidence  of  title 
to  things  outside,  and  n<rt  in,  the  house. 

And  in  Andrews  v.  Schoppe,  84  Me.  170, 
24  Atl.  805,  applying  the  rule  of  intention 
as  gathered  from  the  whole  will  in  connec- 
tion with  the  rule  ejuadem  generis,  it  was 
held  that  a  bequest  of  "all  my  housekeeping 
articles,  including  all  my  household  furni- 
ture, beds  and  bedding,  kitchen  and  table 
furnishings,  books  and  pictures,  all  my 
wardrobe,  and  all  other  articles  of  personal 
property  in  the  house  at  the  time  of  my 
death  belonging  to  me,"  did  not  pass  four 
promiflsory  notes  belonging  to  the  testatrix, 
the  court,  among  other  things,  saying  that 
not  much  force  could  be  given  to  the  fact 
that  the  testatrix  spoke  of  the  property  as 
being  in  the  house  so  far  as  the  notes  were 
concerned,  because  promissory  notes  have  no 
locality  and  strictly  follow  the  person  of 
the  owner. 

And  in  Aylesburv's  Case,  as  cited  in  Stu- 
art V.  Bute,  11  Ves.  Jr.  667,  at  page  662, 
a  bequest  of  "my  house  and  all  that  shall 
be  in  it  at  my  death"  was  held  to  pass  cash 
and  bank  notes  found  in  the  house,  but  not 
to  pass  promissory  notes  and  securities,  as 
they  were  evidence  of  title  to  things  out  of 
the  house,  and  not  things  in  it. 

So,  in  Chapman  v.  Hart,  1  Ves.  Sr.  271, 
it  was  held  that  a  bequest  of  all  the  goods 
and  chattels  in  testator's  house,  while  it 
would  pass  bank  notes  and  cash  if  not  in 
too  large  a  sum,  would  not  pass  ehoses  in 
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action,  as  they  could  not  be  regarded  as 
properly  in  possession. 

In  Popham  v.  Aylesbury,  1  Ambl.  68,  a 
gift  of  tne  remainder  of  testator's  term  in 
a  house,  together  "with  all  that  should  be 
in  it  at  his  death,"  was  held  to  pass  cash 
and  bank  notes  found  in  the  house,  but 
not  to  pass  bonds  or  other  securities,  which 
were  only  evidence  of  the  money  due  there- 
on. 

But  this  rule,  if  such  it  may  be  called, 
yields  when  it  is  clear  that  the  intent  of  the 
testator  was  to  pass  the  articles  in  question 
under  the  general  terms  of  the  bequest. 
Thus,  in  Re  Robson,  60  L.  J.  Ch.  N.  S.  851 
[1891]  2  Ch.  559,  65  U  T.  N.  S.  173,  it  was 
held  (per  Chitty,  J.)  that  a  bequest  of  a 
"desk  with  the  contents  thereof"  passed 
bank  of  England  notes,  coins,  a  receipt  for 
a  bank  deposit,  a  check,  and  several  unin- 
dorsed promissory  notes,  notwithstanding  a 
number  of  such  articles  were  ehoses  in  ac- 
tion, it  being  said  that  the  things  in  ques- 
tion were  not  only  such  as  were  usually 
kept  in  a  desk,  but  it  was  clearly  the  in- 
tention of  the  testator  to  pass  the  ehoses 
in  action  to  the  devisee  of  the  desk,  and 
that  such  intention  must  control.  And  see 
Fleming  v.  Brook,  as  set  out  supra  this 
subdivision. 

Things  not  actually  in  mentioned  place  or 
receptacle. 

A  question  has  also  arisen  as  to  whether 
anything  not  actually  in  the  mentioned 
place  or  receptacle  can  pass  under  a  be- 
quest of  the  contents  of  such  place  or  re- 
ceptacle. 

This  question  in  a  few  instances  has  been 
answered  in  the  affirniative. 

Thus,  in  McCoy  v.  Vulte,  30  How.  Pr. 
265,  it  was  held  that  a  bequest  of  "all  my 
wearing  apparel,  household  linen  and  stuffs, 
silver  and  jewelry,  .  .  .  which  is  now 
contained  in  eight  trunks,  together  with 
said  trunks,"  passed  jewelry  contained  in  a 
separate  valise,  there  being  none  found  in 
the  trunks,  the  court  saying  that  the  words, 
"which  is  now  contained  m  eight  trunks" 
were  words  of  description,  and  not  of  limita- 
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Is  it  not  unreasonable  to  believe  that  she 
would  bequeath  and  specifically  mention 
"window  blinds,  washtub  and  board,  baskets, 
crocks  and  jars,"  and  leave  unmentioned, 
except  under  the  general  head  of  "the  con- 
tents of  a  bureau,"  the  sum  of  $320  in 
money,  which  exceeded  by  nearly  sevenfold 
the  total  value  of  all  her  other  chattels? 
And  is  it  not  equally  incredible  that  she 
would  employ  five  of  the  nine  items  of  her 
will  to  dispose  of  her  chattels,  of  a  less 
value  than  $60,  and  not  regard  the  bequest 
of  $320  in  money  of  sufBcient  moment  to 
justify  a  line  at  least  for  its  disposal?  The 
will  speaks  eloquently  in  its  wealth  of  de- 
tail in  proof  of  the  fact  that  the  aged 
woman  felt  that  the  littlest  article  which 


she  owned  was  of  sufficient  importance  to 
have  a  place  in  her  will. 

Under  all  these  circumstances,  we  feel 
that  it  would  be  doing  violence  to  the  inten- 
tion of  the  testatrix  to  pass  title  to  this 
money  under  the  poor  and  meager  descrip- 
tion of  "the  contoits  of  a  bureau,"  and  it 
must  be  held  as  passing  to  the  next  of  kin, 
the  residuary  legatees  mentioned  in  item  9 
of  the  will. 

Judgment  reversed. 

Shauck,  Jobnson,  Newman,  and  'Wil- 
kin, JJ.,  concur. 

Petition  for  rehearing  denied. 


tion,  and  that  since  they  were  not  applicable 
to  any  existing  subject,  they  should  be  re- 
garded as  erroneous  or  surplusage. 

And  in  Re  Eraser,  92  N.  Y.  239,  it  was 
held  that  a  bequest  of  the  use  of  a  dwelling 
house  and  "all  of  the  household  property 
in"  such  house  included  coai  and  wood 
provided  for  use  in  the  house,  and  a  shot- 
gun not  proven  not  to  have  been  kept  for 
the  defense  of  the  house,  all  of  which  were 
in  an  outhouse. 

And  in  Re  Howe  [1908]  W.  N.  223,  a  de- 
vise of  "my  house  Thornleigh  and  its  ap- 
purtenances and  surrounding  land,  and  all 
my  household  furniture  and  effects  in 
Thornleigh  (just  as  it  now  stands),"  was 
held  to  pass  as  "household  furniture  and 
effects"  three  motor  cars  kept  in  a  separate 
motor  house  built  on  the  premises,  which 
were  used  as  private  carriages  in  connection 
with  the  occupation  of  Thornleigh,  it  being 
said  that  "it  was  a  question  of  intention," 
and  that  the  court  had  "to  determine 
whether  the  words,  'my  household  furniture 
and  effects  in  Thornleigh  (just  as  it 
now  stands),'  were  sufficiently  wide, — quali- 
fied as  they  were  by  the  word  'household' — 
to  include  the  motor  cars  in  question." 

So,  in  Watson  v.  Arundel,  Ir.  Rep.  10  Eq. 
299,  it  was  held  that  a  bequest  of  "my  plate, 
house  linen,  furniture,  and  all  other  effects 
in  my  house  at  the  time  of  my  death"  was 
not  prevented  by  the  rule  ejuadem  generis 
from  passing  to  the  legatee  a  horse,  carriage, 
car,  and  hay  in  the  yard  and  outoffices  at- 
tached to  the  testator's  house. 

And  in  Re  Johnson,  63  L.  J.  Ch.  K.  S. 
645,  L.  R.  26  Ch.  Div.  638,  52  L.  T.  N.  S.  44, 
32  Week.  Rep.  634,  a  bequest  of  "all  the 
household  furniture,  paintings,  pictures, 
books,  china,  and  the  whole  contents  of  my 
said  house,"  was  held  to  pass  a  box  of  jewelry 
consisting  of  personal  ornaments  which  be- 
longed to  the  testatrix,  but  which  at  the 
time  of  her  death  was  at  her  banker's  for 
safe-keeping,  the  court  saying  that  since 
the  jewelry  was  at  the  bank  only  temporari- 
ly, and  merely  for  the  purpose  of  safe-keep- 
ing, the  locality  to  which  it  ought  to  be 
ascribed  was  the  house,  and  that  so  ascrib- 
ing it  it  passed  under  the  above  quoted 
bequest.  The  court  also  said  that  it  re- 
L.R.A.1915C. 


garded  such  disposal  as  giving  effect  to  the 
intention  of  the  testatrix. 

In  Re  Lea,  104  L.  T.  K.  S.  253,  a  bequest 
of  the  contents  of  a  house,  which  bequest 
was  intended  to  cover  jewelry  and  money, 
was  held  to  pass  jewelry  which,  during  the 
testatrix'  last  illness  and  without  her 
knowledge,  had  been  taken  to  a  bank  for 
safe-keeping,  the  court  saying  that  the  jew- 
elry so  deposited  was  notionally  in  the 
house;  but  not  to  pass  money  deposited  at 
the  same  time,  and  under  the  same  circum- 
staaoee,  knowledge  of  the  fact  having  been 
brought  home  to  the  testatrix,  and  it  being 
presumed  that  in  the  ordinary  course  of 
events  the  testatrix  would  have  herself  de- 
posited the  same. 

But  it  has  been  held  that  a  bequest  of  "a 
desk  with  the  contents  thereof  does  not 
pass  securities  contained  in  a  tin  box,  the 
key  to  which  was  in  the  desk,  as  the  key 
was  only  accessory  to  the  box,  which  was 
not  given.  Re  Robson,  supra.  As  to  trans- 
fer of  key  to  receptacle  as  delivery  of  pos- 
session sustaining  gift  of  contents,  see  note 
to  Apache  State  Bank  v.  Daniels,  40  L.R.A. 
(X.S.)  901. 

And  in  Johnson  v.  Johnson,  48  S.  C.  408, 
26  S.  E.  722,  it  was  held  that  a  bequest 
of  all  the  contents  of  a  certain  barn  did  not 
include  six  bales  of  cotton  stored  under  a 
building  known  as  a  buggy  shed. 

And  in  Pennefather  v.  Bury,  9  Ir.  Eq. 
Rep.  686,  3  Jones  &,  L.  727,  a  devise  of 
testator's  house  and  adjoining  lands,  and 
"also  all  and  every  the  household  and  other 
furniture,  pictures,  plate,  books,  and  all 
other  things  whatsoever  usually  therein  or 
considered  as  belonging  thereto  (except 
only  cash,  bank  notes,  or  securities  for 
money ) ,  for  the  term  of  her  life,"  was  held, 
under  the  doctrine  ejuadem  generis,  not  to 
pass  carriages  and  horses  used  for  family 
purposes,  or  farming  stock  and  utensils 
used  by  the  testator  in  cultivating  the  lands, 
all  of  which  were  usually  in  the  buildings 
appurtenant  to  the  house  and  on  the  premis- 
es. 

General  cases. 

A  few  cases  have  decided  the  questioB 
under  consideration  without  more  than  in- 
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ferential  references  to  any  of  the  pertinent 
rules  of  cmistruction. 

Thus,  in  Tempest  v.  Tempest,  2  Kay  &  J. 
635,  varied  on  another  point  on  appeal  in 
7  De  G.  M.  &  G.  470,  26  L.  J.  Ch.  N.  S.  501, 
3  Jur.  N.  S.  251,  5  Week.  Rep.  402,  a  be- 
quest of  "household  furniture,  plate,  linen, 
china,  glass,  books,  pictures,  plated  articles, 
prints,  and  all  and  singular  other  my  house- 
hold furniture  and  effects  which,  at  the 
time  of  my  decease,  shall  be  in  or  about  my 
said  mansion  house,"  was  held  not  to  in- 
clude personal  ornaments,  but  to  include 
only  articles  for  the  use  and  orna- 
ment of  the  house. 

So,  in  Jones  v.  Sefton,  4  Ves.  Jr.  166, 
where  the  testator  gave  all  the  residue  of 
his  personal  estate  to  his  -wife  "except 
such  parts  as  should  be  in  and  about  his 
house,"  which  parts  he  gave  to  his  son, 
it  was  held  that  a  bond  for  arrears  of  rent 
and  cash  found  in  the  house  in  a  chest  in 
which  the  steward  kept  rents  were  personal 
property  which  passed  to  the  widow. 

But  in  Paget  v.  Bridgewater,  3  Bro.  P. 
C.  79,  a  devise  of  a  "strong  box  and  what- 
ever is  in  it;  all  my  chests  and  cabinets 
and  whatsoever  is  in  them,"  was  held  to 
pass  gold  and  silver  coin,  exchequer  notes 
and  individual  notes,  found  in  the  drawers 
to  a  frame  upon  which  the  strong  box  was 
fastened. 

And  in  Re  Seton-Smith,  71  L.  J.  Ch.  N.  S. 
386,  [1902]  1  Ch.  717,  86  L.  T.  N.  8.  322, 
50  Week.  Rep.  456,  a  bequest  of  "all  the 
furniture  and  other  personal  effects  belong- 
ing to  me  and  which  at  the  time  of  my 
death  are  at  the  Roebuck  Hotel,"  of  which 
hotel  the  testator  was  tenant,  was  held  to 
pass  all  the  furniture,  linen,  plate,  glass, 
china,  and  other  effects  belonging  to  the 
testator  which  at  the  time  of  his  decease 
were  at  the  Roebuck,  whether  used  for  the 
hotel  or  by  the  testator  personally,  but 
not  to  pass  tenant's  fixtures.      G.  J.  C. 
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(Divlaion  No.   2.) 

FRANK  N.  IRELAND  et  al.,  Plffs.  in  Err., 

V. 

H.  W.  FLOYD. 
(42  Okla.  609,  142  Pac.  401.) 

Bills  and  notes  —  grnaranty  —  effect. 

The  words,  "For  value  received  I  hereby 
guarantee  payment  of  the  within  note,  and 
waive  demand  and  notice  of  protest  on  same 

Eeadnote  by  Habbisok,  C. 


when  due,"  written  on  the  back  of  a  note 
by  the  payee,  do  not  constitute  an  indorse- 
ment and  transfer  in  due  course,  but  con- 
stitute a  mere  guaranty  of  payment.  And 
the  maker  of  such  note  is  entitled  to  make 
the  same  defenses  against  same  in  the  hands 
of  the  holder  under  such  guaranty  that 
he  would  be  entitled  to  make  if  it  were  in 
the  hands  of  the  original  payee. 

(July  28,  1914.) 

ERROR  to  the  Jefferson  County  Court 
to  review  a  judgment  in  defendant's 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  promis- 
sory notes.     AfBrmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Bridges  &  Vertrees,  for  plain- 
tiffs in  error: 

When  defendant  failed  to  introduce  any 
testimony  showing  notice  of  fraud,  the 
court  should  have  directed  a  verdict  for  the 
plaintiffs. 

Forbes  v.  First  Nat.  Bank,  21  Okla.  206, 
95  Pac.  785;  Norton,  Bills  &  Notes,  303; 
Hamilton  v.  Vought,  34  N.  J.  L.  187. 

Messrs.  Jones  &  Green,  for  defendant 
in  error: 

The  guaranty  on  this  note  permits  any 
defense  against  the  note  in  the  hands  of 
Ireland  &  Son  as  could  have  been  made 
against  it  in  the  hands  of  Burgess  &  Son. 

Central  Trust  Co.  v.  First  Nat.  Bank,  101 
U.  S.  68,  26  L.  ed.  876;  Park  t.  Johnson, 
20  Idaho,  548,  119  Pac.  62. 

If  the  consideration  of  the  note  failed 
through  fraud,  payment  of  the  note  could 
be  resisted. 

Hefner  v.  Haynes,  89  Iowa,  616,  57  N.  W. 
421;  Humbert  v.  Lawson,  89  Iowa,  258,  56 
N.  W.  454;  Hallwood  Cash  Register  Co.  v. 
Berry,  35  Tex.  Civ.  App.  554,  80  S.  W.  857; 
Cash  V.  Delong,  21  Ky.  L.  Rep.  1063,  63  S. 
W.  1037;  Winter  v.  Nobs,  19  Idaho,  18,  112 
Pac.  525,  Ann.  Cas.  1912C,  302. 

Harrison,  C,  filed  the  following  opinion : 
This  was  an  action  by  Frank  Ireland  & 
Son,  a  firm  doing  a  general  banking  and 
commercial  paper  business  at  Washburn, 
Illinois,  against  H.  W.  Floyd,  upon  two  cer- 
tain promissory  notes  executed  by  defend- 
ant to  Robert  Burgess  &,  Son,  breeders  and 
importers  of  stallions,  as  part  payment  for 
what  was  represented  to  be  an  imported 
thoroughbred  bay  Belgian  stallion,  now  de- 


mote. —  Transfer  of  title  to  note  by  i»- 
doraement  in  form  of  gttaranty. 

This  note  is  supplementary  to  the  notes 
to    Dunham    v.    Peterson,    36    L.R.A.    232, 
232,  and  McNary  v.  Farmers'  Nat.  Bank,  41 
L.R.A.(N.S.)   1009. 
L.R.A.19I6C. 


Ireland  v.  Flotd,  while  supported  by 
some  of  the  earlier  cases,  as  appears  from  the 
note  in  36  L.R.A.  232,  seems  to  be  opposed 
to  all  the  other  cases  decided  since  the 
time  of  the  preparation  of  that  note,  as 
well  to  the  numerical  weight  of  authority 
among  the  earlier  cases. 
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ceased.  Plaintiffs  claimed  to  be  the  own- 
ers and  holders  of  said  notes  for  a  valuable 
consideration  in  due  course.  Defendant  de- 
nied such  allegations  and  sought  to  defend 
against  same  on  the  alleged  ground  that 
they  were  without  consideration,  and  were 
obtained  through  fraud  and  misrepresenta- 
tion in  this,  to  wit:  That  the  horse  was  rep- 
resented to  them  to  be  a  thoroughbred  im- 
ported Belgian  draft  horse,  in  a  perfectly 
sound  and  healthy  condition;  to  be  a  sure 
foal-getter;  that  he  was  deep  bay,  and  that 
his  colts  would  be  the  same  color, — whereas 
in  truth  and  in  fact  said  horse  was  not  in 
a  healthy  condition,  was  worthless  as  a 
foal-getter,  and  what  few  colts  he  did  sire 
were  of  all  colors,  and  that  he  was  con- 
tinually Bore  footed,  sore  kidneyed,  and 
otherwise  indisposed,  impotent,  inefficient,  j 
and  wholly  unsatisfactory  and  utterly 
worthless  for  the  purpose  for  which  he  was 
purchased;  that  his  colts  were  so  varigated 
in  colors  that  at  the  beginning  of  the  second 
season  patrons  refused  to  breed  to  him  on 
this  account.  This,  however,  is  probably 
immaterial,  as  the  horse  died  before  the  sea- 
'  son  was   over.     Plaintiffs  introduced  some 


ten  witnesses,  whose  testimony  very  strong- 
ly tended  to  establish  such  allegations.  The 
cause  was  tried,  and  verdict  and  judgment 
rendered  in  favor  of  defendant,  and  from 
such  judgment  plaintiffs  appealed  to  this 
court. 

As  we  view  the  case,  there  is  but  one  de- 
cisive proposition  involved,  namely,  whether 
the  defendant  could  make  the  same  defenses 
against  said  notes  in  the  hands  of  plain- 
tiffs that  he  could  have  made  had  they  been 
in  the  hands  of  Burgess  &  Son,  the  original 
payees.  Each  was  in  the  following  form, 
and  each  bore  the  following  indorsement,  to 
wit; 

$100.00. 

Hastings,  Oklahoma,  April  25,  1907. 
July  1st,  1908,  after  date  I  promise  to 
pay  to  the  order  of  Robert  Burgess  &  Son, 
one  hundred  and  no/100  dollars,  with  in- 
terest at  the  rate  of  8  per  cent  per  annum, 
payable  annually  at  Hastings,  Oklahoma, 
value  received.  H.  W.  Floyd. 

No.  B.  701. 

For  value  received,  I  hereby  guarantee 
payment  of  the  within  note,  and  waive  de- 


As  said  in  Hendrix  v.  Bauhard  Bros.  13S 
Qa.  473,  43  L.R.A.{N.S.)  1028,  76  S.  E. 
688,  Ann.  Cas.  1913D,  688:  "On  the  sub- 
ject of  indorsements  like  the  one  here  in- 
volved, there  are  two  conflicting  lines  of 
authority.  On  the  one  hand  it  has  been 
held  by  the  Supreme  Court  of  the  United 
States  and  some  inferior  Federal  courts, 
and  by  the  courts  of  two  or  three  states, 
that  an  entry  of  a  guaranty,  followed  by 
the  signature  of  the  payee,  on  the  back  of 
a  note  parable  to  order,  does  not  amount 
to  such  an  indorsement  as  to  carry  title 
and  cut  off  defenses  existing  against  the 
payee.  .  .  .  The  reasoning  on  which 
this  class  of  cases  is  based  is  that  the  in- 
dorsement is  not  in  blank,  but  is  filled  up; 
that  it  expresses  fully  the  contract,  and 
can  raise  no  implication  of  another.  Op- 
posed to  this  view  are  the  decisions  in  a 
very  large  number  of  states.  Numerical- 
ly, the  latter  class  of  decisions  greatly  pre- 
ponderates, and  we  think  the  reasoning  on 
which  they  are  based  is  sounder  than  that 
contained  *in  the  class  first  mentioned." 

And,  accordingly,  it  is  held  in  this  case 
that  an  indorsement,  "For  value  received, 
we  hereby  warrant  the  makers  of  this  note 
financially  good  on  execution,"  written  and 
signed  by  the  payees  on  the  back  of  a  prom- 
issory note  payable  to  order,  which  they 
have  negotiated  and  delivered  for  value,  is 
sufficient  to  transfer  title  to  the  note;  and 
if  made  before  maturity  to  a  bona  fide  pur- 
chaser, without  notice  of  any  defense,  he 
will  be  protected  from  all  defenses  which 
the  maker  may  have,  except  those  express- 
ly allowed  by  statute. 

And  an  indorsement  made  and  signed  by 
the  payees  on  the  back  of  a  negotiable  note, 
"For  value  received,  we  hereby  guarantee 
L.R.A.1915C. 


the  payment  of  the  within  note  at  maturi- 
ty, waiving  demand,  notice  of  nonpayment, 
and  protest,"  operates  as  a  transfer 'of  the 
note,  and  as  an  indorsement  thereof  with 
enlarged  liability.  National  Exch.  Bank 
V.  McElflsh  Clay  Mfg.  Co.  48  W.  Va.  406, 
37  S.  E.  641. 

So,  where  an  owner  of  land  mort- 
gaged the  same  to  a  trustee  in  trust  for 
a  banking  corporation,  to  secure  a  note 
made  payable  to  the  trustee,  who  was  the 
l^al  owner  of  the  note  and  mortgage,  the 
corporation  being  the  equitable  owner,  and 
the  trustee  has  assigned  the  mortgage,  to- 
gether with  the  note  secured  thereby,  and 
the  note  has  also  been  indorsed  by  the 
corporation  by  an  indorsement  amounting 
to  a  guaranty,  this  is  in  law  an  indorsement, 
and  passes  the  interest  of  the  corporation 
in  the  note  and  mortgage  to  the  holder  of 
the  note.  Brown  v.  Hall,  32  S.  D.  226,  142 
N.  W.  854. 

And  one  who  writes  on  the  back  of  a 
note  an  assignment  with  a  guaranty  of  pay- 
ment is  an  indorser.  Maddox  v.  Duncan, 
143  Mo.  613,  41  L.R.A.  581,  65  Am,  St.  Rep. 
678,  45  S.  VV.  688. 

In  Lowry  Nat.  Bank  v.  Maddox,  4  Qa. 
App.  329,  61  S.  E.  296,  however,  it  was  held 
that  a  mere  guaranty  of  payment  at  ma- 
turity, written  by  the  payee  upon  a  promis- 
sory note  payable  to  order,  which  he  pledged 
to  the  plaintiff  before  its  maturity,  as  col- 
lateral security,  was  not  such  an  indorse- 
ment as  would  cut  off  the  defenses  of  the 
maker  against  the  original  puyoe.  although 
the  plaintiff  claimed  protction  as  a  bona 
fide  purchaser  for  value.  The  court  said: 
"To  enable  the  holder  of  a  promissory  note 
payable  to  the  order  of  a  named  payee  to 
assert  successfully  the  rights  of  a  booa  fide 
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mand  and  notice  of  protest  on  same  when 
due.  Robert  Burgess  &  Son. 

The  form  of  the  foregoing  writing  pre- 
sents two  questions:  First,  whether  it  is 
an  indorsement  or  a  mere  guaranty;  second, 
whether,  if  a  mere  guaranty,  the  defendant 
would  be  entitled  to  make  the  same  defenses 
against  the  note  in  the  hands  of  plaintiffs 
that  he  would  have  been  entitled  to  make  in 
the  hands  of  Robert  Burgess  &  Son. 

On  the  first  proposition,  as  to  whether 
auch  an  indorsement  would  in  fact  consti- 
tute an  indorsement  in  blank,  or  a  separate 
contract  of  warranty,  in  Lamourieuz  v. 
Hewit,  5  Wend.  307  which  was  a  suit  on 
a  note  bearing  the  following  indorsement  to 
wit:  "I  warrant  the  collection  of  the  within 
note  for  value  received" — at  the  trial  of  the 
cause,  in  order  to  make  the  above  wording 
on  the  back  of  the  note  constitute  an  in- 
dorsement, the  plaintiff  was  allowed  to 
amend  by  interlining  the  following  words: 
"To  John  G.  Hewit."  After  the  interlinea- 
tion the  court  decided  that  the  warranty 
partook  of  the  negotiable  nature  of  the  note, 
and  that  action  might  be  maintained  on  it 


'  in  the  name  of  whomsoever  was  the  holder 
I  of  the  note.  In  reversing  the  trial  court 
on  this  view  of  the  law,  the  appellate  court 
\  said:  "I  am  of  opinion,  however,  that  an 
action  cannot  be  maintained  on  the  guaran- 
ty in  the  name  of  the  present  plaintiff.  The 
defendant  was  liable  upon  his  guaranty,  not 
as  an  indorser  of  negotiable  paper,  but  as 
the  party  to  a  special  contract,  which  might 
have  been  written  on  a  separate  piece  of 
paper  as  well  as  on  the  back  of  the  note. 
.  .  .  Where  a  note  is  indorsed  in  blank, 
the  body  of  the  indorsement  may  be  filled 
up  on  the  trial,  but  a  warranty  cannot  be 
altered." 

In  Snevily  v.  Johnston,  1  Watts  k  8.  307, 
the  following  words :  "I  guarantee  the  with- 
in note  to  John  Johnston" — were  held  to 
be  a  warranty,  and  not  an  indorsement. 

In  Miller  v.  Gaston,  2  Hill,  188,  the  court, 
in  discussing  whether  a  similar  indorsement 
on  the  back  of  a  note  constituted  a  contract 
of  indorsement  or  one  of  guaranty,  held 
that  it  was  a  contract  of  guaranty,  and  con< 
eluded  the  opinion  as  follows:  "We  have 
recently  refused  to  allow  the  holder  of  a 
note  to  change  a  contract  of  indorsement 


purchaser  for  value,  it  must  appear  that  the 
note  was  formally  indorsed  by  the  payee  in 
writing  before  its  maturity.  .  .  .  The 
indorsement  of  a  negotiable  instrument  does 
not  lose  its  force  and  efficacy  because  it  in- 
cludes a  guaranty  as  well  as  a  transfer. 
.  .  .  An  indorsement  by  the  original 
payee  of  such  a  note,  containing  words  of 
guaranty  alone,  without  words  of  trans- 
fer, but  accompanied  by  a  physical  trans- 
fer  of  the  paper,  may  operate  to  pass  title 
to  the  instrument,  and  give  to  the  holder 
the  right  to  treat  the  payee  as  indorser 
with  an  enlarged  liability.  .  .  .  But 
such  a  guaranty,  in  the  absence  of  the  or- 
dinary words  of  transfer  or  assignment, 
does  not  constitute  the  holder  such  a  pur- 
chaser for  value  as  to  protect  him  from  de- 
fenses already  accrued  to  the  maker  against 
the  ori^nal  payee." 

But  m  the  later  case  of  Hendrix  t.  Bau- 
hard  Bros,  supra,  the  supreme  court  of 
Georgia  said:  "It  has  been  suggested  that 
an  indorsement  of  the  character  of  the  one 
now  under  consideration,  accompanied  by 
a  physical  transfer  of  the  paper,  may  oper- 
ate to  pass  title  to  the  instrument  and  give 
the  holder  the  right  to  treat  the  payee  as 
an  indorser,  with  a  prescribed  liability; 
but  that  such  an  indorsement,  without  ex- 
press words  of  transfer  or  assignment,  does 
not  constitute  the  holder  such  a  purchaser 
for  value  as  to  protect  him  from  defenses 
already  accrued  to  the  maker  against  the 
original  payee.  In  this  distinction  we  can- 
not concur.  An  entry  on  the  back  of  a 
note  payable  to  order,  signed  b^  the  payee, 
is  either  an  indorsement  or  it  is  not  an  in- 
dorsement, in  the  legal  sense  of  the'  term. 
Of  course,  an  entry  may  be  physically  in- 
dorsed or  written  on  the  back  of  a  note 
L.R.A-1915C. 


without  being  in  the  legal  sense  an  in- 
dorsement; but  we  are  unable  to  accede  to 
the  proposition  that  it  may  be  both  an  in- 
dorsement and  not  an  indorsement.  If  it 
is  such  an  indorsement  of  a  negotiable  note 
as  will  pass  the  legal  title  to  it  upon  de- 
livery, and  will  place  on  the  indorsee  the 
duty  of  recognizing  the  indorser  as  such, 
and  of  treating  him  as  an  indorser  under 
the  law  merchant,  it  would  be  peculiar  if 
it  were  an  indorsement  to  the  holder  for 
burdens,  but  not  for  benefits.  We  cannot 
concur  in  the  argument  that  the  indorse- 
ment under  consideration  is  an  indorsement 
sufficient  to  carry  legal  title  upon  delivery, 
but  not  sufficient  to  give  the  corresponding 
benefit  to  him  who  thus  acquires  it,  arising 
from  being  a  bona  fide  taker  before  due, 
and  for  value." 

It  will  be  observed  that  there  is  no  neces- 
sary inconsistency  between  the  case  of  Mc- 
KaiT  V.  Farmers'  Nat.  Bank,  41  liJR.A. 
(N.S.)  1009,  and  Ibexand  v.  Floyd.  In 
the  former  case  the  instrument  involved 
was  a  non-negotiable  note,  and  so  the  ques- 
tion was  merely  whether  the  guaranty  in- 
dorsed on  the  back  operated  to  transfer 
the  title,  and  there  was  no  question  as  to 
whether  it  gave  the  transferee  the  stand- 
ing of  an  indorsee  and  bona  fide  holder. 
Some  of  the  cases,  however,  relied  upon  in 
the  opinion  in  the  former  case  as  authority 
for  the  effect  of  the  guaranty  to  transfer 
the  title,  went  further  and  held  that  the 
guaranty  operated  as  an  indorsement  giving 
the  indorsee  the  position  of  a  bona  fide 
holder,  protected  as  against  defenses  be- 
tween prior  parties,  and  in  that  respect 
are  opposed  to  the  decision  in  Ireland  v. 
Floyd.  A.  C.  W. 
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into  one  of  guaranty.  Seabury  v.  Hunger- 
ford,  2  Hill,  80.  And  I  am  equally  opposed 
to  allowing  a  contract  of  guaranty  to  be 
turned  into  one  of  indorsement." 

As  to  the  second  question,  in  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  S. 
68,  26  L.  ed.  876,  the  United  States  Supreme 
Court  had  before  it  for  determination,  not 
only  the  question  as  to  whether  a  writing 
identical  in  effect  and  meaning,  and  almost 
identical  in  words,  with  the  one  under  con- 
sideration in  the  case  at  bar,  constituted  an 
indorsement  or  a  guaranty,  but  also  had 
under  consideration  the  question  as  to 
whether  the  maker  of  the  note  was  cut  off 
from  his  defenses  against  such  note  in  the 
hands  of  a  holder  under  such  warranty. 
The  court,  speaking  through  Mr.  Justice 
Strong,  said :  "The  note  was  not  indorsed  to 
the  trust  company,  and  it  was  not  therefore 
taken  in  the  usual  course  of  business  by 
that  mode  of  transfer  in  which  negotiable 
paper  is  usually  transferred.  Had  it  been 
indorsed  by  the  Cook  County  Bank,  it  may 
be  that  the  trust  company  would  hold  it  un- 
affected by  any  equities  between  the  maker 
and  the  payee.  But,  instead  of  an  indorse- 
ment, the  president  of  the  Cook  County 
Bank  merely  guaranteed  its  payment,  and 
handed  it  over  with  this  guaranty  to  the 
trust  company.  The  note  was  not  even  as- 
signed. There  was  written  upon  it  only 
the  following: 

"  'For  value  received,  we  hereby  guar- 
antee the  payment  of  the  within  note  at 
maturity  or  at  any  time  thereafter,  with 
interest  at  10  per  cent  per  annum  until 
paid,  and  agree  to  pay  all  costs  and  expens- 
es paid  or  incurred  in  collecting  the  same. 
"'[Signed]       B.  F.  Allen,  Prest't.'" 

Continuing,  the  court  said:  "In  no  com- 
mercial sense  is  this  an  indorsement,  and 
probably  it  was  not  intended  as  such.  Al- 
len had  agreed  that  the  note  should  not  be 
negotiated,  and  for  this  reason,  perhaps,  it 
was  not  indorsed.  That  a  guaranty  is  not 
a  negotiation  of  a  bill  or  note,  as  under- 
stood by  the  law  merchant,  is  certain. 
Snevily  v.  Ekel,  1  Watts  &  S.  203;  La- 
mourieux  v.  Hewit,  supra;  Miller  v.  Gas- 
ton, 2  Hill,  188.  In  this  case  the  guaranty 
written  on  the  note  was  filled  up.  It  ex- 
pressed fully  the  contract  betwen  the  Cook 
County  Bank  and  the  trust  company.  Be- 
ing expressed,  it  can  raise  no  implication 
of  any  other  contract.  .  .  .  The  con- 
tract cannot  therefore  be  converted  into  an 
indorsement  or  an  assignment.  And  if  it 
could  be  treated  as  an  assignment  of  the 
note,  it  would  not  cut  off  the  defenses  of 
the  maker.  Such  an  effect  results  only  from 
a  transfer  according  to  the  law  merchant; 
that  is,  from  an  indorsement." 

It  follows,  therefore,  that  the  writing  on 
L.R.A.1915C. 


the  back  of  the  note  in  the  case  at  bar  did 
not  constitute  an  indorsement,  transfer,  and 
delivery  for  a  consideration  in  due  course, 
but  constituted  a  mere  guaranty  of  payment 
under  which  the  guarantors  were  liable  to 
the  guarantees,  and  that  defendant  was  not 
cut  off  from  any  defenses  he  would  have 
been  entitled  to  make  against  such  notes 
in  the  hands  of  the  original  payees  and 
guarantors,  Robert  Burgess  &  Son.  This 
being  true,  the  testimony  submitted  by  de- 
fendant in  support  of  the  allegation  that 
the  notes  in  question  were  obtained  through 
fraud  and  false  representation  was  admis- 
sible. We  believe  the  issue  of  fraud  was 
fairly  submitted  to  the  jury,  and  that  the 
verdict  of  the  jury  is  strongly  supported 
by  the  evidence.  Hence  the  judgment  ot 
the  trial  court  is  affirmed. 

Per  Cmrlam: 

Adiyted  in  wholo. 


SOUTH   CAROLINA   SUPBEiBfK 
COURT, 

y,  8.  GILKERSON,  Appt, 

V. 

ATLANTIC   COAST  LINE   RAILBOAD 
COMPANY,  Respt. 

(—  S.  C.  — ,  83  S.  E.  692.) 

Carrier  —  liability  for  neglect  to  waken 

passengrer. 

A  carrier  is  liable  in  damages  for  fail- 
ure to  comply  with  the  conductor's  prom- 
ise to  see  that  a  passenger  is  awake  in  time 
to  leave  the  train  at  his  destination,  which 
will  be  reached  in  the  night,  where  he  in- 
formed the  conductor  that  because  of  weari- 
ness he  feared  that  he  would  not  be  able 
to  keep  awake,  and  requested  the  c(«- 
ductor  to  assist  him  to  leave  the  train, 

(Watts  and  Gage,  JJ.,  dissent.) 

(October  9,  1914.) 

Note.  ^  Duty  aa  to  notification  of  pas- 
senger of  arritKil  at  station. 

As  to  duty  to  notify  passenger  of  ar- 
rival at  place  where  he  must  change  cars, 
see  note  to  Lilly  v.  St.  Louis  &  S.  F.  R. 
Co.  39  L.R.A.(N.S.)  663. 

Duty  to  announce  stations,  generally. 

For  other  cases,  see  note  to  Texas  &,  P. 
R.  Co.  V.  James,  16  L.R.A.  347. 

It  is  the  duty  of  a  carrier  to  announce 
the  arrival  of  a  train  at  the  station  to 
which  it  has  undertaken  to  carry  a  pas- 
senger. Central  of  Georgia  R.  Co.  v.  Car- 
lisle, 2  Ala.  App.  514,  56  So.  737;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Cook,  12  Ind. 
App.  109,  38  N.  E.  1104;   Atchison,  T.   & 
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APPEIAL  hj.  plaintiff  from  a  judgment  of 
the  Ck>mmon  Fleas  Circuit  Court  for 
Florence  County  granting  defendant's  mo- 
tion for  direction  of  a  verdict  in  its  favor 
in  an  action  brought  to  recover  damages  for 
failure  of  defendant's  conductor  to  keep  his 
promise  to  waken  plaintiff  in  time  to  leave 
the  train  at  destination    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Ragsdale  and  Whiting  A 
Baker,  for  appellant: 

If  plaintiff  was  deprived  of,  or  hindered 
in  obtaining,  the  enjoyment  of  his  legal 
right  by  the  wilful  default  of  the  officers 
or  agents  of  the  company  intrusted  with  the 
performance  of  the  duties  resting  upon  the 
company,  or  by  their  wanton  or  reckless  dis- 
regard of  the  rights    of    the    plaintiff,  he 


would  have  a  cause  of  action  against  the 
company. 

Gilhnan  v.  Florida  C.  &  P.  R.  Co.  53  S. 
C.  210,  31  S.  E.  224. 

It  was  defendant's  duty  to  give  plaintiff 
reasonable  notice  of  arrival  at  his  destina- 
tion. 

Ford  V.  Southern  R.  Co.  75  S.  C.  286,  55 
S.  E.  448;  Campbell  v.  Seaboard  Air  Line 
R.  Co.  83  S.  C.  454,  23  L.R.A.(N.8.)  1056, 
137  Am.  St.  Rep.  824,  65  S.  E.  628;  Martin 
V.  Southern  R.  Co.  77  S.  C.  371,  122  Am. 
St.  Rep.  674,  58  S.  E.  3. 

Failure  of  a  passenger  who  is  asleep  when 
the  train  reaches  his  destination,  to  waken 
and  leave  the  train  immediately  upon  its 
coming  to  a  stop,  does  not  terminate  the 
relation  of  passenger  and  the  carrier's  duty 


S.  F.  R.  Co.  V.  Calhoun,  18  Okla.  75,  89 
Pac.  207,  11  Ann.  Cas.  681;  Brooks  v. 
PhiUdelphia  &  R.  R.  Co.  218  Pa.  1,  66  Atl. 
872;  Texas  &  P.  R.  Co.  v.  Pollard,  2  Tex. 
App.  Civ.  Cas.  (Willson)  424;  Wilson  v. 
Southern  R.  Co.  93  S.  C.  17,  75  S.  E.  1014. 

It  is  the  duty  of  a  carrier  to  give  rea- 
sonably sufficient  notice  of  stations.  Mis- 
souri, K.  &  T.  R.  Co.  V.  Perry,  8  Tex.  Civ. 
App.  78,  27  S.  W.  496,  6  Am.  Neg.  Cas. 
685;  Gulf,  C.  &  S.  F,  R.  Co.  v.  Bagby,  — 
Tex.  Civ.  App.  — ,  115  8.  W.  858. 

And  in  such  manner  as  to  carry  notice 
to  a  passenger  intending  to  alight  thereat. 
Central  of  Georgia  R.  Co.  v.  Crane,  —  Ala. 
— ,  66  So.  604. 

But  it  has  been  held  that  failure  to  an- 
nounce the  arrival  of  a  train  at  a  sta- 
tion is  not  negligence  per  «e,  it  being  a  ques- 
tion for  the  ju^.  Houston  ft  T.  C.  R.  Co.  v. 
Goodyear,  28  Tex.  Civ.  App.  206,  66  S.  W. 
862,  11  Am.  Neg.  Rep.  505;  Missouri,  K.  & 
T.  R.  Co.  V.  Morgan,  49  Tex.  Civ.  App.  212, 
108  S.  W.  724. 

In  the  Morgan  Case  the  court  stated 
that  there  is  no  statute  requiring  this  to 
be  done,  and  it  is  not  one  of  those  absolute 
duties  which  are  indispensable  to  the  safe- 
ty of  passengers;  that  the  arrival  of  a 
train  at  a  station  may  be  known  without 
the  necessity  of  calling  its  name;  and  it 
knew  of  no  rule  that  would  justify  the 
court  in  peremptorily  instructing  the  jury 
that  the  duty  was  imposed  upon  those  in 
charge  of  the  train  to  call  the  station. 

In  this  case,  however,  the  instruction 
which  was  held  erroneous  was  to  the  effect 
that  it  was  the  duty  of  the  employees  to 
call  the  station  in  a  sufficiently  loud  tone 
of  voice  to  apprise  the  passenger, — a  form 
of  instruction  impliedly  criticized  in  Gulf, 
C.  t  S.  F.  R.  Co.  V.  Bagby,  supra,  which 
recognizes  the  duty  to  announce  the  station. 

The  only  duty  a  railroad  company  owes 
to  a  passengar  is  to  have  the  station  called 
out  so  that  he  may  be  put  on  notice  to 
alight.  Southern  R,  Co.  v.  O'Bryan,  115 
Ga.  659,  42  S.  E.  42. 

And  so  announcement  of  stations  need 
not  be  made  by  the  conductor  personally, 
bnt  the  company  is  at  liberty  to  select 
L.R.A.1915C 


any  of  its  employees  it  sees  fit  to  perform 
for  it  this  duty.    Ibid. 

The  duty  of  a  carrier  of  passengers  is 
ordinarily  discharged  in  respect  to  giving 
notice  of  the  arrival  of  its  trains  at  stations 
along  its  line  of  road,  when  it  has  caused 
the  name  of  the  stations  to  be  distinctly 
and  audibly  announced  in  each  passenger 
car  of  the  train,  giving  those  desiring  to  do 
so  reasonable  time  and  opportunity  to  leave 
the  train.  Passengers  must  exercise  or- 
dinary care  to  avoid  the  mistake  of  alight- 
ing at  the  wrong  station.  Texas  &  N.  O. 
R.  Co.  V.  Richardson,  —  Tex.  Civ.  App. 
— ,  143  S.  W.  722. 

So,  if  after  a  station  signal  is  blown,  the 
train  reporter  goes  through  the  car  calling 
the  name  of  the  station,  and  just  before  the 
train  stops  the  conductor  opens  the  car 
door  and  announces  the  station  within  a 
few  feet  of  a  passenger  destined  for  that 
place,  there  is  a  sufficient  and  timelv  an- 
nouncement. Central  of  Georgia  R.  6o.  v. 
Crane,  —  Ala.  App.  — ,  65  So.  866. 

And  under  a  statute  which  requires  a 
carrier  to  call  the  stations  twice  in  the  car 
in  which  passengers  are  riding,  it  is  not 
required  to  insure  that  passengers  destined 
for  that  station  shall  hear  the  call.  Chesa- 
peake &  O.  R.  Co.  v.  Robinson,  135  Ky.  850, 
123  S.  W.  308, 


Duty  to  give  personal  notice. 

It  is  the  duty  of  a  passenger  on  a  rail- 
road train  to  use  his  senses  and  take  notice 
of  the  usual  announcement  of  stations,  and 
if,  by  reason  of  his  negligence,  the  passen- 
gers fails  to  hear  notice  givai  of  the  arrival 
of  the  train  at  his  place  of  destination,  and 
remains  on  the  train  and  is  carried  be- 
yond, the  fault  is  the  passenger's  and  the 
carrier  is  not  liable  therefor.  St.  Louis 
Southwestern  R.  Co.  v.  Ricketts,  22  Tex. 
Civ.  App.  615,  54  S.  W.  1090. 

It  is  not  the  duty  of  a  conductor  to 
personally  notify  a  passenger  when  they 
reach  his  stopping  pltwe  other  than  in  the 
usual  and  customary  manner.  St.  Louis 
Southwestern  R.  Co.  v.  McCuUough,  —  Tex. 
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to  a  passenger,  if  those  in  charge  of  the 
train,  knowing  it  to  be  his  destination,  fail 
to  waken  him  and  acquaint  him  with  the 
fact  that  he  should  alight. 

2  Hutchinson,  Carr.  1171;  Bass  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  142  Mich.  177, 
2  L.R.A.(N.S.)  875,  105  N.  W.  151,  7  Ann. 
Gas.  718,  19  Am.  Neg.  Rep.  317. 

If  the  agents  of  a  railroad  undertake  to 
give  information,  they  must  give  correct  in- 
formation. 

Schockley  v.  Southern  R.  Co.  93  S.  C.  535, 
77  S.  E.  221;  Wilcox  v.  Southern  R.  Co. 
81  S.  C.  71,  74  S.  E.  122;  Ford  v.  Southern 
R.  Co.  75  S.  C.  286,  55  S.  E.  448;  Bing  v. 
Atlantic  Coast  Line  R.  Co.  86  S.  C.  528, 
68  S.  £.  645;  Cave  T.  Seaboard  Air  Line 


R.  Co.  94  S.  C.  287,  L.R.A.1915B,  915,  77 
S.  E.  1017,  Ann.  Caa.  1915A,  1065. 

Messrs.  F.  L,.  Willcox,  M'NelU  &  OHver, 
and  S.  M.  AVetmore,  for  respondent: 

It  is  not  the  duty  of  a  railroad  company 
to  awaken  a  sleeping  passenger  in  order  to 
advise  him  that  his  destination  is  reached. 

Seaboard  Air-Line  R.  Co.  v.  Rainey,  122 
Ga.  307,  106  Am.  St.  Rep.  134,  50  S.  E.  88, 
2  Ann.  Cas.  875;  4  Elliott,  Railroads,  p. 
2532,  §  1621;  Sevier  v.  Vickeburg  &  M.  R. 
Co.  61  Miss.  8,  48  Am.  Rep.  74;  Nunn  v. 
Georgia  R.  Co.  71  Ga.  710,  61  Am.  Rop. 
284. 

Where  a  passenger  was  asleep  the  failure 
to  announce  his  station  could  afford  no 
cause  of  action  for  carrying  him  beyond  his 
destination,  for  had  the  station  been  called. 


Civ.  App.  — ,  33  S.  W.  285;  Missouri,  K. 
A  T.  R.  Co.  V.  Middleton,  —  Tex.  Civ.  App. 
— ,  172  S.  W.  1114;  Chicago  &  A.  R.  Co. 
v.  Meyer,  127  111.  App.  314. 

And  a  promise  to  that  effect  given  by 
the  conductor  to  the  passenger  is  not  binding 
on  the  company.    Ibid. 

So,  if  a  station  has  been  called  and  the 
passenger  hears  it,  it  is  her  duty  to  make 
some  effort  to  get  off,  although  she  ie  not 
well  and  has  been  promised  assistance  by 
one  of  the  employees.  Missouri,  K.  &  T.  R. 
Co.  V.  Morgan,  49  Tex.  Civ.  App.  212,  108 
S.  W.  724. 

And  if  a  passenger  knows  when  the 
train  arrives  at  the  station  at  which  he 
is  to  alight,  and  he  fails  to  alight  from  the 
train,  it  is  immaterial  that  an  employee 
of  the  carrier  promised  to  personally  notify 
him  of  such  arrival,  but  failed  to  do  so,  and 
so  he  cannot  recover  for  being  carried 
past  his  station.  Missouri,  K.  &  T.  R.  Co. 
v.  Miller,  20  Tex.  Civ.  App.  570,  60  S.  W. 
168. 

Where  a  passenger  hard  of  hearing  mis- 
took the  name  of  the  station  as  called,  and 
was  assisted  off  by  a  porter  who  did  not 
know  her  destination,  the  carrier  is  not 
liable  where  the  porter  announced  the  sta- 
tion in  a  distinct  and  audible  voice  in 
the  car  in  which  such  passenger  was  riding; 
he  not  being  required  to  go  further  and  in- 
quire if  that  was  the  station  of  her  destina- 
tion and  assist  her  to  alight  unless  she  re- 
quested him  to  do  so,  or  unless  he  knew  or 
it  was  apparent  that  such  passenger  was 
suffering  from  defective  hearing.  Texas 
Midland  R.  Co.  v.  Terry,  27  Tex.  Civ.  App. 
341,  66  S.  W.  697. 

A  case  perhaps  not  strictly  within  the 
scope  of  this  note,  which  is  distinguished 
from  the  Weightman  Case,  infra,  is  Gage 
T.  Illinois  C.  R.  Co.  75  Miss.  17,  21  So.  657, 
2  Am.  Neg.  Rep.  395,  where  it  was  held  that 
the  railroad  company  was  not  bound  by 
a  conductor's  promise  to  look  after  a  seven- 
year-old  child  traveling  alone,  and  to  re- 
quest the  succeeding  conductor  to  do  the 
same,  and  so  was  not  liable  for  carrying 
the  child  past  his  destination,  and  this  al- 
though the  child's  father  was  at  the  ata- 
L.R.A.1915C. 


I  tion  and  made  inquiry  from  the  conductor 
I  concerning  the  boy,  but  was  informed  that 
I  he  was  not  on  the  train  when  in  fact  he  was. 
I     But  circumstances  involving  the  considera- 
j  tion  of  age,  defects,  or  physical  infirmities 
J  may  bring  that  within  the  scope  of  a  con- 
ductor's   duty    toward    a    passenger    which 
would  otherwise   be   beyond   the   limits   of 
such  obligation.     Chicago,   R.   I.  &   T.   R. 
Co.   V.  Boyles,   11   Tex.  Civ.  App.  522,   33 
S.  W.  247.     And  so,  in  this  case,  where  a 
woman  was  traveling  with  a  very  sick  in- 
fant, it  was  held  that  if  the  conductor,  no- 
ticing the  condition  of  a  child  and  its  need 
of  constant  attention,  told  the  mother  to  give 
all  her  attention  to  the  child,  and  he  would 
personally  notify  her  when  she  arrived  at 
the  place  of  her  destination,  such  promise 
was  within  the  apparent  scope  of  nis  au- 
thority and  binding  on  the  company. 

And  in  Louisville  &  N.  R.  Co.  v.  Quick, 
125  Ala.  653,  28  So.  14,  as  the  evidence 
tended  to  show  that  the  conductor  had  prom- 
ised an  old  and  infirm  female  passenger 
that  he  would  go  to  her  when  she  arrived 
at  her  destination  and  inform  her  of  that 
fact,  and  that  she  relied  on  such  promise, 
it  was  held  that  there  was  no  error  in  an 
instruction  that  under  such  a  state  of  facts 
she  was  under  no  obligation  to  listen  for 
an  announcement  of  the  station  or  depend 
upon  such  announcement,  but  could,  relying 
upon  the  conductor's  promise,  wait  in  her 
seat  for  him  to  come  to  her.  Generally,  as 
to  duty  to  assist  infirm  passenger,  see  note 
in  8  L.R.A.(N.S.)   299. 

And  so,  also,  that  a  carrier  owes  a  duty 
to  personally  notify  a  sick  passenger  known 
to  its  employees  to  be  sick,  of  his  arrival 
at  destination,  would  appear  from  the  deci- 
sion in  Nelson  v.  Chicago  &  N.  W.  R.'  Co. 
130  Wis.  214,  109  N.  W.  933,  where  a  pas- 
senger who  had  suffered  an  attack  of  pa- 
ralysis and  had  notified  the  conductor  that 
he  was  sick  and  requested  that  he  be  no- 
tified when  he  reached  his  stopping  .place, 
and,  not  hearing  the  announcement  of  the 
station,  was  carried  by,  was  held  to  be  en- 
titled to  recover  for  the  natural  and  proxi- 
mate consequences  of  such  negligent  act, 
there  being  no  discussion  whatever   as   to 
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he  could  not  have  heard  it,  hence  it  could 
not  have  been  the  proximate  cause  of  his 
injury  in  being  carried  past  his  getting-off 
piace. 

Seaboard  Air-Line  R.  Co.  v.  Rainey,  122 
Ga.  307,  106  Am.  St.  Rep.  134,  50  S.  E.  88, 
2  Ann.  Cas.  675;  2  Hutchinson,  Carr.  p. 
1316,  §  1121. 

It  is  not  the  duty  of  a  railroad  company 
to  see  that  passengers  arc  awake  when  the 
train  reaches  their  destination,  and  the 
company  is  not  bound  by  the  conductor's 
promise  to  so  awaken  them. 

Ibid. 

Gary,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  day  of  August,  1912,  the 


plaintiff  purchased  a  ticket  from  the  de- 
fendant, at  Florence,  South  Carolina,  for 
the  purpose  of  being  carried  as  a  passenger 
to  Laurens,  South  Carolina.  In  making  the 
trip  it  was  necessary  for  him  to  change  cars 
at  Sumter,  South  Carolina,  about  4  o'clock 
in  the  morning.  There  is  evidence  that 
when  the  conductor  came  to  the  plaintiff  to 
collect  his  fare,  he  told  the  conductor  that 
he  was  very  tired,  and  probably  would  not 
be  awake  when  the  train  arrived  at  Sumter, 
and  thereupon  requested  the  conductor  to 
see  that  he  was  awake,  in  order  that  he 
might  make  the  necessary  change  of  cars. 
The  conductor  promised  to  comply  with  his 
request.  When  the  train  arrived  at  Sumter, 
the  plaintiff  had  fallen  asleep,  but  the  con- 
ductor  failed   to  awake  him,   and   he  was 


the  duty  of  a  carrier  to  give  personal  noti- 
fication of  arrival  at  destination. 

And  where  the  announcement  of  the  sta- 
tion is  made  upon  the  approach  of  the  train, 
but  the  train  stops  at  a  water  tank  before 
reaching  the  depot,  and  the  passenger  is  in- 
formed by  an  employee  that  the  station  is 
not  reached  and  that  he  will  inform  her 
when  it  is,  it  is  a  question  for  the  jury 
whether  or  not  under  such  circumstances 
the  passenger  is  entitled  to  further  notice 
that  the  station  is  reached.  Missouri,  K. 
&  T.  R.  Co.  V.  Miller,  20  Tex.  Civ,  App. 
670,  60  S.  W.  168. 

Duty  to  awaken  passenger. 

As  to  passenger  in  sleeping  car,  see  note 
to  Pulhnan  Co.  T.  Lutz,  14  L.R.A.(K.S.) 
907. 

The  law  does  not  impose  upon  a  carrier 
the  duty  of  taking  notice  that  a  passenger 
has  fallen  asleep  and  causing  him  to  be 
aroused.  It  is  ordinarily  the  duty  of  a  pas- 
senger to  use  his  senses  and  take  notice  of 
the  usual  announcements  of  the  stations, 
and  if,  by  reason  of  being  asleep,  unknown 
to  the  carrier,  he  fails  to  hear  the  notice 
given  of  the  arrival  of  the  train  at  his  place 
of  destination,  and  remains  on  the  train 
and  is  carried  beyond,  the  fault  is  his,  and 
the  carrier  is  not  liable  therefor.  Missouri, 
K.  &  T.  R.  Co.  V.  Perry,  8  Tex.  Civ.  App. 
78,  27  S.  W.  496,  6  Am.  Neg.  Cas.  685. 

So,  a  carrier  does  not  owe  a  duty  to  a 
passenger  who  has  fallen  asleep  to  awaken 
him  and  notify  him  of  his  arrival  at  his 
destination.  Seaboard  Air-Line  R.  Co.  v. 
Rainev,  122  Ga.  307,  106  Am.  St.  Rep.  134, 
50  S.'E.  88,  2  Ann.  Cas.  875;  Nichols  v. 
Chicago  &  W.  M.  R.  Co.  90  Mich.  203,  51 
N.  W.  364,  4  Am.  Neg.  Cas.  127;  Texas  & 
P.  R.  Co.  V.  Alexander,  —  Tex.  Civ.  App. 
— ,  30  8.  W.  1113. 

And  although  a  conductor  may  have 
promised  a  passenger  to  awaken  her  when 
she  arrives  at  the  place  where  she  is  to 
change  cars,  the  carrier  will  not  be  liable 
for  his  failure  to  do  so.  Missouri,  K.  &  T. 
R.  Co.  V.  Hendrick,  —  Tex.  Civ.  App.  — , 
32  S.  W.  42. 
L.B.A.1915C. 


But  in  Weightman  v.  Louisville,  N.  O. 
k  T.  R.  Co.  70  Miss.  563,  19  L.R.A.  671, 
35  Am.  St.  Rep.  660,  12  So.  586,  9  Am. 
Neg.  Cas.  491,  where  right  to  recover  was 
predicated  on  the  negligent  failure  of  the 
conductor  to  awaken  and  put  off  a  sick 
passenger  at  his  destination,  which  was  dis- 
tinguished from  Sevier  v.  Vicksburg  &  M. 
R.  Co.  61  Miss.  8,  48  Am.  Rep.  74,  cited  in 
note  in  15  L.R.A.  347,  it  was  held  that  a 
railroad  company  which  carried  a  sick  pas- 
senger past  his  destination  while  uncon- 
scious, although  the  conductor  and  station 
agent  had  agreed  to  give  him  care  on  the 
way,  and  to  have  him  carried  from  the  train 
at  his  destination,  and  put  him  off  in  fact 
at  a  small  way  station,  where  he'  was  left 
nearly  forty  hours  without  care  and  at- 
tention and  then  brought  back  to  his  des- 
tination, is  liable  for  the  injury  which  re- 
sults to  him  therefrom. 

So,  also,  failure  of  a  passenger  who  is 
asleep  when  the  train  reaches  his  destina- 
tion, to  awaken  and  leave  the  train  imme- 
diately upon  its  coming  to  a  stop,  does  not 
terminate  his  relation  as  passenger  and 
the  carrier's  duty  of  protection,  if  those  in 
charge  of  the  train,  knowing  the  facts,  failed 
to  awaken  him  and  acquaint  him  with 
the  fact  that  he  should  alight.  Bass  v. 
Cleveland,  C.  C.  k  St.  L.  R.  Co.  142  Mich. 
177,  2  L.R.A.(N.S.)  875,  105  N.  W.  151,  7 
Ann.  Cas.  718,  19  Am.  Neg.  Rep.  317. 

But  in  a  dissenting  opinion,  Judge  Grant 
contended  that  the  relation  of  passenger 
had  ceased;  that  it  was  not  the  dutv  of 
an  employee  of  the  company  to  awaken  him, 
but  that  it  performed  its  full  duty  in  this 
respect  in  calling  out  in  the  car  the  name  of 
the  station  and  giving  the  passenger  suf- 
ficient time  to  alight. 

Effect  of  failure  to  announce. 

See  also  note  in  16  L.R.A.  347,  348. 

While  it  is  the  duty  of  a  railway  com- 
pany to  duly  announce  to  passengers  the 
approach  of  its  trains  to  a  regular  station 
in  order  that  they  may  be  prepared  to  alight 
promptly  at  their  respective  points  of  des- 
tination, yet  a  failure  to  comply  with  this 
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carried  several  miles  beyond  said  station. 
At  the  close  of  the  testimony,  the  defend- 
ant's attorneys  made  a  motion  for  the  di- 
rection of  a  verdict,  on  the  ground  that  no 
duty  was  imposed  by  law  upon  the  defend- 
ant to  see  that  the  plaintilT  was  awake  when 
the  train  arrived  at  Sumter.  The  motion 
was  granted,  and  the  plaintiff  appealed. 

The  question  to  be  determined  is  whether 
there  was  error  on  the  part  of  his  Honor, 
the  presiding  judge,  in  directing  a  verdict 
on  the  ground  just  stated.  The  question  is 
not  whether  it  is  the  duty  ordinarily  of  a 
conductor  to  awake  a  sleeping  passenger, 
but  whether  it  is  his  duty  to  render  assist- 
ance to  a  passenger,  in  order  that  he  may 
alight  from  the  train  at  the  proper  time, 
when  his  physical  condition  renders  such 
assistance  necessary  and  the  conductor  has 
knowledge  of  such  fact.  Under  such  circum- 
stances, a  promise  on  the  part  of  the  con- 
ductor is  merely  incidental  to  his  duty  to 
render  assistance  to  passengers  in  getting 


off  the  train  when  he  has  notice  of  the  fact 
that  his  aid  is  needed.  This  is  not  a  case 
in  which  the  passenger  was  attempting  to 
convert  an  ordinary  coach  into  a  sleeping 
apartment,  but  where  he  was  afraid  he 
would  be  overcome  by  sleep  involuntarily, 
on  account  of  his  physical  condition,  and 
therefore  sought  the  assistance  of  the  con- 
ductor, in  order  that  he  might  be  in  a  con- 
dition to  make  the  necessary  change  of 
cars.  The  rule  is  well  settled  that  if  there 
are  circumstances  which  require  the  assist- 
ance of  the  conductor  to  a  passenger  in 
alighting  from  a  train,  the  railroad  com- 
pany is  liable  if  the  conductor  had  notice 
of  such  circumstances  and  fails  to  render 
the  necessary  assistance.  Madden  v.  Port 
Royal  £  VV.  C.  R.  Co.  41  S.  C.  440,  19  S. 
E.  951,  20  S.  E.  65,  6  Am.  Neg.  Cas.  428; 
Doolittle  T.  Southern  R.  Co.  62  S.  C.  130, 
40  S.  E.  133.  In  the  present  case,  the  con- 
ductor not  only  was  notified  that  the  plain- 
tiff would  probably  need  his  assistance,  but 


duty  cannot  count  against  the  company 
as  to  a  passenger  who  knows  that  she 
has  arrived  at  her  destination  and  so  is  in 
no  wav  misled  therebv.  Southern  R.  Co. 
V.  Hobbs,  118  Ga.  227,"  63  L.R.A.  68,  45  S. 
E.  23,  14  Am.  Neg.  Rep.  523. 

And  the  neglect  of  a  railroad  company  to 
announce  the  arrival  of  a  train  at  the 
station  where  a  passenger  wishes  to  alight 
is  immaterial  upon  the  question  of  liability 
for  injury  to  passenger,  where  he  testifies 
that  he  knew  that  the  train  had  reached 
his  destination  and  attempted  to  alight, 
so  that  failure  to  announce  the  station 
did  not  contribute  to  the  injury.  Chicago, 
B.  &  Q.  R.  Co.  V.  Lampman,  18  Wyo.  106, 
25  L.R.A.(N.S.)  217,  104  Pac.  533,  Ann. 
Cas.  1912C,  788. 

And  where  there  is  no  evidence  which 
tends  to  prove  that  the  failure  of  the  con- 
ductor to  announce  a  station  has  anything 
to  do  with  a  passenger's  being  carried 
beyond  it,  the  jury  should  not  be  permitted 
to  consider  such  omission  as  a  cause  con- 
tributing to  an  injury  claimed  as  a  result 
thereof  in  having  to  walk  back  from  the 
stop  beyond.  Anniston  Electric  &  Gas  Co. 
V.  Anderson,  —  Ala.  App.  — ,  66  So.  924. 

So,  also,  where  a  passenger  had  fallen 
asleep  the  failure  of  a  railroad  company 
to  duly  announce  to  the  passengers  the  ar- 
rival of  such  train  at  a  particular  station 
ought  not  to  count  against  the  company 
relatively  to  such  passenger,  where  he  is 
not  able  to  show  by  any  satisfactory  proof 
that  he  was  misled  thereby.  Seaboard  Air- 
Line  R.  Co.  v.  Rainey,  122  Ga.  307,  106  Am. 
St.  Rep.  134,  50  S.  E.  88,  2  Ann.  Cas.  675. 

But  if  a  carrier  fails  to  call  a  station  in 
a  car  twice,  as  required  by  statute,  a  rea- 
sonable time  before  its  arrival  at  that  sta- 
tion, or  fails  to  light  its  platform  in  such 
a  manner  as  to  afford  passengers  a  rea- 
sonably safe  means  for  slighting  from  the 
train,  and  a  passenger,  by  reason  of  such 
L.R.A.1915C. 


failure  to  announce  the  station,  is  delayed  in 
getting  off  the  train,  and  when  he  under- 
takes to  get  off,  the  train  starts  suddenly 
as  he  is  stepping  from  it,  and  he  is  injured 
by  reason  of  the  failure  to  announce  the 
station  or  to  have  the  platform  lighted, 
the  carrier  is  liable  therefor.  Chesapeake  & 
O.  R.  Co.  V.  Robinson,  135  Ky.  850,  123  S. 
W.  308. 

Effect  of  negligent  or  incorrect  announce- 
ment or  information. 

See  also  infra,  "Passenger  in  Pullman  or 
sleeping  car." 

A  passenger  who  is  induced  to  alight 
short  of  his  destination  through  negligence 
of  trainmen  in  announcing  the  wrong  sta- 
tion is  entitled  to  recover  for  the  damages 
suffered  therebv.  Louisiana  k  A.  K.  Co. 
V.  Rider,  103  Ark.  558,  146  S.  W.  849; 
Louisville  &  N.  R.  Co.  v.  Jenkins,  15  Ky.  L. 
Rep.  239;  St.  Louis  Southwestern  R.  Co. 
V.  Foster,  46  Tex.  Civ,  App.  517,  103  S.  W. 
104. 

So,  also,  where  a  passenger  is  induced 
to  alight  at  a  wrcmg  station  through  being 
misled  by  the  carrier's  employees  informing 
him  that  that  is  the  place  of  his  destina- 
tion, the  carrier  is  liable  for  the  injuries 
proximately  resulting  from  such  misinforma- 
tion. St.  Louis  Southwestern  R.  Co.  v. 
Pearson,  88  Ark.  200,  114  S.  W.  211;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Quillen,  22 
Ind.  App.  496,  53  N.  E.  1024;  Yazoo  &  M. 
Vallev  R.  Co.  v.  Hughes,  100  Miss.  95,  50 
So.  627;  Gulf  &  S.  J.  R.  Co.  v.  Cole,  101 
Miss.  411,  58  So.  208:  Moss  v.  Missouri  P. 
R.  Co.  128  Mo.  App.  385,  107  S.  W.  422; 
Atkinson  v.  Paciiic  R.  Co.  90  Mo.  App. 
i  489 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Freeland, 
39  Okla.  60,  134  Pac.  47;  Ford  v.  Southern 
R.  Co.  75  S.  C.  286,  55  S.  E.  448;  Texas 
&  P.  R.  Co.  V.  Hartnett,  —  Tex.  Civ.  App. 
— ,  34  8.  W.  1057;  Beaumont,  S.  L.  ft  W. 
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lie  promised  to  comply  with  the  plaintiff's 
request. 

It  is  tlie  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 

Hydrick  and  Fraser,  JJ.,  concur. 

Watts,  J.,  dissenting: 

This  was  an  action  for  actual  and  puni- 
tive damages  by  plaintiff  against  the  de- 
fendant for  carrying  the  plaintiff  beyond  his 
station.  Plaintiff  alleges  a  special  con- 
tract with  the  conductor  to  awake  him  when 
the  train  arrived  at  his  station,  and  that, 
by  reason  of  the  failure  on  the  part  of  the 
conductor  to  do  it,  he  was  carried  several 
miles  beyond  his  station  and  compelled  to 
walk  back,  and  this  constitutes  his  cause 
of  action.  At  the  close  of  the  testimony 
the  court  on  defendant's  motion  directed  a 
verdict  in  favor  of  defendant.     The  plain- 


I  tiff  appeals  on  several  grounds,  and  by 
three  exceptions  alleges  error  on  the  part  of 
the  court  in  that  there  was  testimony  tend- 
ing to  show  various  acts  of  negligence,  wan- 
tonness, and  wilfulness  as  alleged  in  the 
complaint,  and  in  not  holding  the  defendant 
company  liable  for  the  failure  to  awake  the 
passenger  and  acquaint  him  that  he  had 
arrived  at  his  station  and  should  alight, 
and  that  wilfulness,  recklessness,  and  wan- 
tonness could  be  inferred  from  the  evidence 
that  the  conductor  failed  to  keep  his  prom- 
ise to  awaken  the  passenger,  and  gave  mis- 
leading information  as  to  the  distance  back 
to  the  station,  where  plaintiff  should  have 
alighted,  and  failed  to  notify  the  passenger 
of  certain  trestles  on  the  route  back  to  the 
station.  The  evidence  shows  that  the  plain- 
tiff lived  at  Florence,  South  Carolina,  and 
started  to  Laurens,  South  Carolina,  on  Au- 
gust 2S,  1912,  and  that  it  was  necessary  for 
him  to  change  cars  at  Sumter,  South  Caro- 
lina, in  order  to  get  on  the  train  that  runs 


R.  Co.  V.  Bishop,  —  Tex.  Civ.  App.  — ,  160 
S.  W.  975;  Brown  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  54  Wis.  342,  41  Am.  Rep.  41,  11  N.  W. 
356,  911,  7  Am.  Neg.  Cas.  203;  Gulf,  C.  t 
S.  F.  R.  Co.  V.  Sain,  —  Tex.  Civ.  App.  — , 
24  S.  W.  958. 

If  a  carrier  negligently  announces,  as 
the  station  to  which  the  passenger  is  des- 
tined, another  and  different  station,  and 
through  no  fault  of  the  passenger  he  is 
thereby  misled  and  induced  to  alight  at 
such  wrong  station,  or  should  the  carrier 
negligently  permit  a  passenger  to  leave  the 
train  at  a  station  knowing  that  such  sta- 
tion is  not  the  destination  of  the  passenger, 
and  knowing  or  having  good  reason  to  be- 
lieve that  the  passenger  believes  such  sta- 
tion to  be  his  destination,  without  informing 
the  passenger  of  the  mistake  he  is  making, 
then  the  carrier  will  be  liable  to  such 
passenger  for  such  actual  damages  as  prox- 
imately resulted  to  him  from  such  negli- 
gence. Texas  k  N.  0.  R.  Co.  v.  Richardson, 
—  Tex.  Civ.  App.  — ,  143  S.  W.  722. 

And  to  the  same  effect  as  to  the  latter 
part  of  the  foregoing  proposition  is  Elirk- 
land  V.  Texas  &  N.  O.  R.  Co.  —  Tex.  Civ. 
App.  — ,  140  S.  W.  605. 

It  is  the  duty  of  a  conductor,  brakeman, 
or  other  employees  who  assist  passengers 
at  a  station  to  get  off  the  train,  to  give  a 
passenger  correct  information  as  to  the 
name  of  the  station  when  such  a  passenger, 
who  is  about  to  leave  tlie  train,  expresses  a 
desire  for  such  information.  liouisville, 
N.  A.  A  C.  R.  Co.  V.  Cook,  12  Ind.  App. 
109,  38  N.  E.  1104. 

So,  while  a  conductor  may  not  be  obliged 
to  agree  to  let  a  passenger  off  at  an  inter- 
mediate point,  if  he  does  so  agree  and  un- 
dertakes to  let  him  off  at  such  point,  he 
owes  a  duty  to  give  such  passenger  correct 
information  as  to  where  he  is  being  put  off, 
and  it  is  in  violation  of  that  duty  to  mis- 
inform him  either  wilfully  or  negligently 
L.R.A.1916C. 


in  respect  to  the  place  at  which  he  is  being 
induced  to  leave  the  car.  Williamson  v. 
Central  of  Georgia  R.  Co.  127  Ga.  125,  56 
S.  E.  119. 

In  Tennessee  C.  R.  Co.  v.  Brasher,  29  Ky. 
L.  Rep.  1277,  97  S.  W.  349,  where  a  passen- 
ger asked  to  be  let  off  at  a  certain  place, 
the  name  of  which  it  appears  had  been 
clianged  and  was  unfamiliar  to  the  conduc- 
tor, and  through  mistaken  assurance  of  the 
conductor  that  she  had  arrived  at  her  des- 
tination she  got  off  at  a  wrong  station,  it 
was  held  that  the  carrier  was  liable  for 
the  proximate  damages  resulting  therefrom. 

And  where  a  conductor  negligently  in- 
duced a  passenger  to  believe  that  the  next 
stopping  place  of  the  train  would  be  the 
place  of  her  destination,  the  company  is 
liable  for  resulting  damages,  although  af- 
ter such  information  was  given  the  train 
was  signaled  to  stop  to  allow  another  train 
to  pass,  which  fact  was  not  announced  to 
the  passenger.  Pennsylvania  Co.  v.  Hoag- 
land,  78  Ind.  203. 

The  fact  that  the  conductor  correctly 
announced  the  name  of  the  station  which 
the  train  was  approaching  will  not  prevent 
recovery  by  a  passenger  who,  not  under- 
standing the  name  of  the  station  called, 
asked  another  employee  and  was  misled  in- 
to believing  that  she  had  arrived  at  her  des- 
tination, and  so  was  induced  to  alight  at 
the  wrong  station.  Missouri,  K.  t  T.  R.  Co. 
v.  Dickson,  —  Tex.  Civ.  App.  — ,  153  S.  W. 
933. 

Passenger  in  Pullman  or  sleeping  car. 

See  also  note  to  Pullman  Co.  v.  Lutz,  14 
L.R.A.(N.S.)  907. 

A  sleeping  car  company  is  liable  for  in- 
jury resulting  from  n^ligence  and  careless- 
ness of  its  porter  in  informing  a  passenger 
on  one  of  its  cars  that  her  station  has  been 
reached  and  directing  her  to  alight  when 
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from  Charleston  to  Greenville  by  Laurens; 
that  he  bought  a  ticket  to  Laurens,  and 
boarded  the  train,  and  told  the  conductor 
that  he  had  been  working  very  hard  and 
was  tired  and  sleepy,  and  to  please  see  that 
he  got  off  at  Sumter,  and  that  the  conductor 
promised  to  see  that  he  got  off  there.  The 
train  passed  Sumter  while  he  was  asleep, 
and  he  was  not  called  or  notified  of  its  {ar- 
rival there.  He  was  on  the  train  in  a  day 
coach,  and  not  a  Pullman  or  sleeping  car. 
After  he  had  passed  Sumter  the  conductor 
found  him  on  the  train,  and  informed  him 
that  they  had  passed  Sumter  and  were  a 
mile  from  there,  and  that  he  would  stop 
the  train  and  let  him  off,  or  he  could  go 
on  to  the  next  station  and  get  off  and  get 
on  a  train  going  to  Sumter.  The  plaintiff 
concluded  to  get  off  and  walk  back  to  Sum- 
ter, which  he  did.  It  was  several  miles,  and 
he  was  encumbered  with  his  baggage,  and 
crossed  some  long  trestles,  and  it  was  not 
daylight.  It  being  Sunday,  he  was  informed 
that  there  were  no  freight  trains  on  the 
road.  He  was  inconvenienced  and  made  tired, 
but  he  got  to  Sumter  in  time  to  catch  his 
train  and  get  to  Laurens  at  the  time  he 
was  scheduled  to  arrive.  The  conductor  did 
not  call  for  any  additional  fare  or  eject  or 
threaten  to  eject  him  from  the  train.  The 
plaintiff  voluntarily  left  the  train  under  a 
mistaken  idea  as  to  the  distance  to  Sum- 
ter. There  was  a  conflict  of  testimony  be- 
tween plaintiff's  and  defendant's  witnesses 
as  to  most  of  the  material  issues  in  the  case, 
and  as  to  what  actually  occurred  as  to  the 
promise  to  call  him  at  Sumter,  and  what 
took  place  when  he  got  off  of  the  train. 

We  think  the  whole  question  turns  on 
the  duty  of  the  railroad  company  in  respect 
to  notifying  its  passengers  when  their  desti- 
nation is  reached.  The  law  imposes  the 
duty  on  the  railroad  of  stopping  its  trains 
at  the  stations  a  sufficient  length  of  time 


'  for  its  passengers  to  safely  get  off  and  ob 
;  the  trains,  and  to  call  out  the  stations.    The 
,  uncontradicted  evidence  in  this  case  shows 
,  that  this  was  done  when  the  train  arrived 
;  at  Sumter.    When  this  was  done  the  defend- 
ant performed  its  full  duty,  and  if  plaintiff 
[  went  to  sleep  and  failed  to  hear  the  station 
called  and  get  off,  the  defendant  cannot  b« 
held  in  damages,  and,  even  if  the  conductor 
promised  to  call  him  and  did  not  hunt  him 
up  and  wake  him  up,  the  plaintiff  would  not 
be  entitled   to  recover   damages  for   being 
carried  beyond  his  station.    The  conductor's 
and  flagman's  duties  when  they  arrived  at 
the   station   were   to   assist   passengers  off 
and  on  the  train,  and  the  law  imposes  no 
duty  on  them  in  a  day  coach  to  go  through 
the   train    and    wake   up   the   sleeping   pas- 
sengers. 

In  the  whole  evidence  there  is  not  a  parti- 
cle of  evidence  that  shows  any  negligence, 
wilfulness,  or  wantonness  that  would  form 
a  basis  for  damages,  actual  or  punitive. 
It  is  not  the  duty  of  a  railroad  company  to 
a  day  coach  passenger  to  advise  him  that 
his  destination  is  reached.  Seaboard  Air- 
Line  R.  Co.  V.  Raihey,  122  Ga.  307,  106  Am. 
St.  Rep.  134,  50  S.  E.  88,  2  Ann.  Cas.  675 ; 
Nunn  V.  Georgia  R.  Co.  71  6a.  710,  51  Am. 
Rep.  284. 

The  law  is  different  between  a  day  coach 
and  a  sleeping  car  company.  In  the  latter 
case  it  is  the  duty  of  the  employees  of  a 
sleeping  car  company  to  awakeji  them  in 
plenty  of  time  for  them  to  prepare  to  get 
off  before  reaching  their  destination.  To 
hold  that  the  railroads  should  be  held  liable 
in  damages  because  the  conductor  could  con- 
tract to  go  through  the  trains  and  call  each 
passenger  individually  on  the  arrival  of  & 
day  coach  at  a  station  was  never  con- 
templated as  being  within  the  scope  of  his 
employment,  and  would  seriously  hamper 
and  endanger  the  traveling    public,    would 


in  fact  the  train  was  some  distance  from 
the  station.  Pullman  Co.  v.  Hoyle,  52  Tex. 
Civ.  App.  534,  115  S.  W.  315. 

And  a  railroad  company  is  not  relieved 
of  any  of  the  duties  which  it  owes  to  a  pas- 
senger by  reason  of  a  passenger  making  a 
separate  contract  with  a  sleeping  car  com- 
pany for  special  accommodations,  and  so 
is  liable  for  the  act  of  a  porter  of  a  Pull- 
man car  in  putting  off  a  passenger  at  the 
wrong  station,  where  it  relies  upon  him  to 
notify  sleeping  passengers  of  the  approach 
of  the  train  to  their  station.  Campbell  v. 
Seaboard  Air  Line  R.  Co.  83  S.  C.  448,  23 
L.ILA.(N.S.)  1066,  137  Am.  St.  Rep.  824, 
65  S.  E.  628. 

It  has  been  held  that  a  railroad  company 
is  entitled  to  judgment  over  against  a  sleep- 
ing car  company  sued  with  it,  for  injuries  to 
a  passenger  in  a  sleeping  car  due  to  the 
negligence  and  carelessness  of  the  sleeping 
L.R.A.19ir,C. 


car  porter  in  informing  the  passenger  that 
her  station  had  been  reached  and  directing 
her  to  alight  when  in  fact  the  train  was 
some  distance  from  the  station,  where  the 
evidence  shows  that  the  railroad  company 
had  nothing  to  do  with  the  discharge  of 
passengers  riding  in  the  sleeper,  but  that  it 
was  the  duty  of  a  Pullman  company  to  see 
that  such  passengers  were  properly  looked 
after  and  aided  by  it  in  getting  on  and  off 
the  cars,  and  further  that  the  Pullman  com- 
pany prohibited  the  trainmen  from  enter- 
ing its  cars  or  having  anything  whatever 
to  do  with  the  Pullman  passengers  or  the 
business  of  the  car  except  to  take  up  th« 
railroad  fare  and  transportation  of  such 
passengers,  and  also  that  the  conductor  and 
porter  of  a  Pullman  car  were  employed  and 
paid  by  it,  and  not  by  the  railroad  company, 
and  were  under  its  <wntrol.  Pullman  Co.  v. 
Hoyle,  supra.  J.  H.  B. 
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prevent  the  conductor  and  trainmen  from 
discharging  their  duties  in  being  where  they 
could  assist  passengers  off  and  on  the  train, 
and  bring  about  confusion,  annoyance,  and 
vexatious  delays.  We  see  no  merit  in  the 
exceptions,  and  they  are  overruled. 
I  think  the  judgment  should  be  affirmed. 

Gage,  J.,  concurs. 


WASHINGTON    SUPREME    COURT. 
(Department   No.    1.) 

JOHN  T.  HUETTER  et  aL 

T. 

WAREHOUSE  &  REALTY  COMPANY. 

(81  Wash.  331,  142  Pac.  675.) 

Contract  —  for  construction  —  defect 
of  plans  —  right  of  subcontractor. 
A  subcontractor   who  is  prevented  from 


I  completing  his  work  because  of  defects  ii; 

the  plans  furnished  by  the  owner  may  hold 

the  contractor  liable  for  the  cost  of  services 

rendered,  but  not  for  profits  which  he  would 

I  have  realized  had  he  completed  the  work, 

I  although  he  saw  the  plans  before  entering 

1  into  the  contract;  since  he  does  not  assume 

any  responsibility  for  the  sufficiency  of  the 

plans. 

(August   15,   1014.) 

f  A  ROSS  APPEALS  from  a  judgment  of 
y  the  Superior  Court  for  Spokane  County 
in  plaintiffs'  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  upon 
a  construction  contract;  defendant  appeal- 
ing from  the  judgment  in  plaintiffs'  favor; 
and  plaintiffs  appealing  from  so  much  of 
the  judgment  as  refused  to  allow  them 
profits  which  they  would  have  realized  had 
they  completed  the  contract.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Sote.  —  Effect  of  defective  or  insuffl- 
ctent  plans  upon  rights  and  liabilities 
of  contractors  and  subcontractors  who 
do  not  expressly  tearrant  them. 

I,  Where  a  contract  is  fully  executed. 

a.  Right  of  contractor  or  subcontrac- 

tor to  contract  price  a£  affected 
by  defects  resulting  from  insuf- 
ficient or  defective  plans,  671. 

b.  Right  of  contractor  or  subcontrac- 

tor to  recover  for  extra  work  or 
materials  necessitated  by  insuf- 
ficient or  defective  plans,  075. 
e.  Right  of  owner  against  contractor 
or     subcontractor     for     defects 
caused  by  insufficient  or  defective 
plans,  676. 
d.  Liability    of    contractor    or    sub- 
contractor for  damages  for  delay 
caused  by  insufficient  or  defective 
plans,  677. 
n.  Where  contract  is  not  fully  executed  be- 
cause of  defective  plans. 

a.  Right  of  contractor  or  subcontrac- 

tor to  recover  contract  price, 
677. 

b.  Right  of  contractor  or  subcontrac- 

tor to  recover  the  value  of  work 
done,  677. 

c.  Right  of  owner  against  contractor 

or  subcontractor  for  failure  to 
complete,  678. 

Scope. 

Generally  as  to  vrho  must  bear  the  loss 
caused  by  destruction  of  building  or  other 
structure"  in  process  of  erection,  see  note 
to  Milske  v.  Steiner  Mantel  Co.  6  L.R.A. 
(N.S.)  1105,  and  Lonergan  t.  San  Antonio 
Loan  k  T.  Co.  22  L.R.A.(N.8.)  364.  And 
see  also  other  notes  referred  to  in  Index 
to  L.R.A.  Notes,  "Contracts,"  §  135. 

As  to  the  responsibility  of  contractor 
under  a  contract  for  performance  of  entire 
work  for  a  gross  sum,  for  defective  con- 
L.R.A.1915C. 


dition  of  portion  of  completed  work  due 
to  interference  or  directions  of  other 
party,  see  note  to  McConnell  v.  Corona  City 
Water  Co.  8  L.R_A.(N.S.)    1171. 

As  to  right  to  recover  on  quantum  meruit 
where  work  on  local  improvement  is  de- 
fective, see  note  to  People  ex  rel.  Raymond 
V.  Whidden,  56  L.R.A.  915. 

As  to  right  to  rescind  or  abandon  con- 
tract because  of  other  party's  default,  see 
note  in  Lake  Shore  &,  M.  S.  R.  Co.  v.  Rich- 
ards, 30  L.R.A.  47. 

As  to  right  of  contractor  to  sue  on  quan- 
tum meruit  upon  breach  of  construction 
contract  by  other  party  thereto,  see  Valente 
V.  Weinberg,  13  L.R.A.(N.S.)  448,  and 
note. 

And  see  note  to  Wells  v.  National  Life 
Asso.  53  L.R.A.  59,  upon  the  question  of 
the  effect  of  preventing  performance  which 
results  in  loss  of  profits  as  an  element  of 
damages  for  breach  of  contract  by  employer 
or  owner. 

The  present  note  is  confined  to  cases  deal- 
ing with  the  effect  of  defective  plans  upon 
the  rights  and  liabilities  existing  l>etween 
contractors  and  subcontractors,  or  between 
'  owners  and  contractors  or  subcontractors, 
and  does  not  include  cases  relating  to  the 
I  liability  of  architects  for  defects  in  plans 
and  specifications.  Neither  does  it  in- 
clude cases  involving  the  liability  to  third 
persons  for  injuries  resulting  from  im- 
proper construction. 

/.  Where  contmet  is  fully  executed. 

a.  Right  of  contractor  or  subcontractor 
to  contract  price  as  affected  by  defects 
resulting  from  insufficient  ttr  defec- 
tive plans. 

The  right  of  a  contractor  or  subcon-- 
tractor  to  recover  the  full  amount  of  the 
contract  price  is  not  affected  by  defects  in 
the  completed  work,  where  such  defects  are 
the  result  of  faulty  plans,  the  sufficiency 
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Mr.  E.  Eugene  Davis,  with  Messrs. 
Callen,  Lee,  &  Hindman,  for  defendant: 

Where  a  party  makes  a  binding  contract 
to  do  a  particular  act,  which  is  not  upon 
its  face  impossible,  he  is  bound  to  do  the 
act,  regardless  of  any  contingencies  that 
may  arise  in  the  future. 

American  Surety  Co.  v.  San  Antonio 
Loan  &  T.  Co.  —  Tex.  Civ.  App.  — ,  98  S. 
W.  387;  Lonergan  v.  San  Antonio  Loan  & 
T.  Co.  101  Tex.  63,  22  L.R.A.(N.S.)  364, 
130  Am.  St  Rep.  803,  104  S.  W.  1061,  106 
S.  W.  876;  Rowe  v.  Peabody,  207  Mass.  226, 
83  N.  E.  604;  Exeter  Mach.  Works  v.  Won- 
ham-Magor  Engineering  Works,  134  App. 
Div.  386,  119  N.  Y.  Supp.  105;  Public 
Schools  V.  Bennett,  27  N.  J.  L.  513,  72  Am. 
Dec.  373;  Uermott  t.  Jones  (Ingle  t.  Jones) 


2  Wall.  1,  17  L.  ed.  762;  Stees  t.  Leonard, 
20  Minn.  494,  Gil.  448;  School  Dist.  t. 
Dauchy,  25  Conn.  530,  68  Am.  Dec.  371; 
Tompkins  v.  Dudley,  25  N.  Y.  272,  82  Am. 
Dec.  349;  Adams  t.  Nichols,  19  Pick.  275, 
31  Am.  Dec.  137 ;  Central  Trust  Co.  t.  Wa- 
bash, St.  L.  &  P.  R.  Co.  31  Fed.  440;  Reich- 
enbach  v.  Sage,  13  Wash.  364,  52  Am.  St. 
Rep.  51,  43  Pac.  354;  Isaacson  t.  Starrett, 
56  Wash.  18,  104  Pac.  1115;  Bartlett  v. 
Bisbey,  27  Tex.  Civ.  App.  405,  66  S.  W.  70; 
Vogt  V.  Hecker,  118  Wis.  306,  96  N.  W.  90; 
Leavitt  v.  Dover,  67  N.  H.  94,  68  Am.  St. 
Rep.  640,  32  Atl.  156;  Harmony  v.  Bing- 
ham, 12  N.  Y.  99,  62  Am.  Dec.  142;  An- 
derson V.  May,  50  Minn.  280,  17  L.R.A.  555, 
36  Am.  St.  Rep.  642,  52  N.  W.  530;  Bastrop 
&  A.  B.  Rice  Growers'  Asso.  v.  Cochran,  — 


of  which  the  contractor  '  or  subcontractor 
has. not  warranted. 

HuETTEB  V.  Wabehouse  &,  Ri:altt  Co.  is 
in  accordance  with  this  rule. 

Thus  it  has  been  held  that  subcontractors 
who  install  plumbing  in  strict  accordance 
with  plans  and  specifications  the  sufficiency 
of  which  they  do  not  warrant  are  entitled 
to  enforce  their  mechanics'  liens  on  the 
property,  irrespective  of  any  defects  re- 
sulting from  mistakes  in  the  plans.  Ward 
T.  Pantages,  73  Wash.  208,  131  Pac.  642. 

And  a  contractor  who  agreed  to  build  a 
baker's  oven  and  furnace  in  a  workman- 
like manner  in  accordance  with  plans  and 
specifications  furnished  by  the  other  party 
was  held  to  be  entitled  to  recover  the  con- 
tract price,  although  the  oven  did  not  work 
satisfactorily,  where  he  did  the  work  in 
accordance  with  the  plans  and  specifica- 
tions, which  were  defective.  Perkins  v. 
Roberge,  69  N.  H.  171,  39  Atl.  583. 

In  Culbertson  v.  Ashland  Cement  &, 
Constr.  Co.  144  Ky.  614,  139  S.  W.  792,  it 
was  held  that  a  contractor  who  relies  upon 
plans  and  specifications  in  the  performance 
of  his  work  may  recover  for  the  work  done, 
regardless  of  any  defect  resulting  from  an 
error  or  mistake  in  the  plans  or  specifica- 
tions. 

So,  in  an  action  by  a  contractor  for  the 
balance  due  on  a  contract  for  the  construc- 
tion of  a  church,  the  court  held  that  where 
a  building  was  constructed  in  a  workman- 
like manner  in  accordance  with  plans  fur- 
nished by  the  owners,  there  was  no  re- 
sponsibility resting  on  the  contractor,  no 
matter  from  what  cause  the  building  might 
be  destroyed,  whether  from  its  own  in- 
herent weakness  in  the  mode  of  construc- 
tion or  from  extraordinary  violence  of 
storms;  and  that  the  undertaking  was  sim- 
ply to  do  the  work  with  reasonable  skill 
after  the  designs  furnished  by  the  archi- 
,  tect;  and  that  the  contractors  were  not 
'  guarantors  as  to  the  strength  of  the  build- 
ing when  finished  or  of  its  capacity  to 
withstand  the  violence  of  storms.  Clark  v. 
Pope,  70  111.  128. 

In  an  action  by  a  contractor  for  the 
balance  due  for  work  and  materials  fnr- 
L.R.A.1915C. 


nished  in  constructing  a  building,  the  own- 
er cannot  defend  on  the  ground  of  defects 
due  to  faults  in  the  architect's  plans,  where 
the  contractor  has  not  guaranteed  their 
sufficiency.  Hills  v.  Farmington,  70  Conn. 
450,  39  Atl.  795.  The  court  holds,  further, 
that,  where  the  building  contract  is  in 
writing,  oral  evidence  that  contractor  guar- 
anteed the  plans  is  inadmissible,  since  its 
effect  would  be  to  vary  the  terms  of  the 
written  agreement. 

In  Schliess  v.  Grand  Rapids,  131  Mich. 
52,  90  N.  W.  700,  it  was  held  that  a  con- 
tractor who  agreed  to  construct  the  founda- 
tion for  a  building  in  accordance  with  cer- 
tain plans  and  specifications  could  not  be 
held  responsible,  in  an  action  to  recover 
the  balance  due  on  the  contract,  for  the 
condition  of  the  wall  of  the  building  caused 
by  freezing,  where  "he  made  the  mortar 
as  provided  by  the  contract,  and  protected 
it  as  he  agreed,  and  performed  the  work 
as  he  was  directed  or  permitted  to  do"  by 
the  owner,  since  he  was  not  an  insurer  of 
the  success  of  the  work. 

In  an  action  on  his  contract  by  a  con- 
tractor who  has  constructed  a  building  in 
accordance  with  plans  furnished  by  the 
owner,  the  latter  cannot  depend  for  a  de- 
fense upon  the  fact  that  the  roof  swings 
or  the  sides  bulge,  where  such  defects  are 
attributable  to  faulty  plans.  Porter  t. 
Wilder,  62  Ga.  520. 

And,  in  Hebert  v.  Weil,  115  La.  424,  89 
So.  389,  where  the  owner  defended  on  the 
ground  of  improper  construction  of  his 
building,  it  was  held  that  the  contractor 
was  not  liable,  either  for  errors  in  an 
architect's  plan  which  were  not  patent  on 
the  face  of  the  plan,  or  for  those  which 
were  not  easy  to  detect. 

So,  in  McLane  v.  DeLeyer,  66  N.  Y.  619, 
it  was  held  that,  in  an  action  on  a  contract 
for  building  a  wall,  the  owner  could  not 
set  up  a  counterclaim  on  account  of  defects 
caused  by  the  use  of  improper  sand  which 
he  directed  the  contractor  to  use. 

In  MacKnight  Flintic  Stone  Co.  v.  New 
York,  160  N.  Y.  72,  54  N.  E.  661,  an  ac- 
tion to  recover  money  due  under  a  build- 
ing contract,  it  is  held  that  where  the  city 


Digitized  by 


Google 


HUETTER  V.  WAREHOUSE  k  REALTY  CO. 


673 


Tex.  Civ.  App.  — ,  138  S.  W.  1189  j  Carlson 
T.  Sheehan,  167  Cal.  692,  109  Pac.  29; 
Eaton  y.  Joint  School  Diet.  23  Wig.  374; 
Smith  V.  North  American  Transp.  ti  Trad- 
ing Co.  20  Wash.  580,  44  L.R.A.  557,  56 
Pac.  372,  5  Am.  Neg.  Rep.  738;  La  wing  t. 
Rintles,  97  N.  C.  350,  2  S.  £.  252. 

Th«  contract  was  not  impossible  of  per- 
formance so  as  to  exonerate  respondents. 

2  Parsons,  Contr.  eth  ed.,  p.' 673;  Chitty, 
Contr.  11th  Am.  ed.,  p.  64;  Wald's  Pollock, 
Contr.  2d  Am.  ed.  pp.  352,  363;  Beebe  t. 
Johnson,  19  Wend.  500,  32  Am.  Dec.  518; 
Reid  V.  Alaska  Packing  Co.  43  Or.  429,  73 
Pac  337;  American  Surety  Co.  t.  San  An- 
tonio Loan  ft  T.  Co.  —  Tex.  Civ.  App.  — > 
98  S.  W.  387;  Lonergan  y.  San  Antonio 
Loan  &  T.  Co.  101  Tex.  63,  22  L.R.A.(N.S.) 


364,  130  Am.  St.  Rep.  803,  104  S.  W.  1061, 
106  S.  W.  876;  Bastrop  &  A.  B.  Rice  Grow- 
ers' Asso.  v.  Cochran,  —  Tex.  Ciy.  App.  — , 
138  S.  W.  1188;  Rowe  y.  Peabody,  207 
Mass.  226,  93  N.  E.  604. 

Plaintiffs  are  not  entitled  to  recover  the 
20  per  cent  held  back,  because  they  have 
not  complied  with  their  contracts. 

Siegel,  C.  &  Co.  v.  Eaton  &  P.  Co.  165 
111.  566,  46  N.  E.  449;  Newman  Lumber  Co. 
V.  Purdum,  41  Ohio  St.  373;  Cunningham 
V.  Morrell,  10  Johns.  203,  6  Am.  Dec.  332; 
Bassett  v.  Child,  11  111.  569;  Baxtlett  v. 
BUbey,  27  Tex.  Civ.  App.  405,  66  S.  W.  70; 
Bastrop  ft  A.  B.  Rice  Growers'  Asso.  y. 
Cochran,  —  Tex.  Civ.  App.  — »  138  S.  W. 
1188;  Cox  V.  Western  P.  R.  Co.  44  Cal.  18. 


selects  material  and  furnishes  plans  and 
specifications  by  which  a  contractor  is  to 
be  guided  in  making  water-tight  the  base- 
ment of  a  municipal  building,  and  the  con- 
tractor faithfully  follows  the  plans  and 
specifications,  and  no  objection  is  made 
irhile  he  is  doing  the  work,  he  fulfils  his 
contract  even  though  the  basement  is  not 
in  fact  water-tight,  and  although  he  has 
agreed  to  turn  uie  work  over  to  the  other 
party  in  perfect  order,  and  has  guaranteed 
it  to  be  absolutely  water  and  damp  proof 
for  a  term  of  years,  as  he  must  be  deemed 
to  have  agreed  merely  to  make  the  base- 
ment water-tight  in  so  far  as  the  plans 
and  specifications  permitted,  and  to  have 
guaranteed  the  quality  of  the  work  and  the 
materials  under  such  plans  and  epeciflca- 
tiotts,  and  not  to  have  guaranteed  tJie  suffi- 
ciency of  the  plans  and  specifications  them- 
selves. The  court  says:  "The  responsibil- 
ity rests  upon  the  party  who  fathers  the 
plan  and  presents  it  to  the  other  with  the 
implied  representation  that  it  is  adequate 
for  the  purpose  to  be  acoomplidied.  A 
stipulation  requiring  a  contractor  to  pro- 
duce a  certain  result  by  following  the  plan 
and  directions  of  the  owner  is  an  undertak- 
ing that  it  can  be  done  in  that  way.  In- 
terpreting their  language  in  the  light  of 
surrounding  circumstances,  we  do  not  think 
the  parties  meant  that  the  plaintiff  was  to 
be  responsible  for  a  bad  result  unless  there 
was  some  default  on  its  part  in  doing  the 
work  or  furnishing  the  materials;  for,  to 
use  the  language  of  a  learned  court  in  an 
analogous  case,  'it  would  certainly  be  re- 
garded as  most  extraordinary  to  find  that 
a  contractor  had  undertaken  to  warrant 
the  perfection  of  a  plan  which  is  designed 
by  the  person  for  whom  he  is  to  do  the 
work,  or  the  wisdom  of  directions  given 
during  the  progress  of  the  work  by  one 
whom  he  cannot  control,  but  whose  orders 
in  the  execution  of  the  work  he  is,  by  the 
tenns  of  the  contract,  bound  to  obey.' " 

And  in  Tide  Water  Bldg.  Co.  v.  Ham- 
mond, 144  App.  Div.  920,  129  N.  Y.  Supp. 
3.55,  following  the  preceding  case,  it  was 
held  that  where  a  contractor  agrees  to 
huild  the  walls  and  roof  of  a  building  ac- 
LR.A.1915C.  43 


cording  to  the  plans  and  specifications,  and 
guarantees  them  to  be  water-tight,  the  own- 
er, and  not  the  contractor,  is  the  guarantor 
of  the  plans,  and  the  contractor  fulfils  his 
agreement  when  he  does  the  work  according 
to  such  plans  and  specifications,  regardless 
of  the  fact  that  the  building  is  not  water- 
tight. 

So,  in  Bush  v.  Jones,  6  L.R.A.(N.S.)  778, 
75  C.  C.  A.  582,  144  Fed.  942,  it  was  held 
that  a  provision  in  a  contract  for  the 
construction  of  a  cellar  according  to  specifi- 
catiqps,  "the  whole  to  be  perfectly  water- 
tight and  guaranteed,"  bound  the  contract- 
or only  so  far  as  his  own  work  is  concerned, 
and  did  not  constitute  a  guaranty  on  his 
part  that  the  plana  would  produce  a  water- 
tight cellar. 

And  in  Filbert  v.  Philadelphia,  181  Pa. 

530,  37  Atl.  546,  an  action  to  recover  the 
balance  due  on  a  contract  to  construct  a 
reservoir,  it  was  held  that  where  the  con- 
tractor agreed  to  construct  the  reservoir 
for  the  city  according  to  its  plans  and 
specifications,  and  to  do  all  work  necessary 
to  make  a  complete  and  perfect  reservoir 
ready  for  use,  he  did  not  warrant  that  the 
reservoir  would  be  perfect,  and'  was  not 
responsible  for  leaks  resulting  from  the 
use  of  the  clay  bottom  which  was  specified. 

So,  in  Harlow  v.  Homestead,  194  Pa. 
57,  45  Atl.  87,  it  was  held  that  a  contract- 
or who  had  agreed  to  furnish  the  materials 
and  work  for  the  construction  of  a  reser- 
voir according  to  plans  and  specifications 
furnished  by  a  cily  could  recover  on  his 
contract,  alfjiough  the  reservoir  as  con- 
structed was  not  water-tight  as  provided 
for  by  the  specifications,  where  the  defect 
was  due  to  faulty  plans. 

In  Salfiaberg  v.  St.  Charles,  154  HI.  App. 

531,  in  which  it  was  held  that  one  who 
contracts  to  construct  a  reservoir  for  a 
city  cannot  recover  a  balance  due  on  his 
contract  where  he  departs  from  the  specifi- 
cations, and  constructs  a  wall  materially 
different  from  that  called  for  in  the  specifi- 
cations, even  though  with  the  sanction  and 
under  the  direction  of  the  engineer,  the 
court  says  obiter  that  had  the  proof  shown 
that  the   city  had   accepted  the  work,   or, 
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WASHINGTON  SUPREME  COURT. 


Messrs.    Post,   Avery,    &    Higglna    for 

plaintiffs. 

Crow,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Action  by  John  T.  Huetter  and  Joseph 
Zirngibl,  copartners,  against  the  Warehouse 
&  Realty  Company,  a  corporation,  to  recov- 
er the  amount  claimed  to  be  due  upon  a 
construction  contract.  From  a  judgment  in 
plaintifFs'  favor,  the  defendant  has  ap- 
pealed, and  plaintiffs,  being  dissatisfied 
with  the  amount  of  the  judgment,  have 
cross  appealed.  We  will  refer  to  the  par- 
ties as  plaintiffs  and  defendant. 

On  August -24,  1908,  the  defendant.  Ware- 
house &  Realty  Company,  for  an  agreed 
consideration    of    $86,900,    entered    into    a 


written  contract  with  the  city  of  Spc^ane, 
whereby  it  agreed  to  construct  a  large  fill 
and  viaduct  on  Sprague  avenue;  the  work 
to  be  done  in  accordance  with  plans  and 
specifications  prepared  by  the  city  engi- 
neer, and  under  the  supervision  and  to  the 
satisfaction  of  the  city  engineer.  On  Oc- 
tober 24,  1908,  this  contract  was  sublft  by 
the  defendant  to  plaintiffs;  it  being  agreed 
that  plaintiffs  were  to  perform  their  sub- 
contract in  exact  accordance  with  the  plans 
and  specifications  prepared  by  the  city  en- 
gineer. Plaintiffs  were  to  be  paid  on  stated 
estimates  made  by  the  city  engineer;  80 
per  cent  thereof  to  be  paid  on  each  estimate 
when  made  and  delivered,  the  remaining  20 
per  cent  to  be  retained  until  the  entire 
improvement  was  completed.     Plaintiffs  en- 


that  it  had  been  performed  in  substantial 
compliance  with  the  contract  plans  and 
specifications,  and  tendered  to  the  city,  and 
that  the  city  had  unreasonably  refused  to 
accept  the  same,  the  contractor  could  re- 
cover even  though  the  reservoir  did  not  ful- 
fil the  purpose  for  which  it  was  construct- 
ed. 

So,  where  plans  and  specifications  specify 
the  manner  in  which  an  underground  flue 
is  to  be  reconstructed,  and  provide  that 
such  flue  shall  be  made  thoroughly  waiter- 
tight,  the  contractor  does  not  guarantee  the 
sufficiency  of  the  plans  and  specifications, 
but  he  may  recover  the  value  of  the  work, 
regardless  of  the  fact  that  the  flue  is  not 
water-tight,  if  the  construction  is  in  ac- 
cordance with  the  plans.  Dwyer  v.  New 
York,  77  App.  Div.  224,  79  N.  Y.  Supp. 
17. 

But  a  paving  contractor  who  has  agreed 
to  construct  a  pavement  and  keep  it  in 
repair  for  a  specified  time  is  not  relieved 
from  liability  to  make  repairs  by  the  fact 
that  he  has  fully  complied  with  the  specifi- 
cations in  performing  the  work,  and  that 
the  repairs  were  necessitated  by  the  faulty 
plans  adopted  for  the  improvement.  Camer- 
on-Hawn  Realty  Co.  v.  Albany,  207  N.  Y. 
377,  49  L.R.A.(N.S.)  922,  101  N.  E.  162. 
Referring  to'  MacKnight  Flintic  Stone  Co. 
V.  New  York,  160  N.  Y.  72,  54  N.  E.  661, 
the  court  says:  ''The  principle  applied  to 
the  facts  of  that  case  is  not  applicable  to 
the  facts  of  this.  It  would  be  applicable  if 
the  contract  had  provided  that  the  plain- 
tiff should  construct  the  pavement,  which 
would  remain  sound  and  perfect  through 
the  period  of  ten  years,  by  following  the 
requirements  and  plan  contained  in  the  con- 
tract. Under  such  provision  the  defend- 
ant would  have  taken  upon  itself  the  risk 
of  those  requirements  and  plan  effecting 
a  pavement  which  would  remain  thus  sound 
and  perfect."  (The  general  question  as  to 
the  conditions  or  defects  covered  by  a  pro- 
vision in  a  paving  contract  requiring  con- 
tractor to  keep  pavement  in  repair  is  treat- 
ed in  the  note  to  this  case  in  49  L.R.A. 
(N.S.)    922.) 

In  Rosenblum  t.  New  York  Butchers' 
L.R.A.1915C. 


Dressed  Meat  Co.  61  Misc.  263,  113  N.  Y. 
Supp.  604,  it  was  held  that  where  a  con- 
tractor agrees  to  construct  lift  gates  in  ac- 
cordance with  plans  and  specifications  fur- 
nished him,  and  further  agrees  that  the 
gates  shall  be  of  first-class  workmanship 
and  material,  and  shall  operate  satisfac- 
torily when  erected,  he  fulfils  his  agreement 
when  he  produces  gates  which  will  operate 
as  well  as  any  gates  could  be  made  to  oper- 
ate which  are  built  according  to  such  pbins 
and  specifications,  althougli  they  in  fact 
prove  a  failure  when  put  into  operation. 

And  in  Riebe  v.  Mauch  Chunk  Water  Co. 
33  Pa.  Super.  Ct.  321,  an  action  on  a  build- 
ing contract,  where  it  appeared  that  a  con- 
tractor had  agreed  to  construct  a  tunnel 
in  accordance  with  plans  and  specifications, 
and  had  performed  the  work  in  compliance 
therewith,  and  that  the  defects  had  result- 
ed from  a  failure  of  the  engineers  who  de- 
signed the  plans  to  anticipate  the  condition 
of  the  soil  and  to  provide  for  it,  it  was 
held  that  the  contractor  was  bound  only  to 
construct  the  tunnel  according  to  the  di- 
rections given  him,  and  that  his  obligation 
did  not  render  him  accountable  for  the 
efiicieucy  of  the  plan  adopted. 

The  court  in  Loundsberry  v.  Eastwick,  3 
Phila.  371,  says:  "For  when  a  mechanic 
agrees,  as  in  the  present  instance,  to  erect 
a  structure  in  a  particular  manner,  with 
materials  of  a  particular  strength  and  thick- 
ness, the  whole  and  all  the  material  parts 
being  described  and  specified  in  the  agree- 
ment he  is  only  bound  to  perform  what 
he  had  promised,  to  give  his  employer  that 
for  which  he  has  stipulated, — he  is  in  no  re- 
spect answerable,  short  of  fraud  or  decep- 
tion, for  its  fitness  for  the  purpose  for  which 
it  is  built.  All  that  he  need  do  to  earn  hia 
money  is  to  comply  with  his  contract;  the 
sufficiency  or  wisdom  of  the  contract  is  at 
the  risk  of  the  party  who  has  chosen  to 
make  it." 

And  where  a  contractor  agrees  to  con- 
struct a  steel  cantaliver  bridge  for  a  city 
in  accordance  with  plans  and  specifications 
furnished  by  the  city,  and  in  accordance 
with  the  instructions  of  the  engineer  for 
the  city,  and  performs  the  contnot  in  ac- 
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tered  upon  the  performance  of  their  con- 
tract, and  continued  work  until  September 
17,  1909,  when  a  large  portion  of  the  80uth 
wall  of  the  fill  collapsed  and  fell.  The  work 
had  been  done  in  exact  compliance  with  the 
plana  and  specifications,  under  the  super- 
vision and  direction  of  the  city  engineer, 
who  had  made  and  delivered  to  plaintiffs  a 
iinmber  of  estimates.  Neither  of  the  plain- 
tiffs was  an  engineer,  but,  after  the  wall 
had  fallen,  they  employed  two  expert  civil 
engineers  to  examine  the  work  and  the  plans 
and  specifications,  and  report  whether  per- 
formance of  the  contract  would  be  possible. 
These  engineers,  after  examination,  deter- 
mined and  reported  that  the  plans  were  de- 
fective, and  that  any  wall  constructed  in 
accordance    therewith    would    not     stand. 


Plaintiffs  notified  defendant  of  this  report, 
and  announced  their  readiness  to  proceed 
with  the  work  if  the  plans  were  modified  so 
as  to  make  the  construction  possible.  The 
city  ordered  the  defendant  corporation  to 
proceed  with  the  work,  and  defendant  in 
turn  ordered  plaintiffs  to  proceed.  This  the 
plaintiffs  refused  to  do  under  the  existing 
plans.  The  defendant  thereupon  endeav- 
ored to  complete  the  work,  and  a  short  time 
thereafter  a  large  portion  of  the  north  wall 
fell.  Thereupon  defendant  abandoned  the 
work.  Some  time  later  the  plans  were 
changed,  and  the  work  was  completed  un- 
der the  new  plans. 

Prior  to  October  9,  1909,  the  defendant 
had  paid  plaintiffs  $54,755.86,  80  per  cent 
on  estimates.     On  that  date  the  city  engi- 


cordance  with  sndi  plans  and  specifica- 
tions, he  is  not  a  guarantor  that  certain 
trusses  will  not  be  overstrained  if  subjected 
to  the  large  loads  provided  for  in  the  speci- 
fications; and  the  mere  fact  that  the  trusses 
-will  not  sustain  such  loads  is  no  defense  to 
an  action  for  the  balance  due  on  the  con- 
tract. New  York  v.  Pennsylvania  Steel  Co. 
124  C.  C.  A.  360,  206  Fed.  455. 

In  an  action  to  recover  for  work  done  in 
the  construction  of  brick  kilns,  which  were 
built  according  to  the  defendant's  plans 
and  specifications  and  with  his  material, 
a  charge  was  held  incorrect  which  stated 
that  if  the  work  was  not  done  in  a  first-class 
manner,  and  was  worthless  by  reason  there- 
of, then  plaintiff  is  not  entitled  to  recover 
anything,  since  the  contractor  would  not  be 
totally  debarred  from  recovery  in  case  the 
faults  were  due  to  defects  in  the  plans 
or  material,  as  some  of  the  evidence  tended 
to  show.  Birmingham  Fire  Brick  Works 
V.  Allen,  86  Ala.  185,  5  So.  454. 

In  Bermott  v.  Jones  (Ingle  v.  Jones)  2 
Wall.  1,  17  L.  ed.  762,  an  action  by  a  con- 
tractor for  the  contract  price  for  the  erec- 
tion of  a  building  which  he  had  construct- 
ed faithfully  in  accordance  with  plans  and 
specifications,  it  was  held  that  he  might  re- 
cover in  spite  of  the  settling  of  the  founda- 
tion caused  by  a  latent  defect  in  the  soil; 
but  that  the  terms  of  his  contract,  which 
bound  him  to  completely  finish  the  build- 
ing and  fit  it  for  use,  gave  the  owner  a  right 
to  recoupment  for  the  damages  suffered  in 
reconstructing  tiie  part  of  the  building 
which  fell  as  the  result  of  the  defect.  The 
reason  assigned  for  the  latter  part  of  the 
holding  was  that  "if  a  party  by  his  con- 
tract charge  himself  with  an  obligation 
possible  to  be  performed,  he  must  make  it 
good,  unless  its  performance  is  rendered 
impossible  by  the  act  of  Ood,  the  law,  or 
the  other  party." 

Cases  of  defects  in  buildings  caused  by 
the  nature  of  the  soil,  generally,  are  not 
within  the  scope  of  this  note,  inasmuch  as 
such  cases  do  not  depend  upon  any  question 
of  the  sufficiency  of  the  plans,  but  rather 
upon  the  extent  of  the  contractor's  obli- 
gation under  the  contract. 
L.II.A.1915C. 


The  reason  for  the  rule  that  the  right  of 
recovery  is  not  affected  by  defects  resulting 
from  insufficient  plans  and  specifications  is 
stronger  where  the  contractor  objects  to 
the  plans,  but  carries  them  out  at  the  order 
of  the  person  in  charge. 

Thus  it  is  held  in  Burke  v.  Dunbar,  128 
Mass.  499,  that  where  a  contractor  agrees 
to  build  a  sea  wall  of  certain  dimensions  in 
a  thorough  and  workmanlike  manner,  and 
nothing  is  mentioned  in  the  contract  about 
a  pile  foundation,  the  contractor's  right 
to  recover  under  the  contract  is  not  affect- 
ed by  defects  in  the  wall  due  to  the  lack 
of  a  pile  foundation,  where  the  contractor, 
after  beginning  the  work,  and  upon  learn- 
ing of  l£e  necessity  of  such  a  foundation, 
informs  the  owner  of  the  need  thereof,  and 
a  pile  foundation  is  furnished  in  certain 
places,  but  neglected  in  others. 

And  where  a  contractor  drew  a  plan  for 
a  bridge  for  a  county  board  of  supervisors, 
the  board  insisting  upon  the  specification 
of  the  use  of  certain  old  material  over  the 
objection  of  the  contractor,  and  the  board 
used  the  plan  as  modified  in  obtaining  bids, 
and  subsequently  let  the  contract  to  the 
contractor  who  drew  the  plans,  the  board, 
although  it  does  not  formally  adopt  the 
plan,  will  be  deemed  to  have  adopted  the 
plan  as  its  own,  so  that  in  an  action  for 
the  contract  price  by  the  contractor  it  can- 
not avail  itself  of  the  defense  that  the 
bridge  as  constructed  was  defective.  Hol- 
land V.  Union  County,  68  Iowa,  56,  25 
N.  W.  927. 

And  see  Moore  v.  United  States,  46  Ct. 
CI.  139,  infra,  I.  b, 

b.  Right  of  contractor  or  subcontractor 
to  recover  for  extra  work  or  materials 
necessitated  by  insufficient  or  defec- 
tive plana. 

Where  defects  in  the  plans  and  specifica- 
tions the  sufficiency  of  which  are  not  war- 
ranted by  the  contractor  necessitate  extra 
work  or  materials  to  complete  the  contract, 
the  contractor  may  recover  therefor  from 
the  owner. 

Thus,  it  was  held  in  Bentley  v.  State,  73 
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neer  made  and  delivered  to  plaintiffs  a  fur- 
ther estimate  to  the  effect  that  all  the 
work  then  completed,  including  that  pre- 
viously estimated,  was  of  the  value  of  $71,- 
359.70,  and  that  there  was  then  due  plain- 
tiffs $2,067.20;  it  being  imderstood  that  20 
per  cent  of  the  total  estimates  was  still  to 
be  withheld.  The  amount  then  due,  the  de- 
fendant did  not  pay.  About  June  12,  1009, 
plaintiffs  entered  into  a  contract  with 
Brown  Bros.,  of  Spokane,  for  an  iron  rail- 
ing to  be  placed  on  the  fill  as  required  by 
the  plans  and  specifications,  at  a  cost  of 
$2,775.  This  railing  was  never  used,  al- 
though tendered  to  the  defendant  by  the 
plaintiffs. 

After  the  work   had  been  completed   by 
the   city,   the  defendant   instituted   a  pro- 


ceeding in  mandamus  against  the  city  and 
its  officials  to  compel  the  engineer  to  make, 
and  the  city  to  allow,  an  estimate  in  the 
sum  of  $18,662.15  for  work  done  by  plain- 
tiffs. In  that  proceeding  the  defendant  as- 
serted and  established  the  fact  that  the 
plans  and  specifications  were  worthless; 
that  the  work  could  not  be  performed  there- 
under, and  obtained  judgment  in  accord- 
ance with  its  demand. 

At  the  time  plaintiffs  ceased  work,  1,500 
yards  of  rock  had  been  blasted  on  defend- 
ant's lots  for  use  in  the  fill.  It  was  stipu- 
lated upon  the  trial  that  it  had  cost  plain- 
tiffs $725  to  blast  this  rock.  It  was  also 
stipulated  that  plaintiffs  had  drilled  108 
holes  for  further  blasting,  at  an  expense  of 
$108.    Defendant  afterwards  used  this  rock, 


Wis.  416,  41  N.  W.  338,  that  where  a  con- 
tractor who  agreed  to  furnish  all  the  ma- 
terials and  do  all  the  work  for  the  con- 
struction of  an  addition  to  a  state  capitol 
building  in  accordance  with  plans  and  speci- 
ffcations  furnished  by  the  state,  proceeded 
in  good  faith  to  perform  his  contract  with- 
out any  knowledge  of  defects  in  the  plans 
and  specifications,  and,  before  the  work 
was  completed,  a  large  portion  of  the  build- 
ing fell  down  in  consequence  of  defects  in 
such  plans  and  specifications,  he  could  re- 
cover the  expense  of  labor  and  materials 
used  in  restoring  the  portion  of  the  build- 
ing which  fell  during  construction  as  the 
result  of  defects  in  the  plans,  and  which 
was  rebuilt  by  request  in  accordance  with 
altered  plans. 

And  in  Moore  v.  United  States,  46  Ct. 
01.  139,  it  is  held  that  where  a  contractor 
who  agrees  to  construct  a  dry  dock  for  the 
Federal  government  according  to  the  direc- 
tions of  the  government  engineer  objects 
to  the  plan  for  a  cofferdam,  and  follows  it 
only  because  it  is  insisted  upon  by  the  en- 
gineer, the  government  is  liable  for  the 
loss  which  results  to  the  contractor  by  rea- 
son of  such  defect. 

But  a  contractor  who  agrees  to  dig  a 
well  according  to  plans  and  specifications 
furnished  him  is  not  entitled  to  recover, 
in  addition  to  the  contract  price,  the  cost 
of  constructing  the  well  up  to  the  time  it 
caves  in  as  the  result  of  defects  in  a  curb 
specified  by  the  plans  and  specifications. 
Leavitt  v.  Dover,  67  N.  H.  94,  68  Am.  St. 
Rep.  640,  32  Atl.  156.  The  court  based  its 
decision  on  the  ground  that  the  contractor, 
having  voluntarily  entered  into  an  absolute 
contract  without  any  qualification  or  excep- 
tion to  construct  the  well  for  the  defend- 
ant at  a  stipulated  price,  must  abide  by 
his  contract,  and  perform  his  undertaking 
for  the  price  agreed  upon. 

Where  a  contractor  agrees  to  replace  an 
old  bridge  with  a  new  one  in  accordance 
with  the  owner's  plans  and  specifications, 
concerning  which  the  owner  makes  no  ex- 
press warranty,  the  contractor  cannot  base 
an  action  for  damages  for  loss  of  time  and 
labor  resulting  from  defects  in  the  plans  up- 
L.R.A.1916C. 


on  an  implied  warranty  of  such  plans  by  the 
owner.  Thorn  v.  London,  L.  R.  1  App.  Cas. 
120,  45  L.  J.  Exch.  N.  S.  487,  34  L.  T. 
N.  S.  545,  24  Week.  Rep.  932,  5  Eng.  Rul. 
Cas.  223,  affirming  L.  R.  9  Exch.  163.  It 
is  suggested  in  the  opinion  that  the  con- 
tractor might  have  had  a  right  of  action 
in  quantum  meruit. 

c.  Right  of  owner  against  contractor  or 
m*bcontractor  for  defects  caused  by 
insufficient  or  defective  plana. 

Where,  after  the  completion  of  a  con- 
tract, damage  results  from  defects  in  plans 
the  sufficiency  of  which  is  not  warranted 
by  the  contractor  or  subcontractor,  the 
owner  has  no  rig^t  of  action  against  him. 

In  Beswick  v.  Piatt,  140  Pa.  28,  21  Atl. 
306,  an  action  by  the  owner  of  a  wharf 
against  the  contractor  for  damages  for  the 
falling  of  the  wharf  after  completion,  the 
court  says:  "If  the  plans  and  specifica- 
tions did  not  call  for  as  strong  and  sub- 
stantial a  wharf  as  the  plaintiffs  wanted, 
that  was  no  fault  of  the  defendant,  who 
appears  to  have  constructed  it  in  accord- 
ance with  their  wishes." 

And,  in  Bancroft  v.  San  Francisco  Tool 
Co.  120  Cal.  228,  62  Pac.  496,  it  was  held 
that  a  contractor  was  not  liable  to  the  own- 
er for  damages  arising  from  a  defective  ele- 
vator built  by  the  contractor  for  the  owner 
under  plans  and  specifications  furnished  by 
the  owner,  where  the  defect  was  due  to  the 
plans  and  specifications  of  the  owner,  which 
were  strictly  followed,  either  upon  the 
ground  of  an  express  warranty  in  the  con- 
tract claimed  to  arise  from  a  provision  in 
the  contract  whereby  the  contractor  agreed 
to  furnish  the  work  in  a  first-class  work- 
manlike manner,  or  upon  the  ground  of  im- 
plied warranty  as  to  fitness  created  by  a 
statute,  inasmuch  as  the  only  warranty 
in  either  case  is  that  the  work  will  be 
done  according  to  the  plans  and  specifica- 
tions. 

In  O'Loughlin  v.  Jefferson  Cotmty,  5$ 
Fa.  62,  an  action  against  a  contractor  and 
his  bondsman  for  damages  for  the  falling 
of  a  bridge,  the  court  sustains  the  tharge 
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and  availed  itself  of  the  benefit  of  the  holes 
in  its  attempt  to  prosecute  the  work.  It 
further  appears  that,  when  defendant  un- 
dertook to  complete  the  work,  it  used  cer- 
tain tools  and  equipment  belonging  to  plain- 
tiffs, the  rental  value  of  which  was  stipu- 
lated to  be  1626.  The  defendant  refused  to 
make  any  furUier  payments  to  plaintiffs 
for  the  work  done  by  them  before  the  walls 
fell,  and  plaintiffs  instituted  this  action  to 
recover  the  20  per  cent  retained,  the  un- 
paid estimate,  and  the  other  items  above 
mentioned. 

On  the  trial  no  material  dispute  appeared 
as  to  the  facta  or  the  amounts  involved, 
and  the  trial  court  directed  a  verdict  and 
judgment  in  plaintifls'  favor  for  $26,967.29. 
Plaintiffs  had  demanded  the  further  sum 


of  $2,982.15  as  profits  which  they  would 
hare  realized  had  they  completed  the  con- 
tract. This  item  the  court  refused  to  al- 
low, and  on  such  refusal  plaintiffs  predi- 
cate their  cross  appeal. 

Defendant's  main  contention  is  that  it 
was  plaintiffs'  duty  to  eomplete  the  work 
in  accordance  with  their  contract.  It  in- 
sists that  the  contract  was  an  entirety; 
that  plaintiffs  are  not  entitled  to  recover, 
having  failed  to  complete  it,  even  though 
it  was  impossible  of  performance;  and  that 
plaintiffs  are  not  excused  from  complete 
performance  by  reason  of  defective  plans 
and  specifications  prepared  by  the  city  en- 
gineer. It  further  insists  that  the  plans 
were  furnished  by  the  city,  and  not  by  de- 
fendant;  that  they  were  on  file  with  the 


of  the  court  below  to  the  effect  that  the 
contractor  is  "not  responsible  for  any  de- 
fect in  the  plan  of   the  bridge." 

An  undertaking  "to  lay  and  put  on  said 
tin  roofing  well,  carefully,  and  skilfully, 
shutting  out  all  rain  and  water,  and  in 
every  way  in  a  good  and  workmanlike  man- 
ner," is  neld  in  Fairman  v.  Ford,  70  Vt. 
Ill,  39  Atl.  748,  to  have  "no  other  effect,  as 
used,  than  to  require  work  that  would  keep 
out  the  rain  as  completely  as  the  construc- 
tion of  the  roof  would  permit;"  and  the 
owner  is  held  to  have  no  right  of  action 
against  the  contractor  for  leakage  resulting 
from  defects  in  tie  plans  and  specifications. 

But  it  was  held  in  Lake  View  v.  Mac- 
Ritchie,  134  111.  203,  25  N.  E.  663,  revers- 
ing 30  111.  App.  393,'  that  where  a  con- 
tractor agreed  to  furnish  all  the  material 
and  do  all  the  work  required  for  the  com- 
plete construction  of  an  inlet  pipe  and 
crib,  together  with  a  complete  branch  inlet 
pipe  and  intake  to  be  connected  with  the 
well  of  the  waterworks,  in  accordance  with 
the  plans  and  specifications  attached  to  the 
contract  and  made  a  part  thereof,  all  ma- 
terials and  work  to  be  subject  to  the  ap- 
proval of  the  city  engineer,  and  guaranteed 
the  work  to  remain  in  good  condition 
for  one  year  from  date  of  acceptance, 
he  guaranteed  not  only  the  work  and  ma- 
terials, but  also  the  sufficiency  of  the  plans 
and  specifications,  and  consequently  was 
liable  tor  defects  occurring  in  the  pipe  with- 
in the  time  limit. 

And  see  Dermott  v.  Jones  (Ingle  v. 
Jones)  2  Wall.  1,  17  L.  ed.  762,  supra,  L  a. 

dt.  Liabnuy    of  tMtitraetor   or  eubcon- 
tmctor  for  damagee  for  delay  caused 
-  hy  insufficient  or  defective  plana. 

A  contractor  is  not  liable  for  damages 
for  delay  provided  for  in  the  contract  for 
the  building  of  a  booth  to  be  erected  on  an 
exposition  floor,  where  such  delay  is  caused 
by  a  defect  in  the  plans  which  are  not 
adapted  to  the  surface  of  the  floor.  Seattle 
Mfg.  Co.  V.  Heinz,  120  Mo.  App.  4«5,  97 
S.  W.  188. 

And  in  Murphy  ▼.  Liberty  Nat.  Bfuik, 
I.K.A.1915C. 


184  Pa.  208,  39  Atl.  143,  it  was  held  that 
a  contractor  who  performs  a  building  con- 
tract in  strict  accordance  with  the  plans 
and  specifications  furnished  by  the  other 
party  is  not  liable  for  a  penalty  for  delay 
caused  by  faulty  plans  and  specifications. 
See  also  Sperry  v.  Fanning,  80  111.  371. 

//.  Where  contract  is  not  fully  executed 
because   of   defective  plans. 

a   Right  of  contractor  or  euhcontractor 
to  recover  contract  price. 

It  is  held  in  Grace  v.  Osier,  21  Manitoba 
L.  Rep.  641,  that  under  a  contract  to  the 
effect  that  the  "contractor  shall  be  responsi- 
ble for  all  loss  or  damage  to  the  works  that 
may  occur  during  the  progress  of  the 
works,"  a  clause  excepting  the  contractor 
from  such  liability  in  case  of  loss  "due 
to  the  negligence  or  lack  of  judgment  of 
the  architect"  does  not  operate  to  relieve 
the  contractor  from  responsibility  for  fail- 
ure to  make  good  the  defects  resulting  from 
insufScient  plans.  The  court  says:  "When 
a  contractor  tenders  for  the  erection  of  a 
building  he  is  given  the  opportunity  of 
examining  the  plans  and  specifications,  and 
he  may,  if  he  thinks  it  necessary,  take  the 
advice  of  a  skilled  engineer.  He  is  not 
bound  to  contract  to  do  the  work;  but,  if 
he  does  so  contract,  he  assumes,  in  the  ab- 
sence of  a  guaranty  as  to  the  feasibility  of 
the  work  in  accordance  with  the  plans,  the 
risk  of  being  able  to  perform  it." 

b.  Right  of  contractor  or  subcontractor 
to  recover  the  value  of  work  done. 

Where  the  failure  to  complete  a  tunnel 
which  has  caved  in  was  due  to  the  order  of 
the  eity  inspector  who  was  in  charge  of 
the  work,  the  contractor  could  recover  the 
value  of  the  work  done  and  materials  fur- 
nished at  the  time  the  performance  of  the 
contract  was  prevented,  notwithstanding  a 
clause  in  the  contract  providing  that  he 
should  be  entitled  to  payment  only  upon 
completion  of  the  work  in  the  manner  pre- 
scribed.    The   court   held   that   there   was 
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city  clerk;  that  plaintiffs  had  access  to 
them,  and  are  in  no  position  to  insist  that, 
by  reason  of  defects  in  the  plans  and  speci- 
fication rendering  the  contract  impossible 
of  performs  nee,  they  are  exonerated  from 
performing  their  work;  that  not  being  so 
exonerated,  and  having  failed  to  complete 
their  contract,  they  are  not  entitled  to  re- 
cover the  '20  per  cent  of  estimates  withheld, 
or  to  recover  upon  the  other  demands  pre- 
sented in  their  complaint. 

In  support  of  its  contention  that  plain- 
tiffs were  compelled  to  finish  the  work  in 
accordance  with  the  defective  plans  and 
specifications,  and  must  suffer  any  loss  oc- 
casioned by  the  falling  of  the  wall,  the  de- 
fendant, with  other  citations,  directs  our 
attention  to  American  Surety  Co.  v.  San 
Antonio  Loan  &  T.  Co.  —  Tex.  Civ.  App.  — , 
98  S.  W.  387,  and  Lonergan  v.  San  Antonio 
Loan  &  T.  Co.  101  Tex.  63,  22  L.R.A.(N.S.) 
364,  130  Am.  St.  Rep.  803,  104  S.  W.  1061, 
106  S.  W.  876;  the  cases  mentioned  being 
the  ones  upon  which  it  places  its  main  re- 
liance. These  Texas  cases  seem  to  support 
defendant's  contention;  but,  from  the  doc- 
trine there  announced,  we  withhold  our  con- 


sent, believing  it  illogical,  contrary  to  our 
previous  rulings,  and  in  conflict  with  de- 
cisions from  other  courts  which  we  are 
constrained  to  follow. 

In  Ward  v.  Pantages,  73  Wash.  208,  131 
Pac.  642,  the  plaintiffs,  as  contractors,  in- 
stalled a  plumbing  system  and  a  heating 
plant  in  defendants'  building  in  strict 
compliance  with  plans  and  specifications 
prepared  by  an  architect  whom  defendants 
had  employed.  The  work  proved  unsatis- 
factory. Holding  that  plaintiffs  were  en- 
titled to  recover,  and  citing  the  case  of  Mac- 
Knight  Flintic  Stone  Co.  v.  New  York,  160 
N.  y.  72,  64  N.  E.  661,  to  which  reference 
is  hereinafter  made,  we  said:  "Appellants 
earnestly  contmd  that  the  systems  adopted, 
especially  for  the  heating  plant,  were  sug- 
gested and  warranted  by  respondents.  This 
respondents  -  deny.  The  evidence  upon  the 
issue  thus  raised  was  resolved  by  the  trial 
court  in  respondents'  favor.  If,  as  respond- 
ents contend,  and  the  trial  court  properly 
found,  the  plans  were  adopted  by  appel- 
lants' architects,  all  that  the  respondents 
can  be  held  to  have  warranted  was  that 
they  would  install  the  systems  in  a  work- 


nothing  in  the  contract  which  constituted 
a  warranty  of  the  plans  and  specifications 
on  the  part  of  the  contractor.  Byron  v. 
New  York,  22  Jones  &  S.  411. 

And  it  is  said  in  Ford  v.  Shepard  Co. 
—  R.  I.  — ,  90  Atl.  805,  that  if  an  owner 
of  a  lot  who  knows  of  the  existence  of 
quicksand  thereon  which  will  increase  the 
cost  of  erecting  a  building  intentionally 
omits  from  the  plans  and  specifications  for 
building,  plans  and  specifications  for  deal- 
ing with  the  quicksand,  for  the  purpose  of 
deceiving  the  contractor,  the  latter  may 
abandon  the  contract  and  recover  the  value 
of  the  work  done. 

And  where  the  plans  and  specifications 
of  a  roof  show  that  skylight  superstruc- 
tures were  intended  for  the  building,  but 
no  sizes,  weights,  or  other  necessary  data 
is  given,  except  the  size  of  the  openings, 
the  contractor  does  not  lose  his  right  to  re- 
cover on  quantum  meruit  by  refusing  to 
construct  such  superstructures.  Sexton  v. 
Chicago,  107  111.  323. 

Where  specifications  are  vague  with  re- 
spect to  the  manner  in  which  roofing  is  to 
be  fastened  to  a  building,  a  contractor  who 
executes  the  specifications  in  accordance 
with  a  proper  and  reasonable  interpreta- 
tion, and  is  wrongfully  dismissed  before 
the  completion  of  the  contract,  may  recover 
the  value  of  the  work  done,  regardless  of 
the  fact  that  such  roof  leaks.  Metallic 
Roofing  Co.  V.  Toronto,  3  Ont.  Week,  Rep. 
646. 

o.  Bight  of  otener  against  contractor  or 
subcontractor  tor  fail%are  to  complete. 

In  Lonergan  v.  San  Antonio  Loan  k  T. 
Co.  101  Tex.  63,  22  L.R.A.(N.S.)  364,  130 
L.R.A.1916C. 


Am.  St.  Rep.  803,  104  S.  W.  1061,  rehear- 
ing denied  in  101  Tex.  81,  130  Am.  St. 
Rep.  823,  106  S.  W.  876,  it  is  held  that 
a  contractor  who  fails  to  reconstruct  a 
building  which  falls  during  erectiim  is 
liable  in  an  action  by  the  owner  for  the 
return  of  the  money  paid  on  the  contract, 
and  damages  for  the  failure  to  complete 
the  structure,  although  the  weakness  which 
caused  the  building  to  fall  was  the  result 
of  defective  plans  and  specifications.  The 
court  makes  a  distinction  between  cases  in 
which  the  contractor  has  completed  '  the 
building  before  it  falls  and  cases  where 
the  fall  occurs  before  erection  is  complete. 
It  says:  "In  the  cases  cited  we  believe 
that,  without  exception,  the  contractor  had 
performed  his  work  according  to  the  tenuii 
of  his  agreement,  and  had  fulfilled  his  con- 
tract by  finishing  the  structure,  terminat- 
ing his  relation  as  contractor,  after  which 
the  house  was  destroyed  by  some  accident 
or  calamity,  or  had  fallen  from  some  defect 
or  weakness  in  the  structure  or  fault  of 
the  soil,  and  in  such  cases  the  courts  have 
held  that  the  contractor  does  not  guarantee 
the  sufficiency  of  the  specifications,  but  only 
the  skill  with  which  he  performs  his  work 
and  the  soundness  of  the  material  U'ied 
therein.  He  is,  therefore,  not  liable  for  the 
destruction  of  the  building  after  he  has 
performed  his  agreement  by  completing 
the  structure." 

And  in  American  Surety  Co.  v.  San  An- 
tonio Loan  &  T.  Co.  —  Tex.  Civ.  App.  — , 
98  S.  W.  387,  an  action  for  breach  of  con- 
tract consisting  in  the  failure  to  complete 
a  building,  it  is  held  that,  in  the  absence 
of  an  express  or  implied  warranty  on  the 
part  of  the  owner  against  inherent  defects 
in  plans  and  specifications,  defects  which 
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manlike  manner,  in  strict  compliance  with 
the  adopted  plans,  and  there  ia  gufficient 
evidence  to  sustain  the  finding  that  this  was 
done.  We  conclude  from  the  evidence  that 
respondents  made  no  warranty  of  the  sys- 
tems adopted,  but  that  their  only  warranty 
was  to  install  them  in  strict  compliance 
with  the  plans  and  specifications,  which 
they  did.  'Where  the  builder  performs  his 
work  strictly  in  conformity  with  plans  and 
specifications,  he  is  not  liable  for  defects 
in  the  work  that  are  due  to  faulty  struc- 
tural requirements  contained  in  such  plans 
and  specifications,  and  may  recover  under 
the  contract,  unless  he  has  warranted  that 
the  plana  and  8i)ecifications  are  correct.'  6 
Cyc.  63." 

In  the  record  before  us  there  ia  nothing 
to  indicate  that  the  plaintifi's  warranted 
the  plans  and  specifications  prepared  by  the 
city  engineer.  They  were  not  civil  engi- 
neers, nor  did  they  have  any  special  knowl- 
edge of  the  fact  that  the  plans  and  specifi- 
cations were  defective,  or  that  it  would  be 
impossible  to  construct  the  improvement  in 
accordance  therewith. 

In  MacKnight  Flintic  Stone  Co.  v.  New 


York,  supra,  in  discussing  the  question  here 
presented,  Vann,  J.,  of  the  New  York  court 
of  appeals,  said:  "The  defendant  specific- 
ally selected  both  material  and  design  and 
ran  the  risk  of  a  bad  result.  If  there  was 
an  implied  warranty  of  sufficiency,  it  was 
made  by  the  party  who  prepared  the  plan 
and  specifications,  because  they  were  its 
work;  and,  in  calling  for  proposals  to  pro- 
duce a  specified  result  by  following  them,  it 
may  fairly  be  said  to  have  warranted  them 
adequate  to  produce  that  result.  If  I  agree 
to  produce  a  certain  result  according  to 
my  own  plan,  I  impliedly  warrant  its  suf- 
ficiency; but,  if  I  agree  to  produce  that 
result  by  strictly  following  the  plan  pre- 
pared by  another  party,  he  impliedly  war- 
rants ita  sufSciency.  The  responsibility 
rests  upon  the  party  who  fathers  the  plan 
and  presents  it  to  the  other  with  the  im- 
plied representation  that  it  is  adequate  for 
the  purpose  to  be  accomplished.  A  stipu- 
lation requiring  a  contractor  to  produce  a 
certain  result  by  following  the  plan  and 
directions  of  the  owner  is  an  undertaking 
that  it  can  be  done  in  that  way.  .  .  . 
It  would  not  be  reasonable  to  hold  the  par- 


result  in  the  falling  of  a  building  before 
completion  do  not  excuse  the  contractor, 
who  has  obligated  himself  to  erect  the 
building  in  accordance  with  such  defective 
plans,  from  the  performance  of  his  under- 
taking. The  court  says :  "Such  plans  were 
before  him  [contractor],  and  subject  to  his 
inspection,  consideration,  and  judgment  be- 
fore he  entered  into  the  contract,  and  they 
became  a  part  of  it.  He  was  free  to  make 
the  contract  or  not,  just  as  he  pleased.  No 
power  on  earth  could  compel  him  to  enter 
into  the  agreement.  It  was  purely  volun- 
tary. He  must  necessarily  have  determined 
from  an  inspection  and  study  of  the  plans 
that  he  could  erect  the  building  in  accord- 
ance with  them  before  he  made  the  con- 
tract. If  he  deemed  the  plans  so  defective 
that  the  building  could  not  be  erected  by 
them,  he  should  either  have  refrained  from 
the  agreement,  or  had  the  other  party  to 
guarantee  that  the  building  could  be. con- 
structed in  conformity  to  them.  But,  hav- 
ing entered  into  the  contract  without  re- 
quiring of  the  other  party  any  such  guar- 
anty or  warranty,  he  should  not  be  allowed 
to  relieve  himself  from  the  consequences  of 
his  failure  to  do  what  he  voluntarily  agreed 
to  do,  by  shifting  the  burden  of  its  nonper- 
formance to  the  other  party,  who  was  no 
more  to  blame  for  entering  into  the  con- 
tract than  he  was." 

And  where  a  contractor  agreed  to  build 
and  equip  a  theater  building  completely  in 
accordance  with  plans  and  specifications  to 
be  prepared  by  an  architect,  and  neither 
the  contract  nor  the  plans  and  specifica- 
tions, which  were  prepared  as  the  building 
progressed,  stated  what  should  constitute 
the  equipment  of  the  building,  the  contract- 
or was  held  liable  for  damages  for  failure 
L.R.A.1915C. 


to  furnish  such  items  of  equipment  as 
were  shown  to  be  usual  and  necessary. 
Orpheus  Vaudeville  Co.  v.  Crayton  Invest. 
Co.  44  UUh,  453,  140  Pac.  653. 

In  Ferrier  v.  Knox  County,  —  Tex.  Civ, 
App.  — ,  33  S.  W.  896,  where  the  specifica- 
tions required  chimneys  to  be  topped  as 
shown  by  the  "elevation,"  but  the  "eleva- 
tion" did  not  show  the  chimneys,  the  court 
allowed  a  counterclaim  for  the  failure  to 
erect  the  chimneys  in  accordance  with  ad- 
ditional drawings  furnished  after  the  defect 
was  discovered.  In  this  case,  however,  the 
contract  provided  that  "additional  draw- 
ings may  be  furnished  in  exemplification  of 
the  foregoing  from  time  to  time,  as  they 
may  be  required,  and  it  is  distinctly  under- 
stood that  all  such  additional  drawings 
shall  be  of  equal  force  with  those  which  are 
herein  specifically  cited." 

In  an  action  by  the  owner  of  a  building 
which  fell  during  construction,  against  the 
contractor,  for  damages  for  the  failure  to 
perform  his  contract,  the  court  says:  "It 
is  no  defense  to  the  action,  that  the  specifi- 
cations directed  that  'footings'  should  be 
used  as  the  foundation  of  the  building,  and 
that  the  defendants,  in  the  construction  of 
these  footings,  as  well  as  in  all  other  par- 
ticulars, conformed  to  the  specifications. 
The  defendants  contracted  to  'erect  and 
complete  the  building.'  Whatever  was 
necessary  to  be  done  in  order  to  complete 
the  building,  they  were  bound  by  the  con- 
tract to  do.  If  the  building  could  not  be 
completed  without  other  or  stronger  foun- 
dations than  the  footings  specified,  they 
were  bound  to  furnish  such  other  founda- 
tions." Stees  v.  Leonard,  20  Minn.  494, 
Gil.  448.  E.  L.  D. 
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'  tie^  to  have  intended  that  the  plaintiff 
was  to  do  a  great  deal  of  work  and  fur- 
niBh  a  large  quantity  of  materials  accord- 
ing to  the  specifications  of  the  defendant 
and  under  the  direction  of  its  officers,  with 
no  right  to  vary  from  the  materials  or  con- 
struction specified,  and  yet  get  no  pay  for 
it  unless  it  produced  a  certain  result,  with- 
out very  plain  language  to  that  effect,  which 
we  do  not  find  in  the  instrument  before  us, 
although  it  is  elaborate  in  form  and  em- 
braces the  most  minute  details.  Parties 
might  make  such  an  agreement,  but,  if  the 
language  used  admitted  of  a  different  con- 
struction, the  courts  would  be  apt  to  adopt 
it  and  thus  avoid  the  conclusion  that  an 
impossible  result  was  intended.  The  fault 
of  the  defendant's  plan  should  not  prevent 
the  plaintiff  from  recovering  payment  for 
good  work  done  and  good  materials  fur- 
nished precisely  as  the  defendant  required. 
The  reasonable  construction  of  the  cove- 
nant under  consideration  is  that  the  plain- 
tiff should  furnish  the  materials  and  do  the 
work  according  to  the  plan  and  specifica- 
tions, and  thus  make  the  floors  water-tight, 
so  far  as  the  plan  and  specifications  would 
permit." 

The  learned  judge  then  cites  the  follow- 
ing authorities,  which  sustain  his  conclu- 
sions: Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct  Rep. 
537 ;  MacRitchie  t.  Lake  View,  30  111.  App. 
393;  Filbert  v.  Philadelphia,  181  Pa.  530, 
37  AtL  545 ;  Bancroft  v.  San  Francisco  Tool 
Co.  120  Cal.  228,  62  Pac.  496;  Bentley  v. 
State,  73  Wis.  416,  41  N.  W.  338;  Cun- 
ningham V.  Hall,  4  Allen,  268;  Burke  v. 
Dunbar,  128  Mass.  499;  Perkins  v.  Roberge, 

69  N.  H.  171,  39  Atl.  583;  Clark  v.  Pope, 

70  111.  128;  Rice  v.  Forsyth,  41  Md.  389; 
Weld  V.  Goldenberg,  13  C.  C.  A.  12,  26  U. 
S.  App.  491,  65  Fed.  466;  Smith  v.  Con- 
sumers' Cotton-Oil  Co.  30  C.  C.  A.  103,  52 
U.  S.  App.  603,  86  Fed.  369;  Hoe  v.  San- 
born, 21  N.  Y.  552,  78  Am.  Dec.  163;  Byron 
V.  New  York,  22  Jones  &  8.  411. 

The  theory  upon  which  defendant  insists 
that  plaintiffs,  as  a  condition  precedent  to 
their  right  to  recover,  should  have  com- 
pleted their  contract,  conceded  to  have 
been  impossible  of  performance,  is  that, 
having  contracted  after  seeing  the  plana  and 
specifications,  they  impliedly  warranted  the 
sufficiency  of  such  plans.  In  the  absence 
of  an  express  warranty  incorporated  in 
their  written  contract,  they  cannot  be  held 
to  have  made  any  warranty  whatever.  If 
a  contractor  cannot  perform  by  reason  of 
defective  plans  which  he  is  required  to  fol- 
low, which  render  the  contract  impossible 
of  performance,  which  were  not  prepared 
or  provided  by  him,  but  were  prepared  and 
provided  by  the  owner,  or  by  his  architect 
L.R.A.1915C. 


or  engineer,  there  would  seem  to  be  no 
just  reason  why  the  contractor  may  not 
recover  for  work  done  in  strict  compliance 
with  such  plans  and  specifications,  under 
the  supervision  and  to  the  satisfaction  of 
the  owner,  architect,  or  engineer,  in  an  at- 
tempt to  perform  the  contract. 

In  Bentley  v.  State,  78  Wis.  416,  41  N. 
W.  338,  the  state  entered  into  a  contract 
with  Bentley,  whereby  he  agreed  to  erect 
additions  to  a  public  building  in  accord- 
ance with  plans  and  specifications  pre- 
pared and  furnished  by  an  architect  -em- 
ployed by  the  state.  Portions  of  the  build- 
ing fell  because  the  plans  and  specifications, 
which  had  been  carefully  followed,  were 
defective.  Thereafter  the  contractor  re- 
stored the  building  and  sued  to  recover  for 
labor  and  material  used  in  so  doing.  The 
state  defended  upon  the  ground  that  the 
plaintiffs,  at  their  own  cost  and  expense, 
were  bound  to  furnish  all  materials  and 
perform  all  work  necessary  to  restore  the 
construction  according  to  new  and  modi- 
fied plans  which  were  adopted  and  followed. 
In  other  words,  the  state  in  substance  con- 
tended that  the  contractors  assumed  the 
risk  of  the  sufficiency  of  the  original  plans 
and  specifications.  Passing  upon  this  ques- 
tion, the  court  said:  "The  state  undertook 
to  furnish  suitable  plans  and  specifications, 
and  required  the  plaintiffs  to  conform  there- 
to, and  assumed  control  and  supervision  of 
the  execution  thereof,  and  thereby  took  the 
risk  of  their  efficiency.  What  was  thus 
done,  or  omitted  to  be  done,  by  the  archi- 
tect must  be  deemed  to  have  been  done  or 
omitted  by  the  state.  Moreover,  we  must 
hold,  notwithstanding  the  English  case  cited 
[Thorn  v.  London,  L.  R.  1  App.  Cas.  120, 
46  L.  J.  Exch.  N.  S.  487,  34  L.  T.  N.  S. 
546,  24  Week.  Rep.  932,  6  Eng.  Rul.  Cas. 
223],  that  the  language  of  the  contract  is 
such  as  to  fairly  imply  an  undertaking  on 
the  part  of  the  state  that  such  architect 
had  sufficient  learning,  experience,  skill, 
arid  judgment  to  properly  perform  the  work 
thus  required  of  him,  and  that  such  plans, 
drawings,  and  specifications  were  suitable 
and  efficient  for  the  purpose  designed. 
There  seems  to  be  no  lack  of  able  adjudica- 
tions in  support  of  such  conclusions." 

The  English  case  of  Thorn  v.  London, 
supra,  affirms  the  previous  decision  of  the 
court  of  exchequer  in  the  same  case,  report- 
ed in  L.  R.  9  Exch.  163,  cited  and  fol- 
lowed in  American  Surety  Co.  v.  San  An- 
tonio Loan  &,  T.  Co.  —  Tex.  Civ.  App.  — , 
98  S.  W.  387,  and  was  distinguished  with 
irresistible  logic  in  Bentley  v.  State,  supra, 
from  which  we  have  quoted  the  foregoing 
excerpt.  The  defendant  has  contended  that 
the  plans  and  specifications  were  not  fur- 
nished  by   it,   but   were   furnished   by  the 
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city.  This  suggestion  is  immaterial  for  the 
reason  that,  when  the  defendant  contracted 
with  the  plaintiffs,  it  required  the  plain- 
tiffs to  follow  the  plans  and  specifications 
prepared  by  the  city  engineer,  thus  adopt- 
ing and  approving  such  plans  as  between 
plaintiffs  and  itself. 

The  trial  court,  in  the  final  judgment, 
permitted  the  plaintiffs  to  recover  all  items 
demanded  as  above  stated,  except  the  profits 
which  plaintiffs  claim  they  would  have  real- 
ized had  they  completed  the  contract.  We 
do  not  find  it  necessary  to  enter  into  a 
detailed  statement  of  the  items  allowed  by 
the  trial  judge.  The  amounts  were  not  in 
dispute.  We  hold  that  a  just  conclusion 
was  reached.  The  plaintiffs  have  been  per- 
mitted to  recover  the  full  value  of  work 
done  by  them  in  their  attempt  to  fulfill  a 
contract  which  was  impossible  of  complete 
performance  by  reason  of  the  defective 
plans  and  specifications.  We  see  no  rea- 
son why  they  should  recover  any  further 
sum. 

Other  assignments  of  error  need  not  be 
discussed.  We  find  no  prejudicial  error  in 
the  record,  and  the  judgment  will  be  af- 
firmed. Neither  party  will  recover  costs  on 
this  appeaL 

Chadwlck,  Main,  Ellis,  and  Gose,  JJ., 
concur. 

Petition  for  rehearing  denied. 


KENTTJOKY  COURT  OP  APPEAIiS. 

LOmSVILI/E  RAILWAY  COMPANY, 
Appt, 

V, 

ALBERT  DOTT. 
(161  Ky.  759,  171  S.  W.  438.) 

Carrier  ^  Injury  to  passenger  —  missile 

thrown  by  rioters. 

Mere  failure  of  the  conductor  of  a  street 
car  which  stops  for  passengers  at  a  place 


where  rowdies  arc  making  an  attack  on 
intending  passengers,  to  start  the  car  as 
soon  as  the  passengers  are  on  board,  does 
not,  even  though  the  passengers  have  re- 
quested him  to  do  so,  render  the  company 
liable  for  injury  to  a  passenger  bv  a  missik 
thrown  into  the  car,  if  the  attacking  party 
attempt  to  follow  the  passengers  onto  the 
car,  and  the  delay  is  due  to  the  conductor's 
ignorance  as  to  which  persons  entering  the 
car  are  passengers  and  hie  removal  of  the 
trespassers  as  soon  as  he  discovers  which 
they  are,  so  that  the  car  can  be  moved 
without  danger  to  perscns  on  the  steps 
or  platform. 

(December  18,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  Fourth 
Division,  of  the  Circuit  Court  for  Jefferson 
County,  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  for  which  defendant  was  alleged  to 
be  responsible.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Frank  P.  Straus  and  Howard 

B.  Ijee,  for  appellant: 

A  person  in  danger  of  being  assaulted 
cannot  board  a  street  ear  and  become  a 
passenger  thereon,  and '  thereby  place  lia- 
bility upon  the  street  car  company,  if  he 
is  injured  as  a  result  of  the  assault,  which 
he  knew  was  threatened  at  the  time  he 
boarded  the   car. 

29  Cyc.  505,  616,  618,  620;  Fenny  v. 
Atlantic  Coast  Line  R.  Co.  153  N.  C.  296, 
82  L.R.A.(N.S.)    1212,  69  S.  E.  238,  3  N. 

C.  0.  A.  379;  Illinois  C.  R.  Co.  v.  Minor, 
69  Miss.  710,  16  L.R.A.  629,  11  So.  101. 

A  common  carrier  is  liable  to  a  passenger 
for  an  injury  inflicted  by  a  stranger  only 
when  its  employees  could  have  reasonably 
anticipated  the  danger,  and  could  have,  by 
the  exercise  of  the  highest  degree  of  care, 
prevented  it;  and  the  passenger  could  not 
have  reasonably  anticipated  the  danger, 
and  could  not,  by  the  exercise  of  ordinary 
care,  have  prevented  it; 

Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Hinds, 
53  Pa.  512,  91  Am.  Dec.  224,  8  Am.  Neg. 


Note.  —  Carrier's  liability  for  ixsaault 
upon  passenger  by  atrOeers,  mob,  or 
third  persons. 

This  note  is  supplemental  to  the  note  ap- 
pended to  Fewings  v.  Mendenhall,  55  L.R.A. 
713. 

See  also  the  note  to  Bevard  v.  lancoln 
Traction  Co.  3  L.R.A.(N.S.)  318. 

The  liabilii^  of  a  carrier  for  an  assault 
committed  by  a  fellow  passenger  does  not 
come  within  the  scope  of  this  note.  For 
a  discussion  of  that  question,  see  Jansen  v. 
Minneapolis  &  St.  L.  R.  Co.  32  L.R.A.(N.S.) 
1206,  and  the  earlier  notes  referred  to 
therein. 
L.B.A.1916C. 


As  to  the  liability  of  a  carrier  for  as- 
saults committed  by  its  servants  upon  pas- 
sengers while  on  its  trains,  see  Houston  & 
T.  C.  R.  Co.  V.  Bush,  32  L.R.A.(N.S.)  1201, 
and  the  earlier  notes  referred  to  therein; 
and  for  other  notes  treating  of  different 
phases  of  the  liability  of  a  carrier  for  as- 
liaults  on  passengers  by  its  employees,  see 
Index  to  L.R.A.  Notes,  "Carriers,"  §  14. 

And  for  notes  discussing  the  liability  of 
a  carrier  for  the  arrest  of  a  passenger,  or 
for  failure  to  prevent  his  arrest,  see  Index 
to  L.R.A.  Notes,  §§  15,  15a. 

The  liability  of  a  carrier  for  an  assault 
upon  a  passenger  by  one  not  a  servant  or 
fellow  passenger  depends  upon  whether  it 
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Gas.  602;  Kinney  t.  Louisville  &  N.  R.  Co. 
99  Ky.  61,  34  S.  W.  1066;  Louisville  R.  Co. 
V.  Wellington,  137  Ky.  723,  126  S.  W.  370, 
128  S.  W.  1077;  Pennv  v.  Atlantic  Coast 
Line  R.  Co.  153  N.  C.  296,  32  L.R.A.(N.S.) 
1212,  69  S.  E.  238,  3  N.  C.  C.  A.  379; 
Illinois  C.  R.  Co.  v.  Minor,  69  Miss.  710, 
16  L.R.A.  629,  11  So.  101. 

Messrs.  Popbam,  Trusty,  &  Roose  for 
appellee. 

Nunn,  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  had  just  become  a  passen- 
ger on  one  of  appellant's  street  cars  in  the 
city  of  Louisville,  when  someone  outside, 
unknown  to  him,  threw  a  brick  or  piece  of 
ice  into  the  car  that  struck  him  in  the  face. 


breaking  his  jawbone,  and  causing  yery 
painful  and  permanent  injuries.  He  sued 
to  recover  $10,000  general  damages,  and 
$1,329,  special  damages  for  loss  of  time 
and  expense  of  surgical  treatment.  He  re- 
covered a  verdict  for  $S,200,  and  the  Street 
Railway  Company  appeals.  As  we  view  the 
case,  the  only  question  is  whether  there 
was  any  evidence  of  negligence  on  the  part 
of  the  appellant  which  was  the  proximate 
cause  of  the  injury. 

About  10  o'clock  one  night  in  January, 
1912,  the  appellee,  Dott,  whom  we  shall  re- 
fer to  as  the  plaintiff,  was  standing  at  the 
corner  of  Preston  and  Chestnut  streets 
waiting  for  a  car.  Mr.  Robbins,  Mr.  Baldes, 
and  Mr.  Ochsenhirt,  a  mail  carier,  were  also 
waiting  at  that  corner  for  the  same  pur- 


had  notice  of  the  danger  of  an  assault  being 
made,  or  of  circumstances  from  which  it 
should  have  anticipated  that  it  would  be 
made;  and  where  it  had  no  such  notice  it 
is  generally  held  that  it  is  not  liable. 

Thus,  in  Irwin  v.  Louisville  &  N.  R.  Co. 
161  Ala.  489,  135  Am.  St.  Rep.  153,  50  So. 
62,  18  Ann.  Cas.  772,  the  court  said  that 
railroad  companies,  as  common  carriers  of 
passengers,  are  perhaps  not  bound  to  pro- 
tect their  passengers  from  assaults  by 
third  persons  to  the  same  extent  and  degree 
as  from  like  injuries  by  their  own  agents 
or  employees,  yet  they  must  use  a  high 
degree  of  care  to  prevent  such  assaults  by 
strangers;  but  if  the  carrier  or  its  agents 
had  no  knowledge  of  the  condition  of  dajiger 
to  which  the  passenger  was  subjected,  and 
could  not  reasonably  have  anticipated  the 
injury  or  provided  against  it,  the  carrier 
is  not  and  ought  not  to  be  liable  for  any  in- 
juries suffered  by  a  passenger  at  the  hands 
of  a  stranger. 

So,  it  is  not  to  be  anticipated  that  mis- 
creants will  throw  missiles  through  the  win- 
dows of  cars  and  thus  injure  passengers, 
and  a  carrier  was  not  negligent  in  not 
lowering  the  blind  upon  a  car  window, 
which  might  perhaps  have  arrested  the  mis- 
sile which  injured  plaintiff,  the  blinds  not 
being  intended  for  such  a  purpose,  but 
merely  to  exclude  or  admit  light  and  air, 
and  there  being  no  facts  to  show  that  such 
assault  or  injury  could  have  been  reason- 
ably anticipated  at  the  time  and  place  at 
which  it  happened.     Ibid. 

And  in  Fewings  v.  Mendenhall,  88  Minn. 
3.36,  60  L.R.A.  601,  97  Am.  St.  Rep.  519,  93 
X.  VV.  127,  13  Am.  Neg.  Rep.  346,  which  is 
a  second  appeal  of  the  case  reported  in  65 
L.R.A.  713,  it  was  held  that  the  failure 
of  defendant  to  pull  down  the  blinds  of  the 
car  in  which  plaintiff  was  riding,  or  stretch 
heavy  canvas  over  the  windows  outside  the 
car,  was  not  negligence  justifying  a  re- 
covery against  it  for  an  injury  received 
from  a  missile,  thrown  by  a  strike  sympa- 
thizer. 

In  Bosworth  v.  Union  R.  Co.  26  R.  I.  309, 
58  Atl.  982,  3  Ann.  Cas.  1080,  17  Am.  Neg. 
Rep.  375,  which  was  an  appeal  from  a  trial 
L.R.A.1916C. 


on  the  merits  of  the  oreceding  case,  where 
it  appeared  that  tLe  injury  to  plaintiff  oc- 
curred when  strikers  or  their  sympathizers 
threw  a  stone  into  the  car  upon  which  plain- 
tiff was  riding,  and  that  there  was  no  in- 
dication of  danger  visible  to  the  motorman 
or  anyone  on  the  car  until  the  stones  were 
thrown,  except  the  presence  of  a  large  num- 
ber of  people  on  the  street,  the  court  ap- 
proved a  direction  of  a  verdict  in  favor  of 
defendant,  saying:  "We  are  unable  to  see 
how  the  court  could  have  taken  any  other 
view  of  the  situation.  A  motorman  saw 
ahead  of  him  a  number  of  men  walking, 
as  one  witness  says,  slowly  along  the  street 
making,  as  all  agree,  no  hostile  demonstra- 
tion. Among  them  were  two  policemen, 
charged  by  law  with  the  duty  of  suppressing 
disturbances.  The  motorman  could  not  have 
known  that  a  car  had  been  stoned  by  these 
people  fifteen  minutes  before.  No  warning 
came  from  the  policemen  or  others  that  the 
crowd  had  hostile  intentions,  and  the  motor- 
man's  duty  was  clearly  to  carry  his  pas- 
sengers along  his  route  as  far  as  tney 
wished  to  go,  until,  at  least,  some  threat 
or  show  of  obstruction  should  be  made. 
.  .  .  Having  the  same  knowledge  which 
the  motorman  possessed,  the  plaintiff  could 
have  left  the  car  before  approaching  the 
crowd  if  he  had  chosen  to  do  so.  The  risk, 
if  any  there  was,  was  as  obvious  to  him 
as  to  the  defendant's  servants." 

In  Woas  v.  St.  Louis  Transit  Co.  198  Mo. 
664,  7  L.R.A.(N.S.)  231,  96  S.  W.  1017,  8 
Ann.  Cas.  584,  it  was  held  that  the  fact 
that  a  motorman  of  a  street  car  saw  a  per- 
son with  something  in  his  hand  near  the 
track  at  a  place  where  the  car  was  not  re- 
quired to  stop  for  passengers,  making  vio- 
lent motions  toward  the  car,  did  not  charge 
him  with  notice  that  his  failure  to  stop  the 
car  would  result  in  the  person  throwing  a 
missile  at  himself  which  might  strike  and 
injure  a  passenger,  and  charge  him  with 
the  duty  of  protecting  the  passenger,  so 
as  to  render  the  company  liable  for  injuries 
by  his  neglect  to  do  so. 

In  Ormandroyd  v.  Fitchburg  &  L.  Street 
R.  Co.  193  Mass.  130,  78  N.  E.  739,  118  Am. 
St.  Rep.  457,  where  plaintiff  was  injured 
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poee.  While  so  waiting,  three  rowdies 
passed,  and  one  jostled  against  the  mail 
rarrier.  When  he  warned  them  to  be  care- 
ful, they  came  back  and  got  into  a  fight 
with  him.  Of  the  prospective  passengers, 
the  mail  carrier  was  the  only  one  involved 
in  the  difficulty,  and  he  seems  to  have  been 
getting  the  beat  of  it.  About  the  time  the 
car  came  the  rowdies  took  flight,  but  before 
the  passengers  could  get  aboard,  the  rowdies 
with  five  recruits  renewed  the  attack.  The 
plaintiff  had  boarded  the  car,  paid  his  fare, 
and  was  standing  on  the  rear  platform, 
while  the  letter  carrier  and  others  named 
were  getting  aboard.  A  rowdy  on  the  step 
at  each  side  of  the  car  was  trying  to  enter, 
and  it  seems  that  others  on  the  outside  were 
throwing  missiles  aboard.     It  was  during 


the  progress  of  this  fight  that  someone  on 
the  outside  threw  something  through  the 
rear  of  the  car  and  hit  the  plaintiff,  as 
above  stated.  For  cause  of  action,  it  is 
contended  that  the  motorman  and  conduc- 
tor detained  the  car  an  unreasonable  length 
of  time,  whereas,  if  they  had  broken  away 
from  the  fight,  the  plaintiff  might  not  have 
been  injured.  After  averring.that  he  hailed 
and  boarded  the  car,  paid  his  fare,  and  be- 
came a  passenger,  the  petition  states :  "That 
at  said  time  and  place,  an  altercation  and 
a  general  fight  and  disturbance  was  in  prog- 
ress at  said  intersection,  between  a  number 
of  drunken,  rowdy,  and  boisterous  persons, 
who  were  creating  violent  demonstrations, 
hurling  missiles  in  various  directions,  and 
creating  danger  to  plaintiff  and  other  pas- 


by  a  wad  shot  from  a  canon  with  which 
a  resident  along  defendant's  right  of  way 
was  celebrating  the  4th  of  July,  it  was  held 
that  defendant  was  not  liable  as  the  firing 
had  been  going  on  all  day,  and  there  was 
nothing  to  indicate  that  it  was  apt  to  be 
dangerous  to  passengers  upon  defendant's 
cars. 

A  carrier  is  not  liable  for  an  assault  by 
a  stranger  upon  a  passenger  while  waiting 
in  its  station,  unless  the  agents  or  em- 
ployees knew,  or  in  the  light  of  the  sur- 
rounding circumstances  ought  to  have 
known,  that  danger  was  threatened  or  was 
to  be  apprehended,  and  then  failed  to  use 
their  authority  and  power  to  protect  the 
passenger  from  the  impending  peril.  South- 
em  R.  Co.  V.  Hanby,  183  Ala.  255,  62  So. 
871.    Generally,  as  to  degree  of  care  toward 

?a!>senger  at  station,  see  note  to  St.  Louis, 
.  >f.  &  8.  R.  Co.  V.  Woods,  33  L.R.A.(N.S.) 
8o3. 

In  Savannah,  F.  4  W.  R.  Co.  v.  Bovle, 
ll.!  Ga.  830,  59  L.R.A.  104,  42  S.  E.  242, 
where  plaintiff,  an  express  messenger,  held 
to  be  entitled  to  the  same  protection  as  a 
passenger,  was  shot  by  one  of  two  tramps 
who  had  been  caught  stealing  a  ride  on  the 
train  and  had  been  confined  in  the  depart- 
ment assig.icd  to  the  express  company, 
while  an  employee  of  defendant  was  at- 
tempting to  prevent  their  escape  from  the 
car,  it  was  held  that  the  fact  that  the 
tramps  were  secreted  on  the  train  and  were 
stealing  a  ride  would  not  alone  be  suffldent 
to  cause  the  employees  in  charge  of  the 
train  to  suspect  that  they  were  armed  with 
deadly  weapons,  and  anticipate  that  they 
would  use  them  in  attempting  to  escape, 
so  as  to  render  the  company  liable  to  plain- 
tiff for  the  failure  of  the  employees  to 
search  them  for  such  weapons. 

In  Thweatt  v.  Houston,  E.  &  W.  T.  R.  Co. 
31  Tex.  Civ.  App.  227,  71  S.  W.  976,  13  Am. 
Xfg.  Rep.  452,  it  was  held  that  the  leaving 
of  defendant's  train  without  anyone  in 
charge  while  the  crew  were  taking  their 
meals  at  a  regular  meal  station  was  a  rea- 
sonable, practice,  and  defendant  was  not  li- 
able for  an  assault  committed  by  an  out- 
sider upon  a  passenger  who  remained  upon ' 
L.R.A.1915C. 


the  train,  which  assault  could  not  rea- 
sonably have  been  anticipated  by  the  serv- 
ants and  agents  of  defendant. 

In  Prokop  v.  Gulf,  C.  &  S.  F.  R.  Co.  34 
Tex.  Civ.  App.  520,  79  S.  W.  101,  the  court 
said  that  the  duty  of  a  carrier  to  protect 
passengers  from  assaults  and  insults  of 
third  persons  arises  only  when  a  threatened 
wrong  occurs  in  the  presence  or  within  the 
knowledge  of  its  agents,  or  when,  from  the 
facts  and  circumstances  attending  or  pre- 
ceding the  injury,  the  carrier  might  have 
foreseen  and  prevented  it,  and  held  that 
defendant  was  not  liable  for  an  assault 
with  attempt  to  rape  committed  upon  a 
passenger  while  she  was  waiting  alone  in 
defendant's  waiting  room  for  her  train, 
there  being  no  causal  connection  between 
the  failure  to  light  the  waiting  room  and 
the  offense  comj^ained  of,  and  nothing  to 
put  defendant  upon  notice  that  such  a  con- 
sequence might  follow  from  its  failure 
to  light  the  room. 

In  Segal  v.  St.  Louis  Southwestern  R.  Co. 
35  Tex.  Civ.  App.  517,  80  S.  W.  233,  which 
was  an  action  for  an  assault  and  attempt 
to  rape  committed  upon  plaintiff  by  a  negro 
who  entered  a  lighted  coach  in  which  plain- 
tiff was  alone  during  a  short  stop  at  a 
station,  it  was  held  that  defendant  was  not 
liable,  as  the  probability  that  an  assault 
would  be  made  under  such  circumstances 
was  so  unreasonable  and  out  of  the  ordinary 
that  it  could  not  have  been  contemplated 
by  a  prudent  person. 

In  .vlissouri,  K.  &  T.  R.  Co.  v.  Smith,  — 
Tex.  Civ.  App.  — ,  133  S.  W.  695,  the  court 
followed  the  Prokop  and  Segal  Cases,  supra, 
and  held  that  plaintiff  was  not  entitled  to 
recover  for  damages  inflicted  by  boys  who 
were  scuffling  in  defendant's  station  while 
she  was  waiting  for  her  train,  at  a  time 
when  none  of  defendant's  employees  were 
on  the  premises. 

But  when  the  servants  of  the  carrier 
knew  of  the  intended  assault  in  time  to  in- 
terfere, or  are  aware  of  the  facts  from 
which  it  should  be  anticipated,  the  carrier 
will  be  liable  to  the  passenger  for  failure 
to  afford  him  reasonable  protection. 

In  Southern  R.Co.  v.  Haynes,  —  Ala.  — , 
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sengera  upon  said  car,  and  to  persons  gen- 
erally. He  states  that  said  conditions,  facts, 
and  dangers  were  well  known  to  and  were 
observed  by  the  defendant  and  its  agents  in 
charge  of  said  car  at  said  time,  and  that 
the  passengers  of  defendant  on  said  car  at 
said  time  requested  and  implored  the  agents 
of  defendant  in  charge  of  said  car  at  said 
time  to  proceed  with  said  car  and  to  move 
said  car  from  said  danger  and  said  scene, 
and  that  said  agents  could  have  so  moved 
said  car  from  said  scene  and  from  said 
danger,  and  have  prevented  any  injury  to 
plaintiff  by  so  doing.  He  states  that  the  de- 
fendant and  its  agents  in  charge  of  said 
car,  with  gross  negligence  and  carelessness, 
caused  and  permitted  said  car  to  stand  at 
said  scene  and  in  said  zone  of  danger  for 
an  unreasonable  length  of  time,  and  negli- 
gently and  wrongfully  failed  and  refused  to 
start  or  move  said  car  with  reasonable 
promptness  and  regard  for  the  safety  of 
plaintiff  and  other  passengers,  and  with 
further  gross  negligence  and  carelessness, 
allowed  and  permitted  certain  persons  en- 
gaged in  said  fight  and  altercation,  whose 
names  are  unknown  to  plaintiff,  to  throw 
and  hurl  particles  of  bricks,  and  other  mis- 
siles onto,  in,  and  against  said  car  and 
against  this  plaintiff  and  his  person,  there- 
by fracturing  the  right  side  of  his  jaw. 
.  .  .  Plaintiff  states  that  by  the  exercise 
of  proper  care  upon  the  part  of  defendant 


and  its  agents  in  charge  of  said  car  at  said 
time,  said  attack  upon  him  could  have  been 
prevented,  and  his  injury  and  damage  could 
have  been  prevented." 

As  to  the  fighting  on  the  arrival  of  the 
car,  we  reduce  plaintiff's  evidence  to  narra- 
tive form: 

Three  young  men  came  along  Preston 
street  going  north,  and  they  ran  into— 
bumped  into — Mr.  Ocbsenhirt  (the  letter 
carrier),  though  they  had  plenty  of  room. 
They  got  into  an  argument,  and  the  fight 
began.  I  never  had  anything  to  do  with 
the  fight  at  all.  They  were  still  fighting 
when  the  car  came,  and  I  got  on  the  car  as 
quick  as  I  could;  stayed  in  the  rear,  be- 
cause people  were  coming  in  and  out  at  the 
time, — it  was  sorter  crowded. 

Q.  How  long  did  the  conductor  allow  that 
car  to  stand  there  ? 

A.  Well,  I  suppose  somewhere  around 
three  or  four  minutes;  it  looked  a  mighty 
long  time. 

Q.  Did  anybody  say  anything  to  him 
during  that  timet 

A.  Whot 

Q.  The  conductor! 

A.  Yes,  sir;  I  told  him  to  ring  off  several 
times. 

Q.  WhyT 

A.  I   knew   there  was   a   whole   lot   of 


65  So.  339,  an  action  for  an  assault  and  bat- 
tery committed  by  a  third  person  upon 
plaintiff,  a  passenger,  while  waiting  in  de- 
lendant's  station  or  waiting  room,  an  alle- 
gation in  the  complaint  that  the  servant 
and  agent  of  defendant  in  charge  of  the 
station  had  knowledge  of  the  danger  that 
was  impending  over  plaintiff,  and  was  in- 
formed that  the  assault  was  impending,  or 
had  knowledge  that  it  was  necessary  to  in- 
tervene in  order  to  protect  plaintiff,  but 
failed  or  refused  to  discharge  the  duty  de- 
volving upon  him  to  interfere,  was  held  to 
be  sufficient  to  charge  the  defendant  with 
negligence,  distinguishing  Southern  R.  Co. 
V.  Hanby,  183  Ala.  255,  62  So.  871,  in  which 
recovery  was  denied  to  plaintiff  under  simi- 
lar circumstances  on  the  ground  that  there 
was  no  averment  in  that  case  that  the  sta- 
tion agent  knew  or  had  the  opportunity 
to  know  that  the  injury  was  threatened. 

In  Seawell  v.  Carolina  C.  R.  Co.  132  N. 
C.  856,  44  S.  E.  610,  14  Am.  Neg.  Rep.  445, 
petition  for  rehearing  denied  in  133  N.  C. 
615,  45  S.  E.  850,  in  which  a  verdict  for 
plaintiff  was  sustained  for  damages  re- 
ceived when  he  was  assaulted  by  a  crowd 
at  defendant's  station  pelting  him  with 
eggs,  from  which  assault  defendant's  serv- 
ants not  only  failed  to  protect  plaintiff, 
but  actively  participated  therein,  tne  court 
said  that  while  a  carrier  is  "not  required 
to  furnish  a  police  force  sufficient  to  over- 
come all  force  when  unexpectedly  and  sud- 
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denly  offered,  it  is  his  duty  to  provide  ready 
help  sufficient  to  protect  a  passenger  against 
the  assaults  from  every  quarter  which  might 
reasonably  be  expected  to  occur  under  the 
circumstances  of  the  case  and  the  condition 
of  the  parties." 

In  Kennedy  v.  Pennsylvania  R.  Co.  32 
Pa.  Super.  Ct  623,  in  which  defendant's 
railway  company  was  held  liable  for  in- 
jury to  a  passenger  at  a  station  by  a 
crowd  of  boisterous  students,  the  court 
approved  an  instruction  given  by  the  trial 
court  as  follows :  "If,  prior  to  the  accident, 
the  students  and  their  followers  gave  no 
substantial  notice  of  a  disposition  to  in- 
dulge in  physically  violent  conduct,  danger- 
ous to  defendant's  patrons;  if  their  charge, 
supposing  they  made  one,  in  which  ue 
plaintiff  was  injured,  was  their  first  move- 
ment of  that  character, — ^the  defendant  ia 
not,  in  the  opinion  of  the  court,  answerable. 
Or,  if  the  students  had  made  it  plain  that 
they  were  a  menace  to  passengers,  but  the 
defendant  was  unable  to  cope  with  them, 
and  did  what  it  could  to  protect  passengers, 
then  it  is  not  answerable.  On  the  other 
hand,  if,  for  a  considerable  time  prior  to 
the  accident,  there  was  a  large  crowd  of 
students  and  followers  in  the  station,  in- 
dulging in  such  boisterous  conduct  as  man- 
ifestly threatened  personal  injury  to  pas- 
sengers, and  the  defendant  could,  by  the 
exercise  of  due  vigilance,  have  ejected  this 
mob  or  reduced  it  to  order  and  oonfrol  be- 
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trouble;  they  were  throwing  bricks  and  ice 
and  everything  else. 

As  to  when  he  was  struck  by  the  missile 
plaintiff  testified  aa  follows: 

Q.  Mr.  Dott,  had  any  bricks  hit  that  car 
or  anything  before  you  were  hitT 

A.  Well,  there  was  a  lot  of  racket  going 
on  there. 

Q.  Well— 

A.  I  think  so. 

Q.  Did  that  make  much  or  little  noise  T 

A.  Well,  it  was  quite  an  excitement  there. 

Q.  Did  that  make  a  noise  that  the  con- 
ductor did  or  could  hear? 

A.  Certainly  he  oould  hear  it;  everybody 
in  the  car  heard  it. 

Q.  After  the  car  was  first  hit,  did  the 
conductor  then  move  on,  or  still  standing 
there! 

A.  Still  standing  there. 

On  cross-examination  the  plaintiff  testi- 
fied as  follows: 

Q.  After  the  people  on  the  car  had  gotten 
off,  then  you  were  the  first  one  on  the  street 
to  get  onT 

A.  As  soon  as  I  could  get  on,  as  soon  aa 
it  stopped. 

Q.  After  you  got  on  did  you  say  right 
away'  to  the  conductor,  "Pull  away  from 
hereT" 

A.  No,  air. 


Q.  Was  the  fighting  going  on  when  you 
stepped  on? 

A.  They  had  to  wait  until  somebody  else 
got  on ;  that  man  in  the  fight  got  on. 

Q.  The  letter  carrier? 

A.  Yes,  sir, 

Q.  And   still   another  man   got  on? 

A.  Then  these  fellows  came  up  closer;  I 
said,  "You  had  better  pull  the  bell." 

Q.  After  the  carrier  got  on,  wasn't  there 
a  third  man  got  on? 

A.  I  don't  remember. 

Q.  Wasn't  there  a  man  got  his  hand  cut 
standing  there  on  the  corner? 

A.  I  don't  know;  after  I  was  hit  I  didn't 
know  anything. 

Q.  Before  you  got  hit? 

A.  I  could  not  say. 

Q.  After  the  letter  carrier  got  on  the  ear, 
these  other  men  rushed  on  there  after  him? 

A.  I  suppose  so;  after  I  turned  my  back 
I  don't  know  what  happened. 

Q.  When  you  got  on  the  car  you  turned 
your  back  to  the  fight? 

A.  No,  sir;  it  was  turned  in  getting  on. 

Q.  Did  you  see  one  of  those  three  rowdies, 
as  you  call  them,  or  two  of  them,  get  on 
that  car,  and  one  of  them  had  a  knife? 

A.  One  got  on — I  don't  know  which  one; 
there  was  one  of  them  got  on. 

Q.  What? 

A.  I  think  one  got  oc  the  car. 

Q.  Did  you  see  a  man  hop  on  that  car  im- 


fore  the  plaintiff  was  injured,  then  its  fail- 
are  to  do  so  renders  it  answerable  to  the 
plaintiff  if  she  was  subsequently  injured  by 
a  rush  of  this  crowd." 

In  Houston  k  T.  C.  R.  Co.  ▼.  Phillio,  96 
Tex.  18,  59  L.R.A.  392,  97  Am.  St.  Bep.  868, 
69  S.  W.  994,  12  Am.  Ncg.  Rep.  637,  it 
was  held  that,  plaintiff's  wife  having  en- 
tered the  station  and  a  ticket  having  been 
procured  for  her,  she  became  a  passenger 
of  the  defendant  company,  and  the  duty  de- 
volved upon  the  company's  agent  to  protect 
her  against  assault  and  insulting  conduct 
on  the  part  of  third  persons,  provided  he 
knew  of  such  misconduct  or  had  reasonable 
grounds  to  anticipate  it;  but  that  no  such 
duty  existed  as  to  plaintiff,  who  merely  ac- 
companied his  wife  to  the  station  without 
intending  to  become  a  passenger,  the  duty 
as  to  him  being  merely  to  use  ordinary  care 
to  see  that  the  premises  were  kept  in  a 
reasonably  safe  condition. 

In  Texas  k  P.  R.  Co.  v.  Dick,  26  Tex.  Civ. 
App.  256,  63  S.  W.  895,  10  Am.  Neg.  Rep. 
196,  which  was  an  action  for  damages  for 
an  assault  upon  plaintiff  while  he  was  in 
the  act  of  leaving  defendant's  premises  af- 
ter having  alighted  from  its  train,  while 
he  was  still  entitled  to  the  protection  of  a 
passenger,  it  waa  held  that  the  recovery 
of  damages  was  justified  where  it  appeared 
that  the  defendant's  station  agent  knew 
that  the  assault  would  likely  be  made  upon 
X.R.A.1916C. 


plaintiff  that  night,  if  he  did  not  in  fact 
instigate  it,  and  that  he  took  no  steps 
whatever  to  prevent  it,  nor  to  interfere  to 
protect  the  plaintiff  after  it  was  begun. 

In  McCardell  v.  Gulf,  C.  ft  S.  F.  R.  Co. 
—  Tex.  Civ.  App.  — ,  102  S.  W.  941,  where 
it  appeared  that  after  the  plaintiff,  a  negro, 
had  purchased  a  ticket  and  was  waiting  for 
his  train  in  defendant's  waiting  room,  he 
was  assaulted  by  strangers  in  the  presence 
of  defendant's  agents,  and  driven  from  the 
waiting  room,  it  was  held  to  be  error  to 
fail  to  submit  the  question  of  defendant's 
negligence  to  the  jury. 

In  Bosworth  v.  Union  R.  Co.  25  R.  I. 
202,  56  Atl.  490,  14  Am.  Neg.  Rep.  465, 
where  a  plaintiff's  declaration  for  damages 
alleged  that  the  defendant  was  negligent 
in  not  exercising  proper  and  adequate  care 
and  vigilance  in  guarding  and  protecting 
him  fr(MD  mob  violence  while  he  was  its 
passenger,  and  in  attempting  to  run  its 
car  through  a  mob  without  warning  plain- 
tiff of  the  dangers  to  which  he  was  being 
exposed  thereby,  it  was  held  on  demurrer 
that,  in  approaching  a  place  of  danger,  it 
is  the  duty  of  a  common  carrier  of  passen- 
gers and  its  servants  to  exercise  the  utmost 
care,  caution,  vigilance,  and  skill  which  a 
prudent  man  would  use  under  like  circum- 
stances, and  that  whether  or  not  defendant 
used  such  care  in  this  case  was  a  question 
for  the  jury.  R.  L.  S. 
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mediately  behind  the  letter  carrier,  with  a  I 
knife  in  his  handt 

A.  No,  sir. 

Q.  Did  you  see  anyone  get  cut  there  on 
the  rear  platform? 

A.  No,  sir;  he  muBt  have  been  cut  the 
same  time  I  was  hit,  I  didn't  notice  that. 

Q.  Did  the  motorman  come  back  there, 
that  you  saw? 

A.  I  don't  know;  he  must  have  come  after 
I  was  hit. 

As  to  the  hurling  of  missiles  at  the  car, 
plaintiff  also  testified  as  follows: 

Q.  Now,  I  will  ask  you  if  it  wasn't  one 
of  the  men  that  the  conductor  put  off  that 
car;  after  he  got  off  he  then  threw  the 
rock  at  the  letter  carrier? 

A.  I  didn't  see  that. 

Q.  How  many  rocks  were  thrown  there 
that  you  saw  ? 

A.  How  many  rocks? 

Q.  Yes,  at  the  street  car? 

A.  I  didn't  see  any, — just  there  was  a 
lot  of  commotion  there. 

Q,  A  great  deal  of  excitement  around 
there? 

A.  Yes,  sir. 

Q.  All  the  people  on  the  rear  platform 
were  disturbed  and  excited? 

A.  I  suppose  the  whole  car  of  people 
were  disturbed. 

Q.  Did  you  say  anything  to  the  conduc- 
tor there  on  that  occasion? 

A.  Told  him  to  to  ring  off  several  times. 

Plaintiff  introduced  R.  C.  Kissler,  who 
was  a  passenger  on  the  front  end  of  the 
car,  and  testifies  as  follows: 

Well,  the  conductor  rang  twice  to  go 
ahead,  and  gave  three  bells  again,  three 
bells  in  rapid  succession  (stop  signal).  I 
opened  the  folding  doors,  thought  somebody 
had  got  throwed  off  the  car;  passing  on 
back  someone  said  something  about  a  hght, 
and  when  I  got  about  a  foot  of  the  back 
door  somebody  hit  me  with  a  brick;  who  it 
was  I  don't  know,    and  that  made  me  mad. 

Q.  Did  that  come  through  the  car? 

A.  Yes,  sir;  it  was  a  brick  or  a  piece  of 
ice;  I  stood  by  the  money  box,  and  there 
was  a  fellow  coming  on  the  car  with  a  knife 
in  his  hand;  he  said  something  to  me;  he 
passed  some  remark,  and  I  kicked  him  off 
the  car,  and  another  fellow  was  coming  on 
in  the  back  end,  and  Will  Ochsenhirt  kicked 
him  off,  and  they  started  throwing  again, 
and  like  here  is  the  money  box,  Dott  was 
standing  over  here,  like  anybody  would  pay 
their  fare  and  step  aside;  he  got  hurt,  and 
he  went  down  to  his  knees,  and  I  said,  "You 
stopped  something;"  he  didn't  say  a  word. 

Q.  Did  he  seem  like  be  would  be  knocked 
out  or  not? 

A.  You  c»Q  imagine, — yes,  sir;  one  of 
KR.A.1915C. 


those  fellows  started  to  the  front  end  <ff  the 
car,  and  I  went  through,  and  Lucas,  the 
motorman,  and  myself,  got  off.  One  fellow 
hallooed,  "Don't  hit  those  fellows."  I  know 
that  they  made  several  passes  at  us;  Lucas 
didn't  make  any  pass, — I  made  one.  Lucas 
said,  "Let's  get  away  before  they  do  any 
more  damage."  We  got  on  the  front  end 
of  the  car,  and  Lucas  struck  his  bell  twice 
to  go  on,  and  the  conductor  didn't  give  a 
signal  to  go,  and  then  he  gave  a  signal,  I 
don't  how  much  time  elapsed,  maybe  five 
or  ten  seconds  elapsed,  and  we  pulled  away 
from  there  and  got  to  Preston  and  Brecken- 
ridge,  and  we  took  Baldes  off. 

Q.  Do  you  know  how  many  minutes  the 
car  stood  there  while  the  fight  was  going 
on? 

A.  About  three  minutes. 

Plaintiff  introduced  B.  C.  Robbins,  who 
also  boarded  the  car  at  Preston  and  Chest- 
nut streets,  and  testified  as  follows  in  re- 
gard to  the  tight: 

Q.  What  was  the  first  you  saw  about  any 
trouble? 

A.  The  first  I  saw  was  the  conductor  rang 
the  motorman  down  and  gave  him  three 
bells,  and  I  supposed  that  meant  trouble 
some  way,  so  I  went  back  into  the  car  to 
see  what  was  going  on,  and  then  when  I 
saw  what  was  going  on  I  came  back  out  on 
the  front  end. 

Q.  What  was  going  on  back  there  when 
you  went  back? 

A.  There  was  a  bunch  of  fellows  fighting. 

Q.  How  were  they  fighting? 

A.  Throwing  bricks  and  cutting  one  an- 
other. 

Q.  How  close  were  they  standing  to  the 
street  car? 

A.  They  were  right  upon  the  street  car. 

Q.  Can  you  point  out  about  how  many 
feet  it  was,  if  you  know? 

A.  No,  I  never  paid  that  much  attention. 

Q.  Was  it  more  or  less  than  15  feet! 

A.  Right  upon  the  street  car. 

Q.  Do  you  mean  to  say  they  were  on  the 
street  car? 

A.  No,  sir. 

Q.  Can  you  tell  the  jury  about  how  many 
feet  they  were  away  from  the  street  car! 

A.  I  could  not  exactly  say,  but  as  I  say, 
they  were  right  up  against  it. 

Q.  Were  they  close  enough  for  their  mis- 
siles and  bricks  and  things  to  hit  the  car 
when  they  threw  them? 

A.  Certainly,  could  not  hardly  miss  it. 

Q.  How  many  minutes  did  the  conductor 
let  the  car  stand  there? 

A.  I  would  judge,  for  this  boy  to  go 
back  in  the  car  as  he  did,  and  come  back 
on  the  front  end,  and  the  motorman  to  get 
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off  and  go  back,  I  would  judge  about  three 
minutes. 

Samuel  Goldsmith,  plaintiff's  witness, 
who  was  also  a  passenger  on  the  car,  tes- 
tifled  as  follows: 

Q.  Did  you  notice  any  trouble  going  on  on 
the  street? 

A.  I  never  noticed  any  on  the  street,  but 
on  the  car. 

Q.  What  was  the  first  that  attracted  your 
attention  ? 

A.  Well,  one  fellow  he  jumped  up  and 
hit  another  man,  and  another  one  got  hit 
with  a  rock  or  lump  of  ice, — ^I  could  not 
tell  what  it  was. 

Q.  In  the  cart 

A.  In  the  car. 

Q.  After  you  stopped  there,  could  you  tell 
the  jury  as  best  you  remember,  how  many 
minutes,  if  you  know,  the  conductor  left 
the  car  standing  there? 

A.  I  said  to  the  conductor  myself,  "King 
that  bell  off,"  but  he  looked  like  he  was  kind 
of  amazed,  and  meantime  the  motorman 
thought  the  conductor  was  in  trouble,  and 
he  came  back  on  the  rear  end  before  I  real- 
ized what  had  happened. 

Q.  Could  you  state  how  many  minutes  the 
street  car  sUiyed  there? 

A.  I  know  at  least  it  was  over  a  minute, 
it  was  uncalled  for. 

Q.  Did  you  see  Mr.  Dott  get  hit  f 

A,  I  saw  him,  and  the  same  time  I 
never  seen  it. 

He  farther  testifies  as  to  the  occurrence 
while  the  car  was  standing: 

Q.  During  the  minute  or  two  the  car 
stayed  there,  as  you  have  mentioned,  was 
there  anything  to  keep  the  conductor  from 
seeing  these  men  fighting  and  going  on? 

A.  No,  sir;  he  was  on  the  rear  end  of  the 
car;  it  was  right  there  in  front  of  him. 

Q.  Why  was  it  you  had  to  tell  the  con- 
ductor to  ring  off  and  go  ahead? 

A.  It  looked  like  this  fellow  became  ex- 
cited and  didn't  know  what  to  do;  I  men- 
tioned it  myself,  "Ring  your  bell  off." 

Q.  Did  he  still  stay  there? 

A.  He  did,  for  the  motorman  to  get  back 
to  the  front  before  he  could  go.  The  motor- 
man  thought  the  conductor  was  in  trouble 
and  came  around  the  rear  end ;  meantime  he 
goes  back  on  the  other  end  before  he  rang 
off,  after  I  mentioned  it  to  him. 

Q.  How  long  did  the  car  stand  there, 
which  made  the  motorman  think  he  was  in 
trouble? 

A.  Fully  a  minute  after  all  this  thing  had 
happened. 

Q.  Before  Dott  was  hit? 

A.  Yes,  sir. 
L.R.A.1915C. 


Q.  Did  you  hear  anybody  else  trying  to 
get  the  conductor  to  ring  off  and  go  on? 

A.  Not  after  I  seen  this  one  young  fellow 
was  cut  and  Dott  was  hit;  I  became  kind 
of  excited  myself. 

J.  A.  Baldes,  who  also  boarded  the  car 
with  the  plaintiff,  testified  for  him  as  fol- 
lows: 

Q.  When  the  car  came  up,  what  about  the 
fight,  what  was  the  stage  of  it? 

A.  They  had  run — Mr.  Ochsenhirt  had 
run  them — ^we  thought  everything  was  over 
and  started  to  get  on  the  car,  and  I  don't 
know  who  got  on  first,  I  was  one  of  the  last 
ones  to  get  on;  we  got  on,  and  the  first  I 
knew,  I  don't  know  whether  it  was  a  lump 
of  ice  or  brick  went  through  the  window  on 
the  back  platform.  Several  of  them  came; 
I  don't  know  how  many;  one  of  them  hit 
Mr.  Dott  in  the  mouth. 

Q.  How  many  bricks  and  cakes  of  ice  and 
things  were  thrown  before  he  was  hit? 

A.  When  they  came  back  I  judge  there 
was  about  eight  fellows. 

Q.  I  wasn't  asking  about  the  men;  how 
many  bricks  and  cakes  of  ice  were  thrown 
around  the  car  before  Mr.  Dott  was  hit? 

A.  I  could  not  tell  you,  he  got  hit  by 
some  of  the  first  thrown,  I  judge. 

As  to  when  the  plaintiff  was  struck  and 
injured,'  he  testified  as  follows: 

Q.  Do  you  know  how  long  it  was  after 
Kissler  was  hit  before  Dott  was  hit? 

A.  I  could  not  tell  you  that,  the  car  went 
out  the  street,  and  everything  was  in  com- 
motion. 

William  N.  Ochsenhirt,  who  seems  to 
have  been  the  principal  figure  in  the  fight, 
testified  for  plaintiff  as  follows: 

Q.  What  was  the  first  of  any  trouble  that 
happened  Mr.  Ochsenhirt? 

A.  Why,  Mr.  Dott  and  Jack  Baldes  and 
another  boy,  I  can't  think  of  his  name,  in 
fact  I  don't  know  who  he  was,  was  stand- 
ing in  the  crowd  with  myself,  all  standing 
there,  when  these  three  young  men,  I  don't 
know  who  they  were,  never  seen  them  before, 
I  don't  know  whether  I  could  recognize  any 
of  them  now,  they  came  along,  and  we  were 
talking  and  waiting  for  the  car;  it  waS/an 
awful  cold  night;  they  came  along  and 
bumped  into  us  and  nearly  walked  all  over 
us.  I  said,  "Why,"  I  said,  "be  a  little  care- 
ful where  you  are  going,"  and  with  that 
they  came  back  and  one  of  them  struck  at 
me.  At  that  I  struck  back,  but  I  am  sure 
I  didn't  hit  him,  and  with  that  the  three 
started  to  throwing  ice,  and  one  picked  up 
a  board  and  threw  it  at  me,  I  raised  up  my 
arm  and  warded  off  the  blow.  I  picked  up 
the  board  and  threw  it  back,  and  the  three 
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started  to  run.  The  car  came  about  that 
time  and  all  three  of  us  got  on  the  car, 
and  before  Mr.  Dott  said  to  them,  he  said, 
"Here,  why  don't  you  go  ahead,  don't  start 
any  fight,"  like  that.  The  car  came,  and 
we  got  on;  as  we  got  on  they  started  to 
throwing  again;  he  was  on  the  back  of  the 
car,  the  one  kicking  at  me,  I  kicked  back 
and  think  he  went  off  the  car. 

Q.  How  many  minutes  did  the  conductor 
hold  the  car  while  the  fight  was  going  on? 
A.  Between  three  and  five  minutes. 
Q.  And  was  everybody  on  the  cart 
A.  Yes,  sir;  the  car  was  crowded. 
Q.  Any  reason  for  him  holding  itT 
A.  No,  there  was  no  reason  for  him  hold- 
ing it,  he  could  have  rang  off  and  went  ahead ; 
perhaps  Mr.  Dott  wouldn't  have  been  hit. 

As  to  when  the  plaintiff  was  hit,  Ochsen- 
hirt  testified  as  follows : 

Q.  When  was  it  Mr.  Dott  got  hit,  right 
after  he  got  on? 

A.  He  was  on  the  car  possibly  two  or 
three  minutes. 

Q.  Were  you  all  fighting  there  on  the 
rear  platform  two  or  three  minutes? 

A.  Possibly  two  minutes — yes,  sir;  they 
were  kicking  me,  and  I  kicked  back. 

Q.  Was  there  a  man  there  with  a  knife? 

A.  Came  in  the  side  by  the  conductor 
with  a  knife  open,  and  one  came  after  me, 
and  this  man  came  after  Mr.  Kissler  with 
the  knife  and  he  kicked  at  him. 

Defendant's  witness,  B.  P.  Ferguson,  the 
conductor  on  the  car,  gave  the  following  de- 
scription as  to  what  took  place  when  the  car 
stopped : 

A.  When  we  rolled  up  to  Chestnut  street 
there  waa  some  passengers  there  to  get  on, 
and  if  they  were  fighting  I  never  saw  noth- 
ing; then  they  got  on  the  car;  three  or  four 
boarded  the  car;  there  was  three  other  fel- 
lows that  started  to  jump  on  the  car,  they 
were  fighting,  and  I  got  these  fellows  off  the 
car  that  was  trying  .to  fight  these  other  fel- 
lows, and  we  went  on. 

Q.  Was  anything  thrown  at  the  car  while 
they  were  fighting  on  the  platform? 

A.  Yes,  sir ;  one  of  the  fellows  right  back 
of  the  car,  he  picked  up  a  big  chunk  of  ice 
and  th  rowed  it  and  hit  a  passenger  on  the 
back  end  of  the  car. 

Q.  Any  other  missiles  besides  the  lump  of 
ice  thrown? 

A.  No,  sir. 

Q.  I  will  ask  you,  when  you  came  up 
there,  if  the  fighting  was  going  on,  and  any- 
thing thrown  at' the  car? 

A.  Nothing  thrown  at  the  car  at  all. 

Q.  What  did  you  do  when  the  fight  start- 
ed on  the  platform? 

A.  Tried  to  get  them  to  quit  and  get  these 
fellows  off. 
L.R.A.a916C. 


Q.  Did  anyone  have  a  weapon  in  his 
hand? 

A.  Yes,  a  fellow  had  a  knife  in  his  hand. 

Q.  Did  you  know  which  ones  wanted  to 
become  passengers  and  which  ones  were  just 
getting  on  to  attack  them? 

A.  No,  sir;  when  they  went  to  get  on  the 
car  I  did  not. 

Q.  How  long  did  your  car  stand  there? 

A.  Not  more  than,  I  would  say,  a  minute 
or  a  minute  and  a  half,  something  like  that. 

On  cross-examination  Ferguson  testified 
as  follows: 

Q.  You  gave  an  emergency  stop  after  he 
had  already  started  oncet 

A.  No,  sir. 

Q.  What  kind  was  itt 

A.  Gave  him  one  bell. 

Q.  To  stop  again  ? 

A.  Yes,  sir. 

Q.  And  he  did  stop? 

A.  Stopped. 

Q.  And  you  stood  there  a  couple  of  min- 
utes these  men  were  fighting? 

A.  Yes,  sir. 

Q.  Why  did  you  stand  your  car  for  two 
minutes  with  this  fighting  going  on? 

A.  Fulled  off  with  them  on  the  car,  and 
they  were  fighting. 

The  motorman  on  the  car,  John  C.  Lucas, 
gave  the  following  description  of  what  he 
saw: 

Q.  Just  go  ahead  and  tell  what  took  plabe. 

A,  When  I  was  approaching  Chestnut, 
after  I  crossed  Gray  and  saw  this  little  com- 
motion, I  never  thought  anything  about  it. 
I  saw  these  fellows  go  down  that  way,  and 
some  women  passengers  standing  on  the 
south  side.  I  went  over  and  stopped  and 
got  the  go-ahead  signal — a  bell — but  the 
same  time  I  got  a  signal  to  stop,  and  some- 
body said  there  was  fighting  on  the  back 
end  and  opened'  the  front  vestibule  door 
and  went  back,  and  as  I  got  to  the  hack 
some  fellow  swung  off  the  car  and  struck  at 
me  and  just  knocked  his  lick  off,  and  some- 
body else  on  the  street  said,  "Don't  hit  that 
man."  He  said  why  did  I  butt  in,  and 
used  an  oath,  and  I  said  it  didn't  make  any 
difference.  I  said  to  the  conductor,  "Let's 
get  away  as  quick  as  we  can;  and  I  hopped 
on  the  car  and  went  on.    .    .    . 

Q.  About  how  long,  altogether,  were  you 
standing  there? 

A.  I  suppose  not  more  than  two  minutes, 
at  the  most. 

The  instructions  of  the  court  submitted 
the  case  in  the  following  manner:  "If  you 
believe  from  the  evidence  that  when  the  car 
in  question,  at  the  time  mentioned,  stopped 
at  the  south  side  of  Chestnut  street  for 
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the  purpose  of  permitting  paasengerB  to 
alight  from  said  car  and  persona  to  board 
same,  a  fight  occurred  on  the  rear  end  of 
aaid  car,  being  brought  about  by  parties 
coming  from  the  street  renewing  an  attack 
on  certain  passengers  on  the  rear  end  of 
said  car,  and  that  said  parties  so  boarding 
said  car  for  the  purpose  of  attack  were 
thrown  or  kicked  oS  of  the  car,  ai\d  that 
when  all  the  passengers  who  were  destined 
to  said  point,  and  tlie  parties  desiring  to 
board  same  to  become  passengers,  had  done 
so,  the  parties  on  the  street  continued  or 
renewed  the  attack  bj  throwing  missiles 
against  or  in  said  car  or  at  parties  thereon, 
and  that  thereupon  the  passengers  on  said 
car  requested  the  conductor  to  ring  off  the 
car  and  allow  it  to  pass  on  out  of  danger, 
and  that  the  conductor  and  motorman  in 
charge  of  said  car  knew  of  the  conditions 
existing  at  the  time,  as  above  stated,  and 
that  the  passengers  were  in  danger  of  in- 
jury by  reason  thereof,  and  had  a  reasonable 
time  in  which  to  move  said  car  out  of  dan- 
ger from  said  missiles,  and  failed  to  do  so, 
but  permitted  said  car  to  stand  in  its  then 
position  an  unreasonable  length  of  time,  and 
that,  by  reason  thereof  the  plaintiff,  Dott, 
was  struck  and  injured  as  complained  of 
in  his  petition,  then  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find." 

Certainly  this  instruction  was  erroneous, 
because  there  was  no  evidence  that  while  the 
car  was  stopped  there  was  either  a  cessa- 
tion of  the  difficulty  or  renewal  of  the  at- 
tack. All  the  evidence  makes  it  clear  that 
the  fight  was  continuous,  and  if  there  was 
any  difference  in  the  intensity  of  it,  it  was 
at  its  highest  when  plaintiff  was  hit.  The 
passengers,  of  course,  were  all  excited.  The 
onslaught  was  sudden,  and  all  were  fearful 
for  their  safety.  Some  suggested,  and  oth- 
ers demanded,  that  the  conductor  ring  off, 
that  is,  give  the  motorman  orders  to  start 
the  car,  and  because  he  did  not  obey  argu- 
ment is  made  that  the  company  is  liable. 
While  the  carrier  must  exercise  the  highest 
degree  of  care  for  the  protection  of  passen- 
gers from  assault  by  fellow  passengers,  even 
strangers,  it  does  not  follow  that  it  owes 
obedience  to  them.  All  the  evidence  does 
show  that  when  the  car  was  rid  of  the  in- 
truders, the  conductor  signaled  the  motor- 
man  to  move  on,  and  the  motorman  did  not 
delay  in  obeying  the  signal.  When  the  car 
stopped,  the  passengers  began  to  get  aboard, 
and  the  others  followed  so  closely  that  it 
was  impossible  for  the  conductor  to  tell 
one  from  the  other.  When  it  became  ap- 
parent that  their  purpose  was  not  lawful, 
the  conductor,  with  the  help  of  some  passen 


gers  and  the  motorman,  who  ran  back  to 

assist,  did  their  best  to  expel  them,   but 

before  this  was  accomplished  the  plaintiff    pected  to  occur  under  the  circumstances  of 
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had  been  injured.  There  is  no  proof  that 
plaintiff  would  not  have  been  injured  if  the 
car  had  started.  The  mere  starting-  of  the 
car  would  not  have  prevented  the  ruffians 
throwing  missiles,  and  had  the  conductor 
started  it  any  time  earlier  than  he  did,  be 
would  have  violated  other  duties  that  he 
owed.  With  possible  passengers  hanging  on 
the  platform  attempting  to  get  aboard, — 
even  trespassers, — it  was  the  duty  of  the 
conductor  to  either  get  them  safely  aboard, 
if  passengers,  or  expel  them,  if  trespassers, 
before  starting  the  car.  If  it  owed  plaintiff 
the  duty  of  starting  the  car,  it  owed  the  on- 
coming passengers  the  duty  of  holding  the 
car  until  they  could  safely  get  aboard. 
There  were  those  on  the  car  steps  who  it  de- 
veloped did  not  intend  to  become  passen- 
gers; in  fact  they  were  trespassers.  They 
would  have  been  imperiled  by  starting  the 
car,  and,  the  conductor  knowing  this,  he 
owed  them  the  duty  of  not  starting  the  car 
or  doing  anything  to  increase  their  peril. 
Neither  appellant  nor  its  servants  were  in 
any  wise  responsible  for  the  difficulty.  It 
arose  before  the  car  reached  there.  It  did 
not  originate  on  their  property,  nor  were 
the  participants  subject  to  their  control. 
Without  their  knowledge  or  consent  the 
difficulty  and  the  participants  were  trans- 
ferred to  the  car.  The  carrier  undertakes  to 
transport  a  passenger  to  his  destination, — 
not  to  carry  him  away  from  his  pursuers. 
In  other  words,  its  business  is  the  carrying 
of  passengers,  not  fugitives. 

It  is  conceded  that  the  case  of  Kinney  v. 
Louisville  &  N.  R.  Co.  99  Ky.  81,  34  S.  W. 
1066,  gives  a  clear  statement  of  the  protec- 
tion the  carrier  owes  to  passengers:  "Car- 
riers are  not  held  to  be  the  insurers  of  the 
absolute  safety  of  their  passengers  or  of 
their  entire  immunity  from  the  misconduct 
of  fellow  passengers  or  of  strangers;  but 
there  is  an  implied  obligation,  growing  out 
of  the  contract  between  the  carrier  and  the 
passenger,  that  the  former  shall  afford  to 
the  latter  reasonable  protection  and  immu- 
nity from  the  insults,  violence,  and  wanton 
interference  of  intruders,  fellow  passengers, 
and  the  carrier  and  his  servants.  Winnegar 
v.  Central  Pass.  R.  Co.  85  Ky.  653,  4  S.  W. 
237;  Sherley  t.  Billings,  8  Bush,  147,  8 
Am.  Rep.  461.  Out  of  this  obligation,  and 
the  doctrine  that  carriers  of  passengers  are 
required  to  use  the  utmost  care  in  the  man- 
agement of  their  trains  in  order  to  prevent 
or  avoid  injury  to  their  passengers,  arises 
the  rule  that  makes  it  the  duty  of  carriers 
to  exercise  the  highest  practicahle  degree  of 
care  and  diligence  in  protecting  and  guard- 
ing their  passengers  from  violence  and  as- 
saults, from  whatever  source,  which  may 
be  reasonably  anticipated  or  naturally  ex- 
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the  case  and  the  condition  of  the  parties; 
and,  if  this  duty  is  neglected  or,  without 
good  cause,  omitted  bj  the  carrier  or  his 
servant,  the  carrier  will  be  held  responsible 
for  any  injury  to  a  passenger  resulting  from 
such  neglect  or  omission,  and  which,  but  for 
same,  might  have  reasonably  been  foreseen 
and  prevented.  These  principles,  it  seems, 
are  rec<^nized  and  enforced  by  an  almost 
unbroken  line  of  decisions  in  this  country." 

But  all  the  cases  to  which  our  attention 
has  been  called  where  a  passenger  has  been 
allowed  to  recover  for  injury  inflicted  upon 
him  by  a  fellow  passenger,  trespasser,  or  in- 
truder arise  from  circumstances  or  alterca- 
tions originating  on  the  car  or  property  of 
the  carrier;  that  is,  in  places  where  the 
carrier  or  its  servants  have  such  control 
over  the  parties  as  to  make  the  failure  to 
exercise  such  control  a  matter  of  negligence. 
Appellant  says  that  plaintiff  could  have 
avoided  the  injury  by  running  away  from 
the  rowdies  before  the  car  came.  But  he 
had  a  right  to  wait  for  the  car,  and  he  had 
a  right  to  become  a  passenger.  However, 
when  he  became  a  passenger,  appellant  only 
assumed  the  burden  of  protecting  him  as  a 
passenger.  If  in  becoming  a  passenger  he 
carried  a  difficulty  with  him,  he  cannot 
burden  appellant  with  that  unless  appellant 
knew  of  it  and  accepted  him  as  a  passenger 
notwithstanding.  The  conductor  was  con- 
fronted with  uncertain,  if  not  conflicting, 
duties.  He  stopped  his  car  unwittingly  in 
the  middle  of  a  difficulty  going  on  in  the 
street,  and  the  place  of  difficulty  was  almost 
immediately  transferred  to  his  car.  Dur- 
ing the  course  of  it,  and  after  plaintiff 
boarded  the  car,  he  was  struck  by  a  missile 
which  it  seems  was  hurled  from  someone 
without.  What  could  the  conductor  have 
done  in  the  exercise  of  ordinary  or  the  high- 
est degree  of  care  to  prevent  the  injury? 
He  might  have  moved  his  car  out  of  the 
danger  zone,  but  by  moving  the  car  he  might 
have  injured  passengers  or  trespassers 
whom  he  saw  on  the  rear  steps.  Was  it 
not  a  safer  plan  to  hold  his  car  until  the 
trespassers  were  expelled!  It  certainly 
cannot  be  maintained  that  be  was  guilty  of 
any  wrong,  or  violated  any  duty  which  he 
owed  to  on-coming  passengers,  in  so  han- 
dling his  car;  and,  unless  he  was  so  guilty, 
they  have  no  right  of  recovery,  althou^ 
injured  during  the  time. 

In  this  case  it  is  immaterial  that  pas- 
sengers requested  the  conductor  to  move  his 
car.  His  duty  was  not  in  any  wise  altered 
or  changed  by  those  requests.  If  there  was 
negligence  in  failing  to  move  the  car,  it  ex- 
isted independently  of  any  requests,  nor  did 
the  requests  enhance  the  degree  of  it.  No 
one  contends  that  the  conductor  or  motor- 
man  had  knowledge  of  the  difficulty  before 
L.R.A.1915C. 


'  the  car  reached  the  point,  and  after  that 
time  there  is  no  pretense  that  anyone  re- 
mained in  ignorance  of  it.  Consequently, 
advice  or  suggestion  from  passengers  as  to 
what  the  conductor  should  or  should  not  do 
could  not  affect  the  liability. 

Advice,  requests,  or  suggestions  to  those 
upon  whom  a  duty  is  imposed  merely  go  to 
carry  knowledge  of  the  danger.  In  cases 
where  one's  peril  is  seen  or  notice  is  given 
of  it,  of  course  it  becomes  the  duty  of  those 
in  charge  to  avert  it  if  possible. 

No  such  case  is  here  presented.  Believing 
there  was  no  evidence  of  negligence  on  the 
part  of  appellant,  a  peremptory  instruction 
should  have  been  given,  and  the  case  is  re- 
versed for  that  reason. 


MISSOURI  SUPREME  COURT. 
(DiTision  No.  a.) 

JOHN  N.  MILLER 

V. 

0.  L.  KEATON. 

(260  Mo.  708,  168  S.  W.  1140.) 

Evidence  —  contents  of  order  for  pub- 
lication. 

The  files  of  a  newspaper  in  which  an  or- 
der for  publication  of  notice  in  a  tax  pro- 
ceeding was  published  are,  when  produced 
from  proper  custody,  admissible  in  evidence 
as  to  the  contents  of  the  order,  if  all  papers 
in  the  proceeding,  including  the  order  for 
publication,  have  disappeared  from  the  files 
of  the  court. 

(June  23,  1014.) 

Xote.  —  AdmisaibUity  of  neiospaper  fllea 
to  prove  the  publication  or  contents 
of  an  order  of  publication. 

While  an  extensive  search  has  disclosed 
but  few  cases  in  point  upon  this  question, 
the  decision  in  Milleb  v.  Keaton  seems 
clearly  to  be  correct,  under  the  general  rules 
as  to  the  admissibility  of  secon£iry  evidence 
(see  17  Cyc.  468,  518  et  aeq.),  and  is  sup- 
ported by  the  few  cases  which  have  been 
found.  Thus,  in  the  earlier  Missouri  case  of 
Davis  V.  Montgomery,  205  Mo.  271,  103  S. 
W.  979,  it  was  held  that  the  files  of  the 
paper  in  which  was  published  the  order  of 
publication  in  a  tax  suit  were  properly 
admitted  in  evidence  to  prove  the  publica- 
tion and  contents  of  the  order,  where  the 
record  of  the  order  of  publication  and 
the  certified  copy  which  had  been  delivered 
to  the  publisher  were  both  lost  or  destroyed, 
and  the  editor  swore  that  the  files  contained 
a  true  and  correct  copy  of  the  order  de- 
livered to  him  by  the  clerk  for  publication. 

Somewhat  similarly,  a  copy  of  the  official 
county  paper  containing  what  purports  to 
be  the  redemption  notice  upon  which  a  tax 
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CROSS  APPEALS  from  a  decree  of  the 
Circuit  Court  for  Butler  County  vest- 
ing in  plaintiff  title  to  a  life  estate  in  cer- 
tain real  estate,  but  quieting  in  defeildant 
title  to  the  remainder  in  fee,  subject  to  the 
life  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  8.  Shaw,  Mozley  & 
y/oody,  and  Waminack  &  Welborn,  for 
plaintiff: 

Defendant's  so-called  supplied  files  are 
incompetent  for  any  purpose. 

George  t.  Middough,  62  Mo.  549;  Mc- 
Clanahan  v.  West,  100  Mo.  309,  13  S.  W. 
674. 

Messrs.  Keaton  &  Keaton  and  Phillips, 
Lentz,  &  Phillipa,  for  defendant: 

The  testimony  of  the  publisher  of  the 
paper,  and  the  custodian  of  the  flies  of  the 
paper  in  which  the  publication  was  had, 
was  competent  and  relevant  testimony  to 
show  the  contents  of  that  order  as  pub- 
lished. 

Davis  V.  Montgomery,  205  Mo.  281,  103 
S.  W.  979, 

Tmria,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  case  which  embraces  a  consoli- 
dated cross  appeal  in  an  action  originally 
brought  in  Stoddard  county  to  determine 
interest  to  certain  lands  in  said  county. 
It  has  been  here  before,  and  is  reported  un- 
der the  style  of  Miller  v.  Keaton,  236  Mo. 
694,  139  S.  W.  158.  It  is  likewise  prac- 
tically in  all  respects  a  companion  case 
to  Keaton  v.  Jorndt,  heretofore  decided  and 


reported  in  220  Mo.  117,  119  S.  W.  629. 
The  latter  case  of  Keaton  v.  Jorndt,  on  a 
second  appeal,  is  again  here,  and  an  opin- 
ion has  been  rendered  therein  at  this  sit- 
ting. [259  Mo.  179.]  To  the  cases  of  Mil- 
ler V.  Keaton  and  Keaton  v.  Jorndt,  supra, 
and  to  the  opinion  in  the  latter  case  ren- 
dered at  this  term,  reference  for  the  facts 
as  well  as  for  the  major  part  of  the  hold- 
ing is  made;  all  of  them  being  companion 
cases,  and  all  of  them  resting  upon  the 
same  common  source  of  title,  the  same  tax 
suit,  and  the  identical  will  discussed  in  the 
opinion  at  this  term  in  Keaton  v.  Jorndt. 
When  the  instant  case  was  here  before  it 
was  reversed  and  remanded,  with  direc- 
tions (Miller  v.  Keaton,  supra),  which  di- 
rections are  as  follows:  "We  have  no 
satisfactory  basis  for  a  final  judgment 
upon  the  nature  and  extent  of  the  interests 
of  the  parties.  We  reverse  the  judgment 
and  remand  the  cause,  with  directions  to 
the  circuit  court  to  enter  a  judgment  in  fa- 
vor of  plaintiff,  vesting  in  him  the  title  to 
whatever  interest  Carrie  E.  Thurber  had 
in  the  lands  acquired  under  the  sheriff's 
deed,  and  also  vesting  in  him  the  title  to 
the  interest  of  Katie  A.  Vigar,  if  the  evi- 
dence shows  that  in  the  order  of  publica- 
tion her  true  name  is  correctly  written  as 
Katie  A.  Vigar;  such  judgment  to  ascer- 
tain and  declare  the  nature  and  extent  of 
the  title  so  acquired  by  plaintiff.  We  fur- 
ther direct  the  circuit  court  by  its  judg- 
ment to  ascertain  and  declare,  upon  proper 
proof,  whether  the  defendant  has  acquired 


deed  was  based,  found  in  the  office  of  the 
county  treasurer,  although  not  required  by 
law  to  be  kept  there,  is  admissible  in  evi- 
dence, and  sufficient  to  establish  prima 
facie  the  contents  of  the  official  notice 
published  by  the  county  treasurer,  if  bet- 
ter evidence  cannot  be  produced.  Morrow  v. 
Inge,  89  Kan.  481,  131  Pac.  1184. 

And  where  the  original  flies  in  a  case 
have  been  destroyed  by  fire,  a  copy,  pro- 
duced on  the  witness  stand  by  the  publisher, 
of  the  newspaper  in  which  the  notice  of  a 
sheriff's  sale  of  real  estate  was  published, 
is  admissible  in  evidence  to  show  the  con- 
tenis  of  such  notice,  especially  if  such  evi- 
dence corroborates  the  recitals  in  the  sher- 
iff's deed,  and  does  not  contradict  them. 
Rice  V.  Poynter,  15  Kan.  263. 

In  CoHon  v.  Rupert,  60  Mich.  318,  27  N. 
W.  620,  even  though  no  loss  of  records  or 
papers  was  involved,  and  there  was  an  affi- 
davit showing  a  sufficient  publication,  it  was 
held  that  the  flies  of  the  paper  in  which  the 
order  for  appearance  in  a  foreclosure  suit 
against  a  nonresident  had  been  published 
were  admissible  in  evidence  to  show  the  fact 
of  publication. 

And  in  Claybrook  v.  Wade,  7  Coldw.  555, 
where  one  ground  of  error  assigned  was  that 
L.R.A.1915C. 


the  record  did  not  show  that  publication 
requiring  the  defendant  to  appear  and  plead, 
etc.,  had  been  made  as  required  by  law,— 
although  the  admissibility  of  newspaper 
files  was  not  involved, — it  is  said  that  % 
4359  of  the  Tennessee  Code  provides 
that  the  fact  of  publication  in  pursuance 
of  an  order  may  be  proved  by  affidavit  of 
the  printer,  or  actual  production  of  the 
newspaper  in  court. 

In  Ormsby  v.  Jamison,  9  Ky.  L.  Rep.  325, 
an  action  to  enforce  a  lioi  for  street  im- 
provements, it  is  said  that  copies  of  the 
respective  newspapers  in  which  notice  was 
published  of  the  time  and  place  for  the  en- 
gineer's inspection  of  the  work  and  deter- 
mination whether  it  was  completed  in  ac- 
cordance with  the  ordinance  were  the  best 
evidence  of  the  publication  of  the  notice; 
"but,  as  the  allegations  of  the  petition  as 
to  publication  were  not  denied  in  the  an- 
swer, it  was  unnecessary  to  prove  it,  and 
the  admission  of  the  statements  of  witnesses 
as  to  the  publication  could  not  have  prej- 
udiced the  defendant." 

For  newspaper  quotations  as  evidence  of 
value,  see  note  to  Mt.  Vernon  Brewing  Co. 
V.  Teschner,  16  L.R.A.(N.S.)  768. 

A.  0.  W. 
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any  interest  in  said  lands,  and,  if  bo,  the 
extent  and  nature  thereof." 

In  accordance  with  the  mandate  of  this 
court,  which  followed  the  direction  of  the 
clause  in  the  opinion  above  quoted,  the 
learned  judge  of  the  circuit  court  of  But- 
ler county,  to  which  court  the  instant  case 
was  removed  from  Stoddard  county  by 
change  of  T«iue,  proceeded  to  hear  and 
determine  the  same  in  accordance  with  the 
directions  of  this  court.  He  found  that  the 
order  of  publication  recited  the  name  of 
Katie  A.  Viger  as  Kitie  A.  Vigar,  and 
that  the  interest  of  said  Katie  did  not  pass 
to  plaintiff.  He  further  found  that  Carrie 
E.  Thurber  had,  at  and  prior  to  the  tax 
sale,  a  life  estate  in  the  whole  of  the  land, 
and,  following  our  opinion  in  Miller  v. 
Keaton,  supra,  rendered  judgment  for  plain- 
tiff therefor  and  for  defendant  for  the 
remainder  in  fee,  subject  to  the  life  estate 
therein  of  the  said  Carrie.  From  this  judg- 
ment both  plaintiff  and  defendant  have 
appealed,  and  are  here  upon  cross  appeals, 
which  have  been  consolidated  for  the  pur- 
pose of  this  hearing.  It  may  be  said  in 
passing  that  since  this  case  has  been  sub- 
mitted, plaintiff,  J.  K.  Miller,  has  departed 
this  life  testate.  His  devisees  have  been 
properly  made  parties  herein  in  his  stead, 
but  no  occasion  is  seen  for  interfering  with 
the  style  of  the  case  and  thus  destroying 
its  identity  with  matters  heretofore  adju- 
dicated. 

We  have  disposed  of  all  of  the  conten- 
tions made  by  defendant,  Keaton,  touching 
the  question  of  whether  the  parties  to  this 
action  are  concluded  by  the  former  decision 
herein.  We  have  also  considered  the  effect 
of  the  tax  sale  in  1898,  prior  to  the  elec- 
tion on  the  part  of  Carrie  £.  Thurber,  which 
was  exercised  five  years  or  more  there- 
after, to  convert  her  life  estate  in  the 
whole  of  the  land  into  a  fee,  and  to  thus 
cut  out  the  remaindermen,  who  were  given 
a  contingent  life  estate.  All  of  these 
things  are  considered  and  ruled  upon  in 
the  companion  case  of  Keaton  v.  Jorndt, 
and  we  need  not  therefore  burden  the  books 
by  repeating  them. 

One  sole  point  remains.  This  point  dif- 
ferentiates in  a  slight  degree  this  case 
from  the  case  of  Keaton  v.  Jorndt.  That 
is  the  question  as  to  the  correctness  of  the 
ruling  of  the  trial  court  upon  the  evidence 
offered  as  to  the  existence  and  contents  of 
the  order  of  publication.  The  original  files 
were  lost,  mislaid,  or  destroyed  some  time 
in  the  fifteen  years  which  had  elapsed  since 
the  tax  suit  was  filed  and  adjudged.  No 
record  of  the  order  of  publication  appeared, 
nor  any  proof  of  publication,  nor  any  evi- 
dence of  same,  except  that  noted  below 
herein,  further  than  the  finding  cohtained 
L.R.A.1916C. 


in  the  judgment  that  the  court  had  ac- 
quired jurisdiction  by  publication.  There 
was  offered,  however,  the  files  for  the  month 
of  July,  1897,  of  the  Bloomfield  Vindicator, 
a  newspaper  published  in  Stoddard  county, 
and  which  purported  to  contain  the  pub- 
lished copy  of  an  order  of  publication.  i% 
the  case  of  "State  of  Missouri  at  the  Rela- 
tion and  to  the  Use  of  A.  L.  Harty,  Col* 
lector  of  the  Revenue  of  Stoddard  County, 
Missouri,  Plaintiff,  v.  Carrie  E.  Thurber, 
Mollie  H.  Lemen,  Austin  H.  Lemen,  Kitie 
A.  Vigar,  Edward  R.  Vigar,  Birdie  E. 
Stone,  and  Harry  L.  Stone,  Heirs  of  Na- 
than L.  Thurber,  Deceased,  Alexander  Mc- 
Murtrey  and  Louis  DeMont,  Court  [sic] 
Mortgagee,  Defendants."  This  mrder,  the 
above  caption  thereto  not  repeated,  is  as 
follows: 

Now  at  this  day  comes  the  plaintiff  here- 
in by  his  attorney  Ralph  Wammack  and 
files  his  petition  and  affidavit,  alleging, 
among  other  things,  that  defendants  are 
not  residents  of  the  state  of  Missouri. 
.Whereupon  it  is  ordered  by  the  clerk  in 
vacation  that  said  defendants  be  notified 
by  publication  that  plaintiff  has  commenced 
a  suit  against  them  in  this  court,  the  ob- 
ject and  general  nature  of  which  is  to 
enforce  the  lien  of  the  state  of  Missouri, 
at  the  relation  and  to  the  use  of  A.  L. 
Harty,  collector  of  the  revenue  of  Stoddard 
county,  for  taxes  due  and  remaining  unpaid 
for  the  years  1894  and  1895  upon  the  fol- 
lowing described  real  estate,  to  wit:  The 
S.  W.  i  and  the  W.  i  of  the  N.  W.  1  and 
the  N.  W.  i  of  the  S.  £.  i  and  the  W.  i 
of  the  S.  W.  i  of  the  S.  E.  i  of  section  4, 
township  23,  range  12  east,  300  acres, 
situated  in  Stoddard  county,  Missouri. 
And  that  unless  said  defendants  shall  be 
and  appear  at  this  court,  at  the  next  term 
thereof  to  be  begun  and  holden  at  the  court- 
house in  the  city  of  Bloomfield  in  said 
county  on  the  13th  day  of  September,  next, 
and  on  or  before  the  3d  day  of  said  term,  if 
the  term  shall  so  long  continue,  and  if  not, 
then  on  or  before  the  last  day  of  said  term, 
answer,  or  plead  to  the  petition  in  said 
cause,  the  same  will  be  taken  as  confessed, 
and  judgment  will  be  rendered  according- 
ly. And  it  is  further  ordered  that  a  copy 
hereof  be  published  according  to  law,  in  the 
Bloomfield  Vindicator,  a  newspaper  pub- 
lished in  said  county  of  Stoddard,  for  four 
weeks  successively,  published  at  least  once 
a  week,  the  li.st  insertion  to  be  at  least 
fifteen  days  before  the  first  day  of  said  next 
September  term  of  this  court. 

Witness  my  hand  and  seal  of  the  circuit 
court  of  Stoddard  county,  this  28th  day  of 
Jime,  1897. 

[Seal]        M.  S.  Fhelaa,  Circuit  Court. 
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Tht  present  publisher  of  that  newspaper, 
one  Louis  Jobe,  was  thereafter  offered  as  a 
witness,  and  from  his  testimony  it  appeared 
that  all  of  the  flies  for  the  month  of  July, 
1897,  of  said  newspaper,  were  in  the  cus- 
tody of  the  witness.  One  of  these  the  wit- 
ness produced,  and  from  it  read  into  the 
record  the  order  of  publication  as  above 
set  out.  The  witness  further  stated  that 
this  same  order  appeared  in  the  issues  of 
the  Bloomfield  Vindicator  of  July  2d,  July 
»th,  July  18th,  July  23d,  and  July  30th, 
all  of  the  year  1897.  There  was  further 
offered  what  purported  to  be  a  supplied 
order  of  publication,  containing  the  above 
facts  in  a  shorter  and  more  concrete  form, 
and  which  said  supplied  order  of  publica- 
tion was  sworn  to  on  the  29th  day  of  July^ 
1911,  by  the  witness  Louis  Jobe.  This  sup- 
plied order,  however,  seems  to  have  been 
stricken  out  by  the  court  on  objection 
thereto,  on  the  ground  that  the  manner  in 
which  the  came  was  supplied  did  not  ap- 
pear, or,  appearing,  was  not  in  compliance 
with  the  law  in  relation  to  the  supplying 
of  files.  No  attack,  naturally,  is  made  by 
the  defendant  Keaton  to  the  finding  of  the 
court  that  the  order  of  publication  recited 
the  name  of  Katie  A.  Viger  as  Kitie  A. 
Vigar,  and  was  therefore  ineffectual  as  a 
foundation  for  a  judgment  passing  the  title 
of  said  Katie.  Nor  do  we  understand  that 
plaintiff  is  making  any  serious  contention 
as  to  this  finding,  since  we  gather  from  his 
brief  that  he  practically  concedes  that  the 
order  of  publication  did  in  fact  recite  the 
name  of  Katie  A.  Viger  as  Kitie  A.  Vigar. 

But  be  this  as  may  be,  it  is  one  question 
to  ascertain  whether,  in  the  order  of  pub- 
lication as  made,  the  name  of  Katie  A. 
Viger  was  set  out  as  Kitie  A.  Vigar,  and  an 
entirely  different  one  to  decide  as  a  matter 
of  law  the  question  of  the  sufficiency  of  the 
order  of  publication  to  constitute  such  con- 
structive notice  as  to  confer  jurisdiction 
on  the  trial  court  to  hear  and  determine  the 
original  tax  suit.  The  latter  question  was 
determined  upon  the  former  appeal.  This 
court  there  held  that  the  tax  sale  as  to 
Katie  A.  Viger  was  valid,  therefore  by  the 
very  strongest  and  most  conclusive  impli- 
cation holding  that  the  order  of  publication 
was  properly  made  and  properly  published. 
Miller  v.  Keaton,  236  Mo.  694,  139  S.  W. 
158.  The  sole  duty  relegated  back  to  the 
trial  court  was  to  determine  whether  in 
such  order  of  publication,  as  published  and 
made  to  the  trial  court,  the  name  of  Mrs. 
Viger  was  printed  Kitie  or  Katie.  The 
learned  trial  court  found  that  such  order 
of  publication  as  printed  and  filed  recited 
her  name  was  Kitie,  and  that  her  interest 
did  not  pass.  This  was  the  identical  thing, 
and  only  thing,  the  trial  judge  was  re- 
LJI.A.1916C. 


quired  by  this  court  to  do  on  this  phase 
of  the  case.  Did  the  court  nisi,  in  order 
to  determine  this  question  (which  we  differ- 
entiate, and  which  in  logic  we  ought  to 
differentiate,  from  the  proof  of  making,  and 
the  proof  of  publishing,  an  order  of  publi- 
cation which  shall  be  meet  to  give,  and 
suffice  as,  constructive  notice  to  confer 
jurisdiction  in  a  tax  suit  over  a  nonresi- 
dent), admit  incompetent  evidence  when  he 
allowed  the  present  publisher  of  the  Bloom- 
field  Vindicator,  who,  while  not  the  pub- 
lisher fifteen  years  before  the  instant  case 
was  tried  below,  was  yet  at  the  time  of 
the  trial  in  possession  of  the  ancient  files 
of  that  paper,  to  identify  such  files  and  to 
read  therefrom  the  order  of  publication 
which  we  set  out  herein?  The  files,  as  well 
as  all  papers  of  whatever  kind,  in  the  old 
suit  of  "Harty,  Collector,  etc.,  v.  Thurber 
et  al.,"  being  the  original  tax  suit  in  issue 
herein,  were  not  to  be  found  after  a  suffi- 
cient search  by  the  clerk  who  was  the 
proper  custodian  thereof.  Neither  was  the 
order  of  publication  as  originally  made  to 
l>e  found  upon  the  record.  What,  then,  in 
this  state  of  things,  was  the  next  best  evi- 
dence of  the  contents  of  the  order  of  pub- 
lication as  published?  We  pretermit,  for 
the  reasons  stated,  the  questions  whether 
such  order  was  made,  whether  it  was  pub- 
lished, whether  as  to  its  general  contents 
and  the  number  of  insertions  it  was  a  suffi- 
cient notice  to  confer  jurisdiction.  For 
these  things  were  found  in  the  affirmative 
on  the  former  appeal.  Clearly,  when  the 
old  files  and  papers  and  judgment  rolls  were 
lost,  and  such  loss  shown,  the  only  proof 
of  what  the  original  order  of  publication 
contained  must  of  necessity  come  either 
from  the  newspaper  files  themselves,  or 
c(Hne  orally  from  someone  who  read  the 
order  of  publication  as  it  appeared  in  the 
newspaper  fifteen  or  more  years  ago,  and 
now  remembers  its  contents  in  the  behalf 
mentioned,  and  now  testifies  on  oath  touch- 
ing the  same.  Can  there,  in  common  sense, 
be  two  minds  as  to  which  should  be  ac- 
corded the  greater  degree  of  credence?  We 
think  not,  and  so  thinking,  rule  that  on  the 
precise  point  before  the  court  below,  that 
of  allowing  the  old  newspaper  files  from  a 
proper  custody  to  be  competent  evidence 
of  the  contents  of  a  legal  publication  con- 
tained therein,  all  better  evidence  being 
lost,  he  did  not  err. 

We  have  disposed,  in  the  companion  case 
above  referred  to  and  decided  at  this  term, 
of  the  question  of  the  amount  of  interest 
held  by  Carrie  E.  Thurber  when  the  land 
was  sold  for  taxes.  The  judgment  nisi 
accords  with  our  conclusions.  The  former 
opinion  disposed  of  the  question  as  to  the 
taker  of  that  interest.    It,  therefore,  results 
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that  this  case  should  b«  affirmed.    Let  thi» 
be  done. 

Walker,  P.  J.,  concurs.    Brown,  J.,  not 

sitting. 

Motion    to    modify    judgment    overruled 
July  14,  1914. 


MISSOURI  SUPREME  COURT. 
(Division  No.   1.) 

St.  LOUIS  LODGE  NO.  9,  BENEVOLENT 
&  PROTECTIVE  ORDER  OF  ELKS, 
Appt., 

▼. 

EDMOND   KOELN,    Collector   of    Revenue 

for  the  City  of  St.  Louis,  Respt. 

(—  Mo.  — ,  171  S.  W.  329.) 

Tax  —  lodge  —  charity  —  exemption. 

A  building  owned  by  a  lodge  and  used  as 
meeting  place  for  its  members  and  for  the 


social  enjoyment  of  members  and  their 
guests,  the  surplus  funds  of  which,  together 
with  voluntary  contributions  of  members, 
are  devoted  to  the  relief  of  the  needy,  is  not 
exempt  from  taxation  as  being  exclusively 
used  for  services  purely  charitable. 

(December  2,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  the  City  of  St. 
Louis  in  defendant's  favor  in  a  suit  to 
cancel  a  tax  bill  issued  for  city  and  school 
taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brownrlgg  &  Mason  for  appel- 
lant. 

Messrs.  Edward  W.  Forlstel  and  Frank 
H.  Hasklns,  for  respondent: 

To  be  exempt  from  taxation  the  prop- 
erty must  be  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes  purely 
charitable. 

Green  Bay  Lodge  v.  Green  Bay,  122  Wis. 
452,  106  Am.  St.  Rep.  984,  100  N.  W.  837; 


Hole.  —  Use  of  lodge  or  dub  building 
for  entertainment  or  sooial  purposes 
as  affecting  right  of  exemption  from 
taxation. 

As  to  whether  a  fraternal  benefit  society 
is  a  benevolent  or .  charitable  association 
within  an  exemption  statute,  see  note  to 
Royal  Highlanders  v.  State,  7  L.R.A.(N.S.) 
380. 

The  present  note  does  not  consider  the 
question  whether  organizations  such  as  Ma- 
sonic or  Elk  lodges  can,  under  any  circum- 
stances, be  considered  charitable  organiza- 
tions (on  that  question  see  note  to  Royal 
Highlanders  v.  State,  7  L.R.A.(N.S.)  380), 
or  whether  the  fact  that  their  benevolence 
and  charity  are  confined  to  the  members  of 
the  lodge  and  their  relatives  takes  them  out 
of  the  exemption  (see  notes  to  Widows'  & 
Orphans'  Home  v.  Com.  16  L.R.A.(N.S.) 
829,  and  Re  Wilson,  26  L.R.A.(N.S.)  690, 
on  effect  of  fact  that  property  otherwise 
exempt  from  taxation  is  devoted  to  pur- 
poses of  a' particular  society). 

As  to  effect  of  using  property  of  religious, 
charitable,  or  educational  institution  in 
secular  business  or  for  revenue,  upon  its 
right  to  exemption  from  taxation,  see  notes 
to  Book  Agents  v.  Hinton,  19  L.R.A.  289, 
and  Com.  v.  Lynchburg  Y.  M.  C.  A.  50 
L.Rjk.(N.S.)    1197. 

Other  notes  on  closely  related  questions 
will  be  found  in  Index  to  L.R.A.  Notes, 
"Taxes,"  §§  24-26,  attention  being  called 
especially  to  note  in  52  L.R.A.(N.S.)  995, 
on  exemption  of  college  fraternity  house 
from  taxation. 

The  case  of  St.  Loois  Lodge  v.  Koeln 
seems  to  be  supported  by  the  weight  of  au- 
thority and  to  be  sound  in  principle,  al- 
though a  contrary  conclusion  has  been 
reached  in  at  least  one  instance  where  the 
facts  were  somewhat  similar. 
L.R.A.1915C. 


In  accord  with  the  rule  laid  down  in  the 
reported  case  is  Boston  Lodge  v.  Boston, 
217  Mass.  176,  104  N.  E.  453,  where  it 
was  held,  under  a  statute  exempting  from 
taxation  the  real  estate  of  charitable  in- 
stitutions "owned  and  occupied  by  them 
.  .  .  for  the  purposes  for  which  they 
are  incorporated,"  that  a  club  building 
belonging  to  the  order  of  Elks,  in  which 
the  secretary's  office  and  lodge  room  were 
located,  was  not  exempt  from  taxation,  al- 
though large  sums  were  expended  by  the 
lodge  for  poor  relief  to  members  and  others, 
and  the  purposes  of  the  order  as  stated  in 
its  charter  and  constitution  might  be  pre- 
sumed to  be  charitable,  where  the  domi- 
nant use  for  which  the  building  was 
equipped  and  to  which  it  was  devoted  was 
that  of  a  private  club  for  the  social  enjoy- 
ment of  its  members,  rather  than  a  head- 
quarters for  the  disposition  of  charitable 
relief. 

And  in  Lacy  v.  Davis,  112  Iowa,  106,  83 
N.  W.  784,  under  a  statute  exempting  from 
taxation  all  buildings  used  for  charitable, 
benevolent,  and  religious  institutions  and 
societies,  "devoted  solely  to  the  appropriate 
objects  of  these  institutions,"  and  not  leased 
or  otherwise  used  with  a  view  to  pecuniary 
profit,  it  was  held  that  buildings  belonging 
to  a  grand  commandery  of  the  Knights 
Templars  were  not  exempt  from  taxation, 
where,  during  not  to  exceed  four  days  in 
each  year,  they  were  used  for  the  appropri- 
ate objects  of  the  order  during  the  annual 
session  of  the  commandery,  and  at  other 
times  were  used  as  a  sununer  resort  by 
members  of  the  organization,  all  Knights 
Templars  being  privileged  to  use  the 
grounds  and  buildings  at  pleasure  for  a 
nominal  fee. 

It  has  been  held  also  that  a  clubhouse 
belonging  to  the  order  of  Elks,  and  used 
chiefly  for  the  purpose  of  providing  enter- 
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Y.  M.  C.  A.  V.  New  York,  113  N.  Y.  187, 
21  N.  E.  86. 

Provisions  of  the  Constitution  and  stat- 
utes exempting  from  taxation  must  be 
strictly  construed. 

Fitterer  v.  Crawford,  167  Mo.  58,  60 
L.R.A.  191,  57  S.  W.  632;  State  ex  reL 
Spiilers  v.  Johnston,  214  Mo.  662,  21  L.R.A. 
(N.S.)  171,  113  S.  W.  1083;  Adelphia  Lodge 
V.  Crawford,  157  Mo.  356,  67  S.  W.  1020. 

The  use  must  be  directly  and  immediate- 
ly connected  with  the  charitable  purpose, 
and  not  indirectly  or  remotely. 

St,  Mary's  College  v.  Crowl,  10  Kan.  442. 

Brown,  C,  filed  the  following  opinion: 
This  is  a  suit  to  cancel  a  tax  bill  issued 
against  a  lot  in  the  city  of  St.  Louis  for 
city  and  school  taxes  for  1912.  The  lot  is 
owned  by  the  plaintiff  and  occupied  ex- 
clusively by  a  building  containing  its  lodge 
room,  a  hall  used  by  the  members  and  their 
wives,  daughters,  and  friends  for  entertain^ 
ments  such  as  dancing,  card,  or  other  social 


parties,  a  rathskeller,  where  meals  and 
other  refreshments,  including  liquors,  are 
served  to  the  members  and  such  guests  as 
by  the  rules  of  the  lodge  they  are  per- 
mitted to  entertain  there,  and  an  audi- 
torium in  which  vaudeville  and  similar  en- 
tertainments, including  on  one  ocasion  a 
boxing  exhibition,  are  given  for  the  enter- 
tainment of  the  members  and  their  guests. 
There  are  also  billiard  and  card  rooms  for 
similar  use.  No  admission  fee  to  the  enter- 
tainments is  charged.  The  general  consti- 
tution of  the  order  to  which  the  lodge 
belongs  states  that  it  is  established  "to  in- 
culcate the  principles  of  charity,  justice, 
brotherly  love,  and  fidelity;  to  promote  the 
welfare  and  enhance  the  happiness  of  its 
members;  to  quicken  the  spirit  of  Ameri- 
can patriotism;  to  cultivate  good  fellow- 
ship; to  perpetuate  itself  as  a  fraternal 
organization."  The  by-laws  of  the  plain- 
tiff lodge  provide  for  the  relief  of  destitute 
and  unemployed  Elks  to  the  extent  of  $10 
per  week  out  of  the  funds  of  the   lodge. 


tainment,  amusement,  and  refreshments  to 
members,  their  families  and  guests,  the 
clubhouse  features  being  maintained  by 
a  system  of  charges  to  members  under  a 
fixed  scale  of  prices  designed  to  cover  the 
expense,  is  not  exempt  from  taxation  under 
a  statute  exempting  real  property  of  benev- 
olent associations  not  leased  or  otherwise 
used  for  pecuniary  profit,  and  necessary 
for  the  location  and  convenience  of  the  asso- 
ciation. Green  Bay  Lodge,  No.  259,  B.  P. 
O.  E.  v.  Green  Bav,  122  Wis.  452, 
106  Am.  St.  Rep.  984,  100  N.  W.  837. 
It  was  said  that,  "while  some  of  the  aims 
of  the  order  are  the  promotion  of  benev- 
olence and  charity,  it  is  the  avowed  and 
obvious  purpose  of  the  order  to  maintain 
this  clubhouse  as  a  suitable  place  for  the 
members  and  their  families  to  congrcgrate 
for  entertainment,  amusement,  and  to  pro- 
vide refreshments.  The  bestowal  of  these 
privileges  and  benefits  is  not  of  a  benevolent 
or  charitable  character.  These  privileges 
and  benefits  which  every  person  may  se- 
cure for  himself  and  family  for  a  consider- 
ation, according  to  his  tastes,  wishes,  and 
means,  and  which  the  members  of  this 
lodge  thus  provide  by  co-operation  as  a  body 
for  their  mutual  advantage,  are  not  of  a 
benevolent  character,  and  serve  no  such  pur- 
pose. The  learned  trial  judge  pertinently 
suggests  that,  if  the  furnishing  of  club 
rooms,  facilities  for  enjoying  games,  or 
cards,  billiards,  pool,  and  tenpins,  and  pro- 
viding the  necessaries  for  a  buffet  and  din- 
ing and  bath  rooms,  are  benevolent  within 
the  meaning  of  the  statutes,  then  any  num- 
ber of  men  may  organize  themselves  into  a 
corporate  body  to  provide  these  privileges 
and  benefits  for  themselves  and  their  guests, 
and  claim  the  exemption  of  the  statutes. 
We  do  not  find  that  the  maintenance  of  the 
clubhouse  is  a  benevolent  purpose  within 
the  meaning  of  the  statutes." 
L.R.A.1915C. 


On  the  other  hand,  it  was  held  by  a  ma- 
jority of  the  court  in  Salt  Lake  Lodge  v. 
Groesbeck,  40  Utah,  1,  120  Pac.  192,  Ann. 
Cas.  1914C,  940,  under  facts  somewhat  simi- 
lar to  those  in  St.  Louis  Lodge  v.  Koeln, 
that  a  club  building  belonging  to  the  order 
of  Elks  was  exempt  from  taxation  as  used 
exclusively  for  charitable  purposes.  On 
the  first  floor  of  the  building  in  this  in- 
stance the  club  maintained  a  buffet  where 
liquors  and  cigars  were  sold  to  members 
only  for  profit  at  customary  prices;  on  the 
second  floor  refreshments  and  lunches  were 
served  for  profit  to  members  only,  and  the 
club  maintained  reading,  billiard,  and  card 
rooms;  and  on  the  third  and  top  floor 
dancing  and  other  social  events  sometimes 
occurred  in  the  lodge  meeting  room.  The 
profit  from  the  sale  of  liquors,  cigars,  and 
refreshments  was  included  in  the  general 
fund  of  the  lodge  for  charitable  purposes, 
the  members  of  the  lodge  also  paying  dues 
for  this  purpose  and  for  the  maintenance  of 
the  lodge.  The  average  annual  amount  ex- 
pended for  charity  (contributions  being 
made  to  the  public  at  large  as  well  as  to 
members  of  the  lodge)  exceeded  $1,700. 
The  court  took  the  position  that  the  stat- 
ute exempting  from  taxation  property  used 
exclusively  for  charitable  purposes  should 
be  liberally  construed,  and  that  the  social 
and  amusement  features  were  incidental 
to  the  charitable  purposes  of  the  lodge. 

The  reasons  for  holding  the  property  ex- 
empt in  Salt  Lake  Lodge  v.  Groesbeck, 
supra,  appear  in  the  following:  "The  ad- 
mitted facts  show,  and  the  court  found, 
that  appellant  is  an  organization  the  pur- 
pose and  object  of  which  is  'to  promote  good 
fellowship  among  its  members  and  for  chari- 
table purposes,  and  in  addition  thereto  in- 
augurate and  conduct  a  social  club  for 
the  benefit  of  its  members.'  And  we  think 
it  is  apparent  that  the  maintenance  of  a 
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A  liberal  construction  has  been  given  to 
this  rule,  and  by  reason  of  the  fortunate 
rarity  of  destitute  Elks,  it  has  been  tacitly 
extended  to  cover  general  charities  without 
limit  as  to  the  amount,  and  in  winter,  and 
especially  at  Christmas  time,  large  sums 
have  been  raised  from  the  voluntary  contri- 
butions of  members  to  be  dispensed  for  such 
purposes,  and  for  Christmas  gifts  to  chil- 
dren who,  it  is  presumed,  would  not  other- 
wise be  able  to  partake  of  the  pleasures 
of  that  blessed  season.  Their  entire  lodge 
fund,  arising  from  memberhsip  dues  and 
including  the  profits  upon  refreshments,  ex- 
cept the  sinking  fund  provided  for  the 
payment  of  the  amount  unpaid  upon  the 
property  in  question,  has  been  devoted  to 
these  charities.  The  lodge  is  incorporated 
under  the  state  law  providing  for  the  in- 
corporation of  benevolent,  religious,  scien- 
tific, educational,  and  miscellaneous  asso- 
ciations. The  only  question  presented  for 
our  consideration  is  whether  or  not  the 
property  in  question  is  exempt  from  these 
taxes  because  it  is  used  exclusively  for 
purposes  purely  charitable  within  the  mean- 
ing of  that  expression  as  used  in  §  6  of 
article  10  of  our  state  Constitution. 


In  construing  this  same  section  this  court 
recently  said:  "It  must  be  conceded  to  the 
state  that,  whether  a  tax-exempting  clause 
be  viewed  from  the  standpoint  of  the  state 
down  to  the  people,  or  from  the  standpoint 
of  the  people  up  to  the  state,  there  must 
be  unbending  and  inviolate  rules  which,  as 
sure  words  of  the  law,  are  always  to  be 
reckoned  with;  and  those  rules  (from  the 
standpoint  of  the  state)  are  that  an  aban- 
donment of  the  sovereign  right  to  exercise 
the  vital  power  of  taxation  can  never  be 
presumed.  The  intention  to  abandon  must 
appear  in  the  most  clear  and  unequivocal 
terms  (Pacific  R.  Co.  v.  Cass  County,  S3 
Mo.  loc.  cit.  27) ;  and  from  the  standpoint 
of  the  people  they  are  that  equality  is 
equity  in  taxation."  State  ex  rel.  Spillers 
V.  Johnston,  214  Mo.  666,  21  L.R.A.(N.S.) 
171,  113  S.  W.  1083. 

The  same  rule  is  distinctly  stated  in  the 
cases  cited  in  that  opinion,  as  well  as  in 
State  ex  rel.  Mt.  Mora  Cemetery  Asso.  v. 
Casey,  210  Mo.  235,  248,  109  S.  W.  1.  It 
is  a  just  and  reasonable  one,  and,  whatever 
may  be  the  doctrine  of  the  adjudications 
in  other  jurisdictions,  must  be  taken  as  the 
well-settled  law  of  this  state. 


reading  room,  a  room  in  which  billiards 
are  played,  a  room  where  cards  are  played, 
and  a  lodge  meeting  room  which  appellant 
occasionally  uses  for  dancing  and  other  so- 
cial purposes,  and  rooms  in  which  liquors, 
cigars,  and  refreshments  are  sold  at  a  profit 
to  members  only,  are  the  means  by  which 
the  objects  of  the  organization  are  attained 
and  its  purposes  carried  out;  namely,  the 
promotion  of  'good  fellowship  among  its 
members'  and  the  dispensing  of  'charity 
in  the  general  relief  of  the  distress  of  the 
human  family,  not  only  to  its  members  and 
their  families,  but  also  to  the  public  at 
large.'  As  stated  by  counsel  for  appellant 
in  their  brief,  'to  maintain  the  organiza- 
tion it  is  necessary  to  have  officers  and 
committees,  and  to  hold  meetings,  even 
though  all  of  these  may  not  be  immediately 
concerned  in  dispensing  charity.  It  must 
have  a  permanent  meeting  plauie,  and  in 
the  building  used  for  this  purpose  it  has 
rooms  for  accommodating  its  membership, 
places  where  they  may  meet,  not  only  to 
talk  over  lodge  business  concerned  with  the 
dispensation  of  charity,  but  for  social  pur- 
poses, and  to  partake  of  refreshments,  or 
to  indulge  in  a  game  of  cards  or  billiards. 
It  is  all  a  method  of  holding  the  members 
together,  of  solidifying  the  organization,  to 
the  end  that  charitable  aims  of  the  organi- 
zation may  be  more  effectively  carried 
out.'  That  is,  the  maintenance  and  occu- 
pation of  the  building  and  the  use  made  of 
it  as  a  whole  by  the  organization  tends 
directly  to  promote  and  further  the  pur- 
poses, and  to  carry  out  the  objects  for 
which  the  organization  was  created."  It 
was  said  also  that  the  amount  distributed 
for  charitable  purposes  was  not  of  control- 
L.R.A.1916C. 


ling  importance.  There  was,  however,  a 
strong  dissenting  opinion  by  one  of  the 
three  justices,  which  was  approved  in  Bos- 
ton Lodge  V.  Boston,  217  Mass.  176,  104  N. 
E.  4S3,  and  the  case  is  cited,  but  not  fol- 
lowed, in  St.  Lotrrs  Lodge  v.  Koelk^. 

The  property  of  a  Masonic  lodge  was 
held  exempt  from  taxation  in  Cumberland 
Lodge  V.  Nashville,  127  Tenn.  248,  154  S. 
W.  1141,  as  used  for  purposes  purely  edu- 
cational and  charitable,  but  the  extent  to 
which  it  was  used  for  social  purposes  was 
not  set  out,  and  the  effect  thereof  not  con- 
sidered beyond  the  mere  statement  that  the 
reading  and  lodge  rooms  maintained  by  the 
order  were  but  agencies  for  the  advance- 
ment and  enjoyment  of  its  general  pur- 
poses, which  were  stipulated  to  be  "ethical 
and  fraternal  teaching,  patriotism,  benevo- 
lence," etc.,  and  the  maintenance  of  a  wid- 
ows' and  orphans'  home,  and  that  the  same 
was  true  of  the  entertainment  which  it  af- 
forded its  members. 

The  rule  was  laid  down  in  Atty.  Qen.  v. 
Detroit,  113  Mich.  388,  71  N.  W.  632,  that 
it  is  not  enough,  in  order  to  exempt  such 
an  association  as  the  Masonic  Temple  As- 
sociation from  taxation  under  a  statute 
exempting  from  taxation  buildings  owned 
by  library,  benevolent,  charitable,  educa- 
tional, and  scientific  institutions,  while 
occupied  solely  for  the  purposes  for  which 
they  were  incorporated,  that  one  of  the  di- 
rect or  indirect  purposes  or  results  is  be- 
nevolence, charity,  education,  or  the  promo- 
tion of  science;  but  that  the  association 
must  be  organized  chiefly,  if  not  solely, 
for  one  or  more  of  these  objects. 

R.  E.  H. 
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There  can  be  no  question  as  to  the 
charitable  character  of  the  defendant  lodge, 
nor  of  its  disposition  in  that  respect.  While 
the  property  is  used  as  the  meeting  place 
of  the  lodge  where  all  its  rq^lar  ousiness 
is  transacted,  it  also  affords  to  the  mem- 
bers and  their  families,  free  of  cost,  the 
most  liberal  facilities  for  social  enjoyment 
and  the  entertainment  of  their  guests,  and 
to  the  unfortunate  bachelor  member  and 
transient  brother,  for  compensation,  some- 
thing like  the  culinary  and  table  advan- 
tages of  home.  The  surplus  of  its  lodge 
funds,  whatever  that  may  be,  together  with 
large  sums  voluntarily  contributed  by  its 
members,  is  dispensed,  through  the  activi- 
ties of  the  lodge  organization,  in  the  relief 
of  the  needy.  Were  the  virtues  of  human 
gjrmpathy  and  helpfulness  grounds  for  the 
exemption  of  one's  property  from  the  com- 
mon burden  of  taxation,  the  plaintiff 
would  stand  upon  firm  ground  while  urg- 
ing its  claim  for  relief.  There  are,  how- 
ever, others  whom  we  have  enjoyed  the 
pleasant  privilege  of  knowing,  who  might 
stand  upon  the  same  ground  and  urge  a 
similar  claim.  For  them  the  home  has  not 
only  been  the  instrument  and  abiding  place 
of  their  own  personal  comfort,  but  they 
have  opened  its  doors  to  helpless  and  de- 
serted or  orphaned  children  whom  they  have 
nurtured  and  educated  to  be  good  and  use- 
ful citizens  of  the  state,  and  have  spent 
their  income,  and  in  some  cases  more,  in 
dispensing  aid  to  the  destitute  and  suffer- 
ing. Perhaps  one  of  the  brightest  virtues 
of  these  has  been  the  instinctive  patriotism 
evident  in  their  willingness  to  share  in  the 
burden  assumed  by  the  government  in  pro- 
tecting them  in  the  life  they  have  chosen 
and  in  educating  their  children. 

It  is  evident  that  the  constitutional  ex- 
emption before  us  has  no  reference  to  the 
character  and  activities  of  the  owner  except 
in  so  far  as  those  activities  relate  to  the 
use  of  the  property.  For  instance,  the 
same  sentence  of  the  Constitution  we  are 
considering  exempts  from  taxation  property 
used  exclusively  for  religious  worship,  yet 
it  is  evident  one  might  have  family  wor- 
ship in  his  own  residence  from  morning 
until  night,  except  at  such  times  as  he 
should  step  out  for  a  few  moments  to 
evangelize  his  neighbors,  without  changing 
in  the  least  the  character  of  the  property 
as  his  residence,  or  exempting  it  from  taxa- 
tion on  the  ground  that  it  was  used  exclu- 
sively for  religious  worship.  The  worship 
would  be  an  incident  to  the  residence  in 
the  property  of  a  pious.  God-fearing  man, 
given  to  the  observance  of  such  duties.  If, 
on  the  other  hand,  the  building  were  a 
church,  devoted  to  public  worship,  and  the 
owner  should  reside  in  it  in  the  capacity  of 
L.R.A.1915C. 


pastor  in  charge  and  caretaker  of  the  prem- 
ises, the  condition  wopld  be  reversed;  for 
the  occupation  would  lie  an  incident  to  and 
a  part  of  the  religious  use.  This  distinc- 
tion is  clearly  illustrated  and  interestingly 
discussed  in  State  ex  rel.  Spillers  v.  John- 
ston, supra,  and  cases  cited  therein  at 
pages  663  et  seq.  of  214  Mo. 

This  house  is  used,  as  the  plaintiff's 
secretary  tells  us  in  his  testimony,  for 
lodge  and  club  purposes,  and  seems  to  be 
well  and  liberally  calculated  for  that  use. 
The  constitutional  exemption  requires  that 
the  property  be  "exclusively"  used  for  pur- 
poses "purely"  charitable.  This  "exclusive" 
use  implies  that  all  other  uses  be  ex- 
cluded. This  exclusion  naturally  applies  to 
vaudeville,  boxing,  dancing,  billiards,  and 
cards  for  the  amiipement  of  the  owners.  It 
might,  under  some  circumstances,  be  said 
that  all  these  things  may  be  used  to  raise 
money  for  charitable  purposes;  but  here  the 
shoe  is  on  the  other  foot.  We  are  told  In 
the  testimony  that  these  things  are  all 
free.  No  fee  is  charged  for  entrance  to 
the  shows,  or  to  the  dances,  or  for  billiards 
or  cards.  These  must  be  paid  for  out  of 
the  funds  of  the  lodge,  and  consequently 
constitute  uses  not  incidental,  but  para- 
mount, to  the  charities.  When  the  lodge 
has  used  the  hall  for  a  dance,  and  has  paid 
the  fiddler,  then  charity  may  come  for  the 
crumbs.  The  exempting  use  must  also  be 
"purely"  charitable — charitv  which,  accord- 
ing to  Webster,  is  unmixea  with  any  other 
element.  Charity  is  not  a  promiscuous 
mixer.  Here  she  modestly  stands  outside 
or  goes  her  way  and  waits, — ^waits  until 
the  plaintiff  has  finished  using  the  spacious 
and  comfortable  rooms  for  the  pleasure  of 
its  members, — waits  until  the  curtain  has 
fallen  upon  the  last  scene  of  the  vaudeville 
performance  on  the  stage;  until  the  danc- 
ers have  tired  and  gone  home ;  until  the  bil- 
liard rooms  have  been  deserted  to  the  mark- 
ers; until  the  plaintiff  has  paid  the  cost  of 
its  own  entertainment,  and  goes  out  and 
finds  her,  and  hands  her  whatever  it  may 
have  left  in  its  pocket.  She  gets  not  the 
use  of  the  premises,  but  what  remains  of 
income  to  the  owners  after  they  have  used 
it  in  carrying  out  the  injunction  of  their 
organic  law,  by  promoting  their  own  wel- 
fare, enhancing  their  own  happiness,  and 
cultivating  their  own  good  fellowship  among 
themselves.  Like  the  supreme  court  of  Wis- 
consin In  Green  Bay  Lodge  v.  Green  Bay, 
122  Wis.  452,  106  Am.  St.  Kep.  984,  100  N. 
W.  837,  we  do  not  find  the  maintaining  of 
a  clubhouse  to  be  a  purely  charitable  use. 
Were  this  true,  as  that  court  remarked  in 
its  opinion,  "then  any  number  of  men  may 
organize  themselves  into  a  corporate  body 
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to  provide  these  privil^es  and  benefits  for 
themselves  and  their  guests,  and  claim  the 
exemption  of  the  statutes." 

After  what  we  have  said,  it  is  unneces- 
sary to  notice  further  the  Utah  case  of 
Salt  Lake  Lodge  v.  Groesbeck,  40  Utah,  1, 
120  Pac.  192,  Ann.  Cas.  1914C,  940,  in 
which  it  was  held  that  law  exempting  prop- 
erty of  this  character  from  taxation  should 
be  liberally  construed.  We  are  satisfied 
with  our  own  rule  in  that  respect. 

Tlie  judgment  of  the  Circuit  Court  for 
the  City  of  St.  Louis  is  affirmed. 

Blair,  C,  concurs  in  result. 

Per  Cnrlam: 

The  foregoing  opinion  by  Brown,  C,  is 
adopted  as  the  opinion  of  the  court. 

All  concur.  Bond,  J.,  in  result. 


NEW  hampshirb:  supreme 

COURT. 

HAMPTON  BEACH   IMPROVEMENT 
COMPAire 

V. 

TOWN  OF  HAMPTON. 

(—  N.  H.  — ,  92  Atl.  549.) 

Appeal  —  transfer  of  law  question  In 
advance  of  trial. 

1.  Important  questions  of  law  necessari- 
ly involved  in  an  action  for  breach  of  cove- 


nant may   be   transferred   to  the   supreme 
court  in  advance  of  the  trial. 
Municipal  corporation  —  lease  of  prop- 
erty ^  agreement  to  pay  taxes  ^  va> 
lldity. 

2.  A  provision  in  a  lease  of  town  land 
that  the  lessor  will  pay  the  taxes  assessed 
on  the  property  or  permit  them  to  be  de- 
ducted from  the  rent  is  enforceable  so  as 
to  permit  a  recovery  of  the  taxes  paid,  al- 
though they  are  greater  than  the  an- 
nual rental,  and  not  invalid  as  an  agree- 
ment to  exempt  the  lessee  from  taxation. 

(November  4,  1914.) 

TRANSFER  in  advance  of  trial,  by  the 
Superior  Court  for  Rockingham  County 
for  the  determination  by  the  Supreme  Court 
of  questions  arising  in  an  action  brought  to 
recover  taxes  paid  by  plaintiff  on  land 
leased  by  it  from  the  defendant  town.  Case 
discharged. 

The  provision  in  question  was  as  follows: 
"The  said  lessor  covenants  and  agrees  with 
the  said  lessee,  its  succesors  and  assigns, 
that  it  shall  not  tax  said  lands  or  any  part 
thereof  during  the  term  of  this  lease,  or  if 
it  does  tax  the  same,  or  any  amount  of  it, 
the  said  tax  shall  be  paid  by  the  lessor,  or 
if  paid  by  the  lessee,  its  successors  or  as- 
signs, shall  be  deducted  from  the  annual 
rent." 

Further  facts  appear  in  the  opinion. 

Messrs.  Page,  Bartlett,  &  Mitchell 
for  plaintiff. 

Messrs.  Eastman,  Scammon,  &  Gard- 
ner for  defendant. 


Jfote.  —  Provision  in  lease  of  public 
property  as  to  payment  of  taxes. 

As  to  whether  property  leased  by  the  pub- 
lic is  subject  of  taxation,  see  notes  to  Nor- 
folk V.  J.  W.  Perry  Co.  35  L.R.A.(N.S.) 
167,  and  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  v. 
Los  Angeles,  62  L.R.A.(N.S.)   991. 

A  search  for  authorities  has  disclosed 
no  case  similar  in  all  respects  to  Hampton 
Beach  Iufbov.  Co.  v.  Hampton,  although 
in  several  decisions  the  construction  or  ef- 
fect of  provisions  in  a  lease  of  public  prop- 
erty with  reference  to  taxes  has  been  con- 
sidered. The  rule  laid  down  in  that  case, 
that,  in  making  a  lease  of  its  property 
containing  a  provision  for  payment  of  taxes, 
the  town  acted  in  a  private  capacity  and 
was  subject  to  the  usual  contract  obliga- 
tions, is  supported  by  the  case  of  Boston 
Molasses  Co.  v.  Com.  193  Mass.  387,  79  N. 
E.  827,  where,  in  a  lease  of  state  lands  for 
a  term  of  years  at  a  fixed  rental,  there  was 
a  covenant  by  the  lessee  to  pay  the  rent 
"and  also  water  rates  and  all  taxes  which 
may  be  assessed  upon  any  buildings,  fix- 
tures, or  other  property  put  upon  said 
premises  by  the  lessee."  The  court  said 
that"  the  commonwealth  in  making  the  lease 
was  not  acting  in  its  political  character  as 
L.R.A.1915C. 


sovereign,  but  merely  as  the  owner  of  prop- 
erty as  to  which  it  was  making  a  contract; 
that  as  to  the  contract  it  placed  itself  in  the 
position  of  a  private  citizen,  and  that  the 
lease  must  be  construed  as  if  it  were  made 
between  individuals;  also  that  the  special 
provision  in  the  lease  that  the  lessee  would 
pay  certain  specified  taxes  made  clearer 
the  intention  of  the  parties  that  he  should 
not  be  held  liable  for  any  others. 

Accordingly,  where,  after  the  making  of 
the  lease,  a  statute  was  passed  authoriz- 
ing the  taxation  of  lands  of  the  common- 
wealth leased  for  business  purposes  in  the 
same  manner  as  they  would  be  taxed  to 
the  lessee  if  he  were  the  owner  of  the  fee,  it 
was  held  in  Boston  Molasses  Co.  v.  Com. 
supra,  that  the  lessee,  who  had  paid  city 
taxes  other  than  those  named  in  the  lease, 
levied  on  the  property  and  assessed  to  him 
under  the  statute,  could  recover  the  same 
from  the  commonwealth. 

In  Norfolk  v.  J.  W.  Perry  Co.  108  Va.  28, 
35  L.R.A.(N.S.)  167,  128  Am.  St.  Rep.  940, 
61  8.  E.  867,  affirmed  in  220  U.  S.  472,  65  L. 
ed.  648,  31  Sup.  Ct.  Rep.  465,  it  was  held 
that  a  city  might  tax  land  leased  by  it  for 
a  term  of  ;Dinety-nine  years,  renewable  for- 
ever, where  the  lessee  covenanted  to  pay,  in 
addition    to    the    rent,    the    "public    tiues 
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Peaslee,  J.,  delivered  the  opinion  of  the 
court : 

The  case  is  properly  transferred  to  this 
court,  for  determination,  in  advance  of  the 
trial,  of  important  questions  of  law  neces- 
sarily involved  in  the  action  for  covenant 
broken.  Glover  v.  Baker,  76  N.  H.  261,  81 
Atl.  1081.  It  is  therefore  unnecessary  to 
consider  whether  the  bill  in  equity  for  the 
construction  of  the  lease  can  be  maintained. 
See  Ross  v.  Church,  —  N.  H.  — ,  90  Atl.  174. 

The  town  of  Hampton  owned  the  land  in 
question  as  a  corporation,  rather  than  as 
a  branch  of  the  government.  It  taxed  the 
land  in  the  exercise  of  its  governmental 
function  and  duty.  As  a  corporation  it  con- 
tracted with  the  lessee  that,  if  the  munici- 
pality assessed  and  collected  taxes  on  the 
land,  the  lessee  might  deduct  the  amount 
paid  from  the  annual  rent  due  to  the  cor- 
poration. In  making  the  contract  and  in 
levying  the  tax  the  town  acted  in  different 
capacities,— one  public,  and  the  other  pri- 
vate. "When  they  act  in  a  private  capacity, 
they  are  subject  to  the  same  legal  obliga- 
tions as  a  private  corporation."  Gates  v. 
MiUn,  76  N.  H.  135,  136,  36  L.R.A.(N.S.) 
699,  80  Atl.  39,  40. 

The  argument  that  the  covenant  in  the 


lease  amounts  to  an  agreement  to  exempt 
the  lessee  from  the  burden  of  taxation  which 
it  was  bound  to  bear  is  not  well  founded. 
An  exemption  from  taxation  is  in  the  nature 
of  a  gratuity,  while  the  agreement  here  is 
a  part  of  the  consideration  for  the  payment 
of  a  certain  rental.  It  is  merely  a  matter 
of  contract  between  the  lessor  and  the  lessee. 
Morrison  v.  Manchester,  58  N.  H.  638,  656. 
What  the  town  lost  in  taxes  as  a  municipal- 
ity it  gained  in  rent  as  a  lessor.  Such  a 
provision  is  not  infrequently  found  in  leases 
between  individuals.  In  making  it  the  town 
acted  in  a  private  capacity,  and  is  therefore 
subject  to  the  usual  private  obligation.  It 
was  making  a  contract  touching  the  price  to 
be  paid  for  the  use  of  the  land.  If  tax  free, 
it  was  worth  a  rent  as  much  larger  as  the 
probable  annual  tax.  It  miist  be  assumed 
that  the  rent  agreed  upon  included  the 
amount  of  this  probable  burden  which  was 
assumed  by  the  lessor.  The  substance  of 
the  transaction  is  not  a  tax  exemption,  but 
a  contract  by  the  town,  as  a  private  corpo- 
ration, that  for  an  agreed  price  it  will 
(among  other  things)  pay  the  tax  on  this 
land. 

The   lease   provides  that   if   the   land   is 
taxed  the  lessor  shall  pay  the  tax,  or  the  les- 


which  shall  become  due  on  said  land,"  the 
contentions  being  overruled  that  the  term 
"public  taxes"  had  reference  only  to  state 
taxes,  and  was  not  intended  to  include  city 
taxes,  because  at  the  time  of  making  the 
lease  a  municipal  tax  on  land  was  unknown, 
and  also  that  tbe  city  was  thus  taxing  its 
own  land,  which  it  had  no  power  to  do. 

It  was  also  held  in  Norfolk  v.  J.  W.  Perry 
Co.  supra,  that  neglect  of  the  municipality 
in  the  past  to  levy  a  tax  on  the  property 
did  not  constitute  such  an  interpretation 
of  the  clause  in  the  lease  as  to  payment  of 
taxes  as  would  prevent  it  from  levying  a 
tax  in  the  future. 

Norfolk  V.  J.  W.  Perry  Co.  supra,  was 
followed  in  Norfolk  v.  White,  108  Va.  35, 
61  S.  E.  870,  where  the  facts  were  similar 
except  that  the  covenant  by  the  lessee  was 
to  pay  "the  public  and  other  taxes"  which 
should  accrue  on  the  land. 

Where  a  city  agreed  to  construct  tram- 
ways and  lease  them  to  a  company,  a  coven- 
ant by  the  lessee  to  keep  the  city  "free  from 
all  expenses  whatever  in  connection  with 
the  said  tramway"  was  construed  as  re- 
quiring it  to  pay  the  landlord's  assessments, 
rates,  and  taxes  levied  on  the  property. 
Glasgow  V.  Glasgow  Tramway  &  Omnibus 
Co.  [1898]  A.  C.  631,  14  Times  L.  R.  516. 

And  in  Canadian  P.  R.  Co.  v.  Toronto 
[1905]  A.  C.  33,  where  a  city  entered  into 
a  contract  to  lease  a  large  tract  of  land 
to  a  railway  company  for  a  term  of  fifty 
years,  renewable  forever,  at  a  rent  to  be 
increased  on  each  renewal,  it  was  held  that 
a  covenant  by  the  lessee  to  pay  the  taxes 
sbould  be  inserted  in  the  lease,  partly  be- 
cause this  was  a  "usual"  covenant  in  such 
LJI.A.1915C. 


leases,  and  partly  because  ef  statutory 
provisions  exempting  municipal  property 
from  taxation  only  when  occupied  for  mu- 
nicipal purposes,  and  providing  that  taxes 
might  be  recovered  irom  the  owner,  or 
from  the  tenant  or  occupier  of  land,  who 
might  deduct  them  from  his  rent  if  the 
same  could  have  been  recovered  from  the 
owner,  unless  there  was  a  special  agreement 
between  the  owner  and  the  occupant  to  the 
contrary. 

Although,  at  the  time  of  the  execution 
of  the  lease  by  a  town,  the  leased  prop- 
erty was  by  statute  exempt  from  taxation, 
because  devoted  to  charitable  or  religious 
uses,  it  was  held  in  Hart  v.  Cornwall,  14 
Conn.  228,  that  after  the  repeal  of  the  stat- 
ute the  town  might  collert  taxes  on  the 
land,  where  the  lease  was  for  a  term  of  999 
years,  and  conveyed  the  land  free  and  clear 
of  encumbrances,  "except  all  rates  or  pub- 
lic taxes  that  may  or  shall  arise  thereon, 
to  be  paid  and  satisfied"  by  the  lessee. 

And  the  fact  that  for  eighteen  years  af- 
ter the  repeal  of  the  statute  no  taxes  had 
been  levied  on  the  land  was  held  in  Hart  v. 
Cornwall,  supra,  not  to  be  such  evidence 
of  a  practical  construction  of  the  lease  by 
the  parties  as  to  relieve  the  lessee  from  lia- 
biliiy  for  taxes,  where  nearly  seventy  years 
had  elapsed  between  the  execution  of  the 
lease  and  the  repeal  of  the  statute. 

Generally,  as  to  construction  and  effect 
of  covenants  in  lease,  sublease,  or  assign- 
ment of  lease,  as  to  payment  of  taxes  and 
assessments,  see  note  to  J.  L.  Hammett  Co. 
V.  Alfred  Peats  Co.  L.R.A.  1916A,  334. 

R.  E.  H. 


Digitized  by 


Google 


700 


NEW  HAMPSHIRE  SUPREME  COURT. 


see  mfty  deduct  it  from  the  rent.  In  the 
present  case  the  leasee  has  paid  the  tax  and 
seeks  to  recover  it  back  from  the  town.  The 
reason  for  this  seems  to  be  that  the  tax  is 
now  greater  than  the  annual  rental.  The 
defendant  insists  that,  even  if  a  deduction 
from  the  rent  might  be  stipulated  for,  yet 
a  money  judgment  against  the  town  cannot 
be  obtained  upon  a  claim  like  this.  The 
basis  alleged  for  this  position  is  that  money 
can  be  taken  from  the  town  treasury  only 
in  certain  specified  ways  and  for  purposes 
which  are  defined  in  the  statutes.  But, 
as  the  statute  provides  for  raising  money 
"for  all  necessary  charges  arising  within 
the  town"  (P,  S.  chap.  40,  §  4),  it  is  mani- 
fest that  the  argument  begs  the  question. 
If  this  is  a  legal  claim  against  the  town,  its 
payment  is  a  necessary  town  charge.  If  the 
town  made  a  bad  bargain,  it  can  escape  the 
consequences  only  as  an  individual  could. 

It  is  conceded  that  the  covenant  is  one 
that  would  be  binding  between  individuals, 
and  that  the  town  had  power  to  act  in  its 
private  capacity  in  this  matter.  But  it  is 
urged  that  when  acting  in  its  private  capac- 
ity a  town  cannot  impair  its  governmental 
functions.  The  limitation  is  not  peculiar  to 
the  agreements  of  municipalities  acting  pri- 
vately. No  other  private  citizen  can  con- 
tract to  vary  the  course  of  government.  But 
a  private  citizen  can,  as  between  him  and 
his  obligee,  contract  to  save  another  harm- 
less from  governmental  burdens,  and  this  is 
what  the  present  covenant  amounts  to.  The 
provision  that  the  town  shall  not  tax  the 
land  can  be  stricken  out,  and  the  covenant 
remains  complete.  A  declaration  ailing 
as  a  breach  of  the  covenant  that  the  town 
had  laid  tax  on  land  would  be  bad  in  law; 
for  the  covenant  plainly  implies  that  it  is 
likely  that  taxes  will  be  laid,  and  it  provides 
what  shall  be  done  in  that  event.  The  seem- 
ing inconsistency  between  the  rule  that  the 
municipality  cannot  contract  to  vary  the 
uniform  rule  of  taxation  on  one  hand,  and 
the  course  here  pursued,  which  is  said  to 
amount  in  the  end  to  depriving  the  town  of 
the  tax  on  this  property,  results  solely  from 
the  fact  that  the  same  entity  is  at  one  and 
the  same  time  a  public  and  a  private  cor- 
poration. That  this  theory  may  at  times' 
produce  illogical  results  is  perhaps  true. 
Even  if  this  is  so,  it  is  not  a  sufficient  rea- 
son for  the  judicial  abandonment  of  a  long 
established  and  frequently  approved  rule  of 
law.  "The  theory  of  their  dual  character  is 
too  firmly  embedded  in  the  common  law  to 
be  removed  except  by  the  lawmaking  pow- 
er." Rhobidas  v.  Concord,  70  N.  H.  90,  114, 
L.R.A.1915C. 


61  L.R.A.  381,  85  Am.  St.  Rep.  604,  47  Atl. 
82,  86. 

Case  discharged. 

Young,  J.,  did  not  sit.    The  others  con- 
cur. 


PENNSYLVANIA    SUPKEME    COXJKT. 

HOWARD  SMELTZER,  Appt., 
v. 
BOROUGH  OF  FORD  CITY  et  aL 

(246  Pa.  660,  92  Atl.  702.) 

Wat«r  —  embankment  against  flood  — 
rlgbt  of  municipality. 

A  municipal  corporation  situated  on  the 
lowlands  along  a  stream  may  ereet  an  em- 
bankment to  prevent  flood  water  from  the 
stream  overflowing  and  injuring  property 
within  its  limits,  although  the  result  is  to 
cause  the  water  to  rise  somewhat  higher  on 
the  property  on  the  opposite  side  of  the 
stream  than  it  otherwise  would  have  done. 

(October  26,  1914.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas  for  Armstrong 
County,  refusing  an  injunction  to  restrain 
defendants  from  building  a  dike  to  prevent 
flood  water  from  overflowing  and  injuring 
property  within  its  limits.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  A.  Hileman  and  R.  L.  Rals- 
ton, for  appellant: 

The  defendant  borough  cannot  erect  a  dike 
beyond  the  borough  limits  to  prevent  the 
flood  waters  of  a  river  and  run  from  enter- 
ing said  borough,  and  a  court  of  equity  has 
the  right  to  restrain  the  erection  of  said 
dike  by  injunction. 

Bentz  V.  Armstrong,  8  Watts  &  S.  40,  42 
Am.  Dec.  265;  McMahon  v.  Thornton,  5  Pa. 
Super.  Ct.  495 ;  Crawford  v.  Rambo,  44  Ohio 
St.  281,  7  N.  E.  429;  Pittsburg,  Ft.  W.  t 
C.  R.  Co.  V.  Gilleland,  56  Pa.  445,  94  Am. 


Note.  ^  The  general  question  as  to  the 
right  of  a  riparian  owner  as  against  other 
riparian  owners  to  confine  flood  waters 
within  banks  of  a  stream  is  treated  in  the 
note  to  Jefferson  v.  Hicks,  24  L,.R.A.  ( N.S. ) 
214.  The  question  as  to  the  liability  of  a 
municipality  for  confining  flood  water  with- 
in the  banks  of  a  stream  to  the  injury  of 
a  riparian  owner  is  treated  in  the  note  to 
Walters  v.  Marshalltown,  26  L.R.A.(N".S.) 
199;  and  the  question  whether  the  casting 
of  water  upon  the  opposite  bank  by  raising 
the  bank  of  a  stream  amounts  to  a  taking 
or  damaging  of  property  within  constitu- 
tional provisions  is  considered  in  the  note 
to  Ft.  Worth  Improv.  Dist.  v.  Ft.  Worth, 
48  L.R.A.(N.S.)  994. 
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Dec.  98;  Brown  t.  Pine  Creek  R.  Co.  183 
Pa.  38.  38  Atl.  401;  McCoy  t.  Danky,  20 
Pa.  85,  57  Am.  Dec.  680;  Barden  v.  Port- 
age, 70  Wis.  126,  48  K.  W.  210;  Martin  t. 
Riddle,  26  Pa.  415;  Kauffman  v.  Oriesemer, 
26  Pa.  407 ;  Com.  v.  Pittsburgh  k  C.  R.  Co. 
24  Pa.  169,  62  Am.  Dec.  372;  Walters  t. 
McElroy,  161  Pa.  548,  25  Atl.  125;  Sullivan 
y.  Jones  ft  L.  Steel  Co.  208  Pa.  540,  66 
L.R.A.  712,  67  Atl.  1065;  Dennis  v.  Eck- 
faardt,  3  Grant  Cas.  390;  Howell  v.  M'Coy, 
3  Rawle,  266 ;  Hutchinson  v.  Schimmelfeder, 
40  Pa.  306,  80  Am.  Dec.  582;  Pennsylvania 
Lead  Go's  Appeal,  96  Pa.  116,  42  Am.  Rep. 
534,  11  Mor.  Min.  Rep.  84;  Bigler  ▼.  Penn- 
sylvania Canal  Co.  177  Pa.  29,  35  Atl.  112; 
Betham  v.  Philadelphia,  106  Pa.  302,  46  Atl. 
448. 

Messrs.  'William  Watson  Smith,  J.  H. 
JPalnter,  and  Floy  O.  Jones  for  appellees. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

Through  this  bill  in  equity,  filed  l^  the 
plaintiff,  he  sought  to  restrain  the  defend- 
ants from  building  a  dike  to  prevent  the 
waters  of  the  Allegheny  river,  at  times  of 
unusual  flood,  from  overflowing  portions  of 
the  borough  of  Ford  City.  The  facts  are 
not  in  dispute,  and,  in  so  far  as  they  are 
material,  are  substantially  as  follows:  The 
borough  of  Ford  City,  having  some  5,000  in- 
habitants, and  containing  from  800  to  1,000 
buildings,  and  certain  large  manufacturing 
establishments,  one  of  which  is  the  plant  of 
the  Pittsburgh  Plate  Glass  Company,  is  sit- 
uated on  the  east  bank  of  the  Allegheny 
river,  and  stands  for  the  most  part  upon 
low-lying  bottom  land.  To  the  north  of  the 
borough  is  located  the  small  village  of  Mc- 
Cain, and  between  it  and  Ford  City  flows 
a  small  stream  known  as  Ft.  Run,  which 
empties  into  the  Allegheny  river  through 
two  small  culverts  under  the  embankment  of 
the  Pennsylvania  Railroad,  which  skirts  the 
river.  The  plaintiff  owns  a  house  and  lot 
in  the  village  of  McCain.  At  a  point  oppo- 
site to  this  property,  the  embankment  of  the 
railroad  is  about  793  feet  above  sea  level, 
while  at  the  lower  end  of  Ford  City  the  em- 
bankment ia  at  an  elevation  of  about  788 
feet.  It  affords  protection  to  the  borough 
against  flood  water  from  the  river,  except  as 
against  that  which  comes  through  the  cul- 
verts at  McCain.  The  bottom  land  upon 
which  Ford  City  is  built  slopes  gradually 
southward  along  the  valley  of  the  river.  At 
flood  stages  the  water  from  the  river  bacics 
through  the  conduits  into  Ft.  Run,  and 
spreads  over  the  low  ground  in  the  village 
oi  McCain,  and  over  what  is  known  as  the 
Graff  plan  of  lots  lying  to  the  north  of  Ford 
City,  until  it  reaches  a  depth  which  will 
carry  it  down  through  the  borough  to  a 
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point  where  it  empties  into  the  river  at  the 
southern  end  of  the  town.  It  is  averred  in 
the  bill  that  at  flood  stages  of  the  river  and 
of  Ft.  Run  the  water  rises  to  the  level  of 
plaintiff's  land,  but  that,  by  reason  of  the 
water  being  able  to  spread  out  over  the 
Graff  land,  and  its  passage  through  the  bor- 
ough of  Ford  City,  the  flood  water  in  Mc- 
Cain does  not  rise  as  high  as  it  would  if 
this  outlet  were  closed.  It  is  averred  that 
the  defendants  are  about  to  erect  a  dike  for 
the  purpose  of  holding  the  water  back,  and 
preventing  it  from  going  through  Ford  City. 
It  is  alleged  that  the  result  will  be  to  turn 
the  water  upon  plaintiff's  lot  and  damage 
it.  The  trial  court  found  as  facts,  among 
other  things,  that  the  Graff  property  is  ur- 
ban; that  plaintiff  could,  by  expending 
about  $760,  raise  his  house  and  lot  beyond 
the  reach  of  flood  water,  in  so  far  as  it 
would  be  affected  by  the  dike;  that  during 
the  last  flood,  in  1913,  one  of  the  defendants 
alone,  the  Pittsburgh  Plate  Glass  Company, 
suffered  a  loss  therefrom  of  $257,000;  that 
the  Graff  field  is  not  a  water  course;  that 
the  proposed  dike  would  protect  the  borough 
of  Ford  City  from  any  flood  not  greater 
than  those  that  have  occurred  during  a  pe- 
riod of  more  than  thirty  years  past;  and 
that  it  would,  at  most,  not  cause  the  water 
to  rise  more  than  4  feet  higher  on  plaintiff's 
property,  at  the  time  of  the  greatest  flood. 
The  court  below  dismissed  the  bill,  and 
plaintiff  has  appealed. 

It  must  be  noted  that  this  case  does  not 
involve  the  question  of  obstructing  a  natu- 
ral water  course,  or  the  mere  turning  aside 
of  surface  water.  It  concerns  the  protec- 
tion of  a  large  area  of  property  from  the 
advance  of  flood  water,  and  that  of  an  ex- 
traordinary character.  It  is  only  at  infre- 
quent intervals  that  the  waters  of  the 
streams  at  the  point  in  question  leave  their 
channels  and  flow  over  the  adjoining  low 
lands  of  the  river  bottoms.  The  principal 
damage  is  from  the  flood  waters  of  the  Alle- 
gheny river,  a  navigable  stream.  The  prop- 
erty whidi  it  is  sought  to  protect  is  urban. 
The  proposed  dike  is  to  be  erected,  not  upon 
the  banks  of  Ft.  Run,  but  some  300  feet 
away  from  it.  We  are  satisfled  that  the 
sound  and  reasonable  rule  in  such  a  case  as 
this  is  to  permit  the  owners  of  lower  ground 
along  or  near  a  river  to  guard  themselves 
against  flood  water,  even  though  the  effect 
may  be  to  temporarily  increase  the  depth 
of  the  water  upon  other  ground,  leaving  it 
to  other  owners  to  protect  themselves  in 
like  manner,  against  what  must  be  regarded 
as  the  common  enemy.  The  overflow  of  the 
water  in  these  times  of  tremendous  flood  ia 
so  disastrous  that  the  protection  of  life  and 
property  calls  for  the  exercise  of  the  same 
right  which  is  recognized  in  flghting  against 
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the  onset  of  the  sea,  which  is  to  be  rvsiRted 
without  liability  to  anj  other  owner  of  land 
for  damages  resulting  therefrom. 

The  learned  judge  of  the  court  below,  In 
a  very  carefully  considered  opinion,  has  ana- 
lyzed the  situation,  and  has  shown  the  im- 
perative need  for  the  adoption  of  some  such 
method  as  is  proposed  for  the  protection  of 
the  property  of  the  citizens  of  Ford  City  and 
the  vicinity  from  the  periodical  ravages  of 
floods.  As  he  well  says,  it  would  be  unrea- 
sonable to  prevent  the  owners  of  low  lands, 
such  as  that  of  the  plaintiff  and  the  Graff 
field  and  parts  of  Ford  City,  from  elevating 
their  property  for  protecting  it  from  the  in- 
jury and  damage  caused  by  extraordinary 
flooids.  It  would  doom  the  citizens  of  the 
river  valleys  in  this  part  of  the  state  to 
dwell  in  constant  danger  of  overflow.  To 
adopt  the  view  for  which  counsel  for  appel- 
lant contends  would  be,  as  the  trial  judge 
says,  to  prevent  the  owners  of  this  land,  or 
of  the  like  land,  from  filling  it  in  with  earth 
and  bringing  it  to  a  safe  grade.  It  would 
prevent  the  use  of  the  land  for  manufactur- 
ing purposes.  "The  inhabitants  of  lower 
lands  in  a  city  or  town  could  not,  on  the 
same  principle,  protect  themselves  and  their 
properties  from  overflow;  even  this  plain- 
tiff, if  such  were  the  law,  would  be  obliged 
to  permit  his  property  to  remain  on  the  nat- 
ural surface,  subject  to  frequent  and  seri- 
ous overflow  and  inundations,  without  pow- 
er to  raise  it  out  of  reach  of  the  flood 
waters." 

Between  the  method  of  raising  the  level 
of  individual  lots  and  the  building  of  a  dike 
which  will  protect  the  entire  area  concerned 
from  the  threatened  danger  we  can  see  no 
essential  difference  in  principle.  While  each 
owner  may,  of  course,  act  for  himself,  yet 
it  is  manifestly  to  the  interest  of  all  to  com- 
bine and  share  the  expense  of  constructing 
a  dike  by  which  many  properties  may  be 
protected.  The  plaintiff  and  his  immediate 
neighbors  can  employ  the  same  method  of 
defense  against  flood  waters,  if  they  see  fit 
to  do  so.  If  they  will  do  nothing  to  protect 
themselves,  we  can  see  no  sound  principle  of 
law  which  justifies  them  in  standing  in  the 
way  of  others  whose  necessities  compel  them 
to  act. 

We  agree  with  the  conclusion  reached 
by  the  court  below  that  low  lands  such  as 
the  Graff  tract  and  the  parts  of  Ford  City 
here  involved,  having  become  urban  prop- 
erty, and  lying  along  the  Allegheny  river,  a 
navigable  stream,  owe  no  servitude  to  other 
adjoining  lands  lying  upstream,  but  equally 
as  low,  or  lower,  to  carry  off,  without  inter- 
ference, extraordinary  flood  waters  resulting 
from  rainfall  or  the  melting  of  snows,  which 
occasionally  and  at  infrequent  intervals  only 
leave  the  main  channels  of  the  river,  and  at 
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such  times  flow  over  the  low,  or  bottom, 
lands.  Such  an  overflow  of  the  waters  is 
properly  to  be  regarded  as  the  advance  of  a 
common  enemy,  to  be  resisted  by  each  pro- 
prietor as  best  he  may. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  affirmed. 
This  appeal  is  dismissed,  at  the  cost  of  the 
appellant. 


ARKANSAS  SUPREME  COURT. 

THOMAS  W.  BUTLER,  Appt., 

V. 

CHARLES  L.  CABE. 

(—  Ark.  — ,  17X  S.  W.  1190.) 

Negligence  —  last  clear  chance  —  avoid- 
ing Injury  to  driver  of  frightened 
mule. 

1.  Negligence,  if  any,  in  driving  upon 
the  highway  with  a  mule  known  to  be 
afraid  of  automobiles,  will  not  preclude  one 
from  holding  the  driver  of  an  automobile 
liable  for  injury  due  to  the  fright  of  the 
mule,  if  he  might,  after  discovering  the 
danger  of  the  driver,  have  prevented  the  in- 
jury by  the  exercise  of  ordinary  care. 
Highway  —  negligence  in  driving  ani- 
mal known  to  be  afraid  of  automo- 
biles. 

2.  Driving  upon  the  highway  with  a 
mule  known  to  be  afraid  of  automobiles  is 
not  negligence  if  there  was  no  reason  to 
anticipate  that  the  driver  would  not  have 
time  to  take  precautions  to  protect  himself 
from  injury  when  an  automobile  ap- 
proached. 

(Becember  14,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Lafayette  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  KIrby,  J.: 

Thomas  W.  Butler  brought  this  suit 
against  the  defendant,  Cabe,  for  damages 
for  personal  injury  to  his  buggy  and  har- 
ness alleged  to  have  been  caused  by  the 
negligence  of  the  def«ndant  in  frightening 
his  mule  and  causing  it  to  run  away  by 
the  operation  of  his  automobile  at  a  rapid 
and  dangerous  rate  of  speed  upon  the  pub- 
lic road  along  which  plaintiff  was  driving, 
and  in  failing  to  stop  after  plaintiff^s  sig- 

Note.  —  The  subject  of  contributory  neg- 
ligence of  driver  of  horse  encountering  auto- 
mobile on  highway  is  covered  in  the  note 
to  Dreier  v.  McDermott,  50  L.R.A.(N.S.) 
566. 
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nal  «nd  his  discovery  that  the  mule  driren 
by  plaintiff  was  becoming  unmanageable 
from  fright. 

It  appears  from  the  testimony  that  ap- 
pellant was  driving  towards  his  home  on 
the  public  country  road,  and  that  when  he 
came  near  a  sharp  curve  aroimd  which  he 
could  not  see,  that  defendant  approached 
in  his  automobile  from  beyond  the  curve 
at  a  high  rate  of  speed,  and  made  no  effort 
to  stop  his  car  or  slacken  the  speed  of  it 
after  plaintiff's  signal,  and  he  discovered 
that  the  mule  driven  by  plaintiff  was  great- 
ly frightened  and  becoming  unmanageable. 
The  mule  bolted,  ran  into  the  woods,  struck 
the  buggy  against  a  tree,  and  threw  the 
occupants  out,  breaking  plaintiff's  wrist  and 
otherwise  severely  injuring  him,  and  break- 
ing up  the  harness  and  buggy  to  some  ex- 
tent. There  was  testimony  tending  to  show 
the  speed  of  the  automobile,  and  that  the 
mule  driven  by  plaintiff  was  not  gentle  and 
was  not  safe  to  drive  where  automobiles 
were  passing,  and  was  always  greatly 
frightened  by  them,  although  the  plaintiff 
said  that  the  mule  was  gentle,  and  had 
never  been  regarded  unsafe  to  drive  nor 
greatly  frightened  at  automobiles  until 
after  this  occurrence.  The  court  instructed 
the  jury,  giving,  among  others,  over  ap- 
pellant's objection,  instruction  No.  4,  as 
follows:  "If  you  find  from  the  evidence 
that  the  mule  driven  by  the  plaintiff  was 
afraid  of  an  automobile,  and  would  become 
frightened  and  probably  unmanageable  on 
meeting  one  upon  the  public  highway,  and 
this  fact  was  known  to  plaintiff,  and,  not- 
withstanding this  knowledge,  plaintiff  drove 
said  mule  on  the  public  highway,  where 
he  would  probably  meet  automobiles,  and 
that  his  conduct  in  so  doing  was  not  that 
of  a  reasonable  and  prudent  man  under 
similar  circumstances,  then  you  should  find 
for  the  defendant." 

The  jury  returned  a  verdict  for  the  de- 
fendant, and  from  the  judgment  thereon 
plaintiff  prosecutes  this  appeal. 

Mr.  D.  Ii.  King  for  appellant. 
Messrs.  Searcy  &  Parks  for  appellee. 

Klrby,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  contends  that  the  court  erred 
in  giving  said  instruction  No.  4,  and  we 
agree  with  this  contention.  AH  persons 
have  equal  right  to  use  the  public  streets 
and  highways  for  purposes  of  travel  by 
proper  means,  with  due  regard  to  the  cor- 
responding rights  of  others,  and  it  is  un- 
questioned that  an  a,utomobile  is  a  proper 
means  of  conveyance  on  the  public  high- 
ways; neither  can  it  be  disputed  that  driv- 
ing a  mule  to  a  buggy  is  a  like  proper 
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means  of  conveyance.  Certainly  a  citizen 
is  not  to  be  deprived  of  his  right  to  use 
any  means  of  conveyance  within  his  control 
because,  forsooth,  the  animal  he  must  drive 
is  unaccustomed  to  the  sight  of  automo- 
biles and  becomes  frightened  upon  meeting 
or  coming  near  tliem.  Public  highways  are 
established  for  the  benefit  of  all  who  find 
it  necessary  or  desirable  to  travel  thereon, 
adopting  any  means  of  conveyance  not  pro- 
hibited by  law. 

In  Millsaps  v.  Brogdon,  97  Ark.  469,  32 
L.R.A.(N.S.)  1177,  134  S.  W.  632,  the  court 
said:  "The  beggar  on  his  crutches  has  the 
same  right  to  the  use  of  the  streets  of  the 
city  as  has  the  rich  man  in  his  automobile. 
Each  is  bound  to  the  exercise  of  ordinary 
care  for  his  own  safety  and  the  prevention 
of  injury  to  others  in  the  use  thereof." 

In  Minor  v.  Mapes,  102  Ark.  334,  39 
L.R~&.(N.S.)  214,  144  S.  W.  219,  the  court 
said:  "Automobilists  and  the  drivers  of 
other  vehicles  have  the  right  to  share  the 
street  with  pedestrians,  but  they  must  an- 
ticipate the  presence  of  the  latter,  and  exer- 
cise reasonable  care  to  avoid  injuring  them. 
Care  must  be  exercised  commensurate  with 
the  danger  reasonably  to  be  anticipated." 

All  travelers  upon  the  public  highways 
are  bound  to  the  exercise  of  ordinary  care 
in  the  use  thereof,  both  for  their  own  pro- 
tection and  the  safety  of  others,  and  or- 
dinary care,  as  indicated  in  the  quotation 
from  Minor  v.  Mapes,  may  require  greater 
care  exercised  on  the  part  of  the  automo- 
bilist  and  others  driving  vehicles  of  high 
power  and  grepX  speed,  that  make  fear- 
some noises  calculated  to  frighten  unsophis- 
ticated country  horses  and  mules,  not  city 
broke  and  accustomed  to  seeing  them,  than 
that  required  of  other  users  of  the  high- 
way. In  some  jurisdictions  automobilists 
are  prohibited  the  use  of  certain  streets 
and  highways,  and  our  own  statutes  re- 
strict their  operation  as  to  the  rate  of 
speed  that  may  be  maintained.  Said  in- 
struction allowed  the  jury  to  find  against 
the  plaintiff,  who  was  unquestionably  seri- 
ously injured  by  the  frightening  of  his 
mule  and  the  overturning  of  his  buggy,  if 
the  jury  found  that  he  knew  the  animal 
driven  by  him  was  afraid  of  an  automobile, 
and  might  become  frightened  and  unman- 
ageable upon  meeting  one  upon  a  public 
highway,  if  his  conduct  in  driving  the  ani- 
mal upon  a  public  highway,  where  he  would 
probably  meet  automobiles,  was  not  that  of 
a  reasonable  and  prudent  man  under  the 
circumstances,  taking  away  from  the  jury 
altogether  the  right  to  find  for  the  plain- 
tiff notwithstanding  any  negligence  on  his 
part,  if  it  can  be  held  that  the  driving  of 
an  animal  upon  a  public  highway  where  an 
automobile   might  be   met,   not   accustomed 
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to  the  sight  thereof,  was  n^Iigence,  if  the 
defendant,  after  discovering  his  perilous 
position,  failed  to  exercise  ordinary  care 
to  prevent  the  injury.  Our  courts  have  in- 
variably held  rail-way  companies  responsi- 
ble for  damages  caused  by  the  frightening 
of  animals  ridden  or  driven  along  public 
highways  near  their  tracks  and  at  cross- 
ings, for  failing  to  use  the  proper  care  to 
prevent  injury  by  them  after  it  becomes 
apparent  that  injury  may  result  from  the 
fright. 

This  instruction,  in  effect,  told  the  jury 
that  the  plaintiff  was  not  entitled  to  re- 
cover for  an  injury  caused  by  his  team  be- 
coming frightened  at  the  approach  of  an 
automobile  and  running  away  and  injuring 
him,  if  he  knew  that  the  animal  was  liable 
to  become  frightened  upon  meeting  an  auto- 
mobile, and  a  prudent  person  would  not 
have  driven  an  animal  of  that  kind  upon 
the  public  highway  where  automobiles 
might  be  met.  This  is  not  the  law.  Plain- 
tiff had  the  right  to  drive  his  mule  on  the 
public  highway,  being  bound,  of  course,  to 
the  exercise  of  ordinary  care  while  doing 
so,  and  there  was  no  reason  to  think  that 
he  could  or  would  not  have  time  upon  the 
approach  of  an  automobile  to  take  such 
measures  as  would  protect  himself  from 
danger  on  account  of  the  fright  of  the  ani- 
mal by  either  leaving  the  road  if  opportu- 
nity offered,  or  by  getting  out  of  the  buggy 
and  holding  the  animal  until  the  danger 
was  past. 

The  court  erred  in  giving  this  instruc- 
tion, and  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


AKKAXSAS  SUPREME  COURT. 

J.  H.  HALL,  Appt., 

V. 

VINCE  GAGE. 
(—  Ark.  — .  172  S.  W.  833.) 

Xeglisence  —  fall  of  fire  wall  —  effect. 

1.   The  fall  of  a  wall  left  standing  for 
more  than  a  month  after  a  fire  has  destroyed 


the  building  of  which  it  was  a  part,  with- 
out any  attempt  to  protect  it  or  prop  it  up, 
to  the  injury  of  adjoining  property,  is 
prima  facie  evidence  of  negligence. 
Trial  —  instruction  —  modlHcatlon  — 
absence  of  evidence. 

2.  A  modification  which  there  is  no  evi- 
dence to  support  should  not  be  made  to  a 
requested  instruction. 

Appeal  —  rendition  of  judgment  on  re- 
versal. 

3.  Judgment  cannot  be  rendered  for  plain- 
tiff upon  reversal  of  a  judgment  for  defend- 
ant if  the  abstract  does  not  show  that  the 
evidence  tending  to  support  the  amount 
claimed  is  tmdisputed. 

(December  21,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Garland  Coun- 
ty in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligence  of  defendant  in  allowing  a  wall 
on  his  premises  to  fall  on  plaintiff's  build- 
ing.   Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Davles  &  Ijedgerwood  and  R. 
6.  Davles,  for  appellant: 

Defendant  was  guilty  of  negligence,  and 
is  liable  for  the  injury. 

Carter  v.  Chambers,  79  Ala.  223;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Hopkins,  S4 
Ark.  209,  12  L.R.A.  189,  16  S.  W.  610; 
Southern  Exp.  Co.  v.  Texarkana  Water  Co.' 
54  Ark.  131,  16  S.  W.  361;  Laflin  &  R. 
Powder  Co.  v.  Teamey,  131  111.  322,  7 
L.R.A.  262,  19  Am.  St.  Rep.  34,  23  N.  £. 
389;  Hay  v.  Cohoes  Co.  2  N.  Y.  159,  61 
Am.  Dec.  279;  He%  v.  Licht,  80  N.  Y. 
579,  36  Am.  Rep.  664,  11  Mor.  Min.  Rep. 
74;  Clifford  v.  Dam,  81  N.  Y.  62;  Bohan  v. 
Port  Jervis  Gaslight  Co.  122  N.  Y.  18,  9 
L.R.A.  711,  25  N.  E.  246.  Pottstown  Oas 
Co.  V.  Murphy,  39  Pa.  257;  Cork  v.  Blos- 
som, 162  Mass.  330,  26  L.RA.  256,  44  Am. 
St.  Rep.  362,  38  N.  E.  496;  Gray  v.  Harris, 
107  Mass.  492,  9  Am.  Rep.  61;  Ainsworth 
V.  Mt.  Moriah  Lodge,  A.  F.  A  A.  M.  172 
Mass.  267,  62  K.  E.  81;  Beidler  v.  King, 
209  m.  302,  101  Am.  St:  Rep.  246,  70 
K.  S.  763;  Ainsworth  v.  Lakin,  180  Mass. 


Note.  —  Liability  of  landov^ner  for  fall 
of  wall  or  Iniilding  left  standing 
after  fire. 

Generally  as  to  individual  liability  for 
falling  wails,  see  note  to  Ryder  v.  Einsey, 
34  L.R.A.  557. 

The  cases  which  have  considered  the 
liability  of  a  municipality  for  damages  from 
falling  walls  left  standing  after  a  fire  will 
be  found  in  note  to  Adler  v.  Pruitt,  32 
L.RJk.(N.S.)  892,  and  so  have  not  been  re- 
repeated  here. 

The  question  as  to  the  liability  of  the 
L.R.A.1915C. 


owner  of  the  premises,  as  affected  by  the 
fact  that  the  property  was  in  possession  of 
a  tenant  or  independent  contractor,  and 
the  question  as  to  the  liability  of  the  tenant 
or  contractor  as  such,  considered  as  distinc- 
tive questions,  are  not  within  the  scope  of 
the  present  note,  as  they  depend  upon  gener- 
al principles  and  rules  not  distinctiVe  of 
the  subject  now  under  consideration. 

.As  to  liability  of  landlord  to  third  per- 
sons for  condition  of  premises  in  possession 
of  tenant,  see  note  to  Knight  v.  Foster,  60 
L.R.A.(N.S.)  286.  For  other  aspects  of 
the  subject  of  landlord's  liability  for  condi- 
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397,  67  L.B.A.  136,  91  Am.  St.  Bep.  314, 
62  V.  E.  746;  Church  of  Ascension  v.  Buck- 
hart,  3  Hill,  193;  McConnell  v.  Lemley,  48 
La.  Ann.  1433,  34  L.B.A.  609,  66  Am.  St. 
Rep.  319,  20  So.  887;  Cuddy  v.  People's 
Ice  Co.  163  Mass.  366,  26  N.  E.  869; 
Thomp.  Neg.  1066,  note  407. 
Mr.  C.  Floyd  HnlT,  for  appellee: 
The  instructions  as  a  whole,  as  given  for 
defendants,  are  supported  by  the  case  of 
Factors  ft  T.  Ins.  Co.  v.  Werlein,  42  La. 
Ann.  1046,  11  L.B.A.  361,  8  So.  43S. 

Hart,  J.,  delivered  the  opinion  of  the 
court: 

J.  H.  Hall  sued  Vince  Gage  to  recover 
damages  on  account  of  the  alleged  negli- 
gence of  the  latter  in  allowing  his  wall  to 


fail  on  the  former's  building.  Hie  facto, 
so  far  as  are  necessary  to  determine  th« 
issues  raised  by  the  appeal,  briefly  stated, 
are  as  follows:  Hall  and  Gage  owned  ad- 
jacent lots  in  the  city  of  Hot  Springs  upon 
which  they  had  buildings.  On  September 
6,  1913,  the  buildings  on  both  of  these  lota 
were  destroyed  by  fire.  On  the  lot  of  Gage 
a  wall  was  left  standing  about  24  feet  high, 
and  li  inches  of  this  wall  was  on  Hall's 
land.  Almost  immediately  after  the  fire, 
Hall  cleared  away  the  d4bris  from  his  lot 
and  proceeded  with  the  erection  of  a  con- 
crete building.  The  wall  of  his  new  build- 
ing was  16  feet  high,  and  in  -making  the 
concrete  wall  he  used  the  brick  wall  of 
Gage  as  a  part  of  the  form.  After  the 
erection  of   Hall's  new  building,  the  wall 


Kon  of  premises,  see  Index  to  L.B.A.  Notes, 
'Landlord  and  Tenant,"  §§  58-73. 

As  to  owner's  responsibility  as  affected  by 
the  fact  that  the  property  is  in  possession 
Of  control  of  an  independent  contractor,  see 
Index  to  L.E.A.  Notes,  "Master  and  Serv- 
Mt,"  IV.  b,  "For  acts  of  independent  con- 
tractors." 

As  to  validity  of  ordinance  declaring  any 
portion   of   building  left   standing   after  a 
"fe  to  be  a  nuisance,  see  Evansville  v.  Mil- 
'»^8  L.R.A.  181,  and  note  attached  thereto. 
,  ^e  decision   in  Haix  v.  Gage,  that  a 
g  »do\vner  whose  building  is  destroyed  by 
jg*  Owes  a  duty  to  an  adjacent  owner  to 
Jjj^  *^1   reasonable   precautions   to   protect 
j>™  /rotn  danger  from  falling  walk,  has 
•J*  unanimous  support  of  the  authorities. 
lie  principles  governing  liability  for  dam- 
Jges  ffoia  falling  walls  have  been  accurate- 
ly stated  by  Jud^e  Thompson  in  Vol.  1,  of 
lis  "^orlc  on  Negligence,  at  §  1055,  where  he 
»y»-      "The  liability  of  the  owner  of  build- 
ings lor    damages  caused  by  the  falling  of 
their  Walls  may  arise  in  three  different  re- 
lahons:      i.  Where  the  damage  happens  to 
*  *!*^ft1er  on  the  adjoining  street  or  side- 
'^    '  here  the  governing  principle  is  that 
the  Wall   of  a  building  abutting  a  public 
Mghway  which  is  so  unsafe  that  it  is  liable 
«•  lall  upon  the  highway,  injuring  persons 
^■iully  there,  is  a  public  nuisance.     Such 
"fmg  the  case,  the  extent  to  which  the  ques- 
tion of  the  negligence  or  diligence  of  the 
proprietor    in    inspecting    and    supporting 
the  wall   and    preventing   the    catastrophe 
comes  into  play  is  more  doubtful  than  in 
ether  relations.    2.  Where  the  damage  hap- 
pens to  a  coterminous  landowner;  here  the 
governing  principle  is  that,  while  the  pro- 
prietor whose  wall  is  allowed  to  become  un- 
»»fe  is  not  an  insurer  in  respect  of  its  safe- 
ty) yet  he  is  bound  to  exercise  reasonable 
care  and  skill  to  the  end  of  inspecting  it 
with  the  view  of  ascertaining  whether  or 
not  it  is  dangerous,  and  to  the  end  of  re- 
pairing it  if  it  is  found  to  be  so.    3.  Where 
the  injury  received  from  the  falling  of  the 
wall  is  visited  upon  some  third  person  while 
upon  the  grounds  of  the  proprietor  whose 
^allit  is;  in  this  relation  the  principles  al- 
L.R.A.1915C.  46 


ready  considered  govern:  If  such  person 
is  a  trespasser  or  bare  licensee,  then,  ac- 
cording to  the  prevailing  opinion,  he  takes 
the  premises  as  he  finds  them— tlie  owner 
owes  no  special  duty  to  him — he  accepts 
the  risk — and  the  owner  is  not  liable  to 
him  in  damages.  But  if  he  comes  upon  the 
premises  by  the  invitation,  express  or  im- 
plied, of  the  owner,  to  do  business  with  him, 
or  to  be  his  guest,  then  the  law  puts  the 
owner  under  the  duty  of  exercising  reason- 
able care  and  skill  to  the  end  that  the  per- 
son so  coming  upon  his  premises  is  not  in- 
jured by  reason  of  their  defective  condition. 
And,  of  course,  there  is  no  difference  in 
theory  of  law  in  this  respect  between  an  in- 
jury received  from  a  dangerous  hole  or 
other  mantrap,  such  as  we  have  already  con- 
siderec^  and  an  injury  received  by  a  danger- 
ous walL" 

Wall  falling  on  adjoining  property. 

Generally  as  to  the  liability  for  injuries 
from  matter  precipitated  upon  adjoining 
property,  see  note  to  Bishop  v.  Beadsboro 
Chair  Mfg.  Co.  36  L.R>A.(N.S.)   1171. 

The  owner  of  walls  left  standing  after  a 
fire,  which  cannot  be  used  for  rebuilding, 
owes  adjoining  owners  the  duty,  after  a 
reasonable  time  for  investigation,  of  exer- 
cising such  care  in  the  maintenance  of  walla 
likely  to  fall  on  their  property  as  will  ab- 
solutely prevent  injury  except  from  causes 
over  which  he  would  have  no  control,  such 
as  vis  niajor,  acts  of  public  enemies,  or 
wrongful  acts  of  third  persons  which  human 
foresight  could  not  reasonably  be  expected 
to  anticipate  and'  prevent.  Ainsworth  t. 
Lakin,  180  Mass.  397,  67  L.B.A.  132,  91 
Am.  St.  Bep.  314,  62  N.  E.  746. 

So,  the  owner  of  a  building  which  is 
burned  is  liable  for  damages  to  another 
building,  caused  by  the  falling  of  one  of  ita 
walla  which  he  had  negligently  left  standing. 
Anderson  v.  East,  117  Ind.  126,  2  L.R.A, 
712,  10  Am.  St.  Hep.  35,  19  N.  E.  726;  Sea- 
sengut'v.  Posey,  67  Ind.  408,  33  Am.  Bep. 
98;  Dixon  ▼.  Wachenheimer,  9  Ohio  C.  C. 
401,  6  Ohio  C.  D.  380,  3  Ohio  S.  4  C.  P. 
Dec.  1 ;  Glover  t.  Mersman,  4.  Mo.  App.  90. 
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of  Ctsge's  building  fell  over  on  it  and  nui- 
terially  injured  it.  l%e  break  in  Gage's 
building  was  1}  feet  above  the  wall  of  Hall, 
and  the  undisputed  testimony  shows  that 
the  wall  left  standing  on  Gage's  land  after 
the  fire  was  not  in  any  way  undermined  by 
the  erection  of  the  building  of  Hall,  but, 
as  a  matter  of  fact,  was  strengthened  by  it. 
The  fall  of  the  wall  on  Hall's  building  oc- 
curred on  the  18th  day  of  October,  1913. 
Gage  resided  in  Hot  Springs,  and  knew 
that  the  wall  was  standing  there,  and  had 
taken  no  steps  to  remove  it  or  to  make  it 
safe.  There  is  some  testimony  from  which 
it  might  be  inferred  that  a  rain,  accom- 
panied by  wind,  occurred  in  the  city  of 
Hot  Springs  on  the  day  the  wall  fell;  but 
the  extent  or  violence  of  the  wind  is  not 


shown  by  the  record.  After  the  fire.  Ball, 
in  erecting  his  building,  used  "reinforced 
concrete  with  iron,"  and  at  that  time  there 
was  a  city  ordinance  which  required  that 
a  building  b«  constructed  of  stone,  brick, 
or  iron. 

The  plaintiff  requested  the  court  to  give 
instruction  No.  1,  as  follows:  "The  court 
instructs  the  jury  that  the  collapse  of  a 
building  or  falling  of  a  wall  is  prima  facie 
evidence  of  negligence,  and  imposes  a  bur- 
den upon  the  owner  to  show  that  the  acci- 
dent happened  without  his  negligence." 

The  court,  over  the  objection  of  the 
plaintiff,  modified  the  instruction  by  adding 
thereto  the  words:  "Unless  such  presump- 
tion has  been  suflSciently  explained  or  re- 
butted by  other  proof  shifting  such  burden." 


And  in  Beidler  v.  Kins,  209  111.  302,  101 
Am.  St.  Rep.  246,  70  N.  E.  763,  one  who 
had  built  a  party  wall  under  an  agreement 
that  the  adjoining  landowner  could  use  the 
wall  as  needed,  paying  for  such  part  used, 
and  who  had  negligently  permitted  the  wall 
to  stand  after  the  destruction  of  the  inside 
of  his  building  by  fire,  was  held  liable  for 
damages  sustained  by  such  adjoining  land- 
owner by  reason  of  the  fall  of  a  portion  of 
the  wall  not  used  by  the  latter. 

So,  also,  the  owner  of  a  wall  left  standing 
after  a  fire  will  be  responsible  for  damages 
occasioned  by  its  fall  on  adjacent  property, 
although  blown  down  by  a  high  wind,  where, 
although  he  knows  of  its  dangerous  condi- 
tion, he  neglects  to  take  any  precautions 
at  tJl  to  secure  or  support  the  wall,  or  to 
take  it  down  so  as  to  prevent  it  -falling 
and  injuring  his  neighbors,  but  allows  the 
wall  to  remain  in  this  dangerous  state 
for  several  days  until  it  is  blown  down 
and  falls  on  a  house  situated  on  adjacent 
property.  Nordheimer  T.  Alexander,  19 
Can.  8.  C.  248. 

But  the  owner  of  walls  left  standing 
after  the  destruction  of  a  building  by  fire 
is  under  no  obligation  to  adjoining  prop- 
erty owners  to  remove  or  protect  the  walls 
until  he  has  had  a  reasonable  time  to  make 
necessary  investigation  and  take  such  pre- 
cautions as  are  required.  Ainsworth  v. 
Lakin,  supra. 

So,  while  it  is  the  duty  of  every  owner 
of  land  to  keep  the  buildings  constructed 
thereon  in  such  a  condition  tnat  the^  shall 
not,  by  falling  or  otherwise,  cause  injury  to 
property  or  persons  lawfully  upon  adjoin- 
ing land,  yet,  when  he  has  been  guilly  of 
no  negligence,  and  the  condition  of  the 
structures  has  been  changed  so  as  to  ren- 
der them  injurious  or  dangerous  by  vis  ma- 
jor or  the  act  of  a  third  person,  which  the 
owner  had  no  reason  to  anticipate,  he  can- 
not be  held  liable  for  the  injury,  or  bound 
to  make  the  structures  safe,  until  he  has 
had  a  reasonable  time  after  they  have  so  be- 
come dangerous  to  take  the  necessary  pre- 
cautions. Mahoney  v.  Libbey,  123  Mass.  20, 
25  Am.  Rep.  6. 

Therefore,  where,  after  a  fire  which  de- 
L.R.A.1916C. 


stroyed  two  buildings  situated  on  adjoining 
lots,  two  walls  were  left  standing,  one  on 
each  lot,  and  only  an  inch  apart,  with  rub- 
bish heaped  up  to  the  top  of  each,  recovery 
cannot  be  had  for  personal  injuries  due  to 
the  fall  of  one  wall  after  the  other  wall  had 
been  removed,  in  the  process  of  clearing  up 
some  six  months  after  the  fire,  in  the  ab- 
sence of  evidence  that  the  wall  was  danger- 
ous or  could  have  fallen  while  both  the 
buildings  stood,  or  while  both  walla  re-  . 
mained  in  the  condition  in  which  they  were 
left  by  the  fire,  or  that  the  owner  had  notice 
or  was  bound  to  know  that  the  wall  on  the 
adjoining  property  had  been  or  was  about 
to  be  removed.    Ibid. 

An  owner  of  a  wall  left  standing'after 
a  fire  is  not  liable  for  its  fall  on  adjoining 
property  if  he  took  every  means  to  ascer- 
tain its  safety  that  an  ordinarily  prudent 
man  would  have  taken  in  similar  circum- 
stances, and  so  believed  it  to  be  safe.  Orr 
V.  Bradley,  126  Mo.  App.  146,  103  S,  W. 
1149. 

And  according  to  the  decision  in  Schell 
V.  Second  Nat.  Bank,  14  Minn.  43,  Gil.  34, 
the  owner  of  walls  left  standing  after  a  fire 
will  not  be  liable  if  they  fall  on  adjoining 
propM'ty,  resulting  in  personal  injuries  and 
damages  to  property,  if  ordinary  care  has 
been  exercised  to  make  the  walls  safe,  and 
after  such  care  the  owner  believed  them  to 
be  safe. 

But  he  is  not  relieved  on  Sundays  from 
the  duty  to  exercise  ordinary  care  to  pro- 
tect adjacent  property  from  danger  from  its 
fall.  Dixon  v.  Wachenheimer,  9  Ohio  C.  C. 
401,  6  Ohio  C.  D.  380,  3  Ohio  S.  i,  C.  P.  Dec. 
1. 

A  peremptory  instruction  that  an  owner 
of  a  wall  left  standing  after  a  fire  will  not 
be  liable  for  damages  sustained  by  its  fall- 
ing on  adjoining  property  if  he  was  ad- 
vised by  city  officials  and  architects  that  the 
wall  was  safe,  and  he  believed  it  to  be  so, 
is  improper,  that  being  a  question  for  the 
jury.    Orr  v.  Bradley,  supra. 

Wall  falling  into  adjoining  street. 

Generally  as  to  liability  of  municipality 
for  injuries  to  travelers  from  overhanging 
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The  plaintiff  also  asked  the  court  to  give 
instruction  Ko.  2,  which  is  as  follows:  "It 
is  the  duty  of  an  owner  of  a  building  to 
take  reasonable  care  that  it  shall  not  fall 
and  injure  others;  and  therefore  the  mere 
fact  of  the  fall  of  a  building,  whereby  a 
person  lawfully  on  adjoining  premises  is 
injured,  raises  a  presumption  that  the  own- 
er of  the  building  has  been  negligent." 

The  court,  over  the  objection  of  the  plain- 
tiff, modified  in  the  same  manner  as  in  in- 
struction No.  1. 

The  plaintiff  requested  instruction  No.  4, 
as  follows:  "The  jury  are  instructed  that 
the  fact,  if  shown  by  the  evidence,  that 
Hall  was  erecting  a  building  on  his  prop- 
erty in  violation  of  a  city  ordinance,  is 
no  defense  to  this  action,  and,  if  true,  will 


not  permit  the  owner  from  recovering  for 
his  injuries  if  otherwise  entitled  thereto." 

The  court  modified  this  instruction  by 
adding  thereto  the  words:  "Unless  such 
violation  of  the  city  ordinance  was  the 
proximate  and  contributing  cause  of  bis 
injury." 

The  court,  over  the  objection  of  the  plain- 
tiff, also  gave  at  the  request  of  the  defend- 
ant instruction  No.  1,  as  follows:  "The 
court  instructs  the  jury  that,  before  you 
can  find  for  the  plaintiff,  you  must  find 
from  the  evidence  that  the  injury  to  the 
property  of  plaintiff  was  caused  by  the  neg- 
ligence of  the  defendant,  unless  you  find 
that  the  falling  of  said  wall  was  negligence 
within  itself,  and  unless  the  plaintiff  has 
established   the    negligence   of   the   defend- 


and    falling   objects,    see   Index   to   L.R.A. 

Notes,  "Highways,"  §§  68  and  83. 

Generally  as  "to  liability  for  dangerous 
condition  of  private  grounds  lying  open 
beside  highway  or  frequented  path,  see  In- 
dex to  L.R.A.  Notes,  "Negligence,"  9  17. 

An  owner  of  a  building  who  is  negligent 
in  not  repairing  a  wall  injured  by  fire,  or 
in  not  protecting  the  public,  ia  liable  for 
injuries  to  a  pedestrian  an  the  street,  oc- 
casioned by  the  fall  of  such  wall  or  a  por- 
tion thereof.  Howe  v.  New  Orleans,  ]2 
T^.  Ann.  481;  Lauer  v.  Palms,  120  Mich. 
871,  58  L.R.A.  67,  89  N.  W.  604;  Hughes 
v.  Harbor  &  S.  BIdg.  &  Sav.  Asso.  131 
App.  Div.  185,  115  N.  Y.  Supp.  320. 

So,  also,  action  for  the  injury  lies  against 
a  religious  corporation  where  the  walls  of 
a  church  edifice  belonging  to  it  were  negli- 
gently permitted  to  stand  after  the  rest  of 
the  building  had  been  destroyed  by  fire, 
and  a  part  of  the  wall  afterwards  fell  upon 
a  person  while  passing  along  the  street. 
Church  of  Ascension  v.  I3uckbart,  3  Hill, 
193. 

And  in  Simmons  t.  Kverson,  124  N.  Y. 
319,  21  Am.  St.  Rep.  676,  26  N.  E.  Oil,  it 
was  held  that  where  the  neglect  of  each 
owner  of  adjoining  buildings  to  remove  or 
support  walls  adjacent  to  the  street,  left 
standing  after  a  fire,  unites  and  is  the  cause 
of  the  walls  falling,  such  owners  are  jointly 
liable  for  injuries  to  a  pedestrian  lawfully 
on  the  street,  although  no  part  of  the  wall 
of  one  owner  touched  such  pedestrian,  the 
ground  of  such  joint  liability  being  that, 
by  their  conduct,  they  created  a  public 
nuisance. 

The  owner  of  walls  left  standing  by  a 
fire  in  such  proximity  to  the  street  as  to 
endanger  persons  thereon  is  not  relieved 
from  liabilitr  from  injuries  to  such  persons 
by  their  falf  by  the  fact  that  he  had  told 
competent  architects  and  builders  to  do 
what  was  necessary  to  render  the  walls  safe. 
I^uer  V.  Palms,  129  Mich.  671,  58  L.R.A. 
67,  89  N.  W.  694. 

Sot  is  he  relieved  from  liability  by  the 
fact  that  his  tenant  interfered  with  build- 
ers sent  to  make  the  necessary  repairs,  and 
the  assignee  of  the  tenant's  goods  threatened 
L.R.AJ015C. 


an  injunction  if  the  work  was  continued. 
Ibid. 

But  an  owner  of  a  wall  abutting  a  street, 
left  standing  after  a  fire,  will  not  be  liable 
for  the  death  of  a  pedestrian,  caused  by  the 
fall  of  the  wall,  if,  not  knowing  whether  or 
not  the  wall  was  safe,  he,  in  good  faith, 
for  the  purpose  of  ascertaining  its  condi- 
tion, with  a  view  of  removing  it  if  found 
unsafe,  employed  a  competent  and  skilful 
mechanic  to  examine  the  wall,  and  such  per- 
son examined  it  and  reported  it  safe,  and 
if  in  so  doing  the  owner  acted  as  a  reason- 
ably prudent  person  under  the  circumstan- 
ces would  have  acted.  Freeman  v.  Carter, 
28  Tex.  Civ.  App.  671,  67  S.  VV.  627. 

Liability  to  one  on  premises. 

Generally  as  to  liability  to  trespassers 
and  licensees  for  dangerous  premises,  sec 
Index  to  L.R.A.  Notes,  "Negligence,"  §§  20, 
21.  And  as  to  liability  to  tenant,  see  ref- 
erences at  beginning  of  note. 

Where  the  life  of  a  building  has  been  de- 
stroyed by  fire  and  the  walls  are  no  longer 
used  in  supporting  it,  but  such  walla  con- 
stitute merely  a  part  of  the  ruins  of  the 
building,  to  maintain  it  after  the  expiration 
of  a  reasonable  time  for  investigation  and 
for  its  removal  is  not  a  reasonable  and  prop- 
er use  of  one's  property.  And  a  failure 
on  the  part  of  the  owner  to  remove  a  wall 
of  this  character  is  still  less  reasonable  or 
proper  when  its  dangerous  condition  is 
known  or  ought  to  be  known  to  the  owner 
unless  he  takes  reasonable  precautions  to 
give  warning  of  the  existence  of  the  danger 
to  persons  coming  into  the  vicinity  at 
his  invitation,  express  or  implied.  Haark 
V.  Brooklvn  Labor  Lveeum  Asso.  93  App. 
Div.  491,  "87  N.  Y.  Supp.  814. 

And  where  a  child,  while  in  a  private 
alleyway  for  the  purpose  of  picking  up 
tickets  from  the  ruins  of  a  burned  building, 
the  walls  of  which  were  left  standing,  was 
injured  by  the  fall  of  the  wall  adjoining  the 
alleyway,  the  q\iestion  whether  the  owne.- 
had  discharged  the  duty  owinc  to  the  child 
was  for  the  jury  where  such  owner  con- 
ducted a  saloon  in  the  rear  of  the  burned 
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ant,  and  the  injury  was  the  result  of  such 
negligence,  by  a  fair  preponderance  of  the 
evidence,  then  you  will  find  for  the  defend- 
ant." 

The  jury  returned  a  verdict  for  the  de- 
fendant, and  the  plaintiff  has  appealed. 

In  the  case  of  Ainsworth  v.  Lakin,  180 
Mass.  397,  57  L.R.A,  132,  91  Am.  St.  Rep. 
314,  62  N.  E.  746,  the  supreme  court  of 
Massachusetts  held:  "The  owner  of  walls 
left  standing  by  a  fire,  which  cannot  be 
used  for  rebuilding,  owes  adjoining  owners 
the  duty,  after  a  reasonable  time  for  in- 
vestigation, to  exercise  such  care  in  the 
maintenance  of  walls  lilcely  to  fall  on  their 
property  as  will  absolutely  prevent  inju- 
ries except  from  causes  over  which  he  would 
have  no  control,  such  as  via  major,  acts  of 
public  enemies,  or  wrongful  acts  of  third 
persons  which  human  foresight  could  not 
reasonably  be  expected  to  anticipate  and 
prevent." 

In  the  case  of  Earl  t.  Reid,  21  Ont. 
L.  Rep.  545,  18  Ann.  Cas.  1,  Teetzel,  J.,  said: 
"I  think  it  is  the  plain  duty  of  every  owner 
of  land  to  keep  the  buildings  or  structures 
thereon  in  such  a  condition  that  they  shall 
not,  by  falling  or  otherwise,  cause  injury 
to  persons  lawfully  upon  adjoining  lands. 
In  other  words,  every  owner  of  a  building 
is  under  a  legal  obligation  to  take  reason- 


able care  that  his  building  shall  not  fall 
in  the  street  or  upon  his  neighbor's  land 
and  injure  persons  lawfully  there.  While 
the  owner  cannot  be  charged  for  injuries 
caused  by  inevitable  accident,  the  result 
of  vis  major  or  of  the  wilful  act  or  negli- 
gence of  someone  for  whom  he  is  not  re- 
sponsible, he  is  liable  for  injuries  caused 
by  the  failure  on  his  part  to  exercise  rea- 
sonable care." 

The  fact  that  the  wall  fell  is  prima  faciu 
evidence  of  negligence,  in  conformity  with 
the  maxim.  Res  ipsa  loquitur.  Thompson's 
Commentaries'  on  the  Law  of  Xegligeuee, 
vol.  1,  H  1213.  See  also  ^  1000  of  the  same 
volume.  To  the  same  effect,  see  Earl  v. 
Held,  supra. 

It  I0II0W6  from  these  principles  of  law 
that  the  court  erred  in  modifying  instruc- 
tions No.  1  and  No.  2,  asked  by  plaintiff, 
and  in  giving  instruction  No.  1,  asked  by 
defendant. 

Moreover,  in  the  present  case  the  undis- 
puted evidence  shows  that  there  was  left 
standing  on  the  defendant's  land  after  the 
fire,  which  occurred  on  September  5,  1913, 
a  wall  24  feet  high,  and  that  the  upper 
part  of  this  wall  could  not  be  used  should 
the  defendant  decide  to  rebuild  on  his  lots. 
The  defendant  saw  the  wall  standing  there 


building,  access  to  which  was  through  the 
alleyway,  which  was  wholly  on  his  premis- 
es, and  which  the  public  were  invited  to  use. 
Ibid. 

Effect  of  advice  or  assurance  as  to  safety. 

As  to  liability  as  affected  by  fact  that 
property  is  in  possession  of  tenant  or  in- 
dependent contractor,  see  references  at  be- 
ginning of  note. 

The  promise  of  a  city  olTicer  to  take 
charge  of,  and  if  necessary  take  down,  a 
wall  of  a  burned  building,  does  not  relieve 
the  owner  of  the  premises  from  liability 
for  damages  caused  by  the  fall  when  he  has 
negligently  left  it  standing.  Anderson  v. 
East,  117  Ind.  126,  2  L.R.A.  712,  10  Am.  St. 
Rep.  35,  19  N.  E.  726. 

Also  in  Knoop  v.  Alter,  47  La.  Ann.  570, 
17  So.  139,  where  a  wall  left  standing  aft- 
er a  fire  fell,  carrying  ith  it  a  party  wall, 
resulting  in  injuries  to  one  in  the  adjoining 
building,  the  landowner  was  held  liable, 
although  the  building  was  in  the  hands  of 
the  insurance  company  for  repairs. 

And  an  owner  is  not  relieved  of  the  duty 
of  exercising  ordinary  care  to  see  that  a 
wall  is  safe  because  of  the  fact  that  the 
city  fire  department  has  examined  it  and 
found  it  safe.  Dixon  v.  Wachenhcimer,  9 
Ohio  C.  C.  401,  6  Ohio  C.  D.  380,  3  Ohio 
S.  &  C.  P.  Dec.  1. 
L.R.A.1915C. 


So,  also,  in  holding  that  the  fact  that 
the  owner  of  a  wall  left  standing  after  a 
fire  was  advised  and  believed  that  the  wall 
was  secure  and  safe  enough  to  be  left  stand- 
ing is  not  sufficient  to  relieve  him  from  lia- 
bility for  consequences  resulting  from  his 
mistake,  the  court  said  in  Teepen  v.  Taylor, 
141  Mo.  App.  282,  124  S.  W.  1062:  "An 
owner  of  property,  of  course,  has  a  right  to 
erect  a  building  upon  it,  but  he  must  so 
use  his  own  as  not  to  injure  his  neighbor. 
He  is  not  an  insurer  of  his  neighbor,  and 
therefore  is  not  liable  for  hidden  defects 
in  his  structure  that  examination,  care,  and 
prudence  would  not  disclose.  So,  if,  as  in 
this  case,  he  leaves  standing  a  wall  remain- 
ing from  his  burnt  building,  intending  to 
use  it  as  part  of  a  new  structure,  though  it 
may  have  been  a  part  of  a  throughly  se- 
cure building,  yet  he  must  see  to  it  that  in 
its  less  supported  condition  and  its  probable 
injury,  more  or  less,  from  the  fire,  it  is 
safe.  He  must  use  every  endeavor  to  see 
that  it  is  safe,  or  that  it  is  made  safe,  that 
a  prudent  and  careful  man  would  use  in 
a  like  situation,  having  in  view  all  the  time 
the  dangerous  character  of  such  a  structure 
unless  it  is  made  secure.  It  is  therefore  ap- 
parent that  the  belief  or  good  faith  of  the 
owner,  or  his  reliance  upon  what  others 
told  him,  is  not  the  sole  criterion  by  which 
the  question  shall  be  decided.  The  standard 
is,  what  would  a  careful  and  prudent  man, 
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after  the  fire,  and  it  vrns  patent  and  ob- 
vious to  him  that  the  upper  portion  of  it 
could  not  be  used  by  him  again  in  rebuild- 
ing upon  his  property.  He  permitted  it 
to  stand  there  without  any  effort  to  remove 
It  or  to  prop  it  up  so  it  would  not  injure 
the  property  of  persons  on  the  adjoining 
land.  It  was  his  duty  not  to  suffer  such  a 
wall  to  remain  on  his  land,  where  its  fall 
would  injure  his  neighbor,  without  using 
such  care  in  the  maintenance  of  it  as  would 
absolutely  prevent  injuries,  except  from 
causes  over  which  he  had  no  control.  Ac- 
cording to  the  undisputed  evidence,  he  per- 
mitted it  to  remain  there  in  this  dangerous 
condition  from  September  5th  until  October 
18th  without  any  effort  whatever  to  remove 
it  or  to  prop  up  the  upper  portion  of  it. 
There  was  therefore  no  testimony  in  the 
case  upon  which  to  predicate  the  modifica- 
tions to  instructions  No.  1  and  No.  2  asked 
by  the  plaintiff. 

We  are  also  of  the  opinion  that  the  court 
erred  in  modifying  instruction  No.  4  asked 
by  plaintiff  by  adding  the  words;  "Unless 
such  violation  of  the  city  ordinance  was  the 
proximate  and  contributing  cause  of  his 
injury." 

There  was  no  testimony  upon  which  to 
base  tills  qualification  of  the  instruction. 
According    to    the    undisputed    testimony. 


plaintiff,  in  erecting  his  building,  did  noth- 
ing whatever  to  undermine  or  cause  to  fall 
the  wall  of  the  defendant.  If  he  had  erect- 
ed his  building  of  stone,  brick,  or  iron,  the 
falling  of  the  wall  would  have  injured  it 
just  the  same.  There  is  no  testimony  in 
the  record  tending  to  show  that  plaintiff's 
erecting  a  concrete  buihling  in  any  way 
caused  the  injury  to  his  property. 

The  plaintiff  insists  that  the  judgment 
should  be  reversed  and  a  judgment  entered 
here  in  his  favor,  because,  he  says,  the 
cause  had  been  fully  developed,  and  the  un- 
disputed evidence  shows  the  amount  of  dam- 
ages suffered  by  him.  He  states  in  his  ab- 
stract that  his  damages  amounted  to  $1,700. 
But  he  does  not  abstract  hip  testimony  on 
this  point,  and  we  are  not  required  to  ex- 
plore the  record  to  see  whether  the  testi- 
mony on  this  point  is  undisputed.  Counsel 
for  the  defendant  deny  that  it  is  undis- 
puted, and  aver  that  the  damage  sustained 
by  the  plaintiff,  as  shown  by  the  record, 
amounts  to  only  about  half  the  amount 
claimed  by  plaintiff. 

For  the  errors  indicated,  the  judgment 
will  be  reversed,  and  the  cause  remanded 
for   a  new  trial. 

Petition   for  rehearing  denied. 


in  such  situation,  in  charge  of  such  a  dan- 
gerous agency,  have  done?" 

But  where  owners  of  a  burned  building, 
having  no  special  knowledge  of  these  mat- 
ters, in  good  faith  act  upon  the  advice  and 
assurance  of  an  architect,  and  particularly 
upon  the  advice  and  assurance  of  the  chief 
building  inspector  of  the  city,  that  the  walls 
are  safe,  they  have  satisfied  the  onus  put 
upon  them  to  show  that  they  have  taken 
reasonable  precautions,  and  escape  liabili- 
ty for  damage  to  adjacent  property  by  the 
falling  of  the  walls.  McNerney  v.  Forrester, 
19  West.  L.  Sep.  (Can.)  32. 

And  in  Olsen  v.  Meyer,  46  Neb.  240,  64 
N.  W.  954,  an  action  to  recover  for  person- 
al injuries  caused  by  the  fall  of  a  wall  left 
standing  after  a  fire,  the  court  said  that 
it  could  not  say  that  the  jury  was  not  war- 
ranted in  finding  for  the  defendant  upon 
the  issue  of  negligence  where  the  evidence 
was  that  on  the  day  succeeding  the  fire 
defendant  consulted  a  competent  and  ex- 
perienced architect  with  regard  to  the  re- 
pairing of  the  building  mentioned,  and  was 
advised  by  the  latter,  after  an  examination 
of  the  walls,  that  they  were  not  damaged, 
that  they  might  be  used  for  the  purpose  of 
rebuilding,  and  that  they  were  perfectly  safe 
as  they  then  stood;  that  the  architect  was 
instructed  to  prepare  plans  and  specifica- 
tions for  necessary  repairs,  in  which  he  was 
employed  at  the  time  of  the  accident;  and 
L.R.A.1915C. 


that  the  defendant,  according  to  his  own 
testimony,  acted  in  good  faith,  relying  up- 
on the  advice  thus  promptly  sought  and 
given,  in  which  he  was  fully  corroborated 
by  the  architect. 


Application  of  res  ipsa  loquitur. 

Generally  as  to  res  ipsa  loquitur  in  ac- 
tion for  injury  on  highway,  including  injury 
by  falling  walls,  see  note  in  43  L.R.A.(N.S.) 
595. 

The  fact  that  a  wall  left  standing  after 
a  fire  falls  upon  adjoining  property  raises 
the  presumption  that  it  was  unsafe,  and 
the  burden  is  upon  the  owner  to  exculpate 
himself.    Teepen  v.  Taylor,  supra. 

And  where  a  brick  falls  from  a  wall  which 
has  been  injured  by  fire,  the  rule  res  ipsa  lo- 
quitur applies.  Hughes  v.  Harbor  &  S. 
Bldg.  &  Sav.  Asso.  131  App.  Div.  185,  115 
N.  Y.  Supp.  320. 

So,  also,  if,  after  the  lapse  of  a  reason- 
able time  to  repair  or  brace  the  walls  ot 
a  burned  building,  the  building  falls,  the 
fact  of  its  falling  is  sufficient  evidence  of 
its  negligent  bracmg  or  repair  to  cast  upon 
the  owner  the  onus  of  showing  that  he  took 
all  reasonable  precautions  to  prevent  the 
building  from  falling.  McNerney  v.  Forreis- 
ter,  19  West.  L.  Rep.  (Can.)  32. 

J.  U.  B. 
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AND  APPEALS. 

DOMINICK  SORIERO,  by  Next  Friend, 
Respt., 

V. 

PENNSYLVANIA  RAILROAD  COMPANY, 
Appt. 


RAFIELE  SORIERO,  Respt., 

V. 

SAME,  Appt., 

(86  N.  J.  L.  642,  92  Ail.  604.) 

Negligence  —  wall  adjoining  street  ^ 
loose  stones. 

1.  Where  as  infant  eight  or  nine  years 
of  age,  while  playing  upon  a  pile  of  rail- 
road tics,  resting  against  a  railroad  wall, 
upon  a  public  street,  was  injured  by  the 
falling  of  a  stone  from  the  wall,  and  there 
was  testimony  from  which  it  was  inferable 
that  the  stones  in  the  wall  were  loose  and 
the  wall  in  need  of  repair,  held,  that  the 
defendant  was  prima  facie  guilty  of  negli- 
gence in  maintaining  the  wall  in  a  danger- 
ous condition  to  persons  lawfully  upon  the 
street. 

Same  —  contributory  —  proximate  cause. 

2.  The  fact  that  the  infant  was  playing 
upon  the  ties  did  not  charge  it  with  con- 
tributory negligence,  since  the  ties  were 
upon  a  public  street,  and  the  fall  of  the 
stone,  and  not  the  act  of  playing  upon  the 
ties,  was  the  proximate  cause  of  the  injury, 
and,  tmder  the  testimony,  in  no  wise  con- 
nected therewith,  as  a  causal  factor  in  the 
accident. 

(December  1,  1014.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Hudson  County  Circuit  of  the 
Supreme  Court  in  favor  of  plaintiffs  in 
actions  brought  to  recover  damages  for  per- 
sonal injuries  to  the  infant  plaintiff,  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vredenburgh,  Wall,  &  Carey 
for  appellant. 

Mr.  Charles  M.  Egan  for  respondents. 

Minturn,  J.,  delivered  the  opinion  of  the 
court: 

An  infant  son  and  his  father  are  plain- 
tilTs,  respectively,  in  two  suits  against  the 
defendant,   seeking  damages  for   injury   to 

Headnotes  by  Mintxjbn,  J. 


Note.  ^  The  applicability  of  the  maxim 
Res  ipsa  loquitur  in  an  action  for  injury 
on  a  highway,  including  cases  where  the  in- 
jury is  caused  by  the  fall  of  a  wall  or  por- 
tion of  a  structure,  is  treated  in  the  note 
to  Corbin  v.  Benton,  4.3  L.R.A.(N.S.)   591. 

Generally  as  to  liability  for  fall  of  wall, 
see   note   to   Hull   v.   Oage.   ante,   704,   and 
other  notes  there  referred  to. 
L.  R.A.I  915C. 


the  infant.  While  playing  ujwn  some  rail- 
road ties,  placed  against  defendant's  wall 
abutting  Railroad  avenue  in  Jersey  City, 
Dominick  Soriero,  the  infant  plaintiff,  eight 
or  nine  years  old,  was  injured  by  the  fall- 
ing of  a  stone  from  the  wall.  There  was 
testimony  that  the  stones  in  the  wall  had 
been  loose,  and  were  loose  at  the  time  of 
the  accident ;  but  no  actual  notice  or  knowl- 
edge of  that  fact  was  brought  home  to  the 
defendant,  and  upon  the  existence  of  that 
fact  defendant  based  its  motion  to  nonsuit, 
as  well  as  its  motion  for  a  direction  of  a 
verdict  at  the  close  of  the  case.  The  trial 
resulted  in  a  verdict  for  both  plaintiffs. 

Tlie  motions  to  nonsuit  and  to  direct  a 
verdict  present  the  defense  interposed  by 
defendant,  as  a  question  of  law,  upon  sub- 
stantially undisputed  facts,  as  to  the  man- 
ner and  conditions  in  which  the  accident 
occurred.  We  think  it  indisputable  that 
the  ties  upon  which  the  infant  plaintiff 
was  playing  were  upon  the  public  street, 
and  that  the  infant  was  not  a  trespasser 
upon  the  defendant's  premises  or  propert.v 
at  the  time  of  the  accident,  as  was  the  case 
in  Friedman  v.  Snare  &  T.  Co.  71  N.  J.  L 
005,  70  L.R.A.  147,  108  Am.  St  Rep.  764, 
61  Atl.  401,  2  Ann.  Cas.  497.  The  falling 
of  the  stone  was  not  caused  by  the  fact  that 
the  ties  were  stored  upon  the  street,  or 
that  the  infant  was  playing  upon  them 
when  the  stone  fell.  Those  were  mere  con- 
ditions incident  to  the  situation,  and  were 
in  no  wise  connected  as  primal  or  causal 
factors  of  the  injury. 

The  gravamen  of  the  allegation  imposing 
liability  is  tliat  the  plaintiff  was  lawfully 
upon  the  public  highway  when  a  stone,  due 
to  defendant's  carelessness  in  maintenance, 
fell,  causing  the  injury  complained  of. 
That  situation  brings  the  case  within  the 
familiar  principle  which  attributes  negli- 
gence to  an  abutting  owner  of  property 
who  so  negligently  manages  the  same  that 
a  passerby  lawfully  upon  the  highway  is  in- 
jured. Addison  states  the  principle  thus: 
"Every  occupier  of  a  house  adjoining  a 
highway  is  responsible  for  injuries  to  pas- 
sengers, arising  from  things  falling  from 
the  house  into  the  streets,  unless  ho  can 
show  that  the  fall  arose  from  storm  or 
tempest,  or  some  inevitable  accident."  1 
Addison  on  Torts,  253,  and  eases  cited. 

In  29  Cyc.  593,  it  is  stated  that  "the 
doctrine  under  consideration  has  been  ap- 
plied in  cases  of  materials  or  articles  fall- 
ing from  buildings  or  other  structures  onto 
passers-by  on  a  public  street;  and  the  un- 
explained falling  of  a  building  or  other 
structure  creates  a  presumption  of  negli- 
gence." 

So  Chief  Baron  Pollock,  applying  the 
principle  to  the  case  of  a  passer-by  injured 
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on  the  highway  by  the  falling  of  a  barrel 
of  Hour  from  the  upper  window  of  an  abut- 
ting warcliouse,  said:  "I  think  tliat  such 
a  case  would,  beyond  all  doubt,  afford 
prima  facie  evidence  of  negligence.  A  bar- 
rel could  not  roll  out  of  a  warehouse  with- 
out some  negligence,  and  to  say  that  a 
plaintiff  wlio  is  injured  by  it  must  call  wit- 
nesses from  the  warehouse  to  prove  negli- 
gence seems  to  me  preposterous.  So  in  the 
building  or  repairing  a  house,  or  putting 
pots  on  the  chimneys,  if  a  person  passing 
along  the  road  is  injured  by  something  fall- 
ing upon  him,  I  think  the  accident  alone 
would  be  prima  facie  evidence  of  negli- 
gince."     Byrne  v.  Boadle,  2  Hurlet.  &  C. 

A  case  substantially  similar  in  principle 
to  that  at  bar  was  Kearney  v.  London,  B. 
i  S.  C.  R.  Co.  L.  R.  5  Q.  B.  411,  where  a 
railroad  bridge  had  been  built  three  years, 
and  while  the  plaintiff  was  passing  under 
it  on  a  public  highway  a  brick  fell  and  in- 
jured him.  A  motion  to  direct  a  nonsuit 
was  made,  upon  the  ground  that  the  mere 
falling  of  the  brick  indicated  no  negligence 
with  which  the  defendant  could  legally  be 
vharged.  The  court  of  Queen's  bench  held 
that  the  case  was  one  for  the  application  of 
tho  doctrine  of  res  ipsa  loquitur;  or,  in 
other  words,  the  falling  of  the  brick  was 
prima  facie  evidence  of  negligence.  Upon 
appeal  to  the  exchequer  chamber  (L.  R. 
()  y.  B.  761,  40  L.  J.  Q.  B.  N.  S.  285,  24 
I-.  T.  X.  S.  913,  20  Week.  Rep.  24,  19  Kng. 
Uul.  Cas.  1)  this  doctrine  was  unanimously 
aHirmed. 

The  cases  elucidating  the  application  of 
this  principle  in  the  concrete  are  numerous, 
and  a  reference  to  a  few  of  the  most  not- 
able of  them  must  suffice  for  the  purposes 
of  this  case.  In  Church  of  Ascension  v. 
Buckhart,  3  Hill,  193,  it  was  held  that  it 
is  the  duty  of  an  owner  of  a  ruinous  build- 
ing to  prevent  its  walls  from  falling.  In 
Mullen  V.  St.  John,  37  K.  Y.  569,  13  Am. 
Rep.  530,  Commissioner  Dwight  reviews  at 
length  the  authorities  supporting  the  princi- 
ple, and  the  conclusion  there  reached  was 
that  the  owner  of  a  building  adjoining  a 
street  or  highway  is  bound  to  take  reason- 
able care  that  it  be  kept  in  proper  condi- 
tion, so  that  it  shall  not  fall  into  the  street 
or  highway  and  injure  persons  lawfully 
there,  and  the  happening  of  such  an  acci- 
di-nt  was  held  to  be  prima  facie  evidence 
of  negligence.  This  adjudication  has  been 
followed  bv  that  court  in  Seybolt  v.  New 
York,  L.  E.  &  W.  R.  Co.  95  N.  Y.  562,  47 
Am.  Rep.  75,  in  Edwards  v.  Xew  York  & 
H.  R.  Co.  98  N.  Y.  261,  50  Am.  Rep.  659, 
and  in  Volkmar  v.  Manhattan  R.  Co.  134 
N.  Y.  418.  30  Am.  St.  Rep.  678,  31  N.  E. 
870,  where  an  iron  bolt  fell  from  defend- 
L.R.A.1915C. 


ant's  elevated  structure  upon  a  passer-by, 
causing  damage.  In  Canada  the  same  doc- 
trine was  applied  in  Earl  v.  Reid,  21  Ont. 
L.  Rep.  343,  reported  with  annotations  in 
18  Ann.  Cas.  1. 

'The  doctrine  has  also  been  applied  in 
many  eases  where  tlie  contest  has  arisen 
over  the  respective  liabilities  of  landlord 
and  tenant  for  the  damage  resulting  from 
the  accident;  but  in  every  instance  the 
principle  of  liability  is  conceded,  whether 
applied  to  one  or  tlie  other,  as  the  facts 
might  warrant.  The  fundamental  require- 
ment of  duty  upon  the  part  of  the  defend- 
ant is  similar,  whether  applied  to  an  adult 
passer-by  upon  the  street,  or  to  an  infant 
playing  there,  who  invokes  the  beneflt  of 
the  legal  status  comprehended  in  the  claim 
of  non  sui  juris.  McAlpin  v.  Powell,  70 
X.  Y.  126,  26  Am.  Rep.  555;  Hoberg  v. 
Collins,  L.  &  Co.  80  X.  J.  L.  425,  31  L.R.A. 
(X.S.)  1064,  78  Atl.  166,  1  N.  C.  C.  A. 
792.  That  requirement  of  legal  duty  has 
been  determined  by  this  court  to  be  to  exer- 
cise reasonable  care  and  foresight  for  harm. 
Kingsley  v.  Delaware,  L.  &  VV.  R.  Co.  81 
X.  J.  L.  536,  33  L.R.A.(X.S.)  338,  80  Atl. 
327;  Munroe  v.  Pennsylvania  R.  Co.  85 
X.  J.   L.  691,   90  Atl.  254. 

There  was  evidence  in  the  case  at  bar 
that  the  stones  in  the  wall  where  the  ac- 
cident happened  were  loose,  and  were  about 
to  fall,  and  that  this  particular  stone  fell 
and  injured  the  infant  plaintiff.  Under  the 
cases  referred  to,  this  proof  presented  a 
prima  facie  case,  from  which,  in  the  ab- 
sence of  satisfactory  e.xculpatory  evidence 
upon  the  part  of  the  defendant,  the  jury 
might  properly  infer  negligence. 

The  charge  of  the  learned  trial  court, 
however,  is  open  to  a  criticism  which  neces- 
sitates the  reversal  of  this  judgment. 
Speaking  of  the  degree  of  care  which  the 
law  imposed  upon  this  defendant  under 
the  circumstances,  the  court  charged  that 
the  defendant  was  required  to  use  "that  de- 
gree and  amount  of  care  which  is  within 
the  range  of  human  precaution  and  fore- 
sight, to  keep  the  wall  in  such  condition 
as  not  to  cause  injury  to  a  person  upon  the 
public  highway."  This  language  manifest- 
ly misconceives  the  limitations  of  the  rule 
of  legal  duty  applicable  to  a  landowner  in 
a  situation  such  as  is  presented  here.  That 
rule  is  circumscribed  by  the  limitation  of 
reasonable  care  to  protect  the  public 
against  defective  construction  or  disrepair 
of  property  adjoining  the  public  highway, 
and  is  coequal  only  with  the  care  required 
of  the  ordinarily  prudent  man  under  simi- 
lar circmstances.  Blyth  v.  Birmingham 
Waterworks  Co.  11  E.xch.  781.  25  L.  J. 
Exch.  N.  S.  212,  2  Jur.  N.  S.  333,  18  Eng. 
Rul.   Cas.   621:    Daniel   v.   Metropolitan   R. 
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Co.  L.  R.  6  H.  L.  45,  40  L.  J.  C.  P.  N. 
S.  121,  24  L.  T.  N.  S.  815.  20  Week.  Rep. 
37,  18  Eng.  Rul.  Cas.  659;  Hill  v.  Winsor, 
118  Mass.  251;  Com.  v.  Pierce,  138  Mass. 
176,  52  Am.  Rep.  264,  5  Am.  Crim.  Rop. 
391 ;  Kingsley  v.  Delaware,  L.  &  W.  R.  Co. 
81  N.  J.  L.  536,  35  L.R.A.(N.S.)  338,  80 
Atl.  327. 

The  judgment  must  therefore  be  reversed, 
and  a  venire  de  novo  is  .ordered. 


CALIFORNIA  SUPREME  COURT. 
(In  banc.) 

MAMIE  R.  P.  COPELIN  et  al.,  Respts., 

V. 

BERLIN  DYE  WORKS  &  LAUNDRY  COM- 
PANY, Appt. 

(—  Cal.  — ,  144  Pac.  961.) 

Bailment  —  cleaner  of  clothing  —  lia- 
bility for  articles  left  in  pockets. 
1.  One  engaged  in  the  business  of  clean- 


ing clothing  does  not  assume  the  liability  of 
insurer  for  articles  left  in  clothing  sent 
him  to  be  cleaned,  from  the  fact  that  he 
employs  a  servant  to  search  the  clothing 
for  such  articles. 

Master  and  servant  —  theft  by  eniployeo 
—  liability  of  master. 

2.  A  cleaner  of  clothing  is  not  rendered 
liable  for  articles  stolen  from  pockets  by 
his  employees,  by  a  statute  making  em- 
ployers liable  for  wrongful  acts  committed 
by  their  agents  in  and  as  a  part  of  the 
transaction  of  their  business;  since  the 
stealing  of  the  articles  is  not  within  the 
scope  of  the  employee's  duties  even  though 
he  is  required  tu  search  the  clothing. 
Bailment   —    involuntary    —    valuables 

left  In  clotiiing  sent  to  cleaner. 

3.  One  who  negligently  leaves  valuables 
in  the  pockets  of  clothing  when  sending  it 
to  a  cleaner  cannot  hold  tlie  latter  liable 
for  its  loss  as  an  involuntary  bailee,  who 
by  statute  is  one  in  whose  possession  prop- 
erty is  accidentally  left  without  negligence 
on  the  part  of  the'owner. 

(December  2,  1914.) 


Ifotc.  —  Liability  of  bailee  for  artlclea 
which  accidentally  come  into  hiti  pos- 
session with  subject  of  hatlnient. 

A  diligent  search  shows  dearth  of  au- 
thority on  the  precise  question  presented  in 
CoPELiiT  V.  Bkblin  Dye  Works  &  Lau.ndby 
Co.  and  indicated  in  the  title  of  this  note, 
i.  e.,  the  liability  of  a  bailee  with  respect 
to  articles  accompanying  the  subject  of  the 
bailment  such  as  may  be  left  in  clothes 
sent  to  a  cleaner  or  repairer,  as  distin- 
guished from  the  subject  of  the  bailment 
itself. 

The  field  of  analogous  cases  has  been 
covered  in  the  following  notes: 

As  to  rights  and  liabilities  of  finder  of 

Eroperty,  see  notes  in  37  L.R.A.  116;  8 
.R.A.(N.S.)  95;  and  35  L.R.A.(N.S.)  979. 
As  to  larceny  of  property  found,  see  note 
in  .30  L.R.A.(N.S.)  339. 

Generally    as    to    duty    and    liability    of 
bailee,   see   Index   to   L.R.A.   Notes,   under ' 
title,  "Bailment." 

As  to  liability  of  keeper  of  bath  house 
for  loss  of  guests'  valuables,  see  note  to 
Walpert  v.  Bohan,  6  L.R.A.  (N.S.)   828. 

As  to  liability  of  storekeeper  for  prop- 
erty stolen  from  customer,  see  note  to  Wam- 
ser  V.  Browning,  K.  &  Co.  10  L.R.A.(N.S.) 
314. 

It  is  stated  in  Halsbury's  Laws  of  Eng-  ; 
land,  vol.  1,  page  529,  that  if  a  bailee  in-  ; 
trusted  with   a  chattel  for  a  specific  pur-  j 
pose,  such  as  its  reparation  or  alteration, 
finds  concealed  therein  some  property  the 
presence  of  which  therein  was  unknown  to 
the  true  owner  at  the   time  when  he  de- 
livered tlie  chattel  over,  such  property  be- 
longs to  the  owner  of  the  chattels  and  not 
to  the  bailee.     And   if  the  bailee  commit 
some  act  in  regard  to  the  concealed  prop- 
erty   not    warranted    by    the    purpose    for 
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which  the  chattel  was  delivered  to  him, 
such  unwarranted  act  amounts  to  a  con- 
version.   . 

And  it  was  stated  by  Lord  Eldon  in  Cart- 
wright  V.  Green,  2  Leach,  C.  L.  952,  8  Ves. 
Jr.  405,  7  Revised  Rep.  99,  if  a  pocketbook 
containing  bank  notes  was  left  in  the  pocket 
of  a  coat  scut  to  be  mended,  and  the  tailor 
took  the  pocketbook  out  of  the  pocket  and 
the  notes  out  of  the  pocketbook,  there  is 
not  the  least  doubt  that  that  is  a  felony. 

In  Cartwright  v.  Green,  supra,  it  was 
held  larceny  for  one  to  whom  a  bureau  was 
sent  for  repairs  to  break  open  a  secret 
drawer  therein,  which  it  was  not  necessary 
to  touch  in  order  to  make  the  required  re- 
pairs, and  to  take  money  therefrom  with 
the  intent  of  appropriating  it  to  his  own 
use.  It  appeared  in  this  case  that  the 
money  had  been  placed  in  the  secret  drawer 
by  a  person  since  deceased,  and  that  its 
presence  was  not  known  to  the  pn-sent 
owner,  who  sent  the  bureau  to  be  repairei'.. 

In  a  similar  case,  Merry  v.  Green,  7  Mecs. 
&  W-.  623,  10  L.  J.  Mag.  Cas.  N.  S.  154,  al- 
though not  arising  under  bailment,  where 
the  purchaser  of  a  bureau  discovered  money 
in  a  secret  drawer  which  he  appropriated 
to  his  own  use,  it  was  held  that  the  buyer 
in  appropriating  the  money  was  guilty  of 
larceny  if  he  knew  or  had  reason  to  be- 
lieve that  the  bureau  alone,  without  the 
contents,  was  sold  to  him.  If,  however,  he 
had  reason  to  believe  that  he  purchased  the 
bureau  with  the  contents  he  had  a  color- 
able right  to  the  property,  and  it  was  not 
larceny. 

The  two  cases  above  mentioned,  together 
with  others  closely  analogous,  have  l.i-reto- 
fore  been  discussed  in  note  in  37  L.K..A. 
126,  mentioned  supra,  which  treats  gen- 
erally of  the  rights  and  liabilities  of  finder 
of  property.  J.  D.  C. 
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APPEAL  by  defeadant  from  an  order  of 
the  Superior  Court  for  Log  Angeles 
V.  uunty  denying  a  motion  for  new  trial 
after  verdict  in  plaintitfs'  favor,  of  an  ac- 
tion brouglit  to  recover  tlie  value  of  a  pair 
of  earrings  alleged  to  liave  been  received 
by  defendant  and  converted  by  it  to  it8 
own  use.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  JL.  Deartng  and  Gold- 
berg &  Metly,  for  appellant: 

The  liability  of  the  master  has  never  been 
extended  to  embrace  the  wilful  or  mali- 
cious acts  of  a  servant  done  while  engaged 
in  the  master's  service,  but  independent  of 
that  service  and  for  his  own  benefit,  not 
contemplated  by  the  employer  and  contain- 
ing no  element  of  service  in  fact,  even 
though  the  employment  furnishes  the 
means  and  the  instruments  by  which  the 
acts  are  accomplished. 

31  Cyc.  585;  Schouler,  Bailm.  §§  19,  147; 
Cooley,  Torts,  p.  1020;  Thomp.  Corp.  § 
6431;  Civil  Code,  §§  2338,  2339;  Walsh  v. 
Hunt,  120  Cal.  47,  39  L.R.A.  697,  52  Pac. 
113;  Rahmel  v.  Lehndorff,  142  Cal.  681,  65 
L.R.A.  88,  100  Am.  St.  Rep.  154,  76  Pac. 
659,  16  Am.  Neg.  Rep.  7;  Riordan  v.  Gas 
Consumers'  Asso.  4  Cal.  App.  643,  88  Pac. 
809;  Stephenson  v.  Southern  P.  Co.  93  Cal. 
558,  15  L.R.A.  475,  27  Am.  St.  Rep.  223, 
28  Pac.  234;  Mott  v.  Consumers'  Ice  Co. 
73  N.  Y.  543;  Cosgrove  v.  Ogden,  49  N.  Y. 
2S7,  10  Am.  Rep.  361 ;  Rounds  v.  Delaware, 
L.  &  W.  R.  Co.  64  N.  Y.  129,  21  Am.  Rep. 
507,  8  Am.  Neg.  Cas.  530;  Evers  v.  Krouse, 
70  N.  J.  L.  653,  66  L.H.A.  592,  68  AtL  181, 
16  Am.  Neg.  Rep.  515;  Brennan  v.  Mer- 
chant &  Co.  205  Pa.  259,  54  Atl.  891,  13 
Am.  Neg.  Rep.  672;  Deilil  v.  Ottenville,  14 
L«a,  191;  Baker  v.  Kinsey,  38  Cal.  631,  99 
Am.  Dec.  438;  Hopkins  v.  Western  R.  Co. 
50  Cal.  190;  Cobb  v.  Simon,  119  Wis.  597, 
lOO  Am.  St.  Rep.  909,  97  N.  W.  276;  Jones 
V.  St.  Louis,  N.  &  P.  Packet  Co.  43  Mo. 
App.  399;  Evansville  &  C.  R.  Co.  v.  Baum, 
26  Ind.  70,  8  Am.  Neg.  Cas.  201;  Church 
V.  Mansfield,  20  Conn.  284;  Bowler  v. 
O'Connell,  162  Mass.  319,  27  L.R.A.  173, 
44  Am.  St.  Rep.  359,  38  N.  E.  498;  Union 
Biscuit  Co.  V.  Springfield  Grocer  Co.  143 
Mo.  App.  300,  126  S.  W.  996;  Morier  v. 
St.  Paul,  M.  &  M.  R.  Co.  31  Minn.  3S1, 
47  Am.  Rep.  793,  17  N.  W.  952;  Llmpus 
V.  London  General  Omnibus  Co.  1  Hurlst  4 
C.  526,  32  L.  J.  Exch.  N.  S.  34,  9  Jur.  N. 
S.  333,  7  L.  T.  N.  S.  641,  11  Week.  Rep. 
149,  17  Eng.  Rul.  Cas.  258. 

Tlie  theft  or  malicious  destruction  of  an 
Article  bailed  by  the  bailee's  servant  creates 
no  liability  on  the  part  of  the  master  under 
the  principle  of  respondeat  superior  for  the 
employee's  torts.  The  master  can  in  such 
case  be  held  only  for  breach  of  contract  to 
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use  due  care,  on  the  principle  of  estoppel, 
or  where  there  has  been  an  express  or  im- 
plied warranty  of  the  honesty  or  reliabil- 
ity of  the  servant. 

Merchants'  Nat.  Bank  v.  Guilmartin,  88 
Ga.  797,  17  L.R.A.  322,  16  S.  E.  831;  Scott 
V.  National  Bank,  72  Pa.  471,  13  Am.  Rep. 
711;  Ray  v.  Bank  of  Kentucky,  10  Bush, 
341;  Schmidt  v.  Blood,  9  Wend.  268,  24 
Am.  Dec.  143;  Jones  v.  Morgan,  90  N.  Y. 

4,  43  Am.  Rep.  131;  Delhi  v.  Ottenville,  14 
Lea,  191;  Giblin  v.  McMullen,  L.  R.  2  P. 
C.  317,  5  Moore,  P.  C.  C.  N.  S.  434,  38 
L.  J.  P.  C.  N.  S.  25,  21  L.  T.  N.  S.  214,  17 
Week.  Rep.  445,  3  Eng.  Rul.  Cas.  613; 
Cheshire  v.  Bailey  [1905]  1  K.  B.  237,  74 
L.  J.  K.  B.  N.  S.  176,  53  Week.  Rep.  322, 
92  L.  T.  N.  S.  142,  21  Times  L.  R.  130, 
1  Ann.  Cas.  94;  Foster  v  Essex  Bank,  17 
Mass.  479,  9  Am.  Dec.  168,  1  Am.  Neg.  Cas. 
602;   Glover  v.  Burbidge,  27  S.  C.  305,  3 

5.  E.  471,  1  Am.  Neg.  Cas.  821;  Comp  v. 
Carlisle  Deposit  Bank,  94  Pa.  409,  1  Am. 
Neg.  Caa.  562;  First  Nat.  Bank  v.  Rex, 
89  Pa.  308,  33  Am.  Rep.  767;  Finucane  v. 
Small,  1  Esp.  316;  Firemen's  Fund  Ins.  Co. 
V.  Schreiber,  160  Wis.  42,  46  L.R.A.(N.S.) 
314,  135  N.  W.  607,  Ann.  Cas.  1913E,  823. 

The  amount  recoverable  by  the  plaintiiT 
must  be  limited  to  what  the  defendant 
would  ordinarily  expect  to  find  in  wearing 
apparel  sent  to  it   for  cleaning   purposes. 

Cussen  v.  Southern  California  Sav.  Bank, 
133  Cal.  534,  85  Am.  St.  Rep.  221,  65  Pac. 
1099;  Hunter  v.  Reed,  12  Pa.  Super.  Ct. 
112. 

Mr.  George  Ij.  Greer  also  for  appellant. 

Messrs.  Charles  Lantz  and  Davis, 
liantz,  &  Wood,  for  respondents: 

It  was  the  duty  of  both  the  employer  and 
of  the  employee  to  take  charge  of  tlie  valu- 
ables which  came  into  their  hands  in  the 
conduct  of  the  business,  and  to  preserve 
them  for  the  owner;  and  no  act  of  the 
plaintiffs  would  justify  the  misappropria- 
tion of  the  property  by  defendant  or  its 
representatives. 

Jessen  v.  Peterson,  N.  &  Co.  18  Cal.  App. 
350,  123  Pac.  219;  Chamberlain  v.  South- 
ern California  Edison  Co.  167  Cal.  503, 
140  Pac.  25. 

The  wilful,  malicious,  and  even  criminal 
act  of  the  servant  is  imputable  to  the  mas- 
ter if  it  is  within  the  scope  of  the  employ- 
ment. 

Bank  of  California  v.  Western  U.  Teleg. 
Co.  52  Cal.  280;  Mitchell  v.  Finnell,  101 
Cal.  616,  36  Pac.  123;  Thomp.  Corp.  §  543; 
First  Nat.  Bank  v.  Graham,  100  U.  S.  699, 
25  L.  ed.  750,  1  Am.  Neg.  Cas.  688;  Schoul- 
er, Bailm.  A  Carr.  3d  ed.  §  52;  Grand  Pa- 
cific Hotel  Co.  V.  Rowland,  88  111.  App. 
519;  Southern  R.  Co.  v.  Chambers,  126 
Ga.    404,    7    L.R.A.(N.8.)    926,    55    S.    E. 
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37;  l^and  Jtortg.  Invest.  Agency  Co.  v. 
Preston,  111)  Ala.  290,  24  So.  707;  Khoin- 
berg  V.  Avenarius,  135  Iowa,  176,  112  N. 
W.  548;  Thomas  v.  Arthurs,  8  Kan.  App. 
126,  54  Pac.  694;  Reynolds  v.  Witte,  13 
S.  C.  5,  36  Am.  Rep.  678;  Donnell  v.  Lewis 
I'ounty  Sav.  Bank,  80  ilo.  J  65;  Hyre  v. 
Central  Bank,  48  Mo.  App.  434;  Johnson 
V.  Uonnell,  90  Js.  Y.  1;  Briggs  v.  Jones, 
8  -Misc.  261,  28  N.  Y.  Supp.  70!);  First  Nat. 
Bank  v.  Uraham,  100  U.  S.  699,  25  L. 
ed.  750,  1  Am.  Keg.  Cas.  588;  Duggins  v. 
Watson,  15  Ark.  127,  60  Am.  Dec.  560; 
Kvansville  &  T.  H.  R.  Co.  v.  McKee,  99 
Ind.  521,  50  Am.  Rep.  102;  Cule  v.  Atlanta 
&  VV.  P.  R.  Co.  102  Ga.  474,  31  S.  E.  107 ; 
Klchengreen  %•.  Louisville  &  N.  R.  Co.  96 
Tenn.  229,  31  L.R.A.  702,  54  Am.  St.  Rep. 
833,  34  S.  W.  219;  Trabing  v.  California 
Nav.  tc  Improv.  Co.  121  Cal.  141,  53  Pac. 
644;  Planters'  Rice-Mill  Co.  v.  Merchants' 
Nat.  Bank,  78  Ga.  674,  3  S.  K.  327;  Field 
V.  Kane,  99  111.  App.  1;  Pennsylvania  Iron 
Works  Co.  V.  Henry  Vogt  Mach.  Co.  139 
Ky.  497,  8  L.R.A.  (N.S.)  1023,  96  S.  W. 
551;  Bank  of  Commerce  v.  Hoeber,  88  Mo. 
37,  57  Am.  Rep.  309;  Dupre  v.  Childs,  52 
App.  Div.  306,  65  N.  Y.  Supp.  179;  Blnmen- 
thal  V.  Shaw,  23  C.  C.  A.  590,  39  U.  S. 
App.  490,  77  Fed.  954. 

Mr.  \V.  J.  Wood  also  for  respondents. 

Melvin,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  the  order  deny- 
ing defendant's  motion  for  a  new  trial. 

The  action  was  one  for  $900,  the  value 
of  a  pair  of  earrings  alleged  to  have  been 
received  by  the  defendant  and  converted 
by  it  to  its  own  use.  IJefendant  is  engaged 
in  the  business  of  cleaning  and  dyeing 
clothes.  Mrs.  Cupelin,  one  of  the  plaintifTs, 
sent  a  suit  of  clothes  belonging  to  her  hus- 
band, the  other  plaintiff,  to  the  establish- 
ment of  the  defendant,  for  the  purpose  of 
having  the  garments  cleaned.  The  suit  was 
delivered  to  the  driver  of  one  of  defendant's 
wagons.  Next  morning  Mrs.  Copelin  tele- 
phoned to  the  defendant's  office  to  learn  if 
some  bank  books,  which  she  believed  she 
had  forgotten  to  remove  from  one  of  the 
pockets  of  the  suit,  had  been  discovered. 
She  was  informed  that  the  books  had  been 
found.  Later,  on  the  same  day,  she  was 
called  on  the  telephone  by  one  of  defend- 
ant's employees  and  asked  if  she  had  missed 
any  jewelry.  After  consultation  with  her 
husband  she  remembered  that  he  had 
pinned  in  the  watch  pocket  of  the  trousers 
which  she  had  sent  to  the  cleaners,  a  small 
bag  containing  some  of  her  rings  and  a  pair 
of  earrings  worth  $900.  Both  plaintiffs 
testified  to  Mr.  Copelin's  custom  of  carry- 
ing bis  wife's  jewelry  in  this  way.  Both 
L.R.A.1915C. 


also  testified  that  the  defendant  had  re- 
turned to  them  the  bag  and  the  rings,  but 
that  they  had  never  received  the  earrings. 

Defendant  introduced  as  witnesses  the 
employees  through  whose  hands  the  clothei 
had  passed.  The  driver  testified  that  he 
had  received  the  clothes  and  delivered  them 
at  the  laundry  witliout  examining  the  gar- 
ments or  taking  anything  from  the  pockets. 
The  young  woman  who  had  searched  for 
and  found  the  bank  books  swore  that  she 
had  found  nothing  else.  She  passed  the 
suit  to  another  young  woman,  who  marked 
the  garments  for  identification.  The  latter 
said  she  had  neither  searched  for  nor  found 
anything  in  the  pockets,  but  that  she  had 
passed  the  clothes  to  Mr.  Gray,  who8<- 
spe<'ial  duty  it  was  to  examine  all  cloth- 
ing received  by  defendant,  so  that  articlcn 
likely  to  damage  the  cloth  during  the  proc- 
ess of  cleaning  might  be  removed.  Accord- 
ing to  his  testimony,  Mr.  Gray  found  the 
finger  rings  and  nothing  else.  They  were 
in  a  small  bag,  which  was  loose  in  the 
watch  pocket  of  the  trousers,  not  pinne<l 
in  that  pocket  as  plaintiffs  testifieil  it  had 
been.  There  was  a  discrepancy  in  the  te>- 
tiniony  regarding  the  number  of  ringa 
found.  Gray  said  there  were  three,  and 
plaintiffs  insisted  that  tlierc  were  four,  but 
this  variance  is  entirely  immaterial  on  ap- 
peal, because  plaintiffs  admitted  that  all 
of  the  rings  which  bad  been  left  in  the 
pocket  had  been  returned  to  them. 

The  defendant  insists  that  the  evidenco 
was  insuincient  to  sustain  the  findings  of 
the  trial  court.  Respondents,  on  the  other 
hand,  are  of  the  opinion  that  the  facts  of 
the  case  bring  it  within  the  principles  an- 
nounced by  §  2338  of  the  Civil  Code.  It 
appears  from  the  testimony  that  because 
frequently  articles  were  left  in  the  pockets 
of  clothes  sent  to  defendant's  establish- 
ment to  be  cleaned,  dyed,  or  repaired,  de- 
fendant employed  a  man  whose  special  duty 
it  was  to  search  for  such  articles.  Section 
2338  of  the  Civil  Code  is  as  follows: 

"Unless  required  by  or  under  the  author- 
ity of  law  to  employ  that  particular  agent, 
a  principal  is  responsible  to  third  persons 
for  the  negligence  of  his  agent  in  the  trans- 
action of  the  business  of  the  agency,  includ- 
ing wrongful  acts  committed  by  such  agent 
in  and  as  a  part  of  the  transaction  of  such 
business,  and  for  his  wilful  omission  to 
fulfil  the  obligations  of  the  principal." 

It  is  argued  that  according  to  the  tes- 
timony of  plaintiffs  the  bag  containing  the 
earrings  was  securely  tied  when  it  was  sent 
to  the  cleaners:  that,  as  Mr.  Gray  testi- 
fied, it  was  securely  tied  when  he  took  it 
from  the  pocket:  that  it  had  been  constant- 
ly in  the  possession  of  the  servants  of  de- 
fendant since  leaving  that  of  Mrs.  Copelin; 
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that  even  admitting  tlie  absence  of  liabil- 
ity for  the  loss  of  anything  which  might 
have  dropped  from  the  pockets  and  been  so 
lost  in  the  ordinary  handling  of  the  clothes 
prior  to  the  search  for  the  articles,  the  fact 
that  the  bag  was  tied  precluded  such 
theory ;  and  that  therefore  the  court  was 
justified  in  assuming  the  abstraction  to 
have  been  by  one  of  the  agents  of  the  de- 
fendant in  the  transaction  of  his  business 
and  as  a  part  of  such  transaction.  The 
trouble  with  this  theory  is  that  a  search 
of  the  clothing  of  customers  and  the  pre- 
servation of  articles  careles:>ly  left  in  pock- 
ets was  no  part  of  the  contract  between  the 
customer  and  the  cleaner.  The  defendant 
(whose  duty  was  merely  to  clean  tlie 
clothes  of  Mr.  Copelin  and  to  take  slight 
care  in  preserving  articles  which  might  be 
left  therein)  had  not  assumed  the  func- 
tions of  an  insurer  merely  because  it  had, 
out  of  an  abundance  of  caution,  appointed 
a  searcher  for  lost  articles. 

The  defendant  was  not  a  voluntary  bailee 
of  tlie  jewelry  of  the  plaintiffs  which  came 
into  custody  of  its  servants  without  its  con- 
sent or  knowledge.  Because  one  of  those 
servants  was  charged  with  the  duty  of 
searching  clothing,  it  cannot  be  said  that 
defendant  must  pay  for  property  left  in 
the  pocket  of  Mr.  Copelin's  garment  and 
stolen   by   somebody. 

There  was  no  jury,  and  the  learned  judge 
of  the  trial  court  did  not  find  that  any 
particular  employee  of  defendant  stole  the 
earrings.  In  his  written  opinion  he  used 
the  following  language:  "I  am  satisfied 
that  someone  in  the  employ  of  the  defend- 
ant must  have  taken  the  earrings."  To 
sustain  the  judgment,  therefore,  we  would 
be  compelled  to  hold  that  if  any  person 
intrusted  with  the  handling  of  the  suit  of 
clothing  stole  the  property  left  in  a  pocket, 
the  defendant  would  be  liable.  The  alle- 
gation of  the  complaint  was  that  defendant, 
"being  in  the  possession  of  the  said  ear- 
rings, unlawfully  converted  and  disposed 
of  the  same  to  its  own  use,"  and  the 
finding  was  that  the  allegations  contained 
in  the  complaint  were  true.  But  it  was  not 
shown  that  the  defendant  ever  personally, 
or  by  any  of  its  ofBcers,  knew  of  the 
presence  of  the  valuables  in  Mr.  Copelin's 
clothing.  Unless,  therefore,  the  wrong  of 
the  servant  was  committed  within  the  scope 
of  his  employment,  the  corporation  was 
not  bound. 

Respondents  cite  such  cases  as  Cham- 
berlain V.  Southern  California  Edison  Co. 
167  Cal.  603,  140  Pac.  26,  where  depart- 
ment 2  of  this  court  adopted  with  approval 
the  following  statement  of  the  rule  as  con- 
tained in  10  Cyc.  120.5 :  "Under  the  rule  of 
respondeat  superior  a  corporation  is  civil- 
L.R.A.101.5C. 


ly  liable  for  torts  comniitltHl  by  its  agent 
or  servant  while  acting  within  the  scopu  of 
his  employment,  althou<;h  the  corporation 
neither  authorized  the  doing  of  the  particu- 
lar act  nor  ratified  it  after  it  was  done." 

Uniiuestionably  that  is  the  general  rule, 
and  we  pointed  out  the  additional  facts  in 
the  Chamberlain  Case  that  the  servant  who 
caused  the  injury  was  operating  the  motor 
car  under  authority  of  his  principal,  and 
that  the  defendant  ratified  his  act  by  re- 
pairing, for  a  consideration,  the  automobile 
which  the  servant  was  engaged  in  "tow- 
ing" to  its  shop.  In  that  ease  and  in  simi- 
lar ones,  there  was  no  doubt  about  the  of- 
fending sei'vant  acting  within  the  scope  of 
his  authority.  It  is  the  duty  of  a  seiTant 
to  drive  an  automobile  on  the  public  street 
safely,  and  his  negligence  is  imputable  to 
his  principal,  who  is  bound  to  employ  a 
skilled  man  for  such  work.  But  when  a 
servant  whose  duty  it  is  to  collect,  mark, 
or  even  search  clotlies  steals  valuables  left 
therein  without  the  wish  or  consent  of  his 
principal,  he  is  not  acting  within  the  scope 
of  his  occupation.  The  liability  of  the  mas- 
ter docs  not  extend  to  wilful  or  malicious 
acts  of  the  ger\'ant  done  while  engaged  in 
the  master's  service,  but  independent  of 
that  8er\'ice  and  for  the  servant's  own  bene- 
fit. And  this  is  true  even  where  the  em- 
ployment furnishes  the  opportunity  for  the 
wrongdoing. 

In  Walsh  v.  Hunt,  120  Cal.  47,  39  L.R.A. 
697,  52  Pac.  115,  this  court  was  consider- 
ing the  act  of  an  agent  to  whom  an  execut- 
ed note  and  mortgage  had  been  left  for  de- 
livery. The  agent  altered  the  figures  evi- 
dencing the  principal  sum  and  the  rate  of 
interest.  It  was  held  that  while  the  forger 
was  admittedly  the  agent  of  the  defendant 
for  certain  purposes,  he  had  no  implied  or 
ostensible  autliority  conferred  upon  him 
to  commit  a  forgery.  So,  here,  the  agency 
of  the  employees  of  the  Berlin  Dyeworks 
&.  Laundry  Company  in  no  instance  extend- 
ed permission  to  steal  jewelry  on  behalf  of 
that  corporation.  In  Rahmel  v.  Lehndorff, 
142  Cal.  683,  65  L.R.A.  88,  100  Am.  St. 
Rep.  154,  76  Pac.  600.  16  Am.  Xeg.  Rep.  7, 
it  was  held  that  an  innkeeper  was  not 
liable  for  an  assault  and  battery  com- 
mitted by  a  waiter  in  his  dining  room  upon 
one  of  his  guests.  In  the  opinion,  written 
by  the  late  Chief  Justice  Beatty,  the  rule 
is  thus  stated:  "By  the  general  law  of 
master  and  servant,  the  master  is  not  liable 
for  the  malicious  torts  of  the  servant  com- 
mitted outside  of  the  scope  of  his  employ- 
ment. The  wrongful  act  must  be  one  which 
the  servant  is  empowered  under  some  cir- 
cumstances to  do.  It  must  be  something 
which  his  employment  contemplated,  as, 
for  instance,  the  ejection  of  a  passenger  or 
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intruder  from  a  railroad  car.  Conductors 
and  brakemen  have  authority  to  eject  dis- 
orderly passengers,  or  porssons  who  refuse 
to  pay  their  fare,  and  it  is  left  to  their 
discretion  when  such  authority  shall  be 
exercised.  In  a  proper  case  they  may  eject 
a  passenger  without  incurring  any  liability 
themselves  or  imposing  any  liability  upon 
their  employer,  but  if  they  eject  him  wrong- 
fully and  maliciously,  tlie  carrier  is  liable 
upon  the  general  ground  that  the  act  is 
one  which,  if  lawfully  done,  could  be  done 
in  the  employer's  name,  and  justified  by  his 
authorization.  The  law  on  this  point  is 
very  clearly  stated  in  Coolcy  on  Torts 
( *  *535  et  seq. ) ,  and  in  none  of  the  decisions 
of  this  court  has  a  stricter  rule  been  en- 
forced than  as  above  stated.  Under  that 
rule,  the  defendant  cannot  be  held  liable, 
because  there  is  no  finding  and  no  rea.3on 
to  presume  that  defendant  ever  authorized 
his  servants  to  assault  his  guests,  or  aj>y 
other    person,    under    any    circumstances." 

In  Stephenson  v.  Southern  P.  Co.  93  Cal. 
500,  15  L.R.A.  475,  27  Am.  St.  Rep.  223, 
29  Pac.  234,  it  was  held  that  defendant's 
engineer  who,  to  frighten  passengers  on  a 
street  car  which  was  in  close  pro.\imity  to 
defendant's  track,  backed  his  engine 
towards  said  street  car,  was  not  acting 
within  the  scope  of  his  employment,  and 
that  defendant  waa  not  liable  for  the  injury 
sustained  by  a  passenger  who  leaped  from 
the  street  car  to  avoid  the  apparent  peril, 
l-'amiliar  examples  of  nonliability  of  a  per- 
son for  the  torts  of  his  servant  committed 
outside  of  the  ■  scope  of  the  latter's  duty 
are  found  in  the  so-called  "joy  ride"  cases, 
wherein  owners  of  automobiles  have  been 
held  not  liable  for  injuries  inflicted  by 
their  servants  while  using  the  masters' 
motor  cars  without  authority.  We  had  oc- 
casion to  cite  the  leading  cases  on  this 
subject  in  Chamberlain  v.  Southern  Cali- 
fornia Edison  Co.  167  Cal.  503,  140  Pac.  25. 
The  same  principle  is  applicable  to  the 
facts  of  this  case. 

The  defendant  was  not  chargeable  as  an 
involuntary  bailee.  At  common  law  one 
could  not  be  made  a  bailee  without  his  con- 
sent. 9  Am.  &  Eng.'Enc.  Law,  2d  ed.  283. 
The  Civil  Code,  §§  1815,  1816,  modifies 
this  rule  by  providing  that  "an  involuntary 
deposit  is  made  by  the  accidental  leaving 
or  placing  of  personal  property  in  the  pos- 
session of  any  person,  without  negligence 
on  tlie  part  of  its  owner,"  and  that  the  in- 
voluntary depositary  is  bound  to  take 
charge  of  the  property  if  able  to  do  so. 
But  the  plaintiff,  Mrs.  Copelin  was  clearly 
negligent,  and  there  was  no  evidence  that 
defendant's  servants  were  authorized  or  j 
directed  to  accept,  on  behalf  of  their  mas- 
ter, the  care  and  custody  of  property  left ' 
r,.R.A.1916C. 


in  the  clothing  which  they  might  handle  in 
the  course  of  their  employment.  Even  if 
we  should  concede  the  correctness  of  re- 
spondent's contention  that  defendant  oc- 
cupied the  position  of  a  gratuitous  bailee, 
we  should  be  compelled  to  hold  that  the 
corporation  could  not  be  held  for  the  theft. 
The  relation  of  master  and  servant  does 
not  appertain  to  the  wrongful  acts  of  the 
latter  committed  outside  the  scope  of  his 
employment,  upon  the  articles  so  bailed. 
In  Merchants'  Kat.  Bank  v.  Guilmartin.  8S 
Ga.  798,  17  L.R.A.  322,  15  S.  E.  831,  it  was 
held  that  a  bank  is  not  liable  for  the  theft 
by  its  cashier  of  valuable  securities  re- 
ceived from  one  of  its  customers  as  a  spe- 
cial deposit  to  be  kept  simply  for  the  de- 
positor's accommodation,  and  to  be  re- 
turned to  him  on  demand.  It  was  said  by 
the  court,  Mr.  Justice  Lumpkin  delivering 
the  opinion,  that  the  cashier  had  nothing 
to  do  with  the  special  deposit  except  to 
suffer  it  to  remain  in  a  safe  place,  and 
that  consequently,  in  taking  it  to  himself, 
he  was  stepping  aside  from  his  employment 
to  do  an  act  for  personal  gain.  "Such  an 
act  [to  quote  directly  from  the  opinion] 
is  lacking  both  in  the  rendition  of  and  in 
the  intent  to  render  any  service  to  the  em- 
ployer." 

To  the  same  effect  are  Scott  ▼.  National 
Bank,  72  Pa.  477,  13  Am.  Rep.  711 ;  First 
Nat.  Bank  v.  Rex,  89  Pa.  312,  33  Am.  Rep. 
767;  Comp  v.  Carlisle  Deposit  Bank,  94 
Pa.  409,  1  Am.  Neg.  Cas.  562;  Foster  v. 
Essex  Bank,  17  Mass.  496,  9  Am.  Dec.  168, 
1  Am.  Neg.  Cas.  602;  Qlover  v.  Burbidgc, 
27  S.  C.  306,  3  S.  E.  471,  1  Am.  Neg.  Cas. 
821;  and  Deihl  v.  Ottenvillc,  14  Lea,  191. 

It  follows  that  the  order  denying  defend- 
ant's motion  for  a  new  trial  must  be  re- 
versed; and  it  is  so  ordered. 

We  concur:  Sullivan,  Ch.  J.;  Hen- 
sliaw,  J.;  liorigan,  J. 


GEORGIA  SUPREME  COURT. 

J.  W.  GRIFFIN 

V. 

STATE  OF  GEORGIA. 

(142  Ga.  636,  83  S.  E.  540.) 

Bank  —  Insolvency  —  statutory  pre- 
sumption of  fraud  —  constitutional- 
ity. 

1.  Properly  construed,  Penal  Code  1910, 
§  204,  which  provides  for  raising  a  pre- 
sumption of  fraud  against  the  president  and 
directors  of  an  insolvent  bank  chartered  in 
this    state,    is    not    violative    of    the    14th 
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Amendment  of  the  Constitution  of  the 
United  States,  on  the  ground  that  it 
abridges  the  privileges  and  immunities  of 
citizens  of  the  United  States,  or  deprives 
the  president  and  directors  of  an  insolvent 
bank  of  the  equal  protection  of  the  laws, 
or  deprives  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  on  the 
ground  that  similar  provisiona  have  not 
been  made  in  regard  to  the  president  and 
directors  of  other  corporations  than  banks, 
(a)  That  section  is  not  violative  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States  for  any  of  the  reasons  set 
out  in  tJie  first  question  bf  the  court  ef 
appeals. 

Constitutional  l«w  ^  5th  Amendment  — 
effect. 

2.  The  5th  Amendment  of  the  Constitu- 
tion of  the  United  States  is  not  a  limita- 
tion upon  the  power  of  the  states,  but  oper- 
ates upon  the  national  government  only. 
Accordingly,  §   204  of  the  Penal   Code  of 


1910  is  not  invalid, 
that  Amendment. 


being  violative  of 


Same  —  due  process  —  statutory  pre- 
sumption. 

3.  Penal  Code  1910,  §  204,  is  not  violative 
of  article  1,  §  1,  ^  3,  of  the  state  Constitu- 
tion, which  declares  that  "no  person  shall 
be  deprived  of  life,  liberty,  or  property,  ex- 
cept by  due  process  of  law." 
Insolvency  —  what  constitutes. 

4.  Within  the  meaning  of  Penal  Code 
1910,  §  204,  the  "insolvency"  of  a  bank  is 
that  condition  in  which  its  entire  property 
and  assets  are  insufficient  to  pay  all  of  its 
debts. 

(a)  If  the  entire  property  and  assets  of 
a  bank  are  sufficient  to  discharge  its  lia- 
bilities, it  is  not  insolvent,  within  the  mean- 
ing of  the  Penal  Code  1910,  §  204,  although 
it  may  not  be  able  to  pay  its  debts  imme- 
diately as  they  become  due,  or  to  pay  its 
depositors  on  demand. 

(b)  Civ.  Code  1910,  §  2306,  which  pro- 


Sote.  —  Poiver  of  legislature  to  enact 
prima  facie  rule  of  evidence  for  crim- 
itutl  caaea. 

I.  Introductory,   717. 
II.  Particular  constitutional  questions. 

a.  Due  process  of  law,   719. 

b.  Equal  protection  of  the  laws,  723. 

c.  Trial  by  jury,  724. 

d.  Right  to  be  confronted  with  wit- 

nesses, 725. 

e.  Involuntary  servitude,  725. 

f.  The  question  of  assumption  of  ju- 

dicial functions  by  the   legisla- 
ture, 727. 

III.  Particular  subjects  or  facts. 

a.  Gaming,  727. 

b.  Dealing  in  futures,  728. 

c.  Liquor  laws. 

1.  In  general,    729. 

2.  United      States      license      as 

prima  facie  evidence,  731. 

d.  Failure  of  bank,  732. 

c.  Frauds  on  employers,  733. 

f.  Frauds  on  hotels,  etc.,  733. 

g.  Bastardy,  733. 

b.  Possession  of  marked  bottles,  etc., 

734. 
I.  Possession  of  stolen  property,  734. 
j.  Reputation  or  repute  as  evidence, 

734. 
k.  Miscellaneous  statutes,  736. 

IV.  Miscellaneous,   730. 

/.  Introductory. 

This  note  is  confined  to  criminal  statutes. 
For  power  of  legislature  to  make  injury 
prima  facie  evidence  of  negligence,  sec  the 
note  to  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnip- 
seed,  32  L.R.A.(\.S.)  226.  For  the  earlier 
cases  on  legislative  power  to  make  posses- 
sion of  a  certain  amount  of  intoxicating 
liquor  evidence  of  an  intent  to  violate  the 
law  against  illegal  sales,  see  the  note  to 
State  V.  Barrett,  1  L.R.A.(N.S.)  626.  For 
burden  of  proof  as  to  license  or  permit  in 
prosecution  for  sale  of  intoxicating  liquor 
L.R.A.1915C. 


without  a  license,  see  the  note  to  Bell  v. 
SUte,  36  L.R.A.(N.S.)  98.  See  also  upon 
the  general  subject  the  note  to  Banks  v. 
State,  2  L.R.A.(N.S.)   1007. 

The  reader  will,  of  course,  understand 
that  some  of  the  matters  in  subdiv.  II.  in- 
fra, classified  separately  from  "Due  process 
of  law,"  might  properly  be  covered  by  tliat 
general  designation.  This  is  particularly 
so  where  some  right  is  not  expressed  in 
terms  in  a  Constitution. 

The  statute  under  consideration  in  Grif- 
fin v.  State  was  also  sustained  in  You- 
mans  v.  State,  7  Ga.  App.  101,  66  S.  E.  383. 
For  further  proceedings  in  the  Georgia 
court  of  appeals  in  the  Gbiffin  Case  sub- 
sequently to  the  decision  of  the  supreme 
court,  see  83  S.  E.  891. 

The  reader  will,  of  course,  distinguish 
between  the  matter  of  making  a  fact  prima 
facie  evidence  of  an  offense,  and  the  matter 
of  creating  a  substantive  offense.  Thus,  to 
make  the  drawing  of  the  curtains  of  a  sa- 
loon prima  facie  evidence  of  tlie  unlaw- 
ful sale  of  liquor  is  a  different  thing  from 
making  the  drawing  of  such  curtains  an 
offense.  This  note  is  not  concerned  with 
the  question  of  the  power  to  create  sub- 
stantive offenses. 

"Prima  facie  evidence." 

"Prima  facie  evidence  is  sufficient  evi- 
dence to  outweigh  the  presumption  of  inno- 
cence, and  if  not  met  by  opposing  evidence, 
to  support  a  verdict  of  guilty.  'It  is  such 
as,  in  judgment  of  law,  is  sufficient  to  es- 
tablish the  fact;  and,  if  not  rebutted,  re- 
mains sufficient  for  the  purpose.'  Kolly  v. 
Jackson,  6  Pet.  632,  8  L.  cd.  526,"  Ba'iley 
v.  Alabama,  219  U.  S.  210,  55  h.  ed.  191, 
31  Sup.  Ct.  Rep.  145,  reversing  161  Ala. 
75,  49  So.  886. 

Limitations  of  legislative  power  to  make 
rules  of  evidence. 

The  limitations  upon  the  power  of  the 
legislature  in  making  certain  facts  prima 
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vides  for  the  winding  up  of  a  bank  by  the 
state  bank  examiner  under  certain  circum- 
stances therein  declared,  does  not  furnish  a 
definition  of  insolvency  to  be  applied  in  con- 
struing Penal  Code  1910,  §  204. 

(November  11,  1914.) 

CERTIFICATION  by  the  Court  of  Appeals 
for  the  opinion  of  the  Supreme  Court 
of  questions  arising  upon  trial  of  an  in- 
formation charging  defendant  with  accept- 
ing a  deposit  knowing  the  bank  was  insol- 
vent.    Negative  answers  returned. 

The  questions  certified  by  the  court  of 
appeals  to  the  supreme  court  were  us  fol- 
lows: 

'•(1)  Is  §  204  of  the  Penal  Code  of  Geor- 
gia of  1910  violative  of  the  provisions  of 


the  14th  Amendment  of  the  Constitution  of 
the  United  States,  that  'no  state  shall  make 
of  enforce  any  law  whicli  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,'  for  the  reason  that 
the  provision  of  this  section  of  the  Code 
that  every  insolvency  of  a  chartered  bank 
shall  be  deemed  fraudulent,  and  the  presi- 
dent and  directors  shall  be  severally  pun- 
ished by  imprisonment  and  labor  in  the 
penitentiary,  abridges  the  privileges  and 
immunities  of  citizens  of  the  United  States, 
or  deprives  the  president  and  dire<itoTs  of 
such  a  bank  of  equal  protection  of  the  laws 


facie  evidence  of  the  main  fact  in  question 
are  tliat  the  evidentiary  fact  should  have  a 
fair  and  reasonable  relation  to  the  main 
fact  and  a  tendency  to  prove  it,  and  that 
the  defendant  should  not  be  deprived  of 
proper  opportunity  to  submit  all  the  facts 
bearing  upon  the  issue.  Sec  authorities 
in   next  paragraph;   see  also  infra,  II.  a. 

Judicial  explanations  of  the  doctrine. 

In  People  v.  Cannon,  139  N.  Y.  32,  36 
Am.  St.  Rep.  688,  34  N.  E.  759,  infra,  III.  h, 
the  court  said:  "It  cannot  be  disputed 
that  the  courts  of  this  and  other  states 
are  committed  to  the  general  principle  that 
even  in  criminal  prosecutions  the  legislature 
may,  with  some  limitations,  enact  that 
when  certain  facts  have  b^en  proved  tliey 
shall  be  prima  facie  evidence  of  the  exist- 
ence of  the  main  fact  in  question.  .  .  . 
The  limitations  are  tiiat  the  fact  upon 
which  the  presumption  is  to  rest  must  have 
some  fair  relation  to.  or  natural  connec- 
tion with,  the  main  fact.  The  inference  of 
the  existence  of  the  main  fact  because  of 
the  existence  of  the  fact  actually  proved 
must  not  be  merely  and  purely  arbitrary, 
or  wholly  unreasonable,  unnatural,  or  ex- 
traordinary, and  the  accused  must  have  in 
4>ach  case  a  fair  opportunity  to  make  his 
<lefen8e,  and  to  submit  the  whole  cuse  to 
the  jury,  to  be  decided  by  it  after  it  has 
weighed  all  the  evidence,  and  given  such 
weight  to  the  presumption  a-s  to  it  shall 
seem  proper.  A  provision  of  this  kind  does 
not  take  away  or  impair  the  right  of  trial 
by  jury.  It  does  not  in  reality  and  Anally 
change  the  burden  of  proof.  The  people 
must  at  all  times  sustain  the  burden  of 
proving  the  guilt  of  the  accused  beyond  a 
reasonable  doubt.  It,  in  substance,  enacts 
that,  certain  facts  being  proved,  the  jury 
may  regard  them,  if  believed,  as  suiTieient 
to  convict,  in  the  absence  of  explanation  or 
contradiction.  Even  in  that  case,  the  court 
could  not  legally  direct  a  conviction.  It 
cannot  do  so  in  any  criminal  ease.  That 
is  solely  for  the  jury,  anil  it  could  have 
the  right,  after  a  survey  of  the  whole  case, 
to  refuse  to  convict  unless  satisfied  he- 
L.R.A.1015C. 


yond  a  reasonable  doubt  of  the  guilt  of 
the  accused,  even  though  tlie  statutory 
prima  facie  evidence  were  uncontradicted." 
See  also  Board  of  Excise  v.  Merchant,  103 
N.  Y.  14.3,  57  Am.  Rep.  70S,  8  N.  E.  484, 
infra,  II.  a,  and  III.  c,  1. 

In  Bailey  v.  Alabama,  219  U.  S.  219,  55 
L.  ed.  191,' 31  Sup.  Ct.  Rep.  145,  infra,  II. 
e,  the  court  said:  "Tliis  court  has  frequent- 
ly recognized  the  general  power  of  every 
legislature  to  prescribe'  the  evidence  which 
shall  be  received  and  the  effect  of  that  evi- 
dence, in  the  courts  of  its  own  government. 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  749,  37  L.  ed.  905,  13  Sup.  Ct.  Rep. 
1016.  In  the  exercise  of  this  power  numer- 
ous statutes  have  been  enacted  providing 
tliat  proof  of  one  fact  shall  be  prima  facie 
evidence  of  the  main  fact  in  issue;  and 
where  the  inference  is  not  -purely  arbitrary, 
and  there  is  a  rational  relation  between 
the  two  facts,  and  the  accused  is  not  de- 
prived of  a  proper  opportunity  to  submit 
all  the  facts  bearing  upon  the  issue,  it  has 
been  held  that  such  statutes  do  not  vio- 
late the  requirements  of  duo  process  of  law. 
Adams  V.  New  York,  192  U.  S.  585,  48  L. 
ed.  575,  24  Sup.  Ct.  Rep.  372;  Mobile,  J. 
&  K.  C.  R.  Co.  v.  Turnipseed,  219  U.  S. 
35,  55  L.  ed.  78,  32  L.R.A.(N.S.)  228,  31 
Sup.  Ct.  Rep.  130,  2  N.  C.  C.  A.  243,  Ann. 
Cas.  1912A,  463.  The  latest  expression 
upon  this  point  is  found  in  the  case  last 
cited,  where  the  court,  by  Mr.  Justice  Lur- 
ton,  said:  'That  a  legis'lative  presumption 
of  one  fact  from  evidence  of  another  may 
not  constitute  a  denial  of  due  process  of 
law,  or  a  denial  of  the  equal  protection  of 
the  law,  it  is  only  essential  that  there  shall 
be  some  rational  connection  between  the  fact 
proved  and  the  ultimate  fact  presumed,  and 
that  the  inference  of  one  fact  from  proof 
of  another  shall  not  be  so  unreasonable  as 
to  be  a  purely  arbitrary  mandate.  So. 
also,  it  must  not,  under  guise  of  regulating 
the  presentation  of  evidence,  operate  to 
preclude  the  party  from  the  right  to  pre- 
sent his  defense  to  the  main  fact  thus  pre- 
sumed. If  a  legiilative  provision  not  un- 
reasonable in  itself,  prescribing  a  rule  of 
evidence,  in  either  criminal  or  civil  cases. 
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with  like  officers  of  other  corporations,  as 
to  whom  there  is  no  law  pruviding  that  in- 
solvency of  the  corporation  shall  be  deemed 
fraudulent,  and  that  the  president  and  di- 
rectors or  other  officers  shall  be  severally 
punishable  by  imprisonment  and  labor  in 
the  penitentiary  on  proof  of  insolvency  of 
the  corporation,  or  for  the  reason  that  this 
provision  of  the  Code  destroys  or  abridges 
the  presumption  of  innocence  which  the 
law  raises  as  evidence  in  behalf  of  everyone 
charged  with  crime,  or  for  the  reason  that 
it  deprives  the  president  and  directors  of 
an  insolvent  chartered  bank  of  the  right 
of  presenting  their  defense  to  the  charge  of 
fraudulent  intent,  especially  since,  under 
the  law  of  this  state,  the  defendant  is  de- 
prived of  the  riglit  of  testifying  in  his  own 


behalf,  or  for  the  reason  that  this  section 
of  the  Code  declares  insolvency  of  a  char- 
tered bank  to  be  fraudulent  and  provides 
that  the  president  and  directors  of  the  bank 
shall  be  punished,  even  though  they  had 
nothing  to  do  with  the  management  of  the 
bank,  and  though  the  insolvency  was  not 
brought  about  by  their  conduct  or  witli 
their  knowledge,  or  for  any  other  reason 
suggested   by  the  defendant's  demurrer? 

"(2)  Is  §  204  of  the  Penal  Code,  for  any 
of  the  reasons  stated  in  the  foregoing  ques- 
tion, violative  of  the  provision  of  the  5th 
Amendment  of  the  Constitution  of  the 
United  States  that  'no  person  shall  .  .  . 
be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  lawt' 

"(3)  Is  §  204  of  the  Penal  Code,  for  any 


does  not  shut  out  from  the  party  affected 
a  reasonable  opportunity  to  submit  to  the 
jury  in  his  defense  all  of  the  facts  bear- 
ing upon  the  issue,  there  is  no  ground  for 
holding  that  due  process  of  law  has  been 
denied  him.' " 

These  observations  of  Mr.  Justice  Lur- 
ton  were  also  quoted  iri  Kx  parte  Wood- 
ward, 181  Ala.  97,  61  So.  295,  infra.  III. 
c.  1. 

Compare  in  general  the  views  of  Selden, 
J.,  in  \\'ynehamer  v.  People,  13  N.  Y.  446, 
infra,  II.  a. 

The  evidentiary  facts  and  conditions 
should  be  relative  to  the  inquiry  and  tend 
to  prove  the  fact  in  issue.  State  v.  Dowdy, 
145  N.  C.  432,  58  S.  E.  1002,  infra.  III. 
c,  2. 

See  also  Griffi:«  v.  State. 

In  State  v.  Potello,  40  Utah,  56,  119  Pac. 
1023,  infra.  III.  i,  the  court  referred  to  the 
note  to  Banks  v.  State,  2  L.R.A.(N.S.)  as 
follows:  "As  correctly  stated  in  Notes 
to  Cases,  2  L.R.A.(N.S'.)  1009:  'Most  of 
the  statutory  rules  of  evidence  that  have 
been  upheld  are  in  the  form  of  a  declara- 
tion that  certain  facts  shall  be  prima  facie 
evidence  of  another  fact,  and  the  distinc- 
tion generally  observed  by  the  courts  is 
that  between  declaring  certain  facts  conclu- 
sive evidence  of  another  fact,  and  declar- 
ing them  prima  facie  or  presumptive  evi- 
dence of  another  fact.' " 

In  Diamond  v.  State,  12.3  Tenn.  348,  131 
S.  \V.  606,  infra.  III.  c,  2,  the  court,  in 
s\istaining  the  constitutionality  of  a  stat- 
ute providing  that  the  procuring  of  a 
United  States  revenue  license  must  be 
taken  as  prima  facie  evidence  that  the  per- 
son so  procuring  it  is  engaged  in  the  liquor 
business,  said :  "A  statute  making  the  pos- 
session of  an  internal  revenue  license  or 
other  fact  indicated  by  the  legislature 
prima  facie  evidence  of  the  carrying  on  of 
a  prohibite<l  business  does  not  make  it  ob- 
ligatory upon  the  jury  to  convict  after  the 
presentation  of  such  evidence,  but  shifts 
upon  the  accused  the  duty  to  explain.  The 
rule  is  that  statutes  which  undertake  to 
make  evidence  of  certain  facts  absolute  or 
conclusive  proof  of  guilt  are  unconstitu- 
L.R.A.]nl5C. 


tional.  Those,  however,  which  merely  de- 
clare statutory  presumptions  affecting  the 
burden  of  proof,  are  valid." 

In  this  connection  reference  may  be  made 
to  State  V.  Donate,  127  La.  393,  53  So. 
662,  where  a  statute  was  sustained  provid- 
ing that  a  certificate  of  the  internal  revenue 
collector  showing  that  an  internal  revenue 
license  or  permit  was  issued  within  one 
year  preceding  the  finding  of  the  indictment 
or  the  filing  of  the  bill,  which  covered  the 
period  within  which  the  licensee  was 
charged  with  keeping  a  grog  and  tippling 
shop  or  retailing  spirituous  or  intoxicating 
liquors,  was  prima  facie  evidence  that  the 
licensee  was  guilty  of  keeping  a  grog  or 
tippling  shop  or  retailing  spirituous  or  in- 
toxicating liquors  in  violation  of  law.  The 
court  stated  that  if  the  legislature  leaves 
the  door  open  to  defendant  to  sliow  that 
the  record  offered  against  him  is  not  cor- 
rect, and  that  he  did  not  as  a  matter  of 
fact  take  out  the  license,  Ihe  constitution- 
al guaranties  of  a  fair  trial  and  of  not 
condemning  without  a  hearing  arc  not  in- 
fringed. 

//.  Partirtilar  constitutional  (pieMiona. 

a.  I>ue  proceaa  of  law. 

As  heretofore  stated  the  reader  will,  of 
course,  understand  that  some  of  the  mat- 
ters classified  separately  from  "Due  process 
of  law"  migiit  properly  be  covered  by  that 
general  designation. 

Generally  speaking,  a  statute  declaring  a 
prima  facie  rule  of  evidence  is  not  violative 
of  due  process  of  law. 

Thus,  a  person  is  not  deprived  of  the 
right  of  due  process  of  law  by  a  statute 
providing  that  the  finding  of  gambling  im- 
plements in  a  house  shall  be  prima  facie 
evidence  that  such  house  is  kept  for  i.h« 
purpose  of  gambling  (Wooten  v.  State,  24 
Fla.  335,  1  L.R.A.  819,  5  So.  39,  infra.  III. 
a)  ;  nor  by  a  statute  providing  that  it  shall 
be  sufficient  to  show  the  character  of  a 
house  bv  repute  (State  v.  Weston,  3  Ohio 
S.  &  C.'P.  Dec.  15,  infra.  III.  j). 

So,  there  is  no  infringement  of  the  con- 
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of  the  reasons  stated  above,  violative  of 
the  provision  of  article  ],  §  1,  ^  3,  of  the 
Constitution  of  the  state  of  Georgia,  that 
'no  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law!' 
"(4)  Is  a  bank  insolvent,  within  the 
meaning  of  §  204  of  the  Penal  Code,  if  the 
entire  property  and  assets  of  the  bank  are 
sufficient  to  discharge  its  liabilities  by 
process  of  liquidation,  even  though  it  may 
not  be  able  to  pay  its  debts  immediately  as 
they  become  due,  or  to  pay  its  depositors 
on  demand?  In  what  respect,  if  any,  is 
the  meaning  of  the  term  'insolvency,'  as 
applied  to  a  chartered  bank,  differentiated 
from  the  meaning  of  that  term  as  applied 
to  the  financial  condition  of  an  individual} 
Are  §»  2306  of  the  Civil  Code  and  204  of  the 


I  Penal  Code  to  be  construed  together,  and 
is  the  test  of  insolvency  indicated  in  the 
former  section  to  be  applied  in  construing 
the- latter?" 

Penal  Code  1810,  §  204  to  which  refer- 
ence is  made  in  the  preceding  questions 
reads,  is  as  follows:  "Every  insolvency  of 
a  chartered  bank,  or  refusal  or  failure 
to  redeem  its  bills  on  demand,  either  with 
specie  or  current  bank  bills  passing  at 
par  value,  shall  be  deemed  fraudulent, 
and  the  president  and  directors  shall  be 
severally  punished  by  imprisonment  and 
labor  in  the  penitentiary  for  not  less  than 
one  year  nor  longer  than  ten  years:  Pro- 
vided, that  the  defendant  may  repel  the 
presumption  of  fraud,  by  showing  that 
the  affairs  of  the  bank   have   been   fairly 


stitutional  guaranty  of  due  process  of  law 
by  a  statute  punishing  bankers  who  receive 
deposits  when  Insolvent  which  are  after- 
ward lost  to  the  depositor,  and  providing 
that  failure  witiiin  thirty  days  after  re- 
ceiving such  a  deposit  shall  be  prima  facie 
evidence  of  an  intent  to  defraud.  Meadow- 
croft  V.  People,  163  111.  56,  35  L.R.A.  176, 
64  Am.  St.  Rep.  447,  45  N.  E.  991. 

A  statute  is  not  unconstitutional  as  a 
deprivation  of  a  person's  lil)erty  without 
due  process  of  law,  which  provides  that 
proof  of  establishing  an  office  where  are 
posted,  from  information  received,  the  fluc- 
tuating prices  of  cotton,  grain,  etc.,  shall 
constitute  prima  facie  evidence  of  guilt  of 
the  offense  prohibited  by  an  act  prohibit- 
ing dealings  in  futures.  Logan  v.  Postal 
Teleg.  &  Cable  Co.  157  Fed.  570,  infra.  III. 
b. 

In  Board  of  Excise  v.  Merchant,  103  N. 
Y.  143,  57  Am.  Rep.  705,  8  N.  E.  484,  infra, 
III.  c,  1,  the  court  of  appeals,  in  sustain- 
ing a  statute  making  the  act  of  drinking  in 
a  place  licensed  for  wholesale  sales,  but 
not  for  drinking,  prima  facie  evidence  of  a 
sale  with  the  intent  that  the  liquor  "should 
be  drank  therein,"  said:  "The  learned 
counsel  for  the  appellant  claims  that  this 
provision  of  the  statute  Is  unconstitutional, 
on  the  ground  that  it  violates  the  consti- 
tutional guaranties  of  due  process  of  law 
and  trial  by  jury.  We  think  the  claim  un- 
founded. The  general  power  of  the  legis- 
lature to  prescribe  rules  of  evidence  and 
methods  of  proof  is  undoubted.  While  the 
power  has  its  constitutional  limitations,  it 
IS  not  easy  to  define  precisely  what  they 
•re.  A  law  which  would  practically  sfiut 
out  the  evidence  of  a  party,  and  thus  deny 
him  the  opportunity  for  a  trial,  would  sub- 
stantially deprive  him  of  due  process  of 
law.  It  would  not  be  possible  to  uphold 
a  law  which  made  an  act  prima  facie  evi- 
dence of  crime,  over  which  the  party 
charged  had  no  control  and  with  which  he 
had  no  connection,  or  which  made  that 
prima  facie  evidence  of  crime  which  had  no 
relation  to  a  criminal  act,  and  no  tendency 
whatever  by  itself  to  prove  a  criminal  act. 
But  so  long  as  the  legislature,  in  prescrib- 
L.K.A.ini5C. 


ing  rules  of  evidence,  in  either  civil  or 
criminal  cases,  leaves  a  party  a  fair  op- 
portunity to  make  his  defense,  and  to  sub- 
mit all  the  facts  to  the  jury  to  be  weighed 
by  them,  upon  evidence  legitimately  bear- 
ing upon  them,  it  is  difficult  to  perceive 
how  its  acts  can  be  assailed  upon  consti- 
tutional grounds.''  But  the  court  in  the 
Auburn  Case  also  decided  that  the  result 
in  the  case  did  not  depend  upon  the  stat- 
ute. 

The  same  statute  had  been  held  invalid 
in  People  v.  Lyon,  27  Hun,  180,  on  the 
ground  that  the  jury,  and  not  the  legis- 
kture,  ought  to  determine  the  guilt. 

In  Adams  v.  Kew  York,  192  U.  S.  585, 
48  L.  ed.  595,  24  Sup.  Ct.  Rep.  372,  affirm- 
ing 176  N.  Y.  351,  63  L.R.A.  406,  98  Am. 
St.  Rep.  675,  68  N.  E.  636,  in  response  to 
the  argument  that  the  statute  making  the 
possession  of  policy  slips,  etc.,  presumptive 
evidence  of  "possession  thereof  knowingly," 
in  violation  of  a  provision  making  such 
"possession  knowingly"  a  crime,  violated 
the  14th  Amendment  to  the  United  States 
Constitution,  the  court  said:  "We  fail  to 
perceive  any  force  in  tliis  argument.  The 
policy  slips  arc  property  of  an  unusual 
character,  and  not  likely,  particularly  in 
large  quantities,  to  be  found  in  the  pos- 
session of  innocent  parties.  Like  other 
gambling  paraphernalia,  their  possession 
indicates  their  use  or  intended  use,  and 
may  well  raise  some  inference  against  their 
possessor,  in  the  absence  of  explanation. 
Such  is  the  effect  of  this  statute.  Innocent 
persons  would  have  no  trouble  in  explain- 
ing the  possession  of  these  tickets,  and  in 
any  event  the  possession  is  only  prima  facie 
evidence,  and  the  party  is  permitted  to 
produce  such  testimony  as  will  show  the 
truth  concerning  the  possession  of  the  slips. 
Furthermore,  it  is  within  the  established 
power  of  the  state  to  prescribe  the  evidence 
which  is  to  be  received  in  the  courts  of  its 
own  government.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  69&-720,  37  L.  ed.  905- 
918,  13  Sup.  Ct.  Rep.  1016." 

See  also  supra,  I.,  "Judicial  explana- 
tions," and  State  v.  Griffin,  154  N.  C.  611, 
70  S.  E.  202,  infra,  II.  e. 
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field'  that  in  a  statute  prohibiting  the  em- 
ployment of  workmen  on  public  works  for 
more  than  eight  hours  a  day,  the  pro- 
vision that  working  more  than  eight  hours 
in  any  one  day  shall  be  prima  facie  evi- 
dence of  the  violation  of  the  statute  is 
contrary  to  fundamental  principles  of 
criminiU  law,  aa  the  statute  already  pro- 
vided that  in  cases  where  a  Saturday  half 
holiday  is  given,  employees  may  work  more 
than  eight  hours  on  other  days  of  the  week, 
and  that  such  cases  would  be  common  and 
in  all  of  them  work  for  a  longer  time  than 
eight  hours  on  any  other  day  would  not 
indicate  a  probability  of  violation  of  the 
law;  and  thus  the  evidence  has  no  tend- 
ency to  establish  guilt. 

See  also  Com.  v.  Anselvich,  186  Mass. 
376,  104  Am.  St.  Rep.  590,  71  N.  E.  790, 
infra,  II.  b. 

Interference  with  the  presumption  of  inno- 
cence. 

It  is  not  a  valid  objection  to  statutory 
prima  facie  rules  of  evidence  that  they  in- 
terfere with  the  presumption  of  innocence. 
Meadoweroft  v.  People,  163  111.  56,  35 
L.R.A.  176,  54  Am.  St.  Rep.  447,  45  N.  E. 
991 ;  State  v.  Beach,  147  Ind.  74,  36  I..R.A. 
179,  43  N.  E.  949;  Com.  v.  Minor,  88  Ky. 
422,  11  S.  W.  472;  Durfee  v.  State,  53  Neb. 
214,  73  N.  VV.  676;  State  v.  Kline,  .50  Or. 
426,  93  Pac.  237;  State  v.  Kyle,  14  Wash. 
550,  45  Pac.  147,  infra,  III.  c.  See  also 
Lincoln  v.  Smith,  infra. 
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^^*^e  been  proved,  they  shall,  even  in  a  crim- 

1   case,   be  prima  facie  evidence  of  the 

It  of  the  accused,  and  shift  the  burden  of 

>of.   On  this  power  there  are  limitations, 

principal  one  of  which  is  that  the  fact 

I  facts  whi<;h  will  raise  the  presumption 

i   shift  the  burden  of  proof  must  have 

ie  fair  relation  to,  or  material  connec- 

m  with,  the  main  fact  as  to  which  the 

esumption    is   raised.     The   inference   or 

^sumption   from   the   facts   proved   must 

,>t  be  merely  arbitrary,  or  wholly  unrea- 

lOnable,   unnatural,   or   extraordinary,   but 

■lUst  bear  some  reasonable  relation  to  the 

tcts  proved.     To  illustrate:     If  the  Icgis- 

ature  should  declare  that  every  man  found 

wearing  a  straw  hat  in  September  should 

be  presumed  to  have  committed  any  forg- 

That  every  man  is  presumed  innocent  un- 
^1  proved  guilty,  and  that  the  burden  is 
ion  the  state  to  overcome  the  presumption 
innocence  by  preponderance  of  the  evi- 
ace,  is  not  a  valid  objection  to  a  stat- 
punishing  bankers  who  receive  deposits 
en  insolvent,  which  are  afterward  lost  to 
depositor;  and  providing  that  "the  fail- 
,  suspension,  or  involuntary  liquidation 
the  banker,  broker,  banking  company  or 
jrporated  bank,  within  thirty  days  from 
!   after   the  time  of  receiving  such  dc- 
lit,  shall  be  prima  facie  evidence  of  an 
;nt    to    defraud    on    the    part    of    such 
iker,  broker,  or  officer  of  such  banking 
company  or  incorporated  bank."     Meadow- 
croft  V.  People,  103  111.  50,  35  L.R.A.  176, 
54  Am.  St.  Rep.  447,  45  N.  E.  991;  State 
V.  Beach,   147   Ind.  74,  36  L.R.A.   179,  43 
N.  E.  949. 

In  Com.  T.  Minor,  88  Ky.  422,  11  S.  W. 
472,  also  infra.  III.  c,  1,  the  court  said: 
"In  all  statutory  crimes  it  is  competent 
for  the  legislature  to  say  that  certain  acts 
proven  by  the  commonwealth  shall  be  suffi- 
cient to  make  out  a  presumptive  case 
against  the  accused,  and  cast  the  burden 
of  proof  upon  him,  provided  the  burden  is 
not  cast  upon  him  to  prove  his  innocence 
without  first  requiring  the  commonwealth 
to  prove  some  material  fact  or  cp'cum- 
stance  conducing  to  prove  the  guilt  of  the 
accused.  For  instance,  where  it  has  been 
proven  that  a  faro  bank  or  other  table  men- 
tioned in  the  statute  has  been  set  up  in 
any  of  the  houses  mentioned  in  the  statute, 
the  statute  makes  such  proof  presumptive 
evidence  that  the  faro  bank  or  other  table 
was  set  up  by  the  permission  of  the  person 
occupying  or  controlling  the  house,  etc. 
The  constitutionality  of  this  provision  has 
never  been  questioned.  In  the  case  of  Bu- 
ford  T.  Com.  14  B.  Mon.  24,  the  right  of  the 
commonwealth  to  convict  on  such  testi- 
mony was  sanctioned." 

In  Durfee  v.  State,  53  Neb.  214,  73  N.  W. 
676,  where  the  court  sustained  a  8tatut<> 
making  it  unlawful  for  any  person  to  keep 
for  the  purpose  of  sale,  without  a  license, 
any  spirituous,  etc.,  liquor,  and  declaring 
that  possession  of  the  liquor  shall  be  pre- 
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cry  which  took  place  in  that  month,  such 
an  act  would  be  invalid,  because  there  is 
no  rational  connection  between  forgery 
and  wearing  a  straw  hat,  and  the  presump- 
tion would  be  purely  arbitrary.  But  if 
the  legislature  should  declare  that  one 
found  in  possession  of  stolen  goods  shortly 
after  a  larceny  should  be  prima  facie  pre- 
sumed to  be  the  thief,  and  that  the  burden 
of  rebutting  the  presumption  should  rest 
on  him,  this  would  be  valid;  the  presump- 
tion not  being  purely  arbitrary,  but  there 
being  a  reasonable  connection  between  the 
possession  of  the  stolen  goods  and  the 
commission  of  the  larceny.  Moreover,  the 
presumption  so  raised  must  not  be  final; 
but  the  accused  must  be  allowed  a  fair  op- 
portunity to  make  his  defense,   and   show 


all  of  the  facts  bearing  on  the  issue,  and  to 
have  the  whole  caae  submitted  to  the  jury 
for  decision,  after  considering  all  of  the 
evidence,  as  well  as  the  prima  facie  pre- 
sumption, if  the  facts  from  which  it  arises 
have  been  proved  to  exist.  Banks  v.  State, 
2  L.R.A.(N.S.)  1007,  and  note  (24  Ga.  15, 
52  S.  E.  74);  Vance  v.  State,  128  Ga.  661, 
57  S.  E.  889;  Wilson  v.  State,  138  Ga.  489, 
40.!,  75  S.  E.  619;  2  Jones,  Ev.  §  196; 
Mobile,  J.  &  K.  C.  B.  Co.  v.  Tumipseed,  2I» 
U.  S.  35,  31  Sup.  Ct.  Rep.  136,  2  N.  C.  C.  A. 
24,  55  L.  ed.  78,  32  L.R.A.(N.S.)  226,  Ann. 
Cas.  1912A,  463,  and  note;  State  v.  Thom- 
as, 6  Ann.  Cas.  744,  746,  and  note  (144 
Ala.  77,  2  L.R.A.(N.S.)  1011,  113  Am.  St. 
Rep.  17,  40  So.  271);  3  Enc.  Ev.  291;  14 
Enc.  Ev.  110. 


sumptive  evidence  of  guilt  "unless  after  ex- 
amination he  shall  satisfactorily  account 
for  and  explain  the  possession  thereof,  and 
that  it  was  not  kept  for  an  unlawful  pur- 
pose," the  court,  in  overruling  an  objection 
that  an  instruction  following  the  statute 
was  erroneous  as  shifting  the  burden  of 
proof  from  the  state  to  the  accused,  stated 
that  the  presumption  was  not  conclusive, 
but  that  the  effect  of  the  statute  was  to 
cast  the  burden  upon  the  person  having  in- 
toxicating liquors  in  his  possession  to  es- 
tablish that  they  were  kept  not  for  sale  in 
violation  of  law. 

In  State  v.  Kline,  50  Or.  426,  93  Pac.  237, 
infra,  III.  c,  1,  the  court  said:  "The  rule 
which  imposes  upon  a  defendant  the  bur- 
den of  proof  in  a  prosecution  for  statutory 
crime  does  not  violate  any  vested  right 
which  he  possesses.     12  Cyc.  380." 

In  Lincoln  v.  Smith,  27  Vt.  328,  an  ac- 
tion for  trespass  against  oflRcers,  etc.,  who 
seized  liquors,  the  court,  in  discussing  the 
statute  under  which  they  acted,  stated  that 
the  return  of  the  officer  upon  the  warrant 
was  at  least  prima  facie  evidence  of  his  pro- 
ceedings under  it,  and  said  that  there  was 
no  constitiitional  objection  to  the  passage 
of  a  law  that  the  presumption  of  innocence 
"should  be  overcome  by  a  presumption 
founded  upon  tlie  experience  of  human  con- 
duct; and  it  was  competent  for  the  legis- 
lature to  enact  what  evidence  should  be 
sufficient  to  overcome  such  a  presumption." 

In  State  v.  Yardlfv,  95  Tenn.  546,  34 
L.R.A.  656,  32  S.  W.  481,  see  infra,  II. 
c,  it  was  stated  that  under  a  statute  de- 
claring a  prima  facie  rule  of  evidence  an 
accused  is  allowed  the  presumption  of  in- 
nocence  as   fully  as   in   any   other   case. 

The  reason  is  sometimes  given  that  the 
prima  facie  evidence  is  easily  rebutted  by 
the  innocent. 

Thus,  it  has  been  said  that  the  informa- 
tion upon  which  rests  the  right  of  a  China- 
man to  remain  in  this  country  is  peculiar- 
ly in  his  possession  (Re  Ring  Lee,  54  Fed. 
334)  :  and  that  innocent  persons  would  have 
no  difficulty  in  explaining  the  possession  of 
policv  tickets  (Adams  v.  New  York,  192 1 
r.  S'  585.  48  L.  ed.  575,  24  Sup.  Ct.  Rep. ' 
L.R.A.1913C. 


372,  affirming  176  N.  Y.  351,  63  L.R.A.  406. 
98  Am.  St.  Rep.  675,  68  N.  E.  636,  supra, 
I.).  See  also  the  note  to  Bell  v.  State,  36 
L.R.A.(N.S.)  98. 

But  in  People  v.  Cannon,  139  N.  Y.  32, 
36  Am.  St.  Rep.  668,  34  N.  E.  759,  infra, 
III.  h,  the  court  considered  that  the  power 
of  the  legislature  to  pass  statutes  as  to  the 
prima  facie  effect  of  certain  facts  was  not 
to  be  confined  to  cases  where  the  explana- 
tion of  the  fact  from  which  the  presump 
tion  was  to  arise  was  peculiarly  within  the 
knowledge  of  the  accused. 

— contrary  doctrine. 

In  VVynehamer  v.  People,  13  N.  Y.  446, 
Selden,  J.,  who  agreed  with  the  majority  of 
the  court  in  the  result,  the  other  members 
not  apparently  discussing  the  question  of 
presumption,  said:  "Precisely  how  far  the 
legislature  may  go  in  changing  the  modes 
and  forms  of  judicial  proceeding,  I  shall 
not  attempt  to  define;  but  I  have  no  hesi- 
tation ill  saying  that  they  cannot  subvert 
that  fundamental  rule  of  justice  which  holds 
that  every  man  shall  be  presumed  innocent 
until  he  is  proved  guilty.  This  rule  will  be 
found  specificallj'  incorporated  into  many 
of  our  state  Constitutions,  and  is  one  of 
those  rules  which  in  our  Constitution,  are 
compressed  into  the  brief  but  significant 
phrase,  'due  process  of  law.'  Can  §  17 
be  reconciled  with  this  rule?  It  provides 
that  upon  every  prosecution  under  the  act, 
proof  of  a  sale  of  liquor  shall  sustain  an 
averment  of  an  unlawful  sale,  and  proof 
of  delivery  shall  be  prima  facie  evidence 
of  a  sale.  It  is  plain  that  at  comm<m  law 
the  legal  presumption  would  be  directly 
the  reverse  of  that  declared  by  the  act. 
Where  the  common  law  would  presjime  in- 
nocence, this  act  presumes  guilt.  Either 
the  guaranty  of  a  judicial  trial,  accord- 
ing to  the  course  of  the  common  law,  is  a 
nullity,  or  this  provision  is  void.  But  I 
am  prepared  to  go  further,  and  to  hold  that 
all  those  fundamental  rules  of  evidence 
which,  in  England  and  in  this  country, 
have  been  generally  deemed  essential  to  tlie 
due  administration   of  justice,   and   which 
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The  exercise  of  this  power  by  the  legis- 
lature in  relation  to  clmrtercd  banks,  so 
as  to  raise  a  prima  facie  presumption  of 
fraud  against  the  president  and  directors 
upon  proof  of  the  insolvency  of  the  bank, 
13  not  violative  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States  on 
the  ground  that  it  deals  with  chartered 
banks,  and  not  with  other  corporations. 
Legitimate  classification  in  such  cases  does 
not  deprive  persons  witliin  the  class  of  the 
equal  protection  of  the  laws.  If  banks  can- 
not be  legitimately  classified,  without  in- 
cluding all  other  corporations  in  the  legis- 
lation applicable  to  them,  then  all  the 
banking  laws  of  the  country,  national  and 
state,  would  have  to  be  declared  invalid. 
If    the    business    of    banking    furnishes    a 


legitimate  basis  for  classification  in  many 
respects,  is  the  presumption  raised  by  Pe- 
nal Code  1910,  §  204,  an  arbitrary  presump- 
tion without  legitimate  basis?  That  sec- 
tion docs  not  provide  punishment  for  mere 
insolvency,  but  contemplates  fraudulent  in- 
solvency of  banks.  The  president  and  di- 
rectors have  duties  to  discharge  in  regard 
to  the  management  of  the  bank  and  its 
affairs.  The  causes  which  bring  about  the 
Insolvency  of  a  bank  are  much  more  with- 
in the  knowledge  of  its  managing  officials 
than  of  persons  not  connected  with  it.  To 
impose  on  the  state,  in  a  prosecution  for  a 
fraudulent  insolvency,  the  onus  of  proving 
all  of  tlie  transactions  of  the  bank  and  the 
acts  of  its  officials,  would  place  upon  it  a 
heavy  burden.     It  is  much  easier  for  the 


have  been  acted  upon  and  enforced  by  every 
court  of  common  law  for  centuries,  are 
placed  by  the  Constitution  beyond  the 
reach  of  legislation.  They  are  but  the  rules 
which  reason  applies  to  the  investigation 
of  truth,  and  are,  of  course,  in  their  na- 
ture unchangeable.  If  it  does  not  follow 
that  to  determine  what  they  are,  as  appli- 
cable to  judicial  jiroceedings,  is  a  judicial, 
and  not  a  legislative,  power,  still  they  must 
necessarily  be  included  in  the  phx-ase,  "due 
process  of  law.'  If  this  be  not  the  true 
interpretation  of  the  Constitution;  if  the 
legislature,  in  addition  to  declaring  what 
acts  and  what  intentions  shall  be  crimi- 
nal, can  also  dictate  to  courts  and  juries 
the  evidence,  and  change  the  legal  presump- 
tions upon  which  they  shall  convict  or  ac- 
quit,— there  is  no  barrier  to  legislative 
despotism;  and  the  separation  of  the  legis- 
lative and  judicial  departments  of  the  gov- 
ernment, the  guaranty  of  trial  by  jury,  and 
of  a  trial  according  to  the  course  of  the 
common  law,  have  all  failed  to  afford  any 
substantial  security  to  individual  riglits." 

See  also  State  v.  Beswiek,  13  R.  I.  211, 
43  Am.  Rep.  20,  infra,  III.  j;  St.ate  v. 
Kartz,  13  R.  I.  528,  infra.  III.  j;  and  Ham- 
mond V.  State,  78  Ohio  St.  15,  15  L.R.A. 
(N.S.)  906,  125  Am.  St.  Rep.  684,  84  N.  E. 
416,  14  Ann.  Cas.  732,  infra,  II.  d. 

It  may  be  noted  also  that  in  Re  Wong 
Hane,  108  Cal.  680,  40  Am.  St.  Rep.  138, 
41  Pac.  493,  infra.  111.  a,  the  court  held 
invalid  an  ordinance  making  it  unlawful 
for  a  person  to  have  in  his  possession  any 
lottery  ticket,  etc.,  unless  it  was  shown 
that  such  possession  was  innocent  or  for  a 
lawful  purpose,  as  a  person  accused  is  en- 
titled to  the  presumption  of  innocence. 


h.  Equal  protection  of  the  laws. 

Statutory  prima  facie  rules  of  evidence 
in  general  do  not  deny  the  equal  protection 
of  the  laws.  See  Lurton,  J.,  in  Mobile,  J.  & 
K.  C.  R.  Co.  V.  Turnipseed,  219  U.  S.  35, 
.5.5  L.  ed.  78,  32  L.R.A. (N.S.)  220.  31  Sup. 
Ct.  Rep.  130,  2  X.  C.  C.  A.  243,  Ann.  Cas. 
1!n2A,  463.  quoted  in  Bailcv  v.  Alabama, 
L.R.A.1  »].->('. 


219  U.  S.  219,  55  L.  ed.  191,  31  Sup.  Ct. 
Rep.  145,  supra,  I:  also  Gbiffin  v.  State. 

The  equal  protection  of  the  laws  is  not 
infringed  by  a  clause  excepting  public  offi- 
cers from  a  provision  making  the  posses- 
sion of  policy  slips,  etc.,  presumptive  evi- 
dence of  possession  thereof  knowingly,  in 
a  statute  making  such  "possession  know- 
ingly" a  crime.  Adams  v.  New  York,  192 
U.  S.  585,  48  L.  ed.  575,  24  Sup.  Ct.  Rep. 
372,  affirming  176  N.  Y.  351,  63  L.R.A.  400, 
98  Am.  St.  Rep.  675,  68  N.  E.  636. 

In  Vance  v.  State,  128  Ga.  661,  57  S.  E. 
889,  cited  in  tlie  opinion  in  Griffix  v. 
State,  the  court  held  that  the  Georgia 
statute  referred  to  infra,  II.  e,  did  not 
deny  the  equal  protection  of  the  law  be- 
cause the  person  contracted  with,  and  for 
whom  the  services  are  to  be  rendered,  Is 
permitted  to  testify  to  a  state  of  facts  de- 
clared to  be  sufficient  to  carry  the  presump- 
tion of  fraudulent  intent,  whereas  the  ac- 
cused is  not  permitted  to  testify,  and  has 
no  opportunity  or  means  equal  to  those  af- 
forded to  the  person  contracted  with,  of 
proving  that  no  fraudulent  intent  existed, 
the  act  laying  down  no  measure  of  proof  by 
which  sucli  presumption  may  be  overcome. 
The  court  stated  that  to  say  that  the  equal 
protection  of  the  law  was  denied  because 
the  prosecutor  can  testify,  and  the  person 
accused  of  the  crime  cannot,  would  upset 
the  practice  in  criminal  procedure  for  cen- 
turies back.  Further  it  was  hold  tliat  the 
act  was  not  unconstitutional  because  on  its 
face  it  did  not  declare  the  exact  amount  ot 
proof  which  would  overcome  a  disputable 
presumption  raised  by  law  from  a  given 
state  of  facts,  nor  was  it  unconstitutional 
as  relating  to  contracts  of  a  certain  class, 
as  this  was  a  reasonable  classification.  And 
the  court  followed  the  decision  in  Banks  v. 
State,  124  Ga.  l.i.  2  L.R.A.(N.S.)  1007,  52 
S.  B.  74,  that  the  act  was  not  an  assump- 
tion of  judicial  functions  by  the  legislature. 

A  statute  against  the  selling,  buying,  use, 
etc.,  of  registered  bottles,  except  where 
there  has  been  a  purchase  from  the  owner, 
etc.,  is  not  unconstitutional  by  reason  of 
a  clause  in  the  statute  providing  that  pos- 
session bv  an   agent  or  dealer  without  the 
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managing  o£SciaIs  of  the  bank  to  show  that 
the  insolvency  was  not  fraudulent,  but 
arose  from  other  causes.  The  facts  are  pe- 
culiarly accessible  to  them,  if  they  prop- 
erly discharge  their  duties.  The  suggestion 
that  the  president  and  directors  frequently 
take  little  or  no  part  in  managing  a  bank 
can  have  but  little  weight.  It  is  the  duty 
of  directors  to  direct,  though  they  may 
commit  .certain  ministerial  duties  to  au- 
thorized officers.  We  have  recently  had 
occasion,  in  regard  to  trading  corporations 
generally,  to  declare  that,  while  such  di- 
rectors may  commit  the  active  management 
of  the  business  to  authorized  officers,  this 
will  not  relieve  them  from  the  duty  of  rea- 
sonable supervision,  and  it  was  said:  "Un- 
fortunately some  directors  appear  to  think 


that  they  have  fully  discharged  their  duties 
by  acting  as  figureheads  and  dummies." 
McEwen  v.  Kelly,  140  Ga.  720,  79  S.  E.  777. 
It  is  not  meant  that  carelessness  will 
necessarily  import  guilt;  but  duties  rest 
upon  the  president  and  directors  of  a  char- 
tered bank  in  regard  to  the  management  of 
its  affairs,  which  furnish  a  legitimate  basis 
for  a  legislative  act  raising  a  presumption 
that  they  have  been  guilty  of  fraudulent 
mismanagement  when  the  bank  becomes  in- 
solvent. Giving  the  statute  a  reasonable 
construction,  the  presumption  was  not  in- 
tended to  be  conclusive.  The  argument 
that  the  expression,  "shall  be  deemed  fraud- 
ulent," meant  that  it  should  be  finally  ad- 
judged fraudulent,  is  unsound.  The  latter 
part  of  the  section  provides  for  repelling 


written  consent  of,  or  purchase  from,  the 
owner,  is  prima  facie  evidence  of  a  vio- 
lation of  the  statute,  for  this  clause  is  not 
unconstitutional  as  class  legislation,  nor 
can  it  be  said  that  the  conditions  referred 
to  in  this  statute  are  so  far  from  probable 
guilt  as  to  furnish  no  justification  for  the 
legislative  enactment  that  they  shall  be 
deemed  prima  facie  evidence  of  guilt.  Com. 
V.  Ansetvich,  186  Mass.  376,  104  Am.  St. 
Rep.  590,  71  N.  E.  790.  The  court  referred, 
as  not  in  harmonv,  to  Gillespie  v.  People, 
188  111.  176,  52  L.R.A.  283,  80  Am.  St.  Rep. 
176,  58  N.  E.  1007,  and  Horwich  v.  Walker- 
Gordon  Laboratory  Co.  205  111.  497,  98  Am. 
St.  Rep.  254,  68  K.  E.  938,  infra.  III.  h. 
But  the  Gillespie  Case  does  not  seem  to 
pass  upon  rules  of  evidence. 

e.  Trial  by  jury. 

Statutory  prima  facie  rules  of  evidence 
do  not  infringe  the  right  of  trial  by  jury. 
They  do  not  take  from  the  jury  the  right 
to  determine  the  weight  of  evidence. 

A  statute  does  not  take  from  the  jury 
the  right  to  determine  the  weight  of  evi- 
dence, which  declares  that  the  failure  of 
a  banker  shall  be  prima  facie  evidence  of 
insolvency  at  the  earlier  time  of  receiving 
a  deposit.  State  v.  Buck,  120  Mo.  479,  25 
S.  \V.  573  (conviction  reversed  on  other 
grounds),  followed  in  State  v.  Sattley,  131 
Mo.  464,  33  S.  W.  41. 

See  also  infra.  III.  d. 

A  fortiori  the  right  of  trial  by  jury  is 
not  infringed  by  a  statute  declaring  that 
the  failure  of  a  banker  within  thirty  days 
after  receiving  a  deposit  shall  be  prima 
facie  evidence  of  an  intent  to  defraud. 
Meadowcroft  v.  People,  163  111.  56,  35 
L.R.A.  176,  54  Am.  St.  Rep.  447,  45  N. 
E.  901. 

A  statute  is  not  in  derogation  of  the 
constitutional  rifjht  that  the  jury  deter- 
mine both  the  law  and  tlie  facts  in  a  crimi- 
nal cause,  which  provides  that  "it  shall  be 
sufficient  evidence  that  any  building  or  oth- 
er place  was  rented  for  tlie  purpose  of  gam- 
ing, if  such  gaming  was  actually  carried  on, 
and  the  owner  or  lessor  thereof  knew  or  had 
L.R.A.1915C. 


good  reason  to  believe  that  the  lessee  suf- 
fered any  gaming  therein,  and  such  owner 
or  lessor  took  no  sufficient  means  to  prevent 
or  restrain  the  same."  Morgan  v.  State, 
117  Ind.  669,  19  N.  E.  154,  infra.  III.  a, 
followed  in  Voght  v.  State,  124  Ind.  358,  24 
K.  E.  680. 

The  right  of  trial  by  jury  is  not  taken 
away  by  a  statute  providing  that  the  pos- 
session by  any  junk  dealer  or  dealers  in 
second-hand  bottles,  of  certain  kinds  of 
marked  bottles  or  kegs  without  the  writ- 
ten consent  of  the  owner  of  such  marks, 
shall  be  presumptive  evidence  of  the  un- 
lawful use,  purchase,  and  traffic  in  such 
bottles.  People  v.  Cannon,  139  X.  Y.  32, 
36  Am.  St.  Rep.  068,  34  N.  E.  759,  supra, 
I.,  infra.  III.  h. 

See  also  Board  of  Excise  v.  Merchant, 
103  N.  Y.  143,  57  Am.  Rep.  705,  8  X.  E.  484, 
supra,  II.  a,  and  infra.  III.  c,  1,  and 
State  V.  Weston,  3  Ohio  S.  &  C.  P.  Dec. 
15,  infra.  III.  j. 

In  State  v.  Yardlev,  05  Tenn.  546,  34 
L.RjV.  656,  32  S.  W.  481,  the  court  upheld 
the  constitutionality  of  the  statute  which, 
in  punishing  frauds  on  hotel  and  boarding- 
house  keepers,  provided:  "Proof  that 
lodging,  food,  or  other  accommodation,  was 
obtained  by  false  pretense,  or  by  false  or 
fictitious  show  or  pretense  of  baggage,  or 
that  the  party  refused  to  pay  for  such  food, 
lodging  or  accommodation  on  demand,  or 
that  he  absconded  without  paying  or  offer- 
ing to  pay,  for  such  food,  lodging,  or  other 
accommodation;  or  that  he  surreptitious- 
ly removed,  or  attempted  to  remove,  his  or 
her  baggage,  shall  be  prima  facie  proof 
of  the  fraudulent  intent  mentioned  in  §  1 
of  this  act."  The  court  said:  "The  2d 
section  of  the  act  does  not  impair  the 
right  of  trial  by  an  impartial  jury,  as 
guaranteed  by  §§  6,  8,  and  9,  art.  1,  of  the 
Constitution.  It  simply  provides  that 
proof  of  certain  things  therein  enumerateil 
shall  be  'prima  facie'  evidence  of  fraudu- 
lent intent.  The  language  used  indicates 
no  purpose  to  abridge  the  right  of  trial  by 
jury;  nor  can  it  he  held,  by  any  proper 
construction,  to  have  that  effect.  A  person 
arraigned  under  the  1st  section  of  the  act 
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■'the  presumption  of  fraud;"  and  the  fair 
construction  of  the  entire  section  is  that 
the  presumption  raised  is  only  prima  facie, 
and  subject  to  be  rebutted.  The  raising 
of  such  a  presumption  upon  proof  of  the 
fact  that  the  banlv  was  one  chartered  in 
this  state,  that  the  defendant  was  its  presi- 
dent or  director,  and  that  it  had  become 
insolvent,  is  not  so  arbitrary  or  irrational 
that  it  can  be  declared  that  the  legisla- 
ture had  no  legitimate  foundation  upon 
which  to  rest  the  presumption,  or  to  pro- 
vide for  a  change  in  the  burden  of  proof. 
Properly  construed,  the  section  does  not 
authorize  the  punishment  of  the  president 
and  directors,  "even  though  they  had  noth- 
ing to  do  with  the  management  of  the  banic, 
and  though  the  insolvency  was  not  brought 


about  by  their  conduct,  or  with  their 
knowledge."  The  affirmative  declaration 
that  the  defendant  may  repel  the  presump- 
tion of  fraud  by  showing  that  the  affairs 
of  the  bank  have  been  fairly  and  legally 
administered,  and  generally  with  the  same 
care  and  diligence  that  agents  receiving  a 
commission  for  their  services  are  required 
and  bound  by  law  to  observe,  and  that  upon 
such  showing  "the  jury  shall  acquit  the 
prisoner,"  does  not  exclude  the  president  or 
a  director  of  a  cliartered  bank  which  has 
becme  insolvent  from  disproving  by  any 
legitimate  evidence  the  presumption  of 
fraudulent  mismanagement  which  may 
have  been  raised  against  him.  The  fact 
that'  in  this  state  the  defendant  cannot  tes- 
tify, but  may  make  his  statement  not  un- 


is  left  to  his  trial  by  an  impartial  jury, 
and  is  allowed  the  presumption  of  inno- 
cence as  fully  as  in  any  other  case.  That 
right  and  that  presumption  are  in  no  de- 
gree affected  by  the  2d  section.  Neither 
can  l>e  impaired  by  a  mere  provision  that 
proof  of  certain  facts  shall  be  taken  as 
prima  facie  evidence  of  a  fraudulent  in- 
tent; and  yet  that  is  the  sum  total  of  the 
2d  section." 

d.  RioJit  to  be  confronted  with  wit- 
nesses. 

A  statute  making  a  document  prima  facie 
evidence  of  a  fact  is  not  unconstitutional 
as  infringing  the  right  of  an  accused  to 
be  confronted  with  the  witnesses  against 
him. 

In  Runde  v.  Com.  108  Va.  873,  61  S.  E. 
702,  it  was  held  that  the  statutes  providing 
that  possession  of  a  United  States  license 
should  be  evidence  of  selling  and  prima 
facie  evidence  of  sale  do  not  contravene  the 
provisions  of  the  Constitution  of  Virginia 
guarantying  the  right  of  the  accused  in 
all  criminal  prosecutions  to  be  confronted 
with  the  accusers  and  the  witnesses,  as 
this  rule  has  never  been  applied  to  docu- 
mentary evidence. 

In  Johns  v.  State,  55  Md.  362,  the  court 
sustained  the  statute  under  which  the  de- 
fendant was  indicted  as  a  defaulting  tax 
collector,  which  provided  that  the  certifi- 
cate of  the  comptroller  of  the  state  showing 
the  accused  to  be  a  defaulter  shall  in  every 
prosecution  under  the  act  be  received  as 
prima  facie  evidence  of  such  defalcation. 
The  defendant  had  contended  that  by  the 
Declaration  of  Kights  he  was  entitled  to 
be  confronted  witii  the  witnesses  against 
him,  and  that,  even  if  the  evidence  could 
have  been  made  admissible,  it  was  incompe- 
tent for  the  legislature  to  declare  that 
such  certificate  should  be  received  as  prima 
facie  evidence  of  defalcation. 

Effect   of   statute   authorizing   evidence   of 
repute  or  reputation. 

In  State  v.  Waldron,  16  R.  I.  191,  14 
Atl.  847,  it  was  held  that  a  person  accused 
L.R.A.1915C. 


may  not  complain  that  he  is  deprived  of 
his  right  to  be  confronted  with  the  witness- 
es against  him,  where,  under  a  statute 
making  the  notorious  character  of  a  place 
evidence  that  it  is  a  nuisance,  evidence 
was  received  of  the  reputation  of  the 
place,  his  claim  being  that  this  was  ad- 
mitting what  third  persons  said  about  the 
place. 

But  in  Hammond  v.  State,  78  Ohio  St. 
15,  15  L.R.A.(N.S.)  906,  125  Am.  St.  Rep. 
684,  84  N.  E.  416,  14  Ann.  Cas.  732,  the 
court  considered  void  as  violative  of  the 
clause  in  the -United  States  Constitution 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process 
of  law,  the  provision  of  the  Ohio  anti-trust 
act  which  provided  that  "the  character  of 
the  trust  or  combination  alleged  may  be 
established  by  proof  of  its'  general  reputa- 
tion as  such."  The  court  said  that  this 
provision  "is  invalid  in  that  it  not  only 
permits  the  conviction  of  a  defendant  upon 
purely  hearsay  evidence,  but  it,  in  effect, 
deprives  him  of  the  benefit  of  the  presump- 
tion of  innocence  as  to  a  vital  and  essen- 
tial fact  which  the  state  is  bound  to  affirm- 
atively establish  by  competent  evidence,  by 
substituting  for  proof  of  such  fact  proof 
merely  of  general  reputation  as  to  Its  ex- 
istence." The  court  said  also  that  "the 
legislature  may  not  arbitrarily  create  a 
conclusive  presumption  of  guilt  against  the 
accused,  as  to  any  element  of  the  crime 
charged,  by  giving  artificial  and  evidential 
force  and  effect  to  certain  facts  which  oth- 
erwise would  be  wholly  irrelevant  and  in- 
conclusive." 

The  same  statute  was  held  to  be  void 
in  Hughes  v.  State,  29  Ohio  C.  C.  237. 

For  other  cases  upon  reputation  or 
repute  as  evidence,  see  infra,  III.  j. 


e.  Involuntary  servitude. 

Statutes  creating  prima  facie  rules  of 
evidence  of  fraud  on  the  part  of  an  em- 
ployee against  his  employer  have  been  at- 
tacked, and  in  some  cases  overthrown,  as 
contrary   to   the   13th   Amendment   to   the 
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dor  oath,  which  the  jury  may  believe  in 
preference  to  the  sworn  evidence,  does  not 
render  the  act  invalid,  as  held  in  the  cases 
of  Vance  v.  State,  328  Ga.  061,  57  S.  E. 
889,  and  Wilson  v.  State,  138  Ga.  489,  493, 
75  S.  E.  619. 

We  think  that  a  fair  and  reasonable  con- 
struction of  the  section  of  the  Penal  Code 
under  consideration  is  that,  upon  proof  of 
certain  specified  facts,  a  presumption  of 
fraudulent  mismanagement  would  be  raised 
against  the  president  and  directors  of  an  in- 
solvent chartered  bank ;  that  if  such  manage- 
ment as  is  mentioned  in  tlie  proviso  should 
be  shown,  the  jury  would  be  required  to  ac- 
quit the  prisoner  or  prisoners;  but  that 
this  would  not  prevent  the  accused  from 
rebutting  the  presumption  by  proof  of  oth- 


er facts,  such  as  that  the  insolvency  was 
caused  by  an  unexpected  panic  in  the  coun- 
try, or  by  the  speculation  of  some  o£Scer 
or  agent  for  which  the  accused  was  in  no 
way  responsible,  or  by  other  evidence  re- 
butting the  presumption  of  fraudulent  con- 
duct on  bis  part.  See,  in  this  connection, 
Youmans  v.  State,  7  Ga.  App.  101,  66  S.  E. 
383;  Robertson  v.  People,  20  Colo.  279,  38 
Pac.  326,  9  Am.  Crim.  Rep.  284;  Meadow- 
croft  v.  People,  103  111.  56,  67,  36  L.R.A. 
176,  54  Am.  St.  Rep.  447,  45  N.  E.  991; 
State  V.  Beach,  147  Ind.  74,  78,  36  L.R.A. 
179,  43  N.  E.  949;  State  v.  Sattley,  131 
Mo.  464,  33  S.  W.  41. 

It  follows,  from  what  has  been  said,  that 
the  prima  facie  presumption  raised  against 
the  president  and  directors  of  a  chartered 


United  States  Constitution,  prohibiting  in- 
voluntary servitude  except  as  a  punish- 
ment for  crime,  whereof  the  party  shall 
have  been  duly  convicted. 

The  13th  Amendment  to  the  Constitution 
of  the  United  States,  prohibiting  slavery 
and  involuntary  servitude  except  as  a 
punishment  for  crime,  and  the  sbitutes  of 
the  United  States  enacted  in  pursuance  of 
such  Amendment,  were  held  to  be  infringed 
by  a  statute  of  Alabama  making  certain 
acts  hereafter  specified  prima  facie  evi- 
dence of  intent,  there  being  a  rule  of  evi- 
dence in  Alabama  that  the  accused,  for 
the  purpose  of  rebutting  the'  statutory  pre- 
sumption, shall  not  lie  allowed  to  testif; 
as  to  his  uncommunicated  motives,  pur- 
poses, or  intention.  Bailev  v.  Alabama, 
219  U.  S.  219,  55  L.  ed.  1!)!.  31  Sup.  Ct. 
Rep.  145,  reversing  161  Ala.  75,  49  So.  886. 
Tlie  statute  in  question  provided  that  "any 
person  who,  with  intent  to  injure  or  de- 
fraud his  employer,  enters  into  a  contract 
in  writing  for  the  performance  of  any  act 
of  service,  and  thereby  obtains  money  or 
other  personal  property  from  such  employ- 
er and  witii  lilce  intent,  and  without  just 
cause,  and  witliout  refunding  sucli  money, 
or  paying  for  such  property,  refuses  or 
fails  to  perform  such  act  or  service,  must 
on  conviction  be  punished.  .  .  .  And  the 
refusal  or  failure  of  any  person,  who  enters 
into  such  contract,  to  perform  such  act  or 
icrvice,  ...  or  refund  such  money,  or 
pay  for  such  property,  without  j\ist  cause, 
shall  be  prima  facie  evidence  of  the  intent 
to  injure  his  employer  ...  or  defraud 
him."  The  court  said :  "What  the  state  may 
not  do  directly,  it  may  not  do  indirectly.  If 
it  cannot  punish  the  servant  as  a  criminal 
for  the  mere  failure  or  refusal  to  serve 
without  paying  his  debt,  it  is  not  permit- 
ted to  accomplish  the  same  result  by  cre- 
ating a  statutory  presumption  which,  upon 
proof  of  no  other  fact,  exposes  him  to  con- 
viction  and   punishment." 

Substantially  the  same  statute  so  far  as 
the  act  of  an  employee  was  concerned  had 
been  sustained  in  State  v.  Thomas,  144  Ala. 
97,  2  L.R.A.(X.S.)  1011.  113  Ami  St.  Rep 
17,  40  So.  271,  6  Ann.  Cas.  744.  See  also 
L.R.A.1915C. 


State  V.  Vann,  150  Ala.  60,  43  So.  357,  14 
Ann.  Cas.  1058. 

In  State  v.  Griffin,  154  .\.  C.  611,  70  S. 
E.  202,  the  court  followed  the  Supreme 
Court  of  the  United  States  in  Bailev  v. 
Alabama,  219  U.  S.  210,  55  L.  ed.  191,  31 
Sup.  Ct.  Rep.  145,  under  a  somewhat  simi- 
lar statute  providing  that  "  'if  any  person 
with  intent  to  cheat  and  defraud  another 
shall  obtain  any  money,  etc.,  from  any  oth- 
er person  or  corjwration,  upon  and  by  col- 
or of  any  promise  or  agreement  that  the 
person  making  the  same  will  begin  any 
work,  etc.,  and  shall  unlawfully  and  wilful- 
ly fail  to  commence  or  complete  said  work 
according  to  the  contract,  without  a  law- 
ful excuse,  he  shall  be  guilty  of  a  misde- 
meanor,' .  .  .  'And  evidence  of  such 
promise  or  agreement  to  work,  the  obtain- 
ing of  such  advances  thereon  and  the  fail- 
ure to  comply  with  such  promise  or  agree- 
ment shall  be  presumptive  evidence  of  the 
intent  to  cheat  and  defraud  at  the  time  of 
obtaining  such  advances  and  making  such 
promise  or  agreement,  subject  to  be  rebut- 
ted by  other  testimony  which  may  be  intro- 
duced by  the  defendant.' "  The  court  con- 
sidered that  the  statute  violated  the 
principle  of  due  process  of  law  and  offended 
against  the  13th  Amendment,  and  said: 
"It  is  a  part  of  the  organic  law  of  this 
state  that  there  shall  be  no  imprisonment 
for  debt  except  in  case  of  fraud.  The  bald 
fact  that  a  person  contracted  a  debt  and 
promised  to  pay  it  in  work,  standing  alone, 
does  not  justify  a  presumption  of  fraud  in 
contracting  the  original  debt,  any  more 
than  it  would  if  he  had  promised  to  pay 
it  in  money.  It  is  beyond  the  power  of  the 
legislature  to  create  such  a  rule  of  evi- 
dence and  enforce  it  in  the  state's  own 
courts.  It  is  but  an  arbitrary  mandate, 
there  being  no  rational  connection  tending 
to  prove  fraud,  betwei-n  the  fact  proved 
and  the  ultimate  fact  presumed.  Such  an 
arbitrary  rule  of  evidence  takes  away  from 
the  defendant  his  constitutional  rights,  and 
interferes  with  his  guaranteed  equality 
before  the  law.  and,  as  the  Supreme  Court 
of  the  United  States  says,  'violates  those 
fundamental    rights    and    immutable    prin- 
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bank  upon  proof  of  its  insolvency,  that 
they  have  been  guilty  of  fraudulent  mis- 
management, is  not  arbitrary,  unreasona- 
ble, unnatural,  or  extraordinary,  and  that 
the  Code  section  under  consideration  does 
not  attempt  to  deprive  those  officers  of  the 
right  to  be  heard  on  the  existence  of  the 
fact  in  issue  or  their  connection  therewith, 
or  to  rebut  the  presumption  against  them 
by  any  legitimate  evidence.  So  construed, 
the  act  is  not  unconstitutional  for  any  of 
the  reasons  mentioned  in  the  first  question 
propounded  by  the  court  of  appeals;  and 
that  question  is  answered  in  the  negative. 
2.  It  is  well  settled  that  the  5tb  Amend- 
ment of  the  Constitution  of  the  United 
States  is  not  a  limitation  upon  the  powers 
of  the  states,  but  operates  on  the  national 


government  only.  Wilbum  v.  State,  141 
Ga.  310  (2),  and  citations,  81  S.  E.  444. 
Accordingly,  Penal  Code  1910,  §  204,  is  not 
unconstitutional  as  being  violative  of  that 
Amendment. 

3.  What  has  already  been  said  in  the 
flrst  division  of  this  opinion  in  regard  to 
the  14th  Amendment  of  the  Constitution 
of  the  United  States  applies  also  to  the 
provision  of  the  state  Constitution  that 
"no  person  shall  be  deprived  of  life,  liberty, 
or  property,  except  by  due  process  of  law;" 
and  §  204  of  the  Penal  Code  is  not  violative 
of  that  clause  of  the  Constitution. 

4.  The  authorities  are  not  in  accord  in 
defining  insolvency.  The  underlying  idea 
involved  is  an  inability  to  pay  debts.  Tlie 
general  and  popular  meaning  of  the  word 


ciples  of  justice  which  arc  embraced  with- 
in the  conception  of  due  process  of  law.' " 

For  constitutionality  of  statute  provid- 
ing for  imprisonment  for  breach  of  con- 
tract of  labor  or  rental,  sec  the  note  to 
Ex   parte   Hollman,   21   L.R.A.(N.R.)    212. 

The  Georgia  courts  have  sustained  the 
constitutionality  of  a  Georgia  statute  of 
a  similar  character.  Banks  v.  State,  124 
Ga.  15,  2  L.R.A.(N.S.)  1007,  62  S.  E.  74 
(as  not  an  assumption  of  judicial  power 
by  the  It-jjislature)  ;  Vance  v.  State,  128  Ga. 
R'ei,  57  S.  E.  889  (particularly  as  not  in- 
fringing the  right  of  equal  protection  of  the 
law,  the  court  also  discussing  other  ques- 
tions; see  supra,  b) ;  Wilson  v.  State,  infra. 
See  also  Lamar  v.  State,  120  Ga.  .312,  47 
S.  E.  958;  Townsend  v.  State,  124  Ga.  69; 
and  note  in  21  L.R.A.(N.S.)  242.  See  al- 
so infra.  III.  e. 

In  Wilson  v.  State,  138  Ga.  489,  75  S. 
E.  619,  the  court  discusses  the  case  at 
length  with  reference  to  the  decision  under 
a  similar  Alabama  statute  in  Bailey  v. 
Alabama,  219  U.  8.  219,  55  L.  ed.  191,  31 
Sup.  Ct.  Rep.  143,  and  distinguishes  that 
case  on  the  ground  that,  while  in  Georgia 
the  defendant  might  not  testify,  he  might 
make  a  statement  as  to  his  intent  to  the 
court  and  the  jury,  and  also  upon  the 
ground  that  there  were  some  material  dif- 
ferences in  the  two  statutes.  The  differ- 
ences pointed  out  do  not  seem  to  be  very 
material,  as  will  be  seen  by  reference  to 
the  Georgia  statute,  which  provides  that 
"if  any  person  shall  contract  with  another 
to  perform  for  him  services  of  any  kind, 
with  intent  to  procure  money  or  other 
thing  of  value  thereby,  and  not  to  perform 
the  service  contracted  for,  to  the  loss  and 
damage  of  the  hirer,  or,  after  havisg  so 
contracted,  shall  procure  from  the  hirer 
money,  or  other  thing  of  value,  with  intent 
not  to  perform  such  service,  to  the  loss 
and  damage  of  the  hirer,  he  shall  be  deemed 
a  common  cheat  and  swindler,  and  upon 
conviction  shall  be  punished.  .  .  .  Sat- 
isfactory proof  of  the  contract,  the  pro- 
curing thereon  of  money  or  other  thing  of 
value,  the  failure  to  perform  the  M-rvice 
so  contracted  for,  or  failure  to  return  the 
L.R.A.191.5C. 


money  so  advanced,  with  interest  thereon 
at  the  time  said  labor  was  to  be  performed, 
without  good  and  sufficient  cause,  and  loss 
or  damage  to  the  hirer,"  shall  be  presump- 
tive evidence  of  the  intent. 

It  may  be  noted  that  in  Ex  parte  Wood- 
ward, 181  Ala.  97,  61  So.  295,  infra,  III.  c, 
1,  the  court,  in  sustaining  the  statute  as  to 
prima  facie  evidence  under  the  liquor  law, 
particularly  discussed  the  case  with  ref- 
erence to  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Bailey  v.  Alabama, 
219  U.  8.  219,  228,  55  L.  ed.  191,  196,  31 
Sup.  Ct.  Rep.  145,  and  with  reference  to 
the  criticism  of  that  decision  upon  the  rule 
of  evidence  in  Alabama,  that  a  person 
may  not  testify  as  to  his  uncommunicated 
motives,  purposes,  or  intention,  and  held 
that  the  decision  in  the  Bailey  Case  was 
with  reference  to  the  peculiar  situation  of 
an  individual  whose  rights  as  to  contracts 
for  personal  service  and  the  punishment  for 
his  disregard  of  such  contract  were  con- 
cerned. 

/.  The  quentton  of  aasumptlon  of  Judi- 
cial funtrtlonft  by  the  legislature. 

See  generally  cases  cited  supra,  par- 
ticularly Vance  v.  State,  128  Ga.  601,  57 
S.  E.  889,  supra,  II.  b,  where  the  court 
followed  on  this  question  the  decision  un- 
der the  same  statute  in  Banks  v.  State, 
124  Ga.  15,  2  L.R.A.(N.S.)  1007,  52  S.  E. 
74. 

The  legislature  does  not  encroach  upon 
the  prerogatives  of  the  judiciary  by  a  stat- 
ute which,  after  defining  larceny,  provides 
that  "possession  of  property  recently  stol- 
en, when  the  party  in  possession  fails  to 
make  a  satisfactory  explanation,  shall  be 
deemed  prima  facie  evidence  of  guilt." 
State  v.  Potello,  40  Utah,  56,  110  Pac. 
1023. 

See  also  State  v.  Mitchell,  3  S.  D.  227,  52 
N.  W.  1052,  infra,  IV. 

///.  Particular  mibjects  or  facts. 

a.  Gaming. 

In  W'ooten  v.  State,  24  Fla.  335,  1  L.R.A- 
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is  that  condition  in  wliicb  a  person  has 
not  sufficient  assets  to  pay  his  debts.  Co- 
hen V.  Parish,  100  Ga.  335,  28  S.  E.  122. 
In  connection  with  bankruptcy  and  insol- 
vency acts  another  deiinition  has  arisen  as 
applicable  to  traders,  which  is  the  inabili- 
ty of  a  person  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  busi- 
ness. And,  as  a  bank  was  engaged  in  a 
business  of  a  certain  character,  this  defini- 
tion came  to  be  applied  to  the  insolvency  of 
banks.  Clarke  v.  Ingram,  107  Ga.  565,  582, 
33  S.  E.  802;  Black's  Law  Diet.,  Anderson, 
Law  Diet.,  and  Bouvier's  Law  Diet.,  word 
"Insolvency;"  4  Words  &  Phrases,  3647, 
3648,  3654.  Nevertheless,  as  general  de- 
posits were  held  to  be  loans  to  the  bank, 
payable  on  demand,  and  it  was  a  matter 


of  common  knowledge  that  the  business 
of  banking  involved  lending  out  a  large 
part  of  these  deposits,  and  not  merely  hold- 
ing tliem  ready  to  pay  every  depositor  if 
he  should  make  demand  therefor,  various 
modifying  expressions  have  been  employed 
to  show  that,  while  a  bank  is  ordinarily 
expected  to  pay  depositors  on  demand  in 
the  usual  course  of  business,  sudden  panics 
or  emergencies  may  arise  which  would 
cause  a  temporary  suspension  of  payments 
without  conclusively  showing  insolvency. 
Thus,  one  writer  says  that  a  number  of 
courts  now  uphold  what  he  declares  to  be 
the  more  reasonable  rule,  that  "a  bank  is 
solvent  when  it  possesses  sufficient  solvent 
and  marketable  assets  to  meet  all  of  its  ob- 
ligations within  a   reasonable  time."     Ma- 


819,  6  So.  39,  the  court  sustained  the  con- 
stitutionality of  a  statute  which  provided 
"that  if  any  of  the  implements,  devices  or 
apparatus  commonly  used  in  games  of 
chance  usually  played  in  gambling  houses, 
or  by  gamblers,  are  found  in  any  house, 
room,  booth,  shelter  or  other  place,  it  shall 
be  prima  facie  evidence  that  the  said  house, 
room  or  place  where  the  same  are  found 
is  kept  for  the  purpose  of  gambling,"  and 
the  contention  that  the  statute  deprived 
the  citizen  of  due  process  of  law  was  de- 
nied. 

See  also  the  obiter  remarks  of  the  court 
in  Com.  v.  Minor,  88  Ky.  422,  U  S.  W. 
472,  supra,  II.  a. 

In  the  obscurelv  reported  case  of  Com. 
V.  Smith,  166  Mass.  370,  44  N.  E.  503,  it 
seems  to  have  been  held  upon  a  prosecu- 
tion for  the  offense  of  being  present  where 
gaming  implements  were  found  in  a  place 
unlawfully  used  as  a  common  gaming 
house,  that  a  statute  was  constitutional 
which  provided  that  implements  of  gaming 
were  prima  facie  evidence  of  an  unlawful 
game,  and  that  the  possession  of  any  gam- 
ing implements  by  the  defendant  was  prima 
facie  evidence  of  their  use  by  him. 

The  Supreme  Court  of  the  United  States 
sustained,  as  not  in  violation  of  due  proc- 
ess of  law,  a  statute  providing  that  the 
possession  of  policy  slips,  etc.,  is  prima 
facie  evidence  of  "possession  thereof  know- 
ingly," in  Adams  v.  New  York,  192  U.  S. 
585,  48  L.  ed.  575,  24  Sup.  Ct.  Rep.  372, 
affirming  176  N.  Y.  351,  63  L.R.A.  406,  98 
Am.  St.  Rep.  675,  68  N.  E.  636,  supra,  I. 
and  II.  a,  holding  also  that  the  exception 
of  public  officers  from  the  provision  in 
question  did  not  make  the  act  unconsti- 
tutional. 

But  it  may  be  noted  here  that  in  Re 
Wong  Hane,  108  Cal.  680,  49  Am.  St.  Rep. 
138,  41  Pac.  493,  the  court  held  invalid  an 
ordinance  making  it  unlawful  for  a  per- 
son to  have  in  his  possession,  unless  it  be 
shown  that  such  possession  was  innocent  or 
for  a  lawful  purpose,  any  lottery  ticket, 
etc.,  on  the  ground  that  if  there  were  any 
circumstances  under  which  the  possession 
of  a  lottery  ticket  might  be  innocent  or 
L.R.A.1915C. 


lawful,  the  defendant  who  was  cliarged 
with  the  offense  of  having  such  ticket  in 
his  possession  is  entitled  to  the  presump- 
tion of  innocence,  and  cannot  be  compelled 
to  establish  his  innocence  by  affirmative 
proof.  To  the  extent  that  the  defendant 
was  required  to  establish  his  innocence,  it 
was  held  that  the  provisions  of  the  ordi- 
nance violated  his  constitutional  rights, 
the  court  stating  that  by  the  very  terms  of 
the  ordinance  it  was  assumed  that  the  pos- 
session of  the  ticket  might  be  lawful  or 
innocent. 

In  Morgan  v.  State,  117  Ind.  569,  19  N. 
E.  154,  the  court  held  that  a  statute  was 
not  in  derogation  of  the  constitutional 
right  that  the  jury  determine  both  the 
law  and  the  facts  in  a  criminal  cause, 
which  provided  that  "it  shall  be  sufficient 
evidence  that  any  building  or  other  place 
was  rented  for  the  purpose  of  gaming,  if 
such  gaming  waa  actually  carried  on,  and 
the  owner  or  lessor  thereof  knew  or  had 
good  reason  to  believe  that  the  lessee  suf- 
fered any  gaming  therein,  and  such  owner 
or  lessor  took  no  sufficient  means  to  pre- 
vent or  restrain  the  same."  This  case  was 
followed  and  the  same  statute  upheld  in 
Voght  V.  State,  124  Ind.  368,  24  N.  E.  680. 

In  Buford  v.  Com.  14  B.  Mon.  24,  the 
court  sustained  a  conviction  for  permitting 
a  faro  bank  to  be  set  up  in  a  house  over 
which  the  defendant  had  control,  where  the 
law  declared  that  after  proof  of  setting  it 
up  it  shall  be  presumed  to  have  been  with 
the  permission  of  the  person  controlling  or 
occupying  the  house;  but  the  court  did 
not  discuss  the  constitutionality  of  this 
feature  of  the  statute. 

t.  Dealing  in  ftiturea. 

In  Logan  v.  Postal  Teleg.  &  Cable  Co.  157 
Fed.  670,  it  was  held  that  the  act  of  190T 
of  Arkansas  prohibiting  dealings  in  futures 
was  not  unconstitutional  as  a  deprivation 
of  a  person's  liberty  without  due  process 
of  law,  in  that  it  provided  "that  proof 
that  any  person,  association  of  persons,  or 
corporation,  either  as  principal  or  agent, 
has   established   an    office   or   place    where 


Digitized  by 


Google 


GRIFFIN  V,  STATE. 


729 


gee.  Banks  &.  Bkg.  604.  This  defintion  has 
the  defect  of  using  the  word  "solvent"  as 
a  part  of  the  definition  of  the  same  word. 
For  other  efforts  to  formulate  a  satisfac- 
tory definition  of  insolvency  as  applied  to 
banks,  see  TifTany,  Banks  &,  Bkg.  34G;  Mi- 
chie.  Banks  St,  Bkg.  §  73,  p.  406;  Zane, 
Banks  &  Bkg.  603,  604;  5  Cyc.  559,  560. 

We  are  not  now  concerned,  however,  with 
announcing  a  precise  definition  of  insol- 
vency as  applied  to  banks  relative  to  bank- 
ruptcy or  insolvency  laws,  but  are  endeav- 
oring to  show  that  two  meanings  have  been 
given  to  the  word  "insolvency,"  and  to  de- 
termine which  of  them  was  intended  in 
the  act  now  being  considered.  The  two 
meanings  of  the  word  "insolvency"'  were 
thus  stated  by  Mr.  .Justice  Field  in  Toof  v. 


Martin,  13  Wall.  46,  47,  20  L.  ed.  482,  483: 
"The  term  'insolvency'  is  not  always  used 
in  the  same  sense.  It  is  sometimes  used  to 
denote  the  insufficiency  of  the  entire  prop- 
erty and  assets  of  an  individual  to  pay  his 
debts.  This  is  its  general  and  popular 
meaning.  But  it  is  also  used  in  a  more 
restricted  sense,  to  express  the  inability  of 
a  party  to  pay  his  debts  as  they  become 
due  in  the  ordinary  course  of  business.  It 
is  in  this  latter  sense  that  the  term  is  used 
when  traders  and  merchants  are  said  to  be 
insolvent,  and  as  applied  to  them  it  is 
the  sense  intended  by  the  act  of  Congress." 
The  act  of  Congress  mentioned  was  the 
bankrupt  act  of  March  2,  1867,  chap.  176, 
14  Stat,  at  L.  617.  The  bankrupt  act  of 
July  1,  1898,  chap.  541,  30  Stat,  at  L.  544, 


are  posted  or  published  from  information 
received  the  fluctuating  prices  of  cotton, 
grain,  provisions,  stocks,  bonds,  or  other 
commodity  or  thing  of  value,  or  either  of 
them,  shall  constitute  prima  facie  evidence 
of  guilt  of  the  offense  or  offenses  prohibit- 
ed by  this  act." 

In  Gatewood  v.  North  Carolina,  203  U. 
S.  531,  51  L.  ed.  305,  27  Sup.  Ct.  Rep.  167, 
affirming  138  N.  C.  749,  61  S.  E.  53,  the 
court,  in  affirming  a  conviction  for  carry- 
ing on  a  bucket  shop  business,  considers 
tliat  any  question  as  to  the  provision  in 
the  act  providing  whai  should  be  presump- 
tive evidence  of  carrying  on  such  business 
was  not  open  from  the  record. 

c.  Liquor  laws. 
1.  In  general. 

Many  of  the  cases  have  arisen  under 
various  rules  of  evidence  provided  in  the 
liquor  laws. 

For  burden  of  proof  as  to  license  in  per- 
sonal prosecution  for  sale  of  intoxicating 
liquor  without  a  license,  see  the  note  to 
Bell  v.  State,  30  L.R.A.(N.S.)  98.  See 
also  the  note  to  State  ▼.  Barrett,  1  L.R.A. 
(N.S.)  626,  for  the  earlier  cases  on  legis- 
lative power  to  make  possession  of  a  cer- 
tain amount  of  intoxicating  liquor  evidence 
of  an  intent  to  violate  the  law  against  il- 
legal sales. 

For  liquor  statutes  creating  offenses 
which  depend  upon  the  repute  or  reputa- 
tion of  a  house,  see  infra.  III.  j. 

Possession  as  prima  facie  evidence. 

ft  has  been  held  in  a  number  of  cases 
that  statutes  are  valid  making  the  posses- 
sion of  intoxicating  liquor  prima  facie  evi- 
dence of  an  intent  to  violate  tiie  law 
against  illegal  sales.  State  v.  Barrett,  1 
L.R.A. (N.S.)  626,  and  note;  State  v.  Cun- 
ningham, 25  Conn.  195  (but  conviction  re- 
versed for  error  in  charge,  see  infra)  ;  Dur- 
fec  V.  State,  53  Neb.  214,  73  N.  W.  676, 
supra,  II.  a;  State  v.  Wilkerson,  164  N.  C. 
433,  79  S.  E.  888  (but  reversed  for  error 
L.R.A.1915C. 


in  charge,  see  infra)  ;  State  v.  Russell,  164 
N.  C.  482,  80  S.  E.  66. 

Thus,  in  Santo  v.  State,  2  Iowa,  165,  63 
Am.  Dec.  487,  the  court  affirmed  the  power 
of  the  legislature  to  make  the  keeping  of 
spirits  in  certain  circumstances,  or  in  any 
but  certain  circumstances,  presumptive  evi- 
dence of  keeping  with   intent  to  sell. 

So,  in  Ex  parte  Woodward,  181  Ala.  97, 
61  So.  295,  reversing  5  Ala.  App.  202,  59 
So.  688,  the  court  sustained  the  constitu- 
tionality of  the  section  of  the  Alabama 
statute  which  provided  that  "the  keeping 
of  liquors  or  beverages  that  are  prohibit- 
ed by  the  law  of  the  state  to  be  manufac- 
tured, sold  or  otherwise  disposed  of  in  any 
building  not  used  exclusively  for  a  dwell- 
ing shall  be  prima  facie  evidence  that  they 
are  kept  for  sale  or  with  the  intent  to  sell 
the  same,  contrary  to  law." 

Similarly,  in  Fitzpatrick  v.  State,  169 
Ala.  1,  53  So.  1021,  the  court  sustained  an 
act  providing  that  the  storing  of  any  of 
the  prohibited  liquors  in  any  building  not 
used  exclusively  as  a  dwelling  house  shall 
be  prima  facie  evidence  that  they  were 
kept  for  an  unlawful  purpose. 

See  also  Toole  v.  State,  170  Ala.  41,  54 
So.  195,  where,  however,  the  statute  was 
not  necessary  to  the  result. 

In  State  ▼.  Higgins,  13  R.  I.  330,  the 
court  sustained  the  constitutionality  of  a 
statute  that  provided  that,  in  a  prosecu- 
tion for  the  keeping  of  a  grog  shop,  etc., 
used  for  the  illegal  sale  and  keeping  of  in- 
toxicating liquors,  evidence  of  the  sale  or 
keeping  of  intoxicating  liquors  for  sale  in 
any  building,  place,  or  tenement  shall  be 
prima  facie  evidence  that  the  sale  or  keep- 
ing is  ill^al. 

The  words  "prima  facie"  in  the  statute 
considered  in  State  v.  Higgins  seem  to  have 
afterward  lieen  stricken  out,  and  the  court 
said,  in  sustaining  the  amended  statute, 
that  the  striking  out  of  the  words  "prima 
facie"  had  no  other  effect  than  to  leave  the 
jury  free  to  decide  for  or  against  the  state 
according  as  they  considereil  the  evidence 
convincing  or  not.  State  v.  Mellor,  13  R. 
I.  666. 

In   Gillespie  ▼.  State,   96  Miss.  856,   61 
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C'omp.  Stat.  1913,  §  9585,  expressly  defines 
the  word  as  there  used,  and  makes  the  defi- 
nition conform  closely  to  what  has  been 
declared  to  be  the  general  and  popular 
meaning.  In  determining  whether  the  word 
is  to  be  construed  as  having  one  meaning 
or  the  other,  as  employed  in  Penal  Code,  § 
204,  there  are  several  considerations  which 
may  aid  us.  In  construing  statutes  the 
general  rule  is  that  the  ordinary  significa- 
tion is  to  be  applied  to  words,  except  words 
of  art  or  those  connected  with  a  particular 
trade  or  subject-matter,  unless  there  is 
something  in  the  context  to  show  that  the 
legislature  intended  to  use  the  word  in  a 
different  sense.  Civ.  Code  1910,  §  4. 
.4gain,  banl<ruptcy  and  insolvency  laws  are 
civil   laws,   dealing   with   civil   proceedings 


in  certain  cases,  and  looking  to  the  pro- 
tection of  the  creditors,  and  the  taking 
charge  of  and  the  properly  handling  and 
distributing  of  estates  of  persons  within 
their  scope;  the  bankrupt  law  also  pro- 
viding for  the  discharge  of  the  debtor. 
Such  laws  are  to  be  construed  in  the  light 
of  their  purpose  and  object.  On  the  oilier 
hand,  the  law  now  before  us  is  a  penal  law, 
which  may  subject  the  president  and  di- 
rectors of  a  bank  to  imprisonment  in  the 
penitentiary  upon  conviction;  and  it  rais- 
es a  presumption  of  guilt  from  the  insol- 
vency of  the  bank.  The  rule  of  strict  con- 
struction is  usually  applicable  in  criminal 
law.  This  act  was  a  part  of  the  Penal 
Code  of  1833  (§  153),  and  has  been  in  force 
ever  since.     The  legislature   declared   that 


So.  811,  926,  the  court  sustained,  as  with- 
in the  constitutional  power  of  the  legis- 
lature, a  statute  providing  that  the  fact 
that  any  person  has  in  his  possession  ap- 
pliances adapted  to  retailing  liquors  shall 
be  presumptive  evidence  that  the  person 
owning  or  controlling  the  appliances  is  en- 
gaged in  selling  or  bartering  intoxicating 
liquors  in  violation  of  the  law.  People  v. 
Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep.  668, 
34  N.  E.  769,  infra,  III.  h,  supra,  I. 

In  State  v.  Cunningham,  25  Conn.  195, 
supra,  the  court  sustained  the  constitu- 
tionality of  a  statute  providing  that  proof 
of  the  finding  of  the  liquor  in  the  defend- 
ant's possession  (except  in  certain  places) 
"shall  be  received  and  acted  upon  by  the 
court  as  presumptive  evidence  that  such 
liquor  was  kept  or  held  for  sale,  contrary 
to  the  provisions  of  the  act."  But  the 
conviction  was  reversed  on  the  ground  ap- 
parently that  the  jury  perhaps  understood 
that  the  question  of  intent  was  withdrawn 
from  them  by  the  charge,  which  was  that 
the  law  made  the  finding  sufficient  evidence 
of  the  intent  of  the  prisoner  to  sell  the 
same  in  violation  of  the  statute,  unless 
such  evidence  is  rebutted  by  evidence  going 
to  show  a  different  intent,  and  in  the  ab- 
sence of  any  explanations  of  the  purpose 
for  which  the  same  was  so  kept  in  said 
store,  the  jury  may  lawfully  found  a  con- 
viction thereon. 

In  State  v.  Wilkerson,  164  N.  C.  431, 
79  S.  E.  888,  supra,  the  court  sustained 
the  constitutionality  of  a  statute  making 
possession  of  more  than  1  gallon  of  spiritu- 
ous liquor  at  any  one  time,  whether  in 
one  or  more  places,  prima  facie  evidence 
that  it  was  kept  for  sale  in  violation  of 
an  act  making  it  unlawful  for  any  person, 
firm,  association,  or  corporation,  other 
than  druggists  or  medical  depositaries  duly 
licensed,  "to  have  or  keep  in  his,  their,  or 
its  possession  for  the  purpose  of  sale,  any 
spirituous,  vinous,  or  malt  liquors;"  but 
a  conviction  was  reversed  because  the  court, 
having  instructed  the  jury  that  the  fact  of 
his  having  in  his  possession  more  than  1 
gallon  of  the  liquor  made  out  a  prima 
facie  case  against  the  defendant,  further 
L.R.A.1915C. 


charged  them  that  it  was  then  the  duty 
of  the  defendant  "to  go  forward  and  satis- 
fy the  jury,  by  the  greater  weight  of  the 
evidence,  that  he  did  not  have  the  liquor  in 
his  possession  for  the  purpose  of  sale." 
And  this  error  was  not  cured  by  the  subse- 
quent charge  that,  if  the  jury  had  a  rea- 
sonable doubt  about  the  facts  recited  by 
the  court,  being  those  which  the  defendant 
must  prove  by  the  greater  weight  of  the 
evidence,  they  should  acquit. 

Delivery  as  prima  facie  evidence  of  sale. 

In  State  ▼.  Day,  37  Me.  244,  and  in 
State  V.  Hurley,  54  Me.  562,  the  court  up- 
held the  validity  of  a  statute  providing,  as 
to  intoxicating  liquors,  that  "whenever  an 
unlawful  sale  is  alleged  and  a  delivery  is 
proved,  it  shall  not  be  necessary  to  prove 
a  payment,  but  such  delivery  shall  be  suf- 
ficient evidence  of  sale." 

A  statute  making  delivery  of  intoxicate 
ing  liquor  elsewhere  than  in  a  dwelling 
house  prima  facie  evidence  of  a  sale  is  not 
unconstitutional;  it  does  not  infringe  the 
right  of  trial  by  jury.  Com.  v.  Williams, 
6  Gray,  1,  followed  in  Com.  v.  Wallace,  7 
Gray,  222,  and  Com.  v.  Pillsbury,  12  Grav, 
127. 

But  in  Wynehamer  v.  People,  13  N.  Y. 
446,  supra,  II.  a,  Selden,  J.,  took  a  differ- 
ent view  of  a  statute  providing  that  proof 
of  a  sale  shall  sustain  an  averment  of  an 
unlawful  sale,  and  that  proof  of  delivery 
shall  be  prima  facie  evidence  of  a  sale. 

Miscellaneous. 

In  Board  of  Excise  v.  Merchant,  103  X. 
Y.  143,  57  Am.  Rep.  705,  8  N.  E.  484,  su- 
pra, II.  a,  the  court  sustained,  as  not  vio- 
lative of  due  process  of  law  and  trial  by 
jury,  a  statute  making  the  act  of  drink- 
ing in  a  place  licensed  for  wholesale  sales, 
but  not  for  drinking,  prima  facie  evidence 
of  a  sale  with  the  intent  that  the  liquor 
"should  be  drank  therein,"  but  the  court 
held  that  the  result  in  the  case  did  not 
depend  upon  the  statute.  The  same  stat- 
ute had,  in  People  v.  Lyon,  27  Hun,  180, 
been  held  invalid  on  the  ground  that  th« 
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"every  insolvency  of  a  chartered  bank,  or 
refusal  or  failure  to  redeem  its  bills  on 
demand,  either  with  specie  or  current  bank 
bills  passing  at  par  value,  shall  be  deemed 
fraudulent,"  etc. 

This  created  two  contingencies,  either 
one  of  which  would  serve  to  raise  a  pre- 
sumption of  fraud.  One  was  insolvency; 
the  other,  failure  or  refusal  of  a  bank  of 
issue  to  redeem  its  bills.  Insolvency  under 
the  act  was  not  the  same  as  failure  or  re- 
fusal to  redeem.  It  was  used  in  the  or- 
dinary and  general  sense  of  the  word.  Sev- 
eral states  have  statutes  which  make  it 
penal  for  the  officers  of  a  bank  knowingly 
to  receive  deposits  when  the  bank  is  insol- 
vent or  in  failing  circumstances.  In  37 
Central   Law   Journal,    147,   a   writer   dis- 


cussed the  meaning  of  the  word  "insolvent" 
as  used  in  such  a  statute,  and  criticized  a 
decision  which  had  been  rendered  by  the 
supreme  court  of  Iowa.  Among  other 
things  it  was  said:  "While  the  foregoing 
are  undoubtedly  the  popular  and  general 
meanings  of  solvency  and  insolvency,  the 
courts,  in  administering  the  bankruptcy  and 
insolvency  laws  and  laws  regulating  as- 
signments for  the  benefit  of  creditors,  have 
given  the  words  limited  and  restricted 
meanings.  Under  those  acts  insolvency 
means  inability  to  pay  one's  debts  in  the 
ordinary  course  of  business;  also  under  in- 
solvent acts  where  it  was  necessary  to  pro- 
tect the  creditors  and  compel  an  equal  dis- 
tribution of  the  insolvent's  estate.  I1ie 
main  purpose  of  the  bankrupt  act  was  to 


jury,  and  not  the  legislature,  ought  to  de- 
termine the  guilt. 

In  State  v.  Gerhardt,  145  Ind.  439,  33 
L.R.A.  313,  44  N.  E.  469,  the  court  sus- 
tained the  validity  of  a  statute  providing 
that  the  fact  that  any  person  or  persons 
other  than  the  proprietor  or  his  family 
were  permitted  to  be  in  or  go  in  or  out  of 
a  room  where  intoxicating  liquors  are  sold 
by  virtue  of  a  license,  upon  any  day  or 
hour  when  the  sales  of  such  liquors  are 
prohibited  by  law,  shall  be  prima  facie 
evidence  of  guilt  in  the  proprietor  of  such 
room  of  violating  the  law  in  the  sale  of 
such  liquors  upon  such  davs  or  hours. 

In  Com.  V.  Minor,  88  Ky.  422,  11  S.  W. 
472,  the  court  sustained  a  statute  forbid- 
ding a  physician  to  sign  a  prescription  for 
whisky  unless  the  person  for  whom  it  is 
prescribed  is  actually  sick,  etc.,  and  pro- 
viding in  substance  that  proof  of  the  giving 
of  the  prescription  casts  the  burden  upon 
the  physician  to  show  that  the  whisky  was 
needed  as  a  medicine  by  the  person  for 
whom  it  was  prescribed. 

In  State  v.  Kline,  50  Or.  426,  93  Pac. 
237,  the  court  sustained  an  Oregon  stat- 
ute providing  that  the  order  of  the  county 
court  declaring  the  result  of  a  local  op- 
tion election  "shall  be  held  to  be  prima 
facie  evidence  that  all  the  provisions  of 
the  law  have  been  complied  with  in  giving 
notice  of  and  holding  such  election,  and 
in  counting  and  returning  the  votes  and 
declaring  the  results  thereof."  The  court 
stated  that  the  provision  of  the  law  quoted 
cast  upon  a  party  to  a  criminal  action  who 
was  charged  with  violating  the  terms  of 
the  local  option  enactment  the  burden  of 
overthrowing  such  prima  facie  proof  by  in- 
troducing in  evidence  the  writings  which 
constitute  the  alleged  irregularities  of  the 
proceedings,  etc. 

In  Rose  v.  State.  171  Ind.  662,  87  N.  E. 
103,  17  Ann.  Cas.  228,  the  court,  in  sustain- 
ing a  judgment  for  the  seizure  and  destruc- 
tion of  intoxicating  liquors,  referred  to  the 
statute  in  regard  to  what  should  be  prima 
facie  evidence  of  certain  facts,  and  stated 
that  it  "is  settled  in  this  state  that 
the  legislature  has  power  to  make  certain 
L.R.A.1915C. 


acts  or  facts  prima  facie  evidence  of  other 
facts  necessary  to  be  established  in  a  le- 
gal proceeding;"  but  the  court  did  not 
state  what  the  provisions  of  the  statute 
were  in  this  respect. 

See  also   Lincoln  v.   Smith,  27   Vt.  328, 
supra,  II.  a. 


3.  United  States  liceniic  as  prima  facte 
evidence. 

A  statute  is  valid  which  provides  in  ef- 
fect that  the  issuance  of  a  United  States 
license  to  sell  intoxicating  liquor  shall  be 
prima  facie  evidence  of  sales  of  such  liquor 
by  the  person  to  whom  such  license  was  is- 
sued. State  V.  Donato,  127  La.  393,  53 
So.  662,  supra,  I;  Diamond  v.  State,  123 
Tenn.  348,  131  S.  W.  666,  supra,  I;  Runde 
V.  Com.  108  Va.  873,  61  S.  E.  792;  People 
V.  McBride,  234  111.  146,  123  Am.  St.  Rep. 
82,  84  N.  E.  865,  14  Ann.  Cas.  994  (where 
the  question  was  not  necessary  to  the  deci- 
sion). See  also  Hestand  v.  Com.  28  Ky. 
L.  Rep.  1315,  92  S.  W.  12,  where  the  court 
affirmed  a  conviction  resting  to  some  ex- 
tent upon  such  a  statute,  but  did  not  dis- 
cuss  in   detail   the   constitutional   question. 

The  statute  was  mentioned  in  Guy  v. 
State,  90  Md.  29,  44  Atl.  997,  but  it  was 
not  necessary  to  the  decision. 

In  State  v.  Dowdy,  143  X.  C.  432,  58  S. 
E.  1002,  the  court  sustained  the  validity 
of  a  statute  making  the  issuance  of  a  Unit- 
ed States  license  evidence  that  the  person 
to  whom  the  license  was  issued  was  guilty 
of  doing  the  act  permitted  by  the  license 
viz.,  selling  liquors,  etc. 

There  are  a  number  of  other  cases  where 
the  courts  have  apparently  sustained  the 
validity  of  such  statutes  while  reversing 
convictions  on  other  grounds. 

Tlius,  in  Winton  v.  State,  77  Ark.  143,  91 
S.  \V.  7,  the  court,  in  reversing  a  judgment 
on  other  grounds,  apparently  sustained  the 
constitutionality  of  an  act  providing  that 
when  a  party  charged  with  selling  liquor 
unlawfully  is  proved  to  have  had  a  United 
States  license  for  selling  liquor  in  his 
house  or   building,   such   license  "shall   be 
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compel  a  debtor  to  distribute  liis  proper- 
ty equitably  among  all  his  creditors.  .  .  . 
By  the  terms  of  the  act  [the  bankrupt  act 
of  1867]  the  creditor  could  not  procure  a 
preference  if  he  knew  of  the  failure  of  his 
debtor  to  meet  obligations  when  due.  The 
rule  was  applied  particularly  to  traders, 
merchants,  and  bankers.  And  this  limit- 
ed meaning  of  insolvency  was  first  applied 
under  the  bankrupt  act,  and  for  the  above 
reason  and  no  other.  By  what  line  of  rea- 
soning, then,  can  the  restricted  meaning  be 
applied  to  the  word  when  used  in  the  penal 
statutes  under  discussion?  Clearly  no  pur- 
pose is  intended  to  be  served  by  these  stat- 
utes kindred  to  the  purpose  of  the  bankrupt 
acts.  Tlie  objects  of  the  two  are  entire- 
ly dissimilar.    The  penal  statutes  are  sup- 


posed to  prevent  fraudulent  banking.  They 
are  not  intended  to  force  all  banks  to  keep 
all  deposits  in  the  vault  ready  for  the  de- 
positor upon  call.  Statutes  regulating 
banking  expressly  permit  the  loaning  of 
deposits  by  requiring  the  bank  to  keep  on 
hand  a  reserve  of  only  ]5  to  20  per  cent  of 
their  deposits.  Does  the  legislature  per- 
mit banks  to  loan  80  to  90  per  cent  of  de- 
posits, and  at  the  same  time  fix  a  heavy 
penalty  for  not  always  having  the  same 
money  on  hand  to  pay  out  on  demand!" 

This  line  of  reasoning  has  been  followed 
in  some  castes.  Ellis  v.  State,  138  Wis. 
513,  20  L.R.A.(N.S.)  444,  131  Am.  St.  Rep. 
1022,  119  N.  W.  1110;  Fleming  v.  SteU>, 
62  Tex.  Crim.  Rep.  6.53,  139  S.  W.  598.  In 
Parrish  v.  Com.  136  Ky.  77,  123  S.  VV.  339, 


prima  facie  evidence  of  the  guilt  of  the 
party  owning  or  controlliag  the  house." 

In  State  v.  Intoxicating  Liquors,  80  Me. 
67,  12  Atl.  794,  7  Am.  Crim.  Rep.  291, 
which  the  court  said  must  be  considered  as 
a  criminal  case,  it  evidently  considered 
valid  the  clause  in  the  statute  that  pay- 
ment of  the  United  States  special  tax  as 
a  liquor  seller  shall  be  held  to  be  prima 
facie  evidence  that  the  one  paying  the 
tax  is  a  common  seller  of  intoxicating  li- 
quors, but  it  reversed  the  judgment  on  the 
ground  that  the  court  had  charged  the 
jury  that  they  must  find  that  defendant 
was  such  a  common  seller  if  he  had  paid 
the  United  States  tax.  The  court  said 
that  the  statute  meant  that  such  evidence 
was  competent  and  sufficient  to  justify  a 
jury  in  finding  a  defendant  guilty,  pro- 
vided it  does  in  fact  satisfy  them  of  his 
guilt  beyond  a  reasonable  doubt,  and  not 
otherwise.  The  case  here  seems  to  have 
been   simply  against  the  liquor. 

This  case  was  followed  in  State  v.  O'Con- 
ncll,  82  Me.  30,  19  Atl.  86.  These  cases 
were  referred  to  in  State  v.  Morin,  102  Me. 
290,  66  Atl.  650,  where  a  conviction  was 
reversed  because  the  court  did  not  permit 
the  defendant  to  testify  as  to  why  he  paid 
the  special  government  tax,  the  court  hold- 
ing that  he  had  a  right  to  make  an  ex- 
planation. 

In  State  v.  Momberg,  14  X.  D.  291,  103 
N.  \V.  566,  the  court  reversed  a  conviction 
for  keeping  a  liquor  nuisance  on  the  ground 
that  the  following  instruction  to  the  jury 
made  the  presumption  conclusive:  "I 
charge  you  that  the  finding  of  a  United 
States  license  for  the  sale  of  malt  liquors 
on  these  premises  and  in  the  possession  of 
these  defendants  is  prima  facie  evidence  of 
their  fjuilt,  if  you  find  proof,  to  your  satis- 
faction beyond  a  reasonable  doubt,  as  to 
that  and  as  to  the  other  material  alle- 
gations. By  prima  facie  evidence  is  meant 
evidence  which  you  must  receive  as  con- 
clusive unless  the  same  is  explained  by 
the  defendants  by  other  evidence  produced 
before  you  in  the  case."  The  statute  pro- 
vided that  a  United  iStates  license  should 
be  prima  facie  evidence  of  keeping  for  sale 
L.R.A.1916C. 


I  and   selling   intoxicating   liquors,   contrary 
to  law. 

A  constitutional  provision  that  the  ac- 
cused has  the  right  to  be  confronted  with 
the  witnesses  against  him  is  not  contra- 
vened by  statutes  making  a  United  States 
license  evidence  of  sale.  Runde  v.  Com. 
108  Va.  873,  61  S.  E.  792. 

Construction  of  statute. 

In  Guy  V.  Stete,  96  Md.  692,  54  Atl.  879, 
it  was  held  that  the  statute  making  the 
payment  of  the  United  States  internal  rev- 
enue tax  prima  facie  evidence  that  the  par- 
ty so  paying  was  engaged  in  the  sale  of  in- 
toxicating liquors  within  the  limits  of  the 
county  showed  that  a  person  having  a  Unit- 
ed States  license  was  responsible  for  his 
employees,  but  did  not  prove  or  tend  to 
prove  that  he  or  his  agent  made  the  sale 
charged  in  the  indictment;  but  the  court 
did  not  discuss  the  constitutionality  of 
the  statute. 

d.  Failure  of  banlc. 

The  legislature  may  provide  in  a  crimi- 
nal statute  that  the  failure  of  a  banker 
shall  be  prima  facie  evidence  of  his  knowl- 
edge of  insolvency  at  the  earlier  time  of  re- 
ceiving a  deposit.  State  v.  Buck,  120  Mo. 
470,  25  S.  W.  573  (as  not  taking  from  the 
jury  the  right  to  determine  the  weight  of 
evidence;  conviction  reversed  on  other 
grounds),  followed  in  State  v.  SattW,  131 
Mo.  464,  33  S.  W.  41 ;  Robertson  v.  People, 
20  Colo.  270,  H8  Pac.  326,  9  Am.  Crim.  Rep. 
284  (where  the  statute  made  the  fact  of 
failure  within  thirty  days  after  receiving 
a  deposit  presumptive  evidence  of  knowl- 
edge of  insolvency). 

Similarly,  statutes  have  been  sustained 
which  declared  that  the  failure  of  hanker 
within  thirty  days  after  receiving  a  depos- 
it which  is  lost  to  the  depositor  shall  be 
prima  facie  evidence  of  fraud.  State  v. 
Beach,  147  Ind.  74,  36  L.R.A.  179,  43  N.  E. 
949  (as  not  unconstitutional  as  depriving 
the  accused  of  the  presumption  of  inno- 
cence, where  he  had  an  opportunity  to  pre- 
sent his  defense) ;   Meadowcroft  v.  People, 
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the  same  definition  was  adopted  in  a  crimi- 
nal case;  but  tlie  majority  of  the  court  licld 
that,  under  a  statute  declaring  that  a 
reversal  should  only  be  granted  for  errors 
of  law  where  the  court  was  satisfied  that 
the  substantial  rights  of  the  defendant  had 
been  violated,  the  difference  in  the  two  defi- 
nitions was  not  so  material  as  to  require 
a  reversal,  in  view  of  the  evidence  and  argu- 
ment. Hobson,  J.,  dissented  from  this  po- 
sition. See  also  in  this  connection,  You- 
mans  v.  State,  7  Ga.  App.  101,  (JO  S.  E. 
383,  supra.  In  State  v.  Stevens,  16  S.  D. 
309,  92  N.  W.  420,  the  definition  of  in- 
solvency applicable  to  bankruptcy  or  in- 
solvency proceedings  was  adopted.  In  Cal- 
ifornia the  same  insolvency  act  was  held 
to  include  both  meanings  of  the  word,- ac- 


cording aa  the  proceeding  was  voluntary  or 
involuntary.  Ruggles  v.  Can'nedy,  127  Cal. 
290,  46  L.R.A.  371,  53  Pac.  911,  910,  59 
Pac.  827.  We  are  not  now  discussing 
whether  a  failure  or  refusal  to  pay  on  de- 
mand might  be  proved  as  having  evidential 
value  on  the  subject  of  insolvency. 

Civ.  Code,  1910,  §  2306,  does  not  furnish 
a  test  of  insolvency  aa  that  word  is  used 
in  Penal  Code,  g  204.  The  section  first 
cited  forms  a  part  of  the  law  relating  to 
the  bank  bureau,  enacted  in  1907.  It  pro- 
vides for  a  preliminary  report  of  insolvency 
by  the  bank  examiner,  derived  from  certain 
data,  a  seizure  of  the  bank's  assets  under 
order  of  the  governor,  and  a  thorough  ex- 
amination into  its  affairs;  and  that  when- 
ever the  examiner  shall  "become  satisfied 


163  111.  56,  35  L.R.A.  176,  54  Am.  St.  Rep. 
447,  45  N.  E.  991  (the  same,  and  also  as 
not  infringing  the  rights  of  due  process  of 
law  and  trial  by  jury). 

So,  a  statute  declaring  the  insolvency  of 
a  chartered  bank  presumptively  fraudulent 
was  upheld  in  Youmans  v.  State,  7  Ga.  App. 
101,  66  S.  E.  383,  being  the  same  statute 
now  sustained  in  Geiffin  v.  Stai-e. 

For  further  proceedings  in  the  Georgia 
court  of  appeals  in  the  Gbiffin  Case,  see 
83  S.  E.  891. 

e.  Frauds  on  employers. 

Several  cases  have  considered  the  validity 
of  statutes  punishing  frauds  on  employers, 
and  declaring  what  shall  be  prima  facie 
or  presumptive  evidence  of  fraudulent  in- 
tent. 

Statutes  of  Alabama  and  of  North  Caro- 
lina of  this  character  have  been  held  un- 
constitutional aa  infringing  the  13th 
Amendment  to  the  United  States  Constitu- 
tion; see  supra.  II.  e. 

The  Georgia  courts  have  in  several  cases 
upheld  the  Georgia  statute  making  it  ille- 
gal to  procure  money,  etc.,  on  a  contract 
to  perform  services  with  intent  to  defraud, 
and  declaring  what  shall  be  presumptive 
evidence  of  intent.  (See  supra,  II.  e,  for 
form  of  statute.)  Lamar  v.  State,  120 
Ga.  312,  47  S.  E.  958  (as  not  affecting  im- 
prisonment for  debt,  the  court  not  refer- 
ring directly  to  the  question  of  the  statu- 
tory rule  of  evidence)  ;  Banks  v.  State,  124 
Ga.  15,  2  L.R.A.(N.S.)  1007,  52  S.  E.  74 
(as  not  an  assumption  of  judicial  powers 
by  the  legislature) ;  Vance  v.  State,  128 
Ga.  661,  57  S.  E.  889  (holding  the  same, 
and  also  holding  that  the  statute  was  not 
unconstitutional  as  denying  equal  protec- 
tion of  the  laws,  or  as  making  an  unrea- 
sonable classification,  or  as  failing  to  de- 
clare the  exact  amount  of  proof  required 
to  overcome  the  presumption)  ;  Wilson  v. 
State,  138  Ga.  489,  75  S.  E.  619  (as  not 
contrary  to  the  13th  Amendment  of  the 
United  States  Constitution).  See  also 
Townsend  v.  State,  124  Ga.  69,  52  S.  E. 
293. 
L.R.A.1915C. 


/.  Prattds  on  hotels,  etc. 

In  Re  Milecke,  52  Wash.  312,  21  L.R.A. 
(N.S.)  259,  132  Am.  St.  Rep.  968,  100  Pac. 
743,  the  court  upheld  the  constitutionality 
of  a  statute  which  provided  that  "depart- 
ing from  a  hotel  or  boarding  house,  or  re- 
moving or  surreptitiously  attempting  to  re- 
move baggage  therefrom,  without  paying 
for  accommodations,  is  prima  facie  evi- 
dence of  intent  to  defraud." 

A  somewhat  similar  statute  was  sus- 
tained in  State  v.  Yardley,  95  Tenn.  546, 
34  L.R.A.  656,  32  S.  W.  481,  supra,  II.  c. 
as  not  impairing  the  constitutional  right 
of  trial  by  an  impartial  jury. 

In  State  v.  Kingsley,  108  Mo.  135,  18 
S.  W.  994,  the  statute  was  essentially  one 
prohibiting  the  evidential  fact.  Thus,  the 
court  said  that  the  crime  consisted  in  ob- 
taining board  or  lodging  by  a  trick,  etc., 
and  failing  to  pay  therefor,  where  the  stat- 
ute provided  that  "every  person  who  shall 
obtam  board  or  lodging  m  any  hotel  or 
boarding  house  by  means  of  any  trick  or 
deception,  or  false  or  fraudulent  repre- 
sentation, or  statement  or  pretense,  and 
shall  fail  or  refuse  to  pay  therefor,  shall 
be  held  to  have  obtained  the  same  with  the 
intent  to  cheat  and  defraud  such  hotel  or 
boarding-house  keeper,  and  shall  be  deemed 
guilty  of  a  misdemeanor." 


g.  Bastardy. 

It  was  held  in  a  number  of  cases  in 
North  Carolina  that  a  bastardy  statute  is 
not  invalid  which  provides  that  the  writ- 
ten examination  of  the  woman  is  presump- 
tive evidence  that  the  defendant  is  the 
father  of  the  child,  and  that  a  bastardy  pro- 
ceeding was  a  criminal  proceeding.  State 
V.  Burton.  113  N.  C.  655,  18  S.  E.  657; 
State  V.  Mitchell,  119  N.  C.  784.  25  S.  E. 
783,  1020;  State  v.  Rogers,  119  N.  C.  793, 
26  S.  E.  142.  But  the  proceeding  is  no 
longer  considered  a  criminal  one  in  North 
Carolina.  State  v.  McDonald,  lo2  N.  C. 
802,  67  S.  E.  762. 
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that  such  bank  cannot  resume  business  or 
liquidate  its  indebtedness  to  the  satisfac- 
tion of  all  creditors,  including  its  share- 
holders, he  shall  report  the  fact  of  its 
insolvency  to  the  governor,"  who  shall  there- 
upon instruct  the  attorney  general  to  in- 
stitute proper  proceedings.  It  is  evident 
that  the  language  of  this  section  cannot 
be  literally  imported  into  §  204  of  the  Pen- 
al Code.  The  two  examinations,  and  the 
becoming  satisfied  that  the  bank  "cannot 
resume  business  or  liquidate  its  indebted- 
ness to  the  satisfaction  of  all  creditors,  in- 
cluding its  shareholders,"  do  not  furnish  a 
test  of  insolvency  under  the  criminal  stat- 
ute. The  one  is  a  remedial  proceeding  by 
the  state  for  the  winding,  up  of  a  bank  un- 
der certain  circumstances  and  in  a  speci- 
fied manner.  The  other  is  a  penal  law  for 
the  punishment  of  fraudulent  mismanage- 
ment  by   a  president  or  directors  in   con- 


nection with  the  insolvency  of  a  chartered 
bank. 

It  follows,  from  what  has  been  said,  that 
within  the  meaning  of  Penal  Code  1910,  § 
204,  a  bank  is  not  insolvent  if  its  entire 
property  and  assets  are  sufficient  to  dis- 
charge its  liabilities  by  process  of  liqui- 
dation, even  though  it  may  not  be  able  to 
pay  its  debts  immediately  as  they  become 
due,  or  to  pay  its  depositors  on  demand, 
and  that  in  this  statute  there  is  no  differ- 
ence in  the  meaning  of  the  word  "insoh'rncy" 
as  applied  to  a  chartered  bank  and  the  mean- 
ing of  the  word  as  applied  to  the  financial 
condition  of  an  individual.  Of  course,  we 
understand  the  process  of  liquidation  men- 
tioned in  the  question  of  the  court  of  ap- 
peals to  mean  prompt  liquidation  duly 
carried  out,  and  not  after  indefinite  hold- 
ing with  the  hope  of  appreciation  in  values. 

All  the  Justices  concur. 


h.  Possession  of  marked  bottles,  etc. 

In  People  v.  Cannon,  139  N.  Y.  32,  36 
Am.  St  Hop.  668,  34  N.  E.  759  (sec  supra, 
I.),  the  court  sustained  a  statute  providing 
that  the  possession  by  any  junk  dealer  or 
dealers  in  second-hand  articles,  of  certain 
kinds  of  marked  bottles  or  kegs  without 
the  written  consent  of  the  owner  of  such 
marks,  shall  be  presumptive  evidence  of 
the  unlawful  use,  purchase,  and  traffic  in 
such  bottles,  etc.  A  similar  statute  was 
sustained  in  Com.  v.  Anselvich,  186  Mass. 
376,  104  Am.  St.  Rep.  590,  71  K.  E.  790, 
supra,  II.  b. 

In  the  civil  case  of  llorwich  v.  Walker- 
Gordon  Laboratory  Co.  205  111.  497,  98  Am. 
St.  Rep.  254,  68  X.  E.  938,  a  somewhat 
similar  statute  was  declared  unconstitu- 
tional as  giving  special  privileges  to  the 
owners  of  the  marks  in  question.  The 
court  considered  that  the  statute  in  ques- 
tion was  materially  different  from  that 
construed  in  the  Cannon  Case,  and  stated 
also  that  "the  points  that  the  statute  there 
under  consideration  granted  any  special  or 
exclusive  privileges  or  immunities,  and 
that  such  statute  was  invalid  because  it 
made  unjust  discriminations  between  mem- 
bers of  the  same  class  in  the  community, 
were  neither  made  nor  considered." 

<.  Possession  of  stolen  property. 

In  State  v.  Potello,  40  Utah,  56,  119  Pac. 
1023.  it  was  considered  that  the  legislature 
did  not  encroach  upon  the  prerogatives  of 
the  judiciary  by  a  statute  which,  after  de- 
fining larceny,  jjrovided  that  "possession  of 
property  recently  stolen,  when  the  party  in 
possession  fails  to  make  a  satisfactory  ex- 
planation, shall  be  deemed  prima  facie  evi- 
dence of  guilt."  The  court  construed  the 
statute  as  moaning  that  it  was  necessary 
for  the  state  to  invoke  it  to  show  the  pos- 
session and  the  failure  of  the  party  to 
make  a  satisfactory  explanation,  and  that 
I,.R.A.1915C. 


the  expression  "prima  facie"  in  the  statute 
did  not  require  the  jury  on  such  proven 
farts,  although  unrebuttud  or  not  discredit- 
ed by  circumstances,  to  convict,  but  that 
they  might  do  so;  but  the  court  reversed 
the  conviction  on  the  ground  of  the  insuffi- 
ciencv  of  the  evidence. 

In  "state  v.  Kyle.  14  Wash.  550,  45  Pac. 
147,  where  the  defendant  contended  that 
the  statute  was  unconstitutional  as  casting 
the  burden  of  proof  upon  the  defendant,  the 
court  upheld  the  constitutionality  of  the 
statute,  which  provided  that  where  an  ani- 
mal alleged  to  have  been  stolen  was  per- 
mitted by  its  owner  to  run  on  the  range, 
proof  of  possession  of  the  animal  by  the 
person  accused  of  stealing  the  same  should 
be  prima  facie  evidence  that  the  accused 
acquired  possession  thereof  recently,  and 
should  have  the  effect  of  throwing  on  the 
accused  person  the  burden  of  explaining 
such  possession,  as  this  was  but  an  exten- 
sion of  the  rule  which  had  long  prevailed 
that  the  pos.session  of  property  recently 
stolen  was  sufficient  proof  that  the  posses- 
sor was  guilty  of  the  crime  to  call  upon 
him  to  explain  his  possession. 

j.  Reputation  or  repute  as  evidence. 

Some  of  the  statutes  provide  that  the 
repute  of  a  hoiise  shall  b«  evidence  of  its 
character. 

In  State  v.  Weston,  3  Ohio  S.  &  C.  P. 
Dec.  15,  the  court  held  that  the  constitu- 
tional guaranties  of  due  process  of  law  and 
trial  by  jury  were  not  infringed  by  the  so- 
called  Winn  law,  which  punished  the  sale, 
etc..  of  intoxicating  liquors  in  a  house  of 
ill  fame,  and  which  provided  that  "it  shall 
not  be  necessary  to  prove  any  overt  act  of 
prostitution  in  the  building  or  place  al- 
leged to  be  a  house  of  ill  fame,  but  that 
it  shall  be  suflicient  to  show  that  it  is  gen- 
erally reputed  in  its  neighborhood  to  be  a 
place  whore  persons  of  the  opposite  sex 
meet    for   purposes    of    prostitution."     The 
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ooart  coneidered  that  this  provision  left  the 
option  with  the  jury  as  to  bow  they  should 
decide, 

Tliis  case  was  followed  in  State  t.  Allen, 
<  Ohio  S.  i,  C.  P.  Dec  43. 

The  validity  of  the  Winn  law  in  regard 
to  the  evidence  of  the  general  reputation  of 
the  place  kept  by  the  defendant  was  also 
upheld  aa  not  unconstitutional  in  State  v. 
Altoffor,  2  Ohio  N.  P.  97,  3  Ohio  S.  &  C. 
P.  Dec.  288. 

In  State  v.  Morgan,  40  Conn.  44,  the 
court  sustained  a  statute  which  provided 
that  "every  person  who  shall  keep  a  house, 
store,  shop,  saloon  or  other  place  in  which 
it  is  reputed  that  spirituous  or  intoxicat- 
ing liquors,  ale  or  lager  beer,  are  Icept  for 
sale,  without  having  a  license  therefor," 
etc.,  should  be  punished,  etc.,  holding  that 
the  court  correctly  charged  the  jury  "that 
the  reputation  must  be  an  honest  one,  found- 
ed on  the  honest  opinion  of  the  neighbor- 
hood," and  that  this  was  a  substantial  com- 
pliance with  the  defendant's  request  that 
he  charge  the  jury  "that  the  reputation  of 
the  place  kept  by  the  accused  must  be  'well 
founded  in  fact.' " 

In  State  v.  Anderson,  82  Conn.  Ill,  72 
Atl.  648,  the  court,  while  reversing  a  con- 
viction on  other  grounds,  apparently  con- 
sidered that  it  was  proper  for  the  legisla- 
ture to  pass  a  statute  to  the  effect  that 
evidence  that  a  house  was  reputed  to  be 
a  house  'of  ill  fame,  or  was  reputed  to  be 
resorted  to  for  the  purpose  of  prostitution 
or  lewdness,  was  evidence  of  the  real  char- 
acter of  the  place  sufficient  to  establish 
prima  facie  its  real  character,  so  that  upon 
such  proof  of  reputation,  in  the  absence  of 
any  other  evidence  of  the  true  character  of 
the  place,  the  jury  might  convict  the  ac- 
cused of  keeping  a  house  or  place  which 
was  in  fact  of  the  character  that  it  was 
.  reputed  to  be.  See  also  further  proceed- 
ings in  the  same  case,  83  Conn.  55,  75  Atl. 
81. 

But  in  State  v.  Beswick,  13  R.  I.  211, 
43  Am.  Rep.  26,  it  was  held  that  a  statute 
was  unconstitutional  which  provided  that 
it  should  not  be  necessary  to  prove  an  ac- 
tual sale  of  liquors  in  any  buildings,  etc., 
in  order  to  establish  the  fact  that  any  of 
said  liquors  are  there  kept  for  sale,  but 
"the  notorious  character  of  any  such  prem- 
ises, or  the  notoriously  bad  or  intemperate 
character  of  persons  frequenting  the  same, 
or  the  keeping  of  the  implements  or  appur- 
tenances usually  appertaining  to  grog 
shops,  tippling  shops,  or  places  where  such 
liquors  are  sold,  shall  be  prima  facie  evi- 
dence that  said  liquors  are  kept  on  such 
premises  for  the  purposes  of  sale  within 
this  state."  The  court  considered  that 
under  the  statute  it  would  be  the  duly  of 
the  jury  to  convict  upon  proof  of  the  facts 
mentioned,  unless  the  presumption  was  re- 
butted by  other  evidence,  and  held  that 
this  virtually  strips  the  accused  of  the  pro- 
tection of  the  common-law  maxim  that 
every,  person  is  to  be  presumed  innocent 
until  he  is  proved  guilty,  and  said:  "We 
think  it  is  repugnant  to  the  constitutional 
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provision  that  the  accused  shall  not  "be  de- 
prived of  life,  liberty,  or  property  unless 
by  the  judgment  of  his  peers  or  the  law  of 
the  land.'  .  .  .  Suppose  that  the  general 
assembly  were  to  enact  that  if  any  person 
were  generally  reputed  to  be  guilty  of  a 
murder,  it  should  be  prima  facie  evidence 
that  he  was  guilty,  and  that  some  citizen 
were  convicted  and  sentenced  to  death  or 
imprisonment  on  such  evidence,  because  in 
the  absence  of  rebutting  evidence  the  jury 
had  no  option  to  acquit  him.  Could  it  be 
said  that  his  life  or  liberty  had  been  taken 
from  him  by  the  judgment  of  his  peers  t 
We  think  not." 

And  in  State  v.  Eartz,  13  R.  I.  628,  the 
court  held  unconstitutional  a  statute  pro- 
viding that  "every  person  who  shall  keep 
a  place  in  which  it  is  reputed  that  intoxi- 
cating liquors  are  kept  for  sale,  without 
Iiaving  a  license  therefor,  except  as  provid- 
ed," etc.,  "shall  be  fined,"  etc.,  as  contrary 
to  due  process  of  law.  The  court  dis- 
tinguished the  Connecticut  cases  on  a  simi- 
lar statute,  and  in  particular  declined  to 
hold  that  "reputed"  meant  "truhr  reputed." 
But  in  State  v.  Wilson,  15  R.  I.  180,  1 
Atl.  416,  the  court  sustained  the  validity 
of  the  statute  providing  that  "it  shall  not 
be  necessary  to  prove  an  actual  sale  of  in- 
toxicating liquors  in  any  building,  place  or 
tenement,  in  order  to  establish  the  char- 
acter of  such  premises  as  a  common  nui- 
sance, but  the  notorious  character  of  any 
such  premises  shall  be  evidence 
that  such  premises  are  nuisances."  The 
court  said:  "The  fault  of  the  provision 
condemned  in  State  v.  Kartz  was  that 
it  made  mere  reputation  criminal,  and 
so  exposed  a  man  to  punishment  as  a 
criminal  for  what  other  people  said  about 
him.  The  fault  of  the  provision  condemned 
in  State  v.  Beswick  was  that  it  made  repu- 
tation prima  facie  evidence,  and  thus  made 
it  the  duty  of  the  jury  to  convict  on  such 
evidence,  if  unrebutted,  whether  satisfied  by 
it  of  the  guilt  of  the  accused  or  not.  Sec- 
tion 3,  as  we  interpret  it,  simply  makes  the 
reputation  of  a  place  evidence  of  its  char- 
acter, but  it  leaves  the  jury  free  to  find  the 
accused  guilty  or  not,  according  as  they  are 
satisfied  of  his  guilt  or  not  by  the  evidence. 
We  see  no  reason  to  think 'that  such  an 
enactment  is  unconstitutional." 

In  SUte  V.  Waldron,  16  R.  I.  191,  14  Atl. 
847,  the  statute  sustained  in  State  v.  Wil- 
son, supra,  was  attacked  on  the  ground 
that  evidence  was  received  of  reputation  in 
reply  to  questions  as  to  the  knowledge  of 
the  witnesses  of  the  notorious  character  of 
the  place  kept  by  the  defendant,  it  being 
claimed  that  this  was  simply  evidence  of 
what  a  third  person  said  about  the  facts, 
and  to  receive  it  was  to  exclude  from  the 
defendant  his  right  to  be  confronted  with 
the  witnesses  against  him,  and  to  convict 
him  on  hearsay;  but  this  was  overruled  by 
the  court  and  the  statute  sustained. 

But  in  Hammond  v.  State,  78  Ohio  St. 
16,  15  L.R.A.(N.S.)  906,  125  Am.  St.  Rep. 
684,  84  N.  E.  416,  14  Ann.  Cas.  732,  supra, 
II.  d,   the  court  considered   void  the  pro- 
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vision  of  the  Ohio  anti-trust  act  providing 
that  the  character  of  the  trust  or  combina- 
tion may  bs  established  by  proof  of  its  gen- 
eral reputation  as  such.  See  also  Hughes 
V.  State,  29  Ohio  0.  C.  237,  holding  the 
game  statute  void. 

fe.  Miscellaneous  statutes. 

A  statute  making  the  certificate  of  the 
comptroller  showing  a  tax  collector  to  be 
a  defaulter,  prima  facie  evidence  of  such 
defalcation,  was  sustained  as  not  infring- 
ing the  right  of  an  accused  to  be  confront- 
ed with  the  witnesses  against  him.  Johns 
V.  State,  55  Md.  362. 

In  State  v.  Lawaon,  40  Wash.  456,  82 
Pae.  760,  the  court  upheld  the  constitu- 
tionality of  a  statute  making  the  records 
of  the  county  clerk's  office  prima  facie 
evidence  of  the  existence  or  nonexistence 
of  a  license  to  practise  medicine,  which  was 
attacked  on  the  ground  that  the  statute 
declared  an  arbitrary  and  illogical  rule  of 
evidence,  and  was  therefore  unconstitution- 
al. Cited  in  Stote  v.  Dodson,  64  Wash.  31, 
102  Pac.  872. 

In  Faith  v.  State,  32  Tex.  373,  the  court 
upheld  the  constitutionality  of  a  statute 
which  provided  "that  upon  the  sale,  alien- 
ation or  transfer  of  certain  animals  there- 
in named,  the  purchaser  shall  take  a  writ- 
ten conveyance  descriptive  of  the  animal  so 
purchased  or  transferred,  and  upon  the 
trial  of  any  person  so  charged  with  the 
theft  of  any  animal  of  this  character,  the 
absence  of  this  written  conveyance  shall  be 
deemed  prima  facie  evidence  of  'illegal  pos- 
session.' "  The  court  considered  that,  if 
anything,  the  statute  mitigated  the  com- 
mon-law rule,  and  stated  further  "but  this 
circumstance  (absence  of  the  written  con- 
veyance), resulting  from  the  omission  of  a 
plain  statutory  duty,  it  seems,  might  have 
been  given  in  evidence  even  without  the  act 
under  review." 

In  State  v.  Anderson,  5  Wash.  350,  31 
Pac  969,  where  the  court  did  not  consider 
that  the  decision  of  the  question  was  neces- 
sary to  the  result,  it  was  of  the  opinion 
that  the  legislature  did  not  exceed  its 
power  in  providing  that  in  burglary  the 
presumption  of  criminal  intent  should  fol- 
low the  proof  of  unlawful  entry.  Cited  in 
State  V.  Wilson,  9  Wash.  218,  37  Pac.  424. 

For  an  opinion  holding  invalid  a  statute' 
making  working  more  than  eight  hours  in 
any  one  day  prima  facie  evidence  of  the 
violation  of  the  statute,  see  Opinion  of  Jus- 
tices, 208  Mass.  619,  34  L.R.A.(N.S.)  771, 
94  N.  E.  1044,  supra,  II.  a. 

— Chinamen. 

It  may  be  noted  that  it  is  held  as  to  the 
statute  of  1892,  in  Fong  Yue  Ting  v.  United 
States.  149  U.  S.  008,  37  L.  ed.  90i5,  13 
Sup.  Ct.  Rep.  1010.  that  Congress  had 
power  to  enact  that  the  residence  of  a 
Chinaman  should  be  shown  by  one  credible 
white  witnetis,  the  court  considering,  how- 
ever, that  an  order  for  his  deportation  did 
not  deprive  him  of  life,  liberty,  or  property, 
without  due  process  of  law. 
L.R.A.1915C. 


The  act  of  Congress  of  1892,  excluding 
Chinese  laborers,  and  providing  in  effect 
that  the  presumption  is  against  such  a 
laborer  and  that  he  must  affirmatively 
show  his  right  to  remain,  is  a  proper  rule 
of  evidence.  Re  Sing  Lee,  54  Fed.  334, 
where  the  court  stated  that  the  informa- 
tion was  peculiarly  in  the  possession  of  the 
accused. 

But  in  United  Stattia  v.  Long  Hop,  55 
Fed.  68  (decided  it  seems  under  ^e  Chinese 
exclusion  act  of  1888),  the  court  does  not 
refer  to  the  terms  of  the  statute,  but  simply 
states  that  due  process  of  law  requires  that 
the  government  should  show  that  the  de- 
fendant is  unlawfully  in  the  United  States, 
and  not  that  he  should  show  a  right  to  be 
here. 

IV.  Miscellaneous. 

In  State  v.  Mitchell,  3  S.  D.  227,  62  N. 
W.  1052,  it  was  held  that  a  statute  provid- 
ing that  the  affidavits  upon  which  an  at^ 
tachment  for  contempt  issues  shall  make  a 
prima  facie  case  for  the  state  is  not  un- 
constitutional as  an  encroachment  upon  the 
judicial  power,  but  the  court  considered 
that  contempt  proceedings,  while  criminal 
in  their  nature,  were  not  in  themselves 
criminal  actions  or  prosecutions. 

In  Paducah  t.  Ragsdale,  122  Ky.  426,  92 
S.  W.  13,  the  court  considered  that  an 
ordinance  prohibiting  the  running  of  cattle 
at  large  in  the  city  meant  that  the  finding 
of  an  animal  at  large  upon  the  street  under 
such  circumstances  as  the  ordinance  penal- 
ized would  make  a  prima  facie  case  of 
guilt  against  the  owner,  and  that  there 
was  no  invalidity  in  thai. 

In  a  statute  punishing  a  common  seller 
of  intoxicating  liquors,  the  provision  that 
"three  several  sales  of  spirituous  or  intoxi- 
cating liquors,  either  to  different  persona 
or  to  the  same  pra-son,  shall  be  sufficient 
evidence  of  a  violation  of  this  section,"  is 
not  beyond  the  power  of  the  legislature,  as 
it  amounts  to  a  definition  that  three  sales 
shall  satisfy  the  phrase  "common  seller" 
within  the  meaning  of  the  act,  and  is  equiv- 
alent to  saying  that  whoever  is  guilty  of 
making  three  sales  shall  be  punished  in 
the  same  manner  as  a  common  seller.  Com. 
V.  Burns,  9  Gray,  132.  B.  B.  B. 
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RE  ESTATE  OF  JOHANNA  MILLER, 
Deceased. 


D.  H.  SLEICHTER,  Admr.,  etc.,  of  Johanna 
Miller,  Deceased, 

V. 

DOROTHEA  KROGER  et  aL,  Appts., 

and 

ANNA  KKOEGER  et  al. 

(—  Iowa,  — ,  149  N.  W.  227.) 

Executor  and  administrator  —  fraudu- 
lent settlement  of  claim  —  objections 
to  account. 

Next  of  kin  may  raise  the  question  at 
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collusion  by  the  administrator  in  the  estab- 
lishment of  a  claim  against  the  estate  by 
filing  objections  to  his  account. 

(November  S,  1914.) 

APPEAL  by  certain  of  the  objectors  from 
an  order  of  the  District  Court  for 
Washington  County  sustaining  the  motion 
of  the  administrator  to  strike  out  and 
overrule  all  objections  to  his  report  on 
account  of  an  alleged  controversy  over  cer- 
tain moneys  and  credits,  and  all  claims 
against  him  regarding  property  of  the  es- 
tate.    Bevcrsed. 


Statement  by  Evans,  J. : 
Appeal    from   an    order 
eonrt,  sitting  in  probate. 


of   the   district 
The  order  com- 


plained of  struck  from  the  record  certain 
objections  made  by  the  appellants  to  the 
final  report  of  the  administrator  of  the  es- 
tate of  Johanna  Miller.  Such  objections 
charged  the  administrator  with  fraud  and 
collusion  with  a  claimant  against  the  es- 
tate, and  asked  that  he  be  required  to  ac- 
count and  pay  nevertheless  to  the  benefi- 
ciaries of  the  estate  the  amount  awarded 
to  such  fraudulent  claimant. 

Messrs.  Edmund  D.  Morrison  and 
George  F.  Morrison,  for  appellants: 

On  accounting,  the  administrator  must 
be  charged  with  assets  of  the  estate  lost 
through  his   negligence  or  collusion. 

Meyeringh  v.  Wendt,  86  Iowa,  465; 
Loomis  V.  Armstrong,  49  Mich.  521,  14  X. 
W.  506;  Be  Holderbaum,  82  Iowa,  69,  47  N. 


Jfote.  —  Manner  of  raiaing  question,  to 
charge  executor  or  administrator  per- 
sonally, of  colluMon  tn  eatablishtng 
claim  against  estate. 

In  general. 

Where  those  interested  are  seeking  to  at- 
tack a  claim  already  established  against 
the  estate  so  as  to  defeat  the  claimant, 
clearly  the  question  must  be  raised  in  some 
manner  that  will  bring  the  creditor  into  a 
court  that  has  jurisdiction  not  only  as  to 
the  subject-matter  in  dispute,  but  as  to  the 
record  of  the  prior  adjudica'tion ;  so  the 
court  in  Re  Milleb  makes  a  sound  distinc- 
tion between  that  class  of  ca^es  and  the 
case  before  it,  where  the  object  was  to 
charge  the  administrator  personally,  with- 
out affecting  the  rights  of  the  creditor  or 
attacking  his  judgment.  Only  cases  where 
the  object  was  merely  to  charge  the  repre- 
sentative personally  are  included  in  this 
note. 

It  is  here  submitted  that  collusively  and 
fraudulently  permitting  a  claim  to  be  es- 
tablished against  the  estate  is  a  devastavit 
on  the  part  of  the  representative.  One  of 
the  many  definitions  of  a  devastavit  is  "a 
violation  of  duty  by  the  executor  or  admin- 
istrator such  as  renders  him  personally 
responsible  for  mischievous  consequences." 
Steel  V.  Holladay,  20  Or.  70,  10  L.B.A.  670, 
25  Pac.  69.  The  personal  liability  of  the 
representative  is  here  assumed,  as  this  note 
deals  only  with  the  manner  of  raising  the 
question. 

By  objection  to  account. 

The  question  of  the  jurisdiction  of  the 
probate  court  to  try  the  issue  where  the  rep- 
resentative is  charged  with  collusion  in 
the  establishment  of  a  claim  against  the 
estate  would  seem  to  be  the  important  ques- 
tion. The  jurisdiction  of  the  probate  or 
surrogate  court  is  statutory,  and  therefore 
limited  to  matters  over  which  jurisdiction 
is  expressly  conferred.  (Sec  11  Cyc.  791.) 
However,  statutes  confer  jurisdiction  to 
L.R.A.1913C.  47 


settle  estates,  in  general  terms;  and  probate 
courts,  therefore,  have  power  to  try  ques- 
tions "which  arise  incidentally  in  a  cause 
over  which  such  courts  have  jurisdiction, 
and  the  determination  of  which  are  neces- 
sary to  a  lawful  exercise  of  the  powers  ex- 
pressly conferred  in  arriving  at  a  decision." 
11  Cyc.  793.  This  rule  would  seem  to  be 
sufBciently  broad  to  cover  the  issue  raised 
by  the  representative's  devastavit  where  all 
the  parties  to  be  affected  are  tiefore  the 
court. 

Although  the  jurisdiction  of  the  probate 
court  is  purely  statutory,  it  has  generally 
been  hela  to  nave  power  and  authority  to 
determine  the  question  where  a  devastavit  is 
alleged  if  the  result  will  affect  only  the 
personal  representative  or  those  interested 
in  the  estate.  Graffam  v.  Ray,  91  Me.  234, 
39  Atl.  569  (no  action  at  law  can  be  main- 
tained) ;  Edmundson  v.  Roberts,  2  How. 
(Miss.)  822;  Steel  v.  Holladay,  supra.  The 
Cases  here  cited  did  not  involve  collusion  by 
the  executor  or  administrator,  but  did  in- 
volve the  issue  of  his  devastavit  in  other 
forms.  They  are  not  strictly  within  the 
scope  of  the  note  and  the  list  is  not  ex- 
haustive. 

Conceding  that  the  probate  court  has 
jurisdiction  to  try  the  issue  raised  by  an 
allegation  that  the  representative  colluded 
in  the  establishment  of  a  claim  against  the 
estate,  there  would  seem  to  be  no  valid  ob- 
jection to  the  question's  being  raised  by 
objection  to  the  items  of  his  account  in 
which  he  seeks  credit  for  the  claim,  which 
practice  was  approved  in  Rn  Milmsb.  Even 
where  the  jurisdiction  of  the  court  is  lim- 
ited (as  it  was  limited  in  Deer  I.od^e 
County  v.  Kohrs,  2  Mont.  66),  so  that  it 
cannot  enter  a  judgment  against  the  repre- 
sentative, but  can  make  a  finding  in  case 
of  an  alleged  devastavit,  that  will  serve  as 
a  l>asis  for  a  civil  suit,  there  could  be  no 
objection  to  raising  the  question  in  this 
way.  If  the  jurisdiction  of  the  court  is 
conceded,  the  question  at  once  becomes  one 
of  practice. 

In  Dobbs  v.  Cockerham,  2  Port.  (Ala.) 
328,  where  the  administrator  claimed  cer- 
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W.  888;  Re  Ring,  132  Iowa,  216,  109  N. 
W.  710;  Conger  v.  Cook,  56  Iowa,  121,  8 
K.  W.  782;  Woerner,  Administration,  § 
638;  Schouler,  Wills,  §  540,  p.  585;  Re 
Brown,  113  Iowa,  351,  85  N..  W.  617;  Mc- 
Leary  v.  Doran,  79  Iowa,  210,  44  N.  W^. 
3G0;  Corrington  v.  Corrington,  124  111.  363, 
16  N.  E.  252;  Re  Hall,  70  Vt.  458,  41  Atl. 
508. 

Distributees  have  no  rigbt  of  action 
against  an  administrator  or  his  bond,  for 
tlieir  distributive  shares,  until  the  amounts 
due  them  have  been  determined  on  the  final 
report  hearing,  and  ordered  paid,  and  the 
administrator  fails  to  pay  the  same. 

Cummings  v.  Cummings,  143  Mass.  340, 
9  N.  E.  734;  Conger  v.  Cook,  56  Iowa,  121, 
8  N.  W.  782;  2  Am.  &  Eng.  Enc.  Law,  899; 
]8  Cyc.  1280-1284;  Nickals  v.  Stanley,  146 
Cal.  724,  81  Pac.  117;  Hudson  v.  Bar- 
ratt,  62  Kan.  137,  61  Pac.  737;  Reed  v. 
Hume,  25  tftah,  248,  70  Pad.  998;  Wallbcr 
V.  Wilmanns,  116  Wis.  246,  03  N.  W.  47; 
O'Brien  v.  Strang,  42  Iowa,  643;  Hart  t. 
Jewett,  17  Iowa,  234;  Weber  v.  Noth,  51 
Iowa,  375,  1  N.  W.  652;  Pennington  v. 
Newman,   36   Okla.  594,    129   Pac.   693. 

As  between  heirs  and  the  administrator, 
the  latter  is  bound  to  act  with  diligence. 


prudence,  and  good  faith;  and  unless  he 
does  so,  he  renders  himself  personally  li- 
able for  any  loss  occasioned  by  hia  negli- 
gence or  bad  faith  in  prosecuting  or  de- 
defending  actions  in  his  representative 
capacity. 

18  Cyc.  1101;  Pearson  v.  Darrington, 
32  Ala.  227;  Skrine  v.  Simmons,  11  Ga. 
401;  Russell  v.  Russell,  4  Dana,  40;  Hutch- 
craft  v.  Tilford,  5  Dana,  363;  Smith  v.  Cuy- 
ler,  78  Ga.  664, 3  S.  E.  406;  Parsons  v.  Mills, 
1  Mass.  431;  O'Connor  v.  GifTord,  117  N. 
Y.  275,  22  N.  E.  1036;  Pickle  v.  Pickle,  10 
N.  J.  L.  J.  207;  Harrington  v.  Keteltas,  92 
X.  Y.  40;  Milan  v.  Ragland,  19  Ala.  85. 

Even  if  the  objections  filed  raised  issues 
not  triable  in  probate,  it  was  error  to 
strike  and  summarily  overrule  them.  If 
not  triable  in  probate,  the  issues  presented 
were  triable  either  at  law  or  in  equity,  and 
the  motion  should  have  been  to  transfer 
to  the  proper  docket. 

Code,  §  3432;  Aahlock  v.  Sherman,  56 
Iowa,  311,  9  N.  W.  242;  Re  Douglas,  140 
Iowa,  606,  117  N.  W.  982;  Re  Cummings, 
120  Iowa,  421,  94  N.  W.  1117;  Re  Manning, 
134  Iowa,  165,  111  N.  W.  409. 

Heirs  and  distributees  are  not  estopped 
by  a  judgment  rendered  against  an  admin.- 


tain  personal  property  which  had  belonged 
to  decedent,  and  had  failed  to  include  it 
in  the  inventory,  it  was  held  that,  upon  ob- 
jection by  the  heirs,  the  orphans'  court  had 
jurisdiction  to  try  the  issue  by  a  jury  and 
order  the  accountant  to  include  the  prop- 
erty after  the  verdict  had  been  rendered 
against  him. 

In  the  cases  cited  supra  there  was  no 
prior  judgment,  but  the  fact  that  there  is 
a  prior  judgment  would  appear  to  be  im- 
material when  no  attack  is  made  upon  it. 
A  judgment  against  an  estate  is,  of  course, 
prima  facie  evidence  of  the  administrator's 
right  to  pay  it  out  of  the  estate,  but  is  it 
conclusive?  Suppose  he  has  ample  evidence 
in  his  possession  to  successfully  maintain 
an  action  to  set  it  aside  for  fraud.  In  such 
case  it  would  hardly  be  contended  that  the 
judgment  was  conclusive  evidence  of  his 
right  to  pay  it  out  of  the  estate,  or  that 
it  would  be  any  more  conclusive  if  he  had 
colluded  in  perpetrating  the  fraud  upon 
which  the  judgment  was  recovered.  The 
judgment  remains  in  full  force,  if  it  has 
not  been  paid,  after  the  administrator  has 
been  surcharged  with  the  amount  thereof. 

But  it  should  be  observed  that  the  gener- 
al statements  supra  are  quite  restrictive. 
The  great  majority  of  cases  involve  facts 
or  issues  that  take  them  out  of  the  prin- 
ciples stated  supra,  so  that  tliey  are  not  in 
point  here.  If  the  result  will  affect  parties 
who  are  not  properly  before  the  probate 
court,  or  subject-matter  not  within  its 
jurisdiction,  of  course,  the  issue  must  be 
raised  in  some  other  manner  or  in  some 
otlier  forum. 
L.R.A.1916C. 


By  an  action  on  the  bond. 

In  some  jurisdictions  an  action  on  the 
bond  cannot  be  maintained  against  the 
representative  and  his  sureties  unless  the 
liability  of  the  former  is  fixed  by  prior 
proceedings.  (See  18  Cyc.  1282.)  In  such 
jurisdictions,  clearly,  an  action  on  the  bond 
could  not  take  the  place  of,  but  would  be 
an  appropriate  form  of  action  to  follow,  a 
successful  attempt  to  surcharge  the  adminis- 
trator's account  in  the  probate  court.  Sec 
statement  in  regard  to  action  on  the  bond 
in  Re  Milleb. 

But  in  other  jurisdictions,  funds  misap- 
propriated by  the  personal  representative 
are  held  to  be  fully  administered  (on  this 
theory  no  representative  of  the  estate,  such 
as  an  administrator  de  bonis  non,  can  call 
his  predecessor  to  account  for  a  devastavit ) , 
so  that  those  entitled  to  a  share  in  the  es- 
tate, either  as  creditors  or  as  distributees, 
may  sue  the  administrator  or  executor  and 
his  sureties  upon  the  bond,  alleging  a  devas- 
tavit. Stose  V.  People,  25  111.  600:  Hani- 
fan  V.  Needles,  108  111.  403;  Re  Campbell, 
58  111.  App.  91  (merely  a  statement,  with- 
out an  application  of  the  principle)  ;  Hag- 
thorp  V.  Hook,  1  Gill  &  J.  270;  Whitfield  v. 
Evans,  60  Miss.  488.  These  cases,  as  to 
facts  involved,  are  not  within  the  scope  of 
the  present  note,  as  they  do  not  involve 
collusion  on  the  part  of  the  personal  rep- 
resentative in  the  establishment  of  a  judg- 
ment. They  are  cited  as  indicating  the 
practice  in  respect  to  a  devastavit.  No 
efTort  has  been  made  to  make  the  list  ex- 
haustive. J.  W.  M. 
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istrator,  to  object  to  the  approval  of  the 
administrator's  final  report  on  the  ground 
oi  the  administrator's  gross  negligence, 
fraud,  and  collusion  iu  allowing  such 
judgment  to  be  obtained  against  him  and 
the  estate. 

Nichols  V.  Day,  32  N.  H,  133,  64  Am. 
Dec.  358;  Gold  v.  Bailey,  44  111.  491,  92 
Am.  Dec.  100;  Conger  v.  Coolc,  56  Iowa, 
121,  8  N.  W.  782;  McLeary  v.  Doran,  79 
Iowa,  210,  44  N.  W.  360. 

Mr.  W.  M.  Keeley,  for  appellee  Sleich- 
ter: 

The  proceeding  is  ret  judicata  as  to  the 
distributees  of  the  personal  property  of 
Johanna  Miller,  through  privity  with  the 
administrator. 

Morri»  v.  Murphey,  95  Ga.  307,  51  Am. 
St.  Rep.  81,  22  S.  E.  635;  Harsh  v.  GriflBn, 
72  Iowa,  608,  34  N.  W.  441;  Ryan  v.  Hutch- 
inson, 161  Iowa,  675,  143  N.  W.  433. 

The  cause  of  action,  if  any  existed,  to 
claim  and  secure  the  property  given  to 
Anna  Kroeger,  was  in  the  administrator, 
and  not  in  the  distributees  or  heirs. 

Ritchie  v.  Barnes,  114  Iowa,  67,  86  N. 
W.  48;  Re  Aclun,  144  Iowa,  519,  123  N. 
W.  187,  Ann.  Cas.  1912A,  1166;  Rhodes  v. 
Stout,  26  Iowa,  313;  18  C^c.  944. 

A  party  or  privy  to  a  judgment  is  not 
permitted  to  impeach  it  collaterally  on  the 
ground  that  it  was  obtained  by  means  of 
collusion  between  the  other  parties  to  the 
action. 

23  Cyc.  1099b. 

Where  the  administrator,  as  pretended 
creditor  of  the  estate,  filed  a  claim  and  pro- 
cured its  allowance,  and  the  distributees 
filed  exceptions  to  his  report,  in  which  he 
showed  payment  to  himself  of  the  claims 
so  allowed,  the  court  would  not,  on  trial 
of  such  exceptions,  set  aside  the  claim  or 
its  allowance,  and  if  it  is  to  be  assailed  on 
tke  ground  that  it  was  fraudulently  ob- 
tained, it  should  be  done  in  an  action 
brought  for  that  purpose,  with  the  proper 
averments  and  parties. 

Ashton  V.  Miles,  49  Iowa,  564. 

Where  the  special  administrator  had  ap- 
proved the  allowance  of  the  claim  of  the 
administrator  against  the  estate,  and  dis- 
tributees filed  objections  to  the  final  re-' 
port  of  the  administrator,  showing  such 
claim  as  allowed,  the  allowance  of  the 
claim  could  not  be  attacked  by  exceptions 
to  the  final  report. 

Ibid.;  Re  Pennock,  122  Iowa,  622,  98  K. 
W.  480. 

Mr.  C.  A.  Dewey  for  appellee  Brown. 

Evans,  J.,  delivered  the  opinion  of  the 
court; 

In  June,  1911,  Johanna  Miller  died  in- 
testate, survived  by  three  sisters  and  a 
L.R.A.1915C. 


brother  as  her  only  heirs  at  law.  Two  sis- 
ters and  the  brother  are  the  appellants 
herein.  They  are  residents  of  Germany. 
The  other  sister,  Anna  Kroeger,  is  a  resi- 
dent of  this  country,  and  was  such  at  the 
time  of  the  death  of  Johanna  Miller,  but 
was  a  nonresident  of  Iowa.  She  was  called 
to  the  bedside  of  Johanna  shortly  before 
she  died.  Prior  to  such  time  Johanna  had 
been  the  owner  of  certain  moneys  and  cred- 
its amounting  to  about  $9,000.  After  her 
death,  the  surviving  sister,  Anna,  was  in 
possession  of  said  property,  claiming  to 
have  acquired  the  same  by  gift.  The  pres- 
ent administrator  was  appointed  upon  the 
petition  of  Anna.  She  brought  an  action 
in  the  district  court  against  the  adminis- 
trator and  the  other  heirs  of  Johanna,  the 
appellants  herein,  asking,  in  effect,  that  she 
be  adjudged  to  be  the  absolute  owner  of 
such  property.  Notice  was  served  upon 
these  appellants  by  publication  only.  The 
administrator  appeared  arid-  made  at  least 
a  formal  defense,  though  without  the  as- 
sistance of  counsel.  A  decree  was  entered 
for  the  plaintiff.  Thereafter  and  within 
two  years  these  appellants  appeared  in 
such  suit  and  filed  a  motion  that  the  judg- 
ment be  set  aside,  and  that  they  be  permit- 
ted to  defend  on  the  ground  that  they 
were  served  by  publication  only.  This  mo- 
tion was  sustained.  Thereafter,  and  before 
any  further  trial  was  had,  the  plaintiff  dis- 
missed her  suit  against  the  appellants. 
The  apparent  purpose  of  such  dismissal 
was  to  avoid  a  retrial.  No  retrial  was  ever 
had,  nor  was  any  further  order  made  in 
such  suit.  The  administrator  filed  his  final 
report,  ignoring  therein  all  reference  to 
the  assets  involved  in  the  suit  referred  to. 
The  appellants,  as  beneficiaries  of  the  es- 
tate, appeared  and  filed  objections.  The 
administrator  amended  his  report  and  set 
up  the  judgment  in  favor  of  Anna  Kroeger 
as  an  adjudication  binding  upon  him,  and 
as  excusing  his  failure  to  list  such  securi- 
ties as  property  of  the  estate.  The  objec- 
tions filed  by  the  appellants  charged  in 
effect  that  the  administrator  fraudulently 
and  collusively  aided  the  claimant  Anna  in 
obtaining  the  adjudication  .against  him  as 
administrator.  To  such  objections  was  ap- 
pended the  following  prayer:  "Wherefore, 
the  undersigned  ask  that  said  report  and 
accounting  on  file  be  disapproved  and  re- 
jected; that  said  administrator  be  required 
and  ordered  to  account  for  and  to  pay  into 
court,  in  addition  to  the  assets  accounted 
for  in  said  report,  the  further  sum  of  $»,- 
000;  that  each  of  the  items  of  credit  by  him 
claimed  to  which  objection  is  hereinbefore 
made  be  rejected,  and  that  he  be  allowed 
no  credit  therefor,  and  that  the  said  assets 
of  said   estate,   to  wit,  $0,000,  be  divided 
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among  these  objectors  aa  provided  by  the 
statutes  of  Iowa,  to  wit." 

The  administrator  moved  the  court  to 
strike  such  objections  on  the  ground  that 
the  issues  thereby  tendered  could  only  be 
heard  and  tried  in  a  direct  proceeding,  and 
that  they  could  not  be  tried  in  the  form 
of  mere  objections  to  the  administrator's 
report.  This  motion  was  sustained,  and 
from  such  order  was  the  appeal  taken. 

The  definite. question  presented  is  wheth- 
er it  is  competent  for  the  beneficiary  of  an 
estate  to  include  in  his  objections  to  a 
final  report  of  the  administrator  a  charge 
of  fraud  and  collusion  against  the  admin- 
istrator in  the  establishment  of  a  claim 
against  the  estate,  and  to  ask  that  the 
amount  thus  fraudulently  established  shall 
be  nevertheless  charged  against  the  admin- 
istrator in  his  final  report.  On  principle, 
such  method  of  procedure  would  seem  to  be 
quite  free  from  objection.  Such  a  method 
of  procedure  would  seem  also  to  conform 
to  the  spirit  of  the  statute,  giving  full 
power  of  review  to  the  probate  court  at  any 
time  before  the  final  discharge  of  the  ad- 
ministrator.    Code,  §  3398. 

The  opposing  contention  is  based  upon 
the  opinions  of  this  court  in  Ashton  v. 
Miles,  49  Iowa,  564,  and  Re  Pennock,  122 
Iowa,  622,  98  N.  W.  480.  In  each  of  those 
cases  the  administrator  himself  had  been 
a  claimant  against  the  estate.  As  to  such 
claim  a  special  administrator  had  been  ap- 
pointed to  investigate  and  defend.  The 
claim  was  regularly  established.  For  the 
amount  so  established  and  allowed  by 
the  special  administrator,  the  administrator 
took  credit  in  his  final  report.  The  benefi- 
ciaries filed  objection,  charging  fraud  in 
the  establishment  of  the  same.  It  was  said 
by  this  court  that  sucli  question  could  not 
be  thus  tried,  but  that  a  direct  attack 
should  be  made  upon  the  adjudication. 

It  will  be  noted  that  in  the  establish- 
ment of  such  claim  in  hie  own  behalf,  the 
claimant,  though  administrator  of  the  es- 
tate, was  not  acting  as  such.  As  to  his  own 
claim,  he  could  not  act  as  such.  Tn  the 
prosecution  of  such  claim,  therefore,  he  sus- 
tained no  relation  of  trust  to  the  estate. 
He  stood  toward  the  estate  precisely  as  any 
other  third  party  who  was  making  a  claim 
against  it.  The  claim  being  once  estab- 
lished, it  could  only  be  reopened  for  further 
trial  by  appropriate  proceedings  directed 
against  the  claimant  himself. 

In  each  of  the  cited  cases,  the  court 
found  as  a  fact  that  there  was  no  fraud. 
There  was  therefore  no  discussion  of  the 
point  now  under  consideration.  Nor  is  the 
state  of  the  record  with  reference  to  such 
point  very  clear. 

Assuming  in  the  case  before  us  that  the 
L.R.A.1916C. 


adjudication  in  favor  of  Anna  Kroeger 
could  not  be  set  aside,  as  to  her,  by  this 
method  of  procedure,  it  does  not  follow 
that  the  administrator  might  not  be  re- 
quired to  stand  the  loss,  if  the  established 
claim  was  in  fact  fraudulent  to  his  knowl- 
edge, and  if  he  fraudulently  and  collusive- 
ly  aided  in  its  establishment.  That  is  all 
that  is  asked  by  the  objectors. 

In  McLeary  v.  Doran,  79  Iowa,  210,  44 
N.  W.  360,  it  was  held  that  the  beneficia- 
ries could  have  recourse  against  the  admin- 
istrator in  such  case. 

In  response  to  this  case  it  is  urged  by 
appellee  that  the  recourse  here  intended 
was  an  action  on  the  twnd.  But  the  chief 
purpose  of  an  action  on  the  bond  would  be 
to  charge  the  surety  for  the  defaults  of  his 
principal.  We  apprehend  if  the  final  re- 
port of  the  administrator  were  approved, 
and  if  he  made  distribution  according  to 
its  call,  there  would  be  no  basis  left  for 
an  action  on  the  bond. 

In  Ryan  ▼.  Hutchinson,  161  Iowa,  573. 
343  N.  W.  433,  the  right  of  an  objector 
to  tender  an  issue  of  fraud  and  collusion 
on  the  part  of  the  administrator  is  im- 
plied. 

Re  Douglas,  140  Iowa,  605,  117  N.  W.982, 
is  a  case  wherein  such  right  is  distinctly 
recognized.  To  the  same  effect  is  Rabbett 
V.  Connolly,  163  Iowa,  607,  133  N.  W. 
1060. 

In  the  last  two  named  cases  it  is  held 
that  a  motion  to  set  aside  the  allowance  of 
a  claim  is  a  direct  attack  upon  it.  This 
holding  may  be  a  slight  modification  of  what 
was  said  in  the  Ashton  and  Pennock  Cases. 
In  the  case  before  us,  the  objectors  append- 
ed to  their  objections  the  prayer  which  we 
have  abpve  set  forth.  Such  prayer  contains 
all  the  essential  requisites  of  a  motion 
based  upon  the  ground  set  forth  in  the  ob- 
jections. To  the  extent  of  the  relief  prayed 
for,  therefore,  it  is  »  direct  attack  even 
though  it  asks  less  than  the  setting  aside 
of  the  adjudication. 

We  reach  tlie  unavoidable  conclusion, 
therefore,  that  it  was  open  to  the  benefi- 
ciaries in  this  manner  to  tender  the  issue  of 
fraud  and  collusion,  and  that  they  were  en- 
titled to  a  hearing  upon  it.  The  striking 
of  their  allegations  necessarily  denied  them 
such  hearing. 

2.  It  will  be  noted  from  the  foregoing 
that  we  have  dealt  only  with  the  allega- 
tions of  fraud  and  collusion  as  a  ground 
for  denying  credit  to  the  administrator  for 
the  payment  of  the  alleged  fraudulent 
claim.  The  objectors  did  also  allege  that 
such  fraudulent  claim  was  allowed  through 
the  negligence  of  the  administrator. 
Whether  the  objectors  would  be  entitled  to 
relief  against  the  adjudication  by  a  show- 
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ing  of  mere  negligence  without  bad  faith 
on  the  part  of  the  administrator  is  a  ques- 
tion which  has  not  been  argued.  We  are 
not  disposed  to  malce  any  pronouncement 
upon  that  feature  of  the  case  without  the 
aid  of  argument. 

Though  an  administrator  could  be  held 
liable  for  fraud  and  collusion,  it  would 
not  necessarily  follow  that  mere  negligence 
would  charge  him  with  the  same  liability. 
Justice  often  finds  its  mark  even  though 
the  litigant  be  negligent.  It  is  doubtless 
true,  also,  that  some  degree  of  negligence 
enters  into  most  litigation,  and  that  skill 
and  diligence  are  not  necessarily .  determi- 
native. 

3.  It  will  be  noted,  also,  that  in  our  dis- 
cussion in  division  1  hereof  we  have  as- 
sumed that  the  adjudication  in  favor  of 
Anna  Kroeger  has  never  been  set  aside.  In 
so  doing  we  have  conformed  to  the  theory 
of  the  argument. 

In  view  of  the  fact  that  the  suit  of  Anna 
Kroeger  was  brought  not  only  against  the 
administrator,  but  also  against  all  the 
beneficiaries  of  the  estate,  and  her  adjudi- 
cation was  had  against  all,  and  in  view  of 
the  fact  that  the  beneficiaries  of  the  estate 
appeared  within  the  statutory  time  and 
moved  that  the  adjudication  be  set  aside, 
and  that  such  adjudication  was  set  aside 
we  are  not  prepared  to  say  affirmatively 
that  there  was  any  adjudication  left  even 
as  against  the  administrator.  Bowman  v. 
Parks,  —  Iowa,  — ,  147  N.  W.  850.  He 
was  only  a  representative  of  the  beneficia- 
ries. The  problem  presented  is  whether  the 
beneficiaries  could  win  and  their  represen- 
tative lose.  Ws  have  formed  no  opinion  on 
this  question.  But  as  it  is  liable  to  arise 
at  any  future  stage  of  the  proceedings,  we 
only  take  the  precaution  to  confine  our 
present  holding  to  the  single  question 
argued  before  us. 

The  order  of  the  trial  court  must  be  re- 
versed. 

Iiadd,  Ch.  J.,  and  Weaver  and  Preston, 
JJ.,  concurring. 

Petition  for  rehearing  denied. 


GEORGIA  SUPREME  COtTRT. 

MAYOR   &   ALDERMEN   OF   THE    CITY 
OF  SAVAKNAH,  Plff.  in  Err., 

V. 

T.  B.  JORDAN. 

(142  6a.  409,  83  S.  £.  109.) 

Municipal    corporations    —    failure    to 
clean  street  —  liability. 
1.  The  duty  of  keeping  the  streets  of  a 

Headnotes  by  Hn.i.,  J. 
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municipality  free  from  matter  which,  if 
allowed  to  remain,  would  affect  the  health 
of  the  public,  is  a  governmental  function, 
the  exercise  of  which  would  exempt  the 
municipality  from  liability  to  a  suit  for 
damages  to  an  employee  without  fault, 
who  is  injured  by  reason  of  a  defective 
cart  in  which  he  is  hauling  "the  sweepings 
of  the  streets"  of  such  municipality,  and 
which  has  been  furnished  him  for  that  pur- 
pose by  the  agents  of  the  municipality. 

(a)  This  court  will  take  judicial  cog- 
nizance that  the  "sweepings  of  the  streets" 
of  a  municipality  contain  matter  which,  if 
allowed  to  remain  in  the  streets,  will  in- 
juriously affect  the  health  of  ttie  citizens 
of  such  municipality. 

(b)  And  this  is  so  notwithstanding  pe- 
tition    describes     "the     sweepings     of     the 
streets"  as  "dirt  and  trash." 
Pleading  —  sufficiency. 

2.  The  petition  was  subject  to  general 
demurrer,  and  should  have  been  dismissed. 

(September  19,  1914.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  an  order  over- 
ruling a  demurrer  to  a  petition  filed  to  re- 
cover damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  responsi- 
ble.   Reversed. 

Statement  by  HUI,  J.: 

This  action  was  brought  against  the  city 
of  Savannah  by  T.  B.  Jordan,  who  was  an 
employee  of  the  city  engaged  at  the  time  of 
the  injury  in  driving  a  street  cart.    It  was 

Ifote.  ^  Street  cleaning  aa  a  govern- 
mental  function. 

The  liability  of  a '  municipal  corporation 
for  the  negligence  or  torts  of  its  agents  or 
servants  in  connection  with  the  cleaning 
of  its  streets  deptads  upon  the  question 
whether  street  cleaning  is  a  private  or 
corporate,  or  a  public  or  governmental, 
function  of  the  municipality,  it  being  liable 
if  in  the  exercise  of  a  function  of  the  former 
class,  but  not  liable  if  in  the  exercise  of 
one  of  tJie  latter. 

"This  class  of  functions  [governmental] 
includes  all  those  which  are  usually  per- 
formed by  the  state  in  rural  communities 
under  general  laws,  and  were  so  performed 
within  the  municipal  boundaries  before  the 
organization-  of  the  corporation,  and  which 
the  state  would  resume  on  disincorpora- 
tion."  But  "whether  the  function  of  caring 
for  .  .  .  the  public  highways  within  the 
municipality  is  governmental  or  municipal 
has  been  .  .  .  diversely  decided."  28 
Cyc.  267,  208. 

So,  as  stated  in  Savannah  v.  Joboar, 
there  is  a  diversity  of  opinion  as  to  whether 
or  not  the  cleaning  of  streets  by  a  munici- 
pality is  a  governmental  duty,  in  the  per- 
formance of  which  it  is  not  liable  for  the 
negligence  or  torts  of  its  officers  or  agents. 
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alleged  tbat  he  waa  engaged  in  duties  "un- 
der the  street  and  lane  department  of  the 
city,"  and  that  at  the  time  of  the  injury 
he  was  "hauling  the  sweepings  of  the 
street."  While  driving  the  cart  he  noticed 
that  the  axle  was  not  exactly  straight, 
and,  not  being  a  mechanic,  and  knowing 
nothing  about  the  durability  of  metals,  he 
called  the  attention  of  Mr.  Doolan,  under 
whom  he  was  working,  to  the  condition  of 
the  axle,  who  told  him  to  report  the  mat- 
ter to  the  "inspector  of  carts  and  mules." 
The  axle  was  worn,  the  point  where  it 
broke  being  tlii'iner  than  the  other  part, 
and  this  made  it  too  weak  to  stand  the 
weight  of  the  "dirt  and  trash"  in  the  cart. 
The  inspector  who  made  an  examination  of 
the  axle  pronounced  it  safe,  told  the  plain- 


tiff to  continue  using  it,  and  assured  him 
that  it  would  not  break.  At  the  point 
where  it  broke,  it  was  cracked  and  too 
weak  to  stand  the  weight  of  the  "dirt  and 
trash  in  the  cart,"  which  was  unknown  to 
the  plaintiff,  but  was  known  to  the  de- 
fendant, or  could  and  should  have  been 
known  if  proper  inspection  bad  been  made. 
On  April  10,  1911,  plaintiff  was  driving  the 
cart  on  Farm  street,  which  is  a  rock-paved 
street;  and,  while  on  the  cart  in  the  dis- 
charge of  his  duties,  the  axle  broke  and 
he  was  violently  thrown  to  the  pavement. 
This  severely  injured  his  elbow  and  caused 
a  rupture,  from  which  hernia  resulted,  etc. 
He  was  entirely  free  from  fault,  did  not 
consent  or  contribute  to  his  injury,  and  re- 
lied  upon    the   assurance   of   safety    given 


And  this  diversity  arises  not  only  from 
the  difference  of  opinion  uppn  the  more  gen- 
eral question  as  to  whether  or  not  the  func- 
tion of  caring  for  the  street  is  a  govern- 
mental one,  but  may  also  arise  from  the 
further  difference  of  opinion  upon  the  ques- 
tion whether  the  cleaning  of  the  streets  is 
a  duty  primarily  connected  with  the  care 
of  the  streets,  or  is  a  duty  primarily 
pertaining  to  the  preservation  of  the  public 
health, — the  latter  class  of  duties  being 
clearly  governmental  in  character. 

Thus,  the  flushing  of  the  streets  of  a  city 
for  the  promotion  of  the  health,  comfort, 
and  safety  of  the  general  public  is  a  govern- 
mental function  of  the  city.  Kippes  v. 
Louisville,  140  Kv.  423,  30  L.R.A.(N.S.) 
116],  131  S.  W.  184. 

And  in  Love  v.  Atlanta,  OS  Ga.  129,  51 
Am.  St.  Rep.  64,  22  S.  E.  29,  it  was  held 
that  the  cleaning  of  the  streets  of  the  city 
of  Atlanta  was  a  governmental  function, 
so  that  the  city  was  not  liable  for  an  in- 
jury to  a  private  citizen  by  the  negligence 
of  one  engaged  in  such  work.  This  holding, 
however,  as  indicated  by  the  syllabus  •  by 
the  court,  quoted  in  the'  opinion  in  Savan- 
nah V.  Jordan,  seems  to  have  been  based 
in  part  upon  the  fact  that,  under  the  char- 
ter of  the  city  of  Atlanta,  the  duty  of  keep- 
ing the  streets  clear  of  putrid  and  other 
substances  offensive  to  the  sense  of  smell 
and  which  tend  to  imperil  the  public  health 
devolved  upon  the  board  of  health  of  that 
city;  and  that  the  functions  of  this  depart- 
ment of  the  city  government  were  govern- 
mental, and  not  purely  administrative,  in 
their  character,  although  the  court  observes 
"that  in  order  to  exempt  a  city  from  liability, 
it  is  not  sufficient  to  show  that  the  particular 
work,  from  the  negligent  performance  of 
which  by  the  servants  of  the  city  a  citizen 
was  injured,  was  being  performed  under  the 
direction  of  the  health  authorities:  but  it 
must  be  shown  that  tlie  particular  work  so 
being  done  was  connected  with  or  had  refer- 
ence to  the  preservation  of  the  public 
health."  And  "if  the  health  department 
were  engaged  in  clearing  away  or  removing 
obstructions  from  the  street  which  in  no 
way  endangered  the  public  health,  the  re- 
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sponsibility  of  the  city  then  would  rest 
upon  the  rule  of  liability  for  work  connected 
with  repairing  and  keeping  in  order  the 
public  highways." 

In  Bruhnke  v.  LaCrosse,  155  Wis.  485, 
50  L.R.A.(N.S.)  1147,  144  N.  W.  1100,  it 
was  held  that  the  municipality,  in  the  care 
and  maintenance  of  its  highways,  was  exer- 
cising a  public  governmental  duty  imposed 
by  law  upon  it,  not  for  its  own  advantage 
or  gain,  but  as  an  administrative  agency 
of  the  state,  so  that  it  was  not  responsible 
for  negligence  on  the  part  of  the  driver  of 
a  dump  wagon  used  by  it  for  street  clean- 
ing purposes. 

And  it  has  been  held  that  the  cleaning  of 
the  streets  of  a  city  is  an  exercise  by  it  of 
a  discretionary  power  of  a  public  or  legis- 
lative character,  conferred  on  it  for  the 
public  good,  so  that  the  rule  respondeat 
superior  does  not  apply  as  between  the  em- 
ployees and  instrumentalities  engaged  in 
the  work  and  the  municipality,  and  the 
latter  is  not  liable  to  any  private  individ- 
ual for  the  manner  in  which  this  discre- 
tionary duty  is  performed.  Cassidy  v.  St. 
Joseph,  247  Mo.  197,  152  S.  VV.  306.  The 
court  said:  "Neither  the  state  nor  those 
quasi  corporations  consisting  of  political 
subdivisions,  which,  like  counties  and  town- 
ships, are  formed  for  the  sole  purpose  of 
exercising  purely  governmental  powers,  are, 
in  the  absence  of  some  express  statute  to 
that  effect,  liable  in  an  action  for  damages 
either  for  the  nonexercise  of  such  powers, 
or  for  their  improper  exercise,  by  those 
charged  with  their  execution.  This  applies 
alike  to  the  acts  of  all  persons  exercising 
these  governmental  functions,  whether  they 
be  public  officers  whose  duties  are  directly 
imposed  by  statute,  or  employees  whose 
duties  are  imposed  by  officers  and  agents 
having  general  authority  to  do  so.  The 
game  rule  applies  to  municipal  corporations 
in  the  exercise  of  similar  powers,  which  are 
called  discretionary  powers  of  a  public  or 
legislative  character  (4  Dill.  Mun.  Corp. 
5th  ed.  §  2020),  because  they  primarily 
rest  in  the  discretion  of  the  legislative  au- 
thority of  the  municipal  government,  al- 
though their  execution,  like  the  execution 
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him  by  "the  defendant's  mechanic."  The 
axle  was  not  manifestly  dangerous.  The 
injury  was  due  directly  and  proxinnate- 
ly  to  the  negligence  of  the  defendant, 
its  servants,  and  employees,  in  furnishing 
plaintiff  an  unsafe  appliance  with  which  to 
work,  and  in  assuring  him  that  the  ap- 
pliance was  safe.  A  general  and  special 
demurrer  to  the  petition  were  overruled, 
and  the  defendant  excepted. 

Messrs.  John  Bourke,  Jr.,  and  D.  S. 
Atkinson,  for  plaintiff  in  error: 

If,  in  the  exercise  of  governmental  func- 
tions and  in  the  discharge  of  the  duties  de- 
volving upon  the  board  of  health,  there- 
under, a  private  citizen  is  injured  by  the 


negligence  of  one  of  its  servants  in  and 
about  such  work,  no  right  of  action  arises 
against  the  city. 

Love  v.  Atlanta,  95  Ga.  129,  51  Am.  St. 
Rep.  64,  22  S.  E.  29;  Nisbet  v.  Atlanta,  97 
Ga.  650,  25  S.  E.  173;  Wyatt  v.  Rome,  105 
Ga.  312,  42  L.R.A.  180,  70  Am.  St.  Rep. 
41,  31  S.  E.  188;  Augusta  v.  Owens,  111 
Ga.  477,  38  S.  E.  830,  8  Am.  Xeg.  Rep. 
222;  Dalton  v.  Wibon,  118  Ga.  100,  98  Am. 
St.  Rep.  101,  44  S.  E.  830;  Watson  v.  At- 
lanta, 136  Ga.  370,  71  S.  E.  664;  Hurst  v. 
Warner,  102  Mich.  238,  26  L.R.A.  484,  47 
Am.  St.  Rep.  526,  60  N.  W.  440;  Bryant 
V.  St.  Paul,  33  Minn.  289,  53  Am.  Rep. 
31,  23  N.  W.  220;  Ogg  v.  Lansing,  35  Iowa, 
495,  14  Am.  Rep.  499;  Hill  v.  Charlotte,  72 
N.  C.  55,  21  Am.  Rep.  451 ;  Forbes  v.  Board 


of  the  general  powers  of  the  state  govern- 
ment, may  be  intrusted  to  such  officerB  and 
other  agencies  as  the  legislative  authority 
may  lawfully  designate.  When  the  exer- 
cise of  these  powers  ceases  to  be  discre- 
tionary, when  it  no  longer  depends  upon  the 
will  of  the  municipal  legislature,  but  upon 
the  paramount  will  of  the  charter-making 
body,  then  only  does  the  neglect  of  the  mu- 
nicipality subject  it  to  an  action  for  dam- 
ages." 

In  Louisville  v.  Carter,  142  Ky.  443,  32 
L.R.A.(N.S.)  837,  134  S.  W.  468,  the  non- 
liability of  tlu-  municipality  for  an  in- 
jury to  a  pedestrian  caused  by  bis  being 
negligently  run  over  by  a  wagon  used  for 
the  purpose  of.  clearing  the  streets  of  the 
city  and  removing  the  waste  and  refuse 
matter  therefrom,  xcems  to  have  been  based 
on  the  holding  that  the  wagon  was  em- 
ployed in  a  use  that  was  for  the  general 
public  good,  and  the  function  which  the 
municipality  exercised  in  its  use  was  a 
governmental  functi<xi. 

And  in  McFadden  v.  Jewell,  119  Iowa, 
321,  60  L.R.A.  401,  97  Am.  St.  Rep.  321, 
93  N.  W.  302,  it  was  held  that,  in  clearing 
an  alley  of  weeds,  a  city  exercises  its  police 
power,  80  that  it  is  not  liable  for  negligence 
in  the  performance  of  the  work  by  one  whom 
it  has  employed  for  that  purpose,  which 
results  in  the  injury  of  a  child  attracted 
there  by  his  operations. 

On  the  other  hand,  in  Young  v.  Metro- 
politan Street  R.  Co.  126  Mo.  App.  1,  103 
S.  W.  135,  where  a  pedestrian  had  been  in- 
jured through  the  negligence  of  a  municipal 
employee  engaged  in  carting  away  piles  of 
dirt  and  rubbish  which  had  been  gathered 
along  a  street,  it  was  held  that  the  city, 
through  its  employee,  was  not  acting  in  a 
governmental  capacity  for  the  general  pub- 
lic good,  in  protecting  the  health  of  the 
community,  although  the  act  might  be  help- 
ful to  the  general  health,  or  might  in  some 
remote  degree  be  referable  to  governmental 
regulation ;  but  that  the  servant  was  merely 
engaged  in  removing  piles  of  dirt  which,  if 
left  remaining,  would  have  rendered  the 
city  liable  if  damage  had  been  caused  by 
them,  and  the  other  features  of  the  case 
L.K.A.1915C. 


should  be  considered  more  as  incidental 
than  as  the  sole  purpose. 

This  case,  however,  was  expressly  disap- 
proved by  the  supreme  court  of  Missouri 
in  the  case  of  Caesidy  v.  St.  Joseph,  supra, 
in  so  far  as  it  might  conflict  with  the  opin- 
ion in  the  latter  case. 

But  in  Denver  v.  Maurer,  47  Colo.  209, 
135  Am.  St.  Rep.  210,  106  Pac.  875,  it  was 
held  that  the  flushing  of  a  storm  sewer  con- 
structed by  a  city  to  carry  away  the  sur- 
face water  which  came  upon  the  streets, 
though  done  solely  to  preserve  health  and 
comfort,  was  not  done  primarily  in  the  per- 
formance of  the  governmental  duty  relating 
to  the  preservation  of  health,-  but  was  done 
in  the  discharge  of  the  general  duty  of  car- 
ing for  the  streets.  The  court  said:  "To 
the  ordinary  mind  this  storm  sewer  formed 
a  part  of  the  improvement  of  the  street, 
and  pertained  primarily  to  the  care  of  the 
street.  Obviously  as  the  water  flowed  into 
the  catch-basin,  it  would  carry  with  it  ref- 
use from  the  street,  some  of  which  would 
remain.  At  other  time^  refuse  would  be 
blown,  or  otherwise  forced,  through  the 
opening  into  the  basin.  This  refuse  would 
remain  to  breed  disease  and  noxious  odors, 
if  not  removed.  One  more  act  was  neces- 
sary to  keep  the  street  in  a  reasonably  fit 
and  suitable  condition  for  use,  and  that  act 
was  the  flushing  of  the  storm  sewer  to  re- 
move this  menace  to  the  health  and  com- 
fort of  the  people.  How  in  reason  can  the 
act  of  flushing  that  sewer,  under  these 
circumstances,  be  anything  more  than  a 
detail  in  the  performance  of  the  general 
duty  of  the  city  to  care  for  its  streets! 
How  can  it  be  said  that  the  city,  in  its 
private  corporate  character,  could  create  a 
condition  that  was  a  menace  to  the  public 
health,  and  when  it  proceeded  to  remove 
that  condition,  it  acted  in  its  public  gov- 
ernmental character  in  the  performance  of 
a  public  duty  cast  upon  it  by  the  sovereign 
state?  The  state  had  nothing  to  do  with 
that  storm  sewer.  It  belonged  exclusively, 
to  the  city  of  Denver.  When  the  city,  act- 
ing in  its  private  corporate  character,  by 
means  of  that  sewer,  created  on  its  streets 
a  condition  that  menaced  the  health   and 
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of  Health,  28  Fla.  26,  13  L.R.A.  649,  9 
So.  882;  White  v.  Marshfleld,  48  Vt.  20; 
Lynde  v.  Rockland,  66  Me.  309;  Barbour 
V.  Ellsworth,  67  Me.  294;  Mitchell  v.  Rock- 
land, 41  Me.  363,  66  Am.  Dec.  252;  James 
V.  Harrodsburg,  85  Ky.  191,  7  Am.  St.  Rep. 
589,  3  S.  W.  135;  Haley  v.  Boston,  191 
Mass.  291,  5  L.R.A.(N.S.)  1005,  77  N.  E. 
888;  Kuehn  v.  Milwaukee,  92  Wis.  263,  65 
N.  W.  1030;  Condict  v.  Jersey  City,  46 
N.  J.  L.  157;  Johnson  v.  Somerrille,  195 
Mass.  370,  10  L.R.A.(N.S.)  715,  81  N.  E. 
268;  Louisville  v.  Carter,  142  Ky.  443,  32 
L.R.A.(N.S.)  637,  134  S.  W.  468;  Harring- 
ton V.  Worcester,  186  Mass.  594,  72  N.  E. 
326;  Ft.  Worth  v.  Crawford,  64  Tex.  202, 
53  Am.  Rep.  753;  Bishop  v.  New  York,  21 
Misc.  598,  48  N.  Y.'  Supp.  141;  Davidson 
V.  New  York,  24  Misc.  560,  54  N.  Y.  Supp. 
51;  Kipps  V.  Louisville,  140  Ky.  423,  30 
L.R.A.(N.8.)  1161,  131  S.  W.  184;  Long  v. 
Birmingham,  161  Ala.  427,  49  So.  881,  18 
Ann.  Cas.  ^07;  Lynch  v.  North  Yakima,  37 
Wash.  667,  12  L.R.A.(N.  8.)  261,  80  Pac. 
79;  Wright  T.  Augusta,  78  Ga.  241,  6  Am. 
St.  Rep.  256. 

Messrs.  Twiggs  &  Oazan,  for  defendant 
in  error: 

Hauling  away  the  sweepings  from  the 
streets  by  the  use  of  a  cart  operated  by  the 
streets  and  lanes  department  of  a  city  is 
not  the  exercise  of  a  governmental  function, 
and  the  city  is  liable. 

Quill  ▼.  New  York,  36  App.'Div.  476,  55 
N.   Y.   Supp.   889,   5   Am.   Neg.   Rep.   423; 


Missano  t.  New  York,  160  N.  Y.  123,  54 
N.  E.  744,  6  Am.  Neg.  Rep.  652;  Pass 
Christian  v.  Fernandez,  100  Miss.  76.  39 
L.R.A.(N.S.)  649,  56  So.  .329;  Barnes  v. 
District  of  Columbia,  91  U.  S.  540,  23  L.  ed. 
440;  Barney  Dumping- Boat  Co.  v.  New 
York,  40  Fed.  50;  Denver  v.  Porter,  61 
C.  C.  A.  168,  126  Fed.  288;  5  Thomp.  Neg. 
§  5792;  4  Dill.  Mun.  Corp.  5th  ed.  §  1662. 

Even  if  the  work  which  Jordan  was  do- 
ing was  that  of  a  governmental  function, 
and  the  city  would  not  be  liable  for  any 
negligence  which  he  might  be  guilty  of  to 
third  persons,  yet  as  between  himself  and 
the  city,  the  city  owed  him  the  same  duty 
that  every  other  master  owes  to  a  servant, 
regardless  of  what  department  of  the  mu- 
nicipality he  may  be  engaged  in. 

Condon  v.  Chicago,  249  III.  596,  94  N.  E. 
977;  4  Labatt,  Mast.  &  S.  §  1615;  Galves- 
ton V.  Hemmis,  72  Tex.  558,  13  Am.  St. 
Rep.  828,  11  S.  W.  29;  Turner  v.  Indian- 
.ipolis,  96  Ind.  61;  Brabon  v.  Seattle,  29 
Wash.  6,  69  Pac.  365;  Kansas  City  v. 
McDonald,  45  L.R.A.  429,  57  Pac.  123,  6 
Am.  Neg.  Rep.  67;  Coots  y.  Detroit,  75 
Mich.  628,  5  L.R.A.  315,  43  N.  W.  17;  Far- 
ley V.  New  York,  152  N.  Y.  222,  57  Am.  St. 
Rep.  611,  46  N.  E.  506,  1  Am.  Neg.  Rep. 
341;  Williams,  Mun.  Liability  for  Tort,  57; 
Rhobidas  v.  Concord,  70  N.  H.  90,  51  L.R.A. 
387,  85  Am.  St.  Rep.  604,  47  Atl.  82;  Au- 
gusta v.  Owens,  111  Ga.  464,  36  S.  E.  830, 
8  Am.  Neg.  Rep.  222;  Kennedy  v.  Savan- 
nah, 9  Ga.  App.  760,  72  S.  E.  160;  Huey 
V.  Atlanta,  8  Ga.  App.  697,  70  S.  E.  71; 


comfort  of  the  community,  no  authorities 
need  be  cited  to  show  that  it  was  its  pri- 
vate corporate  duty  to  remove  that  con- 
dition from  its  streets." 

In  Barney  Dumping-Boat  Co.  t.  New 
York,  40  Fed.  50,  and  Engle  v.  Mayor,  cited 
therein,  and  set  out  in  a  note  by  the  editor 
in  40  Fed.  51,  but  otherwise  unreported, 
it  was  held  that  the  duty  delegated  by  law 
to  the'  commissioner  of  street  cleaning  of 
the  city  of  New  York,  as  the  head  of  the 
department  of  street  cleaning,  to  keep  the 
streets  cleaned  and  remove  refuse  as  often 
as  the  public  health  and  the  use  of  the 
streets  might  require,  was  not  a  govern- 
mental or  public  duty,  but  was  such  as 
primarily  devolved  upon  the  city,  as  a  mu- 
nicipal or  corporate  obligation,  so  that 
the  commissioner  and  his  subordinates  were 
the  agents  of  the  city,  rather  than  of  the 
general  public,  and'  the  city  was  liable  for 
the  negligence  of  some  of  them  in  charge 
of  a  steam  tug  belonging  to  the  city,  while 
engaged  in  removing  refuse  from  the  streets. 
The  United  States  circuit  court  said:  "His 
duties,  unlike  those  of  the  officers  of  the 
departments  of  health,  charities,  Are,  and 
police,  although  performed  incidentally  in 
the  interest  of  the  public  health,  are  more 
immediately  performed  in  the  interest  of 
the  corporation  itself,  which  is  charged  witii 
L.R.A.1915C. 


the  obligation  of  maintaining  its  streets  in 
fit  and  suitable  condition  for  the  use  of 
those  who  resort  to  them." 

So,  in  Missano  v.  New  York,  160  X.  Y. 
123,  54  N.  E.  744,  6  Am.  Neg.  Rep.  652,  it 
was  held  (Gray,  J.,  dissenting)  that  the 
city  of  New  York,  whose  duty  it  was  to 
see  that  its  streets  were  thoroughly  cleaned 
and  kept  clean  at  all  times,  and  to  remove 
the  sweepings,  etc.,  as  often  em  the  public 
health  and  use  of  the  streets  required  it  to 
be  done,  was  acting,  in  the  ordinary  and 
usual  care  of  its  streets,  both  as  to  repairs 
and  cleanliness,  in  the  discharge  of  a  spe- 
cial power  granted  to  it  by  the  legislature, 
in  the  exercise  of  which  it  was  a  legal  in- 
dividual, as  distinguished  from  its  govern- 
mental functions  when  it  acted  as  a  sov- 
ereign; and  that  the  fact  that  the  discharge 
of  this  duty  might  incidentally  benefit  the 
public  health  did  not  make  the  acts  of  the 
commissioner  of  street  cleaning  a  public 
function. 

And  in  Quill  v.  New  York,  36  App.  Div. 
476,  55  N.  Y.  Supp.  889,  5  Am.  Neg.  Rep. 
423,  and  Bishop  v.  New  York,  21  Misc.  598, 
48  N.  Y.  Supp.  141,  it  is  stated,  oW«er,  or 
recognized,  that  the  duty  imposed  by  law 
upon  the  city  of  New  York,  or  the  street- 
cleaning  department  thereof,  to  remove  the 
dirt   accumulating  on,   and   to  clean,   the 
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Augusta  T.  Mackey,  113  Oa.  64,  38  S.  £. 
339. 

Hill,  J.,  delivered  the  opinion  of  the 
court: 

Exception  ia  taken  to  the  overruling  of 
the  demurrer  to  the  petition  as  amended. 
The  amendment  sufficiently  met  the  special 
demurrer.  Is  the  petition  as  amended  suf- 
ficient to  withstand  a  general  demurrer! 
This  depends  on  the  answer  to  the  question 
ivhether  the  act  of  hauling  the  sweepings 
from  the  streets  of  Savannah  by  the  use  of 
a  cart,  operated  under  the  direction  of  the 
department  of  streets  and  lanes  in  that 
municipality,  was  the  exercise  of  a  govern- 
mental function,  or  was  the  exercise  of  a 
ministerial  function.  It  seems  to  be  well 
settled  that  where  the  municipality  under- 
takes to  perform  for  the  state  duties  which 
the  state  itself  might  perform,  but  which 
have  been  delegated  to  the  municipality, — 
such,  for  instance,  as  devolve  upon  the 
board  of  health  of  a  city  under  its  charter, 
for  the  protection  of  life  and  health  and 
comfort  of  the  community, — ^and  in  the 
exercise  of  such  function  under  the  depart- 
ment a  private  citizen  is  injured  by  the 
negligence  of  the  servants  of  the  depart- 
ment while  engaged  in  such  work,  no  cause 
of  action  arises  against  such  municipality. 
L«ve  v.  Atlanta,  96  Ga.  129,  61  Am.  St. 
Bep.  64,  22  S.  E.  29;  Cook  v.  Macon,  64 
Ga.  468;  Gray  v.  Griffin,  111  Ga.  361,  368, 
51  L.R.A.  131,  36  S.  E.  792;  Dalton  v.  Wil- 
son, 118  Ga.  100,  101,  98  Am.  St.  Rep.  101, 


44  S.  E.  830;  4  Labatt,  Mast.  &  S.  2d  ed. 
§  1615,  p.  4928;  5  Thomp.  Neg.  §  5789.  On 
the  other  hand,  a  municipality  is  civilly 
liable  for  damages  arising  "for  neglect  to 
perform,  or  for  improper  or  unskilful  per- 
formance of,  their  duties"  (Civil  Code  1910, 
§  897 ) ,  or  for  acts  which  are  thus  performed 
in  its  private  character  for  business  pur- 
poses, and  for  its  own  advantage  or  profit, 
although  such  act  may  inure  to  the  ulti- 
mate benefit  of  the  citizen.  5  Thomp.  Neg. 
§  5789;  4  Labatt,  Mast.  &  S.  2d  ed.  §  1615; 
DilL  Mun.  Corp.  5th  ed.  §  1662,  p.  2899. 
See  Huey  v.  Atlanta,  8  Ga.  App.  597,  70 
S.  E.  71;  Savannah  v.  Bpears,  66  Ga.  304; 
Smith  V.  Atlanta,  75  Ga.  110;  Greensboro 
v.  McGibbony,  93  Ga.  672,  20  S.  E.  37. 
There  is  a  diversity  of  opinion  in  outside 
jurisdictions  as  to  the  liability  of  mimici- 
palities,  while  engaged  in  cleaning  streets, 
for  torts  committed  by  its  officers  or  agents. 
In  some  jurisdictions  these  duties  are  held 
to  be  governmental  in  their  character,  and 
the  right  to  recover  damages  for  torts  thus 
committed  is  denied.  See  4  Dill.  Mun. 
Corp.  2899,  and  cases  cited.  In  other  juris- 
dictions municipalities  have  been  held  im- 
pliedly liable  for  the  negligence  of  em- 
ployees engaged  in  street  cleaning.  Ibid. 
Missano  v.  New  York,  160  N.  Y.  123,  64 
N.  E.  744,  6  Am.  Neg.  Rep.  652;  Quill  v. 
New  York,  36  App.  Div.  476,  66  N.  Y.  Supp. 
889,  5  Am.  Neg.  Rep.  423;  Barney  Dump- 
ing-Boat Co.  v.  New  York  (C.  C.)  40  Fed. 
60.  A  clear  distinction  between  the  govern- 
mental and  ministerial  functions  of  a  mu- 


strcets  of  the  city,  is  not  a  governmental 
duty,  but  is  a  corporate  duty  beneficial  to 
the  corporation. 

And  in  Ostrom  v.  San  Antonio,  94  Tex. 
523,  62  S.  W.  900,  holding  that  the  clean- 
ing of  the  streets  of  the  defendant  city  was 
a  function  conferred  upon  it  for  the  peculiar 
advantage  of  its  own  inhabitants,  and  a 
duty  of  a  purely  corporate  character,  for 
"which  the  corporation  was  liable,  the  court 
said:  "In  what  sense  can  it  be  said  that 
the  cleaning  of  the  streets  of  San  Antonio 
"was  a  duty  that  primarily  rested  upon  the 
state  of  Texas?  We  know  of  no  principle 
of  law  upon  which  such  duty  can  be  based, 
nor  any  case  which  has  so  held,  nor  any 
instance  in  which  such  power  has  been  exer- 
cised by  the  state  for  the  benefit  of  the 
general  public;  and  we  must  conclude  that 
it  does  not  fall  within  that  class  of  cases 
which  are  specified  as  being  powers  to  be 
exercised  for  the  good  of  the  general  pub- 
lic imposed  upon  a  mimicipal  corporation 
for  enforcement  within  its  limits.  The  law 
imposed  the  du^  of  cleaning  the  streets 
upon  the  city  of  San  Antonio  within  its 
own  limits  primarily  and  especially  for  the 
benefit  of  its  own  people.  It  is  strictly  a 
corporate  function  for  the  abuse  of  which 
by  its  agents  in  the  course  of  their  r^ular 
emplorment  the  city  must  be  held  liable." 
L.B»a;1915C. 


As  to  the  liability  of  a  municipal  cor- 
poration for  injuries  inflicted  by  the  neg- 
ligence of  employees  engaged  in  the  repair 
or  construction  of  highways,  see  notes  to 
Barree  v.  Cape  Girardeau,  6  L.R.A.(N.S.) 
1090,  and  Kippes  v.  Louisville,  30  L.R.A. 
(N.S.)   1161. 

As  to  the  liability  of  a  municipal  cor- 
poration for  fire  set  by  sparks  from  a  steam 
roller  engaged  in  repairing  a  street,  see 
note  to  Alberts  v.  Muskegon,  6  L.R.A.(N.S.) 
1094. 

As  to  the  liability  of  a  municipality  for 
injury  by  an  employee  engaged  in  removing 
refuse,  see  notes  tp  Haley  v.  Boston,  5 
L.R.A.(N.S.)  1005,  and  Pass  Christian  v. 
Fernandez,  39  L.R.A.(N.S.)  649. 

As  to  the  liability  of  a  municipality  for 
injuries  resulting  from  its  use  of  a  dumping 
ground,  see  note  to  Denver  v.  Davis,  6 
L.R.A.(N.S.)  1013. 

Many  other  phases  of  the  distinction  be- 
tween the  public  or  governmental  and  pri- 
vate or  corporate  function  of  municipalities 
are  treated  in  notes  cited  in  the  Index  to 
L.R.A.  Notes,  under  the  title,  "Municipal 
Corporations,"  subdivision  "Liability  for 
Damages,"  dealing  with  the  liability  of  a 
municipal  corporation  for  damages  incident 
to  various  branches  of  its  activities. 

A.  C.  W. 
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nicipal  corporation  is  drawn  in  the  case 
of  Jones  V.  Williamsburg,  97  Va.  722,  47 
L.R.A.  294,  34  S.  E.  883,  where  Riely,  J., 
says:  "A  municipal  corporation  has  a  dual 
character,  the  one  public  and  the  other 
private,  and  exercises  correspondingly  two- 
fold functions,  the  one  governmental  and 
legislative,  and  the  other  private  and  min- 
isterial. In  its  public  character,  it  acts  as 
an  agency  of  the  state  to  enable  it  the 
better  to  govern  that  portion  of  its  people 
residing  within  the  municipality,  and  to 
this  end  there  is  granted  to  or  imposed 
upon  it  by  the  charter  of  its  creation 
powers  and  duties  to  be  exercised  and  per- 
formed exclusively  for  public,  governmental 
purposes.  These  powers  are  legislative  and 
discretionary,  and  the  municipality  is 
exempt  from  liability  for  an  injury  result- 
ing from  the  failure  to  exercise  them  or 
from  their  improper  or  negligent  exercise. 
In  its  corporate  and  private  character  there 
is  granted  unto  it  privileges  and  powers  to 
be  exercised  for  its  private  advantage, 
which  are  for  public  purposes  in  no  other 
sense  than  that  the  public  derives  a  com- 
mon benefit  from  the  proper  discharge  of 
the  duties  imposed  as  assumed  in  consider- 
ation of  the  privileges  and  powers  con- 
ferred. This  latter  class  of  powers  and 
duties  are  not  discretionary,  but  ministe- 
rial and  absolute;  and  for  an  injury  re- 
sulting from  n^ligence  in  their  exercise  or 
performance,  the  municipality  is  liable  in 
a  civil  action  for  damages  in  the  same  man- 
ner as  an  individual  or  a  private  corpo- 
ration. The  line  of  distinction  ...  is 
clearly  drawn  by  the  courts  and  text-writ- 
ers, and  the  exemption  of  the  municipality 
from  liability  in  the  one  case,  and  its  lia- 
bility in  the  other  for  an  injury  resulting 
from  negligence,  firmly  established." 

Where  a  municipality  is  exercising  an 
administrative  function  at  the  time  an  em- 
ployee is  injured,  it  owes  its  employee  the 
duty  of  furnishing  a  safe  place  to  work ;  and 
for  a  failure  to  do  so,  and  where  by  reason 
of  such  failure  an  employee  is  injured  with- 
out fault  on  bis  part  the  corporation  would 
be  liable,  under  the  same  circumstances 
that  a  private  individual  or  corporation 
would  be.  4  Labatt,  Mast.  &  S.  §  1615; 
Condon  v.  Chicago,  249  111.  506,  04  N.  E. 
976.  See  Collins  v.  Greenfield,  172  Mass. 
78,  51  K.  E.  454;  Hourigan  v.  Norwich,  77 
Conn.  358,  59  Atl.  487,  17  Am.  Neg.  Rep. 
445;  Bruhnke  v.  La  Crosse,  155  Wis.  485, 
50  L.R.A.(X.S.)  1148,  144  N.  W.  1100. 
The  authorities  undoubtedly  make  a  dis- 
tinction between  cases  where  injuries  are 
occasioned  by  the  agents  of  municipalities 
while  engaged  in  the  performance  of  gov- 
ernmental functions,  or  in  private  enter- 
L.R.A.1915C. 


prises.  Between  the  municipality  and  the 
public  the  question  of  liability  depends  up- 
on whether  at  the  time  of  the  injury  the 
municipality  is  engaged  in  a  governmental 
or  ministerial  duty.  The  relation  of  a  mu- 
nicipal corporation  to  its  servants  is  the 
same  as  it  is  between  any  other  master 
and  servant,  provided  it  is  engaged  in  the 
performance   of   ministerial   functions. 

The  question  has  been  settled  so  far  as 
this  state  is  concerned,  and  the  only  diffi- 
culty is  in  applying  the  rulings  made  to  a 
particular  case.  In  Love  v.  Atlanta,  95  Ga. 
129,  51  Am.  St.  Rep.  64,  22  S.  E.  29,  it 
was  held  that  "the  duty  of  keeping  the 
streets  clear  of  putrid  and  other  substances 
offensive  to  the  sense  of  smell  and  which 
tend  to  imperil  the  public  health  devolves 
under  the  charter  of  the  city  of  Atlanta, 
upon  the  board  of  health  of  that  city;  and, 
the  functions  of  this  department  of  the  city 
government  being  governmental,  and  not 
purely  administrative  in  their  character, 
it  follows  that  if,  in  the  exercise  of  such 
functions  and  in  the  discharge  of  the  duties 
devolving  upon  this  department  thereunder, 
a  private  citizen  is  injured  by  the  negli- 
gence of  one  of  its  servants  in  and  about 
such  work,  no  right  of  action  arises  against 
the  city." 

And  see,  to  the  same  effect,  Watson  v. 
Atlanta,  136  Ga.  370,  71  S.  E.  664.  in  the 
body  of  the  opinion  in  the  Love  Case,  Jus- 
tice Atkinson  said:  "With  respect  to  mat- 
ters concerning  the  public  health,  however, 
there  is  no  serious  conflict  of  reason,  opin- 
ion, or  authority  upon  the  correctness  of 
the  proposition  that  the  preservation  of  the 
public  health  is  one  of  the  duties  that  de- 
volves upon  the  state  as  a  sovereign  power. 
It  is  such  a  duty  as,  upon  proper  occasion, 
justifies  the  exercise  of  the  right  of  emi- 
nent domain  and  the  demolition  of  struc- 
tures which  endanger  or  imperil  the  public 
health.  In  the  discharge  of  such  duties 
as  pertain  to  the  health  department  of  the 
state,  the  state  is  acting  strictly  in  the 
discharge  of  one  of  the  functions  of  gov- 
ernment. If  the  state  delegate  to  a  mu- 
nicipal corporation,  either  by  general  law 
or  by  particular  statute,  this  power,  and 
impose  upon  it  within  its  limits  the  duty 
of  taking  such  steps  and  such  measures  as 
may  be  necessarj-  to  the  preservation  of  the 
public  health,  the  municipal  corporation 
likewise,  in  the  discharge  of  such  duty,  is 
in  the  exercise  of  a  purely  governmental 
function,  affecting  the  welfare  not  only  of 
the  citizens  resident  within  its  corporation, 
but  of  the  citizens  of  the  commonwealth 
generally,  all  of  whom  have  an  interest  in 
the  prevention  of  infectious  or  contagious 
diseases  at  any  point  within  the  state,  and 
in  the  exercise  of  such  powers  is  entitled 
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to  the  same  immunity  against  suit  as  the 
state  itself  enjoys.  Such  a  duty  would 
stand  upon  the  same  footing  as  its  duty  to 
preserve  the  public  peace,  and  its  liability 
or  nonliability  would  depend  upon  the  same 
principle  which  relieves  the  city  from  lia- 
bility for  the  misfeasance  of  a  police  offi- 
cer in  the  discharge  of  his  duty.  It  will 
be  observed,  however,  that  in  order  to  ex- 
empt a  city  from  liability,  it  is  not  suffi- 
cient to  show  that  the  particular  work, 
from  the  negligent  performance  of  which 
by  the  servants  of  the  city  a  citizen  was 
injured,  was  being  performed  under  the 
direction  of  the  health  authorities;  but  it 
must  be  shown  that  the  particular  work  so 
being  done  was  connected  with  or  had  ref- 
erence to  the  preservation  of  the  public 
health." 

It  is  a  matter  of  common  knowledge  that 
the  sweepings  of  the  streets  contain  mat- 
ter other  than  dirt  and  trash,  which  is  of- 
fensive to  the  sense  of  smell,  and  which,  if 
allowed  to  remain,  will  tend  to  affect  not 
only  the  comfort,  but  the  health  of  the 
community  as  well.  Even  the  English 
sparrows  take  cognizance  of  this,  and  act 
as  scavengers  in  removing  it.  And  it  mat- 
ters not  that  the  duty  of  removing  this 
cause  of  discomfort,  inconvenience,  and  ill 
health  to  the  community  is  delegated  to 
the  "streets  and  lanes  department"  of  a 
city.  It  is  not  the  character  or  name  of 
the  agent  who  executes  the  duty  of  remov- 
ing the  cause  of  discomfort  and  ill  health 
to  the  public  which  fixes  the  character  of 
the  duty  performed,  but  it  is  the  act  itself 
which  determines  whether  it  be  govern- 
mental or  ministerial.  It  is  immaterial 
whether  the  work  is  done  under  the  super- 
vision of  the  board  of  health  of  a  munici- 
pality, or  by  the  "director  of  public  works," 
or  under  the  "streets  and  lanes  depart- 
ment." The  duty  is  the  same,  and  that  is 
to  remove  from  the  streets  all  the  sweep- 
ings and  garbage  and  whatever  would  con- 
taminate the  atmosphere  and  breed  pesti- 
lence and  disease;  and  such  a  duty  is  a 
governmental,  and  not  a  ministerial,  func- 
tion. It  is  one  that  the  entire  public  living 
within  or  without  the  municipality  is  con- 
cerned in,  the  enforcement  of  laws  for  the 
preservation  of  the  comfort  and  health  of 
the  citizen.  The  allegation  that  the  cart 
was  too  weak  to  stand  the  weight  of  "the 
dirt  and  trash"  in  the  cart  cannot  change 
the  character  of  the  contents  of  the  cart. 
The  petition  also  alleged  that  the  plaintiff 
was  liauling  "the  sweepings  of  the  street." 
Counsel  for  both  plaintiff  and  defendant 
cite  the  ordinances  of  the  city  of  Savannah 
as  throwing  light  on  the  question  at  issue; 
but  the  court  cannot  take  judicial  cogni- 
zance of  the  existence  of  the  ordinances  of 
L.R.A.1915C. 


a  municipality,  on  demurrer,  where  such 
ordinances  are  not  pleaded  and  set  out. 
What  is  said  in  Collins  v.  Russell,  107  Ga. 
423,  432,  33  S.  C  444,  as  to  judicial  cogniz- 
ance of  ordinances  of  the  city  of  Savannah 
has  no  application  to  a  case  like  the  present. 
But,  witliout  reference  to  the  ordinances 
of  the  city  of  Savannah,  which  we  cannot 
consider  under  the  present  record,  we  hold 
that  the  allegation  in  the  plaintiff's  peti- 
tion that  the  cart  contained  the  sweepings 
of  the  streets,  which  he  was  hauling  at  the 
time  of  his  injury,  means  that  the  plaintiff, 
as  an  employee  of  the  city,  was  in  the  ex- 
ercise of  a  governmental  function;  and, 
this  being  so,  he  cannot  recover  of  the  mu- 
nicipality. The  court  erred  in  overruling 
the  general  demurrer  to  the  petition. 
Judgment  reversed. 

All  the  Justices  concur. 


KENTUCKY  GOITRT  OP  APPEAIiS. 

CITY  OF  LOUISVILLE,  Appt., 

V, 

LULIA  B.  HEHEMANN  et  al. 

(161  Ky.  523,  171  S.  W.  185.) 

Municipal    corporation  —  disposal    of 
garbagre  —  liability. 

1.  A  municipal  corporation  is  not  liable 
for  the  negligence  of  its  agent  in  disposing 
of  garbage,  since  it  is  a  discharge  of  a  gov- 
ernmental function. 

Eminent    domain  —  nalsance  —  Injury 
—  compensation. 

2.  A  city  is  liable  in  damages  for  depre- 
ciation in  value  of  adjoining  property  in 
permitting  a  city  dump  to  become  a  nui- 
sance, under  a  constitutional  provision  re- 
quiring compensation  for  property  taken, 
injured,  or  destroyed  for  public  use. 
E%'ldence  ^  sickness  —  value  of  prop- 
erty. 

3.  Upon  the  question  of  diminution  in 
value  of  adjoining  property  by  the  mainte- 
nance of  a  nuisance,  evidence  is  admissible 
of  sickness  and  annoyance  suffered  by  the 
owner  because  thereof. 

Note.  —  Suiaance :  throtetng  garbage  on 
surface. 

The  present  note  is  supplementary  to  the 
notes  to  Denver  v.  Davis,  6  L.R.A.(N.S.) 
1013,  and  Cumberland  Grocery  Co.  v.  Baugh, 
43  L.R.A.(N.S.)  1037. 

As  to  injunction  by  municipality  against 
nuisance  by  deposit  of  garbage,  see  note  in 
41  L.R.A.  324. 

As  to  municipal  power  over  transporta- 
tion of  garbage  in  street,  see  note  in  39 
L.R.A.  653. 

As  to  liability  of  a  municipality  for  in- 
juries inflicted  by  servants  while  engaged 
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Evidence  —  Interest  ot  witness. 

4.  A  plaintiff  in  an  action  for  damages 
for  a  nuisance  maintained  by  a.  city  may, 
in  case  the  city  asks  hia  witness  if  he  has 
a  suit  for  the  same  cause  pending  show 
that  the  suit  was  settled,  to  repel  the  idea 
of  interest  in  the  witness. 

Appeal  —  objectionable  argument  —  ab- 
sence from  record. 

5.  Error  in  argument  is  not  available  on 
appeal  in  the  absence  of  anything  in  the 
record  to  show  that  it  was  made  or  the 
court's  ruling  upon  an  objection  to  it. 

(December  10,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  First  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  damages  for  diminution 
in  value  of  property  alleged  to  have  been 
caused  by  defendant's  maintenance  of  a 
nuisance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  J.  O'Connor  and  Pendleton 
Beckley  for  appellant. 


Messrs.  Gilbert  Burnett,  Burnett  & 
Burnett,  and  Benjamin  F.  Gardner,  for 

appellees : 

The  allegations  and  proof  show  that  the 
city  created  a  nuisance. 

21  Am.  &  Eng.  Enc.  Law,  692;  29  Cyc. 
1185;  New  Albany  v.  Slider,  21  Ind.  App. 
392,  52   N.  E.   626. 

Where  a  municipality  wrongfully  invades 
the  property  of  the  citizen  for  a  purpose 
lawful  in  itself,  and  within  its  charter 
powers,  which  the  municipality  might  have 
lawfully  condemned  or  purchased,  it  cannot 
escape  liability  for  the  resulting  damage 
on  the  plea  that  the  right  or  act  was  gov- 
ernmental. 

Kemper  v.  Louisville,  14  Bush,  93;  Keasy 
V.  Louisville,  4  Dana,  154,  29  Am.  Dec. 
395;  28  Cyc.  1293;  20  Am.  k  Eng.  Law, 
1209;  21  Am.  ft  Eng.  Enc.  Law,  728 ;  Haag 
v.  Vanderburgh  County,  60  Ind.  511,  23 
Am.  Rep.  654;  Herr  ▼.  Central  Kentucky 
Lunatic  Asylum,  97  Ky.  461,  28  L.R.A. 
394,  53  Am.  St.  Rep.  414,  30  S.  W.  971, 
110  Ky.  282,  61  S.  W.  283;  Henderson  v. 
McClain,  102  Ky.  403,  39  L.R.A.  349,  43 
S.  VV.  700;  Clayton  v.  Henderson,  103  Ky. 


in  gathering  or  removing  garbage  or  ashes, 
see  notes  to  Haley  v.  Boston,  5  L.R.A. 
(N.S.)  1005;  Pass  Christian  v.  Fernandez, 
39  L.R.A.(N.S.)  649;  and  Savannah  v.  Jor- 
dan, ante,  741. 

As  to  power  of  municipal  corporation  to 
grant  exclusive  right  or  create  monopoly 
for  removal  of  garbage,  see  notes  to  Smiley 
V.  MacDonald,  27  L.R.A.  540,  and  Land- 
berg  v.  Chicago,  21  L.R.A.(N.8.)  830. 

As  shown  in  the  notes  in  5  L.R.A. (N.S.) 
1005;  6  L.R.A.(N.S.)  1013,  and  43  L.B.A. 
(N.S.)  1039,  the  courts  differ  upon  the 
proposition  as  to  whether  the  disposition 
or  removal  of  garbage  and  refuse  consti- 
tutes a  governmental  function  within  the 
rule  that  in  the  performance  of  a  govern- 
mental function  a  municipality  is  not  liable 
for  the  negligence  of  its  officers  and  em- 
ployees. 

LouiSTXU^  T.  Hehemann  is  a  case  of  un- 
usual importance  in  this  connection,  hold- 
ing that  notwithstanding  a  municipality  is 
not  liable  for  the  negligence  of  its  agent  in 
disposing  of  garbage,  upon  the  ground  that 
it  is  a  discharge  of  a  governmental  func- 
tion, the  municipality  is  liable  in  damage 
for  depreciation  in  value  of  adjoining  prop- 
erty in  permitting  its  dumping  ground  to 
become  a  nuisance,  as  such  act  constitutes 
a  taking  or  damaging  of  property  within 
the  purview  of  a  constitutional  provision 
requiring  compensation  for  property  taken, 
injured,  or  destroyed  for  public  use. 

To  the  same  effect  is  Georgetown  v.  Am- 
merman,  143  Ky.  209,  136  S.  W.  202,  where 
it  was  alleged  that  the  continual  dumping 
of  garbage  and  refuse  matter  by  the  city 
greatly  depreciated  the  value  of  adjoining 
property  and  made  it  impossible  to  use  the 
L.R.A.1915C. 


plaintiff's  house  as  a  residence;  and  it  was 
held  on  demurrer  to  the  answer  (which 
averred  that  the  city  was  not  responsible 
upon  the  ground  that  it  performed  a  gov- 
ernmental duty)  that  the  maintenance  of 
the  dumping  ground  under  the  circum- 
stances amounted  to  a  taking  or  damaging 
of  the  adjoining  property  for  which  com- 
pensation should  be  made  as  provided  by 
the  Constitution. 

In  Hines  v.  Rocky  Mount,  post,  751,  it 
was  held  that  a  citv  while  exercising  its 
charter  powers  in  ordering  a  general  clean- 
ing up  of  the  city  was  acting  in  its  gov- 
ernmental capacity  when  it  directed  its 
agents  and  employees  to  deposit  rubbish 
and  garbage  in  a  large  hole  in  a  street,  for 
the  purpose  of  disposing  of  the  rubbish  and 
also  with  a  view  of  fining  up  the  hole  to 
improve  the  street,  and  was  not  liable  in 
damages  to  an  adjoining  landowner  for  sick- 
ness caused  by  foul  and  unhealthful  odors 
arising  from  the  refuse  deposited  near  hia 
dwelling,  though  the  city  was  liable  for 
damages  caused  to  the  property  by  dimin- 
ishing its  value  by  establishing  and  main- 
taining the  nuisance,  as  such  damage  is 
regarded  as  a  taking  or  appropriation  of 
the  property  for  a  public  use,  for  which 
compensation  must  be  made.  It  was  ac- 
cordingly held  error  to  allow  the  jury  to 
consider  the  testimony  as  to  sickness  of 
various  members  of  the  plaintiff's  family 
as  a  direct  element  in  estimating  the  dam- 
ages. The  court  said:  "In  affording  dam- 
ages for  wrongs  of  this  character,  injuries 
caused  by  a  nuisance  wrongfully  created  iti 
the  exercise  of  governmental  functions,  our 
decisions  hold  as  the  correct  deduction  from 
the  above  principle  that  the  damages  are 
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228,  44  L.RJ^.  474,  44  8.  W.  667;  Hauns 
V.  Central  Kentucky  Lunatic  Asylum,  103 
Ky.  562,  45  S.  W.  890;  Faducah  v.  Allen, 
111  Ky.  361,  98  Am.  St.  Rep.  422,  63  S. 
W.  981;  Leavell  v.  Western  Kentucky  Asy- 
lum, 122  Ky.  213,  4  L.RJL.(K.S.)  269,  91 
S.  W.  671,  12  Ann.  Cas.  827;  Twyman  v. 
Frankfort,  117  Ky.  523.  64  L.R.A.  672,  78 
S.  W.  446,  4  Ann.  Cae.  622;  Georgetown  v. 
Ammerman,  143  Ky.  209,  136  S.  W.  202; 
Madisonville  v.  Hardman,  29  Ky.  L.  Rep. 
253,  92  S.  W.  930. 

Nnnn,  J.,  delivered  the  opinion  of  the 
court: 

In  1909  and  1910  Cabel  street  was  used 
as  a  city  dump.  Appellees  recovered  a 
judgment  for  $500  against  the  city  of 
Louisville,  for  the  injury  this  dump  caused 
to  their  property,  and  damage  in  their  use 
of  it.  They  owned  and  lived  in  a  little 
two-room  house  on  Pocahontas  alley  in  the 
"Point"  The  property  reached  back  150 
feet  to  Cabel  street.  In  1909,  when  the 
city  began  to  create  the  nuisance  com- 
plained of,  these  two  rooms  sheltered  the 
appellee^  and  their  eight  children.    The  ter- 


ritory of  the  Point  is  low  and  flat  and  sub- 
ject to  periodical  overflows.  The  city  de- 
sired to  raise  the  grade  of  Cabel  street,  and 
was  encouraged  in  this  move  by  petition 
of  the  residents  adjacent  to  the  street,  in- 
cluding appellees.  The  proposed  fill  extend- 
ed through  the  Point  for  about  2,000  feet. 
During  the  summer  months  of  1909,  this 
work  of  filling  became  in  reality  a  city 
dump,  and  especially  was  this  so  in  the 
vicinity  of  the  Hehemann  home.  All  sorts 
of  decaying  animal  and  vegetable  matter 
were  brought  there  and  dumped  day  after 
day:  Witnesses  tell  of  seeing  on  the  dump, 
not  only  back-door  refuse  and  vegetable 
garbage,  but  dead  rats,  cats,  dogs,  chickens, 
and  barrels  of  spoiled  fish.  This  became  a 
putrifying  mass  from  which  constantly 
arose  unmentionable  odors  and  such  a  flock 
of  flies  and  vermin  as  commonly  come 
with  carrion,  all  going  to  make  human 
existence  terrible  in  that  vicinity.  Some 
excuse  is  offered  in  behalf  of  the  city  by 
evidence  that  dead  flsh,  fowls,  and  animals 
were  brought  there  l^  individuals,  not  the 
city,  and  without  the  knowledge  of  the 
city's   responsible   ofiBcials.      But    responsi- 


confined  to  the  diminished  value  of  the 
property  affected,  and  that  sickness  at- 
tributable to  such  nuisance  may  not  be 
properly  considered  as  a  direct  element  of 
damage.  .  .  .  The  evidence,  or  some  of 
it,  may  be  relevant  on  the  question  of  the 
diminished  value  of  the  property,  and 
might,  in  given  instances,  present  a  case 
for  injunctive  relief,  but  may  not  be  made 
the  basis  for  a  direct  estimate  and  award 
of  uncertain  and  unrestrained  damages." 

It  was  also  said  in  the  last  cited  case: 
"It  does  not  appear  what  was  the  nature 
of  plaintiff's  tenure,  whether  as  owner  or 
otherwise,  but,  whether  as  owner  or  renter, 
he  is  entitled  to  recover  for  wrongful  in- 
jury, causing  damage  to  his  proprietary 
rights." 

In  Flannagan  v.  Bloomington,  156  111 
App.  162,  it  is  held  that  a  city  which 
causes  to  be  deposited  on  land  garbage  and 
decaying  vegetable  matter  in  such  manner 
as  to  greatly  annoy  an  adjoining  owner  by 
foul  and  offensive  odors,  and  to  interfere 
with  the  comfortable  use  and  enjoyment  of 
his  residence,  is  liable  in  damages  for  the 
injuries  occasioned  thereby. 

The  fact  that  the  city  may  have  employed 
an  independent  contractor  to  remove  the 
garbage  and  refuse  from  the  streets,  and 
that  he,  under  his  contract,  used  the  place 
as  a  dumping  ground  without  authority  or 
direction  from  the  city  so  to  do,  does  not 
affect  the  liability  of  the  city  for  his  ac- 
tion in  causing  damage  to  adjoining  prop- 
erty in  carrying  out  a  contract  with  the 
city  in  the  execution  of  the  power  given  the 
city  to  remove  and  dispose  of  garhape 
and  refuse  matter,  where  it  appears  that 
the  city  officers  knew  that  the  place  was 
used  for  a  dumping  ground,  and  were  in- 
L.R.A.1915C. 


formed  of  the  conditions  which  existed. 
Ibid. 

The  fact  that  the  city  passed  an  ordi- 
nance prohibiting  the  use  of  property  with- 
in the  corporate  limits  of  the  city  as  a 
dumping  ground  does  not  relieve  the  city 
from  liability  for  the  negligent  and  wrong- 
ful acts  of  its  servants  and  employees  who 
were  permitted  to  violate  the  provisions  of 
the  ordinance.    Ibid. 

In  Newcastle  v.  Harvey,  -54  Ind.  App. 
243,  102  N.  E.  878,  it  is  held  that  a  city 
is  liable  if  it  negligently  permits  garbage 
and  offal  to  be  washed  away  from  its  dump- 
ing grounds  upon  the  property  of  another 
to  his  damage.  It  was  said  that  while  the 
city  had  authority,  and  was  within  the 
bounds  of  its  governmental  functions  when 
it  provided  a  suitable  place  for  the  deposit 
of  its  garbage,  it  may  not  deposit  garbage 
at  such  place  in  a  careless  and  negligent 
manner,  causing  a  nuisance;  nor  may  it 
negligently  permit  the  garbage  and  offal, 
properly  deposited,  to  escape  upon  the  lands 
of  another  to  his  damage, — that  a  mu- 
nicipal corporation  has  no  more  right  to 
maintain  a  nuisance  than  an  individual, 
and  for  a  nuisance  maintained  upon  its 
property,  the  same  liability  attaches  against 
a  city  as  to  an  individual. 

A  city  which  maintains  a  dumping  ground 
for  the  collection  of  great  quantities  of 
miscellaneous  garbage,  and  uses  and  oper- 
ates it  in  the  disposition  of  the  garbage 
in  such  manner  as  to  cause  unhealthful 
and  offensive  odors  to  the  injury  of  persons 
living  in  the  vicinity,  may  be  enjoined 
against  the  maintenance  of  the  same  at  the 
instance  of  a  property  owner  suffering  spe- 
cial injury  therefrom.  Bell  v.  Savannah, 
139  Ga.  298,  77  S.  E,  165.  A.  L.  R. 
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bility  cannot  be  escaped  when  it  is  shown 
that  the  city  kept  there  every  day  during 
working  hours  a  dump  boss,  who  was  in  a 
position  to  control  the  situation,  and  when 
there  is  abundant  evidence  to  show  that  the 
offensive  material  was  so  disposed  of  with 
his  knowledge  and  direction,  and  many  of 
these  carcasses  were  dumped  from  city 
garbage  wagons. 

Such  conflict  as  there  is  in  the  evidence 
relates  to  conditions  at  different  places  on 
the  fill.  They  were  not  at  all  bad.  For 
instance,  toward  the  corner  of  Cabel  and 
Fulton,  where  the  street  commissioner 
lived,  and  also  at  a  place  where  another 
city  officer  lived,  the  material  was  cinders 
and  dirt  taken  from  excavations  in  and 
about  the  city. 

All  of  appellees'  children  were  taken 
down  with  sickness,  which  continued  from 
three  weeks  to  a  year.  Two  of  them  died 
of  meningitis.  Their  illness  began  with 
dysentery  and  went  into  typhoid.  The  at- 
tending physician  testified  that  in  all  prob- 
ability all  the  sickness  was  directly  trace- 
able to  the  unsanitary  dump  we  have  de- 
scribed. 

In  the  collection  and  disposition  of  gar- 
bage, undoubtedly  the  city  acts  for  the 
public  healUi  and  discharges  a  governmen- 
tal function.  In  this  regard,  it  is  an  agent 
or  arm  of  the  commonwealth,  and  for  that 
reason  is  absolved  from  liability  for  the 
negligence  of  its  employees. 

But  there  is  an  element  of  wrong  com- 
plained of  in  this  case,  which  goes  beyond 
that.  Conceding  that  a  city  dump  is  neces- 
sary for  the  public  good,  and  that  Cabel 
street  was  the  proper  place  for  it,  still  the 
city  has  no  right  to  take  or  injure  adjacent 
private  property  or  the  occupants  in  the 
use  thereof  without  making  compensation. 

Section  242  of  the  Constitution  requires 
that  municipal  and  other  corporations  in- 
vested with  the  privilege  of  taking  private 
property  for  public  use  shall  make  just 
compensation  for  the  property  taken,  in- 
jured, or  destroyed  by  them.  Paducah  v. 
Allen,  111  Ky.  361,  98  Am.  St.  Rep.  422. 
63  S.  W.  981;  Clayton  v.  Henderson,  103 
Ky.  228,  44  L.R.A.  474,  44  S.  W.  667.  In 
applying  this  section,  the  court  makes  a 
distinction  between  injuries  to  person  from 
negligence  on  the  part  of  agents  or  servants 
of  municipal  corporations,  committed  when 
in  the  discharge  of  some  public  duty,  and 
injuries  done  to  property  rights,  although 
likewise  in  the  performance  of  public  duties. 
The  case  of  Park  Comrs.  v.  Prinz,  127  Ky. 
460,  105  S.  VV.  948,  makes  the  distinction 
clear,  and  cites  the  leading  cases  on  tht- 
proposition. 

In  Madisonville  v.  Hardman,  29  Ky.  L. 
Rep.  2.')3,  92  S.  W.  930,  the  city  maintained 
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an  open  drain  or  sewer,  which  caused  dis- 
agreeable odors  and  served  as  a  breeding 
place  for  flies  and  insects  and  injury  to  the 
health  of  Uardman's  family.  And  we  said : 
"Cities,  in  the  exercise  of  their  government- 
al functions,  may  construct  sewers,  streets, 
and  other  similar  improvements,  but  they 
have  no  right  to  build  a  sewer  in  such  a 
manner  that  it  will  discharge,  at  the  very 
door  of  a  citizen,  the  accumulated  filth  of 
livery  stables,  .  .  .  and,  when  guilty  of 
such  wanton  disregard  of  the  rights  of 
others,  they  must  respond  in  damages.'' 

See  also  Georgetown  v.  Ammerman,  143 
Ky.  209,  136  S.  W.  202. 

In  all  such  cases  it  is  competent  to  prove 
sickness  and  annoyance  suffered  by  the 
property  owner  or  his  family,  as  these  im- 
pair his  enjoyment,  and  depreciate  the  us- 
able value  of  his  property. 

The  instructions  limited  the  recovery  to 
"such  sums  in  damages  as  you  may  believe 
from  the  evidence  will  fairly  and  reason- 
ably compensate  them  for  any  diminution, 
if  any,  in  the  value  of  the  uae  of  their 
property."  We  cannot  agree  with  appel- 
lant's contention  that  the  only  damage  re- 
coverable under  the  pleadings  is  for  dimi- 
nution of  the  market  value.  The  instruc- 
tions given  by  the  court  substantially  con- 
form to  the  claim  set  up  in  the  petition 
as  amended,  and,  in  our  opinion,  state  the 
proper  measure  of  damage.  Appellant  com- 
plains that  the  instructions  were  material- 
ly changed,  or  that  one  was  not  given  until 
after  argument  of  its  counsel  was  complet- 
ed. But  these  facts  are  not  shown  by  the 
record. 

Appellant  complains  that  the  court  re- 
fused to  discharge  the  jury  in  view  of  an 
incompetent  and  prejudicial  question  asked 
of  a  witness  by  appellees'  counsel.  It  seems 
that  other  residents  of  this  vicinity  had 
suits  of  like  character  against  the  city,  and 
some  of  them  were  offered  as  witnesses  by 
appellee.  On  cross-examination  appellant 
asked  one  of  them,  "You  have  a  suit  against 
the  city?"  to  which  he  responded,  ''So,  I 
did  have."  On  redirect  examination,  ap- 
pellees' counsel  asked  the  witness,  "Vou 
had  a  suit  against  the  city  and  got  a 
judgment  and  verdict  against  the  city?"  If 
the  witness  answered,  the  record  does  not 
show  it,  but  appellant  immediately  object- 
ed to  the  question;  and  the  court,  in  sus- 
taining the  objection,  cautioned  counsel  to 
refrain  from  this  line  of  examination,  and 
admonished  the  jury  not  to  be  influenced 
in  making  up  their  verdict  by  the  improper 
question.  It  will  be  seen  that  the  objection- 
able question,  if  indeed  it  was  so,  was 
brought  out  by  the  question  which  appel- 
lant's counsel  propounded  on  cross-exami- 
nation.    Of  course,  the  city's  liability  to 
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appellees  could  not  be  fixed  or  enhanced  by 
the  fact  that  it  had  satisfied  or  compro- 
mised other  claims  of  a  similar  character, 
but,  if  appellant's  inquiry  tended  to  show 
the  testimony  was  affected  by  interest  of 
the  witness,  it  was  competent  for  appellee 
to  show  that  he  was  not  interested  in  order 
to  repel  that  idea. 

Appellant  complains  of  prejudicial  mis- 
conduct of  appellees'  counsel  in  his  argu- 
ment to  the  jury.  By  on  affidavit  which  Is 
copied  into  the  bill  of  exceptions,  it  ap- 
pears that  counsel  for  appellees  called  at- 
tention to  sanitary  precautions  on  the  Isth- 
mus of  Panama,  and  the  steps  taken  in 
other  cities  to  destroy  garbage,  with  com- 
parisons adverse  to  Louisville.  The  court 
merely  certifies  that  the  affidavit  was  filed. 
It  does  not  appear  from  the  bill  of  excep- 
tions that  such  argument  was  made. 
Neither  is  there  anything  in  the  affidavit 
or  the  record  to  indicate  the  ruling  of  the 
court  on  appellant's  objection  to  the  argu- 
ment. In  the  absence  of  such  information, 
we  cannot  tell  whether  there  was  error. 

The  judgment  is  affirmed. 


NORTH   CAROLI.V.\   SVPREME 
COURT. 

WATSON  HINES 

V. 

CITY  OF  ROCKY  MOUNT,  Appt. 

(102  N.  C.  409,  78  S.  E.  610.) 

Municipal     corporation  —  creation     of 
nuisance  ^  liability. 

1.  A  municipal  corporation  which,  acting 
Tinder  its  charter  authority  to  dispose  of 
rubbish  accumulated  witliin  its  limits,  uses 
it  to  fill  an  excavation  in  a  highway,  and 
thereby  creates  a  nuisance,  is  liable  for  in- 
jury thereby  caused  to  neighboring  prop- 
erty, but  not  for  sickness  among  the  occu- 
pants thereof. 


Damages  —  nuisances  —  municipal  cor- 
poration —  illness. 
2.  Illness  caused  by  a  nuisance  created 
by  a  city  in  the  performance  of  govern- 
mental functions  is  not  a  proper  element  of 
damages  to  be  allowed  agamst  it. 

(Walker  and  Allen,  J  J.,  dissent.) 

(May  28,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Edgecombe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
nuisance.    Beversed. 

Statement  by  Hoke,  J.s 

On  the  trial,  it  was  made  to  appear  that 
in  1910  plaintiff  and  his  family  were  occu- 
pying a  house  and  lot  in  Rocky  Mount, 
when  the  town  authorities,  professing  to 
act  under  powers  conferred  by  the  charter, 
etc.,  and  for  sanity  purposes,  etc.,  organ- 
ized and  directed  a  general  cleaning  up  of 
the  town;  that  plaintiff's  house  was  built 
on  a  street  which  had  been  laid  out  by  a 
land  company,  the  street  being  through  an 
old  brickyard,  and  in  which  there  was  a 
hole  IS  feet  long  by  12  feet  wide  and  2  or 
3  feet  in  depth;  and  the  agents  and  em- 
ployees of  the  town  in  carrying  out  the 
purpose,  and  acting  under  instructions, 
threw  the  trash,  rubbish,  etc.,  into  this 
hole,  partly  to  put  the  same  out  of  the  way 
and  also  with  a  view  of  filling  the  hole 
that  it  might  the  better  be  used  for  the 
streets.  The  testimony  on  part  of  plain- 
tiff tended  to  show  that  in  filling  this  hole 
the  employees  threw  garbage,  refuse,  etc., 
and  caused  foul  stench  and  odors,  result- 
ing in  great  annoyance  and  inconvenience 
to  plaintiff  and  his  family,  and  rendering 
several  of  them  sick  with  fever,  causing  out- 
lay for  expense,  loss  of  time,  etc.  There 
was  evidence  on  part  of  defendant  tending 
to  show  that  no  nuisance  had  been  created, 
and  that  there  were  other  sources  of  in- 
fection  on    or   near   the   premises   entirely 


Note.  ^  As  to  liability  of  municipality 
for  nuisance  caused  by  deposit  of  garbage, 
see  note  to  Louisville  v.  Hehemann,  ante, 
747.  which  supplements  the  earlier  note?  to 
Denver  v.  Davis,  6  L.R.A.(N.S.)  1013,  and 
Cumberland  Grocery  Co.  v.  Baugh,  43 
L.R.A.(NS.)   1087. 

As  to  liability  of  municipality  for  in- 
jury by  employee  engaged  in  removing  ref- 
use, see  notes  to  Haley  v.  Boston,  5  L.R.A. 
(N.S.)  100.5;  Pass  Christian  v.  Fernandez, 
39  L.R.A.(N.S.)  649;  and  Savannah  v.  Jor- 
dan, ante,   741. 

As  to  liability  of  municipality  for  death 
or  sickness  caused  by  sewcracc  or  drainage, 
see  note  to   Metz   v.   Asheville,  22   L.R.A. 
(N.S.)    940. 
L.R.A.191.5C. 


For  cases  as  to  injury  to  health  by  de- 
fective sewer  as  an  element  of  damages 
when  accompanied  by  injuiy  to  property, 
see  note  to  Georgetown  v.  Com.  61  L.R.A. 
713. 

As  to  liability  of  municipality  for  death 
caused  by  negligence  in  performance  of  a 
governmental  function,  see  note  to  Smith 
V.  Sewerage  Comrs.  38  L.R.A.(X.S.) 
151. 

Generally  as  to  distinction  between  pub- 
lic and  private  functions  of  a  municipality 
as  affecting  liability  for  negligence,  see 
notes  to  Barron  v.  Detroit,  19  L.R.A.  4.i2, 
and  Dickinson  v.  Boston,  1  L.R.A. (N.S.) 
664. 
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sufficient  to  account  for  the  alleged  sickness 
and  much  more  likely  to  cause  it. 

On  issues  submitted,  the  jury  rendered 
the  following  verdict: 

"(1)  Did  the  defendant  maintain  or 
cause  to  exist  on  Holly  street  a  public 
nuisance  by  reason  of  filling  up  the  hole  in 
front  of  plaintiff's  house,  as  alleged  in  the 
complaint  ?     Answer :   Yes. 

"(2)  Was  the  plaintiff  damaged  thereby? 
Answer:  Yes. 

"(3)  If  so,  what  dama^  did  he  sustain T 
Answer:   $890." 

Judgment  on  the  verdict  for  plaintiff, 
and  defendant  excepted  and  appealed,  as- 
signing for  error :  ( 1 )  The  refusal  of  the 
court  to  nonsuit  plaintiff;  (2)  allowing  as 
a  direct  element  of  damages  the  sickness 
in  plaintiff'fi  family  and  costs  incident  to 
same,  etc. 

Messrs.  T.  T.  Thome  and  Ij.  V.  Bas- 
sett,  for  appellant: 

E.YCcpt  in  those  cases  in  which  a  right 
of  action  is  given  by  statute,  a  municipal 
corporation  cannot  be  made  to  answer  in 
damages  to  individuals  injured  by  it  in  the 
exercise  of  its  governmental   functions. 

Harrington  v.  Greenville,  159  N.  C.  034. 
75  S.  E.  849;  Moffitt  v.  AsheviUe,  103  N.  C. 
237,  14  Am.  St.  Rep.  810,  9  S.  E.  695; 
Love  V.  Raleigh,  116  N.  C.  296,  28  L.R.A. 
192,  21  S.  E.  503;  Mcllhenney  v.  Wilming- 
ton, 127  N.  C.  146,  50  L.R.A.  470,  37  S.  E. 
187 ;  Levin  v.  Burlington,  129  N.  C.  184,  55 
L.R.A.  396,  39  S.  E.  822;  Williams  v. 
Greenville,  130  N.  C.  93,  57  L.R.A.  207,  89 
Am.  St.  Rep.  860,  40  S.  E.  977;  Hull  v. 
Roxboro,  142  N.  C.  453,  12  L.R.A.(N.S.) 
638,  55  S.  E.  351;  Metz  v.  AsheviUe,  150 
N.  C.  748,  22  L.RA.(N.S.)  940,  64  S.  E. 
881. 

The  maintenance  of  public  highways  is  a 
governmental  function. 

Hill  V.  Boston,  122  Majw.  344,  23  Am. 
Rep.  332;  Colwell  v.  Waterbury,  74  Conn. 
568,  57  L.R.A.  218,  51  Atl.  530;  McFad- 
den  V.  Jewell,  119  Iowa,  321,  60  L.RJ^.  401, 
97  Am.  St.  Rep.  321,  93  N.  W.  302;  Com- 
ing V.  Saginaw,  116  Mich.  74,  40  L.R.A.  526, 
74  N.  W.  307 ;  Bisbing  v.  Asbury  Park,  80 
N.  J.  L.  416,  33  L.R.A.(N.S.)  523,  78  Atl. 
106;  Gibson  v.  Huntington,  22  L.Rj^.  561, 
note. 

And  the  disposition  of  trash  is  a  govern- 
mental function. 

Haley  v.  Boston,  191  Mass.  291,  5  L.R.A. 
(N.S.)   1005,  77  N.  E.  888. 

Messrs.  J.  'W.  Keel  and  W.  O.  Howard, 
for  appellee: 

A  city  is  not  absolved,  as  a  governmental 
agency,  from  liability  or  a  nuisance  caused 
in  cleaning  streets  by  dumping  unhealthy 
refuse  near  plaintiff's  house,  on  the  theory 
L.R.A.1915C. 


that   a  street   cleaning   is  a   duty,   and  a 
public  benefit  in  which  plaintiff  shared. 

Xew  Albany  v.  Slider,  21  Ind.  App.  392, 
52  X.  E.  626. 

A  city  acting  in  its  individual,  and 
not  governmental,  capacity,  in  depositing 
of  garbage,  is  liable  as  an  individual  irre- 
spective of  negligence. 

Paris  v.  Jenkins,  57  Tex.  Civ.  App.  383, 
122  S.  W.  411;  Coleman  v.  Price,  54  Tex. 
Civ.  App.  39,  117  S.  W.  905;  Haskell  v. 
Webb,  —  Tex.  Civ.  App.  — ,  140  S.  W.  127; 
Dalton  v.  Wilson,  118  6a.  100,  98  Am.  St. 
Rep.  101,  44  S.  E.  830;  Frick  v.  Kansas 
City,  117  Mo.  App.  488,  93  S.  W.  351; 
Lloyd  V.  New  York,  6  N.  Y.  369,  65  Am. 
Dec  347. 

An  individual  who  sustains  an  injury 
peculiar  to  himself  may  have  relief  against 
a  public  nuisance,  and  is  entitled  to  pro- 
ceed in  equity  for  the  abatement  of  or  in- 
junction against  the  nuisance,  or  to  main- 
tain action  at  law  for  damages  on  account 
of  the  special  injury  which  he  has  received. 

29  Cyc.  1209,  1210;  Reyburn  v.  Sawyer, 
135  N.  C.  328,  65  L.R.A.  930,  102  Am.  St. 
Rep.  555,  47  S.  E.  761;  Abbott  v.  Mills, 
3  Vt.  521,  23  Am.  Dec. 222;  Stetson  v.  Fax- 
on, 19  Pick.  147,  31  Am.  Dec.  123;  Hardy 
v.  Brooklyn,  90  N.  Y.  435,  43  Am.  Rep. 
182;  Dwinel  v.  Veazie,  44  Me.  167,  69  Am. 
Dec  94. 

A  municipal  corporation  has  no  more 
right  than  an  individual  to  erect  or  main- 
tain a  nuisance,  and  is  liable  to  one  spe- 
cially injured   thereby. 

Downs  V.  High  Point,  115  N.  C.  182.  20 
S.  E.  386;  Valparaiso  v.  Moffitt,  12  Ind. 
App.  250,  54  Am.  St.  Rep.  522,  39  N.  E. 
909;  Harper  v.  Milwaukee,  30  Wis.  365; 
Haskell  v.  Webb,  —  Tex.  Civ.  App.  — ,  140 
8.  W.  127;  Clayton  v.  Henderson,  103  K.t- 
228,  44  L.R.A.  474,  44  S.  W.  667;  Hart  t. 
Union  County,  67  N.  J.  L.  90,  29  Atl.  400: 
Bolton  ▼.  New  Rochelle,  84  Hun,  281,  32 
N.  Y.  Supp.  442;  Ft.  Worth  v.  Crawford, 
74  Tex.  404,  15  Am.  St.  Rep.  840,  12  S.  W. 
62;  Briegel  v.  Philadelphia,  135  Pa.  4al, 
20  Am.  St.  Rep.  886,  19  Atl.  1038;  Zanea- 
ville  V.  Fannan,  53  Ohio  St.  605,  53  Am. 
8t.  Rep.  664,  42  N.  E.  703;  Winchell  v. 
Waukesha,  110  Wis.  101,  84  Am.  St.  Rep- 
902,  86  N.  W.  668;  Pierce  v.  Gibson  Coun- 
ty, 107  Tenn.  224,  89  Am.  St.  Rep.  946,  55 
L.R.A.  477,  80  Am.  St.  Rep.  946,  64  S.  W. 
33. 

Hoke,  J.,  delivered  the  opinion  of  thr 
court: 

The  charter  of  the  city  of  Rocky  Mount 
Priv.  Laws  1907,  chap.  209,  §  40,  i«ab.«cc. 
21,  provides  in  general  terms,  that  the 
board  of  aldermen  shall  have  power  to 
make  proper  regulations  for  the  conscrrs- 
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tion  of  the  public  health,  and  may  create 
and  appoint  a  board  of  health  to  exercise 
and  carry  out  such  powers  under  the  super- 
vision and  control  of  the  first-mentioned 
board.  The  acts  complained  of  were  chief- 
ly in  the  exercise,  or  attempted  exercise,  of 
the  powers  there  conferred,  and  should  be 
considered  governmental  in  character. 
Springfield,  F.  &  M.  Ins.  Co.  v.  KeesevlUe, 
148  N.  Y.  4C,  30  L.R.A.  680,  51  Am.  St. 
Rep.  667,  42  N.  E.  405;  Love  v.  Atlanta, 
95  Ga.  129,  51  Am.  St.  Rep.  64,  22  S.  £. 
20;  1  Abbott,  Mun.  Corp.  p.  304,  §  147. 

This  being  tlie  correct  position,  our  de- 
cisions hold  the  general  rule  to  be,  and 
they  are  in  accord  with  well-considered  au- 
thority elsewhere,  that  "unless  a  right  of 
action  is  given  by  statute,  municipal  cor- 
porations may  not  be  held  civilly  Uable  to 
individuals  for  'neglect  to  perform,  or  neg- 
ligence in  performing,  duties  which  are 
governmental  in  their  nature,'  and  includ- 
ing generally  all  duties  existent  or  im- 
posed upon  them  by  law  solely  for  the  pub- 
lic benefit."  Harrington  v.  Greenville,  159 
X.  0.  634,  75  S.  E.  849,  citing  and  refer- 
ring, among  other  cases,  to  Hull  v.  Ro-xboro, 
142  N.  C.  453,  12  L.R>A.(N.S.)  638,  55  S. 
E.  351;  Peterson  v.  Wilmington,  130  N.  C. 
76,  56  I1.R.A.  959,  40  S.  E.  853,  11  Am.  Neg. 
Rep.  332;  Mcllhenney  v.  Wilmington,  127 
N.  C.  146,  50  L.R.A.  470,  37  S.  E.  187; 
Moffitt  V.  Ashevillc,  103  N.  C.  237,  14  Am. 
St.  Rep.  810,  9  S.  E.  695.  See  also  Uill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332; 
Com.  V.  Kidder,  107  Mass.  188;  Smith, 
Mun.  Corp.  §  780. 

This  general  principle  is  subject  to  the 
limitation  that  neither  a  municipal  corpo- 
ration nor  other  governmental  agency  is 
allowed  to  establish  and  maintain  a  nui- 
sance causing  appreciable  damage  to  the 
property  of  a  private  owner  without  being 
liable  for  it.  To  the  extent  of  the  damage 
done  to  such  property,  it  is  regarded  and 
dealt  with  as  a  taking  or  appropriation  of 
the  property,  and  it  is  well  understood  that 
such  an  interference  with  the  rights  of 
ownership  may  not  be  made  or  authorized 
except  on  compensation  first  made  pursuant 
to  the  law  of  the  land.  Little  v.  Lenoir, 
161  N.  C.  415,  66  S.  E.  337;  Kevins  v.  Pe- 
oria, 41  111.  502,  89  Am.  Pee.  392;  Win- 
cbell  V.  Waukesha,  110  Wis.  101,  84  Am. 
St.  Rep.  902,  85  N.  W.  668;  Eaton  v.  Bos- 
ton, 0.  4.  M.  R.  Co.  51  N.  H.  504,  12  Am. 
Rep.  147;  Bohan  v.  Fort  Jervis  Gaslight 
Co.  122  N.  Y.  18,  9  L.R.A.  711,  25  N.  E. 
246;  Joplin  Consol.  Min.  Co.  v.  Joplin, 
124  Mo.  129,  27  S.  W.  406;  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  268,  9 
L.R.A.  737,  26  Am.  St.  Rep.  596,  20  Atl. 
nOO;  Franklin  Wharf  Co.  v.  Portland,  67 
Mc.  46,  24  Am.  Rep.  1;  D wight  ▼.  Hayes, 
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150  111.  273,  41  Am.  St.  Rep.  367,  37  N. 
E.  218;  Lauglcy  v.  Augusta,  118  Ga.  590, 
OS  Am.  St.  Rep.  133,  45  S.  E.  486;  3  Ab- 
bott, Mun.  Corp.  §  961;  1  Lewis,  Em.  Dom. 
3d  ed.  §  65. 

In  aifording  redress  for  wrongs  of  this 
character,  injuries  caused  by  a  nuisance 
wrongfully  created  in  the  exercise  of  gov- 
ernmental functions,  our  decisions  hold,  as 
the  conect  deduction  from  the  above  prin- 
ciple, that  the  damages  are  confined  to  the 
diminished  value  of  the  property  affected, 
and  that  sickness  attributable  to  such 
nuisance  may  not  be  properly  considered  as 
a  direct  element  of  damage  (Metz  v.  Ashe- 
ville,  150  N.  C.  748,  22  L.R.A.(N.S.)  940, 
64  S.  E.  881;  Williams  v.  Greenville,  130 
N.  C.  93,  67  L.R.A.  207,  89  Am.  St.  Rep. 
860,  40  S.  E.  977),  a  position  which  finds 
support  in  decisions  of  other  courts  of  rec- 
ognized authority  (Hughes  v.  Auburn  161 
N.  Y.  96,  46  L.R.A.  636,  55  N.  E.  389,  7 
Am.  Neg.  Rep.  139;  Folk  v.  Milwaukee, 
108  Wis.  360,  84  N.  W.  420,  9  Am.  Neg. 
Rep.  207).  The  evidence,  or  some  of  it, 
may  be  relevant  on  the  question  of  the  di- 
minished value  of  the  property,  and  might, 
in  given  instances,  present  a  case  for  in- 
junctive relief,  but  may  not  be  made  the 
basis  for  a  direct  estimate  and  award  of 
uncertain  and  unrestrained  damages. 

Speaking  to  some  of  the  underlying  rea- 
sons for  the  position,  O'Brien,  Judge,  de- 
livering the  opinion  in  the  Hughes  Case, 
among  other  things,  said:  "If  an  individu- 
al injured  by  disease  produced  by  the  acta 
or  neglect  of  a  city,  such  as  are  stated  in 
the  complaint,  can  recover  damages  at  all, 
it  must  be  upon  some  principle  of  the  com- 
mon law;  and,  had  it  been  suggested  half 
a  century  ago  that  such  a  principle  existed, 
the  assertion  would  have  been  received 
with  some  surprise.  In  the  form  in  which 
this  case  comes  here  there  is  ample  room 
to  urge  in  argument  elements  of  individual 
hardship,  well  calculated  to  disturb  the 
mind  and  divert  it  from  the  questions  of 
law  that  underlie  the  action.  On  the  prin- 
ciple that  there  can  be  no  wrong  without 
a  remedy,  courts  are  sometimes  astute  to 
discover  grounds  for  relief  in  cases  of  this 
character,  that,  when  applied  as  general 
principles  to  like  cases,  are  found  to  be 
exceedingly  inconvenient.  If  not  untenable, 
and  hence  very  frequently  have  to  be  dis- 
tinguished, modified,  or  entirely  abandoned. 
The  principle  upon  which  the  judgment  in 
this  case  rests  is  that  an  individual  who 
has  suffered  from  disease,  caused  by  the 
n^lect  of  a  city  to  observe  sanitary  laws 
with  reference  to  its  sewer  system,  may 
recover  damages  from  the  city.  This  prin- 
ciple, if  sanctioned  and  applied  generally 
to  all  cases  coming  within  its  scope,  can- 
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not  fail  to  produce  evils  much  more  intol- 
erable than  any  that  can  possibly  arise 
from  such  acts  of  omission  or  commission 
as  the  plaintiff  states  as  the  basis  of  this 
action.  It  must  necessarily  become  the  pro- 
lific parent  of  a  vast  mass  of  litigation 
which  the  municipality  can  respond  to  only 
by  taxation,  imposed  alike  upon  the  inno- 
cent and  the  guilty," — and,  further:  "In 
the  construction  and  maintenance  of  a 
sewer  or  drainage  system  a  municipal  cor- 
poration exercises  a  part  of  the  govern- 
mental powers  of  the  state  for  the  customa- 
ry local  convenience  and  benefit  of  all  the 
people,  and  in  the  exercise  of  these  discre- 
tionary functions  the  municipality  cannot 
be  required  to  respond  in  damages  to  indi- 
viduals for  injury  to  health  resulting  eith- 
er from  omissions  to  act  or  the  mode  of 
exercising  the  power  conferred  on  it  for 
public  purposes,  to  be  used  at  discretion 
for  the  public  good.  I  have  attempted  to 
state  some  of  the  reasons  that  underlie  this 
principle  and  their  application  to  this  case, 
with  the  evil  results  that  must  follow  any 
departure  from  it." 

Applying  the  doctrine  as  it  obtains  with 
us,  we  must  hold  that  there  was  error  in 
allowing  the  jury  to  consider  the  testimony 
as  to  sickness  of  various  members  of  the 
plaintiff's  family  as  a  direct  element  in  es- 
timating the  damages.  The  motion  to  non- 
suit was  properly  overruled  because  there 
were  facts  in  evidence  tending  to  show  the 
existence  of  an  actionable  nuisance,  caus- 
ing damage  to  the  proprietary  rights  of 
the  plaintiff,  and  entitling  him  in  any  event 
to  a  recovery  for  nominal  damages.  It  does 
not  appear  what  was  the  nature  of  plain- 
tifTs  tenure,  whether  as  owner  or  other- 
wise; but,  whether  as  owner  or  renter,  he 
is  entitled  to  recover  for  wrongful  injury 
causing  damage  to  his  proprietary  rights. 
Smith  v.  Sedalia,  182  Mo.  1,  81  S.  W.  165; 
Grantham  v.  Gibson,  41  Wash.  125,  3 
L.R.A.(N.S.)  447,  111  Am.  St.  Rep.  1003, 
83  Pac.  14. 

The  case  of  Downs  v.  High  Point,  115  N. 
C.  182,  20  S.  E.  385,  chiefly  concerned  the 
framing  and  suflSciency  of  the  issues,  and 
the  mind  of  the  court  was  not  directly  ad- 
dressed to  the  question  presented  here.  To 
the  extent,  however,  that  the  Downs  Case 
sanctions  the  principle  that  damages  for 
specific  cases  of  sickness  can  be  recovered 
at  the  suit  of  an  individual  citizen  by  rea- 
son of  an  injury  occurring  from  the  exer- 
cise of  governmental  functions,  the  case  has 
been  disapproved  both  in  Metz  v.  Asheville 
and  Williams  v.  Greenville,  supra,  and  is 
no  longer  authoritative  on  that  position. 

And  the  cases  of  Durham  v.  Eno  Cotton 
Mills,  141  N.  C.  615,  7  L.R.A.(N.S.)  321,  34 
S.  E.  453,  and  Vickers  v.  Durham,  132  N. 
L.R.A.1915C. 


C.  880,  44  S.  E.  685,  are  addressed  to  the 
position  of  restraining  the  discharge  of 
sewage  by  reason  of  apprehended  injury, 
and  the  amount  of  damages  for  injuries 
committed  and  the  proper  rules  which 
should  prevail  on  such  an  issue  were  not 
directly  presented  or  determined. 

For  the  error  indicated,  defendant  is  en- 
titled to  a  new  trial,  and  it  is  ao  ordered. 

Walker,  J.,  dissenting: 

While  I  agree  with  the  majority  of  the 
court  that  the  defendant  is  liable  for  dam- 
age to  the  property  of  plaintiff,  it  is  my 
opinion  that  it  is  also  responsible  for  sick- 
ness caused  by  its  tortious  act.  It  may  be 
that  the  cases  supporting  the  opposite  view, 
which  is  now  taken  by  this  court,  may  be 
numerically  larger  than  those  favoring  my 
position,  though  I  have  not  counted  them, 
but  I  do  not  think  it  can  safely  be  said 
that  the  weight  of  authority,  or  the  great- 
er force  of  reasoning,  is  on  that  side.  It 
is  held  in  numerous  well-considered  de- 
cisions that  a  city  is  not  absolved,  even  as 
a  governmental  agency,  from  liability  for 
a  nuisance  caused  in  repairing  or  cleaning 
streets  by  dumping  unhealthy  refuse  or 
rubbish  near  a  plaintiff's  house,  on  the 
theory  that  street  cleaning  is  a  duty  and 
a  public  benefit  in  which  the  plaintiff 
shared;  and  even  a  prompt  abatement  by 
the  city  of  the  nuisance  does  not  prevent  a 
recovery  for  damages  arising  during  Its 
continuance.  Haag  v.  Vanderburgh  Coun- 
ty, 60  Ind.  611,  28  Am.  Rep.  654;  New  Al- 
bany V.  Slider,  21  Ind.  App.  392,  52  N.  E. 
626. 

In  28  Cyc.  1293,  and  note  42  et  seq.,  will 
be  found  many  cases  sustaining  the  prin- 
ciple upon  which  the  proposition  just  stat- 
ed rests,  and  which  also  supports  this  text, 
under  the  title,  "Nuisance  Created  or  Per- 
mitted by  Corporation:"  "If  in  the  ex- 
ercise of  its  corporate  powers  a  municipal 
corporation  creates  or  permits  a  nuisance 
by  nonfeasance  or  misfeasance,  it  is  guilty 
of  tort,  and  like  a  private  corporation  or 
individual,  and  to  the  same  extent,  is  lia- 
ble to  damages  in  a  civil  action  to  any  per- 
son suffering  special  injury  therefrom.  So, 
a  municipal  corporation  has  no  more  right 
to  erect  and  maintain  a  nuisance  on  its 
own  land  than  a  private  individual  would 
have  to  maintain  such  a  nuisance  on  his 
land;  it  is  entitled  to  exercise  the  same 
righta  in  respect  to  the  use  of  its  prop- 
erty as  an  individual,  and  any  lawful  use 
thereof,  or  the  doing  of  those  things  which 
the  law  authorizes,  cannot,  it  is  held, 
amount  to  a  nuisance  in  itself,  although 
the  execution  of  the  power  may  be  in  such 
a  manner  as  to  result  in  an  actionable  nui- 
sance."    The  cases  thus  collected  were  de- 
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cided  by  courts  entitled  to  the  highest  re- 
spect and  the  greatest  consideration  be- 
cause of  their  admitted  ability  and  learn- 
ing. The  case  of  Downs  v.  High  Point,  'su- 
pra, is  cited  in  the  note  to  28  Cyc.  1293,  as 
sustaining  the  doctrine,  and  we  thinic  it 
does.  It  is  said  that  the  only  question  pre- 
sented there  related  to  the  framing  of  the 
iflsues,  but  I  think  not.  The  judge  charged 
the  jury  as  follows:  "The  plaintiff  alleges 
that  his  special  damage  consists  in  the  fact 
that  proximity  to  alleged  nuisances  caused 
illness  of  a  serious  nature  to  himself  and 
family,  much  expense  on  account  of  such 
illness,  and  that  the  other  parts  of  his 
neighborhood  were  not  so  affected.  If  this 
be  true,  it  is  special  damage  within  the 
meaning  of  the  law," — and  in  that  imme- 
diate connection,  the  court,  in  its  opinion 
by  Justice  Ayery,  said:  "We  think  that 
there  was  no  error  in  refusing  to  instruct 
the  jury  upon  the  evidence  that  plaintiff 
could  not  recover.  The  instruction  given 
was  warranted  by  the  evidence,  and  em- 
bodied the  principle  laid  down  by  leading 
text  writers.  Wood,  Nuisances,  §§  661- 
574." 

I  do  not  think  that  Asbury  v.  Albemarle, 
162  N.  C.  247,  44  L.R.A.(N.S.)  1189,  78 
S.  E.  146,  and  Shute  Sewerage  Co.  v.  Mon- 
roe, 162  N.  C.  276,  78  S.  £.  151,  have  any 
direct  bearing  or  decisive  effect  upon  the 
question.  The  decisions  in  those  cases  may 
well  be  sustained  upon  grounds  and  for 
reasons  not  applicable  to  this  case,  and 
the  same  may  be  said  of  the  cases  cited  in 
the  opinion  of  the  court,  such  as  Hull  v. 
Koxboro,  142  N.  0.  453,  12  L.R.A.(N.S.) 
638,  55  S.  E.  351;  Peterson  v.  Wilming- 
ton, 130  N.  C.  76,  56  L.R.A.  959,  40  S.  E. 
853,  11  Am.  Neg.  Rep.  332;  Metz  ▼.  Ashe- 
ville,  150  N.  C.  748,  22  L.R.A.(N.8.)  940, 
64  S.  £.  881. 

It  is  said  in  2  Wood  on  Nuisances,  3d 
ed.  §  561,  p.  756,  that  "the  right  to  have 
the  air  float  over  one's  premises  frea  from 
all  unnatural  or  artificial  impurities  is  a 
right  as  absolute  as  the  right  to  the  soil  it- 
self." We  have  held  in  Fitzgerald  v.  Con- 
cord, 140  N.  C.  no,  52  S.  E.  309;  Brown 
▼.  Durham,  141  N.  C.  253,  53  S.  E.  513; 
Brewster  v.  Elizabeth  City,  142  N.  C.  11, 
54  S.  E.  784;  Kinsey  v.  Kinston,  145  N.  C. 
108,  58  S.  E.  912;  Revfs  v.  Raleigh,  150 
N.  C.  352,  63  S.  E.  1049;  and  quite  recent- 
ly in  Bailey  v.  Winston,  157  N.  C.  252,  72 
S.  E.  966,  and  Smith  v.  Winston,  162  N. 
C.  60,  77  8.  E.  1093,— that  a  municipality 
is  under  a  positive  duty  to  keep  its  streets 
in  reasonably  passable  condition,  and  for 
any  defects  thereon,  due  to  the  neglect  of 
its  corporate  duty  or  to  its  negligence,  it 
is  liable  in  damages  to  persons  injured 
thereby.  Where  it  permits  an  excavation 
L.R.A.1915C. 


or  hole  in  the  street  to  remain  open  and  un- 
guarded, after  notice  of  its  existence,  it 
has  been  held  liable  to  a  person  falling 
therein  and  breaking  his  limb,  with  conse- 
quent injury  to  his  health.  I  can  perceive 
no  substantial  difference  in  law,  or  iu  fact, 
between  an  injury  to  health  caused  by  dig- 
ging a  hole  and  the  same  general  kind  of 
injury  caused  by  filling  it  up.  The  ground 
of  action  ii  the  wrong  to  the  citizen  in  the 
enjoyment  of  his  health  and  property.  It 
can  make  little  or  no  difference  to  him 
whether  his  health  is  wrecked  as  the  result 
of  falling  in  a  hole  or  by  inhaling  noxious 
odors  and  contaminated  air  thrown  off 
from  rubbish  or  refuse  deposited  in  the 
hole  for  the  purpose  of  closing  it,  and  there 
can  be  no  difference  In  principle  between 
the  two  cases. 

It  is  argued  that  it  would  produce  a  mul- 
tiplicity of  suits,  "or  become  the  parent  of 
a  vast  mass  of  litigation,"  if  a  city  was 
held  liable  in  such  a  case  as  this  one,  and 
that  taxation  to  pay  the  judgments  would 
be  "imposed  alike  upon  the  innocent  and 
guilty."  The  last  reason  would  apply 
whether  we  hold  the  city  liable  for  injury 
to  health  or  only  for  injury  to  property, 
and  the  former  would  apply  to  a  case  for 
a  defect  in  the  streets  by  which  numerous 
persons  may  be  injured  in  body  and  health, 
or  where  there  are  numerous  defects  in 
streets  causing  like  injury.  The  reasons 
are  therefore  inadequate  to  overthrow  the 
common-law  prineiple  that  "where  there  is 
a  wrong,  there  is  also  a  remedy."  The 
duty  of  the  municipality  to  keep  its  streets 
in  good  condition  and  proper  repair  is  stat- 
utory. It  ia  enjoined  by  the  law,  also,  that 
it  shall  take  such  measures  as  are  appro- 
priate to  prevent  or  abate  nuisances  and 
to  preserve  and  safeguard  the  health  of 
its  citizens.  The  corporate  authorities  of 
a  town  are  not  only  required  to  keep  its 
streets  in  good  condition  and  repair,  but 
are  indictable  for  not  doing  so  (State  v. 
Fayetteville,  6  N.  C.  (2  Murph.)  371),  and 
are  equally  liable,  civilly  or  criminally,  for 
maintaining  a  nuisance  upon  its  land  with- 
in the  corporate  limits  (2  Wood,  Nuisances, 
§  748,  p.  1004). 

In  a  well-considered  cajie  it  was  held  to 
be  a  "well-recognized  rule  that  municipal 
corporations  are  liable  for  torts  in  certain 
classes  of  cases,  including  nuisances,  in  the 
same  manner  as  natural  persons."  Haag 
V.  Vanderburgh  County,  60  Ind.  511,  28 
Am.  Rep.  654,  citing  several  text  writers, 
among  other  authorities,  and  quoting  this 
passage  from  2  Addison  on  Torts,  Dudley 
&  B.  ed.  p.  1315:  "A  municipal  corpora- 
tion has  no  more  right  to  maintain  a  nui- 
sance than  an  individual  would  have,  and 
for  a  nuisance  maintained  upon  its  prop- 
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erty  the  same  liability  attaclies  against  a 
city  as  to  an  individual."  In  the  Haag 
Case  defendant  wag  charged  with  injuring 
the  health  of  plaintiff's  familv,  causing  the 
death  of  her  son  by  the  erection  of  a  pest- 
house  for  the  detention  and  treatment  of 
smallpox  patients.  Ibis  elementary  prin- 
ciple was  applied  in  Harper  v.  Milwaukee, 
30  Wis.  365,  and  thus  stated:  "The  gen- 
eral rule  of  law  is  that  a  'municipal  corpo- 
ration has  no  more  right  to  erect  and 
maintain  a  nuisance  than  a  private  indi- 
vidual possesses,  and  an  action  may  be 
maintained  against  such  corporation  for 
injuries  occasioned  by  a  nuisance  for  which 
it  is  responsible,  in  any  case  in  which,  un- 
der like  circumstances,  an  action  could  be 
maintained  against  an  individual.  Pitts- 
burgh V.  Grier,  22  Pa.  64,  60  Am.  Dec.  65; 
Brower  v.  New  York,  3  Barb.  254;  Young 
T.  Leedom,  67  Pa.  351,  and  Delmonico  v. 
New  Y'ork,  1  Sandf.  222,  are  a  few  of  the 
numerous  cases  which  assert  or  recognize 
this  principle."  See  also  Kolb  v.  Knoxville, 
111  Tenn.  311,  76  S.  W.  823;  Stoddard  v. 
Saratoga  Springs,  127  N.  Y.  261,  27  N.  E. 
1030;  Ft.  Worth  v.  Crawford,  74  Tex.  404, 
IS  Am.  St.  Rep.  840,  12  S.  W.  52;  Clayton 
V.  Henderson,  103  Ky.  228,  44  L.R.A.  474, 
44  S.  W.  667;  Valparaiso  v.  Moffltt,  12  Ind. 
A  pp.  250,  54  Am.  St.  Rep.  622,  39  N.  E. 
909. 

I  may  remark  here  that  not  only  does 
the  case  of  Harper  y.  Milwaukee,  supra,  de- 
cide the  very  question  before  us,  but  it  has 
been  expressly  recognized  and  approved  by 
this  court  as  stating  the  law  correctly  in 
Jones  T.  North  Wilkcsboro,  150  N.  C.  646, 
64  S.  E.  866.  Justice  Connor  says  in  that 
case:  "It  is  manifest  that  a  municipal 
corporation  has  no  legal  right  to  establish 
and  maintain  a  condition  which  creates  a 
public  nuisance  per  se;  that  is,  a  condition 
which  seriously  endangers  the  health  and 
lives  of  the  people.  Harper  v.  Milwaukee, 
supra."  A  municipal  corporation  is  not  ex- 
empt from  responsibility  when  the  injury 
is  accomplished  by  a  corporate  act,  which 
is  in  the  nature  of  a  trespass  upon  the 
rights  of  another,  and  it  cannot,  by  any 
means,  or  in  any  manner,  create  with  im- 
punity a  public  or  private  nuisance,  nor 
has  it  any  more  immunity  from  legal  lia- 
bility for  causing  or  maintaining  the  same 
than  an  individual  has  under  the  law. 
Noonan  v.  Albany,  79  N.  Y.  470,  35  Am. 
Rep.  540;  Seifert  v.  Brooklyn,  101  N.  Y. 
136,  54  Am.  Rep.  664,  4  K.  £.  321.  The 
court  said  in  the  case  last  cited,  at  p.  Hi, 
that  "municipal  corporations  have  quite 
invariably  been  held  liable  for  damages  oc- 
casioned by  acts  resulting  in  the  creation 
of  public  or  private  nuisances,  or  for  an 
unlawful  entry  upon  the  premises  of  an- 
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othei",  whereby  injury  to  his  property  had 
been  occasioned."  And,  again,  at  p.  144, 
speaking  more  directly  to  the  question 
here  involved,  the  court  said  in  that  case: 
"The  immunity  which  extends  to  the  con- 
sequences following  the  exercise  of  judicial 
or  discretionary  power  by  a  municipal  body 
or  other  functionary  presupposes  that  sueb 
consequences  are  lawful  in  their  character, 
and  that  the  act  performed  might  in  some 
manner  be  lawfully  anthorized.  When 
such  power  can  be  exercised  so  as  not  to 
create  a  nuisance,  and  does  not  require  the 
appropriation  of  private  property  to  ef- 
fectuate it,  the  power  to  make  such  an 
appropriation  or  create  such  nuisance  will 
not  be  inferred  from  the  grant."  It  warn 
further  decided  in  that  case,  with  referenee 
to  the  liability  of  the  corporation  for  aa 
act  done  under  authority  of  its  charter: 
"The  rule  that  a  municipal  corporation  act- 
ing under  the  authority  of  a  statute  cannot 
be  subjected  to  a  liability  for  damages 
arising  from  the  exercise  by  it  of  the  au- 
thority so  conferred  is  confined  to  such 
consequences  as  are  the  necessary  and  usu- 
al result  of  the  proper  exercise  of  the  au- 
thority. It  does  not  shield  the  corporation 
where  injury  results  solely  from  the  de- 
fective manner  in  which  the  authority  was 
originally  excrcisetl  and  from  continuance 
in  wrong  after  notice  of  the  injury."  These 
principles  are  also  approved  in  Bolton  v. 
New  Rochelle,  84  Hun,  281,  32  N.  Y.  Supp. 
442.  There  is  a  distinction  made  in  Sei- 
fert's  Case  between  the  judicial  and  minis- 
terial duties  of  a  municipal  corporation 
with  reference  to  its  streets,  which  it  will 
be  well  to  state  here  in  the  words  of  that 
court:  "It  was  held  [in  Hincs  v.  Lock- 
port,  50  N.  Y.  236]  that  the  duty  resting 
upon  the  corporation  of  building,  opening, 
and  grading  streets,  sidewalks,  sewers,  etc., 
was  judicial,  but  that  after  they  were  con- 
structed U\e  duty  of  keeping  them  in  repair 
was  ministerial,  and  from  an  omission  to 
perform  that  duty  liability  arose."  This 
harmonizes  with  our  decisions  upon  the 
subject.  We  hold  such  corporations  liable 
for  injuries  from  defects  in  their  streets, 
as  wo  have  already  seen,  whether  the  de- 
fect causes  a  broken  limb  or  produces  brok- 
en and  shattered  health  directly,  or  as  a 
consequence  of  some  preceding  injury  to 
the  body  or  limbs.  It  is  a  very  shadowy 
distinction  to  make  between  an  injury  to 
the  body  and  one  to  the  health.  I  do  not 
think  that  it  can  properly  be  said  that  the 
placing  of  rubbish  or  other  noxious  or  del- 
eterious substances  in  a  street,  even  to 
All  a  hole,  is  the  exercise  of  a  judicial  duty 
or  a  governmental  function. 

These  ideas  find  strong  support  in  what 
is  said  by   a  recent  text-writer,  not  only 
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Jn  regard  to  the  right  of  a  person  who  in- 
curs  special  damage  from  a  tort  to  sue, 
but  to  recover,  in -such  a  case,  against  a 
municipal    corporation    when    he    has    sus- 
tained injury  to  his  health.   "While  munici- 
pal corporations  have  no  more  right  than 
a  private  person  to  create  or  maintain  a 
common  nuisance,  nevertheless,  so  long  as 
the   injury  suffered  by  each   individual   is 
the  same  in  kind  aa  that  suffered  by  every 
other  individual  in  the  community,  or  sec- 
tion  of  the   community,    affected   by   such 
nuisance,  none  of  them  can  maintain  a  pri- 
vate   action    against    the    corporate    body. 
The  only  remedy  available  in  such  a  case 
is  by  indictment.     But  if,  even  though  the 
nuisance   be   a    public   one,    a   person    can 
show  that  he  has  suffered  therefrom  some 
special   and   peculiar   damage,   differing   in 
Icind  from  that  suffered  by  him  in  common 
with  the  rest  of  the  community,  he  is  en- 
titled to  recover  in  a  civil  action  compen- 
sation therefor  from  the  municipality  that 
created  or  maintained  such  nuisance.   .   .    . 
Speaking  generally,  municipal  corporations 
stand,  in  regard  to  the  creation  and  main- 
tenance of  private  nuisances,   on  substan- 
tially the  same  footing  as  private  corpora- 
tions  and   natural   persons.     Their    rights 
are  no  greater;  their  civil  responsibility  is 
generally  no  less.  Aa  a  rule,  therefore,  they 
are  liable  in  a  private  action  to  any  indi- 
vidual who  suffers  damage  by  reason  of  a 
private  nuisance  created  and  continued  by 
them."     Williams,  Municipal  Liability  for 
Tort,  pp.  305,  300.     He  supports  his  text 
by  the  citation  of  many  cases,  to  a  few  of 
which  I  will  refer  specially,  and  to  some 
strilcing  passages  showing  the  ground  and 
extent  of  the  decision.     "These  and  other 
facts  well  warranted  the  conclusion  of  the 
trial  court  that  the  act  of  the  defendant, 
in    thus   emptying   its    sewers,    constituted 
an     offensive     and     dangerous     nuisance. 
Moreover,  the  plaintiff  is  found  to  have  sus- 
tained a  special  injury  to  his  health  and 
property  from  the  same  cause,  and  we  find 
no  reason  to  doubt  that  he  is  entitled  not 
only  to  compensation  for  damages  thereby 
occasioned,  but  also  to  such  a  judgment  as 
will  prevent  the  further  perpetration  of  the 
wrong   complained   of.     Goldsmid   v.   Tun- 
bridge  Wells  Improv.  Comrs.  L.  R.  1  Eq. 
161,  13  L.  T.  N.  S.  362,  14  Week.  Rep.  92, 
L.  R.  1  Ch.  349,  35  L.  J.  Oh.  N.  S.  382,  12 
Jur.  N.  S.  208,  14  L.  T.  N.  8.  154,  14  Week. 
Rep.  662."     Chapman  v.  Rochester,  110  N. 
Y.  273,  1  L.R.A.  298,  6  Am.  St.  Rep.  366,  18 
N.  E.  88.    "My  neighbor  has  not  the  right 
to  excavate  his  soil  in  such  manner  as  to 
create   a  stagnant   and   offensive  pond,   so 
near  my  premises  as  to  be  a  private  nui- 
sance  by    rendering   my   house   unhealthy. 
He  cannot  use  his  property  for  a  purpose 
r.R.A.]915C. 


that  will  prevent  my  enjoyment  of  mine. 
3  Bl.  Com.  217.  The  same  law  that  pro- 
tects my  right  of  property  against  invasion 
by  private  individuals  must  protect  it  from 
similar  aggression  on  the  part  of  munici- 
pal corporations.  A  city  may  elevate  or 
depress  its  streets  aa  it  thinks  proper;  but 
if,  in  so  doing,  it'  turns  a  stream  of  mud 
and  water  upon  the  grounds  and  into  the 
cellars  of  one  of  its  citizens,  or  creates  in 
his  neighborhood  a  stagnant  pond  that 
brings  disease  upon  his  household,  upon 
what  ground  of  reason  can  it  be  insisted 
that  the  city  should  be  excused  from  pay- 
ing for  the  injuries  it  has  directly 
wrought?"  Kevins  v.  Peoria,  41  111.  502, 
89  Am.  Dec.  302.  It  was  held  in  Jackson- 
ville V.  Doan,  145  IlL  23,  33  N.  E.  878,  that 
the  city  should  not  be  excused  from  paying 
for  injuries  to  health  which  it  has  directly 
wrought,  and  which  proceeded  from  a  pond 
of  stagnant  water,  caused  by  negligence  in 
improving  its  streets.  The  case  refers, 
with  approval,  to  Kevins  v.  Peoria,  supra, 
and  cites  other  strong  authorities. 

It  is  against  natural  justice  to  allow  the 
creation  of  a  dangerous  nuisance  by  a  city, 
affecting  the  health  of  a  citizen,  and  then 
hold  the  corporation  immune  from  dam- 
ages. There  lurks  in  this  principle  of  ex- 
emption the  danger  of  arbitrary  power, 
which  may  be  oppressively  exercised  over 
the  helpless  and  defenseless  citizen.  As 
well  at  once  declare  that  no  one  can  ac- 
quire any  rights  to  his  home  wliich  the 
municipal  corporation  is  bound  to  respect, 
for  if  he  cannot  live  in  it  with  comfort  to 
himself  and  family,  of  what  value  is  it  to 
him?  Can  the  corporation  drive  him  from 
it  by  foul  and  offensive  odors  and  a  poi- 
soned atmosphere,  and  then  restrict  him 
to  mere  property  damage?  There  is  some^ 
thing  more  valuable  to  him,  but  for  which 
the  law,  as  now  declared,  allows  him  noth-. 
ing.  The  power  of  a  corporation  should 
be  regarded  as  subject  to  the  just  limita- 
tion that  it  is  forbidden  to  be  exercised  in 
such  manner  as  to  create  nuisances  injuri- 
ous to  private  rights,  health  as  well  as 
property,  especially  where  such  a  conse- 
quence is  not  a  necessary  result  of  properly 
exerting  its  power,  and  this  I  believe  to  be 
the  common  law  of  this  country.  Edmond- 
son  V.  Moberly,  98  Mo.  523,  US.  W.  900; 
Hannibal  v.  Richards,  82  Mo.  330. 

The  charter  of  this  corporation  (Acts 
1907,  chap.  209,  §  39)  confers  upon  it  the 
power  to  abate  nuisances,  not  to  create 
them,  and  requires  the  corporation  to  pro- 
vide for  the  proper  maintenance,  repair, 
and  regulation  of  the  streets.  It  certain- 
ly cannot  be  argued  from  these  provisions 
that  the  unnecessary  creation  of  a  nui- 
sance is  a  legitimate  exercise  of  any  func- 
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tion  of  government  possessed  by  the  corpo- 
ration. If  it  is  negligent  in  the  perform- 
ance of  its  ministerial  duties,  such  as  re- 
pairing ita  streets,  and  injury  results  to 
others  of  whatsoever  kind,  we  liave  held  re- 
peatedly that  it  commits  a  legal  wrong, 
for  which  it  must  respond  in  damages. 

Allen,  J.,  dissenting: 

The  case  of  Asbury  v.  Albemarle,  102  N. 
C.  247,  44  L.R.A.(N.S.)  1189,  78  S.  E.  146, 
decided  at  this  term,  and  the  one  now  being 
considered,  illustrate  the  difficulty  of  mark- 
ing the  line  between  the  ministerial  duties 
of  a  municipal  corporation,  in  the  perform- 
ance of  which  it  acts  as  a  private  corpora- 
tion, and  its  governmental  powers.  In  the 
Albemarle  Case  the  court  said:  "It  is 
well  settled  that  local  conveniences  and  pub- 
lic utilities,  like  water  and  lights,  are  not 
provided  by  municipal  corporations  in 
their  political  or  governmental  capacity, 
but  in  that  quasi  private  capacity  in  which 
they  act  for  the  benefit  of  their  citizens  ex- 
clusively,"— and  upon  this  principle  held 
an  act  of  the  legislature  unconstitutional 
because  it  interfered  with  the  discretion 
of  the  municipal  corporation  in  the  estab- 
lishment of  a  system  of  waterworks,  this 
being  done  in  its  private  capacity;  while 
in  this  case  it  is  held  that  throwing  gar- 
bage in  a  hole  in  the  street  is  governmental. 
I  do  not  agree  to  the  decision  in  either 
case.  I  think  the  act  in  the  Albemarle 
Case  constitutional,  and  that  it  is  just  and 
wise,  as  it  simply  requires  a  municipal  cor- 
poration, when  it  has  induced  another  cor- 
poration to  establish  a  private  system  of 
waterworks  within  its  limits,  to  buy  or 
condemn  such  system,  paying  only  what  it 
is  worth,  before  it  constructs  a  system  of 
its  own,  and  thereby  confiscates  property, 
devoted  to  a  use  within  the  corporation,  by 
its  consent.  In  the  present  case  the  court 
admits  that  the  defendant  is  liable,  but 
restricts  the  recovery  to  damages  to  prop- 
erty, and  denies  the  right  to  recover  for 
sickness  of  the  plaintiff  or  his  family,  or 
for  expenses  incurred  in  restoring  them  to 
health.  I  admit  that  there  is  authority  in 
favor  of  the  opinion  of  the  court,  but  to 
my  mind  no  good  reason  has  been  shown 
for  the  distinction,  or  for  departing  from 
the  principle,  well-nigh  universal,  that  one 
who  does  a  wrong  is  liable  for  all  tlie  dam- 
ases  caused  naturally  and  proximately 
thereby.  The  rule  adopted  by  the  court  is, 
as  it  appears  to  me,  illogical,  and  has  been 
arbitrarily  established  because  of  the  fear 
that  if  recoveries  are  allowed  for  sickness, 
municipal  corporations  may  become  bank- 
rupt, and  also  because  of  the  growing  ten- 
dency to  sacrifice  the  rights  of  the  individu- 
al to  some  idea  of  public  policy.  We  are 
L.R.A.1915C. 


warned  that  "pi^blic  policy  is  a  dangerous 
guide  in  the  discussion  of  a  legal  proposi- 
tion," and  that  those  who  follow  it  far 
are  apt  "to  bring  back  the  means  of  error 
and  delusion;"  but,  if  it  should  be  con- 
sidered at  all,  I  think  it  wiser  and  better 
for  a  loss  to  be  distributed  among  all  the 
citizens  of  a  municipality  than  to  leave  it, 
where  the  municipality  has  placed  it,  on 
the  shoulders  of  one  man,  and  that  the  best 
public  policy  includes  justice  to  the  indi- 
vidual. 

I  cannot  believe  it  is  in  accordance  with 
law  or  justice  that  a  municipal  corporation 
may  throw  garbage,  sewage,  etc.,  on  the 
land  of  a  citizen,  against  his  will,  and  bring 
death  and  sickness  to  his  wife  and  children, 
and  that  the  citizen  may  recover  damages 
for  injury  to  his  land,  but  can  recover 
nothing  for  injury  to  his  wife  and  children. 


MAINE  SUPREME  JtTDICIAIi  COURT. 

WILL  A.  OILMAN,  Admr.,  etc.,  of  George 
E.  Oilman,  Deceased, 
v. 
COMMONWEALTH     INSURANCE     COM- 
PANY OF  NEW  YORK. 

(112  Me.  528,  92  Atl.  721.) 

Insarance  ^  mortgagee  clause  —  can- 
celation wltliout  consent  of  mort- 
gragee. 

1.  A  provision  in  a  standard  fire  insur- 
ance policy  containing  a  mortgagee  clause, 
that  it  may  be  canceled  at  any  time  at  the 
request  of  the  insured,  does  not  permit  can- 
celation without  notice  to  the  mortgagee, 
where  another  clause  provides  that  no  act 
or  default  of  any  person  other  than  the 
mortgagee  or  his  agent  shall  affect  his  right 
to  recover  in  case  of  loss. 

Same  ^  alteration  —  Increase  of  risk. 

2.  Continuing  work  after  the  expiration 
of  a  building  permit  does  not  avoid  an  in- 
surance policy  which  provides  that  it  shall 
become  invalid  if,  without  the  consent  of 
the  company,  the  situation  or  circumstances 
affecting  the  risk  shall  by,  or  with,  the 
knowledge,  advice,  agency,  or  consent  of  the 
insured  be  so  altered  as  to  cause  an  increase 
of  such  risk,  unless  such  continuance  in- 
creases the  risk. 

(Cornish  and  Spear,  JJ.,  dissent.) 

(December  31,  1014.) 


Sole.  —  Effect  of  breach  of  policy  of  in- 
surance by  mortgagor  on  rights  of 
mortgagee. 

The  earlier  cases  upon  this  question  are 
covered  in  the  notes  to  Brecht  v.  Law  Union 
&  Crown  Ins.  Co.  18  L.R.A.(N.S.)  197; 
Bacot  V.  Phenix  Ins.  Co.  25  L.R.A.(N.S.> 
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MOTION  by  defendant  for  new  trial  of  an 
action  brought  in  the  Supreme  Judicial 
Court  for  Cumberland  County  to  recover 
the  amount  alleged  to  be  due  on  a  fire  in- 
surance policy  which  resulted  in  a  verdict 
for  plaintiff.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  Ij.  Cram,  for  defendant: 

Alterations  were  made  which  were  not 
permitted  and  about  which  the  defendant 
bad  no  knowledge. 

Brunswick  Sav.  Inst.  ▼.  Commercial  Union 
Ins.  Co.  68  Me.  314,  28  Am.  Rep.  66; 
DoUiver  t.  Granite  State  F.  Ins.  Co.  Ill 
Me.  275,  50  L.R.A.(N.S.)  1106,  89  Atl.  8. 

The  evidence  clearly  shows  a  cancelation 
of  the  policy  by  insured  which  the  company 
was  bound  to  recognize. 

Crown  Point  Iron  Co.  v.  ^tna  Ins.  Co. 
127  N.  Y.  608,  14  L.R>A.  147,  28  N.  E.  653; 
Stone  V.  Franklin  F.  Ins.  Co.  106  N.  Y.  643, 
12  N.  E.  45;  Roberta  Mfg.  Co.  v.  Royal 
E.Tch.  Assur.  Co.   161  N.  C.  88,  76  S.  E. 


865;  Birnstein  v.  Stuyvesant  Ins.  Co.  83 
App.  Div.  436,  82  N.  Y.  Supp.  140,  reversing 
40  Misc.  808,  81  N.  Y.  Supp.  306 ;  Insurance 
Comr.  V.  People's  F.  Ins.  Co.  08  N.  H.  51, 
44  Atl.  82;  Rawl  v.  American  Cent.  Ins. 
Co.  94  S.  C.  299,  45  L.R.A.(N.S.)  463, 
77  S.  E.  1013,  Ann.  Cas.  1915A,  1231;  Mc- 
Dowell V.  St.  Paul  F.  &  M.  Ins.  Co.  207 
N.  Y.  482,  101  N.  E.  457 ;  Grosvenor  v.  At- 
lantic F.  Ins.  Co.  17  N.  Y.  391 ;  Bidwell  v. 
Northwestern  Ins.  Co.  19  N.  Y.  179;  Perry 
V.  l^rillard  F.  Ins.  Co.  61  N.  Y.  214,  19 
Am.  Rep.  272;  Weed  v.  London  &  L.  F. 
Ins.  Co.  116  N.  Y.  106,  22  N.  E.  229. 

Messrs.  Foster  &  Foster,  Jolin  B. 
Thonies,  and  Frank  H.  Purinton,  for 
plaintiff: 

No  alteration  would  avoid  the  policy  un- 
less it  created  an  increase  of  risk,  which 
question  was  decided  upon  by  the  jury. 

Lyman  v.  State  Mut.  F.  Ins.  Co.  14  Allen, 
329;  Luce  v.  Dorchester  Mut.  F.  Ins.  Co. 
105  Mass.  297,  7  Am.  Rep.  522. 


1226;  and  People's  Sav.  Bank  v.  Retail  Mer- 
chants' Mut.  F.  Ins.  Asso.  31  L.R.A.(N.S.) 
455. 

As  to  necessity  of  giving  mortgagee  no- 
tice of  intention  to  cancel  policy,  see  note 
to  Rawl  v.  American  Cent.  Ins.  Co.  45  L.R.A. 
(N.S.)  463. 

Loss  payable  clause. 

Supplementing  note  in  18  L.R.A.(K.S.) 
199. 

In  Roper  v.  National  F.  Ins.  Co.  161  N. 
C.  151,  76  S.  E.  869,  a  mortgagee  to  whom 
a  policy  was  made  payable  as  bis  interest 
should  appear  was  held  to  acquire  no 
greater  rights  than  the  mortgagor;  the  court 
holding  that  the  expression  was  merely  a 
designation  of  the  persbn  to  whom  the  loss 
was  to  be  paid,  and  that  where  the  mort- 
gagor had  violated  conditions  of  the  policy 
which  avoid  it  as  to  him  it  was  also  avoided 
as  to  the  mortgagee. 

In  McDowell  v.  St.  Paul  F.  &  M.  Ins.  Co. 
207  N.  Y.  482,  101  N.  E.  457,  where  the  only 
provision  written  upon  or  attached  to  the 
policy  was  an  indorsement  of  loss  payable 
to  the  mortgagee,  as  his  interest  might  ap- 
pear, it  was  laid  down  that  under  the  pro- 
vision of  the  New  York  standard  policy 
reading,  "if,  with  the  consent  of  this  com- 
pany, an  interest  under  this  policy  shall 
exist  in  favor  of  a  mortgagee  or  of  any  per- 
son or  corporation  having  an  interest  in 
the  subject  of  insurance  other  than  the  in- 
terest of  the  insured  as  described  herein, 
the  conditions  hereintofore  contained  shall 
apply  in  the  manner  expressed  m  such  pro- 
visions and  conditions  of  insurance  relating 
to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  hereto," — the  earlier 
provisions  of  the  policy,  relative  to  avoid- 
ance for  breach  of  conditions,  which  would 
invalidate  the  policy  as  to  the  owner,  would 
also  avoid  it  as  to  the  mortgagee. 
L.R.A.1915C. 


But  it  was  held  in  that  case  that  the 
fact  that  the  mortgagor  refused  to  make 
proof  of  loss  upon  request  by  the  mortgagee 
would  not  prevent  a  recovery  by  the  latter, 
where  he  made  proof  within  the  time  limit- 
ed, although  there  was  no  mortgage  clause 
attached  to  the  policy,  but  merely  the  in- 
dorsement referred  to;  the  court  holding 
that  under  the  provisions  of  the  policy  the 
mortgagee  was  entitled  to  make  proofs  of 
loss.    Ibid. 

Union  mortgage  clause. 

Supplementing  note  in  18  L.R.A.(N.S.) 
204. 

It  was  stated  in  Heilbrunn  v.  German 
Alliance  Ins.  Co.  140  App.  Div.  657,  125 
N.  Y.  Supp.  374,  affirmed  In  202  N.  Y.  610, 
95  N.  E.  823,  that  the  mortgagee  clause  of 
the  New  York  standard  policy  in  sub- 
stance providing  that  the  insurance  as  to 
the  interest  of  the  mortgagee  shall  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  creates  a  new  and  dis- 
tinct contract,  which  places  the  mortgagee 
upon  a  different  footing  from  that  of  a  mere 
assignee  or  appointee  to  receive  the  loss,  and 
removes  him  beyond  the  control  or  effect 
of  any  act  or  negligence  of  the  owner  of 
the  property,  and  renders  such  mortgagee  a 
parfy  who  has  a  distinct  interest  separate 
from  the  owner,  embraced  in  another  and 
separate  contract.  The  question  decided 
in  that  case  was  as  to  the  necessity  of  al- 
leging, in  an  action  on  a  policy  for  the  bene- 
fit of  an  assignee  of  a  mortgagee,  that  the 
mortgagor  or  mortgagee  had  made  proofs 
of  loss. 

And  in  Reed  v.  Firemen's  Ins.  Co.  81  N. 
J.  L.  523,  35  L.R.A.(N.S.)  343,  80  Atl.  402, 
it  was  held  that  the  standard  mortgagee 
clause  creates  an  independent  contract  of 
insurance  for  the  benefit  of  the  mortgagee, 
ingrafted  upon  the  main  contract  of  insur- 


Digitized  by 


Google 


760 


MAINE  SUPREME  JUDICIAL  COURT. 


The  mortgagor  and  insurance  company 
could  not  legally  cancel  the  policy  without 
the  knowledge  or  consent  of  the  mortgagee 
or  notice  to  him. 

Lewis  V.  London  &  L.  F.  Ins.  Co.  78  Misc. 
176,  137  N.  Y.  Supp.  887;  Union  Inst,  for 
Sav.  V.  Phoenix  Ins.  Co.  196  Mass.  230,  14 
">•  LJl.A.(N.S.)  459,  81  N.  E.  994,  13  Ann. 
Gas.  433;  Nickerson  v.  Nickerson,  80  Me. 
100,  12  Atl.  880;  Eddy  v.  London  Assur. 
Corp.  143  N.  Y.  311,  25  L.R.A.  680,  38  N.  E. 
307;  Hastings  v.  Westchester  F.  Ins.  Co. 
73  N.  Y.  141 ;  Motley  v.  Manufacturers'  Ins. 
Co.  29  Me.  337,  50  Am.  Dec.  591;  Palmer 
Sav.  Bank  v.  Insurance  Co.  of  N.  A.  166 
Mass.  189,  32  L.R.A.  615,  44  N.  E.  211; 
Hardy  v.  Lancashire  Ins.  Co.  166  Mass.  210, 
33  L.R.A.  241,  55  Am.  St.  Rep.  395,  44  N.  E. 
209. 

Haley,  J.,  delivered  the  opinion  of  the 
court: 

An  action  of  assumpsit,  upon  a  policy  of 
insurance,  of  the  Maine  standard  form,  is- 


sued by  the  defendant  to  Frank  T.  Spear 
October  16,  1909,  whereby  the  defendant 
insured  the  1}  story  dwelling  house  situated 
in  Scarboro  for  the  term  of  three  years, 
against  loss  or  damage  by  fire  to  the  amount 
of  $800.  There  was  an  indorsement  upon 
the  policy  as  follows : 

Payable  in  case  of  loss  to  George  F.  Gil- 
man,  mortgagee,  as  his  interest  may  appear. 

When  the  policy  was  issued,  Mr.  Spear 
was  in  possession  of  the  insured  premises, 
and  remained  in  possession  for  about  1} 
years,  when  George  F.  Oilman,  who  lield 
a  mortgage  of  the  premises  to  secure  a  debt 
of  $900,  took  possession  as  mortgagee  and 
evicted  Mr.  Spear.  On  April  11th  Mr. 
Spear  requested  the  insurance  company  to 
cancel  the  policy.  On  April  15th  of  that 
year  they  gave  him  written  notice  that  they 
had  canceled  the  policy,  as  requested.  Sep- 
tember 26,  1911,  the  buildings  were  de- 
stroyed by  fire.     Soon  after  the  fire,  Mr. 


ance  contained  in  the  policy  itself,  and  to 
be  rendered  certain  and  understood  by  ref- 
erence to  the  policy. 

And  in  Flint  v.  Westchester  F.  Ins.  Co. 
207  Mass.  337,  93  N.  E.  646,  where  a  policy, 
payable  to  a  mortgagee  as  its  interest  might 
appear,  provided  that  if  it  was  made  pay- 
able to  a  mortgagee  of  the  insured  no  act 
or  default  of  any  person  other  than  the 
mortgagee  or  his  agents  or  those  claiming 
under  him  should  affect  the  mortgagee's 
right  to  recover,  it  was  recognized  that  the 
policy  was  valid  as  to  the  mortgagee's  in- 
terest, although  the  insured's  rights  were 
forfeited  because  of  a  sale  of  the  premises. 
The  insurer  in  this  case  paid  the  mortgagee 
the  amount  due  on  the  mortgage,  and  took 
an  assignment  of  it  as  it  was  authorized 
to  do  by  a  provision  of  the  policy,  and  the 
question  considered  was  as  to  the  insured's 
right  in  equity  against  the  insurer. 

As  stated  in  the  note  in  25  L.R.A.  (N.S.) 
206,  there  is  a  difference  of  opinion  as  to 
the  effect  of  a  union  mortgage  clause  where 
the  act  of  the  insured  which  is  relied  on  to 
avoid  the  policy  was  one  which  occurred  at 
the  time  of  the  issuance  of  the  policy. 

In  Liverpool  &  h.  &  Q.  Ins.  Co.  v.  Agri- 
cultural Sav.  &  Loan  Co.  33  Can.  S.  C.  94, 
a  provision  that  the  insurance  as  to  the 
interest  of  the  mortgagees  should  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  was 
held  to  applv  only  to  subsequent  acts  of  the 
insured,  and  it  was  held  that  the  conceal- 
ment of  material  facts  by  him  at  the  in- 
ception of  the  policy  prevented  a  recovery 
by  the  mortgagee. 

But  in  Reed  v.  Firemen's  Ins.  Co.  supra, 
St  was  held  that  a  policy  of  fire  insurance  in 
the  standard  form  which  was  void,  ab  initio, 
as  to  the  insured  owner  because  of  his 
breach  of  warranty  that  his  interest  was 
not  other  than  imconditional  and  sole  own- 
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ership,  might  nevertheless  be  valid  as  to  a 
mortgagee  when  the  mortgage  clause  in  the 
usual  form  was  attached  to  the  policy. 

It  was  also  held  in  that  case  that  an  ap- 
propriation by  the  owner  of  the  proceeds  of 
the  sale  of  the  debris  after  total  loss,  to  his 
own  use,  was  an  act  of  ownership,  but  that 
it  did  not  invalidate  the  insurance  of  the 
mortgagee,  or  cast  upon  the  latter  the  bur- 
den of  proving  the  amount  realized  from  the 
sale. 

In  Towle  v.  Dirigo  Mut.  F.  Ins.  Co.  107 
Me.  317,  78  Atl.  374,  it  was  held  that  a 
mortgagee  could  not  claim  protection  from 
a  forfeiture,  on  account  of  the  insured's 
default,  by  reason  of  a  provision  that  if 
the  policy  should  be  made  payable  to  a 
mortgagee  of  the  insured  no  act  or  default 
of  any  person  other  than  such  mortgagee  or 
his  agents  should  affect  the  mortgagee's 
right  of  recovery,  where  the  policy  was  not 
made  payable  to  him  as  mortgagee  under 
the  two  mortgages  by  virtue  of  which  he 
claimed  in  an  action  on  the  policy;  but  un- 
der an  entirely  distinct  mortgage,  to  which 
the  indorsement  was  limited. 

In  Roper  v.  National  F.  Ins.  Co.  161  N. 
C.  151,  76  S.  E.  869,  under  the  New  York 
and  New  Jersey  standard  mortgage  clause 
in  effect  providing  that  the  right  of  the 
mortgagee  should  not  be  affected  by  any  acts 
or  negligence  of  the  insured,  although  the 
insured  had  violated  conditions  of  the  policy 
which  precluded  his  recovery,  it  was  held 
incumbent  upon  the  insurer  to  show  some 
act  of  the  mortgagee,  in  order  to  avoid  the 
policy  as  to  him,  and  his  involuntary  ad- 
judication as  a  bankrupt  was  held  not  to 
avoid  the  policy. 

See  also  People's  Sav.  Bank  v.  Retail  Mer- 
chants' Mut.  P.  Ins.  Co.  set  out  in  note  in 
25  L.R.A.(N.S.)  1227,  and  the  reference  to 
this  case  in  note  in  81  Ij.R.A.(N.S.)  455. 

J.  T.  W. 
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Gilinan  learned  that  Mr.  Spear  and  the 
insurance  company  claimed  to  have  can- 
celed the  policy  without  his  (Gilman's)  con- 
sent. Mr.  Spear  neglected  to  furnish  the 
insurance  company  a  prool  of  loss,  as  called 
for  by  the  policy,  and  October  19,  1911,  Mr. 
Gilman  sent  to  the  defendant  a  proof  of 
loea.  Afterwards  he  served  notice  upon  the 
defendant  in  writing  that  he  desired  to  have 
the  amount  of  the  loss  settled  by  arbitra- 
tion. The  defendant  paid  no  attention  to 
either  the  proof  of  loss  or  the  request  for 
arbitration. 

Shortly  after  the  request  to  the  insurance 
company  to  submit  the  question  to  arbitra- 
tion, Mr.  Gilman  died,  and  the  plaintiff  was 
appointed  administrator  of  his  estate  and 
brought  this  suit  upon  the  policy.  The 
case  was  tried  at  the  January  term  in  Cum- 
berland county,  the  verdict  was  for  the 
plaintiff  for  the  sum  of  $900.93,  and  the 
case  is  before  this  court  on  a  motion  for  a 
new  trial  as  against  law  and  evidence. 

The  defendant  urges  two  reasons  in  sup- 
port of  its  motion: 

First,  because  the  policy  had,  before  the 
loss,  been  canceled  at  the  request  of  Mr. 
Spear. 

Second,  because  the  risk  was  increased  by 
ehaages  and  alterations  made  to  the  build- 
ings without  the  consent  of  the  defendant. 

First.  The  form  of  the  Maine  standard 
insurance  policy,  now  contained  in  §  4, 
chap.  49,  Revised  Statutes,  was  prescribed 
by  the  legislature  of  1895,  before  which 
it  was  held  that  an  indorsement  upon  the 
policy  of  words  making  it  payahle  in  case 
of  loss  to  a  mortgagee,  as  kis  interest  might 
appear,  was  not  an  insurance  of  the  mort- 
gagee's interest  in  the  property,  or  an  as- 
signment of  the  policy  to  the  mortgagee; 
that  it  was  merely  a  contingent  order,  a 
stipulation  assented  to  by  the  insurance 
company  for  the  payment  of  the  loss  to  the 
assured,  if  any,  to  the  niortgagee;  that  it 
gave  the  mortgagee  the  same  right  to  re- 
cover that  the  insured  would  have  had  if  no 
such  clause  had  been  inserted  in  the  policy ; 
that  any  violation  of  the  stipulations  of 
the  policy  which  would  defeat  the  right  of 
the  insured  to  recover  upon  it  would  defeat 
the  right  of  the  mortgagee;  that  it  was 
simply  an  order  of  the  company  to  pay  the 
amount  of  tlie  loss  to  the  mortgagee;  that 
the  insurance  was  upon  the  property  of  the 
mortgagor,  and  not  upon  the  interest  of  the 
mortgagee.  Brunswick  Sav.  Inst.  v.  Com- 
mercial Union  Ins.  Co.  68  Me.  313,  28  Am. 
St.  Rep.  56;  Biddeford  Sav.  Bank  v.  Dwell- 
ing-House  Ins.  Co.  81  Me.  670,  18  Atl.  898. 

The  policy  in  suit  is  of  the  Maine  stand- 
ard form  and  contains  the  agreements  speci- 
fied by  chapter  40  to  be  inserted  in  a  fire 
Inonrance  policy,  among  which  are  the  fol- 
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lowing,  spoken  of  in  the  opinions  as  the 
"mortgagee  clause,"  the  "union  clause,"  and 
the  "loss  payable  clause:" 

"If  this  policy  shall  be  made  payable  to 
a  mortgagee  of  the  insured  real  estate,  no 
act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents,  or  those 
claiming  under  bim,  shall  affect  such  mort- 
gagee's right  to  recover  in  case  of  loss  on 
such  real  estate;  provided,  that  the  mort- 
gagee shall,  on  demand,  pay  according  to 
the  established  scale  of  rates  for  any  in- 
crease of  risk  not  paid  for  by  the  insured; 
and  whenever  this  company  shall  be  liable 
to  the  mortgagee  for  any  sum  for  loss  under 
this  policy,  for  which  no  liability  exists 
as  to  the  mortgagor,  or  owner,  and  this 
company  shall  elect  by  itself  or  with  others 
to  pay  the  mortgagee  the  full  amount  secured 
by  such  mortgage,  then  the  mortgagee  shall 
assign  and  transfer  to  the  companies  in- 
terested upon  such  payment,  the  said  mort- 
gage, together  with  the  note  and  debt  there- 
by secured." 

It  is  further  provided  in  the  policy  that 
"this  policy  may  be  canceled  at  any  time  at 
the  request  of  tiie  insured,  who  shall  there- 
upon be  entitled  to  the  return  of  the  por- 
tion of  the  above  premium  remaining,  after 
deducting  the  customary  monthly  short 
rates  for  the  insured  for  the  time  this 
policy  shall  have  been  in  force.  The  com- 
pany also  reserves  the  right,  after  giving 
written  notice  to  the  insured,  and  to  any 
mortgagee  to  whom  this  policy  is  made 
payable,  and  tendering  to  the  insured  a 
ratable  proportion  of  the  premium,  to  can- 
cel this  policy  as  to  all  risks  subsequent  to 
the  expiration  of  ten  days  from  such  notice, 
and  no  mortgagee  shall  then  have  the  right 
to  recover  as  to  such  risks." 

The  above  mortgage  clause  is  the  same  as 
the  mortgage  clause  in  the  MassachuBetta 
standard  insurance  policy,  and  the  same  as 
was  set  forth  in  the  policy  in  the  case  of 
Whiting  V.  Burkhardt,  178  Mass.  S35,  62 
Ii.R.A.  788,  86  Am.  St.  Rep.  603,  60  N.  E.  1, 
which  also  contains  the  usual  provisions 
that  it  should  be  void  "if,  without  the 
assent  of  the  company  in  writing  or  print, 
the  said  property  shall  be  sold,  or  the  policy 
assigned."  One  of  the  owners  of  the  prop- 
erty conveyed  his  interest  before  the  tire, 
and  the  suit  was  brought  upon  the  policy 
by  the  mortgagee,  and  the  court  say  (page 
539) :  "The  conveyance  by  Guptill  of  his 
interest  in  the  building  insured  did  not 
affect  the  right  of  the  plaintiff  to  recover 
in  ease  of  loss;  it  is  provided  in  the  policy 
that,  'if  this  policy  shall  be  made  payable 
to  a  mortgagee  of  the  insured  real  estate,  no 
act  or  default  of  any  person  other  than 
such  mortgagee  or  his  agents,  or  those 
claiming  under  him,  shall  affect  such  mort- 
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gagee's  right  to  recover  in  case  of  loss  on 
such  real  estate.' " 

The  court  held  that,  although  the  con- 
veyance by  the  owner  of  his  interest  would 
defeat  hia  right  to  recover,  it  was  no  de- 
fense to  a  suit  by  the  mortgagee  named  in 
the  policy,  because  the  policy  contained  a 
mortgage  clause  the  same  as  the  mortgage 
clause  in  the  policy  in   suit. 

In  Amory  v.  Reliance  Ins.  Co.  208  Mass. 
378,  94  \.  E.  677,  the  court  held:  "Because 
of  the  foreclosure  of  a  later  mortgage  cov- 
ering both  estates,  which  worked  a  change 
in  the  title,  all  the  policies  became  void  in 
the  hands  of  the  original  insurer,  and  the 
claim  of  the  plaintiffs,  as  mortgagees  under 
their  earlier  mortgages,  rests  upon  the 
clause  in  each  policy,  under  our  Massachu- 
setts standard  form,  which  protects  the 
rights  of  the  mortgagee  in  such  cases." 

The  court  held  that  the  mortgagees  could 
recover. 

In  Hardy  t.  Lancashire  Ins.  Co.  166 
Mass.  210,  33  L.R.A.  241,  55  Am.  St.  Rep. 
395,  44  N.  E.  209,  the  court  say:  "The  his- 
tory of  the  provisions  in  the  standard  pol- 
icy in  favor  of  a  mortgagee  is  well  known. 
These  provisions  in  their  present  form  are 
intended  to  afford  to  the  mortgagee  full 
indemnity  to  the  extent  of  the  insurance" 
under  "his  interest  in  the  property,  unless 
the  policy  is  avoided  by  some  act  of  his, 
or  of  his  agents,  or  of  those  claiming  under 
him,  and  the  mortgagee  in  certain  events 
comes  under  obligation  to  the  insurance 
company  to  pay  for  any  increase  of  risk, 
and  to  assign  to  it  his  mortgage.  .  .  , 
The  policy  of  the  commonwealth  that  such 
insurance  shall  not  be  avoided  so  as  to 
affect  the  mortgagee's  interest  by  the  acts 
of  the  mortgagor  is  shown  by  the  adoption 
of  a  standard  form  containing  such  a  pro- 
vision, and  this  is  the  form  which  mort- 
gagees usually  demand." 

In  Eliot  Five  Cents  Sav.  Bank  v.  Com- 
mercial Assur.  Co.  142  Mass.  142,  7  N.  E. 
650,  the  policy  contained  the  same  clause 
that  is  contained  in  the  policy  in  suit;  and 
the  insured  conveyed  the  property  before 
the  fire,  without  the  assent  of  the  company, 
and  the  court  said:  "If  we  assume,  as  con- 
tended by  the  defendant,  that  the  convey- 
ance by  George  B.  Taylor  to  Abby  E.  Taylor, 
without  the  assent  of  the  company,  avoided 
the  policy  as  to  them,  yet,  under  the  first 
clause  [mortgage  clause]  above  cited,  it 
would  not  affect  the  right  of  a  mortgagee  to 
recover." 

■  In  Union  Inst,  for  Sav.  v.  Phoenix  Ins. 
Co.  196  Mass.  230,  14  L.R.A.  (N.8.)  459,  81 
N.  E.  994,  13  Ann.  Cas.  433,  the  mortgagor 
obtained  insurance  upon  building,  and  there 
were  indorsements  making  the  loss  payable 
to  the  mortgagee  as  his  interest  might  ap- 
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pear.  The  policy  was  in  the  standard  form, 
as  the  policy  in  this  case.  The  mortgagee 
did  not  know  of  the  insurance  until  after 
the  fire,  and  the  court  say:  "The  first  ques- 
tion is  whether  the  plaintiff  can  avail  itself 
of  the  contract  thus  made  for  its  benefit. 
We  think  it  plain  that  this  question  should 
be  answered  in  the  affirmative.  Surbridge 
acted  in  part  for  himself  and  in  part  as  an 
agent  and  representative  of  the  plaintiff  in 
procuring  the  policy.  He  must  be  held  to 
have  acted  in  the  same  double  capacity  in 
receiving  and  holding  it.  This  policy  con- 
tained a  contract  between  the  defendant  and 
Surbridge,  and  a  somewhat  different  con- 
tract between  the  defendant  and  the  plain- 
tiff. Both  the  mortgagor  and  the  mort- 
gagee were  protected  in  their  rights  under 
their  several  contracts  contained  in  a  single 
paper  signed  by  .  .  .  [it]."  Palmer  Sav. 
Bank  v.  Insurance  Co.  of  N.  A.  166  Mass. 
194,  32  L.R.A.  616,  55  Am.  St.  Rep.  389,  44 
X.  E.  211 ;  Hastings  v.  Westchester  F.  Ins. 
Co.  73  N.  Y.  341;  Hartford  F.  Ins.  Co.  v. 
Olcott,  97  III.  439. 

In  Eddy  v.  London  Assur.  Corp.  143  K.  Y. 
311,  25  L.R.A.  686,  38  N.  E.  307,  Peckham, 
J.,  says:  "The  effect  of  the  mortgagee 
clause  hereinbefore  set  forth  is  to  make  an 
entirely  separate  insurance  of  the  mort- 
gagee's interest,  and  he  takes  the  same 
benefit  from  his  insurance  as  if  he  had 
received  a  separate  policy  from  the  com- 
pany, free  from  the  conditions  imposed  upon 
the  owners.  .  .  .  The  plain  and  obvious 
meaning  of  the  language  is  that  the  insur- 
ance of  the  mortgagee  should  not  be  affected 
or  in  any  wise  impaired  or  lessened  by  any 
act  or  neglect  of  the  owner,  although 
contained  in  the  same  policy  issued  to  the 
owner,  yet  the  insurer  and  the  mortgagee 
were  .     .     entering   into   a   perfectly 

separate  contract  of  insurance,  by  which 
the  mortgagee's  interest  alone  was  to  be 
insured,  and  it  would  be  most  natural  to 
provide  that  no  act  or  neglect  of  the  owner 
should  invalidate,  that  is,  impair  any  por- 
tion of  the  insurance  thus  separately  se- 
cured." 

In  Hartford  F.  Ins.  Co.  v.  Williams,  11 
C.  C.  A.  503,  27  U.  S.  App.  493,  63  Fed. 
925,  it  was  held  that,  under  the  provision 
in  the  mortgage  clause  of  a  fire  policy  that 
the  insurance  as  to  the  interest  of  the 
mortgagee  should  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner, 
voluntary  destruction  by  the  owner  would 
not  prevent  a  recovery  by  the  mortgagee. 

In  Phenix  Ins.  Co.  v.  Omaha  Loan  &  T. 
Co.  41  Neb.  834,  25  L.R.A.  679,  60  N.  W. 
133,  the  policy  contained  the  following 
clause:  "If  the  property  he  sold  or  trans- 
ferred in  whole  or  in  part  without  written 
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permission  in  this  policy,  then,  and  in  every 
euch  case,  this  policy  is  void." 

It  is  also  provided,  in  substance,  as  the 
Maine  standard  form,  as  follows:  "It  is 
hereby  agreed  that  this  insurance,  as  to 
the  interest  of  the  mortgagee  only  therein, 
shall  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner  of  the 
property  insured." 

The  insured  conveyed  his  interest  in  the 
property,  and  the  court  held  that  the  mort- 
gagee was  entitled  to  recover  upon  the  pol- 
icy; that  the  contract  with  the  trust  com- 
pany (mortgagee)  was  a  separate  and 
independent  contract,  and  the  right  df 
the  mortgagee  to  enforce  it  did  not  depend 
upon  whether  the  owner  had  kept  his  en- 
gagements with  the  Insurance  company  or 
not. 

The  case  also  cites  several  opinions  hold- 
ing the  same  doctrine. 

In  Bacot  v.  Phoenix  Ins.  Co.  96  Miss. 
223,  25  L.R.A.(N.S.)  1226,  60  So.  729, 
Ann.  Cas.  1912B,  262,  it  was  held  that, 
where  a  husband  insured  property  as  the 
owner  when  it  was  in  fact  owned  by  his 
wife,  the  policy  as  to  him  or  his  wife  was 
void,  but  also  held  that,  by  reason  of  the 
mortgage  clause  attached  to  the  insurance 
policy,  under  a  statute  providing  that  the 
insurance  of  the  mortgage  interest  should 
not  be  invalidated  by  any  act  or  neglect 
of  the  owner  of  the  property,  the  mortgagee 
could  recover  upon  the  policy. 

In  the  note  to  the  case  of  Brecht  v.  Law 
Union  &  Crown  Ins.  Co.  reported  in  18 
L.R.A.(N.S.)  197,  the  editor,  after  review- 
ing many  cases,  states  that  the  principle 
that,  under  such  a  clause  as  is  contained 
in  the  policy  in  suit,  the  rights  of  a  mort- 
gagee cannot  be  affected  by  any  act  or  neg- 
lect of  the  owner,  the  mortgagor,  occurring 
after  the  issuing  of  the  policy,  and  cites 
many  cases  to  support  it,  and  concludes 
by  stating  (page  206) :  "The  only  difference 
of  opinion  which  arises  as  to  the  effect 
of  such  a  clause  occurs  when  the  act  of 
the  mortgagor  which  is  relied  upon  to  avoid 
the  policy  as  to  the  mortgagee  is  some  mis- 
representation or  concealment  at  the  time 
of  the  issuance  of  the  policy.  The  weight 
of  authority,  however,  would  seem  to  sup- 
port the  conclusion  that  the  rule  is  the 
same  under  such  circumstances." 

An  examination  of  the  cases  where  the 
policies  contained  an  indorsement  making 
them  payable  in  case  of  loss  to  the  mort- 
gagees, as  their  interests  might .  appear, 
clearly  shows  that  the  rule  of  law  declared 
in  cases  before  the  adoption  of  the  Maine 
standard  form  of  policy  does  not  apply  to 
that  form  of  policy,  and  that  the  policy  in 
suit,  by  reason  of  the  mortgage  clatise  and 
by  being  made  "payable  in  case  of  loss  to 
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George  S.  Gilman,  mortgagee,  as  his  inter- 
est may  appear,"  contained  in  addition  to 
the  contract  with  Frank  T.  Spear  a  sepa- 
rate and  an  independent  contract  whereby 
the  mortgagee's  interest  was  insured,  and 
the  defendant  had  no  right  to  cancel  the 
policy  except  by  mutual  consent  of  the 
insured,  Mr.  Spear,  and  the  mortgagee,  or 
by  giving  to  the  insured  and  the  mortgagee 
ten  days'  notice  in  writing,  as  specified  in 
the  policy,  and  that  the  mortgagee's  right 
to  recover  for  the  loss  was  not  affected  by 
the  act  of  the  insured  and  the  defendant 
in  their  attempted  cancelation  of  the  pol- 
icy. 

Second.  That  changes  and  alterations 
were  made  in  and  upon  the  building  which 
were  not  permitted,  and  about  which  -the 
defendant  had  no  notice.  Attached  to  the 
policy  is  a  mechanics'  permit,  dated  October 
16,  1909,  giving  permission  for  mechanics 
to  work  in  and  about  the  premises  for  two 
months  from  date,  to  make  alterations  and 
additions,  or  repairs.  It  was  shown  by  the 
testimony  that  Mr.  Gilman,  the  mortgagee, 
did  work  on  the  house  after  the  time  speci- 
fied in  the  permit.  He  laid  new  floors, 
changed  the  stairs,  put  up  studding  in  the 
second  floor,  etc. 

The  defendant  relies  upon  Imperial  F. 
Ins.  Co.  V.  Co8s  County,  151  U.  S.  462, 
38  L.  ed.  231,  14  Sup.  Ot.  Rep.  379,  which 
held  that,  if  mechanics  were  employed  in 
building,  altering,  or  repairing  the  premises 
without  a  building  permit,  the  insurer  was 
relieved  from  responsibility,  although  the 
fire  did  not  occur  in  consequence  of  the 
alterations  or  repairs.  The  policy  in  that 
case  provided  that  "this  policy  shall  be 
void  and  of  no  effect  if,  without  notice 
to  this  company  and  permission  therefor 
in  writing  indorsed   hereon,  .  the 

premises  shall  be  used  or  occupied  so  as  to 
increase  the  risk,  ...  or  the  risk  be 
increased  ...  by  any  means  within  the 
knowledge  or  control  of  the  assured,  .  .  . 
or  if  mechanics  are  employed  in  building, 
altering,  or  repairing  premises  named  here- 
in, except  in  dwelling  houses,  where  not 
exceeding  Ave  days  in  one  year  are  allowed 
for  repairs." 

The  court  say:  "The  condition  that  the 
policy  should  be  void  and  of  no  effect,  if 
'mechanics  are  employed  in  building,  alter- 
ing, or  repairing  the  premises  named  here- 
in,' without  notice  to  or  permission  of  the 
insurance  company,  being  a  separate  and 
valid  stipulation  of  the  parties,  its  viola- 
tion by  the  assured  terminated  the  contract 
of  the  insurer,  and  it  could  not  be  there- 
after made  liable  on  the  contract,  without 
having  waived  that  condition,  merely  be- 
cause in  the  opinion  of  the  court  and  the 
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jury  the  alterations  and  repairs  of  the 
building  did  not,  in  fact,  increase  the  risk." 

The  policy  in  suit  does  not  contain  the 
clause  contained  in  the  €U>ove-mentioned 
policy  that  the  policy  should  be  void  and 
of  no  effect  if  mechanics  are  employed  in 
the  building,  altering,  or  repairing  the 
premises  named  herein;  but  it  does  provide 
that  "the  policy  shall  be  void  if,  without 
the  assent  of  the  insurer,  the  property 
shall  be  removed,  except  that  if  such  re- 
moval shall  be  necessary  for  the  preserva- 
tion of  the  property  from  fire,  this  policy 
shall  be  valid  without  such  assent  after 
five  days  thereafter,  or  if,  without  such 
assent,  the  situation  or  circumstances  af- 
fecting the  risk  shall,  by  or  with  the 
knowledge,  advice,  agency,  or  consent  oi 
the  insured  be  so  altered  aa  to  cause  an 
increase  of  such  risk." 

The  attaching  to  the  policy  of  tiie  per- 
mit above  referred  to  gave  to  the  assured 
the  right  to  employ  mechanics  in  and  upon 
the  premises  as  specified  in  the  permit  for 
the  period  named  in  the  permit  without 
increasing  the  risk  to  the  extent  that  would 
avoid  the  policy,  and  the  making  of  the 
changes  and  alterations  testified  to  after 
the  time  limited  in  the  mechanics'  permit, 
without  the  assent  of  the  insurance  com- 
pany, left  it  a  question  of  fact  for  the  jury 
whether  the  changes  and  alterations  con- 
stituted such  a  change  of  the  situation  or 
circumstances  affecting  the  risk  as  to  so 
alter  the  premises  as  to  cause  an  increase 
of  such  risk.  If  it  did  not  cause  an  in- 
crease of  such  risk,  then  it  was  not  a  for- 
feiture of  the  policy,  and  whether  it  was 
an  increase  of  risk  under  the  circumstances 
was  a  question  of  fact  for  the  jury,  and 
they  were  expressly  instructed  upon  that 
branch  of  the  case,  and  no  exceptions  were 
taken  to  such  instruction,  and  we  cannot 
say,  from  an  examination  of  the  evidence 
on  this  branch  of  the  case,  that  they  were 
not  justified  in  finding  that  the  alterations 
and  repairs  made  by  the  mortgagee  did  not 
create  an  increase  of  the  risk,  but  that 
they  were  such  repairs  and  alterations  as 
would  ordinarily  be  expected  to  be  made 
upon  such  premises,  and  that  the  insurance 
company  so  considered  it  when  it  issued  the 
policy  of  insurance. 

Motion  overruled. 

Spear,  J.,  dissents. 

Cornish,  J.,  dissenting: 

I  am  unable  to  concur  in  this  opinion  so 
far  as  it  relates  to  the  question  of  cancela- 
tion. The  precise  question  involved  is  this: 
Can  a  mortgagor  who  has  taken  out  a  policy 
of  insurance  upon  his  own  property,  in  his 
own  name,  but  payable,  in  case  of  loss,  to  a 
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mortgagee  as  his  interest  may  appear,  and 
who  has  paid  the  premium,  cancel  the  policy 
upon  request  made  to  the  company  without 
the  assent  of  the  mortgagee!  The  opinion 
holds  that  he  has  not  this  power,  and  that 
notwithstanding  his  request  the  company 
has  no  right  to  cancel  the  policy  without  the 
consent  of  the  mortgagee.  This  seems  to 
me  a  forced  construction  of  the  plain  and 
unambiguous  words  of  a  contract  made  by 
the  parties,  and  sanctioned  by  the  l^isla- 
ture. 

Tlie  provision  relating  to  cancelation, 
which  has  been  a  part  of  the  statutes  of 
our  state  since  the  adoption  of  the  standard 
policy  in  1895,  reads  as  follows: 

"This  policy  may  be  canceled  at  any  time 
at  the  request  of  the  insured,  who  sliall 
thereupon  be  entitled  to  a  return  of  the 
portion  of  the  above  premium  remaining, 
after  deducting  the  customary  monthly 
short  rates  for  the  time  said  policy  shall 
have  been  in  force.  The  company  also  re- 
serv.es  the  right,  after  giving  written  notice 
to  the  insured,  and  to  any  mortgagee  to 
whom  this  policy  is  made  payable,  and  ten- 
dering to  the  insured  a  ratable  proportion 
of  the  premium,  to  cancel  this  policy  aa 
to  all  risks  subsequent  to  the  expiration 
of  ten  days  from  such  notice,  and  no  mort- 
gagee shall  then  have  the  right  to  recover 
as  to  such  risks."  Rev.  Stat.  chap.  49, 
S  4.  H  7. 

The  first  part  of  this  provision  covers 
voluntary  cancelation  by  the  insured;  the 
second,  voluntary  cancelation  by  the  com- 
pany. We  are  concerned  with  the  first  part 
only.  The  words  are  direct  and  simple. 
The  power  of  cancelation  is  given  to  "the 
insured."  Who  then  is  meant  by  "the  in- 
sured," as  the  terra  is  used  in  this  contract! 
No  room  is  left  for  conjecture.  It  is  the 
party  who  effects  the  insurance  and  pays 
the  premium  which  is  the  consideration  of 
the  contract;  in  this  case  Frank  T.  Spear, 
tlie  mortgagor.  The  policy  at  its  very  in- 
ception so  specifies: 

"In  consideration  of  $12  tc  it  paid  hy 
the  insured  hereinafter  named,  the  receipt 
whereof  is  hereby  acknowledged,  does  in- 
sure Frank  T,  Spear  and  his  legal  repre- 
sentatives," etc. 

The  policy  itself  therefore  clearly  defines 
the  term,  and  wherever  the  words  recur 
throughout  the  policy  they  have  the  same 
meaning  and  refer  to  the  same  person.  It 
is  true,  as  the  opinion  holds,  that  the  mort- 
gagee has  certain  rights  under  the  stand- 
ard policy  given  him  by  another  provision 
which  we  shall  discuss  later,  and  in  a  cer- 
tain sense  his  interest  may  be  deemed  to  be 
protected  or  insured,  but  he  is  not  the  party 
insured  designated  by  the  statute  as  having 
the  right  to  cancel  the  policy  at  any  time 
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at  his  own  request.  To  make  him  such,  or 
to  place  him  beside  "the  insured"  and  say 
that  the  policy  cannot  be  canceled  without 
his  assent,  ia  in  effect  to  give  to  the  stat- 
utes an  interpretation  antagonistic  to  its 
express  language,  and  to  couple  with  the 
visible  and  expressed  mortgagor  an  invisi- 
ble and  unexpressed  mortgagee.  Such  a  re- 
sult may  be  equitable  and  desirable,  and 
therefore  a  maUer  for  the  consideration  of 
the  lawmaking  branch  of  the  government; 
but  it  requires  a  severe  wrenching  of  the 
statute  to  accomplish  such  a  result  with- 
out legislative  amendment. 

Further  study  of  this  cancelation  section 
coiiiirms  our  view.  "The  insured"  is  the 
party  designated  as  entitled  to  a  return  of 
the  unearned  premium  reckoned  in  the  man- 
ner prescribed.  To  "return"  is  to  give  back 
to  the  party  making  the  original  payment. 
That  party  is  entitled  to  the  return,  and 
can  sue  the  company  and  recover  if  the 
company  should  decline  to  pay.  The  stat- 
ute gives  him  that  right,  and  makes  the 
unearned  premium  a  debt  which  he  and  he 
alone  can  recover.  What  rights  has  the 
mortgagee  in  that  unearned  premium? 
He  has  paid  no  part  of  it.  Can  he  main- 
tain an  action  for  it?  Certainly  not.  What 
stumbling  block  can  he  put  in  the  way  of 
the  mortgagor  who  seeks  to  recover  it? 
None 'whatever,  because  the  contract  says 
the  insured  is  "entitled"  to  it.  But  if  the 
mortgagee  can  prevent  the  cancelation  by 
withholding  his  assent,  be  most  effectually 
debars  the  mortgagor  from  receiving  what 
is  bis  legal  due;  for  it  scarcely  could  be 
contended  that  the  mortgagor  could  receive 
his  premium  which  was  the  consideration 
of  the  policy,  and  yet  the  policy  would  re- 
main alive  and  valid  as  to  the  mortgagee. 
If  so,  at  whose  expense  would  it  be  run- 
ning Not  at  the  mortgagor's,  because  his 
premium  has  been  returned.  Not  at  the 
mortgagee's,  because  it  ia  not  claimed  that 
he  is  in  any  way  liable  therefor.  We  should 
then  have  the  dilemma  of  a  policy  existing 
and  in  force  at  no  one's  expense.  Such  a 
situation  is  impossible.  The  power  of  can- 
celation and  the  right  to  the  return  of  the 
unearned  premium  are  inseparable,  and  they 
belong  to  one  and  the  same  person,  and  that 
person  is  he  who  effected  the  msurance. 

That  the  legislature  regarded  "the  in- 
sured" as  distinct  from  the  mortgagee,  and 
used  the  term  advisedly  in  designating  him 
as  the  party  having  the  power  of  cancela- 
tion, is  also  apparent  from  the  second  part 
of  the  cancelation  provision,  permitting 
cancelation  by  the  company.  Here  the 
rights  of  the  mortgagee  are  recognized  and 
expressly  reserved  in  contradistinction  to 
those  of  the  mortgagor,  because  the  com- 
pany can  cancel  only  "after  giving  written 
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notice  to  the  insured,  and  to  any  mortgagee 
to  whom  this  policy  is  payable,"  etc.  Here 
the  distinction  between  the  two  is  sharply 
drawn.  "The  insured"  is  the  mortgagor, 
as  distinct  from  the  mortgagee.  Written 
notice  must  be  given  to  both,  but  in  the 
next  clause  it  is  provided  that  the  company 
must  at  the  same  time  tender  "to  the  in- 
sured a  ratable  proportion  of  the  premium," 
etc.  Notice  must  be  given  to  both,  but  pay- 
ment or  tender  made  only  to  one.  We 
cannot  conceive  how  the  English  language 
could  have  been  used  with  keener  discrimina- 
tion in  specifying  the  rights  of  both  the 
insured  and  the  mortgagee,  and  yet  the 
opinion  holds  that,  while  the  contract  pro- 
vides that  "the  policy  may  be  canceled  at 
any  time  at  the  request  of  the  insured,"  yet 
the  company  has  no  right  to  cancel  it,  not- 
withstanding this  request,  except  by  mutuAl 
consent  of  the  insured  and  the  mortgagee. 
The  legislature  might  have  so  enacted,  but 
clearly  it  did  not.  It  recognized  the  rights 
of  the  mortgagee  in  cancelation  by  the  com- 
pany, but  not  in  cancelation  by  the  insured. 
The  line  of  cleavage  is  well  defined. 

Passing  now  from  the  particular  cancela- 
tion clause  to  the  entire  policy,  and  apply- 
ing the  familiar  rule  as  to  the  force  of  the 
context,  our  construction  is  further  con- 
firmed. The  words  "the  insured"  occur  21 
times  in  the  policy,  and  confessedly  in  the 
other  20  instances  they  refer  to  the  party 
effecting  the  insurance,  the  mortgagor.  On 
what  ground  can  it  be  made  to  apply  to 
another  and  unnamed  party,  the  mortgagee, 
in  the  twenty-first? 

The  Massachusetts  court,  in  construing 
the  words  "the  insured"  in  connection  with 
the  proofs  of  loss  and  the  provisions  for 
arbitration  in  a  standard  policy  like  our 
own,  note  the  distinction  between  "the  in- 
sured" and  the  mortgagee  in  these  words: 
"It  is  quite  certain  that  the  party  referred 
to  as  'ttie  insured'  in  these  provisions  is  the 
mortgagor.  The  contract  calls  for  but  one 
such  statement,  and,  if  the  duty  of  fur- 
nishing it  is  upon  the  mortgagee  when  the 
loss  is  payable  to  him,  then  there  is  no 
such  duty  upon  the  mortgagor.  The  paper 
must  be  'signed  and  sworn  to  by  the  in- 
sured;' it  must  set  forth  'the  interest  of 
the  insured  therein,'  and  various  other 
stipulated  facts  which  are  peculiarly  within 
the  knowledge  of  the  mortgagor,  'so  fur  as 
known  to  the  insured.'  The  mortgagee  is 
referred  to  in  the  policy  in  contradistinc- 
tion to  the  insured,  in  different  parts  of 
the  policy.  The  mortgagee,  to  secure  his 
rights  in  that  capacity,  must  pay  on  demand 
'for  any  increase  of  risks  not  paid  for  by 
the  insured."  Tlie  company  reserves  the 
right  to  cancel  tlie  policy,  'after  giving 
written  notice  to  the  insured  and  to  any 
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mortgagee,'  etc.  In  the  clause  reciting  the 
consideration,  the  company  'does  insure' 
.  .  .  the  mortgagor."  Union  Inst,  for 
Sav.  V.  Phoenix  Ins.  Co.  196  Mass.  230-233, 
14  L.R.A.(N.S.)  459,  81  N.  E.  994,  995, 
13  Ann.  Gas.  433. 

To  the  same  effect  is  Collinsville  Sav. 
Soc.  y.  Boston  Ins.  Co.  77  Conn.  676,  69 
L.R.A.  924,  60  Atl.  647,  where  the  court 
say:  "On  the  other  hand,  it  is  not  easy 
to  discover  upon  what  theory  it  can  be 
reasonably  claimed  that  a  person  who  has 
not  come  into  contractual  relations  with  the 
insurer,  who  has  obtained  no  insurance  pro- 
tection, and  who  is  only  an  appointee  of 
the  owner  as  respects  whatever  may  become 
due  under  the  contract  of  insurance  to 
which  he  is  a  stranger,  acquires  the  right, 
even  by  indirection,  to  assume  the  title  of 
'the  insured.'  If  we  look  for  other  pro- 
visions which  may  serve,  by  way  of  impli- 
cation or  otherwise,  to  give  him  a  standing 
in  the  adjustment  of  a  loss,  we  find  only 
that  the  word  'insured'  whenever  used  in 
the  policy  should  be  construed  to  include 
the  legal  representatives  of  the  insured, 
and  nothing  more.  It  appears,  therefore, 
that  the  right  to  participate  in  an  adjust- 
ment of  a  loss  under  this  policy  and  in- 
dorsement has  by  the  parties  to  the  con- 
tract been  limited  to  the  insurer,  the  prop- 
erty owner,  and  his  legal  representatives." 

For  the  reasons  thus  set  forth,  I  am  of 
opinion  that  the  language  of  the  cancela- 
tion clause  is  unambiguous,  and  the  rights 
thereby  conferred  upon  the  insured  are  not 
to  be  challenged  unless  we  judicially  amend 
it  by  inserting  after  the  words  "the  in- 
sured" the  words,  "with  the  consent  of  the 
mortgagee,"  so  that  said  clause  as  amended 
shall  read,  "This  policy  may  be  canceled  at 
any  time  at  the  request  of  the  insured  with 
the  consent  of  the  mortgagee,"  etc.  This  I 
am  reluctant  to  do. 

The  other  section  of  the  policy  upon  which 
the  reasoning  of  the  opinion  rests,  if  I  un- 
derstand it  correctly,  is  as  follows: 

"If  this  policy  shall  be  made  payable  to 
a  mortgagee  of  the  insured  real  estate,  no 
act  or  default  of  any  person  other  than  such 
mortgagee  or  his  agents,  or  those  claiming 
under  him,  shall  affect  such  mortgagee's 
right  to  recover  in  case  of  loss  on  such 
real  estate,  provided  that  the  mortgagee 
shall,  on  demand,  pay  according  to  the 
established  scale  of  rates  for  any  increase 
of  risk  not  paid  for  by  the  insured,"  etc. 

The  rights  of  the  mortgagee  under  this 
clause  are  protected,  as  the  opinion  holds, 
and  no  act  or  default  of  the  mortgagor  or 
of  any  other  person  than  the  mortgagee, 
either  before  or  after  the  loss,  can  abrid^> 
or  destroy  them.  That,  however,  does  not 
refer  to  the  cancelation  of  a  policy  which 
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is  expressly  permitted  under  another  sec- 
tion. A  canceled  policy  is  one  thing;  a 
broken  policy,  quite  another.  The  "act  or 
default"  intended  by  this  provision  con- 
cerns such  acts  or  defaults  as  would  Avork 
a  breach  of  the  policy  as  to  the  mortgagor. 
It  may  be  some  positive  act,  an  act  of  com- 
mission on  the  part  of  the  mortgagor,  as 
the  sale  of  the  premises,  or  procuring  ad- 
ditional insurance,  or  even  the  voluntary 
destruction  of  the  property;  or  it  may  be 
his  failure  to  do  something,  an  act  of  omis- 
sion on  his  part,  as  the  neg'ect  to  furnish 
proof  of  loss  after  fire  has  occurred.  All 
these  and  similar  instances  come  within  the 
scope  of  this  "act  or  default"  clause,  and 
under  one  class  or  the  other  falls  every 
case  cited  in  the  opinion.  Thus  the  con- 
veyance of  the  property  by  the  mortgagor  in 
Eliot  Five  Cents  Sav.  Bank  v.  Commercial 
Union  Assur.  Co.  142  Mass.  142,  7  N.  E. 
550;  Palmer  Sav.  Bank  v.  Insurance  Co. 
of  N.  A.  166  Mass.  189,  32  L.R.A.  615,  55 
Am.  St.  Rep.  387,  44  N.  E.  211 ;  Whiting 
v.  Burkhardt,  178  Mass.  535,  52  L.R.A.  788, 
86  Am.  St.  Rep.  503,  60  N.  E.  1;  Union 
Inst,  for  Sav.  v.  Phoenix  Ins.  Co.  196  Mass. 
230,  14  L.R.A.(N.S.)  459,  81  N.  E.  994, 
13  Ann.  Cas.  433;  and  Phenix  Ins.  Co.  v. 
Omaha  Loan  &  T.  Co.  41  Neb.  834,  25  L.R.A. 
679,  60  N.  W.  133;  the  foreclosure  of  a 
later  mortgage  working  a  change  ifi  the 
title,  Amory  v.  Reliance  Ins.  Co.  208  Mass. 
378,  94  N.  E.  677;  the  procuring  of  ad- 
ditional insurance  by  the  mortgagor.  Hardy 
V.  Lancashire  Ins.  Co.  166  Mass.  210,  33 
L.RA.  241,  55  Am.  St.  Rep.  395,  44  N.  E. 
209;  Hastings  v.  Westchester  F.  Ins.  Co. 
73  N.  Y.  141 ;  Eddy  v.  London  Assur.  Corp. 
143  N.  Y.  311,  25  L.R.A.  686,  38  N.  E. 
307;  Hartford  F.  Ins.  Co.  v.  Olcott,  97  111. 
439;  incorrect  description  of  interest  or 
misrepresentations,  Bacot  v.  Phoenix  Ins. 
Co.  96  Miss.  223,  25  L.R.A.(N.S.)  1226,  50 
So.  729,  Ann.  Cas.  1912B,  262;  the  volun- 
tary destruction  of  the  premises  by  the 
mortgagor,  Hartford  F.  Ins.  Co.  ▼.  Wil- 
Uams,  11  C.  C.  A.  503,  27  U.  S.  App. 
493,  63  Fed.  925,  and  his  failure  to  fni-nisb 
proof  of  loss.  Union  Inst,  for  Sav.  v.  Phoenix 
Ins.  Co.  196  Mass.  230,  14  L.R.A.(N.S.) 
459,  81  N.  E.  994,  13  Ann.  Cas.  433.  lliis 
covers  every  citation  in  the  opinion  on  this 
branch  of  the  case  except  the  editor's  note 
to  Brecht  v.  Law  Union  &  Crown  Ins.  Co. 
18  L.R.A.(N.S.)  197,  and  that,  like  the 
others,  refers  only  to  the  "effect  or  breach 
of  policy  of  insurance  by  mortgagor  on 
rights  of  the  mortgagee."  From  none  of 
these  decisions  do  we  dissent;  with  all  of 
them  we  agree;  but  we  fail  to  see  their  ap- 
plication to  the  case  at  bar. 

They  all  refer  to  the  effect  on  the  mort- 
gagee of  the  breach  of  the  conditions  of 
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the  policy  by  the  mortgagor,  not  to  the 
ciiiiculation  of  a  policy,  and  the  gulf  between 
the  two  is  not  bridged.  The  purpose  of  this 
"act  or  default"  clause  is  apparent.  Prior 
to  its  adoption  the  courts  held  that  the 
clause,  "payable  in  case  of  loss  to  a  mort- 
gagee as  his  interest  may  appear,"  merely 
constituted  the  mortgagee  an  appointee  to 
receive  the  insurance  in  case  of  loss,  and  a 
violation  of  any  of  the  terms  of  the  policy 
by  the  mortgagor,  such  as  transfer  of  title, 
procuring  additional  insurance,  fraud  in 
proof  of  loss,  etc.,  avoided  the  policy  not 
only  as  to  the  mortgagor,  but  also  as  to 
the  mortgagee.  The  rights  of  the  mortgagee 
fell  with  those  of  the  mortgagor.  This 
court  had  so  held.  Brunswick  Sav.  Inst.  v. 
Commercial  Union  Ins.  Co.  68  Me.  313,  28 
Am.  Rep.  66;  Biddeford  Sav.  Bank  v. 
Dwelling-House  Ins.  Co.  81  Me.  570,  18  Atl. 
298.  To  prevent  this  result,  and  to  rem- 
edy this  apparent  injustice,  the  "act  or 
default"  clause  was  inserted  in  the  stand- 
ard policy,  and  thereby  the  interest  of  the 
mor^jagee  is  protected,  notwithstanding  the 
conduct  of  the  mortgagor  may  have  been 
such  as  to-  forfeit  his  own.  No  longer  can 
the  mortgagor's  wrongdoing  imperil  the 
rights  of  the  mortgagee.  In  this  sense  the 
mortgagee's  interest  is  covered  by  the  policy, 
but  in  no  other,  and  all  the  cases  cited  in 
the  opinion  are  but  illustrations  of  the 
various  phases  in  which  this  single  question 
has  been  presented  to  the  courts.  In  dis- 
cussing the  scope  of  this  protection,  the 
courts  have  sometimes  used  broad  language, 
as  the  quotations  in  the  opinion  show;  but 
in  each  instance  it  was  used  with  reference 
to  the  "act  or  default"  clause  then  under 
consideration,  and  in  no  way  involved  the 
rights  of  the  parties  under  the  independent 
clause  governing  cancelation.  No  cited 
case,  and  no  other  that  we  have  been  able 
to  find,  has  declared  the  doctrine  sought  to 
be  established  in  the  opinion. 

If  the  logic  of  the  opinion  on  this  branch 
of  the  case  is  that  no  act  of  the  mortgagor 
can  affect  the  mortgagee's  right  of  recovery, 
and  that  the  request  for  cancelation  was 
such  an  act,  the  fallacy  of  the  argument  is 
obvious.  The  act  of  the  mortgagor  contem- 
lated  by  the  clause  is,  as  we  have  seen, 
such  as  would  constitute  a  breach  of  the 
contract  on  his  part,  a  prohibited  act,,  an 
unauthorized  act.  But  the  request  for 
cancelation  is  a  contract  right,  expressly 
reserved  to  the  insured  by  another  provision 
when  the  policy  is  issued.  It  is  a  statutory 
right,  an  authorized  privilege  of  which  he 
cannot  be  deprived.  Under  what  rule  of 
construction  can  an  act  expressly  authorized 
under  one  provision  of  a  contract  be  con- 
verted into  a  prohibited  act  under  another 
provision?  How  can  a  contract-authorized 
L.E.A.1916C. 


act  be  transformed  into  a  contract-breaking 
act?  Such  a  position  is  manifestly  unten- 
able. 

Our  conclusion,  therefore,  is  that,  however 
desirable  it  might  be  to  couple  the  power 
of  cancelation  on  the  part  of  the  mortgagor, 
with  the  consent  of  the  mortgagee,  the  leg- 
islature, thus  far,  has  failed  to  do  so,  but 
has  left  the  power  in  the  hands  of  the 
mortgagor  alone,  and  his  request  for  can- 
celation is  a  contract  right  which  wlien  ex- 
ercised by  him  ipso  facto  works  a  cancela- 
tion of  the  policy.  Lipman  v.  Niagara  F. 
Ins.  Co.  121  N.  Y.  454,  8  L.R.A.  710.  24 
N.  E.  609;  Crown  Point  Iron  Co.  v.  -Etna 
Ins.  Co.  127  N.  Y.  608,  14  L.R.A.  147,  28 
N.  E.  653;  Insurance  Com'r  v.  People's  F. 
Ins.  Co.  68  N.  H.  51,  44  Atl.  82;  Parsons 
v.  Northwestern  Nat.  Ins.  Co.  133  Iowa, 
632,  110  N.  W.  007;  Richards,  Ins.  §  287. 


MARYIiAND  COURT  OP  APPEAt-S. 

DOROTHY  C.  BRANDAU  et  al.,  Appts., 

V. 

HENRY  C.  McCURLEY,  Trustee,  et  al. 

(124  Md.  243,  92  Atl.  540.) 

Husband  and  wife  —  property  of  wife  ^ 
conveyance  to  husband  iu  trust. 

1.  Under  a  statute  permitting  a  married 
woman  to  convey  her  property  by  joint  deed 
with  her  husband,  she  may  by  deed  in  which 
he  joins  convey  her  property  to  him  as 
trustee. 

Trust  —  execution  by  statute  of  uses  — 
property  of  married  woman. 

2.  The  statute  of  uses  does  not  execute 
the  trust  so  as  to  vest  in  a  married  woman 
the  fee  simple  estate  where  she  and  her  hus- 
band join  in  a  deed  to  him  of  her  property 
in  trust  to  permit  her  to  enjoy  and  convey 
the  property  as  if  sole,  all  property  undis- 
posed of  to  become  the  absolute  property  of 
the  trustee  in  case  he  survives  her. 

(November  13,  1014.) 


Note.  —  Validity  of  conveyance  of  wife's 
real  property  to  husband  through 
himself  as  trustee  or  through  a  third 
person. 

In  general. 

On  the  validity  of  direct  conveyance  ot 
wife's  real  estate  to  her  husband,  see  note 
to  Alexander  v.  Shalala,  31  L.R.A.(N.S.) 
844. 

The  principles  of  law  involved  in  Bran- 
DAU  V.  McCiiRLBT  have  an  historical  setting, 
in  the  light  of  which  they  must  be  con- 
sidered to  be  clearly  understood.  An  opin- 
ion written  by  Judge  Story  in  Durant  v. 
Ritchie,  4  Mason,  45,  Fe<l.  Cas.  No.  4,100, 
construing  tlie  law  of  Massachusetts,  con- 
tains an  exposition  of  most  of  these  prin- 
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APPEAL  bj  complainants  from  a  decree 
of  the  Circuit  Court,  No.  2,  of  Balti- 
more City,  dismissing  a  complaint  filed  for 
the  construction  of  a  deed  of  trust  and  the 
determination  of  title  to  the  fee  simple 
property  described  in  the  deed.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Israel  B.  Brodle  and  Edward 
Ij.  Ward,  for  appellants: 

Sophia  HcCurley  died  intestate,  the  deed 
in  question  being  invalid  and  of  no  force 
and  effect. 

Harris  v.  Whiteley,  98  Md.  430,  66  Atl. 
823;  Beinbrink  v.  Fox,  121  Md.  112,  88 
Atl.  106;  Preston  v.  Fryer,  38  Md.  221; 
Greenholtz  t.  Haeffer,  53  Md.  184;  Connar 
V.  Leach,  84  Md.  671,  36  Atl.  591;  Grove 
T.  Todd,  41  Md.  633,  20  Am.  Rep.  76;  Gebb 


y.  Rose,  40  Md.  387;  21  Cyc.  1292;  Rico 
V.  Brandenatein,  98  Cat.  465,  20  L.R.A. 
702,  35  Am.  St.  Rep.  192,  33  Pac.  480; 
Riley  v.  Wilson,  86  Tex.  240,  24  S.  W.  394; 
Wells  v.  Caywood,  3  Colo.  487;  Savage  T. 
Savage,  80  Me.  472,  15  Atl.  43. 

As  no  duties  were  imposed  upon  the 
trustee  under  the  deed,  a  passive  trust  was 
created,  and  the  statute  of  uses  at  once 
executed  the  legal  estate  in  Sophia  Mc- 
Curley,  the  cestui  que  trust. 

Warner  v.  Sprigg,  62  Md.  15;  Perry, 
Trustees,  S  306;  Rogers  v.  Sisters  of  Char- 
ity, 97  Md.  560,  55  Atl.  318;  Combs  v. 
Combs,  67  Md.  11,  1  Am.  St.  Rep.  359,  8 
Atl.  797;  Ware  v.  Richardson,  3  Md.  607, 
56  Am.  Dec.  762. 


ciples  in  the  light  of  their  historical  setting. 
A  few  statements  based  upon  Judge  Story's 
opinion  will  here  serve  as  a  basis  for  the 
consideration  of  the  questions  as  limited  by 
the  scope  of  the  present  note:  (1)  At  com- 
mon law  a  feoffment  or  other  grant  by  hus- 
band and  wife  of  the  wife's  estate  was  not 
merely  voidable,  but  void.  (2)  By  fine  or 
common  recovery,  in  which  mode  of  con- 
veyance she  is  examined  by  the  court  as  to 
the  freedom  of  her  assent,  etc.,  she  could 
join  her  husband  in  a  deed  to  lead  to  or 
declare  uses.  (3)  In  the  American  Colonies 
fine  and  common  recovery,  as  a  means  of 
conveying  wife's  estate,  were  never  adopted, 
but  usage  sanctioned  and  made  valid  con- 
veyance by  deed  in  which  her  husband 
joined,  and  by  this  means  she  and  her  hus- 
band could  declare  a  use  in  any  case  in 
which  the  use  could  have  been  declared  by 
fine  or  common  recovery.  (4)  A  convey- 
ance by  husband  and  wife  direct  to  the  hus- 
band is  not  valid,  but  a  conveyance  by  them 
to  a  third  person  to  the  use  of  the  husband, 
or  to  the  use  of  both  and  the  survivor  of 
them,  is  valid,  since  such  conveyance  by  fine 
or  common  recovery  would  have  been  valid. 
(5)  The  statute  of  uses,  27  Hen.  VIII.,  or- 
dained that  such  as  had  the  use  of  lands 
should,  to  all  intents  and  purposes,  be  re- 
ported and  taken  to  be  absolutely  seised 
and  possessed  of  the  soil  itself,  so  that  the 
interest  of  cestui  que  use  was  by  this  statute 
changed  from  an  equitable  into  a  legal 
estate,  for  the  statute  executed  the  use  and 
possession,  and  made  the  cestui  que  use  com- 
plete legal  owner,  to  all  intents  and  pur- 
poses, annihilating  the  intermediate  estate 
of  the  foeffee.  (6)  Where  husband  and  wife 
conveyed  for  a  consideration  her  real  estate 
to  a  third  person,  who  was  no  relation  to 
them,  either  by  blood  or  marriage,  in  trust 
for  themselves  and  the  survivor,  the  statute 
of  uses  at  once  executed  the  use  in  them 
and  the  survivor,  but  this  fact  did  not  in- 
validate the  deed  by  reason  of  the  fact 
that  in  substance  there  was  a  direct  con- 
veyance of  an  undivided  interest  from  the 
wife  to  the  husband. 

No  attempt  is  here  made  to  annotate  the 
broad  questions  involved  in  Judge  Story's 
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opinion,  and  it  should  be  noted  that  it  was 
based  to  some  extent  upon  the  Massachu- 
setts decisions,  especially  Thatcher  v. 
Omans,  3  Pick.  521,  and  that  the  opinion 
was  written  before  the  enactment  of  the 
many  statutes  which  now  govern  the  trans- 
fer of  real  estate  belonging  to  married 
women.  This  note  docs  not  include  cases 
where  the  conveyance  of  the  wife's  estate 
was  by  fine  or  common  recovery. 

The  facts  in  the  case  before  Judge  Story 
differed  from  those  before  the  court  in 
Bkandau  v.  McCdblet  in  several  important 
particulars:  (1)  In  the  former  case  the 
trustee  was  a  third  party,  the  court  point- 
ing out  the  fact  that  he  was  no  relation 
to  the  parties,  either  by  blood  or  marriage, 
and  that  there  was  a  valuable  consideration 
moving  from  him  to  support  the  deed,  while 
in  the  latter  case  the  trustee  was  the  hus- 
band. (2)  The  effect  of  the  deed  in  the  for- 
mer case  was  to  convert  the  wife's  property 
into  an  estate  in  entireties,  while  the  ef- 
fect of  the  conveyance  in  the  latter  case 
was  (if  the  statute  of  uses  had  been  held 
to  execute  the  uses)  to  convey  to  the  hus- 
band an  estate  in  remainder.  But,  as  the 
court  held  that  the  statute  of  uses  was  not 
applicable,  the  question  as  to  whether  or 
not  this  would  have  been  invalid  as  a  direct 
conveyance  to  the  husband  was  not  decided, 
and  the  effect  given  to  the  deed  was  to  en- 
large the  wife's  power  to  dispose  of  hw 
estate  during  her  life,  and  to  pass  the  fee 
to  the  husband  at  her  death  in  case  she 
had  not  exercised  the  power. 

In  construing  a  deed  that  differed  from 
the  one  before  the  court  in  Bbandau  v.  Mc- 
CuRLEY  only  in  the  facts  that  a  third  per- 
son was  named  as  trustee,  and  the  remain- 
der, in  case  of  no  disposition  of  the  estate 
by  the  wife,  was  conveyed  in  trust  for  the 
husband,  the  court,  in  Dcmpsev  v.  Tylee, 
3  Duer,  73,  said:  "Daniel  E."  Tylee,  the 
husband,  could  not  have  taken  a  remainder 
in  fee  under  the  trust  deed  to  Morris,  even 
if  it  had  contained  proper  and  apt  words 
to  vest  such  an  estate  in  him  on  her  death, 
for  the  reason  that  the  wife  cannot  convey 
directly  to  him."  This  statement,  of  course, 
was   not  necessary   to  the  decision.  It  ex- 
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M«8!<rs.  George  M.  Brndy  and  T.  How- 
ard Knibert  also  for  appellants. 

Messrs.  'Willlani  II.  Maltbie  and  Frank, 
£»iory,  &  Becuwkes,  for  appellees: 

A  deed  of  trust  for  the  sole  and  separate 
use  of  a  married  woman  will  not  be  execut- 
ed by  the  statute  of  uses,  where  the  married 
woman  is  not,  at  the  time  of  the  execution 
of  the  deed,  sui  juris  as  to  her  property. 

1  Perry,  Tr.  6th  ed.  §  310;  Ware  v.  Rich- 
ardson, 3  Md.  605,  56  Am.  Dec.  762;  Handy 
V.  McKim,  64  Md.  560,  4  Atl.  125;  Num- 
sen  V.  Lyon,  87  Md.  31,  39  Atl.  533 ;  Griffith 
V.  Plummcr,  32  Md.  74;  Richardson  v.  Stod- 
der,  100  Mass.  528;  Dean  v.  Long,  122  111. 
458,  14  N.  E.  34;  Carpenter  v.  Browning, 
98   111.   282;    Harris  v.   Whitelcy,   98   Md. 


430,  otf  Atl.  823;  Slingluff  v.  Hubner,  101 
Md.  652,  61  Atl.  326. 

The  deed  of  trust  is  a  deed  of  bargain 
and  sale,  and  the  statute  of  uses  does  not 
operate  upon  the  uses  declared  therein,  fur- 
ther, if  at  all,  than  to  vest  the  legal  es- 
tate in  the  bargainee,  Henry  C.  McCurley, 
trustee. 

Rogers  v.  Sisters  of  Charity,  97  Md.  550, 
65  Atl.  318;  Handy  v.  McKim,  04  lid.  5«9, 
4  Atl.  126;  Matthews  v.  Ward,  10  Gill  i 
J.  443;  Ware  v.  Richardson,  3  Md.  605,  66 
Am.  Dec.  762. 

Kven  though  the  trusts  declared  in  the 
deed  of  trust  were  executed  by  the  statute 
of  uses,  the  title  to  the  property  would  not 
vest  in  the  heirs  at  law  of  Sophia  Mc- 
Curley. 


presses,  however,  in  concise  language,  the 
conclusion  that  would  logically  result  if 
the  deed  in  Bbandau  V.  McCitbley  had  been 
construed  to  pass  a  remainder  to  the  hus- 
band without  passing  title  through  a  trus- 
tee. 

In  fee. 


A  married  woman  may  convey  her  real 
estate  to  a  third  person,  her  husband  join- 
ing in  the  deed,  for  the  express  purpose  of 
a  reconveyance  to  the  husband  individually, 
and  when  the  reconveyance  is  accomplished 
a  valid  legal  title  will  be  vested  in  the  hus- 
band, unless  fraud,  coercion,  or  undue  in- 
fluence was  used  to  induce  the  wife  to  make' 
the  convevance.  Hannaford  v.  Dowdle,  75 
Ark.  127, '86  S.  W.  818  (courts  will  scruti- 
nize the  transaction  carefnlly,  l)«t  will  not 
condemn  the  title  or  the  transaction  if  no 
fraud  or  coercion  is  revealed) ;  Johnson  v. 
Austin,  86  Ark.  446,  111  S.  W.  455;  John 
son  v.  Rockwell,  12  Ind.  76:  Leach  v.  Rains, 
140  Ind.  152,  48  K.  E.  858  (an  incidental 
holding)  ;  Scarborough  v.  Watkins,  9  B. 
Mon.  540,  50  Am.  Doc.  528:  Todd  v.  Wick- 
liffe,  18  B.  Mon.  860  (love  and  affection  are 
a  sufficient  consideration  to  support  the  deed 
where  it  is  made  to  carry  out  an  antenup- 
tial contract) ;  Willis  v.  ^Voodward,  2  Bush, 
21.>:  Kennedy  v.  Ten  Broeck,  11  Bush,  241 ; 
Wicks  v.  D.'an,  103  Ky.  69,  44  S.  W.  397 
(title  to  property  before  conveyance  was  in 
the  joint  names  of  the  husband  and  wife) ; 
Denipsey  v.  Tylec,  3  Duer,  73;  .Tackson  ex 
dem.  Stevens  v.  Stevens,  16  Johns.  110; 
Meriam  v.  Harsen,  2  Barb.  Ch.  232,  affirm- 
ing 4  Edw.  Ch.  70  (a  mere  nominal  con- 
sideration named  in  the  deed  is  sufficient 
without  proof  that  it  was  actually  paid) ; 
Garvin  v.  Ingram,  10  Rich.  Eq.  130;  Riley 
V.  Wilson,  86  Tex.  240,  24  S.  W.  394;  Shep- 
person  v.  Shepperson,  2  Gratt.  501. 

But  it  has  oeen  held  that  a  deed  of  a 
married  woman  in  which  her  husband  joins, 
transferring  her  separate  property  to  a 
third  person  without  substantial  considera- 
tion, for  the  purpose  of  reconveyance  to  the 
hii!«band,  not  as  his  individual  property, 
but  as  community  property,  is  void  since  it 
is  merely  an  agreement  to  change  the  char- 
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acter  of  the  estate.  Kellett  v.  Trice,  95  Tex. 
160,  66  S.  W.  51;  Shook  v.  Shook,  —  Tex. 
Civ.  App.  — ,  125  S.  W.  638. 

In  Johnson  v.  Austin,  86  Ark.  446,  111 
S.  W.  455,  a  transfer  of  a  married  woman's 
real  estate  was  made  to  her  grantor  for  the 
purpose  of  making  a  correction  in  the  deed 
by  which  she  held,  and  at  her  request  the 
new  deed  correcting  the  mistake  was  made 
to  her  and  her  husband.  The  court  held 
that  the  transfer  was  valid;  that  the  effect 
of  the  transaction  was  to  vest  in  the  two 
an  estate  in  entirety  by  deed  of  gift. 

In  Ocbb  V.  Rose,  40  Md.  387,  there  is 
dictum  which  would  limit  the  operation  of 
this  rule  to  cases  where  the  property  is  con- 
veyed to  the  third  person  in  trust  for  the 
husband.  See  quotation  of  this  dictum  and 
comments  thereon  in  Brasdau  v.  McCur- 
ley. 

In  the  following  eases  conveyances  of  a 
married  woman's  real  estate  to  her  husband 
by  passing  title  through  a  third  person 
were  held  invalid  on  the  ground  that  fraud 
was  proved  by  those  attacking  the  trans- 
action: Douglass  V.  Douglass,  51  La.  Ann. 
1455,  26  So.  546;  Boyd  v.  De  La  Montagnie. 
73  N.  Y.  498,  29  Am.  Rep.  197  (an  assign- 
ment of  a  lease)  ;  Darlington's  Appeal,  S6 
Pa.  512,  27  Am.  Rep.  726. 

In  Jasper  v.  Maxwell,  16  N.  C.  (1  Dev. 
Eq.)  357,  in  a  bill  filed  by  a  husband  as 
executor  of  liis  deceased  wife  to  recover 
chattels  of  which  she  was  oeatui  que  trust, 
the  answer  alleged  among  other  things  that 
the  plaintiff  had  by  undue  influence  induced 
his  wife,  the  cestui  que  trust,  who  had  left 
heirs,  to  transfer  her  real  estate  to  a  third 
person  wlio  immediately  reconveyed  it  to 
the  husband.  The  court  said:  It  would 
give  the  court  much  satisfaction,  if  an 
equity  could  be  raised  on  the  other  point 
made  in  the  answer;  and  it  is  well  worthy 
the  consideration  of  the  legislature.  The 
truth  is,  that  by  an  undue  influence,  which 
every  husband,  either  by  blandishment  or 
harshness,  can  exercise  over  a  wife,  she  may 
be  induced,  and  most  of  them  are  induced, 
indirectly,  to  convey  their  estates  to  their 
husbands  in  tlie  method  practised  here.  But 
what  can  the  court  do?     It  is  a  legal  con- 
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Cribb  V.  Rogers,  12  S.  C.  564,  32  Am. 
Rep.  511;  Dayton  v.  Stewart,  99  Md. 
C43,  59  Atl.  281;  Escheator  of  St.  Philip's 
&  St.  Michael's  v.  Smith,  4  M'Cord,  L.  452; 
Benesch  v,  Clark,  49  Md.  497;  Marden  ▼. 
Leimbach,  115  Md.  206,  80  Atl.  968;  Foos 
V.  Scharf,  55  Md.  310;  Combs  v.  Combs,  67 
Md.  11,  1  Am.  Si.  Rep.  359,  8  Atl.  767; 
Gambrill  t.  Mines,  71  Md.  30,  18  Atl.  43; 
Bentz  V.  Maryland  Bible  Soc.  86  Md.  102, 
37  Atl.  708;  Numsen  v.  Lyon,  87  Md.  31, 
39  Atl.  533;  Re  Banks,  87  Md.  425,  40  Atl. 
268;  Scott  V.  Kane,  87  Md.  709,  42  L.R.A. 
359,  40  Atl.  1070;  Russell  v.  Werntz,  88 
Md.  211,  44  Atl.  219;  Mills  t.  Bailey,  88 
Md.  320,  41  Atl.  780;  Rogers  v.  Cobb, 
89  Md.  165,  42  Atl.  035;  Chew  v.  Tome,  93 
Md.  244,  48  Atl.  701;  Re  Bauernschmidt, 
97  Md.  51,  54  Atl.  637;  Welsh  v.  Gist,  101 
Md.  606,  61  Atl.  665;  Roberts  v.  Roberts, 
102  Md.  131,  1  L.R.A.(N.S.)  782,  111  Am. 
St.  Rep.  344,  «2  Atl.  161,  5  Ann.  Cas.  805. 

The  McCurley  deed  is  a  deed  from  a  mar- 
ried woman  to  a  trustee,  for  the  benefit  of 
herself  and  husband,  and  is  valid. 

Hall  V.  Eccleston,  37  Md.  510;  Warner  v. 


Sprigg,  62  Md.  14;  Carson  t.  Phelps,  40 
Md.  73;  Phelp,  Judicial  Eq.  p.  207;  Pres- 
ton V.  Fryer,  38  Md.  221;  Gebb  v.  Rose,  40 
Md.  387. 

Bojrd,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

On  the  14th  of  September,  1898,  Sophia 
McCurley  and  her  husband,  Henry  C.  Mc- 
Curley, executed  a  deed  to  said  Henry  C. 
McCurley,  trustee,  by  which  they  undertook 
to  convey  certain  lots  of  ground  situated 
in  Baltimore  city  on  the  following  trusts: 
"In  trust  and  confidence  nevertheless  to, 
for,  and  upon  the  uses  and  purposes  and 
subject  to  the  powers  hereinafter  expressed 
concerning  the  same — that  is  to  say,  in  trust 
to  suffer  'and  permit  the  said  Sophia  Mc- 
Curley, wife  of  the  said  Henry  C.  McCurley, 
for  and  during  the  term  of  her  natural  life, 
to  hold  and  enjoy  the  above-mentioned  prop- 
erty and  premises,  and  to  collect  and  re- 
ceive the  rents,  issues,  and  income  there- 
of, and  the  same  to  apply  to  her  sole  and 
separate  use,  without  being  subject  to  the 
power,  disposal,  or  control  of  her  present 


veyancc  of  a  legal  estate,  supported  by  the 
statute.  If  not,  let  it  be  contested  at  law, 
and  each  party  there  make  the  most  of  his 
case.  But  if  it  be,  where  is  the  equity  we 
can  go  on  here?  Both  the  husband  and  the 
children  are  volunteers;  and  the  first  in 
time  is  best  off.  Certainly,  if  the  deed  were 
defective,  equity  would  not  raise  a  finger 
.to  help  it.  But  if  it  be  valid  in  law,  we 
are  kept  equally  still;  for  there  is  no  con- 
sideration to  set  us  in  motion.  If  the  es- 
tate were  a  mere  equity,  we  would  gladly 
interpose;  for  our  power  would  be  exercised 
in  the  protection,  and  not  in  the  restric- 
tion, of  the  wife." 

A  Georgia  statute  invalidates  sales  by  a 
married  woman  to  her  husband  of  her  sepa- 
rate estate,  unless  the  sale  is  approved  and 
sanctioned  by  the  superior  court  of  the 
county  of  the  wife's  domicil,  but  she  may 
give  her  property  to  him  without  such  ap- 
proval or  sanction  by  the  court.  Under 
this  statute  it  has  been  held  that  a  sale  by 
a  married  woman  to  her  husband  without 
the  approval  of  the  court  is  void  even 
though  title  passes  through  a  third  person. 
Gordon  v.  Harris,  141  6a.  24,  80  S.  E.  276. 
It  was  also  held  in  this  case  that  a  deed 
made  by  a  wife  to  a  third  party,  of  prop- 
erty the  title  to  which  waa  in  her,  although 
the*  husband  had  paid  for  it,  to  enable  the 
husband  to  borrow  thereon  from  the  third 
party  money  with  which  to  pay  to  her  a 
claim  for  alimony,  all  in  compliance  with 
an  agreement  of  separation,  was  invalid 
even  as  against  a  purchaser  from  the  hus- 
band after  the  purchaser  had  assumed  and  \ 
paid  off  the  debt  to  the  third  party,  the 
wife  having  received  the  money,  if  the  pur- 
chaser had  knowledge  of  the  facts  when  he 
bought  the  property.  This  transaction  was 
held  to  be  a  sale  of  the  property  within  the 
L.R.A.1915C. 


meaning  of  the  statute,  notwithstanding  the 
fact  that  it  was  declared  in  the  agreement 
to  be  a  gift. 

In  trust. 

See  general  discussion,  supra,  "In  gen- 
eral," as  to  principles  involved  where  wife's 
real  property  is  conveyed  in  trust.  Bran- 
BAU  v.  McCuBLET  appears  to  be  the  only 
case  where  the  husband  was  both  trustee 
and  beneficiary. 

It  has  been  held  that  a  deed  by  a  mar- 
ried woman  and  her  husband  to  a  third 
person  in  trust  for  the  husband  is  valid. 
Gebb  V.  Rose,  40  Md.  387.  This  was  an 
indirect  holding,  as  in  fact  the  deed  was 
declared  void  because  the  husband  had  not 
joined  in  it.  See  Bbandau  v.  McCurley, 
for  interpretation  of  the  case.  And  in 
Durant  v.  Ritchie,  4  Mason,  45,  Fed.  Cas. 
Ko.  4,190,  it  was  held  that  a  conveyance  by 
a  husband  and  wife  of  her  real  estate  to  a 
third  party  in  trust  for  both  of  them,  or 
the  Burvior  of  them,  is  a  valid  conveyance. 
But  Dempsey  v.  Tylee,  3  Duer,  73,  is  direct- 
ly opposed  to  this  proposition  on  the  ground 
that  such  conveyance  is  equivalent  to  a  di- 
rect conveyance  to  the  husband,  where  he 
alone  was  made  cestui  que  trust. 

Where  husband  does  not  join  in  the  deed. 

Of  course,  where  a  married  woman  has 
no  capacity  to  transfer  her  property  with- 
out the  joinder  of  the  husband,  it  would 
be  necessary  for  him  to  join  in  the  deed 
to  the  third  party,  otherwise  the  deed  would 
be  absolutely  void. 

In  Gebb  v.  Rose,  supra,  it  was  held  that 
a  conveyance  of  the  yeite'.s  real  estate,  other 
than  her  separate  estate,  to  which  the  hus- 
band's marital  rights  do  not  attach,  by  her 
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busband,  and  without  being  bound  for  his 
debts,  contracts,  or  agreements,  with  power 
to  the  said  Sophia  McCurley  as  if  she  were 
a  feme  »ole^  without  the  consent  of  her  said 
trustee  or  successor,  to  sell,  dispose  of,  and 
assign  absolutely  or  otherwise  the  ground 
and  premises  above  described,  or  to  be- 
queath the  same  to  such  person  or  persons 
as  she  may  thinic  proper  by  last  will  and 
testament  or  writing  in  the  nature  thereof, 
and  from  and  immediately  after  the  death 
of  the  said  Sophia  McCarley,  in  case  no 
sale  or  other  disposition  thereof  shall  have 
been  made  by  her  under  the  powers  herein- 
before expressed,  and  in  so  far  as  no  such 
disposition  thereof  shall  have  been  made 
by  her,  then  this  trust  to  cease,  and  the 
lots  of  ground  and  premises  hereinbefore 
described  to  become  the  absolute  property 
of  the  said  Henry  O.  McCurley,  his  heirs, 
personal  representatives,  and  assigns,  abso- 
lutely." 

Sophia  McCurley  died  without  making 
any  disposition  of  the  two  lots  of  ground 
involved  in  this  ease,  which  were  held  by 
her  in  fee  simple.     The  appellants  filed  a 


bill  in  equity,  which,  as  amended,  is  against 
Henry  C.  McCurley,  trustee,  and  Henry  C. 
McCurley,  individually,  and  against  Sophia 
8.  Hightman,  a  first  cousin  of  Sophia  Mc- 
Curley, and  the  unknown  heirs  of  other 
relatives  named  in  the  amended  bill.  The 
bill  alleges  that  the  property  descended  to 
the  plaintiffs  as  the  next  of  kin  and  the 
heirs  at  law  of  Sophia  McCurley,  subject 
to  the  dowable  interest  therein  of  her  hus- 
band, Henry  C.  McCurley,  of  one  third  for 
life  as  to  said  fee  simple  property.  It  fur- 
ther alleges  that  the  deed  of  trust  imposed 
no  duties  upon  Henry  C.  McCurley,  trustee, 
and  the  statute  of  uses  at  once  executed  the 
trust,  and  therefore  Sophia  McCurley  took 
an  absolute  fee  simple  estate;  that  the  legal 
estate  and  beneflcial  interest  were  both 
vested  in  her,  and  said  property  became  im- 
mediately vested  in  her  upon  the  execution 
of  the  deed;  that  the  trust  was  a  passive 
trust,  there  being  no  active  duties  for  the 
tmstee  to  perform,  and  therefore  the  deed 
is  void,  as  the  statute  of  uses  immediately 
executed  the  legal  estate  in  her,  and  she. 
took  an  absolute  fee  simple  title,  and  that 


to  her  husband  in  trust,  without  her  hus- 
band joining  in  the  deed,  is  absolutely  void. 
The  only  difference  between  the  facta  in  this 
case  and  those  in  Bbandau  v.  McCubi-et 
is  that  here  the  husband  did  not  join  in  the 
deed,  while  in  the  McCttslbt  Case  he  did 
so  join.  See  quotation  of  some  diota  from 
this  case  in  the  McCublet  Case. 

Where  a  married  woman  conveyed  real 
estate  to  a  third  party,  the  husband  not 
joining  in  the  deed,  the  title  to  which  was 
in  her  by  deed  absolute  in  form,  and  the 
third  party  conveyed  to  the  husband,  it  was 
held  in  Moore  v.  Cottingham,  90  Ind.  839, 
that  parol  evidence  was  admissible  to  show 
that  the  wife  held  the  property  in  trust  for 
her  husband,  and  that  the  conveyances  fully 
executed  the  trust;  that  the  deed  of  the 
wife  without  the  husband  joining  would  be 
void  if  she  owned  the  beneficial  interest  in 
the  land,  but  that  she  could  legally  convey 
without  his  joining  in  the  deed  in  execution 
of  a  trust. 

To  pay  husband's  debts. 

Where  a  married  woman  and  her  husband 
conveyed  her  separate  estate  to  a  third 
person  in  trust  for  themselves  or  the  sur- 
vivor of  them,  giving  to  the  trustee  power 
to  lend  money  to  the  husband  and  charge 
the  same  as  a  lien  upon  the  real  estate  so 
held  by  him,  but  directing  that  at  any  time 
when  no  such  lien  existed  the  trustee 
should,  if  notified  by  grantors  or  the  sur- 
vivor, convey  the  real  estate  back  to  them 
or  the  survivor,  and  the  trustee  upon  notice 
by  both  husband  and  wife  did  convey  the 
real  estate  to  them  "or  the  survivor  of 
them,"  it  was  held  in  Kennedy  v.  Ten 
Broeck,  11  Bush,  241,  that  the  conveyances 
were  valid,  and  vested  title  after  the  wife's 
death  in  the  husband. 
L.R.A.1915C. 


And  it  has  been  held  that  a  conveyance 
by  a  husband  and  wife  of  the  wife's  real  es- 
tate to  the  husband's  creditor,  and  another 
conveyance  from  the  creditor  to  the  hus- 
band 'reserving  a  lien  on  the  property  for 
the  overdue  debt,  are  valid  if  executed  in 
good  faith  without  fraud  or  duress  by  the 
husband,  and  the  conveyances  will  have  the 
effect  of  transferring  title  from  the  wife  to 
the  husband  subject  to  the  creditor's  lien. 
Hannaford  v,  Dowdle,  75  Ark.  127,  86  S. 
W.  818. 

But  it  has  been  held  that  a  statute  in- 
capacitating married  women  to  become 
surety  for  another  cannot  be  evaded,  in  re- 
spect to  the  wife's  interest  in  real  estate 
as  a  tenant  in  entireties,  by  transferring  the 
property  to  a  third  person  with  a  reconvey- 
ance back  to  the  husband  and  then  placing 
a  mortgage  upon  the  property  to  secure  a 
debt  of  the  husband  existing  previously,  if 
the  mortgagee  knows  the  purpose  of  the 
transaction.  Grzesk  v.  Hibberd,  149  Ind. 
354,  48  N.  E.  361;  McCormick  Harvesting 
Maeh.  Co.  v.  Scovell,  111  Ind.  651,  13  N. 
E.  68.  And  the  mortgage  is  voidable  by 
either  the  husband  or  wife  where  it  was 
given  to  secure  a  loan  to  the  husband. 
Abicht  v.  Searls,  154  Ind.  594,  57  N.  E.  246. 

Burden  of  proof  when  transfer  is  attacked. 

There  is  some  difference  of  opinion  as  to 
the  burden  of  proof  when  a  transfer  from  a 
wife  to  her  husband  through  an  inter- 
mediate person  is  attacked  for  fraud,  coer- 
cion, or  undue  influence.  Some  courts  hold 
that  the  relation  of  the  parties  is  such  that 
the  rule  governing  the  burden  of  proof  of 
fair  dealing  where  a  contract  between  a 
fiduciary  and  his  cestui  que  trust  is  at- 
tacked, t.  e.,  that  the  burden  is  upon  the  - 
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it  cannot  be  considered  a  testamentary  dis- 
position of  property.  Tlie  bill  prayed:  (a) 
That  the  deed  be  construed;  and  (b)  that 
the  plaintiffs  be  declared  the  next  of  kin 
and  heirs  at  law  of  Sophia  McCurley,  and 
as  such  entitled  to  the  fee  simple  properties 
described,  subject  to  the  dowable  interest 
of  Henry  C.  McCurley. 

The  question  first  to  be  considered  is 
whether  the  deed  was  void  because  it  was 
executed  by  the  husband  and  wife  to  the 
husband  in  trust.  As  it  was  executed  be- 
fore Acts  1898,  chap.  457,  took  effect  (Janu- 
ary 1,  1B99),  it  must  be  construed  with 
reference  to  the  law  as  it  existed  prior  to 
that  time.  Mrs.  McCurley  acquired  the 
properties  in  controversy  after  the  Code  of 
I860  WHS  adopted.  Article  45,  §  2,  of  that 
Code,  provided  that  property  acquired  or 
owned  by  a  married  woman  according  to 
§  1,  "she  shall  bold  for  her  separate  use, 
with  power  of  devising  the  same  as  fully 
as  if  she  were  a  feme  sole,  or  she  may  con- 
vey the  same  by  a  joint  deed  with  her  hus- 
,band."  Mrs.  McCurley  did  acquire  these 
properties  according  to  the  provisions  of 
§  1.  Then  §  11  provided  that  "any  mar- 
ried woman  may  convey  her  real  or  person- 
al property,  if  her  husband  join  in  the  con- 
veyance," etc. 

It  was  determined  by  this  court  that  a 
married  Woman  could  not  convey  property 
so  acquired  to  her  husband  by  a  deed  made 
to  him  by  her  alone.  In  Gebb  v.  Rose,  40 
Md.  387,  it  wa.s  said:  "The  property  was 
not  conveyed  to  the  separate  use  of  the 
grantee,  but  was  conveyed  to  her  generally, 
and  consequently  the  marital  rights  of  her 
husband  attached.     Kohling  the  estate  by 


this  title,  Mrs.  WoUet,  while  under  the  dis- 
ability of  coverture,  on  the  18th  of  October, 
1871,  attempted  to  convoy  tlic  property  di- 
rectly to  her  husband,  in  trust,  witliout  his 
joinder  in  tlie  grant.  This,  it  is  clear,  she 
was  incompetent  to  do  l)y  any  conveyance 
executed  by  her  alone."  , 

In  that  opinion  Judge  Alvoy  made  a 
statement  upon  which  the  appellants  rely 
as  conclusive  of  the  question.  lie  said: 
"The  only  mode  by  wliieh  a  feme  eortri 
can  convey  her  estate,  not  held  to  her  sepa- 
rate use,  to  her  husband,  except  in  tlic 
execution  of  a  power,  is  by  means  of  a  con- 
veyance to  a  third  person  for  his  use,  lit- 
joining  with  his  wife  in  the  deed.  Tliat 
this  may  be  done  has  been  expressly  de- 
cided in  Thatcher  v.  Oraans,  3  Pick.  o'Zl." 

If  it  was  intended  to  apply  that  state- 
ment to  a  deed  in  which  the  property  was 
conveyed  to  the  husband  as  trustee,  then 
what  was  said  in  the  opinion  just  prior  to 
that  statement  was  useless.  The  inference 
to  be  drawn  from  what  is  said  in  the  quo- 
tation first  above  made  is  that  if  the  hus- 
band had  united  in  the  grant  the  deed  would 
have  been  sufficient,  for,  after  saying  that 
the  method  prescribed  for  the  conveyance 
of  the  property  of  a  feme  covert  by  article 
43,  §  11,  is  by  joint  deed  of  herself  and  hus- 
band. Judge  Alvey  went  on  to  say:  "And 
as  the  statutory  mode  of  conveyance  was 
not  observed,  the  deed  is  void,  and  there- 
fore without  any  effect  whatever." 

That  was  a  deed  to  the  husband  in  trust, 
and  it  was  distinctly  said  it  was  void  be- 
cause the  husband  did  not  join  in  the  grant. 
That  was  the  real  question  before  the  court 
The  statement  was  not  altogetlier  accurate 


fiduciary  to  prove  that  no  advantage  of  the 
relation  was  taken,  is  applicable  to  this 
class  of  conveyances.  Boyd  v.  De  La  Mon- 
tagnie,  73  N."  Y.  498,  29  Am.  Rpp.  197; 
Darlington's  Appeal,  8G  Pa.  512,  27  Am. 
Dec.  726. 

But  the  Kentucky  court  holds  that  the 
burden  of  proving  fraud,  coercion,  or  undue 
influence  is  upon  those  who  attack  the  valid- 
ity of  the  transfer.  Scarborougli  v.  Wat- 
kins.  9  B.  Mon.  540,  50  Am.  Dec.  528:  Todd 
V.  Wickliffe,  18  C.  :Mon.  866:  Willis  v. 
Woodward,  2  Bush,  215;  Kennedy  v.  Ten 
Broeck,  11  Bush,  241  (the  oflicer  who  took 
the  acknowledgment  held  incompetent  to 
testify  in  contradiction  to  his  certificate, 
to  establish  coercion  by  the  husband)  ; 
Wicks  V.  Dean,  103  Kv.  6(),  44  S,  W.  397. 

In  Todd  V.  WicklitTe,  18  B.  ilon.  866,  the 
court  explained  at  some  considerable  length 
the  reason  for  the  rule  that  the  burden  ol 
proving  fraud,  imdue  influence,  or  coercion 
is  upon  those  who  attack  the  validity  of  the 
transaction  where  a  married  woman's  real 
estate  has  been  conveyed  to  her  husband 
by  passing  title  through  n  third  person,  the 
reason  being  tliat  the  statutory  mode  by 
L.R.A.1915C. 


which  a  married  woman  is  enabled  to  con- 
vey her  real  estate  takes  the  place  of  the 
Knglisii  mode  of  fine  and  recovery  under 
the  direction  of  the  court,  and  in  providing 
the  mode  of  transfer  to  take  the  place  of 
the  Knglish  mode  the  legislature  has  guard- 
ed against  the  undue  influence  or  coercion 
of  the  husband  in  any  case  of  transfer. 
Therefore,  it  would  be  unreasonable  to  place 
the  burden  of  proof  upon  the  grantee  when 
the  mode  prescribed  by  statute  has  been 
followed,  even  though  the  grantee  is  the 
husband. 

All  the  courts  agree  that  the  whole  trans- 
action will  be  closely  scrutinized,  and  il 
evidence  of  fraud,  coercion,  or  undue  in- 
fluence is  found,  the  conveyances  will  be  set 
aside,  which  would  seem  to  indicate  that, 
while  the  burden  of  proof  is  upon  those 
attaking  the  validity  of  the  transfer,  slight 
circumstances  indicative  of  fraud,  coercion, 
or  undue  influence  will  sufKce  to  invalidate 
the  deed  unless  full  explanation,  removing 
tiie  suspicion,  is  made  by  those  defending 
the  legality  of  the  transaction. 

J.  W.  M. 
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whore  it  said:  "Tli«  only  mode  by  which 
a  feme  covert  cau  convey  her  estate,  not 
held  to  her  separate  use,  to  her  husband, 
except  in  the  execution  of  a  power,  is  by 
means  of  a  conveyance  to  a  third  person 
for  his  use,  he  joining  with  liis  wife  in 
the  deed." 

That  is  the  mode  which  was  adopted  in 
Thatcher  v.  Omans,  supra,  referred  to  by 
Judge  Alvey;  but,  as  that  case  and  some  of 
our  decisions  have  decided,  they  can  con- 
vey to  a  third  person  for  tlie  express  pur- 
pose of  having  the  third  person  convey  to 
the  husband  and  wife,  or  to  the  liusband 
alone,  on  terms  agreed  upon.  If  the  object 
of  a  deed  from  a  husband  and  wife  be 
simply  to  convey  her  property  atmolutely 
to  her  husband  in  his  individual  capacity, 
then  it  might  be  objected  to  on  the  ground 
that  the  husband  was  both  grantor  and 
grantee;  but  an  owner  of  property  can,  in 
his  individual  capacity,  make  a  valid  con- 
veyance, in  this  state,  to  himself  as  trustee, 
as  shown  by  Carson  v.  Plielps,  40  Md.  73, 
and  other  cases.  It  cannot  be  objected  to 
on  the  theory  that  the  husband  might  take 
advantage  of  the  wife,  for,  as  we  have  seen, 
they  can  convey  to  a  third  person  with  the 
understanding  that  the  third  person  shall 
convey  the  property  to  the  liusband,  or  they 
can  convey  to  a  third  person  for  the  use  of 
the  husband.  When  the  conveyance  is  to 
the  husband  as  trustee,  he  takes  in  a  differ- 
ent capacity  from  that  in  which  he  conveys. 
Two  persons,  each  of  whom  is  »«»  juris,  can 
convey  to  themselves  as  trustees,  and,  as 
the  statute  authorized  a  wife  to  convey  her 
property  if  her  husband  joined  in  the  con- 
veyance, it  is  difficult  to  understand  why 
they  cannot  convey  to  the  husband  as 
trustee.  There  would  seem  to  be  as  much 
reason  for  permitting  a  conveyance  to  a 
husband,  in  trust,  who  joins  in  a  deed  as 
grantor  to  enable  the  wife  to  convoy  her 
property,  as  there  is  to  permit  two  other 
persons  who  own  the  property  to  convey  it 
to  themselves  in  trust. 

Section  3,  art.  45,  of  Code  of  1800  (still 
continued  in  the  Code  of  1912),  provided 
that  it  should  not  be  necessary  for  a  mar- 
ried woman  to  have  a  trustee  to  secure  to 
her  the  sole  and  separate  use  of  her  prop- 
erty. It  did  not  stop  there,  however,  but 
added:  "But  if  she  desires  it  she  may 
make  a  trustee  by  deed,  ...  or  she  may 
apply  to  a  court  of  equity  and  have  a 
trustee  appointed,  in  which  appointment 
the  uses  and  trusts  for  which  the  trustee 
holds  the  property  shall  be  declared." 

There  is  no  suggestion  tliat  her  husband 
cannot  be  made  such  trustee,  and  in  many 
cases  it  was  very  desirable  that  he  should 
be.  Indeed,  whore  it  was  necessary  for  a 
married  woman  to  have  a  trustee  in  order 
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to  invest  her  with  sole  and  independent 
power,  it  was  said  in  Ware  v.  Richardson, 
3  Md.  on  page  505,  56  Am.  Dec.  762:  "It 
is  now  settled  that  where  bequests  or  con- 
veyances are  made  to  married  women  for 
their  separate  use,  without  the  nomination 
of  trustees,  the  husbands  in  equity  will  be 
considered  as  trustees  for  their  wives,  and 
will  be  required  to  comply  with  the  inten- 
tion of  the  donor." 

So,  although,  when  she  received  tliose 
properties,  it  was  unnecessary  for  her  to 
have  a  trustee,  she  still  could  have  one,  and 
as  she  held  these  properties  as  her  statu- 
tory estate,  in  order  to  be  able  to  deal  with 
them  as  a  feme  sole,  it  was  necessary  for 
her  and  her  husband  to  so  provide,  and  no 
more  effective  way  could  be  adopted  than 
by  making  a  deed  of  trust,  and  we  might 
add  that  no  more  appropriate  person  could 
be  selected  as  trustee  than  the  husband,  if 
be  was  what  a  husband  should  be.  Unless 
there  is  some  necessity  or  good  and  valid 
reason  for  it,  equity  should  not  require  cir- 
cuitous routes  to  be  adopted,  when  there  is 
a  straight  course  to  the  desired  goal. 
Therefore,  when  it  has  been  decide<l  that  a 
person  aui  juris  can  make  a  valid  convey- 
ance to  himself  as  trustee,  why  should  not 
a  wife  and  her  husband  be  permitted  to 
convey  to  him  as  trustee,  instead  of  doing, 
what  it  is  conceded  they  could  do,  convey 
to  a  third  person  and  the  third  person  con- 
vey to  him? 

We  are  therefore  of  the  opinion  that  So- 
phia McCurlcy  could,  by  deed  in  which 
Henry  C.  McCurley,  as  her  husband,  united, 
convey  the  property  to  Henry  0.  McCurley 
as  trustee.  The  terms  of  the  trust  wore 
such  as  very  materially  enlarged  her 
powers,  for,  in  addition  to  the  other  rights 
reserved  by  her,  it  was  conveyed  "with 
power  to  the  said  Sophia  McCurley  as  if 
she  were  a  feme  sole,  without  the  consent 
of  her  said  trustee  or  successor,  to  sell,  dis- 
pose of,  and  assign  absolutely  or  otherwise 
the  ground  and  premises  above  describe<l, 
or  to  bequeath  the  same  to  such  person 
or  persons  as  she  may  think  proper  by  last 
will  and  testament  or  writing  in  the  nature 
thereof." 

Having  determined  that  the  deed  in  ques- 
tion was  not  invalid  because  made  to  the 
husband  as  trustee,  the  next  question  is 
whether  the  statute  of  U8i>s  executed  the 
use  or  trust  declared  by  the  deed.  If  a 
third  person  bad  conyeyed  this  property  to 
a  trustee  upon  the  uses  and  purposes,  and 
subject  to  the  powers  contained  in  this 
deed,  it  would  be  going  very  far  to  say  that 
by  the  statute  of  uses  the  property  waa 
vested  in  Mrs.  McCurley  free  from  the 
trust.  It  would  be  manifested  that  it  was 
not  intended  to  give  her  more  than  a  life 
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estate  with  the  power  of  disposition,  de- 
vising, etc.  There  are  numerous  cases  in 
this  state  following  the  decision  of  Benescfa 
y.  Clark,  49  Md.  407,  where  it  was  said: 
"Where  an  estate  is  given  to  a  person  gen- 
erally or  indefinitely,  with  power  of  disposi- 
tion, such  gift  carries  the  entire  estate; 
and  the  devisee  or  legatee  takes,  not  a 
simple  power,  but  the  property  absolutely. 
But  where  the  property  is  given,  as  in  this 
case,  to  a  person  expressly  for  life,  and 
there  be  annexed  to  such  a  gift  a  power 
of  disposition  of  the  reversion,  there  the 
rule  is  different,  and  the  first  taker,  in 
such  case,  has  but  an  estate  for  life,  with 
the  power  annexed." 

See  Welch  v.  Gist,  101  Md.  606,  01  Atl. 
666,  Roberts  v.  Roberts,  102  Md.  131,  1 
L.R.A.(N.S.)  782,  111  Am.  St.  Rep.  344, 
62  Atl.  101,  5  Ann.  Cas.  80.5,  and  Marden 
V.  Leimbarh.  115  Md.  206,  80  Atl.  938,  which 
are  among  the  later  cases. 

It  would  clearly  have  been  in  the  teeth 
of  the  intention  of  the  grantor  or  devisor 
to  have  so  construed  the  terms  of  such  an 
instrument  as  to  vest  a  fee  simple  estate 
in  Mrs.  McCurley,  and  contrary  to  a  long 
line  of  decisions  in  this  state.  At  most  the 
statute  of  uses,  if  conceded  to  be  applicable, 
could  only  have  vested  in  her  a  legal  life 
estate.  Can  there  be  any  different  result 
because  of  the  fact  that  she  and  her  hus- 
band made  the  deed?  Unquestionably  not. 
Where,  then,  is  the  remainder!  The  deed 
answers  that,  as  it  expressly  provides  that 
it  shall  go  to  Henry  C.  McCurley  if  not  dis- 
posed of  under  the  power.  It  must  be  re- 
membered that  the  deed  did  not  provide  for 
a  life  estate  in  Mrs.  McCurley  with  remain- 
der to  her  heirs,  but  the  remainder  was  to 
go  to  the  husband.  The  statute  of  uses 
could  not  thus  enlarge  the  estate  given  her, 
and  it  does  not  deprive  the  remainderman 
of  the  estate  given  him  in  the  event,  which 
happened,  that  Mrs.  McCurley  did  not  dis- 
pose of  it. 

If  it  was  necessary  to  discuss  the  appli- 
cation of  the  statute  of  uses,  it  might  be 
interesting  to  consider  what  sort  of  an 
estate  Mrs.  McCurley  had  at  her  death,  if 
the  statute  of  uses  applied, — whether  it 
was  the  ordinary  statutory  estate  of  a 
married  woman  under  the  Code  of  1860,  or 
whether  she  could  dispose  of  the  property 
as  a  feme  sole.  It  would  be  remarkable  if 
a  court  of  equity  was  compelled  to  hold 
that  the  deed  by  reason  of  the  statute  of 
uses  vested  in  her  a  sole  and  separate  es- 
tate, which  she  could'  deal  with  as  a  feme 
sole,  but  did  not  give  the  husband  any- 
thing, although  the  wife  did  not  dispose  of 
it  in  her  lifetime.  On  the  other  liand,  if 
she  would  then  take  simply  on  ordinary 
statutory  estate,  the  statute  of  uses  would, 
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according  to  the  appellants'  contention,  put 
the  property  back  where  it  was  before  the 
deed  was  made,  notwithstanding  we  are 
of  the  opinion  that  the  deed  was  validly 
executed.  But,  without  deeming  it  neces- 
sary to  decide  whether  such  a  deed  of  trust 
as  this  could  be  executed  by  the  statute  of 
USPS  under  such  circumstances  as  are  be- 
fore us,  we  will,  for  the  reasons  given,  af- 
firm the  decree,  which  dismissed  the  bill  of 
complaint. 

Decree  affirmed;   the  appellants  to  pay 
the  costs  above  and  below. 


massachusetts   supreme  judi< 
ciaij  court. 

NELLIE  M.  DOANE 
v. 

ETHEL  HOOPER  GREW, 

(220  Mass.  171,  107  N.  E.  620.) 

Slander  ^  srtving  character  to  servant 
—  repeating  rumor. 

1.  The  privil^e  of  one  who,  in  answering 
an  inquiry  as  to  the  character  of  a  servant, 
makes  statements  as  of  information  received 
from  others,  does  not  depend  upon  his  per- 
sonal bona  fide  belief  in  the  truth  of  the 
facts  stated,  or  whether  or  not  he  ought 
to  have  believed  them,  or  was  reckless  and 
careless  in  believing  them. 

Evidence  — repetition  of  slander  —  mal- 
ice. 

2.  Evidence  of  the  repetition  of  a  slander 
is  admissible  to  show  malice  in  an  action 
to  recover  damages  for  its  utterance,  al- 
though made  to  agents  delegated  by  the 
person  slandered  to  procure  the  repetition. 

Vote.  —  For  privilege  as  to  communica- 
tions made  in  response  to  inquiries  by 
person  defamed,  see  note  to  Christopher  v. 
Akin,  46  L.R.A.(N.S.)  104.  For  repetition 
of  privileged  statement  as  evidence  of 
malice,  see  note  to  Hay  den  v.  Hasbrouck, 
42  L.RJV.(X.S.)  1109. 

Generally,  as  to  liability  growing  out  of 
the  giving  or  refusing  of  information  af- 
fecting the  character  or  reputation  of  serv- 
ant, see  note  to  Wabash  R,  Co.  v.  Youns, 
4  L.R.A.(N.S.)  1091.  See  also  subsequent 
cases  in  this  series,  Sunley  v.  Metropolitan 
L.  Ins.  Co.  12  L.R.A.(N.S.)  91,  and  Christ- 
opher V.  Akin,  supra. 

For  burden  of  proof  as  to  malice  where 
the  defamatory  communication  .is  condition- 
ally or  qualifledly  privileged,  see  notes  to 
Denver  Public  Warehouse  Co.  v.  Holloway, 
3  L.R.A.(N.S.)  696,  and  Sunley  v.  Metro- 
politan L.  Ins.  Co.  supra;  and  see  alao 
later  cases  in  this  series,  Trimble  v.  Mor- 
rish,  16  L.R.A.(N.S.)  1017;  Holmes  v. 
Roval  Fraternal  Union,  26  L.R.A,(N.S.) 
1080;  Peterson  v.  Steenerson,  31  L.R.A. 
(N.S.)  674;  Richardson  v.  Onnby,  42  L.R.A. 
(N.S.)  620. 
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Same  —  refusal  of  position. 

3.  Evidence  is  not  admissible  in  an  ac- 
tion for  slander  in  giving  a  character  to  a 
servant,  that  plaintiff  was  informed  by  per- 
sons whom  she  referred  to  defendant  for 
information  that  her  services  were  not 
wanted,  without  anything  to  show  that  de- 
fendant was  the  cause  of  such  act. 
Evidence  —  slander  —  malice  —  anger. 

4.  Upon  the  question  of  malice  in  giving 
an  untruthful  response  to  a  request  for  in- 
formation as  to  the  character  of  a  servant, 
evidence  is  admissible  tending  to  show  that 
defendant  was  angry  because  plaintiff  left 
his  service. 

Same  —  burden  of  proof  —  malice. 

5.  One  seeking  damages  for  slander  al- 
leged to  have  been  uttered  on  a  privileged 
occasion  has  the  burden  of  showing  malice. 

(January  20,  1915.) 

J 7"  XCEPTIONS  by  defendant  to  rulings  of 
L  the  Superior  Court  for  Suffolk  County, 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  a  slander  alleged 
to  have  been  uttered  on  a  privileged  oc- 
casion, which  resulted  in  a  verdict  for 
plaintiff.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cleveland  Blgelow,  with  Messrs. 
Warren,  GarSeid,  Wliiteside,  A  Ijam. 
son,  for  defendant. 

Messrs.  Joltn  H.  Casey  and  Frederic 
J.  Muldoon,  for  plaintiff: 

Where  a  master  has  given  a  servant 
a  bad  character,  the  circumstances  under 
which  they  parted,  any  expression  of  ill- 
will  uttered  by  the  master  then  or  subse- 
quently, the  fact  that  the  master  never  com- 
plained of  the  plaintiff's  misconduct  while 
she  was  in  her  service  or  when  dismissing 
her,  would  not  specify  the  reason  for  her 
dismissal,  and  give  her  an  opportunity  to 
defend  herself,  together  with  the  circum- 
stances under  which  the  character  was  giv- 
en, and  its  e.\aggerated  language,  are  each 
and  all  evidence  of  malice. 

Kelly  v.  Partington,  4  Bam.  &  Aid.  700, 
2  Kev.  &,  M.  460;  Odgers,  Libel  &  Slander, 
5tb  ed.  362. 

The  jury  were  warranted  in  finding,  on 
the  evidence,  that  the  defendant  had  exceed- 
ed her  privilege. 

Hupfer  V.  Bosenfeld,  162  Mass.  131,  38 
N.  E.  197;  Brow  v.  Hathaway,  13  Allen, 
239;  National  Cash  Register  Co.  v.  Sailing, 
97  C.  C.  A.  334,  173  Fed.  22;  Odgers,  Libel 
&  Slander,  6th  ed.  348-361;  Robinson  v. 
Van  Auken,  190  Mass.  161,  76  N.  E.  601. 

Maliciously  and  without  justifiable  cause, 
to  induce  a  third  person  to  end  his  employ- 
ment of  the  plaintiff,  whether  the  induce- 
ment be  false  slanders  or  successful  per- 
suasion, is  an  actionable  tort. 

Moran  v.  Dunphy,  177  Mass.  485,  62 ' 
L.R.A.1915C. 


L.R.A.  115,  83  Am.  St.  Rep.  289,  59  N.  E. 
125;  McGurk  v.  Cronenwett,  199  Mass. 
457,  19  L.R.A.(N.S.)  561,  85  N.  E.  576. 

Defendant's  act  was  malicious. 

Berry  v.  I>onovan,  188  Mass.  353,  5  L.R.A. 
(N.S.)  899,  108  Am.  St.  Rep.  499,  74  N. 
E.  003,  3  Ann.  Cas.  738;  McGurk  v.  Cron- 
enwett, supra. 

liOrlng,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  defendant's  exceptions  to  the 
charge  of  the  presiding  judge  raise  questiohs 
as  to  a  defendant's  liability  for  false  defam- 
atory words  spoken  on  a  privileged  occasion. 
If  the  occasion  on  which  slanderous  words 
are  spoken  is  a  privileged  one  and  the  de- 
fendant (in  saying  what  he  said)  was  act- 
ing under  the  privilege  created  by  the  occa- 
sion, a  defense  is  made  out  even  if  what  he 
said  was  not  in  fact  true.  Where  inquiries 
are  made  as  to  the  character  and  capabili- 
ties of  a  former  servant,  the  occasion  is  a 
privileged  one.  Of  that  there  is  no  ques- 
tion. It  is  the  typical  case  of  a  privileged 
occasion. 

Where  the  occasion  is  a  privileged  one  the 
plaintiff  can  hold  the  defendant  liable  if  he 
proves  that  (in  saying  what  he  said  of  the 
plaintiff)  thti  defendant  did  not  in  fact  use 
his  privilege.  That  is  to  say:  Although  the 
defendant  ( in  answering  questions  as  to  the 
character  and  capability  of  a  former  serv- 
ant) is  protected  if  he  was  "acting  in  bona 
fide  answer  to  the  needs  of  the  occasion," 
yet  if  malice  in  fact  is  proved  the  defendant 
is  liable.  By  malice  in  fact  is  meant  "the 
wilful  doing  of  an  injurious  act  without 
lawful  excuse."  In  this  connection  it  means 
that  (although  the  occasion  was  a  privileged 
one)  the  defendant,  in  saying  what  he  said 
of  the  plaintiff,  was  acting  outside  his 
privilege,  and  not  under  it.  To  prove  malice 
in  fact  (that  the  defendant  was  acting  nut- 
side  his  privilege,  and  not  under  it)  the 
plaintiff  may  introduce  direct  evidence  that 
the  defendant  made  the  untrue  defamatory 
statements  out  of  hatred  for  the  plaintiff. 
That  is  perhaps  the  most  common  way  of 
proving  malice  in  fact  in  this  connection. 
But  it  is  not  the  only  way  of  proving 
malice  in  fact  in  this  connection,  namely, 
that  the  defendant  was  acting  not  under, 
but  outside,  his  privilege.  In  Gott  v.  Pul- 
sifer,  122  Mass.  235,  23  Am.  Rep.  322,  it  was 
assumed  that  publishers  of  newspapers  in 
making  statements  of  facts  which  were  not 
true,  stand  on  the  same  footing  as  persons 
asked  as  to  the  character  and  capabilities 
of  a  former  servant.  On  that  assumption 
it  was  there  held  (in  effect)  that  if  an  arti- 
cle in  the  defendant's  newspaper  containing 
an  untrue  statement  of  fact  was  written  for 
the  sake  of  writing  a  brilliant  article,  in 


Digitized  by 


Google 


776 


MASSACUL'SErrS  SUPREME  JUDICIAL  COURT, 


reckless  disregard  of  the  riglits  of  the  plain- 
tiff, malice  in  fact  was  made  out.  It  is 
now  settled  tliat  the  assumption  made  in 
(jott  V.  Pulsifer  is  not  law.  Burt  v.  Adver- 
tiser Newspaper  Co.  154  Mass.  238, 13  L.R.A. 
97,  28  Is.  E.  1,  affirming  Sheckell  v.  Jackson, 
10  Cush.  25.  But  on  the  assumption  made 
in  Gott  V.  Pulsifer,  the  decision  in  that 
case  is  correct.  So,  in  a  case  where  the 
slanderous  words  uttered  by  the  defend- 
ant on  a  privileged  occasion  are  based  upon 
what  he  lias  heard,  if  there  is  great  excess 
in  repeating  what  he  has  heard,  there  is 
evidence  that  the  defendant  was  not  act- 
ing within  the  privilege  which  the  occasion 
gave  him,  but  outsid?  it.  See  Clark  v. 
Jlolyneux,  L.  R.  3  Q.  B.  Div.  237.  47  L. 
J.  Q.  B.  X.  S.  230,  37  L.  T.  \.  S.  C94.  26 
\\cik.  Rep.  104,  14  Cox,  C.  C.  10. 

Malice  in  fact  which  destroys  the  defense 
of  privilege  must  be  taken  to  mean  that 
the  defamatory  words,  although  spoken  on 
a  privileged  occasion,  were  not  spoken  pur- 
suant to  the  right  and  duty  which  created 
the  privilege,  but  that  they  were  spoken 
from  some  other  motive.  See  in  this  con- 
nection Lord  Blackburn  in  Capital  &.  Coun- 
ties Bank  v.  Henty,  L.  R.  7  App.  Cas.  741, 
787,  !)2  L.  J.  Q.  B.  N.  S.  232.  47  L.  T.  N. 
S.  602,  31  Week.  Rep.  157,  47  J.  P.  214. 
'"Duty,"  in  this  connection,  is  not  confined 
to  obligations  enforced  by  law.  Giving  in- 
formation as  to  the  character  and  capabili- 
ties of  a  former  servant  (for  example)  is 
not  a  legal  obligation  enforced  by  law.  The 
law  recognizes  its  existence  as  a  social  ob- 
ligation which  cannot  be  perfcrmcd  unless 
it  creates  a  privileged  occasion.  It  is  ap- 
parent that  there  are  many  ways  of  prov- 
ing malice  in  fact  in  this  connection,  and 
that  they  cannot  be  enumerated  in  advance. 

It  follows  from  what  has  been  said  that 
the  parts  of  the  charge  to  which  exceptions 
were  taken  did  not  properly  present  to  the 
jury  the  questions  to  be  decided  by  them 
in  this  case. 

But  the  objection  to  one  part  of  the 
charge  excepted  to  goes  deeper  than  that. 
In  one  part  of  the  charge  excepted  to  the 
presiding  judge  in  effect  told  the  jury  that 
the  defendant  was  liable  (in  case  they 
found  that  the  plaintiff  did  not  in  fact 
abuse  the  defendant's  child)  if  the  defend- 
ant did  not  lionestly  believe  that  fact,  or 
if  believing  it  she  did  not  have  sufficient 
cause  to  warrant  the  belief,  but  was  reck- 
less or  careless  in  trusting  to  the  statements 
made  by  Mrs.  MacMahon  and  her  (the  de- 
fendant's) children. 

When  inquiry  is  made  of  a  person  as  to 
the  character  and  capabilities  of  a  former 
servant,   the   person    to   whom   the   inquiry 
is  addressed  would  not  do  his  whole  duty  if  i 
he  should  confine  his  answer  to  facts  which  I 
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he  knows  to  be  facts  of  his  own  knowledge. 
Nor  would  he  do  his  whole  duty  if  he  should 
confine  himself  to  giving  information  which 
he  has  fully  investigated.  Indeed,  he  would 
fail  in  doing  his  full  duty  if  he  should  omit 
to  impart  any  material  information  which 
has  come  to  him,  even  if  he  has  not  attempted 
to  investigate  it  at  all.  And  Bramwell, 
L.  J.,  in  Clark  v.  Molyneux,  L.  R.  3  Q.  B. 
Div.  237,  244,  went  even  farther,  and  laid 
down  the  proposition  that  "a  person  may 
honestly  make  on  a  particular  [priv^ilcged] 
occasion  a  defamatory  statement  without 
believing  it  to  be  true;  because  the  state- 
ment may  be  of  such  a  character  that  on 
that  occasion  it  may  be  proper  to  communi- 
cate it  to  a  particular  person  who  ought 
to  be  informed  of  it."  ,_,^ 

xl  he  person  inquired  of  on  a  privileged  ! 
occasion  must  be  fair  to  the  person  making 
the  inquiry  as  well  as  to  the  person  about 
whom  the  inquiry  is  made.  \\'here  he  has 
information  (wlicther  it  has  or  has  not 
been  investigated  by  him),  it  is  his  duty  to 
state  in  answer  to  the  inquiry  that  he  has 
the  information,  giving  it  (as  the  defend- 
ant did  in  the  case  at  bar)  as  information 
concerning  a  fact,  as  distinguished  from  a 
statement  of  the  existence  of  the  fact. 
Where  the  person  to  whom  the  inquiry  is 
put  makes  a  statement  that  he  has  informa- 
tion as  to  a  fact  (as  distinguished  from  a 
statement  that  the  fact  exists),  his  privilege 
does  not  depend  upon  whether  he  in  good 
faith  believes  the  fact,  or  whether  he  ought 
to  have  believed  the  fact,  or  was  reckless 
and  careless  in  believing  the  fact.  Where 
the  person  to  whom  the  inquiry  is  put  makes 
that  kind  of  answer  (namely,  that  he  has 
information  as  to  a  fact)  he  does  not. state 
that  the  reported  fact  is  or  is  not  a  fact,  or 
that  he  believes  or  does  not  believe  the  re- 
ported fact.  The  person  who  makes  the 
inquiry  is  entitled  to  the  information  which 
has  come  to  the  person  to  whom  the  inquiry 
is  addressed,  and  the  statement  that  infor- 
mation has  come  to  him,  if  honestly  made  in 
answer  to  the  inquiry,  is  a  privileged  com- 
munication. The  good  faith  in  question  in 
that  case  is  not  good  faith  in  believing  the 
fact,  but  good  faith  in  giving  the  informa- 
tion that  the  needs  of  the  privileged  occasion 
call  for.  A  charge  to  a  jury  substantially 
the  same  as  the  charge  here  in  question,  in 
a  case  (in  its  legal  aspects)  substantially 
the  same  as  the  case  at  bar,  was  held  to  be 
incorrect  by  the'  English  court  of  appeal 
in  Clark  v."  Molyneux,  L.  R.  S  Q.  B.  Div. 
237,  47  L.  J.  Q."  B.  N.  S.  230,  37  L.  T.  X. 
S.  694,  26  Week.  Rep.  104,  14  Cox,  C.  C. 
10.   -V  — ^ 

There  have  been  a  numl>er  of  cases  in 
Massachusetts  in  which  the  question  of 
what  malice  in  fact  means  (within  the  rule 
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that  where  malice  in  fact  is  proved,  the  de- 
fendant is  liable  for  false  defamatory  words 
spoken  on  a  privil^ed  occasion)  has  been 
discussed.  See  Kemington  t.  Congdon,  2 
Pick.  310,  13  Am.  Dec.  431;  Bodwell  v.  Os- 
good, 3  Pick.  379,  15  Am.  Dec.  228;  Swan  v. 
Xappan,  5  Gush.  104;  Brow  v,  Hathaway,  13 
Allen,  239;  Atwill  v.  Mackintosh,  120  Mass. 
177 ;  Gott  V.  Fulsifer,  122  Mass.  235, 23  Am. 
Rep.  322;  Billings  v.  Fairbanks,  139  Mass. 
66,  29  N.  E.  544;  Wright  v.  Lothrop,  149 
Mass.  385,  21  N.  E.  963;  Howland  v.  Flood, 
160  Mass.  509,  36  K.  £.  482;  Squires  v. 
Wason  Mfg.  Co.  182  Mass.  137,  65  N.  E. 
32;  Robinson  v.  Van  Auken,  190  Mass.  161, 
76  N.  E.  601;  Crafer  v.  Hooper,  194  Mass. 
68,  80  N.  E.  2;  Christopher  v.  Akin,  214 
Mass.  332,  46  L.R.A.(N.S.)  104,  101  N.  E. 
971,  and  there  may  be  others. 

The  decisions  actually  made  in  these 
cases  do  not  seem  to  be  in  conflict.  But 
it  is  not  possible  to  harmonize  all  that  was 
said  when  these  cases  were  decided.  This 
has  come,  to  some  extent  at  least,  from  an 
assumption  that  the  question  for  the  jury 
in  sucTi  cases  is  always  the  same.  But  that 
is  not  so.  Given  the  definition  which  has 
been  stated  above,  the  exact  question  to  be 
passed  upon  by  the  jury  in  each  case  de- 
pends or  may  depend  upon  the  form  in 
which  the  defamatory  words  were  put  by 
the  defendant,  taken  in  connection  with  the 
knowledge  or  information  which  the  defend- 
ant had  as  to  the  matter  of  the  defamatory 
statements.  Take  an  example.  Suppose 
that  bare  information  of  a  fact  had  come 
to  a  defendant  who  was  inquired  of  with 
respect  to  the  capabilities  and  character  of 
a  former  servant,  and  the  defendant  was 
ignorant  as  to  the  trustworthiness  of  the 
source  from  wliich  the  information  came; 
if  under  these  circumstances  he  should  state 
the  e.Kistence  of  the  fact  as  of  his  own 
knowledge,  the  question  to  be  passed  upon 
by  the  jury  is  a  very  different  one  from  that 
which  is  presented  when  there  is  evidence 
that  the  statement  made  by  the  defendant 
matches  exactly  tlie  information  or  knowl- 
edge which  he  had  received,  and  the  ac- 
curacy of  the  source  from  which  that 
information  or  knowledge  came.  It  is  mani- 
fest that  there  are  a  number  of  intersiedi- 
ate  cases  between  these  two,  where  there  is 
a  discrepancy  between  the  statements  made 
and  the  information  and  the  knowledge  of 
the  defendant  as  to  the  accuracy  of  the  in- 
formation. These  discrepancies  between  the 
information  and  the  statements  are  put  as 
examples  of  one  aspect  only  which  may  give 
rise  to  differences  in  the  exact  question  to 
be  passed  upon  by  the  jury  in  determining 
whether  there  was  or  was  not  that  malice  in 
fact  which  destroys  the  defense  of  privilege 
although  the  words  were  spoken  on  a  privi- 
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leged  occasion.  No  rule  can  be  laid  down  in 
advance  to  cover  all  cases,  beyond  the  state- 
ment of  the  fundamental  proposition  that 
in  the  case  of  false  defamatory  words  spok- 
en on  a  privileged  occasion  the  defendant 
is  not  liable  if  he°  spoke  the  words  in  good 
faith  under  the  right  or  duty  which  the 
occasion  created,  and  that  he  is  liable  if 
he  spoke  the  words  from  some  other  motive. 
The  cases  of  Ix>throp  v.  Adams,  133  Mass. 
471,  43  Am.  Rep.  528,  Brown  v.  Massachu- 
setts Title  ins.  Co.  151  Mass.  127,  23  N.  E. 
733,  Fay  v.  Harrington,  176  Mass.  270, 
57  N.  E.  369,  and  Conner  v.  Standard  Pub. 
Co.  183  Mass.  474,  67  N.  E.  596,  relied 
on  by  the  defendant,  arose  under  Stat.  1855, 
chap.  396  (and  the  re-enactments  of  that 
statute),  which  extended  to  civil  actions 
for  libel  the  provisions  which  theretofore 
had  been  applicable  to  criminal  prosecutions 
for  libel  (Stat.  1826,  chap.  107,  §  1;  Rev. 
Stat.  chap.  133,  §  6).  By  the  original 
act  (Stat.  1855,  chap.  396),  it  was  pro- 
vided that  in  a  civil  action  for  libel,  truth 
was  a  defense  "unless  malicious  intention 
shall  be  proved."  The  wording  of  the  act 
has  been  changed,  so  that  in  Rev.  Laws, 
chap.  173,  §  91,  the  provision  is:  "The 
truth  shall  be  a  justification  unless  actual 
malice  is  proved."  These  cases  are  not 
decisive  here. 

2.  The  evidence,  which  was  excepted  to, 
of  the  repetition  of  this  (or  of  a  substan- 
tially similar)  slander  made  to  Mrs.  El- 
dridge  and  Mrs.  Benson  was  admissible  to 
prove  malice,  although  it  was  not  ground 
for  an  action,  because  both  Mrs.  Eldridge 
and  Mrs.  Benson,  in  procuring  the  repeti- 
tion of  the  slander,  confessedly  acted  as  the 
agent  of  the  plaintiff  and  at  her  request. 
Howland  v.  George  F.  Blake  Mfg.  Co.  156 
Mass.  543,  31  K.  E.  656.  It  is  established 
at  common  law,  that  repetition  of  substan- 
tially the  same  slander  may  be  shown  in 
evidence  for  the  purpose  of  proving  malice 
to  enhance  damages.  Bodwell  v.  Swan,  3 
Pick.  376;  Baldwin  v.  Soule,  6  Gray,  321; 
Bobbins  v.  Fletcher,  101  Mass.  115. 

3.  But  we  are  of  opinion  that  the  plain- 
tiff should  not  have  been  allowed  to  intro- 
duce in  evidence  that,  on  applying  to  Mrs. 
Pillsbury  and  to  Mrs.  Felton  for  a  position 
as  nurse,  and  on  referring  them  to  the  de- 
fendant, she  received  word  in  each  case  that 
her  services  were  not  required.  This  was 
admitted  for  the  purpose  of  showing  the 
defendant's  state  of  mind  toward  the  plain- 
tiff, and  for  no  other  purpose.  But  in  our 
opinion  it  was  too  remote.  While  it  is  a 
possible  inference  from  these  facts  (with- 
out more)  that  in  each  case  the  plaintiff 
failed  to  get  the  position  because  of  the 
reference  given  by  the  defendant,  that  in- 
ference is  so  remote  that  the  evidence  should 
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not  have  been  admitted.  The  course  of  the 
trial  of  this  case  is  an  example.  When 
Mrs.  Pillsbury  was  later  put  upon  the  stand, 
she  testified  that  she  did  not  talk  with  the 
defendant  at  all.  Thereupon  the  plaintiff's 
counsel  stated  that  he  would  take  her  at 
her  word.  And  Mrs.  Felton  testified  that 
although  she  did  apply  to  the  defendant, 
all  that  the  defendant  said  was  that  the 
plaintiff  had  been  very  satisfactory  for  two 
years,  but  the  last  year  she  had  not  done 
so  well,  and  that  this  did  not  affect  her 
(the  witness)  in  deciding  not  to  employ  the 
plaintiff.  Whether  the  exception  to  the 
admission  of  this  evidence  would  have  been 
sustained  it  is  not  necessary  to  decide.  It 
was  perhaps  within  the  discretion  of  the 
presiding  judge  to  admit  it  in  evidence. 
This  evidence  ought  not  to  be  admitted  at 
the  new  trial  which  has  become  necessary. 

4.  The  ruling  asked  for  by  the  defendant 
that  there  was  no  evidence  to  warrant  a 
finding  of  malice  on  the  part  of  the  defend- 
ant was  refused  rightly.  The  plaintiff  testi- 
fied that  on  the  day  on  which  she  left  the 
defendant  (although  she  had  given  a  week's 
notice  .of  her  intention  to  leave),  the  de- 
fendant first  told  her  "to  pack  up  and  get 
right  out  as  quick  as  you  can,  in  an  hour 
if  you  can,"  and  later  (while  she  was  pack- 
ing) that  the  defendant  said  to  her,  "I  will 
call  up  Mr.  Grew;  I  will  see  whether  you 
will  go  or  not."  One  explanation  of  this 
inconsistent  conduct  on  the  defendant's  part 
is  that  she  was  beside  herself  with  anger. 
The  fact  that  the  defendant  was  angry  with 
the  plaintiff  (if  the  jury  adopted  this  ex- 
planation of  the  plaintiff's  testimony  and 
found  that  she  was  angry  with  the  plaintiff) 
was  sufficient  to  enable  the  plaintiff  to  go 
to  the  jury  on  the  question  whether  the 
defendant  (in  making  statements  as  to  the 
plaintiff  which  w^erc  not  in  fact  true — if  the 
jury  found  that  she  did  make  statements 
not  in  fact  true — )  was  acting  under  the 
privilege  which  the  occasion  created,  or 
outside  it. 

o.  Although  Mrs.  Hobart  denied  it  on  the 
witness  stand,  the  jury  were  at  liberty  to 
find  that  she  refused  to  take  the  plaintiff 
as  a  nurse  because  of  the  statements  made 
to  her  by  the  defendant.  The  exception 
taken  to  the  refusal  to  give  the  third  ruling 
requested  must  be  overruled. 

6.  The  sixth,  seventh,  and  eighth  rpquc!>t» 
were  aimed  at  the  sufficiency  of  the  fifth, 
sixth,  and  seventh  counts  under  the  rule 
of  practice  applied  in  Murphy  v.  Russ>cll. 
202  Mass.  480,  89  N.  E.  107.  These  counts 
would  seem  to  be  counts  for  maliciously 
and  without  justifiable  cause  preventing  the 
employment  of  the  plaintiff  by  Mrs.  Hobart 
under  the  doctrine  of  Moran  v.  Dunphy,  177 
Mass.  485,  52  L.R.A.  115,  83  Am.  St.  Rep. 
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289,  69  K.  E.  125  (a  case  of  interference 
with  an  employment  actually  in  existence), 
applied  to  the  prevention  of  getting  em- 
ployment in  place  of  interfering  with  an 
actual  employment  then  in  existence.  With 
the  exception  of  one  incidental  reference  to 
these  counts  in  the  charge  (which  is  not  of 
consequence),  the  case  was  left  to  the  jury 
as  an  action  of  slander.  That  is  to  say  the 
case  in  fact  was  left  to  the  jury  on  the  first 
count.  We  do  not  know  whether  the  fifth, 
sixth,  and  seventh  counts  (as  distinguished 
from  the  first  count)  will  be  relied  upon  at 
the  new  trial.  It  is  not  necessary  at  this 
time  to  consider  whether  the  allegations  of 
these  counts  make  out  a  case  under  the 
doctrine  on  which  they  seem  to  be  founded. 

7.  It  is  necessary  to  state  (on  account  of 
the  contention  mtule  by  the  defendant  in 
support  of  the  exception  to  the  judge's  re- 
fusal to  direct  a  verdict  for  the  defendant! 
that  Mrs.  Hobart  herself  testified  to  some 
of  the  statements  set  forth  in  the  first 
count. 

8.  The  judge  was  wrong  in  charging  the 
jury  that  "the  burden  is  upon  the  defen<iant 
to  show  that  they  were  privileged  words  for 
which  she  is  not  answerable." 

If  the  occasion  is  a  privil^ed  one  the 
burden  is  on  the  plaintiff  to  prove  malice. 
Brow  v.  Hathaway,  13  Allen,  239;  Clark  v. 
Molyneux,  h.  R.  3  Q.  B.  Div.  237,  47  h. 
J.  Q.  B.  N.  S.  230,  37  L.  T.  N.  S.  6fl4, 
26  Week.  Rep.  104,  14  Cox.  C.  C.  10.  No 
exception  was  taken  to  this  instruction,  but 
it  becomes  necessary  to  refer  to  it  in  view 
of  the  fact  that  there  is  to  be  a  new  trial. 

We  believe  that  we  have  covered  all  the 
contentions  made  by  the  defendant.  We 
make  this  statement  in  this  way  because 
the  defendant  has  not  addressed  her  argu- 
ment specifically  to  the  exceptions  which 
she  took.    The  entry  must  be: 

Exceptions  sustained. 


MISSOtTRI  SUPREMK  COURT. 
(In  Banc.) 

STATE  OF  MISSOURI 

V. 

MISSOURI,    KANSAS,    &    TEXAS    RAIL- 
WAY COMPANY. 

(—  Mo.  — ,  172  S.  W.  35.) 

Carrier  —  special  rates  to  niilitlamen  — 
constltntionality. 
1.  Requiring    railroad'^    to    give    special 

Note.  —  As  to  power  to  require  carriers 
to  give  reduced  rates  to  classes  of  persons, 
including  militiamen,  see  notes  to  Com.  t. 
Interstate  Consol.  Street  R.  Co.  11  L.RA. 
(N.S.)   973,  and  State  ex  rel.  Simpson  t. 
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rates  to  militiamen  traveling  on  orders  from 
the  governor  does  not  violate  a  conatitu- 
tioniH  provision  forbidding  discrimination 
between  transportation  companies  and  in- 
dividuals. 

Same  ^  discrimination  ^  special  rates. 
i.  A  constitutional  requirement  that  the 
legislature  pass  laws  to  prevent  unjust  dis- 
crimination in  the  rates  of  passenger  tari£fs 
by  railroads  renders  unlawful  a  require- 
ment that  special  rates  be  given  to  militia- 
men traveling  on  orders  from  the  governor, 
where  the  l^islature  has  acted  upon  its 
constitutional  authority  to  establish  a  rea- 
sonable maximum  passenger  tariff,  and  the 
conditions  under  which  the  transportation 
of  the  Militia  must  occur  are  not  materially 
different  from  those  for  which  the  rate  was 
established. 

(Bond,  J.,  dissents.) 

(December  19,  1914.) 

ON  DEMURRER  by  defendant  to  an  al- 
ternative writ  of  mandamus  to  com- 
pel it  to  grant  a  special  rate  over  its  road 
to  militiamen  traveling  on  orders  from  the 
governor.    Demurrer  sustaiucd. 

Statement  by  Farls,  J.i 

Mandamus  brought  originally  in  this 
court.  Plaintiff,  upon  filing  a  petition  con- 
taining apt  allegations,  procured  the  issu- 
ance by  us  of  an  alternative  writ  of  manda- 
mus, the  pertinent  part  of  which  reiterated 
the  allegations  of  the  petition,  and,  omit- 
ting caption  and  formal  parts,  is  as  fol- 
lows: 

"Comes  now  the  state  of  Missouri  and 
represents  and  shows  to  the  court  that  the 
Missouri,  Kansas,  &  Texas  Railway  Com- 
pany is  a  corporation  duly  organized  and 
existing  according  to  law,  and  owning 
and  operating  a  line  of  railway  from  Jef- 
ferson City  to  Nevada,  Missouri,  wholly 
within  this  state. 

"Your  petitioner  further  shows  that  this 
state  has  formed  and  maintains  an  organ- 
ized Militia  known  and  designated  as  the 
National  Guard  of  Missouri,  and  that, 
under  and  by  virtue  of  §  8396  of  Revised 
Statutes  of  1909  of  said  state,  it  was  and 
is  the  duty  of  all  companies  and  corpora- 
tions owning  or  operating  lines  of  railroad 
in  this  state  to  transport  said  organized 
Militia  or  National  Ouard  over  the  lines 
of  said  railroads  between  points  wholly 
within  this  state,  at  the  rate  of  1  cent  per 


Chicago,  M.  &  St.  P.  R.  Co.  41  L.R.A.(N.S.) 
624. 

As  to  who  are  within  statute  or  ordi- 
nance requiring  carriers  to  give  reduced 
rates  to  "pupils"  or  "school  children,"  see 
note  to  State  ex  rcl.  Seattle  v.  Seattle  Elec- 
tric Co.  43  L.R.A.(N.S.)  172. 
L.R.A.1915C. 


mile  for  each  man  belonging  to  said  organi- 
zation, whenever  said  National  Guard  is 
ordered  by  the  governor  of  this  state  to 
travel  on  military  duty  in  this  state. 

"Your  petitioner  further  shows  that  on 
the  22d  day  of  May,  1914,  a  part  of  said 
National  Guard,  to  wit,  Capt.  W.  S.  Moore 
and  fifte«[i  men  of  Company  L,  Second 
Regiment,  Infantry,  was  ordered  by  the 
governor  of  this  stote  to  go  from  Jefferson 
City  to  Nevada,  in  this  .state,  on  military 
duty,  to  wit,  for  target  practice  at  the 
government  rifle  range  near  Nevada;  that 
on  said  date.  Adjutant  General  John  B. 
O'Meara,  by  order  of  the  governor,  and  act- 
ing for  this  petitioner,  applied  to  the  said 
Missouri,  Kansas,  ft  Texas  Railway  Com- 
pany for  transportation  for  the  said  six- 
teen members  of  said  Company  L,  Second 
Regiment,  National  Guard,  from  Jefferson 
City  to  Nevada,  over  the  line  of  said  rail- 
way company  at  said  rate  of  1  cent  per 
mile  for  each  man  so  transported;  that 
tlie  distance  from  Jefferson  City  to  Nevada 
over  defendant's  railway  is  174  miles,  and 
that  said  adjutant  general  tendered  to  said 
railway  company  the  sum  of  $27.84  for  the 
transportation  aforesaid. 

"Your  petitioner  further  states  that  said 
Missouri,  Kansas,  &  Texas  Railway  Com- 
pany refused  to  accept  said  sums  so  ten- 
dered, and  refused  to  issue  transportation 
to  said  organized  Militia,  and  failed  and 
refused  to  transport  said  Militia,  as  by  law 
it  is  required  to  do,  and  asserts  that  it 
will  not  in  future  transport  said  National 
Guard  at  said  rate." 

Defendant  demurred  to  said  alternative 
writ  upon  one  ground  and  divers  specifi- 
cations, which  demurrer,  that  the  said 
ground  and  the  specifications  thereunder 
may  be  clearly  seen,  we  lilcewise  set  out, 
omitting  caption  and  formal  parts,  to  wit: 

"  ( 1 )  Because  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

"(2)  Because  the  1-cent  Militia  fare  law 
(§  8396,  Revised  Statutes  of  1909  of  Mis- 
souri) is  in  violation  of  §  14  of  article  2 
of  the  Constitution  of  Missouri,  being  an 
unjust  discrimination  against  other  passen- 
gers in  the  state. 

"(3)  Because  said  1-oent  fare  law  de- 
prived defendant  of  the  equal  protection  of 
the  law,  and  takes  its  property  without  due 
process  of  law,  and  is  in  violation  of  g  1, 
article  14,  of  the  Constitution  of  this  state. 

"(4)  Because  said  section  is  in  viola- 
tion of  §§  12  and  23  of  article  12  of  the 
Constitution  of  this  state,  which  prohibit 
discriminations  in  charges  or  facilities  for 
transportation  between  companies  and  indi- 
viduals, or  in  favor  of  either. 

"(6)  Because  said  1-cent  Militia  fare 
law  is  eonflseatory  and  in  violation  of  §  1 
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of  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  and  §  30  of  article 
2  of  the  Constitution  of  Missouri. 

"(6)  Because  the  order  to  Capt.  W.  S. 
Moore  and  fifteen  men  to  go  to  Nevada, 
Missouri,  and  engage  in  target  practice, 
was  not  military  duty  within  the  meaning 
of  said  §  8396,  Revised  Statutes  of  1909." 

From  the  pertinent  part  of  the  alterna- 
tive writ  as  we  set  it  out  above,  and  from 
the  above  demurrer  thereto,  the  points  up 
for  ruling  will  be  clearly  seen. 

The  statute,  the  constitutionality  of 
which  is  the  only  bone  of  contention,  will 
be  found  set  out  at  length  in  the  subjoined 
opinion,  to  which  reference  is  likewise  made 
for  further  facts,  should  such  become  neces- 
sary. 

Mr.  i.  W.  Jamison,  for  defendant: 

Section  8396  of  the  statute  is  in  conflict 
with  §  23  of  article  12  of  the  Constitution, 
which  expressly  prohibits  discrimination  by 
railroads  in  charges  or  facilities  for  trans- 
portation, between  transportation  compa- 
nies and  individuals,  or  in  favor  of  either, 
in  that  it  expressly  commands  and  requires 
such  discrimination  in  favor  of  the  organ- 
ized Militia,  and  against  all  persons  who 
are  nonmembers  of  that  organization. 

Re  Gardner,  84  Kan.  264,  33  L.R.A. 
(N.S.)  956,  113  Pac.  1054;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Smith,  173  U.  S.  684,  43 
L.  ed.  858,  19  Sup.  Ct.  Rep.  56.5:  McCrully 
r.  Chicago,  B.  &  Q.  R.  Co.  212  Mo.  1,  110 
S.  W.  711. 

Section  8396,  with  other  maximum  rate 
statutes  fixing  maximum  charges  for  car- 
riage of  freiglit  and  passengers,  was  re- 
pealed by  the  law  of  1913  creating  the  Pub- 
lis  Service  Commission. 

State  ex  rel.  Missouri  Southern  R.  Co. 
V.  Public  Service  Commission,  259  Mo.  704, 
168  S.  W.  1156;  Gregg  v.  Laird,  121  Md. 
1,  87  Atl.  nil;  Henderson's  Tobacco,  11 
Wall.  657,  20  L.  ed.  235;  Henrietta  Min. 
&  Mill  Co.  V.  Gardner,  173  U.  S.  123,  43 
L.  ed.  637.  19  Sup.  Ct.  Rep.  327;  Public 
Service  Commission  Law,  Laws  of  1913,  p. 
556. 

Messrs.  John  T.  Barker,  Attorney  Gen- 
eral, Vee  B.  Evring,  and  F.  M.  FItcli,  As- 
sistant Attorneys  General,  for  the  State: 

If  it  should  be  held  that  the  Public  Serv- 
ice Commission  act  gave  the  Commission 
power  to  fix  any  rate  above  the  statutory 
maximum  rat(>s,  then  such  construction  of 
said  act  would  make  it  unconstitutional 
and  void. 

State  ex  rel.  Barker  v.  Assurance  Co.  251 
Mo.  278,  46  L.R.A.(K.S.)  955,  158  S.  W. 
640,  Ann.  Cas.  191 5A,  247. 

The  1-cent  rate  provided  for  the  state  to 
pay  for  carrving  her  Militia  is  proper,  and 
I..R.A.1915C. 


the  statute  is  neither  discriminatory  in  its 
elTect  nor  unreasonable  in  its  classilication. 

State  ex  rel.  Simpson  v.  Chicago,  M.  i, 
St.  P.  R.  Co.  118  Minn.  380,  41  L.R.A. 
(X.S.)  524,  137  N.  VV.  2,  Ann.  Cas.  lOlSE, 
494 ;  Atlantic  4,  P.  R.  Co.  v.  United  States, 
76  Fed.  180;  Interstate  Commerce  Commis- 
sion V.  Baltimore  &  O.  R.  Co.  145  U.  S.  203, 
36  L.  ed.  699,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844. 

Section  8396  is  not  in  conflict  with  §  30, 
art.  II.,  of  Missouri  Constitution,  and  §  1, 
art.  XIV.,  of  the  Amendments  to  the  United 
States  Constitution. 

'  Julian  v.  Kansas  City  Star  Co.  209  Mo. 
67,  107  S.  W.  496;  International  Harvester 
Co.  v.  Missouri,  234  U.  S.  199,  58  L.  ed. 
1276,  52  L.R.A.(X.S.)  52.5,  34  Sup.  Ct 
Rep.  859;  State  ex  rel.  Simpson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  118  Minn.  383,  41  L.R.A. 
(X.S.)  524,  137  N.  \V.  2,  Ann.  Cas.  1913E, 
494;  State  v.  Missouri  P.  R.  Co.  242  Mo. 
339,  147  S.  W.  118;  Roeder  v.  Robertson, 
202  Mo.  522,  100  S.  W.  1080;  Chilton  v. 
St.  Louis  &  I.  M.  R.  Co.  114  Mo.  88,  19 
L.R.A.  269,  21  S.  W.  457;  Younger  v. 
Judah,  111  Mo.  303,  16  L.R.A.  558,  33  .:Vm. 
St.  Rep.  527,  19  S.  \V.  1109;  Missouri  P. 
R.  Co.  V.  Kansas,  216  U.  S.  262,  .>4  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330. 

The  state,  in  the  exercise  of  its  sovereign 
power,  may  require  a  public  utilities  body 
to  render  a  service  at  a  less  rate  than  is 
charged  individuals.  Such  a  requirement 
is  not  illegal  or  unreasonable. 

Willcox  V.  Consolidated  Gas  Co.  212  U. 
S.  19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134, 
29  Sup.  Ct.  Rep.  192,  15  Ann.  Cas.  1034; 
Interstate  Commerce  Commission  v.  Balti- 
more &  O.  R.  Co.  145  U.  S.  263,  278,  36 
L.  ed.  699,  704,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Atlantic  &  P.  R.  Co.  v. 
United  States,  76  Fed.  189. 

The  statute  in  question  will  not  be 
stricken  down  as  confiscatory,  until  such 
fact  is  made  to  appear  beyond  a  reasonable 
doubt. 

State  V.  Cantwell,  179  Mo.  261,  78  S.  W. 
509. 

The  legislature  having  enacted  a  1-eent 
rate  for  the  transportation  of  the  Militia, 
that  rate  is  presumed  to  be  compensatory. 

State  ex  rel.  Simpson  v.  Chicago,  M.  A 
St.  P.  R.  Co.  118  Minn.  384,  41  L.R.A. 
(N.8.)  524,  137  N.  W.  2,  Ann.  Cas.  191.3E, 
494;  Atlantic  4  P.  R.  Co.  v.  United  States, 
76  Fed.  190:  Chicago  t  G.  T.  R.  Co.  v.  Well- 
man,  143  U.  S.  339,  36  L.  ed.  176,  12  Sup. 
Ct.  Rep.  400;  San  Antonio  Traction  Co.  v. 
Altgelt,  200  U.  S.  304,  50  L.  ed.  492,  26 
Sup.  Ct.  Rep.  261;  Atlantic  Coast  Line  R. 
Co.  V.  North  Carolina  Corp.  Commiasion, 
20«  U.  S.  1,  51  L.  ed.  933,  27  Sup.  Ct.  B^ 
585,  11  Ann.  Cas.  398. 
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Faris,  J.,  delivered  the  opinion  of  the 
court: 

It  is  patent  that  the  demurrer  to  the 
alternative  writ  of  mandamus  is  well  taken, 
if,  as  defendant  contends,  §  1  of  "An  Act 
to  Establish  the  Maximum  Rates  to  be 
Charged  by  Railroad  Companies  for  Trans- 
porting the  Organized"  Militia,  etc.  (Laws 
1909,  pp.  368  and  309),  now  §  8396,  is  un- 
constitutional. In  the  last  analysis  this  is 
the  only  question  in  the  case.  Other  mat- 
ters of  minor  moment  are  urged,  but  none 
of  the  latter  is  of  any  decisive  importance 
in  a  final  determination  of  the  real  ques- 
tion in  issue. 

In  order  that  we  may  have  the  matter 
under  discuBsion  plainly  before  us,  we  set 
out  said  §  8396  below:  "Whenever  it  shall 
be  necessary  for  the  organized  Militia  of 
the  state,  designated  the  National  Guard  of 
Missouri,  to  travel  on  any  railroad  between 
points  wholly  within  this  state  on  military 
duty,  ordered  by  the  governor,  the  rate 
charged  shall -not  exceed  1  cent  per  mile 
for  the  transportation  of  each  officer  and 
enlisted  man,  with  not  to  exceed  100  pounds 
of  baggage  or  camp  equipage,  and  the  in- 
dividual, company  or  corporation  owning, 
operating,  controlling  or  leasing  such  road 
or  part  thereof  shall  be  limited  to  such  com- 
pensation therefor,  and  shall  not  charge, 
demand  or  receive  any  greater  rate  or  com- 
pensation for  such  service." 

Defendant,  to  escape  the  force  of  the 
above  section,  says  that  it  violates  the 
provisions  of  §  23  of  article  12  of  our 
Constitution,  which  reads  thus:  "Ko  dis- 
crimination in  charges  or.  facilities  in 
transportation  shall  be  made  between  trans- 
portation companies  and  individuals,  or  in 
favor  of  cither,  by  abatement,  drawback  or 
otherwise;  and  no  railroad  company,  or 
any  lessee,  manager  or  employee  thereof, 
shall  make  any  preference  in  furnishing 
cars  or  motive  power." 

And  that  it  also  violates  the  provisions 
of  §  14  of  article  12  of  the  Constitution 
of  Missouri,  which  thus  provides:  "Rail- 
ways heretofore  constructed,  or  that  may 
hereafter  be  constructed  in  this  state,  are 
hereby  declared  public  highways,  and  rail- 
road companies  common  carriers.  The  gen- 
eral assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimination 
and  extortion  in  the  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads 
in  this  state,  and  shall  from  time  to  time 
pass  laws  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  of 
passengers  and  freight  on  said  railroads, 
and  enforce  all  such  laws  by  adequate  pen- 
alties." 

Other  specific  contentions  of  unconstitu- 
tionality are  also  urged,  as  the  demurrer 
L.R.A.191.5C. 


shows,  the  which  we  shall  discuss  when,  and 
if,  we  reach  them. 

I.  It  will  be  noted  that  §  23,  supra,  for- 
bids discrimination  as  between,  or  in  favor 
of,  transportation  companies  and  individ- 
uals. The  discrimination  here  confronting 
us  is  not  between  "transportation  compa- 
nies and  individuals,"  nor  is  it  in  favor  of 
such  companies  or  individuals.  We  judi- 
cially know  that  the  organized  Militia  of 
the  state,  when  traveling  "on  orders  from 
the  governor,"  travels  at  the  expense  of  the 
state,  and  that  therefore  the  conditions  pre- 
sent a  case  of  discrimination  in  favor  of 
the  state  of  Missouri.  The  suggestion 
urged  on  us  that  the  United  States  in  the 
end  recoups  the  state  of  Missouri  for  these 
outlays  does  not  affect  the  argument,  so 
we  need  not  inquire  whether  this  be  true 
or  not.  Since,  if  it  be  so,  said  §  8396 
makes,  in  the  last  analysis,  a  prima  facie 
case  of  discrimination  in  favor  of  the 
United  States  as  against  any  and  all  per- 
sons who,  not  being  members  of  the  or- 
ganized Militia  traveling  on  orders  from 
the  governor,  are  required  to  pay  fare  at 
the  rate  of  2  cents  per  mile.  Neither  tlie 
state  nor  the  United  States  is  mentioned 
in  said  §  23,  supra,  so  no  ban  thereby  is 
laid  against  either,  which  forbids  in  their 
favor  a  discrimination.  We  do  not  think 
§  23  of  article  12  of  the  Constitution  is 
in  point.  ' 

II.  The  applicable  part  of  §  14,  supra, 
of  the  Constitution,  which  defendant  con- 
tends renders  said  §  8396  unconstitutional, 
is  the  inhibition  contained  in  the  words: 
"The  general  assembly  shall  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimi- 
nation and  extortion  in  the  rates  of  freight 
and  passenger  tariffs  on  the  different  rail- 
roads in  this  state." 

It  is  contended  that  since  the  Constitu- 
tion in  plain  terms  requires  the  legislature 
to  "pass  laws  to  .  .  .  prevent  unjust 
discrimination  ...  in  the  rates  of 
.  .  passenger  tariffs  on  the  different 
railroads,"  by  this  language  and  the  unmis- 
takable command  of  its  converse,  it  forbids 
the  legislature  to  pass  any  law,  the  effect  of 
which  is  to  produce  a  plain,  and  an  alleged 
unjust,  discrimination.  May  the  legisla- 
ture, having  by  the  express  command  of  the 
organic  law  a  duty  laid  upon  it  to  do  a 
certain  thing,  not  only  fail  to  do  that  thing, 
but  without  any  other  authority  frpm  the 
Constitution  d  >  the  diametrically  contrary 
thing?  We  do  not  think  so.  Such  a  con- 
clusion in  the  light  of  our  Constitutlbn 
would  serve  as  the  mother  in  logic  of  a 
pestiferous  brood  of  vicious,  absurd;  and 
outrageous  laws,  which  like  chickens  would 
come  home  to  us  to  roost  and  vex  us.  For 
if  the  legislature  may  validly  pass  a  statute 
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compelling  the  railroads  to  carry  members 
of  the  organized  Militia  for  1  cent  per  mile, 
and  thus  save  to  the  state  at  the  expense 
of  the  railroads,  1  cent  for  each  mile 
traveled,  it  may,  by  the  same  token,  pass 
an  act  requiring  such  transportation  to  be 
furnished  for  1  mill  per  mile;  likewise  it 
may  pass  a  statute  requiring  all  transpor- 
tation, both  of  freight  and  paaaengers,  mov- 
ing at  the  ultimate  expense  of  the  statSy  to 
be  furnished  at  a  merely  nominal  cost.  We 
bear  in  mind,  of  course,  such  exceptions,  if 
any,  as  might  arise  from  the  constitutional 
provision  which  forbids  the  giving  of  "free 
passes  or  tickets  at  a  discount"  to  state 
officers  and  others.  Mo.  Const.  §  24,  art.  12. 
Similar  statutes,  in  the  main  features 
thereof,  have  been  before  the  supreme  court 
of  both  Kansas  and  Minnesota.  Though 
Kansas  has  no  such  constitutional  provision 
as  we  have  here  under  discussion,  it  was 
yet  held  in  that  state  ( Re  Gardner,  84  Kan. 
264,  33  L.R.A.(N.S.)  956,  113  Pac.  1054) 
that  a  statute  which  required  railroads  to 
furnish  transportation  to  the  officers  and 
men  of  the  Kansas  National  Guards  when 
traveling  to  perform  military  duty  under 
orders  from  competent  authority,  was  in- 
valid, for  that  it  doiied  to  the  railroads 
the  equal  protection  of  the  laws  guaranteed 
by  the  14th  Amendment  to  the  Constitution 
of  the  United  States.  In  Minnesota,  which 
likewise  has  no  such  section  in  its  Consti- 
tution as  §  23  of  art.  12,  supra,  a  1  cent 
per  mile  fare  statute  for  the  benefit  of  the 
organized  Militia  and  state  Xaval  Reserves 
was  held,  in  the  case  of  State  ex  rel.  Simp- 
son v.  Chicago,  M.  &  St.  P.  R.  Co.  118 
Minn.  380,  41  L.R.A.(N.S.)  524,  137  N.  W. 
2,  Ann.  Cas.  1913E,  494,  not  to  violate 
either  the  Federal  or  state  Constitutions  in 
respect  that  it  took  the  property  of  the 
railroad  without  compensation,  or  without 
due  process  of  law,  or  that  it  deprived  it 
of  the  equal  protection  of  the  laws.  That 
these  opposite  and  contrary  rulings  are  ir- 
reconcilable goes  without  saying,  but  in  the 
view  we  hold  of  this  case  in  the  light  of 
the  inhibition  directed  to  our  state  legis- 
lature by  §  14  of  article  12  of  our  Consti- 
tution, y>.e  are  not  necessarily  called  on  to 
reconcile  ihe  wide  differences  existing  in 
the  views  held  by  the  able  jurists  who 
wrote  these  adverse  holdings.  While  the 
precise  contentions  held  in  judgment  in  the 
cases  of  State  ex  rel.  Simpson  v.  Chicago. 
M.  &  St.  P.  R.  Co.  and  Re  Gardner,  supra, 
to  wit,  that  our  statute  violates  those  Fed- 
eral and  state  constitutional  provisions 
guarantying  due  process  of  law,  and  the 
Federal  Constitution's  provision  guaranty- 
ing the  equal  protection  of  the  laws,  are 
all  raised  by  defendant  in  the  instant  case, 
we  need  not  discuss  them,  since  we  havp 
L.R.A.1915(  . 


another  constitutional  provision  equally  in 
point,  and  not  subject  to  doubt  and  con- 
trariety of  ruling. 

The  Supreme  Court  of  the  United  States, 
passing  upon  an  analogous  matter  in  the 
case  of  Lake  Shore  &  M.  S.  R.  Co.  v.  Smith, 
173  U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct 
Rep.  565,  likewise  held  that  a  xtatute  of 
Michigan  requiring  railroads  to  issue  1,000- 
mile  tickets  and  sell  them  at  a  price  fixed 
by  such  statute  took  the  property  of  the 
railroad  without  due  process  of  law,  and 
failed  to  afford  to  the  railroad  the  equal 
protection  of  the  laws,  and  thus  violated 
the  14th  Amendment  to  the  Constitution 
of  the  United  States.  The  Constitution  of 
Michigan  was  not,  of  course,  under  review 
or  there  held  in  judgment,  since  it  was  not 
the  province  of  the  Supreme  Court  of  the 
United  States  to  pass  upon  whether  the 
statute  violated  the  Constitution  of  Michi- 
gan. The  latter  matter  was  for  the  courts 
of  Michigan  to  determine.  The  statute  of 
Michigan  so  held  to  violate  §  1  of  the  14th 
Amendment  provided,  in  substance,  that  all 
railroads  in  Michigan,  whether  intrastate 
or  interstate,  should  keep  for  sale  and  sell 
at  all  principal  ticket  offices  1,000-mile 
tickets  at  a  p^ice  not  to  exceed  $20  in  the 
Lower  Peninsula  and  $25  in  the  Upper  Pen- 
insula; that  such  tickets  should  be  non- 
transferable, valid  for  two  years  from  the 
date  of  the  purchase  thereof,  and  whenever 
required  by  the  purchaser,  should  be  issued 
in  the  names  of  such  purchaser  and  his 
wife  and  children,  designating  the  names 
of  the  purchaser  and  each  member  of  the 
family  on  such  tickets. 

The  court  of  appeals  of  New  York  in  the 
case  of  Beardsley  v.  New  York,  L.  E.  & 
W.  R.  Co.  162  N.  Y.  230,  66  N.  E.  488, 
likewise  held  that  a  1000-mile  ticket  law, 
similar  to  that  held  in  judgment  in  Lake 
Shore  &  M.  S.  R.  Co.  v.  Smith,  supra, 
was  invalid  because  it  violated  the  provi- 
sions of  §  I  of  the  14th  Amendment  to  tlie 
Constitution  of  the  United  States.  The 
identical  point  has  been  similarly  ruled  in 
other  jurisdictions;  in  fact,  in  every  juris- 
diction to  which  our  attention  has  been 
called,  and  in  which  the  question  has  aria- 
en.  State  ex  reL  McCxie  v.  Great  Northern 
H.  Co.  17  N.  D.  370,  116  N.  W.  89:  Com. 
v.  Atlantic  Coast  Line  R.  Co.  106  Va.  61. 
7  L.R.A.(N.S.)  1086,  117  Am.  St.  Rep.  983, 
55  S.  E.  572.  9  Ann.  Cas.  1124.  It  may  be 
objected  that  the  opinions  of  the  state 
courts  following  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  supra, 
upon  a  Federal  question,  prove  nothing 
of  moment;  that  it  is  but  a  "piling  of 
Pelion  upon  Ossa."  This  is  conceded.  The 
state  courts  are   compelled  to   follow  the 
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Federal  courts  upon  Federal  questions. 
But  it  does  show  witU  some  degree  of  cer- 
tainty that  the  consensus  of  opinion  is 
that  the  Supreme  Court  of  the  United 
States  is  still  adhering  to  the  views  ex- 
pressed in  the  Lake  Sliore-Smith  Case,  su- 
pra, and  that  the  case  of  Willcox  t.  Con- 
solidated Gas  Co.  212  U.  S.  19,  53  L.  ed. 
382,  48  L.K.A.(N.S.)  1134,  29  Sup.  Ct.  Kep. 
192,  15  Ann.  Cas.  1034,  is  not  in  conflict, 
as,  certainly  in  our  views,  it  is  not  in  point 
therewith,  though  counsel  rely  with  much 
assurance  thereon,  as  likewise  does  the 
supreme  court  of  Minnesota  in  the  Simp- 
son Case,  supra.  Briefly,  the  Willcox  Case, 
supra,  held  that  so  long  as  the  total  in- 
come of  an  established  gas  company,  mo- 
nopolistic as  to  its  occupancy  of  the  field, 
furnished  an  adequate  profit  upon  the  cap- 
ital and  plant  employed,  it  did  not  legally 
matter  that  as  to  some  customers,  namely, 
the  city  and  its  departments,  the  profit  was 
not  enough  to  do  so. 

So  if,  by  reason  of  paucity  of  provisions 
in  our  organic  law,  we  had  been  compelled 
to  resort  (as  counsel,  among  other  points, 
urges  us  to  do)  to  the  inhibitions  of  the 
14th  Amendment  against  the  passage  of 
any  state  law  which  deprives  a  person  of 
his  property  without  due  process  of  law, 
or  which  denies  to  such  person  the  equal 
protection  of  the  laws,  we  could,  in  the 
above  cases,  and  that  of  Re  Gardner,  84 
Kan.  264,  33  L.R.A.(N.S.)  936,  113  Pac. 
1054,  find  authority  well  grounded  and 
well  reasoned  for  our  holding.  But  the 
makers  of  our  own  state  Constitution,  ap- 
parently zealous  to  prevent  discrimination 
and  preserve  fairness  of  treatment,  not  only 
placed  in  our  organic  law  the  two  sections 
which  we  quote  above  and  with  which  we 
began  this  opinion,  but  also  §  12  of  article 
12,  foj-biddiug  discrimination  in  short  as 
opposed  to  long  hauls;  §  24  of  article  12, 
which  forbids  the  giving  of  passes,  or  the 
sale  of  tickets  at  a  discount  to  certain  stat- 
ed officers,  and  §  30  of  article  2,  which 
forbids  that  any  person  shall  be  "deprived 
of  life,  liberty,  or  property  without  due 
process  of  law."  We  merely  mention  these 
provisions  arguendo  to  point  the  moral 
that  the  Constitution  makers  labored  to 
prohibit  discriminations,  rebates,  combina- 
tions, monopolies,  and  unfair  practices 
which  might  confer  upon  some  patrons  of 
railroads  advantages  not  attainable  by  oth- 
ers. We  are  not  saying  that  they  apply 
to  the  instant  case.  On  the  contrary,  we 
say  they  do  not.  W'e  mention  them  to  em- 
phasize the  frame  of  mind  of  the  Constitu- 
tion makers. 

While  Alabama  (§  243,  Const.  1901), 
Kansas  (§  10,  art.  17,  Const.  1874),  Colo- 
rado (§  6,  art.  15,  Const.  1876),  Georgia 
L.R  A.1915C. 


{%  1,  §  2,  art.  4,  Const.  1877),  Illinois  (§ 
15,  art.  11,  Const.  1870)  Mississippi  (§  18U, 
Const.  1890),  Pennsylvania  (§  3,  art.  17, 
Const.  1874),  South  Dakota  (§  17,  art.  17. 
Const.  1889),  Texas  (§  2,  art.  10,  Const. 
1874),  Utah  (§  15,  art.  12,  Const.  1895), 
Washington  (§  18,  art.  12,  Const.  1889), 
and  West  Virginia  (§  9,  art.  11,  Const. 
1872),  each  has  provisions  in  their  several 
Constitutions,  either  making  it  the  duty 
of  their  legislatures  to  pass  laws  to  pre- 
vent unjust  discriminations  in  freight  and 
passenger  rates  upon  railroads  and  com- 
mon carriers,  similar  to  our  own  constitu- 
tional provision  (§  12,  art.  12,  Mo.  Const. 
1875),  or  providing  that  no  such  discrimi- 
nation shall  be  permitted,  yet  our  atten- 
tion has  not  been  called  to,  nor  have  we 
been  able  to  find,  any  case  in  either  of  these 
states  on  the  precise  point.  Nevertheless 
we  feel  neither  hesitation  nor  doubt  that 
§  8396,  Rev.  Stat.  1909,  is  invaUd,  though 
we  bear  in  mind  the  strict  rule  we  are  en- 
joined to  follow  in  declaring  a  law  uncon- 
stitutional (State  V.  Baskowitz,  250  Mo. 
82,  156  S.  W.  945,  Ann.  Cas.  1915A,  477; 
State  y.  Thompson,  144  Mo.  314,  46  S.  W. 
191),  for  it  contravenes  the  provisions  of 
§  14  of  article  12  of  our  Constitution,  pro- 
vided we  shall  conclude  that  the  discrimi- 
nation compelled  by  its  provisions  is  an 
"unjust  discrimination."  Let  us  look  to 
this  point. 

III.  We  do  not  understand  that  the  de- 
fendant contends  against  the  authority  of 
the  legislature  reasonably  to  regulate  its 
rates  of  passenger  fare.  This  authority  is 
well  settled;  but  likewise  is  it  well  settled 
that  the  exercise  of  such  right  must  be  ac- 
complished by  means  which  do  not  result 
in  depriving  the  railroad  of  due  process  of 
law  or  of  the  equal  protection  of  the  laws. 
This  is  the  general  rule,  based  wholly  upon 
a  consideration  of  the  Federal  questions  in- 
volved, and  without  any  specific  reference, 
as  a  rule  of  decision,  to  our  own  constitu- 
tional provision  (§  14,  art.  12,  Const.  1873) 
now  being  considered. 

In  the  year  1907  the  general  assembly  of 
Missouri  passed  an  act  (Laws  1907,  pp. 
170,  171)  so  amending  §  1192,  Rev.  Stat. 
1890  (now  §  3232,  Rev.  Stat.  1909),  as  to 
fix  the  maximum  fare  permitted  to  be 
charged  by  railroads  of  defendant's  class 
for  the  transportation  of  adult  persons,  at 
2  cents  per  mile,  and  for  children  under 
twelve  years  of  age  at  1  cent  per  mile.  A 
reference  to  §  3232,  as  this  section  now 
appears  in  our  statutes,  will  disclose  that 
it  does  not,  upon  its  face,  specifically  pur- 
port to  fix  or  "establish  reasonable  maxi- 
mum rates  of  charges  for  the  transporta- 
tion of  passengers,"  authority  for  which 
is  conferred  by  §  1  of  article  12,  supra,  of 
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the  Constitution,  nor  is  said  §  14,  eitlicr 
epeciflcally  or  by  the  language  adopted,  in 
any  wise  referred  to  in  thie  statute.  Since, 
however,  the  only  constitutional  power  to 
establish  a  reasonable  maximum  rate  of 
charge  for  such  service  comes  from  said 
§  14  of  the  Constitution,  and  since  said 
statute  indubitably  does,  by  its  terms,  fix 
a  maximum  rate  of  charges,  it  follows  that 
tlie  rate  of  2  cents  per  mile  per  person  so 
fi.\ed  by  said  §  3232  is  prima  facie  a  "rea- 
sonable maximum  rate."  The  fixing  of  the 
passenger  fares  at  such  sum  is  presump- 
tively a  legislative  determination  that 
such  sum  is  "reasonable;"  that  is  to  say, 
a  reasonable  compensation  for  the  service 
rendered.  State  ex  rel.  Missouri  Southern 
R.  Co.  V.  -Public  Service  Commission,  259 
Mo.  704,  168  S.  W.  1156;  Atlantic  &  P.  R. 
Co.  V.  United  States  (D.  C.)  76  Fed.  186; 
Re  Gardner,  supra.  Such  presumption  is 
only  prima  facie,  and  may,  of  course,  be 
overthrown  by  an  adequate  showing  in  a 
proper  proceeding  of  the  value  of  the  capi- 
tal employed,  and  of  expenses  and  receipts 
during  an  adequate  period.  Chicago  &.  G. 
T.  R.  Co.  V.  Wellman,  143  U.  S.  339,  36 
L.  ed.  176,  12  Sup.  ft.  Rep.  400;  Dow  v. 
Beidelman,  123  U.  S.  680,  31  L.  ed.  841,  2 
Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep.  1028; 
Budd  v.  New  York,  143  U.  S.  517,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  468;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  401,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047. 

In  passing,  and  before  coming  to  a  dis- 
cussion of  the  main  question,  we  may  say 
that  we  cannot  lend  our  concurrence  to 
the  bold  position  assumed  by  the  state  here, 
— that  neither  the  Constitution  nor  the 
statute  forbidding  discrimination  relates  to, 
or  is  binding  upon,  the  state  of  Missouri. 
On  the  contrary,  there  is,  we  think,  noth- 
ing in  its  alleged  sovereignty,  or  in  the 
fact  that  by  our  Constitution  railroads  are 
declared  to  be  public  highways,  which  will 
serve  to  absolve  the  state  from  the  applica- 
tion to  it  of  its  own  Constitution  and  stat- 
utes. Yet  we  gather  that  some  such  view 
is  involved  in  the  position  of  learned  coun- 
sel for  the  state.  For  our  attention  is 
called  to  the  case  of  Atlantic  &,  P.  R.  Co. 
V.  United  States  (D.  C.)  76  Fed.  186, 
wherein  the  ruling  is  made  that  the  said 
railroad  may  be  compelled  to  transport 
soldiers  traveling  at  the  expense  of  the 
United  States  at  a  fare  50  per  cent  less 
than  that  charged  private  persons  for  simi- 
lar transportation  and  service.  The  latter 
case  is  no  authority  for  the  view  that  the 
state,  by  virtue  of  its  inherent  sovereignty, 
may  exact  from  a  common  carrier  a  dis- 
criminatory rate,  or  a  rate  less  than  that 
charged  to  a  private  person  for  a  like  serv- 
L.R.A.191.5C. 


ice.  The  railroad  affected  by  the  ruling 
in  the  case  of  Atlantic  &  P.  R.  Co.  v. 
United  States,  supra,  was  what  is  called 
a  "Land  Grant  Railroad,"  as  to  which  the 
right  to  exact  a  lower  rate  for  service  ren- 
dered to  the  United  States  lies  in  a  solemn 
legislative  contract  to  this  effect,  it  is, 
we  think,  surely  too  unreasonable  for  dig- 
nified discussion  to  consider  whether  §  14 
of  article  12  of  our  Constitution,  which  de- 
clares railroads  to  be  "public  highways," 
nullifies,  by  the  use  of  the  word  "public," 
the  provision  of  §  21  of  article  2,  which 
forbids  the  taking  of  private  property  for 
"public  use  without  just  compensation." 
Some  such  idea  must  have  been  in  the 
minds  of  the  makers  of  the  Constitution 
as  this,  since  §  20  of  article  2  of  the  Con- 
stitution forbids  the  taking  of  private  prop- 
erty for  private  use;  the  railroads  could 
not  exercise  the  right  of  eminent  domain 
in  the  absence  of  a  provision  thus  fixing, 
in  a  sense,  their  public  character.  The 
nature  of  this  character  and  the  sense  in 
which  such  railroads  are  public  highways 
may  be  deduced  by  the  curious,  pursuant 
to  the  "method  of  exclusion,"  by  an  exam- 
ination of  the  cases  construing  said  "public 
highway"  provision  in  §  14,  supra.  Heman 
Constr.  Co.  v.  Wabash  R.  Co.  206  Mo.  172, 
12  L.R.A.(N.S.)  112,  121  Am.  St.  Rep. 
649,  104  S.  W.  67,  12  Ann.  Cas.  630;  Ne- 
vada use  of  Gilfillan  v.  Eddy,  123  Mo.  546, 
27  S.  W.  471;  Farber  v.  Missouri  P.  R. 
Co.  116  Mo.  81,  20  L.R.A.  360,  22  S.  W. 
631,  8  Am.  Neg.  Cas.  475;  Hyde  v.  Misiouri 
P.  R.  Co.  110  Mo.  272,  19  S.  W.  483.  We 
need  not  here  pursue  it  further. 

Is  the  discrimination  unjust?  If  a  dis- 
crimination be  apparent,  as  it  is  in  the 
instant  case,  it  does  not  follow  as  an  inevi- 
table corollary  that  it  is  an  unjust  dis- 
crimination. It  needs  neit]>er  a  statute 
nor  a  constitutional  provision  to  make  un- 
just discrimination  unlawful,  for  such  dis- 
crimination was  forbidden  by  the  common 
law.  Porcher  v.  Xortheastcm  R.  Co.  14 
Rich.  L.  181;  Hannibal  &  St.  J.  R.  Co.  v. 
Swift,  12  Wall.  262,  20  L.  ed.  423;  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exch.  30, 
7  Eng.  Ry.  &  C.  Cas.  310,  21  L.  J.  Exch. 
N.  S.  286;  4  Elliott.  Railroads,  1467. 
While  the  question  has  arisen  as  a  rule 
in  cases  brought  by  a  shipper  injured  in 
his  business  by  such  alleged  discrimination, 
to  recover  damages  (Sloan  v.  Pacific  R. 
Co.  61  Mo.  24,  21  Am.  Rep.  397),  or  in 
proceedings  against  railroads  for  violations 
of  statutory  provisions  forbidding  discrimi- 
nations (I^uisville  &  N.  R.  Co.  v.  Com. 
108  Ky.  628,  57  S.  W.  508),  we  can  yet  see 
no  valid  reason  for  not  applying  the  learn- 
ing in  the  other  oases  as  a  decisive  test 
in  determining  whether  the  1  cent  Militia 
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fare  statute  is  unjustly  discriminatory  as 
the  term  is  used  in  our  Constitution.  For 
if  a   railroad   be  forbidden   by  law  or   by 


crimination  does  not  deny  the  equal  pro- 
tection of  the  laws.  Opinion  of  Justices, 
166  Mass.  S89,  34  L.R.A.  58,  44  N.  E.  625; 


the  Constitution,  to  make  unjust  discrimi- 1  Pacific  Exp.  Co.  t.  Seibert,  142  U.  S.  339, 


nations,  it  follows  surely  that  it  cannot  by 
law  be  compelled  to  make  them. 

Arbitrary  discriminations  alone  are  un- 
just; if  the  differenee  in  rates  be  based 
upon  a  reasonable  and  fair  difference  in 
conditions  which  equitably  and  logically 
justify  a  different  rate,  it  is  not  an  unjust 
discrimination.  Interstate  Commerce  Com- 
mission V.  Alabama  Midland  R.  Co.  168 
U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep. 
45;  Interstate  Commerce  Commission  v. 
Chicago  G.  W.  R.  Co.  209  U.  S.  108,  62 
L.  ed.  705,  28  Sup.  Ct.  Rep.  493;  Bayles 
v.  Kansas  P.  R.  Co.  13  Colo.  181,  5  L.R.A. 
480,  2  Inters.  Com.  Rep.  643,  22  Pac.  341; 
Root  V.  Long  Island  R.  Co.  114  N.  Y.  300, 
4  L.R.A.  331,  2  Inters.  Com.  Rep.  576,  11 
Am.  St.  Rep.  643,  21  N.  E.  403;  Lough  v. 
Outerbridge,  143  N.  Y.  271,-25  L.R.A.  674, 
42  Am.  St.  Rep.  712,  38  N.  E.  292;  Hoover 
T.  Pennsylvania  R.  Co.  156  Pa.  220,  22 
L.R.A.  263,  36  Am.  St.  Rep.  43,  27  Atl. 
282.     Illustrating   this   view,   it   was   held 


35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct.  Rep.  250;  American  Sugar  Ref. 
Co.  V.  Louisiana,  171)  U.  S.  89,  92,  45  L. 
ed.  102,  103,  21  Sup.  Ct.  Rep.  43.  In  this 
case  the  selection  of  a  class  is  not  entirely 
arbitrary.  The  education  of  children 
throughout  the  commonwealth  is  a  sub- 
ject for  legislation  which  has  occupied  the 
thoughts  of  our  lawmakers  from  early 
times.  The  duty  of  It^islatures  and  mag- 
istrates to  be  diligent  in  the  promotion  of 
education  among  all  the  people  is  especially 
declared  in  chapter  5,  §  2,  of  the  Constitu- 
tion of  the  commonwealth.  Compulsory  at- 
tendance of  children  in  the  schools  is  pro- 
vided for  by  our  laws.  Rev.  Laws,  chap. 
44,  §  1.  Money  may  be  appropriated  by 
cities  and  towns  for  conveying  pupils  to 
and  from  the  public  schools.  Rev.  Laws, 
chap.  25,  §  15.  It  cannot  be  said  that  the 
legislature  may  not  concern  itself  with  the 
transportation  of  children  to  the  public 
schools   in   the  interest  of   popular  educa- 


in  the  case  of  Com.  v.  Interstate  Consol.  •  tion,  just  as  it  provides  such  children  with 


Street  R.  Co.  187  Mass.  436,  11  L.R.A. 
(N.S.)  973,  73  N.  E.  530,  2  Ann.  Cas.  419, 
that  a  law  requiring  street  railways  to 
carry  pupils  of  the  public  schools  at  rates 
not  in  excess  of  half  the  regular  fare 
charged  others  for  like  hauls  was  constitu- 
tionaL  In  the  course  of  its  opinion,  at 
page  438  of  187  Mass.  the  court  said: 
"The  most  important  and  difficult  question 
in  the  case  is  whether  there  is  constitution- 
al justification  for  a  discrimination  be- 
tween pupils  of  the  public  schools  and  oth- 
er persons.  If  this  were  an  absolute  and 
arbitrary  selection  of  a  class,  independently 
of  good  reasons  for  making  a  distinction, 
the  provision  would  be  unconstitutional 
and  void.  As  was  said  by  Mr.  Justice 
Brewer  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  159,  41  L.  ed.  666,  669,  17 
Sup.  Ct.  Rep.  255,  258:  'Arbitrary  selec- 
tion can  never  be  justified  by  calling  it 
classification.  The  equal  protection  de- 
manded by  the  14th  Amendment  forbids 
this.'  The  subject  of  compelling  a  rail- 
road company  to  make  an  exception  as  to 
its  rates,  in  favor  of  a  certain  class  of  per- 
sons, was  considered  elaborately  in  Lake 
Shore  &  M.  8.  R.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  565,  and 
it  was  held  that  ordinarily  the  legislature 
has  not  power  to  compel  such  action.  The 
subject  is  also  referred  to  in  Wisconsin,  M. 
&  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287,  301, 
46  L.  ed.  194,  201,  21  Sup.  Ct.  Rep.  116. 
But  if  the  difference  is  founded  on  a  rea- 
sonable distinction  in  principle,   such   dis- 
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books  and  other  necessary  articles.  Rev. 
Laws,  chap.  42,  §  35.  So  far  as  this  stat- 
ute merely  gives  help  to  these  pupils  in 
connection  with  their  acquisition  of  knowl- 
edge in  the  schools,  it  is  justified.  As  a 
police  regulation  in  the  interest  of  educa- 
tion, the  law  may  well  require  street  rail- 
way companies  to  permit  these  children  to 
ride  to  school  upon  their  cars  without  prof- 
it to  the  companies,  provided  it  can  be 
done  without  causing  them  loss.  But  if 
such  a  requirement  involves  e.tpense,  the 
cost  can  only  be  put  upon  the  general  tax- 
payers. It  cannot  be  imposed  upon  the 
street  railway  companies,  or  upon  that 
part  of  the  public  which  pays  fares  to 
street  railway  companies.  If,  therefore,  it 
plainly  appeared  that  the  enforcement  of 
this  section  would  cause  expense  to  street 
railway  corporations,  which  they  must  bear 
themselves  or  put  upon  other  classes  of 
passengers  in  the  form  of  increased  fares 
to  make  good  the  loss  from  carrying  school 
children  at  half  rates,  we  should  be  ob- 
liged to  hold  that  there  was  a  taking  of 
property  without  due  process  of  law, 
through  unconstitutional  discrimination." 
In  the  case  of  Re  Gardner,  84  Kan.  loc. 
eit.  267,  33  L.R.A. (N.S.)  956,  113  Pac. 
1055,  the  supreme  court  of  Kansas,  holding 
invalid  a  statute  on  all  fours  with  Ihe  in- 
stant one,  in  the  course  of  its  opinion,  on 
the  phase  of  discrimination,  said:  "This 
court  is  not  inclined  to  the  view  that  the 
power  of  the  legislature  is  completely  ex- 
hausted   by    a   maximum    rate    regulation, 
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and  does  not  so  interpret  the  decision  quot- 
ed. But  members  ol  the  National  Guard 
cannot  be  segregated  from  the  body  of  the 
state's  citizens  and  made  a  preferred  class, 
unless  they  sustain  some  relation  to  tranS" 
portation  by  rail  which,  in  the  nature  of 
things,  indicates  they  should  have  the  bene- 
fit of  an  exceptional  rate.  Classification, 
to  be  valid,  must  be  based  upon  differences 
in  character,  condition,  or  situation  which 
lead  to  that  difference  La  regulation  which 
the  statute  undertakes  to  make.  Thus,  in 
the  case  involving  a  reduced  rate  for  school 
children  on  street  cars  (Com.  v.  Interstate 
Consol.  Street  R.  Co.  187  Mass.  436,  11 
L.R.A.(N.S.)  973,  73  N.  E.  530,  2  Ann. 
Cas.  419),  the  considerations  which  moved 
the  court  to  sustain  the  rate  were,  among 
others,  that  pupils  go  to  and  from  the  pub- 
lic schools  at  hours  when  other  persons 
make  little  use  of  the  cars;  that  they  are 
of  such  a  size  and  age  that  they  occupy 
much  smaller  spaces  than  other  passengers; 
and  that  the  difference  in  rate  was  of  so 
much  importance  to  parents  that  twice  aa 
many  pupils  would  ride  at  half  rate  as  at 
full  rate,  so  that  the  revenue  of  the  carrier 
would  not  be  materially  reduced.  This 
court  neither  approves  nor  disapproves  the 
conclusion  reached  in  that  case,  but  the 
method  employed  for  testing  the  classifi- 
cation upon  which  the  rate  was  based  is 
sound." 

Approving  a  similar  view  upon  the  prin- 
ciple under  discussion,  the  circuit  court  of 
appeals  in  the.  seventh  circuit,  in  the  case 
of  United  States  v.  Chicago  &  N.  W.  R.  Co. 
62  C.  C.  A.  465,  127  Fed.  loc.  cit.  792,  quot- 
ed with  approval  the  rule  laid  down  by  El- 
liott on  Railroads,  vie. :  "Neither  at  common 
law  nor  under  the  Federal  statute  does  the 
mere  fact  that  there  is  a  difference  in  rates 
necessarily  constitute  an  unjust  discrimi- 
nation, since  there  is  no  such  discrimina- 
tion in  cases  where  the  conditions  and  cir- 
cumstances are  essentially  different.  It  is 
the  English  rule  that,  in  passing  upon  the 
question  of  undue  or  unreasonable  prefer- 
ences, various  facts  and  circumstances  must 
be  considered,  and  that  an  undue  prefer- 
ence, within  the  meaning  of  the  statute,  is 
not  shown  by  mere  evidence  of  a  difference 
in  charges.  The  Federal  courts  Have  sub- 
stantially adopted  the  rule  declared  by  the 
English   courts." 

If  members  of  the  organized  Militia  aver- 
aged in  weight  but  one  half  that  which 
other  members  of  the  traveling  public 
weigh,  or  if  they  traveled  at  fixed  hours  or 
times  when  other  business  is  slack,  or  if 
they  carried  far  less,  rather  than  far  more, 
baggage,  equipment,  and  impedimenta  than 
the  ordinary  traveling  person  carries;  or 
if  they  traveled  at  known  and  definitely 
L.R.A.1916C. 


fixed  times,  in  large  bodies,  or  by  the  tr»in- 
load;  or  if  travel  with  them  were  a  matter 
of  personal  volition,  to  be  exercised  or  not 
as  a  low  rate  might  induce,  rather  than 
as  a  matter  of  stern  duty  transacted  under 
order;  or  if  the  service  of  transportation 
required  to  be  furnished  were  of  an  inferi- 
or class  by  a  slow,  unscheduled  train,  rath- 
er than  that  furnished  to  regular  passen- 
gers who  are  compelled  to  pay  2  cents 
per  mile, — there  might  be  some  valid  rea- 
son for  saying  as  a  matter  of  law  that 
the  plain  discrimination  presented  is  not 
an  unjust  discrimination.  Louisville,  E.  & 
St.  L.  Consol.  R.  Co.  v.  Wilson,  132  Ind. 
517,  18  L.R.A.  105,  32  N.  E.  311;  Messen- 
ger v.  Pennsylvania  R.  Co.  37  N.  J.  L.  531, 
18  Am.  Rep.  754;  4  T.  C.  L.  571. 

Upon  this  identical  phase  of  the  case  we 
are  constrained  to  concur  in  what  was  said 
by  the  supreme  court  of  Kansas  in  the 
similar  case  of  Re  Oardner,  supra,  at  page 
268  of  84  Kan.:  "In  accordance  with  the 
principle  recognized  the  legislature  might 
no  doubt  require  that  precedence  be  given 
to  the  transportation  of  troops  over  other 
traffic,  .  .  .  that  special  schedules  be 
adopted,  and  that  other  exceptional  serv- 
ices be  rendered  whenever  the  public  interest 
demands  them.  But  the  law  in  ques- 
tion has  no  such  basis  for  the  discrimina- 
tion which  it  makes.  Major  Mills  stood 
upon  precisely  the  same  footing,  so  far 
as  the  expected  service  to  him  was  con- 
cerned, as  any  other  individual.  The  times 
when  members  of  the  National  Guard  will 
travel  are  as  uncertain  as  for  other  people. 
The  number  who  will  travel  at  any  par- 
ticular time  is  wholly  indefinite.  They 
come  to  the  railroad  stations  singly,  in 
groups,  or  in  larger  bodies,  just  as  other 
citizens  come  singly,  in  groups,  or  in 
crowds,  sufficient  to  load  the  cars  of  one 
or  more  trains.  They  occupy  the  same 
space  and  have  the  same  privileges  as  other 
persons.  Their  movements  are  controlled 
by  duty,  and  not  by  special  inducements, 
and  the  matter  of  rate  can  have  no  effect 
upon  the  volume  of  traffic.  They  are  taken 
up,  carried,  and  set  down  without  any  mark 
or  circumstance  whatever  to  di.stinguish 
them  from  the  general  public,  or  to  dis- 
tinguish the  subject  of  their  transporta- 
tion from  that  of  the  general  public,  exc^ipt 
that  they ,  carry  orders  for  transportation 
without  payment  of  fare  and  at  reduced 
rates.  Without  any  ground,  titerefore,  for 
the  classification,  and  without  any  regard 
to  the  reasonableness  or  unreasonableness 
of  the  regulation,  the  state  simply  demands 
that  its  troops  be  transported  by  rail  at  a 
purely  arbitrary  rate,  which,  so  far  as  the 
principle  involved  is  concerned,  might  be 
1  cent  per  hundred  miles  or  nothing  at  alL 
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No  other  corporation  or  individual  in  the 
state  is  obliged  to  conduct  business  upon 
any  such  partial  and  unequal  conditions,  or 
to  make  any  such  sacrifice  for  the  support 
of  the  National  Guard  or  any  other  public 
institution  or  purpose.  Therefore  the  aet 
denies  the  railroads  the  equal  protection 
of  the  laws." 

It  fairly  follows,  then,  that  if  2  cents 
per  mile  per  passenger  was  a  reasonable 
rate  in  1907,  as  the  general  assembly  by 
legislative  act  by  all  fair  intents  presump- 
tively determined  and  fixed,  then,  in  the 
absence  of  a  showing  of  some  change  in 
-conditions  (and  there  is  no  such  here  in 
the  instant  case),  1  cent  per  mile  per  adult 
passenger  ia  not  reasonable  in  1U09,  when 
the  special  act  favoring  the  organized  Mili- 
tia was  passed,  and  is  not  reasonable  now. 
The  law  prescribing  such  a  rate  was  clearly 
a  discrimination,  and  violative  of  the  pro- 
visions of  said  §  14,  which  provides  for  the 
passage  of  laws  to  prevent  discriminations, 
and  by  its  plain,  cogent  converse  forbids 
the  passage  of  a  law  compelling  the  rail- 
roads to  discriminate,  when,  as  we  have 
concluded  above,  this  discrimination  was 
unjust,  for  that  it  laid  an  extra  burden 
upon  the  railroads. 

We  think  this  view  could  easily  be  sus- 
tained by  the  great  weight  both  of  authori- 
ty and  reason,  on  the  ground  that  it  vio- 
lates the  provisions  of  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  as  was  done  by  the  supreme 
court  of  Kansas  in  the  case  of  Ke  Gardner, 
84  Kan.  267,  33  L.R.A.(X.S.)  956,  113  Pa. 
1055,  and  in  the  analogous  cases  of  Lake 
Shore  4.  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  566, 
,and  the  four  or  five  cases  which  followed 
the  latter  case;  but  fortunately  we  are 
saved  from  the  embarrassment  of  deciding 
between  the  above  cases  and  that  of  State 
-ex  rel.  Simpson  v.  Chicago,  M.  &  St.  P.  R. 
Co.  118  Minn.  380,  41  L.R.A.(N.S.)  524, 
137  N.  W.  2,  Ann.  Cas.  1913E,  494,  by  the 
provisions  of  said  §  14  of  our  Constitu- 
tion, and  so  wc  may  clearly  hold  it  invalid 
for  that  it  is  in  conflict  with  both  the 
«pirit  and  the  letter  of  §  14,  supra,  of  our 
Constitution. 

IV.  Having  reached  this  conclusion,  we 
need  not  take  up  space  to  inquire  whether 
said  §  8396  is  a  bona  fide  effort  to  establish 
rates  and  regulate  railroad  transportation, 
or  whether  it  is  purely  a  revenue  measure, 
ingeniously  designed  to  shift  from  the  tax- 
payers and  from  the  state  revenue  fund, 
to  the  railroads  of  the  state,  a  portion  of 
the  cost  of  maintaining  the  organized  Mi- 
litia. Re  Gardner,  84  Kan.  loc  cit.  260, 
X.R.A.ini.'iC. 


33  L.R.A.(N.S.)  956,  113  Pac  1054.  The 
curious  may  read  in  the  Kansas  case,  su- 
pra, an  interesting  discussion  of  this  phase 
of  the  statute  under  criticism,  and  may 
learn  therefrom  under  what  conditions 
such  special  and  unequal  burdens  may  be 
imposed. 

Otiter  matters  mooted  have,  by  the  con- 
clusion reached,  become  merely  academic; 
for  example,  the  contention  that  Captain 
Moore  and  his  men  were  not  engaged  in 
such  military  duty  as  to  bring  them  with- 
in the  purview  of  the  statute.  If  a  state- 
ment of  this  contention,  in  the  light  of  the 
fact  that  the  governor  is  the  Constitution- 
appointed  commander-in-chief  of  the  Na- 
tional Guard,  and  upon  a  consideration  of 
all  the  statutes  providing  for  the  govern- 
ment of  the  National  Guard,  does  not  plain- 
ly answer  it,  we  will  nevertheless  leave  it 
till  it  becomes  a  live  question  in  a  live 
case. 

Furthermore,  it  is  strenuously  urged  by 
learned  counsel  for  plaintiff  through  many 
pages  of  an  able  brief,  that  we  erred  most 
seriously  in  holding  in  effect  that  the  pow- 
er in  a  proper  case  to  raise  railroad  rates 
above  the  maximum  fixed  in  g  3232,  Rev. 
Stat.  1909,  is  under  our  Constitution  dele- 
gable by  the  legislature,  and  that  by  the 
enaction  of  §  47  of  the  Public  Service  Com- 
mission act  (Laws  1918,  p.  583),  §  3232, 
supra,  is  conditionally  repealed  or  tempo- 
rarily suspended.  State  ex  rel.  Missouri 
Southern  R.  Co.  v.  Public  Service  Com- 
mission, 259  Mo.  704,  168  8.  W.  1156.  In 
this  holding  it  is  contended  we  overlooked 
the  plain  letter  of  the  Constitution,  and  in 
that  case  held  (to  quote  the  epigrammatic 
language  of  counsel)  what  we  "thought  the 
law  ought  to  be  rather  than  what  it  is." 
We  do  not  think  this  question  is  in.  or 
that  it  could  ever  get  into,  this  case,  hav- 
ing conceded,  as  we  do,  the  prima  facie 
reasonableness  of  the  2  cent  rate  till  its 
unreasonableness  be  demonstrated.  Be  this 
as  may  be,  however,  having  come  to  a  con- 
clusion by  another  path,  we  will  leave  this 
question  where  State  ex  rel.  Missouri 
Southern  R.  Co.  v.  Public  Service  Commis- 
sion left  it,  till  it  again  becomes  the  "lion 
in  the  path." 

It  follows,  therefore,  that  the  demurrer 
of  defendant  to  the  alternative  writ  of 
mandamus  should  be  sustained,  and  since 
said  writ  was  improvidently  granted,  it 
should  be  quashed,  and  the  issuance  of  a 
peremptory  writ  denied.     It  is  so  ordered. 

liamm,  Ch.  J.,  and  Brown  and  Walker, 
JJ.,  concur.  Woodson,  J.,  concurs,  and 
also  for  reasons  given  in  case  of  Re  Gardner, 
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84  Kan.  264,  33  L.R.A.(K.S.)  956,  113  Pac. 
1054. 

Bond,  J.,  dissents. 

Graves,  J.,  concurring: 

I  concur  in  the  result  reached  by  the 
majority  opinion,  and  in  most  of  the  rea- 
soning therein  by  our  Brother  Paris,  the 
writer  thereof. 

I  agree  that  §  14  of  article  12  of  the 
Constitution  directs  the  legislature  to  pass 
laws  to  prevent  "unjust  discrimination" 
in  passenger  and  freight  rates.  I  agree 
that  the  converse  of  this  should  also  be 
true,  «.  e.  that  the  legislature  should  not 
itself  pass  a  law  which  makes  "unjust  dis- 
crimination," and  if  it  passes  such  a  law, 
it  should  be  condemned  as  violative  of  the 
spirit  of  this  constitutional  provision.  It 
should  be  noted  that  the  terms  of  this 
constitutional  provision  are  mandatory,  in- 
asmuch as  it  uses  the  word  "shall"  in  a 
mandatory  sense.  However,  there  is  no 
way  of  enforcing  this  mandate  of  the  Con- 
stitution except  by  the  voluntary  act  of  a 
Constitution-loving  legislature.  I  agree, 
further,  that  the  legislature,  in  passing  § 
3232,  Rev.  Stat.  1909,  was  attempting  to 
carry  out  that  other  mandate  of  said  §  14, 
article  12,  of  the  Constitution,  which  im- 
poses upon  the  legislature  the  duty  to 
"from  time  to  time  pass  laws  establishing 
reasonable  maximum  rates  of  charges  for 
the  transportation  of  passengers."  I  also 
agree  that  when  it  did  pass  this  law  it 
was  prima  facie  a  reasonable  maximum 
rate,  and  that  without  there  being  further 
showing,  we  have  a  right  to  say  by  com- 
parison that  the  later  law  is  unjust  and 
discriminatory,  and  therefore  bad. 

I  do  not  agree  to  that  portion  of  my 
brother's  opinion  whereat  he  says:  "Since 
however,  the  only  constitutional  power  to 
establish  a  rate  of  charge  for  such  service 
comes  from  said  §  14  of  ike  Constitution." 

Tlie  italics  are  ours.  This,  in  my  judg- 
ment, is  not  the  only  constitutional  source 
of  power  for  the  I^islature  to  pass  maxi- 
mum passenger  or  freight  laws.  Rate  mak- 
ing is  a  legislative  power  and  has  always 
been  so  held  and  considered.  When,  by 
article  3  of  the  Constitution,  the  powers 
of  state  government  were  divided  into  three 
distinct  departments,  «.  e.,  legislative,  ex- 
ecutive, and  judicial,  and  when,  by  §  1, 
article  4,  the  legislative  powers  were  vested 
in  "the  general  assembly  of  the  state  of 
Missouri,"  such  general  assembly  became 
fully  possessed  with  the  power  to  pass  rate 
laws  of  all  kinds,  such  things  being  legis- 
lative in  character  rather  then  judicial  or 
executive  in  character.  So  that  T  say  the 
legislative  branch  had  full  constitutional 
L.R.A.191i>C. 


power  to  pass  all  kinds  of  rate  laws,  had 
there  been  no  §  14  of  article  12  in  the  Con- 
stitution. This  may  be  important  in  some 
future  litigation  where  the  real  purpose 
of  §  14,  article  12,  will  have  to  be  discussed, 
and  for  that  reason  I  do  not  want  to  be 
recorded  as  announcing  that  said  §  14  is 
the  only  constitutional  authority  for  legis- 
lative action  as  to  maximum  rates  in  Mis- 
souri. 

I  do  not  agree  to  another  conclusion 
which  my  brother  has  reached.  I  think 
that  the  constituti<Hiality  of  §  47  of  the 
Public  Serice  Commission  act  is  fairly 
lodged  in  this  case,  and  that  we  should 
thresh  it  out  at  this  time.  It  is  only  a 
question  of  a  short  time  when  we  will  be 
forced  to  thresh  out  the  question.  If  the 
public  print  is  to  be  believed,  then  at 
this  very  time  the  railroads  of  the  state 
are  asking  the  Public  Service  Commission 
to  raise  their  rates  under  said  §  47,  and 
with  a  showing  that  they  are  justly  entitled 
to  such  a  raise  in  rates.  The  constitution- 
ality of  tliat  section  has  never  been  adjudi- 
cated by  thia  court.  We  did  hold  in  State 
ex  rel.  Missouri  Southern  R.  Co.  v.  Public 
Service  Commission,  259  Mo.  704,  108  S. 
W.  1156,  that  the  legislature  by  said  §  47 
intended  to  authorise  the  Public  Sen'ice 
Commission  to  raise  rates  above  the  maxi- 
mum fixed  by  §  3232,  supra,  but  we  did  not 
pass  upon  the  question  as  to  whether  or 
not  the  statute,  thus  construed,  violated 
§  14  of  article  12  of  the  Constitution. 
This  question  should  be  passed  upon  now^, 
so  that  these  railroads  may  know  whether 
they  shall  go  to  the  Public  Service  Com- 
mission or  to  the  legislature  for  their  need- 
ed redress.  The  question  is  squarely 
lodged  in  this  case,  and  this  is  an  oppor- 
tune time  for  the  judgment  of  the  court 
upon  this  extremely  intricate  question  as 
to  whether  or  not  the  legislature  can,  un- 
der §  14  of  article  12,  delegate  to  any  com- 
mission the  right  to  fix  maximum  rates. 
We  purposely  underscore  the  words  "maxi- 
mum rates."  This  delicate  question  might 
be  stated  otherwise,  and  perhaps  be  made 
plainer.  If  the  legislature  had  the  con- 
stitutional power  without  §  14  of  article 
12  to  fix  rates,  both  maximum  and  mini- 
mum, then  should  said  §  14  be  construed 
as  an  express  limitation  upon  the  power 
of  the  legislature  to  delegate  such  right  to 
a  commission  or  other  body?  But  it  is 
not  my  purpose  to  discuss  the  constitu- 
tionality of  §  47,  supra.  It  is  my  purpose 
to  dissent  from  the  majority  views  in  post- 
poning the  evil  day,  when,  in  my  judgment, 
the  time  is  ripe  for  us  to  act  now. 

I  therefore  concur  in  the  result,  and  in 
such  portions  of  the  opinion  aa  above  in- 
dicated. 
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MISSOURI  SUPREME  COURT. 
(DiTl8ion  No.   1.) 

AUGUST  HUNICKE,  Admr.,  etc.,  of  Fred 
R.  Hunicke,  Deceased,  Respt., 

V. 

MERAMEC  QUARRY  COMPANY,  Appt. 

(_  Mo.  — ,  172  8.  W.  43.) 

Master  and  servant  —  failure  to  pro- 
cure medical  assistance  —  liability. 

1.  A  corporation  whose  employee  is  en- 
gaged in  dangerous  business  for  it  is  liable 
for  his  death  through  its  failure  to  use  rea- 
sonable diligence  to  furnish  him  with  sur- 
gical aid  upon  his  being  so  badly  Injured 
while  in  the  performance  of  his  duties  that 
he  is  physically   or  mentally  incapable  of 


procuring  assistance  for  himself,  and  aid  is 
necessary  to  save  his  life,  although  the  in- 
jury was  not  caused  by  the  fault  of  the  em- 
ployer. 
Same  —  ability     to     show     negligence 

cause  of  death. 

2.  The  liability  of  a  master  for  the  death 
of  an  employee  through  its  failure  to  fur- 
nish him  with  surgical  aid  when  he  is  so 
badly  injured  that  he  is  incapacitated  from 
securing  it  for  himself  cannot  be  made  to 
depend  upon  the  ability  of  the  jury  to  deter- 
mine whether  or  not  death  would  have  en- 
sued even  though  proper  medical  assistance 
had  been  furnished,  but  liability  exists  if  the 
evidence  shows  that  in  all  reasonable  prob- 
ability the  master's  failure  was  the  proxi- 
mate cause  of  death. 

(December  19,  1914.) 


Note.  ^Master's  duty  to  furnish  medi- 
cal aid  to  servant. 

The  earlier  cases  on  this  question  may 
be  found  in  notes  in  28  L.R.A.  546,  and  4 
L.R.A.(N.S.)  49. 

Some  questions  treated  in  the  earlier 
notes  mentioned  which  dealt  generally  with 
the  broad  matter  of  the  master's  duty  to 
provide  his  servants  medical  assistance  have 
been  excluded  from  the  present  note,  having 
been  the  subject  of  other  supplementary 
notes. 

Thus,  the  question  of  the  duty  to  furnish 
medical  aid  to  seamen,  discussed  in  the 
earlier  notes  mentioned,  has  been  excluded. 

So,  this  note  eliminates  such  cases  as 
Van  Valkenburg  v.  Northern  Nav.  Co.  30 
Ont.  L.  Rep.  142,  where  it  was  held  that  the 
owners  of  a  lake  steamer  were  not  legally, 
bound  to  rescue  a  seaman  who,  while  off 
duty,  fell  overboard  as  a  consequence  of  his 
own  negligence,  and  that  they  were  not 
guilty  of  negligence  in  failing  to  use  all 
reasonable  means  to  that  end.  As  to  the 
duty  and  obligation  of  vessel  on  inland  lake 
or  fiver  in  respect  of  sick  or  injured  mem- 
ber of  crew,  see  note  to  Lapier  v.  Beaubien 
Ice  &  Coal  Co.  35  L.R.A.  (N.S.)  199,  sup- 
plementing on  this  question  cases  in  sub- 
division 5  of  note  4  L.R.A.  ( N.S. )  beginning 
on  page  68. 

Another  question  not  discussed  in  this 
note  is  the  power  of  a  conductor  to  hire  a 
physician  to  treat  a  person  injured  by  a 
train.  Sec  as  to  this  the  note  to  Bonnette 
V.  St.  Louis,  L  M.  &  S.  R.  Co.  18  L.R.A. 
(N.S.)  1081.  That  note  is  limited  to  cases 
in  which  the  injured  party  was  a  passenger, 
a  trespasser,  or  a  licensee. 

So,  the  implied  power  of  an  employee  to 
employ  a  physician  to  attend  injured  em- 
ployee is  treated  in  note  to  Atlantic  Ref.  Co. 
V.  Leffingwell,  34  L.R.A. (N.S.)  351,  and 
supplementary  cases  in  note  in  4  L.R.A. 
(N.S.)  pages  58,  62,  63,  66  and  68;  and  the 
later  eases  on  this  question  are  contained  in 
supplementary  note  to  Vanderboget  v. 
Campbell  Mill  County,  post,  808. 

And  the  liability  of  master  for  negligence 
of  physician  or  surgeon  employed  at  the 
L.R.A.1915C. 


master's  expense  to  attend  servant  is  the 
subject  of  a  note  to  J<»ies  v.  Tri-State 
Teleph.  &  Teleg.  Co.  40  L.R.A.  (N.S.)  485, 
supplementing  cases  on  pages  66,  67,  and  63 
of  4  L.R.A. (N.S.) 

As  to  liability  of  master  for  medical  at- 
tendance engaged  by  employee  who,  by  the 
contract  of  employment,  was  entitled  to  such 
attendance,  see  note  to  Jackson  v.  Pacific 
Coast  Condensed  Milk  Co.  37  L.R.A.(N.S.) 
757. 

As  to  liability  of  master  for  services  oi 
physician  whom  he  summons  to  care  tot 
employee,  see  note  to  Norton  v.  Bourke,  18 
L.R.A.(N.8.)  173. 

As  to  liability  for  negligence  of  attend- 
ance furnished  by  relief  department  toward 
which  employees  contribute,  see  notes  to 
Phillips  v.  St.  Louis  &  S.  F.  R.  Co.  17  L.R.A. 
(N.S.)  1167,  Texas  C.  R.  Co.  v.  Zumwalt, 
30  L.R.A.(N.S.)  1207,  and  Nations  v.  Lud- 
ington,  W.  *  V.  S.  Lumber  Co.  48  L.R.A. 
(N.S.)   631. 

As  to  nondelegability  of  duty  to  furnish 
proper  medical  treatment  to  sick  or  in- 
jured servants,  see  note  in  54  L.R.A.  83. 

As  to  right  of  servant  to  recover  for  mas- 
ter's delay  in  taking  him  to  hospital,  see 
note  in  7  L.R.A.(N.S.)  997. 

The  general  question  of  the  care  due  to 
sick  or  disabled  persons  is  covered  by  note 
to  Union  P.  R.  Co.  v.  Cappier,  69  L.R.A.  513. 

Servants  generally. 

Supplementing  cases  in  28  L.R.A.  646, 
and  4  L.R.A.  (N.S.)  50  et  seq. 

In  line  with  Hunicke  t.  Mebaueo 
QUAKRY  Co.  the  duty  of  a  master  toward  an 
injured  employee  in  an  emergency  is  well 
stated  in  Tippecanoe  Loan  &  Trust  Co.  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  —  Ind. 
App.  — ,  104  N.  E.  866,  as  follows :  "If  an 
employee  of  a  railroad  company  is  injured 
as  a  result  of  hazards  to  which  his  employ- 
ment exposes  him,  and  if  his  injuries  are  of 
such  a  nature  as  to  render  him  incapable 
of  caring  for  himself,  it  becomes  the  duty 
of  the  company  to  take  such  steps  as  are 
reasonably  necessary  and  proper,  under  the 
circumstances,   to   prevent   an   aggravation 
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APPEAL  by  defendant  from  an  order  of 
the  Circuit  Court  of  the  City  of  St. 
Louis  granting  a  new  trial  afte>  judgment 
in  its  favor  in  an  action  brought  to  recover 
damages  for  the  death  of  plaintiff's  son  al- 
leged to  have  been  caused  by  defendant's 
negligent  failure  to  furnish  him  with  prop- 
er medical  attention  after  au  injury  re- 
ceived while  in  its  employ.    Affirmed. 

Statement  by  Woodson,  P.  J.: 
This  suit  was  instituted  in  the  circuit 
court  of  Jefferson  county  by  the  plaintiff, 
as  administrator  of  the  estate  of  Fred  R. 
Hunicke,  deceased,  against  the  defendant,  to 
recover  the  sum  of  $10,000  damages  for  the 
death  of  said  Fred,  caused  by  the  alleged 
negligence  of  the  defendant  in   failing  to 


procure  a  physician  or  surgeon  to  attend 
and  treat  him  upon  receiving  severe  per- 
sonal injuries  while  in  the  employ  of  the 
defendant.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  defendant,  upon  which 
timely  motions  for  a  new  trial  and  in  ar- 
rest of  judgment,  having  been  tiled,  were  by 
the  circuit  court  sustained  and  a  new 
trial  ordered  for  certain  reasons  assigned, 
which  will  be  presently  noticed.  From  this 
action  of  the  court  in  ordering  a  new  trial, 
the  defendant  timely  and  properly  appealed 
the  cause  to  this  court. 

Counsel  for  the  defendant  insist  that 
the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  it; 
and  for  that  reason  we  are  required  to  set 
it  out  and  pass  upon  its  sufficiency. 


of  the  injury  through  exposure,  or  for  the 
want  of  medical  or  surgical  assistance.  Un- 
der such  circumstances,  if  the  servants  of 
the  company  knowingly  leave  such  injured 
person  to  die  of  exposure,  or  to  bleed  to 
death  from  his  wounds,  a  legal  responsibil- 
ity for  such  consequences  will  be  imposed 
upon  the  company;  and,  if  they  take  him 
into  their  custody,  they  must  exercise  rea- 
sonable care  iii  the  treatment  accorded  him. 
Under  such  circiunstances  the  common  in- 
stincts of  humanity  require  that  the  help- 
less, injured  person  should  be  taken  in 
charge  and  removed  to  a  place  of  safety, 
and  that,  if  necessary,  medical  or  surgical 
aid  should  be  provided.  This  duty  has  been 
recognized  by  the  supreme  court  of  this 
state  as  one  which  arises  in  extraordinary 
cases  where  medical  or  surgical  assistance 
is  imperatively  required  to  save  life,  or  to 
prevent  further  serious  bodily  injury.  It 
IS  said  that  the  duty  arises  with  the  emer- 
gency, and  with  it  expires."  In  the  above 
case  a  railway  employee  was  struck  by  a 
train,  receiving  injuries  which  rendered  him 
unconscious  and  incapable  of  taking  care  of 
himself.  After  being  placed  in  the  hospital 
by  the  railway's  servants,  it  became  neces- 
sary to  amputate  his  leg,  and  he  finally  died 
of  blood  poisoning.  The  gravamen  of  the 
action  was  the  negligence  of  the  railway 
employees,  after  decedent's  injury  and  after 
such  servants  had  taken  him  in  charge,  in 
failing  with  reasonable  despatch  to  procure 
medical  and  surgical  aid  for  him,  or  to 
place  him  in  a  hospital  where  such  aid  could 
be  furnished.  In  caring  for  the  injured 
man  after  taking  him  in  charge,  stated  the 
court,  the  servants  of  the  railway  company 
were  bound  to  use  such  care  and  such  care 
only  as  a  person  of  ordinary  prudence  would 
have  exercised  in  view  of  the  situation  and 
surroundings  and  of  the  facilities  available, 
and  of  the  apparent  condition  of  the  per- 
son injured.  The  complaint  alleged  that, 
while  the  injured  employee  was  being  car- 
ried from  the  place  of  the  accident  to  Col- 
fax, he  was  negligently  placed  in  a  car 
which  was  cold,  and  that  no  proper  cover- 
ing was  provided,  and  that  as  a  result  he 
became  chilled  and  his  vitality  reduced, 
J,.R.A.191.5>.. 


and  that  the  servants  of  the  railway  com- 
pany negligently  failed  and  neglected  to 
bandage  the  wound,  or  adopt  any  means 
to  stop  the  flow  of  blood,  and  that  as  a  con- 
sequence he  lost  a  large  quantity  of  blood 
before  he  received  surgical  aid,  by  reason 
of  which  his  physical  strength  was  greatly 
reduced  and  his  power  to  resist  blood  poison- 
ing was  greatly  reduced.  On  behalf  of  the 
railway  company  it  was  urged  that  the  com- 
plaint was  defective  because  it  did  not  allege 
that  the  company  had  the  means  of  carrying 
the  injured  person  in  a  heated  car  and 
failed  to  do  so,  or  that  covering  was  avail- 
able with  which  he  might  have  been  pro- 
tected from  the  cold,  and  that  the  servants 
of  the  railway  company  failed  to  make  use 
of  it  for  that  purpose,  or  that  bandages 
were  at  hand  with  which  the  flow  of  blood 
might  have  been  stanched,  and  that  the  serv- 
ants of  the  company  possessed  the  skill  to 
properly  apply  them,  and  failed  to  do  so. 
The  court,  however,  upheld  the  allegations 
of  the  complaint,  stating  that  they  alleged 
the  ultimate  fact  that  the  company  negli- 
gently failed  to  do  certain  things,  and  such 
a  charge  was  sufficient  to  admit  proof  of 
every  evidentiary  fact  necessary  to  show 
that  the  company's  servant  did  not  use  due 
care,  making  use  of  the  means  available  in 
view  of  all  the  circumstances.  It  may  be 
well  said,  observed  the  court,  that  a  local 
passenger  train  is  not  required  to  carry  bed 
clothing  and  bandages;  but  whether  or  not 
sucli  things  were  in  fact  available  was  an 
evidentiary  fact,  which  might  have  been 
proved  under  the  general  allegations  stated. 
Certain  questions  of  pleading  are  discussed 
in  106  X.  E.  739,  where  the  court  reiterates 
that  the  ends  of  justice  will  be  best  sub- 
served by  granting  a  new  triaL 

But  that  a  master  is  not,  in  the  absence 
of  some  stipulation,  under  any  legal  obliga- 
tion to  furnish  medical  attendance  to  a 
servant  who  falls  sick  or  is  injured  while 
engaged  in  his  duties  is  explicitly  recog- 
nized in  Voorhees  v.  New  York  C.  &.  H.  R. 
R.  Co.  129  App.  Div.  780,  114  N.  Y.  Supp. 
242,  affirmed  m  198  N.  Y.  558,  92  N.  E.  1105, 
where  it  is  held  that  a  railroad  company, 
having  placed  an  injured  employee  in  a  pub- 
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Formal  parts  omitted,  the  petition  reads: 
"Plaintiff,  August  Hunicke,  states  that 
he  is  a  resident  of  Jefferson  county,  Mis- 
souri, and  that  he  is  the  duly  appointed 
and  qualified  administrator  of  the  estate 
of  his  son,  Fred  R.  Hunicke,  who  came  to 
his  death  in  said  county  of  Jefferson  on 
the  12th  day  of  March,  1009;  and  the  de- 
fendant,  Meramec  Quarry  Company,  is  a 
corporation  under  the  laws  of  the  state  of 
Missouri,  engaged  in  conducting  a  stone 
quarry  at  a  point  called  Wicks,  on  the  main 
line  of  the  St.  Louis,  Iron  Mountain,  ft 
Southern  Railroad  Company,  in  said  Jeffer- 
son county,  Missouri,  and  said  defendant 
company  has  an  office  and  place  of  business 
at  Wicks  in  said  Jefferson  county,  Mis- 
souri. 


"Plaintiff  further  states  that  his  said 
son,  Fred  R.  Hunicke,  on  and  for  some  time 
prior  to  the  12th  day  of  March,  1909,  was 
in  the  employ  of  the  defendant  corporation 
at  its  said  quarry  at  Wicks;  that  said  de- 
fendant company  ai  that  time  maintained 
a  certain  track  of  railroad  extending  from 
the  said  main  line  of  the  said  iron  Mountain 
Railroad  Company  into  the  private  yards 
of  the  said  quarry  company  to  its  plant; 
that  on  said  12th  day  of  March,  1909,  while 
certain  cars  loaded  with  coal  for  the  use 
of  the  defendant  company  were  being  trans- 
ported over  said  spur  track  into  the  private 
yard  of  the  defendant  company,  plaintiff's 
said  son,  Fred  R.  Hunicke,  was  struck  by 
said  moving  cars,  and  was  severely  crushed 
and   injured   by   the  same.     And   plaintiff 


lie  hospital  where  medical  services  were 
gratuitous,  and  paying  a  dollar  a  day  for 
him  while  there,  and  having  notified  the 
hospital  superintendent  to  call  a  certain 
physician  in  such  cases,  was  not  liable  for 
the  services  of  a  physician  not  connected 
with  the  hospital  called  in  by  the  superin- 
tendent in  an  emergency  when  she  was  un- 
able to  get  the  physician  named  by  the  rail- 
road, and  there  was  no  physician  on  the 
hospital  staff  present.  The  court  observes 
that  it  is  the  general  rule  in  New  York 
state  that  an  employer  is  not  required  to 
provide  medical  attendance  for  his  employee 
unless  he  has  agreed  to  do  so,  and  the  ex- 
ception to  this  rule  obtaining  in  some  Ju- 
risdictions in  case  of  emergency  does  not 
prevail  in  this  state. 

So  far  as  Rich  v.  Edison  Electric  Co.  18 
Cal.  App.  364,  123  Pac.  230,  concerns  the 
implied  power  of  an  employee  to  employ  a 
physician  to  attend  an  injured  employee, 
it  is  not  within  the  scope  of  this  note.  The 
court  observed,  however,  that  if  the  serv- 
ant's injury  was  occasioned  through  the  de- 
fendant company's  negligence  from  which 
would  arise  a  legal  obligation  imposed  by 
law,  and  surgical  services  were  rendered  to 
save  the  life  of  an  injured  one,  thereby  les- 
sening the  damages  which  would  thereafter 
result  to  the  corporation  in  the  event  of  the 
death,  the  corporation  would  not  be  heard 
to  say  that  such  services,  rendered  for  its 
benefit,  were  unauthorized,  and  thus  avoid 
payment.  Consequently  if  the  surgical  serv- 
ices in  this  case  were  performed  voluntarily, 
the  company  would  not  be  liable  therefor 
unless  the  company's  negligence  occasioned 
the  injury. 

A  construction  company  has  been  held  not 
guilty  of  negligence  rendering  it  liable  for 
the  death  of  an  injured  cm^oyee,  in  fail- 
ing to  have  a  resident  physician  at  or  near 
a  place  where  there  was  no  town  and  where 
it  had  less  than  twelve  employees  engaged, 
where  it  had  made   arrangements   with   a 

ghysician  residing  at  a  town  8  miles  distant 
)  treat  any  of  its  employees  that  should 
need  medical  treatment.  Merrill  v.  Missouri 
Bridge  and  Iron  Co.  69  Or.  686,  140  Pac. 
439 
L.R.A.1915C. 


Where  a  boy  sixteen  years  old,  while  en- 
gaged in  repairing  a  roa4bed,  was  killed 
by  the  falling  of  a  tree,  and  as  a  ground  for 
damages  it  was  urged  that  he  was  not 
properly  taken  care  of  after  the  accident,  the 
court  in  Baptiste  v.  Baptist,  130  La.  898,  58 
So.  702,  stated  that  while  the  master  who 
neglects  a  wounded  employee  is  liable  for 
the  resulting  damage,  the  plaintiff  had 
failed  to  show  such  a  state  of  facts  as  to 
charge  the  defendant,  an  independent  con- 
tractor, with  liability. 

Under   statute. 

In  a  number  of  jurisdictions,  enactments 
have  been  passed  requiring  the  master  to 
provide  surgical  appliances  or  medical  as- 
sistance for  miners  who  may  be  injured  or 
taken  sick  in  the  mines.  See  5  Labatt, 
Mast,  ft  S.  2d  ed.  §  1890. 

Thus  it  is  held  in  Wolf  v.  Smith,  149  Ala. 
457,  9  L.R.A.(N.S.)  338,  42  So.  824,  that 
breach  by  a  miner  of  the  statutory  duty  to 
keep  bandages,  oil,  stretchers,  and  blankets 
for  the  use  of  persons  injured  in  the  mines, 
will  give  a  right  of  action  to  an  employee  in- 
jured thereby,  although  the  statute  provides 
no  penalty  for  its  breach,  and  provides  no 
remedy  for  failure  to  comply  with  its 
terms,  and  the  primary  injury  was  not  due 
to  negligence  for  which  the  mine  owner  was 
responsible;  that  requiring  mine  owners  to 
keep  at  the  mines  bandages,  oil,  stretchers, 
and  blankets  for  the  use  of  injured  em- 
ployees is  within  the  police  power,  and  does 
not  infringe  the  constitutional  rights  of  the 
owner.  (See  note  to  this  case  in  9  L.R.A. 
(N.S.)  338,  on  the  subject,  "Private  action 
for  violation  of  statute  not  expressly  confer- 
ring it.") 

On  a  later  appeal  of  the  above  case 
(Smith  V.  Wolf,  160  Ala.  644,  49  So.  395), 
the  miner  sought  to  escape  liability  on  the 
ground  that  the  statute  which  he  is  claimed 
to  have  breached  was  unconstitutionally  dis- 
criminatory in  that  it  required  coal-mine 
operators  to  furnish,  as  a  part  of  their 
equipment,  articles  and  appliances  not  re- 
quired to  be  supplied  by  the  operators  of 
other  mines  conducted  under  like  circum- 
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states  that  the  wheels  of  said  moving  cars 
ran  over  his  said  son,  and  broke  and  crushed 
the  bones  of  his  right  leg  several  inches 
below  his  thigli,  and  lacerated  the  flesh, 
muscles,  and  veins  of  his  leg,  and  tore  a 
large  hole  in  the  same,  through  which  the 
bones  of  his  leg  protruded,  so  that  blood 
flowed  from  *>aid  wound  in  large  quanti- 
ties; that  said  wounds  were  of  such  a 
nature,  and  the  flow  of  blood  therefrom  was 
in  such  quantities,  that  it  created  a  sudden 
emergency  that  required  the  immediate  at- 
tention and  service  of  a  physician  or  sur- 
geon to  treat  and  dress  said  wound  and 
stop  said  flow  of  blood,  said  injuries  being  of 
such  a  nature  as  to  require  the  amputation 
of  the  deceased's  said  right  leg. 

"And  plaintiff  avers  that  owing  to  the 
said  serious  injury  so-  occasioned  to  his 
paid  son,  and  the  sudden  emergency  thus 
created,  it  became  and  was  the  duty  of  the 
defendant  company  to  render  prompt  and 
immediate  assistance  and  surgical  aid  to 
his  said  son,  in  order  to  stop  the  flow  of 
blood  from  his  body  and  to  save  his  life; 
and  plaintiff  avers  that  if  prompt  and  prop- 


er surgical  attention  had  been  furnished 
his  son,  and  the  flow  of  blood  from  his 
wounds  had  been  stopped  within  a  reason- 
able time,  his  said  son's  life  would  have  been 
saved,  with  no  other  serious  consequences 
than  the  loss  of  his  said  right  leg;  and 
plaintifl'  avers  that  the  said  defendant  com- 
pany, recognizing  the  duty  thus  imposed 
upon  it  by  the  said  sudden  emergency,  did 
assume  and  undertake  to  render  surgical 
assistance  and  first  aid  to  his  said  son,  but 
in  so  doing  acted  in  such  a  careless  and 
negligent  manner  that  his  said  son  was 
allowed  to  bleed  to  death  before  any  effec- 
tive assistance  was  furnished  him. 

"Plaintiff  avers  that  the  point  at  which 
bis  said  son  was  injured  in  the  yards  of 
the  defendant  company  was  within  a  few 
hundred  feet  from  the  main  tracks  of  the 
said  Iron  Mountain  Railroad,  and  distant 
but  2  miles  from  the  town  of  Kimswick,  in 
said  Jefferson  county,  and  was  only  about 
15  miles  from  the  Broadway  station  of  the 
said  railroad  in  the  city  of  St.  Louis,  and 
that  just  beyond  Kimswick,  and  within  a 
few    miles   of   the   scene   of   said   injuries, 


stances.  The  court,  however,  upheld  the 
statute  as  operating  on  all  coal-mine  oper- 
ators who,  by  themselves,  formed  a  proper 
and  legitimate  class  with  reference  to  the 
purposes  of  the  act  and  were  distinguish- 
able from  ore-mine  operators.  Upon  the 
right  of  the  injured  person  to  recover,  the 
court  states  that  the  mere  proof  of  failure 
to  comply  with  the  statute,  or  such  proof 
supplemented  by  proof  of  the  injury  re- 
ceived at  or  in  the  mines,  will  entitle  the 
plaintiff  to  recover  no  more  than  nominal 
damages.  Therefore,  to  warrant  recovery 
for  substantial,  as  contradistinguished  from 
nominal,  damages,  there  must  be  added  to 
such  specifled  evidence  proof  that  plaintiff's 
pain  and  suffering,  the  result  of  his  injuries, 
would  probably  have  been  alleviated,  or 
that  the  harmful  effects  of  his  injuries 
would  have  been  lessened,  had  the  articles 
and  emollients  prescribed  been  kept  on  hand. 
Stated  differently,  the  mere  failure  to  com- 
ply with  the  statute,  unaccompanied  by 
augmentation  of  the  plaintiff's  pain  and 
sufferings  by  reason  of  his  not  being  sup- 
plied with  the  articles  and  emollients  speci- 
fied, will  not  warrant  a  verdict  for  more 
than  nominal  damages.  So,  a  charge  that 
"if  the  jury  believe  from  the  evidence  that 
substantially  all  the  damages  suffered  by 
the  plaintifl  were  the  proximate  result  of 
the  explosion  of  the  dynamite  in  his  hand, 
you  cannot  find  a  verdict  for  more  than 
nominal  damages,"  was  held  properly  re- 
fused, since  the  damages  may  have  been  the 
proximate  result  of  the  explosion  of  the 
dynamite,  and  at  the  same  time  plaintiff's 
suffering  might  have  been  alleviated  had  the 
articles  and  emollients  been  at  hand.  Proof 
that  the  mine  physician  had  a  full  supply  of 
medicines  and  medicinal  supplies  for  cases 
of  injury  at  the  mines  would  not  have  shown 
1..U.A.1915C. 


a  compliance  with  the  statute  by  the  defend- 
ant, where  the  doctor's  office  was  some  dis- 
tance from  the  mine.     And  a  charge  that 
"if  you  believe  from  the  evidence  that  there 
was  a  failure  to  furnish  the  plaintiff  a  wa- 
I  terproof  blanket  at  or  about  the  mouth  of 
the   mine,   but   that   such   failure   did  not 
cause  or  contribute  to  any  aggravation  of 
plaintiff's  injuries,  or  cause  him  any  addi- 
tional injury,  you  cannot  find  any  damages 
on  that  account,"  was  held,  with  respect  to 
^  the  second  alternative  at  least,  misleading, 
[  since  the  failure  to  furnish  the  blanket  may 
not  have  caused  plaintiff  additional  injury; 
but  at  the  same  time  if   it  had  been   fur- 
:  nSlied  it  might  have  diminished  his  suffer- 
!  ing  and  pain  incident  to  the  physical  injury. 
'  The  court  further  states  that  it  is  only  upon 
,  the  theory  that  the  pain  and  suffering  were 
I  probably  aggravated  by  lack  of  the  articles 
:  and  emollients  named  in  the  statute,  or  some 
of  them,  that  damages  could  be  assessed. 
;  The  amount  of  damages  assessed    (.$2,500) 
is  considered  excessive. 
I 

Specific  agreements  to  provide  modieal  ««- 
;  sistancr. 

I      Supplementing   cases   in   4   L.R.A.(X.S.) 
55-57. 

I      It  is  held  in  Harding  v.  Ostrander  R.  k 
j  Timber  Co.  64  Wash.  224,  116  Pac.  635,  that 
a  lumber  company  which  withholds  a  hos- 
pital fee  from  the  wages  of  its  employees  to 
;  maintain   a    hospital   is   under   an   implied 
'  duty  to  furnish  free  transportation  to  the 
hospital,  and  where,  with  available  means, 
'  after   being   notified,   it   leaves   an   injured 
employee  prostrate  in  the  woods  for  twenty- 
four  hours,  it  is  liable  for  the  injuries  re- 
sulting from  the  delay.    It  is  suggested  in 
this  case  that  the  injured  person  could  n«k 
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there  are  several  other  towns  at  which  com- 
petent and  skilful  surgeons  reside  and  could 
have  readily  been  obtained,  and  to  any  of 
nrhich  stations  on  said  railroad  plaintiff's 
said  son  could  have  readily  and  speedily 
been  transported  and  taken  to  any  of  such 
surgeons  or  physicians,  and  said  defendant 
company  had  then  and  there  in  its  said 
yard  a  number  of  hand  cars  used  in  its 
work  of  hauling  stone,  and  which  were 
adapted  to  run  on  the  tracks  of  said  rail- 
road, upon  which  plaintifTs  said  son  could 
have  been  easily  taken  to  any  of  the  neigh- 
boring towns  or  to  St.  Louis;  and  plaintiff 
avers  that  his  said  son  was  injured  a  few 
minutes  after  0  o'clock  in  the  morning  of 
said  day,  and  at  a  time  when  a  local  pas- 
senger train,  south  bound,  was  standing  on 
the  said  Iron  Mountain  tracks  very  close 
to  the  point  where  his  said  son  was  in- 
jured, and  the  said  defendant  company  could 
readily  have  detained  it,  or  have  intercept- 
ed it,  before  it  reached  said  town  of  Kims- 
wick,  so  that  plaintiff's  said  son  could  have 
been  transported  on  said  train  to  a  suitable 


place   where   the   surgical   attention   could 
have  been  given  him. 

"Plaintiff  further  avers  that  the  super- 
intent  of  the  detendant  company  in 
charge  of  said  quarry  was  present  at  the 
time  liis  sHid  son  was  injured;  that  said 
superintendent  thereupon  directed  other 
servants  of  the  defendant  company  to  carry 
plaintiff's  said  son  to  the  office  of  the  com- 
pany adjacent  to  the  said  main  line  of  the 
Iron  Mountain  Railroad,  and  accompanied 
him  to  said  office,  and  caused  him  to  be 
laid  on  a  cot  which  was  there  provided  for 
him;  that  said  superintendent  examined 
said  injuries,  and  saw  the  great  amount  bf 
blood  that  was  being  lost  through  snid 
wounds,  and  realized  their  serious  nature 
and  the  urgent  necessity  of  securing  im- 
mediate surgical  attention,  and  his  duty  in 
such  emergency  to  furnish  the  same;  that  in 
consequence  thereof  he  immediately  tele- 
phoned to  a  competent  surgeon  in  the  said 
town  of  Kimswick,  and  asked  him  to  come 
at  once  to  Wicks,  distant  2  miles  from 
Kimswick,  but  that  said  surgeon  replied 
that  he  was  then  busy  and  could  not  come. 


recover  the  additional  damages  arising  from 
a  failure  of  the  company  to  furnish  trans- 
portation to  the  hospital,  because  when  the 
company  failed  in  the  performance  of  that 
duty,  it  was  the  injured  person's  duty  to 
make  reasonable  efforts  to  reach  the  'hos- 
pital. This  argument,  observes  the  court, 
overlooks  the  averment  in  the  complaint 
that  the  person  injured  was  left  lying  pros- 
trate in  the  woods.  The  reasonable  infer- 
ence from  the  complaint  is  that  the  injured 
person  was  so  prostrated  from  the  shock 
and  from  the  injuries  that  he  was  unable 
to  care  for  himself.  It  is  of  course  elemen- 
tary that  when  the  injured  person  found 
that  the  company  would  not  convey  him  to 
the  hospital,  it  was  his  duty,  if  physically 
and  mentally  able,  to  make  reasonable  ef- 
forts to  minimize  the  damages,  that  is,  to 
get  to  the  hospital  or  to  otherwise  secure 
medical  assistance;  and  that  if  he  failed  to 
do  so,  or  to  the  extent  that  he  did  not  do  so, 
there  is  no  liability  upon  the  company  for 
the  damages  occasioned  thereby.  In  other 
words,  it  was  the  duty  of  the  party  injured 
to  act  as  a  man  of  ordinary  prudence  would 
have  acted  under  the  circumstances,  and 
if  he  failed  to  do  so  the  lumber  company  is 
not  liable  for  the  damages  flowing  from  his 
own  negligence. 

Power  of  corporation  to  defray  the  medical 
expenses  of  their  servants. 

Supplementing  cases  under  this  heading 
in  4  L.R.A.(N.S.)   67. 

As  to  implied  authority  of  particular  of- 
ficers, agents,  or  employees  of  corporation  to 
exercise  the  power,  see  notes  to  Atlantic  Ref. 
Co.  y.  Leffingwell,  34  L.R.A.(N.S.)  351,  and 
Vanderboget  v.  Campbell  Mill  County,  post, 
808. 
L.R.A.1916C, 


That  a  mining  company  has  the  implied 
power  to  incur  expenses  for  medical  at- 
tendance would  secui  to  be  clear  from  Gib- 
son V.  O'Gara  Coal  Co.  151  111.  App.  4-24, 
where  it  is  stated  that  "what  its  chartered 
powers  are  is  not  in  proof.  Assuming,  how- 
ever, that  no  such  explicit  powers  were  given 
it  by  its  charter,  it  would  be  going  very  far 
to  hold  that  a  corporation,  for  the  pur- 
pose of  mining  coal  simply,  would  not  have 
the  right  and  power  to  choose  and  hire  a 
physician  to  treat  men  injured  in  its  employ. 
It  is  most  certainly  liable  to  the  employees 
for  necessary  physician's  bill  in  an  action 
for  an  injury  caused  by  the  negligence  of  the 
company.  If,  then,  it  is  liable  in  such  cases 
for  such  bills,  it  certainly  will  not  be  con- 
tended that  in  such  cases  it  cannot  bind 
itself  for  such  services  to  a  physician  of  its 
own  selection,  when  the  employee  being 
treated  accepts  such  treatment.  We  think 
such  a  contract  would  be  within  its  im- 
plied powers.  If  so,  the  duty  to  determine 
when  and  in  what  cases  it  would  be  liable 
for  the  physician's  bill  would  rest  on  the 
coal  company,  and  not  on  the  physician; 
and  for  any  employment  of  a  pbysieian 
by  it  to  treat  its  injured  employees,  the 
company  would  be  liable  to  the  physi- 
cian although  it  might  afterwards  appear 
that  the  employee  was  not  injured  by  the 
coal  company's  negligence.  Our  supreme 
court,  however,  has  decided  that  corpora- 
tions may  incur  such  a  liability  although 
their  charters  may  not  in  terms  authorize 
it,  and  further  discussion  is  unnecessary." 
Whether  ordinary  care  required  persons  in 
charge  of  a  train  which  injurenl  an  em- 
ployee to  back  the  train  to  a  certain  place, 
and  place  the  injured  person  in  a  hospital 
there,  was  a  question  for  the  jury  to  deter- 
mine upon  proof  that  it  was  practicable, 
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but  liuggested  to  said  Buperintendent  that 
he  send  the  injured  man  to  him  at  Kims- 
wick,  which  said  superintendent  carelessly 
and  negligently  failed  and  refused  to  do, 
as  he  very  easily  could  have  done.  And 
plaintiff  avers  that  instead  of  malcing  use 
of  means  readily  at  hand  to  tie  up  and 
bind  the  leg  of  the  plaintiff's  son,  and  stop 
the  loss  of  blood,  by  tying  a  rope  or  other 
bandage  around  said  leg  above  said  wounds, 
said  superintendent  of  said  company  care- 
lessly and  negligently  failed  to  bind  said 
leg  tightly  and  stop  the  flow  of  blood,  but 
only  wrapped  a  sheet  loosely  around  the 
said  injured  leg  in  such  a  way  that  the 
blood  continued  to  flow  from  said  wounds, 
and  instead  of  calling  surgical  assistance 
from  some  other  town,  or  of  transporting 
plaintiff's  said  son  to  such  a  place  where 
surgical  attention  could  be  had,  said  super- 
intendent carelessly  and  negligently  allowed 
plaintiff's  said  son  to  lie  in  the  office  of 
said  company  for  the  space  of  about  four 
hours,  without  attention,  during  all  which 
time  he  continued  to  lose  large  quantities 
of  blood  from  his  said  wounds,  and  care- 
lessly and  negligently  allowed  his  said  son 
to  remain  there  without  attention  until 
the  regular  train  of  the  said  Iron  Moun- 
tain Railroad,  going  to  St.  Louis,  arrived 
at  Wicks  nearly  one  hour  later  than  its 
usual  time;  that,  upon  the  arrival  of  said 
train,  defendant's  eaid  superintendent 
placed  plaintiff's  said  son  on  said  train,  and 
telephoned  to  the  defendant's  office  in  the 


city  of  St.  Louis,  to  convey  plaintiff's  said 
son  to  tlie  hospital,  and  the  officers  of  the 
defendant  company  in  St.  Louis  called  an 
ambulance,  and  upon  the  arrival  of  said 
train  at  said  Broadway  station  conveyed 
plaintiff's  said  son  to  the  Lutheran  Hos- 
pital, a  short  distance  from  said  Broadway 
station. 

"And  plaintiff  avers  that,  upon  the  ar- 
rival of  his  said  son  in  the  said  ambulance 
at  the  said  hospital,  all  of  the  blood  in 
his  body  had  been  allowed  to  escape,  so 
that,  although  his  said  leg  was  immediate- 
ly amputated,  it  was  impossible  to  save  his 
life,  and  he  immediately  died  as  the  direct 
result  of  the  loss  of  blood  occasioned  by 
the  careless  and  negligent  attention  given 
him  in  said  emergency  by  the  officers  and 
servants  of  the  said  defendant  company. 
And  plaintiff  avers  that  but  for  the  care- 
less and  negligent  manner  in  which  defend- 
ant's said  servants  discharged  the  duty 
which  the  defendant  company  owed  and  as- 
sumed towards  his  said  son,  and  their  care- 
lessness and  negligence  in  allowing  him  to 
lie  several  hours  without  adequate  aid,  so 
that  he  lost  all  the  blood  from  his  body, 
his  life  would  have  been  saved,  and  he 
would  have  not  died. 

"And  plaintiff  avers  that,  at  the  time  of 
the  death,  his  said  son,  Fred  B.  Hunicke, 
was  a  young  man  about  twenty-one  years 
and  six  montlis  of  age,  and  was  single  and 
unmarried,  and  left  no  widow  or  children 
surviving  him;  and  that  a  cause  of  action 


and  possible  to  have  backed  the  train  so 
as  to  have  obtained  earlier  care  and  medical 
attendance. 

And  it  has  been  held  that  a  manufactur- 
ing corporation  has  the  same  implied  power. 
NVeinsberg  v.  St.  T»uis  Cordage  Co.  135 
Mo.  App.  553,  116  S.  W.  461. 

So,  where  an  association  of  railroads 
maintained  a  relief  and  hospital  depart- 
ment for  its  injured  employees  and  their 
families,  both  employers  and  employees 
contributing  to  its  support,  the  court  in 
Harrison  v.  Alabama  Midland  R.  Co.  144 
Ala.  246,  40  So.  394,  6  Ann.  Cas.  804,  in  up- 
holding such  establishment  as  not  ultra 
vires,  said:  "We  have  been  pointed  to 
nothing  in  the  charters  of  either  of  the 
companies  which  would  prevent  them  from 
establishing  such  a  relief  hospital.  The 
primary  object  of  a  railroad  company  is 
to  build,  equip,  and  operate  its  line  for  the 
transportation  of  freight  and  passengers. 
In  doing  so,  a  vast  number  of  employees  are 
employed,  all  of  whom,  while  in  service  on 
the  line,  are  subject  to  dangers  in  multi- 
plied forms,  and  to  physical  injuries,  for 
which  the  companies  are  subjected  to  lia- 
bilities, and  the  injured  often  to  irreparable 
loss.  Any  device  or  improvement  which 
prevents,  or  is  intended  to  prevent,  these 
evils,  is  incident  to  the  due  exercise  of  their 
ipowers  and  clearly  within  tha  scope  of  their 
L.R.A.1915C. 


organization.  A  ground  on  which  this  right 
is  assailed  is  that  the  scheme  is  an  in- 
surance business,  but  this  is  a  mistake.  It 
docs  not  purport  to  be  an  insurance  com- 
pany. The  benefits  are  in  the  way  of  relief 
in  cases  of  sickness,  accident,  or  death,  and 
is  a  beneficial,  and  not  an  insurance,  associa- 
tion, as  has  been  expressly  held."  The  court 
in  this  case  further  said  that  the  employ- 
ers' liability  act  had  no  effect  on  the  gener- 
al principle  of  the  validity  of  the  establish- 
ment of  such  a  relief  department. 

So,   a   contract   whereby   a   lumber   com- 
pany agrees  with  an  employee,  in  cousider- 
I  ation  of  monthly  deduction  therefor  from  his 
wages,  to  furnish  a  competent  and  skilled 
I  physician  to  attend  and  treat  him  for  any 
<  sickness  or  accident  occurring  while  in  its 
I  service,   is  held  not  ultra  vires  in   Xeil  v. 
Flynn  Lumber  Co.  71  W.  Va.  708,  77  S.  E. 
324. 

In  the  absence  of  the  charter  of  a  railroad 
company,  a  foreign  corporation,  from  the 
'  record,  and  of  any  information  therein  as 
to  what  powers  were  conferred  upon  it  by 
such  charter,  the  court  in  Atlantic  Coast 
Line  R.  Co.  v.  Beazley,  54  Fla.  3U,  45  So. 
761,  would  not  undertake  to  say  whether  the 
formation  by  such  railroad  company  of  a 
"relief  and  hospital  department,"  and  guar- 
antying the  payment  of  its  obligations,  was, 
or  was  not,  ultra  vires.  J.  D.  C. 
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for  the  said  negligence  on  the  part  of  the 
defendant  company  has  accrued  to  him,  as 
administrator  of  the  estate  of  his  said 
deceased  son,  in  the  sum  of  $10,000,  for 
which  amount  he  asks  judgment  against 
the  defendant  corporation,  together  with 
the  coats  of  this  suit." 

The  answer  was  a  general  denial. 

The  facts  of  the  case  are  practically  un- 
disputed; yet  there  is  some  conflict  among 
the  opinions  of  e.xpert  witnesses. 

The  evidence  for  the  plaintiff  tended  to 
show:  That  the  defendant  was  a  corpora- 
tion duly  organized  and  incorporated  under 
the  laws  of  tiiia  state,  and  was  engaged  in 
the  stone  business  at  Wicks,  in  Jetferson 
county,  and  in  the  city  of  St.  Louis,  Mis- 
souri. That  the  plaintiif  was  the  duly  ap- 
pointed, qualified,  and  acting  administrator 
of  the  estate  of  Fred  Uunicke,  deceased. 
That  deceased  was  the  lawfully  begotten 
son  of  the  plaintiff.  That  he  was  never 
married,  and  died  intestate,  leaving  his 
father  and  mother  and  brothers  and  sisters 
as  his  only  heirs  at  law.  That  deceased  was 
about  twenty-two  years  of  age  at  the  time 
of  his  death,  6  feet  tall,  and  weighed  about 
165  pounds,  and  that  he  was  hale,  hardy, 
and  robust,  never  sick  in  his  life,  nor  did 
he  smoke  or  chew  tobacco  or  drink  intoxi- 
cating liquors.  That  he  was  employed  in 
the  quarry  of  the  defendant  on  March  12, 
1909,  at  Wicks,  the  time  when  he  sustained 
the  injuries  mentioned.  The  injuries  men- 
tioned were  caused  'oy  a  car  running  over 
him,  belonging  to  the  St.  Louis  &  Iron 
Mountain  Railway  Company,  while  moving 
on  a  spur  track  in  the  defendant's  prem- 
ises.' That  the  injuries  were  most  grievous, 
his  right  leg  was  severely  crushed,  lacer- 
ated at  a  point  from  4  to  7  inches  below 
the  hip  joint.  The  fractured  bone  punc- 
turned  a  hole  about  the  size  of  a  silver  dollar 
in  the  fleshy  part  of  the  limb,  through  which 
great  quantities  of  blood  were  freely  flow- 
ing at  the  time  assistance  reached  him, 
which  was  almost  simultaneous  with  the  re- 
ception of  the  injury. 

The  injury  occurred  about  9  o'clock  A.  M., 
and  Mr.  Buder,  the  superintendent  of  the 
quarry,  who  was  present,  at  once  had  Hun- 
icke  taken  to  and -placed  upon  a  cot  in  the 
company's  office  building  near  by,  and  tele- 
phoned to  Dr.  Kirk,  a  physician  at  Kims- 
wiek,  some  2  miles  distant,  requesting  him 
to 'come  at  once  and  treat  the  injured  party. 
The  doctor,  having  been  previously  called  to 
attend  another  person  who  was  dangerously 
ill,  so  notified  Mr.  Buder-,  and  stated  that 
he  could  not  come,  and  that  about  one 
hour  later  he  again  called  the  doctor,  who 
replied  that  he  was  still  engaged,  and  could 
not  leave  the  dying  patient.  Dr.  Kirk  re- 
quested Mr.  Buder  to  take  the  injured 
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party  to  Kimswick,  which  could  have  been 
done  on  a  hand  car,  then  present.  Mr. 
Buder,  for  reasons  not  made  perfectly  clear, 
declined  to  take  Hunicke  to  Kimswick  as 
suggested  by  the  doctor.  In  the  meantime 
one  George  Dottier,  who  was  present,  and 
also  an  employee  of  the  defendant  company, 
proposed  to  tie  a  rope  tightly  around  the 
leg  of  the  injured  party  above  the  injury, 
so  as  to  stop  the  flow  of  blood;  but  the  su- 
perintendent, Buder,  told  him  not  to  do  so, 
as  it  would  do  no  good.  At  a  time  not  made 
definite  by  the  evidence,  Buder  notified  the 
manager  of  the  company  at  St.  Louis  of  the 
injury,  who  instructed  him  to  place  Hunicke 
on  the  next  train  bound  for  St.  Louis, — 13 
miles  away, — and  made  arrangements  for 
automobiles,  doctors,  nurses,  etc.,  to  carry 
him  to  the  hospital  in  that  city  for  treat- 
ment. 

The  witness  George  Dotzler,  previously 
mentioned,  and  who  wanted  to  tie  the  rope 
around  the  injured  leg,  had  served  for  sev- 
eral, years  in  the  United  States  Cavalry, 
and  had  received  instructions,  as  all  such 
do,  in  rendering  the  first  or  emergency  aid 
to  the  injured  persons  from  gunshots  or 
other  causes;  but  the  record  nowhere  shows 
that  Buder  had  any  knowledge  of  that  fact 
when  he  told  Dotzler  that  it  would  do  no 
good  to  tie  a  rope  around  the  injured  limb. 

Mrs.  Buder,  wife  of  the  superintendent,  a 
good  woman,  as  evidently  she  was,  with  a 
heart  full  of  the  milk  of  human  kindness,  as 
soon  as  she  heard  of  the  sad  affair,  immedi- 
ately went  to  the  office  where  Hunicke  was 
resting,  and  administered  unto  him  all  the 
aid  she  possessed,  trying  to  alleviate  his 
suffering  and  make  him  comfortable,  and, 
in  order  to  stanch  the  flow  of  blood,  she 
placed  a  sheet  under  and  over  the  injured 
parts  of  the  limb,  and  never  left  him  from 
that  time  until  some  four  to  seven  hours 
afterwards,  when  he  was  placed  in  the  care 
of  physicians  and  nurses  in  the  hospital  at 
the  city  of  St.  Louis,  save  and  except  for  a 
few  momenta  before  starting  to  the  city 
she  left  him  to  change  the  blood-stained 
dress  she  wore  while  administering  unto  his 
necessities. 

The  evidence  also  tended  to  show:  That 
there  were  other  physicians  in  the  near-by 
towns  and  villages,  but  none  of  them  were 
called.  That  he  could  have  been  taken  to 
the  city  of  St.  Louis,  13  miles  away,  in  an 
automobile  in  a  comparatively  short  time 
as  compared  to  the  time  consumed  in  wait- 
ing for  the  train  and  carrying  him  thither. 
Nothing  further  was  done  for  the  injured 
party  until  about  1  o'clock  p.  m.  of  that  day, 
when  he  was  put  upon  a  train,  sent  to  the 
hospital,  and  his  leg  amputated.  During 
the  entire  time  from  the  instant  of  the  in- 
'jury   down  to  the  time  'the   bandage   was 
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placed  upon  his  leg  in  the  hospital,  four 
or  hve  hours  later,  the  blood  never  ceased 
to  flow  from  this  ugly,  gaping  wound,  and 
when  the  amputation  took  place  his  body 
was  practically  bloodless  and  lifeless, 
though  he  was  still  rational.  That  a  few 
hours  thereafter  he  breathed  his  last. 

The  operating  surgeons  were  Drs.  Nietert 
and  Konzelman.  The  latter  first  attended 
the  young  man  and  testified:  That  the  in- 
jury was  between  the  middle  and  upper 
third  of  tlie  femur,  and  the  flesh  and  bone 
were  crushed  and  lacerated.  That  he  at 
once  administered  an  anesthetic  and  put  a 
rubber  band  above  the  injury  to  stop  the 
flow  of  the  blood  of  what  blood  was  left, 
lie  testified: 

''That  his  loss  of  blood  was  to  such  an 
extent  that  there  wasn't  anything  to  do  for 
the  boy,"  and  that,  if  a  bandage  had  been 
applied  shortly  after  the  accident,  "the 
chances  are  that  he  would  have  saved  a 
great  deal  of  blood."  That  "there  is  no 
question  about  that,"  but  "I  am  unable  to 
say  whetlier  it  would  have  stopped  the  How 
of  blood  entirely."  "That  there  was  a  rea- 
sonable probability  of  stopping  the  flow 
entirely  by  putting  on  a  tight  bandage,  and 
probably  if  there  was  a  tight  bandage  of 
stopping  the  tiow  of  blood."  "If  a  bandage 
had  been  promptly  applied,  it  would  in  rea- 
sonable probability  have  stopped  the  flow  of 
blood,  and  naturally  increased  his  chances 
of  recovering  from  the  accident."  "A  towel 
or  rope  or  leather  strap  is  frequently  used 
in  such  emergencies  to  stop  the  flow  of 
blood." 

Ur.  Konzelman  testified  substantially  to 
the  same  effect:  That,  almost  immediately 
after  the  accident  occurred,  Mr.  Buder  tele- 
phoned to  his  St.  Louis  office  and  reported 
the  injury  and  the  serious  character  thereof, 
'i'liat  thereupon  the  manager  directed  Buder 
to  bring  the  injured  party  to  the  city  of 
St.  Louis  and  place  him  in  a  hospital,  and 
that  he  engaged  an  ambulance  to  meet  the 
train  to  carry  him  to  the  hospital,  and 
employed  Dr.  Nietert  to  attend  the  young 
man  upon  his  arrival  in  the  city.  That 
the  St.  Louis  manager  had  an  automobile 
and  rode  in  it  to  the  station  to  meet  the 
parties,  but  did  not  go  or  offer  to  send  the 
automobile  to  Wicivs,  13  miles  away,  to 
bring  the  injured  party  to  the  city,  which 
would  have  taken  a  comparatively  short 
time. 

The  evidence  of  the  defendant  tended  to 
contradict  that  of  the  plaintiff:  Tliat  the 
injuries  sustained  by  Ilunicke  were  so  seri- 
ous and  extensive  in  character  that  he 
would  have  died  in  spite  of  prompt  and  the 
l>est  efforts  of  the  most  skilled  physicians. 
That  his  death  was  caused  solely  from  the 
injuries  received  by  him,  and  not  because 
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of  any  negligence  on  the  part  of  the  defend- 
ant or  any  of  its  agents  or  servants.  That 
the  condition  of  the  injuries  was  such  that 
it  would  have  been  impossible  to  have  safely 
carried  Hunicke  on  a  hand  car  or  automo- 
bile to  Kimswick  or  from  Wicks  to  St. 
Louis  upon  either  of  those  carriages.  That 
the  roughness  of  the  roads  and  jar  and  mo- 
tion of  the  body  incident  to  such  means  of 
travel  would  have  kept  the  wound  open  and 
caused  the  blood  to  flow  more  freely  than  if 
lying  still  on  a  cot  in  the  office  of  the  com- 
pany at  Kimswick  or  on  the  train  bound 
for  St.  Louis.  In  other  words,  the  defend- 
ant's evidence  tended  to  show  that  it  was 
in  no  manner  guilty  of  any  negligence  in 
the  case,  while  that  for  the  plaintiff  tended 
to  show  the  contrary. 

Thereupon  counsel  for  the  plaintiff  re- 
quested, and  the  court,  over  the  objections 
of  defendant,  instructed  the  jury  as 
follows : 

( 1 )  "The  court  instructs  the  jury  that  if 
you  find  and  believe  from  tlie  evidence  that 
on  the  12th  day  of  March,  1909,  Fred  R. 
Hunicke  was  in  the  employ  of  the  defend- 
ant Meramec  Quarry  Company,  at  a  stone 
quarry  owned  or  operated  by  it  in  Jefferson 
county,  and  that  while  so  employed  said 
Fred  was  injured  at  said  quarry  by  bis  leg 
being  crushed  below  the  thigh,  and  that 
said  injury  was  of  so  serious  a  character 
as  to  render  him  unable  to  help  himself,  and 
as  to  endanger  his  life  from  loss  of  blood 
through  his  said  wounds,  unless  it  were 
promptly  checked,  and  that  an  emergency 
was  thus  created  which  demanded  prompt 
or  immediate  aid  and  surgical  attention  so 
as  to  prevent  his  bleeding  to  death,  then 
the  court  instructs  you  that  it  became  the 
duty  of  the  defendant  co'rporation,  through 
its  officers  or  employees  present  at  the  place 
of  accident,  to  exercise  ordinary  care  in 
rendering  to  the  injured  boy  such  aid  and 
assistance  and  to  furnish  suoh  surgical 
treatment,  in  such  emergency,  as  was  rea- 
sonably possible  under  all  the  circumstances 
surrounding  the  parties,  with  a  view  to 
stopping  the  loss  of  blood  and  saving  the 
life  of  the  boy,  if  you  And  that  it  was  rea- 
sonably possible  to  render  any  such  atten- 
tion. And  if  you  further  find  and  believie 
from  the  evidence  that,  if  such  emergency 
aid  and  surgical  treatment  had  been  fur- 
nished within  a  reasonable  time,  it  would 
with  reasonable  certainty  have  stopped  tlie 
flow  of  blood  and  prevented  the  boy's  dying 
from  loss  of  blood  (if  you  find  he  did  die 
from  loss  of  blood),  or  would  have  saved 
his  life,  and  that  the  defendant  corporation 
carelessly  and  negligently  failed  or  unrea- 
sonably delayed  to  exercise  such  ordinary 
care  in  rendering  such  assistance,  if  you 
find  that  it  could  have  rendered  it  as  above 
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explained,  and  that  the  injured  boy  died 
as  a  natural  and  direct  consequence  of  such 
failure  and  negligence  (if  you  so  find), 
tlien  tlie  defendant  corporation  is  liable  in 
damage  for  such  death.  And  if  you  further 
find  from  evidence  that  the  plaintiff  is  the 
administrator  of  his  said  deceased  son,  and 
that  said  Fred,  at  the  time  of  liis  death, 
was  over  twenty-one  years  old,  and  unmar- 
ried, and  left  no  children,  then  your  verdict 
should  be  for  the  plaintiff  in  a  suni  not 
to  exceed  $10,000." 

(2)  "The  court  instructs  the  jury  that  if 
you  find  and  believe  from  the  evidence  that 
on  the  12th  day  of  March,  1909,  Fred  R. 
Huniclce  was  in  the  employ  of  the  defend- 
ant Meramec  Quarry  Company  at  a  stone 
quarry  owned  or  operated  by  it  in  Jefferson 
county,  and  that  while  so  employed  said 
Fred  was  injured  at  said  quarry  by  his  leg 
being  crushed  below  t)ie  thigb,  and  that  said 
injury  was  of  so  serious  a  character  as  to 
render  him  unable  to  help  himself,  and  as 
to  endanger  his  life  from  loss  of  blood 
through  his  wounds,  unless  it  were  prompt- 
ly checked,  and  that  an  emergency  was  thus 
created,  which  demanded  prompt  or  imme- 
diate aid  and  surgical  attention  so  as  to 
prevent  his  bleeding  to  death,  and  if  you 
further  find  and  believe  from  the  evidence 
that  the  defendant  corporation,  by  and 
through  its  officers  or  employees  then  pres- 
ent, assumed  and  undertook  to  render  emer- 
gency assistance  and  treatment  to  said  In- 
jured boy,  by  removing  him  to  its  ofBce  and 
treating  his  wounds  or  by  calling  a  surgeon 
and  sending  the  boy  to  the  hospital,  as 
mentioned  in  the  evidence,  then  tlic  court 
instructs  you  that  it  became  the  duty  of 
the  said  defendant  corporation,  through  its 
said  ollicers  or  servants,  to  act  promptly  and 
to  use  ordinary  care  and  diligence  in  binding 
or  treating  his  said  wounds  as  to  stop  the 
flow  of  blood,  and  to  place  the  wounded  boy 
in  the  charge  of  a  competent  surgeon,  if  it 
so  undertook  to  do,  within  a  reasonable 
time,  in  view  of  the  nature  of  his  injuries 
and  the  circumstances  of  the  case,  so  as  if 
possible  to  save  his  life.  And  if  you  further 
find  and  believe  from  the  evidence  that  the 
defendant  corporation,  by  the  use  of  such 
care  and  diligence  in  furnishing  emergency 
treatment  to  said  injured  boy  and  in  plac- 
ing him  in  charge  of  a  surgeon  within  a 
reasonable  time  after  his  injury,  could  with 
reasonable  certainty  have  stopped  the  loss 
of  blood  and  saved  his  life,  but  that  it 
carelessly  failed  and  neglected  to  use  such 
ordinary  care  or  did  those  things  which  it 
undertook  to  do  in  a  careless  and  negligent 
manner,  or  unnecessarily  and  beyond  a 
reasonable  time  delayed  in  performing  the 

-services  which   it  assumed   to  render,  and 
that    such    carelessness   and   negligence   of 
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I  delay,  if  any  such  you  find,  were  the  nat- 
ural and  proximate  cause  of  the  death  of 
the  said  Fred  R.  Hunicke,  then  the  defend- 
ant corporation  is  liable  in  damages  for 
his  death.  And  if  you  further  find  from  the 
evidence  that  plaintiff  is  the  administrator 
of  his  said  deceased  son,  and  that  said  Fred, 
at  the  time  of  his  death,  was  over  twenty- 
one  years  of  age,  and  unmarried,  and  left  no 
children,  then  your  verdict  should  be  for 
the  plaintiff  and  against  the  defendant  cor- 
poration in  a  sum  not  exceeding  $10,000." 

And  the  court  on  behalf  of  the  defendant 
then  instructed  the  jury,  over  the  objec- 
tions and  exceptions  of  plaintiff,  as  follows: 

(1)  "The  court  instructs  the  jury  that 
this  suit  is  not  based  on  any  liability  of  de- 
fendant for  injuring  the  deceased,  Fred 
Hunicke,  by  striking  or  running  over  him 
with  a  car,  and  therefore  plaintiff  is  not 
entitled  to  any  verdict  at  your  hands  on 
acco\int  of  the  inflicting  of  injury  upon  the 
deceased,  Fred  Hunicke,  on  the  occasion  in 
question." 

(2)  "The  court  instructs  the  jury  that 
if  yon  believe  and  find  from  the  evidence  in 
this  case  that,  after  the  deceased,  Fred 
Hunicke,  was  injured,  defendant  exercised 
ordinary  care  to  secure  for  him  stirgical 
and  medical  treatment  at  the  hands  of  com- 
petent physicians  and  surgeons,  then  the 
defendant  fully  discharged  its  duty  to- 
wards said  Fred  Hunicke  and  is  not  liable 
to  the  plaintiff  in  this  case." 

(3)  "By  the  term  'ordinary  care,'  as 
mentioned  in  these  instructions,  is  meant 
such  care  as  a  reasonably  prudent  person 
would  exercise  under  the  same  or  similar 
circumstances." 

(4)  "The  court  instructs  the  jury  that 
if,  after  consideriikg  all  the  evidence  in  the 
case,  you  are  unable  to  determine  whether 
the  deceased,  Fred  R.  Hunioke,  would  have 
died  from  the  injury  he  received  on  the 
defendant's  premises  even  if  proper  medical 
assistance  had  been  promptly  rendered  him, 
then  your  verdict  must  be  for  the  de- 
fendant." 

(6)  "The  court  instructs  the  jury  that 
if,  after  considering  all  the  evidence  in  the 
case,  you  are  unable  to  determine  whether 
the  deceased,  Fred  R.  Hunicke,  would  have 
died  from  the  injury  he  received  on  the 
defendant's  premises  even  if  proper  medical 
assistance  had  been  promptly  rendered  him, 
then  your  verdict  must  be  for  the  de- 
fendant." 

Counsel  for  the  defendant  asked  two 
other  instructions,  which  in  effect  were  in 
the  nature  of  demurrers  to  the  evidence. 
Both  of  these  were  refused,  and  the  defend- 
ant duly  saved  its  exceptions. 
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Messrs.  J.  E.  Carroll  and  Watte,  Gen- 
try, &  Xiee,  for  appellant: 

The  verdict  for  the  defendant  was  the 
only  verdict  that  could  properly  have  been 
rendered,  and  should  not  have  been  dis- 
turbed. 

Davis  V.  Forbes,  171  Mass.  548,  47  L.R.A. 
170,  51  N.  E.  20,  4  Am.  Neg.  Rep.  289; 
Ualveston,  H.  &  S.  A.  R.  Co.  v.  Henn^an, 
33  Tex.  Civ.  App.  314,  76  S.  \V.  452;  Gray 
v.  Lumpkin,  —  Tex.  Civ.  App.  — ,  159  S. 
W.  880;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Sullivan,  141  Ind.  83,  27  L.R.A.  840, 
50  Am.  St.  Rep.  313,  40  K.  E,  138;  Spel- 
man  v.  Gold  Coin  Min.  &  Mill.  Co.  26  Mont. 
76,  55  L..RJV.  640,  91  Am.  St.  Rep.  402,  66 
Pac  697;  Voorhees  v.  New  York  C.  &  H. 
R  R.  Co.  129  App.  Div,  780,  114  N.  V. 
Supp.  242,  198  N.  Y.  558,  92  M.  E.  1105; 
Vorass  v.  Rosenberry,  85  111.  App.  623; 
Sweet  Water  Mfg.  Co.  v.  Glover,  29  Ga. 
399 ;  Denver  ii,  R.  G.  K.  Co.  v.  lies,  25  Colo. 
19,  63  Pac.  222;  King  v.  Interstate  Consol. 
R.  Co.  23  R.  I.  583,  70  L.R.A.  924,  51 
Atl.  301. 

There  was  no  sufficient  showing  that  the 
death  of  young  Uunicke  resulted  from 
failure  to  furnish  surgical  treatment.  It 
may  just  as  well  have  been  due  to  the  origi- 
nal injury.  Under  such  circumstances,  a 
demurrer  to  the  evidence  should  be  sus- 
tained. 

Warner  v.  St.  Louis  4  M.  River  R.  Co.  178 
Mo.  134,  77  S.  W.  67;  Root  v.  Kansas  City 
Southern  R.  Co.  195  Mo.  367,  6  L.R.A.(JN.S.) 
212;  92  S.  W.  621;  Goransson  v.  Ritter- 
Conley  Mfg.  Co.  186  Mo.  300,  86  S.  W.  338; 
Kane  v.  Missouri  P.  R.  Co.  251  Mo.  29,  157 
S.  W.  644. 

Where  the  demurrer  to  the  evidence 
ought  to  have  been  sustained,  a  verdict  for 
defendant  should  not  be  set  aside,  even 
though  technical  error  may  liave  been  com- 
mitted at  the  trial. 

Mockowik  V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  196  Mo.  550,  94  S.  W.  256;  Bradley 
V.  James  H.  Forbes  Tea  &  Coffee  Co.  213 
Mo.  320,  111  S.  W.  919;  Wagner  v.  Edison 
Electric  Illuminating  Co.  177  Mo.  44,  75 
S.  W.  966;  Lomax  v.  Southwest  Missouri 
Electric  R.  Co.  119  Mo.  App.  200,  95  S.  W. 
945. 

Mr.  Joseph  Wheless,  for  respondent: 

An  employer,  although  a  corporation, 
owes  a  legal  duty  to  an  injured  employee 
in  the  emergency  caused  by  such  injury 
to  use  reasonable  care  and  diligence  in  fur- 
nishing emergency  aid  and  surgical  treat- 
ment to  such  injured  employee;  and  he  is 
liable  to  him  for  failure  to  perform  this 
duty  or  for  negligence  in  its  performance, 
and  is  liable  to  a  physician  or  surgeon  for 
the  cost  and  expenses  of  such  emergency 
treatment. 
L.R.A.1916C. 


Weinsberg  v.  St.  Louis  Cordage  Co.  135 
Mo.  App.  553,  116  S.  W.  461;  Freeman  v. 
Junge  Baking  Co.  126  Mo.  App.  124,  103 
S.  W.  563;  Meisenbach  v.  Southern  Coop- 
erage Co.  45  Mo.  App.  232;  Powell  v. 
St.  Louis  ft  S.  F.  R.  Co.  229  Mo.  240,  129 
S.  W.  963 ;  Brown  v.  Missouri,  K.  &  T.  R.  Co. 
67  Mo.  122;  McCarthy  v.  Missouri  R.  Co. 
15  Mo.  App.  385;  Evans  v.  Marion  Min. 
Co.  100  Mo.  App.  670,  75  S.  W.  178; 
Reynolds  v.  Chicago,  B.  St.  Q.  R.  Co.  114 
Mo.  App.  670,  90  S.  W.  100;  Phillips  v. 
St.  Louis  St.  S.  F.  R.  Co.  211  Mo.  419,  17 
L.R.A.(N.S.)  1167,  124  Am.  St.  Rep.  786, 
lll'S.  W.  109,  14  Ann.  Cas.  742;  Ohio 
v.  Schaper  Bros.  Mercantile  Co.  180  Mo. 
App.  680,  163  S.  W.  551 ;  Newberry  v.  Mis- 
souri Granite  St.  Constr.  Co.  180  Mo.  App. 
672,  163  S.  W.  570;  Salter  v.  Nebraska 
Teleph.  Co.  79  Neb.  373,  13  L.R.A.(N.S.) 
545,  112  N.  W.  600;  Depue  v.  FlaUu,  100 
Minn.  299,  8  L.R.A.(N.S.)  485,  111  N.  W.  1 ; 
Ohio  &  M.  R.  Co.  V.  Early,  141  Ind.  73, 
28  L.R.A.  551,  40  N.  E.  257;  Northern  C. 
R.  Co.  V.  State,  29  Md.  420,  90  Am.  Dec. 
545;  Glenn  v.  Hill,  210  Mo.  297,  16  L.R.A. 
(N.S.)  699,  109  S.  W.  27;  Pate  v.  Tar 
Heel  S.  B.  Co.  148  N.  C.  571,  62  S.  E.  614: 
Brcsnalian  v.  Lonsdale  Co.  —  R.  I.  — ,  51 
Atl.  624;  Farmer  v.  Central  Iowa  R.  Co. 
67  Iowa,  136,  24  N.  W.  895;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Smith,  121  Ind.  353,  6 
L.R.A.  320,  22  N.  E.  776;  Schumaker  v. 
St.  Paul  &  D.  R.  Co.  46  Minn.  39,  12 
L.R.A.  258,  48  N.  W.  559;  Hill  v.  Winsor, 
118  Mass.  251;  Holmes  v.  McAllister,  123 
Mich.  493,  48  L.R.A.  398,  82  N.  W.  220; 
Union  P.  R.  Co.  v.  Cappier,  66  Kan.  649,  69 
L.R.A.  618,  72  Pac.  281,  14  Am.  Neg.  Rep. 
37;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
Marrs,  119  Ky.  954,  70  L.R.A.  293,  115  Am. 
St.  Rep.  289,  85  S.  W.  188;  King  v.  Inter- 
state Consol.  R.  Co.  23  R.  I.  583,  70  L.R.A. 
924,  51  Atl.  301;  The  Iroquois,  56  C.  C. 
A.  497,  118  Fed.  1005. 

It  is  sufficient  that  the  injuries  are  the 
natural,  though  not  the  necessary  and  in- 
evitable, result  of  a  negligent  fault,  such 
injuries  as  are  likely  in  ordinary  circum- 
stances to  ensue  from  the  act  or  omission 
in  question. 

Ghio  V.  Schaper  Bros.  Mercantile  Co.  180 
Mo.  App.  686,  163  S.  W.  556;  Phillips  v. 
St.  Louis  &  S.  F.  R.  Co.  211  Mo.  442,  17 
L.R.A.(N.S.)  1167,  124  Am.  St.  Rep.  786, 
111  S.  W.  109,  14  Ann.  Cas.  742;  Smiley 
v.  St.  Louis  &.  H.  R.  Co.  160  Mo.  629,  61 
8.  W.  667,  9  Am.  Neg.  Rep.  614;  Gerdes  v. 
Christopher  &  S.  Architectural  Iron  &  Foun- 
dry Co.  124  Mo.  361,  25  S.  W.  557,  27  S. 
W.  615;  Gharst  v.  St.  Louis  Transit  Co. 
115  Mo.  App.  411,  91  S.  \V.  453;  Miller 
V.  St.  Louis,  I.  M.  St,  S.  R.  Co.  90  Mo. 
394,  2  S.  W.  439. 
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Woodson,  P.  J.,  delivered  the  opinion  of 
the  court: 

I.  He  first  error  counsel  for  defendant 
complain  of  is  stated  in  this  language: 
"The  court  erred  in  sustaining  plaintiff's 
motion  for  a  new  trial,  because  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendant, 
and  therefore  could  not  have  supported  a 
verdict  for  the  plaintiff,  if  one  had  been 
rendered.  Hence  the  verdict  for  the  de- 
fendant was  the  only  verdict  that  could 
properly  have  been  rendered  in  the  case, 
and  should  not  have  been  disturbed." 

In  support  of  this  contention,  we  are 
cited  to  the  following  authorities:  Davis  v. 
Forbes,  171  Mass.  648,  47  L.R.A.  170,  61 
N.  E.  20,  4  Am.  Neg.  Rep.  289;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Henn^an,  33  Tex.  Civ. 
App.  314,  7e  S.  W.  452;  Gray  v.  Lumpkin, 
—  Tex.  Civ.  App.  — ,  159  S.  W.  880; 
Pittsburgh,  C.  C.  ft  St  L.  R.  Co.  v.  Sullivan. 
141  Ind.  83,  27  L.R.A.  840,  50  Am.  St.  Rep. 
313,  40  K.  £.  138;  Spelman  v.  Gold  Coin 
Min.  A.  Mill.  Co.  26  Mont.  76,  55  L.R.A.  640, 
91  Am.  St.  Rep.  402,  66  Pac.  697;  Voor- 
hees  V.  New  York  C.  t  H.  R.  R.  Co.  J  29 
App.  Div.  780,  114  N.  Y.  Supp.  242,  and 
198  N.  Y.  558,  92  N.  E.  1106;  Vorass  v. 
Rosenberry,  85  111.  App.  623;  Sweet  Water 
Mfg.  Go.  V.  Glover,  29  Ga.  399;  Denver  &.  R. 
G.  R.  Co.  V.  lies,  26  Colo.  19,  63  Pac.  222; 
King  V.  Interstote  Consol.  R.  Co.  23  R.  I. 
683,  70  L.R.A.  924,  51  Atl.  301. 

The  principal  legal  proposition  involved  in 
this  case  is  somewhat  novel,  and  this  is  the 
first  time  it  has  been  directly  presented  to 
this  court  for  consideration.  For  this  rea- 
son I  deem  it  important  that  the  authori- 
ties relied  upon  by  counsel  for  the  respec- 
tive parties  as  sustaining  their  respective 
positions  should  be  reviewed  somewhat  ex- 
tensively. However,  before  undertaking  to 
discuss  this  question,  it  might  not  be  out 
of  place  to  state  the  well-known  and  uni- 
versally established  rule  that  "where  a 
physician  or  surgeon  renders  sesvices  to 
one  at  the  mere  request  of  a  third  person 
on  whom  there  rests  no  obligation  to  pro- 
vide such  service,  the  law  will  not  imply  a 
contract  to  pay  on  such  mere  request.  On 
this  question  the  law  is  succinctly  and  ac- 
curately stated  in  22  Am.  &  Eng.  Enc.  Law, 
790,  791,  as  follows:  'When  a  person  re- 
quests a  physician  to  perform  services  for  a 
patient,  the  law  does  not  raise  an  implied 
promise  to  pay  the  reasonable  value  of  the 
services  so  rendered,  unless  the  relation  of 
the  person  making  the  request  to  the  pa- 
tient is  such  as  raises  the  legal  obligation 
on  his  part  to  call  in  a  physician  and  pay 
for  his  services.'"  Weinsberg  -v.  St.  Louis 
Cordage  Co.  135  Mo.  App.  553,  116  S.  W. 
461,  and  cases  cited. 
L.R.A.1915C. 


Orderly  conduct  requires  that  we  con- 
sider, first,  those  of  the  defendant,  the 
appellant  here,  and  thereafter  those  of  the 
plaintiff,  the  respondent  here. 

Before  taking  up  the  cases  of  the  de- 
fendant in  detail,  it  may  be  well  to  state 
generally  none  of  them  "is  on  all  fours" 
with  the  case  at  bar,  for  the  reason  that  the 
'question  of  "emergency"  so  strongly  urged 
in  this  case  was  not  presented  or  considered 
in  any  of  the  cases  cited  by  counsel  for 
defendant. 

The  case  of  Davis  v.  Forbes,  171  Mass. 
648,  loc.  cit.  663,  47  L,R.A.  170,  51  N.  E. 
20,  4  Am.  Neg.  Rep.  289,  was  where  a  boy, 
whose  exact  age  was  not  shown,  sued  his 
employer  for  personal  injuries  alleged  to 
have  been  sustained  by  him  through  the 
negligence  of  his  employer  and  for  negli- 
gence in  not  furnishing  him  with  medical 
attendance.  He  was  injured  by  falling  from 
or  by  having  been  thrown  from  a  horse  he 
was  training  on  a  race  course.  Neither 
the  character  nor  the  extent  of  the  injuries 
was  shown,  and  therefore  the  question  of 
emergency  was  not  involved.  The  court 
held,  first,  that  he  could  not  recover  for  the 
injuries  sustained,  because  he  assumed  the 
risk,  etc.;  and,  second,  without  discussing 
the  question,  said:  "An  employer  is  under 
no  legal  obligation  to  furnish  his  injured 
employees  with  medical  attendance." 

In  the  light  of  the  facts  of  that  case,  the 
opinion  is  of  but  little  weight  in  this  case. 

In  the  case  of  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Hennegan,  33  Tex.  Civ.  App.  314,  76 
S.  W.  452,  the  company  had  agreed  to  fur- 
nish the  employee  medical  service,  but,  hav- 
ing failed  to  so  do,  the  latter  sued  in  tort, 
for  the  injuries  he  claimed  were  negligently 
inflicted  upon  him  by  that  failure.  In  that 
case  the  court  simply  held  that  the  plain- 
tiff's cause  of  action  was  for  a  breach  of 
the  contract,  and  not  in  tort  for  negligence. 
Consequently  that  case  has  no  application 
whatever  to  the  case  at  bar. 

The  case  of  Gray  v.  Lumpkin,  —  Tex.  Civ. 
App.  — ,  159  S.  W.  880,  also  grew  out  of  an 
alleged  contract  whereby  the  employer 
agreed  to  furnish  the  employee  medical 
service,  which  fact  renders  it  inapplicable 
as  an  authority  in  this  case. 

In  the  case  of  Spelman  v.  Gold  Coin 
Min.  &.  Mill.  Co.  26  Mont.  76,  55  L.R.A. 
640,  91  Am.  St.  Rep.  402,  66  Pac.  597,  the 
plaintiff ,  sued  the  company  to  recover  the 
value  of  medical  services  rendered  at  the 
request  of  the  superintendent  to  one  of  its 
injured  employees.  The  court  held  that 
the  superintendent,  as  such,  had  no  au- 
thority to  employ  a  physician  in  such  a 
case,  in  the  absence  of  negligence  on  the 
part  of  the  company.  There  being  no  claim 
of  negligence,  the  court  added: 
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"Query, — Whether  in  a  case  where  an  em- 
ployee is  injured  through  the  actionable 
urgligence  of  the  company,  the  general 
manager  of  a  mining  company  can  bind  his 
principal  by  such  a  contract." 

To  the  same  effect  is  the  case  of  Voor- 
hees  V.  New  York  C.  &  H.  R.  R.  Co.  129 
App.  Div.  780,  114  N.  Y.  Supp.  242,  affirmed 
in  108  N.  Y.  558,  92  N.  E.  1105. 

It  will  be  observed  that  the  two  last 
cases  turned  upon  the  authority  of  the  su- 
perintendent to  employ  the  physician,  and 
not  the  liability  of  the  master,  had  the 
physician  been  employed  by  a  duly  consti- 
tuted agent  of  the  company.  Quaere,  If  the 
company  was  in  legal  duty  bound  to  fur- 
nish medical  aid  in  such  case,  was  not  the 
superintendent  authorized  to  employ  the 
physician,  as  a  matter  of  law? 

The  case  of  Vorasa  v,  Rosenberry,  85  111. 
App.  623,  was  a  suit  brought  by  a  physician 
against  the  father  of  an  injured  son,  to  re- 
cover for  medical  services  rendered  to  the 
latter,  who  was  of  age,  and  who  was  found 
lying  unconscious  in  the  middle  of  the  street 
where  he  had  fallen  from  a  wagon  and  frac- 
tured his  left  thigh  bone.  The  physician, 
Kosenberg,  the  defendant  in  error,  was  sum- 
moned to  attend  the  son  by  a  stranger. 
The  son  was  removed  to  the  father's  house 
accompanied  by  the  physician,  who .  was  a 
stranger  to  both  the  father  and  son.  The 
son  continued  to  live  with  his  father  and 
assisted  him  in  his  business  after  attaining 
his  majority,  just  as  he  did  prior  to  that 
time.  The  evidence  showed  that  the  father 
never  employed  the  physician,  and  that  he 
did  not  desire  him  to  treat  his  son;  but 
the  son  insisted  upon  l>cing  treated  by  this 
physician.  The  circuit  court  rendered  a 
judgment  in  favor  of  the  physician,  but 
upon  writ  of  error  the  court  of  appeals  re- 
vvrsoil  the  judgment  and  held  the  father 
not   liable. 

The  case  of  King  v.  Interstate  Consol.  R. 
Co.  23  R.  I.  583,  70  L.R.A.  824,  51  Atl.  301, 
involved  the  legal  duty  of  the  company  to 
furnish  its  employees  with  food  and  shelter, 
etc.  'Jlic  court  held  he  could  not  recover. 
This  case  is  not  in  point. 

The  case  of  Weinsberg  v.  St.  Louis  Cord- 
age Co.  135  Mo.  App.  553,  116  S.  \V.  461, 
was  a  suit  to  recover  a  doctor  bill.  There 
the  points  decided,  first,  were:  Did  the  cor- 
poration have  the  charter  power  to  employ 
a  physician  to  treat  an  injured  employee; 
and,  second,  did  the  president  of  the  com- 
pany, without  express  authority  from  the 
board  of  managers  of  the  company,  have 
the  authority  to  employ  the  physician  to 
treat  the  injured  employee?  In  that  case 
the  court  ruled  both  of  those  points  in 
favor  of  the  plaintiff.  The  same  conclu- 
sions were  announced  in  the  case  of  Free- 
L.R.A.1915C. 


man  v.  Junge  Baking  Co.  126  Mo.  App.  124, 
103  S.  VV.  565. 

Neither  of  those  cases  involved  the  ques- 
tion of  the  legal  duty  of  the  company,  in 
the  absence  of  contract,  to  furnish  medical 
aid  to  an  injured  employee  of  the  company; 
nor  was  that  question  discussed  or  decided 
by  the  court. 

We  are  also  cited  to  two  cases  recently 
decided  by  the  St.  Louis  court  of  appeals. 
Ghio  V.  Schaper  Bros.  Mercantile  Co.  180 
Mo.  App.  686,  163  S.  W.  551,  and  Newberry 
V.  Missouri  Granite  &  Constr.  Co.  180  Mo. 
App.  672,  163  S.  W.  570. 

These  cases  were  also  predicated  upon 
contract;  that  is,  the  physicians  who  sued 
for  their  fees  were  employed  by  the  proper 
officers  of  tlie  respective  companies  to  per- 
form the  services. 

None  of  these  cases  are  in  point.  Nor  is 
the  case  of  Phillips  v.  St.  Louis  k  S.  F.  R. 
Co.  211  Mo.  419,  17  L,R.A.(N.S.)  1167,  124 
Am.  St.  Rep.  786,  111  S.  W.  109,  14  Ann. 
Cas.  742,  in  point.  There  the  railroad  com- 
pany not  only  agreed  to  pay  the  doctor 
bills  and  hospital  charges,  etc.,  but  in  ad- 
vance deducted  from  his  and  the  other 
employees'  wages  so  much  money,  estimated 
to  be  sufficient  to  pay  all  such  bills. 

Practically  all,  if  not  all,  of  the  cases  so 
far  considered  were  cases  where  various 
physicians  or  surgeons  sued  various  defend- 
ants to  recover  bills  for  services  performed 
by  tliem  to  various  injured  employees  of  the 
various  defendants.  Some  of  the  cases  were 
based  upon  contracts,  and  the  defenses  were 
that  either  the  company  had  no  charter 
authority  to  employ  a  physician  or  sur- 
geon in  any  case,  or  that  the  agent  of  the 
company,  who  made  the  contract  on  behalf 
of  the  company,  had  no  authority  from  the 
company  to  make  the  same. 

The  remainder  of  the  cases  considered 
turned  upon  the  point  whether  or  not  the 
agent  of  the  company  had  the  implied  au- 
thority to  employ  a  physician  or  surgeon  to 
treat,  at  the  expense  of  the  company,  an 
injured  employee  thereof. 

The  supreme  court  of  Indiana,  in  the  case 
of  Pittsburgh,  C.  C.  &  St  L.  R.  Co.  v.  Sulli- 
van, 141  Ind.  83,  27  L.R.A.  840,  SO  Am.  St. 
Rep.  313,  40  N.  E.  138,  held  that  the  com- 
pany was  under  no  general  legal  obligation 
to  employ  medical  service  for  its  injured 
employees;  and  that  if  it  did  so  gratuitous- 
ly, and  the  surgeon  amputated  a  limb  of  an 
injured  employee  against  his  consent  and 
expressed  command,  the  company  would 
not  be  liable  in  damages  to  the  employee 
for  the  unlawful  amputation. 

In  the  case  of  Sweet  Water  Mfg.  Co.  t. 
Glover,  29  Ga.  399,  the  plaintiff,  a  physi- 
cian, sued  the  company  for  surgical  services 
rendered  to  one  of  the  company's  injured 
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employees.  In  that  case  the  supreme  court 
of  Georgia  held  that,  in  the  absence  of  con- 
tract, tiie  company  was  not  liable  to  the 
plaintiff  for  the  services  so  rendered,  and 
that  the  authority  of  the  superintendent 
of  the  company,  as  such,  did  not  authorize 
him  to  employ  physicians  to  treat  its  em- 
ployees. 

In  the  case  of  Denver  &  R.  G.  R.  Co.  v. 
lies,  25  Colo.  19,  53  Pac.  222,  the  supreme 
court  of  Colorado  held  that  tlie  company, 
in  the  absence  of  contract,  was  not  legally 
bound  to  furnish  medical  services  to  its  in- 
jured employees;  and  if,  therefore,  it  neg- 
lected or  refused  to  summon  medical  aid 
for  one  injured,  while  acting  within  the 
scope  of  his  employment,  it  could  not  be 
held  liable  for  negligently  failing  to  so  do. 

The  last  three  cases  mentioned  in  effect 
support  the  contention  of  counsel  for  the 
defendant,  in  that  the  petition  does  not 
state  facts  auQicient  to  constitute  a  cause 
of  action  against  it.  It  will  be  observed, 
however,  that  the  question  of  emergency 
relied  upon  in  this  case  was  not  involved  or 
decided  in  any  of  those.  The  emergency  in 
this  case  seems  to  be  the  differentiating 
fact  between  this  case  and  those.  In  the 
light  of  this  difference,  it  may  be  said  that 
counsel  for  defendant  has  cited  no  authority 
that  is  directly  in  point  in  this  case. 

Having  with  considerable  care  and  pains 
considered  the  contention  of  counsel  for  de- 
fendant that  the  petition  in  this  case  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  it,  we  will  now  state 
the  position  counsel  for  plaintiff  take  re- 
garding that  question,  and  then  consider 
the  authorities  cited  by  them  in  support 
thereof. 

The  position  of  counsel  for  plaintiff  is 
stated  in  the  following  language:  "llie 
petition  states  a  good  cause  of  action. 
An  employer,  although  a  corporation,  owes 
a  legal  duty  to  an  injured  employee,  in  the 
emergency  caused  by  such  injury,  to  use 
reasonable  care  and  diligence  in  furnishing 
emergency  aid  and  surgical  treatment  to 
such  injured  employee,  and  he  is  liable  (1) 
to  the  injured  employee  for  failure  to  per- 
form this  duty  or  for  negligence  in  its  per- 
formance, and  (2)  is  liable  to  a  physician 
or  surgeon  for  the  cost  and  expenses  of  such 
emergency  treatment.  And  'whether  the  in- 
jured employee  received  his  hurt  through 
the  negligence  of  the  employer  or  not  is 
certainly  immaterial.'  185  Mo.  App.  loc. 
<:it.  508,  116  S.  W.  461." 

The  authorities  cited  by  plaintiff  are  as 
follows:  Wcinsberg  v.  St.  Louis  Cordage 
Co.  135  Mo.  App.  553,  1.16  S.  VV.  461;  Free- 
man V.  Junge  Baking  Co.  126  Mo.  App.  124, 
103  S.  W.  505;  Meisenbach  v.  Southern 
Cooperage  Co.  45  Mo.  App.  232;  Powell  v. 
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St.  Louis  &  S.  F.  R.  Co.  229  Mo.  240,  129 
S.  W.  963;  Brown  v.  Missouri,  K.  &  T.  R. 
Co.  07  Mo.  122;  McCarthy  v.  Missouri  R. 
Co.  15  Mo.  App.  385;  Evans  v.  Marion  Min. 
Co.  100  Mo.  App.  670,  75  S.  \V.  178;  Rey- 
nolds v.  Chicago,  B.  &  Q.  R.  Co.  114  Mo. 
App.  670,  90  S.  W.  100;  Phillips  v.  St. 
Louis  &  S.  F.  R.  Co.;  Ohio  v.  Schaper 
Bros.  Mercantile  Co. ;  and  Newberry  v.  Mis- 
souri Granite  &  Constr.  Co.,  —  supra;  Salter 
V.  Nebraska  Teleph.  Co.  79  Neb.  373,  13 
L.R.A.(N.S.)  545,  112  N.  \V.  600;  Dcpue  v. 
Flatau,  100  Minn.  299,  8  L.R.A.(N.S.)  48.>, 
111  N.  W.  1;  Ohio  &  M.  R.  Co.  v.  Early,  141 
Ind.  73,  28  L.R.A.  loc.  cit.  551,  40  N.  E.  257 ; 
Northern  C.  R.  Co.  v.  State,  29  Md.  420, 
96  Am.  Dec.  545;  Glenn  v.  Hill,  210  Mo. 
loc.  cjt.  297,  16  L.R.A.(N.S.)  609,  109  S.  W. 
27 ;  Pate  v.  Tar  Heel  S.  B.  Co.  148  N.  C.  571, 
62  8.  E.  614;  Bresnahan  v.  Lonsdale  Co.  — 
R.  I.  — ,  61  Atl.  624;  Farmer  v.  Central 
Iowa  R.  Co.  67  Iowa,  136,  24  N.  W.  895; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith,  121 
Ind.  353,  6  L.R.A.  320,  22  N.  E.  775; 
Schumaker  v.  St.  Paul  &.  D.  R.  Co.  40 
Minn.  39,  12  L.R.A.  loc.  cit.  258,  48  N.  \V. 
659;  Hill  v.  VVinsor,  118  Mass.  251;  Holmes 
v.  McAllister,  123  Mich.  493,  48  L.R.A.  loc. 
cit.  398,  82  N.  W.  220;  Union  P.  R.  Co.  v. 
Cappier,  60  Kan.  649,  72  Pac.  281,  14  Am. 
Neg.  Rep.  37,  69  L.R.A.  518  (see  note  loc. 
cit.  633)  ;  Cincinnati,  N.  O.  A  T.  P.  R.  Co. 
v.  Marrs,  119  Ky.  954,  70  L.R.A.  loc.  cit. 
293,  115  Am.  St.  Rep.  289,  85  S.  W.  188; 
King  V.  Interstate  Consol.  R.  Co.  23  R.  I. 
683,  70  L.RJV.  loc.  cit.  924,  51  Atl.  301; 
The  Iroquois,  55  C.  C.  A.  497,  118  Fed.  loc. 
cit.  1005. 

While  counsel  have  cited  a  great  many 
authorities  in  support  of  their  proposition, 
yet  we  do  not  feel  called  upon  to  review  all 
of  them  in  this  opinion;  however,  we  will 
notice  such  as  we  'consider  as  specially  ap- 
plicable to  the  case. 

I  do  not  understand  counsel  for  plaintiff 
to  make  the  broad  claim  that,  in  the  ab- 
sence of  the  question  of  emergency,  present- 
ed in  this  case,  it  would  have  been  the  duty 
of  the  defendant  to  have  furnished  medical 
or  surgical  treatment  for  the  injured  man, 
upon  the  occasion  mentioned;  but  I  do  un- 
derstand counsel  to  contend,  and  which  I 
believe  is  the  law,  tliat  when  an  employee 
is  engaged  in  any  dangerous  business  for 
the  master,  and  that  while  in  the  perform- 
ance of  his  duties,  as  such,  he  is  so  badly 
injured  that  he  is  thereby  rendered  physic- 
ally or  mentally  incapable  of  procuring 
medical  assistance  for  himself,  then  that 
duty,  as  a  matter  of  law,  is  devolved  upon 
the  master,  and  that  he  must  perform  that 
duty  with  reasonable  diligence  and  in  a 
reasonable  manner,  through  the  agency  of 
such  of  his  employees  as  may  be  present 
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at  the  time.  In  other  words,  without  try- 
ing to  state  the  law  in  detail  governing  the 
master's  duties  in  all  cases  of  this  charac- 
ter, that  duty  is  put  in  operation  whenever, 
under  the  facts  and  circumstances  of  the 
case,  the  employee  is  thereby  so  injured 
that  he  or  she  is  incapacitated  from  caring 
for  himself  or  herself,  as  the  case  may  be. 

Tlie  imcontradicted  evidence  in  this  case 
shows  that  the  deceased  was  so  badly  in- 
jured that  he  was  physically  incapacitated 
to  care  for  himself  or  to  engage  medical 
or  surgical  treatment;  also  that  the  char- 
acter of  his  injuries  was  such  as  required 
immediate  surgical  attention,  for  it  was 
apparent  to  all  present  that  his  leg  was 
frightfully  crushed,  and  that  his  life's  blood 
was  freely  flowing  from  his  body.  So  ob- 
vious was  this  that  several  of  those  present, 
at  the  time  of  the  accident,  tried  by  their 
crude  methods  to  stop  its  flow.  But  the 
highest  officer  of  the  company  present,  the 
superintendent,  thought  none  of  their  reme- 
dies were  worthy  of  trial,  and  told  them 
that  their  proposed  treatment  would  do  no 
good.  He  then  telephoned  to  Dr.  Kirk,  at 
Kimswick,  the  condition  of  the  injured  man, 
Hunicke,  and  requested  liim  to  come  to 
Wicks  and  treat  the  injure<l  man;  but  the 
doctor,  being  previously,  engaged  in  a  serious 
case,  could  not  leave  it.  Xlie  doctor,  how- 
ever, teleplioned  the  superintendent  to  bring 
the  injured  party  to  Kimswick,  some  2 
miles  distant,  and  that  he  would  there 
treat  him. 

The  evidence  shows  that  both  Wicks  and 
Kimswick  were  on  the  railroad,  and  that  a 
hand  car  was  present  which  could  have  been 
used  in  conveying  Hunicke  from  the  former 
to  the  latter  place  for  treatment. 

For  some  reason  not  made  clear,  the 
superintendent  declined  to  take  the  injured 
man  to  Kimswick  for  Creatment,  but  tele- 
phoned the  facts  of  the  injury  to  the  mana- 
ger of  the  company  at  St.  Louis,  some  12  or 
14  miles  distant,  who  telephoned  back  to 
the  superintendent  to  place  the  injured  man 
on  the  next  train  and  send  him  to  St.  Louis. 
This  was  done;  and  some  three  or  four 
hours  later  the  train  arrived  in  the  city; 
and  upon  the  arrival  of  the  train  Hunicke 
was  speedily  taken  to  the  hospital,  where 
his  limb  was  amputated;  but  in  the  mean- 
time practically  all  of  the  blood  of  his  body 
had  flown  therefrom;  and  he  died  shortly 
thereafter. 

In  the  statement  of  the  case  we  have  set 
out  much  of  the  evidence  tending  to  show 
the  negligence  of  the  defendant  in  not  pro- 
curing surgical  treatment  for  Hvmicke  more 
promptly;  and  that  he  would  not  have  died 
had  he  received  prompt  treatment.  That 
evidence  tended  to  show  that  Kimswick  was 
only  2  miles  distant  from  the  place  of  in- 
L.U.A.1915C. 


jury,  and  that  the  injured  man  could  have 
been  taken  there  on  a  hand  car  in  a  very  few 
minutes,  probably  from  fifteen  to  twenty, 
at  the  outside.  Had  this  been  done,  in  all 
probability  the  flow  of  blood  would  have  been 
stanched  several  hours  before  it  was  finally 
stopped  in  the  city  of  St.  Louis.  It  is  true 
that  there  was  some  evidence  which  tended 
to  show  that  such  a  trip  on  a  hand  car 
would  have  been  rough  and  jolting,  and 
thereby  might  have  aggravated  the  flow  of 
the  blood,  but,  conceding  that  to  be  true, 
it  could  not  have  caused  more  waste  of  blood 
than  did  the  constant  flow  during  the  hours 
that  passed  while  he  was  waiting  for  the 
train  and  being  conveyed  to  the  city  of  St. 
Louis  thereon.  And  it  seems  to  me  that 
common  sense  would  teach  us  that  a  trip  on 
a  hand  car  to  Kimswick  would  not  have 
caused  the  blood  to  flow  more  freely 
than  the  trip  on  the  train  to  St.  Louis,  six 
or  seven  times  as  far,  would  have  done. 
But  be  that  as  it  may,  when  we  consider 
those  facts  in  connection  with  all  the  other 
facts  and  circumstances  shown  by  the  evi- 
dence, we  have  reached  the  conclusion  that 
this,  as  well  as  the  question  of  negligence 
in  delaying  the  procurement  of  a  surgeon, 
was  for  the  jury,  and  that  the  evidence 
introduced  was  sufficient  to  make  out  a 
prima  facie  case  for  the  plaintiflT.  In  other 
words,  we  are  of  the  opinion  that  the  evi- 
dence tended  to  show  that  the  company  was 
guilty  of  negligence  in  not  using  more  dili- 
gence in  procuring  medical  and  surgical 
treatment  for  this  party;  also  that  it  tend- 
ed to  show  that  said  negligence  was  the 
proximate  cause  of  his  death.  These  views, 
in  our  opinion,  are  fully  supported  by  the 
following  authorities,  which  we  will  briefly 
review : 

In  the  case  of  Union  P.  R.  Co.  v.  Cappier. 
06  Kan.  649,  loc.  cit.  650,  69  L.R.A.  518.  72 
Pac.  281,  14  Am.  Neg.  Rep.  37,  the  supremo 
court  of  that  state,  in  discussing  this  ques- 
tion, said: 

"While  attempting  to  cross  the  railway 
tracks,  Ezelle  was  struck  by  a  moving 
freight  car  pushed  by  an  engine.  A  yard 
master  in  charge  of  the  switching  operations 
was  riding  on  the  end  of  the  car  nearest  to 
the  deceased  and  gave  warning  by  shouting 
to  him.  The  warning  was  either  too  late 
or  no  heed  was  given  to  it.  The  engine 
was  stopped.  After  the  injured  man  was 
clear  of  the  track,  the  yard  master  signaled 
the  engineer  to  move  ahead,  fearing,  aa  hi> 
testified,  that  a  passenger  train  then  about 
due  would  come  upon  them.  The  loco- 
motive and  car  went  forward  over  a  bridge, 
where  the  general  yard  master  was  in- 
forn>ed  of  the  accident  and  an  ambtilance 
was  summoned  by  telephone.  The  yard 
master  then  went  back  where  the  injured 
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man  was  lying,  and  found  three  Union 
Pacific  Bwitchmen  binding  up  the  wounded 
limbs  and  doing  what  they  could  to  stop 
the  flow  of  blood.  The  ambulance  arrived 
about  tliirty  minutes  later,  and  Ezelle  was 
taken  to  a  hoftpital,  where  he  died  a  few 
hours  afterward. 

"In  answer  to  particular  questions  of 
fact,  the  jury  found  that  the  accid(-nt  oc- 
curred at  5:35  P.  M.;  that  immediately  one 
of  the  railway  employees  telephoned  to  police 
headquarters  for  help  for  the  injured  man; 
that  the  ambulance  started  at  6:05  P.  u. 
and  reached  the  nearest  hosital  with  Ezelle 
at  6:20  P.  M.,  where  he  received  proper 
medical  and  surgical  treatment.  Judgment 
against  the  railway  company  was  based  on 
the  following  question  and  answer:  'Qnes. 
Did  not  defendant's  employees  bind  up 
Kzclle's  wounds  and  try  to  stop  the  flow 
of  blood  as  soon  as  tliey  could  after  the 
accident  happened?    Ans.  No.' 

"The  lack  of  diligence  in  the  respect  stat- 
ed was  intended,  no  doubt,  to  apply  to  the 
yard  master,  engineer,  and  fireman  in  charge 
of  the  car  and  engine. 

"These  facts  bring  us  to  a  consideration 
of  the  legal  duty  of  these  employees  toward 
the  injured  man  after  his  condition  became 
known.  Counsel  for  defendant  in  error 
quotes  the  language  found  in  Beach  on  Con- 
tributory Kegligencc,  3d  ed.  §  215,  as  fol- 
lows: 'Under  certain  circumstances,  the 
railroad  may  owe  a  duty  to  a  trespasser 
after  the  injury.  When  a  trespasser  has 
been  run  down,  it  is  the  plain  duty  of  the 
railway  company  to  render  whatever  serv- 
ice is  possible  to  mitigate  the  severity  of 
the  injury.  The  train  that  has  occasioned 
the  harm  must  be  stopped,  and  the  injured 
person  looked  after,  and,  when  it  seems  nec- 
essary, removed  to  a  place  of  safety,  and 
carefully  nursed,  until  other  relief  can  be 
brought  to  the  disabled  person.' 

"The  principal  authority  cited  in  support 
of  this  doctrine  is  Northern  C.  R.  Co.  T. 
State,  20  Md.  420,  96  Am.  Dec.  545.  ITic 
court  in  that  case  first  held  that  there  was 
evidence  enough  to  justify  the  jury  in  find- 
ing that  the  operatives  of  the  train  were 
negligent  in  running  it  too  fast  over  a  road 
crossing  without  sounding  the  whistle,  and 
that  the  number  of  brakemen  was  insufK- 
cient  to  check  its  speed.  Such  negligence 
was  held  sulBcient  to  uphold  the  verdict, 
and  would  seem  to  be  all  that  was  neces- 
sary to  be  said.  Tlie  court,  however,  pro- 
ceeded to  state  that,  from  whatever  cause 
the  collision  occurred,  it  was  the  duty  of 
the  servants  of  the'  company,  when  the  man 
was  found  on  the  pilot  of  the  engine  in  a 
helpless  and  insensible  condition,  to  re- 
move him,  and  to  do  it  with  proper  regard 
to  his  safety  and  the  laws  of  humanity. 
L.R.A.1915C. 


In  that  case  the  injured  person  was  taken 
I  in  charge  by  the  servants  of  the  railway 
j  company,  and,  being  apparently  dead,  with- 
out notice  to  his  family,  or  sending  for  a 
physician  to  ascertain  his  condition,  he  was 
moved  to  defendant's  warehouse,  laid  on 
a  plank,  and  locked  up  for  the  night.  The 
next  morning,  when  the  warehouse  was 
opened,  it  was  found  that  during  the  niglit 
the  man  bad  revived  from  his  stunned  con- 
dition and  moved  some  paces  from  the  spot 
where  he  had  been  laid,  and  was  found  in  a 
stooping  posture,  dead  but  still  warm, 
having  died  from  hemorrhage  of  the  arte- 
ries of  one  leg,  which  was  crushed  at  and 
above  the  knee.  It  had  been  proposed  to 
place  him  in  the  defendant's  station  house, 
which  was  a  comfortable  building,  but  the 
telegraph  operator  objected,  and  directed 
him  to  be  taken  into  the  warehouse,  a  place 
used  for  the  deposit  of  old  barrels  and  other 
rubbish." 

While  the  court  decided  that  case  against 
the  plaintiff  because  he  was  a  trespasser, 
and  not  an  employee,  yet  it  clearly  recog- 
nized  the  doctrine  contended  for  by  coun- 
sel for  the  plaintiff  in  this  case. 

And  in  the  case  of  Depue  v.  Flatau,  100 
Minn.  299,  303,  8  L.R.A.(N.S.)  485,  111  N. 
W.  1,  the  supreme  court  of  Minnesota,  in 
discussing  this  question,  said: 

"The  facts  in  this  case  bring  it  within 
the  more  comprehensive  principle  that  when- 
ever a  person  is  placed  in  such  a  position 
with  regard  to  another  that  it  is  obvious 
that,  if  he  dpes  not  use  due  care  in  his  own 
conduct,  he  will  cause  injury  to  that  per- 
son, the  duty  at  once  arises  to  exercise  care 
commensurate  with  the  situation  in  which 
he  thus  finds  himself,  and  with  which  he  is 
confronted,  to  avoid  such  danger;  and  a 
negligent  failure  to  perform  the  duty  ren- 
ders him  liable  for  the  consequences  of 
his  neglect.  This  principle  applies  to  va- 
ried situations  arising  from  noncontract. 
relations.  It  protects  the  trespasser  from 
wanton  or  wilful  injury.  It  extends  to  the 
licensee,  and  requires  the  exercise  of  reason- 
able care  to  avoid  an  unnecessary  injury  to 
him.  It  imposes  upon  the  owner  of  prem- 
ises, which  he  expressly  or  impliedly  invites 
persons  to  visit,  whether  for  the  transac- 
tion of  business  or  otherwise,  the  obligation 
to  keep  the  same  in  reasonably  safe  con- 
dition for  use,  though  it  does  not  embrace 
those  sentimental  or  social  duties  often 
prompting  human  action.  21  Am.  &  Eng. 
Enc.  Law,  2d  ed.  471;  Barrows,  Keg.  4. 
Those  entering  the  premises  of  another  by 
invitation  are  entitled  to  a  higher  degree  of 
care  than  those  who  are  present  by  mere 
sufferance.  Barrows,  Ncg.  304.  The  rule 
stated  is  supported  by  a  long  list  of  au- 
thorities, both  in  England  and  this  country. 
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«nd  is  expressed  in  tlie  familiar  maxim, 
Sic  utere  tuo,  etc.  They  will  be  found  col- 
lected in  the  works  above  cited,  and  also 
in  1  Thompson  on  Negligence,  2d  ed.  §  694. 
It  is  thus  stated  in  Heaven  v.  Pender,  L.  R. 
H  Q.  B.  Div.  503,  19  Eng.  Rul.  Cas.  81: 
'The  proposition  which  these  recognized 
cases  suggest,  and  which  is  therefore  to  be 
deduced  from  them,  is  that,  whenever  one 
person  is  by  circumstances  placed  in  such  a 
position  with  regard  to  another  that  every- 
one of  ordinary  sense,  who  did  think,  would 
at  once  recognize  that,  if  he  did  not  use 
ordinary  care  and  skill  in  his  own  conduct 
with  regard  to  those  circumstances,  he 
would  cause  danger  of  injury  to  the  person 
or  property  of  the  other,  a  duty  arises  to 
use  ordinary  care  and  skill  to  avoid  such 
danger.'  It  applies  with  greater  strictness 
to  conduct  towards  persons  under  disability, 
and  imposes  the  obligation  as  a  matter  of 
taw,  not  mere  sentiment,  at  least  to  refrain 
from  any  aflirmative  action  that  might  re- 
sult in  injury  to  them.  A  valuable  note  to 
Union  P.  R.  Co.  v.  Cappier,  69  L.R.A,  513, 
discusses  at  length  tbe  character  of  the 
duty  and  obligation  of  those  coming  into 
relation  with  sick  and  disabled  persons, 
and  numerous  analogous  cases  are  collected 
and  analyzed. 

"In  the  case  at  bar  defendants  were  un- 
der no  contract  obligation  to  minister  to 
plaintiff  in  his  distress;  but  humanity  de- 
manded that  they  do  so,  if  they  understood 
and  appreciated  his  condition.  And,  though 
those  acts  which  humanity  demands  are 
not  always  legal  obligations,'  the  rule  to 
which  we  have  adverted  applied  to  the  re- 
lation existing  between  these  parties  on 
this  occasion,  and  protected  plaintiff  from 
acts  at  their  hands  that  would  expose  him 
to  personal  harm.  lie  was  not  a  trespasser 
upon  their  premises,  but,  on  the  contrary, 
was  there  by  the  express  invitation  of 
Flatau,  Sr.  He  was  taken  suddenly  ill 
while  their  guest,  and  the  law,  as  well  as 
humanity,  required  that  he  be  not  exposed 
In  his  helpless  condition  to  the  merciless  ele- 
ments. The  case,  in  its  substantial  facts, 
is  not  unlike  that  of  Cincinnati,  X.  O.  &  T. 
P.  R.  Co.  v.  Marrs,  119  Ky.  954,  70  L.R.A. 
291,  115  Am.  St.  Rep.  289,  85  S.  W.  188. 
In  that  case  it  appears  that  one  Marrs  was 
found  asleep  in  tbe  yards  of  the  railway 
company  in  an  intoxicated  condition.  The 
yard  employees  discovered  him,  aroused 
him  from  his  stupor,  and  ordered  hira  off 
the  tracks.  They  knew  that  he  was  intoxi- 
cated, and  that  he  had  left  a  train  recently 
arrived  at  the  station,  and  he  appeared  to 
them  dazed  and  lost.  About  forty  min- 
utes later,  while  the  yard  employees  were 
engaged  in  switching,  they  ran  over  him 
and  killed  him.  He  had  again  fallen  asleep 
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on  one  of  Uie  tracks.  The  court  held  the 
railway  company  liable;  that,  under  the 
circumstances  disclosed,  it  was  the  duty 
of  the  yard  employees  to  see  that  Marrs 
was  safely  out  of  the  yards  or,  in  default 
of  that,  to  exercise  ordinary  care  to  avoid 
injuring  him;  and  that  it  was  reasonable 
to  require  them  to  anticipate  his  probable 
continued  presence  in  the  yards.  The  case 
at  bar  is  much  stronger,  for  here  plaintiff 
was  not  intoxicated,  nor  a  trespasser,  but, 
on  the  contrary,  was  in  defendants'  house 
as  their  guest,  and  was  there  taken  sudden- 
ly ill  in  their  presence,  and,  if  his  physical 
condition  was  known  and  appreciated,  they 
must  have  known  tliat  to  compel  him  to 
leave  their  home  unattended  would  expose 
him  to  serious  danger. 

"We  understand  from  the  record  that  the 
learned  trial  court  held  in  harmony  with 
the  view  of  tbe  law  here  expressed,  but  dis- 
missed the  action  for  the  reason,  as  stated 
in  the  memorandum  denying  a  new  trial, 
that  there  was  no  evidence  that  either  of 
the  defendants  knew,  or  in  the  exercise  of 
ordinary  care  should  have  known,  plain- 
tiff's physical  condition,  or  that  allowing 
him  to  proceed  on  his  journey  would  ex- 
pose him  to  danger.  Of  course,  to  make 
the  act  of  defendants  a  violation  of  their 
duty  in  the  premises,  it  should  appear  that 
they  knew  and  appreciated  his  serious  con- 
dition. The  evidence  on  this  feature  of 
the  case  is  not  so  clear  as  might  be  desired, 
but  a  majority  of  the  court  are  of  the 
opinion  that  it  is  sufficient  to  charge  both 
defendants  with  knowledge  of  plaintilTa 
condition — at  least  that  the  question  should 
have  been  submitted  to  the  jury.  Defend- 
ant Flatau,  Sr.,  tcstilied  that  he  was  in  the 
room  at  all  times  while  plaintiff  was  in  the 
house  and  observed  his  demeanor,  and, 
though  he  denied  that  plaintiff  fell  to  the 
floor  in  a  faint  or  otherwise,  yet  the  fact 
that  plaintiff  was  seriously  ill  cannot  be 
questioned.  Flatau,  Jr.,  conducted  him  to 
his  cutter,  assisted  him  in,  observed  that 
he  was  incapable  of  holding  the  reins  to 
guide  his  team,  and  for  that  reason  threw 
them  over  his  shoulders.  If  defendants 
knew  and  appreciated  hia  condition,  their 
act  in  sending  liim  out  to  make  his  way  to 
Madelia  the  best  he  could  was  wrongful  and 
rendered  them  liable  in  damages.  We  do 
not  wish  to  be  understood  as  holding  that 
defendants  were  under  absolute  duty  to 
entertain  plaintiff  during  the  night.  Wheth- 
er they  could  conveniently  do  so  does  not 
appear.  What  they  should  or  could  have 
done  in  the  premises  can  only  be  .  .  . 
[shown  by]  disclosing  their  situation  and 
their  facilities  for  communicating  his  con- 
dition to  his  friends  or  near  neighbors,  if 
any  there  were.    All  these  facts  will  enable 
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the  jury  to  determine  whether,  within  the 
rules  of  negligence  applicable  to  the  case, 
defendants  n^Iected  any  duty  they  owed 
plaintiff." 

In  the  case  of  Ohio  &  M.  R.  Co.  y.  Early, 
141  Ind.  73,  81,  28  L.R.A.  S46,  loc.  cit.  551, 
40  N.  E.  257,  the  supreme  court  of  Indiana 
said;  "We  do  not  think  this  evidence  is 
suiHcient  to  support  tlio  verdict.  While  a 
railroad  company  is  under  no  general  legal 
obligation  to  furnish  an  employee,  who  may 
receive  injuries  while  engaged  in  the  serv- 
ice of  the  company,  with  medical  or  surgi- 
cal assistance,  yet  where  a  day  laborer  or 
employee  has,  by  unforeseen  accident  to 
him  while  engaged  in  the  line  of  his  duty 
as  such  employee,  been  rendered  helpless, 
the  dictates  of  humanity,  duty,  and  fair 
dealing  would  seem  to  demand  that  it 
should  furnish  medical  assistance.  Of 
course  tliis  duty  could  not  rest  upon  the 
roaster  in  ordinary  caSes,  in  the  absence 
of  a  contract  to  do  so,  but  should  rest  upon 
him  only  in  extraordinary  cases,  where  im- 
mediate medical  or  surgical  assistance  is 
imperatively  required  to  save  life  or  avoid 
further  serious  bodily  injury.  This  duty  on 
the  railroad  company  only  arises  out  of 
strict  necessity  and  urgent  exigency,  where 
immediate  attention  thereto  is  demanded 
in  order  to  save  life  or  prevent  great  injury. 
The  duty  arises  with  the  emergency,  and 
with  it  expires.  Terre  Haute  ft  I.  R.  Co.  v. 
McMurray,  98  Ind.  358,  49  Am.  Rep.  752, 
and  authorities  there  cited." 

And  in  discussing  the  same  question  the 
supreme  court  of  Nebraska  in  the  case  of 
Salter  v.  Nebraska  Teleph.  Co.  79  Neb.  373, 
loc.  cit.  376,  13  L.R.A.(N.S.)  645,  112  N. 
W.  600,  used  this  language: 
•  "It  will  be  unnecessary,  as  we  view  the 
case,  to  pass  upon  all  the  errors  assigned 
by  the  appellant.  While  the  rule  is  not 
uniform,  there  are  many  cases  holding  that 
where  a  company  is  engaged  in  a  business 
dangerous  to  its  employees,  in  case  of  an 
accident  of  such  serious  character  that  the 
injured  employee  stands  in  need  of  imme- 
diate medical  or  surgical  attendance,  the 
conductor  of  a  train,  or  the  highest  officer 
of  the  company  present  at  the  time,  has, 
from  the  necessities  of  the  case,  authority 
to  represent  the  company  and  to  bind  it  by 
the  employment  of  a  surgeon  for  such 
immediate  medical  or  surgical  services  and 
care  as  are  required.  In  support  of  this 
rule  the  court  in  Terre  Haute  &  I.  R.  Co. 
V.  McMurray,  supra,  said:  'An  employer 
does  not  stand  to  his  servants  as  a  stran- 
ger; he  owes  them  a  duty.  The  cases  all 
agree  that  some  duty  is  owing  from  the 
master  to  the  servant,  but  no  ease  that  we 
have  been  able  to  find  defines  the  limits  of 
this  duty.  Granting  the  existence  of  this 
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general  -  duty,  and  no  one  will  deny  that 
such  duty  does  exist,  the  inquiry  is  as  to 
its  character  and  extent.  Suppose  the  axle 
of  a  car  to  break  because  of  a  defect,  and 
a  brakeman's  leg  to  be  mangled  by  the  de- 
railment consequent  upon  breaking  of  the 
axle,  and  that  he  is  in  imminent  danger  of 
bleeding  to  death,  unless  surgical  aid  is 
summoned  at  once,  and  suppose  the  accident 
to  occur  at  a  point  where  there  is  no  sta- 
tion and  when  no  officer  superior  to  the 
conductor  is  present,  would  not  the  conductor 
have  authority  to  call  a  surgeon  T  Is  there 
not  a  duty  to  the  mangled  man  that  some 
one  must  discharge?  And,  if  there  be  such 
a  duty,  who  owes  it,  the  employer  or  a 
stranger?  Humanity  and  justice  unite  in 
affirming  that  someone  owes  him  this  duty, 
since  to  assert  the  contrary  is  to  affirm 
that  upon  no  one  rests  the  duty  of  calling 
aid  that  may  save  life.  If  we  concede  the 
eixstence  of  this  general  duty,  then  the 
further  search  is  for  the  one  who  in  justice 
owes  the  duty,  and  surely,  where  the  ques- 
tion comes  between  the  employer  and  a 
stranger,  the  just  rule  mnst  be  that  it 
rests  upon  the  former.' 

"In  Marquette  &  0.  R.  Co.  v.  Taft,  28 
Mich.  289,  the  yard  master  of  the  defend- 
ant company  employed  a  physician  to  ampu- 
tate a  leg  and  bind  up  the  wounds  and 
bruises  of  an  employee  injured  in  the  serv- 
ice of  the  company.  The  employment  by 
the  yard  master  was  afterwards  ratified  by 
the  general  superintendent.  The  company 
defended  upon  the  ground  that  it  was  not 
shoMrn  that  either  the  yard  master  or  tho 
general  superintendent  acted  within  "the 
scope  of  their  authority  in  employing 
the  surgeon.  Judgment  went  in  favor  of  the 
plaintiff  in  the  trial  court.  .  .  .  Justices 
Graves  and  Campbell  voting  for  a  reversal, 
Cooley  and  Christiancy  voting  for  an  affirm- 
ance. Judges  Cooley  and  Christiancy  ap- 
pear to  have  based  their  decision  more  upon 
the  ground  of  the  ratification  of  the  em- 
ployment by  the  general  superintendent 
than  upon  the  authority  of  the  yard  master 
to  make  a  contract  binding  the  company 
in  the  first  instance. 

"In  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  My- 
lott,  6  Ind.  App.  438,  33  N.  E.  135,  a 
brakeman  on  the  appellant's  road  met  with 
an  accident  by  which  his  skull  was  crushed. 
The  conductor  requested  th4  appellee  to 
board  and  care  for  the  injured  man  in  every 
way  necessary,  stating  that  the  company 
would  pay  for  the  same.  The  conductor 
was  tho  highest  officer  of  the  company  then 
present.  After  discussing  the  right  of  a 
general  officer  to  bind  the  company  by  such 
employment,  the  court  proceeded  to  dis- 
cuss the  right  of  the  conductor  to  do  so. 
We  quote  from  the  opinion:   'It  being  es- 
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tablislied  that  the  general  officers  of  the 
company  would  have  the  power  under  Bucli 
circumstanced  to  bind  the  company  for  the 
necessary  board,  care,  and  attention  fur- 
nished an  employee  injured  while  in  the 
performance  of  his  duty,  it  follows,  under 
the  authorities,  that  the  conductor  also  has 
such  authority  under  certain  circumstances. 
That  the  conductor  has  no  such  general 
authority  in  ordinary  cases  is  conceded,  but 
it  is  clear  that  he  has  such  authority  in 
the  case  of  an  emergency  where  an  accident 
occurs  remote  from  the  general  oflices,  wlien 
he  is  the  highest  officer  of  the  company  pres- 
«nt,  and  when  immediate  action  is  required 
in  order  to  preserve  and  protect  the  life 
of  the  injured  man.  In  the  face  of  this 
emergency,  requiring  immediate  action  to 
preserve  human  life,  the  duty  devolves  upon 
the  company  to  act,  and  the  conductor 
stands  in  the  place  of  the  company,  clotlied 
with  such  powers  as  may  be  necessary  to 
meet  the  exig^cies  of  the  occasion.'  The 
supreme  court  of  Indiana,  so  far  as  our 
examination  of  the  autliorities  has  ex- 
tended, has  gone  further  than  any  other  in 
adopting  the  rule  that  a  subordinate  officer 
has  authority  to  bind  the  company  by  the 
employment  of  physicians  and  surgeons  in 
case  of  an  emergency,  and  where  no  higlier 
«fBcer  of  the  company  is  present  at  the  time, 
and  these  decisions  are  all  to  the  effect 
that  such  employment  binds  the  company 
only  for  the  first  or  emergency  service. 
There  are  numerous  cases  from  other  states 
holding  that  where  such  services  are  ob- 
tained, and  where  there  is  direct  or  infer- 
ential evidence  of  a  ratilication  by  some 
general  officer,  then  the  company  is  bound 
for  all  services  so  rendered. 

"In  Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues, 
47  III.  188,  95  Am.  Dec.  484,  the  station 
agent  of  the  company  employed  the  appel- 
lant to  nurse  and  take  care  of  one  John- 
son, an  injured  employee  of  the  company. 
He  wrote  to  the  general  superintendent, 
making  a  full  statement  of  all  that  had 
been  done,  llic  fourth  paragraph  of  the 
syllabus  is  in  the  following  words :  'Where 
an  employee  of  a  railroad  company  has 
received  injury,  while  in  the  discharge  of 
bis  duty,  and  the  station  agent,  in  his  ca- 
pacity as  such,  assumes  certain  liabilities 
in  his  behalf,  for  nurse  and  medical  attend- 
ance, and  writes  a  letter  to  the  general 
superintendent  stating  the  facts,  it  is  pre- 
sumed that  the  general  superintendent  re- 
ceived such  notice,  and,  in  the  absence  of 
any  instructions  to  the  contrary,  consented, 
on  the  part  of  the  railroad  company,  to 
assume  the  liabilities  of  the  station  agent 
for  all  reasonable  charges  in  this  behalf.' 
Toledo,  W.  4  W.  R.  Co.  v.  Prince,  50  111. 
26,  Indianapolis  &  St.  L.  R.  Co.  v.  Morris, 
67  111.  295,  and  Cairo  &  St.  L.  R.  Co.  v. 
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Mahoney,  82  111.  73,  26  Am.  Rep.  200,  are 
to   the    same   effect,   but,   as   will   be    seen, 
these  are   based   on   the   ratilication   by   a 
general  officer  of  the  company  of  employ- 
ment made  by  one  without  general  author- 
ity to  do  so.    On  the  whole,  we  are  inclined 
to  adopt  the  rule  that  a  general  officer  of 
the  company  has  power  to  make  such  a  con- 
tract as  is  here  sued  on  without  showing 
that  he  had  special  authority  to  do  so,  and, 
if  an  emergency   demanding   immediate  ac- 
tion   exists,    then    tlie   highest   officer   then 
present,  whether  he  be  conductor  of  a  train, 
the  station   agent  of   the   company,  or   the 
foreman  in  charge  of  a  gang  of  workmen, 
may  bind  the  company  for  such  medical  and 
surgical    attendance   as    the    exigencies   of 
the   case   may    immediately   demand.     We 
recognize  that  this  rule  is  one  required  by 
an  emergency  rather  than  one  based  on  any 
general  legal  principle,  and  that  the  author- 
ity of  the  officer  with  limited  powers  can 
extend  no  further  than  the  emergency  de- 
mands.    As  said  in  Holmes  v.  McAllister, 
123   Mich.  403,  48   L.R.A.   396,  82   N.   W. 
220:  'Authority  to  act  is  implied  from  the 
necessity  of  the  case.     .     .     .    Keither  the 
authorities  nor   reason  carry   the  rule  be- 
yond   the    emergency.      Such    employment 
does  not  make  the  employer  liable  for  the 
services  rendered  by  the  pbyucian  to  the 
employee  after  the  emergency  has  passed. 
If  the   physician  desires  to  hold   the  em- 
ployer responsible  for  subsequent  services, 
he  must  make  a  special  contract  with  him.' 
"It  is  urged  by  appellee  that  the  emer- 
gency  in   this   0086'  continued   during  the 
time  that  Crumb  was  in  the  hospital,  and 
this  was  probably  the  theory  upon  which 
the  district  court  directed  a  verdict  for  the 
plaintiffs    for    the    full    amount    of   their 
claim.     Toledo,   St  L.  &.  K.  C.  R.  Co.  v. 
Mylott,    supra,    and    Williams    v.    Griffin 
Wheel  Co.  84  Minn.  279,  87  N.  W.  773,  are 
cited  in  support  of  this  position.     A  care- 
ful reading  of  the  opinion   in  the  Mylott 
Case  will  disclose  that  the  only  question 
considered  by  the  court  was  the  right  of  IIk* 
plaintiff  to   recover   at   all,   and   that  the 
question  of  the  amount  of  the  recovery  whs 
not   involved.     In   the   concurring  opinion 
of  Davis,   J.,   it   is  said:    'No   question  is 
raised  as  to  the  extent  or  amount  of  the 
recovery.     The  only  question  presented  for 
our  consideration  is  whether  appellee  was 
entitled   to   recover   anything.     The  court 
does  not  hold  that  appellee  was  entitled  to 
recover  for  board  of  others,  or  for  the  con- 
tinued care  and  nursing  of  the  brakeman 
beyond  the  emergency  then  existing.'     We 
do  not  attempt  to  define  what  are  primary 
or    emergency    services,    and    Williams    v. 
Griffin    Wheel   Co.   supra,   does   not  assist 
us  in  attempting  to  determine  the  question, 
as  the  facts  of  that  case  are  dissimilar  from 
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this  case,  so  far  as  disclosed  in  the  opinion, 
and  apparently  are  not  fully  stated.  We 
believe,  however,  that  emergency  services, 
unless  expressly  limited  at  the  time  of  pro- 
curing them,  ought  to  extend  to  a  sufficient 
time  for  the  party  employed  to  communi- 
cate with  the  company,  and,  if  it  declines 
to  be  further  responsible,  for  notice  to  the 
proper  poor  authorities,  if  tilie  injured 
party  is  entitled  to  public  care. 

"For  the  reason  that  the  law  will  not 
impose  upon  the  defendant  company  the 
duty  of  caring  for  one  of  their  injured  em- 
ployees, except  for  emergency  treatment, 
and  for  the  reason  that  the  court  refused 
evidence  going  to  show  that  the  company 
expressly  disclaimed  liability  for  further 
treatment,  we  recommend  a  reversal  of  the 
judgment." 

It  will  be  observed  tliat  some  of  the  cases 
reviewed  go  so  far  as  to  even  hold  that  a 
trespasser  may,  under  such  facts  and  cir- 
cumstances, recover  for  such  negligence; 
but  we  will  express  no  opinion  regarding 
that  matter,  for  the  reason  that  Hunicke 
was  unquestionably  an  employee  of  the  de- 
fendant. 

There  are  many  other  cases  in  this  and 
other  states  which  pass  upon  various  phases 
of  this  case;  but  we  have  been  cited  to  no 
others  that  deal  with  all  of  the  elements  of 
this  cage.  However,  in  my  opinion  those 
considered  are  sound  upon  principle  and 
based  upon  reason  and  humanity,  the  es- 
sence of  all  law. 

In  my  opinion  there  is  no  possibility  of 
doubt  but  what  the  law  is  that  whenever 
one  person  employs  another  to  perform 
dangerous  work,  and  that,  while  performing 
that  work,  he  is  so  badly  injured  as  to  in- 
capacitate him  from  caring  for  himself, 
then  the  duty  of  providing  medical  treat- 
ment for  him  is  devolved  upon  the  em- 
ployer; and  that  duty,  in  my  opinion,  grows 
out  of  the  fact  that,  when  we  get  down  to 
the  real  facts  in  all  such  cases,  there  is  an 
unexpressed  humane  and  naturtil  under- 
standing existing  between  them  to  the  ef- 
fect that,  whenever  any  one  in  such  a  case 
is  so  injured  that  he  cannot  care  for  him- 
self, then  the  employer  will  furnish  him 
medical  or  surgical  treatment,  as  the  case 
may  be.  This  is  common  knowledge.  There 
is  not  an  industrial  institution  in  this 
country,  great  or  small,  where  that  practice 
is  not  being  carried  on  to-day;  and  that 
has  been  the  custom  and  usage  among  men 
from  the  dawn  of  civilization  down  to  the 
present  day,  and  will  continue  to  be  prac- 
tised in  the  future,  just  so  long  as  the 
human  heart  beats  in  sympathy  for  the 
unfortunate,  and  desires  to  aid  sufTering 
humanity.  The  same  principle  underlies 
all  other  avocations  of  life.  Even  armies, 
while  engaged  in  actual  warfare,  observe 
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and  obey  this  rule  when  possible.  The 
soldier  who  refuses  to  render  surgical  or 
medical  aid  to  the  victim  of  his  own  sword 
is  eschewed  by  all  decent  men,  while,  upon 
the  other  hand,  all  who  administer  to  the 
wants  and  necessities  of  the  sick  and 
wounded  are  considered  as  God's  noblemen 
and  as  princes  among  men.  So  universally 
true  and  deep-seated  is  this  humane  feeling 
among  men,  and  so  universally  recognized 
and  practised  among  them,  that  it  has  be- 
come a  world-wide  rule  of  moral  conduct 
among  men,  brothers,  friends,  and  foes; 
and  it  says  to  one  and  all :  You  must  exer- 
cise all  ■  reasonable  efforts  and  means  at 
hand  to  alleviate  the  pain  and  suffering  and 
save  the  lives  and  limbs  of  those  who  have 
been  stricken  in  your  presence.  For  the 
violation  of  this  rule  of  moral  conduct 
there  is  no  penalty  attached,  save  the  con- 
demnation of  God  and  the  scorn  of  all  good 
men  and  women. 

But,  seeing  the  wisdom,  goodness,  and 
justice  of  this  moral  law,  the  law  of  the  land 
laid  its  strong  hand  upon  it,  the  same  as  it 
did  upon  many  other  good  and  useful  cus- 
toms of  England,  and  breathed  into  them 
a  living  rule  of  legal  conduct  among  men. 
It  says  unto  all  who  employ  labor  that, 
because  of  its  universally  practised  custom 
of  men  to  furnish  medical  or  surgical  aid 
for  those  who  are  stricken  in  their  presence, 
you  must  furnish  the  employee  with  such 
services  when  he  is  so  badly  injured  that 
he  is  incapacitated  from  caring  for  him- 
self. This  is  but  the  application  or  exten- 
sion of  the  common-law  rule  which  requires 
the  master  to  furnish  his  servant  with  a 
s.'xfe  place  in  which  to  work,  and  safe  in- 
strumentalities with  which  to  perform  tliat 
labor.  That  law  grew  out  of  the  old  cus- 
toms and  usages  of  the  English  people  of 
furnishing  their  servants  with  a  safe  place 
in  which  to  work  and  safe  instrumentalities 
with  which  to  labor.  So  universally  true 
was  that  eiistoni  that  the  law  read  into 
all  contracts  of  labor  an  implied  promise 
on  the  part  of  the  master  to  furnish  those 
safe-guards  to  his  servants.  There  is  no 
statutory  or  written  law  upon  the  subject. 
It  is  simply  what  is  called  the  unwritten 
or  common  law  of  England,  which  has  been 
adopted  by  statutes  in  this  and  many  other 
states  of  the  Union. 

So  in  like  manner  the  universal  custom  of 
employers  furnishing  their  employees  with 
medical  aid  when  so  badly  injured  that  they 
could  not  care  for  themselves,  the  common 
law,  as  in  the  cases  of  the  safety  appli- 
ances before  mentioned,  breathed  into  that 
custom  an  implied  agreement  or  duty  on  the 
part  of  the  former  to  furnish  the  latter 
medical  or  surgical  aid  whenever  he  was 
BO  badly  injured  that  he  could  not  care  for 
himself.    This  law,  like  the  one  previously' 
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mentioned,  has  no  statutory  origin,  but 
has  ripened  into  a  law  from  wise  and  hu- 
mane usages  and  customs  that  are  so  old 
that  the  memory  of  man  runneth  not  to 
the  contrary,  and  will  continue  so  long  as 
the  conduct  of  man  is  prompted  and  gov- 
erned by  love  and  humane  sentiments. 

As  previously  stated,  1  am  lirmly  of  the 
opinion  that  the  petition  stated  a  good 
cause  of  action  against  the  defendant,  and 
that  the  evidence  was  sufficient  to  make  a 
case  for  the  jury;  and,  so  believing,  I  think 
the  action  of  the  trial  court  in  granting  a 
new  trial  to  the  plaintilf  for  tlie  first  and 
second  reasons  assigned  by  counsel  for  de- 
fendant was  not  erroneous,  but  proper. 

II.  Counsel  for  plaintiff  contends  that  the 
evidence  tended  to  show  that  tlie  defendant 
was  guilty  of  negligence  in  not  properly 
treating  Ilunicke  after  it  undertook  to  so 
do.  Counsel  have  neglected  to  call  our  at- 
tention to  that  evidence,  and,  after  a  care- 
ful reading  of  the  record,  I  have  been  un- 
able to  llnd  any  evidence  tending  to  sup- 
port that  contention.  The  defendant  did 
not  undertake  to  treat  the  plaintiff  until 
he  reached  the  hospital  in  St.  Louis,  where 
his  leg  was  promptly  amputated,  and  there 
is  not  a  word  of  evidence  tending  to  show 
that  the  operation  was  not  done  in  a  proper 
and  skilful  manner.  This  contention  is 
untenable. 

III.  This  brings  us  to  the  consideration 
of  the  grounds  assigned  by  the  trial  court 
for  granting  a  new  trial,  which  read  as 
follows: 

"The  instructions  given  for  plaintiff  and 
for  the  defendant  are  contradictory,  and 
I  think  the  sixth  instruction  for  defendant 
is  not  the  law.  Motion  for  new  trial  sus- 
tained."   Signed  by  Judge  Shields. 

It  is  contended,  and  the  trial  court  so 
held,  that  there  was  an  irreconcilable  con- 
flict between  instructions  numbered  4  and 
C,  given  for  the  defendant.  Hy  reading  the 
fourth  it  will  be  observed  that  the  court 
instructed  the  jury  that  if,  after  Hunicke 
was  injured,  the  defendant  exercised  ordi- 
nary care  to  secure  for  him  medical  and 
surgical  aid,  then  the  defendant  had  fully 
discharged  its  duty  to  the  deceased,  and 
that  there  could  be  no  recovery  in  this 
case.  This  instruction  is  in  harmony  with 
those  given  for  the  plaintiff,  in  that  it 
assumed  that  the  defendant  owed  Hunicke 
the  duty  to  furnish  him  emergency  treat- 
ment. Tliat  was  a  correct  statement  of 
the  law.  But  when  we  read  defendant's 
instruction  numbered  6  it  is  seen  that  it 
tells  the  jury  that  it  they  were  unable  to 
determine  whether  the  deceased  would  have 
died  from  the  injury  received,  even  though 
proper  medical  assistance  had  been  prompt- 
ly furnished  him,  then  they  should  find  for 
L.R.A.1915C. 


the  defendant.  The  effect  of  this  instruc- 
tion was  to  tell  the  jury  that  the  defend- 
ant owed  the  plaintiff  no  duty  whatever, 
unless  the  jury  could  determine  an  im- 
possibility, namely,  that  Hunicke  would 
not  have  died  had  proper  medical  attention 
been  given  him.  God  alone  knew  that  fact, 
and  no  man  or  jury  could  determine  that 
which  no  one  knows,  and  which  the  evi- 
dence could  not  possibly  reveal. 

The  law  is  that,  just  as  soon  as  an  in- 
jury of  this  character  occurs,  it  then  be- 
comes the  duty  of  the  master  to  furnish 
medical  treatment,  and  if  he  neglects  to 
use  reasonable  efforts  to  do  so,  and  the 
evidence  shows  that  in  all  reasonable  proba- 
bility that  failure  was  the  proximate  cause 
of  the  death,  then  the  defendant  is  liable. 
In  other  words,  in  such  a  case,  the  court 
should  have  instructed  the  jury  for  the 
plaintiff  that  if  they  believed  from  the 
evidence  that  the  negligence  of  the  defend- 
ant in  not  furnishing  medical  treatment 
for  the  injured  party  was  the  direct  and 
proximate  cause  of  his  death,  notwithstand- 
ing the  injury,  tlien  they  should  find  for 
the  plaintiff;  but,  upon  the  other  hand, 
the  court  should  have  instructed  the  jury 
for  the  defendant  that,  if  they  believe  from 
the  evidence  that  the  injury  Hunicke  sus- 
tained was  the  direct  or  proximate  cause 
of  his  death,  then  they  should  find  for  the 
defendant.  Such  an  instruction  would 
have  eliminated  from  the  case  all  meta- 
physical speculations,  and  have  submitted 
to  the  jury  which  of  the  two  acta  mentioned 
caused  the  death. 

I  am  therefore  clearly  of  the  opinion 
that  these  two  instructions  are  in  conflict 
with  each  other:  and  that  said  instruction 
numbered  6,  for  the  same  reason,  is  in  con- 
flict with  those  given  for  the  plaintiff,  and 
should  not  have  been  given. 

For  the  reasons  stated,  we  are  of  the 
opinion  that  the  action  of  the  trial  court 
in  granting  a  new  trial  was  correct;  and 
that  the  judgment  should  be  affirmed. 

It  is  so  ordered. 

All  concur. 


WASHINGTON  StJPREJIE  COrRT. 

(Department  No.  1.) 

C.  L.  VANDERBOGET,  Respt., 

V. 

CAMPBELL  MILL  COMPANY,  Appt. 

(—  Wash.  •— ,  344  Pac.  905.) 

Master   and   servant  —   injury    to   em- 
ployee —  liability  for  phy8lclan*s  serv- 
ices. 
1.  A  master  w^ho  has  undertaken  to  fur- 
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nish  surjrical  attention  and  hospital  service 
to  injured  employees,  and  who  retains  mon- 
ey from  their  wages  to  meet  the  expenses, 
is  not  liable  for  the  services  of  a  physician 
employed  by  relatives  of  an  injured  em- 
ployee after  lie  reaches  the  hospital,  upon 
being  dissatisfied  with  the  reguMr  surgeon 
in  attendance. 
Same  —  anthorltjr  to  employ  surgeon. 

2.  A  salesman  for  a  mill  company,  who 
is  directed  by  the  superintendent  to  take 
an  injured  employee  to  the  hospital,  has 
no  implied  authority  to  contract  for  the 
services  of  surgeons  and  nurses  dilTerent 
from  those  whom  the  company  baa  employed 
to  care  for  its  employees  and  who  are  at 
the  time  available. 

(December  15,  1914.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 
in  plaintifiTs  favor  in  an  action  brought  to 
recover  the  reasonable  value  of  services 
rendered  to  an  injured  employee  of  the  de- 
fendant by  plaintiiT,  and  another  physician 
and  a  nurse  whose  claims  had  been  assigned 
to  him.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Ililessrs.  W.  H.  Beatty  and  R.  E. 
Thompson,  Jr.,  for  appellant : 

Murphy  was  a  mere  salesman,  employed 
by  defendant  in  no  other  capacity,  and 
there  was  no  showing  whatever  that  he  had 
any  actual  or  implied  authority  to  bind  de- 
fendant. 

1   Am.   k   Eng.   Enc.   Law,   2d  ed.   987; 


Kote.  —  Implied  power  of  employee  to 
employ  phyaictan  to  attend  injured 
employee. 

The  earlier  cases  on  this  question  may 
be  found  in  notes  to  The  Kenilworth,  4 
L.R>A.(N.S.)  58,  and  Atlantic  Ref.  Co.  v. 
Leffingwell,  34  L.R.A.(N.S.)  351. 

As  to  master's  duty  to  furnish  medical 
aid  to  servants,  see  note  to  Hunicke  v.  Mer- 
amec  Quarry  Co.  ante,  789,  where  a  number 
of  analogous  notes  are  also  referred  to. 

As  to  liability  of  one  who  solicits  the 
services  of  a  physician  or  surgeon  for  an- 
other, see  note  to  McGuire  v.  Hughes,  46 
L.R.A.(X.S.)  677. 

Railroad   corporations. 

Supplementing  cases  in  note  in  34  L.R.A. 
(N.S.)    352. 

As  to  power  of  conductor  to  hire  physi- 
cian to  treat  person  injured  by  train,  see 
note  to  Bonnette  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  16  L.R.A.(N.S.)    1081. 

It  was  held  in  Southern  R.  Co.  v.  Hazel- 
wood,  45  Ind.  App.  478,  88  N.  E.  830,  90 
N.  E.  18,  an  action  by  a  physician  against 
a  railroad  company  for  services  to  an  in- 
jured employee,  that  authority  to  employ 
a  physician  was  reasonably  incidental  to 
the  duty  of  visiting  injured  persons  and 
settling  claims,  imposed  upon  an  "assistant 
law  agent,"  so  that  whether  such  agent 
acted  within  the  scope  of  his  authority  in 
so  doing  was  a  matter  of  proof. 

But  it  was  assumed  in  Hall  v.  New  York, 
N.  H.  &  H.  R.  Co.  27  R.  1.  525,  65  Atl.  278, 
that  the  station  agent  of  a  railroad  company 
had  no  implied  authority  to  employ  a  physi- 
cian for  an  injured  employee,  the  case  turn- 
ing on  the  question  of  ratification. 

— ^in  cases  of  emergency. 

Supplementing  cases  in  note  in  34  L.R.A. 
(N.S.)  353. 

With  respect  to  the  general  rule  that  the 
employer  is  not  required  to  provide  medical 
attendance  for  his  employee  unless  he  has 
agreed  to  do  so,  the  court  in  Voorhees  v. 
Xew  York  C.  &  H.  R.  R.  Co.  129  App.  Div. 
780,  114  X.  Y.  Supp.  242  (aflirmcd  without 
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opinion  in  198  N.  Y.  558,  92  N.  E.  1105), 
where  the  plaintiff,  a  physician,  had  been 
summoned  by  the  superintendent  of  a  hospi- 
tal to  treat  an  employee  of  the  defendant 
railroad  company,  who  had  been  injured, 
said:  "In  a  few  of  the  states  an  exception 
to  this  rule  has  obtained  in  case  of 
emergency  treatment  rendered  by  a  physi- 
cian to  an  employee,  and  it  has  been  held 
that  any  employee  present  when  the  emer- 
gency arises  may  summon  a  physician  on 
the  responsibility  of  the  employer.  The  ex- 
ception has  not  prevailed  in  this  state  [New 
York]  so  far  as  my  research  has  extended, 
and  the  trend  seems  to  be  against  this  in- 
vasion of  the  general  rule." 

Other  corporations. 

Supplementing  cases  in  note  in  34  L.R.A. 
(N.8.)  353. 

The  general  manager  of  a  bakery  who 
operated  its  plant,  and  on  occasions  previ- 
ous to  the  one  in  question  had  employed 
physicians,  was  held  in  Freeman  v.  Junge 
Baking  Co.  126  Mo.  App.  124,  103  S.  W.  565, 
authorized  to  bind  the  corporation  for  serv- 
ices rendered  by  a  physician  to  an  employee 
injured  while  engaged  in  its  employ. 

— in  cases  of  emergency. 

Supplementing  cases  in  note  in  34  LJl.A. 
(N.S.)  355. 

In  holding  a  corporation  liable  for  hospi- 
tal charges  for  attending  an  injured  em- 
ployee at  the  direction  of  the  assistant  to 
the  company's  president  and  general  mana- 
ger, the  court  in  Rich  v.  Edison  Electric  Co. 
18  Cal.  App.  354,  123  Pac.  230,  said:  "Se- 
lig  was  an  assistant  to  the  president  of  the 
company,  and  was  also  its  general  manager, 
with  authority  to  look  after  the  interests 
of  the  company  where  special  attention 
could  not  be  given  by  the  general  manager 
at  the  time;  and  it  must  follow  that,  where 
he  acted  in  the  line  of  his  employment,  he 
was  the  representative  of  the  general  mana- 
ger, and  in  an  emergency  of  the  kind  here 
presented  possessed  the  authority,  in  behalf 
of  the  company,  to  look  after  this  injured 
man,  even  thougli  technically  no  liability 
attached  to  the  company  on  account  of  the 
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Southern  R.  Co.  v.  Grant,  136  Ga.  303,  71 
S.  E.  422,  Ann.  Cas.  1912C,  472;  Stinson  v. 
Sachs,  8  Wash.  392,  30  Pac.  287;  Spelman 
V.  Gold  Coin  Mln.  &  Mill.  Co.  20  Mont.  76, 
55  L.R.A.  040,  91  Am.  St.  Rep.  402,  06  Pac. 
rm-,  Cliaplin  V.  Freeland,  7  Ind.  App.  076, 
34  N.  E.  1007;  Harris  v.  Fitzgerald,  75 
Conn.  72,  52  Atl.  315;  Bond  v.  Hurd,  31 
Mont.  314,  78  Pac.  579,  3  Ann.  Cas.  560; 
Terre  Haute  &  I.  R.  Co.  v.  Brown,  107  Ind. 
336,  8  X,  E.  218, 

Manufacturing  companies  are  under  no 
legal  duty  to  furnish  surgical  or  medical 
aid  to  an  employee  who  is  suddenly  injured 
while  in  its  service,  even  in  cases  of  emer- 
gency; the  calling  of  a  doctor  in  such  case 
being  ascribed  to  the  exercise  of  an  ordi- 


nary office  of  humanity,  and  raising  no  im- 
plied promise  to  pay. 

10  C>'c.  920;  31  Cyc.  1400;  Sourwine  v. 
McRoy  Clay  Works,  42  Ind.  App.  358,  85 
N.  E.  782;  King  v.  Forbes  Lithograph  Mfg. 
Co.  183  Mass.  301,  67  N.  E.  330;  Harris 
V.  Vienna  Ice  Cream  Co.  46  Misc.  125,  91 
N.  Y.  Supp.  317. 

Messrs.  McClnre  &  McClnre,  for  re- 
spondent : 

Defendant  was  liable  for  the  services 
rendered  to  the  injured  employee. 

Morris  v.  Frye-Bruhn  Co.  20  Wash.  257, 

55  Pac.  60;  31  Cyc.  1400;  Terre  Haute  & 

I.   R.   Co.   V.  McMurray,  98   Ind.  358,   49 

]  Am.  Rep.  752;   Evansville  &  R.  R.  Co.  v. 

Freeland,  4  Ind.  App.  207,  30  X.  K.  803 ; 

'  Ohio  &  M.  R.  Co.  V.  Early,  141  Ind.  73,  28 


injury.  The  rule,  to  our  mind,  is  well  es- 
tablished that  even  subordinate  employees 
of  a  corporation  who,  under  ordinary  cir- 
cumstances, are  not  empowered  to  bind  the 
corporation  by  contract,  nevertheless  pos- 
sess power  where  an  urgent  necessity  exists 
for  immediate  employment  by  reason  of  in- 
juries incident  to  the  operations  of  the  cor- 
poration, to  employ  medical  help  to  alleviate 
tlie  condition  of  persons  so  injured;  and  we 
are  of  opinion  that  the  plaintitT  in  this  case 
had  the  right  to  assume  that  these  repre- 
sentatives of  the  heads  of  their  respective 
departments  possessed  the  authority  which 
they  assumed;  and  it  appearing  that  the 
peneral  manager  of  the  company  had  knowl- 
edge of  tlie  conditions,  and  took  no  action 
personally  in  the  premises,  his  acquiescence 
and  that  of  the  corporation  must  be  pre- 
sumed." 

So,  it  was  held  in  Weinsberg  v.  St.  Ix)uis 
Cordage  Co.  135  Mo.  App.  563,  116  S.  W. 
461,  that  the  president  of  a  manufacturing 
corporation  had  implied  power  in  an  emer- 
gency to  employ  a  physician  to  attend  an  in- 
jured employee  at  the  expense  of  the  corpo- 
ration, the  court  observing  that  "there 
certainly  ought  not  to  be  any  question  of 
doubt  with  respect  to  the  authority  of  the 
chief  executive  officer  of  an  incorporated 
company  of  the  character  here  involved,  to 
execute  the  power.  When  a  catastrophe 
occurs  in  its  factory,  the  corporation  ought 
not  to  be  expected  to  assemble  its  board  of 
directors  in  order  to  exercise  the  implied 
power  referred  to.  There  is  certainly  an 
emergency  power  incident  to  the  office  of 
president  of  such  an  institution,  commen- 
surate with  the  circumstances  now  in  judg- 
ment. The  proposition  is  entirely  clear." 
Although  in  this  case  there  was  no  express 
promise  to  pay,  the  fact  of  a  contract  be- 
tween the  parties  was  established  by  the 
testimony,  the  court  finding  that  the  presi- 
dent requested  the  services  of  the  physician, 
witli  tlie  intention  tliat  the  corporation 
should  pay  therefor,  and  it  conclusively  ap- 
pearing that  the  physician  intended  to 
charge  for  services  rendered.  In  such  cir- 
cumstances, said  the  court,  the  law  does 
not  imply  a  contract,  for  such  is  found  to 
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exist  as  a  matter  of  fact,  and  upon  this 
contract  in  fact,  the  law  implies  the  defend- 
ant agreed  to  respond  in  a  responsible 
amount;'  that  is,  instead  of  implying  the 
contract  which  exists  without  implication, 
it  implies  a  reasonable  compensation  will  be 
made  as  a  result  of  the  contract  in  fact. 
Although  the  law  might  decline  to  imply 
a  contract  on  a  mere  request  in  this  case, 
it  was  certainly  competent  for  the  parties, 
to  make  a  contract  by  one  requesting  the 
performance  of  services,  intending  to  pay 
therefor,  and  the  other  accepting  the  re- 
quest and  performing  the  services  with  the 
intention  to  charge.  Having  thus  made  a 
contract,  it  was  entirely  competent  for  the 
court  to  find  it  to  exist  as  a  matter  of  fact, 
and  accordingly  to  give  judgment  thereon  to 
the  effect  that,  in  the  absence  of  express 
terms  as  to  the  amount,  the  law  implied  a 
reasonable  compensation. 

In  Evans  v.  Marion  Min.  Co.  set  out  In 
note  in  34  L.R.A.(N.S.)  354,  the  implied 
authority  of  the  president  and  general  man- 
ager of  a  mining  company  to  employ  a  phy- 
sician was  upheld  because  the  employee  was 
injured  through   the  company's   negligence. 

The  court  in  the  Weinsberg  Case,  supra, 
however,  in  commenting  upon  the  Evans 
Case,  supra,  and  otherwise  approving  of 
its  doctrine,  states  that  "whether  the  in- 
jured employee  received  his  hurt  througli 
the  negligence  of  the  employer  or  not  is 
certainly  immaterial.  Uavis  v.  Forbes,  171 
Mass.  548,  47  L.R.A.  170,  61  N.  E.  20,  4 
Am.  Neg.  Rep.  289.  A  doctor  called  by  the 
employer  in  an  emergency  to  treat  a  man 
severely  injured  ought  not  to  be  required 
to  inquire  first  as  to  whether  the  man  yfam 
injured  through  the  negligence  of  the  em- 
ployer, by  accident  or  as  a  result  of  his 
own  carelessness.  And  then,  too,  if  such 
were  to  be  treated  w-ith  as  an  element  of 
the  defendant's  liability  in  a  case  of  this 
character,  it  would  introduce  the  collateral 
issues  of  negligence  or  no  negligence,  and 
of  contributory  negligence  or  no  contribu- 
tory negligence,  into  every  case  in  which  a 
pliysician  seeks  to  recover  on  a  contract 
with  the  employer  for  compensation  in 
treating  an  injured  employee  at  its  request." 
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L.R.A.  546,  40  N.  E.  257 ;  Hanscom  v.  Min- 
neapolis Street  R.  Co.  20  L.R.A.  695,  note; 
Atchijion  ft  N.  R.  Co.  v.  Jones,  9  Neb.  67, 
2  N.  W.  363;  Ellis  v.  Central  P.  R.  Co.  5 
Nev.  266;  Klodek  v.  May  Creek  Logging 
Co.  71  Wash.  873,  J29  Pac.  99;  Harding  v. 
Oatrander  R.  &  Timber  Co.  64  Wash.  224, 
116  Pac.  635. 

Gose,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  a  physician  and  surgeon, 
brought  this  action  to  recover  the  reason- 
able value  of  services  rendered  by  himself 
and  by  another  surgeon  and  a  nurse  whose 
claims  had  been  assigned  to  him.  The 
services  were  rendered  in  attending  one  Ray 
Harney,  an  injured  employee  of  the  defend- 


ant, who  died  three  days  after  he  met  his 
injury.  The  plaintiff  recovered  in  the  court 
below.    The  defendant  has  appealed. 

The  facts  are  few  and  simple.  After  Har- 
ney was  injured,  the  appellant's  superin- 
tendent directed  one  Murphy  to  take  him  to 
Providence  Hospital  in  the  city  of  Seattle. 
He  did  so.  A  Mr.  Reynolds,  an  uncle  of 
the  injured  man,  met  Murphy  at  the  ferry 
in  Seattle  and  accompanied  the  two  to  the 
hospital.  The  appellant's  superintendent, 
at  the  instance  of  the  injured  man,  had 
telephoned  the  uncle  to  meet  his  nephew. 
When  they  arrived  at  the  hospital  Dr.  Os- 
borne, who  was  employed  by  the  National 
Hospital  Association  to  treat  the  appellant's 
employees,  was  there.  He  proceeded  to  ex- 
amine the  wounded  man,  but  was  shortly 


It  was  held  a  question  for  the  jury  in 
Ghio  V.  Schaper  Bros.  Mercantile  Co.  180 
Mo.  App.  686,  163  S.  W.  551,  whether  the 
superintendent  of  an  incorporated  depart- 
ment store  possessed  authority  to  employ 
a  physician  to  treat  an  injured  employee 
beyond  first  aid,  where  it  was  alleged,  on 
the  one  hand,  that  his  authority  was  limit- 
ed in  employing  persons  by  schedule,  and 
that  he  had  no  authority  to  employ  a  physi- 
cian or  surgeon  on  the  store's  account  save 
for  temporary  relief  for  flrst-aid  treatment; 
and,  on  the  other  hand,  it  was  alleged  that 
such  superintendent  exercised  broad  con- 
tractual powers  and  possessed  a  general 
superintending  control.  While  it  is  true, 
states  the  court,  that  the  mere  office  of 
superintendent  does  not,  in  and  of  itself, 
imply  authority  essential  to  bind  the  corpo- 
ration on  such  contracts  for  medical  serv- 
ices rendered  to  a  third  person,  it  is  abun- 
dantly well  settled  that  one  occupying  the 
position  of  superintendent  may  commit  the 
corporation  lie  so  represents,  as  by  a  con- 
tract, for  medical  and  surgical  services  ren- 
dered to  the  benefit  of  a  third  person,  in-' 
jured  in  the  employ  of  the  company,  if  it 
appears  he  possesses,  and  is  accustomed  to 
exercise,  broad  and  comprehensive  authority 
with  reapect  to  the  power  to  employ  persons 
for  the  company  and  on  its  account,  and 
otherwise  exercises  discretion  with  respect 
to  the  conduct  of-  its  affairs  in  a  general 
way.  The  court  further  states  that  there 
can  be  no  doubt  that  it  is  within  the  power 
of  a  corporation,  such  as  defendant,  to 
employ  a  physician  and  surgeon  to  treat 
a  patient  injured  while  in  its  employ;  and 
it  is  equally  well  settled  that  the  presi- 
dent of  such  corporation  possesses  the  im- 
plied authority  as  incident  to  that  office 
to  execute  sueli  power.  In  line  with  Weins- 
berg  V.  St.  Louis  Cordage  Co.  135  Mo.  App. 
553,  116  H.  W.  46),  the  court  in  Ghio  v. 
Schaper  Bros.  Mercantile  Co.  supra,  states 
that  though  no  one  in  express  words  prom- 
ised to  pay  plaintiff  for  his  services,  he  may 
nevertheless  recover  on  contract  if  the  jury 
find  as  a  fact  that  he  rendered  the  services 
at  the  request  of  defendant,  with  an  in- 
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tention  on  his  part  to  charge,  and  that  de- 
fendant intended  to  pay,  therefor. 

Where  some  one  in  the  temporary  ab- 
sence of  the  officer  in  charge  of  the  defend- 
ant company's  business,  in  an  emergency, 
undertook  to  act  for  the  company,  and  tele- 
phoned from  its  office  to  a  physician  to 
send  an  ambulance  for  a  servant  who  was 
severely  burned,  stating  that  the  company 
would  pay  the  expense,  it  was  held  in  Gener- 
al Hospital  Soc.  v.  New  Haven  Rendering 
Co.  79  Conn.  581,  118  Am.  St.  Rep.  173, 
65  Atl.  1065,  9  Ann.  Cas.  168,  in  connection 
with  other  evidence,  that  the  failure  of  the 
defendant  company  either  to  disavow  knowl- 
edge of  the  despatch  of  the  message  purport- 
ing to  be  sent  from  it,  or  to  disclaim  the 
authority  of  the  person  sending  it,  justi- 
fied the  conclusion  that  the  company  had 
assumed  the  responsibility  for  the  care  of 
the  injured  servant. 

To  the  same  effect  is  Taylor  v.  C.  M.  Rob- 
ertson Co.  85  Conn.  504,  83  Atl.  634,  where 
the  bookkeeper  of  a  corporation  represented 
to  a  physician  that  the  corporation  would 
be  responsible  for  his  services  to  an  injured 
employee,  the  court  reiterating  what  is  said 
in  General  Hospital  Soc.  v.  New  Haven 
Rendering  Co.  supra,  that  "what  the  court 
has  found,  and  what  it  made  the  basis  of 
its  judgment,  is  certain  knowledge  and  con- 
duct on  the  part  of  the  defendant  leading  to 
the  ultimate  conclusion  that  it  had  assumed 
as  its  own  the  assurance  of  its  responsibility 
for  the  care  of  its  servant  given  by  its  book- 
keeper to  the  plaintiff,  and  upon  the  faith 
of  which  he  acted." 

The  fact  that  a  company  expressly  au- 
thorizes its  agents  and  employees  to  take 
all  injured  persons  to  its  emergency  hospital 
does  not  carry  with  it  an  implied  authority 
to  carry  an  injured  and  conscious  man  else- 
where against  his  protest.  Consequently, 
where  an  injured  employee  was  taken 
against  his  will,  by  other  'employees,  to  a 
public  hospital,  the  employer  was  held  not 
liable  in  Allegar  v.  American  Car  &  Foun- 
dry Co.  124  C.  C.  A.  310,  206  Fed.  437,  af- 
firming 198  Fed.  447,  for  the  negligence  of 
the  physician  attending  the  aforesaid  em- 
ployee,"where  It  was  not  shown  that  the  cm- 
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informed  by  Beynolda  that  bis  services 
would  not  be  required:  that  the  respondent 
would  have  charge  of  the  case.  He  told 
Reynolds  that  he  was  paid  by  the  hospital 
association  to  treat  the  case,  and  that  he 
was  ready  to  do  so.  Reynolds,  who  was  not 
satisfled  with  Dr.  Osborne,  employed  the 
respondent,  who  in  turn,  with  Reynolds' 
consent,  employed  Dr.  Sharpies  and  the 
nurse.  Reynolds  testified  that  he  told  Mur- 
phy that  he  was  not  satisfied  with  Dr.  Os- 
borne, and  that  he  wanted  the  respondent, 
who  was  his  family  physician,  to  attend 
his  nephew;  that  ^(urphy  said,  "That  is 
all  right;  go  ahead;"  and  that  he  tlien 
called  the  respondent.  He  said  that  he 
did  not  know  Dr.  Osborne;  that  he  had 
not  met  him  prior  to  that  time.  He  further 
said  that,  after  the  young  man  died,  he 
told  Murphy  over  the  telephone  that  there 
were  ph3-sician8'  and  nurse's  charges,  and 
that  Murphy  answered,  "We  will  see  that 
all  settled."  Murphy  testified  that  he 
told  Reynolds  that  appellant  would  not 
pay  for  the  services  of  a  physician.  He 
further  said  that  he  was  employed  by  the  ap- 
pellant as  a  lumber  salesman  only,  that  his 
only  directions  were  to  take  the  injured 
man  to  the  hospital,  and  that  he  was  not 
directed  to  arrange  for  medical  attention. 


The  appellant's  superintendent  teetified  that 
he  directed  Murphy  to  take  the  boy  to  the 
hospital,  and  that  he  did  not  direct  him  to 
employ  a  physician.  There  is  no  testi- 
mony to  the  contrary.  The  superintendent 
further  said  that  the  appellant  "had  an 
arrangement  with  the  hospital  association 
under  which  $1  per  month  was  deducted 
from  the  wages  of  each  man  who  worked 
at  the  mill,  on  the  understanding  that  the 
deduction  entitled  him  to  medical  attend- 
ance by  the  hospital  association;"  that 
he  made  arrangements  with  the  hospital  as- 
sociation for  the  treatment  of  Harney, 
and  directed  it  to  have  its  doctor  there. 
The  appellant's  place  of  business  was  on 
Lake  Summanish,  and  had .  telephonic  com- 
munication with  Seattle.  The  physicians 
and  the  nurse  each  testified  that  they  had 
no  conversation  with  any  representative  of 
the  appellant. 

Assuming  that  Reynolds  correctly  re- 
lated his  conversation  with  Murphy,  the 
appellant  is  not  liable.  It  had  arranged 
in  advance  for  medical  and  hospital  care 
for  Harney,  in  obedience  to  its  contract 
with  him.  It  exacted  and  withheld  $1  per 
month  from  the  wages  of  each  employee, 
and  paid  it  to  the  hospital  association. 
Tliis   entitled   the   employee  to  medical   at- 


ployer  authorized  the  employees'  act  or  that 
he  employed  the  physician. 

Implied  authority  of  servant  of  individual. 

Supplementing  cases  in  note  in  34  L.R.A. 
(N.S.)    353. 

Where  an  employee  was  detailed  to  ac- 
company an  injured  employee  to  a  sani- 
tarium, with  letters  from  his  employer  ad- 
dressed to  two  doctors  cither  of  whom  were 
desired  to  treat  the  case,  and  the  agent,  not 
finding  either  of  the  doctors  present,  request- 
ed otlier  physicians  to  take  chai-ge  of  the  pa- 
tient, justice  and  humanity  demanding 
prompt  attention,  it  was  held  in  Gray  v. 
Lumpkin,  —  Te.x.  Civ.  App.  — ,  ]u9  S.  W. 
8S0,  that  the  services  of  the  physicians 
80  secured  should  be  compensated.  The 
court  said :  "We  think  under  the  circum- ' 
stances  of  this  case  that  justice  and  humani- 1 
ty  demanded  prompt  attention.  Xo  injury  1 
being  shown  appellant,  he  should  not  com-  | 
plain.  There  is  no  question  made  as  to 
the  reasonableness  of  the  charges  made  for 
the  services;  none  made  that  appellant 
[employer]  did  not  authorize  Kerr  [agent] 
to  employ  medical  assistance.  The  only  con- 
troversy is  a  quibble  whether  the  letter 
was  addressed  to  two  or  three  doctors. 
When  life  is  at  stake  or  great  bodily  suf- 
fering, demanding  immediate  relief,  an  ex- 
act adherence  to  the  letters  of  instruction 
nhould  not  be  demanded  from  the  agent  or 
from  those  dealing  with  him.  Laws  are 
doubtless  enacted  and  should  l)e  adminis- 
tered for  the  welfare  of  humanity,  and  in  a 
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case  of  this  kind  we  feel  that  the  services 
and  skill  of  the  appellees  [physicians] 
should  be  compensated  when  secured  under 
the  circumstances  here  shown."  It  further 
appeared  in  this  case  that  before  the  patient 
was  discharged,  the  employer  had  in- 
formed the  physicians  that  he  had  not  em- 
ployed them.  As  to  this  the  appellant  em- 
ployer requested  the  court  to  charge  the 
jury  that  they  could  not  allow  appellees 
(physicians)  for  anything  after  such  de- 
nial of  liability.  The  court,  however,  stated 
that  the  employer  did  not  discharge  ap- 
pellees from  the  case,  but  denied  that  ap- 
pellees were  ever  in  his  service.  "Had  they 
quit  the  case  it  would,  under  the  statement 
of  appellant  then  made,  have  amounted  to 
an  admission  tliat  they  were  never  in  his 
employment.  We  do  not  think  the  court 
erred  in  refusing  the  requested  charge. 
The  jury  having  found  that  appellees  were 
employed  to  treat  the  case,  that  employment 
continued  while  the  case  demanded  their 
services  or  until  they  were  discharged  by 
appellant.  Where  two  or  more  persons  en- 
ter into  a  contract  of  a  continuing  nature, 
one  of  them  cannot,  by  his  own  act,  dis- 
charge himself  from  liability  and  put  an 
end  to  the  contract  without  the  consent  of 
the  other,  unless  there  is  an  express  power 
of  defeasance  reserved  in  him.  .  .  .  Ii 
the  appellees  had  undertaken  to  treat  the 
case  under  an  employment  to  do  so  as  found 
by  the  jury,  they  were  legally  bound  t> 
continue  until  the  patient  was  in  condition 
to  be   dismissed   from    further   treatment.'' 

J.  D.  C. 
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tendance  at  the  hoepital.  The  arrange- 
ment had  the  implied  assent  of  Harney. 
Murphy  was  a  subordinate  employee,  and 
under  the  circumstances  had  no  authority 
to  obligate  the  appellant  to  pay  for  medi- 
cal and  surgical  assistance.  It  has  been 
held  in  some  jurisdictions  that,  while  a 
corporation  is  not  responsible  generally  for 
medical  or  surgical  aid  to  a  sicic  or  injured 
employpc,  it  is  obligated  to  render  an  em- 
ployee siich  assistance  in  extreme  cases, 
whore  immediate  attention  is  required  to 
save  life  or  prevent  great  injury.  It  is 
said  that  the  duty  begins  and  ends  with 
the  emergency.  It  has  been  held  that,  in 
a  railroad  accident,  where  an  employee  is 
seriously  injured  on  the  road  at  a  place 
remote  from  the  center  of  authority,  the 
highest  representative  of  the  company  pres- 
ent, frMn  the  necessities  of  the  case,  has 
authority  to  employ  medical  and  surgical 
aid.  The  rule  has  usually,  if  not  always, 
been  applied  to  railroad  corporations,  and 
the  liability  has  been  limited  to  cases  in 
wliicli  there  was  an  extreme  emergency 
calling  for  immediate  medical  or  surgical 
attention.  Terre  Haute  &  I.  R.  Co.  v.  Mc- 
Murray,  98  Ind.  358,  49  Am.  Kep.  752;  S'l 
Cye.  1400;  Sourwine  v.  McKoy  Clay  Works, 
42  Ind.  App.  358,  85  N.  E.  782;  King  v. 
Forbes  Lithograph  Mfg.  Co.  183  JIass.  301, 
«7  N.  E.  330;  Cushman  v.  Cloverland  Coal 
4  Min.  Co.  170  Ind.  402,  16  L.R.A.(N.S.) 
1078,  127  Am.  St.  Rep.  391,  84  X.  E.  759; 
Sevier  v.  Birmingham,  S.  &  T.  River  R.  Co. 
92  Ala.  268,  9  So.  405. 

Though  we  should  adopt  the  rule  of 
these  cases,  and  it  has  been  rejected  by 
many  courts  of  the  highest  learning  and 
respectability,  no  emergency  was  shown  in 
this  case  which  would  enlarge  the  powers 
of  a  subordinate  representative,  such  as 
Murphy,  for  two  reasons:  (a)  The  ap- 
pellant had  already  made  reasonable  pro- 
vision for  medical  and  surgical  attention 
and  hospital  care;  and  (b)  the  appellant's 
place  of  business  was  near  Seattle,  had 
telephonic  communication  with  it,  and  its 
representative  officers  could  have  been 
readily  communicated  with. 

The  appellant  relies  upon  Terre  Haute 
&  I.  R.  Co.  T.  McMurray  and  kindred  cases. 
This  case  holds  that  a  conductor  on  a  rail- 
road train  had  authority,  in  the  name  of 
the  company,  to  employ  a  surgeon  to  at- 
tend an  employee  suddenly  and  seriously 
injured.  There  the  accident  happened  on 
the  road  at  a  place  remote  from  the  center 
of  authority,  and  the  conductor  was  the 
highest  representative  of  the  company  pres- 
ent. The  court  was  careful  to  point  out 
that  it  limited  its  decision  to  stirgical  serv- 
ices rendered  upon  an  urgent  exigency,  I 
where  immediate  attention  was  demanded 
L.R.A.1915C. 


to  save  life  or  limb,  and  said  that  "the  lia- 
bility arose  with  the  emergency  and  with 
it  expired." 

Respondent  has  argued  that  the  appel- 
lant is  liable  in  this  case  because  it  exacted 
and  withheld  a  portion  of  the  young  man's 
wages.  The  answer  is  that  this  imposed  a 
duty  upon  the  appellant  to  provide  reason- 
able care  and  attention.  This  it  had  ar- 
ranged for  in  advance.  The  respondent  has 
cited  Klodek  v.  May  Creek  Logging  Co.  71 
Wash.  573,  329  Pa'c.  99.  The  case  is  not 
analogous.  Tliat  was  an  action  by  an  em- 
ployee against  the  employer  for  damages 
flowing  from  negligent  surgical  treatment. 
The  plaintiff  thert  testified,  and  the  jury 
found,  that  the  defendant  contracted  to  fur- 
nish good  doctors,  who  would  treat  him  un- 
til he  got  well,  and  the  jury  found  that  in 
this  respect  defendant  had  breached  its  con- 
tract. 

The  judgment  is  reversed,  with  directions 
to  dismiss  the  action. 

Crow,  Ch.  J.,  and  Parker,  Morris,  and 
Cliadwick,  JJ.,  concur. 


OKLAHOU   SUPREME  COrRT. 

(Division  No.  2.) 

FORT  SMITH   &  WESTERN  RAILROAD 

COMPANY,  Appt, 

v. 

C.  M.  SERAN. 

(—  Okla.  — ,  143  Pac.  1141.) 

BTidence  —  crossing  accident  —  safe 
way. 

In  an  action  for  damages  sustained  in 
crossing  the  tracks  of  a  railroad  company  at 
a  public  crossing  alleged  to  be  in  a  danger- 
ous condition,  it  was  prejudicial  error  to 
exclude  evidence  offered  by  the  defendant 
to  show  that  there  was  another  and  pcrfect- 

Headnote  by  Galbbaitu,  C. 


Xote.  —  Contributory  negligence  in  at' 
tempting  to  use  railroad  crottaing 
Tcnotcn  to  be  in  a  dangerous  or  defeC' 
tlve  condition. 

I.  General  rules,   814. 
II.  Effect  of  invitation  to  cross,  815. 

III.  Choice  of  routes. 

a.  As     between    different    crossings, 

816. 

b.  As  between  different  parts  of  same 

crossing,  819. 

IV.  Circumstances    in    which    question    is 

held  to  be  for  the  jury,  820. 
V.  Circumstances    in    which    question    is 
held  to  be  for  the  court,    822. 
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Ij  safe  crossing  by  which  the  plaintiff  might 
have  crossed  the  tracks  without  incon- 
venient interruption  to  his  journey. 

(October   27,   1914.) 

APPEAL  by  defendant  from  a  judgment 
the  County  Court  for  Okfuskee  County 
in  plaintiiTs  favor,  and  from  an  order  de- 
nying a  new  trial,  in  an  action  brought  to 
recover  damages  to  plaintiff's  automobile 
alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  C.  E.  Warny  and  H.  P.  War- 
ner  for  appellant. 

Mr.  W.  T.  Banks  for  appellee. 


Galbraltl),  C,  filed  the  following  opin- 
ion: 

This  appeal  is  from  a  judgment  of  the 
county  court  of  Okfuskee  county,  rendered 
upon  the  verdict  of  a  jury  in  an  action  for 
damages.  It  was  charged  in  the  petition 
that  the  plaintiff  was  driving  his  automo- 
bile along  the  public  highway  and  across 
tlie  tracks  of  the  defendant  company's 
road  at  a  public  crossing  near  Okemah; 
"that  said  automobile  was  badly  damaged 
on  account  of  the  defendant  having  negli- 
gently permitted  the  dirt  and  earth  to  work 
out  from  between  the  cross-ties  in  the  said 
track,  and  from  between  the  plank  boards 
on  each  side  of  the  rails,  so  that,  when 
plaintiff  attempted  to  cross  over  the  said 
crossing,  the  wheels  of  his  automobile  fell 


Scope. 

Oases  where  the  condition  of  the  crossing 
was  merely  temporary  and  due  to  passing 
or  standing  cars  are  not  within  the  scope 
of  this  note.  See  note  in  21  L.R.A.(N.S.) 
650,  as  to  the  effect  of  choice  of  ways  upon 
the  question  of  contributory  negligence  as 
affecting  the  liability  of  municipal  corpora- 
tions for  defects  and  obstructions  in  streets. 

/.  General  rules. 

An  attempt  to  use  a  railroad  crossing 
known  to  be  in  a  dangerous  or  defective 
condition  is  not  negligence  as  matter  of 
law,  unless  the  condition  of  the  crossing  is 
such  that  a  person  of  ordinary  prudence 
would  not  attempt  to  cross.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Box,  52  Ark.  368,  12 
S.  W.  757;  Kvans  v.  (Uiarleston  &  W.  C.  R. 
Co.  108  Ga.  270,  33  S.  K.  901;  Evansville 
A  T.  H.  R.  Co.  v.  Carvener,  113  Ind.  61,  14 
N.  E.  738;  Chicago,  I.  &  L.  R.  Co.  v.  Leach- 
man,  161  Ind.  512,  69  N.  K.  253;  Seybold 
V.  Terre  Haute  &  1.  R.  Co.  18  Ind.  App. 
367,  46  N.  E.  1054,  2  Am.  Ncg.  Rep.  510; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Fed- 
erle,  50  Ind.  App.  147,  98  N.  E.  123;  Kelly 
V.  Southern  Minnesota  R.  Co.  28  Minn.  98, 
»  N.  W.  588;  Madison  v.  Missouri  P.  B. 
Co.  60  Mo.  App.  699;  Morris  v.  St.  Louis 
Jb  S.  F.  R.  Co.  184  Mo.  App.  106,  168  S. 
W.  323;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gas- 
scamp,  69  Tex.  545,  7  S.  W.  227;  Inter- 
national &,  G.  N.  R.  Co.  v.  Robertson,  — 
Tex.  Civ.  App.  — ,  27  S.  W.  664;  St.  Louis, 
Southwestern  R.  Co.  v.  Smith,  49  Te.\. 
Civ.  App.  1,  107  S.  W.  638;  Southwestern 
K.  Co.  v.  Bradford,  —  Tex.  Civ.  App.  — , 
139  S.  W.  1040. 

The  rule  that  one  is  not  bound  to  refrain 
from  using  a  crossing  because  he  knows 
it  to  be  dangerous  is  especially  applicable 
in  a  case  where  it  is  the  only  one  which 
affords  egress  from,  and  access  to,  his  home. 
.Sevbold  V.  Terre  Haute  4  I.  R.  Co.  18  Ind. 
Ap"p.  3B7,  46  X.  E.  1054. 

It  is  ordinarily  a  question  for  the  j\iry 
whether  it  is  negligence  for  a  traveler  to 
attempt  to  cross  notwithstanding  the 
dangerous  or  defective  condition  of  the 
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crossing.  St.  Louis  &  S.  F.  R.  Co.  v.  Dyer, 
87  Ark.  531,  113  S.  W.  4D;  Kelly  T.  South- 
ern Minnesota  R.  Co.  28  Minn.  98,  9  N.  W. 
688;  Meyers  v.  Chicago.  R.  I.  &  P.  R.  Co. 
69  Mo.  223 ;  Morris  v.  St.  Louis  &  S.  F.  B. 
Co.  184  Mo.  App.  106,  168  S.  \V.  323; 
International  &,  G.  N.  K.  Co.  v.  Robertson, 
—  Tex.  Civ.  App.  — ,  27  S.  \V.  564. 

The  negligence  of  a  traveler  in  attempt- 
ing to  use  a  railroad  crossing  known  to  him 
to  be  in  a  dangerous  or  defective  condition 
is  a  question  of  fact  for  the  jury,  where 
its  condition  is  of  such  a  character  that  a 
reasonably  prudent  man  would  not  antici- 
pate any  injurious  consequences,  but  could 
reasonably  expect  to  cross  in  safety  by  the 
exercise  of  ordinary  care;  or  if  the  defect 
is  of  such  a  nature  as  not  to  render  the 
use  of  the  crossing  necessarily  dangerous 
to  a  person  ordinarily  careful.  Evansville 
St.  T.  H.  R.  Co.  V.  Carvener,  113  Ind.  61, 
14  X.  E.  738;  Seybold  v.  Terre  Haute  & 
I.  R.  Co.  18  Ind.  App.  307,  46  K.  E.  1054; 
Kelly  V.  Southern  ^linnesota  R.  Co.  28 
Minn.  98,  0  N.  W.  588;  Madison  v.  Mis- 
souri P.  R.  Co.  60  Mo.  App.  599. 

Knowledge  of  the  dangerous  or  defective 
condition  of  the  crossing  is  merely  a  fact 
to  be  considered  by  the  jury  in  connection 
with  the  other  circumstances  of  the  case, 
in  determining  whether  a  traveler  in  at- 
tempting to  cross  is  guilty  of  contributory 
negligence.  Seybold  v.  Terre  Haute  &  I.  R. 
Co.  18  Ind.  App.  367,  46  N.  E.  1054;  Kelly 
V.  Southern  Minnesota  R.  Co.  28  Minn. 
98,  9  N.  W.  689;  Madison  v.  Missouri  P. 
R.  Co.  60  Mo.  App.  599 ;  Harper  v.  Missouri, 
K.  &  T.  R.  Co.  70  Mo.  App.  604;  Zwieky 
V.  Atchison,  T.  &  S.  F.  R.  Co.  164  Mo.  App. 
180,  148  S.  \V.  201;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Gasscamp,  69  Tex.  545,  7  S.  VV.  227; 
Missouri,  K.  &.  T.  R.  Co.  v.  Giilenwater,  — 
Tex.  Civ.  App.  — ,  146  S.  W.  589. 

A  traveler,  in  attempting  to  pass  over 
a  crossing  known  to  him  to  be  in  a  danger- 
ous or  defective  condition,  must  be  careful 
in  proportion  to  the  known  danger,  and  if 
he  exercises  such  care  as  an  ordinarily 
prudent  person  would  exercise  in  like  cir- 
cumstances, he  cannot  be  held  negligent. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Box,  52  Ark. 
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dovrn  between  the  cross-ties  and  caused  the 
fly  wheel  on  said  automobile  to  strike  the 
railroad  track,  breaking  the  same,  together 
with  the  clutch,  gear  shaft,  and  other  parts 
of  the  machinery  of  said  automobile,"  alleg- 
ing damages  in  the  sum  of  $500.  The  an- 
swer was,  first,  a  general  denial;  and,  sec- 
ond, the  affirmative  defense  of  contributory 
negligence.  The  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $300.  To 
the  order  denying  a  new  trial  the  defend- 
ant excepted,  and  appealed  to  this  court. 

The  plaintiff  testifled  at  the  trial  that 
the  crossing  where  the  accident  occurred 
was  on  the  section  line,  and  that  it  was 
a  public  crossing  on  the  highway  between 
Okemah  and  Castle;  that  he  was  familiar 
with   the  crossing,   having   crossed   it   fre- 


quently, and  knew, that  it  was  in  a  bad. 
condition ;  that  he  had  started  from  Okemah 
to  Castle  on  the  afternoon  of  the  day  of 
the  accident;  that  he  drove  upon  this 
crossing  without  looking  or  thinking  of  its 
condition  or  the  possibility  of  accident.  The 
plaintiff's  attitude  at  the  time  is  shown  by 
tlie  following  excerpt  taken  from  his  testi- 
mony of  cross-examination: 

Q.  Did  you  look  before  you  reached  that 
crossing  to  see  whether  or  not  the  crossing 
was  in  a  good  state  of  repair? 

A.    No,  sir;  I  did  not. 

Q.    Did  you  pay  any  attention  to  itf 

A.    No,  sir. 

Q.  Did  you  look  to  see  whether  the  plank 
was  gone  from  the  ends  of  the  tires  on  the 


368,  12  S.  W.  757;  Chicago,  I.  &  L.  R.  Co. 
T.  Leaehman,  161  Ind.  512,  «9  N.  E.  263; 
Seybold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind. 
App.  3»7,  56  N.  E.  1054;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Federle,  60  Ind.  App.  147, 
98  N.  E.  123;  Kelly  v.  Southern  Minnesota 
R.  Co.  28  Minn.  98,  9  N.  W.  588. 

Whether  the  failure  to  use  another  cross- 
ing is  negligence  is  usually  a  question  of 
fact  to  be  determined  from  all  tiie  circum- 
stances, including  the  inconvenience  of 
seeking  the  other  crossing  and  its  condition. 
St.  Louis,  I.  M.  &.  S.  R.  Co.  v.  Box,  52 
Ark.  368,  12  S.  W.  757;  International  & 
G.  N.  R.  Co.  V.  Robertson,  —  Tex.  Civ. 
App.  — ,  27  S.  W.  564;  Texas  &  P.  R.  Co. 
V.  Neill,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
369;  International  &  G.  N.  R.  Co.  v.  Lewis, 

—  Tex.  Civ.  App.  — ,  63  S.  VV.  1091,  re- 
hearing denied  in  64  S.  W.  1011. 

The  foregoing  rules  apply  to  cases  of 
constructive  as  well  as  actual  knowledge 
of  the  dangerous  or  defective  condition  of 
crossings,  and  it  is  immaterial,  upon  the 
question  of  a  traveler's  contributory  negli- 
gence in  attempting  to  use  a  railroad  cross- 
ing, whether  he  knows  its  condition,  or  is 
chargeable  with  knowledge  thereof  because 
it  is  open  and  apparent,  or  because  he  is 
in  possession  of  facts  that  would  put  a 
reasonably  prudent  man  on  inquiry  as  to 
its  condition.  Nashville,  C.  &■  St.  L.  R.  Co. 
V.  Ragan,  167  Ala.  277,  52  So.  522;  Dallas 
A  G.  R.  Co.  v.  Able,  72  Tex.  150,  9  S.  W. 
871;   Missouri,  K.  &  T.  R.  Co.  v.  Howell, 

—  Tex.  Civ.  App.  — ,  30  S.  \V.  08,  writ  of 
error  refused  in  87  Tex.  429,  30  S.  W. 
102;    Marshall   A  E.   T.   R.   Co.  v.   Petty, 

—  Tex.  Civ.  App.  — ,  134  S.  VV.  406;  St. 
I>oui8  Southwestern  R.  Co.  v.  Evans,  —  Tex. 
Civ.  App.  — ,  166  S.  W.  702. 

II.  Effect  of  invitation  to  crost. 

One  injured  by  being  thrown  to  the 
ground  when  his  wagon  was  overturned  on 
his  horse  becoming  frightened  by  an  engine 
at  a  crossing  at  a  railroad  yard  wiiere 
many  trains  and  engines  were  accustomed 
to  cross  and  recross  the  street  is  not  guilty 
as  a  matter  of  law  of  such  contributory 
L.R.A.1915C. 


negligence  as  will  prevent  his  recovery,  be- 
cause he  used  such  dangerous  crossing  rath- 
er than  one  only  a  block  distant  which  he 
knew  to  be  safer,  where  he  stopped  his 
horse  and  wagon  at  a  reasonably  safe  and 
proper  distance  from  the  crossing  and  the 
flagnian  motioned  him  to  come  uiead  and 
led  him  to  believe  that  there  was  no  danger 
in  attempting  to  use  the  crossing  at  the 
time  of  the  alleged  injury.  St.  Louis  & 
S.  VV.  R.  Co.  v.  Gill,  —  Tex.  Civ.  App.  — , 
55  S.  W.  386. 

Where  the  driver  of  a  dray  was  injured 
in  an  attonpt  to  cross  a  railroad  track, 
and  sought  to  recover  upon  the  ground  that 
he  was  expressly  or  impliedly  invited  by 
the  railroad  to  cross  the  track  at  such 
place  for  the  purpose  of  unloading  a  car 
of  dry  goods  placed  near  there  by  tiie  rail- 
road, the  court  said:  "If  .  .  .  [the 
railroad]  either  expressly  or  impliedly  in- 
vited appellant  to  use  the  .  .  .  crossing, 
then  he  was  under  no  obligation  to  exer- 
cise ordinary  care  in  selecting  a  crossing, 
since  he  had  the  right  to  assume  that  .  .  . 
[the  railroad]  had  discharged  its  duty  to 
supply  him  with  a  reasonably  safe  cross- 
ing, unless  he  himself  was  chargeable  with 
knowledge  of  its  bad  condition.  He  would 
only  be  required  to  exercise  this  care  in 
the  event  the  company  had  in  no  way 
invited  him  to  use  the  crossing  and  he 
chose  the  same  himself  in  his  effort  to 
avoid  the  use  of  a  defective  and  unsafe 
crossing  provided  by  the  company.  We  do 
not  mean  to  indicate  that  it  was  improper 
to  charge  upon  the  issue  of  contributory 
negligence.  We  rather  think  the  issue  is 
in  the  case,  and  that  a  charge  upon  it 
should  be  given,  but  it  should  not  impose 
upon  appellant  the  duty  of  exercising  ordi- 
nary care  to  select  the  crossing  if  he  was 
invited  to  use  the  one  he  didl  Even  if 
appellant  knew  there  was  some  danger 
attending  the  use  of  this  crossing,  yet,  if 
he  exercised  the  care  of  an  ordinarily  pru- 
dent person  under  all  the  circumstances, 
he  would  not  be  cut  off  from  a  recovery." 
Cowans  v.  Ft.  Worth  &  D.  C.  R.  Co.  40 
Tex.  Civ.  App.  539,  89  S.  W.  1116.  A 
second    judgment    for    defendant    was    re- 
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south  side  of  the  railing  before  you  drove 
onto  it? 

A.  No,  sir;  I  never  paid  any  attention 
to  it  at  all.  I  just  drove  on  it.  I  just 
tiirew  the  car  on  low  and  went  upon  it.  I 
wasn't  thinking  anything  about  it  until  it 
was  broken. 

Q.  It  was  daylight  when  you  drove  along 
there,  wasn't  it  I 

A.    Yes,  sir. 

This  testimony  brings  this  case  perilous- 
ly near,  if  not  within,  the  well-established 
rule  of  law  that  where  one,  with  knowledge 
of  the  dangerous  character  of  a  public 
crossing,  voluntarily  drives  upon  it  without 
the  exercise  of  ordinary  care,  he  assumes 
all  the  risks  incident  to  the  undertaking. 


The  rule  is  announced  by  the  supreme  court 
of  Georgia  in  the  third  paragraph  of  the 
syllabus  in  the  case  of  Southern  R.  Co.  v. 
Rowe,  2  Ga.  App.  557,  59  S.  E.  462: 
"Where,  with  apparent  full  knowledge  of 
the  existence  of  a  ditch  in  a  public  road, 
and  without  any  emergency  requiring  it 
to  be  crossed,  one  endeavors  to  pass  such 
an  excavation,  he  will  be  treated  as  hav- 
ing voluntarily  assumed  all  the  usual  risks 
incident  to  the  attempt." 

By  the  supreme  court  of  Kansas  in  Cor- 
lett  V.  Leavenworth,  27  Kan.  073,  the  sec- 
ond paragraph  of  the  syllabus  reads: 
"Where  there  is  danger,  and  the  peril  is 
known,  whoever  encounters  it  voluntarily 
and   ujmecessarily    cannot   be   regarded  as 


versed  in  49  Tex.  Civ.  App.  463,  109  S.  W. 
403,  because  of  error  in  excluding  evidence 
tending  to  show  an  implied  invitation  to 
use  the  crossing. 

In  an  action  for  injuries  received  from 
the  overturning  of  his  load  of  hay  when 
attempting  to  drive  over  a  temporary  cross- 
ing, it  appeared  that  plaintiff,  when  he  came 
to  the  crossing,  which  had  been  taken  up 
and  the  rails  raised  several  inches  to  re- 
pair the  track  and  roadbed,  stopped  and 
talked  to  the  foreman  in  charge  of  the  re- 
pairs, who  said  he  would  have  the  crossing 
ready  for  him  in  a  few  minutes,  and  who, 
after  having  the  crossing  boards  put  back 
and  some  dirt  thrown  in,  told  plaintiff  that 
the  crossing  was  ready  for  him,  and  asked 
him  if  he  thought  he  could  cross,  and 
plaintiff  replied  that  he  thought  he  could, 
and  attempted  to  do  so.  The  court  stated 
that  it  was  not  necessarily  negligent  for 
the  plaintiff  to  use  the  crossing,  but  held 
that  in  using  it  he  acted  upon  his  own 
judginent,  with  full  knowledge  of  its  con- 
dition, and  could  not  recover  because  there 
was  no  negligence  on  tlie  part  of  the  rail- 
way company.  McClelland  v.  Missouri  P. 
R.  Co.  82  Kan.  167,  107  Pac.  545. 

The  question  of  contributory  negligence 
is  for  the  jury  in  a  case  where  a  traveler, 
upon  coming  to  a  place  where  a  railroad  was 
restoring  the  highway  by  making  a  cross- 
ing over  a  newly  constructed  track,  and 
planks  were  placed  aslant  against  planks 
on  the  ends  of  the  ties  to  allow  wagons 
to  pass  over  the  track,  asked  the  fore- 
man in  charge  if  he  could  get  across, 
and,  not  hearing,  on  account  of  being  deaf, 
the  latter's  reply  that  he  would  let  him 
over  as  soon  as  he  could,  started  to  drive 
across,  supposing  he  might  pass  over  in 
safety,  and  the  foreman  had  a  man  lead 
the  horse  over,  but,  as  the  wagon  was  pass- 
ing down  -  the  sloping  planks  on  the  op- 
posite side,  the  horse  started  and  ran,  the 
man  let  loose,  and  plaintiff  was  injurc<l.  A 
judgment  for  plaintiff  was  altirmed.  Keinbc 
V.  New  York.  O.  &  W.  R.  Co.  102  N.  Y. 
721,  7  N.  E.  797. 

A  traveler  who,  relying  upon  the  state- 
ment of  the  one  in  charge  of  the  repair  of 
L.R.A.1915C. 


a  crossing,  that  it  would  be  all  right  to 
cross  by  leading  his  horse,  attempts  to  do 
so  and  discovers  the  depth  of  the  excava- 
tions between  the  cross-ties  for  the  first 
time  when  he  leads  his  horse  onto  the 
skeleton  track,  and  is  injured  by  his  horse 
running  away  on  becoming  frightened  by 
reason  of  the  condition  of  the  track,  is  not 
negligent  as  a  matter  of  law;  nor  does  he 
assume  the  risk  of  injury  in  attempting 
to  pass  over  the  crossing,  and  a  finding  by 
the  jury  in  his  favor  upon  such  issue  was 
held  to  be  supported  by  the  evidence.  St. 
Louis  Southwestern  R.  Co.  v.  Evans,  — 
Tex.  Civ.  App.  — ,  166  S.  W.  702. 

In  holding  the  question  of  contributory 
negligence  to  be  for  tlie  jury  where  a 
pedestrian  was  injured  through  stepping 
into  the  uncovered  and  unguarded  portion 
of  a  sidewalk  built  by  a  railroad  over  a 
drain  at  a  crossing,  because,  though  hav- 
ing knowledge  of  the  existence  of  the 
opening,  he  was  unable  to  discover  its  lo- 
cation for  the  reason  that  darkness  pre- 
vailed, the  court  in  Morria  v.  St.  Louis 
&  8.  F.  R.  Co.  184  Mo.  App.  106,  16S 
S.  Vi.  323,  said  that  by  constructing  a  side- 
walk furnishing  7  feet  of  surface  safe  for 
crossing,  and  leaving  a  space  of  a  foot 
and  a  half  uncovered  on  the  side  abutting 
the  building  line  of  the  street,  the  railroad 
invited  plaintiff  and  others  into  the  prox- 
imity of  danger,  but,  though  such  be  a 
dangerous  condition,  unless  it  was  so  ob- 
viously threatening  of  imminent  peril  as  to 
make  it  clear  no  ordinarily  prudent  person 
would  go  upon  it,  plaintiff  was  justified  in 
using  the  walk  with  a  view  of  utilizing  so 
much  of  it  as  was  in  good  condition  and  at 
the  same  time  avoiding  the  dangerous  por- 
tion. 

III.  Choice  of  routes. 

a.  As  hetwcen  different  crossings. 

The  fact  that  there  was  another  crossing 
which  might  have  been  used  does  not  ren- 
der an  attempt  to  use  a  known  dangerous 
or  defective  one  negligence  per  ne,  unless 
the  danger  of  crossing  is  so  great  that 
a  person  of  ordinary  prudence  in  the  exer- 
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exercising  ordinary  prudence,  and  therefore 
does  so  at  his  own  risk." 

In  the  case  of  Artman  v.  Kansas  C.  R. 
Co.  22  Kan.  296,  Chief  Justice  Horton, 
speaking  for  the  court  in  regard  to  this 
rule,  said:  "A  party  cannot,  with  his  eyes 
open,  imprudently  and  recklessly  walk  or 
drive  into  a  dangerous  culvert,  or  an  un- 
covered pitfall  left  by  a  railway  company, 
where,  by  contract  or  other  duty,  it  is  re- 
quired to  cover  it  safely,  and  then,  notwith- 
standing his  want  of  ordinary  care,  recover 
for  his  personal  injuries  inflicted  by  fall- 
ing into  such  culvert  or  pitfall.  This  the- 
ory would  relieve  a  party  thus  receiving 
injury  from  the  exercise  of  any  care.  Upon 
this  theory,  the  greater  the  carelessness  and 
the  grosser  the  negligence  of  the  person  in- 


jured, the  greater  the  liability  of  the  com- 
pany. This  doctrine  is  unsound.  Every 
adult  is  presumed  to  be  endowed  with  suffi- 
cient reason  to  enable  him  to  exercise  or- 
dinary prudence,  and  the  law  demands  that 
every  such  person  must  employ  reasonable 
means  to  foresee  and  prevent  injury." 

In  Reynolds  v.  Missouri,  K.  &  T.  R.  Co. 
70  Kan.  340,  78  Fac.  801,  17  Am.  Neg.  Rep. 
228,  the  syllabus  reads:  "In  attempting 
to  pass  over  a  rough  and  unsafe  crossing  of 
a  railroad  track,  a  teamster  who  was  stand- 
ing upon  loose,  narrow  dump  boards  lost 
his  balance,  fell  from  the  wagon,  and  was 
injured.  The  crossing  had  been  in  the 
same  unsafe  condition  for  months,  and  the 
teamster  was  familiar  with  it,  and  had 
knowledge  of  its  unsafe  condition  for  weeks 


CISC  of  ordinary  care  would  have  avoided 
it  by  choosing  the  other  crossing.  St. 
Louis  &  S.  F.  R.  Co.  v.  Dver,  87  Ark.  531, 
113  S.  W.  49;  Evans  v.  Charleston  &  W. 
C.  R.  Co.  108  Ga.  270,  33  S.  E.  901;  See 
V.  Wabash  R.  Co.  123  Iowa,  443,  99  N.  W. 
106;  Zwicky  v.  Atchison,  T.  &  8.  F.  R.  Co. 
164  Mo.  App.  180,  148  S.  W.  201. 

A  traveler  is  not  bound  to  depart  from 
the  usual  way  of  travel,  notwithstanding 
it  may  be  defective  and  dangerous  to  his 
knowledge,  unless  the  danger  is  so  great 
that  a  person  of  ordinary  prudence  in  the 
exercise  of  ordinary  care  would  avoid  it 
by  choosing  some  other  and  safer  route. 
Zwicky  V.  Atchison,  T.  &  S.  F.  R.  Co.  supra. 

And  he  is  under  no  obligation  to  take 
another  road,  when  he  has  reasonable 
ground  for  believing,  and  does  in  fact  be- 
lieve, that  he  can  pass  over  a  defective  or 
dangerous  crossing  in  safety  by  the  exer- 
cise of  reasonable  care,  and  does  not  believe, 
and  is  not  bound  to  believe  as  a  reasonably 
prudent  person,  that  it  is  imprudent  to  un- 
dertake its  passage.  See  v.  Wabash  R.  Co. 
supra. 

Nor  is  he  bound  to  abandon  the  only 
crossing  reasonably  or  conveniently  acces- 
sible, where  the  danger  from  using  it  is 
not  so  apparent  that  a  person  of  ordinary 
care  would  not  attempt  to  use  it.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Box,  52  Ark. 
368,  12  S.  W.  757 ;  St.  Louis  &  S.  F.  R.  Co. 
V.  Dyer,  87  Ark.  531,  113  S.  W.  49. 

It  was  held  to  be  a  question  for  the  jury 
whether  a  man  was  negligent  in  attempting 
to  pass  over,  with  a  loaded  wagon,  a  cross- 
ing having  a  hole  some  8  or  10  inches  deep 
between  the  rails,  into  which  the  fore  wheels 
dropped,  throwing  him  from  the  wagon, 
where  the  next  nearest  crossing  was  about 
a  half  mile  away;  and  a  verdict  for  plain- 
tiff was  sustained.  St.  Louis,  I.  M.  k  S.  R. 
Co.  V.  Box,  supra. 

In  International  4  G.  N.  R.  Co.  v.  Robert- 
son, —  Tex.  Civ.  App.  — ,  27  S.  W.  564,  a 
traveler,  in  attempting  to  cross  a  railroad 
in  a  loaded  wagon,  was  thrown  from  his 
seat  by  the  front  wheels  dropping  from  the 
edge  of  the  crossing  to  the  ground,  a  dis- 
tance of  18  inches,  because  the  embank- 
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ment  on  the  side  of  the  track  had  been 
washed  away  from  the  rails,  ties,  and 
planks  composing  the  crossing.  There  was 
another  crossing  near  by  which  he  could 
have  used,  which  was  only  objectionable 
by  reason  of  heavy  sand.  It  was  held  that 
a  charge  upon  contributory  negligence,  con- 
fined to  the  manner  in  which  the  wagon 
was  loaded  and  the  care  used  in  the  manner 
of  driving  across  the  railroad,  was  er- 
roneous, since  it  did  not  merely  fall  short 
of  a  full  declaration  of  the  law,  but  was 
misleading,  in  that  it,  in  effect,  directed 
the  jury  to  look  only  to  the  manner  of 
loading  and  driving  the  wagon  in  determin- 
ing the  issue  of  contributory  negligence,  the 
court  saying:  "Had  the  wagon  been  care- 
fully loaded,  and  driven  in  the  most  cau- 
tious manner  across  the  railroad,  yet.  if  ap- 
pellee knew  of  the  defective  condition  of 
the  crossing,  and  if  there  were  another 
crossing  near  by  which  was  safe,  open  to 
the  use  of  appellee,  and  known  to  him,  it 
could  hardly  be  said  that  it  was  prudent 
in  him  to  select  the  dangerous  crossing, 
llie  question  as  to  whether  an  ordinarily 
prudent  man  would  have  attempted  to  cross 
the  railroad  at  the  defective  crossing,  under 
similar  circumstances,  should  have  been  sub- 
mitted to  the  jury  for  their  decision." 

The  owner  of  a  traction  engine,  upon 
finding  the  planks  placed  next  to  the  rails 
missing  from  the  only  crossing  reasonably 
accessible,  is  not  bound  to  refrain  from  at- 
tempting to  cross,  and  where  he  procures 
fence  rails  and  places  them  next  to  the 
steel  rails  in  an  effort  to  temporarily  im- 
pair the  defective  crossing,  and,  in  an 
attempt  to  propel  the  engine  over,  it  is 
overturned  and  thrown  down  the  embank- 
ment, his  negligence  is  a  question  for  the 
jury.  St.  Louis  &  S.  F.  R.  Co.  v.  Dyer, 
supra. 

A  ranchman  is  not  negligent  in  attempt- 
ing to  drive  over  a  defective  crossing  near 
his  home,  because,  leading  toward  his  house 
is  a  private  way  in  the  inclosed  pasture 
land  of  another  who  has  told  the  former 
to  instruct  his  bands  not  to  use  the  way, 
which  prohibition  the  ranchman  understood 
Included  himself,  although  it  was  not  ex- 
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prior  to  bis  injury.  Held,  in  an  action 
to  recover  from  the  railroad  company, 
that,  in  ignoring  the  known  danger  and 
voluntarily  attempting  to  go  over  the  cross- 
ing while  standing  in  such  an  insecure 
position,  the  plaintiff  failed  to  exercise 
ordinary  care  for  his  own  protection,  and 
cannot  recover." 

The  defendant  was  permitted  to  prove 
at  the  trial  that  there  was  another  cross- 
ing 1  mile  distant  from  this  one  where  the 
accident  occurred,  and  on  the  road  between 
Okemah  and  Castle,  that  was  perfectly  safe, 
and  that  the  plaintiff  might  have  used  with 
safety  on  this  journey.  After  this  evidence 
was  admitted,  upon  motion,  it  was  stricken 
and  withdrawn  from  the  jury.  This  action 
of  the  court  is  assigned  as  error. 


This  assignment  is  well  taken.  It  was 
prejudicial  error  for  the  court  to  withdraw 
tliia  testimony  from  the  jury.  One  of  the 
issues  raised  by  the  pleadings  was  whether 
or  not  the  plaintiff  had  exercised  due  care 
in  attempting  to  make  the  crossing  as  he 
did,  and  whether  or  not  the  want  of  such 
care  contributed  to  his  injury.  This  evi- 
dence was  competent  and  relevant  to  the  is- 
sues. In  International  &  G.  N.  R.  Co.  v. 
Robertson,  —  Tex.  Civ.  App.  — ,  27  S.  W. 
664,  the  second  paragraph  of  the  syllabus 
reads:  "Where,  in  an  action  against  a 
railroad  company  for  injuries  received  in 
driving  over  a  defective  railroad  crossing, 
it  appeared  that  plaintiff  knew  of  the  de- 
fect, and  that  there  was  another  way  open  to 
plaintiff,  the  only  objection  to  which  was 


pressly  so  declared,  since  he  is  not  re- 
quired to  commit  a  trespass  upon  the 
inclosed  land  of  another,  to  avoid  the  defec- 
tive crossing.  Southwestern  R.  Co.  v.  Brad- 
ford, —  Tex.  Civ.  App.  — ,  139  8.  W.  1046. 
The  fact  that  a  sidewalk  without  side 
railings,  extending  from  the  boundary  line 
of  the  right  of  way  over  a  depression  and 
up  to  the  track,  has  been  used  by  the  pub- 
lic, both  day  and  night,  for  many  years, 
notwithstanding  its  defective  construction, 
is  a  sufficient  showing  that  the  danger  is 
not  so  great  as  to  render  a  pedestrian  who 
falls  off  the  walk  at  night  guilty  of  con- 
tributory negligence  because  of  his  failure 
to  choose  another  route.  Zwicky  v.  Atchi- 
son, T.  &  8.  F.  R.  Co.  supra. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Smith,  49  Tex.  Civ.  App.  1,  107  S.  W. 
638,  a  pedestrian  injured  through  stepping 
into  a  hole  in  a  bridge  over  a  ditch,  in 
attempting  at  night  to  pass  over  a  cross- 
ing upon  the  only  convenient  or  practicable 
route  to  his  home,  was  held  free  from 
contributory  negligence,  where  many  people 
habitually  passed  over  the  crossing,  and 
no  one  except  him  bad  been  injured  in 
doing  so. 

The  question  of  the  contributory  negli- 
gence of  one  injured  by  being  thrown  from 
the  top  of  a  load  of  hay  by  reason  of  the 
dropping  of  one  of  the  front  wheels  of 
his  wagon  from  a  wooden  culvert  in  a 
crossing  into  a  hoU  a  foot  deep,  where  the 
dirt  had  been  washed  away,  was  held  to  be 
for  the  jury,  consideration  to  be  given  to 
the  fact  that  the  route  over  the  only  other 
crossing  that  he  could  have  used  was  about 
2  miles  farther.  International  &  G.  K.  R. 
Co.  V.  Lewis,  —  Tex.  Civ.  App.  — ,  63  S. 
W.  1091,  motion  for  rehearing  overruled, 
without  discussion  of  the  point  annotated, 
in  64  S.  W.  1011. 

Whether  one  who,  in  attempting  to  drive 
over  a  crossing,  was  thrown  from  her  seat 
and  injured  by  a  sudden  jolt  caused  by  a 
ditch  with  abrupt  sides,  was  guilty  of 
contributory  negligence,  was  held  to  be 
a  question  for  the  jury,  where  there  was 
no  other  public  crossing  short  of  2}  to  3 
miles  in  either  direction,  and  the  public 
L.R.A.1916C. 


used  the  crossing  in  question  in  its  defec- 
tive and  dangerous  condition.  Texas  &  P. 
R.  Co.  V.  Neill,  —  Tex.  Civ.  App.  — ,  30 
S.  W.  369. 

Where  a  person  is  injured  by  a  train 
backing  down  upon  him  while  attempting, 
at  night,  to  cross  a  railroad  at  a  place 
where  there  is  a  perfect  network  cf  tracks, 
with  trains  and  locomotives  almost  con- 
stantly passing  and  repassing,  and  where 
there  is  no  planking  or  filling  between  the 
tracks,  or  approaches  of  any  sort,  which 
is  within  150  feet  of  a  well-lighted  crossing 
at  which  gates  are  maintained  and  a  flag- 
man stationed,  he  voluntarily  takes  the 
risk  of  obvious  and  serious  danger  merely 
to  avoid  inconvenience,  when  the  injury 
would  have  been  averted  by  the  exercise 
of  common  and  ordinary  prudence.  Rey- 
nolds V.  Northern  P.  R.  Co.  22  Wash.  165, 
60  Pac.  120. 

One  who  attempted  to  drive  over  a  pri- 
vate crossing  in  a  heavily  loaded  wagon, 
with  knowledge  that  an  empty  wagon  could 
hardly  pass  over  without  injury,  was  held 
to  be  negligent  as  matter  of  law,  where  he 
testified  that  when  be  bad  a  load  be  went 
by  the  public  road,  about  three  quarters  of 
a  mile  farther.  Artman  v.  Kansas  C.  R.  Co. 
22  Kan.  296. 

A  farmer  cannot  recover,  because  he 
could  have  avoided  the  injury  by  the  exer- 
cise of  ordinary  care  and  diligence,  where 
he  fell  through  a  dilapidated  bridge  in  bis 
private  way  leading  to  the  public  highway, 
when  there  was  a  way  through  bis  field, 
though  some  farther  than  the  route  over 
the  crossing,  to  go  to  the  highway,  and  the 
testimony  develops  no  emergency  or  special 
necessity  why  he  should  have  gone  to  the 
highway,  and,  even  if  such  necessity  existed, 
why  he  could  not  have  pursued  the  perfect- 
ly safe  route  which  did  not  involve  crossinsj 
the  bridge.  Evans  v.  Charleston  &  W.  C.  R. 
Co.  108  Ga.  270,  33  S.  E.  901. 

In  a  case  where  a  pedestrian  who,  while 
attempting,  in  the  dark,  to  cross  diagonally 
a  track  resting  upon  piles,  caught  his  foot 
between  the  ties,  which  were  not  planked 
over,  and  was  injured  by  a  train  backing 
upon  bim,  recovered  damages  because  of  the 
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that  there  was  a  large  sand  bed  in  it,  the 
jury  should  consider,  in  determining  whether 
plaintiff  was  guiltj  of  contributory  neg- 
ligence, not  only  whether  he  exercised  sufli- 
cient  care  in  driving  over  the  crossing,  but 
also  whether,  under  the  circumstances,  an 
ordinarily  prudent  man  would  have  at- 
tempted to  cross  there." 

In  Cohn  v.  Kansas  City,  108  Mo.  392, 
18  S.  W.  974,  the  supreme  court  of  Missouri 
said:  "Two  things  must  concur  to  entitle 
the  plaintiff  to  recover  in  this  class  of  cases. 
And,  ilrst,  there  must  be  a  defect  in  the 
road  by  the  fault  of  the  defendant;  second, 
there  must  be  no  want  of  ordinary  care  on 
the  part  of  the  plaintiff  to  avoid  it." 

In  Walker  v.  Decatur  County,  67  Iowa, 
307,  26  N.  W.  256,  the  first  paragraph  of 


the  syllabus  reads:  "In  an  action  for  an 
injury  sustained  in  crossing  an  unsafe  coun- 
ty bridge,  it  was  error  to  exclude  evidence 
ofTered  by  the  county  to  show  that  there 
was  another  equally  convenient  and  per- 
fectly safe  route  by  which  plaintiff  might 
have  reached  his  destination.  Parkhill  v. 
Brighton,  61  Iowa,  103,  15  N.  VV.  853,  fol- 
lowed." 

The  plaintiff  in  error  had  a  right  to  have 
this  evidence  submitted  to  the  jury,  and  its 
withdrawal  was  prejudicial  error,  for  which 
the  judgment  appealed  from  should  be  va- 
cated, and  the  cause  remanded  to  the  Coun- 
ty Court  of  Okfuskee  County  for  a  new  trial. 

Per  curiajn: 

Adopted  in  whole. 


negligence  of  the  trainmen  after  his  foot 
was  caught,  the  court  said  that  the  evidence, 
wliich  showed  that  he  considered  the  cross- 
ing unsafe  as  he  called  to  a  companion  who 
was  preceding  him,  when  they  arrived  at 
the  trestle,  to  be  careful  and  not  slip,  and 
that  another  safer  but  longer  route  might 
have  been  taken,  would  have  defeated  re- 
covery if  the  injury  had  been  directly 
caused  by  the  unsafe  condition  of  the  way, 
and  had  not  arisen  from  substantially  an 
independent  source,  and  that  he  could  well 
be  lield  to  have  assumed  all  the  risks  ordi- 
narily incident  to  making  the  crossing. 
Malmstrom  v.  Northern  P.  R.  Co.  20  Wash. 
195,  55  Pac.  38. 

Evidence  as  to  the  existence  of  another 
crossing  that  might  have  been  used  is  ad- 
miseible  in  an  action  for  injuries  received 
in  attempting  to  use  a  railroad  crossing 
known  to  be  in  a  dangerous  or  defective 
condition.  Harper  v.  Missouri,  K.  &  T.  R. 
Co.  70  Mo.  App.  604. 

In  the  case  last  cited  it  was  held  that  the 
trial  court  should  have  permitted  the  de- 
fendant to  prove  the  existence  of  another 
crossing  near  at  hand  which  was  reasonably 
accessible,  since,  although  a  traveler  is  not 
bound  to  abandon  the  use  of  a  public  high- 
way for  the  reason  that  it  is  known  to  him 
to  be  out  of  repair  or  in  a  defective  con- 
dition, the  duty  is  imposed  upon  him  to 
use  ordinary  care  to  avoid  the  defect,  and 
all  the  surrounding  circumstances  ought 
to  be  shown,  so  that  the  jury  may  de- 
termine, in  the  light  thereof,  whether  he 
exercised  such  care  as  an  ordinarily  pru- 
dent man  would  under  like  conditions. 

In  Rustorholtz  v.  New  York,  C.  &  St. 
L.  R.  Co.  191  Pa.  390,  43  Atl.  208,  evidence 
as  to  whether  there  was  another  road 
which  plaintiff  might  have  taken  was  ad- 
mitted apparently  without  objection,  as 
it  is  stated  in  the  opinion  that  ''whether 
there  was  another  route  safe  for  travel 
and  known  to  the  plaintiff,  by  which  he 
could  have  returned  to  his  home,  was  in 
dispute  at  the  trial.  On  this  question  the 
weight  of  the  testimony  was  undoubtedly 
with  the  defendant,  but  it  was  nevertheless 
«learly  a  question  for  the  jury." 
L.R.A.1915C. 


And  in  Malmstrom  v.  Northern  P.  R.  Co. 
supra,  testimony  that  another  safer  but 
longer  route  might  have  been  taken  was 
received. 

And  in  See  v.  Wabash  R.  Co.  123  Iowa, 
443,  99  N.  W.  106,  the  defendant  offered 
evidence  tending  to  show  that  the  plain- 
tiff might  have  traveled  another  and  safe 
road  to  reach  her  home. 

But  in  another  case  where  there  was  a 
controversy  as  to  whether  the  crossing  was 
a  crossing  which  the  public  had  a  right  to 
use,  or  was  private,  and  whether  the  plain- 
tiff was  lawfully  using  the  crossing,  or  was 
there  as  a  mere  licensee,  to  whom  the  rail- 
road company  owed  no  duty,  evidence  of- 
fered by  the  plaintiff  to  show  that  there 
was  no  other  street  passable  that  he  could 
have  used  for  several  blocks  on  either  side, 
and  that  a  viaduct  extending  over  the 
tracks  in  question  was  impassable  on  the 
night  of  t)ie  injury,  was  held  immaterial 
on  the  ground  that  it  could  not  affect  the 

Question  whether  the  plaintiff  was  right- 
uUy  at  the  crossing,  or  whether  he  exer- 
cised due  care,  or  whether  the  defendant 
was  negligent.  Reinhardt  v.  Chicago  Junc- 
tion R.  Co.  235  111.  576,  85  N.  E.  605. 

Evidence  that  the  only  other  crossing  in 
town  had  also  been  torn  up  and  was  in  a 
bad  condition  on  the  day  of  the  accident  ia 
admissible  to  show  why  the  plaintiff,  who 
knew  the  condition  of  the  crossing  before 
he  attempted  to  drive  across  it,  did  not  go 
out  of  town  by  some  other  route.  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Matula,  —  Tex.  — , 
19  S.  W.  376. 

b.  As  heticeen  dttferent  parts  of  same 
crossing. 

A  traveler  was  thrown  and  injured,  upon 
the  foot  of  his  mule  being  caught  by  a 
spike  negligently  allowed  to  project  above 
the  cross-ties  in  a  portion  of  a  street  cross- 
ing, where  no  effort  had  been  made  by  the 
railroad  to  provide  a  safe  and  proper  cross- 
ing, and  the  railroad  claimed  that,  having 
made  a  good  crossing,  wide  enough  for  all 
practical  purposes,  appellee  in  attempting 
to  cross,  for  his  own  convenience,  the  part 
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not  properly  prepared,  was  guilty  of  con- 
tributory negligence;  but  he  was  held  not 
negligent,  it  being  shown  that  the  part 
used  by  him,  which  was  partially  filled 
with  gravel,  was  commonly  used  by  the 
public.  Dillingham  v.  Fields,  9  Tex.  Civ. 
App.  1,  29  S.  VV.  214. 

Where  a  traveler  was  injured  by  a  hind 
wheel  of  his  wagon  being  forced  into  a  hole 
at  the  side  of  the  planking  of  a  crossing,  a 
charge  presenting  to  the  junr  the  subject 
of  contributory  negligence  in  regard  to 
whether  he  selected  the  proper  and  safe 
part  of  the  crossing,  that  they  were  not  to 
understand  that  contributory  negligence 
means  any  error  of  judgment,  and  that  mere 
error  of  judgment  as  to  what  particular 
part  of  the  crossing  he  would  drive  his 
loaded  wagon  over  could  not  be  called  neg- 
ligence, was  held  erroneous,  because  the 
phrase  "error  of  judgment"  should  have 
been  qualified  by  the  statement  that  the 
judgment  that  is  required  to  be  exercised 
is  the  judgment  of  a  man  of  ordinary  and 
common  prudence.  Hovt  v.  New  York,  L. 
E.  &  VV.  R.  Co.  118  N.  Y.  399,  23  N.  E. 
565. 

A  driver  seated  upon  the  top  of  a  load  of 
wood,  who,  because  the  ground  under  one 
span  of  a  subway  crossing  has  become  mud- 
dy, chooses  to  pass  under  the  other,  where 
the  ground  is  higher,  and,  in  attempting 
to  do  so,  is  caught  between  the  timbers  of 
the  trestle  and  the  wagon  and  injured,  is 
guilty  of  contributory  negligence,  because 
a  prudent  man  would  have  anticipated  or 
foreseen  the  danger.  Gulf,  C.  4  S.  F.  R. 
Co.  V.  Montgomery,  85  Tex.  64,  19  S.  W. 
1015. 

A  traveler  is  guilty  of  contributory  neg- 
ligence as  matter  of  law,  where  she,  in  the 
daytinft,  drives  aside  from  the  traveled 
portion  of  a  crossing  and  so  near  to  one 
end  of  a  plank  culvert  over  a  ditch  extend- 
ing across  the  highway,  that  the  wheels 
of  the  vehicle  run  off  into  the  ditch,  throw- 
ing her  out  to  her  injury.  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Hartley,  S9  Kan.  776,  53 
Pac.  66. 

In  an  action  by  one  having  a  stiff  knee 
upon  a  shortened  leg,  who,  after  starting 
to  pass  over  a  crossing  upon  the  sidewalk, 
his  usual  route,  attempted,  being  in  a 
hurry,  to  cut  diagonally  across  the  street, 
and,  in  crossing  the  track  near  the  middle 
of  the  street,  caught  his  foot  on  one  of 
the  rails  and  fell  and  broke  his  leg,  the 
supreme  court  reversed  the  judgment  en- 
tered on  a  verdict  for  him,  upon  the  ground 
that  a  binding  instruction  to  find  for  de- 
fendant was  necessitated  by  the  following 
requested  charge,  which  was  based  upon 
uncontroverted  facts  furnished  by  the  plain- 
tiffs testimony,  and  was  properly  given  by 
the  trial  court,  that,  although  a  pedestrian 
has  the  right  to  cross  the  highway  at  any 
point,  if.  in  so  doing,  in  the  niglittime,  a 
cripple  departs  from  a  path  which  he 
knows  is  safe,  and  ventures  hastily  upon 
one  whose  condition  he  does  not  know,  in 
order  to  reach  the  same  point  on  the  op- 
posite side  of  the  street,  he  is  guilty  of 
L.R.A.191.5C. 


negligence,  and  cannot  recover  damages  for 
injuries  received  by  falling  over  an  ob- 
struction which  he  knew  lay  in  his  path. 
Delaware,  L.  &  W.  R.  Co.  v.  Cadow,  120 
Pa.  659,  6  Am.  St.  Rep.  730,  14  Atl.  450. 


IV.  Circumstances  in  which  question  la 
held  to  be  for  the  jury. 

See  also  cases  cited  supra,  II.;  III.  a; 
III.  b. 

In  determining  whether  a  traveler  who 
was  injured  when  his  wagon  and  team 
fell  down  an  unguarded  approach  construct- 
ed so  steep,  rough,  and  narrow  as  to  make 
it  unsafe  and  dangerous  to  travel  over  with 
vehicles  was  negligent  in  attempting  to  use 
the  crossing,  the  jury  may  take  into  con- 
sideration the  fact  that  he  had  safely  driv- 
en the  same  team,  with  an  equal  load,  over 
the  crossing  frequently  before,  and  believed. 
at  the  time  of  the  accident,  tliat  he  could 
safelv  drive  over.  Chicago,  I.  &  L.  R.  Co. 
v.  lAchman,  161  Ind.  512,  69  X.  E.  2S.1. 

The  risk  of  undertaking,  in  bringing 
home  a  load  of  wood  by  the  only  raad  to 
one's  farm,  to  use  a  crossing  with  inclined 
approaehes  having  a  ridge  in  the  center  and 
sloping  down  therefrom  toward  the  sides, 
in  the  winter  when  .  the  whole  surface  of 
the  road  was  covered  with  ice,  was  held 
not  to  be  a  risk  which  an  ordinarily  prudent 
man  under  like  circumstances  could  not 
reasonably  be  expected  to  take,  and  the 
court  stated  that  it  was  unable  to  say  that 
the  appellant  was  not  sufficiently  shown  to 
have  been  free  from  contributory  negligence. 
Sevbold  v.  Terre  Haute  &  I.  R.  Co.  18  Ind. 
App.  367,  46  N.  E.  1054,  2  Am.  Neg.  Rep. 
516. 

Tlie  negligence  of  a  traveler  in  passing 
over  a  railroad  at  a  crossing,  the  unguard- 
ed approach  to  which  was  so  steep  and 
narrow  that  his  wagon  and  team  went  over 
the  embankment,  is  a  question  of  fact,  and 
a  verdict  in  his  favor  will  not  be  disturbed 
where  it  appears  that  there  was  no  other 
crossing,  that  the  team  was  gentle  and  easi- 
ly managed,  and  that  he  had  always  before, 
by  the  observation  of  certain  precautions, 
safely  avoided  the  danger,  and,  at  the  time 
of  his  injury,  had  lightened  his  load  by 
causing  his  family  to  get  out,  had  set  the 
brakes  and  locked  the  wheels  of  his  wagon, 
and  was  standing  up  the  better  to  manage 
and  guide  his  team  down  the  approach. 
Chicago.  I.  &  L.  R.  Co.  t.  Leachman,  supra. 

An  attempt  by  a  horseman  to  cross  a 
bridge  over  a  ditch  at  a  crossing,  having  a 
loose  and  rotten  plank  which  becomes  dis- 
placed and  frightens  his  horse,  which 
throws  him  across  the  iron  rails  to  his 
injury,  is  not  negligence  as  matter  of  law, 
and  docs  not  tend  so  strongly  to  establish 
negligence  on  his  part  that  a  verdict  in  his 
favor  should  not  be  permitted  to  stand, 
where  many  persons  habitually  pass  over 
the  bridge  on  horseback  without  injury  to 
his  knowledge,  and  the  highway  is  the  only 
public  road  from  his  house  to  the  city, 
where  he  is  going  on  the  day  of  the  acci- 
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dent.  Gulf,  C.  &  S.  F.  R.  Co.  t.  Gaascamp, 
69  Tei.  545,  7  S.  W.  227. 

Where  a  traveler,  during  the  elevation 
of  the  tracks  and  reconstruction  of  the 
roadbed  at  a  crossing,  drove  a  loaded  wagon 
upon  the  track,  and  then  saw  a  train  ap- 
proaching at  a  high  rate  of  speed,  and, 
because  the  crossing  was  of  an  insufficient 
width,  could  not  turn  to  either  side,  and, 
on  account  of  the  rapidly  approaching 
train,  could  not  stop,  but  was  forced  to 
continue  on  his  way  and  go  down  the  ap- 
proach, which  was  constructed  on  a  40  per 
cent  grade  of  loose  unpacked  sand  and 
gravel,  and  in  going  down  was  thrown  from 
his  wagon  and  injured,  the  court  stated 
that,  even  though  he  knew  tbore  was  dan- 
ger in  attempting  to  drive  over  the  cross- 
ing, it  did  not  necessarily  follow  that  in- 
jury would  result,  and  under  such  circum- 
stances, and  particularly  in  view  of  the 
fact  that  his  position  on  the  track  was 
one  of  positive  danger  on  account  of  the 
approaching  train,  he  was  justifled  in  pro- 
ceeding if  he  used  such  caution  as  a  person 
of  ordinary  prudence,  in  like  place,  would 
deem  sufScient  successfully  to  guard  against 
the  threatening  danger.  Cleveland,  C.  C. 
A,  St.  L.  R.  Co.  v.  Federle,  50  Ind.  App. 
147,  98  N.  E.  123. 

It  is  for  the  jury  to  determine  whether  a 
traveler  who  was  injured  by  his  load  of 
hay  upsetting  on  passing  over  a  crossing, 
biKause  of  the  unsafe  condition  of  the  ap- 
p<oach  contiguous  to  the  rail,  was  negli- 
gent in  driving  over  the  road,  which  he 
knew  was  out  of  repair.  Maltby  v.  Chicago 
&  W.  M.  R.  Co.  52  Mich.  108,  17  N.  W. 
717. 

The  jury  was  held  to  be  authorized  to 
conclude  from  the  evidence  that  a  plaintiff 
was  not  guilty  of  contributory  negligence 
where  he  testified  that  he  approached  an 
oblique  crossing  from  the  west,  and  had 
to  cross  to  get  to  his  destination;  that 
it  was  about  train  time,  and  he  was  not 
paying  much  attention  to  the  crossing,  but 
was  looking  for  the  train;  that  he  got  upon 
the  track  all  right,  but  when  he  went  to 
leave  on  the  east  side,  the  right  fore  wheel 
fell  into  a  deep  rut,  and  he  was  thrown 
from  his  wagon  and  injured,  and  he  further 
testified  that  he  had  used  the  crossing  of- 
ten times  before,  but  not  the  particular 
fall  when  he  was  hurt,  and  that  he  passed 
over  it  twice  three  months  before,  but  it 
was  not  then  in  bad  condition;  that  he 
noticed,  and  another  witness  testified,  that 
a  man  approaching  from  the  west  would 
not  be  likely  to  see  the  hole  unless  he  was 
looking  for  "it.  Missouri,  K.  &  T.  R.  Co.  v. 
Howell,  —  Tex.  Civ.  App.  — ,  30  S.  W. 
98,  writ  of  error  refused,  without  discussion 
of  point  annotated,  in  87  Tex.  429,  30 
S.  VV.  102. 

Where  plaintiff,  in  order  to  draw  the 
coal  from  his  mine  to  the  market  therefor, 
was  compelled  to  pass  over  a  railroad  at  a 
crossing  where  the  planks  had  been  re- 
moved, leaving  the  rails  4  inches  higher 
than  the  ground,  and  in  attempting  to 
cross,  an  axle  broke  and  his  wagon  was 
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struck  by  an  engine,  his  negligence  was 
held  to  be  a  question  for  the  jury,  and 
their  verdict  was  in  his  favor  on  that 
point.  Johnson  v.  Great  Northern  R.  Co. 
7  N.  D.  284,  75  N.  W.  250,  4  Am.  Neg. 
Rep.  563. 

It  is  a  question  for  the  jury  whether  it 
is  contributory  negligence  to  attempt  to 
pass,  with  a  wagon  loaded  with  hay,  over 
a  farm  crossing  without  planks  on  the  in- 
side of  the  rails,  where  there  is  no  evi- 
dence that  there  was  anything  in  the  ap- 
pearance of  the  crossing  to  warn  plaintiff 
that  it  was  dangerous  to  attempt  to  drive 
a  loaded  wagon  over  it,  and  he  testifies  that 
it  looked  like  a  person  could  cross  and  that 
he  had  crossed  with  an  empty  wagon  many 
times.  Madison  v.  Missouri  P.  R.  Co.  60 
Mo.   App.  599. 

Whether  an  attempt  to  cross,  with  a 
loaded  wagon  and  team,  a  track  laid  about 
9  inches  above  the  surface  of  the  highway, 
is  negligence,  is  a  question  for  the  jury, 
since  the  obstruction  made  passage  over  the 
crossing  merely  inconvenient,  and  not  per 
ge  dangerous.  A  recovery  for  the  death  of 
one  of  the  horses  from  the  strain  of  pulling 
the  wagon  over  the  track  was  upheld  upon 
the  ground  that  the  plaintiff  could  not 
reasonably  have  anticipated  such  result. 
Evansville  &  T.  H.  R.  Co.  v.  Carvener,  113 
Ind.  51,  14  N.  E.  738. 

In '  an  action  for  damages  sustained  by 
reason  of  a  projecting  rail,  by  one  attempt- 
ing to  pass  over  a  crossing  with  a  well- 
drilling  outfit  attached  to  a  traction  en- 
gine, where  the  proof  showed  that  the 
rail  on  the  approaching  side  was  but  little, 
if  any,  higher  than  the  ties  or  earth,  but 
that  the  rail  on  the  opposite  side  was 
several  inches  above  the  roadbed,  it  was 
held  to  be  a  question  for  the  jury  to  de- 
termine whether  or  not  he  was  guilty  of 
negligence  in  failing  to  stop,  after  the 
engine  passed  over  and  received  a  jar  from 
crossing  the  last  rail,  and  place  something 
against  the  rail,  so  as  to  prevent  a  jar 
to  the  wagon  or  rear  vehicle,  or  whether  or 
not  he  could  have  stopped  before  the  wagon 
struck  the  last  rail.  Nashville,  C.  &  St. 
L.  R.  Co.  V.  Ragan,  107  Ala.  277,  52  ,So. 
522. 

Negligence  in  attempting  to  drive  over 
a  crossing  with  knowledge  of  the  removal 
of  a  plank  alongside  of  the  rail,  leaving  a 
space  in  which  the  foot  of  plaintiff's  horse 
was  caught  and^injured,  is  a  question  for 
the  consideration  of  the  jury  in  view  of 
all  the  circumstances  of  the  case,  and  a 
verdict  for  plaintiff  was  held  to  be  sus- 
tained by  the  evidence.  Kelly  v.  Southern 
Minnesota  R.  Co.  28  Minn.  98,  9  N.  W. 
588. 

In  a  case  where  a  traveler  was  jolted 
out  of  his  buggy  by  its  striking  deep  holes 
in  a  crossing  when  his  mule  was  running 
away,  having  been  frightened  before  reach- 
ing the  crossing,  his  negligence  was  sub- 
mitted to  the  jury,  and  a  judgment  in  his 
favor  was  affirmed.  Missouri,  K.  &  T.  R. 
Co.  v.  Gillenwater,  —  Tex.  Civ.  App.  — , 
146  S.  W.  589. 
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The  negligence  of  one  injured  by  being 
thrown  from  his  sled,  upon  one  of  its 
runners  catching  in  an  opening  between  the 
rails  of  a  tracl<,  was  held  to  be  a  question 
for  the  jury,  and  a  judgment  in  his  favor 
was  atlirmed,  where  it  appeared  that  he 
stopped,  just  before  reaching  the  track,  to 
sell  his  tobacco,  and  when  he  started  to 
cross  there  was  a  man  with  a  team  on  the 
other  side  waiting  for  him  to  get  over, 
and  he  thought  he  heard  a  train  whistle 
in  the  distance,  and  had  his  mind  on  the 
approaching  train  and  momentarily  forgot 
the  opening  in  the  track.  Chesapeake  k 
O.  R.  Co.  V.  Meyers,  150  Ky.  841,  151  S.  W. 
19. 

The  negligence  of  the  owner  of  a  thresh- 
ing machine  in  attempting  to  haul  it  over 
a  farm  crossing  which  was  out  of  repair, 
in  consequence  of  which  an  axle  broke  and 
the  machine  was  struck  by  a  train,  is  prop- 
erly submitted  to  the  jury.  A  judgment 
for  plaintiff  was  affirmed.  Meyers  v.  Chi- 
cago, R.  I.  4  P.  R.  Co.  .'59  Mo.  223. 

In  a  case  where  a  higliway  ran  down  a 
hill  and  under  a  railroad  trestle,  and  a 
ravine  also  ran  under  the  bridge,  and  sand 
and  dirt  had  so  washed  in  under  the  trestle 
that  there  remained  a  clearance  of  only 
about  6  feet  from  the  ground  to  the  timbers 
of  the  trestle  supporting  the  track,  so  that 
a  man  could  not  ride  erect  on  horseback 
in  the  road  under  the  trestle  without  strik- 
ing the  bridge  timbers,  and  plaintiff  passed 
along  the  road  on  horseback,  and,  as  he 
approached  the  trestle,  looked  at  it  in  a 
general  w-ay,  and,  seeing  horse  and  wagon 
tracks  under  the  bridge,  proceeded  to  ride 
under  it,  and  was  injured  by  striking  his 
head  on  the  trestle,  it  was  held  that,  such 
condition  of  the  crossing  existing  and  being 
open  and  obvious,  and  it  being  assumed 
that  it  should  not  be  said  sis  a  matter  of 
law  that  there  was  contributory  negligence, 
clearly  there  was  presented  a  sufficiency  of 
circumstances  to  liave  the  jury  say,  under 
proper  instructions,  whether  under  all  the 
circumstances  of  the  case  plaintiff  knew, 
or  by  reasonable  care  could  have  known, 
that  it  was  unsafe  or  dangerous  to  go  un- 
der the  trestle  on  horseback,  and  was  neg- 
ligent in  attempting  to  do  so,  and  a  special 
charge  that  plaintiff,  as  a  traveler  along 
the  public  road,  had  a  right  to  assume  that 
the  defendant  had  performed  its  duty  of 
maintaining  the  crossing  and  keeping  it  in 
repair  for  the  ordinary  safety  of  the  travel- 
ing public,  wag  reversible  error.  Marshall 
&  E.  T.  R.  Co.  V.  Petty,  —  Tex.  Civ.  App. 
— ,  134  S.  W.  406. 

It  is  for  the  jury  to  determine  under 
all  the  circumstances  disclosed  by  the  evi- 
dence, whether  or  not  a  traveler'  exercised 
due  care  in  going  upon  a  railroad  track 
without  stopping  to  inspect  it,  where  it 
appears  that,  in  driving  along  a  road  which 
was  to  be  crossed  by  a  railroad  in  the  pro- 
cess of  construction,  he  saw  the  track-laying 
machine  in  operation  a  very  short  distance 
east  of  the  road  and,  on  his  return  about 
four  hours  later,  observed  that  the  nu.chine 
was  laving  the  track  some  distance  weat 
L.R.A.1915C. 


of  the  crossing,  and,  presuming  that  the 
track  had  been  laid  and  the  crossing  put 
in  order,  started  down  the  incline  to  the 
track,  and  did  not  discover  the  incomplete 
condition  of  the  crossing  until  it  was  im- 
possible to  stop  his  wagon,  whicli  was  pre- 
cipitated upon  the  rail  and  the  end  of  a 
cross-tie,  throwing  him  from  his  seat  to  his 
injury.  'ITie  jury  found  in  favor  of  plain- 
tiff, and  the  appellate  court  stated  that  it 
did  not  feel  warranted  in  disturbing  the 
verdict.  Dallas  &  6.  R.  Co.  v.  Able,  72 
Tex.  150,  9  S.  W.  871. 


V.  Circumstances  in  tchleh  question  is 
held  to  be  for  the  court. 

See  also  supra.  III.  a;  HI.  b. 

A  traveler  is  guilty  of  contributory  n^- 
ligence  as  matter  of  law,  in  attempting  to 
use  a  defective  crossing,  if  the  danger  of 
injury  is  so  obvious  that  no  person  of 
ordinary  prudence  would  attempt  to  cross. 
Houston  &  T.  C.  R.  Co.  v.  Evans,  —  Tex. 
Civ.  App.  — ,  92  S.  W.  1077. 

One  who,  in  open  daylight,  drives  aside 
from  the  traveled  portion  of  a  highway  and 
so  near  to  one  end  of  a  plank  culvert  over 
a  drainage  ditch  maintained  by  a  railroad 
across  the  highway,  that  the  wheels  of  the 
vehicle  run  off  into  the  ditch,  is  negligent 
as  matter  of  law.  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Hartley,  59  Kan.  776,  53  Pac.  66. 

And  one  who  drives  into  an  open  ditch 
about  8  inches  deep  across  the  road  at  a 
crossing,  without  stopping  his  team  to  ex- 
amine the  ditch,  assumes  the  risks  incident 
to  the  attempt  to  cross,  and  cannot  recover 
for  his  injuries.  Southern  R.  Co.  v.  Rowe, 
2  Ga.  App.  557,  59  8.  E.  462. 

In  attempting  to  go  over  a  rough  and 
uneven  crossing  while  standing  upon  a  loose 
narrow  dump  board,  a  teamster  fails  to 
exercise  ordinary  care  for  his  own  protec- 
tion, and  cannot  recover  for  injuries  re- 
ceived from  falling  from  his  wagon  upon 
losing  his  balance.  Revnolds  v.  Missouri, 
K.  &  T.  R.  Co.  70  Kan.  340,  78  PaC.  801, 
17  Am.  Neg.  Rep.  228. 

And  where  the  owner  of  a  grain  separator 
weighing  about  2  tons  undertook  to  haul 
it,  with  a  pole  as  a  substitute  for  a  broken 
hind  wheel,  over  a  crossing  running  at  an 
acute  angle  with  the  rails,  at  a  time  when 
he  knew  a  train  was  due,  and,  be<<ause  of 
a  rut  in  the  planking  of  the  crossing,  the 
separator  became  fastened  between  a  tie 
and  one  of  the  rails  and  was  struck  by  the 
train,  he  was  held  guilty  of  contributory 
negligence  for  attempting  to  drive  his 
heavy  separator  in  that  crippled  condition 
across  the  tracks,  with  knowledge  of  the 
condition  of  the  crossing  and  of  the  fact 
that  it  was  train  time.  Gates  v.  Pennsyl- 
vania R.  Co.  6  Pa.  Co.  Ct.  4. 

The  danger  of  using  a  bridge  across  « 
ditch  at  a  private  crossing,  when  two  of 
the  railroad  ties  of  which  the  flooring  is 
made  are  broken,  and  three  others  are 
rotten,  is  so  obvious  that  one  is  negligent 
as  matter  of  law  who  attempts  to  cross  ^t 
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in  such  condition.  Houston  ft  T.  C.  R.  Co. 
V.  Evans,  supra. 

In  the  case  last  cited,  the  plaintiff  was 
held  negligent,  although  it  appeared  that 
there  was  no  road  or  other  way  by  which 
be  would  get  from  his  premises  to  the  pub- 
lic road. 

A  person  who  attempts  to  drive  over  his 
private  crossing,  which  was  left  in  an  un- 
finished condition  by  the  railroad,  with  a 
wagon  partially  filled  with  grain,  and  con- 
taining, besides  himself,  four  others,  with 
knowledge  that  an  empty  wagon  could 
scarcely  be  driven  over  with  safety,  is 
guilty  of  contributory  negligence,  although 
there  is  no  other  crossing  on  bis  farm  of 
32  acres.  Artman  v.  Kansas  C.  R.  Co.  22 
Kan.  296. 

One  who  attempts  to  lead  his  horse  over 
a  crossing  while,  on  account  of  repairs,  the 
tracks  with  the  ties  are  raised  several  inches 
above  the  surface  of  the  road,  without  hold- 
ing up  a  little,  when  a  hind  wheel  of  his  bug- 
gy strikes  the  second  rail,  to  prevent  its 
sliding,  the  danger  of  which  he  apprehends 
because  the  railroad  crosses  the  highway 
at  an  acute  angle,  is  negligent  and  cannot 
recover  for  injuries  sustained  by  reason  of 
the  horse  running  away  on  becoming  fright- 
ened by  the  sliding  of  the  wheel.  Thompson 
V.  Flint  &  P.  M.  R.  Co.  57  Mich.  300,  23 
N.  W.  820. 

Where  a  person  engaged  in  carting  earth 
across  a  railroad  at  a  point  where  there 
is  no  crossing,  and  the  ground  between  the 
tracks  is  very  soft  and  muddy,  attempts 
to  drive  a  loaded  tart  across  without 
placing  planks  or  other  material  to  enable 
him  to  surmount  the  rails,  and,  in  conse- 
quence, his  cart  becomes  fast  in  the  mud 
between  the  tracks  and  is  struck  by  a  train, 
his  attempt  to  cross  is  in  itself  negligence 
which  will  defeat  a  recovery  by  him.  Gram- 
lich  V.  Germantown  Branch  R.  Co.  0  Phila. 
78.  a.  V.  I. 


OREGON   SUPREME   COURT. 
(Department  No.  1.) 

GEORGE  M.  HYLAKD,  Appt., 

V. 

OREGON  HASSAM  PAVING   COMPANY, 
Respt. 

(—  Or.  — ,  144  Pac.  1160.) 

Contract  —  for  securing  public  contract 
—  validity. 

A  contract  to  pay  a  commission  for  ob- 


taining a  contract  from  a  municipality  for 
public  work,  which  obligates  the  employee 
to  do  everything  in  his  power  to  accomplish 
the  success  of  and  aid  the  business  of  his 
employer,  is  invalid  as  against  public  policy, 
since  it  might  include  the  use  of  illegal 
;neans  to  induce  the  awarding  of  the  con- 
tract and  the  securing  of  petitions  therefor. 

(Burnett,  J.,  dissents.) 

(December  22,  1914.) 

APPEAL  by  pluntiff  from  a  judgment  of 
the  Circuit  Court  for  Multnomah 
County  granting  a  nonsuit  in  an  action 
brought  to  recover  a  commission  for  serv- 
ices performed  by  plaintiff  imder  a  written 
contract  with  defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stapleton  &  Sleight,  for  appel- 
lant: 

When  a  contract  is  capable  of  two  con- 
structions, one  of  which  is  lawful  and  the 
other  unlawful,  the  lawful  construction 
will  be  adopted. 

Keady  v.  United  R.  Co.  57  Or.  325,  100 
Pac.  658,  108  Pac.  197;  Lay  v.  Bouton,  73 
Wash.  372,  131  Pac.  1153;  Ah  Foe  v.  Ben- 
nett, 35  Or.  231,  58  Pac.  508. 

The  contract  was  not  void  as  against 
public  policy. 

Dunham  v.  Hastings  Pav.  Ck>.  57  App. 
Div.  426,  68  N.  Y.  Supp.  221,  rehearing  de- 
nied in  56  App.  Div.  244,  67  N.  Y.  Supp. 
632;  Kerr  v.  American  Pneumatic  Service 
Co.  188  Mass.  27,  73  X.  E.  857;  Knut  v. 
Nutt,  83  Miss.  365,  102  Am.  St.  Rep.  452, 
35  So.  686,  affirmed  in  200  U.  S.  13,  50  L. 
ed.  350,  26  Sup.  Ct.  Rep.  216;  Stroemer 
v.  Van  Orsdel,  74  Neb.  132,  4  L.R.A.(N.S.) 
212,  121  Am.  St.  Rep.  713,  103  N.  W. 
1053,  107  N.  W.  125;  Kansas  City  Paper 
House  v.  Foley  R.  Printing  Co.  85  Kan. 
678,  39  L.RJ^"(N.S.)  747,  118  Pac.  1056, 
Ann.  Cas.  1913A,  294;  Cole  v.  Brown-Hur- 
ley Hardware  Co.  139  Iowa,  487,  18  L.R.A. 
(N.S.)  1161,  117  N.  W.  746,  16  Ann.  Cas. 
846. 

Messrs.  Carey  &  Kerr  and  Omar  C. 
Spencer,  for  respondent: 

The  contract  upon  which  this  action  is 
based  is  in  itself  void  and  against  public 


Sote.  —  Talidity  of  an  agreement  hy 
which  compensation  is  dependent  on 
auccetm  in  procuring  a  contract  with 
public  officer  or  board. 

The  earlier  cases  on  this  question  arc  dis- 
cussed   in    Kansas    Citv    Paper    House    v. 
Foley  R.  Printing  Co.  39  L.R.A. (N.S.)  747,  i 
and  note  appended  thereto. 

As  to  an  agreement  to  accept  less  than 
L.R.A.1915C. 


the  amount  of  an  appropriation,  salary,  or 
fee,  see  Lnkens  v.  Nye,  36  UR.A.rN.S.) 
244,  and  note  appended  thereto. 

As  to  the  validity  of  a  contract  as  af- 
fected by  the  fact  that  its  performance  may 
involve '  the  necessity  of  procuring  some 
action  by  public  officials,  see  Cole  v.  Brown- 
Hurley  Hardware  Co.  18  L.R.A.(N.S.)  1161, 
and  note  appended  thereto. 

As  to  the  validity  of  a  contract  to  pro- 
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policy,    because   the   tendency   of   Buch    an 
agreement  is  wrong. 

Sweeney  v.  McLeod,  15  Or.  330,  15  Pac. 
275;  Crichfield  v.  Bermudez  Asphalt  Pav. 
Co.  174  111.  466,  42  L.R.A.  347,  51  N.  E. 
552;  Russell  v.  Courier  Printing  &  Pub. 
Co.  43  Colo.  321,  95  Pac.  936;  Wilbur  v. 
New  York  Electric  Constr.  Co.  26  Jones  & 
S.  539,  12  N.  Y.  Supp.  456;  Flynn  v.  Bank 
of  Mineral  Wells,  63  Tex.  Civ.  App.  481, 
118  S.  W.  848;  Powers  t.  Skinner,  34  Vt. 
274,  80  Am.  Dec.  677;  Providence  Tool  Co. 
V.  Norris,  2  Wall.  45,  17  L.  ed.  868;  Mills 
V.  Mills,  40  N.  Y.  543,  100  Am.  Dec.  535; 


Terwilliger  Land  Co.  v.  Portland,  62  Or. 
101,  123  Pac.  57. 

Mr.  Charles  A.  Hart  also  for  respond- 
ent. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  corporation  and  en- 
gaged in  the  business  of  paving  streets  with 
a  certain  patented  process.  On  January 
10,  1909,  the  defendant  and  the  phtintiff 
entered  into  a  written  contract  by  which 
the  defendant  employed  the  plaintiff  to 
work  for  it  for  a  stated  length  of  time  for 


cure  legislative  action,  see  notes  to  Houl- 
ton  V.  Dunn,  30  L.R.A.  737,  and  Stroemer 
V,  Van  Orsdel,  4  L.R.A.  (N.S.)  213. 

As  to  contract  as  to  location  of  public 
buildings,  see  note  to  Edwards  v.  Golds- 
boro,  4  L.R.A.(N.S.)  589. 

An  agreement  with  an  attorney  to  pay 
him  a  certain  stipulated  sum  for  his  serv- 
ices in  obtaining  contracts  for  the  build- 
ing of  bridges  from  the  commissioners'  court 
of  a  county,  so  much  for  each  bridge,  the 
contract  for  which  is  thus  obtained,  is  in- 
valid although  the  contract  provides  that 
the  attorney  is  to  use  "his  best  efforts  by 
all  rightful  and  legal  means  to  assist  his 
employer  in  obtaining  said  contracts." 
Flvnn  v.  Bank  of  Mineral  Wells,  53  Tex. 
Civ.  App.  481,  118  S.  W.  848.  The  attorney 
had  employed  another  person  to  assist  him 
in  securing  the  contracts  from  the  com- 
missioners' court,  had  personally  appeared 
before  the  commissioners'  court  on  several 
occasions,  assisted  in  estimating  the  costs 
of  the  bridges,  the  resources  of  the  county 
available  for  purposes  of  building  the  same, 
and  later  urged  the  acceptance  of  his  em- 
ployer's bid  for  the  work. 

A  contract  by  which  a  person  engages 
to  sell  a  water  plant  to  a  municipality, 
in  pursuance  of  which  he  solicits  the  mem- 
bers of  the  municipal  council  to  purchase 
the  water  plant,  is  a  lobbying  contract  and 
void,  and  no  recovery  can  be  had  therefor. 
Burke  v.  Wood,  162  Fed.  533. 

In  Brennan  v.  Purington  Paving  Brick 
Co.  171  111.  App.  276,  the  wife  of  an  official 
brick  tester  for  a  city,  who  formed  a  partner- 
ship with  one  to  whom  a  paving  brick  con- 
cern had  given  the  exclusive  agency  for  the 
sale  of  its  paving  bricks  for  use  in  the  pub- 
lic works  in  the  city  at  a  stated  commis- 
sion, was  denied  relief  in  an  action  against 
the  paving  brick  company,  on  the  ground 
of  fraud.  The  right  of  the  plaintiff  against 
the  brick  company  was  based  on  the  fact 
that  it  had  notice  of  the  partnership  agree- 
ment. It  is  stated  that  the  real  partner 
was  the  husband,  and  his  official  position 
precluded  him  from  acquiring  any  rights 
under  the  contract. 

The  following  cases,  while  not  strictly 
in  point  on  the  question  annotated,  illus- 
trate kindred  questions: 

In  the  case  of  Obenchain  v.  Ransome- 
Crummev  Co.  69  Or.  547,  138  Pac.  1078,  139 
L.R.A.19*15C. 


Pac.  920,  referred  to  in  the  opinion  in 
HYtAND  V.  Orego.v  Hassau  Pavinq  Co., 
an  agent  for  the  purpose  of  securing  street 
improvement  contracts  of  a  municipality 
was  held  entitled  to  recover  for  his  services 
and  expense  money  although  he  had  spent 
money  in  purchasing  theater  tickets,  paying 
for  liquor,  and  otherwise  entertaining  the 
councilmen,  the  contract  not  contemplating 
such  unlawful  expenditures,  and  there  being 
no  attempt  to  recover  on  account  of  such 
expenditures. 

A  contract  of  employment  of  attorneys 
to  obtain  the  allowance  of  a  claim  by  the 
Federal  government  for  property  destroyed 
during  the  Civil  War,  where  the  chief  ob- 
stacle to  the  allowance  of  the  claim  was  a 
strong  belief  on  the  part  of  certain  mem- 
bers of  the  Senate  that  the  claimant  had 
not  been  a  loyal  citizen,  was  sustained  in 
Pennebaker  v.  Williams,  136  Ky.  120,  120 
S.  W.  321.  The  trial  court  answered  the 
objection  in  a  manner  which  was  approved 
by  the  court  of  appeals,  by  stating  that 
there  was  no  proof  in  the  record  to  show 
that  any  lobbying  was  done  by  the  attor- 
neys, but  there  was  proof  that  such  services 
were  rendered  as  any  reputable  lawyer 
might  render  under  the  circumstances.  A 
petition  for  modification  and  extension  of 
this  opinion  was  overruled  in  136  Ky.  143, 
123  S.  W.  672. 

A  contract  for  the  prosecution  of  a  claim 
against  the  Federal  government,  which  pro- 
vides for  the  presentation  of  the  claims  by 
the  agent  and  for  "any  diplomatic  negotia- 
tions as  may  be  deemed  by  him  best  for  the 
interest  of  the  party  of  the  second  part," 
is  not  void  on  its  face,  and  where  there  is 
no  improper  personal  solicitation  of  the 
members  of  Congress  the  party  performing 
the  services  is  entitled  to  his  compensation. 
Knut  V.  Nutt,  83  Miss.  365,  102  Am.  St. 
Rep.  452,  35  So.  686,  affirmed  in  200  U.  S. 
13,  50  L.  ed.  350,  26  Sup.  Ct.  Rep.  216. 

In  Globe  Works  v.  United  States,  45  Ct. 
Cl.  497,  an  attorney  employed  to  collect  a 
claim  upon  a  contingent  fee  first  obtained 
legislation  conferring  jurisdiction  upon  the 
court  of  claims  of  the  claim  in  question. 
The  court  is  not  clear  upon  the  question, 
but  states  in  the  course  of  the  opinion  that 
contracts  for  a  contingent  compensation  for 
obtaining  legislation  are  void  as  against 
public  policy.  W.  A.  E. 
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a  compenfuition  stated  in  the  said  contract. 
A  part  of  said  contract  is  as  follows: 

"1.  Said  party  of  the  first  part  agrees 
to  pay  said  party  of  the  second  part,  for 
and  in  consideration  of  the  services  ren- 
dered by  said  party  of  the  second  part,  as 
hereinafter  specified,  the  sum  of  3  per  cent 
of  the  contract  price  on  all  contracts  for 
street  improvement  work  entered  into  by 
and  between  said  party  of  the  first  part 
and  the  city  of  Portland,  or  any  other  city, 
firm,  corporation,  or  individual  during  the 
life  of  this  agreement.  The  said  contract 
price  shall  be  the  estimated  amount  of  the 
total  cost  of  such  improvement  according 
to  the  estimate  supplied  in  plans  and  speci- 
fications therefor.  The  said  remuneration 
shall  be  deemed  to  be  earned  by  said  party 
of  the  second  part  when  the  contract  shall 
have  been  duly  signed  by  said  party  of  the 
first  part  and  the  city  of  Portland,  or  other 
city,  firm,  corporation,  or  individual,  and 
the  amount  due  said  party  of  the  second 
part  under  this  agreement  shall  become  due 
and  payable  thereafter  on  demand.  It  is 
further  understood  and  agreed  that  the  said 
party  of  the  second  part  shall  have  the 
right  to  draw  against  an  account,  which 
shall  be  opened  between  him  and  the  said 
party  of  the  first  part,  the  sum  of  two 
hundred  fifty  ($250)  dollars  for  each  and 
every  calendar  month  of  any  and  all  years 
during  the  life  of  this  contract,  and  that 
said  sum  of  two  hundred  fifty  ($2S0)  dol- 
lars shall  be  charged  against  the  account 
of  said  party  of  the  second  part,  and  shall 
be  deducted  from  the  sum  or  sums  which 
are  at  any  time  due,  or  shall  become  due  to 
the  said  party  of  the  second  part  from  said 
party  of  the  first  part. 

"2.  It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  herein  guar- 
antees to  the  party  of  the  second  part  that 
his  annual  compensation  under  the  terms 
of  this  agreement  shall  be  not  less  than 
three  thousand  ($3,000)  dollars  during  any 
one  year  of  this  contract,  and  the  said  par- 
ty of  the  first  part  agrees  in  any  event  to 
pay  to  the  party  of  the  second  part  three 
thousand  ($3,000)  dollars  each  and  every 
year  during  the  period  of  his  employment, 
regardless  of  whether  or  not  the  commis- 
sions earned  under  the  conditions  of  this 
agreement  by  the  said  party  of  the  second 
part  shall  equal  said  sum.  It  being  under- 
stood that  commissions  earned  on  business 
taken  during  any  one  year  of  this  contract 
shall  not  be  carried  forward  to  make  up 
any  part  of  compensation  for  a  succeeding 
year,  and  that  all  commissions  are  to  be 
credited  to  the  year  in  which  the  contract 
was  taken,  and  not  otherwise. 

"3.  It  is  further  agreed  by  the  party  of 
the  first  part  that,  in  addition  to  the  com- 
L.R.A.1915C; 


pensation  of  the  party  of  the  second  part 
hereinbefore  provided,  said  party  of  the  first 
part  sliall  pay  unto  the  said  party  of  the 
second  part  the  sum  of  fifty  (50)  dollars 
a  month  for  each  and  every  month  during 
the  term  of  this  agreement.  Said  sum  to 
be  an  item  of  expense  by  said  party  of  the 
first  part,  and  in  no  way  become  a  part  of 
the  compensation  earned  by  said  party  of 
the  second  part  under  the  other  terms 
of  this  agreement. 

"4.  And  the  said  party  of  the  second 
part  agrees  to  devote  his  time,  and  the 
whole  thereof,  and  to  give  his  best  atten- 
tion to  the  affairs  and  business  of  the  said 
party  of  the  first  part.  It  is  understood 
that  said  party  of  the  second  part  shall  at 
all  times  do  everything  in  his  power  to  ac- 
complish the  success  of  and  aid  the  business 
of  the  said  party  of  the  first  part;  and  it 
is  expressly  understood  and  agreed  that  the 
said  party  of  the  second  part  shall  not  at 
any  time  throughout  the  life  of  this  agree- 
ment enter  into  any  other  employment  in 
the  interests  of  any  other  enterprise  or 
parties,  and  shall  devote  his  time  and  at- 
tention to  the  affairs  of  the  said  party  of  the 
first  part." 

When  the  demand  that  this  is  the  basis  of 
this  action  accrued,  the  said  contract  was 
in  force  and  the  plaintiff's  rights  are  meas- 
ured by  said  contract.  The  third,  fourth, 
and  fifth  paragraphs  of  the  complaint  are 
as  follows: 

"That  the  plaintiff  performed  services  for 
the  defendant  under  and  in  pursuance  of 
said  contract  in  securing  street  improve- 
ment work  for  the  defendant  from  the  city 
of  Portland.  That  as  a  part  of  said  serv- 
ices the  plaintiff  procured  for  the  defendant 
from  the  city  of  Portland  a  contract  for 
the  improvement  of  a  portion  of  Afacadam 
street,  and  that  the  defendant  and  the  city 
of  Portland  entered  into  a  contract  for  such 
improvement  work  on  the  29th  day  of  Sep- 
tember, 1910,  by  the  terms  of  which  and 
the  plans  and  specifications  thereunder,  de- 
fendant agreed  with  the  city  of  Portland 
that  it  would  pave  and  improve  said  por- 
tion of  Macadam  street,  and  the  city  of 
Portland  agreed  to  pay  the  defendant  there- 
for the  sum  of  $108,519.96.  That  under  the 
terms  of  said  contract  the  plaintiff  earned 
the  sum  of  $3,255.59  as  his  commission  and 
compensation  for  procuring  the  said  con- 
tract, and  that  the  same  became  due  and 
payable  on  demand  after  the  signing  of  said 
contract  as  aforesaid. 

"That  the  plaintiff  has  duly  performed  all 
the  conditions  of  said  contract  on  his  part 
to  be  performed. 

"That  on  or  about  the  Ist  day  of  October, 
1910,  plaintiff  demanded  of  said  defendant 
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payment  of  said  sum  earned  under  said  con- 
tract, but  no  part  thereof  has  been  paid." 

The  defendant  denies  parts  of  the  com- 
plaint, and  alleges,  inter  alia,  that  said  con- 
tract for  the  paving  of  Macadam  street 
stated  in  the  complaint  was  Toid,  and  that 
the  plaintiff,  on  the  24th  day  of  February, 
1911,  executed  and  filed  with  the  city  of 
Portland,  for  and  on  behalf  of  the  defend- 
ant, a  written  consent  to  the  abandonment 
of  all  rights  under  said  contract,  and  that 
the  plaintiff  agreed  not  to  claim  any  com- 
mission on  said  contract.  The  plaintiff  ad- 
mits that  the  said  contract  was  rescinded 
with  his  consent,  and  that  the  defendant 
did  not  improve  or  pave  any  part  of  said 
street.  The  defendant  set  up,  inter  alia, 
the  following  separate  defense: 

"Defendant,  for  a  second,  further,  and 
separate  answer  and  defense  to  the  first  al- 
leged cause  of  action  contained  in  the  com- 
plaint herein,  alleges  as  follows:  That  the 
said  pretended  contract  set  out  in  the  com- 
plaint as  exhibit  A  is  and  was  void  and 
against  public  policy  in  this:  That  by  the 
terms  of  said  contract  plaintiff  undertook  to 
do  everything  in  its  power  to  accomplish  the 
securing  of  paving  contracts  from  the  city 
council  and  the  executive  board  of  the  city 
of  Portland.  That  the  said  city  council  and 
said  executive  board  were  and  are  public 
bodies,  and  plaintiff  undertook  to  use  and 
did  use  his  personal  influence,  friendship, 
and  acquaintance  to  influence  the  deliber- 
ations and  determinations  of  said  bodies 
and  the  individual  members  thereof." 

The  reply  admits  portions  of  the  answer, 
but  denies  other  portions  thereof,  and  sets 
up  new  matter.  The  plaintiff  and  one  other 
witness  testified  in  the  case,  and  the  plain- 
tiff having  rested,  the  court,  on  motion  of 
the  defendant,  granted  a  judgment  of  non- 
suit, holding  that  the  plaintiff's  claim  for 
commissions  and  the  contract  on  which  it 
is  based  are  void  as  being  contrary  to  pub- 
lic policy,  etc.     The  plaintiff  appeals. 

Tlie  question  for  decision  is:  Are  the 
plaintiff's  claim  for  commissions  and  said 
contract  void,  as  being  contrary  to  public 
policy?  The  complaint  states  that  the 
plaintiff's  cause  of  action  is  for  procuring 
for  the  defendant,  from  the  city  of  Port- 
land, a  contract  for  tlie  improvement  of  a 
portion  of  said  Macadam  street.  By  this 
contract  the  defendant  was  to  improve  and 
pave  a  portion  of  said  street,  and  said  city 
was  to  pay  the  defendant  therefor 
$108,519.96.  As  stated  supra,  this  contract 
was  rescinded  with  the  consent  of  the  plain- 
tiff, and  the  defendant  received  nothing 
from  the  city  thereon.  It  is  to  be  noted 
that  the  plaintiff  demands  from  the  defend- 
ant the  said  $3,255.50  for  obtaining  from 
said  citv  said  contract.  By  the  first  para- 
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graph  of  said  contract  the  defendant  agrees 
to  pay  the  plaintiff  3  per  cent  of  the  con- 
tract price  on  all  contracta  for  street 
improvement  work  entered  into  by  and  be- 
tween the  defendant  and  the  city  of  Port- 
land during  the  life  of  said  contract  (five 
years),  and  said  contract  provides  tliat 
said  remuneration  shall  be  deemed  earned 
by  said  party  of  the  second  part  (the  plain- 
tiff) when  the  contract  shall  have  beoa 
duly  signed  by  the  defendant  and  the  city. 
The  following  part  of  said  contract  has  a 
material  bearing  on  the  point  urged  by  the 
defendant  and  sustained  by  the  trial  court: 

"And  the  said  party  of  the  second  part 
(the  plaintiff)  agrees  to  devote  his  time 
and  the  whole  thereof,  and  to  give  hia  best 
attention,  to  the  affairs  nnd  business  of 
said  party  of  the  first  part  (the  defendant) . 
It  is  understood  that  said  party  of  the 
second  part  (the  plaintiff)  shall  at  all 
times  do  everything  in  his  power  to  accom- 
plish the  success  of  and  aid  the  business  of 
the  party  of  the  first  part"  (the  defend- 
ant). 

It  will  be  noted  that  the  contract  pro- 
vides that  the  plaintiff  shall  at  all  times 
do  everything  in  his  power  to  accomplish 
the  success  of  the  business  of  the  defendant. 
The  plaintiff  says  that  he  wrote  said  con- 
tract, and  hence  he  cannot  reasonably  con- 
tend that  he  did  not  intend  to  do  all  that 
the  contract  by  its  terms  obliged  him  to 
do.  His  duty  was  to  obtain  from  the  city 
paving  contracts  for  the  defendant.  In 
order  to  obtain  such  contract,  petitions 
had  to  be  circulated  among  the  property 
owners  adjacent  to  the  streets,  asking  that 
the  streets  be  paved,  and  these  petitions,  it 
seems,  were  required  to  be  signed  by  at 
least  20  per  cent  of  the  property  owners. 
The  plaintiff  had  charge  of  obtaining  these 
signatures,  and  in  order  to  obtain  them  it 
was  necessary  for  him  to  convince  at  least 
20  per  cent  of  the  property  owners  that  the 
streets  should  be  paved  with  the  Hassam 
pavement.  When  the  proper  petitions  were 
obtained,  they  were  presented  to  the  city 
council.  The  plaintiff  had  charge  of  that, 
too,  and  had  to  do  it,  or  see  that  it  was 
done.  If  a  remonstrance  was  presented 
against  the  proposed  improvement,  it  was 
his  duty  to  fight  that  also. 

The  following  extracts  from  the  plaintiff's 
evidence  show  some  of  the  work  done  by 
him  in  obtaining  contracts: 

"When  a  remonstrance  was  filed  by  cer- 
tain property  holders  on  the  street  which 
was  having  the  improvement,  they  did  not 
want  our  particular  street,  or  they  did  not 
want  any,  and  so  on,  I  copies  from  the  city 
records  a  list  of  those  remonstrances  and 
would  get  some  of  my  help, — whoever  was 
working  for  me.  I  always  paid  my  own  help. 
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— and  we  went  out  and  explained  to  the 
people  as  best  we  could  that  our  street  was 
superior,  or  that  it  was  cheaper,  or,  if  they 
were  opposed  to  paving  altogether,  why  the 
street  should  be  paved;  that  is,  as  a  mat- 
ter of  civic  pride  and  improvement  of  their 
property.  It  was  salesmanship  in  that  re- 
spect. When  we  were  getting  these  signers, 
we  did  not  go  to  all  of  them,  because  it  was 
a  matter  of  expense  to  me,  and  time,  and 
many  men  were  working,  and  we  could  not 
see  them.  We  were  around  all  the  time, 
but  it  was  impossible  to  see  all  of  them, 
and  we  did  not  know  who  objected  until  the 
remonstrances  came  in,  and  then  we  would 
go  back  and  get  them  satisfied,  if  possible." 

"I  can  only  testify  to  the  part  1  had  and 
those  things  that  I  was  concerned  in  with 
my  company.  For  instance,  I  took  in  a 
petition  that  represented  thirty  (30)  per 
cent  of  the  property  owners  on  the  pre- 
sumption they  were  getting  hard  surface 
petitions  as  they  had  previously  done  on 
the  twenty  (20)  per  cent  basis,  and  I  pre- 
sumed they  would  grant  mine,  and  when 
did  not  and  were  discontinued  and  sent 
back,  and  the  company  complained  to  mu 
about  the  matter,  I  immediately  went  down 
to  the  property  owners  on  the  street  and 
solicited  them  to  go  to  the  city  hall  and 
assist  me  in  showing  to  the  council  this 
was  the  street  they  wanted.  This  was  the 
one  they  preferred.  And  sometimes  I  would 
get  as  many  as  a  dozen,  twenty,  or  thirty, 
and  sometimes  in  some  cases  a  hundred,  to 
go  up  with  me  and  flght  for  the  pavement 
J  represented.  That  was  my  method."  "I 
took  tlie  property  owners  to  the  street  com- 
mittee and  sometimes  before  the  council 
itself."  ''I  did  not  interview  a  member  of 
the  committee  individually  or  a  member  of 
the  council  individually."  "Q.  Did  any 
of  your  property  owners?  A.  I  am  not 
testifying  to  what  they  did." 

The  foregoing  is  a  fair  example  of  the 
plaintiff's  activity  in  obtaining  contracts. 
Contracts  could  not  be  obtained  without 
petitions  to  the  council,  and  the  passage 
of  ordinances  and  resolutions  by  that  body. 
The  plaintiff  was  charged  with  the  duty  of 
getting  all  these  things  done,  and  he  repre- 
sented the  defendant  therein. 

Mr.  E.  H.  Bauer  was  a  director  and  treas- 
urer of  the  defendant  while  the  plaintiff 
was  working  for  it  under  said  contract. 
He  was  a  witness  for  the  plaintiff,  and 
stated  the  plaintiff's  duties  under  said  con- 
tract as  follows: 

"lie  was  to  secure  the  contracts  and,  as 
I  understopd  it,  solicit  petitions,  handle 
the  promotion  end  of  it  up  to  the  time 
when  the  company  should  sign  the  contract. 
I  understood  tliat  Mr.  Hyland'a  work,  so- 
liciting petitions,  and,  in  general,  watching 
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everything  that  might  come  up,  as  Mr.  Hy- 
land  explained  it,  in  furthering  the  con- 
tracts up  to  the  time  of  signing — that  we 
could  sign  the  contracts  with  the  city." 

According  to  the  complaint,  the  contract, 
and  the  evidence  given  in  the  plaintiff's  be- 
half, it  was  the  duty  of  the  plaintiff  to  de- 
vote all  of  his  time  as  a  "promoter"  to  ob- 
taining paving  contracts  for  the  defendant, 
and  he  had  charge  of  all  the  "promoting" 
business,  from  the  preparing  and  the  circu- 
lating of  petitions  for  paving  until  the  con- 
tracts had  been  awarded  to  the  defendant 
by  the  city  and  they  were  ready  to  be 
signed  by  the  city  and  the  defendant.  Uc 
appeared  before  committees  and  the  council, 
and,  with  all  of  his  power,  urged  the 
awarding  of  contracts  to  his  employer.  The 
contract  provides  that  the  plaintiff  "shall 
at  all  times  do  everything  in  his  power  to 
accomplish  the  success  of  and  aid  the  busi- 
ness of"  the  defendant.  According  to  the 
contract,  there  is  no  limit  upon  what  he  is 
obliged  to  do.  He  is  required  to  do  his  ut- 
most to  obtain  contracts  for  paving  streets 
for  tlie  defendant.  lie  shows,  by  his  evi- 
dence, that  he  circulated  petitions  to  have 
streets  paved,  and  importuned  lot  owners 
to  sign  them.  He  appeared  before  the  coun- 
cil and  before  the  committees  thereof,  and 
presented  these  petitions,  and  urged  favor- 
able consideration  of  them,  and  pressed 
these  matters  for  the  defendant,  in  order 
to  obtain  paving  contracts  and  earn  his 
compensation  of  3  per  cent  on  the  contract 
price  of  the  work  obtained  by  him.  He 
was  to  have  3  per  cent  of  the  contract  price 
of  all  contracts  that  his  company  obtained 
in  Portland  or  elsewhere  in  the  state. 
However,  the  company  guaranteed  liim  at 
least  $3,000  per  annum,  and  it  furnished 
him,  also,  $50  per  month  additional  for 
"expenses."  His  compensation  above  $3,000 
per  annum  was  contingent  on  his  obtain- 
ing contracts  for  paving  that  aggregated 
more  than  $100,000  per  annum.  The  evi- 
dence of  Bauer  shows  that  he  obtained  plen- 
ty of  business  for  the  company.  The  plain- 
tiff .does  not  claim  that  he  had  not  been 
well  paid,  outside  of  the  matters  stated  in 
the  complaint. 

The  trial  court  held  that  the  contract 
sued  on  is  contrary  to  public  policy  and 
void.  There  is  an  irreconcilable  conflict  in 
the  decisions  of  the  courts  of  the  different 
states  on  this  point.  The  plaintiff's  right, 
in  this  case,  to  the  3  per  cent  commission 
was  contingent  on  his  success  in  obtaining 
contracts  from  the  city.  In  order  to  ob- 
tain theni,  it  was  necessary,  as  stated  su- 
pra, to  procure  the  passage  by  the  city 
council  of  ordinances  and  resolutions  au- 
thorizing the  paving  of  the  streets  and  as- 
sessing the  expense  thereof  on  the  adjacent 
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lots.  The  plaintiff  was  to  be  paid  3  per 
cent  of  the  contract  price  of  the  woric  au- 
thorized by  each  contract  obtained,  and  this  < 
was  due  him,  under  the  contract,  as  soon 
as  each  contract  was  signed.  The  employ- 
ment of  the  plaintiff  as  a  "promoter"  under 
this  contract  very  likely  added  3  per  cent 
to  the  cost  of  the  pavement,  as  what  he  was 
to  be  paid  was  probably  reckoned  as  a  part 
of  the  expense,  when  the  amount  to  be 
charged  for  paving  was  determined  by  the 
company. 

Any  person  interested  in  any  proposed 
legislation  before  any  legislative  body  may 
legally  employ  an  agent  or  an  attorney  to 
collect  facts  relating  thereto  and  to  pre- 
pare a  bill  for  the  contemplated  legislation, 
and  such  agent  or  attorney  may  explain 
the  desired  measure  to  the  legislative  body 
or  any  committee  thereof  fairly  and  openly, 
and  have  it  introduced,  and  a  contract  to 
pay  for  such  services,  so  rendered,  violates 
no  principle  of  law  or  of  public  policy.  15 
Am.  &  Eng.  Ene.  Law,  2d  ed.  p.  970.  But 
public  policy  requires  that  legislators  or 
councilmen  act  solely  from  considerations 
of  public  duty  and  with  an  eye  single  to 
the  public  interests,  and  the  courts  uni- 
formly hold  to  be  illegal  contracts  for  serv- 
ices that  involve  the  use  of  secret  means 
or  the  exercise  of  sinister  or  personal  in- 
fluences upon  lawmakers  to  secure  the  pas- 
sage or  the  defeat  of  proposed  laws  or 
ordinances.  This  principle  applies  to  com- 
mon councils  or  other  lawmaking  bodies 
of  municipal  corporations  to  the  same  ex- 
tent that  it  does  to  Congress  or  the  legis- 
lature of  a  state.  15  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  909.  In  the  case  of  Sweeney  v. 
McLeod,  15  Or.  330,  339,  15  Pac.  275,  279, 
the  plaintiff  sought  to  recover  for  services 
rendered  at  the  legislature  to  prevent  by 
"legitimate  importunity"  the  passage  of  a 
law  prohibiting  the  taking  of  salmon  by  a 
fish  irheel.  The  judgment  of  the  court  be- 
low was  reversed;  tlie  court  saying,  inter 
alia:  "Such  contracts  as  the  one  sued  on 
are  always  closely  and  rigidly  scrutinized 
by  the  courts  when  sought  to  be  enforced. 
Nothing  wrong  may  have  been  intended  in 
this  particular  case,  nor  was  it  necessary. 
If  the  terms  of  the  contract  required  any 
services  to  be  rendered,  or  if  the  party  em- 
ployed in  furtherance  of  the  general  pur- 
poses of  his  employment  rendered  or  de- 
signed to  render  any  services,  eitlier  to 
cause  or  to  prevent  any  legislative  action 
otherwise  than  by  publicly  presenting  the 
subject  before  the  legislature  or  some  of  its 
committees,  such  contract  cannot  be  en- 
forced in  this  state." 

In  Crichfleld  v.  Bcrmudez  Asphalt  Pav- 
ing Co.  174  111.  466,  42  L.R.A.  347,  51 
N.  E.  .5.52,  the  court  had  under  considera- 
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tion  a  contract  substantially  the  same  as 
involved  in  this  case.  The  supreme  court 
of  Illinois  held  that  the  contract  was 
against  public  policy  and  void,  using  this 
language:  "Upon  the  face  of  the  contract 
the  meaning  of  the  expression,  'to  solicit  and 
promote  the  asphalt  paving  business  in  the 
city  of  Chicago,'  is  to  solicit,  by  the  exer- 
cise of  influence  and  other  means,  the  pas- 
sage of  ordinances  and  the  letting  of  con- 
tracts by  the  members  of  the  common  coun- 
cil of  the  city  of  Chicago.  .  .  .  There 
are  some  salient  features  of  this  agreement 
which  stamp  it  as  being  against  public 
policy.  A  special  assessment  for  a  public 
improvement  under  our  statute  is  a  species 
of  taxation,  and  is  authorized  only  as  an 
exercise  of  the  taxing  power.  A  special  as- 
sessment should  not  be  levied,  except  for 
the  purpose  of  making  a  needed  public  im- 
provement. The  property  owners  should  not 
be  assessed,  and  his  property  made  to  bear 
the  burden  of  taxation  except  to  secure  the 
benefits  of  a  needed  public  improvement. 
The  [idea  of]  making  .     .    a  contract 

to  promote  the  levying  of  a  public  assess- 
ment, not  for  the  purpose  of  securing  to 
the  public  a  needed  improvement,  but  for 
the  purpose  of  enabling  a  paving  company 
to  get  a  job,  is  not  only  against  the  public 
interest,  but  is  abhorrent  to  all  proper 
ideas  of  justice  and  honor.  Property  own- 
ers should  not  be  assessed  for  the  purpose 
of  paying  moneys  into  the  pockets  of  pav- 
ing contractors,  and  any  contract  by  which 
parties  agreed  to  obtain  ordinances  by  so- 
licitation and  by  the  exercise  of  influence 
upon  public  officials,  and  with  a  view  of 
obtaining  contracts  which  result  in  the  end 
from  the  passage  of  such  ordinances,  is 
against  public  policy,  and  will  not  be  en- 
forced by  the  courts." 

In  Wilbur  v.  New  York  Electric  Constr. 
Co.  26  Jones  &  S.  539,  12  N.  Y.  Supp.  456, 
the  contract  under  discussion  was  one  where- 
in the  plaintiff  agreed  to  do  certain  work  in 
soliciting,  advocating,  and  procuring  from 
the  city  of  Utiea  a  three-year  contract  for 
the  defendant  for  lighting  said  city,  and 
for  a  franchise  to  be  granted  to  the  defend- 
ant permitting  it  to  erect  its  poles  and  ap- 
pliances in  the  streets.  Plaintiff  was  not 
a  lawyer,  but  described  himself  as  being  fa- 
miliar with  the  electric  light  business.  The 
court  held  the  contract  void,  saying,  inter 
alia:  "I  think  this  contract  is  void.  .  .  . 
It  has  long  been  settled  that  a  contract  to 
exert  personal  influence  to  induce  a  public 
officer  or  member  of  a  legislative  b<>dy  to 
do  any  official  act  is  illegal  and  void,  and 
this  principle  has  been  applied  to  all  the 
departments  of  government,  judicial,  execu- 
tive, or  legislative,  and  is  placed  upon  the 
broad  principle  that  all  contracts  leading 
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to  secret,  improper,  and  corrupt  tampering 
with  official  action  are  void." 

In  Powers  v.  Skinner,  34  Vt.  274,  80  Am. 
Dec.  677,  the  contract  relied  upon  was  one 
wherein  plaintifT  agreed  to  perform  services 
before  the  legislature  in  aid  of  an  applica- 
tion for  a  charter  for  a  bank.  It  was  found 
that  the  contract  was  against  public  policy 
and  void,  the  court  laying  down  the  fol- 
lowing test  to  be  applied  in  such  cases: 
"The  principle  of  these  decisions  has  no 
respect  to  the  equities  between  the  par- 
ties, but  is  controlled  solely  by  the  tend- 
«ncy  of  the  contract;  and  it  matters  not 
that  nothing  improper  was  done,  or  was 
expected  to  be  done  under  it." 

In  Providence  Tool  Co.  v.  Norris,  2  Wall. 
45,  17  L.  ed.  868,  Norris  entered  into  an 
agreement  by  the  terms  of  which  he  agreed 
to  obtain,  cause,  or  procure  from  the  gov- 
-emment  of  the  United  States  contracts  for 
the  sale  of  muskets.  The  compensation  to 
he  paid  Norris  was  contingent  upon  his 
success.  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  held  the  contract  was 
against  public  policy  and  void,  using  the 
following  language:  "The  question,  then, 
is  this:  Can  an  agreement  for  compensa- 
-tion  to  procure  a  contract  from  the  govern- 
ment to  furnish  its  supplies  be  enforced 
hy  the  courts?  We  have  no  hesitation  in 
answering  the  question  in  the  negative. 
All  contracts  for  supplies  should  be  made 
with  those,  and  with  those  only,  who  will 
execute  them  most  faithfully,  and  at  the 
least  expense  to  the  government.  Consider- 
ations as  to  the  most  efficient  and  economi- 
cal mode  of  meeting  the  public  wants  should 
alone  control,  in  this  respect,  the  action  of 
every  department  of  the  government.  No 
other  consideration  can  lawfully  enter  into 
the  transaction,  so  far  as  the  government 
is  concerned.  Such  is  the  rule  of  public 
policy;  and  whatever  tends  to  introduce 
Any  other  elements  into  the  transactions 
is  against  public  policy.  That  agreements, 
like  the  one  under  consideration,  have  this 
tendency,  is  manifest.  They  tend  to  intro- 
duce personal  solicitation  and  personal  in- 
fluence, as  elements  in  the  procurement  of 
-contracts,  and  thus  directly  lead  to  ineffi- 
ciency in  the  public  service,  and  to  unneces- 
sary expenditures  of  the  public  funds." 

In  Mills  V.  Mills,  40  N.  Y.  543,  546,  100 
Am.  Dec.  535,  the  contract  under  discus- 
:8ion  provided  that  the  plaintiff  should  con- 
vey certain  real  property  to  the  defendant 
as  soon  as  a  bill  then  pending  before  the 
senate  of  the  state  of  New  York  should  be- 
come a  law.  The  defendant  promised  that 
he  would  give  all  the  aid  in  his  power,  and 
spend  such  reasonable  time  as  might  be 
L.R.A.1915C. 


necessary,  and  generally  use  his  utmost  in- 
fluence and  exertions  to  procure  the  pas- 
sage of  the  law.  The  court  held  that  the 
agreement  to  convey  the  property  was 
against  public  policy  and  void,  saying:  "It 
is  not  suggested  that  the  plaintiff  was  a 
professional  man,  whose  calling  it  was  to 
address  legislative  committees.  It  is  not 
suggested  that  he  had  any  claim  of  right, 
which  he  proposed  to  advocate,  and  which 
right  or  debt  he  proposed  to  transfer  to 
the  defendant.  He  had  simply  asked  of  the 
legislature  the  privilege  or  favor  to  be 
granted  to  him  of  building  and  operating 
a  railroad  upon  certain  streets  of  the  city 
of  Brooklyn.  This  privilege  may  be  as- 
sumed to  be  of  pecuniary  value.  To  pro- 
'cure  the  passage  of  such  a  law  for  the 
benefit  of  the  defendant,  he  undertook  to 
use  his  utmost  influence  and  exertions. 
This  contract  is  void  as  against  public 
policy.  It  is  a  contract  leading  to  secret, 
improper,  and  corrupt  tampering  with 
legislative  action." 

See  also  in  this  connection  Flynn  v.  Bank 
of  Mineral  Wells,  53  Tex.  Civ.  App.  481, 
US  S.  W.  848. 

In  2  Elliott  on  Contracts,  §  1051,  the  au- 
thor says:  "The  numerical  weight  of  au- 
thority supports  the  doctrine  that  all  con- 
tracts for  procuring  legislation  are  void,, 
where  the  compensation  to  be  received  is 
contingent  on  the  success  of  the  promisee 
in  obtaining  either  the  passage  or  defeat  of 
a  proposed  act,  even  though  the  contract 
did  not  contemplate  the  rendition  of  im- 
proper services,  and  though  no  improper 
services  were  in  fact  rendered.  A  contin- 
gent fee  is  a  strong  and  direct  incentive  to 
the  exertion  of  not  merely  personal,  but 
sinister,  influence  upon  legislation.  This 
rule  is  not,  however,  universal,"  etc. 

1  Page  on  Contracts,  §  414,  says  inter 
alia:  "So  a  contract  whereby  A  employs 
B,  to  act  openly  and  legally  in  securing  a 
reduction  of  an  excessive  claim  against  A 
for  taxes  is  valid.  But  if  the  agent  is  to 
use  his  personal  influence  with  the  public 
officials  whose  favorable  action  lie  seeks  to 
obtain,  and  if  he  is  to  resort  to  private 
solicitation  therefor,  the  contract  of  em- 
ployment is  illegal,  even  if  the  fact  of  em- 
ployment as  lobbying  agent  is  not  a  secret, 
and  if  no  improper  influence  is  to  be  used. 
Thus  the  employment  of  an  attorney  to 
render  services  which  in  part  consist  of 
personal  solicitation  of  legislators  is  illegal. 
The  invalidity  is  especially  clear  when  the 
compensation  of  the  agent  is  in  part  or  in 
whole  dependent  on  his  success  in  obtaining 
the  passage  of  an  ordinance." 
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2  Elliott  on  Contracts,  §  1042,  says: 
"Contracts  'to  give  all  the  aid  in  his  power, 
spend  such  reasonable  time  as  may  be 
necessary,  and  generally  to  use  his  utmost 
influence  and  exertions  to  procure  the  pas- 
sage into  a  law'  of  a  specific  bill,  to  'use 
his  influence,  efl'orts,  and  labor  in  procur- 
ing the  passage  of  a  law  by  the  said  legis- 
lature,' or  tp  procure  legislation  upon  a 
matter  of  public  interest  in  regard  to  which 
neither  of  the  parties  had  any  claim 
against  the  United  States,  have  been  de- 
clared void.  It  has  been  said  that  'if'  the 
terms  of  the  contract  be  broad  enough  to 
cover  services  of  any  Icind,  whether  secret 
or  open,  honest  or  dishonest,  the  law  pro- 
nounces a  ban  upon  the  paper  itself.  Nor 
will  honest  services  substantially  per- 
formed sanctify  an  unlawful  contract.' " 

In  Weed  v.  Black,  2  MacArth.  268,  274, 
27J5,  29  Am.  Rep.  618,  the  supreme  court 
of  the  District  of  Columbia  says:  "Honest 
contracts,  however,  whose  character  ap- 
pears upon  their  face,  are  unaffected  by  the 
rule.  If  the  terms  of  the  contract  be  broad 
enough  to  cover  services  of  any  kind, 
whether  secret  or  open,  honest  or  dishonest, 
the  law  pronounces  a  ban  upon  the  paper 
itself.  Xor  will  honest  services  substantial- 
ly performed  sanctify  an  unlawful  contract. 
But  contracts  which  provide  for  compensa- 
tion in  consideration  of  particular  services 
to  be  rendered,  such  as  the  collection  of  evi- 
dence, the  preparation  of  papers,  or  the 
delivery  of  arguments  in  stipport  of  claims, 
are  legitimate  everywhere." 

The  fact  that  the  compensation  to  be 
paid  is  wholly  or  in  part  contingent  upon 
the  payee's  success  in  obtaining  the  passage 
of  the  ordinance  or  law  is  an  important 
circumstance  to  be  considered  in  determin- 
ing the  validity  or  the  invalidity  of  the 
contract  under  consideration,  and  a  major- 
ity of  the  adjudications  seem  to  hold  such 
a  contract  to  be  invalid.  See  2  Elliott, 
Contr.  §  1051;  Coquillard  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362;  Marshall  v.  Balti- 
more &  O.  R.  Co.  16  How.  314,  335,  14  L. 
ed.  953,  962;  Gil  v.  Williams,  12  La.  Ann. 
219,  68  Am.  Dec.  767;  Wood  v.  McCann, 
6  Dana,  368.  .Justice  Grier,  in  Marshall 
V.  Baltimore  &  O.  R.  Co.  16  How.  314,  335, 
14  L.  ed.  053,  962,  after  examining  the 
cases  upon  this  point,  comes  to  tlie  follow- 
ing conclusion:  *'Tlie  sum  of  these  cases 
is  that  all  contracts  for  a  contingent  com- 
pensation for  obtaining  legislation,  or  to 
>ipe  personal  or  any  secret  or  sinister  in- 
fluence on  legislators,  is  void  by  the  policy 
of  the  law." 

The  following  clause  of  the  contract  be- 
tween the  plaintiff  and  the  defendant,  as 
L.R.A.1915C. 


we  view  it,  is  about  as  strong  ea  it  could 
be  made,  and  it  was  written  by  the  plain- 
tilT  himself:  "It  is  understood  that  said 
party  of  the  second  part  (the  plaintiff) 
shall  at  all  times  do  everything  in  bis 
power  to  accomplish  the  success  of  and  aid 
the  business  of  the  said  party  of  the  first 
part"  (the  defendant). 

No  one  could  do  or  be  required  to  do 
more  than  said  contract  required  the  plain- 
tiff to  do  to  accomplish  the  success  of  the 
business  of  the  defendant.  The  business 
that  the  plaintiff  was  employed  to  do  was 
to  obtain  paving  contracts  from  the  city, 
and  this  could  not  be  accomplished  with- 
out the  passage  of  ordinances  and  resolu- 
tions by  the  city.  The  effect  and  import 
of  the  contract  are  that  the  plaintiff  shall 
at  all  times  do  everything  in  his  power  to 
obtain  tlie  passage  of  all  necessary  resolu- 
tions and  ordinances,  and  to  obtain  con- 
tracts from  the  city.  We  think  that  this 
contract  comes  within  the  meaning  of  the 
court  in  Weed  v.  Black,  supra,  where  the 
court  says:  "If  the  terms  of  the  contract 
be  broad  enough  to  cover  services  of  any 
kind,  whether  secret  or  open,  honest  or  dis- 
honest, the  law  pronounces  a  ban  upon  the 
paper  itself.  Nor  will  honest  services  sub- 
stantially performed  sanctify  an  unlawful 
contract." 

The  terms  of  this  contract  are  broad 
enough  "to  cover  services  of  any  kind,  secret 
or  open,  honest  or  dishonest."  Thoy  are 
broad  enough  to  cover  secret  interviews  with 
councilmen,  and  the  exercise  of  personal 
and  private  influence  with  the  councilmen 
and  other  city  officials.  The  terms  of  the 
contract  are  broad  enough  to  cover  any  act, 
whether  honest  or  dishonest,  legal  or  il- 
legal, that  might  be  resorted  to  "to  accom- 
plish the  success"  in  obtaining  contracts. 
He  promised  to  "do  everything  in  his  power" 
to  succeed.  Taking  into  consideration  the 
fact  that  the  plaintiff's  cxjmpensation  was 
contingent  on  his  success  in  obtaining  from 
the  city  paving  contracts,  and  his  promise 
to  do  everything  in  his  power  at  all  times 
to  obtain  these  contracts  from  the  public, 
we  conclude  that  said  contract  is  contrary 
to  public  policy,  and  that  the  court  below 
did  not  err  in  granting  the  judgment  of 
nonsuit.  This  conclusion  is  not  in  conflict 
with  the  decision  in  Obenchain  v.  Ransome- 
Crummey  Co.  69  Or.  547,  138  Pac.  1078,  139 
Pac.  920. 

The  judgment  of  the  court  below  is  af- 
firmed. 

McBrldc,  Ch.  J.,  and  3foore,  J.,  concur. 
Bnniett,  J.,  dissents. 
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HAMILTON  NATIONAL  BAl^K 

V. 

S.  D.  OOOK,  Impleaded,  etc.,  Appt. 

(130  Tenn.  465,  171  S.  W.  86.) 

Bills   and   notes  —  accepting  discount 
for  lenewal  —  release  of  surety. 

Merely  accepting  the  discount  for  renew- 
al of  notes  on  the  understanding  that  com- 
pleted notes,  signed  by  the  compensated 
surety,  who  is  ill  when  the  renewal  period 
arrives,  will  bu  delivered  as  soon  as  he  is 
able  to  attend  to  the  matter,  and  carrying 
the  old  notes  on  an  "incomplete  file,"  is 
not  such  a  binding  agreement  to  extend 
time  of  payment  as  will,  under  the  stat- 
ute, release  a  nonasscnting  surety,  although 
a  discount  tag  attached  to  the  notes  indi- 
cates 'that  they  will  mature  at  the  dates  to 
which  the  interest  is  paid,  and  entries  are 
made  in  the  bank's  books  indicating  that 
the  old  notes  are  paid. 

(November  28,  1014.) 

APPEAL  by  defendant  Cook  from  a  de- 
cree of  the  Chancery  Court  for  Hamil- 
ton County  in  plaintiff's  favor  in  a  suit  to 
recover  the  amount  alleged  to  be  due  on 
certain  notes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sizer,  Cbanibliss,  &  Chambllss, 
for  appellant: 

Any  agreement,  either  express  or  implied, 
between  a  principal  debtor  and  the  payee 


of  the  debt,  whereby  the  time  of  payment 
is  extended,  will  release  the  surety  if  made 
without  his  consent  and  witliout  an  express 
reservation  of  recourse  against  him. 

Union  Bank  v.  McClung,  9  Humph.  98; 
Lea  V.  Dozier,  10  Humph.  447;  Apperson  v. 
Cross,  5  Heisk.  481;  Stone's  Biver  Nat. 
Bank  V.  Walter,  104  Tenn.  11,  55  S.  W. 
301;  Negotiable  Inst.  Act  of  1899,  §  120, 
subsec.  6. 

The  proof  shows  that  there  was  an  ac- 
tual extension  of  the  time  of  payment 
granted  to  the  principal  maker,  and  not 
merely  an  agreement  to  extend  if  cei-tain 
conditions  were  performed  by  the  princi- 
pal. 

Mariner's  Bank  v.  Abbott,  28  Me.  280; 
Lime  Bock  Bank  v.  Mallett,  42  Me.  349; 
National  Park  Bank  v.  Koehlcr,  204  N.  Y. 
174,  97  N.  E.  468. 

A  reservation  of  rights  against  a  surety, 
where  an  extension  of  time  is  granted  the 
principal  debtor,  must  be  express  and  clear, 
and  cannot  be  implied. 

32  Cyc.  166;  Calvo  v.  Davles,  73  N.  Y. 
211,  29  Am.  Bop.  130;  Negotiable  Inst.  Act 
of  1899,  §  120,  subsec.  6. 

Messrs.  Garvin  &  Cantrell,  for  appellee: 

There  was  no  agreement  to  extend  the 
notes  sued  on  and  no  agreement  to  wait 
any  particular  time  for  the  renewal  not«8 
to  be  brought  in.  The  bank  could  have 
sued  on  the  notes  at  any  time  after  they  be- 
came due.     The  surety  was  not  released. 

Bank  of  Uniontown  v.  Mackey,   140   U. 


\ote.  —  Agreement  to  extend  time  for 
payment,  conditional  upon  aurety'a 
consent,  an  a  release  of  the  surety. 

An  agreement  between  the  creditor  and 
debtor  for  an  extension  of  time  upon  condi- 
tion that  the  surety  assents  thereto  does 
not  amount  to  a  release  of  the  surety,  since, 
even  if  the  assent  is  given,  there  is  no  re- 
lease, and  if  the  assent  is  not  given,  the 
agreement  to  extend  fails.  Barrett  v.  Davis, 
104  Mo.  549,  16  S.  W.  377. 

The  rule  of  this  case  is  approved  in  Kuhl- 
nian  v.  Leavens,  5  Okla.  562,  50  Pac.  171. 
In  the  latter  case  the  debtor  informed  the 
creditor  at  the  maturity  of  the  note  that  he 
did  not  have  money  to  pay  the  note,  and 
asked  if  the  creditor  would  extend  it  and 
not  push  the  sureties;  he  informed  the  cred- 
itor that  he  had  seen  the  sureties  and  they 
did  not  object  to  an  extension;  with  the 
understanding  that  the  sureties  did  not 
object  and  would  agree  to  an  extension,  it 
was  arranged  that  the  note  should  be  ex- 
tended. It  is  stated  that  the  extension 
having  been  granted  subject  to  the  assent 
of  the  sureties,  the  agreement  to  extend 
was  not  enforceable  until  such  assent  was 
granted,  and.  might  be  ignored  b}'  the  sure- 
tics  or  by  the  holder  of  the  note. 

In  Miller  v.  McCallen,  69  Iowa,  681,  29 
L.R.A.1015C. 


N.  W.  942,  the  facts  in  which  are  snfBcicnt- 
ly  set  out  in  the  opinion  in  Hamilton  Nat. 
Bank  v.  Cook,  there  was  held  to  be,  upon 
the  facts  there  set  forth,  no  extension  of 
the  time  for  payment  of  the  note,  and 
therefore  no  release  of  the  surety. 

An  agreement  between  the  payee  of  the 
note  and  the  principal  maker  that  the  note 
might  be  renewed  by  paying  the  interest 
in  advance  for  the  period  of  the  renewal 
does  not  release  a  surety  thereon,  although 
the  interest  has  been  paid,  but  the  note 
has  not  been  renewed,  since  the  agreement 
is  not  thereby  complied  with,  and  the  payee 
might  have  sued  on  the  note  at  once.  Farm- 
ers^ Bank  v.  Wickiffe,  131  Ky.  787,  116  S. 
W.  249. 

The  fact  that  a  renewal  note,  signed  by 
the  principal  maker  and  one  of  two 
sureties,  which  was  also  to  be  signed  by  the 
other  surety,  but  was  never  so  signed,  had 
been  adjudged  not  to  bind  either  of  the 
sureties  in  an  action  brought  thereon  by 
the  payee,  in  which  the  nonsigning  surety 
was  brought  in  by  a  cross  petition,  was 
held  in  Williams  v.  Martin,  2  Duv.  491,  to 
estop  the  sureties  in  an  action  upon  the 
origmal  note  from  setting  up  any  suspen- 
sion of  the  right  of  action  on  that  note  as 
a  discharge  from  their  liability. 

The  following  cases,  involving  indorsers. 
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S.  220,  33  L.  ed.  485,  11  Sup.  Ct.  Rep.  844; 
Miller  v.  McCallen,  69  Iowa,  681,  29  N.  W. 
942;  Kuhlman  v.  Leavens,  5  Okla.  662,  50 
Pac.  171;  VVilliamB  v.  Martin,  2  Duv.  491; 
Dan.  Neg.  Inst.  §  136;  Barrett  v.  Davis, 
J  04  Mo.  549,  16  S.  VV.  379;  Meredith  v. 
Dibrell,  127  Tenn.  387,  46  L.R.A.(N.S.) 
92,  155  S.  W.  163,  Ann.  Cas.  1914B,  1070. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  bank  filed  a  bill  of  complaint  against 
fireeden  and  Cook  to  recover  on  three  notes, 
one  for  the  sum  of  $500,  another  for  the 
sum  of  $2,000,  and  the  third  for  the  sum  of 
$1,000,  which  were  executed  by  the  Breeden 
Medicine  Company,  as  maker,  to  the  bank 
for  money  borrowed  by  that  company;  de- 
fendant Cook  being  treated  for  the  purposes 
of  this  decision,  as  a  surety  thereon  for  a 
consideration  paid  by  the  company.  Cook 
alone  is  contesting  the  payment  of  the 
notes;  his  contention  being  that  the  bank 
had  made  a  binding  agreement  with  the 
medicine  company  without  his  knowledge 
or  consent,  and  without  any  express  reser- 
vation of  the  right  of  recourse  against  him, 
whereby  the  time  of  payment  was  extended, 
and  that  he  thereby  was  released. 

The  record  discloses  the  facts  pertinent 
to  be:  The  notes  in  suit  were  remote  re- 
newals of  the  original  notes  of  the  series. 
It  was  the  custom  of  the  president  of  the 
maker  company  to  go  to  the  bank  on  ma- 
turity dates  and  renew  the  obligations,  de- 
livering renewal  notes  properly  signed  by 
Cook,  but,  when  the  said  notes  matured, 
the  president,  Breeden,  explained  to  an  as- 


sistant cashier  of  the  bank,  who  had  charge 
of  that  depairtment  of  the  business,  that 
Cook  was  ill  in  a  hospital,  and  could  not 
be  seen  in  order  to  get  his  signature.  It 
may  be  stated  that  the  sums  required  as 
discount  on  the  several  notes  were  accept- 
ed, but  on  condition  that  the  maker  should 
get  renewal  notes  properly  signed  by  Cook 
so  soon  as  his  condition  would  permit.  As 
this  course  had  been  pursued  previously 
when  Cook  was  absent  from  the  city,  the 
assistant  cashier  presumed  that  Cook  would 
join  in  the  execution  of  renewal  notes  as 
he  had  done  on  such  former  occasions.  Ac- 
cordingly, on  the  agreement  that  such  re- 
newals would  be  brought  in,  he  accepted 
the  discount  sums,  and  without  entering 
any  credits  of  interest  paid,  on  the  notes, 
he  attached  to  each  a  "discount  tag,"  in- 
dicating that  the  respective  notes  were  to 
mature  on  the  future  dates  to  which  inter- 
est was  paid,  and  entries  were  made  on  the 
bank's  discount  register,  indicating  that 
the  notes  in  suit  were  "paid."  However, 
the  notes  thus  tagged  were  placed  and  car- 
ried in  an  "incomplete  file"  on  the  desk  of 
the  assistant  cashier,  awaiting  the  coming 
in  of  the  renewal  notes.  They  were  kept 
separate  from  notes  completed  as  to  re- 
newal. The  entries  appear  to  have  been 
made  in  anticipation  of  the  redemption  of 
the  promise  to  bring  in  regular  renewals. 
No  new  notes  were  signed  by  the  maker  and 
lodged   with   the   bank. 

The  negotiable  instruments  law  (Acts 
1899,  chap.  94),  in  §  120  (6),  provides  that 
a  party  secondarily  liable  on  a  negotiable 
instrument  is  discharged:     "By  an  agree- 


are  illustrative  of  the  rule,  but  the  note 
does  not  purport  to  exhaustively  discuss 
the  rules  applicable  to  indorsers: 

The  unauthorized  dismissal  of  a  suit  by 
the  agent  of  a  payee  of  a  note  on  which  the 
suit  was  brought  does  not  release  an  in- 
dorser  thereon  where  the  proposition  made 
by  the  payee  that  an  extension  of  time 
would  be  granted  and  the  suit  dismissed  up- 
on certain  payments  and  upon  giving  a  new 
note  with  the  same  indorsement  as  that 
borne  by  the  old  was  not  accepted  and  com- 
plied with  by  the  principal  debtor.  Win  free 
v.  First  Nat.  Bank,  97  Va.  83,  33  S.  E. 
375. 

An  agreement  for  extension  of  time  of 
payment  of  a  note  cannot  be  inferred  from 
the  mere  payment  of  interest,  so  as  to  re- 
lease an  accommodation  indorser  thereon, 
where  the  holder  never  agreed  to  extend 
payment  except  upon  receiving  a  new  note, 
-signed  by  both  the  makers  of  the  old  one, 
and  such  note  was  never  given.  Bank  of 
Uniontown  v.  Mackey,  140  U.  S.  220,  35 
L.  ed.  487,  11  Sup.  Ct.  Rep.  844. 

As  is  shown  in  the  foregoing,  the  rule 
is  quite  well  established  that  an  agreement 
for  the  extension  of  time,  conditioned  on 
L.R.A.1915C. 


!  the  surety's  consent,  does  not  release  the 
surety. 

On  the  contrary,  in  Brown  v.  Fountain, 
I  3  Tex.  Civ.  App.  227,  22  S.  W.  129,  where 
!  the  time  had  actually  been  extended  without 
I  the  knowledge  or  consent  of  the  sureties, 
the   sureties   were   held   released   although, 
i  at  the  time  of  granting  the  extension,  the 
creditor   imposed  as   a   condition  that   the 
!  sureties  were  to  approve  of  it.    It  is  stated 
by   the  court  that  the  condition  that  the 
[  sureties  were  to  approve  of  the  extension 
i  had    no    purpose   or   meaning   in   the   face 
;  of  the  fact  that  the  extension  was  granted 
anyhow,    that   the   creditor    acted    without 
consulting    them,    accepted    the    considera- 
tion,  and   granted   the   time   which   elapsed 
without    their    consent.      It    is    stated    to 
be    the   creditor's    duty    to   see    that   they 
consented  to  the  agreement  before  he  made 
it  and  allowed  the  time  to  run  in  pursuance 
thereof. 

As  to  the  reservation  of  rights  against 
a  party  secondarily  liable  on  a  bill  or  note 
upon  granting  extension  of  time  to  a  party 
primarily  liable,  as  preventing  a  discharge  of 
the  former,  see  note  to  Meredith  v.  Dibrell, 
46  L.R.A.(N.S.)  92.  W.  A.  E. 
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ment  binding  upon  tiie  holder  to  extend  the 
time  of  payment,  or  to  postpone  the  hold- 
er's right  to  enforce  the  instrument,  un- 
less made  viith  the  assent  of  the  party  sec- 
ondarily liable,  or  unless  the  right  of 
recourse  against  such  party  is  expressly  re- 
served." 

VVe  think  the  fundamental  error  in  the 
contention  of  the  surety.  Cook,  touching 
the  transaction  on  maturity  date,  outlined 
above,  is  in  premising  that  there  was  ef- 
fective any  "agreement  binding  upon  the 
holder  to  extend  the  time  of  payment." 
Until  such  agreement  is  made,  expressly  or 
by  implicatico,  there  does  not  come  up  for 
consideration  the  subsequent  clause  of  the 
quoted  section  in  respect  to  the  effectuation 
of  the  surety's  release,  "unless  the  right  of 
recourse  against  such  parly  is  expressly  re- 
served." In  other  words,  the  express  reser- 
vation of  the  right  of  recourse  is  to  be 
conceived  of  as  being  incorporated  as  a  de- 
pendent incident  in  and  to  the  main  agree- 
ment between  the  maker  and  the  bank, 
binding  upon  the  former,  as  holder,  to  ex- 
tend or  postpone. 

By  the  terms  of  such  main  agreement  in 
the  pending  case,  there  was  to  be  no  exten- 
sion proper,  and  no  renewals,  except  on  con- 
dition that  Cook  would  sign  the  renewal 
notes. 

In  the  case  of  Kuhlman  v.  Leavens,  6 
Okla.  562,  SO  Pac.  171,  interest  on  a  note 
was  paid  in  advance,  with  the  understand- 
ing between  the  holder  and  the  principal 
that  the  sureties  would  agree  to  an  exten- 
sion. The  sureties  had  no  knowledge  of  the 
arrangement,  biit  it  was  held  that  the  ex- 
tension was  in  effect  conditional  on  the  as- 
sent of  the  sureties,  and  they  were  still 
bound  by  the  contract.  In  the  course  of 
the  opinion  the  court,  citing  Barrett  v. 
DavU,  104  Mo.  540,  IG  S.  W.  377,  said: 
"If  it  is  a  conditional  contract  dependent 
upon  the  aaeent  of  the  sureties,  it  will  not 
release  them,  because,  until  their  assent 
is  given,  it  is  not  binding  between  the  hold- 
er and  maker  of  the  note,  and  consequently 
cannot  prejudice  the  rights  of  the  sureties." 
The  case  of  Miller  v.  McCalleu,  69  Iowa, 
681,  29  N.  W.  942,  is  directly  in  point.  In 
that  case,  taking  the  distinction  between 
extension  and  renewal,  the  court  said : 
"The  facts  appear  to  be  that  the  plaintiffs 
are  proprietors  of  the  Lyon  County  Bank; 
that  McCallcn  borrowed  money  at  the  bank, 
and  gave  the  note  in  question,  with  Wag- 
ner as  surety;  that,  some  time  after  the 
note  fell  due,  he  went  into  the  bank  and 


note,  but  the  old  note  was  not  surrendered, 
and  was  not  to  be  surrendered  unless  Wag- 
ner signed  the  renewal  note,  which  he  never 
did.  The  plaintiff  Miller  testified  that 
there  was  no  agreement  or  conversation  in 
regard  to  the  extension  of  tlie  note  in  suit. 
What  was  done,  indeed,  was  in- 
consistent with  the  idea  of  the  extension  of 
the  note.  What  was  done  was  for  the  pur- 
pose of  a  renewal,  which  would  have  been 
entirely  unnecessary,  if  there  had  been  an 
agreement  for  an  extension  of  the  original 
note. 

"The  defendant  contends  that  the  pay- 
ment of  discount  on  the  renewal  note  shows 
an  extension  of  the  original  note,  but  it  ap- 
pears to  us  that  he  wholly  misconceives  the 
situation.  Renewal  did  not  take  place,  and 
for  the  reason  that  the  renewal  note  was 
not  fully  executed.  If  renewal  had  taken 
place,  the  old  note,  of  course,  would  have 
been  discharged,  and  Wagner  would  have 
had  no  occasion  to  plead  a  release  of  him- 
self by  extension.  The  payment  of  discount 
on  the  renewal  note  was  in  anticipation 
that  it  would  be  fully  executed  and  accept- 
ed in  renewal." 

In  Bank  of  Uniontown  v.  Mackey,  140 
U.  S.  220,  35  L.  ed.  487,  11  Sup.  Ct.  Rep. 
844,  it  appeared  that  the  plaintiff  bank  had 
signified  its  willingness  to  take  renewal 
notes  of  the  parties  who  had  executed  the 
original  notes,  and,  the  surety  being  too 
sick  to  join  in  the  execution  of  tlie  new 
notes,  the  bank  sent  to  the  maker  a  state- 
ment of  the  interest  for  four  months  and 
a  blank  note  to  be  executed  by  the  maker 
aind  his  surety  when  the  latter  should  be 
able  to  do  so.  The  interest  was  remitted 
and  received;  but  the  court,  through  Mr. 
Justice  Gray,  said:  "Such  interest  was  paid 
by  the  principal  and  received  by  the  plain- 
tiff after  the  surety's  death;  the  plaintiff 
at  that  time  being  ignorant  of  his  death, 
and  expecting  that  the  principal  would  pro- 
cure and  deliver  renewal  notes  as  before 
proposed,  and  nothing  being  then  said  as 
to  an  agreement  for  an  extension  of  time, 
or  as  to  the  effect  of  the  payment  of  inter- 
est. No  present  agreement  for  an  exten- 
sion of  time  can  be  inferred  from  the 
mere  payment  of  interest,  under  such  cir- 
cumstances. The  necessary  conclusion  from 
the  facts  found  is  that  the  plaintiff  never 
agreed  to  extend  payment  of  the  old  notes, 
except  upon  receiving  new  ones  signed  by 
both  makers,  which  were  never  given;  and 
that  the  payment  of  interest  has  no  effect 
upon  tlie  case,  except,  as  admitted  in  the 
complaint,  by  way  of  deduction   from  the 


paid  the  accrued  interest  on  the  note,  and  I 

also  signed  another  note,  which  it  was  ex-    amount  that  the  plaintiff  is  entitled  to  re 

pected   Wagner  would   sign,  as   a  renewal    cover." 

note,  and  at  the'  same  time  he  paid  a  cer-        See  also  Williams  v.  Martin,  2  Duv.  491. 

tain   amount   as   discount   on   the   renewal  ■      While  the  cases  on  the  point  are  by  no 

L.R.A.1915C.  53 
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means  numerous,  they  are  clear  to  the 
effect  that  the  surety  is  not  released.  The 
bank  could  have  sued  on  the  notes  now  in 
suit,  at  any  time  within  the  period  in  con- 
templation for  the  renewals. 

The  case  of  National  Park  Bank  v.  Koeh- 
ler,  204  N.  Y.  174,  97  N.  E.  468,  relied 
upon  by  solicitors  of  the  surety,  is  not 
pertinent,  since  there  it  was  an  established 
fact  that  the  holder  and  the  maker  of  the 
note  had  made  an  agreement  which  was  not 
conditional,  and  the  question  discussed  was 
whether  the  terms  of  the  agreement  ex- 
pressed a  reservation  of  the  creditor's 
rights  against  the  indorser, — the  subsidiary 
phase  which  we  have  not  to  deal  with. 

The  defendant  relies  on  the  case  of  Union 
Bank  v.  McClung,  9  Humph.  98;  but  mani- 
festly that  case  is  not  in  conflict  with  what 
is  here  decided;  its  holding  being  that  an 
agreement  to  extend  may  be  implied  from 
the  fact  that  interest  is  accepted  by  the 
payee.  Here  there  was  an  express  agree- 
ment contra. 

The  chancellor's  decree  made  provision 
for  the  defendant  surety  receiving  credit 
for  the  interest  paid,  as  was  done  in  Bank 
of  Uniontown  v.  Mackey,  supra;  and  that 
decree  is  affirmed. 


UNITED  STATES  SUPREME  COURT. 

ARIZONA   4.   NEW   MEXICO   RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

THOMAS  P.  CLARK. 

(235  U.  S.  669,  i39  L.  ed.  — ,  35  Sup.  Ct. 
Rep.  210.) 

Courts  —  Jurisdiction  —  effect  of  ad- 
mission of  state  —  waiver. 

1.  Any  irregularity  in  transferring  to  the 
Federal  district  court  for  the  district  of 
Arizona  a  suit  begun  prior  to  statehood  in 
a  territorial  court,  based  upon  the  em- 
pl<^er8'  liability  act  of  April  22,  1908,  as 
amended  by  the  act  of  April  5,  1910,  is 
waived  where  defendant  answered  upon  the 
merits  the  amended  complaint  filed  in  the 
Federal  court,  without  questioning  the  juris- 
diction. 

Evidence  —  confldentlal  communica- 
tions —  physician  and  patient  — 
waiver. 

2.  Neither  the  testimony  of  other  wit- 
nesses, offered  by  the  patient,  nor  his  own 
volunte[ry  testimony  as  to  his  physical  con- 
dition at  the  time  of  his  exammation  by  a 
physician,  nor  any  averments  in  the  plead- 
ings, amount  to  a  waiver  of  his  privilege. 

Note.  —  As  to  waiver  of  privilege  as  to 
communications  between  physician  and  pa- 
tient, see  note  to  Epstein  v.  Pennsylvania 
R.  Co.  48  L.R.A.(N.S.)   394. 
L.R.A.1915C. 


under  Ariz.  Rev.  Stat.  1901,  §  2535,  subdiv. 
G,  against  the  disclosure  by  the  physician 
of  any  communications  made  by  the  patient 
with  reference  to  any  physical  or  supposed 
physical  disease,  or  any  knowledge  ob- 
tained by  personal  examination  of  the  pa- 
tient, which,  according  to  the  proviso  in 
that  section,  may  be  waived  only  in  the 
event  that  the  patient  offers  himself  aa  a 
witness  and  voluntarily  testifies  with  refer- 
ence to  the  "communications"  made  by  him 
to  the  physician. 

(Mr.  Justice  Hughes  and  Mr.  Justice  Day 
dissent. ) 

(January  11,  1915.) 

ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  District  Court  for  the  Dis- 
trict of  Arizona,  in  plaintiff's  favor,  in  a 
suit  under  the  Federal  employers'  liability 
act  to  recover  damages  for  personal  in- 
juries.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  A.  Garver  and  WlllisiD 
C.  McFarland,  for  plaintiff  in  error: 

At  the  time  of  the  application  for  the 
removal  of  the  case  at  bar,  no  case  in  the 
state  court  arising  under  the  Federal  em- 
ployers' liability  act  could  be  removed  to- 
any  court  of  the  United  States.  .Where  such 
an  action  is  brought  in  the  rtate  court, 
the  defendant  has  no  power  to  remove  it 
into  the  Federal  court,  even  though  it  arises, 
under  a  Federal  law,  and  there  is,  in  addi- 
tion, diversity  of  citizenship. 

Lee  V.  Toledo,  St.  L.  &  W.  R.  Co.  19a 
Fed.  685  J  McChesney  v.  Illinois  C.  R.  Co, 
197  Fed.  85. 

The  United  States  district  court  is  a 
court  of  limited  jurisdiction,  and  caik 
acquire  jurisdiction  only  in  the  manner 
prescribed  by  statute;  and  it  has  no  more 
power  to  proceed  with  an  action  commenced 
in  the  state  court  until  a  certified  copy  of 
the  record  has  been  duly  lodged  with  it, 
than  an  appellate  court  has  to  review  the- 
decision  of  a  lower  court  before  the  record 
in  that  court  has  been  properly  certified 
to  it. 

Blitz  V.  Brown,  7  Wall.  693,  19  L.  ed. 
280 ;  Idaho  &  0.  Land  Improv.  Co.  v.  Brad- 
bury, 132  U.  S.  509,  512,  33  L.  ed.  433, 
435,  10  Sup.  Ct.  Rep.  177. 

The  failure  to  file  the  record  within  thirty 
days  may  be  waived. 

St.  Paul  &  C.  R.  Co.  V.  McLean.  108  U.  S. 
212,  216,  27  L.  ed.  703,  704,  2  Sup.  Ct.  Rep. 
498. 

But  it  cannot  be  waived  altogether,  and 
the  court  cannot  proceed  with  the  actioiL 
until  the  record  has  been  filed. 


Digitized  by 


Google 


AKIZONA  &  N,  M.  R,  (JO.  v.  CLARK. 


835 


Baltimore  k  O.  £.  Co.  t.  Koontz,  104  U. 
S.  6,  14,  26  L.  ed.  643,  643. 

The  privilege  given  by  statute  was  clearly 
waived  by  the  plaintiff  in  the  present  case. 

Capron  v.  Douglass,  193  K.  Y.  11,  20 
L.R.A.(N.S.)  1003,  85  N.  E.  827;  Morris 
V.  New  York,  0.  &  W.  R.  Co.  148  Is.  Y. 
88,  51  Am.  St.  Rep.  675,  42  X.  E.  410; 
Doheny  v.  Lacy,  168  X.  Y.  213,  61  K.  E. 
255;  Thompson  v.  Cashman,  181  Masa  36, 
62  N.  E.  976. 

Congressional  legislation  is  necessary  to 
enable  United  States  courts,  after  admis- 
sion into  the  Union,  to  take  jurisdiction  of 
cases  previously  commenced  in  the  courts 
of  the  territory,  and  not  finally  adjudged 
before  the  admission  of  such  territory  into 
the  Union. 

Koenigsberger  ▼.  Richmond  Silver  Min. 
Co.  158  U.  S.  41,  39  L.  ed.  880,  15  Sup. 
Ct.  Rep.  751;  Freeborn  v.  Smith,  2  Wall. 
160,  17  L.  ed.  922;  United  SUtes  Exp.  Co. 
v.  Kountze  Bros.  8  Wall.  342,  19  L.  ed. 
457;  Bakw  v.  Morton,  12  Wall.  150,  20 
L.  ed.  262. 

The  evidence  of  Dr.  Stark  shows  that  his 
opinion  as  an  expert  was  based  upon  ob- 
jective as  well  as  subjective  symptoms,  the 
former  not  being  within  the  general  rule  of 
privilege. 

Union  P.  R.  Co.  v.  McMican,  114  C.  C.  A. 
311,  194  Fed.  395. 

Mr.  William  M.  Seabary,  for  defendant 
in  error: 

The  making  or  the  refusal  to  make  an 
order  by  the  state  court  has  no  effect  what- 
ever upon  the  jurisdiction  of  the  federal 
court,  which,  in  a  removable  cause,  vests 
eo  instanti  upon  the  filing  of  the  proper 
application  and  bond  in  the  state  court. 

National  S.  S.  Co.  v.  Tugman,  100  U.  S. 
118,  27  L.  ed.  87,  1  Sup.  Ct.  Rep.  58; 
Baltimore  St.  O.  R.  Co.  v.  Koontz,  104  U. 
S.  5,  15,  26  L.  ed.  643,  646;  Kern  v.  Uuide- 
koper,  103  U.  S.  485,  490,  26  L.  ed.  354, 
356;  Loop  v.  Winters,  115  Fed.  362;  Hub- 
bard V.  Chicago,  M.  &  St.  P.  R.  Co.  176 
Fed.  994;  Mannington  v.  Hocking  Valley 
R.  Co.  183  Fed.  140;  Lund  v.  Chicago,  R. 
I.  &  P.  R.  Co.  78  Fed.  385;  Eisenmann  y. 
Delmar's  Nevada  Qold  Min.  Co.  87  Fed. 
250;  Burke  \.  Bunker  Hill  ft  S.  Min.  ft 
Concentrating  Co.  46  Fed.  644. 

Whatever  rights  the  plaintiff  in  error  had 
in  the  premises  were  in  the  nature  of  a 
privilege  personal  to  it,  which  was  the 
subject  of  waiver,  and  which  was,  in  fact, 
waived  by  the  conduct  to  which  we  have  al- 
ready adverted. 

Louisville  ft  N.  R.  Co.  y.  Fisher,  11 
L.R.A.(N.8.)  926,  83  C.  C.  A.  584,  155 
Fed.  69;  Kreigh  v.  Westinghouse,  C.  K.  & 
Co.  214  U.  S.  249,  53  L.  ed.  984,  29  Sup. 
L.R.A.1915C. 


a.  Rep.  619;  Re  Moore,  200  U.  S.  491,  52 
L.  ed.  904,  28  Sup.  Ct.  Rep.  585,  706. 

Even  supposing  there  were  irregularities 
in  the  transfer,  yet  the  Federal  court's  ju- 
risdiction vested. 

Bryant  Bros.  Co.  v.  Robinson,  79  C.  C. 
A.  250,  149  Fed.  327. 

Mr.  Justice  Pitney  delivered  the  opinicm 
of  the  court:  ' 

This  action,  brought  by  Clark  against  the 
railway  company,  was  commenced  in  Jan- 
uary, 1912,  in  the  district  court  of  tlie 
fifth  judicial  district  of  the  then  territory 
of  Arizona.  It  was  based  up(«  the  Federal 
employers'  liability  act  of  1908  (35  Stat, 
at  L.  65,  chap.  149),  as  amended  in  1910 
(36  Stat,  at  L.  201,  chap.  143,  Comp.  Stat. 
1913,  §  8662).  The  complaint  alleged  that 
while  defendant  was  engaging  in  commerce 
between  the  territories  of  Arizona  and  New 
Mexico  as  a  common  carrier  by  railroad, 
and  while  plaintiff  was  employed  by  defend- 
ant in  such  commerce,  he  sustained  certain 
personal  injuries  through  the  negligence  of 
defendant  and  its  employees,  for  which  he 
claimed  damages  in  the  amount  of  $40,000. 
After  the  action  was  commenced,  and  on 
February  14,  1912,  the  territory  of  Arizona 
became  a  state,  and  the  further  proceedings 
(improperly,  it  is  said)  were  conducted  in 
the  district  court  of  the  United  States  for 
the  district  of  Arizona.  In  that  court 
plaintiff  filed  a  first  and  a  second  amended 
complaint,  and  defendant,  having  unavail- 
ingly  moved  to  strike  the  latter  from  the 
files,  upon  grounds  not  necessary  to  be 
specified,  answered  upon  the  merits,  without 
interposing  any  objection  to  the  jurisdiction 
of  the  court.  A  trial  by  jury  was  had, 
resulting  in  a  verdict  and  judgment  for 
plaintiff,  and  this  was  removed  by  defend- 
ant's writ  of  error  to  the  United  States 
circuit  court  of  appeals  for  the  ninth  cir- 
cuit, where  the  judgment  was  affirmed  ( 125 
C.  C.  A.  305,  207  Fed.  817).  The  present 
writ  of  error  was  then  sued  out. 

Two  matters  only  require  particular  dis- 
cussion. The  enabling  act  of  June  20, 
1910,  under  which  Arizona  was  admitted 
as  a  state  (36  Stat,  at  L.  577,  chap.  310, 
§  33 ) ,  provided  in  effect  that  actions  which, 
at  the  date  of  admission,  were  pending  in 
the  territorial  courts  (other  than  the  su- 
preme court),  should  be  transferred  to  and 
proceed  in  the  proper  Federal  court  in 
cases  where,  if  they  had  been  begun  within 
a  state,  the  Federal  court  would  have  had 
exclusive  original  jurisdiction,  and  that 
where  the  cause  of  action  was  one  of  which 
the  state  and  Federal  courts  would  have 
concurrent  jurisdiction,  the  action  should 
be  transferred  to  and  proceed  in  the  ap- 
propriate state  court,  but  in  this  case  might 
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be  transferred  to  the  Federal  court  upon 
application  of  any  party,  to  be  made  as 
nearly  as  might  be  in  the  manner  provided 
for  removal  of  causes  from  state  to  Federal 
courts. 

The  present  action  being  one  of  which 
the  Federal  and  state  courts  have  concur- 
rent jurisdiction,  it  is  insisted  that  upon 
the  commencement  of  statehood,  it  should 
have  been  transferred  to  the  proper  state 
court,  subject  to  removal  to  the  Federal 
court  upon  application  made  in  due  form 
for  that  purpose;  that  in  fact  tlie  files  and 
records  in  the  territorial  court  were  never 
transferred  to  the  proper  state  court,  or  to 
any  state  court;  and  that  a  certain  peti- 
tion of  plaintiff,  which  appears  in  the  rec- 
ord, wherein  he  prayed  for  the  removal  of 
the  cause  from  the  state  to  the  Federal 
court,  was  insufficient  and  inefficacious  for 
the  purpose,  for  want  of  compliance  with 
certain  of  the  rtxjuirements  of  the  removal 
statute.  It  is  further  insisted  that  in  the 
enabling  act  it  was  the  intention  of  Con- 
gress to  provide  for  the  removal  of  actions 
from  the  state  to  the  Federal  courts  only 
in  case  they  might  have  been  removed  if 
tlie  action  had  not  been  commenced  until 
after  the  admission  of  the  territory  as  a 
state;  and  that,  under  the  express  pro- 
hibition contained  in  the  amendment  of 
§  6  of  the  employers'  liability  act,  passed 
April  5,  1910  (38  Stat,  at  L.  291,  chap. 
143,  Comp.  Stat.  1913,  §  8662),  shortly 
before  the  passage  of  the  enabling  act,  and 
which  declares  that  "no  case  arising  under 
this  act  and  brought  in  any  state  court  of 
competent  jurisdiction  shall  be  removed  to 
any  court  of  the  United  States"  (re-enacted 
as  §  28,  Judicial  Code  [36  Stat,  at  L.  1094, 
chap.  231,  Comp.  Stat.  1913,  §  1010]),  ac- 
tions of  this  character  were  not  removable 
under  the  general  provisions  of  §  33  of  the 
enabling  act. 

We  need  spend  no  time  upon  these  ques- 
tions, since  there  is  no  ground  for  denying 
the  jurisdiction  of  the  district  court  of  the 
United  States  over  the  subject-matter,  the 
objections  urged  are  of  such  a  nature  that 
they  might  be  waived,  and  the  record  shows 
that  they  were  waived  by  the  action  of  de- 
fendant in  permitting  the  cause  to  proceed 
in  the  Federal  court,  and  answering  there 
upon  the  merits,  without  objection  based 
upon  the  grounds  now  urged  or  any  juris- 
dictional grounds.  The  action  being  one 
arising  under  a  law  of  the  United  States, 
and  the  requisite  amount  being  in  contro- 
versy, the  F«'deral  district  court  had  origi- 
nal jurisdiction  under  §  24,  Judicial  Code. 
The  removal  proceedings  were  in  the  nature 
of  process  to  bring  the  parties  before  that 
court,  and  the  voluntary  appearance  of  the 
parties  there  was  equivalent  to  a  waiver 
L.R.A.1B1.5C. 


of  any  formal  defects  in  such  proceedings. 
Mackay  v.  Uinta  Development  Co.  229  U.  S. 
173,  176,  57  L.  ed.  1138,  1139,  33  Sup. 
Ct.  Rep.  638.  llie  case  of  United  Stated 
V.  Alamogordo  Lumber  Co.  121  C.  C.  A. 
162,  202  Fed.  700,  cited  by  plaintiff  in  error, 
is  clearly  distinguishable,  for  timely  objec- 
tion was  there  made. 

The  second  matter  requiring  mention  is 
the  alleged  error  of  the  trial  court  in  ex- 
cluding the  evidence  of  two  physicians 
called  by  defendant  for  the  purpose  of 
testifying  to  the  results  of  a  ])L'rsonal 
examination  of  plaintiff  sliortly  after  he 
received  the  injuries  for  which  damages 
were  claimed.  The  trial  court  based  the 
rulings  upon  an  Arizona  statute  (Rev. 
Stat.  ]901,  §  2535,  subdiv.  6),  which  roads 
as  follows: 

"6.  A  physician  or  surgeon  cannot  be 
examined,  without  the  consent  of  his  pa- 
tient, as  to  any  communication  made  by 
his  patient  with  reference  to  any  physical 
or  supposed  physical  disease,  or  any  knowl- 
edge obtained  by  personal  examination  of 
such  patient:  Provided,  That  if  a  person 
offer  himself  as  a  witness  and  voluntarily 
testify  with  reference  to  such  communica- 
tions, that  is  to  be  deemed  a  consent  to  the 
examination  of  such  physician  or  attor- 
ney    [«tc]." 

A  material  part  of  the  injury  complained 
of  tvas  the  loss  of  the  sight  of  plaintiff's 
left  eye;  and  because  this  was  set  forth  in 
the  pleadings,  and  upon  the  trial  plaintiff 
testified  personally  in  regard  to  his  injuries, 
mentioning  the  loss  of  sight  and  pain  in  the 
eye,  and  called  as  a  witness  a  nurse  who 
attended  him  after  the  accident,  and  who 
testified  as  to  the  condition  of  the  eye,  it 
is  insisted  that  plaintiff  in  effect  consented 
to  the  examination  of  the  physicians  with 
respect  to  his  condition.  Tlie  argument  is 
that  the  statute  was  intended  to  protect 
persons  in  the  confidential  disclosures  that 
maj'  be  necessary  in  regard  to  their  phys- 
ical condition,  but  was  not  intended  to 
close  the  lips  of  physicians  where  the 
patient  voluntarily  publishes  the  facts  to 
the  world.  In  support  of  this,  plaintiff  in 
error  cites  two  cases  from  the  New  York 
court  of  appeals, — Morris  v.  New  York,  O. 
&  VV.  R.  Co.  148  N.  Y.  88,  51  Am.  St. 
Rep.  675,  42  N.  E.  410,  and  Capron  v. 
Douglass,  193  N.  Y.  11,  20  L.R.A.(N.S.) 
1003,  85  X.  E.  827.  But  the  New  York 
statute  I  is  materially  different  from  tliat 
of  Arizona.     Tlie  purpose  of  the  latter  en- 


1  Extracts  from  the  New  Y'ork  Code  of  Civil 
Procedure. 

"Sec.  834.  A  person  duly  authorized  to 
practise  physic  or  surgery  .  .  .  shall 
not  be  allowed  to  disclose  any  information 


Digitized  by 


Google 


AKIZONA  &  N.  M.  K.  CO.  v.  CI.ARK. 


837 


actment  is  very  clearly  expressed  in  its  lan- 
guage. Without  the  consent  of  the  patient, 
the  physician's  testimony  is  excluded  with 
respect  to  two  subjects:  (a),  any  communi- 
cation made  by  the  patient  with  reference 
to  any  physical  or  supposed  physical  dis- 
ease, and  (b),  any  knowledge  obtained  by 
personal  examination  of  such  patient.  And 
this  privilege  is  waived,  according  to  the 
terms  of  the  proviso,  only  in  the  event 
that  the  patient  offers  himself  as  a  witness 
and  voluntarily  testifies  "with  reference  to 
such  communications."  We  would  have  to 
ignore  the  plain  meaning  of  the  words  in 
order  to  hold,  as  we  are  asked  to  do,  that 
the  testimony  of  other  witnesses  ollered 
by  the  patient,  or  the  testimony  of  the 
patient  himself  with  reference  to  other  mat- 
ters than  communications  to  the  physi- 
cian, or  any  averments  contained  in  the 
pleadings,  but  not  in  the  testimony,  amount 
to  a  waiver  of  the  privilege.  Tlie  enact- 
ment contemplates  that  the  physician  re- 
ceives in  confidence  what  his  patient  tells 
him,  and  also  what  the  physician  learns  by 
a  personal  examination  of  the  patient.  It 
contemplates  that  the  patient  may  testify 
with  reference  to  what  wis  communicated 
by  him  to  the  physician,  and  in  that  event 
only  it  permits  the  physician  to  testify 
without  the  patient's  consent. 

The  express  object  is  to  exclude  the  phy- 
sician's testimony,  at  the  patient's  option, 
respecting  knowledge  gained  at  the  bedside, 
in  view  of  the  very  delicate  and  confidential 
nature  of  the  relation  between  the  parties. 
The  statute  recognizes  that  they  do  not 
stand  on  equal  terms.  The  patient  is  more 
or  less  suffering  from  pain  or  weakness, 
distracted  by  it,  ignorant  of  the  nature  or 
extent  of  his  injury  or  illness,  driven  by 
necessity  to  call  in  a  professional  adviser, 
sometimes  with  little  freedom  of  choice; 
he  relies,  perforce,  upon  the  physician's 
discretion,  as  well  as  upon  his  skill  and  ex- 
perience, and  is  obliged  by  the  circum- 
stances of  his  own  condition  not  only  to 
make  an  explanation  of  his  ailment  or  in- 
jury, so  far  as  it  may  be  within  his  knowl- 
edge and  may  be  communicable  by  word  of 
mouth,  but  also  to  submit  to  the  more 
intimate  disclosure  involved  in  a  physical 
examination  of  his  person.  The  physician, 
on  the  other  hand,  is  in  the  full  possession 
of  his  faculties,  and  of  that  knowledge 
which   is   power.     Manifestly,   the   patient 


occupies,  for  the  time,  a  dependent  position. 
The  chief  policy  of  the  statute,  as  we  regard 
it,    is   to    encourage    full    and    frank    dis- 
closures to  the  medical  adviser,  by  reliev- 
ing the  patient  from  the  fear  of  embarrass- 
ing consequences.     The  question  of  dealing 
j  justly   as   between    the   patient   and   third 
I  parties  is  a  set'ondary  consideration. 
I      It  is  a  mistake,  we  think,  to  regard  the 
I  patient's    disclosures — whether    verbal    or 
I  physical — as  voluntary  in  the   full   sense; 
I  they  are  believed  by  him  to  be  necessary 
I  for  the  restoration  of  health  or  the  proscr- 
I  vation  of  life  or  limb.    But,  at  least,  if  he 
has  command  of  his  mind  and  memory,  the 
,  patient  may   somewhat  control  the  extent 
I  of  his  disclosures  by  word  of  mouth,  and 
may  be  able  afterwards  to  testify  respect- 
ing   them;    while,    if    he    submits   himself 
to   a   physical   examination   at   the   hands 
of  the  physician,  he  cannot  know  in  advance 
the  nature  or  extent  of  what  the  physician 
will  learn,  cannot  confine  the  disclosure  to 
I  the  present  ailment  or  injury,  and  cannot 
afterwards    testify    respecting    its    results, 
excepting  as  the  physician  may  inform  him 
of  them.    And,  in  many  cases,  the  physician 
may,  with  perfectly  proper  motives,  witli- 
hold   from  the  patient  the  results  of  the 
physicial   examination   and   his   deductions 
therefrom. 

We  cannot,  therefore,  withoiit  encroach- 
ing upon  the  domain  of  legislation,  declare 
that  there  is  no  substantial  ground  for  a 
distinction  between  the  information  the 
physician  gains  from  verbal  communica- 
tions made  by  the  patient  and  the  far  wider 
knowledge  that  he  derives  from  his  per- 
soiuil  examination  of  the  patient.  Certainly 
it  cannot  be  said  that  when  the  patient 
afterwards  has  occasion  to  make  averments 
and  adduce  evidence  respecting  the  nature 
of  the  ailment  or  injury,  he  thereby  neces- 
sarily publishes  to  the  world  the  facts  as 
disclosed  to  the  physician  through  the  phys- 
ical examination.  In  many  cases  this  must 
be  very  far  from  true;  the  patient  having 
no  access  to  tlic  facts  as  thus  disclosed  ex- 
cepting with  the  consent  of  the  physician. 
The  language  of  the  statute,  as  we  think, 
shows  a  recognition  of  this,  and  also  of  the 
'  fact  that  wlien  the  patient  himself  has 
occasion  to  testify  respecting  his  ailment 
or  disease,  he  often  must  do  so  without 
I  knowing  the  range  or  the  character  of  the 
I  testimony    that    might    be    given    by    the 


which  he  acquired  in  attending  a  patient,  in  I  pressly  waived  upon  the  trial  or  examina- 


a  professional  capacity,  and  which  was  nec- 
essary to  enable  him  to  act  in  that  ca- 
pacity.    .     .    ." 

"Sec.  836.  The  last  three  sections  apply 
to  any  examination  of  a  person  as  a  wit- 
ness unless  the  provisions  thereof  are  ex- 
L.R.A.1015C. 


tion  by  the  .  .  .  patient;  .  .  .  The 
waivers  herein  provided  for  must  be  made 
in  open  court  on  the  trial  of  the  action  or 
proceeding,  and  a  paper  executed  by  a  party 
prior  to  the  trial,  providing  for  such  waiver, 
shall    be    insufficient    as    such    a    waiver. 
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physician,  and  without  any  means  of  con- 
tradicting it.  In  order  to  prevent  the 
patient  from  being  subjected  to  this  dis- 
advantage, tlie  act  gives  him  the  option 
of  excluding  the  physician's  evidence  en- 
tirely by  himself  refraining  from  testifying 
voluntarily  as  to  that  respecting  which 
alone  their  knowledge  is '  equal,  namely, 
what  the  patient  told  the  physician  with 
reference   to   the   ailment. 

The  framer  of  the  act  was  careful  to 
choose  language  that  recognizes  the  dis- 
tinction between  (a)  communications  made 
by  the  patient  and  (b)  knowledge  obtained 
by  the  doctor  through  a  personal  examina- 
tion of  the  patient.  The  New  York  statute, 
which,  so  far  as  we  have  observed,  was  the 
first  to  establish  a  privilege  with  respect 
to  the  knowledge  gained  by  a  physician 
while  attending  a  patient  in  a  professional 
capacity,  recognizes  no  such  distinction. 
Nor  does  it  define  with  precision  what  con- 
duct on  the  part  of  the  patient  shall  con- 
stitute a  waiver  of  the  privilege.  Hence 
the  courts  of  that  state  deemed  themselves 
at  liberty  to  determine  this  question  upon 
general  principles,  derived  from  the  sup- 
posed policy  of  the  law.  Not  only,  there- 
fore, are  the  decisions  of  the  courts  of  that 
state,  and  of  other  states  having  statutes 
formed  upon  the  same  model,  valueless  as 
guides  to  the  meaning  of  the  statute  here 
in  question,  but  the  very  fact  that  the 
legislature  of  Arizona  departed  from  the 
form  of  the  New  York  statute  indicates 
that  it  did  so  because  it  had  a  different 
purpose  to  express.  We  Are  unable  to  see 
anything  that  would  justify  us  in  refusing 
jndicial  recognition  to  a  distinction  thus 
laid  hold  of  by  the  lawmaking  body  in 
defining  the  extent  and  conditions  of  the 
privilege. 

To  construe  the  act  in  accordance  with 
the  contention  of  plaintiff  in  error  would 
not  only  be  a  departure  from  its  language, 
but  would  render  it  inapplicable  in  all 
cases  where  the  "physical  or  supposed  phys- 
ical disease"  is  the  subject  of  judicial  in- 
quiry, and  where  any  averment  respecting 
it  is  made  in  pleading,  or  evidence  upon 
the  subject  is  introduced  at  the  trial  in 
behalf  of  the  patient.  This  would  deprive 
the  privilege  of  the  greater  part  of  its 
value,  by  confining  its  enjoyment  to  the  com- 
paratively rare  and  unimportant  instances 
where  the  patient  might  have  no  occasion 
to  raise  an  issue  or  introduce  evidence  on 
the  subject,  or  where  the  patient's  disease 
might  happen  to  be  under  investigation  in 
a  controversy  between  other  parties.  We 
are  constrained  to  reject  this  construction. 

The  other  questions  that  are  raised  re- 
quire no  special  mention.  It  is  sufficient 
L.R.A.1915C. 


to  say  that  we  find  no  error   warranting 
a  reversal  of  the  judgment. 
Judgment    affirmed. 


Mr.  Justice  Hughes,  dissenting: 
I  am  unable  to  agree  to  the  approval  of 
the  ruling  which  excluded  the  physician's 
testimony.  It  should  be  supposed  that  it 
was  the  legislative  intent  to  protect  the 
patient  in  preserving  secrecy  with  respect 
to  his  ailments,  and  not  to  give  him  a 
monopoly  of  testimony  as  to  his  condition 
while  under  treatment.  Here,  not  only  did 
the  plaintiff  introduce  the  evidence  of  his 
nurse,  describing  in  detail  his  bodily  in- 
juries and  the  medical  treatment,  but  the 
plaintiff  offered  himself  as  a  witness  and 
voluntarily  testified  as  to  his  bodily  con- 
dition. His  testimony  covered  the  time 
during  which  he  was  under  the  physician's 
examination,  and  it  was  upon  this  testi- 
mony that  he  sought  to  have  the  extent  of 
his  injuries  determined  by  the  jury  and 
damages  awarded  accordingly.  To  permit 
him,  while  thus  disckwing  his  physical  dis- 
orders, to  claim  a  privilege  in  order  to 
protect  himself  .from  contradiction  by  bis 
physician  as  to  the  same  matter,  would  be, 
as  it  seems  to  me,  so  inconsistent  with  the 
proper  administration  of  justice  that  we 
are  not  at  liberty  to  find  a  warrant  for  this 
procedure  in  the  statute,  unless  its  lan- 
guage prohibits  any  other  construction. 
See  Hunt  v.  Blackburn,  128  U.  S.  464,  470, 
32  L.  ed.  488,  491,  9  Sup.  Ct.  Rep.  125; 
Epstein  v.  Pennsylvania  R.  Co.  250  Mo.  1, 
25,  48  L.R.A.(N.S.)  394,  156  S.  W.  699: 
Roeser  v.  Pease,  37  Okla.  222,  227,  131 
Pac.  534;  Forrest  v.  Portland  R.  Light  ft 
P.  Co.  64  Or.  240,  129  Pac.  1048;  Capron 
V.  Douglass,  193  N.  Y.  11,  20  L.R.A.(N.S.) 
1003,  85  N.  E.  827;  4  Wigmore,  Ev.  §  2389 
(2). 

As  I  read  the  Arizona  statute,  it  was 
framed  not  to  accomplish,  but  to  prevent, 
such  a  result.  We  have  not  been  referred 
to  any  construction  of  it  by  either  the 
territorial  or  state  court,  and  we  must  con- 
strue it  for  ourselves.  To  my  mind,  its 
meaning  is  that  if  the  patient  voluntarily 
testifies  as  to  his  physical  condition  at  the 
time  of  the  examination,  he  cannot  shut 
out  his  physician's  testimony  as  to  the 
same  subject.  To  reach  the  contrary  con- 
clusion, emphasis  is  placed  on  the  words 
"such  communications"  in  the  proviso,  and 
it  is  insisted  that  the  proviso  was  to  apply 
only  if  the  plaintiff  testifies  as  to  what  he 
told  the  physician.  I  think  that  this  is 
altogether  too  narrow.  When  the  patient 
submits  himself  to  an  examination,  he  as 
truly  communicates  his  condition  to  the 
physician    as    if    he    tells    him    in    words. 
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Although  the  patient  were  dumb,  his  sub- 
misaion  to  inspection  in  order  that  he 
might  be  treated  trould  be  none  the  less  a 
conununication  of  trhat  ia  thus  made  known. 
That  is  the  verj  ground  of  the  privilege. 
Nor  does  the  fact  that  the  statute,  with 
unnecessary  difluseness,  refers  in  the  sen- 
tence defining  the  privilege  to  "any  com- 
munication" or  "any  knowledge  obtained  by 
personal  examination,"  limit  the  natural 
meaning  of  the  proviso.  In  saying  that 
"if  a  person  offer  himself  as  a  witness  and 
voluntarily  testify  with  reference  to  such 
communications,"  it  is  to  be  deemed  "a 
consent"  to  the  physician's  testifying,  the 
proviso  may  be,  and  I  think  should  be, 
taken  to  embrace  implied  as  well  as  express 
communications.  I  can  find  no  reasonable 
basis  for  a  distinction.  It  is  said  that  the 
plaintiff  may  not  know  what  the  physician 
has  observed  or  what  testimony  he  may 
give.  But  when  the  plaintiff  testifies,  he 
invites  analysis  and  contradiction,  and  in 
e<Hitemplation  of  law  he  asks  to  have  his 
statement  judged  by  what  is  shown  to  be 
the  truth  of  the  matter.  If  the  plaintiff 
testifies  as  to  what  he  told  the  physician, 
it  is  conceded  that  the  physician  may  be 
examined,  and  the  obvious  reason  is  that 
the  plaintiff  is  not  to  be  permitted  to  in- 
sist upon  his  privilege  as  to  what  he  him- 
self is  disclosing.  This  is  the  policy  of  the 
statute,  and  it  governs  equally,  as  I  read 
it,  when  the  plaintiff  testifies  as  to  his 
physical  condition  at  the  time  he  submits 
himself  to  the  physician's  examination. 
The  words  "such  communications"  are  broad 
enough  to  cover  all  communications  for  the 
purpose  of  treatment,  whether  by  utter- 
ance or  by  what  is  usually  more  revealing— 
the  yielding  of  one's  body  to  the  scrutiny 
of  the  practitioner.  To  repeat,  it  seems 
to  me  that  the  statute  was  intended  to 
make  it  impossible  for  the  plaintiff  to  claim 
the  privilege  when  he  himself  has  testified 
as  to  the  subject  of  it. 

As  in  this  view  competent,  and  presum- 
ably important,  evidence  was  excluded,  I 
think  that  the  judgment  should  be  reversed. 

I  am  authorized  to  say  that  Air.  Justice 
Day  concurs  in  this  dissent. 
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JOHN  R.  BINNS,  Respt, 

V, 

VITAGRAPH   COMPANY  OF   AMERICA, 
Appt. 

(210  N.  Y.  51,  103  N.  E.  1108.) 

Privacy  —  moving  picture  show  —  vio- 
lation of  statute. 

The  use  of  the  name  and  purported  like- 
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ness  of  a  person  by  photographing  another 
made  up  to  represent  him,  as  part  of  a  mov- 
ing picture  film  for  exhibition  purposes,  the 
name  being  used  prominently  in  the  adver- 
tising to  increase  the  demand  for  the  picture 
secured,  is,  where  his  personal  movements 
are  featured  without  relation  to  the  other 
scenes  for  the  amusement. of  the  audience, 
and  without  design  to  instruct  or  educate 
them,  a  violation  of  a  statute  giving  a  right 
of  action  to  anyone  whose  name  or  picture 
is  used  for  advertising  purposes  or  for  the 
purpose  of  trade  without  his  consent. 

(December  30,  1913.) 

APPEAL  by  defendant  from  an  order  of 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  affirming 
an  interlocutory  judgment  of  a  Special 
Term,  Part  V.,  for  New  York  County,  in 
plaintiff's  favor  in  an  action  brought  to 
enjoin  the  use  of  plaintiff's  picture  and 
name,  and  to  recover  damages  for  the  in- 
juries received  by  him  by  reason  of  such 
use.    Affirmed. 

Statement  by  Chase,  J.: 

Appeal  from  a  final  judgment  entered 
December  18,  1911,  in  an  action  for  in- 
junction and  damages  brought  pursuant  to 
§3  50  and  51  of  the  civil  rights  law  (Consol. 
Laws,  chap  6).  The  appellant  by  its  notice 
of  appeal  also  brings  up  for  review  an 
interlocutory  judgment  entered  at  the  New 
York  special  term  April  19,  1910,  granting 
an  injunction  herein,  and  directing  that 
the  plaintiff's  damages  be  assessed  by  a 
jury,  and  an  order  of  the  appellate  division 
of  the  supreme  court  in  the  first  judicial 
department  entered  November  25,  1910, 
affirming  said  interlocutory  judgment;  also 
an  order  of  the  said  appellate  division  en- 
tered December  1,  1911,  which  reversed  an 
order  theretofore  made  at  ^tecial  term 
setting  aside  conditionally  a  verdict  of  a 


Ifote.  —  Right  of  action  for  use  of  photO' 
ffraph  or  name  for  adverttatng  pur- 
poses. 

The  earlier  cases  on  this  question  are 
discussed  in  the  notes  to  Henry  v.  Cherry, 
24  L.R.A.(N.S.)  991,  and  Foster-Milburn 
Co.  V.  Chinn,  34  L.R.A.(N.S.)  1137. 
Though  depending  upon  statute,  the  case 
of  BiNNS  V.  ViTAOBAPH  Co.  is  an  especially 
interesting  addition  to  the  development  of 
the  question,  inasmuch  as  it  goes  a  step 
further  than  the  earlier  cases  and  affords 
relief  although  the  picture  was  not  in  fact 
that  of  the  plaintiff;  thus  showing  a  liber- 
ality on  the  part  of  the  court  in  construing 
the  statute  which  the  same  court's  con- 
servatism had  constrained  it  to  hold  (in 
Roberson  v.  Rochester  Folding  Box  Co.,  cited 
in  note  in  24  L.R.A.(N.S.)  991)  necessary 
to  supply  the  defect  of  the  common  law. 
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jury  on  the  assessment  of  said  damages, 
and  granting  a  new  trial,  and  which  order 
of  the  appellate  division  reinstated  said 
verdict. 

The  defendant  is  a  corporation  engaged 
in  the  business  of  manufacturing,  leasing, 
licensing,  selling,  distributing,  displaying, 
and  circulating  photographic  Alms  for  use 
in  motion  picture  machines.  On  January 
23,  1909,  the  steamships  Republic  and  Flor- 
ida came  into  collision  at  sea.  The  Repub- 
lic was  equipped  with  machines  for  send- 
ing and  receiving  messages  by  wireless 
telegraphy,  and  the  plaintiff,  a  British  sub- 
ject, was  the  operator  of  said  machine. 
Immediately  following  the  collision,  he  sent 
a  danger  signal  consisting  of  the  letters 
"C.  Q.  D,"  w^hich  were  received  by  a  wire- 
less operator  on  the  steamship  Baltic  and 
by  such  an  operator  at  Siasconset,  on  Nan- 
tucket island.  Messages  were  thereafter 
exchanged  between  the  plaintiff  on  the 
Republic   and   the   operator   on  the   Baltic 


and  at  Siasconset.  The  messages  sent  by 
the  plaintiff  resulted  in  the  Baltic  going  to 
the  rescue  of  the  passengers  on  the  other 
steamships,  and  the  passengers  and  crew 
of  the  Republic  were  removed  to  the  Baltic 
and  transported  to  New  York.  The  plain- 
tiff was  the  first  man  to  use  wireless  teleg- 
raphy at  a  time  when  its  use  resulted  in 
saving  hundreds  of  lives. 

Soon  after  the  day  of  the  collision  the 
defendant  proceed«d  to  make  a  series  of 
pictures  entitled  "C.  Q.  D.  or  Saved  by 
Wireless;  A  True  Story  of  the  Wreck  of 
the  Republic."  These  pictures,  with  the 
exception  perhaps  of  one  or  more  taken  of 
the  Baltic  as  it  entered  the  harbor  of  New 
York,  were  manufactured  or  made  up  in 
the  studio  of  the  defendant,  by  the  use  of 
scenery  prepared-  for  the  purpose  and  of 
actors  employed  to  impersonate  the  plain- 
tiff and  others.  A  series  of  picture  fllms 
were  thus  prepared  from  which  moving 
pictures  could  be  produced  for  public  ex- 


consisting  in  its  inability  to  afford  relief 
for  an  invasion  of  the  so-called  right  of 
privacy, — ^a  defect  which  the  courts  of  other 
jurisdictions  have  held  not  to  exist,  as 
shown  in  the  earlier  notes.  The  statute  in- 
volved, which  is  set  out  in  the  Binns  Case, 
has  also  been  invoked  in  other  recent  cases. 

Thus,  under  this  statute  an  employee  who 
posed  for  a  photograph  to  be  used"  by  his 
employer  for  advertising  purposes  was  de- 
nied an  injunction  to  compel  the  discontin- 
uance of  the  use  of  the  photograph  after  the 
termination  of  his  employment,  in  Wendell 
V.  Conduit  Mach.  Co.  74  ilisc.  201,  133  N. 
Y'.  Supp.  758,  upon  the  ground  that,  after 
the  plaintiff  had  consented  to  its  use,  and 
after  the  defendant  had  expended  consider- 
able money  in  preparing  for  its  use,  the 
plaintiff  did  not  have  the  standing  in  equity 
which  would  entitle  him  to  an  injunction. 

But  the  use  by  a  street  railway  com- 
pany of  the  picture  of  a  woman  alighting 
from  a  car,  to  instruct  patrons  in  the  prop- 
er method  of  alighting,  was  enjoined  under 
the  statute,  although  the  woman  posed  for 
the  picture  and  consented  to  its  use  for  that 
purpose,  whei-e  that  consent  was  not  writ- 
ten as  required  by  the  statute.  Almind  v. 
Sea  Beach  R.  Co.  1S7  App.  Div.  230,  141 
X.  Y.  Supp.  842,*  reversing  78  Misc.  445,  139 
N.  Y.  Supp.  559.  The  court  said  that  the 
picture,  being  used  to  instruct  patrons,  was 
to  be  considered  as  used  for  advertising  pur- 
poses, and  not  for  trade  purposes. 

It  is  held  in  Wyatt  v.  llall's  Portrait 
Studio,  71  Misc.  199,  128  N.  Y.  Supp.  247, 
that  a  right  of  action  under  the  New  York 
statute  is  not  one  that  survives  under  a 
statute  providing  that  for  wrongs  done  to 
the  property,  rights,  or  interests  of  another, 
for  which  an  action  might  be  maintained 
against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his 
death  by  his  executors  or  administrators, 
etc.,  and  that  this  provision  shall  not  ex- 
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tend  to  an  action  for  personal  injuries  as 
such  action  is  defined  in  the  Code,  except 
that  nothing  in  the  provision  shall  affect 
the  right  of  action  existing  to  recover  dam- 
ages for  injuries  resulting  in  death, — "per- 
sonal injury"  being  defined  in  the  Code  as 
including  libel,  slander,  criminal  conversa- 
tion, seduction,  and  malicious  prosecution, 
also  an  assault,  battery,  false  imprisonment, 
or  other  actionable  injury  to  the  person 
either  of  the  plaintiff  or  of  another. 

The  case  of  Douglas  v.  Stokes,  149  Ky. 
606,  42  L.R.A.(N.S.)  386,  149  S.  W.  894, 
Ann.  Cas.  1914B,  374,  touches  upon  this 
question  in  holding  that  one  who  employs 
a  photographer  to  photograplk  the  dead 
body  of  his  malformed  child  may  recover 
damages  in  case  the  latter  copyrights  the 
picture  and  attempts  to  use  it  for  his  own 
purposes.  In  reaching  its  decision  the 
court  not  only  laid  stress  upon  the  contrac- 
tual relation  between  the  photographer  and 
his  customer  (on  this  question  there  is  a 
note  appended  to  the  case  in  42  L.R.A. 
(N.S.)  386,  dealing  with  the  right  of  a 
photographer  or  artist  to  use  a  picture  for 
nis  own  purposes),  but  also  stated  that  the 
injury  to  the  feelings  of  the  parents  was 
one  for  which  there  should  be  a  right  of 
action,  and  said  that  it  would  be  a  reproach 
to  the  law  if  physical  injuries  might  be  re- 
covered for,  and  not  those  incorporeal  in- 
juries which  would  cause  much  greater  suf- 
fering and  humiliation. 

As  to  libel  by  publication  of  photwraph 
as  that  of  another  person,  sec  note  to  Wandt 
v.  Hearst's  Chicago  American,  6  L.R.A. 
(K.S.)  919;  and  as  to  the  publication  of 
one's  photograph  in  connection  with  scandal- 
ous matter  eoncorning  another,  see  the  note 
to  Hillman  v.  Star  Pub.  Co.  35  L.R.A. 
(N.S.)  595. 

Generally,  as  to  the  law  of  privacy,  see 
the  note  to  Corliss  v.  E.  W.  Walker  Co.  31 
L.R.A.  283.  U  A.  W. 
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bibiticm.  Such  pictures  were  exhibited  in 
many  places  in  this  state  by  authority  of 
the  defendant.  The  series  of  pictures  com- 
menced with  a  subeeries  entitled  "John  R. 
Binns,  the  Wireless  Operator  in  his  Cabin 
Aboard  the  S.  S.  Republic."  This  subseries 
was  followed  by  others,  the  last  one  of  the 
series  being  entitled  "Jack  Binns  and  his 
Good  American  Smile."  The  picture  of 
Binns  appeared  in  the  series  five  times  and 
his  name  was  used  in  the  subtitles  six  or 
more  times.  This  action  is  brought  to 
enjoin  the  use  of  the  plaintiff's  picture  and 
name,  and  to  recover  damages  for  the  in- 
juries received  by  him  by  reason  of  such 
use.  It  is  not  claimed  that  the  plaintiff 
ever  consented  in  writing  or  otherwise  to 
the  use  of  his  picture  and  name.  Further 
facts  appear  in  the  opinion. 

Messrs.  James  J,  Allen  and  Edgar  T. 
Brackett,  with  Mr.  Samuel  O.  Edmonds, 
for  appellant: 

The  defendant  has  not  used  the  plaintifTs 
name,  portrait,  or  picture  for  the  purposes 
of  trade  or  advertising,  within  the  meaning 
of  the  statute. 

Roberson  v.  Rochester  Folding  Box  Co. 
171  N.  Y.  538,  59  L.R.A.  478,  89  Am.  St. 
Rep.  828,  64  N.  K.  442;  Rhodes  v.  Sperry 
&  H.  Co.  193  N.  Y.  223,  34  I*R.A.(N.S.) 
1143,  127  Am.  St.  Rep.  945,  85  N.  E.  1097; 
United  States  v.  Brewer,  139  U.  S.  278, 
288,  33  L.  ed.  190,  193,  11  Sup.  Ct.  Rep. 
538;  Blaschko  v.  Wurster,  156  N.  Y.  437, 
51  N.  E.  303;  Ellis  v.  Hurst,  70  Misc.  122, 
128  N.  Y.  Supp.  144;  Moeer  v.  Press  Pub. 
Co.  59  Misc.  76,  109  N.  Y.  Supp.  963; 
Jeffries  v.  New  York  Evening  Journal  Pub. 
Co.   67   Misc.   570,   124   N.   Y.   Supp.   780. 

The  illustrated  moving  picture  story  is 
a  literary,  artistic,  and  dramatic  composi- 
tion, and  the  defendant's  right  to  its  un- 
restricted use  and  publication  is  within 
the  constitutional  guaranty  of  liberty  of 
of  speech   and  of  the   press. 

American  Mutoscope  &  Biograph  Co.  v. 
Edison  Mfg.  Co.  137  Fed.  263;  Edison  v. 
iMbin,  58  C.  C.  A.  604,  122  Fed.  240; 
Harper  v.  Kalem  Co.  94  C.  C.  A.  429,  169 
Fed.  61;  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289 ;  People  v.  Croswell,  3  Johns. 
Cas.  337;  Cooley,  Const.  Lim.  7th  ed.  p. 
264;  Brandreth  v.  Lance,  8  Paige,  23,  34 
Am.  Dec.  368;  Marlin  Fire  Arms  Co.  v. 
Shields,  171  N.  Y.  384,  6?  L.R.A.  310,  64 
N.  E.  163;  Daily  v.  Superiwr  Ct.  112  Cal. 
94,  32  L.R.A.  273,  53  Am.  St.  Rep.  160,  44 
Pac.  458. 

Mr.  Arthur  F.  Hansl,  for  respondent: 

Defendant  has  used  the  plaintiff's  name 
and  pictures  in  a  most  obnoxious  manner, 
which  has  held  him  up  to  public  ridicule 
and  contempt,  and  has  made  of  him  a  public 
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spectacle  in  places  of  cheap  amusement. 
Those  acts  fall  clearly  within  the  intent 
and  purview  of  th«  statute  under  which 
this  action  is  brou^it. 

Riddle  v.  MacFadden,  116  App.  Div.  353, 
101  N.  Y.  Supp.  606;  Rhodes  v.  Sperry  Sc 
H.  Co.  193  N.  Y.  223,  34  L.R.A.(N.S.)  1143, 
127  Am.  St.  Rep.  945,  85  N.  E.  1097; 
Eliot  r.  Jones,  66  Misc.  96,  120  N.  Y.  Supp. 
989,  affirmed  in  140  App.  Div.  911,  125  N. 
Y.  Supp.  1119;  Herbert  v.  Universal  Talk- 
ing Mach.  Co.  K.  Y.  L.  J.  March  9,  1904; 
Wyatt  V.  McCreery  &  Co.  126  App.  Div. 
650,  111  N.  Y.  Supp.  86;  Wyatt  v.  Wana- 
maker,  126  App.  Div.  656,  111  N.  Y.  Supp. 
90;  Kunz  v.  Bosselman,  131  App.  Div.  288, 
115  N.  Y.  Supp.  650;  Parsons  v.  Teller, 
188  N.  Y.  318,  80  N.  E.  930;  Eames  Vacuum 
Brake  Co.  v.  Prosser,  157  N.  Y.  289,  51 
N.  E.  986;  Forsyth  v.  Oswego,  191  N.  Y. 
441,  123  Am.  St.  Rep.  605,  84  N.  B.  392. 

The  statute  under  which  this  action  is 
brou^t  applies  to  individuals  carrying  on 
the  business  in  which  the  defendant  is  en- 
gaged, and  also  to  the  pictures  in  question. 

Kunz  V.  Bosselman,  131  App.  Div.  288,- 
115  N.  Y.  Supp.  650;  Crowell  v.  Parker, 
22  R.  I.  51,  84  Am.  St.  Rep.  815,  46  Atl. 
35. 

No  constitutional  right  of  the  defendant 
was  violated  by  the  judgment  in  this  action. 

Rhodes  v.  Sperry  &  H.  Co.  193  N.  Y. 
223,  34  L.R.A.(N.8.)  1143,  127  Am.  St. 
Rep.  945,  85  N.  E.  1097 ;  Schuyler  v.  Curtis, 
30  Abb.  N.  C.  376,  24  N.  Y.  Supp.  511; 
Pavesich  v.  New  England  L.  Ins.  Co.  122 
Ga.  190,  69  L.R.A.  101,  106  Am.  St.  Rep. 
104,   50  S.  E.  68,  2  Ann.   Cas.  561. 

Chase,  J.,  delivered  the  opinion  of  the 
court: 

The  special  term  found  that  the  defend- 
ant used  the  plaintiff's  name  and  picture 
for  the  purposes  of  trade  and  advertising. 
It  is  asserted  that  the  defendant,  by  the 
way  it  used  the  plaintiff's  name  and  picture, 
held  him  up  to  the  public  ridicule  and  con- 
tempt. In  determining  whether  this  action 
can  be  maintained,  it  is  immaterial  wheth- 
er the  defendant's  use  of  the  plaintiff's 
name  and  picture  held  him  up  to  public 
ridicule  and  contempt,  becanse  the  action  is 
not  brought  for  a  libel.  If  the  use  made  of 
the  plaintiff's  name  and  picture  constituted 
a  libel,  it  would  be  punishable  as  provided 
by  the  Penal  Code,  §g  1340-1352  (Penal 
Law  [Consol.  Laws,  chap.  40] ) ,  and  dam- 
ages could  be  recovered  therefor  at  common 
law.  This  action  is  brought  pursuant  to 
the  civil  rights  law  (Consol.  Laws,  cliap. 
6),  §§  50,  51,  and  it  cannot  be  maintained 
unless  it  is  authorized  by  its  provisions. 

Section  60  of  said  law  provides:  "A  per- 
son, firm  or  corporation  that  uses  for  ad- 
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vertising  purposes,  or  for  the  purposes  of 
trade,  the  name,  portrait  or  picture  of  any 
living  person  without  having  first  obtained 
the  written  consent  of  such  person,  or  if  a 
minor  of  his  or  her  parent  or  guardian, 
is  guilty  of  a  misdemeanor." 

Section  51  of  said  law  provides  that  any 
person  whose  name,  portrait,  or  picture  is 
used  within  this  state  for  advertising  pur- 
poses, or  for  the  purposes  of  trade,  without 
the  written  consent  of  such  person  first 
obtained,  may  maintain  an  equitable  action 
to  prevent  and  restrain  the  use  thereof,  and 
to  recover  damages  by  reason  of  such  un- 
lawful use. 

Prior  to  the  passage  of  chapter  132  of 
the  Laws  of  1903,  the  exact  provisions  of 
which  are  now  contained  in  said  sections 
of  the  civil  rights  law,  it  was  definitely 
determined  in  this  state  that  the  right  of 
privacy,  as  a  legal  doctrine  enforceable  in 
equity,  did  not  exist  to  prevent  the  use 
of  a  portrait  for  advertising  purposes. 
Roberson  v.  Rochester  Folding  Box  Co.  171 
N.  Y.  538,  59  L.R.A.  478,  89  Am.  St.  Rep. 
828,  64  N.  K  442.  The  statute  now  recog- 
nizes and  enforces  the  right  of  a  person  to 
control  the  use  of  his  name  or  portrait  by 
others  so  far  as  advertising  or  trade  pur- 
poses are  concerned.  This  right  of  control 
in  the  person  whose  name  or  picture  is 
sought  to  be  used  for  such  purposes  is  not 
limited  by  statute.  Rhodes  v.  Sperry  &  H. 
Co.  193  N.  Y.  223,  34  L.R.A.(N.S.)  1143, 
127  Am.  St.  Rep.  945,  85  N.  E.  1097.  Was 
the  plaintiflt's  name  and  picture  used  by  the 
defendant  for  advertising  purposes,  or  for 
the  purposes  of  trade? 

The  statute  is  very  general  in  its  terms, 
but,  when  a  living  person's  name,  portrait, 
or  picture  is  used,  it  is  not  necessarily  and 
at  all  times  so  used  either  for  advertising 
purposes,  or  for  the  purposes  of  trade.  The 
Statute  is  in  part,  at  least,  penal,  and 
should  be  construed  accordingly.  So  con- 
strued, and  also  construed  in  connection 
with  the  history  of  chapter  132,  Laws  of 
1903,  which  was  enacted  at  the  first  session 
of  the  legislature  after  the  decision  in  the 
Roberson  Case,  it  does  not  prohibit  every 
use  of  the  name,  portrait,  or  picture  of  a 
living  person.  It  would  not  be  within  the 
evil  sought  to  be  remedied  by  that  act  to 
construe  it  so  as  to  prohibit  the  use  of  the 
name,  portrait,  or  picture  of  a  living  person 
in  truthfully  recounting  or  portraying  an 
actual  current  event,  as  is  commonly  done 
in  a  single  issue  of  a  regular  newspaper. 
It  is  not  necessary  now  to  attempt  to  de- 
fine what  is  or  is  not  within  its  prohibitive 
provisions.  In  the  case  before  us,  the 
series  of  pictures  were  not  true  pictiires  of 
a  current  event,  but  mainly  a  product  of 
the  imagination,  based,  however,  largely 
L.R.A.1915C. 


upon  such  information  relating  to  an 
actual  occurrence  as  could  readily  be  ob- 
tained. The  method  used  in  designing  and 
preparing  the  pictures  is  described  by  one 
of  the  officers  of  the  defendant  as  follows: 
"Our  method  of  reproducing  current  events, 
which  I  have  described  as  news  matters,  is 
by  getting  all  the  data,  all  the  matter  in 
hand,  from  every  reliable  source,  and  weave 
it  into  what  we  call  a  picture  story.  That 
story  is  produced  by  first  being  written 
just  as  a  playwright  writes  a  play  or  an 
autlior  writes  a  story."  The  same  witness, 
referring  to  the  series  of  pictures  relating 
to  the  wreck  of  the  Republic,  testified:  "It 
was  under  my  own  supervision.  I  was  in 
collaboration  with  one  of  our  stage  direc- 
tors, the  author  of  the  text  that  accom- 
panied the  picture.  We  purchaseed  all  the 
newspapers  we  could  find,  everything  that 
had  any  bearing  on  the  story,  and  we  sat 
down  and  wrote  out  what  we  called  a  tee- 
nario.  .  .  .  We  produced  in  our  studio 
the  interiors  of  the  captain's  cabin,  the 
wireless  operator's  room  on  the  Republic, 
the  wireless  operator's  room  on  the  Baltic, 
and  the  operator's  room  at  Siasconaet. 
.  .  .  We  assigned  various  actors  and 
actresses  in  our  employ  to  take  the  various 
parts.  .  .  .  The  part  of  Mr.  Binns  was 
assigned  to  one  of  our  actors.  .  .  .  We 
have  to  use  our  imagination  largely  in  those 
cases." 

After  the  negative  films  for  the  pictures 
under  consideration  so  made  were  com- 
pleted, a  large  number  of  picture  films 
were  manufactured.  The  defendant  filed 
one  set,  which  he  defined  as  a  "photograph," 
with  the  librarian  of  Congress,  and  a  copy- 
right was  issued  to  it  for  the  title  to  the 
picture  story.  The  picture  films  ready  for 
use  in  moving  picture  shows,  and  of  course 
including  the  plaintiff's  name  and  picture, 
were  with  others  described  at  length  in 
circulars  and  pamphlets,  and  such  circulars 
and  pamphlets  were  sent  throughout  this 
and  other  states  to  those  engaged  in  the 
business  -  of  exhibiting  pictures  to  the 
public. 

About  February  20th,  following  the  col- 
lision, the  picture  films  were  placed  upon 
the  market,  and  were  thereafter  used  in 
moving  picture  shows  pursuant  to  leases 
from  and  other  agreements  with  the  de- 
fendant. The  plaintiff's  name  w^as  promi- 
nent in  the  advertisements  put  out  by  the 
defendant  describing  its  manufactured 
product,  and  the  purpose  of  the  advertise- 
ments was  to  extend  the  defendant's  busi- 
ness and  add  to  its  profits  by  increasing 
the  demand  for  such  pictures,  and  thus 
multiplying  the  number  of  leases  or  other 
agreements  by  which  the  pictures  and  films 
were  put  upon  the  market.    The  use  of  the 
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name  and  picture  of  the  plaintiff  by  the 
defendant  in  tlie  picture  films,  and  pursu- 
ant to  leases  and  a^eeroents  with  the  de- 
fendant in  the  moving  picture  shows,  was 
commercial.  Such  use  was,  in  the  language 
of  the  opinion  in  the  Roberson  Case,  ''for 
his  [its]  own  selfish  purposes." 

A  picture  within  the  meaning  of  the 
statute  is  not  necessarily  a  photograph  of 
the  living  person,  but  includes  any  repre- 
sentation of  such  person.  The  picture 
represented  by  the  defendant  to  be  a  true 
picture  of  the  plaintiff,  and  exhibited  to 
the  public  as  such,  was  intended  to  be,  and 
it  was,  a  representation  of  the  plaintiff. 
The  defendant  is  in  no  position  to  say  that 
the  picture  does  not  represent  the  plaintiff, 
or  that  it  was  an  actual  picture  of  a  per- 
son made  up  to  look  like  and  impersonate 
the   plaintiff. 

It  is  not  necessary  in  this  opinion  to  dis- 
cuss the  question  whether  a  person,  firm, 
or  corporation  would  be  liable  under  the 
statute  for  making  and  using  a  picture 
of  a  living  person,  when  it  is  included  in  a 
picture  of  an  actual  event  in  which  such 
person  was  an  actor,  and  such  picture  is  a 
mere  incident  to  the  actual  event  portrayed. 
Tlie  use  of  the  plaintiff's  name  and  picture, 
as  shown  by  the  testimony  in  this  case,  was 
not  a  mere  incident  to  a  general  picture 
representative  of  the  author's  understand- 
ing of  what  occurred  at  the  wreck  of  the 
Kepublic.  The  first  picture  of  the  series 
was  essentially  a  picture  of  the  plaintiff, 
although  included  therewith  was  a  place 
liaving  relation  to  the  other  parts  of  the 
pictures  exhibited;  but  the  last  picture  of 
the  scries  had  no  connection  whatever  with 
any  other  place  or  person  or  with  any 
event.  His  alleged  personal  movements, 
as  exhibited  in  the  now  well-known  form 
of  moving  pictures,  had  no  relation  to  the 
other  pictures,  and  it  was  not  designed  to 
instruct  or  educate  those  who  saw  it.  The 
defendant  used  the  plaintiff's  alleged  pic- 
ture to  amuse  those  who  paid  to  be  enter- 
tained. If  the  use  of  the  plaintiff's  name 
and  picture  as  shown  in  this  case  is  not 
within  the  terms  of  the  statute,  then  the 
picture  of  any  individual  can  be  similarly 
made  and  exhibited  for  the  purpose  of 
showing  his  peculiarities  as  of  dress  and 
walk,  and  his  personal  fads,  eccentricities, 
amusements,  and  even  his  private  life.  By 
such  pictures  an  audience  would  be  amused 
and  the  maker  of  the  films  and  the  exhib- 
itors would  be  enriched.  The  greater  the 
exaggeration  in  such  a  series  of  pictures, 
so  long  as  they  were  not  libelous,  tlie 
greater  would  be  the  profit  of  the  picture 
maker  and  exhibitor. 

We  hold  that  the  name  and  picture  of  the 
plaintiff  were  used  by  the  defendant  as  a 
L.R.A.1915C. 


matter  of  business  and  profit  and  contrary 
to  the  prohibition  of  the  statute.  It  is 
urged  that  there  is  danger  of  serious  trou- 
ble in  the  practical  enforcement  uf  any 
rule  which  may  be  adopted  in  construing 
and  oiforcing  the  statute  so  far  as  it  re- 
lates to  purposes  of  trade.  If  there  is  any 
basis  for  the  suggestion  of  danger  in  en- 
forcing a  part  of  the  statute  under  consid- 
eration, it  is  the  duty  of  the  legislature 
to  repeal  such  part  thereof,  or  so  modify 
it  as  to  define  with  greater  particularity 
what  it  intends  should  be  prohibited,  or 
perhaps  permit  the  use  of  a  person's  name, 
portrait,  or  picture  for  purposes  of  trade, 
if  the  oral  assent  of  such  person  or,  if  a 
minor,  of  his  or  her  parent  or  guardian,  is 
obtained  therefor. 

This  court  cannot  consider  the  question 
whether  the  amount  of  damages  given  by 
the  jury  in  its  verdict  is  excessive. 

We  agree  with  the  opinion  of  the  ap- 
pellate division  in  which  it  is  said:  "Wc 
are  of  opinion  that  the  plaintiff  can  Iiave 
only  one  recovery  in  the  premises,  and  that 
it  must  be  in  this  action.  The  terms  of  the 
statute  are  very  broad,  and  they  include 
all  of  the  damages  sustained  by  the  plain- 
tiff. It  would  be  difficult  to  avoid  a  double 
recovery  if  the  jury  were  to  be  permitted 
in  one  action  to  give  damages  under  the 
statute  for  a  violation  of  rights  protected 
thereby,  and  in  another  action  for  the  libel 
based  on  the  same  acts."  [147  App.  Div. 
787,   132  N.  Y.  Supp.  '237.] 

The  judgment  should  be  affirmed,  with 
costs. 

Cullen,  Ch.  J.,  and  Hlscock,  Collin, 
Caddeback,  and  Ilogran,  JJ.,  concur.  Mil- 
ler, J.,  not  sitting. 


tTNITKD  STATE.S  CinCUIT  COURT  OF 
APPEALS,  NIXTH  CIRCUIT. 

GREAT    NORTHERN     RAILWAY     COM- 
PANY, Plff.  in  Err., 

V. 

CHARLES  HARMAN. 

(—  C.  C.  A.  — ,  217  Fed.  959.) 

Railroad  —  trespasser  on  track  —  dnty 
to  stop  train. 

1.  A  railroad  company  may  be  liable  for 
negligence  in  failing  to  exercise  ordinary 
care   to   stop   a   train   after  discovering  a 


Note.  —  The  position  taken  by  the  court 
in  Great  Noetheb.v  R.  Co.  v.  IIarmax,  that 
the  plaintiff  was  not  as  a  matter  of  law 
guilty  of  continuing  negligence  in  persisting 
in  his  efforts  to  remove  the  push  car  from 
the  track  in  front  of  the  approaching  train,  in 
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trespasser  pushing  a  push  car  along  a  track 
in   front  of  the  train,  so  that  it  collides 
with  and  injures  him. 
Same  —  negligrcnce  as  matter  of  law. 

*2.  A  trespasser  pushing  a  push  car  along 
a  railroad  track  is  not,  as  matter  of  law, 
negligent  in  attempting  to  remove  the  car 
from  the  track  upon  discovering  the  ap- 
proach of  a  train,  instead  of  getting  him- 
self out  of  danger,  so  as  to  relieve  the  rail- 
road company  from  liability  for  negligently 
injuring  him;  but  the  question  of  such  neg- 
ligence is  for  the  jury. 

(November   16,    1914.) 

ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Montana  to 
review  a  judgment  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant's 
servant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


Argued  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Judges. 

Messrs.  Veazcy  &  Veaxey,  for  plaintiff 
in  error: 

Plaintiff's  wrongful  and  unlawful  oon- 
duct,  involving  moral  turpitude,  places 
him  beyond  the  law  of  mere  care,  and  no 
duty  of  care  was  owing. 

Newcomb  v.  Boston  Protective  Dept.  146 
Mass.  596,  4  Am.  St.  Rep.  354.  16  N.  E. 
555;  Wallace  v.  Cannon,  38  Ga.  109,  95 
Am.  Dec.  385. 

Plaintiff's  conduct  need  not  have  been 
reckless  or  rash  to  be  n^ligent. 

Birsch  v.  Citizens'  Electric  Co.  30  Mont. 
574,  93  Pac.  940. 

Plaintiff's  conduct  in  appropriating  the 
car  and  his  operation  of  it  was  negligence 
continuing  as  a  cause  of  tlie  injury. 

29  Cyc.  524;  New  York  Transp.  Co.  v. 
O'Donnell,  86  0.  C.  A.  627,  159  Fed.  659; 
Atlanta  &  C.  Air-Line  R.  Co.  v.  Leach,  91 
Ga.  419,  44  Am.  St.  Rep.  47,  17  S.  E.  619; 


connection  with  the  fact  that  the  trainmen 
discovered  his  presence  upon  the  track  and 
ought  to  have  realized  his  peril  in  time  to 
have  prevented  the  accident,  seems  to  have 
removed  any  objection  to  the  application 
of  the  doctrine  of  last  clear  chance,  not- 
withstanding the  antecedent  negligence  of 
the  plaintiff  in  getting  into  a  position  of 
danger.  As  shown  in  the  note  to  Southern 
R.  Co.  V.  Bailey,  27  L.R.A.(N.S.)  379,  and 
earlier  notes  there  referred  to,  the  continu- 
ance of  the  negligence  of  the  person  injured 
until  the  very  instant  of  the  accident,  or 
as  long  as  tlie  negligence  of  the  defendant 
continues,  will  ordinarily  preclude  the  ap- 
lication  of  the  doctrine  of  fast  clear  chance 
in  his  favor,  where  his  danger  was  not  ac- 
tually discovered,  and  the  negligence  of  the 
defendant  is  predicated  upon  its  failure  to 
perform  a  duty  to  keep  a  lookout,  the  per- 
formance of  which  would  have  disclosed 
the  danger,  since  upon  this  hypothesis  the 
negligence  of  both  parties  is  contemporan- 
eous and  concurrent,  both  operating  as  prox- 
imate causes. 

As  shown  in  those  notes,  however  the 
trend  of  the  cases  is  toward  tlie  view  that 
the  plaintiff's  negligence  in  failing  to  discov- 
er the  danger,  though  it  continues  until  the 
very  instant  of  the  impact,  will  not  preclude 
a  recovery,  if  his  danger  was  actually  dis- 
covered, and  ought  to  have  l)een  realized, 
by  the  defendant  in  time  to  have  averted 
the  accident.  As  suggested,  this  is  upon 
the  assumption  that  tlie  plaintiff  does  not 
actually  discover  the  danger  in  time  to  es- 
cape therefrom.  Doubtk'ss,  in  the  absence 
of  such  an  excuse  or  justification  as  existed 
in  the  Harmax  Cask,  tlie  failure  of  the 
plaintiff  to  leave  the  track  ui)on  discover- 
ing his  danger  while  tliere  was  still  time 
to  escape  would  prevent  the  application 
of  the  doctrine  of  last  clear  chance  in  his 
favor,  even  though  the  defendant  actually 
discovered,  and  ought  to  have  realized,  his 
L.R.A.lOloC. 


T  danger,  assuming  that  the  defendant  is 
charged  with  negligence  only  against  which 
contributory  negligence  is  a  defense.  Per- 
haps, in  some  circumstances,  it  might  have 
that  effect  even  thougli  the  defendant's  mis- 
conduct in  failing  to  take  proper  steps  to 
avert  the  accident  were  to  be  regarded  as 
wanton  or  wilful,  upon  the  theory  that 
plaintiff's  conduct,  in  view  of  the  apparent 
danger,  should  also  be  characterized  as  wan- 
ton or  wilful.  See  note  in  21  L.R.A.(X.S.) 
427,  440.  In  the  Haruan  Case,  however, 
as  already  suggested,  tho  court  was  of  the 
opinion  that  circumstances  justified  the 
plaintiff  in  remaining  in  tlie  place  of  dan- 
ger, notwithstanding  that  he  discovered  his 
danger. 

As  bearing  on  the  question  whether  the 
plaintiff  was  guilty  of  continuing  or  con- 
curring negligence  in  remaining  in  a  place 
of  danger  while  attempting  to  remove  the 
push  car  which  constituted  a  menace  to  life 
and  property,  see  notes  to  Corbin  v.  Phila- 
delphia, 49  L.R.A.  715,  and  Norris  v.  At- 
lantic Coast  Line  R.  Co.  27  L.R.A.(X.S.) 
1069,  on  "Voluntarily  incurring  danger  to 
save  another's  life  as  contributory  negli- 
gence." It  is  true  that  in  the  cases  cited  in 
those  notes,  the  plaintiff  did  not,  as  he  did 
in  the  Habman  Case,  contribute  by  his  own 
negligence  to  the  creation  of  the  danger,  the 
consequences  of  which  he  sought  to  avert; 
but  the  question  as  to  whether  he  was 
guilty  of  negligence  at  the  instant  he  was 
struck,  BO '  as  to  preclude  the  doctrine  of 
last  clear  chance,  would  seem  to  depend 
upon  the  principles  applied  in  those  cases, 
since,  upon  the  assumption  that  he  was 
justified  in  remaining  in  the  place  of  dan- 
ger in  an  attempt  to  remove  the  push  car, 
his  original  antecedent  negligence  disap- 
pears as  a  proximate  cause  of  the  accident, 
and  becomes  merely  a  remote  cause  or  » 
condition  thereof,  and  bo  loses  its  character 
as  contributory  negligence,  G.  H.  P. 
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DeMahy  v.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
45  La.  Ann.  1329,  14  So.  01;  Bothwell  v. 
Boston  £lev.  R.  Co.  215  Mass.  4U7,  L.K.A. 
— ,  102  N.  K.  603,  Ann.  Cas.  li>J4D,  275; 
West  Chicago  Street  R.  Co.  v.  Lidcrraan, 
187  III.  463,  52  L.R.A.  655,  79  Am.  St.  Kep. 
226,  68  N.  E.  367;  Dummer  v.  Milwaukee 
Klectric  R.  &  Light  Co.  108  Wis.  S89,  84 
X.  \V.  853;  Smith  v.  Norfolk  &  VV.  R.  Co. 
107  Va.  725,  60  S.  E.  50;  Chattanooga 
Electric  R.  Co.  v.  Cooper,  109  Tenn.  308, 
70  S.  W.  72;  Berg  v.  Milwaukee,  83  Wis. 
599,  63  N.  W.  890. 

Messrs.  Blanry,  Templeinan,  &  Davies, 
for  defendant  in  error: 

Plaintiff  was  not  guilty  of  such  contrib- 
utory negligence  as  would  preclude  a  re- 
covery under  the  last  clear  chance  doctrine. 

Melzner  v.  Northern  P.  R.  Co.  46  Mont. 
182,  127  Pac.  146;  Donahoe  v.  Wabash,  St. 
L.  &  P.  R.  Co.  83  Mo.  360,  33  Am.  Rep.  594 ; 
29  Cyc.  624;  Becker  v.  Louisville  &  N.  R. 
Co.  110  Ky.  474,  53  L.R.A.  207,  96  Am.  St. 
Rep.  450,  61  S.  VV.  997. 

Gilbert,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  plaintiff  had  been  working  as  a  car- 
penter in  the  employment  of  certain  rail- 
road contractors  who  were  engaged  in  re- 
lining  a  tunnel  on  the  defendant's  road. 
On  being  discharged  from  his  work,  the 
plaintiff  took  a  push  car  belonging  to  the 
duiendiint,  placed  thereuu  his  tool  chest, 
blankets,  and  personal  bag^-age,  sun,  ac- 
companied by  another  man,  proceeded  to 
push  the  car  along  the  track  of  the  defend- 
ant from  the  tunnel  to  Basin,  a  station 
where  he  expected  to  take  a  train  in  the 
direction  of  Butte.  Ue  claimed  the  right 
to  to  use  the  push  car  on  the  ground  that 
the  railroad  track  was  the  only  available 
way  to  Basin;  that  if  he  took  the  county 
road  he  would  have  to  wade  a  creek,  he 
having  no  money  with  which  to  pay  for  a 
livery  team;  that  the  track  from  the  tun- 
nel to  Basin  was  a  general  thoroughfare 
for  employees  on  the  tunnel  work,  and 
that  the  push  car  bad  regularly  been  used 
by  them  in  carrying  emergency  supplies 
from  Basin  to  the  tunnel.  While  on  his 
way,  and  while  he  and  his  companion  were 
pushing  the  car  around  a  curve,  the  plain- 
tiff saw  a  train  400  or  500  feet  ahead,  ap- 
proaching at  a  speed  variously  estimated 
by  the  witnesses  at  from  20  to  45  miles  an 
hour.  While  he  was  diligently  endeavoring 
to  remove  the  push  car  and  its  load  from 
the  track,  and  when  he  had  almost  succeed- 
ed in  doing  so,  the  train  struck  the  push 
car,  driving  it  against  the  plaintiff  and 
serioasly  injuring  him. 

The  court  below  ruled  that  the  plaintiff 
was  at  the  time  of  the  accident  a  trespasser 
L.R.A.1915C. 


upon  the  defendant's  tracks,  and  that  in 
using  the  push  car  as  he  did  he  was  guilty 
of  contributory  negligence.  The  plaintiff's 
action  for  damages,  however,  was  tried  iip- 
.ou  the  theory  that  the  defendant  had  "tne 
last  clear  chance"  to  avoid  injuring  the 
plaintiff,  and  that  it  negligently  failed  in 
its  duty  so  to  do. 

It  is  assigned  as  error  that  the  court  de- 
nied the  defendant's  request  for  a  peremp- 
tory instruction  to  the  jury  to  return  a 
verdict  in  its  favor.  Un  a  careful  con- 
sideration of  the  evidence  we  are  not  con- 
vinced that  it  was  error  to  deny  the 
request.  There  was  evidence  tending  to 
sliow  that,  after  the  engineer  of  the  train 
discovered  the  plaintiff's  danger,  he  had 
ample  time  in  which  to  bring  the  train  to 
a  stop  before  reaching  the  place  where  the 
plaintiff  was.  In  view  of  such  evidence, 
tile  question  whether  or  not  the  defendant 
was  guilty  of  negligence  iu  the  matter 
charged  was  properly  submitted  to  the  jury. 

The  defendant  contends  tliat  the  wrong- 
ful and  unlawful  conduct  of  the  plaintiff, 
involving  moral  turpitude,  placed  him  be- 
yond the  law  of  cure,  and  that  the  defend- 
ant owed  him  no  duty  to  avoid  injuring 
him,  even  after  bis  perilous  position  was 
seen.  No  authority  is  cited  which  sustains 
so  harsh  a  doctrine.  In  Missouri  P.  R.  Co. 
V.  Weisen,  65  Tex.  447,  the  court  said:  "A' 
man  does  not  forfeit  bis  life,  or  his  right 
to  remain  whole,  by  going  where  he  has  no 
right  to  go,  or  being  where  he  has  no  busi- 
ness." 

CH^es  are  cited  in  support  of  the  propo- 
sition that  one  who  is  engaged  in  violation 
of  law  cannot  recover  if  his  own  illegal  act 
was  an  essential  element  of  his  case.  In 
the  case  at  bar  the  plaintiff  was  engaged 
in  no  violation  of  a  statute.  Jt  is  true  that 
he  was  a  trespasser,  but  notwitlistandiug 
that  fact  the  defendant's  employees  in 
charge  of  the  operation  of  the  train  owed 
him  the  duty  of  ordinary  care  as  soon  as 
his  position  of  danger  was  actually  seen 
and  appreciated.  A  cause  of  action  arose 
in  his  favor,  if  the  defendant  actually 
knew  of  his  peril  and  thereafter  failed  to 
exercise  ordinary  care  to  avoid  injuring 
him;  and  the  plaintiff's  contributory  neg- 
ligence cannot  defeat  the  action,  if  it  can 
be  shown  that  the  defendant  might,  by  the 
exercise  of  reasonable  care  and  prudence, 
have  avoided  the  consequences  of  that  neg- 
ligence. Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408,  30  L.  cd.  485,  12  Sup.  Ct.  Rep. 
679,  12  Am.  Neg.  Cas.  659;  Chunn  v.  City 
k  Suburban  R.  Co.  207  U.  S.  302,  52  L.  ed. 
219,  28  Sup.  Ct.  Rep.  03;  TurnbuU  v.  New 
Orleans  &  C.  R.  Co.  57  C.  C.  A.  151,  120 
Fed.  783;  Herr  v.  St.  Louis  &  S.  F.  R.  Co. 
08   C.   C.   A.  553,    174   Fed.  943;    The   Ply- 
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mouth,  108  C.  C.  A.  217,  186  Fed.  108; 
St.  Louis  &  S.  F.  R.  Co.  v.  Summers,  97 
C.  C.  A.  328,  173  Fed.  358;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Tavlor,  116  C.  C.  A.  440, 
190  Fed.  878. 

But  it  is  urged  that  the  court  erred  in 
refusing  to  instruct  the  jury  that  if,  after 
seeing  the  approaching  train,  the  plaintiff 
remained  on  the  track  in  an  endeavor  to 
remove  tlie  push  car,  his  carelessness  in 
so  doing  continued  as  a  cause  of  his  in- 
jury, and  that  therefore  he  cannot  recover, 
notwithstanding  that  the  defendant,  in  the 
exercise  of  reasonable  care,  might  have 
stopped  the  train  in  time  to  avoid  strik- 
ing him.  The  cases  which  are  cited  to 
sustain  this  proposition  do  not  involve  the 
doctrine  of  the  last  clear  chance.  We  do 
not  find  that  what  the  plaintiff  did  under 
the  circumstances  shows  such  obvious  dis- 
regard of  duty  and  safety  as  amounts  to 
misconduct  which  the  courts  should  de- 
clare to  be  negligence  as  a  matter  of  law. 
The  question  was  clearly  one  for  the  jury. 
Linnehan  v.  Sampson,  126  Mass.  506,  30 
Am.  Rep.  692,  1  Am.  Neg.  Cas.  17;  Mobile 
&  O.  R.  Co.  V.  Ridley,  114  Tenn.  727,  80  S. 
W.  606,  4  Ann.  Cas."  925 ;  Corbin  v.  Phila- 
delphia, 195  Pa.  461,  49  L.R.A.  715,  78 
Am.  St.  Rep.  826,  45  Atl.  1070,  7  Am.  Neg. 
Rep.  563 ;  Maryland  Steel  Co.  v.  Marney,  88 
Md.  482,  42  L.R.A.  842,  71  Am.  St.  Rep. 
44],  42  Atl.  60,  5  Am.  Neg.  Rep.  159; 
Saylor  v.  Parsons,  122  Iowa,  679,  64  L.R.A. 
642,  101  Am.  St.  Rep.  283,  98  N.  W.  500, 
15  Am.  Neg.  Rep.  643;  Becker  v.  Louis- 
ville &  N.  R.  Co.  110  Kt.  474,  53  L.R.A. 
267,  96  Am.  St.  Rep.  459,  61  S.  W.  997; 
Pennsylvania  Co.  v.  Langendorf,  48  Ohio 
St.  316,  13  L.R.A.  190,  29  Am.  St.  Rep. 
633,  28  N.  E.  172. 

The  defendant,  in  view  of  the  obstruc- 
tion on  the  track  and  the  plaintiff's  peril, 
was  in  duty  bound  to  stop  the  train  if  pos- 
sible. The  situation  was  not  like  that  in 
which  an  engineer  of  a  train  sees  a  man 
walking  on  the  track  several  hundred  feet 
ahead  of  him,  and  has  the  right  to  assume 
that  the  man  will  get  out  of  the  way.  It 
was  a  situation  in  which  the  engineer  dis- 
covered men  on  the  track  with  a  push  car, 
which,  if  it  were  not  removed,  and  the  train 
were  not  stopped,  might  occasion  a  disas- 
trous collision.  lie  Si>w  that  the  two  men 
were  in  the  act  of  removing  the  push  car, 
yet,  according  to  the  plaintiff's  testimony, 
the  speed  of  the  train  had  not  been  per- 
ceptibly diminished  when  the  collision  oc- 
curred. The  plaintiff  had  knowledge  and 
experience  in  the  handling  of  trains,  as 
■was  shown  by  the  evidence,  and  on  seeing 
the  approaching  train  may  well  have  as- 
sumed that  it  would  be  brought  to  a  stop 
before  reaching  the  place  where  he  was. 
L.R.A.1916C. 


He  was  acting  in  an  emergency,  with  but  a 
moment  for  deliberation,  and  what  he  did 
was  presumably  for  the  purpose  of  avoiding 
injury  to  the  passengers  on  the  train.  His 
conduct  in  so  doing  should  not  be  held  to 
absolve  the  defendant  from  the  duty  of 
reasonable  care  under  the  last  clear  chance 
doctrine,  and  it  should  not  be  held  as  mat- 
ter of  law  that  it  was  the  duty  of  the 
plaintiff,  on  seeing  the  approaching  train, 
to  betake  himself  to  a  place  of  safety  and 
abandon  the  car  on  the  track,  with  all  the 
possible  resulting  consequences.  In  29  Cyc. 
523,  it  is  said:  "The  law  has  so  high  a 
regard  for  human  life  that  it  will  not  im- 
pute negligence  to  an  effort  to  preserve  it, 
and  one  who  attempts  to  rescue  another 
from  imminent  danger  is  not  guilty  of  con- 
tributory negligence,  although  he  thereby 
imperils  his  own  life,  whether  he  is  aware 
of  the  danger  or  not,  where  such  attempt 
is  made  in  good  faith,  in  the  belief  that  he 
could  save  the  life  of  the  person  in  danger 
and  avoid  injury  himself,  unless  the  attempt 
be  made  under  circumstances  amount- 
ing to  rashness  or  recklessness  in  the  judg- 
ment of  a  man  of  ordinary  prudence.  Er- 
ror in  judgment  at  such  a  time  will  not 
defeat  recovery." 

The  judgment  is  affirmed. 
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HENRY  J.  RUPPERT,  Exr.,  etc,  of  Kate 

France,  Deceased, 

v. 

THOMAS  E.  McARDLE,  Exr.,  etc.,  of  Ap- 

polonia  Stnntz,  Deceased. 

(42  App.  p.  C.  392.) 

litfe  tenant  —  retail  business  —  increase 
In  value  —  ownership. 

Under  a  devise  for  life  of  a  retail  busi- 
ness, the  estate  of  the  life  tenant  is  en- 
titled to  the  difference  in  value  of  tho 
stock  at  the  time  he  receives  possession  of 


Note.  —  Rights  as  hetieeen  life  tenant 
and  renuihidcvtna7i  to  an  increase  in 
the  value  of  the  estate. 

I.  Introductory,  847. 
II.  Personal  property. 

a.  In  general,  847. 

b.  Live  stock;  slaves,  849. 

c.  Corporate  stock. 

1.  In  general,  851. 

2.  Increase  resulting  from  with- 

holding earnings,  851. 

3.  Increase  resulting  from  near- 

ness of  dividend-paying  peri- 
od, 852. 

d.  Bonds,  853. 
III.  Real  estate,  854. 
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the  property  and  the  time  of  his  death,  even 
though  the  first  value  ia  ascertained  by  ap- 
praisement and  the  last  by  actual  sale  of 
the  property. 

(November  2,  1914.) 

CROSS  APPEALS  from  a  decree  of  the 
Supreme  Court  directing  respondent, 
executor  of  the  Stuntz  Estate,  to  pay  to 
petitioner,  executor  of  the  France  Estate, 
a  certain  sum  of  money;  petitioner  appeal- 
ing from  the  amount  decreed  to  him;  and 
respondent  appealing  from  so  much  of  the 
decree  as  held  the  estate  indebted  to  peti- 
tioner, and  directed  payment  to  him  of  the 
amount  decreed.    Reversed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Francis  li.  Neubecfc,  for  petitioner: 

This  case  comes  within  the-  principle 
which  governs  the  rights  of  life  tenants 
and  remaindermen  in  respect  to  live  stock, 
the  rule  being  that  where  properl^r  is  con- 
sumable but  also  reproductive,  the  life 
tenant  is  entitled  to  the  increase,  but  must 
keep  up  the  original  stock. 

11  Cyc.  620,  622;  Lewis  v.  Davis,  3  Mo. 
133,  23  Am.  Dec.  698;  Horry  v.  Glover,  2 
Hill,  £q.  615;  Foindexter  v.  Blackburn,  36 
N.  C.  (1  Ired.  Eq.)  286;  Perry  v.  Terrel, 
21  N.  C.   (1  Dev.  &  B.  Eq.)    441. 

The  representative  of  a  tenant  for  life 
is  entitled  to  be  paid  for  increased  value 
of  stock  or  personal  property  of  the  es- 
tate during  the  existence  of  the  life  estate. 

Woods  V.  Sullivan,  1  Swan,  507. 


/.  Introductory. 

The  general  questions  connected  with  the 
extent  of  the  rights  of  life  t^ants  and  re- 
maindermen independently  of  each  other 
are  not  considered.  It  is  only  where  there 
is  a  general  gift  of  a  life  estate  to  one, 
with  a  general  remainder  to  another,  that 
tlie  specific  question  treated  in  the  present 
note  arises. 

The  question  under  consideration  presup- 
poses a  precedent  estate  or  interest  limited 
to  the  lifetime  of  one  person,  and  an  even- 
tual estate  or  interest  to  another,  depend- 
ent upon  the  termination  of  the  estate; 
and  therefore  cases  involving  the  question 
whether  the  first  taker  has  the  entire  es- 
tate or  interest  are  not  within  the  scope 
of  the  note.  (In  this  connection  see  the 
notes  referred  to  in  Index  to  L.R_A.  Notes, 
"Wills,"  §§  80,  81.) 

The  rights  of  the  life  tenant  under  pro- 
visions allowing  him  to  use  the  principal 
or  corpus  if  necessary  are  also  beyond  the 
scc^e  of  the  note. 

//.  Personal  property, 

a.  In  general. 

The  increase  in  the  general  personal  prop- 
erty upon  a  farm  during  a  life  tenancy  be- 
longs to  the  life  tenant.  Milner  v.  Brok- 
hausen,  153  Iowa,  560,  133  N.  W.  1068; 
Evans  v.  Iglehart,  6  Gill  ii  J.  171. 

So,  under  a  will  giving  to  the  life  tenant 
all  of  the  estate,  real,  personal,  and  mixed, 
of  the  testator,  which  consisted  of  a  small 
farm,  furnished,  stocked,  and  equipped  as 
farms  of  its  quality  usually  are,  with  power 
in  the  life  tenant  to  use  and  consume  so 
much  of  the  same  as  may  be  requisite  for 
her  comfort  and  convenience,  the  life  ten- 
ant is  entitled  to  whatever  income,  increase, 
or  profits  therefrom  she  may  have  saved. 
Gorham  v.  Billings,  77  Me.  386.  "The  in- 
eome  and  increase  of  the  estate,"  says  the 
court,  "became  absolutely  her  own." 

Under  a  will  bequeathing  an  estate  for 
life,  giving  to  the  life  tenant  "the  free  use, 
possession,  enjoyment,  benefit  and  edvan- 
L.R.A.1915C. 


tage"  thereof,  the  life  tenant,  who  has 
given  a  bond  as  required  by  statute,  and 
taken  possession  of  the  estate,  is  entitled  to 
any  increase  thereof  over  the  appraised 
value  during  the  tenancy.  Re  Lettcrle,  — 
Pa.  — ,  03  Atl.  »35. 

Nor  does  a  gift  in  a  will  to  a  widow  "for 
her  own  individual  use  and  l>enefit  for  and 
during  her  natural  life  with  full  power  and 
authority  to  my  said  wife  to  expend  the 
whole  of  my  net  personal  estate"  limit  the 
estate  of  the  life  tenant  to  such  portion  of 
the  income  and  increase  of  the  personal 
property  as  may  be  used  or  appropriated 
by  her  during  her  life.  Milner  v.  Brok- 
hausen,  supra. 

Farming  tools  purchased  to  replace  those 
worn  out  belong  to  the  life  tenant.  Woods 
v.  Sullivan,  1  Swan,  607;  Forsey  v.  Luton, 
2  Head,  183  (diotum). 

Com  and  cotton  on  hand  at  the  death  of 
the  life  tenant  were  held,  in  Tatiim  v.  Mc- 
Lellan,  56  Miss.  352,  to  belong  to  the  tenant 
for  life,  and  at  her  death  to  go  to  her  repre- 
sentatives. This  was  held  not  to  be  changed 
by  a  provision  in  the  will  that  the  property 
of  the  testator  should  be  kept  together,  with 
the  increase  thereof,  until  a  sale  as  directed 
in  an  item  of  the  will. 

It  is  stated  in  Broome  v.  Curry,  19  Ala. 
805,  that  a  tenant  for  life  of  money,  who 
is  entitled  to  its  possession,  may  use  the 
money  as  he  sees  fit  in  the  purchase  of 
property,  unless  those  in  remainder  restrain 
him  on  the  ground  of  danger  to  their  ulte- 
rior interests,  nor  can  the  remaindermen, 
even  in  equity,  claim  the  benefits  of  the  life 
tenant's  contracts  as  their  own;  that  the 
tenant  for  life  is  entitled  to  the  use  of  the 
money,  and  if  he  purchases  property  with 
it,  to  give  the  remaindermen  the  specific 
property,  and  not  the  money,  would  be  to 
give  them  to  some  extent  the  use  and  bene- 
fit of  the  money  during  the  life  of  the  ten- 
ant for  life. 

Interest  which  had  been  allowed  to  ac- 
cumulate was  held  to  belong  to  the  con- 
tingent life  tenant  instead  of  to  the  con- 
tingent remainderman,  in  Worthington  v. 
McPherson,  5  Gill,  51. 

There  was  apparently  no  disp\ite  as  to 
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Mesars.  Daniel  W.  Baker  and  WliUain 
E,  licahy,  for  respondent: 

Respondent,  executor  of  the  original  tes- 
tatrix, has  the  right  not  only  to  a  sum 
equal  to  the  original  appraisement  and  in- 
ventory of  said  store  at  the  time  of  the 
death  of  his  testatrix,  but  the  right  to  the 
store  as  it  exists  now  at  the  time  of 
the  death  of  the  life  tenant. 

Diveraey  v.  Johnson,  93  111.  547;  Beach 
V.  Schmultz,  20  111.  190;  Winter  v.  Atkin- 
son, 92  111.  App.  165 ;  Wingate  v.  Smith,  20 
Me.  287;  Hesseltine  v.  Stockwell,  30  Me. 
237,  60  Am.  Dec.  627;  State  ex  rel.  Newark 
&  N.  Y.  R.  Co.  V.  Goll,  32  N.  J.  L.  285; 
Samson  v.  Rose,  65  N.  Y.  411;  Jenkins  v. 
Stcanka,   19  Wis.   126,   88   Am.   Dec.   675; 


Kelly-Goodfellow  Shoe  Co.  v.  Sally,  114  Uo. 
App.  222,  89  S.  W.  889. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
supreme  court  of  the  District  of  Columbia, 
requiring  Thomas  E.  McArdle,  executor  of 
the  estate  of  Appolonia  StUntf,  to  pay  to 
Henry  J.  Ruppert,  executor  of  the  estate 
of  Kate  France,  the  sum  of  $79.25. 

It  appears  that  Appolonia  Stuntz  died 
in  the  city  of  Washington,  District  of  Co- 
lumbia, in  1901,  testate,  leaving  certain 
real  and  personal  property  to  one  Kate 
France  for  life.  Among  the  property  left 
was  a  small  dry  goods  business,  consisting 
'  of  notions,  toys,  etc.     Upon  the  appoint- 


the  manner  of  determining  the  increase  in 
Milner  v.  Brokhausen,  353  Iowa,  560,  133 
N.  W.  1068.  The  difference  between  the 
value  of  the  personal  property  received  by 
the  life  tenant  at  Uie  beginning  of  her 
tenancy  and  that  of  which  sl>e  was  in  pos- 
session at  the  time  of  her  death  was  taken 
as  the  increase  belonging  to  the  life  tenant. 

In  case  of  a  business,  whether  an  increase 
is  regarded  as  an  increase  merely,  or  profits 
or  income,  depends  somewhat  upon  the  ac- 
tion of  the  life  tenant  in  putting  the  profits 
back  into  the  business,  or  appropriating 
them  to  his  use.  The  present  note  is  con- 
cerned only  with  the  rights  as  between  the 
life  tenant  and  remainderman  where  there 
has  been  an  increase  in  the  value  of  the 
business  resulting  from  the  profits  having 
been  put  into  it,  or  from  any  other  cause; 
but  is  not  concerned  with  the  rights  of  these 
parties  in  profits  as  such.  As  illustrative 
of  the  latter  class  of  cases  is  Re  Rogers, 
37  Misc.  54,  74  N.  Y.  Supp.  829,  where  a 
profit  made  in  a  partnership  business  in 
which  the  testator  was  interested,  by  the 
surviving  partners,  who  were  allowed  by 
the  executor  to  continue  the  business  for 
about  two  years  after  the  testator's  death, 
was  held  to  belong  to  the  life  tenant  as  in- 
come. It  was  contended  by  the  remainder- 
man that  this  should  be  regarded  as  an  in- 
crease in  the  business. 

And  in  Skirving  v.  Williams,  24  Beav. 
282,  3  Jur.  K.  S.  927,  the  profits  of  a  busi- 
ness owned  by  a  partnership  in  which  the 
testator  was  a  partner,  and  which,  by  the 
partnership  articles,  was  to  continue  for  a 
stated  time  after  the  death  of  any  of  the 
partners,  were  held  to  belong  to  the  life 
tenant  as  income. 

The  case  of  Wakefield  v.  Wakefield,  32 
Ont.  Rep.  36,  makes  a  clear  distinction  on 
this  question.  In  this  case  it  was  held  that 
a  life  tenant  who  continued  a  brick  busi- 
ness of  the  testator  under  a  devise  and  be- 
quest to  her,  to  be  used  and  enjoyed  by  her 
for  and  during  the  term  of  her  natural  life 
and  widowhood,  is  entitled  to  all  the  in- 
come, earnings,  and  profits  derivable  there- 
from each  year  in  so  far  as  she  has  applied 
them  to  the  maintenance  of  the  family  or 
L.R.A.1915C. 


in  the  acquisition  of  other  property,  or  iu 
the  pa5'ing  off  of  mortgages;  but  whatever 
profits  went  into  the  business  to  increase  it, 
and  whatever  plans,  stock,  and  belongings 
of  the  business  remained  on  the  premises  or 
elsewhere  at  the  date  of  her  death,  became 
the  property  of  the  remainderman.  Com- 
pare with  RuppEBT  V.  McArule. 

So,  where  the  increased  value  results  not 
from  earnings,  but  from  an  increase  in 
value,  it  has  been  held  to  belong  to  the 
remainderman.  Thus,  a  premium  received 
by  the  executrix  of  a  testator  on  the  gold 
value  of  a  draft  held  by  him  is  not  income 
of  the  estate,  but  belongs  to  the  corpus 
thereof.  Van  Blarcom  v.  Dager,  31  N.  J. 
Eq.  783.  It  is  stated  by  the  court  that 
there  is  a  distinction  between  the  earnings 
or  profits  from  his  business  and  the  mere 
increase  or  rise  iu  the  market  value  of  an 
investment;  that  the  difference  between  tlie 
par  value  of  the  gold  and  its  value  in  legal 
tender  money  is  not  earnings,  but,  like  the 
increase  in  value  of  the  testator's  jewelry 
or  pictures,  is  a  part  of  the  property  from 
which  the  income  is  to  arise. 

The  profits  on  certain  uncompleted  con- 
tracts which  the  testator  directed  to  be 
completed,  authorizing  his  executors  to 
make  necessary  advancements  for  the  pur- 
pose of  such  completion,  were  held  to  be- 
long to  the  corpus  of  the  estate,  and  not 
to  the  life  tenant,  tmder  a  provision  di- 
recting "the  net  annual  income"  of  the  es- 
tate to  be  paid  to  the  life  tenant.  Re  Pol- 
lock. 3  Redf.  100. 

Under  a  will  bequeathing  the  property  of 
the  testator  in  trust,  and  directing  that 
certain  ships  which  constituted  a  part  of 
the  estate  should  be  sailed  until  they  could 
be  satisfactorily  sold  by  the  executors,  with 
directions  to  pay  the  income  to  the  life 
tenants,  a  profit  made  upon  the  sailing  of 
a  ship  was  divided  in  Brown  v.  .Gellatly, 
L.  R.  2  Ch.  751,  by  placing  a  value  upon 
the  ship  as  at  the  death  of  the  testator, 
and  paying  the  tenant  for  life  4  per  cent 
on  the  amount  of  such  value  from  the  day 
of  the  death  of  the  testator,  and  inveBtiag 
the  residue  of  the  profits  to  form  a  part 
of  the  estate. 
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ment  of  Thomas  E  McArdle  as  executor  of 
the  estate  of  Stuntz,  the  gooUa  and  fixtures 
in  the  store  were  appraised  at  $350.  Under 
the  will,  France  was  to  carry  on  the  busi- 
ness in  the  store  for  life  and  enjoy  the 
benefits  thereof,  which  she  continued  to  do' 
until  the  date  of  her  death,  in  1913.  Up- 
on the  qualification  of  Henry  J.  Ruppert  as 
executor  of  the  estate  of  France,  the  goods 
and  fixtures  were  appraised  at  $4i9.23. 
Both  appraisements  were  made  under  order 
of  court. 

Subsequent  to  the  last  appraisement,  the  ; 
court  ordered  the  Stuntz  executor  to  sell 
the  goods  and  fixtures,  which  was  done, 
the  amount  realized  being  $740.  Whereup- 
on this  action  was  brought  by  the  France 
executor  to  recover  $390,  the  difference  be- 


tween the  fiiiit  appraisement  and  the  sell- 
ing price,  less  the  proportionate  share  of 
the  expense  of  selling  the  property.  The 
Stuntz  executor  answered,  admitting  the 
life  estate  of  France  and  tlie  inventories 
and  sale,  but  denying  any  liability  what- 
ever, maintaining,  aa  matter  of  law,  that 
the  excess  became  a  part  of,  and  belonged 
to,  the  Stuntz  estate.  On  hearing,  the 
court  entered  a  decree  in  favor  of  the 
France  executor  for  the  sum  of  $70.25,  the 
difference  between  the  valuations  fixed  by 
the  respective  appraisements.  From  the 
decree  l}oth  parties  have  appealed. 

Can  the  France  executor  recover  in  any 
view  of  the  case?  The  property  in  question 
bequeathed  to  the  life  tenant  was  a  store. 
The  only  way  she  could  derive  any  use  and 


b.  Ltve  atook;  aUives. 

So,  a  life  tenant  is  entitled  to  increase 
from  live  stoclc.  Leonard  v.  Owen,  93  Ga. 
678,  20  8.  E.  65;  Davison  v.  Davison,  149 
Kv.  571,  149  S.  W.  982;  Perry  v.  Terrel, 
2l"  N.  C.  fl  Dev.  &  B.  Eq.)  441;  Poindex- 
ter  V.  Blackburn,  36  N.  C.  (1  Ired.  Eq.) 
286;  Saunders  v.  Haughton,  43  K.  C.  (8 
Ired.  Eq.)  217,  57  Am.  Dec.  581;  Patterson 
V.  Devlin,  M'MuU.  Eq.  459 ;  Forgey  v.  Luton, 
2  Head,  183;  Vancil  v.  Evans,  4  Coldw. 
340;  Woods  v.  Sullivan,  1  Swan,  507. 

This  rule  was  applied  in  Hunt  v.  Wat- 
Vins,  1  Humph.  498,  where  the  live  stock 
upon  a  farm  was  kept  by  the  tenant  for  life 
with  the  consent  of  the  executor,  instead 
of  being  gold  for  the  payment  of  the  tes- 
tator's debts. 

A  life  tenant  of  stock  upon  a  farm,  who 
has  carried  on  the  farming  business  and 
extended  it,  taking  additional  land  adjoin- 
ing the  original  farm,  and  increasing  the 
stock,  is  entitled  to  all  such  farming  stock 
and  effects  as,  at  her  death,  were  on  the  ad- 
ditional farm  and  would  be  properly  at- 
tributable to  and  fit  and  proper  for  the 
carrying  on  of  the  farming  business  upon 
such  additional  land,  and  tlie  remainder 
estate  is  entitled  to  all  such  farming  stock 
as  was  on  the  original  land  and  was  proper 
for  carrying  on  the  farming  business  of  the 
testator  at  his  death.  Groves  v.  Wright, 
2  Kay  &  J.  347,  2  Jur.  N.  S.  277. 

So,  one  who  was  to  hold  live  stock  for 
life,  or  during  widowhood,  is  entitled  to  the 
increase  during  the  widowhood.  Lewis  v. 
Davis,  3  Mo.  133,  23  Am.  Dec.  698. 

But  the  increase  of  stock  on  a  farm  will 
be  held  to  belong  to  the  remainder  estate 
where  such  is  the  intention  of  tlie  testa- 
tor. Thus,  where  tlie  testator  had  be- 
queathed a  life  estate  to  his  widow  in  stock 
on  the  farm,  and  indicated  an  intention 
that  it  should  be  used  for  the  benefit  of 
the  family  and  to  improve  tlie  farm,  thus 
enabling  the  widow  to  keep  together  the 
family  upon  the  farm,  the  increase  from  the 
stock  will  be  treated  as  the  property  of 
the  remainderman.  Flowers  v,  Franklin,  5 
Watts,  265. 
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And  under  a  bequest  of  live  stock  upon  a 
farm  to  the  wife  of  the  testator  during  her 
lifetime  or  while  she  remains  his  widow, 
followed  by  an  expression  of  a  desire  that 
she  manage  and  confrol  it  for  the  benefit 
of  herself  and  children,  with  a  bequest  over 
of  the  remainder,  the  increase  in  the  live 
stock  passes  to  the  remainderman  upon  the 
remarriage  of  the  widow.  Major  v.  Hern- 
don,  78  Ky.  123.  The  widow  is  liere  treated 
as  occupying  the  relation  of  trustee.  The 
bequest  also  included  farming  implements, 
and  there  were  left  at  the  time  of  her  mar- 
riage some  of  these  implements  and  other 
property  procured  in  lieu  of  that  left  by 
the  testator,  which  had  been  worn  out,  and 
this  was  treated  as  trust  property. 

Nott,  J.,  in  Patterson  v.  Devlin,  M'ilull. 
Eq.  459,  was  of  the  opinion  that  while  the 
tenant  for  life  is  entitled  to  the  increase 
of  stock,  he  must  keep  up  the  stock  in  the 
condition  in  which  he  receives  it;  while  Col- 
cock,  J.,  after  stating  that  the  rule  of  the 
civil  law,  that  the  original  number  of  stock 
must  be  preserved  by  supplying  any  de- 
ficiency out  of  the  increase,  states  that  this 
would  not  be  true  where  only  a  single  ani- 
mal was  given. 

In  Robertson  v.  Collier,  1  Hill,  Eq.  370, 
Kott's  opinion  is  cited  with  approval  in 
case  of  a  gift  of  a  plantation  including 
stock,  slaves,  and  farming  implements. 

Under  a  Code  provision  involved  in  Leon- 
ard v.  Owen,  93  Ga.  678,  20  S.  E.  65,  the  life 
tenant  was  relieved  of  the  obligation  to  keep 
up  the  stock  to  its  original  number. 

In  case  of  the  increase  of  slaves,  the  ma- 
jority of  the  courts  refused  to  apply  the 
rule  as  to  the  increase  in  domestic  animals, 
but  held  that  the  increase  belonged  to  the 
remainderman.  This  is  based  by  most 
courts  upon  humanitarian  reasons.  But  in 
a  discussion  of  the  case  of  Tims  v.  Potter, 
1  N.  C.  pt.  1,  p.  7  (Martin,  pt.  1,  p.  22), 
it  is  stated  that  this  rule  probably  arose 
from  the  idea  that  the  increase  of  slaves 
belonged  to  the  absolute  proprietor,  exclu- 
sive of  the  claim  of  temporary  owners  or 
usufructuaries;  and  that  idea,  for  want  of 
examining  its  foundation,  having  once  be- 
come general,  the  inhabitants  of  the  coun- 
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benefit  from  it  was  by  selling  the  goods 
and  replacing  them  with  others  of  like  or 
different  kind.  She  was  entitled  not  only 
to  the  profit  on  the  goods  sold,  but  the 
profits  of  the  business  generally.  She  was 
not  required  to  keep  the  stock  on  hand 
down  to  the  level  shown  by  the  original 
appraisement.  She  could  increase  the  busi- 
ness in  volume  and  value  as  she  pleased, 
and  any  increase  so  made  over  the  amount 
of  the  original  appraisement  was  hers. 
From  the  nature  of  the  property  and  busi- 
ness, it  would  be  folly  to  require  the  return 
of  the  same  or  like  property  at  the  termi- 
nation of  the  tenancy.  Either  an  equiva- 
lent amount  of  property  under  a  due  ap- 


praisement, or  the  value  of  the  property 
originally  received,  is  all  that  the  estate 
of  the  life  tenant  can  be  held  to  ac- 
count for.  In  this  instance,  the  prop- 
erty has  been  sold;  hence,  the  value  of  the 
original  property,  as  shown  by  the  ap- 
praisement thereof,  is  the  proper  measure 
of  the  interest  of  the  Stuntz  executor  there- 
in. 

But  it  is  contended  that  the  goods  be- 
came BO  mixed  by  the  act  of  the  life  tenant 
that  those  received  from  the  Stuntz  estate 
and  those  subsequently  ^  added  by  France 
could  not  be  identified  or  separated.  It 
is  suflicient  answer  that  the  very  object  of 
the  life  tenancy  would  have  been  frustrated 


try  began  to  act  under  it,  in  making  their 
contracts,  wills,  and  settlements  as  provi- 
sions for  their  families;  and  probably  con- 
tinued to  do  so  until  at  length  it  became 
dangerous  and  fraught  with  mischievous 
and  unjust  consequences  to  attempt  the  es- 
tablishment of  a  different  rule.  That  the 
increase  of  slaves  born  during  the  life  of 
the  legatee  for  life  belonged  to  the  ulterior 
legatee,  who  was  the  absolute  owner,  is  the 
reason  given  in  Erwin  v.  Kilpatrick,  3 
Hawks   (N.  C.)   456. 

It  was  accordingly  held  by  the  majority 
of  the  courts  that  the  children  of  a  female 
slave,  born  during  a  life  tenancy,  are  the 
property  of  the  remainderman  upon  the  ter- 
mination of  the  life  tenancy.  Wilks  v. 
Greer,  14  Ala.  437;  Strong  v.  Brewer,  17 
Ala.  706;  Murphy  v.  Riggs,  1  A.  K.  Marsh. 
532:  Miller  v.  M'Clelland,  7  T.  B.  Mon.  231 
i dictum)  :  Johnson  v.  Johnson,  8  B.  Mon. 
470;  Glasgow  v.  Flowers,  2  N.  C,  (1  Hayw.) 
233 ;  Tims  v.  Potter,  1  N.  C.  pt.  1,  p.  7  ( Mar- 
tin, pt.  1,  p.  22) :  Erwin  v.  Kilpatrick,  3 
Hawks  (N.  C.)  456;  Smith  v.  Barham,  17 
N.  C.  (2  Dev.  Eq.)  420,  25  Am.  Dec.  721; 
Covington  v.  McEntire,  37  N.  C.  (2  Ired. 
Eq.)  316;  Patterson  v.  High,  43  N.  C.  (8 
Ired.  Eq.)  52;  Saunders  v.  Haughton,  43 
N.  C.  (8  Ired.  Eq.)  217,  57  Am.  Dec.  581; 
Horry  v.  Glover,  2  Hill,  Eq.  615;  Wirt  v. 
Cannon,  4  Coldw.  121.  This  rule  is  recog- 
nized in  Henderson  v.  Vaulx,  10  Yerg.  30, 
and  Preston  v.  M'Gaughey,  Cooke  (Tenn.) 
113,  Fed.  Cas.  No.  11,397. 

Nor  is  this  rule  changed  by  the  fact  that 
in  the  clause  disposing  of  the  slaves  in  ques- 
tion nothing  is  said  as  to  their  increase, 
while  in  another  clause,  in  no  way  con- 
nected with  it,  disposing  of  other  slaves,  the 
increase  is  disposed  of.  Covington  v.  Mc- 
Entire, 37  N.  C.  (2  Ired.  Eq.)  316. 

This  rule  was  applied  to  the  child  of  a 
female  slave,  born  within  a  tenancy  for 
years,  and  such  child  was  held  to  belong  to 
the  reversioner.  Young  v.  Small,  4  B.  Mon. 
220. 

Tidyman  v.  Rose,  Rich.  Eq.  Cas.  294. 
approves  of  the  rule  that  the  increase  of 
slaves  belongs  to  remainderman,  but  holds 
that  testator  may  make  a  different  disposi- 
tion. 

Slaves  and  stock  on  a  farm  which  have 
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been  improved  and  increased  to  a  very  great 
degree  by  the  life  tenant  were  decreed  to 
the  rema'indernien  in  Carter  v.  Webb,  Jeff. 
(Va.)   123. 
See  Holmes  v.  Mitchell,  infra. 
The  contrary  rule,  that  the  children  of  a 
female  slave  bom  within  the  life  tenancy- 
are  the  property  of  the  life  tenant,  has  been 
.  established   in   some   jurisdictions.     Smith 
V.  Milman,  2   Harr.    (Del.)    497;   Scott  v. 
Dodson,  1  Harr.  &  M'H.  160;  Somerville  v. 
Johnson,  1  Harr.  &  M'H.  348;   Stendiford 
v.  Amoss,  1  Harr.  &  J.  526  (without  opin- 
ion) ;  Wootten  v.  Burch,  2  Md.  Ch.  190. 

The  trial  court  in  Bohn  v.  Headley,  7 
Harr.  &  J.  267,  instructed  the  jury  in  ac- 
cordance with  this  theory,  but  this  ques- 
tion was  not  discussed  by  the  supreme 
court,  the  case  being  reversed  on  other 
grounds.  The  contest  here  was  between  the 
remainderman  and  one  to  whom  the  life 
tenant  had  conveyed  the  slaves  absolutely. 
The  rule  that  children  born  to  a  female 
slave  during  the  life  tenancy  belong  to  the 
life  tenant  was  adhered  to'in  C^ncklin  v. 
Havens,  12  Johns.  314.  In  this  case  the 
application  of  the  doctrine  resulted  in  the 
freedom  of  the  issue  of  the  slaves. 

The  Maryland  rule  that  the  issue  of  slaves 
belongs  to  the  life  tenant  unless  the  in- 
crease are  given  over  by  express  words  is 
applied  in  the  South  Carolina  case  of  Latti- 
mer  v.  Elgin,  4  Desauss.  Eq.  26,  in  case  of 
a  contract  made  in  Maryland. 

But  where  a  mass  of  property  consisting 

of  real  and  personal  estate,  including  slaves, 

:  is  devised  and  bequeathed  to  a  trustee,  the 

\  income  arising  therefrom  to  be  applied  for 

I  the  benefit  of  two  persons  for  life,  remain- 

,  der  over,  the  issue  of  the  female  slaves  does 

I  not  go  to  the  legatee,  but  remains  a  part 

I  of   the   corpus   of   the   estate.     Holmes    v. 

I  Mitchell,  4  Md.  Ch.  162.     It  is  stated  by 

the  court  that  when  the  testator  directed 

the  "income"  of  the  estate  left  in  trust  to 

;  be  applied  to  the  mutual  benefit  of  the  life 

!  tenants,  he  meant  the  annual  income,  and 

no  more.     Upon  appeal,  this  decision  was 

aflirnied  by  a  divided  court  in  4  Md.  632. 

Where  the  owner  of  female  slaves  trans- 
fers the  ownership  thereof  to  another  per- 
son, reserving  nothing  more  than  a  limited 
'  and  temporary  right  as  user  during  her  life. 
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had  she  been  required  to  keep  the  goods  | 
received,  or  goods  of  like  kind,  to  turn  over  ' 
at  the  termination  of  her  tenancy.  L'ndcr 
the  Tvill  of  Stuntz,  the  store  was  given 
the  life  tenant  for  lier  use  and  benefit.  Of 
necessity,  the  original  goods  and  the  pro- 
ceeds from  the  sale  thereof  would  soon  be- 
•rome  mi.Ked  in  the  general  business  beyond 
the  possibility  of  identification.  In  the 
absence  of  any  fraud  or  wrongdoing  on 
the  part  of  tlie  life  tenant,  it  would  be  in- 
equitable to  hold  that  the  life  tenant  was 
not  entitled  to  the  enhancement  in  the  gen- 
eral value  of  the  store.  It  was  not  contem- 
plated by  the  bequest  that  the  estate  of 
Stuntz   should   be   enhanced,   but   that   all 


profits  derived  from  it  should  inure  to  the 
use  and  benefit  of  the  life  tenant.  The 
most,  therefore,  that  the  Stuntz  executor 
can  equitably  claim,  is  the  value  of  the  es- 
tate turned  over  to  the  life  tenant. 

But  the  court  decreed  judgment  only  for 
the  difference  between  the  two  appraise- 
ments. Had  there  been  no  sale,  the  ap- 
praisements would  have  been  a  proper  basis 
for  judicial  computation.  But  in  the  last 
instance,  there  was  a  judicial  sale,  which, 
we  think,  should  be  taken  as  conclusive 
evidence  of  the  value  of  the  property.  An 
appraisement  is  merely  prima  facie  evi- 
dence of  the  value  of  property,  and  may 


the  issue  of  such  female  slaves  during  the 
life  tenancy  belongs  to  the  remainderman. 
Hope  V,  Hutchins,  9  Gill  &  J.  77. 

c.  Corporate  stock. 

1,  In  general. 

This  note,  so  far  as  corporate  stock  is 
concerned,  is  confined  to  cases  involving  an 
increase  in  the  value  of  the  stock  or  profits 
realized  on  its  sale,  but  is  not  concerned 
with  the  respective  rights  of  life  tenant  and 
remainderman  in  dividends  or  distributions 
made  by  the  corporation  pending  the  life 
estate.  As  to  that  question,  see  note  to  Bo 
Osborne,  60  L.B.A.(N.S.)  510,  and  earlier 
notes  on  the  same  subject  appended  to  Hol- 
brook  V.  Holbrook,  12  L.R.A.(N.S.)  768,  and 
Newport  Trust  Co.  v.  Van  Rensselaer,  35 
L.R.A.(N.S.)   56.3. 

The  increase  in  the  value  of  bank  stock 
while  in  the  hands  of  the  life  tenant  be- 
longs to  the  remainderman.  Bains  v.  Globe 
Bank  &  T.  Co.  136  Kv.  332,  136  Am.  St. 
Rep.  263,  324  S.  W.  343. 

An  increase  in  tlie  value  of  bank  stock 
which  has  been  purchased  by  the  trustee 
with  trust  funds  does  not  belong  to  the 
life  tenant  under  a  trust  providing  that 
the  income  shall  be  paid  to  the  life  tenant 
during  his  life.  Letcher  v.  German  Nat. 
Bank,  134  Ky.  24,  119  S.  W.  236,  20  Ann. 
Cas.  815. 

A  premium  received  upon  a  sale  of  bank 
stock  constituting  a  part  of  the  trust 
fund,  at  the  vesting  thereof  at  the  testator's 
death,  over  and  above  the  book  value  of 
such  stock,  belongs  to  the  principal  of  the 
fund,  and  not  to  the  life  tenant.  Guthrie 
V.  Akers,  157  Ky.  640,  163  S.  W.  1117. 

It  was  on  the  theory  that  a  remainder- 
man is  not  confined  to  having  the  fund  kept 
intact  to  the  extent  of  the  original  market 
value  and  the  life  tenant  entitled  to  all 
else  which  may  have  flowed  from  or  accrued 
to  it  by  way  of  profits  or  increases  in  valua- 
tion of  the  securities  which  have  made  up 
the  fund,  that  Boardman  v.  Mansfield,  79 
Conn.  634,  12  L.R.A.(N.S.)  793,  118  Am. 
St.  Rep.  178,  60  AtL  1G9,  was  decided;  the 
gift  of  the  ''dividends,  rents,  and  profits" 
by  the  testator  to  the  life  tenant  was  re- 
.L.R.A.1915C. 


garded  as  not  being  sufficient  to  confine  the 
remainderman,  aa  above  stated. 

A  part,  at  least,  of  the  profit  involved  in 
Re  Letterle,  supra,  II,  a,  consisted  of  an  in- 
creased value  of  railroad  stock;  but  the 
question  is  there  considered  as  one  involv- 
ing an  increase  of  the  entire  estate. 

See  Connolly's  Estate,  198  Pa.  137,  47 
Atl.  1126,  infra. 

2.  Increase  resulting  from  withholding 
eamtnga. 

The  general  rule  that  in  the  absence  of 
a  declaration  of  dividends  an  increase  in 
the  value  of  corporate  stock  belongs  to  the 
remainderman  has  been  applied,  although 
that  increase  is  due  to  a  setting  aside  of 
earnings  to  surplus. 

Upon  the  sale  of  stocks  at  a  premium, 
that  part  of  the  premium  which  was 
due  to  the  increase  in  the  book  value 
of  shares  of  stock  during  the  period 
from  the  vesting  of  the  trusts  at  the  tes- 
tator's death  until  the  date  of  the  sale  of 
the  shares,  and  which  resulted  from  the  ac- 
tion of  the  directors  of  the  bank  in  setting 
aside  a  part  of  its  earnings  to  surplus,  con- 
stitutes a  part  of  the  principal  of  the  fund, 
and  belongs  to  the  remainderman,  and  does 
not  go  to  the  life  tenant  as  income.  Guth- 
rie V.  Akers,  157  Ky.  649,  163  S.  W.  1117. 
The  stock  involved  in  this  case  had  paid  a 
satisfactory  dividend  to  the  life  tenant 
during  the  time  it  was  held  as  a  part  of  the 
trust  estate,  and  this  fact  is  taken  into 
consideration  by  the  court  in  determining 
the  question. 

The  increase  in  value  of  stock  belonging 
to  an  estate,  due  in  part  to  surplus  earn- 
ings retained  by  the  corporation  to  give  it 
financial  standing  and  meet  losses,  and  in 
part  to  the  enhancement  of  the  original 
value  of  such  stocks,  belongs  to  the  remain- 
derman, and  not  to  the  tenant  for  life  as  in- 
come. Connolly's  Estate,  108  Pa.  137,  47 
Atl.  1125.  The  remainder,  including  the  in- 
crease of  a  part  of  the  stock  involved  in 
this  case,  had  been  specifically  bequeathed. 
It  is  the  theory  of  this  case  that  the  in- 
come, only,  was  given  to  the  life  tenant; 
that  her  rights  were  no  greater  than  the 
testator's  in  his  lifetime,  and  as  he  could 
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be  accepted  in  the  absence  of  better  evi- 
dence of  its  market  value.  But  a  fair  sale 
is  the  best  evidence  of  the  market  value 
of  the  property  sold.  Tlie  court,  therefore, 
erred  in  not  decreeing  judgment  for  the  dif- 
erence  between  the  first  appraisement  and 
the   sum    for   which   the   goods   were   ulti- 


mately  sold,    less   the   cost   of   conducting 
the  sale. 

The  decree  is  reversed  with  costs  against 
Thomas  E.  McArdlc,  executor  of  the  estate 
of  Appolonia  Stuntz,  deceased,  and  the 
cause  remanded  for  a  decree  in  accordance 
with  this  opinion. 


not  have  compelled  a  distribution  of  the 
surplus  profits,  his  legatee  could  not. 

An  obiter  statement  by  the  court  in  Lau- 
man  v.  Foster,  157  Iowa,  275,  50  L.R.A. 
(N.S.)  53],  135  N.  W.  14,  is  to  the  effect 
that  any  enhancement  in  the  value  of  the 
stock  by  reason  of  withholding  the  earnings 
of  the  corporation  inures  entirely  to  the 
benefit  of  the  corpus,  and  the  life  tenant 
derives  no  advantage  therefrom. 

On  the  contrary,  an  increase  in  the  value 
of  bank  stock,  as  shown  by  the  difference 
in  value  of  the  stock  at  the  time  of  its  ac- 
quisition by  the  trust  estate  and  the  value 
at  the  time  of  the  death  of  the  life  tenant, 
due  in  part  to  an  increase  in  book  value 
of  the  shares  from  the  retention  of  earnings 
undistributed,  passes  to  the  devisees  of  the 
life  tenant,  and  not  to  the  remainderman. 
Wallace  v.  Wallace,  «0  S.  C.  01,  72  S.  E. 
553.  The  will  involved  in  this  case  con- 
tained a  direction  to  pay  over  the  "annual 
income,  interest  or  profits"  of  the  shares 
given  to  such  life  tenant. 

The  circuit  court  in  Wallace  v.  W'allace, 
supra,  approved  of  the  rule  that  earnings 
of  a  corporation  should  be  distributed  be- 
tween the  life  tenant  and  the  remainderman 
according  to  the  time  when  such  earnings 
are  made,  and  not  according  to  the  chance 
action  of  corporate  ofiicers  in  withholding 
or  declaring  dividends.  The  circuit  court 
approves  of  Simpson  v.  Millsaps,  infra, 
but  places  little  stress  upon  the  intention 
of  the  testator. 

Other  courts  have  treated  it  primarily  as 
a  question  of  the  intention  of  the  testator. 

In  Simpson  v.  Millsaps,  80  Miss.  230,  31 
So.  912,  the  court  held  that  the  intention 
of  the  testator  was  that  the  life  tenant 
should  have  the  increase  due  to  retaining 
earnings  and  carrying  it  to  surplus.  A 
division  was  effected  in  this  case  and  the 
increase  in  the  value  of  bank  stock,  arising 
out  of  the  policy  of  the  bank  to  withhold 
a  part  of  its  earnings  from  the  distribution 
of  dividends,  and  carry  it  to  surplus,  re- 
sulting during  the  life  of  the  testator, 
was  given  to  the  corpus  of  the  estate;  but 
that  resulting  from  the  same  policy  followed 
out  during  the  life  tenancy  was  given  to  the 
life  tenant,  upon  a  sale  of  the  stock.  The 
testator  had  indicated  a  desire  that  all  the 
profits  his  estate  produced  should  be  an- 
nually devoted  to  the  support,  maintenance, 
and  education  of  the  life  beneficiary.  See 
Wallace  v.  Wallace,  supra. 

Where  no  intention  of  the  testator  ap- 
pears that  the  life  tenant  shall  have  the 
increase  in  value,  upon  a  sale,  the  increase 
in  the  value  of  stock  in  a  trust  estate, 
caused  by  the  accumulation  of  the  undis- 
tributed profits,  does  not  become  income 
L.R.A.1916C. 


or  profits  payable  to  the  life  tenant.  It  is 
stated  that  until  the  dividends  are  actually 
declared  by  the  directors,  and  thus  separa- 
ted from  the  capital  of  the  corporation,  to 
be  distributed  as  profits  to  its  stockholders, 
the  life  tenants  are  not  entitled  to  any 
part  of  the  earnings.  Stewart  v.  Phelps, 
71  App.  Div.  91,  75  N.  Y.  Supp.  520,  affirmed 
in  173  N.  Y.  621,  66  N.  E.  1117.  In  this 
case,  the  testator  provided  that  the  "rents, 
income,  issues,  and  profits"  of  his  residu- 
ary estate  should  be  paid  to  the  life  tenant. 
It  was  urged  that  the  use  of  the  words  ''is- 
sues and  profits,"  which  had  been  omitted 
by  the  testator  from  other  trusts  contained 
in  the  will,  indicated  an  intention  that  all 
profits  should  be  paid  to  the  life  tenant. 
The  court,  however,  after  reviewing  other 
trusts  created  by  the  will,  including  those 
in  which  the  words  "issues  and  profits" 
had  been  used,  concludes  by  stating  that 
the  testator  used  these  phrases  interchange- 
ably, and  there  was  nothing  in  the  will 
which  would  indicate  an  intention  to  give 
to  the  life  beneficiary  more  than  the  annual 
income  received  from  the  trust  estate. 

Under  a  will  bequeathing  stocks  to  a  life 
tenant  "for  her  sole  use  and  benefit,  and 
subject  to  her  control  during  her  natural 
life,"  an  increase  in  the  value  ot  stock 
during  the  life  tenancy  belongs  to  the  re- 
mainder estate.  Re  Cutler,  23  Misc.  608, 
52  N.  Y.  Supp.  842. 

A  profit  resulting  from  a  sale  of  stock 
set  apart  as  a  fund  directed  to  be  invested 
by  the  testator,  and  the  "interests,  divi- 
dends or  other  income"  thereof  to  be  paid 
to  the  life  tenant,  belongs  to  the  principle 
fund,  and  not  to  the  life  tenant.  Whitney 
y.  Phoeni-x,  4  Redf.  180.  The  profit  real- 
ized is  stated  to  be  in  no  sense  income  or 
dividend. 

An  increase  in  the  value  of  corporate 
shares  resulting  from  a  surplus  and  undi- 
vided profits  accumulated  by  the  corpora- 
tion does  not  pass  to  the  life  tenant  as 
income.  Tubb  v.  Fowler,  118  Tenn.  325, 
99  S.  W'.  988.  The  will  in  this  case  directed 
the  whole  net  interest  of  investments  or 
income  from  personal  property  to  be  paid 
to  the  life  tenant;  and  the  court  states 
that  the  surplus  and  undivided  profits  in 
the  several  banks  do  not  constitute  in  any 
sense  income  within  the  sense  of  the  law 
or  intent  of  the  testator  as  manifested  in 
tlie  will.  Part  of  the  stock  involved  in  this 
case  belonged  to  the  estate  at  the  death  of 
the  testator,  and  other  stock  was  purchased 
by  the  executor. 

3.  Increase  resulting  from,  neameas  of 
dlvldencl-pai/ing  pevlod. 

Cases  like  Abercrombie  v.  Riddle,  3  Md. 
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Ch.  320;  Bostock  v.  Blakenpy,  2  Bro.  Ch. 
«553,  and  Freeman  v.  Whitebread,  L.  E.  1 
Eq.  286,  35  L.  J.  Ch.  X.  S.  137,  13  L.  T.  N. 
S.  550,  14  Week.  Rep.  188,  merely  denying 
the  right  of  the  life  tenant  to  an  apportion- 
ment of  the  price  received  for  atock  sold 
between  dividend  days,  it  not  appearing 
that  the  price  was  enhanced  by  the  prox- 
imity to  the  dividend  period,  are  not  within 
the  scope  of  this  note. 

The  rule  of  these  cases,  however,  was  fol- 
lowed in  Scholelield  v.  Redfem,  2  Drew. 
4  S.  173,  32  L.  J.  Ch.  N.  S.  027,  9  Jur.  N.  S. 
485,  8  L.  T.  K.  S.  487,  11  Week.  Rep.  453, 
and  an  apportionment  of  the  price  received 
(or  stocks  bearing  dividends  payable  at 
half  yearly  periods,  when  sold  a  short  time 
before  the  dividend- paying  period,  between 
the  life  tenant  and  the  remainderman,  was 
refused,  although  the  amount  realii^ed  by 
the  sale  was  compounded  partly  of  the  value 
of  the  stock  itself  and  partly  of  the  value 
of  that  proportionate  part  of  the  current 
half  year's  dividends  which,  it  is  stated, 
may  be  considered  to  have  accrued  since 
the' last  dividend  day. 

A  contrary  holding  appeared  in  Londes- 
borongh  v.  'Somer\'ille,  19  Beav.  295,  23 
L.  J.  Ch.  N.  S.  646,  where  the  life  tenant 
was  held  entitled  to  the  amount  by  which 
the  stock  was  augmented  by  the  dividends. 

This  case  is  explained  in  Scholcflcld  v. 
Redfem,  supra,  by  saying  that  it  was  de- 
cided upon  very  special  circumstances. 
The  trustees  of  the  fund  had  purchased 
land,  and  it  was  necessary  for  them  to  sell 
the  stock  before  the  dividend  day  in  order 
to  nnake  the  payment  for  the  land,  and  they 
sold  it  at  the  latest  possible  period. 

In  Bulkelev  v.  Stephens,  10  L.  T.  N.  S. 
225,  .S  New  Reports,  105,  where  the  stock 
sold  included  the  value  of  the  current  divi- 
dend, it  was  held  that  the  life  tenant  must 
be  compensated  therefor  by  the  apportion- 
ment of  the  dividend. 

d.  Bonda. 

In  view  of  the  scope  of  the  note,  only 
cases  where  the  bonds  have  appreciated  in 
value,  or  have  been  sold  at  a  premium  over 
their  value  at  the  time  they  became  a  part 
of  the  corpus,  are  included.  The  question 
as  to  the  respective  rights  and  liabilities 
of  the  life  tenant  and  remainderman  on 
account  of  premium  paid  for  bonds  will 
form  the  subject  of  a  future  note  in  this 
scries. 

A  premium  received  from  the  sale  of 
bonds  belonging  to  the  trust  estate  con- 
stitutes a  part  of  the  corpus  of  the  trust 
fund,  and  is  not  subject  to  appropriation 
bv  the  life  tenant  or  the  owner  of  the  in- 
come. Whittingham  v.  Schofield,  23  Ky. 
L.  Rep.  2444,  67  S.  W.  846;  Re  Lawrence, 
26  N.  Y.  S.  R.  238. 

So,  a  profit  realized  by  the  trustees  of 
a  trust  estate  from  a  purchase  and  sale  of 
bonds  belongs  to  the  corpus  of  the  estate. 
Graham's  Estate,  198  Pa.  216,  47  Atl.  1108. 

And  an  increase  mado  in  the  value  of  an 
estate  consisting  of  stocks,  bonds,  and  other 
L.R.A.1915C. 


securities,  by  sale  and  reinvestment  by  tho 
life  tenant,  belongs  to  the  remainder  estate. 
Re  Cutler,  23  Misc.  508,  52  N.  Y.  Supp. 
842.  It  was  here  held  that  it  will  not  be  pre- 
sumed that  the  remainder  has  been  in- 
creased by  accumulations  of  income. 

And  increase  in  the  value  of  municipal 
loans,  owing  to  the  prosperousness  of  the 
times,  is  a  part  of  the  principal,  and  can- 
not be  treated  as  income.  Hublev's  Estate, 
16  Phila.  327. 

Under  a  will  directing  the  investment 
of  the  trust  fund  in  bonds  or  mortgages  on 
real  estate,  with  directions  to  pay  "the 
annual  interest,  income  and  dividends  there- 
of" to  the  life  tenant,  an  increase  in  the 
value  of  bonds  occasioned  by  a  depreciation 
in  the  rate  of  interest,  effected  by  natural 
causes,  thus  giving  an  increased  value  to 
securities  bearing  the  higher  rates  at  former 
times,  belonged  to  the  remainderman.  Re 
Gerry,  103  N.  Y.  445,  9  N.  E.  235. 

An  increase  over  and  above  the  appraised 
value  received  by  trustees  upon  the  sale  of 
securities  belonging  to  their  estate,  con- 
sisting of  bonds,  stocks,  and  securities  of 
a  like  character,  was  held  to  be  a  part  of 
the  corpus  of  the  estate,  in  Stewart  v. 
Phelps,  71  App.  Div.  91,  75  X.  Y.  Supp. 
526,  affirmed  in  173  N.  Y.  621,  66  N.  E.  1117. 
See  discussion  of  this  case  under  "Cor- 
porate stock,"  supra,  II.  c. 

An  increase  in  the  value  of  securities 
held  by  a  trust  estate  belongs  to  the  prin- 
cipal of  the  fund,  and  not  to  the  life  tenant 
as  income,  under  a  will  giving  to  tlie  life 
tenant  the  "income  and  profit"  of  the  estate, 
especially  where  the  securities  were  not  sold 
imtil  after  the  death  of  the  life  tenant. 
Re  Vedder,  2  Connoly,  548,  40  N.  Y.  S.  R. 
119,  15  N.  Y.  Supp.  798,  affirmed  in  62 
Hun,  275,  17  N.  Y.  Supp.  93.  A  similar 
holding  appears  in  Duclos  v.  Benner,  62  Hun, 
428,  17  N.  Y.  Supp.  168,  with  reference  to 
a  profit  made  on  a  sale  of  bonds  in  which 
the  trust  fund  had  been  invested. 

An  increase  in  the  value  of  bonds  which 
were  purchased  by  trustees,  and  sold  at  the 
expiration  of  the  life  tenancy,  belongs  to 
the  remainder  estate.  Re  Proctor,  85  IJun, 
572,  33  N.  Y.  Supp.  196.  The  direction  of 
the  testator  that  "the  interest,  income  and 
profits"  of  the  amount  involved  shoi\ld  be 
paid  the  life  tenant  was  held  equivalent  to 
the  direction  that  the  "interest  or  income 
shall  be  payable  to  her  at  the  time  the 
same  accrues  on  the  investment." 

A  profit  realized  upon  the  sale  of  bonds 
belongs  to  the  principal,  and  cannot  be  paid 
to  the  life  tenant  as  income  under  a  will 
authorizing  and  directing  tlie  payment  to 
the  life  tenant  of  "the  interest,  income  or 
dividends"  arising  from  the  trust  fund. 
Townsend  v.  United  States  Trust  Co.  3 
Redf.  220. 

A  bonus  of  interest  not  yet  due,  paid 
by  the  government  upon  the  redemption  of 
bonds,  belongs  to  the  principal  of  the  fund. 
Whittemore  v.  Beekman,  2  Dem.  276. 

In  Scovell  v.  Roosevelt,  5  Redf.  121,  wheri> 
a  trustee  had  accepted  the  offer  of  the  Uni- 
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ted  States  government  and  exchanged  6 
per  cent  five-twenty  bonds  for  4  per  cent 
bonds,  receiving  therefor  the  bonus  offered 
by  the  government  of  the  accrued  interest 
on  the  6  per  cent  bonds  and  the  additional 
three  months'  interest  not  then  due  there- 
on, in  distributing  this  bonus  between  the 
life  tenant  and  the  remainderman  it  was 
held  that  the  amount  was  presumably  con- 
trolled by  the  time  the  five-twenties  had  to 
run,  the  rate  of  interest  they  bore,  and  that 
but  4  of  the  6  per  cent  can  be  regarded  as 
a  bonus  paid  on  account  of  the  capital,  and 
the  additional  two  per  cent  as  a  considera- 
tion for  the  reduced  rate  of  interest,  and 
that  such  2  per  cent  would  go  to  the  life 
tenant,  the  balance  to  the  remainderman. 

III.  Beal  estate. 

The  increase  in  value  of  unproductive 
property  held  by  trustees  in  the  exercise  of 
their  discretion,  with  a  view  to  getting  a 
satisfactory  price  therefor,  is  a  part  of  the 
corpus  of  the  estate,  and  does  not  go  to  the 
life  tenant  as  income.  Outcalt  v.  Appleby, 
36  N.  J.  Eq.  73. 

So,  a  profit  made  upon  the  sale  of  real 
estate  which  had  been  purchased  at  fore- 
closure by  the  trust  estate,  due  to  the  en- 
hancement in  value  of  the  real  estate,  be- 
longs to  the  principal  of  the  fund,  and  not 
to  the  life  tenant  as  income.  YanVleck  v. 
Lounsbery,  34  Hun,  569. 

The  profit  resulting  from  an  investment 
of  trust  funds  in  real  estate  by  the  trustee 
of  the  funds  under  a  will  giving  the  "inter- 
est and  profits"  annually  accruing  from  the 
trust  fund  to  the  life  tenant,  with  remainder 
over,  belongs  to  the  principal  fund,  and 
does  not  go  to  the  life  tenant.  First  Nat. 
Bank  v.  Lee,  23  Ky.  L.  Rep.  1897.  60  S.  W. 
413.  It  is  stated  that  the  testator  in- 
tended that  the  income  only  from  the  prin- 
cipal fund  should  be  available  to  the  life 
tenant,  and  that  he  used  the  words  "in- 
terest" and  "profits"  as  synonymous  terms; 
so  that,  as  treated  by  the  court,  the  will 
was  the  same  as  though  it  were  provided 
that  the  interest  only  be  paid  to  the  life 
tenant. 

It  is  stated  in  Coleman  v.  Grimes,  33  Ky. 
L.  Rep.  455,  110  S.  W.  349,  that  if,  by  judi- 
cious investment,  the  property  in  which  a 
trust  fund  is  invested  enhances  in  value, 
the  increase  attaches  to  and  becomes  a 
part  of  the  principal  fund,  subject  to  the 
trusts  under  which  it  is  held. 

In  New  Jersey  profits  arising  from  real 
estate  purchased  with  trust  funds,  con- 
sisting partly  of  principal  and  partly  of 
interest,  upon  the  foreclosure  of  a  mortgage 
in  which  the  trust  fund  is  invested,  are  di- 
vided between  the  tenant  for  life  and  the 
remainderman  in  the  proportion  which  the 
principal  represented  by  the  investment 
bears  to  the  interest,  which  was  in  arrears, 
and  also  represented  bv  the  investment. 
Parker  v.  Seeley,  56  N.  J.  Eq.  110,  38  Atl. 
•280. 

Where  there  are  probable  losses  as  well 
as  gains  upon  such  an  investment,  the  court 
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will  not  make  any  application  of  the  gains, 
but  will  hold  it  to  be  applied  on  the  losses, 
should  any  occur.  Parker  v.  Johnson,  37 
N.  J.  Eq.  366. 

On  the  contrary,  profits  realized  upon  a 
resale  of  property  which  the  trustees  had 
been  forced  to  purchase  to  protect  a  mort- 
gage held  by  the  trust  estate  thereon  have 
been  held  to  belong  to  the  life  tenant,  under 
a  will  authorizing  the  trustees  "to  receive ' 
and  collect  the  rents  of  the  real  estate  here- 
by devised  to  them  in  trust,  and  the  income 
and  profits  of  the  personal  estate  hereby 
bequeathed  to  them  in  trust,"  and  after 
deducting  taxes  and  expenses  and  some 
minor  annuities  "to  pay  the  residue  of 
the  net  income  arising  from  said  real  and 
personal  estate  held  by  them  in  trust"  to 
the  life  tenant.  In  the  opinion  of  the 
dissenting  judge  in  the  court  below,  upon 
which  the  prevailing  opinion  is  reversed 
by  the  supreme  court,  it  is  stated  that  the 
gift  being  not  of  specific  property,  but 
general  and  residuary  in  its  character,  the 
measure  of  the  remainder  is  the  value  at 
the  date  of  testator's  death,  and  that  of  the 
life  estate  the  increase  thereafter.  Park's 
Estate,  173  Pa.  190,  33  Atl.  884. 

The  court,  in  Graham's  Estate,  198  Pa. 
216,  47  Atl.  1108,  states  of  this  case  that 
it  appears  that  there  was  a  misapprehen- 
sion as  to  the  provisions  of  the  will,  as  it 
is  quoted  as  giving  both  the  income  and 
profits  to  the  tenant  for  life.  In  the  Gra- 
ham Case  the  income  alone  was  given,  and 
this  is  stated  as  a  possible  distinction  be- 
tween the  cases. 

The  securities  involved  in  Re  Gerry,  103 
N.  Y.  445,  9  N.  E.  235,  included  mortgages 
on  real  estate,  but  whether  there  was  an 
increase  in  the  value  of  these  is  not  stated. 

W.  A.  E. 
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UNIVERSITY  CLUB  OF  CHICAGO 

V. 

EARL  H.  DEAKIN,  Plff.  in  Certiorari. 
(265  111.  257,  106  N.  E.  790.) 

liandlord  and  tenant  —  breach  of  cove- 
nant not  to  let  preinise.s  to  rival  busi- 
ness. 
1.  The  letting  by  a  property  owner  of  a 

storeroom  for  the  sale  of  articles  which  by 


Note.  —  Landlord  and  tenant:  provision 
in  lease  the  purpose  of  which  is  to 
assure  lessee  an  exclitaive  right  to 
conduct  a  certain  business  on  prem- 
ises owned  by  lessor. 

It  is  intended  in  this  note  to  include 
all  cases  of  the  lessor's  restrictive  coventuits 
concerning  the  remaining  part  of  his  land, 
made  for  the  purpose  of  preventing  compe- 
tition with  the  business  of  the  lessee, 
whether  the  covenant  is  that  the  lessee  shall 
have  the  exclusive  right,  or  whether  it  ia 
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a  lease  signed  by  both  parties,  of  another 
room  in  the  building,  he  has  covenanted 
with  its  lessee  not  to  do,  justifies  the  latter 
in  rescinding  his  contract  and  surrendering 
possession  of  the  property. 
Same  —  provision    against    breach    of 

lease  —  effect. 

2.  A  lessor  does  not  relieve  himself  from 
liability  for  breach  of  a  covenant  not  to  rent 
another  storeroom  in  the  building  for  a  rival 
business,  by  merely  insertiilg  in  a  lease  of 
another  room  a  provision  that  it  shall  not 
be  used  for  that  business. 

(October  16,  1914.) 

CERTIORARI    to   the    Appellate    Court, 
First  District,   to   review  a  judgment 
affirming    a    judgment    of    the    Municipal 


Court  of  Chicago  in  plaintiff's  favor  in  a& 
action  brought  to  recover  rent  alleged  to  be 
due  and  unpaid.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr.  James  P.  Harrold,  with  Messrs. 
John  S.  Goodwin  and  James  B.  Devltt, 
for  plaintiff  in  certiorari: 

The  same  rules  of  law  are  applicable  to 
the  construction  of  a  lease  that  axe  appli: 
cable  to  the  construction  of  other  contracts, 
and  if  it  was  the  intention  of  the  parties 
to  make  the  clause  of  the  lease  a  term  of 
the   contract,   it  must  be  so   regarded. 

Chicago  Auditorium  Asso.  v.  Fine  Arts 
Bldg.  Co.  244  111.  532,  91  N.  E.  665,  18 
Ann.  Cas.  253;  Street  v.  Chicago  Whaxfing 
&  Storage  Co.  167  lU.  605,  41  N.  E.  1108. 

Where  the  contract  is,  in  fact,  understood 


an  agreement  not  to  let  for  the  purpose 
of  a  business  similar  to  that  of  the  lessee 
or  to  a  person  engaged  in  such  business, 
etc.  There  seem  to  be  more  cases  in  the 
books  of  covenants  not  to  let  for  the  pur- 
pose in  question,  etc.,  than  of  those  which 
in  terms  assure  the  tenant  the  exclusive 
right  to  conduct  a  certain  kind  of  business 
on  the  landlord's  premises. 

For  eviction  by  admitting  inconsistent 
business  into  building,  see  the  note  to  Wado 
V.  Herndl,  5  L.R.A.(N.S.)  855. 

Restraint  of  trade. 

The  question  of  restraint  of  trade  seems 
to  have  rarely  arisen  in  these  cases. 

In  Herpolsheimer  v,  Funke,  1  Neb. 
(Unof.)  304,  95  N.  W.  687,  infra,  succeeding 
subdivision,  the  court  said:  "It  is  ele- 
mentary tliat  if  the  covenant  in  question, 
rightly  construed,  is  in  general  restraint 
of  trade,  and  not  reasonably  limited  aa 
to  place,  it  is  unenforceable;  while  on 
the  other  hand,  if,  rightly  construed, 
it  merely  prohibits  the  one  party  from  en- 
gaging in  competitive  business  for  a  rea- 
E^onable  time  and  within  a  limited  area, 
and  not  larger  than  is  reasonably  necessary 
for  the  protection  of  the  other,  it  is  valid 
and  enforceable.  .  .  ,  We  think  the 
fact  that  the  lessors  were  conducting  a 
large  department  store  in  the  same  build- 
ing, and  the  context  of  the  lease,  show 
clearly  that  no  general  restraint  of  trade 
was  in  contemplation,  but  that  the  inten- 
tion of  the  parties  was  to  prohibit  the  les- 
sors in  the  conduct  of  their  business  from 
competing  with  the  retail  business  of  the 
lessees  in  the  building." 

In  Texas  &  P.  Coal  Co.  v.  Lawson,  89 
Tex.  394,  32  S.  W.  871,  34  S.  W.  019,  it  was 
held  that  no  recovery  for  rent  could  be  had 
on  the  lease  in  question,  as  it  was  void 
under  the  Texas  anti-trust  statute  of  1889. 
In  that  case  the  plaintiff  was  the  owner  of 
a  large  quantity  of  land  on  which  it  had 
a  mining  camp,  and  employed  about  2,000 
people,  about  400  of  them  being  miners, 
and  it  leased  to  the  defendant  a  saloon, 
etc.,  at  such  camp,  covenanting  that  neither 
L.R.A.1915C. 


it,  its  successors,  nor  its  assigns  would, 
during  the  continuance  of  such  lease,  sell, 
or  permit  any  person  or  persons  other  than 
said  Lawson,  his  agents  or  servants,  to 
sell,  any  wine,  beer,  or  spirituous  liquors 
upon  any  lands  owned  or  occupied  by  said 
company  during  the  term  of  said  lease; 
that  in  case  of  sale  of  any  such  lands,  re- 
strictions should  be  inserted  in  the  deeds 
prohibiting  the  sale  of  such  liquors;  the 
lease  stating  also  that  it  was  "the  purpose 
of  this  lease  to  confirm  to  said  Lawson  the 
exclusive  privilege  of  selling  wine,  beer, 
and  spirituous  liquors  upon  the  land  of 
the  company  during  the  term  of  this  lease." 
The  statute  in  question  provided  that  "a 
trust  is  a  combination  of  capital,  skill,  or 
acts  by  two  or  more  persons,  Arms,  or  cor- 
porations, or  associations  of  persons,  or 
of  either  two  or  more  of  them  for  either, 
any,  or  all  of  the  following  purposes: 
First,  to  create  or  carry  out  restrictions  in 
trade.  .  .  .  Third,  to  prevent  competi- 
tion in  .  .  .  sale  or  purchase  .  .  . 
of  .  .  .  commodities;"  and  declared 
"that  any  contract  or  agreement  in  viola- 
tion of  the  provisions  of  this  act  shall  be 
absolutely  void,  and  not  enforceable  in  law 
or  equity."  The  court  apprehended  that 
it  would  be  difDcult  to  sustain  the  contract 
at  common  law. 

In  Sell  V.  Branen,  70  111.  App.  471,  infra, 
"Sale  of  the  reversion,"  the  court  refused 
to  accede  to  the  objection  that  the  contract 
was  in  restraint  of  trade  in  intoxicating 
liquors,  as  such  was  not  contrary  to  public 
policy. 

For  validity  of  agreement  not  to  com- 
pete, ancillary  to  sale  or  lease  of  property, 
as  affected  by  covenantee's  purpose  to  pro- 
cure a  monopoly,  see  the  note  to  Anderson 
v.  Shawnee  Compress  Co.  15  L.R.A.  (X.S.) 
846. 

For  contracts  in  partial  restraint  of 
trade  as  affected  ty  modern  anti-trust  acts, 
see  the  note  to  Lanvon  v.  Garden  City 
Sand  Co.  9  L.R.A.(N.S.)   446. 

Lessor  transacting  the  prohibited  business. 
The    simplest    form    of    the    question    is 
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hy  one  of  the  parties  in  a  certain  sense,  and 
the  other  party  knows  that  he  so  under- 
stands it,  then  the  undertaking  is  to  be 
taken  in  that  sense,  provided  this  can  be 
done  without  making  a  new  contract  for 
the  parties. 

Snead  &  Co.  Iron  Works  v.  Merchants' 
Loan  &  T.  Co.  225  111.  442,  9  L.R.A.(N.S.) 
1007,  80  N.  E.  237;  Street  v.  Chicago 
Wharfing  &  Storage  Co.  supra;  Wells  v. 
Carpenter,  65  111.  447;  Mueller  v.  North- 
western University,  195  111.  236,  88  Am. 
St.  Rep.  194,  63  N.  E.  110. 

If  the  landlord  does  any  act  which  ren- 
ders the  lease  unavailing  to  the  tenant,  he 
ie  thereby  discharged  from  its  terms  and 
conditions,  and  may  abandon  it. 


Wright  V.  Lattin,  38  111.  293;  Waite  v, 
O'Neil,  34  L.R.A.  550,  22  C.  C.  A.  248,  47 
U.  S.  App.  19,  76  Fed.  408;  Royce  v.  Gug- 
genheim, 106  Mass.  201,  8  Am.  Rep.  322; 
Coulter  V.  Norton,  100  Midi.  389,  43  Am. 
St.  Rep.  458,  59  N.  W.  163;  Scott  v.  Simons, 
54  N.  H.  426;  Hoeveler  v.  Fleming,  91  Pa. 
322. 

Mr.  liaird  Bell,  with  Messrs.  Matz, 
Flslicr,  &  Borden,  for  defendant  in  cer- 
tiorari : 

Whether,  if  Sandberg  had  made  a  special- 
ty of  the  sale  of  pearls,  it  would  have  been 
the  breach  of  so  essential  a  covenant  as  to 
justify  defendant  in  refusing  to  pay  rent, 
is  a  mixed  question  of  law  and  fact. 

Cheney  v.   Cross,   181   111.  31,  54  N.  E. 


where  the  lessor  himself  transacts  the  pro- 
hibited business. 

A  landlord  who  conducts  a  large  depart- 
ment store  in  a  building,  a  small  part  of 
which  he  leases  to  a  tenant  engaged  in 
the  sale  of  glassware,  etc.,  with  a  covenant 
that  the  landlord  will  not  sell  glassware, 
etc.,  during  the  term  of  the  lease,  will  be 
enjoined  from  such  selling.  Herpolsheimer 
V.  Funke,  1  Neb.  (Unof.)  304,  95  N.  W. 
687. 

In  another  action  the  same  tenant  re- 
ceived damages  for  the  breach.  1  Neb. 
(Unof.)   471,  95  N.  W.  688. 

But  it  has  been  said  arguendo  that  a 
covenant  not  to  let  for  a  certain  business 
would  not  be  violated  by  the  lessor  him- 
self en>Taging  in  such  business.  Brigg  v. 
Thornton  L1!I04]  1  Ch.  386,  73  L.  J.  Ch. 
N.  S.  301,  52  Week.  Rep.  276,  90  L,  T.  N.  S. 
327. 

Covenant  in   terms  assuring  the  exclusive 
right. 

The  court  will  enforce  a  covenant  assur- 
ing the  lessee  the  sole  or  exclusive  right  of 
conducting  a  certain  kind  of  business  on 
the  landlord's  property.  Altman  v.  Royal 
Aquarian  Soe.  L.  K.  3  Ch.  Div.  228:  Shaft 
V.  Carev,  107  Wis.  273,  83  N.  W.  288;  Uol- 
lowav  bros.  v.  Hill  [1902]  2  Ch.  612,  71 
L.  J.'  t  h.  N.  S.  818,  87  L.  T.  N.  S.  201,  18 
Times  L.  R.  745.  See  also  to  same  effect 
Western  U.  Teleg.  Co.  v.  Rogers,  infra. 
But  compare  Taylor  v.  Owen,  infra. 

A  lessee  of  a  stall  in  an  exhibition  build- 
ing "for  the  purpose,  and  with  the  sole 
right,  of  exhibiting  tlierein  and  selling" 
china,  etc.,  may  restrain  his  landlord  from 
permitting  or  neglecting  to  prevent  the  ex- 
hibition or  sale  in  the  building  by  others  of 
china,  etc.  Altman  v.  Royal  Aquarium  Soc. 
supra. 

In  Shaft  v.  Carey,  supra,  107  Wis.  273, 
83  N.  W.  288,  a  landlord  leased  the  barroom 
of  the  "Palmer  House"  hotel  to  the  plaintiff 
with  a  stipulation  that  the  lessee  was  to 
have  the  exclusive  right  to  sell  liquors  and 
cigars  in  the  "Palmer  House  Block,"  and 
thereafter  leased  to  his  codetendant  the 
hotel  building,  except  a  few  rooms  thereto- 
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fore  leased  to  others,  such  codefendant  cor- 
enanting  that  he  "is  not  to  sell  or  permit 
to  be  sold  any  wine,  beer,  or  liquors  or  any 
kind  of  cigars  in  said  hotel"  (unless  he 
secured  the  first-mentioned  lease).  There- 
after the  defendants  built  a  lean-to  on  the 
end  of  the  hotel  building  using  the  end 
wall  of  such  building,  and  opened  a  door 
thereto  from  the  hotel  and  commenced  sell- 
ing therein  liquors  and  cigars,  and  it  was 
held  that  the  lean-to  was  an  integral  part 
of  the  hotel  block,  and  that  the  plaintiff 
had  a  right  to  enjoin  such  sale,  which  light 
was  not  defeated  by  a  mere  trick  or  subter- 
fuge in  the  manner  of  construction,  and  that, 
the  second  lessee  having  recognized  the  plain- 
tiff's rights  so  far  as  to  bind  himself  not  to 
sell,  etc.,  it  was  immaterial  to  consider 
whether  the  covenant  in  the  plaintiff's  lease 
ran  with  the  land. 

In  Western  U.  Teleg.  Co.  v.  Rogers,  42 
N.  J.  Kq.  311,  11  Atl.  id,  supra,  it  was  held 
that  an  injunction  would  be  granted  to  a 
telegraph  company  restraining  a  hotel  owner 
and  another  telegraph  company  from  carry- 
ing into  effect  an  agreement  extending  ro 
such  last-mentioned  company  the  right  to 
transact  the  business  of  telegraphing  in 
such  hotel,  where  there  was  an  unexpired 
agreement  by  which  such  hotel  owner  was 
to  furnish  the  first-mentioned  company  with 
space  in  said  hotel  for  the  transaction  of 
commercial  or  public  telegraph  business, 
and  to  assure  it  the  exclusive  right  of  es- 
tablishing, maintaining,  and  operating  a 
telegraph  office  in  said  hotel,  and  of  con- 
necting telegraph  wires  therewith  during 
the  term  ol  such  agreement.  The  court 
declined  to  assent  to  the  contention  that 
there  was  an  adequate  remedy  at  law,  and 
considered  that  the  remedy  at  law  was  not 
full  and  complete. 

In  HoUoway  Bros.  v.  Hill  [1902]  2  Ch. 
612,  71  L.  J.  Ch.  N.  S.  818,  87  L.  T.  N.  S. 
201,  18  Times  L.  R.  745,  the  plaintiff  was 
held  entitled  to  a  declaration  that  his  land- 
lord had  not  the  right  to  permit  or  suffer 
to  be  carried  on  upon  other  premises  of  the 
landlord,  the  business  of  a  tailor,  and  to 
an  injunction  restraining  the  lessee  of  such 
other  premises  from  carrying  on  such  busi- 
ness thereon,  where,  in  the  plaintiff's  lease. 
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504;  Meyer  v.  Butterbrodt,  1.46  111.  131, 
34  N.  E.  152;  Bare  v.  American  Forward- 
ing Ck>.  242  111.  208,  80  N.  £.  1021. 

Even  if  Sandberg  had  made  a  epecialty  of 
the  sale  of  pearls,  it  would  have  been  a 
matter  for  damages  only,  and  would  not 
have  justified  an  abandonment  by  defend- 
ant of  his  lease,  or  his  refusal  to  pay  rent. 

Uayncr  t.  Smith,  63  III.  430,  14  Am. 
Kep.  124;  Keating  v.  Springer,  146  III.  481, 
22  L.R.A.  644,  37  Am.  St.  Rep.  175,  34 
X.  E.  805;  Rubens  v.  Hill,  213  111.  523, 
72  N.  E.  1127;  John  Anisfield  Co.  v.  Covey, 
140  111.  App.  364;  Barrett  v.  Boddie,  158 
111.  470,  48  Ani.  St.  Rep.  172,  42  N.  E. 
143;  Lynch  v.  Baldwin,  68  III.  210;  Chicago 
Legal  News   Co.  v.  Browne,   103  III.  317; 


Clark  V.  Ford,  41  111.  App.  180;  Wright  v. 
Lattin,  38  III.  293;  White  v.  Y.  M.  C.  A. 
233  111.  626,  84  N.  E.  658. 

Even  if  Sandberg  undertook,  after  sign- 
ing his  lease,  to  sell  pearls  as  a  speciality, 
in  violation  of  his  own  lease,  defendant 
would  not  be  excused  from  paying  rent, 
because  it  was  a  covenant  "not  to  rent" 
only,  and  plaintiff  discharged  all  the  obli- 
gations imposed  upon  it  by  renting  to  a 
tenant  who  agreed  not  to  make  a  specialty 
of  gelling  pearls. 

Postal  I'eleg.  Cable  Co.  v.  Western  U. 
Teleg.  Co.  155  III.  335,  40  N.  E.  587;  Ashby 
V.  Wilson  [1900]  1  Ch.  66,  69  L.  J.  Ch.  N. 
S.  47,  48  Week.  Rep.  105,  81  L.  T.  N.  S.  480; 
Kemp  V.  Bird,  L.  R.  5  Ch.  Div.  974,  46  L.  J. 


the  lessee  covenanted  that  he  would  not 
use  the  premises  leased,  or  permit  the  same 
to  be  used,  for  any  businesa  except  that  of 
a  tailor,  clothier,  and  general  outfitter, 
and  the  lessor  covenanted  for  himself,  his 
heirs,  executors,  administrators,  and  as- 
signs, that  they  should  not,  nor  would  he 
carry  on  by  himself,  or  suflTer  to  be  carried 
on  by  others,  upon  such  other  premises, 
the  business  of  a  general  clothier  and  tail- 
or, and  the  second  and  later  lease  of  such 
other  premises  contained  a  covenant  on  the 
part  of  the  lessees  therein  not  to  use  the 
premises  leased  for  any  business  except 
that  of  a  tailor,  and  there  was,  at  least, 
constructive  notice  of  the  earlier  covenant. 
But  in  Taylor  v.  Owen,  2  Blackf.  301,  20 
Am.  Dec.  115,  it  was  held  that  a  lessee  had 
no  right  to  enjoin  the  vending  of  merchan- 
dise in  a  town,  although  the  owner  in  fee 
simple  of  the  town,  who  had  a  mercantile 
establishment  there,  sold  the  whole  of  his 
merchandise  to  the  complainant,  leased  him 
the  buildings  in  which  the  business  had  t>een 
carried  on,  and  agreed  in  the  lease  that  he 
should  have  the  exclusive  right  of  keeping 
a  store  in  the  town  for  ten  years.  It  ap- 
peared that  the  lessor  thereafter  leased  an- 
other house  and  lot  in  the  town  to  C  with- 
out restriction  as  to  trade  except  that  he 
should  not  sell  spirituous  liquors,  and  that 
C  thereafter  underlet  a  part  of  such  bouse 
free  of  any  restriction  to  D,  who  commenced 
the  vending  of  merchandise  there.  The 
8Uit  was  against  the  lessor  and  C  and  D. 
The  court  considered  that  the  fiovenant  was 
merely  personal,  that  it  did  not  run  with 
the  land  nor  create  any  lien  thereon,  legal 
or  equitable,  and  that  if  it  was  valid  the  les- 
eee  was  limited  to  an  action  at  law  for 
damages  against  his  lessor,  and  that  it 
was  immaterial  that  D  had  notice  of  the 
first  contract  before  the  date  of  his  lease, 
and  that  C  also  had  notice  of  it  before  D 
offered  his  goods  for  sale. 


Sale  of  the  reversion. 

A  sale  of  the  reversion  of  the  landlord 
is  not  a  breach  of  a  covenant  not  to  rent 
ior  the  prohibited  purpose. 
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In  Carr  v.  King,  24  Cal.  App.  713,  142 
Pao.  131,  it  was  held  that  the  lessors  of 
about  2  acres  for  a  hotel  and  summer  resort, 
out  of  a  tract  of  about  1,000  acres,  did  not, 
by  selling  tlie  rest  of  the  tract,  breach  the 
lease,  which  provided  (after  granting  to 
the  lessee  certain  rights  of  way  over  the  un- 
leased  lands,  and  aSo  granting  the  right  to 
permit  the  lessee's  guests  and  patrons  to 
use  the  premises  of  the  landlords,  where 
not  enclosed,  for  pleasure  walks  and  recrea- 
tion) that  "the  said  parties  of  the  first 
part  will  not  demise  or  let  any  other  part 
of  their  said  premises  to  be  used  for  like 
purposes  as  those  herein  let  to  the  said 
party  of  the  second  part,  and  that  they  will 
not  grant  similar  rights  and  privileges  upon 
their  said  premises  to  any  other  persons  as 
those  granted  to  the  said  party  of  the  sec- 
ond part  herein."  The  court  said  that  the 
fact,  if  it  was  a  fact,  that  the  defendants 
knew  that  the  grantees  intended  to  main- 
tain summer  resorts  was  immaterial. 

In  Postal  Teleg.  Cable  Co.  v.  Western  U. 
Teleg.  Co.  155  111.  335,  40  N.  E.  587,  af- 
firming 51  111.  App.  62,  it  was  held  that 
one  leasing  part  of  a  building  to  a  tele- 
graph company  was  not  prevented  from 
selling  the  building  to  another  telegraph 
company  by  a  clause  in  tlie  lease  stating 
that  "during  the  said  term  the  lessor  will 
not  lease  olTices  in  said  building  to  any 
other  telegraph  company  for  use  as  a  tele- 
graph ofTice,  without  consent  of  the  lessee;" 
and  that  the  lessee  might  not  enjoin  such 
purchasing  telegraph  company  from  carry- 
ing on  its  business  in  said  building. 

So,  where  the  lessor  of  a  stable  had  cove- 
nanted not  to  keep  a  public  stable  during 
the  term  within  6  miles  of  the  town  where 
such  leased  stable  was  located,  it  was  held 
that  this  was  merely  a  personal  obligation, 
and  that,  the  lessor  having  sold  other  prem- 
ises in  the  town  to  A,  who  sold  to  B,  who 
erected  a  stable  thereon,  A  and  B  pur- 
chasing with  full  notice  of  the  covenant, 
the  lessee  had  no  remedy  against  the  lessor 
and  A  and  B.  llebert  v.  Dupaty,  42  La. 
Ann.  34.3,  7  So.  580. 

But  a  contract  to  restrain  competition 
was  enforced  in  spite  of  a  real  or  pretended 
sale,  in  Sell  v.  Branen,  70  III.  App.   471, 
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Cix.  N.  S.  828,  37  L.  T.  N.  S.  53,  25  Week. 
Rep.  838;  Brigg  v.  Thornton  [1904]  1  Ch. 
386,  73  L.  J.  Ch.  X.  S.  301,  52  Week.  Rep. 
276,  90  L.  T.  N.  S.  327;  Lucente  v.  Davis, 
101    Md.   526,   61   Atl.   622. 

Defendant  waived  any  right  he  might 
have  had  to  abandon  the  premises  by  not 
a<!ting  promptly.  He  went  by  Sandberg's 
store  everyday,  and  saw  his  display  for 
practically  two  months  before  he  claimed 
an  eviction. 

Orcutt  V.  Isham,  70  111.  App.  102;  Parke 
V.  Proby,  130  111.  App.  571;  Dennick  v. 
Ekdahl,  102  111.  App.  199;  Kistler  v.  Wil- 
son, 77  111.  App.  149 ;  Barrett  v.  Boddie,  ISS 


111.  479,  49  Am.  St.  Rep.  172,  42  N.  E.  143; 
Haven  v.  Wakefield,  39  111.  509. 

Defendant  abandoned  the  premises,  not 
because  Sandberg  sold  pearls,  but  because 
his  health  was  bad,  and  he  wanted  to  assign 
his  lease,  and  the  club  would  not  consent. 
He  must  abandon  solely  because  of  the 
breach  of  the  covenant. 

Leiferman  v.  Osten,  167  III.  93,  39  L.R.A. 
156,  47  N.  E.  203;  2  Wood,  Land.  4  T. 
1107;  McCormick  v.  Potter-Herrick  Wall 
Paper  Mills,  147  III.  App.  487. 

A  tenant  may  not  abandon  the  premises 
for  breach  of  an  independent  covenant. 
Covenants    are   either    dependent   or    inde- 


where  a  lessee  of  a  hotel  building  sublet 
two  rooms  therein,  stipulating  that  he 
should  retain  and  have  the  use  of  the  rooms 
for  any  purpose  except  the  retailing  of  in- 
toxicating liquors,  and  that  he  should  not, 
for  the  entire  term  of  the  lease,  enter  into 
or  be  in  any  wise  interested  in  the  retail 
traffic  of  liquor  within  the  city,  and  that  for 
a  violation  of  his  agreement  he  should  be 
required  to  give  immediate  possession  to 
such  sublessee,  who  was  at  the  time  in 
the  saloon  business  in  such  city.  After 
about  a  year  such  sublessor  "turned  over" 
his  lease  of  the  hotel  to  third  parties,  who 
opened  a  saloon  in  rooms  adjoining  those 
subleased,  and  the  subleased  rooms  were  used 
not  for  the  sale  of  liquors,  but  for  a  restau- 
rant and  lunch  cotinter,  which  the  sublessor 
conducted  for  those  to  whom  he  had  turned 
over  his  lease  of  the  hotel.  It  was  held 
that  the  sublessee  might  maintain  an  ac- 
tion of  forcible  detainer  against  the  subles- 
sor and  those  to  whom  he  had  "turned 
over"  the  lease  of  the  hotel,  as  the  very 
purpose  of  the  contract  was  to  prevent  the 
competition  of  a  saloon  in  the  hotel. 

In  Jay  v.  Richardson,  30  Beav.  563,  8 
Jur.  X.  S.  689,  31  L.  J.  Ch.  N.  S.  398,  6 
L.  T.  N.  S.  177,  10  Week.  Rep.  412,  a 
lessee  was  granted  an  injunction  restrain- 
ing a  grantee  of  his  landlord's  grantee  from 
keeping  or  permitting  any  hotel  for  the 
sale  of  beer,  etc.  There  the  plaintitT  cove- 
nanted not  to  use  the  premises  for  any 
other  purposes  than  a  hotel,  the  lessor  cove- 
nanting that  he,  his  heirs  and  assigns,  would 
not  during  said  term,  within  a  certain  dis- 
tance of  such  hotel,  let  any  building,  or 
any  land  for  the  erection  of  any  building, 
to  be  used  as  a  hotel  or  for  the  retail  sale 
of  beer,  etc.  The  lessor  had  before  leased 
other  premises  within  said  distance  to  one 
who  covenanted  that  he,  his  executors,  ad- 
ministrators, and  assigns  would  not  use,  or 
permit  or  suffer  to  be  used,  any  building 
■for  the  purpose  of  selling  beer,  etc.,  without 
the  written  authority  of  the  lessor.  The 
landlord  sold  both  pieces  of  property  to  one 
who  had  full  notice  of  the  leases,  and  the 
latter  sold  at  auction  to  the  defendant  the 
property  covered  by  the  lease  secondly  men- 
tioned, the  sale  being  subject  to  any  re- 
strictions in  the  leases  and  the  defendant 
having  notice  thereof;  and  on  his  purchase 
L.R.A.1915C. 


of  the  earlier  lease  he  erected  a  hotel  for 
the  sale  of  beer,  etc. 

In  Brigg  t.  Thornton  [1904]  1  Ch.  397, 
73  L.  J.  Ch.  N.  8.  301,  52  Week.  Rep.  276, 
90  L.  T.  N.  S.  327,  it  was  said  argvendo 
that  the  lessor  might  himself  carry  on  the 
prohibited  business,  or  sell  his  remaining 
property  for  that  business,  without  violat- 
ing a  covenant  not  to  let  for  a  certain  busi- 
ness. 

It  will  be  observed  that  the  question  of 
notice  of  the  earlier  covenant  waa  considered 
immaterial  in  Hebert  v.  Dupaty,  supra,  but 
that  it  was  an  element  in  the  case  in  Jay  v. 
Richardson,  supra,  and  perhaps  waa  as- 
sumed in  Sell  v.  Branen,  supra. 


Illustrations  of  broken  covenants. 

In  Waldorf-Astoria  Segar  Co.  v.  Salo- 
mon, 109  App.  Div.  65,  95  N.  Y.  Supp.  1053, 
affirmed  in  184  N.  Y.  584,  77  N.  E.  1197,  it 
was  held  that  a  tenant  who  had  leased  part 
of  his  landlord's  premises,  agreeing  to  use 
the  same  for  a  wholesale  and  retail  tobacco 
business,  may  enjoin  his  landlord  and  a 
subsequent  lessee  of  another  part  of  the 
landlord's  premises,  from  breaching  thr- 
landlord's  covenant  in  the  first  lease  "not 
to  rent  any  portion  of  the  building  and 
premises,  of  which  the  store  hereby  leased 
is  a  part,  to  any  one  for  the  purpose  of 
wholesaling  or  retailing  cigars  and  tobacco, 
.  .  .  [and]  not  to  consent  to  other  ten- 
ants subletting  for  purposes  of  wholesaling 
and  retailing  cigars  and  tobacco."  By  the 
lease  to  th^  subsequent  lessee  the  premises 
leased  to  it  were  "to  be  used  by  the  tenant 
as  one  of  its  branch  grocerv  stores,  and  for 
no  other  purpose,"  a  considerable  percent- 
age of  which  business  was  in  cigars.  It 
was  aware  of  the  covenant  in  the  prior 
lease,  and  had  contracted  to  indemnify  the 
landlord  against  any  expenses  that  would 
be  incurred  by  him  in  consequence  of  any 
legal  proceedings  taken  against  him  by  the 
plaintiff. 

Where  the  plaintiff  leased  two  floors  of  a 
seventecn-floor  building,  the  lessor  cove- 
nanting not  to  rent  during  the  continuance 
of  the  lease  "any  part  of  said  building  to 
any  firm  or  person  handling  a  similar  line 
of  goods  as  that  of  the  said  lessee,"  which 
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pendent,  and  if  the  covenant  as  to  pearls 
was  not  dependent,  the  tenant  had  no  right 
to  abandon. 

White  V.  Naerup,  57  111.  App.  114;  Tif- 
fany, Land.  &  T.  §  51 ;  Underbill,  Land  &  T. 
§  379;  24  Cjc.  918;  18  Am.  &  Eng.  Enc. 
Law,  620;  Rubens  t.  Hill,  213  111.  623,  72 
N.  E.  1127;  Huber  v.  Ryan,  26  Misc.  428, 
56  N.  Y.  Supp.  135;  Delmar  Invest.  Co.  v. 
Blumenfeld,  118  Mo.  App.  308,  94  S.  W. 
823;  Wright  v.  Lattin,  38  111.  293. 

The  breach  of  an  independent  covenant 
does   not   justify   rescission. 

Prairie  Farmer  Co.  v.  Taylor,  69  111. 
440,  18  Am.  Rep.  621;   Nelson  v.  Oren,  41 


111.  18;  Pollak  v.  Brush  Electric  Asso.  128 
U.  S.  448,  456,  32  L.  ed.  474,  478,  9  Sup. 
Ct.  Rep.  119;  Brusie  v.  Peck  Bros.  &  Co. 
4  C.  C.  A.  597,  14  U.  S.  App.  21,  54  Fed. 
820;  Elliott,  Contr.  §  2049;  Page,  Contr. 
§  1471;  2  Parsons,  Contr.  7th  ed.  p.  810; 
9  Cyc.  641.  642. 

Cooke,  J.,  delivered  the  opinion  of  the 
court; 

Defendant  in  error,  the  Universl^  Club 
of  Chicago,  brought  suit  in  the  municipal 
court  of  Chicago  against  Earl  H.  Deakin, 
the  plaintiff  in  error,  to  recover  rent  alleged 
to  be  due  under  a  lease,    A  trial  was  had 


was  dressmakers'  materials  and  supplies, 
and  the  lessor  thereafter  leased  another 
floor  of  said  building  to  a  competitor  of 
the  plaintiff  engaged  in  similar  business, 
who  was  aware  of  the  covenant  in  the 
earlier  lease,  the  lessor  and  the  later  ten- 
ant were  enjoined  from  violating  such  cove- 
nant. But  the  second  lessee  having  removed 
from  the  premises,  and  not  appealing,  it 
was  held  on  appeal  that  the  injunction 
against  the  lessor  preventing  him  from 
renting  any  part  of  the  premises  to  anyone 
for  the  purpose  of  dealing  in  any  one  of 
the  numerous  articles  dealt  in  by  the  plain- 
tiff was  too  broad.  Harry  Angelo  Co.  v. 
Improved  Property  Holding  Co.  137  App. 
Div.  308,  122  N.  Y.  Supp.  199.  (The  terms 
of  the  second  lease  are  not  reported.) 

In  Cave  v.  Horaell  [1912]  3  K.  B.  533, 
81  L.  J.  K.  B.  N.  S.  981,  107  L.  T.  N.  S. 
186,  28  Times  L.  R.  .543,  Ann.  Cas.  1913D, 
840,  a  lessee  recovered  damages  against  his 
landlord  for  a  breach  of  a  covenant  in  a 
lease  in  which  the  lessee  had  covenanted  not 
to  use  the  premises  for  any  business  ex- 
cept that  of  upholsterers,  cabinetmakers, 
etc.,  the  lessor  covenanting  that  he  would 
not,  during  the  continuance  of  the  lease, 
let  "any  of  the  adjoining  shops  belonging 
to  him  on  the  Limes  estate"  for  the  purpose 
of  the  businesses  named;  the  lessor  there- 
after leased  a  shop  on  said  estate  to  a  lessee 
who  covenanted  that  he  would  not  use  the 
premises  for  any  business  except  that  of  a 
cabinetmaker,  etc.  The  only  question  dis- 
cussed was  whether  the  premises  secondly 
leased,  not  being  next  door  to  those  first 
leased,  but  (apparently)  separated  there- 
from by  one  house,  were  embraced  within 
the  word  "adjoining." 

It  may  be  noted  that  Vale  &  Sons  v. 
Moorgate  Street  &  B.  Street  Bldgs.  Co. 
80  L.  T.  N.  S.  487,  was  decided  on  the 
ground  that  the  expression  "adjoining 
premises"  did  not  mean  other  than  con- 
tiguous premises.  In  Derby  Motor  Cab 
Co.  V.  Crompton  &  E.  Union  Bank,  29  Times 
L.  R.  673,  57  Sol.  Jo.  701,  while  the  court 
considered  that  the  facts  did  not  show  a 
breach,  it  distinguished  the  meaning  of 
"adjoining  premises"  from  that  adopted  in 
Cave  V.  Horsell,  as  there  was  nothing  to 
change  the  ordinary  meaning  of  the  ex- 
pression. 
L.R.A.1915C. 


Breadth  of  the  covenant  not  to  rent  or  let 
for  the  prohibited  purposes,  etc. 

It  will  be  seen  that  in  Univebsitt  Club 
T.  Deakin,  the  court  holds  that  a  covenant 
not  to  rent  other  premises  to  any  tenant 
making  a  specialty  of  a  certain  business  is 
not  satisfied  by  inserting  a  prohibitory 
clause  in  a  lease  of  such  other  premises, 
the  court  declining  to  follow  Lucente  v. 
Davis,  infra,  where  there  seem  to  have  been 
no  regtrictioos  in  the  second  lease.  The 
English  cases  on  the  subject  are  confusing, 
if  not  contradictory,  and  it  is  not  easy  to 
say  how  much  of  the  reasoning  oi  those  cases 
belongs  to  the  question  of  recovery  against 
the  lessor,  and  how  much  to  the  question  of 
the  recovery  or  relief  against  the  second 
lessee.  (For  discussion  of  the  question  of 
recovery  against  "the  subsequent  lessee," 
see  infra,  that  subdivision.) 

In  Lucente  v.  Davis,  101  Md.  526,  61  Atl. 
622,  disapproved  in  Univebsitt  Club  v. 
Deakin,  it  was  held  that  a  lessee  of  hall 
an  acre  of  a  farm  for  the  purpose  of  a  com- 
missary to  supply  railroad  laborers  and 
others  had  no  action  for  damages  against 
his  landlord,  although  the  lease  contained  a 
covenant  by  the  landlord  not  to  lease  or 
rent  any  other  part  of  said  farm  to  any 
person  for  running  a  commissary  or  selling 
whisky  or  beer,  and  the  landlord  thereafter 
leased  a  part  of  such  farm  for  a  camp  to 
a  third  person,  who  conducted  a  commissary 
thereon,  as  there  was  no  proof  that  the 
landlord  had  authorized  the  business  of 
such  commissary  by  such  third  party,  and 
so  there  was  nothing  to  show  any  breach 
of  the  covenant. 

Compare  Harry  Angelo  Co.  v.  Improved 
Property  Holding  Co.  supra,  preceding  sub- 
division. 

In  Kemp  v.  Bird,  L.  R.  6  Ch.  Div.  974, 
affirming  L.  R.  6  Ch.  Div.  549,  a  lease  to 
the  plaintiff's  assignor  of  a  house  used  as 
a  coffeehouse  or  eating  house  contained  a 
covenant  by  the  landlord  that  he  would  not 
demise  any  of  the  houses  in  the  same  street 
to  any  person  whomsoever  for  the  purpose 
of  carrying  on  the  trade  or  business  of  an 
eating  house,  etc.,  such  covenant  to  be  bind- 
ing only  on  the  landlord,  and  not  on  his 
heirs,  executors,  administrators,  or  assigns. 
The    landlord   thereafter    demised    another 
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before  the  court  without  a  jury,  and  result- 
ed in  a  judgment  for  $2,007.66.  Deakin 
prosecuted  an  appeal  to  the  appellate  court 
for  the  first  district,  where  the  judgment  of 
the  municipal  court  was  affirmed,  A  writ 
of  certiorari  having  been  granted  by  this 
court,  the  record  has  been  brought  here  for 
review. 

On  March  31,  1900,  defendant  in  error 
leased  to  plaintiff  in  error,  for  a  term  of 
one  year,  a  storeroom  in  its  building  at  the 
comer  of  Michigan  avenue  and  Monroe 
street,  in  the  city  of  Chicago,  at  a  rental 
of  $5,000  for  the  year.  The  lease  provided 
that  plaintiff  in  error  should  use  the  room 
for  a  jewelry  and  art  shop,  and  for  no  other 
purpose.  It  also  contained  the  following 
clause,  numbered  12:  "Lessor  hereby  agrees 


during  the  term  of  this  lease  not  to  rent 
any  other  store  in  said  University  Club 
building  to  any  tenant  making  a  specialty 
of  the  sale  of  Japanese  or  Chinese  goods  or 
pearls." 

Shortly  after  this  lease  was  made  defend- 
ant in  error  leased  to  one  Sandberg,  for  one 
year,  a  room  in  the  University  Club  build- 
ing, two  doors  from  the  corner,  at  a  rental 
of  $2,500.  The  following  provision  was 
inserted  in  the  ISandberg  lease:  "It  is  fur- 
ther distinctly  understood  and  agreed  by 
and  between  the  parties  hereto  that  at  no 
time  during  the  term  of  this  lease  will  the 
lessee  herein  use  the  demised  premises  for 
a  collateral  loan  or  pawn  shop,  or  make  a 
specialty  therein  of  the  sale  of  pearls." 

On  May  1,  1909,  being  the  first  day  of 


house  in  the  same  street  to  a  lessee  who 
covenanted  that  he,  his  executors,  admin- 
istrators, and  assigns  would  not  carry  on 
upon  the  property  any  trade  or  business 
without  the  leave  of  the  lessor,  and  this 
lease  w-as  assigned  by  such  lessee  to  one  of 
the  defendants,  who  the  plaintiff  alleged 
was  carrying  on  the  business  of  an  eating 
house  in  the  house  last  mentioned.  It  was 
held  that  the  plaintiff,  who  sought  to  en- 
join the  landlord  and  the  last-mentioned 
defendant,  claiming  that  the  latter  and  his 
assignor  both  had  notice  of  the  covenant 
in  the  plaintiff's  lease,  could  not  succeed 
as  the  landlord  had  not  demised  the  prop- 
erty for  the  business  of  an  eating  house,  and 
the  covenant  was  not  against  his  assignee. 
James,  L.  J.,  said:  "If  it  had  been  intend- 
ed that  there  should  have  been  a  positive 
restriction  on  the  use  of  the  premises  dur- 
flig  the  term,  there  is  a  well-known  form 
which  the  parties  might  have  used,  and 
which  would  have  been  binding  on  the 
owner  and  on  his  representatives  and  on 
the  assignee, — that  is,  'That  the  said  G. 
Bird,  his  heirs,  executors,  admiiiistrators, 
and  assigns  shall  not,  during  the  said  term, 
demise  or  let,  or  permit  any  of  the  said 
messuages  or  tenements  to  be  demised  or 
let,'  and  so  on." 

In  Fitz  V.  Ilea  [1893]  1  Ch.  77,  62  L.  J. 
Ch.  N.  S.  258,  2  Reports,  132,  68  L.  T.  N. 
S.  108,  a  lessee  covenanted  not  to  use  the 
premises  for  any  other  purpose  than  that  of 
a  coffeehouse  keeper,  and  the  lessor  cove- 
nanted that  he  would  not  during  the  term 
let  any  other  shop  in  the  same  road  as  a 
coffeehouse.  Later  the  landlord  leased  other 
premises  in  the  same  road  to  another  lessee, 
who  covenanted  not  to  use  the  premises  or 
permit  them  to  be  used  as  a  coffeehouse. 
And  it  was  held  that  the  first  lessee  might 
prevent  the  carrying  on  of  a  coffeehouse 
business  on  the  last-mentioned  premises, 
and  might  enjoin  the  landlord  and  the  sec- 
ond lessee  in  that  behalf. 

In  Ashby  v.  Wilson  [1900]  1  Ch.  66,  69 
L.  J.  Ch.  N.  S.  47,  48  Week.  Rep.  10a,  81 
L.  T.  N.  S.  480,  decided  by  a  single  judge, 
the  court  declined  to  permit  the  assignee 
of  a  lessee  to  enjoin  the  landlord  and  the 
L.R.A.1915C. 


subsequent  lessee  of  other  premises  of  the 
landlord  from  permitting  or  carrying  on 
thereon  a  certain  business,  where  the  land- 
lord had  covenanted  in  the  first  lease  that 
he  would  not  let  such  other  premises  for 
the  purposes  of  such  business.  In  that  case 
the  assignor  of  the  plaintiff  took  a  lease 
of  a  house  covenanting  to  use  the  same 
only  for  the  business  of  a  fruiterer,  etc., 
the  lessor  covenanting  not  to  let  any  of  bis 
other  five  neighboring  houses  for  the  pur- 
pose of  the  trade  of  a  fruiterer,  etc.;  there- 
after the  lessor  leased  another  of  the  houses 
to  one  who  covenanted  that  he  would  use 
it  as  and  for  an  oil,  etc.,  warehouse  only. 
It  was  held  (1)  that  the  lessor  had  not 
broken  bis  covenant,  but  had  done  his  duty 
as  lessor;  (2)  that  the  plaintiff  eould  not 
sue  the  second  lessee  directly,  and  (3)  that 
he  could  not  sue  him  through  the  lessor  or 
compel  the  lessor  to  sue  him,  as  the  plain- 
tiff was  not  a  covenantee  with  the  second 
lessee,  or  the  assignee  of  a  covenantee  with 
him.  The  court  said:  "Whatever  incon- 
sistency there  is  between  Kitz  v.  lies  and 
Kemp  V.  Bird,  supra,  must  be  got  rid  of  on 
some  other  occasion.  Kemp  v.  Bird  was 
not  cited  in  Fitz  v.  lies,  and  I  think  that 
Kemp  v.  Bird  is  exactly  in  point  here,  and 
is  binding  upon  me." 

In  Brigg  v.  Thornton  [1904]  1  Ch.  386, 
73  L.  J.  Ch.  X.  S.  301,  52  Week.  Rep.  270, 
90  L.  T.  N.  S.  327.  infra,  " — ^the  subsequent 
lessee — other  cases,"  the  landlord  was  held 
liable  in  damages  for  letting  for  a  pro- 
hibited purpose,  but  it  was  held  that  there 
was  no  remedy  against  the  second  lessee. 

Actions  by  assignees. 

The  authorities  are  not  agreed  as  to 
whether  an  assignee  of  the  lessee  may  sue 
upon  the  covenant. 

It  was  held  in  Norman  v.  Wells,  17  Wend. 
136,  that  damages  might  be  recovered 
against  a  landlord  by  an  assignee  of  the 
lease  of  a  mill,  a  dam,  and  appurtenances, 
where  the  landlord,  for  himself,  his  heira, 
executors,  and  assigns,  had  covenanted  that 
he  would  not  let  or  establish  any  other  place 
or  seat  on  the  same  stream  to'  be  used  for 
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tlie  term  of  the  lease,  plaintiff  in  error  took 
possession '  of  the  premises  and  thereafter 
paid  the  rent,  in  monthly  instalments,  for 
May  and  June.  During  the  latter  part  of 
June  plaintiiT  in  error,  through  his  attorney, 
sought  to  obtain  from  defendant  in  error  a 
cancelation  of  his  lease  on  the  ground  that 
by  leasing  a  room  in  the  University  Club 
building  to  Sandberg,  and  permitting  him 
to  display  and  sell  pearls  therein,  defendant 
in  error  had  violated  the  provision  of  plain- 
tiff in  error's  lease  above  quoted,  and  that 
for  such  violation  plaintiff  in  error  was 
entitled  to  terminate  the  lease.  Defendant 
in  error  refused  to  cancel  the  lease,  and  on 
June  30th  plaintiff  in  error  vacated  the 
premises,  surrendered  the  keys,  and  refused 
to    pay   any    further    instalments   of   rent. 


This  suit  was  brought  to  enforce  payment 
of  subsequent  instalments  of  rent  accruing 
under  the  leaase  for  the  time  the  premises 
remained  unoccupied  after  June  30th. 

The  evidence  offered  by  plaintiff  in  error 
tended  to  show  that  Sandberg  had  made  a 
specialty  of  the  sale  of  pearls  in  connection 
with  the  conduct  of  his  general  jewelry  busi- 
ness ever  since  he  took  possession  bf  the 
room  leased  to  him,  and  that  plaintiff  in 
error  vacated  the  premises  and  surrendered 
possession  because  of  the  failure  of  defend- 
ant in  error  to  enforce  the  twelfth  clause  of 
his  lease.  The  evidence  offered  by  defendant 
in  error  tended  to  prove  that  Sandberg  had 
not  made  a  specialty  of  the  sale  of  pearls, 
and  that  when  plaintiff  in  error  first  made 
known   his  desire  to  assign  or  cancel  his 


sawing  mahogany  or  any  description  of 
veneers,  except  to  the  lessee,  etc.,  and  be- 
fore the  assignment  the  landlord  leased 
without  restriction  another  mill  site  on  the 
stream  to  a  third  party,  up<m  which,  after 
the  assignment,  a  mill  was  put  in  operation 
in  the  sawing  of  mahogany,  the  court  hold- 
ing that  the  covenant'  ran  with  the  land. 
(But  the  case  went  back  for  a  new  trial 
on  account  of  admitting  expert  opinion  as 
to  the  amoimt  of  damages.) 

On  the  other  hand  in  Thomas  v.  Hay- 
ward,  Ik  R.  4  Exch.  311  (insufficiently  re- 
ported), it  was  held  that  the  assignee  of  a 
lease  could  not  sue  the  lessor  upon  a  cove- 
nant in  the  lease  which  did  not  touch  or 
concern  the  thing  demised,  but  only  the 
benefieial  occupation  of  the  thing.  In  that 
case  the  lessee  cwenanted  for  himself,  his 
executors,  administrators,  and  assigns,  dur- 
ing the  continuance  of  the  term,  to  use  and 
continue  the  demised  house  for  the  sale 
of  spirits;  the  defendant,  for  himself,  his 
executors,  administrators,  and  assigns,  cove- 
nanted "not  to  build,  erect,  or  keep,  or  be 
interested  or  concerned  in  building,  erect- 
ing, or  keeping,  any  house  for  the  sale  of 
spirits  or  beer  within  the  distance  of  hall 
a  mile  from  the  premises  thereby  demised, 
during  the  continuance  of  the  said  term." 

The  cases  of  Kemp  v.  Bird  and  Ashby  v. 
Wilson,  supra,  preceding  subdivision,  do 
not  seem  to  have  turned  at  all  upon  the- fact 
that  the  plaintiff  was  an  assignee  of  the 
lessee,  and  not  the  lessee  himself. 

Persons  liable  other  than  the  lessor. 

For  liability  of  subsequent  grantees  of 
the  reversion,  see  supra,  "Sale  of  the  rever- 
sion." 

In  HoUoway  Bros.  v.  HiU  [1302]  2  Ch. 
612,  the  court  (Byrne,  J.)  said:  "A  nega- 
tive bargain,  that  is  a  bargain  against  par- 
ticular user  of  land  retained,  on  sale  or 
lease  of  part  of  an  estate,  may  be  enforced 
by  any  person  entitled  in  equity  to  the 
benefit  of  the  bargain  against  any  person 
bound  in  equity  by  notice  of  it,  either  ex- 
press or  to  be  imputed  at  the  time  of  ac- 
quisition of  his  own  title.  This  is  a  right 
L.R.A.1915C. 


which  may  be  enforced  by  virtue  of  the 
equitable  doctrine  applicable,  and  does  not 
depend  upon  tlie  existence  of  a  covenant 
running  with  the  land,  or  upon  tlie  exist- 
ence of  any  right  to  relief  under  the  com- 
mon law." 

— the  subsequent  lessee. 

A  practical  question  of  great  importance 
in  many  of  the  cases  is  whether  any  relief 
will  be  granted  against  a  subsequent  lessee 
of  the  landlord's  other  premises. 

In  the  following  eases,  it  will  be  observed 
that  the  subsequent  lessees  covenanted  not 
to  engage  in  the  prohibited  business,  or 
at  least  to  use  the  premises  for  other  busi- 
ness: Shaft  V.  Carey;  HoUoway  Bros.  v. 
Hill;  Fitz  v.  lies;  and  Ashby  v.  Wilson, — 
infra. 

It  will  be  observed  that  notice  of  the 
covenant  to  a  subsequent  lessee  was  con- 
sidered immaterial  in  Taylor  v.  Owen,  2 
Blackf.  301,  20  Am.  Deo.  115,  supra,  "Cove- 
nant in  terms  assuring  the  exclusive 
riglit;"  and  such  seems  to  have  been  the 
ca.se  in  Kemp  Vs  Bird,  L.  R.  5  Ch.  Div.  974, 
46  L.  J.  Ch.  N.  S.  828,  37  L.  T.  N.  S.  53, 
2.T  Week.  Rep.  838,  alTirming  L.  R.  fl  Ch. 
Div.  549,  supra,  "Breadth  of  the  covenant," 
etc.,  and  in  Brigg  v.  Thornton,  infra, 
— "other  cases."  But  it  was  an  element  in 
the  case  in  Waldorf-Astoria  Segar  Co.  v. 
Salomon,  100  App.  Div.  65,  95  N.  Y.  Supp. 
1053,  affirmed  in  184  N.  Y,  584,  77  N.  K. 
1197,  supra,  "Illustrations,"  etc.  There 
was  constructive  notice  of  the  covenant  in 
HoUoway  Bros.  v.  Hill,  supra,  "Covenant 
in  terms  assuring  the  exclusive  right,"  and 
probably  actual  notice  of  it  in  Shaft  v. 
Carey,  107  Wis.  273,  83  X.  W.  288,  supra, 
"Covenant  in  terms  assuring  the  exclusive 
right." 

^under   covenants  assuring  the   exclu- 
sive right. 

The  lessee  under  a  covenant  that  he  shall 
have  the  exclusive  right  enjoined  not  only 
the  landlord,  but  the  subsequent  lessee  of 
his  landlord's  other  premises,  who  in  his 
lease  had  covenanted  not  to  sell  the  pro- 
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lease,  he  gave  as  his  only  reason  that  his 
health  was  failing  and  that  he  had  been 
advised  by  his  physician  to  leave  the  city 
of  Chicago. 

Propositions  were  submitted  to  the  court 
by  both  parties  to  be  held  as  the  law  of  the 
case.  Tke  court  held,  at  the  request  of 
plaintiff  in  error,  that  the  lease  sued  upon 
was  a  bilateral  contract,  and  upon  a  breach 
of  an  essential  covenant  thereof  by  the 
lessor,  the  lessee  had  a  right  to  refuse  fur- 
ther to  be  bound  by  its  terms,  and  to  sur- 
render possession  of  the  premises,  and  that 
a  breach  of  the  twelfth  clause  of  the  lease 
would  be  a  good  defense  to  an  action  for 
rent  if  the  tenant  surrendered  possession  of 
the  premises  within  a  reasonable  time  after 
discovery  of  the  breach.    The  court  refused 


to  hold  as  law  propositions  submitted  by 
defendant  in  error  stating  the  converse  of 
the  propositions  so  held  at  the  request  of 
plaintiff  in  error.  The  court  properly  held 
that  tlie  lease  in  question  wag  a  bilateral 
contract.  It  was  executed  by  both  parties 
and  contained  covenants  to  be  performed 
by  each  of  them.  The  proposition  so  held 
with  reference  to  the  effect  of  a  breach  of 
the  twelfth  clause  of  the  lease  also  correctly 
stated  the  law.  By  holding  these  proposi- 
tions the  court  properly  construed  the 
twelfth  clause  as  a  vital  provision  of  the- 
lease,  and  held  that  a  breach  of  that  pro- 
vision by  the  lessor  would  entitle  the  lessee 
to  rescind.  Where  there  is  a  failure  to 
comply  with  a  particular  provision  of  a 
contract,  and  there  is  no  agreement  that  the 


hibited  thing.  Shaft  v.  Carey,  supra, 
"Covenant  in  terms  assuring  the  exclusive 
right."  So,  in  Western  U.  Teleg.  Co.  v. 
Rogers,  42  K.  J.  Eq.  313,  11  Atl.  13,  supra, 
"Covenant  in  terms  assuring  the  exclusive 
right,"  a  hotel  owner  and  a  co-contracting 
telegraph  company  were  enjoined  by  a  tele- 
graph company  having  an  earlier  contract 
with  the  notel  owner  for  the  exclusive 
ri^'ht  of  a  telegraph  office  in  the  hotel. 

In  Holloway  Bros.  v.  Hill,  supra,  "Cove- 
nant in  terina  assuring  the  exclusive  right," 
the  court  granted  relief  to  the  lessee 
against  both  the  lessor  and  his  subsequent 
lessee  of  such  other  premises,  holding  that 
the  question  did  not  depend  upon  whether 
the  covenant  ran  with  the  land,  and  that 
the  use  of  the  word  "assigns"  without  men- 
tion of  lessees  did  not  mean  that  lessees 
were  not  bound  by  the  covenant.  In  tliat 
case  the  lessor  covenanted  for  himself,  his 
heirs,  executors,  administrators,  and  as- 
signs, that  he,  his  heirs,  executors,  admin- 
istrators, and  assigns  should  not  nor  would, 
etc.,  carry  on  by  himself,  nor  suffer  to  be 
carried  on  by  others,  the  prohibited  busi- 
ness. It  was  contended  on  the  one  hand 
that  the  second  lessee  was  an  assign  with- 
in the  express  wording  of  the  covenant,  and 
on  the  other  hand,  that  a  lessee  was  not  an 
assign,  and  that  the  use  of  that  word 
showed  that  lessees  were  not  intended  to  be 
included.  The  court  said:  "I  think  that 
the  authorities  show  that  the  lessee  of  a 
person  bound  by  a  restrictive  covenant  may 
be  sued,  whether  assigns  are  mentioned  or 
not;"  and  seemed  to  be  of  the  opinion  that 
assigns  included  lessees.  The  court  re- 
ferred to  Brvant  v.  Hancock  [1898]  1  Q.  B. 
716,  67  L.  J.  Q.  B.  N.  S.  .507,  78  L.  T.  N. 
S.  397,  46  Week.  Rep.  380,  62  J.  P.  324, 
holding  that  the  undertenant  of  a  lessee's 
assignee  is  not  an  assign  of  the  lessee,  and 
to  Taite  v.  Gosling.  L.  R.  11  Ch.  Div.  273, 
48  L.  J.  Ch.  N.  S.  397,  40  L.  T.  K.  S.  251, 
27  Week.  Rep.  394,  holding  that  a  lessee 
in  a  lease  for  ninety-nine  years  was  an  as- 
sign of  his  lessor,  and  so  could  enforce  a 
restrictive  covenant  made  in  favor  of  such 
lessor,  his  heirs  and  assigns.  In  Brigg  v. 
Thornton,  infra,  Stirling,  L.  J.,  was  of  the 
L.R.A.1915C. 


opinion  that  a  lessor's  "assigns"  included 
hjB  "lessees." 

But  in  Taylor  v.  Owen,  supra,  "Covenant 
in  terms  assuring  the  exclusive  right,"  it 
was  held  that  a  covenant  of  the  exclusive 
right  to  keep  a  store  in  a  town  which  was 
owned  entirely  by  the  lessor  was  merely- 
personal,  and  did  not  run  with  the  land, 
nor  create  any  lien  thereon,  legal  or  equi- 
table, and  that  no  relief  would  be  granted 
against  a  subsequent  lessee  of  other  prem- 
ises of  the  lessor,  nor  against  the  under- 
lessee  of  such  subsequent  lessee,  and  that 
the  relief  against  the  lessor,  if  any,  was 
limited  to  an  action  at  law  for  damages. 

other  cases. 

As  heretofore  stated,  the  English  cases 
on  the  subject  are  confusing.  And  while 
they  can  be  distinguished  on  the  facts,  at 
least  academically,  they  do  not  seem  to 
have  resulted  in  any  stable  rule.  Fitz  v. 
lies  allowed  relief  against  both  lessor  and 
second  lessee.  That  decision  does  not  refer 
to  the  earlier  case  of  Kemp  v.  Bird,  infra, 
where  the  plaintiff  was  refused  relief,  which 
was  followed  thereafter  in  Ashby  v.  Wilson, 
infra  (a  case  decided  by  a  single  judge). 
The  Kemp  and  Ashby  Cases  were  brought 
by  assignees  of  the  lessee,  but  this  feature 
does  not  seem  to  have  influenced  the  deci- 
sions. In  the  Kemp  Case,  however,  the 
covenant  was  expressed  to  be  binding  on 
the  landlord  only,  and  not  on  his  heirs, 
executors,  administrators,  or  assigns.  In 
Brigg  V.  Thornton,  infra,  it  was  held  that 
the  remedy  was  only  against  the  landlord. 

In  Kemp  V.  Bird,  L.  R.  6  Ch.  Div.  974, 
affirming  L.  R.  5  Ch.  Div.  549,  supra, 
"Breadth  of  the  covenant,"  where  there 
was  a  denial  of  relief  against  the  landlord 
and  also  against  the  assignee  of  a  subse- 
quent lessee  of  the  landlord's  other  prem- 
ises, the  covenant  was  that  the  landlord 
would  not  demise  any  of  the  houses  in  the 
same  street  to  any  person  whomsoever  for 
the  purpose  of  carrying  on  the  trade  or 
business  in  question,  and  this  covenant  was 
in  terms  to  be  binding  only  on  the  land- 
lord, and  not  on  his  heirs,  fficecutors,  ad- 
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breach  of  that  term  shall  operate  as  a  dis- 
charge, it  is  always  a  question  for  the 
courts  to  determine  whether  or  not  the  de- 
fault is  in  a  matter  which  is  vital  to  the 
contract.  Belleville  v.  Citizens'  Horse  R. 
Co.  162  III.  171,  26  L.R.A.  681,  38  N.  E. 
684;  People  ex  rel.  Shallberg  v.  Central 
Union  Teleph.  Co.  232  ni.  260,  83  N.  E. 
829.  While  there  was  no  provision  in  this 
contract  that  plaintiff  in  error  should  have 
the  option  to  terminate  it  if  the  terms  of 
the  twelfth  clause  were  not  observed,  it  is 
apparent  that  it  was  the  intention  of  the 
parties  to  constitute  this  one  of  the  vital 
provisions  of  the  lease.  It  was  concerning  a 
matter  in  reference  to  which  the  parties 
had  a  perfect  right  to  contract,  and  it  will 
be  presumed  that  plaintiff  in  error  would 


not  have  entered  into  the  contract  if  this 
clause  had  not  been  made  a  part  of  it.  It 
is  such  an  essential  provision  of  the  contract 
that  a  breach  of  it  would  warrant  plaintiff 
in  error  in  rescinding  the  contract  and  sur- 
rendering possession  of  the  premises. 

The  court  was  not  asked  to  make  any 
finding  of  fact,  and  there  is  nothing  in  the 
record  to  indicate  that  the  judgment  is 
based  upon  any  finding  of  fact.  Whether 
Sandberg  had,  in  fact,  made  a  specialty 
of  the  sale  of  pearls,  was  one  of  the  contro- 
verted questions  in  the  case.  One  of  the 
propositions  submitted  by  defendant  in  er- 
ror and  held  by  the  court  stated  that  the 
conduct  of  a  general  jewelry  business  was 
not  "making  a  specialty  of  the  sale  of 
pearls,"  within  the  meaning  of  the  words 


ministrators,  or  assigns.  The  landlord 
thereafter  demised  a  house  to  a  lessee  who 
covenanted  that  he,  his  executors,  adminis- 
trators, and  assigns  would  not  carry  on 
upon  the  property  any  trade  or  business 
without  the  leave  of  the  lessor,  and  this 
lessee  assigned  this  lease  to  one  of  the  de- 
fendants, Avho  was  charged  with  carrying 
on  the  business  in  question.  It  was  held 
that  the  plaintiff  (who  was  the  assignee  of 
the  first  lessee)  could  not  succeed,  as  the 
landlord  had  not  demised  the  property  for 
the  business  in  question,  and  the  covenant 
was  not  against  his  assignee.  James,  L. 
J.,  said:  "It  is  said  that  he  [the  landlord] 
has  undertaken  some  trusteeship.  Tliere  is 
no  trusteeship  between  landlord  and  tenant 
that  I  am  aware  of,  any  more  than  there 
is  between  tenant  and  landlord.  I  cannot 
find  anything  here  that  makes  Bird  [the 
landlord]  a  trustee  at  the  will  and  pleas- 
ure of  Kemp  [the  plaintiff],  to  enforce  any- 
thing again&t  Godfrey  [the  assignee  of  the 
second  lessee].  Bird  has  certainly  not,  in 
my  opinion,  violated  his  covenant;  nor  has 
he  come  under  any  obligation  to  Kemp  to 
allow  his  name  to  be  used." 

In  Pitz  V.  lies  [1803]  1  Ch.  77,  62  L.  J. 
Ch.  X.  S.  258,  2  Reports,  132,  68  L.  T.  N. 
S.  108,  supra,  "Breadth  of  the  covenant," 
it  was  held  that  the  lessee  might  liave  relief 
by  injunction  against  the  lessor  and  a 
lessee  of  another  part  of  the  lessor's  prem- 
ises, to  prevent  the  carrying  on  upon  such 
other  premises  of  a  coffeehouse  business, 
where  the  landlord  covenanted  in  the  lease 
to  the  plaintiff  that  he  would  not  during 
the  term  let  any  other  shop  in  the  same 
road  as  a  coffeehouse,  and  thereafter  he 
leased  other  premises  in  the  same  road  to 
the  other  defendant,  who  covenanted  not  to 
use  the  premises  or  permit  them  to  be  used 
as  a  coffeehouse.  The  court  did  not  refer 
to  Kemp  V.  Bird. 

Kemp  V.  Bird  was  followed  in  Ashby  v. 
Wilson  [1900]  1  Ch.  66,  supra,  "Breadth  of 
the  covenant,"  where  the  case  is  set  out. 
The  court  in  that  case,  besides  the  quota- 
tion there  given,  stated  that  he  was  asked 
to  say  that,  although  the  lessor  had  not 
broken  his  contract  with  the  plaintiff,  the 
L.R.A.1916C. 


plaintiff  was  entitled  to  call  upon  the  lessor 
to  sue  the  second  lessee,  and  said:  "I'he 
answer  to  that  is  to  he  found  in  a  few 
words  of  Cotton,  I*  J.,  in  Kemp  v.  Bird, 
L.  R.  5  Ch.  Div.  978.  He  says :  'I  know  of 
no  authority  for  saying  that  under  such 
circumstances  as  these' — and  for  my  pur- 
pose 1  think  the  circumstances  here  are 
sufliciently  similar — ^'a  landlord  is  a  trustee 
for  his  tenant  in  the  sense  that  he  must, 
at  the  request  of  the  lessee,  enforce  a  cove- 
nant against  another  lessee.'  I  am  asked 
to  say  that  Wilson  is  bound  to  enforce 
against  Bebb  the  covenant  into  which  Bebb 
has  entered  with  him,  because  he  has  him- 
self entered  into  another  covenant  with  the 
plaintiff,  which  covenant  he  has  faithfully 
observed.  It  seems  to  me  that  to  hold 
that  would  be  to  contradict  Kemp  v.  Bird, 
L.  R.  5  Ch.  Div.  549,  affirmed  in  L.  R.  5 
Ch.  Div.  974,  46  L.  J.  Ch.  N.  S.  828,  37 
L.  T.  N.  S.  53,  25  Week.  Rep.  838;  which 
negatives  the  wider  construction  of  Wil- 
son's covenant  with  the  plaintiff,  and  nega- 
tives also,  I  think,  the  right  of  the  plain- 
tiff to  sue  here." 

In  Holloway  Bros  v.  Hill  [1902]  2  Ch. 
612,  supra,  preceding  subdivision,  the  court 
(Byrne,  J.)  said:  "There  was  a  sugges- 
tion in  Ashby  v.  Wilson,  supra,  that  Kemp 
V.  Bird,  L.  R.  5  Ch.  Div.  549,  is  not  recon- 
cilable with  Fitz  V.  lies  (1893)  1  Ch.  77, 
62  L.  J.  Ch.  N.  S.  258,  2  Reports,  132,  68 
L.  T.  N.  S.  108,  but  Kekewich,  J.,  did  not 
decide  that  this  is  so,  and  I  can  see  no  in- 
consistency between  the  two  cases." 

In  Brigg  v.  Thornton  [1904]  1  Ch.  386, 
73  L.  J.  Ch.  N.  S.  301,  52  Week.  Rep.  276, 
DO  L.  T.  N.  S.  327,  the  plaintiff  took  an 
agreement  for  a  lease  of  a  shop  in  an 
arcade,  agreeing  not  to  carry  on  any  busi- 
ness thereon  other  than  that  of  a  dealer  in 
pictures,  etc.,  and  artistic  stationer,  etc., 
the  landlord,  his  heirs  and  assigns,  cove- 
nanting "not  to  let  any  other  portion  of 
the  said  arcade  for  the  trade  or  business 
hereinbefore  mentioned  to  be  carried  on  by 
the  tenant."  Thereafter  the  landlord 
agreed  to  let  other  premises  in  such  arcade 
to  a  third  party,  wno  agreed  not  to  carry 
on  anv  business  other  than  that  of  a  libra- 
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quoted  as  they  were  ueed  in  the  twelfth 
clause  of  plaintiff  in  error's  lease.  This 
cannot  l>e  construed  as  a  holding  that  Sand- 
berg  did  not,  in  fact,  in  addition  to  his 
conduct  of  a  general  jewelry  business,  make 
a  specialty  of  the  sale  of  pearls. 


The  following  proposition  was  submitted 
by  defendant  in  error  and  held  by  the  court 
as  the  law  of  the  case:  "That  plaintiff  per- 
formed all  the  obligations  imposed  upon 
it  by  its  covenant  that  it  would  not  rent  any 
other  store  in  its  building  to  a  tenant  mak- 


rian,  etc.,  or  stationer.  It  was  held  in  a 
suit  for  an  injunction  and  damages  against 
the  laudlord  and  such  third  party,  that  the 
landlord  had  broken  the  covenant  and  that 
he  was  liable  in  damages,  but  not  to  an 
injunction,  as  the  plaintiff  had  treated 
the  letting  as  an  accomplished  fact,  and 
that  the  third  party  was  not  liable  at  all, 
as  the  covenant  was  only  not  "to  let;"  that 
if  there  could  be  any  remedy  against  the 
third  party,  it  would  be  to  declare  his 
lease  void,  l>ut  that,  if  the  lease  stood,  his 
use  of  the  premises  could  not  be  limited. 
(It  was  held  in  the  court  below,  where  an 
injunction  and  damages  were  granted 
against  both  defendants,  that  the  third 
party  had  at  least  constructive  notice  of 
the  covenant  in  the  first  agreement.) 

In  Waldorf-Astoria  Scgar  Co.  v.  Salomon, 
109  App.  Div.  65,  95  N.  Y.  Supp.  10.53,  af- 
firmed in  184  N.  Y.  584,  77  K.  E.  1197, 
supra,  "Illustrations,"  etc.,  a  lessee  was 
granted  injunctive  relief  against  his  land- 
lord and  a  subsequent  lessee  of  the  land- 
lord's other  premises,  where  the  landlord 
had  covenanted  not  to  rent  to  anyone  for 
the  prohibited  purpose,  and  not  to  consent 
to  other  tenants  subletting  for  such  pur- 
pose, and  thereafter  he  leased  other  prem- 
ises for  a  purpose  in  effect  embracing  the 
prohibited  purpose,  to  the  other  defendant, 
Avho  had  notice  of  the  covenant  in  the  first 
lease  and  contracted  to  indemnify  the  land- 
lord against  any  expenses  that  would  be 
incurred  by  him  in  consequence  of  any  legal 
proceedings  taken  against  him  by  the  plain- 
tiff. 

See  also  in  this  connection  Harry  Angclo 
Co.  v.  Improved  Property  Holding  Co.  137 
App.  Div.  308,  122  N.  Y.  Supp.  199,  supra, 
"Illustrations,"  etc. 

Miscellaneous. 

In  Dclmar  Invest.  Co.  v.  Blumenfield, 
118  Mo.  App.  308,  94  S.  W.  823,  it  was  held 
that  where  the  tenant  of  a  part  of  premises 
calls  on  the  landlord  for  a  restoration  of 
his  rights  under  a  covenant  not  to  let  any 
other  portion  of  the  premises  for  the  same 
business  as  the  tenant's,  he  has  no  right 
to  abandon  the  premises  without  giving  the 
landlord  a  reasonable  time  to  effect  such 
restoration.  In  this  case  the  use  com- 
plained of  was  by  a  sublessee  of  another 
portion  of  the  premises,  and  the  landlord 
by  suit  promptly  enjoined  such  use,  but 
the  first-mentioned  tenant  abandoned  the 
premises  pending  the  injunction  proceed- 
ings, and  it  was  held  that  he  must  pay  his 
rent. 

A  lessee  of  two  blocks  subleasing  for 
amusement  purposes  a  definite  part  of  one 
block  and  an  undivided  half  of  the  other, 
and  covenanting  in  such  sublease  not  to 
L.R.A.1916C. 


conduct  any  amusement  "on  said  premises," 
is  not  restricted  as  to  the  use  of  the  prem- 
ises not  subleased  by  him,  but  covered  by 
the  lease  to  him.  Looff  v.  Seattle  Park  Co. 
59  Wash.  217,  109  Pac.  806.  The  same  was 
held  on  a  further  litigation  between  the 
same  parties,  arising  out  of  the  same  con- 
tract, but  complaining  of  a  different  breach. 
70  Wash.  363,  126  Pac.  902. 

Where  a  lease  of  a  store  to  a  jeweler 
contained  a  provision  that  during  the  term 
no  other  jewelry  store  should  be  allowed 
in  any  portion  of  the  three-story  building 
of  which  the  store  leased  was  a  part,  it 
was  held  that  there  was  no  breach  in  the 
fact  that  another  jeweler,  a  sublessee  of  a 
prior  lessee  whose  term  had  expired,  held 
over  in  the  very  store  in  question  until  h'.- 
was  removed  by  legal  proceedings  promptly 
undertaken  by  the  landlord.  Goldman  v. 
Dieves,  —  Wis.  — ,  149  N.  W.  713. 

In  Welz  v.  Rhodius,  87  Ind.  1,  44  Am. 
Rep.  747,  it  was  held  that  a  complaint  was 
not  demurrable  in  setting  up  a  verbal  agree- 
ment collateral  to  a  purchase  of  furniture 
and  the  lease  of  a  hotel,  that  the  landlord 
would  not  open  a  hotel  in  the  city;  but 
whether  the  hotel  afterward  opened  by  land- 
lord was  upon  premises  owned  by  her  or  not 
does  not  appear. 

It  may  be  noted  that  in  Coulter  v.  Nor- 
ton, 100  Mich.  389,  43  Am.  St.  Rep.  458, 
59  N.  W.  163,  it  was  held  that  a  sublessee 
of  a  cigar  and  newsroom  in  a  hotel  had  an 
action  for  damages  for  a  constructive  evic- 
tion, where  there  was  an  abandonment  of 
the  ground  floor  of  the  hotel,  the  upstairs 
rooms  being  used  for  sleeping  rooms  in 
connection  with  another  hotel  across  the 
street,  such  sublease  containing  an  agree- 
ment on  the  part  of  the  sublessors  not  to 
sell  cigars  except  those  bought  from  the 
plaintiff,  and  the  defendants  being  (it 
seems)  one  of  the  sublessors  and  the  suc- 
cessor of  the  other  sublessors.  The  case 
seems  to  have  depended  on  the  question  of 
abandonment,  it  not  appearing  whether 
cigars  were  sold  in  the  other  hotel. 

It  may  be  noted  that  in  Apollo  Cigar 
Co.  v.  O'Brien,  30  Ohio  C.  C.  710,  it  was 
held  that  there  was  no  covenant  by  the 
landlord;  that  in  Metzger  v.  Brincat,  154 
Ala.  397,  45  So.  633,  the  only  questions 
left  open  by  stipulation  were  the  amount 
of  damag(^  and  the  amount  of  rent;  and 
that  Wills  V.  Adams,  25  Times  L.  R.  85, 
is  not  sufficiently  reported  to  show  whether 
the  covenant  was  the  landlord's  or  the 
tenant's. 

For  a  case  of  a  grant  of  an  exclusive 
right  of  way  to  construct  and  maintain 
pipe  lines,  see  West  Virginia  Transp.  Co. 
v.  Ohio  River  Pipe  Line  Co.  22  W.  Va.  600, 
46  Am.  Rep.  527.  B.  B.  B. 
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ing  •  specialty  of  the  sale  of  pearls,  by 
incorporating  in  its  lease  to  the  second  ten- 
ant that  said  second  tenant  should  not 
make  a  specialty  of  the  sale  of  pearls  in 
the  demised  premises." 

From,  a  consideration  of  all  the  proposi- 
tions of  law  held  and  refused,  it  appears 
that  the  judgment  of  the  trial  court  was 
reached  from  the  application  of  the  propo^ 
sition  just  quoted  to  the  facts  in  the  case. 
The  court  erred  in  holding  this  proposition 
as  the  law.  By  covenanting  with  plaintiff 
in  error  not  to  rent  any  other  store  in  this 
building,  during  the  term  of  plaintiff  in 
error's  lease,  to  any  tenant  making  a  spe- 
cialty of  the  sale  of  pearls,  defendant  in 
error  assumed  an  obligation  which  could 
not  be  discharged  by  simply  inserting  in  the 
contract  with  the  second  tenant  a  covenant 
that  such  tenant  should  not  make  a  special- 
ty of  the  sale  of  pearls.  It  was  incumbent 
upon  it  to  do  more  than  to  insert  this  pro- 
vision in  the  second  lease.  By  the  terms 
of  its  contract  with  plaintiff  in  error,  it 
agreed  that  no  other  portion  of  its  prem- 
ises should  be  leased  to  anyone  engaged 
in  the  prohibited  line  of  business,  and,  if  it 
failed  to  prevent  any  subsequent  tenant 
from  engaging  in  the  business  of  making  a 
specialty  of  the  sale  of  pearls,  it  did  so  at 
the  risk  of  plaintiff  in  error  terminating 
his  lease  and  surrendering  possession  of  the 
premises. 

This  precise  question  has  never  been 
passed  upon  by  this  court,  so  far  as  we  are 
able  to  ascertain.  Defendant  in  error  cites 
and  relies  upon  Lucente  v.  Davis,  101  Md. 
520,  61  Atl.  622,  which  supports  its  theory. 
We  cannot  yield  our  assent  to  the  doctrine 
there  announced.  Defendant  in  error  can- 
not escape  its  obligation  by  the  mere  in- 
sertion of  a  clause  in  the  lease  with  the 
second  tenant  prohibiting  him  from  engag- 
ing in  the  line  of  business  named.  Plaintiff 
in  error  contracted  for  the  exclusive  right 
to  engage  in  this  particular  business  in  that 
building.  There  was  no  privity  between 
him  and  Sandberg,  and  he  was  powerless  to 
enforce  the  provisions  of  the  contract  be- 
tween defendant  in  error  and  Sandberg.  It 
is  idle  to  say  that  an  action  for  damages 
for  a  breach  of  contract  would  afford  him 
ample  remedy.  He  contracted  with  defend- 
ant in  error  for  the  sole  right  to  engage 
in  this  specialty  in  its  building,  and,  if 
defendant  in  error  saw  fit  to  ignore  that 
provision  of  the  contract  and  suffer  a  breach 
of  the  same,  plaintiff  in  error  had  the 
right  to  terminate  his  lease,  surrender  pos- 
session of  the  premises,  and  refuse  to  fur- 
ther perform  on  his  part  the  provisions  of 
the  contract. 

For  the  errors  indicated,  the  judgment  of 
the  Appellate  Court  and  the  judgment  of 
I..R.A.1915C, 


the  Municipal  Court  are  reversed,  and  the 
cause  is  remanded  to  the  Hunicipal  Court 
for  a  new  trinl. 

Petition  for  rehearing  denied  December  2, 
19U. 


KENTUCKY  COURT  OF  APPEAIiS. 

J.  H.  FIELDS  et  al.,  Appts., 

V. 

E.  G.  HOLLAND  et  al. 

(158  Ky.  544,  165  S.  W.  699.) 

Monopoly  —  contract  between  transfer 
companies  —  validity. 

1.  A  contract  between  competing  com- 
panies each  engaged  in  transferring  persons 
and  freight  in  a  particular  city,  by  which 
one  is  to  surrender  the  transfer  of  passen- 
gers, and  the  other  the  transfer  of  freight, 
is  invalid,  under  a  constitutional  provision 
that  no  common  carrier  shall  acquire  any 
parallel  or  competing  line  or  operate  the 
same. 

Contract  —  Illegality  —  remedies. 

2.  Neither  specific  performance  of  a  con- 
tract, its  rescission,  nor  damages  for  its 
breach,  will  be  awarded  where  it  is  illegal 
because  creating  a  monopoly  in  violation  of 
the  Constitution. 

(April  24,  1914.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Circuit  Court  for  Calloway 
County  dismissing  a  petition  filed  to  com- 
pel specific  performance  of  a  written  con- 
tract made  by  defendants  with   plaintiffs. 

Note.  —  Who  are  common  carriers  with- 
in constitutional  or  statutory  provi- 
sion directed  apeciflcally  against  sup- 
pression of  competition  between  car- 
riers. 

For  constitutional  and  statutory  provi- 
sions affecting  combinations  between  rail- 
roads to  prevent  competition,  see  the  note 
to  Gulf,  C.  &  S.  F.  R.  Co.  V.  State,  1  L.R.A. 
849. 

It  will  be  observed  that  in  Fields  v.  Hol- 
land, the  court  holds  that  the  transfer 
companies  concerned  were  common  carriers 
within  the  restrictive  provision  of  the  Ken- 
tucky Constitution. 

In  most  cases  the  provisions  against  sup- 
pression of  competition  relate  not  in  terms 
to  carriers,  but  to  persons,  corporations, 
companies,  railroads,  etc. 

In  Straight  Creek  Coal  4  Coke  Co.  v. 
Straight  Creek  Coal  Min.  Co.  135  Ky.  536, 
122  S.  W.  842,  it  was  held  that  the  plain- 
tiff, a  corporation  engaged  in  the  coal  min- 
ing business,  was  not  a  common  carrier 
vrithin  the  clause  of  the  Kentucky  Const!-  ' 
tution  prohibiting  a  corporation  engaged  in 
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and  to  enjoin  defendants  from  operating 
a  competing  omnibus  line  in  violation  of 
the  contract,  or  for  rescission  of  the  con- 
tract, or  damages  for  its  breach.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  P.  Holt,  for  appellants: 

The  contract  does  not  violate  §  201  of 
the  Kentucky   Constitution. 

I^uisviile  &  N.  R.  Co.  v.  Com.  97  Ky.  875, 
31  S.  W.  476;  Com.  ex  rel.  Breathitt  v. 
Louisville  &  N.  R.  Co.  144  Ky.  3-24,  138  S. 
\V.  291,  Ann.  Cas.  1013A,  033  ;•  Robertson 
v.  Kennedy,  2  Dana,  431,  20  Am.  Dec.  466; 
Mills  V.  State,  23  Te-x.  303;  6  Am.  &  Eng. 
Enc.  Law,  2d  ed.  238;  1  Smith's  Lead.  Cas. 
8th  ed.  Eng.  Notes  to  Coggs  v.  Bernard, 
•234. 


The  contract  is  not  void  on  the  ground 
of  public  policy,  as  being  in  restraint  of 
trade. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  851  ^ 
California  Steam  Nav.  Co.  v.  Wright,  tt 
Cal.  258,  65  Am.  Dec.  611 ;  Davis  v.  Brown, 
98  Ky.  475,  32  S.  W.  614,  36  S.  W.  5.34; 
Hill  V.  Gudgell,  9  Ky.  L.  Rep.  436;  Bar- 
rone  V.  Moselcy  Bros.  144  Ky.  294,  137  S. 
W.  1048;  Sutton  v.  Head,  86  Ky.  156,  9 
Am.  St.  Rep.  274,  5  S.  W.  410;  Skaggs  v. 
Simpson,  33  Ky.  L.  Hep.  410,  110  S.  W. 
251;  Western  Dist.  Warehouse  Co.  v.  Hob- 
son,  96  Ky.  550,  29  S.  W.  308;  Louisville 
Bd.  of  Fire  Underwriters  v.  Johnson,  133 
Ky.  797,  24  L.R.A.{N.S.)  353,  119  S.  W. 
153. 

Mr.  A.  D.  Thompson  also  for  appellants. 


the  business  of  common  carrier  from  own- 
ing mines,  although  the  plaintiff,  desiring 
a   railroad   corporation   to   build   a   switch 

4  miles  long  to  some  of  its  lands,  entered 
into  contracts  with  the  various  landowners 
through  whose  lands  it  was  proposed  to  run, 
by  which  it  was  agreed,  among  other  things, 
that  the  owner  would  convey  a  right  of  way 
50  feet  wide  to  the  coal  company,  and  the 
latter  agreed  that  the  landowner  might 
have  the  use  of  the  switch  for  transporting 
his  coal  to  market  at  a  trackage  charge  of 

5  cents  per  ton,  and  entered  into  a  contract 
with  the  railroad  that  it  would  make  cer- 
tain developments  of  coal  mines  upon  its 
land,  which  would  insure  a  large  haulage 
over  the  road,  and  to  make  good  that  con- 
tract it  leased  parts  of  its  land,  which  was 
to  be  developed  by  the  switch,  to  two  coal 
milling  companies,  and  agreed,  among  other 
things,  that,  in  consideration  for  the  pay- 
ment by  its  tenants  of  8  cents  royalty  on 
each  ton  of  coal  mined,  it  would  haul,  or 
cause  to  be  hauled,  the  coal  of  its  tenants 
to  the  railroad  for  the  purpose  of  being 
transported  to  market ;  there  being  ft  stat- 
ute authorizing  the  owner  of  a  coal  mine 
within  3  miles  of  any  navigable  stream  or 
railroad  to  condemn  a  right  of  way,  not  to 
exceed  50  feet  wide,  for  the  purpose  of  build- 
ing a  switch  or  track  in  order  to  get  his 
produce  to  market,  and  providing  that  "the 
owner  or  operator  of  such  road  shall  be, 
so  far  as  they  arc  applicable,  governed  and 
controlled  by  the  laws  relating  to  other 
railroads,  and  ahall  have  the  same  rights 
and  privileges  granted  to  corporations  own- 
ing and  operating  lines  of  railroad." 

In  this  conneetion  the  two  following  re- 
cent cases  may  be  referred  to,  while  they 
are  not  within  the  scope  of  this  note: 

In  State  ex  rel.  Winnett  v.  Union  Stock 
Yards  Co.  81  Neb.  67,  115  N.  W.  627,  it 
was  held  that  a  stock  yards  corporation 
was  a  common  carrier  within  the  consti- 
tutional and  statutory  provisions  hereafter 
referred  to,  where  it  was  authorized  by  its 
charter  to  construct  and  operate  a  railroad 
for  the  purpose  of  carrying  freight  for  the 
'  general  public,  and  it  had  constructed 
railroad  tracks  connecting  with  the  tracks 
L.R.A.1915C. 


of  other  carriers,  and  connecting  also  with 
a  large  number  of  industries  whose  plants 
were  established  upon  the  margin  of  its 
property,  and  was  engaged  in  the  carrying 
of  freight  to  the  several  industries  upon  its 
tracks  and  to  the  commission  men  who  re- 
ceived live  stock,  etc.,  and  for  such  car- 
riage of  freight  it  received  a  compensation. 
The  Constitution  created  a  state  railway 
commission  whose  powers  and  duties  "shall 
include  the  regulation  of  rates,  service, 
and  general  control  of  common  carriers 
as  the  legislature  may  provide  by  law,"  and 
the  statute  prescribing  the  powers,  etc.,  of 
the  railway  commissions,  provided  that  "the 
term  'common  carriers'  as  used  herein  shall 
be  taken  to  include  all  corporations  .  .  . 
that  may  now  or  hereafter  own,  operate, 
manage  or  control  any  railroad,  ...  or 
any  express  company,  car  company,  sleep- 
ing car  company,  freight  and  freight  line 
company,  telegraph  and  telephone  companies 
and  any  other  carrier  engaged  in  the  trans- 
mission of  messages  or  transportation  of 
passengers  or  freight  for  hire." 

In  Pipe  Line  Cases  (United  States  v. 
Ohio  Oil  Co.)  2.34  U.  S.  548,  58  L.  ed.  1459. 
34  Sup.  Ct.  Rep.  956,  the  court  construed 
the  amendment  of  1906  to  the  interstate 
commerce  act,  which  provided  "that  the 
provisions  of  this  act  shall  apply  to  any  cor- 
poration or  any  person  or  persons  engaged 
in  the  transportation  of  oil  or  other  com- 
modity, except  water  and  except  natural  or 
artificial  gas,  by  means  of  pipe  lines,  or 
partly  by  pipe  lines  and  partly  by  railroad, 
or  partly  by  pipe  lines  and  partly  by  water, 
who  shall  be  considered  and  held  to  be  com- 
mon carriers  within  the  meaning  and  pur- 
pose of  this  act,"  and  said:  "llie  words 
'who  shall  be  considered  and  held  to  be  com- 
mon carriers'  within  the  meaning  and  pur- 
pose of  this  act'  obviously  are  not  intended 
to  cut  down  the  generality  of  the  previous 
declaration  to  the  meaning  tliat  only  those 
shall  be  held  common  carriers  within  the 
act  who  were  common  carriers  in  a  techni- 
cal sense,  but  an  injunction  that  those  in 
control  of  pipe  lines  and  engaged  in  the 
transportation  of  oil  shall  be  dealt  with  as 
such."  B.  B.  B. 
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Messrs.  Ralney  T.  'Wells,  Coleman  & 
Wells,  and  Holland  &  Ryan  for  appellees. 

Settle,  J.,  delivered  the  opinion  of  tl>e 
court: 

Thia  action  was  brought  in  the  court  be- 
low by  the  appellants,  J.  H.  Fields  &  Son,  a 
partnership  at  the  time  of  making  the 
contract  hereinafter  mentioned  composed  of 
J.  U.  Fields  and  Lee  Fields,  but  later  suc- 
«-edeJ  by  Lee  Fields  and  Noah  Jloody  un- 
der the  same  style,  against  the  appellees,  E. 
O.  Holland  &,  Sou,  a  partnership  composed 
of  E.  G.  Holland  and  Oscar  Holland,  to  com- 
pel the  specific  performance  of  a  written 
contract  the  latter  made  with  appellants 
in  1900,  and  restrain  them  by  injunction 
from  operating  a  competing  omnibus  line 
in  further  violation  of  same.  The  con- 
tract, omitting  the  signatures,  is  as  fol- 
lows: '"Ihis  contract  or  agreement  tliis 
day  made  and  entered  into  by  and  between 
K.  G.  Holland  &  Son,  a  firm  composed  of 
E.  G.  liolland  and  Oscar  Holland,  doing 
a  general  transfer  business  in  the  city  of 
Murray,  Ky.,  party  of  the  first  part,  and  J. 
H.  Fields  &  Son,  a  firm  composed  of  J.  U. 
Fields  and  L.  V.  Fields,  of  the  city  of  Mur- 
ray, of  the  second  part,  witncsscth  that, 
for  and  in  consideration  of  $1,5U0  cash  in 
hand  paid,  the  receipt  of  which  is  hereby 
acknowledged  by  J.  H.  Fields  J:  Son  to  E. 
C.  Holland  &  Son,  and  the  further  con- 
sideration that  the  said  Fields  &.  Son,  nor 
either  of  them,  shall  not  at  any  time  with- 
in the  corporate  limits  of  the  city  of  Mur- 
ray, or  within  the  immediate  vicinity 
surrounding  the  corporate  limits  of  the  city 
of  Murray,  go  into  in  opposition  to  the 
said  Holland  &.  Son,  nor  cither  of  them, 
operating  the  business  of  the  transferring 
of  freight  within  said  territory,  they  have 
this  day  and  do  by  this  contract  sell  and 
deliver  unto  the  said  J.  H.  Fields  &.  Son 
the  following  described  property,  to  wit: 
Two  two-horse  busses,  being  the  busses 
owned  and  operated  by  us  in  said  city, 
and  one  two-horse  transfer  wagon — and  do 
hereby  further  agree,  which  is  a  part  of  the 
consideration  of  this  contract,  that  we 
will  not,  or  either  of  us,  at  any  time  re- 
enter or  go  into  the  business  of-  transfer- 
ring passengers  and  their  personal  Imggage, 
such  as  trunks,  etc.,  as  against  the  said 
Fields  &  Son,  or  either  of  tliem,  within  the 
corporate  limits  of  said  city,  or  within  the 
vicinity  surrounding  the  said  corporate 
limits;  and  tliey  further  and  hereby  agree 
that  they  will  not,  at  any  time  within  the 
corporate  limits  of  said  city,  or  the  vicini- 
ty surrounding  the  said  city,  go  into  the 
livery  stable  business  in  opposition  to  said 
Fields  &  Son,  or  either  of  them,  and  we 
further  assign  and  do  hereby  transfer  as 
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a  part  of  the  consideration  of  this  trade 
our  contract  with  the  United  States  gov- 
I  ernment  or  Postoflice  Department  for  the 
carrying  of  the  U.  S.  mails  from  the  depot 
in  Murray  to  the  postoflice  in  Murray  and 
return,  and  assign  to  the  said  Fields  &  Son, 
not  only  the  said  contract,  but  the  remu- 
neration thereunder,  and  agree  that  the  said 
Fields  &  Son  may  carry  the  said  mail  in 
our  name,  and  authorize  and  direct  the 
checks  amounting  to  $15  per  month  to  be 
turned  over  to  and  paid  to  them  from  this 
date,  and  furtlier  agree  that,  should  the 
said  contract  for  carrying  the  mail  be  re- 
let, not  to  bid  against  them,  or  either  of 
them,  should  they  desire  to  bid.  It  is  fur- 
ther agreed  by  and  between  the  parties 
hereto  that  each  sliall  give  to  the  other  in 
their  respective  business  herein  agreed  to 
their  goo<l  will,  and  the  same  is  here 
signed.'' 

It  appears  from  the  provisions  of  the 
contract  and  allegations  of  tiie  petition  as 
amended  that,  at  the  time  of  and  prior  to 
the  uiaking  of  tlie  contract,  appellants  and 
appellees  were  both  engaged  in  the  town 
of  Murray  and  vicinity  in  the  business  of 
hauling,  transferring,  and  delivering  pas- 
sengers and  freight  from  place  to  place  in 
and  about  the  city  and  vicinity,  and  to  and 
from  the  railroad  station,  each  firm  own- 
ing and  operating  in  tlie  business  busses, 
wagons,  and  other  vehicles  necessary  to  its 
successful  prosecution;  that  by  the  terms 
of  the  contract  appellants  sold  and  sur- 
rendered to  apiH'llees  so  much  and  all  of  the 
business  in  which  they  had  been  mutually 
engaged  as  appertained  to  the  hauling, 
transferring,  and  delivering,  within  the 
city  of  Murray  and  vicinity,  and  to  and 
from  the  railroad  station,  of  freight  of 
whatsoever  kind,  including  appellants'  good 
will,  appellants  obligating  themselves  not  to 
again  engage  in  that  character  of  business 
in  Murray  or  vicinity,  in  consideration  of 
which  undertaking  on  the  part  of  appel- 
lants, and  the  payment  by  them  to  appel- 
lees of  $1,500,  casli  in  hand,  the  latter  sold 
and  delivered  to  appellants  two  two-horse 
busses,  one  two-horse  transfer  wagon,  and 
in  addition  sold  and  surrendered  to  them 
so  much  and  all  of  the  business  that  they 
(appellees)  had  been  and  were  then  con- 
ducting as  appertained  to  the  hauling  and 
transferring  of  passengers  and  their  bag- 
gage in  Murray  and  vicinity,  and  to  and 
from  the  railroad  station,  including  their 
good  will,  and  obligated  themselves  not  to 
again  operate  busses  or  engage  in  the  busi- 
ness of  hauling  or  transferring  passengers 
or  their  baggage  in  the  same  territory; 
that  in  addition,  and  as  a  further  consid- 
eration for  the  undertaking  on  the  part  of 
appellants  mentioned  and  the  $1,500  paid 
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by  the  latter,  appellees  sold,  assigned,  and 
transferred  to  them  a  contract  with  the 
United  States  government  for  carrying  the 
mails  between  the  postofRce  in  Murray  and 
the  railroad  station,  which  paid  $15  per 
month,  and  had  a  year  to  run  from  the  date 
of  the  contract. 

It  was  further  alleged  in  the  petition  that 
the  provisions  of  the  contract  in  question 
were  in  good  faith  complied  with  and  car- 
ried out  by  appellants,  but  that  appellees, 
after  a  few  months'  apparent  compliance 
with  the  terms  thereof,  wrongfully  violated 
the  contract  by  again  engaging  in  the  busi- 
ness of  hauling  and  transferring  passengers 
and  their  baggage,  and  depriving  appel- 
lants of  the  privilege  of  carrying  the  United 
States  mails  between  the  postoiBce  and 
railroad  station  at  Murray,  and  again  car- 
rying it  themselves,  by  all  of  which  viola- 
tions of  the  contract  appellants  were  dam- 
aged in  the  sum  of  $1,500.  By  the  prayer 
of  the  petition  appellants  aslced  a  specific 
performance  of  the  contract  and  an  injunc- 
tion restraining  appellees  from  further  vi- 
olating it;  but,  if  the  court  should  be  of 
opinion  that  they  were  not  entitled  to  this 
relief,  that  they  be  granted  a  rescission  of 
contract  and  recovery  of  the  $1,500  which 
they  had  paid  appellees,  with  interest,  leas 
the  value  of  the  busses  and  wagon  pur- 
chased of  them,  and  if,  in  the  opinion  of 
the  court,  they  were  not  entitled  either 
to  the  specific  performance  or  rescission  of 
the  contract,  that  they  be  adjudged  en- 
titled to  recover  $1,500  by  way  of  damages 
for  its  violation  by  appellees. 

The  appellees,  E.  G.  Holland  &  Son  and 
E.  G.  Holland  individually,  filed  a  joint  and 
separate  answer  to  the  petition,  contain- 
ing a  traverse  of  its  averments,  and  alleg- 
ing that  the  contract  in  question  was  first 
violated  by  appellants,  who,  contrary  to  its 
provisions,  resumed  the  business  of  hauling 
and  transferring  freight  in  the  city  of  Mur- 
ray and  vicinity,  and  to  and  from  the  rail- 
road station,  in  which  business  they  were 
still  engaged  at  the  time  of  the  institution 
of  their  action.  Tlic  answer  admitted  ap- 
pellees' resumption  of  the  carrying  of  the 
mails  between  the  Murray  postofiice  and 
railroad  station,  but  alleged  that  they  were 
compelled  to  do  so  because  of  appellants' 
failure  to  carry  them  as  they  had  obligated 
themselves  by  the  contract  to  do,  and  be- 
cause of  the  liability  such  failure  imposed 
upon  appellees  on  the  bond  they  had  execut- 
ed to  the  United  States,  upon  which  they 
and  their  sureties  remained  bound,  not- 
withstanding their  assignment  of  the  mail 
contract  to  appellants.  It  was  further  al- 
leged in  the  answer  that,  at  and  subse- 
quent to  the  time  the  contract  between  ap- 
pellants and  appellees  was  entered  into, 
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there  were  two  passenger  bus  lines  and  twc 
freight  transfer  lines  being  operated  in 
Murray  and  vicinity,  one  of  these  bus  and 
freight  transfer  lines  being  operated  by  ap- 
pellants, and  the  other  by  appellees,  and 
both  being  common  carriers;  that,  by  rea- 
son of  the  operation  of  these  two  passenger 
bus  and  freight  transfer  lines,  competition 
in  passenger  and  freight  rates,  beneficial  to 
the  public,  was  maintained,  but  that,  by 
the  contract  made  between  appellants  and 
appellees,  and  following  its  execution,  there 
was  in  Murray  and  vicinity  but  one  pas- 
senger bus  line  and  one  freight  transfer 
line,  the  one  operated  by  appellants,  and 
the  other  by  appellees;  and  that  the  object 
and  effect  of  the  contract  was  to  destroy 
competition,  and  create  a  monopoly  in  the 
passenger  transfer  business  for  the  benefit 
of  appellants,  and  a  like  monopoly  in  the 
freight  transfer  business  for  the  benefit  of 
appellees,  in  violation  of  the  public  policy 
of  the  state,  and  contrary  to  the  provisions 
of  §  201  of  its  Constitution. 

The  affirmative  matter  of  the  answer  was 
controverted  by  reply,  and,  following  the 
taking  of  proof  and  submission  of  the  case, 
the  circuit  court,  by  the  judgment  rendered, 
refused  appellants  any  and  all  relief,  and 
dismissed  the  petition.  Of  that  judgment, 
appellants  strongly  complain;  hence  this 
appeal. 

It  is  manifest  from  the  pleadings  and 
evidence  in  this  case  that,  at  the  time  of 
making  the  contract  under  consideration, 
appellants  and  appellees  were  common  car- 
riers because  engaged  in  the  business  of 
carrying  both  passengers  and  freight  for 
hire  at  the  same  place;  the  business  being 
one  which  affected  not  a  few  individuals  or 
a  single  community,  but  the  entire  public. 
Persons  residing  in  the  state  or  out  of  it. 
who  visited  Murray  on  business  or  pleasure, 
or  who  shipped  merchandise  to  Murray,  or 
who  received  merchandise  therefrom,  were, 
as  much  as  the  citizens  of  Murray  and 
vicinity,  dependent  upon  these  carriers,  and 
in  a  situation  to  be  benefited  or  oppressed 
by  them.  It  may  well  be  said,  therefore, 
that  the  business  in  which  both  appellants 
and  appellees  were  engaged  was  distinctive- 
ly a  public  business. 

It  is  equaly  manifest  that  they  were  com- 
petitors in  this  public  business,  and  that 
the  effect  of  the  competition  between  them 
was  to  restrain  each  carrier  from  making 
or  maintaining  exorbitant  charges  for 
carrying  passengers  or  freight,  and  to  com- 
pel them  to  be  reasonable  and  just  in  such 
charges.  By  the  contract  in  question  the 
business  in  which  the  two  competitors  had 
theretofore  engaged  was  divided;  appel- 
lants, by  the  compulsory  provisions  of  the 
contract,   became   exclusively   a   carrier  of 
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passengers  and  their  baggage;  appellees,  by 
like  compulsion,  became  exclusively  a  car- 
rier of  freight;  and  by  this  means,  instead 
of  two  carriers  of  both  passengers  and 
freight,  there  was  left  in  Murray  but  a 
single  local  carrier  of  passengers  and  a 
single  local  carrier  of  freight.  So  the  in- 
evitable and  immediate  effect  of  the  con- 
tract was,  as  intended  by  the  parties,  to 
destroy  the  competition  previously  existing 
between  them,  and  establish  a  monopoly  for 
each  carrier  in  a  single  line  of  business.  It 
is  apparent  from  the  record  that  the  in- 
crease in  charges  for  the  carrying  of  both 
passengers  and  freight  in  Murray  and  vi- 
cinity, resulting  from  the  contract,  became 
at  once  burdensome  and  injurious  to  the 
public. 

In  riew  of  this  situation,  the  viciousness 
of  the  contract  between  appellants  and  ap- 
pellees is  clearly  established.  The  great  dis- 
favor in  which  such  contracts  are  held  both 
by  the  law  and  the  courts  is  demonstrated 
by  §  201,  Constitution,  and  the  numerous 
decisions  declaring  them  void.  The  section 
of  the  Constitution,  supra,  provides:  "No 
railroad,  telegraph,  telephone,  bridge  or 
common  carrier  company  shall  consolidate 
its  capital  stock,  franchises  or  property,  or 
pool  its  earnings,  in  whole  or  in  part,  with 
any  other  railroad,  telegraph,  telephone, 
bridge  or  common  carrier  company,  owning 
a  parallel  or  competing  line  or  structure,  or 
acquire  by  purchase,  lease  or  otherwise, 
any  parallel  or  competing  line  or  structure, 
or  operate  the  same;  nor  shall  any  railroad 
company  or  other  common  carrier  combine 
or  make  any  contract  with  the  owners  of 
any  vessel  that  leaves  or  makes  port  in  this 
state,  or  with  any  common  carrier,  by 
which  combination  or  contract  the  earnings 
of  one  doing  the  carrying  are  to  be  shared 
by  the  other  not  doing  the  carrying." 

Tt  will  be  observed  that  the  inhibition 
in  this  section  includes  any  and  every  char- 
acter of  common  carrier  company,  and  pre- 
vents it  from  acquiring  or  operating  by 
purchase,  lease,  or  otherwise,  any  parallel 
line  or  competing  business.  It  therefore  ap- 
plies to  appellants  and  appellees  and  the 
contract  made  by  them.  Where  there  are, 
in  the  same  city  or  town,  two  competing 
transfer  companies,  whether  incorporated 
or  copartnerships,  engaged  in  the  business 
of  operating  busses  or  other  vehicles  in 
hauling  passengers  and  freight,  they  are 
as  much  common  carriers  as  a  railroad 
company,  and  the  busses  and  other  vehicles 
operated  by  them  are  competing  lines  in 
the  meaning  of  the  section  of  the  Constitu- 
tion, supra. 

As  previously  stated,  there  are  numerous 
decisions,  many  of  them  from  this  court, 
condemning  such  contracts.  Thus,  in  Louis- 
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ville  4  N.  R.  Co.  v.  Com.  97  Ky.  675,  31 
S.  W.  476,  and  in  Com.  v.  Louisville  & 
N.  R.  Co.  144  Ky.  324,  138  S.  W.  291,  Ann. 
Cas.  1913A,  633,  we  held  that  a  court  of 
equity  has  jurisdiction  in  an  action  by  the 
state  to  enjoin  a  railroad  company  from 
doing  acts  illegal  and  injurious  to  the 
public;  and  in  each  case  the  Louisville  k 
Nashvile  Railroad  Company  was  prevented 
by  injunction  from  consummating  the  pur- 
chase of  a  parallel  or  competing  line  in 
violation  of  §  201  of  the  state  Constitution. 
Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep. 
714.  Again,  in  Calor  Oil  &  Gas  Co.  v.  Fran- 
rell,  128  Ky.  715,  36  L.R.A.(N.S.)  456,  109 
S.  W.  328,  we  held  that  a  lease  granting 
to  a  gas  company  the  exclusive  right  to 
construct  pipe  lines  across  the  lessor's  land 
was  void  as  against  public  policy,  in  so  far 
as  it  excluded  others  from  crossing  the 
tract. 

Such  contracts  between  persons  and  com- 
panies other  than  common  carriers  have 
also  been  condemned  by  this  court.  One  of 
the  latter  cases  is  that  of  Clemons  v. 
Meadows,  123  Ky.  178,  6  L.R.A.(N.S.)  847, 
124  Am.  St.  Rep.  339,  94  S.  W.  13,  in  which 
it  was  held  that  a  contract  between  com- 
peting proprietors  of  hotels  in  a  town, 
whereby  one  of  them  agreed  to  keep  his 
hotel  closed  for  three  years,  reserving  the 
right  to  rent  the  same  for  offices  and  for 
roomers,  and  whereby  the  other  agreed  to 
pay  a  specified  sum  monthly  to  the  former 
during  the  three  years,  was  in  restraint  of 
trade  and  illegal,  since  a  hotel  is  a  quasi 
public  institution,  and  an  agreement  by  a 
proprietor  not  to  perform  a  duty  imposed 
on  him  by  law  is  in  contravention  of  pub- 
lic policy.  Anderson  v.  Jett,  89  Ky.  375, 
6  L.R.A.  390,  12  S.  W.  670. 

Another  such  case  is  that  of  Arctic  lee 
Co.  V.  Franklin  Electric  A  Ice  Co.  145  Ky. 
32,  139  S.  W.  1080,  in  which  it  was  held 
that  an  agreement  of  an  ice  plant  to  sell  to 
another  ice  plant  its  entire  output,  and 
not  to  sell  otherwise,  was  in  effect  to  re- 
move competition,  which  made  the  contract 
one  in  restraint  of  trade,  and  violative  of 
§  3915,  Ky.  Stat.  This  was  necessarily  so, 
because  the  intent  and  effect  of  the  contract 
was  to  create  a  monopoly.  The  one  party 
neither  sold  nor  leased  its  plant;  but,  in 
consideration  that  it  was  given  control  of 
the  ice  business  in  the  locality  and  the  en- 
tire output  of  its  rival  in  business,  it 
agreed  not  to  operate  its  plant  in  the 
territory  affected.  Merchants'  Ice  4  Cold 
Storage  Co.  r.  Rohrman,  138  Ky.  530.  30 
L.R.A.(N.S.)  973,  137  Am.  St.  Rep.  390, 
128  8.  W.  599. 

The  same  question  was  also  raised  in 
Tuscaloosa  Ice  Mfg.  Co.  v.  Williams,   127 
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Ala.  110,  50  L.E.A.  175,  85  Am.  St.  Rep. 
125,  28  So.  G69.  In  that  case  one  of  two 
ice  companies  which  were  owned  and  being 
operated  in  Tuscaloosa  agreed,  for  a  stipu- 
lated sum,  to  be  paid  by  the  other,  not  to 
run  its  plant  for  live  years  at  Tuscaloosa. 
Upon  the  other  company's  making  default 
in  the  payment  agreed  on,  suit  was  brouglit 
to  enforce  its  collection.  The  defendant 
pleaded  that  the  contract  was  void  as  being 
in  restraint  of  trade  and  against  public 
policy.  On  the  other  hand,  the  plaintiff 
contended  that  the  contract  was  not  void 
because  it  was  limited  both  as  to  time 
and  territory.  The  court,  however,  held 
the  contract  void,  and  in  so  holding  in  the 
opinion  said:  "Its  purpose  and  cITect  are 
not  to  protect  the  covenantee  in  the  legiti- 
mate use  of  something  he  has  acquired 
from  the  covenantor,  but  to  secure  to  him 
the  legitimate  use,  or  the  use  in  an  illegiti- 
mate way,  of  that  which  he  already  has,  in 
respect  of  which  there  is  no  reason  or  oc- 
casion for  the  covenantor  to  assume  any 
obligation  of  protection.  Such  an  under- 
taking in  restraint  of  trade,  however  limit- 
ed as  to  time  and  place,  would  seem,  upon 
all  general  principles,  though  we  know  of 
no  case  expressly  and  directly  so  deciding, 
to  be  necessarily  unreasonable  and  vicious 
on  the  consideration  alone  that  it  is  not 
entered  into  nor  has  it  the  effect  of  protect- 
ing some  business,  practice,  trade,  or  in- 
terest which  the  covenantor  has  sold  to  the 
covenantee.  The  undertaking  involved  in 
this  ease  is  precisely  of  that  class,  and 
must  fail  upon  the  principle  we  have  been 
discussing." 

There  is  another  line  of  cases  which  liold 
that  a  contract  in  partial  restraint  of 
trade  will  be  upheld  wlien  it  is  an  incident 
to  and  is  in  support  of  another  contract 
or  sale  in  which  the  covenantor  has  an  in- 
terest which  is  in  need  of  protection,  but 
that  contracts  of  this  kind  will  be  enforced 
only  when  the  restraint  is  no  more  exten- 
sive than  is  reasonably  required  to  protect 
the  interest  of  the  party  in  whose  favor  it 
is  given,  and  is  not  so  large  as  to  interfere 
with  the  interests  of  the  public.  Among 
the  cases  included  in  the  class  last  men- 
tioned is  that  of  Barrone  v.  Moseley  Bros. 
144  Ky.  698,  139  S.  W.  809,  and  Linneman 
V.  Allison,  142  Ky.  309,  134  S.  W.  134.  The 
instant  case,  however,  is  not  controlled  by 
the  principle  announced  in  the  two  cases 
last  mentioned,  but  by  that  declared  in 
demons  v.  Meadows,  Anderson  v.  Jctt, 
Merchants'  Ice  &  Cold  Storage  Co.  v.  Rohr- 
man;  Arctic  Ice  Co.  v.  Franklin  Electric 
&  Ice  Co.;  Tuscaloosa  Ice  Mfg.  Co.  v.  Wil- 
liams; Louisville  &  N.  R.  Co.  v.  Com.;  and 
Com.  V.  Louisville  &  X.  R.  Co.,  —  supra: 
for  the  contract  is  not  one  made  for  the 
L.R..A.191.5C. 


protection  of  a  private  right  which  it  creat- 
ed with  an  incidental,  partial,  and  reason- 
able restraint  of  trade,  but  is  one  made  be- 
tween common  carriers  without  limit  as  to 
time,  and  with  the  direct  purpose  to  re- 
strain trade,  and  create  a  monopoly  detri- 
mental to  the  public  good  in  favor  of  each 
of  the  contracting  parties,  which,  if  en- 
forced, it  would  necessarily  do.  It  there- 
fore follows  that,  in  adjudging  it  void,  the 
circuit  court  did  not  err. 

If  correct  in  this  view,  it  further  fol- 
lows tliat  the  circuit  court  did  not  err  in 
refusing  to  rescind  the  contract,  or  to 
award  appellants  damages  for  its  breach  by 
appellees,  for  it  is  a  well-recognized  rule 
that  the  courts  will  not  grant  relief  to  the 
parties  to  an  illegal  contract,  or  allow  a 
recovery  of  damages  by  either  against  the 
other  for  its  breach.  The  contract  being 
against  public  policy,  and  tlie  parties  in 
pari  delicto,  no  right  of  action  can  be  predi- 
cated thereon  by  either  of  them.  They  will 
be  left  by  the  court  where  their  own  con- 
duct placed  them.  Ratcliffe  v.  Smith,  13 
Bush,  172;  Chesapeake  &  O.  R.  Co.  v.  Mays- 
ville  Brick  Co.  132  Ky.  643,  110  S.  \V. 
1183;  Hancock  v.  Louisville  &  N.  R.  Co. 
145  U.  S.  416,  30  L.  ed.  757,  12  Sup.  Ct 
Rep.  969;  Harriman  v.  Northern  Securi- 
ties Co.  197  U.  S.  244,  49  L.  ed.  739,  25 
Sup.  Ct.  Rep.  493. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 
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J.  P.  HOSTETTER  et  al.,  Appts., 

V. 

ATTILLA  GREEN. 

(159  Ky.  611,  167  S.  W.  939.) 

Judgment  —  denying    divorce  —  effect 
on  action  for  alienation  of  affections. 

1.  A  judgment  granting  a  wife  a  divorce 
for  abandonment  and  denying  one  against 
her  for  that  cause  is  no  bar  to  a  suit  by 
her  former  husband  against  her  parents  for 
the  alienation  of  her  affections  from  him. 


note.  —  Conclufiiveneas  as  to  third  per- 
sons of  decree  in  suit  for  divorce  or 
annnltnent  as  to  the  facta  adjudicat^ed 
as  distinguished  from  the  status  es- 
tablished. 

The  earlier  cases  on  this  question  are  dis- 
cussed in  the  note  to  Luke  v.  Hill,  38  L.R.A. 
(N.S.)    .'559. 

A  judgment  in  an  action  for  divorce  in 
which  the  wife  was  awarded  an  absolute  di- 
vorce on  the  ground  of  the  husband's  adul- 
tery with  a  co-respondent  who  is  subse- 
quently made  a  defendant  in  an  action  in 
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Evidence  —  record  In  prior  suit. 

2.  The  record  upon  which  a  divorce  was 
granted  to  a  woman  against  lier  husband  is 
not  admissible  in  an  action  by  liim  against 
her  parents  for  tlie  alienation  of  her  affec- 
tions, if  it  contains  no  admissions  tending 
to  defeat  his  right  of  action. 

Wltnoss  —  divorced  wife  —  action     by 
husband  a^inst  parents. 

3.  A  woman  who  has  secured  a  divorce 
from  her  husband  is  not  precluded  from 
testifying,  in  an  action  by  him  against  her 
parents  for  the  alienation  of  lier  affections, 
that  the  parents  offered  to  provide  a  farm 
for  the  husband  and  wife  to  live  on,  by  a 
statute  providing  that  neither  husband  nor 
wife  shall  testify  while  the  marriage  exists, 
nor  afterwards,  concerning  any  communica- 
tion between  them  during  marriage. 

<June  19,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Cpurt  for  Franklin  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  alienation 
by  defendants  of  his  wife's  affections  from 
him.     Beveraed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fonnan  &  Forntan,  for  appel- 
lants :     . 

A  decree  in  a  divorce  suit  is  a  judgment 
in  rem  and  binding  not  only  upon  parties 
and  privies,  but  upon  all  the  world  as  well. 

2  Black,  Judg.  §§  795,  803;  Gleason  v. 
Knapp,  50  Mich.  291,  66  Am,  Rep.  388, 
22  N.  W.  865. 

Refusal  to  permit  the  introduction  of  the 
proceedings  in  the  divorce  case  was  revers- 
ible error. 

Bell  V.  Merrificld,  109  N.  Y.  202,  4  Am. 
St.  Rep.  43«,  16  X.  E.  55;  Bcrptman  v. 
Solomon,  143  Ky.  .581,  136  S.  \V.  1010. 

The  refusal  of  the  trial  court  to  permit 
plaintiff's  divorced  wife  to  testify  on  their 
behalf  was  prejudicial  error  of  the  gravest 
character. 

Short  T.  Tinsley,  1  Met.  (Ky.)  307,  71 
Am.  Dec.  482;  Storms  v.  Storms,  3  Bush, 
77;  English  v.  Cropper,  8  Bush,  293;  Els- 


wick  T.  Com.  13  Bush,  156;  Com.  v.  Sapp, 
00  Ky.  580,  29  Am.  St.  Rep.  405,  14  S.  W. 
834;  Fay  v.  Guynon,  131  Mass.  31;  Com. 
V.  Griffin,  110  Mass.  181;  Higbee  v.  Mc- 
Millan, 18  Kan.  133;  State  v.  Center,  35 
Vt.  378;  McCague  v.  Miller,  3«  Ohio  St. 
595;  Lyon  v.  Prouty,  154  Mass.  488,  28 
X.  E.  008;  Mercer  v.  Patterson,  41  Ind. 
440;  Mitchell  v.  Mitchell,  80  Tex.  101,  15 
S.  W.  705;  Metropolitan  L.  Ins.  Co.  t. 
Thomas,  32  Ky.  L.  Rep.  770,  106  S.  W. 
1175;  Leucht  v.  Leucht,  129  Ky.  700,  130 
Am.  St.  Rep.  486,  112  S.  W.  84.'5. 

Mr.  Ira  Julian  also  for  appellants. 

Messrs.  Scott  &  Hamilton,  for  appellee: 

The  error  in  refusing  to  permit  the  wife 
of  appellee  to  testify  was  harmless  because 
the  facts  sought  to  be  proved  by  her  were 
admitted  by  the  appellee  in  the  trial  of  the 
case. 

Dickerson  v.  Wilson,  2  J.  J.  Marsh.  496; 
long  V.  Douthitt,  142  Ky.  427,  134  S.  W. 
453;  Farmers'  Bank  v.  Wickliffc,  134  Ky. 
627,  121  S.  \V.  498. 

Turner,  J.,  delivered  the  opinion  of  the 
court : 

In  February,  1903,  appellee,  Attilla 
Green,  was  married  to  Miss  Whitney  Hos- 
tetter,  daughter  of  appellants.  The  young 
people  lived  with  the  husband's  parents  on 
a  farm  adjoining  that  of  appellants  until 
early  in  the  fall  of  1909,  when  they  moved 
to  Alton;  but  shortly  after  the  removal 
the  wife  was  stricken  with  typhoid  fever, 
and  it  was  deemed  best  that  she  should 
be  taken  to  the  home  of  her  parents,  which 
was  done.  While  there,  differences  arose 
between  the  husband  and  her  parents  which 
resulted  in  his  leaving;  he  claiming  that  he 
had  been  forbidden  the  premises  by  her 
father.  In  February,  1910,  he  instituted  an 
action  against  the  appellants,  the  parents 
of  his  wife,  seeking  damages  for  their  al- 
leged alienation  of  his  wife's  affections. 
Upon  the  first  trial  he  was  awarded  a  judg- 
ment against  them  for  $1,500,  which  upon 
appeal  to  this  court  was  reversed   chiefly 


damages  for  alienation  of  affections,  is  not 
binding  upon  such  defendant  in  the  action 
for  alienation  of  affections,  although  she 
voluntarily  appeared  and  demanded  service 
of  the  complaint  in  the  divorce  action, 
where  the  judgment  roll  does  not  in  any 
manner  disclose  that  she  became  a  party 
to  the  divorce  action  or  appeared  on  the 
trial  of  the  action  and  contested  the  allega- 
tions of  adultery,  and  there  is  no  evidence 
that  she  ever  answered  in  the  action,  or 
that  she  was  properly  placed  in  default  in 
not  appearing  upon  the  trial.  Hendrick  v. 
Biggar,  209  X.  Y.  440,  103  N.  E.  763.  A 
statute  involved  in  this  case  provided  for 
service  of  a  copy  of  the  complaint  in  a  di- 
vorce action  in  which  the  ground  on  which 
L.R.A.1915('. 


the  divorce  is  sought  is  adultery,  upon  the 
co-respondent  named  therein,  and  if  no  such 
service  be  made,  any  co-respondent  may  at 
any  time  before  the  entry  of  judgment'  ap- 
pear either  in  person  or  by  attorn^  in  said 
action  and  demand  of  the  plaintiff's  attor- 
ney a  copy  of  the  summons  and  complaint, 
and  giving  such  co-respondent  the  right  to 
appear  and  defend  such  action  so  far  as  the 
issues  affect  him. 

Under  this  statute,  a  co-respondent  may. 
by  appearing  in  the  action,  become  bound 
by  the  judgment  in  the  divorce  proceedings. 
Hendrick  v.  Beggar,  supra. 

The  decision  in  this  case  was  approved  in 
Raymond  v.  Williston,  213  Fed.  525. 

W.  A.  E. 
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for  eri-ora  in  the  instructions  and  the  ad- 
mission of  evidence.  Hostetter  v.  Green, 
160  Ky.  551,  150  S.  VV.  652.  In  October, 
1911,  appellee's  wife  instituted  an  action 
against  him  for  support  and  maintenance, 
in  which  action  he  answered  and  by  way  of 
counterclaim  asked  for  an  absolute  divorce, 
charging  abandonment,  whereupon  she 
amended  her  petition  and  prayed  for  an  ab- 
solute divorce  upon  the  same  ground,  and 
that  alimony  be  awarded  her.  The  circuit 
court  granted  her  a  divorce,  and  alimony 
at  the  rate  of  $10  per  month.  The  hus- 
band appealed  to  this  court,  complaining 
of  the  allowance  of  alimony,  and  the  wife 
prosecuted  a  cross  appeal  because  the  lower 
court  had  refused  to  allow  her  a  lump 
sum  in  full  of  alimony.  This  court,  hav- 
ing no  power  to  review  the  judgment  of  the 
circuit  court  granting  the  divorce,  declined 
to  pass  upon  whether  or  not  it  was  prop- 
erly granted,  but,  upon  the  question  of  ali- 
mony, considered  the  evidence  and  sus- 
tained the  wife's  contention,  and  directed 
that  a  lump  sum  be  allowed  her  as  alimony. 
(Jreen  v.  Green,  152  Ky.  486,  153  S.  W.  775. 
It  will  be  observed,  however,  that  this  court 
in  passing  upon  the  question  of  alimony 
in  that  ca^e  did  not  undertake  to  pass  upon 
the  merits  of  the  contentions  between  the 
parties,  but  held  that,  although  the  wife 
be  partially  in  fault,  yet,  if  there  be  equal 
or  some  fault  upon  the  part  of  the  husband 
and  no  moral  delinquency  upon  the  wife's 
part,  she  would  nevertheless  be  entitled  to 
alimony  if  she  had  no  estate  or  income  of 
her  own.  Upon  the  return  of  this  case  to 
the  circuit  court,  it  was  retried,  and  the 
appellee  obtained  a  verdict  and  judgment 
against  appellants  for  $2,500  in  damages, 
and  from  that  judgment  this  appeal  is 
prosecuted. 

Four  grounds  for  reversal  are  relied 
upon:  (1)  That  the  lower  court  erred  in 
refusing  to  permit  to  be  filed  an  amended 
answer  attempting  to  plead  the  judgment 
in  the  divorce  case  between  appellee  and 
his  wife  as  a  bar  to  this  suit  for  aliena- 
tion; (2)  because  the  court  refused  to  per- 
mit appellant  to  read  in  evidence  in  this 
case  the  record  and  proceedings  and  judg- 
ment in  the  divorce  case;  (3)  because  of 
the  refusal  by  the  lower  court  to  permit  ap- 
pellant to  prove  by  appellee's  divorced  wife 
certain  things  which  are  shown  by  avowals 
in  the  record;  and  (4)  because  the  court 
on  the  trial  refused  to  instruct  the  jury 
in  substance  that  if  the  offers  of  appellee's 
wife  to  again  live  with  him  were  made  in 
frood  faith  and  refused  by  him  they  then 
should  find  for  the  defendant.  These  ques- 
tions will  be  considered  in  the  order  named. 

In  the  divorce  case  each  of  the  parties 
relied  upon  the  charge  of  abandonment  and 
L.R.A.1915C. 


sought  a  divorce  upon  that  groimd;  and 
upon  the  return  of  this  case  to  the  circuit 
court,  after  the  reversal,  the  defendants 
tendered  an  amended  answer,  setting  up,  in 
substance,  that  the  plaintiflT  in  this  action 
had  in  the  divorce  case  relied  upon  the 
same  facts  to  establish  bis  charge  of  aban- 
donment as  he  relies  upon  in  this  action  to 
establish  his  charge  of  alienation,  and 
pleading  that  in  the  divorce  case  this  issue 
had  been  determined  against  him  and  hi& 
wife  granted  a  divorce,  and  that  judgment 
is  pleaded  in  bar  of  any  right  to  recover 
in  this  action.  The  lower  court  refused  to 
permit  this  pleading  to  be  filed,  and  that 
action  is  urged  as  cause  for  reversal. 

The  argument  for  appellant  is  that  a 
judgment  in  a  divorce  case  is  a  judgment 
in  rem,  and  therefore  binding  not  only  up- 
on the  parties  thereto,  but  upon  the  whole 
world,  and  that,  inasmuch  as  the  evidence 
in  that  case  and  this  was  substantially  tJie 
same,  that  issue  is  res  judicata  as  to  ap- 
pellee, and  he  is  precluded  from  again  liti- 
gating it.  But  this  contention  is  not 
sound;  the  appellants  in  this  action  were 
not  parties  to  the  divorce  suit,  and  in  the 
nature  of  things  could  not  have  been,  nor 
is  the  wife  a  party  to  this  suit;  the  judg- 
ment in  the  divorce  suit  is  binding  upon 
the  appellants  in  this  suit  only  in  so  far 
as  it  fixed  the  status  of  the  parties  to  the 
divorce  suit.  While  the  evidence  in  the 
two  actions  may  be  substantially  the  same, 
the  pleadings  presented  essentially  different 
causes  of  action;  in  the  divorce  suit  the 
issue  was  which  party  had  abandoned  the 
other,  while  in  this  suit  is  involved  the 
issue  whether  the  parents  of  the  wife,  prior 
to  the '  abandonment,  were  guilty  of  such 
conduct  and  of  exercising  such  influence 
over  their  daughter  as  alienated  her  affec- 
tions from  the  appellee  and  thereby  brought 
about  the  abandonment. 

It  does  not  follow  that,  if  Green  did 
abandon  his  wife,  the  abandonment  might 
not  have  been  forced  upon  him  by  reason 
of  the  hostility  of  the  Hostetters  to  him, 
and  their  influence  over  their  daughter, 
coupled  with  mistreatment  of  him,  might 
have  driven  him  to  abandoning  his  wife 
when  such  abandonment  would  not  have 
been  necessary  and  would  never  have  taken 
place  except  for  their  mistreatment  of  him 
and  their  conduct  in  prejudicing  their 
daughter  against  him.  Abandonment  of  a 
wife  by  the  husband  docs  not  necessarily 
mean  that  her  affections  have  not  thereto- 
fore been  alienated  from  him  by  other  per- 
sons. The  issue  of  abandonment  in  a  di- 
vorce case  between  husband  and  wife,  and 
the  issue  of  alienation  of  affections  between 
either  of  them  and  third  parties  in  another 
and  distinct  case,  are  in  no  sense  akin  to 
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each  other;  and  because  the  evidence  in 
the  two  eases  may  be  substantially  the 
same  is  no  reason  why  a  judgment  in  one 
should  be  a  bar  to  the  other. 

It  is  not  inconceivable  that,  even  if  the 
evidence  in  the  two  cases  were  exactly  the 
same,  that  it  might  not  uphold  a  charge 
of  abandonment  in  the  one  case^  and  the 
charge  of  alienation  in  the  other.  In  the 
divorce  case  the  appellee  was  barred  by  law 
from  testifying,  while  in  this  cage  for  the 
first  time  he  was  permitted  by  his  own  evi- 
dence to  give  his  version  of  the  differences 
between  him  and  his  wife  and  what  brought 
them  about.  It  would  be  unjust  to  ap- 
pellee to  deny  him  the  right  to  be  heard 
on  the  issues  raised  in  this  suit,  where  he 
may  under  tlie  law  testify,  because  in  a 
previous  action  between  him  and  another 
upon  different  issues,  where  he  was  barred 
from  testifying,  the  same  facts  were  held 
against  him  upon  the  issues  there  pending. 
He  has  not  had  his  day  in  court  as  between 
him  and  appellants  upon  the  issues  between 
them,  and  for  the  first  time  in  this  case  was 
permitted  to  testify  about  these  facts. 

This  exact  question  has  never  been  passed 
upon  in  this  state,  and  so  far  as  our  in- 
vestigation goes  has  not  been  directly 
passed  upon  elsewhere.  We  find,  however, 
in  21  Cyc.  page  1620,  the  general  proposi- 
tion laid  down  that  a  husband  may  recover 
for  alienation  of  his  wife's  affections  even 
though  she  had  previously  been  granted  a 
divorce. 

The  appellants  rely  upon  the  Michigan 
case  of  Gleason  v.  Knapp,  56  Mich.  291, 
56  Am.  Sep.  388,  22  N.  W.  865,  as  sustain- 
ing their  position;  but  that  was  a  suit  by 
Gleaaon  against  Knapp  for  criminal  con- 
versation with  his  wife,  and  the  court  mere- 
ly held  that,  as  Gleason  had  failed  to  plead 
his  wife's  adultery  as  a  defense  in  a  pre- 
vious divorce  suit  between  them,  that  he 
was  estopped  to  assert  his  wife's  adultery  in 
the  suit  against  Knapp.  But,  even  if  that 
might  be  held  applicable  here,  it  has  since 
been  modified  and  practically  overruled  by 
the  Michigan  court  itself. 

It  is  next  contended  by  appellants  that 
the  lower  court  erred  in  refusing  them  the 
right  to  read  in  evidence  the  record  in  the 
divorce  case,  and  they  rely  upon  the  case 
of  Bergman  v.  Solomon,  143  Ky.  581,  136  S. 
W.  1010,  as  settling  that  question  in  their 
favor.  In  that  case,  however,  the  divorce 
record  disclosed  that  the  plaintiff  in  the 
alienation  suit  had  filed  an  answer  in  the 
divorce  suit,  but  had  subsequently  with- 
drawn it  and  thereby  admitted  the  charges 
made  against  him  by  his  wife,  and  the 
court  merely  held  that  the  record  was  com- 
petent to  show  these  admissions  by  him. 
But  in  this  case  there  is  no  such  state  of 
L.R.A.191.5C. 


record;  the  record  of  the  divorce  case  here 
shows  no  admissions  of  any  kind  by  the 
appellee. 

Before  the  last  trial  of  this  case  a  di- 
vorce had  been  granted  to  the  wife  of  the 
appellee,  and  she  was  offered  as  a  witness 
for  the  appellants,  and  the  lower  court  de- 
clined to  permit  her  to  testify,  and  they 
are  complaining  of  that  action. 

Section  606  of  the  Civil  Code  provides, 
among  otlier  things:  "Neither  a  husband 
nor  his  wife  shall  testify  while  the  marriage 
exists  or  afterwards  concerning  any  com- 
munication between  them  during  marriage. 
Nor  shall  either  of  them  testify  against  the 
other." 

It  was  avowed  the  witness,  if  permitted 
to  answer,  would  state  that  in  December, 
1909,  in  her  presence  the  appellant  J.  P. 
Hostetter  stated  to  the  appellee.  Green,  that 
he  (Hostetter)  and  his  family  were  going 
to  move  from  Franklin  county  to  Fayette 
county,  and  that  Green  might  take  his 
( Hostetter's )  farm,  rent  free,  and  live 
there  with  his  wife,  and  that  Green  declined 
said  proposition,  and  left  the  place  and 
never  returned. 

It  is  apparent  from  the  express  wording 
of  the  section  of  the  Code  quoted  that  nei- 
ther the  husband  nor  the  wife  is  a  com- 
petent witness  to  testify  against  the  other 
during  the  existence  of  the  marriage  re- 
lation; but  in  this  case  it  was  sought,  so 
far  as  that  part  of  the  avowal  above  re- 
ferred to  is  concerned,  to  show  by  the 
divorced  wife  the  conversation  had  between 
her  father  and  her  then  husband  which  was 
in  no  sense  a  communication  between  her 
and  her  husband  growing  out  of  the  mari- 
tal relation.  She  heard  the  conversation 
between  her  father  and  Green  just  as  any 
other  witness  might  have  heard  it  if 
present,  and  we  are  aware  of  no  reason 
of  public  policy  which  denies  to  a  litigant 
the  right  to  introduce  the  evidence  of  his 
divorced  wife  against  the  husband,  al- 
though the  occurrence  took  place  during 
their  marriage,  if  it  did  not  grow  out  of, 
and  she  did  not  acquire  the  knowledge 
through  or  by  reason  of,  the  marital  re- 
lation. The  evidence  offered  was  in  no 
sense  a  communication  from  the  husband 
to  the  wife,  and  had  no  connection,  what- 
ever, with  the  marital  relations  between 
them;  it  was  a  transaction  between  her 
husband  and  another  which  only  happened 
to  take  place  in  her  presence. 

The  case  of  Com.  v.  Sapp,  90  Ky.  580, 
29  Am.  St.  Rep.  405,  14  S.  W.  834,  was 
where  the  commonwealth  offered  to  intro- 
duce the  divorced  wife  as  a  witness  against 
Sapp,  who  had  been  indicted,  charged  with 
attempting  to  poison  her,  and  the  court  in 
discussing    her    competency    as    a   witness 
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said:  "If  the  proposed  testimony  violates 
marital  confidence  in  the  slightest  degree, 
or  tends,  however  slightly,  to  impair  the 
rule  for  its  protection,  the  highest  consider- 
actions  forbid  its  introduction.  The  word 
'communication,'  therefore,  as  used  in  our 
statute,  should  be  given  a  liberal  construc- 
tion. It  should  not  be  confined  to  a  mere 
statement  by  the  husband  to  the  wife  or 
vice  versa,  but  should  be  construed  to 
embrace  all  knowledge  upon  the  part  of 
the  one  or  the  other  obtained  by  reason 
of  tlie  marriage  relation,  and  which,  but 
for  the  confidence  growing  out  of  it,  would 
not  have  been  known  to  the  party.  The  rea- 
son of  this  rule  does  not  apply,  however,  to 
facts  known  to  a  surviving  or  divorced  hus- 
band or  wife,  independent  of  the  existence 
of  the  former  marriage,  although  the 
knowledge  was  derived  during  its  existence, 
and  relates  to  the  transactions  of  the  one 
or  the  other;  therefore,  the  rule  should  not 
be  applied  in  such  a  case.  What  the  state 
proposed  to  prove  by  the  divorced  wife  in 
this  case  was  not  any  communication  or 
knowledge  which  can  fairly  be  considered 
as  having  come  to  lier  by  reason  of  her 
being  then  the  wife  of  the  accused." 

The  case  of  Elswick  v.  Com.  13  Bush, 
135,  was  where  a  defendant  charged  with 
grand  larceny  offered  to  introduce  his  di- 
vorced -wife  as  a  witness,  and  the  trial 
court  refused  to  permit  it.  In  reversing 
that  judgment  for  that  reason  the  court 
said:  "Information  coming  to  a  husband 
or  wife  in  consequence  or  by  reason  of  the 
existence  of  the  marriage  relation  is  to  be 
treated  as  confidential,  and  the  confidence 
which  the  law  creates  while  the  parties  re- 
main in  the  most  intimate  of  all  relations 
cannot  be  broken  even  after  that  relation 
has  been  dissolved.  .  .  .  But  the  reason 
for  this  rule  does  not  apply  to  facts  known 
to  a  surviving  or  a  divorced  husband  or 
wife  independent  of  the  previous  existence 
of  the  marriage.  Accordingly,  in  an  ac- 
tion by  a  husband  for  criminal  conversa- 
tion with  a  wife  from  whom  he  had  subse- 
quently been  divorced,  she  was  held  to  be 
a  competent  witness  to  prove  the  charge 
laid  in  the  liusband's  declaration." 

It  may  be  said  to  be  settled  in  this  state 
that  a  divorced  husband  or  wife  is  a  com- 
petent witness  against  his  or  her  former 
spouse  as  to  any  matter  occurring  during 
the  marriage  relation  which  was  not  a  con- 
fidential communication  between  them,  and 
of  which  they  did  not  acquire  knowledge  by 
reason  of  that  relation.  Only  that  part  of 
the  avowal  referred  to  in  this  opinion,  how- 
ever, was  competent. 

Upon'  the  trial  below  the  appellant  offered 
an  instruction  in  substance  that,  if  tlie 
offers  of  the  appellee's  wife  to  return  to 
L.R.A.1916C. 


and  live  vrith  him  were  made  in  good  faith 
and  were  refused  by  him,  that  they  should 
find  for  the  defendants;  this  instruction 
the  lower  court  refused  to  give.  It  is  suffi- 
cient to  say  in  answer  to  tills  that  not  only 
was  this  idea  embraced  in  th«  instructions 
given  by  the  court,  but  that,  if  it  waa  not, 
the  former  opinion  of  this  court  directed 
the  instructions  to  be  given,  and  is  there- 
fore conclusive. 

For  the  reason  given,  the  judgment  i» 
reversed,  with  directions  to  grant  appel- 
lants a  new  trial,'  and  for  further  proceed- 
ings consistent  herewith. 

Petition  for  rehearing  denied. 


KENTUCKY  COURT  OF  APPEAIiS. 

BEN  H.  AUBREY,  Admr..  etc.,  of  James  H. 
Aubrey,  Deceased,  Appt., 

V. 

D.  C.  STIMSON. 

(160  Ky.  563,  169  S.  W.  991.) 

Corporation  —  liability  of  director  for 
Injury  to  employee. 

The  president  of  a  corporation  who  is  also 
a  director  is  not  personally  liable  for  in- 
jury to  an  employee  through  the  explosion 
of  a  boiler  which  was  part  of  the  plant  of 
the  corporation,  if  he  had  no  active  super- 
vision of  the  plant,  which  was  under  con- 
trol of  persons  employed  for  that  purpose, 
of  whose  negligence  he  had  no  notice. 

(October  28,  1914.) 

APPEIA.L  by  plaintiff  from  a  juilgmunt  of 
the  Circuit  Court  for  Daviess  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent killing  of  plaintifl''8  intestate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Louis  I.  Iglehcart  and  Little 
&  Slack,  for  appellant: 

The  directors  of  the  corporation  are  per- 
sonally responsible  for  the  death  of  an  em- 
ployee of  the  corporation,  occasioned  by  the 
explosion  of  a  defective  boiler,  it  being 
shewn  that  by  the  exercise  of  ordinary  care 

Note.  —  Personal  UablUtif  of  offleer  or 
director  of  corporation  for  peraoiial 
iti juries  from  torts  in  connection  trilh 
its  business. 

This  note  supplements  the  note  to  Wines 
v.  Crosby.  39  L.R.A.(N.S.)  901,  wherein  will 
be  found  the  earlier  cases  and  references  to 
annotation  on  kindred  questions. 

The  earlier  note  shows  that  some  of  the 
cases   accept   the   distinction   between  mis- 
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they  could  have  known  its  defective  condi- 
tion. 

Campbell  v.  Portland  Sugar  Co.  62  Me. 
552,  16  Am.  Rep.  603;  10  Cyc.  835;  Green- 
berg  v.  Whitcomb  Lumber  Co.  48  Am.  St. 
Rep.  926,  note;  Cameron  v.  Kenyon-Connell 
Commercial  Co.  22  Mont.  312,  44L.R.A.  508, 
74  Am.  St.  Rep.  602,  56  Pac.  358,  5  Am. 
Keg.  Rep.  647 ;  Murray  v.  Cowherd,  148  Ky. 
591,  40  L.R.A.(N.S.)  617,  147  S.  VV.  6; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  t.  Robert- 
son, 115  Ky.  858,  74  S.  W.  1061. 

Messrs.  Miller,  Sandidgc,  A  Malin, 
for  appellee: 

Before  liability  can  attach  it  must  be 
shown  that  the  agent,  whether  director, 
superintendent,  general  manager,  foreman, 
or  common  laborer,  was  under  obligation 
to  perform  a  particular  duty  and  failed  to 
perform  it,  and  as  the  direct  result  thereof 
injury  resulted  to  some  person  to  whom 
the  duty  was  owing. 

Wines  v.  Crosby,  169  Mich.  210,  39  L.R.A. 
(N.S.)  901,  135  N.  W.  96,  Ann.  Cas.  1913D, 
1065;  Murray  v.  Cowherd,  148  Ky.  891,  40 
L.R.A.(N.S.)  617,  147  S.  VV.  6;  2  Thomp. 
Corp.  §  1280. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

Appellant's  intestate,  while  an  employee 
of  the  Owcnsboro  Chair  Manufacturing 
Company,  was  killed  by  the  explosion  of  a 
boiler  in  its  manufacturing  plant,  and  this 
action  was  instituted  against  the  company 
and  the  appellee,  Stimson,  seeking  the  re- 
covery of  damages. 

A  verdict  was  returned  against  the  com- 
pany, upon  which  judgment  was  entered, 
and  from  which  judgment  there  has  heea  no 


appeal;  but  at  tiie  conclusion  of  the  evidence 
the  court  directed  a  verdict  for  the  appel- 
lee, and  from  that  action  of  the  court  the 
plaintiff  has  appealed. 

The  allegation  as  against  Stimson  is  that 
he  was  the  president,  director,  superintend- 
ent, and  general  manager  of  the  corpora- 
tion; that  the  boiler  was  in  a  dangerous 
and  defective  condition  prior  to  the  ex- 
plosion; and  that  this  condition  was  known 
to  Stimson,  or  could  have  been  known  to 
him  by  the  exercise  of  ordinary  care. 

Tlie  evidence  tended  strongly  to  show  that 
the  boiler  had  been,  previous  to  the  explo- 
sion, in  a  dangerous  condition,  but  wholly 
failed  to  show  that  appellee  was  either  the 
superintendent  or  general  manager  of  the 
company's  plant.  On  the  contrary,  it 
shows  that  he  was  president  of  the  com- 
pany and  a  member  of  its  board  of  directors, 
and  had  an  office  some  distance  from  the 
plant,  and  exercised  no  active  control  or 
management  over  the  operation  of  the 
plant;  that  the  company  provided  a  general 
manager,  a  foreman,  and  ah  engineer,  the 
latter  being  in  control  of  the  engines  and 
boilers.  The  evidence  is  that  appellee  visit- 
ed the  plant  not  oftener  than  once  every 
week  or  two,  and  then  only  for  a  short  time. 
There  is  a  total  failure  to  show  that  the 
appellee  knew  of  the  dangerous  condition 
of  the  boiler.  So  that  the  only  question 
presented  is  whether  the  president  or  di- 
rector of  a  manufacturing  corporation,  who 
is  not  in  active  control  of  its  manufacturing 
plant,  is  liable  in  damages  to  one  who  is 
injured  by  reason  of  the  negligence  of  the 
corporation  of  which  negligence  the  presi- 
dent or  director  had  no  notice. 

The  company  had  committed  the  opera- 


feasance  and  nonfeasance  which  has  some- 
times been  applied  to  the  question  of  the 
liability  of  the  servant  to  third  persons  for 
his  own  negligence.  This  test  was  re- 
pudiated in  Murray  v.  Cowherd,  148  Ky. 
591,  40  L.R.A.(N.S.)  617,  147  S.  W.  6, 
involving  the  liability  of  the  president  and 
general  manager  of  a  telephone  company  for 
personal  injuries  caused  by  the  fall  of  a 
defective  pole.  Although  the  court  discusses 
the  question  for  the  most  part  from  the 
standpoint  of  liability  of  an  ordinary  serv- 
ant for  his  own  negligence,  it  really  places 
its  decision  upon  the  ground  that  the  presi- 
dent and  general  manager  had  control  of 
the  telephone  company's  supplies,  and  that 
it  was  his  duty  to  inspect  and  to  maintain 
the  poles  in  a  sound  condition,  a  duty  which, 
according  to  some  of  the  evidence,  he  did 
not  discharge  in  this  particular  instance. 
The  court,  in  reaching  its  conclusion,  ex- 
pressly indorses  the  doctrine  that  so  far  as 
the  liability  of  the  servant  is  concerned,  it 
makes  no  difference  whether  he  did  some- 
thing in  an  unlawful  manner,  or  whether 
he  failed  to  observe  the  duty  that  he  owed 
L.R.A.1915C. 


to  third  persons,  and  says  that  since  the 
president  in  that  case  was  expressly  charged 
with  the  precise  duty  the  nonperformance  of 
which  caused  the  injury,  he  was  liable. 

In  Marsh  v.  Usk  Hardware  Co.  73  Wash. 
543,  132  Pac.  241,  the  president  and  the 
secretary,  who  were  also  the  trustees,  of  a 
powder  manufacturing  corporation  which 
had  no  general  manager,  were  held  liable 
to  a  person  for  Injuries  inflicted  by  an  ex- 
plosion of  powder  manufactured  by  the  cor- 
poration, and  used  by  the  plaintiff  in  re- 
liance upon  circulars  making  false  claims 
as  to  its  safety,  the  court  saying  that  the 
issuance  of  the  circular  must  be  deemed  in 
law  the  personal  act  of  the  defendants  as 
a  part  of  the  management  of  the  company, 
which,  in  the  absence  of  a  general  manager, 
presumptively  devolved  upon  them.  Gen- 
erally, as  to  liability  of  seller  or  manufac- 
turer for  personal  injuries  caused  by  arti- 
cle sold,  see  various  notes  cited  in  Index  to 
L.R.A.  Notes,  "Negligence,"  §  15. 

No  other  cases  on  the  question  appeared 
to  have  been  decided  since  the  preparation 
of  the  earlier  note.  L.  A.  W. 
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tion  of  its  plant  to  its  general  manager, 
foreman,  and  engineer,  and  it  was  tlie  lat- 
ter's  duty  to  inspect  the  boiler,  and,  if  it 
needed  repairs,  to  report  to  those  higher 
in  authority  that  fact  and  what  material 
was  necessary  to  repair  it;  certainly  it  was 
not  the  duty  of  the  president  of  the  corpora- 
tion to  inspect  it.  Officers  of  corporations 
are  not  held  liable  for  the  negligence  of  the 
corporation  merely  because  of  their  of- 
ficial relation  to  it,  but  because  of  some 
wrongful  or  negligent '  act  by  such  officer 
amounting  to  a  breach  of  duty  which  re- 
sulted in  an  injury. 

In  this  case  appellee  did  not  owe  the 
duty  to  the  decedent  to  inspect  the  boiler, 
nor  did  he  owe  any  duty  to  have  it  repaired 
until  he  had  notice  of  its  condition.  To 
make  an  officer  of  a  corporation  liable  for 
the  negligence  of  the  corporation  there  must 
have  been  upon  his  part  such  a  breach  of 
duty  as  contributed  to,  or  helped  to  bring 
about,  the  injury;  that  is  to  say,  he  must 
be  a  participant  in  the  wrongful  act. 

The  case  of  Murray  v.  Cowherd,  148 
Ky.  591,  40  L.R.A.(N.S.)  617,  147  S.  \V.  6, 
illustrates  the  distinction.  In  that  case  the 
president  of  a  telephone  company  was  also 
its  general  manager,  and  as  such  it  was 
his  duty  to  inspect  the  telephone  poles,  and 
he  was  there  held  liable  for  his  failure  to 
properly  inspect  the  pole  which  injured  the 
plaintiff.  His  failure  to  perform  a  duty 
brought  about  the  injury;  while  in  this 
case  it  has  not  been  shown  that  the  appellee 
failed  to  perform  any  duty  which  contri- 
buted to  the  death  of  plaintiff's  intestate. 

Responsible  business  men  would  hesitate 
to  become  officers  of  large  corporations  if 
they  were  held  to  be  the  insurers  of  the 
fidelity  of  its  subordinate  employees.  2 
Thomp.  Corp.  2,  §  1280. 

We  are  of  opinion  that  the  lower  court 
properly  directed  the  verdict  for  the  ap- 
pellee, and  the  judgment  is  affirmed. 


MISSOURI   SUPREME   COURT. 
(In  Banc.) 

STATE  OF  MISSOURI  EX  IXF.  THOMAS 
B.  HARVEY,  Circuit  Attorney, 

T. 

MISSOURI  ATHLETIC  CLUB. 


SAME 


ST.  LOUIS  CLUB. 

(—  Mo.  — ,  170  S.  VV.  904.) 

IntoxIcatinK    liquors   —   furnishing;   by 
club  ^  sale. 

1.  The  furnishing  by  a  club  of  liquor  to 
one  of  its  members  from  a  common  stock, 
L.R.A.1915C. 


to  be  charged  to  his   account,  which  was 
settled  at  stated  periods,   is  a   sale  within 
the  meaning  of  a  statute  forbidding  a  sale 
of  liquor  without  license. 
Same  —  implied  power  of  club. 

2.  Authority  to  dispense  intoxicating 
liquors  to  its  members  is  not  implied  from 
the  charter  of  a  social  club,  where,  under 
the  statutes,  »  corporation  cannot  secure 
a  license  to  sell  such  liquors. 

Same  —  Incorporation  —  statutory  av- 
thority. 

3.  A  social  club  with  power  to  dispense 
liquors  to  its  members  cannot  be  organized 
under  a  statute  providing  for  the  forma- 
tion of  benevolent,  religious,  scientific,  edu- 
cational, and  miBcellaueous  associations,  or 
any  association  which  tends  to  the  public 
advantage  in  relation  to  any  or  several  of 
the  objects  above  enumerated,  and  whatever 
is  incident  to  such  objects. 

Estoppel  —  of  pnblic  ^  acting  on  Judi- 
cial decision. 

4.  That  a  social  club  has  been  organized 
and  expended  money  in  furnishing  and 
equipping  its  house,  on  the  faith  of  a  judi- 
cial construction  of  a  statute  that  it  would 
have  a  right  to  dispense  liquors  among  its 
members  without  a  license,  which  construc- 
tion has  been  acquiesced  in  by  the  legisla- 
ture for  a  period  of  years,  does  not  estop 
the  public  officials  from  insisting  that  its 
charter  shall  be  annulled  because  of  illegal 
sale  of  liquors,  and  that  the  decision  is  er- 
roneous. 

(Graves,  J.,  dissents  in  part.) 

(October  27,   1914.) 

ORIGINAL  PROCEEDINGS  by  inform- 
ant in  the  nature  of  quo  warranto  for 
the  forfeiture  of  respondents'  charters  for 
an  alleged  sale  of  liquor  to  their  members 
without  a  dramshop  license.  Conditional 
judgments  of  forfeiture  entered. 
The  facts  are  stated  in  the  opinion. 


Note.  —  ApplicabtUty  of  liquor  laws  to 
goclal  club  diapenatng  liquors  to  m^m- 
bera. 

I.  In  general,  877. 

II.  Is  serving  liquor  by  a  club  to  its  mem- 
bers a  "sale,"   878. 

III.  Does  such  serving  conflict  with  a  stat- 
ute designed  to  tegulate  the  "busi- 
ness" of  selling  liquor,  881. 

IV.  Does  such  serving  constitute  the  club 
a  "barroom,"  "place  of  resort,"  etc., 
within  the  meaning  of  liquor  laws, 
881. 
V.  Club  as  a  "person,"  within  the  mean- 
ing of  liquor  laws,  884. 

VI.  Organization  not  a  bona  fide  social 
club,  884. 

The  earlier  cases  on  this  question  are 
collected  in  the  notes  to  South  Shore  Coun- 
try Club  v.  People,  12  L.R.A.(N.S.)  518; 
Cuzner  v.  California  Club,  20  L.R.A.(K.S.) 
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Messrs.  Thomas  B.  Harvey  and  Rich- 
ard P.  Spencer,  for  informant: 

The  sale  of  intoxicating  liquors  is  re- 
stricted to  natural  persons. 

State  ex  rel.  Jones  v.  County  Ct.  66  Mo. 
App.  96;  State  ex  rel.  Crow  v.  Page,  307 
Mo.  App.  213,  80  S.  W.  912;  State  ex  rel. 
Howard  ▼.  Scott,  96  Mo.  App.  620,  70  S. 
W.  736. 

The  respondent  corporation  has  no  ex- 
press or  implied  authority  to  traffic  in  in- 
toxicating liquors. 

Richard  Hanlon  Millinery  Co.  v.  Missis- 
sippi Valley  Trust  Co.  251  Mo.  575,  158 
8.  W.  369;  Blair  v.  Perpetual  Ins.  Co.  10 
Mo.  564,  47  Am.  Dec.  129;  Matthews  v. 
Skinker,  62  Mo.  329,  21  Am.  Rep.  425; 
Carroll  v.  Campbell,  108  Mo.  559,  17  S.  W. 


884;  State  ex  rel.  Laclede  Gaslight  Co.  t. 
Murphy,  130  Mo.  24,  31  L.RA.  798,  31  S. 
VV.  594;  State  ex  rel.  Supreme  Lodge,  F. 
U.  A.  V.  Orear,  144  Mo.  157,  45  S.  W.  1081; 
State  ex  rel.  Crow  y.  Lincoln  Trust'  Co. 
144  Mo.  563,  46  S.  W.  593;  Dartmouth 
College  V.  Woodward,  4  Wheat.  518,  4  L. 
ed.  629;  St.  Louis  Police  Relief  Asso.  v. 
Tierney,  116  Mo.  App.  460,  91  S.  W.  968; 
Gould  V.  Fuller,  79  Minn.  414,  82  X.  W. 
673;  State  ex  rel.  Wear  v.  Business  Men's 
Club,  178  Mo.  App.  548,  163  S.  W.  901; 
State  ex  rel.  Hadley  v.  Meramec  Rod  & 
Gun  Club,  121  Mo.  App.  372,  98  S.  W. 
815;  State  ex  rel.  Hadley  v.  Delmar  Jockey 
Club,  200  Mo.  51,  92  S.  W.  185,  98  S.  W. 
539;  State  ex  rel.  Hadley  v.  Standard  Oil 
Co.  218  Mo.  350,  116  S.  W.  902. 


1095;  Manning  v.  Canon  City,  23  L.R.A. 
(K.S.)  192;  Ada  County  v.  Boise  Commer- 
cial Club,  38  L.R.A.(N.S.)   101. 

1.  In  general. 

Only  an  abstract  of  the  case  of  Roths- 
child V.  State,  12  Ga.  App.  728  78  S.  E. 
201,  appears,  and  in  the  fourth  paragraph 
of  this  abstract  it  ia  stated  that  on  the 
trial  of  an  indictment  for  selling  liquor,  it 
is  no  defense  that  the  accused  sold  the 
liquor  as  an  employee  of  a  social  club  to 
the  members  thereof;  that  intoxicating  li- 
quor cannot  be  sold  in  this  state  by  an 
individual  or  a  corporation  as  a  beverage, 
and  where  a  steward  of  a  social  club  sells 
to  the  members  of  the  clubi  intoxicating 
liquors,  he  is  guilty  of  a  violation  of  what 
ia  known  as  a  prohibition  law,  although  in 
making  the  gale  he  is  acting  solely  for  the 
benefit  of  the  club  and  receives  no  personal 
benefit  from  such  sale. 

In  the  first  paragraph  of  the  abstract 
of  Cronin  v.  State,  13  Ga.  App.  652,  79  S. 
E.  747,  a  trial  of  an  indictment  containing 
two  counts,  the  first  charging  the  accused 
with  the  offense  of  selling  intoxicating  li- 
quors, and  the  second  with  keeping  intoxi- 
cating liquors  on  hand  at  his  -place  of 
business,  where  the  defense  relied  upon  was 
that  he  kept  the  liquors  at  a  social  club 
and  furnished  the  same  to  members  thereof, 
and  had  paid  to  the  state  the  license  tax, 
there  was  held  to  be  no  error  in  the  charge 
of  the  court  to  the  effect  that  the  statute 
(referring  to  the  tax  act  of  1909  as  to 
clubs,  Civil  Code,  §  933)  does  not  permit 
any  club,  organization,  or  association  to 
sell  or  barter  for  a  valuable  consideration 
alcoholic,  spirituous,  or  intoxicating  li- 
quors; that  the  statute  does  not  permit 
an  organization  or  club  or  an  association, 
either  as  an  entity,  as  a  corporation,  or 
as  a  body  of  men,  or  as  individuals,  to  keep 
on  hand  at  the  place  selected  by  them  for 
the  use  of  the  members,  alcoholic,  spiritu-. 
ous,  or  intoxicating  liquors  upon  the  pay- 
ment of  the  license  tax  required  by  tlie  gen- 
eral assembly,  but  that  the  liquor  so  kept 
on  hand  for  such  club,  organization,  or  as- 
LJI.A.1916C. 


sociation  must  belong  to  the  club,  asso- 
ciation, or  organization,  either  as  a  body, 
or  to  the  individual  members  composing 
such  club,  association,  or  organization,  and 
that  it  is  a  violation  of  the  law  for  such 
club,  association,  or  organization,  or  any 
individual  member  thereof,  to  sell  or  bar- 
ter for  a  valuable  consideration  alcoholic, 
spirituous,  or  intoxicating  liquors. 

While  adhering  to  tlie  general  rule  as 
announced  in  Texas,  that  a  bona  fide  so- 
cial club  is  permitted  to  sell  intoxicating 
liquors  to  its  members  without  taking  a 
license  so  to  do,  the  court  in  Trezevant  v. 
State,  —  Tex.  Crim.  Rep.  — ,  145  S.  W. 
1191,  holds  that  a  sale  to  one  not  a  mem- 
ber is  prohibited,  and  that  the  secretary 
and  manager  is  subject  to  prosecution  for 
doing  so.  It  vsM  urged  in  this  case  that 
the  information  was  defective  in  that  it 
did  not  charge  the  accused  with  "pursuing 
the  occupation"  of  selling  intoxicating  li- 
quors, but  it  was  held  that  the  statute  did 
not  require  such  an  allegation.  It  is  stated 
further  that  the  evidence  in  the  case  at  bar 
showed  that  the  sales  were  being  made  to 
all  persons  who  desired  to  purchase  on  the 
occasion  in  question.  i 

So,  a  sale  to  persons  who  made  applica- 
ti<»i  for  membership  and  had  been  recom- 
mended by  a  club  member  and  by  one  not 
a  member  of  the  club,  but  whose  application 
had  never  been  acted  upon  by  the  club, 
was  held  not  to  come  within  the  protection 
of  the  Texas  rule  that  a  sale  to  the  mem- 
bers of  the  club  could  be  made  without  a 
license.  Baker  v.  State,  —  Tex.  Crim.  Rep. 
— ,  167  S.  W.  340.  "This  organization 
seems  to  smack  too  much  of  evasion  and 
want  of  good  faith,"  says  the  court. 

The  note,  as  indicated  in  its  title,  is  con- 
fined to  dispensing  to  members,  however, 
and  does  not  include,  in  general,  cases  of 
sales  to  nonmembers,  as  the  above. 

The  Kansas  City  court  of  appeals  in 
State  V.  Myers,  176  Mo.  App.  66,  162  S. 
W.  768,  followed  the  decision  in  State  ex 
rel.  Bell  v.  St.  Louis  Club,  125  Mo.  319, 
26  L.R.A.  573,  28  S.  W.  608,  and  held  that 
a  bona  fide  club  conducted  in  a  citv  where 
the  dramshop  law  was  in  force  might  serve 
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Respondent's  method  of  dispensing  in- 
toxicating liquors  constitutes  a  sale. 

Ada  County  v.  Boise  Commercial  Club, 
20  Idaho,  421,  38  L.R.A.(N.S.)  101,  118 
Pac.  1086;  Manning  v.  Canon  City,  4j 
Colo.  571,  23  L.R.A.(N.S.)  192,  101  Pac. 
978;  Spokane  v.  Baugliman,  54  Wash.  315, 
103  Pac.  14;  State  ex  rel.  Young  v.  Min- 
nesota Club,  100  Minn.  515,  20  L.R.A.(N.S.) 
1101,  119  N.  W.  494;  South  Shore  Country 
Club  V.  People,  228  111.  75,  12  L.R.A.(N.S.) 
51!),  119  Am.  St.  Rep.  417,  81  ^'.  E.  805, 
10  Ann.  Cas.  383;  People  ex  rel.  Stevenson 
V.  Law  &  Order  Club,  203  111.  127,  62 
L.R.A.  884,  67  N.  E.  855;  State  v.  Easton 
Social,  Literary,  &  Musical  Club,  73  Md.  97, 


10  L.R.A.  64,  20  Atl.  783;  Conococheague 
Club  V.  State,  116  Md.  317,  81  Atl.  602; 
Beauvoir  Club  v.  State,  148  Ala.  643,  121 
Am.  St.  Rep.  82,  42  So.  1040;  Marmount 
V.  State,  48  Ind.  21,  1  Am.  Crim.  Rep. 
447;  Alohrman  v.  State,  105  Ga.  709,  43 
L.R.A.  398,  70  Am.  St.  Rep.  74,  32  S.  E. 
143;  Army  &  Navy  Club  v.  District  of  Co- 
lumbia, 8  App.  D.  C.  544;  University  Club 
V.  Louisville,  92  Ky.  309,  17  S.  \V.  743; 
State  v.  Boston  Club,  45  La.  Ann.  585,  20 
L.R.A.  185,  12  So.  895;  State  ex  rel.  Jackson 
V.  Topcka  Club,  82  Kan.  756,  29  L.R.A. 
(N.S.)  722,  109  Pac.  183,  20  Ann.  Cas.  320; 
State  v.  Xeis,  108  N.  C.  787,  12  L.R.A.  412, 
13  S.  E.  225;  United  States  v.  Giller,  54  Fed. 


liquors  to  its  members  for  pay,  but  not  for 
profit,  and  only  as  an  incidental  feature  of 
its  social  object.  But  where  the  local  op- 
tion law  is  in  force,  even  such  a  sale  can- 
not be  made.  State  v.  Zehnder,  182  Mo. 
App.  176,  168  S.  W.  668.     And  see  State 

EX     BET,.      HaBVEY     V.      MiSSOt'Bl     ATHLETIC 

CLt'B,  subsequently  decided  by  the  supreme 
court. 

Notwithstanding  the  Texas  rule  that  a 
bona  fide  social  club  has  the  right  to  dis- 
pense liquors  to  its  members  under  certain 
circumstances  without  a  license,  a  social 
club  chartered  in  Oklahoma  which  has  not 
complied  with  the  laws  of  Texas  by  filing 
its  charter  and  obtaining  a  permit  to  do 
business  in  that  state  cannot  sell  liquors 
without  a  license  in  Texas,  at  least  not 
without  proof  that  a  club  organized  in 
Oklahoma  under  the  charter  it  had  secured 
would  have  the  right  to  dispense  liquor  to 
its  members  in  Olclahoma.  Pace  v.  State, 
~  Tex.  Crim.  Rep.  — ,  136  S.  \V.  1192.  It 
IS  stated  that  a  corporation  chartered  un- 
der the  laws  of  one  state,  and  undertaking 
to  take  up  its  habitation  in  another  and 
there  transact  business,  must  show  that  it 
is  authorized  to  do  the  character  of  busi- 
ness in  the  state  where  created,  as  well  as 
authorized  to  do  the  business  under  the 
laws  of  the  state  where  it  seeks  to  locate, 
and  it  must  conform  to  the  laws  of  both 
stntcs  in  the  premises.  After  stating  that 
the  club  in  question  did  not  show  that  it 
had  the  right'  to  dispense  liquor  to  its 
members  in  Oklahoma,  the  court  continues: 
If  it  has  no  right  under  the  law  in  Okla- 
homa, the  place  of  its  creation,  it  would  not 
have  such  right  in  this  state,  even  if  it 
had  secured  a  permit  to  do  business  in  this 
state  under  such  charter,  unless  authorized 
so  to  do  by  the  terms  of  the  permit  or  other 
law  of  this  state. 

In  State  v.  Country  Club,  —  Tex.  Civ. 
App.  — ,  173  S.  W.  570,  it  was  held  that  the 
selling  of  liquor  by  a  club  to  its  members 
was  in  violation  of  a  statute  providing  that 
"no  person  shall,  directly  or  indirectly, 
sell  .  .  .  liquors  .  .  .  without  tak- 
ing out  a  license,"  etc.,  and  might  be  en- 
joined. 

It  is  stated  that  it  is  not  necessary  that 
the  sale  of  liquor  be  the  principal  business 
L.K.A.1915C. 


of  the  club,  or  that  the  sales  be  made  at 
a  profit,  in  order  that  it  meet  the  condem- 
nation of  the  law.  The  earlier  Texas  de- 
cisions are  reviewed  and  held  not  to 
conflict  with  this  decision.  The  earlier  de- 
cisions are  treated  as  passing  upon  col- 
lateral questions  such  as  whether  a  li- 
cense could  be  collected  of  a  club,  or 
whether  the  club  was  a  '"house  for  retail- 
ing spirituous  liquors."  Notwithstanding 
any  distinctions  that  may  be  made  of  the 
earlier  decisions,  the  rule  was  recognized  in 
this  state  that  a  club  might  serve  liquor 
to  its  members  without  a  license  and  with- 
out violating  the  law.  See  Trezcvant  v. 
State;  Baker  v.  State;  and  Pace  v.  State, — 
supra. 

In  State  v.  Country  Club,  supra,  the 
right  of  a  club  to  serve  liquor  to  its  mem- 
bers on  election  days  was  denied.  Its  right 
to  do  so  on  Sunday  was  also  denied,  but 
on  the  ground  that  this  obliged  its  em- 
ployees to  labor  on  Sunday. 

A  statute  which  imposes  a  license  upon 
every  club  or  corporation  keeping  any  in- 
toxicating liquors,  but  which  contains  a 
proviso  "that  nothing  in  this  section  shall 
be  construed  to  license  or  permit  the  keep- 
ing of  any  intoxicating  liquors  in  any 
place  now  prohibited  by  la%v,  or  which  may 
hereafter  be  prohibited  by  law,"  does  not 
authorize  a  sale  by  a  club  which  has  paid 
the  license  tax.  Deal  v.  State,  14  Ga.  App. 
121,  80  S.  E.  537. 

II.  Is  serving  liquor  b;/  a  club  to  its 
members  a  "sale," 

For  the  earlier  cases  on  this  phase  of 
the  question,  see  notes  to  which  reference 
is  made  above. 

The  question  here  annotated  is  governed 
largely  by  the  particular  form  of  the  stat- 
ute involved,  and  of  particular  phrases  in 
the  statutes.  One  point  frequently  urged 
is  that  a  dispensing  of  liquors  by  a  club  to 
its  members  does  not  constitute  a  "sale." 
The  practically  uniform  current  of  deci- 
sion rendered  during  the  time  covered  by 
the  present  note  is  that  such  dispensing 
does  constitute  a  sale. 

The  dispensing  of  liquor  to  the  members 
of  a   social   club  by   the  steward   thereof. 
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656;  United  States  v.  Alexis  Club,  98  Fed. 
726;  04  Cent.  L.  J.  p.  482;  State  v.  Mudie, 
22  S.  D.  41,  115  N.  W.  107;  Bachelors'  Club 
V.  Woodburn,  60  Or.  331,  119  Pac.  339; 
Rex  V.  Simmonds,  44  N.  8.  110;  Deal  v. 
State,  14  Ga.  App.  121,  80  S.  E.  537. 

If  the  respondent  corporation  docs  not 
sell  the  liquor  to  its  members,  it  stores  and 
keeps  it  for  them  in  violation  of  §  7226, 
Rev.  Stat.  1909. 

State  V.  Price,  229  Mo.  670,  129  S.  W. 
650;  State  v.  Finley,  162  Mo.  App.  134, 
144  S.  W.  120;  State  v.  Doerring,  194  Mo. 
409,  92  S.  W.  489;  Lynch  v.  Murphy,  119 
Mo.  171,  24  S.  W.  774;  Cox  v.  Hannibal  & 
St.  J.  R.  Co.  174  Mo.  588,  74  S.  W.  854; 


O'Connor  v.  St.  Louis  Transit  Co.  188  Mo. 
637,  115  Am.  St.  Rep.  495,  97  S.  W.  150, 

8  Ann.  Cas.  703;  State  v.  Bawling^  232 
Mo.  544,  134  S.  W.  630. 

The  doctrine  of  laches  does  not  apply  to 
suits  brought  by  the  state  in  its  govern- 
mental capacity. 

36  Oyc.  910:  Marion  County  v.  3Hoffett, 
15  Mo.  604;  Ray  County  use  of  Common 
School  Fund  v.  Bentley,  49  Mo.  243;  Terre 
Haute  ft  I.  R.  Co.  v.  State,  159  Ind.  479, 

66  N.  E.  401;  United  States  v.  Kirkpatrick, 

9  Wheat.  720,  6  L.  ed.  199;  People  v.  Browu, 

67  111.  43S;  Josselyn  v.  Stone,  28  Miss.  753; 
Uaehnlen  v.  Com.  13  Pa.  617,  53  Am.  Dec. 
602;  State  v.  Columbia,  —  Tenn.  — ,  52  S. 


upon  payment  of  the  price  fixed  by  the 
regulations  of  the  corporation,  not  for 
the  purpose  of  making  any  profit,  either 
directly  or  indirectly,  but  merely  for  the 
purpose  of  covering  the  outlay  thereof  by 
the  corporation,  and  the  expenses  attendant 
upon  the  keeping  and  Berving  thereof  at 
the  clubhouse,  is  a  sale  of  liquor  within  the 
meaning  of  a  statute  making  it  unlawful 
"for  any  person  or  persons  to  sell  spirit- 
uous, fermented,  or  intoxicating  liquors." 
Conococheague  Club  v,  State,  116  Md.  317, 
81  Atl.  602.  The  statute  for  the  violation 
of  which  the  club  was  indicted  was  one 
which  provided  for  a  license  in  addition 
to  one  required  bv  an  earlier  statute  under 
which  the  club  fiad  already  taken  out  a 
license.  It  was  provided  in  the  later  stat- 
ute, however,  that  it  was  the  intention 
that  licensees  to  sell  spirituous  and  fer- 
mented liquors  under  the  earlier  statute 
should  be  subject  to  the  conditions,  pro- 
visions, and  penalties  of  the  later  act. 

The  dispensing  of  liquor  by  a  club  to 
its  members,  who  pay  therefor  a  sum  which 
exceeds  the  cost  of  the  liquor,  which,  to- 
gether with  other  money  received  from 
the  sale  of  liquor,  is  placed  in  the  treasury 
of  the  club  and  becomes  a  part  of  the  gener- 
al funds  of  said  club,  and  is  expended  for 
club  usage  for  any  purposes  the  club  sees 
fit,  is  a  sale  within  the  meaning  of  a  stat- 
ute providing  that  "no  person  by  himself, 
hi3  agent  or  servant,  directly  or  indirectly, 
shall  sell  any  intoxicating  liquors  ex- 
cept as  herein  provided."  State  v.  Dela- 
ware Saengerbund,  —  Del.  — ,  91  Atl.  290. 

In  the  prosecution  of  the  steward  of  a 
social,  fraternal,  unincorporated  order,  for 
keeping  a  place  where  intoxicating  liquors 
were  sold  in  violation  of  law,  tlie  dispens- 
ing by  the  order  without  profit  either  to 
the  order  or  steward,  of  beer  refpilarly 
purchased  with  lodge  funds,  and  given  to 
the  members  in  exchange  for  tickets  which 
they  had  previously  purchased  of  the  lodge, 
was  held  to  be  a  sale  of  liquor  within  the 
meaning  of  a  statute  providing  that  any 
person  who  shall  keep,  run,  or  operate  a 
place  where  intoxicating  liquors  are  sold 
in  violation  of  law  shall  be  deemed  guilty 
of  a  misdemeanor.  Givens  v.  State,  — 
Ind.  — ,  107  >r.  E.  78. 
L.R.A.1915C. 


The  furnishing  of  liquor  by  an  incorporat- 
ed olub  to  its  members  in  exchange  for 
coupons  which  are  issued  to  the  members 
for  a  consideration,  and  which  entitle  the 
holder  to  receive  a  certain  quantity  of 
any  refreshments  the  club  may  have  in 
stock,  is  a  sale  although  no  profit  is  made 
by  the  transaction.  Bachelors'  Club  v. 
Woodburn,  60  Or.  331,  119  Pao.  339.  See 
as  to  the  bona  fide  character  of  the  club, 
infra. 

Nor  is  it  a  defense  to  a  charge  of  un- 
lawful disposal  of  liquor,  for  the  seller  to 
show  that  he  sold  it  for  less  than  it  cost 
him.     Bachelors'  Club  v.  WocKlburn,  supra. 

In  Deal  v.  State,  14  Ga.  App.  121,  80 
B.  E.  537,  the  liquor  was  dispensed  to 
one  not  a  member  of  the  club,  but  intro- 
duced and  registered  by  a  member  as  a 
guest  in  accordance  with  rules  and  regula- 
tions of  the  club.  A  coupon  book  was  ob- 
tained by  the  member  and  delivered  to  the 
guest  upon  payment  by  him  of  the  price 
stated,  and  this  coupon  book  was  exchanged 
by  the  guest  with  one  of  the  employees  of 
the  club  for  a  quart  of  whisky.  This  was 
held  to  constitute  a  sale,  and  it  was  held 
immaterial  whether  or  not  a  profit  was 
made  from  the  sale.  It  is  also  stated  to 
be  immaterial  whether  the  club  was  in- 
corporated, or  a  mere  unincorporated  volun- 
tary association  of  persons. 

This  holding  was  approved  in  Wright  v. 
State,  14  Ga.  App.  185,  80  S.  E,  544,  where 
the  members  of  the  club  were  allowed  to 
withdraw  liquors  from  a  common  stock 
either  by  the  drink  or  in  larger  quantities, 
paying  for  the  same  as  it  was  withdrawn 
the  amount  demanded  by  the  club.  The 
scheme  of  distribution  adopted  is  stated 
to  have  been  similar  to  that  pursued  in 
the  Deal  Case. 

The  steward  of  an  incorporated  club,  who 
has  delivered  to  one  of  its  members  eight 
bottles  of  beer  for  tlie  use  of  a  party  of 
eight,  out  of  a  case  in  the  refrigerator 
tagged  in  the  name  of  the  club,  in  return 
for  money  given  him  by  the  member,  is 
guilty  of  the  keeping  for  sale  of  intoxicat- 
ing liquors,  contrary  to  a  statute  providing 
that  "no  person  shall  sell,  or  expose  or  keep 
for  sale,    .    .    .    liquor,  except  as  author- 
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W.  511;  State  v.  Sponaugle,  45  W.  Va. 
415,  43  L.R.A.  727,  32  S.  E.  283;  Ada 
County  T.  Boise  Commercial  Club,  20  Idaho, 
444,  38  L.R.A.(N.S.)  101,  118  Pac.  1086. 

Messrs.  E.  T.  Allen,  C.  B.  Allen,  and 
William  C.  Connett,  for  respondent  Mis- 
souri Athletic  Club: 

The  distribution  of  liquor  to  members  by 
a  bona  fide  social  club  is  not  a  sale  within 
the  meaning  of  the  dramshop  law. 

State  ex  rel.  Bell  v.  St.  Louis  Club, 
125  Mo.  308,  2«  L.R.A.  573,  28  8.  W.  604; 
State  V.  Myers,  176  Mo.  App.  66,  162  S.  W. 
768;  State  ex  rel.  Hadley  v.  Rose  Hill 
Pastime  Athletic   Club,   121   Mo.  App.  81, 


97  S.  W.  978;  People  v.  Adelphi  Club,  149 
N.  Y.  5,  31  L.RJV.  510,  52  Am.  St.  Rep. 
700,  43  N.  E.  410;  Klein  v.  Livingston 
Club,  177  Pa.  224,  34  L.R.A.  94,  55  Am. 
St.  Rep.  717,  35  Atl.  606;  Cuzner  v.  Cali- 
fornia Club,  155  Cal.  303,  20  L.R.A.(N.S.) 
1095,  100  Pac.  868;  Moriarity  v.  State,  122 
Tenn.  440,  25  L.R>A.(N.S.)  1252,  124  S. 
W.  1016;  State  v.  Duke,  104. Tex.  355,  137 
S.  W.  654,  138  S.  VV.  385;  Manassas  Club 
V.  Mobile,  121  Ala.  561,  25  So.  628;  Adams 
V.  State,  —  Tex.  Grim.  Rep.  — ,  146  S.  W. 
940;  State  ex  rel.  Boston  Club  v.  Fitr.pat- 
rick,  131  La.  1079,  43  L.RJV.(N.S.)  608^ 
60  So.  691;   State  v.  University  Club,  35 


ized  in  the  chapter."  Com.  v.  Woelz,  219 
Mass.  37,  106  N.  E.  560. 

That  the  serving  of  liquor  by  a  club  to 
its  members  is  a  sale  is  held  also  in  State 
v.  Country  Club,  —  Tex.  Civ.  App.  — , 
173  S.  W.  670. 

The  serving  of  liquor  by  the  steward  of 
a  fraternal  beneficiary  secret  association, 
incorporated  under  the  state  laws,  to 
members  of  the  lodge  in  the  lodge 
room,  in  payment  of  which  the  stew- 
ard punched  on  a  card  which  was 
required  to  be  purchased  by  the  members, 
enough  places  to  cover  the  price  charged 
for  the  refreshments  served,  is  a  sale  with- 
in the  meaning  of  a  local  option  law  in- 
tended to  prohibit  all  trafliic  in  intoxicat- 
ing liquors,  which  provided  that  it  shall 
not  be  lawful  for  any  person  "to  directly 
or  indirectly  sell,  give  away,  or  barter  ia 
any  manner  whatever,  any  kind  of  in- 
toxicating liquors  or  beverages."  State 
V.  Robinson,  163  Mo.  App.  221,  146  S.  W. 
456.  The  revenue  derived  from  the  sale 
of  cards  was  used  by  the  lodge  to  keep  up 
tlie  stock  of  liquors,  to  pay  the  steward, 
and  to  pay  lodge  expenses. 

The  serving  of  liquors  to  the  members  of 
a  club,  in  payment  of  which  a  ticket  pre- 
viously purchased  by  the  members  is 
punched  so  as  to  destroy  or  diminish  its 
purchasing  power  pro  tanto,  is  a  sale  of 
such  liquors,  and  both  the  person  selling 
the  ticket  or  other  device,  and  the  person 
dispensing  the  liquors,  are  equally  guilty 
within  the  local  option  laws.  State  v.  Zehn- 
der,  182  Mo.  App.   161,  168  S.  W.  661. 

See  State  v.  University  Club,  35  Nev. 
475,  44  L.R.A.(N.S.)  1026,  130  Pac.  468, 
infra. 

The  court  in  State  v.  Delaware  Saenger- 
bund,  —  Del.  — ,  91  Atl.  290,  states  that 
when  liquor  is  purchased  by  such  club 
with  the  funds  of  the  club,  the  liquor  be- 
comes the  property  of  the  club  and  so 
remains  until  it  disposes  of  it;  that  in 
such  property  the  club  holds  the  legal 
title;  if  destroyed  the  loss  is  the  loss  of 
the  club,  and  if  insured  the  indemnity  is 
payable  to  the  club;  that  a  member  who 
resigns  or  is  expelled  from  the  club  has 
no  right  to  claim  a  portion  of  the  liquor, 
nor  upon  his  death  or  insolvency  may  his 
personal  representative  or  trustee  in  bank- 
L.R.A.1915C. 


ruptcy  reach  into  and  take  as  the  member's 
property  any  part  of  the  liquor  so  pur- 
chased and  held;  that  when  a  member  calls 
for,  receives,  and  pays  for,  or  promises  to 
pay  for,  the  liquor,  there  is  a  transaction 
between  the  club  and  the  members  resulting 
in  a  physical  transfer  of  the  liquor  from 
the  former  to  the  latter;  that  the  club  be- 
comes possessed  of  the  money  and  the  mem- 
ber becomes  vested  with  the  title  in  the 
liquor  by  virtue  of  a  transaction  which  in 
ita  completeness  and  simplicity  possesses 
every  element  of  a  sale.  Similar  reason- 
ing appears  in  State  v.  Country  Club, 
—  Tex.  Civ.  App.  — ,  173  S.  W.  570. 

In  Bachelors'  Club  v.  Woodburn,  60  Or. 
331,  119  Pac.  339,  it  is  stated  that  the 
contention  that  the  dispensing  of  liquor 
under  the  facts  stated  above  was  not  a  sale 
of  liquor,  since  the  liquor  was  the  property 
of  the  members  of  the  club,  could  not  be 
sustained;  that  the  club  is  a  corporation 
and  is  itseU  an  artificial  person,  and  as 
such  owns  the  liquors  purchased  by  it, 
and  that  the  act  of  taking  a  member's  mon- 
ey in  gross  and  allowing  him  to  spend  it 
for  liquors  in  detail,  as  his  appetite  may 
require,  does  not  alter  the  fact  that  in  ita 
ultimate  analysis  the  transaction  is  a  sale. 

On  the  contrary,  the  superior  court  of 
Pennsylvania  in  Com.  v.  Krotzer,  51 
Pa.  Super.  Ct.  411,  followed  the  decision 
in  Klein  v.  Livingston  Club,  177  Pa.  224, 
34  L.R.A.  94,  55  Am.  St.  Rep.  717,  35  AtL 
606,  set  forth  in  the  note  above  referred 
to  in  12  L.R.A.(N.S.)  520,  and  held  that 
the  steward  of  a  bona  fide  uniucorporatetl 
fraternal,  beneficial,  and  social  order  was 
not  guilty  of  making  a  sale  of  intoxicating 
liquors  by  simply  distributing  to  the  mem- 
bers of  the  order  out  of  the  common  stock 
on  hand  such  liquor  as  they  required,  re- 
ceiving in  return  therefor,  in  5-eent  checks, 
its  equivalent  in  value  as  determined  by 
the  room  committee. 

The  fact  that  tlie  manager  of  the  biiffet 
of  a  social  club,  whose  business  it  was  to 
purchase  the  liquors  kept  and  replenish 
the  stock  from  time  to  time,  and  who  had 
charge  of  the  money  and  Icnew  of  the  meth- 
od of  dispensing  the  liquors  by  coupon 
books,  was  not  present  when  liquor  was 
dispensed  by  an  employee  of  the  club  upon 
a  coupon  book,  does  not  relieve  him  from 
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Neb.  475,  44  L.R.A.(N.S.)  1028,  130  Pac. 
488;  State  v.  Austin  Club,  89  Tex.  20,  30 
UKA,  oOO,  33  8.  W.  113;  Tennessee  Club 
V.  Dwyer,  11  Lea,  462,  47  Am.  Rep.  298; 
Piedmont  Club  t.  Com.  87  Va.  640,  12  S. 
K.  963;  Barden  v.  Montana  Club,  10  Mont. 
330,  11  L.R.A.  693,  24  Am.  St.  Rep.  27,  25 
Pac.  1042;  State  v.  Boston  Club,*  45  La. 
Ann.  585,  20  L.R.A.  185,  12  So.  895;  State 
ex  rel.  Columbia  Club  v.  McMaster,  3a  S. 
C.  1,  28  Am.  St.  Rep.  826,  14  S.  E.  290; 
Seim  T.  State,  55  Md.  566,  39  Am.  Rep. 
419. 

To  overrule  the  St.  Louis  Club  Case,  and 
then  declare  acts  committed  before  the  de- 


cision in  the  present  case  unlawful,  which, 
under  the  St.  Louis  Club  Case,  were  lawful 
at  the  time  they  occurred,  would  violate 
the  crudest  notions  of  justice. 

St.  Louis,  O.  H.  &  C.  R.  Co,  v.  Fowler, 
142  Mo.  687,  44  S.  W.  771;  Erbaugh  v. 
United  States,  97  C.  C.  A.  663,  173  Fed. 
435;  Martin  v.  United  States,  93  C.  C.  A. 
484,  168  Fed.  202. 

If  the  legislature  had  intended  to  regu- 
late the  use  of  liquor  by  clubs,  they  would 
easily  have  found  appropriate  language  in 
which  to  express  that  purpose.  By  failing 
to  do  80,  they  indicated  their  purpose  not 
to  interfere  therewith. 


prosecution   for   the   illegal   sale.     Deal   v. 
State,  14  Ga.  App.  121,  80  S.  £.  537. 

The  Georgia  statute  involved  in  Deal  v. 
State,  supra,  made  it  penal  "for  any  person 
within  the  limits  of  this  state  to  sell  or 
barter  for  valuable  consideration,  either 
directly  or  indirectly,  .  .  .  any  .  .  . 
intoxicating  liquors." 

But  the  secretary  and  treasurer  of  a 
social  club  charged  with  the  duty  of  col- 
lecting the  dues  and  fees  from  the  members, 
and  attending  to  the  correspondence  and 
such  other  clerical  work  as  was  necessary 
in  the  conduct  of  the  club,  is  not  guilty  of 
a  sale  of  intoxicating  liquors  made  in  the 
club,  where  he  did  not  purchase  any  liquor 
for  the  club  nor  sell  any  of  the  liquor  to 
members,  nor  have  any  connection  with 
any  sale,  or  aid  or  abet  the  sale  in  anv  way. 
Wright  V.  State,  14  Ga.  App.  185,  80"  S.  E. 
544. 

In  still  other  cases  discussed  above  with 
reference  to  what  constitutes  a  sale,  the 
prosecution  was  against  an  ofBcer  or  serv- 
ant of  the  club,  but  this  fact  is  not  the 
basis  of  any  distinction  on  the  question 
of  what  constitutes  a  sale.  See  Givens  v. 
State,  —  Ind.  — ,  107  N.  E.  78,  supra; 
Rothschild  v.  State,  —  Ga.  App.  — ,  82 
S.  E.  913,  infra;  State  v.  Robinson,  163 
Mo.  App.  221,  146  S.  VV.  456;  State  v. 
Zehnder,  182  Mo.  App.  161,  168  S.  VV.  661; 
State  V.  Myers,  176  Mo.  App.  66,  162  S.  \V. 
768;  and  Com.  v.  Krotzer,  51  Pa.  Super. 
Ct.  411,  supra. 

In  Wallace  v.  State,  8  Ala.  App.  386,  62 
So.  365,  infra,  the  prosecution  was  against 
a  member. 

On  the  question  of  what  constitutes  a 
sale,  it  has  been  held  that  no  distinction 
exists  between  statutes  which  prohibit 
and  those  which  regulate.  Conococheague 
Club  V.  State,  116  Md.  317,  81  Atl.  602; 
State  V.  Delaware  Saengerbund,  —  Del.  — , 
91  Atl.  290.  See  also  State  v.  Robinson 
and  State  v.  Zehnder,  supra. 

A  prohibitory  law  was  involved  also  in 
Deal  V.  State,  14  Ga.  App.  121,  80  S.  E. 
637,  supra. 

The  city  in  which  the  order  prosecuted 
in  Givens  v.  State,  supra,  was  located,  was 
"dry"  under  the  provisions  of  the  local  op- 
tion law,  but  no  point  is  made  of  this 
fact. 
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m.  Does  such  aervtng  conflict  with  a 
statute  designed  to  regulate  the  "busi- 
ness" of  selling  liquor. 

For  earlier  cases  on  this  phase  of  the 
question,  see  notes  to  South  Shore  Country 
Club  V.  People,  12  L.R.A.(N.S.)  619;  Cuzner 
V.  California  Club,  20  L.R.A.(N.S.)  1095, 
and  Ada  County  v.  Boise  Commercial  Club, 
38  L.R.A.(N.S.)   101. 

Where  the  purpose  of  the  statute  in- 
volved, as  indicated  in  its  title,  is  to  pro- 
vide for  a  license  upon  the  "business"  of 
disposing  liquors,  a  bona  fide  social  club 
which  disposes  of  liquors  to  its  members 
and  guests  at  a  fixed  charge,  as  an  incident 
to  the  general  purposes  of  the  club,  the 
profits  of  such  sale  going  to  pay  the  general 
expenses  of  the  organization,  is  not  sub- 
ject to  the  regulations  of  such  statute. 
State  V.  University  Club,  35  Nev.  475,  44 
L.R.A.(N.S.)  1020,  130  Pac.  468.  The 
provisions  of  the  statute  in  this  case  were 
that  "every  person,  firm,  or  company,  etc., 
manufacturing  or  selling  either  at  retail 
or  wholesale  any  .  .  .  liquors,  shall 
.  .  .  take  out  a  state  liquor  license  as 
hereinafter  provided."  A  section  of  the 
general  revenue  law  provided  that  "any 
person  or  persons  who  may  dispose  of  any 
spirituous,  malt,  or  fermented  liquors 
.  .  .  shall,  before  the  transaction  of  any 
such  business,  take  out  a  license."  This 
statute,  as  above  indicated,  was  interpreted 
to  be  a  statute  regulating  the  "business" 
of  selling  liquors. 

IV.  Does  such  serving  constitute  the 
club  a  "barroom,"  "place  of  resort," 
etc.,  within  the  meaning  of  liquor 
laws. 

For  earlier  cases  on  this  phase  of  the 
question,  see  notes  to  South  Shore  Country 
Club  V.  People,  12  L.R.A.(N.S.)  519;  Man- 
ning v.  Cajion  City,  23  L.R.A.(N.S.)  192, 
and  Ada  County  v.  Boise  Commercial  Club, 
38L.RJV.(N.S.)  101, 

The  question  whether  the  dispensing  of 
liquor  by  a  social  club  to  its  members  meets 
the  condemnation  of  various  words  or 
phrases  in  statutes  has  been  passed  upon 
frequently. 

Thus,  a  social  club  which  dispensed  li- 
quor to  its  members  and  nonresident  guests 
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State  ex  rel.  Bell  v.  St.  Louis  Club,  125 
Mo.  308,  20  L.R.A.  573,  28  S.  W.  604; 
State  ex  rel.  Boston  Club  v.  Fitzpatrick, 
131  La.  Ann.  1079,  43  L.R.A.(N.S.)  608,  60 
So.  691;  State  v.  Duke,  104  Tex.  355,  137 
S.  VV.  654,  133  S.  W.  385;  Klein  v.  Living- 
ston Club,  177  Pa.  224,  34  L.R.A.  94,  55 
Am.  St.  Rep.  717,  35  Atl.  606;  People  v. 
Adelphi  Club,  149  N.  Y.  5,  31  L.R.A.  510, 
52  Am.  St.  Rep.  700,  43  N.  K.  410;  Cuzner 
V.  California  Club,  155  Cal.  303,  20  L.R.A. 
(X.S.)    1095,  100  Pac.  868. 

The  oflicial  construrtion  of  this  act  does 
not  apply  to  bona  fide  social  clubs,  and  is 
controlling. 

United  States  y.  Ccrecedo  Uermanos  y 
Compafiia,  209  U.  S.  338,  62  L.  cd.  821,  28 


Sup.  Ct.  Rep.  532;  Timmonds  v.  Kennisb, 
244  Mo.  328,  149  S.  \V.  652. 

Bills  which  were  introduced  for  the  spe- 
cific purpose  of  including  bona  fide  clubs 
within  the  dramshop  law  have,  been  repeat- 
edly defeated  by  the  legislature. 

Kaston  v.  Courtwright,  84  Mo.  36. 

After 'the  legislature  has  re-enacted  the 
law  with  the  construction  put  upon  it  by 
the  supreme  court  in  the  St.  Louis  Club 
Case,  this  court  is  bound  by  the  mi^oiug 
given  to  it  in  such  decision. 

Northcutt  V.  Eager,  132  Mo.  277,  33  S. 
\V.  1125;  Wilson  v.  Beckwith,  140  Mo.  381, 
41  S.  VV.  086;  State  ex  rel.  McNamee  v. 
Stobie,  194  Mo.  64,  92  S.  W.  101 ;  Reynolds 
V.  Lee,  180  Ala.  76,  60  So.  101:  Hope  v. 
State,  5  Ala.  App.  123,  59  So.  326;  Adams 


properly  introduced,  making  a  charge  there- 
for, but  seeking  and  making  no  profit 
thereon,  was  held  in  State  ex  rel.  Boston 
Club  V.  Fitzpatrick,  131  La.  1079,  43  L.R.A. 
(X.S.)  608,  00  So.  691,  not  to  be  within 
the  meaning  of  a  statute  regulating  the 
conduct  of  a  ''barroom,  cabaret,  coffehouse, 
cafd,  beer  saloon,  liquor  exchange,  drink- 
ing saloon,  grogshop,  beerhouse,  or  beer  gar- 
den." and  therefore  not  to  be  within  the 
prohibition  of  such  statute  against  opening 
the  enumerated  places  within  a  specified 
distance  of  a  church  or  school.  Nor  was 
it  necessary  for  such  a  club  to  obtain  the 
permission  of  the  city  council  to  conduct 
the  same,  as  required  by  statute  of  the 
enumerated  places.  The  first  paragraph  of 
the  statute  in  question,  after  enumerating 
the  places  as  enumerated  above,  continued 
with  the  words  "or  otlier  place  where 
spirituous,  vinous,  or  malt  liquors,  or 
intoxicating  beverages,  bitters,  or  medicinal 
preparations  of  any  kind,  are  sold  directly 
or  indirectly."  The  omission  of  these  words 
from  the  section  of  the  statute  involved 
in  the  case  was  treated  as  indicative  of 
the  intention  of  the  legislature  to  omit 
social  clubs. 

A  social  club  in  which  the  members  have 
individual  lockers  in  which  intoxicating  li- 
quor purchased  by  the  individual  owner  is 
kept  for  his  own  use  in  a  room  furnished 
for  such  purpose  is  within  the  meaning  of 
a  statute  providing  that  "all  places  of  re- 
sort where  intoxicating  liquors  are  kept, 
sold,  given  away,  drank,  or  dispensed  in 
any  manner  not  provided  by  law  are  com- 
mon nuisances."  State  v.  Cumberland  Club, 
112  Me.  190,  91  Atl.  911.  The  court  held 
such  a  club  to  be  a  "place  of  resort"  within 
the  meaning  of  the  statute,  since  the  club 
members  resorted  to  it;  that  it  was  not 
necessary  that  it  should  be  a  place  of 
public  resort,  open  to  everyone,  but  that 
it  is  enough  if  it  be  resorted  to  by  a  limited 
class.  It  was  argued  in  this  case  that  the 
phrase,  "in  any  manner  not  provided  for 
by  law,"  in  the" statute,  qualified  and  limit- 
ed not  only  the  word  "dispense,"  which  it 
immediately  followed,  but  also  the  preced- 
ing words  '"'kept,"  "sold,"  "given  away,"  and 
L.R..A.1915C. 


"drank,"  and  that  the  phrase  in  that  con- 
nection was  equivalent  to  "in  violation  of 
law  or  unlawfully,"  so  that  the  statute 
should  be  interpreted  to  mean  that  all 
places  of  resort  where  intoxicating  liquors 
were  unlawfully  kept  or  unlawfully  sold  or 
unlawfully  given  away  or  unlawfully  drank 
or  unlawfully  dispensed  were  common  nui- 
sances. And  upon  this  premise  it  was  ar- 
gued that  if  the  keeping,  the  drinking,  or 
the  giving  away  were  lawful,  the  place 
where  it  was  done  was  not  a  common  nui- 
sance. This  argument  was  disapproved  by 
the  court  by  stating  that  the  legislature, 
having  named  certain  specific  conditions 
which  would  render  a  place  of  resort  a 
nuisance,  deemed  it  wise  to  add  a  sweeping 
clause  to  cover  all  contingencies,  and  to 
say  that  all  places  of  resort  where  intoxi- 
cating liquors  are  "dispensed  in  any  manner 
not  provided  for  by  law"  are  nuisances. 

An  incorporated  alliance,  the  avowed  pur- 
poses of  which  are  patriotic,  social,  and 
literary,  which  furnished  liquor  to  its  mem- 
bers from  funds  derived  from  dues  and  vol- 
untary contribution,  in  a  room  rented  by 
it  in  a  hotel,  is  guilty  of  maintaining  a  com- 
mon nuisance,  under  a  statute  declaring 
"all  places  where  intoxicating  liquors  are 
sold,  bartered  or  given  away  in 
violation  of  law  or  where  persons  are  per- 
mitted to  resort  for  the  purpose  of  drink- 
ing intoxicating  liquors  as  a  beverage  or 
where  intoxicating  liquors  are  kept  for 
sale,  barter  or  delivery  in  violation  of  the 
law  .  .  .  are  hereby  declared  to  be  com- 
mon nuisances."  State  v.  Poggmever,  91 
Kan.  633,  138  Pac.  693.  It  was  insisted 
that  the  statutory  phrase  "permitted  to 
n>8ort"  implied  frequency  of  occurrence. 
The  court  did  not  decide  whether  coming 
into  a  place  on  one  occasion  for  the  pur- 
pose of  drinking  would  be  sufficient  to 
sustain  the  charge,  since  the  findings  in 
the  case  showed  that  at  four  meetings  of 
the  alliance  intoxicating  liquors  had  lM*en 
provided  and  used  as  a  beverage. 

A  clubhouse  in  which  intoxicating  liquors 
were  furnished  on  the  Kahbath  day,  to  be 
drunk  on  the  premises  where  there  were 
supplied,  was  held  to  be  a  "tippling  house" 
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V.  State,  —  Tex.  Crim.  Rop.  — ,  145  S.  W. 
1)43;  lies  v.  Younger,  5  T.  R.  4.>2,  2  Re- 
vised Rep.  638;  Cota  v.  Ross,  m  Ue.  161; 
^wiJt  V.  Wood,  103  Va.  41)6,  49  S.  E.  643; 
Aiiable  v.  Com.  24  Clratt.  i>06;  Tuxbury'g 
Appeal,  67  Me.  267;  Frink  v.  Pond,  40 
N.  H.  126;  La  Selle  v.  Whitfield,  ]2  La. 
Ann.  81 ;  Cave  Hill  Cemetery  Co.  v.  Goinell, 
356  Ky.  599,  101  S.  \V.  983;  Indiana  &  C. 
R.  Co.  V.  Guard,  24  lud.  2Z2,  87  Am.  Dee. 
327 ;  Lewis  v.  State,  58  Tex.  Crim.  Rep.  351, 
127  S.  W.  808,  21  Ann.  Cas.  656. 

The  circuit  attorney  is  eiitoppod  by  the 
solemn  declarations  of  the  courts  and  the 
legislature  of  this  state,  and  by  the  laches 
of  its  executive  officers  for  a  period  of  ten 
years,  from  now  seeking  the  forfeiture  of 


the  charter  of  this  respondent  for  its  al- 
leged violation  of  this  law. 

State  ex  rel.  Crow  v.  Lincoln  Trust  Co. 
144  Jlo.  502,  40  S.  \V.  593;  State  ex  rel. 
Jackson  v.  Mansfield,  99  ^lo.  App.  146,  72 
S.  W.  471;  State  ex  rel.  Brown  v.  West- 
port,  110  Mo.  582,  22  S.  W.  888;  State  ex 
rel.  White  v.  Small,  131  Mo.  App.  470,  ]0!l 
S.  W.  1079;  State  ex  rel.  Chandler  v.  Huff, 
105  Mo.  App.  354,  79  S.  W.  1010;  State 
ex  rel.  Atty.  Gen.  v.  Jancsville  Water  Co. 
92  Wis.  406,  32  L.R.A.  391,  66  N.  W.  512; 
Com.  ex  rel.  Atty.  Gen.  v.  Bala  &  B.  M. 
Tump.  Co.  153  Pa.  47,  25  Atl.  1105;  Com. 
V.  New  York,  L.  E.  &  W.  Coal  &  R.  Co. 
10  Pa.  Co.  Ct.  129;  State  v.  Bailey,  10 
Ind.  4.53:  People  v.  Williamsburgh  Tump, 
Road  &  Bridge  Co.  47  N.  Y.  580:   People 


within  the  purview  of  §  381  of  the  Georgia 
Penal  Code  of  1910,  in  Rotlisthild  v.  SUte, 
—  Ga.  App.  — ,  82  S.  K.  913. 

The  fact  that  the  steward  of  a  social 
club,  who  had  general  supervision  and  con- 
trol over  the  club,  was  at  the  clubroom  on 
Sunday  serving  to  the  members,  in  connec- 
tion with  the  club's  porter,  liquor  and  beer 
which  were  kept  in  the  club,  together  with 
the  fact  that  a  large  number  of  the  mem" 
bers  of  the  club  (using  individual  keys) 
had  easy  access  to  the  room  in  which  the 
intoxicating  liquors  were  furnished,  au- 
thorized a  verdict  of  guilty  in  a  prosecu- 
tion of  the  steward  for  keeping  open  a 
tippling  house  on  the  Sabbath.    Ibid. 

The  Keeping  by  a  member  of  a  club  for 
his  individual  consumption,  of  intoxicating 
liquors  purchased  without  the  state,  in  an 
individual  locker,  in  an  anteroom  of  the 
club,  to  which  no  person  had  access  except 
the  owner,  is  aiding  and  abetting  in  the 
keeping  or  maintenance  of  an  unlawful 
drinking  place,  within  the  meaning  of  the 
statute  making  it  unlawful  for  any  person, 
firm,  or  corporation,  directly  or  indirectly, 
to  keep  or  maintain,  or  in  any  manner  to 
aid  or  abet  in  keeping  or  maintaining,  an 
unlawful  drinking  place,  such  as  defined 
by  the  statute  to  be:  "(1)  Any  place  or 
resort  where  the  prohibited  liquors  or 
beverages,  or  any  of  them  are  kept  to  be 
drunk  upon  or  about  the  [jreniisos  by  per- 
sons resorting  there  for  that  purpose;  (2) 
any  clubroom  or  other  place  in  which  are 
received  or  kept  for  the  purpose  of  barter 
or  sale,  or  use,  or  gift  as  a  beverage,  or 
for  distribution  or  division  among  or  fur- 
nishing to  or  use  by  members  of  any  club  or 
association  of  persons  by  any  means  what- 
ever the  prohibited  liquors  and  beverages, 
or  any  of  them,  referred  to  in  §  1  of  this 
act;  (3)  any  clubroom  or  room  of  any  as- 
sociation of  persons  in  which  said  prohibit- 
«d  liquors  or  beverages,  or  any  of  them, 
are  kept  or  stored  for  the  purpose  of  being 
drunk  or  consumed  by  the  members  of 
such  club  or  other  association  of  persons 
or  their  guests  or  others  on  the  premises, 
or  at  or  near  the  place  where  such  liquors 
or  beverages,  or  any  of  them,  are  kept  or 
JL.R.A.1915C. 


stored:  (4)  any  i)lace  adjacent  to  or  near 
the  premises  of  any  club,  corporation  or 
association,  or  other  combination  of  per- 
sons to  which  members  or  their  guests  or 
others,  by  the  permission  of  members,  re- 
sort for  the  purpose  of  drinking  the  pro- 
hibited liquors  and  beverages,  or  any  of 
them,  that  arc  kept  at  or  near  such  place." 

One  of  the  purposes  of  the  statute  is 
stated  evidently  to  be  to  discourage  social 
drinking  by  making  it  unlawful  for  men 
to  habitually  congregate  at  one  place  for 
the  purpose  of  drinking  proliibited  liquors, 
even  though  each  should  drink  only  his 
own  liquor.  Wallace  v.  State,  8  Ala.  App. 
386,  62  So.  3G5. 

A  statute  forbidding  the  solicitation  of  or- 
ders for  liquor  was  held  violated  in  Barnes 
V.  State,  —  Tex.  Crim.  Rep.  — ,  ante, 
101,  170  S.  W.  548,  where,  upon  the  adop- 
tion of  prohibition  in  a  town,  some  of 
the  members  of  a  lodge  at  that  place  or- 
ganized an  auxiliary  society  the  pur- 
pose of  which  was  to  obtain  and  keep  for 
their  own  use  intoxicating  liquors;  rented 
a  place,  installed  barroom  fixtures,  em- 
ployed a  porter  to  fill  the  place  of  bar- 
tender in  the  ordinary  saloon.  No  orders 
were  solicited  in  words,  but  the  members 
agreed  amongst  themselves  that  they  would 
place  a  locked  box  upon  the  end  of  the  bar 
counter,  and  each  member  who  desired 
intoxicating  liquor  should  write  his  name 
on  a  slip  of  paper,  place  in  an  envelop  the 
amount  of  money  he  desired  to  expend  that 
week  for  liquors,  and  drop  the  envelop  in 
the  box;  the  money  was  taken  out  of  the 
box,  the  cost  of  rent,  ice,  etc.,  was  figured 
and  deducted  from  the  amount,  and  beer 
ordered  in  bulk  with  the  remainder;  the 
members  who  had  thus  deposited  their 
money  were  given  tickets  entitling  them 
to  twenty  glasses  of  beer  for  each  dollar 
deposited;  the  beer  was  dealt  out  to  the 
holders  of  the  tickets  by  the  porter  when 
called  for.  At  first  the  secretary  had 
charge  of  deducting  the  rent,  etc.,  and  or- 
dering the  beer,  but  subsequently  the  mem- 
bers of  the  club  in  turn  performed  this 
service.  The  member  being  prosecuted  in 
this  case  was  also  held  guilty  of  keeping 
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ex  rel.  Piatt  v.  Oakland  County  Bank,  1 
Dougl.  (Mich.)  282;  State  ex  rel.  Caldwell 
V.  Lincoln  Street  R.  Co.  80  Neb.  333,  14 
L.RJl.(N.S.)  336,  114  N.  VV.  422,  118  N.  W. 
326. 

Messrs.  A.  liee  and  J.  F.  Lee,  for  re- 
spondent St.  Louis  Club: 

If  there  is  no  express  grant  of  power  to 
dispense  wines  or  liquors,  the  respondent 
has  an  implied  power  so  to  do. 

Richard  Hanlon  Millinery  Co.  v.  Mis- 
sissippi Valley  Trust  Co.  251  Mo.  675,  158 
8.  W.  359;  10  Cyc.  1098;  Flaherty  v.  Port- 
land Longshoremen's  Benev.  Soc.  99  Me.  255, 
69  Atl.  68;  1  Cook,  Corp.  7th  ed.  §  3; 
Morawetz,  Priv.  Corp.  2d  ed.  362;  Central 
Ohio  Natural  Gas  &  Fuel  Co.  v.  Capital 
City  Dairy  Co.  60  Ohio  St.  96,  64  L.R.A. 
396',  53  N.  E.  711;  State  ex  rel.  Hadley  v. 


Missouri  P.  R.  Co.  237  Mo.  360,  141  S.  W. 
643. 

Section  7226,  Rev.  Stat.  1909,  is  uncon- 
stitutional and  void,  because  the  title  of  the 
act  did  not  clearly  express  the  matter  con- 
tained in  the  section;  while  the  body  of  the 
act  nowhere  refers  to  persons  "running 
order  houses,"  it  embraces  persons  of  every 
class,  whether  engaged  in  running  order 
houses  or  not. 

State  V.  Burns,  237  Mo.  216,  140  S.  W. 
871;  State  v.  Bawlings,  232  Mo.  544,  134  S. 
W.  530;  St.  Louis  v.  Wortman,  213  Mo.  131, 
112  S.  W.  520;  State  v.  Fulks,  207  Mo.  26, 
15  L.R.A.(X.S.)  4.30,  105  S.  W.  733,  13 
Ann.  Cas.  732;  State  v.  Great  Western 
Coffee  &  Tea  Co.  171  Mo.  634,  94  Am.  St. 
Rep.  802,  71  S.  W.  1011;  Witzmann  v. 
Southern  R.  Co.  131  Mo.  617,  33  S.  W.  181; 


and  maintaining  a  cold  storage,  a  place 
where  intoxicating  liquors  were  kept  for 
others.  The  member  claimed  that  he  did 
all  this  as  an  accommodation,  but  it  was 
held  that  the  facts  showed  that  he  did  so 
one  week  with  the  understanding  that  some 
other  member  of  the  society  would  do  the 
same  for  the  next,  and  another  the  week 
after;  thus  it  was  not  merely  an  accommo- 
dation. 

As  to  what  constitutes  a  "keeping  for 
sale,"  see  Com.  v.  Woclz,  supra,  II. 

T.      Club    <i«   a    "person,"    tpithln    the 
tneaning  of  liquor  lavca. 

As  to  the  earlier  cases  on  this  phase  of 
the  question,  see  notes  to  South  Shore 
Country  Club  v.  People,  12  L.R,A.(N.S.) 
619,  and  Ada  County  v.  Boise  Commercial 
Club,  38  L.R.A.(K.S.)   101. 

An  incorporated  social  club  is  a  "per- 
son" within  the  meaning  of  a  statute  pro- 
viding that  "no  person,  by  himself,  his 
agent  or  servant,  .  .  .  shall  sell  any  in- 
toxicating liquors  except  as  herein  pro- 
vided." State  V.  Delaware  Saengerbund, 
—  Del.  — ,  91  Atl.  290. 

An  incorporated  social  club  is  within 
the  meaning  of  a  license  act  making  it  un- 
lawful for  any  "person  or  persons"  to  sell 
liquors  until  he  shall  have  complied  with 
the  conditions  of  the  act,  among  which  are 
the  conditions  that  the  applicant  be  "a 
citizen  of  the  United  States,"  and  that 
he  shall  furnish  "a  statement  of  the  extent 
of  his  residence  in  the  county,"  especially 
where  it  provides  that  a  licensee  under  an- 
other act,  under  which  the  social  club  was 
licensed,  should  be  governed  by  the  provi- 
sions of  the  later  act.    Conococheague  Club 

V.  State,   116   Md.  317,  81  Atl.  602. 

VI.  Organtzatton  not  a  bona  fide  social  i 

club. 

For   earlier  cases  on  this  phase   of   the 

question,    see    the    notes    to  Soutli   'Shore 

Country   Club   v.  People,   12  L.R.A.(N.S.)  j 
L.R.A.1916C. 


619;  Cuzner  v.  California  Club,  20  LJR-A. 
(N.S.)  1095,  and  Ada  County  v.  Boiae 
Commercial   Club,  38  L.R.A.(N.8.)    101. 

It  is  apparent  that  under  some  condi- 
tions the  fact  that  the  "club"  is  not  a  bona 
fide  organization  to  which  the  dispensing 
of  liquor  is  merely  incidental  may  deprive 
it  of  the  protection  to  which  it  would  be 
entitled  if  it  were  such  an  organization. 

This  is  recognized  in  Com.  v.  Krotzer, 
51  Pa.  Super.  Ct.  411,  supra,  and  in  a  sub- 
sequent appeal  of  this  case  it  was  held  that 
a  club  which  furnishes  liquor  not  as  a  mere 
incident  to  other  purposes  in  its  organiza- 
tion, but  as  the  principal  part  of  its  busi- 
ness, distributing  it  at  prices  in  excess  of 
cost  and  expenses  incident  to  the  distribu- 
tion, so  as  to  derive  a  profit  thereon,  can- 
not claim  protection  as  a  social  club  to 
which  the  sale  of  liquor  is  merely  incident. 
55  Pa,  Super.  Ct.  351. 

A  social  club  organized  coincidentally 
with  the  voting  "dry"  of  a  municipality, 
which,  so  far  as  the  evidence  shows,  did 
nothing  beyond  furnishing  its  members  li- 
quors, cigars,  and  soft  drinks  in  exchange 
for  coupons  issued  by  the  club,  was  held  to 
have  for  its  principal  object  the  disposal 
of  liquors  to  its  members,  and  to  be  subject 
to  prosecution  under  an  ordinance  making 
it  unlawful  "for  any  person,"  .  .  .  club, 
or  society,  ...  to  keep,  sell,  give,  or 
furnish  any  spirituous,  vinous,  malt,  li- 
quors." Bachelors'  Club  v.  WoiDdburn,  60 
Or.  331,  119  Pac.  339. 

It  is  stated  to  be  the  rule  in  a  prosecu- 
tion for  maintaining  a  disorderly  house, 
which  was  defined  by  the  statute  to  be  any 
house  in  which  spirituous,  vinous,  or  malt 
liquors  are  sold  or  kept  for  sale  without 
first  having  obtained  a  license,  that  clubs 
not  organized  in  good  faith  for  purposes 
authorized  by  law,  but  merely  as  shifts, 
shields,  or  subterfuges,  should  be  held  to 
be  disorderly  houses,  and  as  such  be  en- 
joined. Soto  V.  State,  —  Tex.  Civ.  App. 
—,171  S.  VV.  279. 

See  Baker  v.  State,  —  Tex.  Crim.  Rep. 
— ,  167  S.  W.  340,  supra,  I.  W.  A.  E. 


Digitized  by 


Google 


STATE  EX  INF.  HARVEV  v.  MISSOURI  ATHLETIC  CLUB. 


885 


State  V.  Persinger,  76  Mo.  346;  State  ex  rel. 
Hixon  V.  Schofield,  41  Mo.  39. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  circuit  attorney  of  the  city  of  St. 
Louis  has  instituted  two  original  proceed- 
ings in  this  court  in  the  nature  of  quo 
warranto,  for  the  purpose  of  forfeiting  the 
charters  of  two  corporations,  the  St. 
Louis  Club  and  the  Missouri  Athletic  Club, 
because  of  their  alleged  misuse  and  abuse 
of  their  respective  franchises  in  having  sold, 
without  licenses  as  dramshop  keepers,  in- 
toxicating liquors,  and  in  having  violated 
%  7226,  Rev.  Stat.  1909,  in  receiving,  stor- 
ing, keeping,  or  delivering,  as  agents  or 
otherwise  of  any  other  person,  intoxicating 
liquors  without  having  licenses  as  dram- 
shop keepers.  The  material  issues  in  these 
eases  being  identical,  varying  only  as  to 
the  manner  in  which  the  defenses  are  pre- 
sented by  counsel  in  each  of  the  cases,  they 
will  be  considered  together. 

These  clubs  were  incorporated  at  differ- 
ent dates  under  what  is  now  article  10  of 
chapter  33,  Rev.  Stet  1909,  the  statute  au- 
thorizing the  incorporation  of  benevo- 
lent, religious,  scientiiic,  educational,  and 
miscellaneous  associations.  This  statute  has 
not  undergone  any  material  change  through 
legislation  since  the  incorporation  of  these 
clubs.  Incidentally,  its  latitude,  measured 
by  judicial  interpretation,  may  not  inap- 
propriately be  likened  to  that  virtue  which 
is  tiguratively  said  to  cover  a  multitude  of 
sins.     1  Peter,  iv.  8. 

No  useful  purpose  will  be  served  by  set- 
ting out  the  pleadings  at  length.  The  in- 
formations formally  charge  the  respondents 
with  the  abuse  and  misuse  of  their  corporate 
powers  in  reference  to  the  matters  above 
stated,  and  ask  a  forfeiture  of  their  char- 
ters. Their  returns  confess  and  avoid  as 
to  the  charge  of  selling  intoxicating 
liquors  without  license,  and  as  to  the  al- 
leged violation  of  §  7226,  Rev.  Stat.  1909, 
that  it  is  invalid,  as  being  unconstitutional. 
The  buildings,  appointments,  conditions  of 
membership,  privileges,  government,  and 
exclusive  restrictions  of  each  club  are  set 
forth  at  length  and  with  particularity.  It 
is  pleaded  that  the  matter  of  the  right  of 
these  clubs  to  sell  liquor  without  license  has 
been  adjudicated  by  this  court  in  State  ex 
rel.  Bell  v.  St.  Louie  Club,  125  Mb.  308, 
26  L.R.A.  673,  28  S.  W.  604,  and  that  the 
right  under  this  decision  has  uninterrupted- 
ly been  exercised  by  them  since  the  rendi- 
tion of  the  opinion  in  that  case  in  1894;  | 
that  efforts  have  been  made  at  successive 
sessions  of  the  general  assembly  to  effect 
changes  in  the  dramshop  law  which  would 
require  social  clubs  to  take  out  dramshop 
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licenses,  and  the  failure  or  refusal  of  the 
legislature  to  enact  laws  of  this  character 
is  a  construction  of  the  dramshop  law  by 
the  state,  represented  by  its  officials,  au- 
thorizing sales  of  liquor  without  license 
by  such  clubs.  Whereupon  respondents 
plead  that  such  failure  or  refusal  on  the 
part  of  the  lawmaking  power  operates  as  an 
estoppel  upon  relator  from  claiming  that 
the  dramshop  law  applies  to  bona  fide  so- 
cial clubs;  that  respondents,  relying  upon 
the  fact  that  they  have  never  heretofore 
been  molested  in  the  sale  of  liquors  without 
license,  or  in  the  violation  of  §  7226,  supra, 
have  expended  large  sums  of  money  in  fur- 
nishing and  equipping  their  clubhouses,  and 
that  relator,  by  reason  of  the  nonaction  of 
the  legislature  and  the  failure  of  the  law 
officers  to  proceed  against  them  for  years 
after  respondents  had  organized  and  were 
in  operation  as  social  clubs,  should  not  be 
heard  to  complain  against  them. 

Relator's  reply  in  each  case  is  a  general 
denial,  and  in  addition  in  one  it  is  alleged 
that  the  suit  pleaded  in  abatement  by  re- 
spondents (State  ex  rel.  Bell  v.  St.  Louis 
Club,  supra)  was  brought  by  an  unauthor- 
ized person  and  the  proceedings  therein  were 
void,  and  that  the  facts  in  that  and  the 
instant  cases  are  not  identical,  and  that 
§  7226,  supra,  had  not  been  enacted  when 
the  Bell  Case  was  determined. 

Agreed  statements  of  facts  detail  the 
character  of  each  club  as  a  social  organiza- 
tion, the  nature  and  amount  of  its  expendi- 
tures, including  the  expenditures  for  intoxi- 
cating liquors,  the  nature  and  amount  of 
income,  including  that  charged  to  members 
and  their  nonresident  guests  for  intoxicat- 
ing liquors,  the  manner  in  which  the  club 
is  governed,  and  numerous  other  matters 
not  necessary  to  be  set  out  here.  As  to  the 
dispensing  of  liquors,  practically  the  same 
plan  is  pursued  in  each  club.  If  a  member 
desires  liquor,  he  orders  same,  and  it  is 
served  to  him  in  the  club.  On  receiving  it, 
he  signs  a  card  acknowledging  the  receipt 
of  same  and  stating  the  price.  He  makes 
payment  for  same  within  a  stated  time 
thereafter.  Stress  is  laid  in  each  statement 
upon  the  member  receiving  the  liquor,  and 
not  paying  for  it  at  tlie  time,  and  that  he 
is  not  permitted,  under  the  rules,  to  pay 
for  the  liquor  when  received,  but  subse- 
quently when  he  pays  for  his  supplies  for 
the  month,  and  as  a  part  of  such  supplies; 
that  the  same  prices  are  charged  members 
for  liquors  as  are  required  to  be  paid  at 
licensed  caf6s  and  dramshops  for  like  goods; 
that  the  money  received  by  respondents  for 
liquors  is  mingled  with  the  other  funds,  and 
used  in  replenishing  the  stock  of  liquors 
and  in  purchasing  other  supplies;  that  no 
profit  has  ever  been  made  by  these  clubs,  or 
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paid  to  members.  A  complete  statument  of 
each  club's  entire  accounts  for  the  preceding 
year  accompanies  the  recital  of  the  agreed 
facts. 

Tlie  questions  confronting  us  are  so  inter- 
related that  their  discussion,  with  probably 
some  prolixity,  becomes  necessary  to  a  de- 
termination of  the  issues  involved. 

1.  it  is  scarcely  worth  while  at  this  day 
and  time  to  consume  space  discussing  the 
cliariicter  of  the  liijuor  IralHc,  except  to  say 
that  early  in  our  judicial  history  Judge 
Xaptou,  who  may  well  be  styled  the  Story 
of  our  jurisprudence,  said,  in  Austin  v. 
State,  10  Mo.  51)1,  that  "the  sale  of  into.\i- 
cating  liquors  is  by  law  illegal — is  not  a 
privilege  of  a  citizen  of  this  or  any  other 
state,"  and,  "the  right  to  sell  same  can  only 
be  acquired  by  complying  with  the  law." 

Thirty-live  years  later,  with  no  adverse 
intimation  in  the  interim,  this  court  reiter- 
ated the  doctrine  announced  in  the  Austin 
Case,  supra,  and  in  a  per  curiam  opinion  in 
State  ex  rel.  Troll  v.  Hudson,  78  Mo.  302, 
said,  in  addition,  that  "the  license  fee  ex- 
acted" of  dramshop  keepers  "is  not  a  tax," 
but  "a  price  paid  for  the  privilege  of  carry- 
ing on  a  business  .  .  .  detrimental  to 
public  morals,  and  which  the  legislature,  in 
the  exercise  of  the  police  power,  has  the 
right  to  prohibit  altogether." 

And  Burgess,  J.,  in  State  v.  Seebold,  192 
Mo.  loc.  cit.  727,  91  S.  W.  loc.  cit.  492,  said : 
"It  is  fundamental  that  no  one  has  a  nat- 
ural right  to  sell  intoxicating  liquor,  be- 
cause the  tendency  of  its  use  is  to  deprave 
public  morals,  and  to  do  so  without  a 
license  from  proper  authority  is  unlawful," 
—citing  cases. 

So,  it  Was  held  in  Higgins  v.  Talty,  157 
Mo.  280,  57  S.  \V.  724,  that  a  dramshop 
license  was  a  mere  permit,  not  a  contract, 
between  the  state  and  the  licensee,  in  which 
the  latter  has  no  vesteil  rights,  but  is  sub- 
ject at  all  times  to  the  police  power,  and 
is  revocable  at  any  time  the  state  may  see 
proper  to  do  so  for  any  violation  of  the 
dramshop  law,  whether  the  license  so  pro- 
vides or  not. 

Other  opinions  of  this  court  and  the 
courts  of  appeals  add  such  force  to  the  doc- 
trine announced  as  repetition  and  unvary- 
ing adlierence  give  to  any  judicial  declara- 
tion. The  lost  word  on  the  subject  has  been 
so  aptly  said  by  Woodson,  J.,  speaking  for 
this  court,  in  State  v.  Parker  Distilling  Co. 
236  Mo.  loc.  cit.  255,  139  S.  W.  loc.  cit.  461, 
that  it  may  be  appropriately  incorporated 
here  as  follows:  '"JTiose  authorities  also 
establish  the  fact  that  the  liquor  trafWc 
is  not  a  lawful  business,  except  as  author- 
ized by  express  legislation  of  the  state;  that 
no  person  has  the  natural  or  inherent  right 
to  engage  therein;  that  the  liquor  business 
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does  not  stand  upon  the  same  plane,  in  the 
eyes  of  the  law,  with  other  commercial  oc- 
cupations. It  is  placed  under  the  ban  of 
the  law,  and  it  is  .  .  .  differentiated 
from  all  other  occupations,  and  is  tliereby 
separated  or  removed  from  the  natural 
rights,  privileges,  and  immunities  of  the 
citizen.  The  foregoing  enunciations  of  the 
courts  are  base<l  upon  the  well-known  fact 
tiiat  intoxicating  liquors  and  the  traffic 
therein  have  brought  intemperance,  pov- 
erty, and  misery  upon  many  of  our  citizens, 
and  have  been  a  fruitful  source  of  crime  on 
every  hand." 

These  observations  and  conclusions  are 
quoted,  not,  as  the  great  Cham  of  literature 
said,  "to  point  a  moral,"  but  to  throw  light 
upon  the  view  askance  which  has  been  tak- 
en by  our  courts  of  the  traffic  in  intoxicants, 
and  as  a  guide  in  determining  what  con- 
stitutes a  sale  of  liquor  within  the  mean- 
ing of  the  law.  Xlie  statute  relative  there- 
to reads  that  "no  person  sliall,  direetly  or 
indirectly,  sell  intoxicating  liquors  in  any 
quantity  less  than  3  gallons,  eitlier  at  re- 
tail or  in  the  original  package,  without  tak- 
ing out  a  license  as  a  dramshop  keeper." 
Rev.  Stat.  1909,  §  7188. 

Incidentally,  it  may  be  said  in  tliis  con- 
nection, that  while  the  statute,  of  which 
this  section  is  a  part,  prescribes  a  penalty 
for  its  violation,  and  that  penal  statutes 
are,  as  a  general  rule,  strictly  construed,  it 
has  been  held  here  and  elsewhere  that  laws 
in  regard  to  the  sale  of  intoxicating  liquors 
ought  to  be  bo  construed  as  to  carry  out  the 
true  purpose  of  their  enactment.  State  v. 
Walker,  221  Mo.  loc.  cit.  616,  108  S.  W. 
615,  120  S.  W.  1198,  affirming  129  Mo.  App. 
loc.  cit.  374,  108  S.  W.  616.  And  in  ac- 
complishing this  purpose  they  should  be 
liberally  construed.  Seattle  v.  Foster,  47 
Wash.  172,  91  Pac.  642;  Cox  v.  Burnham, 
120  Iowa,  43,  94  N.  W.  265;  People  ex  rcL 
Kemraet  v.  Craig,  128  App.  Div.  908,  112 
X.  Y.  Supp.  1142.  Probably  the  rule  in 
regard  to  the  construction  of  this  class  of 
statutes  is  best  stated  in  a  New  York 
case  (Mead  v.  Stratton,  87  N.  Y.  493,  41 
Am.  Hop.  386)  in  which  it  is  said  that 
"while  a  statute  of  this  character  should 
not  be  enlarged,  it  sliould  be  interpreted, 
where  the  language  is  clear  and  explicit, 
according  to  its  true  intent  and  meaning, 
having  in  view  the  evil  to  be  remedied  and 
the  object  to  be  attained." 

In  addition  to  the  rule  in  this  regard 
here  and  elsewhere,  §  7222,  Rev.  Stat.  1!I09, 
gives  us  a  definite  guide  as  to  the  Construc- 
tion to  be  given  our  dramshop  law.  Aided 
by  this  rule  of  interpretation,  the  solution 
of  the  question  as  to  what  constitut(>s  a 
sale  of  intoxicating  liquors  ought  not  to  be 
a  difficult  matter.    However,  at  the  thresh- 
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bold  of  a  con8i<l«ration  of  this  ca«e,  we  are 
confroutud  with  the  ruling  of  this  court  in 
State  ex  rel.  Bell  v.  St.  Louis  Club,  125  Mo. 
•■iOa,  2U  L.R.A.  573,  28  S.  W.  U04,  in  which 
it  was  held  by  division  No.  2  that  the  sale 
of  liquor  by  a  bona  tide  social  club  not  in- 
corporated for  profit,  to  a  member,  is  not 
a  sale  witliin  the  inhibition  of  the  dramshop 
law.  Of  this  seeming  lion  in  the  path,  more 
anon.  Irrespective  of  this  ruling  for  the 
nonce,  what  is  a  sale  within  the  meaning 
of  the  statute?  Our  own  courts  have  de- 
fined a  sale  of  personal  property  to  be  a 
transfer  of  the  absolute  or  general  property 
in  a  thing  for  a  price  in  money,  btate  v. 
Winglicld,  lid  Mo.  loc.  cit.  43U,  37  Am.  St 
Rep.  400,  22  S.  \V.  303;  Barrie  v.  United  R. 
Co.  138  Mo.  App.  loc.  cit.  tia3,  119  S.  VV. 
1O20.  In  acts  prohibiting  the  sale  of  in- 
toxicating liquors  elsewhere,  the  word  "sale" 
has  been  construed  in  a  comprehensive  sense 
to  include  what  is  known  as  barter  and 
exchange.  James  v.  State,  124  Ga.  72,  32 
S.  £.  295;  Howell  v.  StaU>,  124  Ga.  U08, 
52  S.  E.  <>49 ;  Coulter  v.  Portland  Trust  Co. 
20  Or.  469,  20  Pac.  365,  27  Pac.  266.  Jus- 
tice Gray,  of  the  United  States  Supreme 
Court,  in  Iowa  v.  McFarland,  110  U.  S. 
471,  28  L.  ed.  198,  4  Sup.  Ct.  Rep.  210, 
said  that  "a  sale,  in  the  ordinary  sense  of 
the  word,  is  a  transfer  of  property  for  a 
fixed  price  in  money  or  its  equivalent.'' 

And  Benjamin,  in  his  admirable  treatise, 
has  defined  a  sale  by  pointing  out  its  prime 
essentials.  To  constitute  a  valid  sale,  there 
must,  he  says,  be  a  concurrence  of  the  fol- 
lowing elements,  viz.:  (1)  Parties  compe- 
tent to  contract;  (2)  mutual  consent;  (3) 
a  thing,  the  absolute  or  general  property  in 
which  is  transferred  from  the  seller  to  the 
buyer;  and  (4)  a  price  paid  or  promise 
therefor.     Benjamin,  Sales,  §§  1,  2. 

Witliout  unduly  extending  this  discus- 
sion, what  elements  necessary  to  a  sale  do 
we  find  in  the  instant  case?  First,  there 
are  present  the  parties,  a  seller  and  a  buy- 
er,— the  one  an  artificial  entity,  it  is  true, 
but  having  a  legal  existence,  and  capable 
of  contracting;  the  other  a  natural  person, 
and  although  he  is  buying  from  the  arti- 
ficial person,  and  is  enabled  to  buy  by  rea- 
son of  his  membership,  or  as  a  shareholder, 
he  has  no  such  individualized  ownership  in 
the  concrete  property  or  the  corporation  as 
will  enable  him  to  legally  appropriate  it 
except  by  purchase;  second,  we  find  here  a 
power  and  a  purpose  to  sell  on  the  one  part, 
and  a  willingness  to  buy  on  the  other,  thus 
constituting  all  the  requisites  of  mutual 
consent;  third,  liquor,  the  thing  being  sold, 
is  never  absent  from  the  exchange,  and,  be- 
ing personal  property,  is  capable  of  trans- 
fer from  the  seller  to  the  buyer ;  and,  fourth, 
also  ever  present  in  the  transaction,  is  tlie 
L.R.A.1915C. 


price  agreed  to  be  paid  by  the  buyer  when 
he  signs  the  steward's  slip,  receives  tlic 
liquor,  and  agrees  to  pay  for  same  when 
be  settles  for  other  supplies.  In  the  face 
of  the  facts,  it  seems  to  us  that  the  citation 
of  authorities  is  not  necessary  to  convince 
the  impartial  mind  that  here  are  embraced 
all  the  essentials  of  a  valid  sale.  But  a 
litigant  is  entitled  at  the  hands  of  a  court 
to  a  dignified  consideration  of  every  serious 
contention;  and,  although  it  may,  to  some 
minds,  seem  finical  and  trilling  with  words 
to  claim  that  a  club  member  to  whom  liquor 
is  delivered  under  the  facts  stated  is  not  a 
party  to  a  sale,  but  is  simply  appropriat- 
ing at  his  will  a  part  of  his  own  property, 
the  contention  is  entitled  to  a  review. 

Light  is  sometimes  thrown  on  a  matter 
under  investigation  by  an  interrogatory,  and 
we  therefore  ask:  If  the  buyer  here  is 
simply  appropriating  his  own  property,  and 
the  club  is  not  selling  same,  why  follow  the 
farcical  formality  of  keeping  an  account  of 
each  transaction  and  requiring  the  pur- 
chaser to  pay  for  what  he  has  received  at 
agreed  intervals?  If  we  mistake  not,  al- 
though it  may  not  be  in  the  record,  a  con- 
dition of  membership  requires  payment  for 
all  supplies  received.  The  easier  and  the 
simpler  plan,  and  one  which  would  doubt- 
less be  pursued  if  the  liquor  dispensed  was 
the  common  property  of  the  members,  would 
be  for  each  individual  to  order  as  he  willed, 
without  the  then  useless  procedure  incident 
to  an  ordinary  sale.  But,  as  a  matter  of 
fact,  the  property  of  an  incorporated  com- 
pany, regardless  of  the  article  of  the  stat- 
ute under  which  it  is  organized,  is  not  held 
in  common  by  the  members  or  shareholders, 
but  is  owned  by  the  artificial  person  which 
the  law  has  permitted  to  be  created,  the 
prime  purpose  of  whose  creation  is  to  en- 
able it  to  contract  and  hold  property  in 
some  form  for  some  purpose.  Thii  seems 
too  elementary  to  waste  words  in  its  dis- 
cussion. 

A  few  illustrations  may,  however,  help  to 
emphasize  the  unsoundness  of  this  conten- 
tion of  respondents.  Would  it  be  seriously 
contended  that  a  member  of  an  incorporat- 
ed religious  organization  could,  at  will,  ap- 
propriate as  his  own  the  communion  table 
or  the  vessels  of  the  altar;  or  that  a  mem- 
ber of  a  library  association  could  take  as 
his  own  such  books  aa  suited  his  taste  and 
as  he  deemed  represented  his  interest  in  the 
institution;  or  that  a  shareholder  in  a 
manufacturing  company  could  detach  for 
his  personal  use  such  portions  of  the  ma- 
chinery as  he  willed  to  take;  or  that  the 
owner  of  stock  in  a  railroad  company  or 
other  carrier,  upon  its  passing  its  dividends, 
as  sometimes  occurs,  after  a  series  of  lean 
years  and  adverse  4egislation,  could  appro- 
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priate  such  portions  of  its  portable  property 
aa  lie  deemed  sufficient  to  cover  his  invest- 
ment? None  the  less  absurd  is  the  conten- 
tion that  a  member  of  an  incorporated  so- 
cial club,  although  he  contracts  to  buy  and 
does  buy,  is  not  consummating  a  sale  with 
the  club  when  liquor  is  delivered  to  him  un- 
der the  facts  detailed,  but  is  simply  appro- 
priating to  himself  his  portion  of  the  com- 
mon property.  If,  therefore,  the  foregoing 
reasoning  is  sound,  and  the  illustrations 
are  applicable,  we  are  justiHed  in  the  con- 
clusion that  the  legal  essentials  of  a  sale  of 
liquor  are  the  same  as  in  the  transfer  of 
other  personal  property,  save  that  liquor 
can  only  be  sold  under  the  limitations  pre- 
scribed by  the  statute.  This  conclusion 
finds  ample  support  in  other  jurisdictions 
where  statutes  are  in  force  substantially 
identical  with  that  of  Missouri. 

in  Alabama  a  transaction  whereby  a  bona 
fide  incorporated  social  club  sells  liquor  to 
one  of  its  members  is  held  to  be  a  sale,  with- 
in the  meaning  of  the  law  prohibiting  the 
sale  of  liquors  without  license.  Beauvoir 
Club  v.  State,  148  Ala.  643,  121  Am.  St. 
Rep.  82,  42  So.  1040. 

In  Colorado  it  is  held  that  a  social  club 
which  dispenses  liquor  to  its  members  at  a 
price  fixed  by  its  managers  violates  a  local 
ordinance  prohibiting  the  sale  of  such  li- 
quors, even  though  they  are  provided  sim- 
ply as  an  incident  to  the  entertainment  of 
the  members,  the  transaction  being  held  to 
be  a  sale.  Manning  v.  Canon  City,  45  Colo. 
571,  23  L.R.A.(N.S.)  192,  101  Pac.  978  j 
Lloyd  v.  Canon  City,  46  Colo.  195,  103  Pac. 
288. 

In  the  District  of  Columbia  a  like  ruling 
under  a  similar  state  of  facts  has  been 
made,  the  court  observing  that  it  is  im- 
material for  what  purpose  the  club  was 
formed,  or  whether  the  sale  was  made  for 
profit,  or  was  but  an  incident  to  the  culti- 
vation of  social  relations  between  the  mem- 
bers. Army  &  Navy  Club  v.  District  of 
Columbia,  8  App.  D.  C.  544. 

In  €)eorgia  it  is  held  that  the  admission 
only  of  members  to  clubrooms,  and  the  fact 
that  the  selling  and  drinking  of  intoxicat- 
ing liquors  were  only  an  incident,  and  not 
the  main  object,  of  the  incorporation,  will 
not  make  the  place  where  the  liquors  are 
'dispensed  and  drunk  the  less  a  tippling 
house,  within  the  meaning  of  a  statute  mak- 
ing penal  "the  keeping  open  of  tippling 
houses  on  Sunday."  Mohrman  r.  State, 
105  Ga.  709,  43  'l.R.A.  398,  70  Am.  St. 
Rep.  74,  32  S.  E.  143. 

In  Illinois  it  is  held  to  be  immaterial  that 
liquors  are  sold  by  a  corporation  club  to 
its  members  for  a  price  no  more  than  suf- 
ficient to  cover  cost  and  service,  or  whether 
the  organization  is  one  in  good  faith  or 
T..R.A.1915C.' 


a  mere  subterfuge  to  evade  the  statute,  as 
in  either  case  the  transaction  is  a  sale  with- 
in the  meaning  of  the  statute  requiring  a 
license.  People  ex  rel.  Stevenson  v.  Law 
k  Order  Club,  203  III.  127,  62  L.RJ^.  884, 
67  N.  E.  853.  A  later  Illinois  case  (South 
Shore  Country  Club  v.  People,  228  III.  75, 
12  L.R.A.(N.S.)  619,  119  Am.  St.  Rep.  417, 
81  N.  E.  805,  10  Ann.  Cas.  883)  is  pecul- 
iarly appropriate  in  view  of  what  we  have 
said  in  regard  to  ownership.  The  court  in 
that  case  said:  "The  liquor  belongs  to  the 
corporation  as  a  legal  entity,  and  no  mem- 
ber owns  any  share  of  the  liquor,  as  a  ten- 
ant in  common  ...  or  otherwise.  An 
association  organized  merely  for  social, 
literary,  scientific,  or  political  purposes,  al- 
though not  incorporated,  is  not  a  partner- 
ship. ...  A  member  of  such  an  associa- 
tion has  no  individual  .  ..  .  interest  in 
the  property,  and  owns  no  proportionate 
share  of  it,  but  only  has  a  right  to  the 
joint  use  so  long  as  he  continues  to  be  a 
member.  Even  if  they  were  tenants  in  com- 
mon, transfer  of  a  specific  part  of  the  prop- 
erty to  one  for  a  stipulated  price  would 
be  a  sale." 

In  Maryland  the  law  regulating  the  sales 
of  liquors  was  held  to  apply  to  private  clubs 
when  liquor  is  sold  to  members,  even  with- 
out a  profit.  Conococheague  Club  v.  State, 
116  Md.  317,  81  Atl.  602. 

In  Michigan  it  is  held  that  a  law  requir- 
ing that  licenses  should  be  obtained  by  re- 
tail liquor  dealers,  and  taxing  the  business 
of  liquor  selling,  wherever  found  or  by 
whom  carried  on,  reaches  a  clubhouse  or 
private  house,  as  well  as  a  saloon  or  tavern, 
and  includes  all  persons  engaged  in  such 
business.  People  v.  Soule,  74  Mich.  250,  2 
L.R.A.  494,  41  N.  W.  908. 

In  Minnesota,  in  a  case  which  reviews  a 
large  number  of  authorities,  it  is  held  that 
a  club  or  social  organization  chartered  un- 
der the  laws  of  the  state  is  a  "person"  with- 
in the  meaning  of  the  license  laws,  and  that 
the  dispensing  of  liquors  by  it  to  a  member 
constitutes  a  sale  in  violation  of  law,  un- 
less protected  by  Ijcense.  State  ex  rel. 
Young  V.  Minnesota  Club,  106  Minn.  315, 
20  L.R.A.(N.S.)   1101,  119  N.  W.  494. 

The  supreme  court  of  Mississippi,  in  dis- 
cussing a  case  involving  the  rig^t  of  a 
social  club  to  dispense  liquor  to  its  mem- 
bers, not  for  profit,  but  without  license, 
said:  "We  unhesitatingly  adopt  as  sound 
the  views  of  those  courts  which  have  held 
that  such  a  device  as  was  resorted  to  by  the 
appellant  in  disposing  of  .  .  .  liquor 
was  a  violation  of  the  law  against  unlicensed 
retailing.  ...  It  must  be  so,  unless  an 
association  of  persons  may  lawfully  do  what 
none  of  the  individuals  could;  and  it  would 
be  a  reproach  to  the  law  if  this  were  so." 
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Kogales  Club  y.  State,  69  Miss.   218,  10 
So.  574. 

In  Kew  Jersey  a  club  which  disposes  of 
liquors  to  its  members,  not  to  evade  the 
law  or  to  make  a  profit,  is  held  to  be  sub- 
ject to  an  ordinance  imposing  a  penalty  for 
gelling  liquor  without  license.  The  court 
said:  "It  is  wholly  immaterial,  and  not  a 
legitimate  subject  of  inquiry,  whether  an 
intention  to  .  .  .  evade  the  law  was 
present.  .  .  .  Intent  constitutes  no  part 
of  the  offense;  the  simple  question  is  pre- 
sented whether  the  act  expressly  inhibited 
has  been  done.  If  so,  the  presumption  of 
wrongful  intent  is  absolute,  and  cannot  be 
controverted."  State,  Newark,  Prosecutor, 
V.  Essex  Club,  63  N.  J.  L.  99,  20  Atl.  789. 

In  Oregon  the  dispensing  of  liquors  by  a 
club  to  its  members  is  held  to  be  a  sale. 
State  V.  Kline,  50  Or.  420,  93  Pac.  237; 
Uachelors'  Club  v.  Woodburn,  60  Or.  341, 
119  Pac.  339. 

In  Washington  it  is  held  that  the  transac- 
tion is  a  sale  under  an  ordinance  forbidding 
the  sale  or  disposal  of  liquors  without  li- 
cense, the  court  saying  in  effect  that  liquor 
owned  by  a  club  and  transferred  to  a  buyer 
for  a  consideration  is  a  sale,  and  it  is  im- 
material that  the  buyer  is  a  member,  and 
as  such  has  an  interest  in  the  property. 
Spokane  v.  Baughman,  54  Wash.  315,  103 
Pac.  14. 

In  West  Virginia  the  disposal  of  liquors 
by  a  club  to  its  members  is  within  the  stat- 
ute requiring  a  license,  the  statute  being 
held  to  be  broad  enough  to  permit  no  shift 
or  device  to  defeat  its  purpose,  no  matter 
whether  the  club  is  social,  literary,  or 
otherwise.  State  v.  Shumate,  44  W.  Va. 
490,  29  S.  E.  1001. 

Contra:  In  California  (Cuzner  v.  Cali- 
fornia Club,  155  Cal.  303,  20  L.R.A.(X.S.) 
1095,  100  Pac  868) ;  Massachusetts  (Com. 
T.  Baker,  1S2  Mass.  337,  25  N.  E.  718; 
Com.  V.  Ewig,  145  Mass.  119,  13  N.  E.  365) ; 
Montana  (Barden  v.  Montana  Club,  10 
Mont.  330,  11  L.R.A.  593,  24  Am.  St.  Rep. 
27,  25  Pac.  1042);  New  York  (People  v. 
Adelphi  Club,  149  N.  Y.  5,  31  L.R.A.  510, 
62  Am.  St.  Rep.  700,  43  N.  E.  410) ;  Penn- 
sylvania (Klein  v.  Livingston  Club,  177  Pa. 
224,  34  L.R.A.  94,  55  Am.  St.  Rep.  717, 
35  Atl.  606) ;  South  Carolina  (State  ex  rel. 
Columbia  Club  v.  McMaster,  35  S.  C.  1,  28 
Am.  St.  Rep.  826,  14  S.  E.  290) ;  Tennessee 
(Tennessee  Club  v.  Dwyer,  11  Lea,  462,  47 
Am.  Rep.  298;  Moriartv  v.  State,  122  Tenn. 
440,  25  L.R.A.(N.S.)  1252,  124  8.  W.  1016)  ; 
Texas  (Finn  v.  State,  38  Tex.  Crim.  Rep. 
75,  41  S.  W.  1102),  and  in  Virginia  (Pied- 
mont Club  V.  Com.  87  Va.  540,  12  S.  E. 
963),  it  is  held,  on  the  basis  of  the  bona 
fides  of  the  clubs,  as  in  State  ex  rel.  Bell 
T.  St.  Louis  Club,  125  Mo.  308,  26  L.R.A. 
L.R.A.1915C. 


I  573,  28  S.  W.  604,  that  the  distribution  of 
I  liquors  only  to  members  is  not  a  sale  within 
I  the  meaning  of  the  liquor  laws. 

In  the  foregoing  we  have,  so  far  as  pos- 
I  sible,  included  for  and  against  the  right  of 
sale  only  cases  involving  bona  fide  social 
clubs  in  states  not  under  prohibition  or 
local  option  laws,  and  not  those  in  which  the 
clubs  were  expressly  prohibited  from  selling. 
The  cases  discussed  disclose  a  lack  of  har- 
mony in  regard  to  what  constitutes  a  sale; 
the  majority  being,  as  above  indicated, 
against  the  doctrine  announced  in  the  St. 
Louis  Club  Case,  supra,  and  others  of  like 
tenor.  The  contrariety  of  these  opinions 
may  be  due,  to  some  extent,  to  variant  stat- 
utes or  to  differences  in  the  facts.  If  this 
be  true,  it  lessens  their  force,  which  with 
us  is,  at  best,  but  persuasive,  except  as  they 
support  the  conclusion  reached  in  the  St. 
Louis  Club  Case.  The  conclusion  in  this 
case  we  do  not  regard  as  sound  or  consistent 
in  not  requiring  a  fair  and  uniform  enforce- 
ment of  tiie  law  in  regard  to  the  sale  of 
intoxicating  liquors;  and  in  so  far  as  it 
holds  that  an  incorporated  social  club  is 
n\>t  a  person  within  tiie  meaning  of  the  law 
in  rc^rd  to  corporations,  and  that  the  dis- 
pensing of  liquors  by  it  to  its  members  is 
not  a  sale,  it  is  overruled. 

II.  The  dispensing  of  liquors  by  social 
clubs  to  their  members  having  been  by  rea- 
son and  precedent  established  as  sales,  un- 
der what  authority  can  their  dispensation 
be  conducted  in  the  absence  of  express  au- 
thority therefor  in  the  statute? 

Respondents  are  corporations  organized  to 
advance,  by  social  intercourse  and  athletic 
pursuits,  the  bodily  and  mental  health  of 
their  members,  and  by  friendly  exchange  of 
views  and  discussions  to  advance  the  com- 
mercial prosperity  of  the  city  of  St.  Louis, 
and  to  obtain  a  place  for  the  common  and 
friendly  intercourse  of  such  members  with 
each  other.  So  say  their  returns,  supple- 
mented by  like  declarations  in  the  agreed 
statements  of  facts.  That  respondents  have 
no  express  power  to  sell  liquor  is  admitted, 
unless  it  be  claimed  that  the  ruling  in  the 
St.  Louis  Club  Case  operated  to  confer  this 
power  upon  them  as  a  species  of  judicial 
legislation.  As  we  understand  their  con- 
tention, however,  it  is  not  so  claimed,  but 
that  the  construction  given  the  dramshop 
law  in  that  case  simply  emphasized  an  im- 
plied power  which  the  clubs  possessed,  in 
the  absence  of  an  express  prohibition. 

The  doctrine  of  implied  power  as  applied 
to  corporations  demands  our  attention.  It 
will  be  recalled  that  Chief  Justice  Marshall 
said  in  the  Dartmouth  College  ('ase,  4 
Wheat.  518,  636,  4  L.  ed.  629,  659,  among 
other  things  that  have  become  maxims,  that 
"a  corporation,    .    .    .    being  the  mere  crea- 
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ture  of  law,  .  .  .  possc8sc8  only  those 
properties  wbich  the  charter  of  its  creation 
confers  upon  it,  either  expressly,  or  as  in- 
cidental to  its  very  existence." 

And  tlie  supreme  court  of  Minnesota  has 
held  that  the  same  rule  is  applicable  to 
articles  of  incorporation  which  are  analo- 
gous to  a  charter  (Gould  v.  Fuller,  79  Minn. 
414,  82  N.  \V.  673),  so  that  by  express 
judicial  declaration  the  doctrine  as  to  the 
limitation  of  the  powers  of  a  corporation 
within  the  instrument  of  its  creation  haa 
been  made  to  apply  to  every  class  of  incor- 
porated association,  whether  it  be  organized 
for  business,  moral,  intellectual,  or  benevo- 
lent purposes,  or  to  promote  social  inter- 
course. Incidental  powers,  as  the  term  is 
employed  by  Chief  Justice  Marshall,  mean 
such  as  are  directly  and  immediately  appro- 
priate to  the  execution  of  the  powers  ex- 
pressly granted,  and  exist  only  to  enable 
the  corporation  to  carry  out  the  purpose  of 
its  creation.  Hood  v.  New  York  &  N.  H. 
R.  Co.  22  Conn.  1;  People  ex  rel.  Peabody 
v.  Chicago  Gas  &  Trust  Co.  130  111.  268,  8 
L.R.A.  497,  17  Am.  St.  Rep.  319,  22  N.  E. 
798;  State  ex  rel.  Jackson  v.  Newman, 
51  La.  Ann.  833,  72  Am.  St.  Rep.  476,  25 
So.  408.  Such  powers  are  not  invoked  by 
respondents,  however,  and  their  discussion 
is  superfluous.  But  the  implied  powers  are 
of  moment.  They  are  defined  to  be  those 
possessed  by  a  corporation,  not  indispensa- 
bly necessary  to  carry  into  effect  others 
expressly  granted,  and  comprise  all  that  are 
appropriate,  convenient,  and  suitable  for 
that  purpose,  including  as  an  incidental 
right  a  reasonable  choice  of  the  means  to 
be  employed  in  putting  into  practical  effect 
this  class  of  powers. 

Broad  as  this  definition  seems,  and  it  is 
the  resume  of  an  exhaustive  review  of  many 
cases  by  eminent  text  writers,  we  find  it 
nowhere  more  lucidly  and  comprehensively 
considered  than  by  Burgess,  J.,  speaking  for 
this  court  in  State  ex  rel.  Crow  v.  Lincoln 
Trust  Co.  144  Mo.  loc.  cit.  583.  et  seq.,  46 
S.  W.  593,  where,  after  reviewing  our  own 
cases  on  this  subject,  as  well  as  those  of 
other  jurisdictions,  the  substance  of  the 
court's  conclusion  is  that  it  is  a  settled 
rule  of  construction  that  legislative  grants 
of  power  to  corporations,  public  or  private, 
only  include  such  rights  and  powers  as  are 
clearly  comprehended  within  the  words  of 
the  act  of  their  creation,  or  may  be  derived 
therefrom  by  necessary  implication,  regard 
being  had  to  the  objects  of  the  grant,  and, 
if  ambiguities  or  doubts  arise,  the  terms 
used  in  the  statute  must  be  resolved  in 
favor  of  the  public;  that  if  the  powers  con- 
ferred are  expressly  enumerated,  this,  un- 
der tlie  maxim  of  cxpressio  unius.  etc..  im- 
plies the  exclusion  of  others  not  enumerat- 
L.R.A.1915C. 


ed.  Graves,  J.,  speaking  for  this  court  in 
Richard  Hanlon  Millinery  Co.  v.  Mississip- 
pi Valley  Trust  Co.  251  Mo.  loc.  cit.  675, 
158  S.  W.  359,  said,  in  substance,  that  a 
corporation  possesses  only  such  powers  as 
are  expressed  in,  or  that  may  be  fairly  im- 
plied from,  the  statute  of  its  creation; 
that  powers  enumerated  imply  the  cxclnaion 
of  all  others,  and  that  any  doubt  or  am- 
biguity respecting  the  possession  of  any 
particular  power  arising  out  of  the  terms 
of  the  statute  is  to  be  resolved  against  its 
possession,  or,  as  Burgess,  J.,  aptly  said 
in  the  Lincoln  Trust  t  o's  Case,  supra,  "it 
must  be  resolved  in  favor  of  the  public." 

The  respondents  were  incorporated,  as 
shown  by  the  pleadings  and  the  agreed  state- 
ment of  facts,  under  that  article  of  the  law 
of  corporations  of  this  state  (article  10, 
chap.  33,  Rev.  Stat.  1909)  providing  for 
the  formation  of  benevolent,  religious,  scien- 
tilic,  educational,  and  miscellaneous  associ- 
ations. To  the  purist  their  incorporation 
under  either  of  these  classiflcatione  might 
seem  to  do  violence  to  the  usual  and  well- 
accepted  meaning  of  the  words;  but  judicial 
interpretation,  which  can  and  oftentimes 
does  accomplish  what  derivation  and  usage 
cannot,  has  declared  in  State  ex  rel.  Hen- 
derson V.  I^sueur,  99  Mo.  552,  7  L.R.A. 
734,  13  S.  VV.  237,  that  a  social  club  or- 
ganized as  these  were  is  included  in  one 
of  the  classes  named,  or  may  be  incorporat- 
ed under  said  article  10  of  chapter  33, 
supra.  To  this  article,  therefore,  we  must 
look  for  the  express  or  implied  powers 
possessed  by  respondents.  Section  3435  of 
article  10,  supra,  defines  the  purposes  for 
which  associations  may  be  incorporated  un- 
der said  article,  whose  organization  is  clear- 
ly authorized  thereunder,  and  they  do  not 
depend  for  their  existence  on  judicial  con- 
struction; but  in  the  case  of  social  clubs 
there  is  no  declaration  of  e.Kpress  powers, 
and  their  incorporation  having  been  author- 
ized l)y  judicial  interpretation,  resort  must 
be  had  to  that  general  knowledge  necessa- 
rily possessed  by  the  courts  in  common 
with  individuals  as  to  the  nature  and  pur- 
pose of  associations  of  this  character,  to 
enable  the  full  .extent  of  their  powers  to 
be  determined.  Guided,  therefore,  by  this 
knowledge  and  the  declarations  as  to  re- 
spondents' purposes  in  their  articles  of 
incorporation,  it  may  reasonably  be  con- 
cluded that  they  are  clothed  with  power 
to  do  whatever  may  be  necessary,  not  only 
to  their  existence,  but  to  promote  the 
prosperity  of  organizations  of  this  charac- 
ter and  the  pleasure  and  improvement  of 
the  membership,  not  contrary  to  pui)lic 
policy  or  in  violation  of  the  law.  So  ex- 
tended is  this  field  that  a  speculation  of  the 
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powprs  included  therein  would  be  an  impos- 
sibility. 

Respondents  contend  tliat  the  dispensing 
of  intoxicating  liquors  is  included;  and 
this  upon  the  theory — regardless  of  what 
may  have  been  said  in  cases  so  holding — 
that  alcohol  in  one  or  all  of  its  many  forms 
as  a  beverage  is  necessary  for  the  promo- 
tion of  social  intercourse,  in  that  it  tends, 
while  loosening  the  reins  of  fancy,  to 
strengthen  the  bonds  of  good  fellowship. 
Its  use  at  the  festal  board,  or  after  the 
heat  of  the  combat  or  the  jousts  of  the 
tourney,  or  when  "two  auld  cronies  meet 
again,"  or  as  a  "wee  dooch  an  doris,"  has 
been  chronicled  in  history,  sacred  and  pro- 
fane, and  oftentimes  told  in  story  and  in 
song.    To  say  more  would  savor  of  pedantry. 

Despite  all  of  this,  and  leaving  out  of 
consideration  any  discussion  as  to  its  moral 
or  hygienic  effect,  as  out  of  place  in  a 
legal  opinion,  we  find  that  the  framers  and 
interpreters  of  our  law,  from  the  dawn  of 
our  jurisprudence,  both  here  and  elsewhere, 
have  regarded  liquor  as  an  Ishmaelite 
among  the  products  of  man's  ingenuity, 
and  have  placed  its  sale  under  the  ban  of 
carefully  worded  restrictions.  It  no  sooner 
creeps  out  of  the  still,  the  wine  press,  or 
the  brewing  vat  than  the  excise  roan  de- 
mands tribute  for  its  being,  and  before  it 
can  be  vended  taxes  ad  valorem  and  for 
the  privilege  of  sale  must  be  paid;  but  this 
is  not  all;  upon  leaving  the  warehouse  of 
the  wholesaler,  the  retailer,  before  dispens- 
ing it,  must  take  out  a  license  as  a  dram- 
shop keeper.  Section  7188,  supra.  This  is 
an  individual  privilege,  which  can  only 
be  granted  to  "a  law-abiding,  assessed  tax- 
paying  male  citizen  above  twenty-one  years 
of  age."  Rev.  Stat.  1900,  §  7101;  State 
ex  reL  Jones  v.  County  Ct.  66  Mo.  App. 
loc.  cit.  100;  State  e.\  rel.  Crow  v.  Page, 
107  Mo.  App.  loc.  cit.  216,  80  S.  \V.  912. 
And  it  cannot  be  granted  to  a  partnership 
(■State  ex  rel.  Howard  v.  Scott,  06  Mo. 
App.  620,  70  S.  W.  736),  nor  to  a  corpo- 
ration, because  the  latter  does  not  possess 
the  requisites  expressly  required  of  an  ap- 
plicant, viz.,  age,  character,  and  sex, — 
reaching  its  majority  when  its  incorpora- 
tion is  effected,  its  a^c  cannot  be  measured 
by  years;  being  intangible,  it  can  have  no 
character;  and  for  a  like  reason,  more  ma- 
terially expressed,  having  no  body  to  be 
kicked,  it  is  sexless.  It  therefore  lacks 
three  out  of  the  four  statutory  requisites 
essential  to  a  qualitied  applicant  for  a 
dramshop  license. 

By  necessary  and  inevitable  exclusion, 
therefore,  it  being  impossible,  under  the 
law,  for  social  clubs  to  procure  licenses, 
and  the  sale  of  liquor  bein^  a  limited  privi- 
lege, DO  implied  or  other  power  exists  au- 
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thorizing  corporations  of  this  character 
to  make  sales.  Further,  an  implied  power 
in  a  corporation  to  do  an  unlawful  act 
cannot  exist;  and  if  liquor  be  sold  without 
license  over  a  mahogany  table,  in  glass  of 
finest  crystal,  under  a  silken  canopy  in  a 
palace,  it  is  none  tlie  less  a  crime,  under  a 
fair  and  impartial  interpretation  of  the 
law,  than  an  unauthorized  sale  over  a  deal 
board  in  a  hovel  that  would  put  "Shana- 
han's  ould  Shebeen"  to  shame. 

The  absence  of  express  powers  from 
the  statute  which  has  been  held  to  author- 
ize the  incorporation  of  social  clubs,  under 
that  portion  of  the  law  cited  by  respond- 
ents as  giving  color  to  an  implied  power 
to  sell  liquors,  is  wholly  inapplicable  to 
that  class  of  associations,  llie  supplemen- 
tal clause  of  §  3435,  supra,  relied  upon  by 
respondmts,  after  enumerating  the  specific 
classes  that  may  be  incorporated,  provides 
(italics  are  ours)  that  "any  association, 
society,  company  or  organization  which 
tends  to  the  public  advantage  tn  relation  to 
anj/  or  several  of  the  objects  abave  enumer- 
ated, and  whatever  is  inciderit  to  such  ob- 
jects, may  be  created  a  body  corporate." 
The  subjects  of  incorporation  enumerated 
are,  as  we  have  seen,  benevolence,  religion, 
science,  and  education,  and  while  it  is 
nowhere  expressly  contended  by  respond- 
ents that  social  clubs  partake  of  the  nature 
of  either  of  tliese  classes,  tlieir  incorpora- 
tion having  been  authorized  under  the  rul- 
ing in  State  ex  reL  Henderson  v.  Lesueur, 
supra,  it  is  reasoned  by  analogy  that  they 
may  do  whatever  tends  to  the  public  advan- 
tage in  relation  to  any  of  the  objects  above 
enumerated.  This  argument  proceeds  upon 
the  covert  assumption,  which  is  carefully 
avoided  in  express  terms,  that  a  social 
club  is  organized  for  one  of  the  purposes 
expressly  mentioned,  which  it  will  require 
no  argument  to  prove  in  the  case  of  re- 
spondents to  be  a  sophism,  although  the 
right  to  a  charter  was  recognized  in  the 
Lesueur  Case  upon  the  ground  that  the 
applicant  for  corporate  existence  possessed 
educational  features.  Incidentally,  and  as 
a  mere  dictum,  so  far  as  the  instant  cnses 
are  concerned,  may  not  the  ruling  in  the 
Lesueur  Case  be  properly  limited  to  the 
incorporation  only  of  such  social  clubs  as 
are  shown  by  their  articles  to  possess  some 
of  the  features  characteristic  of  the  classes 
named? 

But  we  wander  afield.  To  render  re- 
spondents' contention  applicable,  it  must 
be  further  assumed  that  the  sale  of  liquors, 
concretely  stated,  is  related  to  cither  be- 
nevolence, religion,  science,  or  education, 
ot  that  it  is  incident  to  one  of  such  objects. 
A  rather  unusual  relationship,  to  say  the 
least,    and    if    the    sale   of    liquors    is,    as 
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claimed,  "an  incident  to  the  maintenance 
of  the  clubs,"  then,  as  we  have  iterated  and 
reiterated  in  the  discussion  of  other  phases 
of  this  question,  they  draw  their  substance, 
in  part  at  least,  from  violations  of  the  law. 
HI.  Respondents  contend  that,  the  stat- 
ute in  regard  to  the  sale  of  intoxicating 
liquors  having  received  judicial  construc- 
tion by  the  highest  court  in  this  state,  such 
construction  became  as  much  a  part  of  the 
statute  as  if  written  into  it  at  the  time 
of  its  enactment.  As  a  general  proposition, 
this  is  a  correct  statement  of  the  rule 
(State  V.  Hamev,  168  Mo.  loc.  cit.  194,  67 
L.R.A.  846,  67  S.  W.  620;  Sanders  v.  St. 
J^ouis  &  N.  O.  Anchor  Line,  07  Mo.  loc.  cit. 
30,  3  L.R.A.  390,  10  S.  W.  595;  Handlin  v. 
Morgan  County,  57  Mo.  loc.  cit.  116),  with 
this  limitation:  That  the  law  as  construed 
becomes  a  part  of  the  original  text  only 
when  such  construction  will  not  affect  con- 
tract or  property  rights  (Douglass  v.  Pike 
County,  101  U.  S.  loc.  cit.  687,  25  L.  ed. 
971;  Green  v.  Neal,  6  Pet.  297,  8  L.  ed. 
404;  Shelby  v.  Guy,  11  Wheat.  368,  6 
L.  ed.  497 ;  Farrior  v.  New  England  Mortg. 
Secur.  Co.  92  Ala.  loc.  cit.  179,  12  L.R.A. 
856,  9  So.  532).  This  limitation  is  a  suffi- 
cient reason  for  the  rule  and  attests  its 
justice  and  wisdom.  The  cas*  of  St.  Louis, 
O.  H.  &  C.  R.  Co.  V.  Fowler,  142  Mo.  loc. 
cit.  687,  44  S.  VV.  771,  cited  by  respondent, 
is  not  at  variance  with  this  doctrine  be- 
cause it  declares,  that  the  construction 
there  placed  on  the  statute  was  in  the  pro- 
tection of  certain  rights.  The  facts  in  the 
matter  here  involved  are  not  parallel. 
While  it  was  held  in  the  St.  Louis  Club 
Case,  125  Mo.  308,  26  L.R.A.  573,  28  S.  W. 
604,  that  the  dispensing  of  liquor  at  retail 
by  the  club  was  not  a  violation  of  the  dram- 
shop law,  the  right  to  sell  under  this  per- 
missive construction  of  the  statute  did  not 
involve  any  contract  or  vested  right.  The 
sale  of  liquor,  being  a  mere  privilege,  con- 
veys no  such  right  until  the  law  regulat- 
ing same  has  been  complied  with  and  a  li- 
cense granted,  when  the  right  to  the  en- 
joyment of  the  privilege  assumes  the  nature 
of  a  contract,  which  cannot  be  abrogated 
without  sufficient  cause.  State  v.  Parker 
Distilling  Co.  236  Mo.  219,  139  S.  W.  453; 
Higgins  v.  Talty,  157  Mo.  280,  57  S.  W. 
724;  State  ex  rel.  Shaw  v.  Baker,  32  Mo. 
App.  08,  There  is  no  claim  that  any  con- 
tract rights  are  impaired,  but  that  any  in- 
terference with  the  uninterrupted  operation 
of  the  dramshop  law  as  construed  in  the 
St.  Louis  Club  Case  will,  in  respondents' 
own  words,  "violate  the  crudest  notions  of 
justice."  This  conclusion,  like  that  of 
Hamlet  in  his  colloquy  with  Polonius  in 
regard  to  the  cloud  (Hamlet,  act  3,  scene 
2),  is  dependent  wholly  upon  the  vantage 
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ground  from  which  we  view  justice.  If  a 
social  club  existing  only  by  judicial  inter- 
pretation be  entitled  to  rights  and  privi- 
leges not  accorded  to  a  natural  person,  and 
which  tlie  latter  can  acquire  only  under  the 
limitations  of  a  restrictive  statute,  then 
there  may  be  some  force  in  respondents' 
condueion;  otherwise  not.  While  a  prop- 
er regard  should,  at  all  times,  be  enter- 
tained for  precedent  when  it  does  not  vio- 
late principle,  there  should  be  no  hesitancy 
in  overruling  one  which,  in  our  opinion, 
places  a  strained  construction  upon  a  plain 
statute,  and  thereby  works  manifest  injus- 
tice. Respondents'  plaint,  reduced  to  its 
simples,  is  that  the  St.  Louis  Club  Case 
should  not  be  overruled,  because  thereunder 
respondents  have  enjoyed  privileges  not  ac- 
corded to  others.  This  view  does  not  meet 
with  our  approval.  Nor  are  we  impressed 
with  the  soundness  of  the  contention  that 
because  two  decades  or  more  of  calendar 
time  have  elapsed  since  the  rendition  of  the 
opinion  in  the  St.  Louis  Club  Case,  and  no 
succeeding  l^islature  has  sought  to  render 
the  dramshop  law  more  definite  and  inclu- 
sive, that  this  perforce  is  a  legislative  con- 
struction which  estops  the  relator  in  these 
proceedings.  The  general  rule,  without  fur- 
ther encumbering  this  opinion  with  authori- 
ties, is  that  a  practical  construction  placed 
upon  a  law  by  legislative  acquiescence  there- 
in will  not  be  lightly  questioned,  provided 
it  is  not  allowed  to  defeat  the  manifest 
purpose  of  the  statute.  This  last,  we  have 
endeavored  to  make  clear,  has  been  done 
by  the  judicial  construction  of  the  dramshop 
law  under  which  respondents  exercise  the 
privilege  they  are  now  contending  for.  As 
to  subsequent  legislative  action,  none  was 
necessary,  because  the  statute  is  sufficient, 
and  only  awaited  enforcement  to  effect  the 
purpose  for  which  it  was  enacted. 

In  view  of  the  foregoing,  we  would  be 
slow  to  intimate,  much  less  declare,  e!>- 
pecially  in  view  of  the  farts  in  the  instant 
cases,  that  legislative  inaction  would  suffice 
to  estop  relator  from  the  enforcement  of  a 
criminal  statute.  Generally  there  is  no 
limit  to  the  power  of  a  legislature  to  enact 
laws  regulating  or  prohibiting  the  sale  of 
intoxicating  liquors;  neither  the  state  nor 
the  Federal  Constitution  attempts  to  nar- 
row this  discretion.  And  the  action  or  in- 
action of  one  legislature,  while  it  may  be 
persuasive,  has  no  binding  force  upon  a  suc- 
ceeding one,  and  therefore  should  not  influ- 
ence the  courts  in  construing  the  law.  Boyd 
V.  Alabama,  94  U.  S.  646,  24  L.  ed.  302: 
Metropolitan  Bd.  of  Excise  v.  Barrie,  .14 
N.  Y.  657;  Moore  v.  State,  48  Miaa.  147. 
12  Am.  Rep.  367. 

The  foregoing  sustains  the  contention  of 
relator    that    respondents    in    the    sale   of 
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intoxicating  liquors  have  abused  their  cor- 
porate powers  as  social  clubs,  and  any  dis- 
cussion as  the  application  or  validity  of 
§  7226,  Rev.  Stat.  1909,  is  unnecessary.  In 
view  of  what  has  been  said,  we  arc  of  tlie 
opinion  that  each  of  said  respondents,  to 
wit,  the  St.  Louis  Club  and  the  Missouri 
Athletic  Club,  has,  in  the  sale  of  intoxi- 
acting  liquors,  abused  and  misused  the  au- 
thority, franchises,  and  privileges  conferred 
upon  them  by  law,  and  that  judgments  of 
forfeiture  be  entered  herein  dissolving  each 
of  said  associations, — the  ousters  to  be  sus- 
pended so  long  as  said  clubs  in  good  faith 
desist  from  such  sales. 
And  it  is  so  ordered. 

All  concur  except  Graves,  J.,  who  con- 
curs in  first  paragraph  and  the  result. 

Petition  for  rehearing  denied  November 
17,  1914. 
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OSCAR  EISENTRAUT 

v. 

CHARLES  E.  MADDEX,  Appt. 

(—  Neb.  — ,  150  N.  W.  027.) 

Trial  —  Instructions  —  scope. 

1.  Instructions   to   a   jury   in   a   lawsuit 
should  be  confined  to  and  be  in  accord  with 
the  evidence  submitted  upon  tlie  trial. 
Assault  —  mutual  combat  —  withdraw- 
al. 

2.  The  rule  that  when  parties  enter  into 


Eeadnotes  by  Reese,  Ch.  J. 


a  mutual  combat,  and  the  victim  in  good 
faith  withdraws  therefrom  and  is  after- 
wards assaulted,  he  may  recover  damages 
for  such  assault,  does  not  apply  when  one 
who  is  assaulted  and  severely  beaten  strikes 
his  assailant  immediately,  in  the  heat  of 
passion,  upon  escaping  from  his  attack. 

(January  2,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Johnson 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  an  alleged 
assault  and  battery.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neal  &  Armstrong,  F.  U.  Dins- 
more,  and  E,  F,  Warren,  for  appellant: 

The  degree  of  proof  required  of  defend- 
ant upon  the  issue  of  self-defense  was  great- 
er than  the  law  required. 

Jerolman  v.  Chicago  G.  VV.  R.  Co.  108 
Iowa,  177,  78  N.  W.  855;  Rosenbaum  Bros, 
v.  Levitt,  109  Iowa,  292,  80  N.  W.  393; 
Mitchell  v.  Hindman,  150  III.  538,  37  K.  E. 
916;  7  Words  &  Phrases,  6335;  Thayer  v. 
Boyle,  30  Me.  475;  Campbell  v.  Burns,  94 
Me.  127,  46  Atl.  814;  Moore  v.  Stone,  — 
Tex.  Civ.  App.  — ,  36  8.  W.  909;  Missouri, 
P.  R.  Co.  v.  Bartlett,  81  Tex.  42,  16  S.  W. 
638;  Chapman  v.  McAdams,  1  Lea,  500; 
Territory  v.  Bannigan,  1  Dak.  451,  46  N. 
VV.  597 ;  State  v.  Dineen,  10  Minn.  407,  Gil. 
325. 

Any  instruction  that  is  calculated  to  im- 
press upon  a  jury  that  more  than  a  pre- 
ponderance of  the  evidence  is  necessary  to 
establish  a  fact  is  erroneous. 

White  V.  Chicago,  M.  &  St.  P.  R.  Co.  1 
S.  D.  326,  9  L.R.A.  824,  47  N.  W.  146; 
West  V.  West,  90  Iowa,  41,  57  N.  W.  639; 
Richmond  &  D.  R.  Co.  v.  Trammel,  53  Fed. 


Note.  — Withdrawal  from  combat  as  af- 
fecting cMl  liability  for  assault. 

As  to  the  effect  of  the  fact  that  a  combat 
was  by  agreement  or  mutual  consent  of  the 
■  parties  upon  civil  liability  for  assault,  see 
note  to  Morris  v.  Miller,  20  L.R.A.(N.S.) 
907. 

For  the  right  of  self-defense  against  an 
assault  provoked  by  abusive  language,  see 
note  to  Hixson  v.  Slocum,  51  L.R.A.(N.S.) 
838. 

For  civil  liability  of  a  member  of  a  mob 
which  makes  hostile  demonstrations  against 
a  person,  see  Saunders  v.  Gilbert,  38  L.R.A. 
(N.S.)  404,  and  the  note  thereto. 

Withdrawal  by  plaintiff. 

It  is  well  established  that  one  may  re- 
cover damages  for  injuries  inflicted  upon 
him  after  he  has  withdrawn  from  a  combat, 
even  though  he  was  originally  the  aggressor. 

Thus,  in  Watson  v.  Hastings,  1  Penn. 
(Del.)  47,  39  Atl.  587,  the  court  charged 
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the  jury  that  a  person  cannot,  "even  when 
assaulted,  follow  up  his  assailant  and  at- 
tack him  when  in  the  act  of  retiring  or 
retreating  from  the  scene  of  the  affray; 
such  a  course  would  not  be  in  self-defense  or 
justifiable  on  any  ground." 

In  Boren  v.  Bartleson,  39  111.  43,  al- 
though it  appeared  that  plaintiff  commenced 
the  assault  by  striking  or  pushing  defend- 
ant, the  court  took  into  consideration  the 
fact  that  the  assault  had  ended  and  that 
plaintiff  had  retreated  a  few  steps  when  de- 
fendant rushed  upon  him  and  struck  him 
with  a  pistol,  as  one  of  the  elements  in  show- 
ing that  defendant  used  more  force  than 
was  necessary  to  repel  the  assault. 

In  an  action  against  a  railroad  company 
for  an  assault  committed  by  one  of  its  serv- 
ants upon  plaintiff,  it  was  held  that  even 
though  plaintiff  commenced  the  assault  upon 
the  servant,  the  latter  would  not  be  justi- 
fied in  following  plaintiff  and  striking  him 
from  the  rear  as  he  was  retreating,  and  in 
pushing  or  kicking  him  from  the  platform 
upon  which  the  difficulty  occurred.     Nesbit 
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196;  Pittman  v.  Pittnian,  72  111.  App.  500;  [ 
Brent  v.  Brent,  U  111.  App.  25(i;  38  Cyc  , 
1754. 

ilvre  words  are  never  a  justification  for 
an  assault. 

Langdon  v.  Clarke,  73  Xeb.  510,  103  N. 
W.  62;  McMartin  v.  State,  95  Neb.  292, 
145  N.  \V.  702:  Ilaman  v.  Omaha  Horse 
R.  Co.  35  Neb.  74,  52  N.  W.  830;  Samuel- 
son  V.  Gale  Mfg.  Co.  1  Neb.  (Unof.)  819. 

A  defendant  is  entitled  to  have  the  jury 
instructed  that  the  plaintiff  must  establish 
his  case  by  a  preponderance  of  the  proof. 

Omaha  bottling  Co.  v.  Theiler,  59  Neb. 
257,  80  Am.  St.  Rep.  073,  80  N.  \V.  821; 
Hanover  F.  Ins.  Co.  v.  Stoddard,  52  Neb. 
745,  73  N.  W.  291;  Yeoman  v.  State,  81 
Neb.  244,  115  N.  W.  784,  117  X.  W.  997; 
Struhble  v.  DeWitt,  81  Neb.  504,  110  N. 
W.  164;  McCook  v.  McAdams,  70  Neb.  1, 
100  N.  W.  988,  110  X.  W.  100.),  114  N.  W. 
596. 

There  is  no  evidence  anywhere  of  any 
malice  on  defendant's  part.  He  was  try- 
ing to  defend  himself  from  what  seemed  an 
immediate  renewal  of  the  assault  upon  him- 
self. 

Hoover  v.  De  Klotz,  89  Xeb.  146,  130 
N.  \V.  1052:  Fosbinder  v.  Svitak,  16  Neb. 
499,  20  X.  \V.  866:  Morris  v.  Miller,  83 
Neb.   218,   20   L.R.A.(N.S.)    907,    131   Am. 


St.  Rep.  636,  119  X.  W.  458,  17  Ann.  Caa. 
1047;  Beck  v.  Minneapolis  Union  R.  Co.  93 
Minn.  73,  103  N.  W.  746;  Germolus  v. 
SauBser,  83  Minn.  141,  85  N.  W.  947. 

Mr.  E.  B.  Quackenbnsh  also  for  appel- 
lant. 

Messrs.  S.  P.  Davidson  and  Hugh  lA 
Master  for  appellee. 

Reese,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of 
the  district  court  for  Johnson  county, 
wherein  plaintiff,  Eisentraut,  recovered  a 
judgment  against  defendant.  Madden,  for 
the  sum  of  $1,500  on  account  of  personal 
injuries  alleged  to  have  been  inflicted  upon 
plaintiff  by  defendant  by  unlawfully,  and 
without  cause,  striking  plaintiff  upon  the 
back  part  of  the  head  with  a  large,  heavy, 
metal  scoop  shovel,  whereby  a  lasting  an<l 
permanent  injury  was  suffered  by  plaintiff, 
the  character  and  extent  of  the  alleged  in- 
juries being  fully  set  out  in  the  petition, 
together  with  plaintiff's  pain  and  suffering;, 
physically  and  mentally.  Tlie  amount  sued 
for  was  $10,000.  The  petition  also  contains 
a  second  cause  of  action,  by  which  the  ex- 
penses of  the  sickness  and  ailments,  con- 
sisting of  physicians'  treatment  and  medi- 
cine,  are   alleged   to  the  amount  of  $300, 


V.  Chicago,  R.  I.  &  P.  R.  Co.  —  Iowa,  — , 
143  N.  W.  1114. 

In  Smith  v.  Fahey,  63  W.  Va.  346,  80 
S.  E.  250,  where  the  circumstances  of  the 
assault  are  not  fully  stated,  the  court  said 
that  the  case  at  most  called  only  for  an  ap- 
plication of  the  rule  that  the  doctrine  of 
self-defense  could  not  be  successfully  in- 
voked where,  after  the  assault  had  termi- 
nated and  all  danger  was  past,  defendant 
struck  or  beat  the.  aggressor  by  way  of 
revenge. 

Whore  one  who  wrongfully  makes  an  as- 
sault discontinues  it,  retires  and  declines 
further  combat,  he  may  sue  and  recover  for 
damages  then  inflicted,  notwithstanding  he 
may  have  been  the  original  aggressor.  Mc- 
Natt  V.  McRae,  117  Ga.  898,  45  S.  E.  248. 

In  Chrisman  v.  Hunter,  3  Dana,  83,  where 
it  appeared  that  after  plaintiff  and  defend- 
ant had  fought  they  separated,  and  later, 
upon  meeting,  the  combat  was  renewed,  and 
plaintiff  sued  for  damages  received  in  the 
second  encounter,  it  was  held  that  he  might 
recover  though  he  was  himself  the  aggres- 
sor in  the  first  fight,  the  two  being  separate 
and  distinct,  as,  while  the  first  battery 
might  have  mitigated  the  damages  for  the 
last,  it  could  not  have  juslitied  it. 

In  Hanson  v.  European  &.  N'.  A.  R.  Co. 
62  Me.  84,  16  Am.  Rep.  404,  8  Am.  Nog. 
Cas.  336,  where  it  appeared  from  plaintiff's 
testimony  that  a  dispute  arose  between  him 
and  defendant's  brakoman  as  to  the  right 
of  plaintifTs  dog  to  ride  upon  a  train,  where- 
upon plaintiff  took  hold  of  the  brakeman 
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and  forced  him  into  a  scat,  holding  him 
there  until  he  said  he  would  behave  himself, 
whereupon  plaintiff  let  him  arise  and  turned 
around  to  go  and  resume  his  seat,  when  the 
brakeman  assaulted  him  with  a  poker,  it 
was  lield  that  the  jury  were  authorized  to 
find  for  plaintiff  both  in  compensatory  and 
punitive  damages. 

In  White  v.  Barnes,  112  N.  C.  323,  16  S. 
E.  922,  it  was  held  that,  even  if  it  had  ap- 
peared that  the  plaintiff  was  a  trespasser 
upon  defendant's  property  at  the  time  of 
the  first  assault  by  defendant  and  his  son, 
a  second  and  subsequent  violent  and  un- 
provoked blow  in  tlie  face  given  by  defend- 
ant with  a  stick  while  plaintiff  was  held  by 
the  arms  by  an  ollicer,  and  had  been  led 
away  10  or  15  feet  from  the  scene  of  the 
first  encounter,  was,  to  say  the  least,  at- 
tended with  circumstances  of  aggravation 
and  oppression  whicli  would  authorize  the 
awarding  of  punitive  damages. 

While  Eisentraut  v.  Madoe-v  reaches  a 
different  result  from  the  preceding  cases, 
it  does  not  adopt  a  different  rule  of  law 
from  the  one  applied  in  those  cases,  but, 
on  the  contrary,  expressly  recognizes  it: 
the  features  of  the  assault  which  appar- 
ently led  the  court  to  refuse  damages 
being  that  plaintiff  did  not  voluntarily 
withdraw  from  his  assault  on  defend- 
ant, and  that  defendant's  retaliatory  as- 
sault followed  so  closely  that  it  might  be 
considered  as  part  of  the  same  afTray;  while 
between  the  lines  the  opinion  seems  to  indi- 
cate that,  in  the  opinion  of  the  court,  plain- 
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making  a  total  of  $10,300  damages  alleged 
to  have  been  suffered.  Defendant  an- 
swered: (1)  By  a  general  denial^  (2)  al- 
leging that  plaintiff  first  made  an  unlawful 
assault  upon  him,  that  he  resisted  the  same 
only  in  self-defense,  and  that  he  used  only 
such  necessary  force  as  was  required  from 
the  assault  and  beatings  inflicted  upon  him 
by  plaintiff;  (3)  that  at  the  time  men- 
tioned in  the  partition  plaintiff,  without 
lawful  excuse  or  provocation,  assaulted  de- 
fendant, striking  him,  knocking  him  down, 
beating  him  when  down,  and  inflicting  a 
permanent  injury  to  his  right  eye,  by  which 
the  sight  of  his  said  eye  was  greatly  and 
permanently  impaired,  and  in  addition  to 
his  pain,  sufTering,  and  mental  anguish  he 
has  been  compelled  to  undergo  treatment 
for  his  eye  at  heavy  expense,  and  that  he 
has  thereby  been  damaged  in  the  sum  of 
$10,500,  for  which  he  asks  judgment. 
Keply,  a  general  denial.  A  jury  trial  was 
had,  with  the  result  above  stated.  De- 
fendant appeals. 

The  evidence  is  conflicting  in  many  re- 
spects; but,  so  far  as  the  facts  concerning 
the  alleged  assaults  are  concerned,  there  is 
practicaly  an  agreement,  'ihere  was  some 
difficulty  between  the  parties,  which  seems 
to  have  been  a  trivial  nature.  Plaintiff 
was  a  school  district  oiBcer,  but,  upon  the 


expiration  of  his  term  of  office,  was  succeed- 
ed by  defendant,  who  claimed  there  had 
been  some  slight  irregularity  in  keeping 
the  books  of  the  office.  Owing  to  some  as- 
sertion by  plaintiff  as  to  his  knowledge  and 
ability  to  properly  keep  his  accounts,  de- 
fendant styled  plaintiff  as  "Professor," 
which  seemed  to  nettle  him.  At  times 
harsher  epithets  were  used  by  both  parties, 
but  this  consisted  of  words  only.  On  the 
3d  day  of  December,  1910,  a  neighbor  was 
engaged  in  shelling  corn,  and  these  parties 
were  called  in  to  assist.  Upon  defendant's 
arrival  at  the  place  of  the  shelling,  he 
passed  near  plaintiff,  when  he  gave  his 
apparently  usual  salute,  "Hello,  Professor." 
This  angered  plaintiff,  who  immediately 
ordered  defendant  to  cease  "calling  him 
names."  He  approached  defendant  in  a 
menacing  manner,  shaking  his  fists,  and 
cursing  violently,  but  to  which  defendant 
made  little,  if  any,  response,  standing  still, 
but  holding  his  scoop  shovel  in  such  a 
position  as  to  ward  off  and  blows  which 
plaintiff  might  attempt  to  inflict.  Plaintiff 
succeeded  in  breaking  defendant's  guard, 
striking  him  in  the  face,  knocking  his  down, 
and  immediately  sprang  upon  him,  beat- 
ing him  about  the  face,  in  the  course  of 
which  assault  defendant  received  an  injury 
to  his  eye  which  is  claimed  to  be  permanent. 


tiff  received  no  more  at  the  hands  of  de- 
fendant than  he  justly  deserved. 

Withdrawal  by  defendant. 

Although  the  assault  for  which  damages 
are  sought  Was  commenced  by  defendant, 
if  he  attempted  to  withdraw  therefrom  in 
good  faith,  he  may  be  entitled  to  the  plea 
of  self-defense  for  damages  inflicted  by  him 
thereafter    when    followed    up    by    plaintiff. 

Thus,  in  Beavers  v.  Bowen,  26  Ky.  L. 
Rep.  291,  80  S.  VV.  1165,  an  action  by  plain- 
tiff against  a  father  and  son  for  assault  and 
battery  where  the  theory  of  the  defense  in- 
terposed by  the  son  was  that  he  inter- 
fered in  a  fight  between  his  father  and  plain- 
tiff, and,  after  overcoming  plaintiff,  he  let 
him  up  from  the  ground,  when  plaintiff  re- 
sumed the  fight  and  commenced  attacks  upon 
the  defendants,  the  court  held  that  the  son 
was  entitled  to  an  instruction  that  if,  after 
having  begun  the  assault  on  plaintiff,  he 
in  good  faith  quit  it,  and  thereupon  plain- 
tiff assaulted  him,  he  then  had  the  same 
right  to  defend  himself  from  the  attack  that 
he  would  have  had  if  he  had  not  first  as- 
saulted plaintiff. 

And  in  Jones  v.  Sutherland,  —  Iowa,  — , 
122  N.  W.  901,  the  court  said  that  if  de- 
fendant was  attempting  to  withdraw  from 
the  affray  which  he  started  with  plaintiff^s 
brother,  but  was  prevented  from  doing  so 
by  plaintiff,  who  seized  and  held  him  while 
his  brother  continued  a  retaliatory  assault, 
no  doubt  defendant  was  excusable  for  using 
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violence  in  self-defense;  but  inasmuch  as 
there  was  evidence  from  which  the  jury 
would  have  been  justified  in  finding  that  de- 
fendant had  not  withdrawn  from  the  affray, 
but  was  continuing  his  aggressions  upon 
plaintiff's  brother,  threatening  to  injure 
him  by  a  means  of  an  open  knife  held  in 
his  hand,  and  that  plaintiff  did  no  more 
than  to  attempt  to  prevent  this  threatened 
violence,  and  that  plaintiff's  brother  did  not 
repeat  his  assault  upon  defendant  with  a 
club  until  it  appeared  that  defendant  was 
about  to  inflict  injury  upon  plaintiff  with 
his  knife,  the  liability  of  the  defendant 
should  have  been  left  to  the  jury,  and  a  di- 
rected verdict  was  erroneous. 

But  the  fact  that  plaintiff,  upon  being 
assaulted,  uses  force  to  repel  the  attack 
while  he  is  endeavoring  to  retreat,  will  give 
his  assailants  no  excuse  for  using  like  force 
while  following  him  and  continuing  the  at- 
tack. Thus,  in  Brouster  v.  Fox,  117  Mo. 
App.  711,  93  S.  W.  318,  where  all  the  evi- 
dence showed  that  the  plaintiff,  a  street 
car  conductor,  upon  being  assaulted  by  pas- 
sengers, retreated  from  near  the  center  of 
the  car,  striking  right  and  left  with  the 
cash  box  which  he  held  in  his  hand,  while 
appellants  and  a  number  of  their  compan- 
ions were  following  and  beating  him,  it  was 
held  that  they  would  have  no  right  to  fol- 
low him  up  and  inflict  a  blow  with  a  beer 
bottle,  and  claim  justification  on  the  theory 
of  self-defense,  and  the  court  properly  re- 
fused an  instruction  which  embodied  that 
theory.  R.  L.  S. 
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Defendant,  being  unable  to  protect  himself, 
called  to  his  son,  who  was  near  by,  to  take 
plaintiff  off,  which  he  did.  Up  to  this  time 
plaintiff  seems  to  have  been  the  sole  agres- 
sor.  Upon  being  taken  off  of  defendant,  he 
started  to  walk  away,  probably  with  hie 
side  to  defendant.  Upon  being  released,  de- 
fendant picked  up  his  scoop  shovel  and 
struck  plaintiff  upon  the  head  with  the 
bowl  or  under  side  of  the  shovel,  inflicting 
a  small  flesh  wound,  and  which  felled  plain- 
tiff to  the  ground.  The  alleged  injury  to 
plaintiff  appears  not  so  much  to  be  the 
superficial  wound  itself  as  the  effect  of 
the  blow  upon  the  nervous  system.  The 
injury  to  defendant  is  allied  to  be  a  rup- 
ture to  the  muscles  and  membranes  of  the 
eye,  involving  the  retina  and  other  parts 
of  the  inner  eye,  caused  by  tlie  blow  on  the 
eye  when  defendant  was  knocked  down,  or 
thereafter  while  he  was  on  bis  back  receiv- 
ing the  blows  inflicted  by  plaintiff.  From 
the  testimony  of  physicians  and  surgeons, 
as  well  as  other  witnesses,  it  would  seem 
that  both  parties  received  more  or  less 
serious  injuries,  from  which  complete  re- 
covery is,  to  say  the  least,  in  doubt. 

There  is  practically  no  conflict  in  the  evi- 
dence as  to  the  beginning  of  this  unfortu- 
nate affair.  While  it  was  not  in  good  taste 
for  defendant  to  be  derisively  calling  plain- 
tiff "Professor,"  yet  it  did  not  charge  him 
with  the  commission  of  any  offense  against 
the  laws  of  the  state,  nor  to  the  United 
States,  nor  did  it  accuse  plaintiff  of  the 
violation  of  public  morals,  nor  in  any  way 
slander  him,  nor  hold  him  up  to  public 
contempt,  ridicule,  or  scorn.  It  was  not  in- 
tended as  a  pleasantry,  perhaps,  and  yet 
could  scarcely  be  considered  so  exasperat- 
ing and  defamatory  as  to  excuse  the  assault 
which  followed.  The  evidence  shows  that 
defendant  committed  no  act  which  could 
be  construed  as  a  physical  attack  upon 
plaintiff,  nor  a  desire  to  enter  into  a  con- 
test of  that  kind.  Plaintiff  was  angry, 
and  approached  defendant  in  a  menacing 
manner,  using  language  which  could  not  be 
approved  in  polite  society  in  an  ordinary 
parlor  conversation.  Prior  to  the  striking 
of  the  blow  by  plaintiff,  which  felled  de- 
fendant to  the  ground,  defendant's  actions 
were  not  aggressive,  but  rather  indicated 
a  desire  to  protect  himself  against  the  ac- 
tual attack  of  plaintiff.  Plaintiff  could 
have  withdrawn  at  any  time  before  strik- 
ing defendant,  and  the  subsequent  events 
would  not  have  followed.  He  succeeded  in 
striking  defendant,  knocking  him  down, 
when  he  sprang  upon  defendant  and  fol- 
lowed up  the  attack  by  striking  and  pound- 
ing him,  until  defendant,  apparently  be- 
coming satisfied  that,  under  the  circum- 
stances, he  was  no  match  for  plaintiff, 
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called  for  help,  and  plaintiff  was,  by  force, 
removed.  It  may  be  assumed  that  defend- 
ant was.  not  in  the  most  pleasant  frame 
of  mind  by  that  time,  and  not  calculated  to 
act  with  cool  judgment  and  deliberation. 
Upon  being  released,  he  seized  the  shovel 
and  dealt  the  blow  of  which  plaintiff  com- 
plains, felling  plaintiff  to  the  ground. 
Plaintiff  arose,  declaring  in  emphatic  and 
forceful  language,  but  not  elegant,  that  he 
could  whip  defendant;  but  this  seems  to 
have  closed  the  incident  for  the  time  being. 

It  is  contended  by  plaintiff  that  he  had 
abandoned  his  attack  and  was  moving  away 
when  he  received  the  blow  complained  of; 
but,  if  so,  the  distance  to  which  he  had  gone 
is  not  clearly  stated.  However,  it  seems 
quite  clear  that  he  was  not  far  enough 
away  to  have  given  defendant  sufficient 
time  to  do  much  in  the  way  of  reflection. 
Otherwise  stated,  the  blow  with  the  shovel 
was  not  so  long  after  t&e  castigation  re- 
ceived by  defendant  as  to  justify  holding 
it  to  be  a  separate  transaction  and  not  a 
part  of  plaintiff's  attack.  Plaintiff  was  the 
aggressor.  He  committed  an  unlawful  as- 
sault upon  defendant,  the  final  result  of 
which  was  evidently  not  satisfactory  to 
him.  To  use  a  common  expression,  he  "got 
the  worst  of  it."  The  question  then  arises: 
"Can  plaintiff,  after  assaulting  defendant, 
knocking  him  down,  and  inflicting  an  in- 
jury upon  him,  recover  damages  for  what 
he  has  suffered  and  is  suffering,  which  are 
the  natural  result  of  his  own  act?" 

We  use  the  words  "natural  result,"  not 
in  the  sense  of  a  resulting  or  necessary 
effect  of  previous  conditions,  but  those 
which  might  be  looked  for  or  expected, 
when  considering  the  natural  effect  the 
treatment,  or  punishment,  suffered  by  de- 
fendant would  have  upon  an  ordinary  hu- 
man being.  Defendant  was  smarting  under 
the  injuries  which  he  had  received.  Plain- 
tiff, apparently  satisfied  with  what  he  had 
done,  claims  that  he  turned  to  move  away, 
when  defendant  continued  the  affray  by 
striking  plaintiff. 

A  kindred  question  arose  in  Fosbindcr  v. 
Svitak,  16  Neb.  499,  20  N.  W.  866,  where 
we  held  that  a  plaintiff  could  not  recover 
where  he  had  been  the  original  assailant, 
the  first  wrongdoer,  and  upon  receiving  in- 
juries from  the  affray  brought  on  by  him- 
self, transfer  his  cause  from  the  battle- 
field to  the  courts.  A  somewhat  similar 
question  was  presented  in  Taylor  v.  Clen- 
dening.  4  Kan.  524,  although  not  based  up- 
on exactly  similar  facte.  In  that  case  the 
plaintiff  was  held  to  be  the  aggressor,  but 
his  withdrawal  from  the  affray  was  not  as 
claimed  in  this  case.  The  court  says:  "He 
cannot  undertake  to  wreak  a   lawful  ven- 
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geance  upon  hia  antagontat — pistol  in  hand 
— and,  defeated,  sue  him  for  damages  to 
the  person,  upon  the  basis  of  the  instruc- 
tions. He  must  run  his  own  rialc.  Nor 
would  it  be  an  easy  matter  for  the  party, 
attacked  in  the  manner  narrated  in  ttie 
testimony  of  the  defendant,  to  act  with  all 
the  deliberation  the  instruction  would  seem 
to  require.  In  the  heat  of  blood  he  could 
hardly  be  expected  to  weigh  his  words  or 
to  measure  or  count  his  blows  or  shots  very 
carefully." 

At  the  request  of  plaintiff,  the  court  gave 
to  the  jury  the  following  instruction: 
"The  court  instructs  the  jury  that  the  de- 
fendant alleges  that  he  acted  in  aelf-defense. 
You  are  instructed  that  the  law  does  not 
permit  a  person  to  voluntarily  seek  or  in- 
vite a  combat,  or  put  himself  in  the  way  of 
being  assaulted,  so  that  when  hard  pressed 
he  may  have  a  pretext  to  injure  liis  as- 
sailant. The  right  of  self-defense  does  not 
imply  the  right  of  attack,  and  it  will  not 
avail  in  any  case  where  the  difSculty  is 
sought  for  and  induced  by  the  party  by 
any  wilful  act  of  his,  or  where  he  voluntar- 
ily and  of  his  own  free  will  enters  into  it. 
The  necessity,  being  of  his  own  creation, 
shall  not  operate  to  excuse  him.  Nor  is 
anyone  justified  in  using  more  force  than  is 
reasonably  necessary  to  get  rid  of  hia  as- 
sailant. Now,  if  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant. 
Madden,  voluntarily  aought  or  invited  the 
difficulty  in  which  the  plaintiff,  Eisentraut, 
was  injured,  if  you  believe  from  the  evi- 
dence that  he  was  injured,  or  that  the  de- 
fendant provoked  or  commenced  or  brought 
it  on  by  any  wilful  act  of  his  own,  or  that 
he  voluntarily  or  of  hia  own  free  will  en- 
gaged in  it,  then  and  in  that  case  you  are 
not  authorized  to  find  for  the  defendant 
upon  the  ground  of  aelf-defcnse.  In  de- 
termining who  provoked  or  commenced  the 
difficulty,  or  made  the  first  assault,  you 
should  take  into  consideration  all  the  facts 
and  circumstances  in  evidence  before  you." 

As  we  view  it,  much  of  this  instruction 
cannot  be  applied  to  the  evidence  in  this 
case.  Assuming  that  the  words,  "Hello, 
Professor,"  can  be  construed  as  offering 
s  direct  insult,  one  that  would,  ordinarily, 
cause  anger  on  the  part  of  plaintiff,  we  are 
yet  met  with  the  well-established  rule  that 
mere  words  cannot  justify  an  assault  upon 
the  person  using  them.  There  was  there- 
fore no  legal  excuse  which  could  justify 
the  attack  of  plaintiff  upon  defendant, 
which  the  evidence  clearly  shows  he  made. 
Without  any  just  cause  or  excuse  he  made 
such  an  attack,  knocking  defendant  down. 
Plaintiff  seems  not  to  have  been  satisfied 
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with  the  injury  thus  Inflicted,  but  followed 
up  the  advantage  thus  gained  by  springing 
upon  defendant  and  administering  further 
beatings  until  defendant  called  for  help, 
and  plaintiff  was  forcibly  pulled  off  the 
prostrate  body  of  his  victim.  We  find  noth- 
ing in  the  evidence  showing  that  defendant 
did  "voluntarily  seek  or  invite  a  combat, 
or  put  himseli  in  the  way  of  being  assault- 
ed, 60  th#t  when  hard  pressed  he  may  have 
a  pretext  to  injure  his  assailant." 

Nor  can  we  apply  the  direction  that  "the 
right  of  self-defense  does  not  imply  the 
right  of  attack,  and  it  will  not  avail  in 
any  case  where  the  difiieulty  is  sought  for 
and  induced  by  the  party  by  any  wilful  act 
of  his,  or  where  he  voluntarily  and  of  his 
own  free  will  enters  into  it.  The  necessity, 
being  of  his  own  creation,  shall  not  operate 
to  excuse  him." 

The  instruction  also  submits  to  the  jury 
the  proposition  that  if  defendant  voluntar- 
ily sought  or  invited  the  difficulty,  or  if  de- 
fendant provoked  or  commenced  or  brought 
it  on  by  any  wilful  act  of  his  own,  or  if 
he  voluntarily  or  of  hia  own  free  will  en- 
gaged in  it,  the  jury  would  not  be  auflior- 
ized  to  find  for  defendant  upon  the  ground 
of  self-defense.  There  may  be  no  question 
but  that  the  instruction  is  sound  law  when 
applied  to  a  state  of  facts  coming  within 
the  rule,  but  as  we  read  the  evidence  there 
was  nothing  therein  to  which  the  rule  could 
be  applied,  and  we  arc  persuaded  that  the 
instruction,  as  written,  should  not  have 
been  given.  From  an  examination  of  the 
instructions  given  on  tlie  court's  own  mo- 
tion, it  is  clear  that  the  law  was  fairly 
and  fully  presented  to  the  jury,  and  all 
well  within  the  issues  in  the  case,  and 
should  have  been  sufficient. 

Substantially  the  same  instruction  was 
given  and  approved  in  Morris  v.  Miller,  83 
Neb.  218,  131  Am.  St.  Rep.  636,  119  N.  W. 
458,  17  Ann.  Cas.  1047,  annotated  in  20 
L.R.A.(N.S.)  007,  but  there  is  a  clear  dU- 
tinction  between  the  two  cases.  In  the 
Morris  Case  the  parties  to  the  affray  volun- 
tarily and  mutually  agreed  to  enter  into  the 
contest,  and  both  were  wrongdoers.  There- 
fore the  instruction  was  properly  given  in 
that  case.  As  we  have  shown,  the  facts  in 
this  case  were  quite  different.  The  rule 
stated  in  Glassey  v.  Dye,  83  Neb.  616,  119 
N.  W.  1128,  is  more  clearly  applicable  to 
the  facts  of  the  case  at  bar  than  that  of 
Morris  v.  Miller,  supra. 

While  we  recognize  the  established  rule 
that  if  a  plaintiff  wrongfully  assaults  a 
defendant,  and  upon  reflection,  or  for  some 
other  reason,  voluntarily  withdraws  from 
the   conflict,   the   person   assaulted   is   not 
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justified  in  following  up  the  withdrawing 
party,  and  after  time  for  reflection  inflict 
a  new  and  counter  assault,  and  he  may  in 
a  proper  case  be  held  liable  for  any  dam- 
age arising  from  hia  wrongful  assault;  but 
that  rule  must  be  applied  in  reason  and 
with  a  proper  consideration  for  the  pas- 
sions and  infirmities  of  humanity.  In  this 
case  the  assault  was  committed  by  plaintiff 
with  no  legal  justification  or  excuse.  Had 
he  voluntarily  withdrawn  from  the  con- 
test after  knocking  defendant  down,  de- 
fendant might  have  been  placed  in  the 
wrong  had  he  deliberately  followed  plain- 
tiff, as  he  retreated,  and  renewed  the  con- 
test by  a  counter  assault;  but  that  is  not 
this  case.  After  striking  defendant  and 
knocking  him  down,  he  sprang  upon  him, 
following  it  up  by  beating  and  pounding 
defendant  while  down,  until  forcibly  pulled 
off  by  others,  who  came  to  defendant's  re- 
lief. He  was  certainly  willing  to  continue 
the  punishment  of  defendant  until  forcibly 
compelled  to  desist.  Defendant,  while  suf- 
fering and  smarting  from  the  injuries 
which  he  had  received,  arose  from  the 
ground,  picked  up  his  shovel,  which  was 
not  necessarily  a  deadly  or  dangerous  weap- 
on, and  gave  the  blow  of  which  plaintiff 
complains.  Plaintiff  is  entirely  willing  to 
forgive  and  forget  the  injuries  inflicted  up- 
on defendant,  but  seeks  to  recover  a  money 
compensation  for  the  injury  he  received  in 
the  affray  which  he  inaugurated  and  fol- 
lowed up  until  compelled  by  force  to  desist, 
and  which  was  immediately  followed  by 
what  he  received. 

We  are  constrained  to  believe  that  the 
instruction  above  quoted  should  not  have 
been  allowed.  The  judgment  of  the  Dis- 
trict Court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Iietton  and  Rose,  J  J.,  not  sitting. 

Sedgwick,  J.,  concurring: 

The  majority  opinion  seems  to  hold  that 
the  evidence  establishes  that  the  blow  of 
which  this  plaintiff  complains  was  so  con- 
nected with  the  affray  which  the  plaintiff 
himself  brought  on  that  it  must  be  regarded 
as  a  part  of  that  affray.  If  this  is  the 
necessary  conclusion  from  the  evidence,  of 
course  tlie  judgment  is  wrong.  I  think 
that  the  instruction  set  out  in  the  opinion 
was  not  applicable  to  the  evidence,  and  was 
therefore  erroneous.  It  was  highly  preju- 
dicial to  the  defendant.  For  this  reason  I 
concur    in   the    reversal    of   tlie   judgment. 

Petition  for  rehearing  denied. 
L.R.A.1916C. 
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STATE  OF  NEW  MEXICO  EX  REL.   O. 
LORENZINO,  Appt., 

V. 

BOARD   OF   COUNrr    COMMISSIONERS 
OF  McKINLEY  COUNTY,  Respt. 

(—  N.  M.  — ,  145  Pac.  1083.) 

Statnte  ^  construction  —  Intention, 

1.  When  the  words  of  a  statute  are  not 
explicit,  the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt,  and  the 
objects  and  remedy  in  view;  and  the  inten- 
tion is  to  be  taken  or  presumed,  a<ieording 
to  what  is  consonant  to  reason  and  good 
discretion. 

Intoxicating  liquor  —  license  —  village. 

2.  Section  1,  chap.  115,  Laws  1905,  which 
prohibits  the  granting  of  a  license  for  the 
sale  of  intoxicating  liquor  at  any  place, 
except  within  the  limits  of  a  city,  town,  or 
village  containing  at  least  100  inhabitants, 
does  not  justify  the  issuance  of  such  a  li- 
cense for  the  sale  of  liquor  in  an  isolated 
building  more  than  1,800  feet  distant  from 
any  other  house  in  an  unincorporated  vil- 
lage; the  building  being  located  upon  a 
patented  homestead  claim  of  lUO  acres,  up- 
on which  no  other  residences  have  been 
erected,  save  the  applicant's,  and  beyond 
which  there  are  no  other  buildings  for  some 
miles,  as  such  building  is  not  "within  the 
limits"  of  such  village. 

(January  14,  191S.) 

Headnotcs  by  Robebts,  Ch.  J. 

Xote.  —  What  is  a  village  tvlthin  stat- 
utes or  ordinances  in  relation  to  in- 
toxicatltig  liquor. 

A  diligent  search  has  disclosed  no  case 
directly  discussing  this  question  as  does 
State   ex    bec.    Lohekzixo    v.    McKinley 

COUNTT. 

The  case  of  Salt  Lake  City  v.  Wagner,  2 
Utah,  400,  involved  the  violation  of  a  city 
ordinance  providing  for  licensing  and  regu- 
lating the  manufacture  and  sale  of  spiritu- 
ous and  fermented  liquors.  The  defend- 
ant denied  the  right  of  the  city  to  require 
him  to  take  out  a  license  and  pay  a  charge 
of  $100  per  quarter  for  selling  beer,  hi& 
place  of  business  being  situated  at  a  dis- 
tance from  the  settled  portions  of  the  city. 
In  denying  the  authority  of  the  city  to  ex- 
act the  fee  or  license,  the  court  said:  "The 
city  required  the  defendant  to  pay  it  $100 
per  quarter.  For  this  sum  thus  required 
of  the  defendant  the  city  should  grant  an 
equivalent  to  defendant.  It  does  not  ap- 
pear that  any  such  equivalent  is  granted. 
Simply  under  a  clause  therefor  of  the  char- 
ter authorizing  the  city  'to  license,  regulate, 
and  restrain,'  the  business,  the  city  is  not 
authorized  to  exact  the  fee  or  dufy  apeci- 
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APPEAL  by  relator  from  a  judgment  of 
the  District  Court  for  McKinley  Coun- 
ty, dismissing  an  alternative  writ  of  man- 
damus to  compel  defendant  to  grant  to  re- 
lator a  license  to  conduct  and  operate  a 
saloon  as  a  retail  liquor  dealer.    AfUrmed. 

Statement  by  Roberts,  Ch,  J.: 
O.  Lorenzino,  the  relator  and  appellant 
herein,  on  the  2(!th  day  of  December,  1913, 
made  application  to  the  aseessor  of  McKin- 
ley county  for  a  license  to  conduct  and  oper- 
ate a  saloon,  as  a  retail  liquor  dealer,  in 
the  unincorporated  village  of  Allison,  said 
county.  The  said  assessor  filed  the  applica- 
tion with  the  board  of  county  commission- 
ers of  said  county,  which  board  thereafter, 
on  the  14th  day  of  February,  1914,  denied 
the  application  and  refused  to  issue  the 
license.  Thereafter,  on  the  26th  day  of 
February,  1914,  appellant  filed  his  peti- 
tion with  the  district  court  of  said  county, 
praying  that  an  alternative  writ  of  manda- 


mus issue  out  of  said  court,  directing  and 
compelling  the  said  board  of  county  com- 
missioners to  grant  and  issue  said  license. 
The  alternative  writ  was  issued,  and  later 
the  board  filed  its  answer.  The  cause  was 
subn)itted  to  the  court,  upon  an  agreed 
statement  of  facts,  which,  after  showing 
the  preliminary  facts  as  to  the  application 
of  the  license,  composition  of  the  board, 
refusal  to  grant  the  license,  etc.,  proceeded 
as  follows: 

"(5)  The  building  in  which  the  said  O. 
Lorenzino,  the  relator  herein,  intends  to 
run,  operate,  and  conduct  said  saloon  is 
1,836.5  feet  in  a  straight  line  from  the  last 
house  in  said  village  situated  on  the  lands 
owned  and  operated  by  the  Diamond  Coal 
Company. 

"(6)  The  relator  O.  Lorenzino,  is  a  voter 
in  precinct  17,  McKinley  county.  New  Mex- 
ico. The  polling  place  of  said  precinct  is 
in  the  village  of  Allison.  Said  O,  Lorenz- 
ino received  his  mail  at  the  postoffice   in 


fied,  as  the  benefits  to  the  parties  must  be 
reciprocal."  As  to  the  claim  that  such 
power  was  granted  to  the  city  as  a  part  of 
its  general  police  regulations,  the  court 
said:  "As  a  general  proposition,  tlie  sale 
of  fermented  liquors  as  a  beverage  is  in- 
jurious to  the  public  at  large.  It  is  not 
specially  detrimental  to  a  city  over  and 
above  the  general  public,  unless  it  be  with- 
in the  settled  portions  of  the  city,  or  so 
near  thereto  as  to  cast  its  influence  over 
the  city  more  than  over  the  public  general- 
ly. The  influence  of  the  sale  of  intoxicating 
liquors  at  any  point  in  the  territory  is  un- 
wholesome to  the  public  at  large,  but  we 
could  not  be  justifled  in  saying  that  such 
influence  was  specially  injurious  to  any 
particular  locality  unless  it  was  contiguous, 
or  very  nearly  so,  to  such  locality.  Unless 
we  could  say  this  we  would  not  be  justifled 
in  saying  that  the  city  could  control  it  by 
reason  of  its  general  police  powers.  The  de- 
fendant's place  of  business  was  remote 
from  the  populated  parts  of  Salt  Lake  City. 
The  Camp  Douglas  Military  Reservation, 
2  miles  square,  lay  between  it  and  the  set- 
tled parts  of  the  city,  and  no  streets,  lots, 
or  blocks  are  in  tlie  neighborhood  of  his 
place  of  business,  but  farming  and  grazing 
lands  surround  it,  and  the  ground  is  no 
part  of  that  embraced  in  the  'town  site' 
entry  of  the  city.  It  does  not  appear  that 
any  supervision  was  taken  over  the  place 
by  the  city  except  to  claim  the  license  fees 
or  charges,  and  no  bad  elTects  of  the  busi- 
ness are  shown  to  have  extended  to  the 
city  proper,  and  the  locality  is  too  remote 
for  the  court  to  conclude  from  the  general 
bad  character  of  the  business  that  the  bad 
eflTects  extended  more  to  the  city  than  to 
the  public  generally." 

The  constitutionality  of  an  act  conferring 
authority  upon  a  town  to  exact  the  payment 
of  not  more  than  $300  from  any  person 
selling  spirtuous  liquors  by  retail  within 
L.R.A.1915C. 


1  mile  of  the  town  was  upheld  in  Falmouth 
V.  Watson,  5  Bush,  660.  Tlie  court  in  Salt 
Lake  City  v.  Wagner,  supra,  distinguishes 
the  Falmouth  Case  thus:  "In  that  case 
[Falmouth  v.  Watson]  it  appears  that  the 
statute  gave  the  city  of  Falmouth  authori- 
ty to  control  the  business  of  selling  intoxi- 
cating drinks  within  1  mile  of  the  city,  and 
the  court  said  that  this  law  did  not  infringe 
any  constitutional  right,  because  the  vend- 
ing of  ardent  spirits  was  in  such  proximity 
to  the  town  as  to  render  its  exercise  liable 
to  affect  the  good  order  or  peace  of  the  local 
community.  But  we  do  not  think  that  said 
language  could  be  used  in  the  case  at  bar. 
[Salt  Lake  City  v.  Wagner.]  It  would  be 
straining  the  Law  too  much,  but  it  would  be 
necessary  to  sny  this  in  sustaining  the  judg- 
ment. We  consider  that  the  city  would  be 
affected  as  a  part  of  the  general  public,,  and 
the  genera!  public  had  given  him  authority 
through  the  county  court,  from  which  he 
held  his  license.  We  therefore  do  not  feel 
justifled  in  saying  that  the  city  had  the 
right  to  exact  the  fees  or  charges  speeifipd, 
the  place  of  business  being  too  remote  from 
the  settled  portion  of  the  city." 

It  will  be  noted  that  upon  the  question 
of  the  granting  of  a  license  the  court,  in 
Salt  Lake  City  v.  Wagner,  supra,  reasoned 
somewhat  as  does  the  court  in  State  ex  bel. 
Lorenzino  v.  McKinley  Countt,  in  con- 
cluding that  by  the  term  "village"  the  legis- 
lature intending  to  prohibit  the  licensing  of 
the  sale  of  intoxicating  liquor  in  buildings 
not  within  the  assemblage  of  houses  used 
for  business  and  residential  purposes,  rea- 
sonably contiguous  to  each  other;  that  an 
isolated  building  more  than  1,836  feet  from 
any  other  building  within  such  village  is 
not  "within  the  limits"  of  the  village,  with- 
in the  meaning  of  said  act. 

The  general  question  "What  constitutes 
a  village?"  is  discussed  in  note  to  People  v. 
McCune,  36  L.R.A.  396.  J.  D.  C. 
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said  town,  has  a  postofBce  box  in  said  post- 
office,  and  trades  at  the  store  in  the  village. 
The  public  achoolhousc  is  situated  in  the 
village  of  Allison.  Precinct  17,  consisting 
of  sections  7,  8,  17,  18,  19,  and  20,  is  a 
part  of  the  Gallup  school  district  and  the 
school  taught  in  said  village  is  under  the 
supervision  of  the  superintendent  of  the 
Gallup  schools.  The  relator  pays  taxes 
in  precinct  No.  17.  The  postoffice,  store, 
and  voting  place  are  located  on  section  18 
of  said  precinct. 

"(7)  The  Diamond  Coal  Company  owns 
section  18  and  all  of  the  houses,  buildings, 
and  improvements  thereon,  excepting  the 
schoolhouse  already  mentioned,  which  is 
public  property  and  belongs  to  the  Gallup 
school  district,  and  except  said  saloon 
building  of  Lorenzino,  which  was  erected 
at  its  present  location  without  the  per- 
mission of  the  Diamond  Coal  Company. 
Said  houses  for  residents  are  arranged 
along  regular  streets,  and  a  water  system 
is  maintained  and  operated  by  the  Diamond 
Coal  Company  to  furnish  water  to  the 
houses,  for  domestic  purposes  and  fire  pro- 
tection. 

"(8)  Directly  north  of  the  houses  situ- 
ated in  section  18,  it  is  some  miles  to  any 
other  building.  In  a  northeasterly  direc- 
tion that  are  two  houses  situated  about  a 
half  mile  and  a  mile  respectively  from  the 
nearest  house  on  section  18.  In  a  westerly 
direction  it  is  about  2  miles  from  the  near- 
est house,  and  on  the  south  there  is  one 
house  within  about  a  mile,  and  another 
within  al)Out  g  of  a  mile  from  the  nearest 
house  on  section  18.  Gallup  is  a  little 
north  and  east  of  the  southernmost  house 
on  section  18,  and  about  SJ  miles  away. 
There  is  no  building  between  the  proposed 
saloon  and  the  town  of  Gallup,  about  2 
miles  away  in  an  easterly  direction. 

"{9)  0.  Lorenzino  has  resided  within 
precinct  No.  17  at  his  home  on  the  south- 
em  part  of  the  northwest  quarter  of  sec- 
tion 20  for  about  eighteen  years,  and  has 
a  patent  to  said  land.  Buildings  on  sec- 
tions 8,  18,  19,  and  20  are  all  within  said 
precinct  17. 

"(10)  A  blueprint,  marked  'Exhibit  A,' 
is  attached  to  this  statement  of  facts  and 
made  a  part  hereof.  The  location  of  all 
the  buildings,  water  tanks,  water  mains, 
water  and  fire  hydrants,  and  other  improve- 
ments on  section  18,  19,  and  20,  as  shown 
thereon,  are  to  be  taken  by  the  court  as 
showing  their  true  location  and  distances, 
except  that  the  saloon  building  located  at 
the  extreme  southwest  portion  of  section 
18  is  shown  on  said  blueprint  only  for  the 
purpose  of  showing  the  distance  between 
said  building  and  the  nearest  building  on 
section  18.  Said  distance  is  to  be  taken 
L.R.A.1915C. 


as  the  true  measurement  between  said 
buildings. 

"(11)  The  owners  of  the  Diamond  Coal 
Company  intended  that  the  southern  street 
of  houses  on  section  18  should  constitute 
the  southernmost  boundary  of  the  village 
of  Allis<tn.  The  houses  on  section  18  are 
arranged  along  streets  running  east  and 
west,  and  all  the  buildings  belonging  to  the 
Diamond  Coal  Company  on  section  18  are 
supplied  with  water  by  a  central  water- 
plant  with  hydrants  for  domestic  purposes 
and  fire  protection.  The  saloon  building  in 
question  was  not  built  until  after  the 
most  of  the  houses  on  section  18  were 
completed.  Said  central  water  plant 
does  not  furnish  water  for  fire  protec- 
tion or  for  domestic  purposes  to  the  said 
saloon  building. 

"(12)  There  are  more  than  100  inhabit- 
ants living  on  section  IS.  That  Allison 
is  an  unorganized  village." 

The  stipulated  facts  were  adopted  by  the 
trial  court  as  its  findings,  upon  which  it 
entered  a  judgment  dismissing  the  alter- 
native writ  and  denying  the  relief  sought, 
from  which  judgment  this  appeal  was 
taken. 

Messrs.  Alfred  Rule  and  John  Venable, 

for  relator: 

The  territory  embracing  the  Diamond 
Coal  Camp,  relator's  saloon  building  and 
residence,  is  a  village  for  the  purpose  of 
granting  a  license  for  the  sale  of  malt,  vi- 
nous, and  spirituous  liquors. 

People  V.  McCune,  14  Utah,  152,  35 
L.R.A.  396,  46  Pac.  658;  State  ex  rel.  Childs 
V.  Minnetonka,  57  Minn.  526,  25  L.R.A.  755, 
59  N.  W.  972;  State  ex  rel.  Holland  v. 
Lammers,  113  Wis.  398,  86  N.  W.  677,  89 
N.  W.  501 ;  Territory  ex  rel.  Kelly  v.  Stew- 
art, 1  Wash.  98,  8  L.R.A.  106,  23  Pac.  40.5; 
Toledo,  W.  &  W.  R.  Co.  v.  Spangler,  71  IlL 
668;  Illinois  C.  R.  Co.  v.  Williams,  27  111. 
48;  State  ex  rel.  Christie  v.  Meek,  26 
Wash.  405,  67  Pac.  76;  Enfield  v.  Jordun, 
119  U.  S.  680,  30  L.  ed.  523,  7  Sup.  Ct. 
Rep.  358;  Ex  parte  Foley,  62  Cal.  508: 
Cooper  v.  Shelbyville,  —  Tenn.  — ,  57  S. 
W.  429;  Denver  v.  Coulehan,  20  Colo.  471, 
27  L.R.A.  761,  39  Pac.  425:  Enterprise 
V.  State,  29  Fla.  123,  10  So.  740. 

The  relator  is  within  the  limits  of  a  vil- 
lage as  comtemplated  under  §  4124  of  the 
Compiled  Laws,  of  1897,  as  amended  by  § 
1,  chapter  115,  of  the  Laws  of  1905. 

People  V.  McCune,  14  Utah,  152,  35 
L.R.A.  396,  46  Pac.  658. 

Messrs.  Manuel  V.   Vigil  and  H.  E. 
Hickey,  for  appellee: 

The  saloon  building  is  not  within  the 
village. 

People    V.    McCune,    14    Utah,    166,   35 
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L.R.A.  396,  46  Pac.  658;  Re  Edgeuood,  130 
Pa.  348,  18  Atl.  640;  40  Cyc.  207. 

An  unorganized  village  is  not  necessarily 
as   large  as  an  organized  village. 

Toledo,  W.  &  \V.  Co.  v.  Spangler,  70  111. 
569. 

Roberts,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Section  4123,  Comp.  Laws  1807,  provides 
for  the  steps  to  be  taken  by  an  applicant 
to  secure  a  retail  liquor  license,  where  the 
license  is  to  be  used  outside  the  limits  of 
an  incorporated  town  or  city.  Section 
4124,  Comp.  Laws  1807,  reads  as  follows: 
"Sec.  4124.  Upon  every  license  granted 
under  the  provisions  of  this  act  for  the 
retail  sale  of  malt,  vinous  and  spirituous 
liquors  there  shall  be  collected  before  such 
license  is  issued,  a  tax  as  follows,  viz.: 
For  such  license  to  do  business  in  a  pre- 
cinct, village  or  town  without  tlic  limits 
of  any  village,  town  or  city  having  not 
more  than  five  hundred  inhabitants,  and  in 
such  town  or  city  having  not  more  tlian 
five  hundred  inhabitants,  $100;  in  a  pre- 
cinct, village,  town  or  city  of  not  less  than 
five  hundred  and  not  more  than  one  thou- 
sand inhabitants,  .$200;  in  a  precinct,  vil- 
lage, town  or  city  having  more  than  one 
thousand  inhabitants,  $400." 

In  1905,  this  section  was  amended  by  §  1, 
chap.  115,  Sess.  Laws  lOOo,  by  adding  to  it 
the  following  proviso:  "Sec.  1.  That  § 
4124  of  the  Compiled  Laws  of  the  territory 
of  New  Mexico  of  1897,  is  hereby  amended 
by  adding  thereto  the  following:  'Provid- 
e<],  that  no  license  shall  be  granted  for  the 
sale  of  malt,  vinous  or  spirituous  liquors 
at  any  place  in  any  county  of  this  territory, 
except  within  the  limits  of  a  city,  town  or 
village  containing  at  least  one  hundred  in- 
habitants; and  any  officer  authorizing  or 
isHuing  a  license  contrary  to  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  $100  nor 
more  than  $500.'" 

The  controverted  proposition  in  this 
case  turns  upon  the  question  as  to  whether 
or  not  the  building  wherein  liquor  was  to 
be  sold  at  retail,  under  the  licen.ie  sought, 
was  within  the  limits  of  the  village  of  Al- 
lison. 

The  word  "village''  is  defined  in  Bou- 
vier's  Law  Dictionary  to  mean:  "Any 
small  assemblage  of  houses  for  dwellings  or 
business,  or  both,  in  the  country,  whether 
they  are  situated  upon  regularly  laid  out 
streets  and  alleys  or  not." 

In  a  case  note  to  the  case  of  People  v. 
McCune,  35  L.R.A.  396,  will  be  found  a 
collection  of  cases  from  the  various  states, 
wherein  the  courts  have  defined  the  term, 
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and  an  examination  of  these  cases  will  dis- 
close that  the  meaning  of  the  word  is  by 
no  means  fixed  and  unvarying.  The  editor 
of  the  case  note  says:  "Questions  as  to 
its  meaning  most  often  arise  in  respect  to 
the  construction  of  statutes,  and  in  such 
cases  will,  of  course,  depend  upon  the  con- 
text as  showing  the  intent  of  the  legisla- 
ture." 

Prior  to  the  act  of  1005,  liquor  licenses 
for  the  sale  of  liquor  at  any  place,  whether 
within  or  without  the  limits  of  cities, 
towns,  and  villages,  could  be  legally  issued 
by  boards  of  county  commissioners. 

The  rule  announced  in  Kent's  Commenta- 
ries, '402,  for  the  interpretation  of  stat- 
utes, and  generally  followed  by  the  courts, 
is  as  follows:  "When  the  words  are  not 
explicit,  the  intention  is  to  be  collected 
from  the  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt, 
and  the  objects  and  the  reme<ly  in  view; 
and  the  intention  is  to  be  taken  or  pre- 
sumed, according  to  what  is  consonant  to 
reason  and  good  discretion." 

In  view  of  the  statute  law,  under  which 
a  license  could  be  obtained  for  the  sale  of 
intoxicating  liquor  at  any  place  within  the 
territory,  however  remote  the  building  in 
which  it  was  proposed  to  carry  on  business 
under  the  license  might  be  from  other  habi- 
tations, prior  to  the  enactment  of  the  pro- 
viso of  1905,  it  was  the  evident  intention 
of  the  legislature  to  restrict  the  issuance 
of  such  licenses  to  the  more  populous  sec- 
tions of  the  country.  It  is  properly  infer- 
able, we  believe,  that  the  chief  object  which 
the  legislature  had  in  view  was  tlic  restric- 
tion of  the  place  of  sale  of  intoxicating  li- 
quors to  such  buildings  as  were  located  in 
close  proximity  to  other  inhabited  build- 
ings, so  that  opportunities  for  the  commis- 
sion of  crimes,  the  perpetration  of  which, 
as  is  well  known  and  recognized,  in  many 
instances,  is  incited  by  strong  drink,  would 
not  be  thereby  licensed.  Experience  has 
demonstrated  that  it  is  unwise  to  permit 
the  sale  of  intoxicating  liquor  in  buildings 
far  removed  from  other  habitations,  for 
here  there  is  absolutely  no  restraint,  and, 
when  reason  is  dethroned  by  drink,  or 
where  unscrupulous  and  criminal  minds  so 
elect,  the  laws  of  society  are  held  for 
naught  and  indescribable  orgies  enncted, 
men  robbed  and  even  murdered,  with  but 
slight  fear  of  apprehension  and  subsequent 
punishment.  The  above  being  true,  this 
court  would  not  be  justified  in  placing 
such  a  construction  upon  the  meaning  of 
the  term  "village"  as  would  impair  the  leg- 
islative intent. 

In  this  case  the  stipulated  facts  sliow 
that  the  building  in  wliich  appellant  pro- 
posed to   carry   on   the  liquor  business  is 
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distant  more  than  1,836  feet  from  the  near- 
est )iouse  in  the  village'  of  Diamond;  that 
it  is  located  upon  a  tract  of  land  embrac- 
ing 100  acres  patented  as  a  homestead; 
that  the  village  of  Diamond  is  unorganized, 
and  consists  of  more  than  50  buildings  used 
for  residential  purposes,  together  with  a 
store  building  and  a  schoolhouse;  that  the 
buildings  are  arranged  along  regular  streets 
and  are  situated  from  60  to  120  feet  apart; 
tliat  the  buildings  above  named  were  all 
constructed  by  the  Diamond  Coal  Company, 
on  its  own  land,  for  the  use  of  its  em- 
ployees; that  there  are  no  houses  beyond 
appellant's  said  house  for  some  distance,  in 
that  direction;  and  that  the  country  round 
about  the  main  group  of  buildings  within 
the  village  is  very  sparsely  settled.  ' 

Appellant  argued  that,  because  the  legis- 
lature, in  1912,  provided  (chapter '27,  Sess. 
Laws  1912)  "that  the  territory  embraced 
in  the  proposed  incorporated  village  shall 
not  be  less  than  1  mile  square  nor  more 
than  3  miles  square,  nor  shall  any  such 
village  be  incorporated  unless  the  same 
shall  contain  at  least  one  hundred  and  fifty 
people,"  the  legislature  has  construed  the 
extent  of  the  limits  of  a  village,  and  that 
we  should  give  to  the  term  "village"  used 
in  the  prior  act  the  same  construction  as 
to  boundaries;  that  is  to  say,  that  we 
should  hold  that  an  unorganized  village 
embraces  territory  at  least  1  mile  square, 
and  not  more  than  3  miles  square.  Very 
little  consideration,  however,  will  dispose 
of  this  contention.  Suppose  we  should 
say  that  it  embraces  a  scope  of  country  at 
least  1  mile  square,  what  point  shall  we 
select  as  the  center  of •  the  square?  Shall 
it  be  the  store,  the  postoilice,  the  school- 
house,  or  some  other  arbitrary  monument? 
It  is  clear  that  the  statute  referred  to  af- 
fords no  assistance  in  the  interpretation 
of  the  act  of  190S,  here  under  consideration. 

Appellant  also  quotes  extensively  from 
the  case  of  People  v.  McCunc,  14  Utah, 
154,  35  L.R.A.  396,  46  Pac.  659,  in  support 
of  his  contention  that  his  building  in  ques- 
tion was  within  the  limits  of  the  vilage  of 
Allison.  That  case  arose  under  a  statute, 
making  it  an  offense  for  any  person  to  es- 
tablish and  maintain  any  corral,  camp,  or 
bedding  place  for  the  purpose  of  herding, 
holding,  or  keeping  any  cattle,  horses,  or 
sheep  within  7  miles  of  any  city,  town,  or 
village,  where  the  refuse  of  filth  from  said 
corral,  camp,  or  bedding  place  would  nat- 
urally find  its  way  into  any  stream  of  wat- 
er used  by  the  inhabitants  of  any  city, 
town,  or  village  for  domestic  purposes.  It 
appeared  from  the  evidence  in  the  case  that 
Plateau  was  a  settlement,  consisting  of  14 
families  and  a  population  of  about  70  per- 
sons, and  tl\at  they  resided  along  Otter 
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creek  for  a  distance  of  about  2}  miles, 
some  of  the  residences  being  40  rods  from 
each  other  and  some  being  a  distance  of  1 
mile  or  more,  and  that  their  occupation 
was  farming.  The  Utah  court  said: 
"From  an  examination  of  the  act,  which 
is  amended  by  the  section  above  quoted,  it 
seems  clear  that  by  the  use  of  the  word 
'village'  the  intent  of  the  legislature  was 
to  include  such  settlements  as  the  one  in 
question,  and  there  appears  to  be  no  rea- 
son why  the  people  of  such  a  settlement, 
who  are  using  the  water  of  a  stream  for 
domestic  purposes,  should  not  have  extend- 
ed to  them  the  protection  which  the  law 
affords." 

From  the  above  it  will  be  seen  that  the 
court  simply  held  that  this  settlement  came 
within  the  purview  of  the  act,  because  it 
was  manifestly  the  intention  of  the  legis- 
lature to  protect  the  water  supply  of  such 
a  settlement.  This  case  is  only  authority 
for  the  proposition  that  it  is  the  duty  of 
the  court  to  ascertain  the  legislative  in- 
tent, and  give  it  effect,  if  it  can  be  legally 
done. 

Following  the  rule,  we  are  compelled  to 
conclude  that  by  the  term  "village,"  in  the 
act  of  1905,  the  legislature  intended  to  pro- 
hibit the  licensing  of  the  sale  of  intoxicat- 
ing liquor  in  buildings  not  within  the  as- 
semblage of  houses  used  for  business  and 
residential  purposes,  reasonably  contigu- 
ous to  each  other;  that  an  isolated  build- 
ing more  than  1,836  feet  from  any  other 
building  within  such  village  is  not  "within 
the  limits"  of  the  village,  within  the  mean- 
ing of  said  act. 

Another  reason  might  be  advanced,  were 
it  necessary,  in  support  of  our  conclusion, 
viz.,  the  building  owned  by  appellant  is 
located,  as  was  intended  to  be  located,  upon 
his  patented  homestead  claim.  The  resi- 
dents of  the  village,  as  stated,  are  all  em- 
ployed by  the  Diamond  Coal  Companj-,  and 
are  engaged  in  and  about  the  mining  of 
coal.  The  village  was  established  and 
founded  for  coal  mining  purposes.  All  its 
residents  have  a  common  interest,  while  ap- 
pellant, on  the  other  hand,  resides  upon  his 
patented  claim,  witb  divergent  interests. 
He  is  not  a  coal  miner,  has  no  interest  in 
common  with  the  inhabitants  of  the  village, 
is  engaged  in  a  different  pursuit,  and  has 
no  interest  in  the  affairs  of  the  village, 
further  than  to  secure  his  mail,  vote  there- 
in, and  possibly  trade  at  the  store.  If  we 
were  to  include  as  residents  of  villages  all 
those  like  circumstanced  in  those  respects, 
there  would  be  absolutely  no  limit  upon 
the  right  to  issue  licenses  for  the  sale  of 
intoxicating  liquor. 

For  the  reasons  stated,  the  judgment  of 
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tbe  District  Court  diemiseiiig  the  petition 
will  be  sustained,  and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 


TJNITEa)  STATES  SUPREME  COURT. 

LIVERPOOL  &  LONDON  &  GLOBE  IN- 
SUEAXCE  COMPANY  of  New  Yorlc, 
Plff.  in  Err., 

V. 

BOARD  OF  ASSESSORS  FOR  THE  PAR- 
ISH OF  ORLEANS  et  al. 

(221  U.  8.  346,  56  L.  ed.  762,  31  Sup.  Ct. 
.    Rep.  550.) 

Constitutional  law  —  due  process  of 
law  —  taxing  property  of  nonresi- 
dents. 

1.  State  taxation  of  the  amounts  due  a 
foreign  insurance  company  by  its  policy 
holders  in  the  state  for  premiums  on  whidi 


credit  of  thirty  and  aixtT  days  had  been  ex- 
tended does  not  taice  tlie  property  of  the 
company  without  due  process  of  law,  con- 
trary to  U.,  S.  Const.,  14th  Amend.,  even 
though  such  indebtedness  is  not  evidenced 
by  written  instruments. 
Sa»xe  —  excessive  taxation. 

2.  Assessing  in  excess  of  actual  indebted- 
ness the  amounts  due  a  foreign  insurance 
company  by  its  policy  holders  in  the  state, 
on  which  credits  have  been  extended,  does 
not  talce  the  property  of  the  company  with- 
out due  process  of  law,  where  proper  op- 
portunity was  afforded  for  correction. 

(May  15,  1011.) 

ERROR  to  the  Supreme  Court  of  the 
State  of'  Louisiana  to  review  a  judg- 
ment affirming  a  judgment  of  the  Civil 
District  Court  for  the  Parish  of  Orleans 
dismissing  a  suit  for  the  cancelation  of  a 
tax  assessment.  Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note.  —  .Situs,  as  hetieeen  different 
states  or  countries,  of  personal  prop- 
erty for  purposes  of  property  taxa- 
tion. 

I.  In  general,  904. 
II.  Tangible  personalty. 

a.  At  domicil,   908.  i 

b.  Actual  situs,   909. 
III.  Intangible  personalty. 

a.  In  general,  914. 

b.  Independent  sitiiR.  919. 

c.  Business  situs,  923. 

d.  Bajik  deposits,  938. 

e.  Mortgage  interest,    939. 

f.  Shares  of  corporate  stock, 

1.  Shares  owned  by  resident  in 

foreign  corporation,  942. 

2.  Shares    in   domestic   corpora- 

tion owned  by  nonresidents, 
944. 

g.  Judgments,   947. 

Scope. 

This  note,  as  indicated  in  its  title,  is 
confined  strictly  to  the  questions  of  situs 
as  l)etween  different  states  or  countries,  and 
does  not  deal  witli  situs  as  between  diflTer- 
ent  ta.Ying  districts  within  the  same  state 
or  country.  It  is,  moreover,  confined  strict- 
ly to  the  situs  for  purposes  of  property 
taxation,  to  the  exclusion  of  transfer,  in- 
heritance, or  succession  taxes  (as  to  which, 
see  note  in  46  L.R.A.(N.S.)  1167),  and  all 
forms  of  income,  franchise,  or  excise  taxa- 
tion. Again,  it  is  confined  to  cases  dealing 
with  taxes  laid  upon  specific  items  or  evi- 
dences of  property,  and  does  not  include 
taxes  laid  upon  the  "capital  stock"  of  a 
corporation  (see  note  in  58  L.R.A.  513),  or 
"capital"  employed  within  the  state.  The 
situs  for  property  taxation  of  "shares"  of 
stock  is,  however,  within  its  scope. 

Questions  relating  to  the  power  of  the 
state  to  tax  the  property  or  agencies  of  the 
Federal  government  are  beyond  the  scope 
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of  the  note,  and  questions  of  taxation  as 
affected  by  the  commerce  clause  of  tbe  Fed- 
eral Constitution  are  also  excluded,'  or 
referred  to  merely  incidentally  for  purposes 
of  comparison  or  contrast  (on  that  general 
subject,  see  note  in  60  L.R.A.  660);  as  are 
also  questions  as  to  taxation  of  imports 
or  exports. 

The  note  further  pVocceds  upon  the  as- 
sumption that  the  domicil  of  the  owner  of 
the  property  is  known,  and  it  is  therefore 
not  concerned  with  questions  relating  to 
the  determination  of  such  domicil. 

The  question  of  situs  to  which  this  note 
is  confined  pertains  to  the  constitutional 
power  of  taxation  and  to  the  general  prin- 
ciples to  be  applied  in  the  construction  of 
taxing  statutes  that  are  not  definite  or 
explicit  with  respect  to  personal  property 
owned  by  residents  that  is  not  within  the 
state,  or  personal  property  of  nonresidents 
that  is  within  the  state.  Therefore,  ques- 
tions, depending  upon  the  terms  of  particu- 
lar statutes,  as  to  the  extent  to  which  the 
power  of  taxation  has  been  exercised  or  as 
to  the  applicability  of  exemption  provisions, 
are  not  within  the  scope  of  the  note.  So, 
the  question  as  to  the  time  when  the  prop- 
erty must  be  within  the  state  to  become 
subject  to  taxation  is  not  considered. 

Again,  as  the  note  is  concerned  only  with 
the  situs  of  specific  items  of  property,  it 
does  not  purport  to  cover  cases  like  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  ed.  683,  IT  Sup.  Ct,  Rep.  305, 
and  cases  therein  cited,  as  to  the  right  to 
treat  property  of  companies  engaged  in  In- 
terstate business,  like  telegraph  companies, 
express  companies,  railroad  companies, 
sleeping  car  companies,  etc.,  as  a  unit  for 
the  purposes  of  taxation,  and  assess  the 
local  tax  at  a  certain  proportion  of  the 
value  of  the  entire  property. 

The  question  as  to  situs  within  the  state 
for  property  taxation,  of  personal  property 
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Messrs.  Monte  M.  Ijemann,  Harry  H. 
Hall,  and  J.  Blanc  Monroe,  for  plaintiff 
in  error: 

A  state  cannot  legally  impose  an  assess- 
ment and  tax  upon  premiums  due  under 
open  account  by  local  policy  holders  to  non- 
resident or  foreign  insurance  companies. 
Such  assessment  and  tax  would  be  a  taking 
of  property  without  due  process  of  law,  in 
violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

St.  Louis  V.  Wiggins  Ferry  Co.  11  Wall. 
429,  20  L.  ed.  194;  Louisville  ft  J.  Ferry 
Co.  V.  Kentucky,  188  U.  S.  385,  398,  47  L. 
ed.  513,  519,  23  Sup.  Ct.  Rep.  463;  State 
Tax  on  Foreign-held  Bonds,  15  Wall.  300, 
21  L.  ed.  179;  Kirtland  v.  Hotchkiss,  100 
U.  S.  491,  25  L.  ed.  558;  United  Stajtes  v. 


Erie  R.  Co.  106  U.  S.  327,  27  L.  ed.  151, 
1  Sup.  Ct.  Rep.  223;  Hagar  v.  Reclamation 
Diet.  Ill  U.  S.  701,  28  L.  ed.  569,  4  Sup. 
Ct.  Rep.  663;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  ed.  613, 
3  Inters.  Com.  Rep.  695,  11  Sup.  Ct.  Rep. 
876;  New  York  L.  E.  &  W.  R.  Co.  v.  Penn- 
sylvania, 153  U.  S.  628,  38  L.  ed.  846,  14 
Sup.  Ct.  Rep.  962;  Savings  &  L.  Soe.  v, 
Multnomah  County,  169  U.  S.  421,  42  L.. 
ed.  803,  18  Sup.  Ct.  Rep.  392;  Dewey  v. 
Des  Moines,  173  U.  S.  193,  43  L.  ed.  605, 
19  Sup.  Ct.  Rep.  379;  New  Orleans  v.  Stcm- 
pel,  175  U.  S.  309,  44  L.  ed.  174,  20  Sup. 
Ct.  Rep.  110;  Bristol  v.  Washington  County, 
177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct. 
Rep.  686;   Blackstone  v.  Miller,  188  U.  S. 


held  by  testamentary  trustee  or  by  execu- 
tor or  administrator,  is  treated  in  the  note 
to   Hemenway   v.   Milton,   post,  ©49. 

7.   In  general. 

The  power  of  taxation,  however  broad  in 
its  character  and  searching  in  its  extent,  is 
necessarily  limited  to  subjects  within  the 
jurisdiction  of  the  state.  Cleveland,  P.  A 
A.  R.  Go.  V.  Pennsylvania,  15  Wall.  300,  21 
L.  ed.  179. 

It  is  limited  to  persons,  property,  or  busi- 
ness within  the  jurisdiction.  Tappan  ▼. 
Merchants'  Nat.  Bank,  19  Wall.  490,  22  L. 
ed.  189;  New  York,  L.  E.  t  W.  R.  Co.  v. 
Pennsylvania,  153  U.  S.  628,  38  L.  ed.  846, 
14  Sup.  Ct.  Rep.  952. 

Property  situated  without  the  jurisdic- 
tion is  beyond  the  state  taxing  power,  and 
the  exaction  of  a  tax  upon  it  is  in  violation 
of  the  14th  Amendment.  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395,  51 
L.  ed.  853,  27  Sup.  Ct.  Rep.  499,  affirming 
115  La.  698,  9  L.R.A.(N.S.)  1240,  116  Am. 
St.  Rep.  179,  39  So.  846. 

The  taxing  power  of  the  state  does  not 
extend  to  property  which  is  neither  actual- 
ly nor  constructively  within  the  state. 
Maxwell  v.  People,  189  111.  546,  59  N.  E. 
1101. 

A  state  can  tax  every  person  subject  to 
its  jurisdiction  for  all  his  property  wher- 
ever situated,  and  can  tax  persons  without 
its  jurisdiction  for  all  their  property  left 
by  them  within  its  jurisdiction,  but  the 
taxing  power  of  the  state  necessarily  stops 
at  the  state  boundary:  it  cannot  reach  over 
into  any  other  jurisdiction  to  seize  upon 
persons  or  property  for  purposes  of  taxa- 
tion. Augusta  V.  Kimball,  91  Me.  605,  41 
L.R.A.  475,  40  Atl.  666. 

The  principles  above  stated,  which  in 
slightly  different  forms  are  repeated  in 
many  other  cases,  are  not  only  rules  of 
statutory  construction  to  be  observed  in 
determining  the  territorial  scope  and  cfTpct 
of  statutes  enacted  in  the  exercise  of  the 
taxing  power,  but,  when  rightly  understood 
and  within  their  proper  limitations,  are  also 
constitutional  limitations  of  the  power  of 
L.R.A.1915C. 


taxation,  which  must  be  respected  by  the 
legislatures  and  courts  of  this  country. 
Thus,  in  St.  Louis  v.  Wiggins  Ferry  Co.  11 
Wall.  423,  20  L.  ed.  192,  the  court  said 
that  if  there  is  jurisdiction  neither  as  to 
person  nor  property,  the  imposition  of  a 
tax  would  be  ultra  vires  and  void.  If  the 
legislature  of  a  state  should  enact  that  the 
citizens  or  property  of  another  state  or 
country  should  be  taxed  in  the  same  man- 
ner as  the  persons  and  property  within  its 
own  limits  and  subject  to  its  authority,  or 
in  any  other  manner  whatsoever,  such  a  law 
would  be  as  much  a  nullity  as  if  in  conflict 
with  the  most  explicit  constitutional  inhibi- 
tion. Jurisdiction  is  as  necessary  to  valid 
legislative  action  as  to  valid  judicial  action. 

These  statements  of  general  principles, 
however,  as  applied  to  personal  property, 
must  be  interpreted  in  the  light  of  the 
maxim  or  fiction  that  the  situs  of  personal 
property  follows  the  domicil  of  the  owner, — 
a  maxim  which,-  though  not  always  suffi- 
cient either  to  give  personal  property  a 
situs  for  taxation  at  the  domicil  of  the 
owner  (see  note  in  36  L.R.A.  (N.S.)  295), 
or  to  prevent  it  from  acquiring  such  a  situs 
elsewhere,  is  nevertheless  of  very  extensive 
application  and  eflect,  and  serves  to  extend 
the  power  of  taxation  of  the  state  of  the 
owner's  domicil  to  many  subjects  that,  in  a 
physical  sense  at  least,  are  beyond  its  lim- 
its, or  are  of  an  intangible  nature,  and  not 
susceptible  of  locality  in  a  physical  sense. 

Again,  as  applied  to  intangibles,  the  prin- 
ciple above  stated,  and  the  maxim  as  well, 
are  limited  in  their  scope  and  effect  by  the 
possibility  that  intangible  property  may, 
by  the  owner's  use  or  treatment  of  it,  be 
assigned  a  situs  for  taxation,  or  at  least 
be  subjected  to  taxation,  in  a  state  which 
is  neitlier  the  domicil  of  the  owner  nor  the 
locus  of  the  property  in  a  physical  sense. 

The  most  fundamental  principle  as  re- 
gards the  situs  of  personalty  for  purposes 
of  property  taxation  is  that  embodied  in 
the  maxim  or  fLctiaa- Mobilia  lequuntur  per- 
sonam; at  least,  the  domicil  of  the  owner 
prima  facie  furnishes  the  situs  of  such 
property  for  taxation. 

Thus,  personal  jH-operty,  in  the  absence 
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189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277; 
State  AB8e88or8  v.  Comptoir  National  d' 
Escompte,  101  U.  8.  388,  48  L.  ed.  232,  24 
Sup.  Ct.  Rep.  109;  Metropolitan  L.  Ins. 
Co.  V.  New  Orleans,  206  U.  S.  395,  61  L.  ed. 
853,  27  Sup.  Ct.  Rep.  499;  Buck  y.  Beach, 
206  U.  S.  407,  61  L.  ed.  1114,  27  Sup.  Ct. 
Rep.  712,  11  Ann.  Cas.  732;  Barber  Asphalt 
Paving  Co.  v.  New  Orleans,  41  La.  Ann. 
1015,  6  So.  794;  Liverpool  &  L.  &  G.  Ins. 
Co.  V.  Board  of  Assessors,  44  La.  Ann.  760, 
16  L.R.A.  56,  11  So.  91;  Railey  v.  Board  of 
Assessors,  44  La.  Ann.  766,  11  So.  93; 
Clatjon  V.  New  Orleans,  46  La.  Ann.  1,  14 
So.  306;  State  ex  rel.  Mechanics'  ft  T.  Ins. 
Co.  ▼.  Board  of  Assessors,  47  La.  Ann.  1646, 
18  So.  619;  Bluefields  Banana  Co.  y.  Board 
of  Assessors,  49  La.  Ann.  43,  21  So.  627; 


Parker  y.  Strauss,  49  La.  Ann.  "1173,  22 
So.  329;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  .Assessors,  51  La.  Ann.  1028,  45 
L.R.A.  524,  72  Am.  St.  Rep.  483,  25  So. 
970;  Comptoir  National  d'  Escompte  v. 
Board  of  Assessors,  52  La.  Ann.  1319,  27 
So.  801;  Williams  v.  Triche,  107  La.  92, 
31  So.  926;  Monongahela  River  Consol. 
Coal  &.  Coke  Co.  v.  Board  of  Assessors,  115 
La.  566,  2  L.R.A.(N.S.)  637,  112  Am.  St. 
Rep.  275,  39  So.  601;  Metropolitan  L.  Ins. 
Co.  V.  Board  of  Assessors,  115  La.  698,  9 
L.R.A.(N.S.)  1240,  116  Am.  St.  Rep.  179, 
39  So.  846.  ' 

Assessments  admittedlj  the  result  of 
mere  guesswork,  and  so  excessive  as  to  ex- 
ceed  from   ten   to   one  hundred   times  the 


of  any  law  to  the  contrary,  follows  the 
person  of  the  owner  and  has  its  situs  at 
his  domicil.  Tappan  v.  Merchants'  Nat. 
Baiik,  supra. 

As  a  general  rule,  if  one  is  domiciled  in 
the  state,  his  personal  property,  in  contem- 
plation of  law,  has  its  situs  there  and  is 
taxable  there.  Hunt  r.  Turner,  54  Fla. 
«54,  46  So.  509. 

However,  there  is  an  increasing  tendency 
to  reject  the  maxim  Mobilia  seguwntur  per- 
sonam as  the  ultimate  exclusive  test  of  situs 
of  personalty  for  the  purposes  of  property 
taxation. 

The  maxim  has  been  frequently  held  to 
be  but  a  fiction  of  law  having  its  origin  in 
consideration  of  great  convenience  and  pub- 
lic policy,  and  it  is  not  to  be  applied  to 
limit  and  control  the  right  of  the  state  to 
tax  property  within  the  jurisdiction,  it 
being  intended  to  permit  the  owner  to  deal 
with  his  personalty  according  to  the  law 
of  his  domicil,  and  to  make  testamentary 
disposition  of  it  according  to  the  law  where 
he  is,  rather  than  that  of  the  situs  of  the 
property.  It  was  intended  for  convenience, 
and  not  to  be  controlling  where  justice  does 
not  demand  it.  State  Assessors  v.  Comptoir 
National  d'Escomptc,  191  U.  S.  388,  48  L. 
ed.  232,  24  Sup.  Ct.  Rep.  109. 

It  must  yield  whenever  the  purposes  of 
convenience  or  justice  make  it  necessary 
to  ascertain  the  fact  concerning  the  situs 
of  such  property.  Dundee  Mortg.  Trust 
Invest.  Co.  v.  School  Dist.  19  Fed.  359. 

The  rule  ifohilia  aequuntur  personam  is 
a  fiction  of  law,  not  resting  of  itself  upon 
any  constitutional  foundation,  and  gives 
aw'ay  before  express  law  destroying  it  in 
any  given  case  where  constitutional  require- 
ments do  not  stand  in  the  way.  Metro- 
politan L.  Ins.  Co.  V.  Board  of  Assessors, 
115  La.  698,  9  L.R.A.(N.S.)  1240,  116  Am. 
St.  Rep.  179,  39  So.  846. 

The  ancient  rule  indicated  by  the  maxim 
Jlohilia  sequuntur  personam,  that  personal 
property  is  to  be  regarded  as  subject  to 
the  lex  domicilii,  has  never  been  of  univer- 
sal application  in  this  country,  and  in  mod- 
em times  has  seldom  interfered  with  the 
power  to  levy  taxes  upon  such  property. 
L.R.A.1915C. 


The  origin  of  that  doctrine  dates  from  an 
ancient  time  when  jewels  and  gold  princi- 
pally constituted  the  movable  property,  and 
they  could  be  taken  by  the  owner  from  one 
place  to  another;  but  such  has  not  been 
the  case  in  recent  times,  since,  in  the  con- 
tinued progress  of  the  world,  the  accumu- 
lated wealth  consists  in  large  proportions 
of  personal  property,  including  not  only 
jewels  and  gold,  but  also  a  great  variety 
of  other  personal  property,  much  of  which 
is  intangible.  The  consequently  increasing 
variety  of  such  property,  perceptible  and 
imperceptible,  tangible  and  intangible,  has 
caused  the  ancient  rule  expressed  in  the 
maxim  to  yield  more  and  more  to  the  lex 
situs;  and  while  it  is  true  that  for  many 
purposes  personal  property  is  subjected  to 
the  law  of  the  place  of  the  owner's  domicil, 
still  the  law  it  well  settled  that,  for  the 
purposes  of  taxation  and  for  other  pur- 
poses, such  property  has  its  actual  situs 
where  it  has  been  brought  and  used  by  its 
owner,  and  is  subject  to  the  law  of  that 
place.  Hence,  if  the  owner  reside  in  one 
state  and  his  movables  are  taken  to  another 
and  used  there,  they  become  the  subject  of 
taxation  in  the  latter  state.  Such  prop- 
erty may  be  separated  from  its  owner  and 
he  may  be  taxed  because  of  it  at  the  place 
where  it  is  found,  although  not  the  place 
of  his  domicil.  Union  Refrigerator  Transit 
Co.  v.  Lynch,  18  ITtah,  378,  48  L.R.A.  790, 
55  Pac.  639. 

From  the  rejection  di  the  maxim  Mohilia 
aequuntur  personam  as  a  universal  and  ex- 
clusive test  of  situs  of  personalty  for  the 
purposes  of  property  taixation,  it  follows 
that  personalty  is  frequently  subjected  to 
property  taxation  in  a  state  or  country 
other  than  the  domicil  of  its  owner.  The 
circumstances  necessary  to  subject  property 
to  such  taxation  will  be  considered  in  sub- 
sequent subdivisions.  It  may  be  stated  at 
this  point  that,  even  though  personalty  is 
otherwise  subject  to  taxation  in  a  state 
other  than  the  owner's  domicil,  a  nonresi- 
dent is  protected  against  discrimination  as 
compared  with  a  resident  by  fundamental 
constitutional  provisions. 

Thus,  a  statute  taxing  slaves  belonging 


Digitized  by 


Google 


006 


UNITED  STATES  SUPREME  COURT. 


admitted  value  of  the  thing  assessed,  are 
absolute  nullities. 

27  Am.  &  Eng.  Enc.  Law,  660  et  seq.; 
Geren  v.  Gruber,  26  La.  Ann.  694;State  ex 
rel.  New  Orleans  City  R.  Co.  v.  Board  of 
Assessors,  30  !.«.  Ann.  261 ;  Merchants'  Mut. 
Ins.  Co.  V.  Board  of  Assessors,  40  La.  Ann. 
371,  3  So.  891;  Oteri  v.  Parker,  42  La.  Ann. 
374,  7  So.  570;  Lyon  v.  Alley,  130  U.  S.  177, 
32  L.  ed.  899,  9  Sup.  Ct.  Rep.  480;  Cooley, 
Taxn.  2d  ed.  p.  2j  Natalbany  Lumber  Co.  v. 
Tax  Collector,  123  La.  174,  48  So.  879; 
Union  Oil  Co.  v.  Campbell,  48  La.  Ann. 
1350,  20  So.  1007;  Waggoner  v.  Maumua, 
112  La.  232,  36  So.  332;  Swift  v.  Board  of 
Assessors,  115  La.  321,  38  So.  1006. 

The  decision  of  the  Louisiana  supreme 
court,  to  the  effect  that  the  failure  to-  file 


these  suits  prior  to  the  Ist  of  Xovcmber, 
prevented  plaintiff  in  error  from  averring 
the  nullity  or  excessive  cliaracter  of  the 
assessments  complained  of,  would  amount 
to  a  deprivation  of  plaintiff's  property  with- 
out judicial  action  and  without  due  process 
of  law^. 

Central  of  Georgia  R.  Co.  v.  Wright,  207 
U.  S.  138,  52  L.  ed.  141,  28  Sup.  Ct.  Rep. 
47;  Travelers'  Ins.  Co.  v.  Board  of  Assess- 
ors, 122  La.  136,  24  L.R.A.(N.S.)  388, 
47  So.  439. 

Mr.  Alexander  C.  King,  also  for  plain- 
tiff in  error: 

The  state  cannot,  under  the  guise  of  a 
license  tax,  compel  a  foreign  corporation 
to  pay  taxes  on  property  not  within  the 
state. 


to  nonresidents  at  a  higher  rate  than  those 
belonging  to  -  residents  was  held  to  violate 
the  provision  of  the  Federal  Constitution 
declaring  that  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  of  the  several  states,  in 
Wiley  v.  Parmer,  14  Ala.  627. 

So,  property  or  business  of  a  nonresident 
cannot  be  taxed  in  a  different  manner  or 
at  a  different  rate  than  that  of  a.  resident. 
Kiowa  Cotinty  v.  Dunn,  21  Colo.  185,  40 
Pac.  357  (cattle). 

A  nonresident  cannot  be  taxed  higher 
for  personal  property  situate  in  the  state 
than  a  resident  owning  like  property  under 
like  circumstances,  nor  can  he  l^  compelled 
to  pay  taxes  on  such  property,  if  like  prop- 
erty, circumstanced  the  same,  is  exempt 
from  taxation  in  the  hands  of  a  resident. 
Sprague  v.  Fletcher,  69  Vt.  69,  37  L.KjV. 
840,  37  Atl.  239. 

So,  a  state  statute  allowing  to  residents 
a  deduction  of  debts  without  allowing  such 
deduction  to  nonresidents  is  a  denial  of 
the  equal  privileges  and  immunities  of  citi- 
zens guaranteed  by  United  States  Const, 
art.  4,  §  2.    Ibid. 

But  the  principle  of  uniformity  in  taxa- 
tion is  not  violated  by  providing  a  mode  of 
levying  a  tax  against  the  goods  of  a  mer- 
chant who,  after  the  taxes  for  the  year 
have  been  assessed,  brings  his  stock  into 
the  state  with  the  intention  of  disposing  of 
it  without  engaging  in  business  perman- 
ently, which  is  different  from  that  em- 
ployed in  cases  of  resident  merchants. 
Nathan  v.  Spokane  County,  35  Wash.  26, 
65  L.R.A.  336,  102  Am.  St.  Rep.  888, 
76  Pac.  521. 

In  Wilson  v.  Wiggins,  7  Okla.  517,  54 
Pac.  716,  the  court,  without  passing  upon 
the  question  whether  the  legislature  would 
be  inhibited  from  discriminating  between 
the  property  of  resident  and  nonresident 
owners,  in  exempting  cattle  brought  into 
the  state  for  grazing  purposes,  construed 
the  local  statute  so  as  to  avoid  such  dis- 
crimination. While  that  construction  was 
repudiated  in  Collins  v.  Green,  10  Okla.  244, 
62  Pac.  813,  the  court  still  found  it  unneces- 
sary to  pass  upon  the  validity  of  the  result- 
L.R.A.1915C. 


ing  discrimination,  since,  if  the  exemption 
on  account  of  the  taxation  or  liability  of 
the  cattle  to  taxation  in  the  other  state 
failed  because  of  the  discrimination,  it  left 
the  general  rule  of  taxation  in  force,  and 
therefore  in  either  event  the  nonresideqt 
could  not  escape  taxation  on  cattle  within 
the  territory  for  grazing  purposes,  because 
it  had  been  returned  for  taxation  in  another 
state.  To  the  same  effect  is  Halff  v.  Gr«en, 
10  Okla.  338,  62  Fae.  610. 

Double  taxation. 

Recent  cases,  like  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  109  U.  S.  194, 
50  L.  ed.  150,  26  Sup.  Ct.  Rep.  36,  4  Ann. 
Caa.  493,  and  others  cited  in  the  note  in 
36  L.R,A.(N.S.)  295,  go  far  toward  estab- 
lishing the  proposition  that  tangible  per- 
sonal property,  at  least,  cannot,  conforma- 
bly to  due  process  of  law,  have  a  situs  for 
taxation  in  more  than  one  state  at  a  given 
time,  not  because  the  specific  constitutional 
provisions  against  double  taxation  apply  to 
such  a  case,  but  because  the  facts  necessary 
to  give  the  property  a  situs  for  taxation 
in  one  state  necessarily  negative  the 
requisites  of  a  situs  for  taxation  in  another. 
But  even  if  this  be  admitted,  it  is  apparent 
that  the  fact  that  the  property  has  been  or 
is  liable  to  be  subjected  to  taxation  in  one 
state  does  not  prevent  it  in  another,  where 
the  circumstances  exist  which  give  it  a  situs 
in  the  latter;  non  constat  but  that  its  taxa- 
tion in  the  former  state  was  unconstitu- 
tional. See  note  to  Judy  v.  Beekwith,  15 
L.R.A.(N.S.)  142,  "Taxation  of  property  in 
different  states  or  double  taxation.' 

As  said  in  Western  Assur.  Co.  v.  Halli- 
day,  61  C.  C.  A.  271,  126  Fed.  257.  affirm- 
ing 110  Fed.  259,  it  is  not  an  unusual  spec- 
tacle to  find  laws  which  are  based  upon  the 
doctrine  Mohilia  sequuntur  pertonam  sub- 
jecting to  ta.xation  negotiable  public  securi- 
ties, corporate  bonds,  etc.,  which  have  an 
actual  situs  outside  of  the  state,  upon  the 
ground  that  the  owner  is  a  resident  of  the 
state  and  his  domicil  is  the  situs  of  such 
obligations,  while  at  the  same  time  dis- 
regarding   the    fiction    in    respect    to    like 
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Southern  R.  Co.  v.  Greene,  218  U.  S.  400, 
416,  54  L.  ed.  536,  541,  30  Sup.  Ct.  Rep. 
287,  17  Ann.  Cas.  1247;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  55  L.  ed.  389,  31 
Sup.  Ct.  Rep.  342,  Ann.  Cas.  ini2B,  1312; 
Western  U.  Teleg.  Co.  v.  Kansas,  216  U.  S. 
1,  54  L.  ed.  355,  30  Sup.  Ct.  Rep.  190. 

The  most  extreme  point  to  which  the 
decisions  have  heretofore  gone  in  this  court 
is  to  permit  the  taxation  of  capital  invested 
in  a  state  where  it  ia  evidenced  by  some 
concrete  form. 

New  Orleans  v.  Stempel,  173  U.  S.  309, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110;  Bristol 
V.  Washington  County,  177  U.  S.  133,  44 
L.  ed.  701,  29  Sup.  Ct.  Rep.  685;  State 
Assessors  v.  Comptoir  National  d'  Escompte, 
101  U.  S.  388,  403,  48  L.  ed.  232,  238,  24 


Sup.  Ct.  Rep.  109;  Metropolitan  L.  Ins. 
Co.  V.  New  Orleans,  205  U.  S.  395,  403,  51 
L.  ed.  853,  850,  27  Sup.  Ct.  Rep.  499;  New 
York  ex  rel.  New  Vork  C.  4  H.  R.  R.  Co. 
V.  Miller,  202  U.  S.  584,  50  L.  ed.  1155,  26 
Sup.  Ct.  Rep.  714;  Blackstone  v.  Miller,  188 
U.  S.  189,  47  L.  ed.  439,  23  Sup.  Ct.  Rep. 
277;  Buck  v.  Beach,  206  U.  S.  392,  407,  51 
L.  ed.  1106,  1114,  27  Sup.  Ct.  Rep.  712,  11 
Ann.  Cas.  732. 

Credits  of  the  sort  here  sought  to  be 
assessed  are  taxable  at  the  domicil  of  the 
creditors, — the  various  foreign  fire  insur- 
ance companies. 

Kirtland  v.  Hotchkiss,  100  U.  S.  491,  25 
L.  ed.  558. 

Assessments   of  this  character   certainly 


securities  actually  within  the  state  which 
are    owned    by    residents    of    other    states. 

So  tangible  personal  property  otherwise 
taxable  in  the  state  where  it  is  found  is 
not  exempt  from  taxation  merely  because  it 
has  been  taxed  for  the  same  year  in  an- 
other state  or  territory.  Hudson  v.  Miller, 
10  Kan.  App.  632,  63  Pac.  21;  Spaulding 
V.  Adams  County,  79  Wash.  193,  140  Pac. 
367;  Spaulding  Mfg.  Co.  v.  Kendall,  19 
Okla.  346,  91  Pac.  1031 ;  Nathan  v.  Spokane 
County,  36  Wash.  26,  65  L.R.A.  336,  102 
Am.  St.  Rep.  888,  76  Pac.  521. 

The  fact  that  a  stock  of  goods  in  Con- 
necticut was  subject  to  taxation  in  Massa- 
chusetts, the  domicil  of  the  owner,  was  held 
in  Shaw  v.  Hartford,  66  Conn.  351,  15  Atl. 
742,  to  be  no  objection  to  the  tax  under 
the  Connecticut  statute. 


Personal  liability  of  nonresident. 

There  is  some  apparent  conflict  among 
the  cases,  or  at  least  uncertainty,  in  the 
decisions,  as  to  the  power  of  the  state  in 
which  personalty  of  a  nonresident  has  a 
situs  for  taxation,  to  subject  the  owner  to 
a  personal  liability.  In  New  York  v.  Mc- 
lean, 67  App.  Div.  601,  68  N.  Y.  Supp. 
606,  holding  that  the  nonresident  owner  of 
stock  in  a  national  bank  located  in  New 
York  was  not  personally  liable  for  the  tax 
assessed  against  his  shares,  the  opinion  was 
expressed,  after  a  somewhat  extended  dis- 
cussion of  the  subject,  that  although  a  state 
has  the  power  to  levy  a  tax  upon  personal 
property  of  a  nonresident  situated  within 
its  boundaries  and  subject  to  its  jurisdic- 
tion, and  for  that  purpose  may  separate 
the  situs  of  the  owner  from  the  actual  situs 
of  the  property  within  the  state,  smd  sub- 
ject it  to  taxation  because  it  is  within  the 
state,  "yet  it  can  only  enforce  payment  of 
that  tax  by  virtue  of  its  jurisdiction  over 
the  property,  and  it  has  not  by  virtue  of 
that  jurisdiction  any  power  to  subject  the 
owner  of  it  to  a  personal  liability  for  the 
tax."  Substantially  the  same  position  was 
taken  by  the  court  of  appeals  in  affirming 
that  decision  (170  N.  Y.  374,  63  N.  E.  880). 
L.R.A.1915C. 


So,  in  Pendleton  v.  Com.  110  Va.  229,  65 
S.  E.  536,  it  was  said  that  the  state  has  no 
jurisdiction  to  assess  a  tax  as  a  personal 
charge  against  a  nonresident. 

Both  the  New  York  courts  in  the  McLean 
Case,  supra,  relied  upon  Dewey  v.  Des 
Moines,  173  U.  S.  195,  43  L.  ed.  605,  19 
Sup.  Ct.  Rep.  379.  The  actual  holding  in 
the  latter  case  was  that  a  state  has  no  pow- 
er to  impose  on  a  nonresident  \ot  owner  a' 
personal  liability  for  an  assessment  for  a 
local  improvement,  but  the  court  said:  "The 
jurisdiction  to  tax  exists  only  in  refsard  to 
persons  and  property  or  upon  the  business 
done  within  tiie  state,  and  such  jurisdiction 
cannot  be  enlarged  by  reason  of  a  statute 
which  assumes  to  make  a  nonresident  per- 
sonally liable  to  pay  a  tax  of  the  nature  of 
the  one  in  question.  .  .  .  The  power  to 
tax  is,  however,  limited  to  persons,  prop- 
erty, and  business  within  the  state,  and  it 
cannot  reach  the  porBon  of  a  nonresident." 

In  Bristol  v.  Washington  County,  177  U. 
S.  133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  585, 
however,  it  was  hold  that  an  allowance  of 
a  claim  for  personal  property  taxes  against 
the  estate  uf  a  nonresident  decedent  was 
not  without  due  process  of  law.  The  court 
distinguished  Dewey  v.  Des  Moines,  supra, 
upon  the  ground  that  in  that  case  a  citizen 
of  one  state  was  cast  in  a  personal  judg- 
ment in  another  state  and  an  assessment 
levied  on  real  estate  for  local  improvement 
without  service  on  him,  or  voluntary  appear- 
ance, or  any  action  on  his  part  amounting 
to  consent  to  the  jurisdiction. 

The  New  York  appellate  division  in  the 
McLean  Case,  supra,  referring  to  the  Bris-  "■ 
tol  Case,  said  that  the  holding  in  that  case 
was  that  the  state  had  the  right  to  levy  a 
tax  against  the  property  of  the  deceased 
owner  which  was  therein  situated ;  that  the 
question  there  was  not  as  to  the  personal 
liability  of  the  owner,  but  as  t  >  the  liability 
of  her  property  which  was  situated  in  the 
state,  and  which,  by  the  express  provisions 
of  the  statute  of  that  state,  was  lial)le  to 
the  tax ;  that  while  Chief  Justice  Fuller  did 
say  that  the  tax  was  a  claim  against  the 
estate,  he  did  not  say  there  was  a  claim 
against  the  owner  personally;  nor  was  there 
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are  80  radically  null  as  to  constitute  tlie 
taking  of  property  without  due  proceBS. 

Raymond  v.  Cliicago  Union  Traction  Co. 
207  U.  S.  20,  52  L.  ed.  78,  28  Sup.  Ct.  Rep. 
7,  12  Ann.  Cas.  757;  First  Kat.  Banlc  v.  Al- 
bright, 208  U.  S.  548,  552,  52  L.  ed.  014, 
616,  28  Sup.  Ct.  Rep.  349;  Pittsburgh,  C. 
C.  &  St.  L.  R.  Co.  V.  Backus,  154  U.  S.  421, 
435,  38  L.  ed.  1031,  1039,  14  Sup.  Ct.  Rep. 
1114;  Fargo  v.  Hart,  193  U.  S.  490-502, 
48  L.  ed.  761-760,  24  Sup.  Ct.  Rep.  498; 
Chicago,  B.  &  Q.  R.  Co.  v.  Cole,  75  111.  591; 
Pacific  Hotel  Co.  v.  Lieb,  83  111.  609. 

They  do  not  lose  their  character  as  the 
taking  of  property  without  due  process,  be- 
cause of  the  possibility  of  appeal  to  the 
state  court,  for  there  was  that  possibility 
in  Raymond  v.  Chicago  Union  Traction  Co. 


207  U.  S.  20,  52  L.  ed.  78,  28  Sup.  Ct.  Rep. 
7,  12  Ann.  Cas.  757. 

The  state  court's  decision  cannot  convert 
that  into  due  process  which  is  no  due 
process. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581. 

The  credits  sought  to  be  taxed  have  no 
situs  in  Louisiana. 

State  Tax  on  Foreign -held  Bonds,  IS 
Wall.  300-319,  21  L.  ed.  179-186;  New  Or- 
leans V.  Stempel,  175  U.  S.  309,  44  L.  ed. 
174,  20  Sup.  Ct.  Rep.  110;  Buck  v.  Beach, 
206  U.  S.  392,  51  L.  ed.  1106,  27  Sup.  Ct. 
Rep.  712,  11  Ann.  Cas.  732. 

The  effect  of  the  action  of  the  taxing 
officers  and  of  the  decisions  of  the  court  is 


anything  in  the  case  which  could  be  con- 
strued as  making  such  a  holding. 

However,  in  Corry  v.  Baltimore,  196  U. 
S.  466,  49  L.  ed.  556,  25  Sup.  Ct.  Rep.  297, 
affirming  96  Md.  310,  103  Am.  St.  Rep.  364, 
53  Atl.  942,  it  was  held  that  due  process 
of  law  was  not  denied  a  nonresident  stock- 
holder in  a  domestic  corporation,  by  a  Mary- 
land statute  imposing  as  a  condition  of  such 
ownership  a  personal  liability  for  the  taxes 
upon  bis  stock,  to  be  enforced  by  a  per- 
sonal action  brought  against  him  by  the 
corporation  to  recover  the  amount  of  the 
tax  which  it  is  compelled  to  pay.  The  court 
does  not  refer  either  to  the  Dewey  Case  or 
the  Bristol  Case.  It  observes  that  "a  regu- 
lation of  that  character  prescribed  by  a 
state,  in  creating  a  corporation,  is  not  an 
exercise  of  the  taxing  power  of  the  state 
over  persons  and  things  not  subject  to  its 
jurisdiction.  And  we  think,  moreover,  that 
the  authority  so  possessed  by  the  state  car- 
ries with  it  the  power  to  endow  the  cor- 
poration with  a  right  of  recovery  against 
the  stockholder  for  the  tax  which  it  may 
have  paid  on  his  behalf.  Certainly,  the 
exercise  of  such  a  power  is  no  broader  than 
the  well-recognized  right  of  a  state  to  affix 
to  the  holding  of  stock  in  a  domestic  cor- 
poration a  liability  on  a  nonresident  as  well 
as  a  resident  stockholder  in  personam,  in 
favor  of  the  ordinary  creditors  of  the  cor- 
poration." This  suggests  that  the  principle 
of  the  decision  might  not  apply  in  the  ab- 
sence of  a  corporation. 

A  tax  may  be  assessed  against  a  foreign 
/  corporation  doing  business  within  the  state 
upon  its  personal  property  therein,  and  it 
need  not  be  assessed  in  rem  against  the  par- 
ticular articles  of  personal  property  to 
which  it  refers.  Scollard  v.  American  Felt 
Co.  194  Mass.  127,  80  N.  E.  233.  The  court 
said  that  if  the  question  was  whether  such 
a  tax  could  be  made  the  foundation  of  a 
personal  judgment  in  an  action  at  law 
against  the  owner,  other  considerations 
would  be  pertinent,  referring  to  the  Bris- 
tol, Dewey  and  McLean  Cases.  The  stat- 
ute in  the  Scollard  Case  provided  that  in 
the  event  of  the  refusal  or  omission  of  the 
corporation  to  pay  the  tax,  it  should  be 
L.R.A.1915C. 


restrained  from  doing  business  in  the  com- 
monwealth until  the  tax  shall  have  been 
paid. 

II.  Tanglhle  personalty. 

As  to  place  where  ships  are  taxable,  see 
notes  in  37  L.R.A.  518,  and  29  L.R.A.(N.S.) 
105. 

a.  At  domicil. 

While  the  maxim  Mobilia  sequuHtur  per- 
sonam, which  regards  personal  property  as 
having  its  situs  for  the  purposes  of  tax- 
ation at  the  domicil  of  the  owner,  is  subject 
to  many  exceptions  as  applied  to  tangible 
personal  property,  yet  it  applies,  at  least 
as  a  prima  facie  rule,  in  the  absence  of  fact^ 
showing  an  actual  situs  elsewhere,  to  tangi- 
ble as  well  as  intangible  personalty. 

The  decisions  denying  the  power  of  a 
state  to  tax  the  property  of  its  citizens 
when  it  is  permanently  located  in  another 
jurisdiction  do  not  apply  to  tangible  per- 
sonal property  which,  although  physically 
outside  the  state  of  the  owner's  domicil,  has 
not  acquired  an  actual  situs  elsewhere. 
Hawley  v.  Maiden,  232  U.  S.  1,  58  L.  ed. 
477,  34  Sup.  Ct.  Rep.  201   {obiter). 

The  situs  for  purposes  of  taxation  of  tan- 
gible personal  property  temporarily  in  an- 
other state,  but  not  permanently  located 
there,  is  in  the  state  of  the  owner's  domi- 
cil. Com.  V.  American  Dredging  Co.  122 
Pa.  386,  1  L.R.A.  237,  2  Inters.  Com.  Rep. 
221,  9  Am.  St.  Rep.  116,  16  Atl.  443. 

The  statute  under  which  Com.  v.  Hays,  8 
B.  Mon.  1,  was  decided,  evidently  excepted 
from  taxation  in  the  state  of  the  owner's 
domicil  personal  property  permanently  situ- 
ated in  another  state  or  country,  and  pre- 
sumably constituting  a  part  of  the  prop- 
erty t&xable  there;  but  it  was  held  that 
slaves  temporarily  out  of  the  state  of  the 
domicil  were  taxable,  and  that  the  excep- 
tion did  not  apply  to  them. 

Tangible  personal  property  which  has  or 
has  had  its  situs  within  New  York,  and  is 
or  has  been  sent  from  the  state  temporarily, 
is  taxable  in  New  York.  People  ex  rel.  Kur- 
sheedt  Mfg.  Co.  v.  Feitner,  32  Miao.  84,  66 
N.  Y.  Supp.  170. 
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the  taxing  of  property  outside  of  the  etate, 
in  violation  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

Delaware,  L.  &  W.  R.  Co.  v.  Pennsvlvania, 
198  U.  S.  341,  337,  358,  49  L.  ed.  1077,  1083, 
1084,  25  Sup.  Ct.  Rep.  669;  Selliger  v.  Ken- 
tucky, 213  U.  S.  200,  200,  63  L.  ed.  7C1, 
764,  29  Sup.  Ct.  Rep.  449. 

If  the  thing,  on  the  value  of  which  the 
assessment  is  made,  and  on  which  the  tax 
is  levied,  exists  as  property  outside  of  the 
state,  and  not  within  it,  then  the  act  of  the 
state,  through  her  taxing  officers,  in  tax- 
ing it,  is  a  taking  of  property  by  the  state 
without  due  process  of  law,  and  a  denial  of 
the  equal  protection  of  the  laws,  in  viola- 
tion of  the  14th  Amendment  of  the  Consti- 
tution of  the  United  States. 


Raymond  v.  Chicago  Union  Traction  Co. 
207  U.  S.  20,  30,  52  L.  ed.  81,  87,  28  Sup. 
Ct.  Rep.  7,  12  .4nn.  Cas.  757. 

A  state  court  may  keep  within  the  letter 
of  the  statute  prescribing  forms  of  proce- 
dure, and  give  parties  interested  the  fullest 
opportunity  to  be  heard,  and  yet  its  action 
may  be  a  violation  of  the  14th  Amendment 
of  the   Constitution  of  the  United  States. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  100 
U.  S.  226-241,  41  L.  ed.  979-986,  17  Sup. 
Ct.  Rep.  681. 

The  action  of  the  taxing  officers  of  the 
state  is  a  denial  to  the  owners  of  the  equal 
protection  of  the  law,  and  a  taking  of  their 
property  without  due  process  of  law. 

Raymond  v.  Chicago  Union  Traction  Co. 
supra. 


Assuming  that  personal  property  of  a  do- 
mestic corporation  which  is  located  abroad 
or  outside  of  the  state  is  at  all  entitled  to 
exemption,  the  change  must  be  permanent, 
positive,  and  unequivocal.  If  such  an  ex- 
emption can  be  upheld  at  all,  it  cannot  be 
sustained  where  the  change  is  only  for  a 
season,  uncertain  and  vacillating,  and  mere- 
ly consists  in  the  building  of  vessels  which 
are  owned  by  a  corporation  which  has  a 
location  for  the  purposes  of  taxation  with- 
in the  state.  People  ex  rcl.  Pacific  Hail 
S.  S.  Co.  V.  Tax  &  A.  Comrs.  64  N.  Y.  541, 
afQrming  5  Hun,  200. 

It  was  assumed  in  Spinney  v.  Lvnn,  172 
Mass.  464,  52  N.  E.  523,  that  partnership 
property  situated  in  another  state  where 
the  partners  had  a  factory  was  taxable  at 
their  place  of  business  within  the  state  of 
Massachusetts,  although  it  was  not  so  tax- 
able in  the  city  where  they  resided,  the 
place  of  business  not  being  tliere. 

As  shown  in  the  note  to  Com.  v.  West 
India  Oil  Ref.  Co.  36  L.R.A.(N.S.)  295,  the 
courts,  recognizing  the  practical  hardships 
in  subjecting  personalty  to  taxation  in  two 
or  more  states  for  the  same  period,  were, 
even  before  the  decision  of  the  United  States 
Supreme  Court  in  Union  Refrigerator  Tran- 
sit Co.  v.  Kentucky,  199  U.  S,  194,  60  L.  ed. 
150,  26  Sup.  Ct.  Hep.  36,  4  Ann.  Cas.  493, 
disposed,  if  possible,  to  construe  taxing  stat- 
ute^ of  the  state  of  the  owner's  domicil, 
even  though  phrased  in  broad  terms,  so  as 
to  exclude  personalty,  especially  tangible 
chattels,  located  in  another  state  under  such 
circumstances  as  to  have  acquired  a  situs 
for  taxation  there.  The  case  referred  to 
seems,  in  some  situations  at  least,  to  have 
raised  that  rule  of  statutory  construction 
to  the  ranks  of  a  constitutional  limitation. 
The  note  in  36  L.R.A.(N.S.)  295,  is  referred 
to  for  the  cases  holding,  either  as  a  matter 
of  constitutional  law  or  upon  broad  prin- 
ciples of  statutory  construction,  that  tan- 
gible chattels  were  not  taxable  at  the  domi- 
cil of  the  owner,  where  they  had  acquired 
a  situs  for  taxation  elsewhere.  To  those  the 
following  cases  may  be  added: 

Goods  and  chattels  situated  in  another 
state,  apparently  belonging  to  residents  of 
L.R.A.1915C. 


New  Jersey,  were  held  in  State  v.  The 
Collector,  24  N.  J.  L.  56,  not  to  be  taxable 
in  New  Jersey  under  a  statute  declaring 
that  all  personal  estate  "within  this  state" 
shall  be  liable  to  taxation,  but  the  context 
showed  that  the  phrase  quoted  applied  only 
to  property  actually  within  the  state,  and 
did  not  include  property  which  by  a  fiction 
might  be  regarded  in  the  state. 

And  in  Colbert  v.  Leake  County,  60  Miss. 
142,  holding  that  cotton  belonging  to  a  resi- 
dent of  Mississippi,  but  situated  in  another 
state,  was  not  subject  to  taxation  in  Mia- 
sissippi,  the  court  said  that,  as  to  tangible 
personal  property,  the  law  has  prescribed 
that  it  shall  be  assessed  where  it  is  in  fact, 
and  not  by  fiction;  and  while  it  is  true  that 
the  provision  of  the  statute  relates  to  per- 
sonal property  in  the  state,  it  is  also  true 
that»  there  is  no  provision  for  taxing  per- 
sonal property  capable  of  having  a  locality, 
which  is  pecmanently  out  of  this  state,  and 
has  a  situs  in  another  state. 

b.  Actual  attua. 

It  will  be  observed  that  the  scope  of  the 
note,  as  outlined  at  tlie  beginning,  excludes 
from  consideration  cases  in  relation  to  tan- 
gible personalty  tliat  turn  upon  the  lan- 
guage of  particular  statutes,  and  involve  no 
broad  and  fundamental  principles  for  the 
determination  of  the  situs  of  such  property 
for  the  purposes  of  property  taxation.  So, 
of  course,  it  excludes  cases  which  merely  in- 
volve the  question  of  taxation  of  personal 
property  belonging  to  a  nonresident  as  af- 
fected by  the  time  relatively  to  the  tax  day 
when  it  is  brought  within  the  state. 

Notwithstanding  the  general  maxim  or 
fiction  J^obilia  aequuntur  personam,  it  is  es- 
tablished beyond  question  that  tangible  per- 
sonal property  may  be  taxed  in  the  state 
where  it  has  its  actual  situs,  although  the 
owner  is  domiciled  elsewhere.  (Many  of 
the  following  cases  which  declare  this  rule 
actually  involved  intangibles,  but  recognized 
the  rule  as  fundamental  so  far  as  tangibles 
are  concerned,  whatever  might  be  the  case 
as  regards  intangibles. )  St.  Louis  v.  Wig: 
gins  Ferry  Co.  11  Wall.  423,  20  L.  ed.  192} 


Digitized  by 


Google 


910 


UXITED  STATES  SUPREME  COURT. 


Messrs.  Harry  P.  Sneed,  George  H. 
Terriberry,  and  H.  Garland  Uupr£,  for 

defendants  in  error: 

A  reduction  of  an  asaessinent  will  not 
be  granted  in  a  suit  for  cancelation,  tliotigh 
the  record  disclosed  the  asRcssment  to  be 
excessive. 

Travelers'  Ins.  Co.  v.  Board  of  Assessors, 
122  La.  136.  24  L.R.A.(N.S.)  388,  47  So. 
439;  New  Orleans  v.  Stem  pel,  175  U.  S. 
309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep.  110. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  Liverpool 
ft  London  &  Globe  Insurance  Company  of 
New  York,  a  foreign  corporation  doing  busi- 


ness in  the  state  of  Louisiana,  to  cancel  an 
assessment  made  by  the  board  of  assessors 
for  the  pariah  of  Orleans  for  the  year  1906. 
The  assessment  itself  is  not  shown  by 
the  record,  but,  from  the  testimony,  the 
supreme  court  of  the  state  concluded  "that 
the  property  intended  to  be  assessed  was 
the  amount  due  plaintiff  by  its  policy  hold- 
ers in  this  state  for  premiums  on  which 
credit  of  thirty  and  sixty  days  ha4  been 
extended."  Dealing  with  the  case  from 
this  standpoint,  that  court  affirmed  a  judg- 
ment dismissing  the  suit,  giving  as  its 
reasons  "that  the  said  credits  are  due  in 
this  state,  and  have  arisen  in  the  course  of 
the  business  of  the  plaintiff  company  done  in 
this  state,  and  are  therefore  part  and  parcel 
of  the  said  business  in  this  state,  and  as 


Cleveland,  P.  &  A.  R.  Co.  v.  Pennsylvania, 
15  Wall.  300,  21  L.  ed.  170;  Marye  v.  Bal- 
timore &  O.  R.  Co.  127  U.  S.  117,  32  L.  ed. 
94,  8  Sup.  Ct.  Rep.  1037;  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S.  18,  35 
L.  cd.  813,  3  Inters.  Com.  Rep.  595,  11  Sup. 
Ct.  Rep.  876 ;  Bristol  v.  Washington  County, 
177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct. 
Rep.  585;  Buck  v.  Beach,  206  U.  S.  392, 
61  L.  ed.  1106,  27  Sup.  Ct.  Rep.  712,  11 
Ann.  Cas.  732;  Pullman's  Palace  Car  Co. 
V.  Twomblv,  29  Fed.  658;  Walker  v.  Jack, 
31  C.  C.  a'.  462,  60  U.  S.  App.  124.  88  Fed. 
576;  People  v.  Home  Ins.  Co.  29  Cal.  533; 
Re  Fair,  128  Cal.  «07,  61  Pac.  184;  Irvin 
v.  New  Orleans,  St.  L.  A  C.  R.  Co.  94  111. 
105,  34  Am.  Rep.  208;  Scripps  r.  Fulton 
County,  183  111.  278,  25  N.  E.  700;  Reat 
v.  People,  201  111.  469,  66  N.  E.  242;  Rie- 
man  v.  Shepard,  27  Ind.  288;  Herroo  v. 
Keeran,  59  Ind.  472,  26  Am.  Rep.  87; 
Standard  Oil  Co.  v.  Combs,  96  Ind.  179,  49 
Am.  Rep.  156;  Baldwin  v.  Shine,  84  Ky. 
.-502,  2  S.  W.  164;  Aver  4  L.  Tie  Co.  v. 
Kcown,  122  Kv.  580,  93  S.  W.  588;  Calla- 
han V.  Singer  Mfg.  Co.  29  Ky.  L.  Rep.  123, 
92  S.  W.  581;  Com.  ex  rel.  Alexander  v. 
Haggin,  30  Ky.  L.  Rep.  788,  99  S.  W.  906; 
Higgins  T.  Com.  126  Ky.  211,  103  S.  W.  306; 
Liverpool  &  L.  &  6.  Ins.  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  760,  16  L.R.A.  56, 
11  So.  91;  Holton  v.  Bangor,  23  Me.  264; 
Baars  v.  Grand  Rapids,  129  Mich.  572,  89 
N.  W.  328;  Crawford  v.  Koch,  169  Mich. 
372,  135  N.  W.  339;  Re  Jefferson,  35  Minn. 
215,  28  N.  W.  256;  Colbert  v.  Leake  County, 
60  Miss.  142;  St.  Louis  v.  Wiggins  Ferry  Co. 
40  Mo.  580  (ferryboat) ;  State  ex  rel.  Tay- 
lor V.  St.  Louis  County  Ct.  47  Mo.  594; 
People  ex  rel.  Westbrook  v.  Osdensburgli, 
48  N.  y.  390;  People  ex  rel.  Ortnoka  Mills 
V.  Barker,  84  App.  Div.  469,  83  N.  Y.  Supp. 
33  (tangible)  ;  Worthington  v.  Sebastian, 
25  Ohio  St.  1 ;  Myers  v.  Soaberger,  45  Ohio 
St.  232,  12  N.  E".  396:  Com.  v.  American 
Dre<lging  Co.  122  Pa.  386,  1  L.R.A.  237,  2 
Inters.  Com.  Rep.  221,  9  Am.  St.  Rep.  116, 
15  Atl.  443;  Hardesty  v.  Fleming,  67  Tex. 
395  (cattle);  Hall  v.  Miller,  102  Tex.  289, 
115  S.  W.  1168;  Waggoner  v.  Wlialey,  21 
Tex.  Civ.  App.  1,  50  S.  W.  163;  Jesse) 
L.R.A.1915C. 


French  Piano  ft  Organ  Co.  t.  Dallas,  — 
Tex.  Civ.  App.  — ,  61  S.  W.  942. 

The  United  States  Supreme  Court  in 
Marye  v.  Baltimore  ft  O.  H.  Co.  127  U.  S. 
117,  32  L.  ed.  94,  8  Sup.  Ct.  Rep.  1037, 
speaking  of  rolling  stock,  said :  "It  is  quite 
true,  as  the  situs  of  the  Baltimore  ft  Ohio 
Railroad  Company  is  in  the  state  of  Mary- 
land, that  also  upon  general  principles  is 
the  situs  of  all  its  personal  property;  but 
for  purposes  of  taxation,  as  well  as  for 
other  purposes,  that  situs  may  be  fixed 
in  whatever  locality  the  property  may  be 
brought  and  used  by  its  owner,  by  the  law 
of  the  place  where  it  is  found." 

When  the  owner  of  the  legal  title  in  per- 
sonal property  resides  out  of  the  state,  ex- 
press and  unequivocal  words  are  needed  to 
subject  the  property,  even  if  itself  situated 
or  used  here,  to  the  provisions  of  the  general 
tax  act.     Dallinger  v.  Rapello,  14  Fed.  32. 

The  general  rule  is  that  personal  property 
can  be  assessed  to  the  owner  only  at  the 
place  where  he  resides;  and  if  it  is  sought 
to  tax  it  in  another  jurisdiction,  because 
of  its  tangible  character  and  its  location 
there,  the  authority  so  to  do  must  be  plain- 
ly written  in  the  statute.  Graham  v.  St. 
Joseph  Twp.  67  Mich.  652,  35  N.  W.  808. 

To  acquire  a  situs  in  a  state  other  than 
the  domicil  of  the  owner,  tangible  person- 
alty must  have  a  definite  location  there,  ac- 
companied by  some  degree  of  permanency, 
mere  temporary  or  transient  presence  with- 
in the  state  not  being  suilicient.  Fennell  ▼. 
Pauley,  112  Iowa,  04,  83  N.  W.  790. 

Thus,  a  statute  declaring  that  all  real 
and  personal  estate  within  the  state  shall 
be  subject  to  taxation  does  not  apply  to 
property  of  nonresidents  when  in  the  state 
temporarily;  and  in  such  case  the  situs  for 
the  purpose  of  taxation  is  at  the  domicil 
of  the  owner.  Com.  v.  Dun,  126  Ky.  lon, 
10  L.R.A.(X.S.)   920,  102  S.  W.  869. 

So,  tangible  personal  property  that  is 
passing  through  or  is  in  the  state  for  tem- 
porary purposes  only,  if  it  belongs  to  a  non- 
resident is  not  subject  to  taxation  under  a 
statute  providing  that  all  real  and  per- 
sonal property  in  the  state  shall  be  assessed 
and  taxed.     The  intention  is  to  subject  to 
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a  consequence  are  taxable  here."  122  La. 
98,  47  So.  415. 

The  insurance  company  brings  this  writ 
of  error,  insisting  tliat  the  premium  ac- 
counts did  not  con8titut«  property  taxable 
in  Louisiana,  and  that  in  consequence  the 
assessment  violated  the  14th  Amendment  of 
the  Constitution  of  the  United  States  in 
depriving  the  company  of  its  property  with- 
out due  process  of  law. 

The  assessment  was  laid  under  act  170 
of  1898.  Section  1  of  this  act,  in  defining 
property  subject  to  taxation,  includes  "all 
rights,  credits,  bonds,  and  securities  of  all 
kinds;  promissory  notes,  open  accounts,  and 
other  obligations  .  .  .  and  all  movable 
and  immovable,  corporeal  and  incorporeal, 
articles  or  things  of  value,  owned  and  held 


and  controlled  within  the  state  of  Louisiana 
by  any  person,  in  any  capacity  whatsoever." 
Section  7  makes  it  the  duty  of  the  tax 
assessors  to  place  upon  the  assessment  list 
all  property  subject  to  taxation,  and  pro- 
vides aa  follows: 

"I'rovided  further,  that  in  assessing  mer- 
cantile firms  the  true  intent  and  purpose 
of  this  act  shall  be  held  to  mean  the  placing 
of  such  value  upon  the  stock  in  trade,  all 
cash,  whether  borrowed  or  not,  money  at 
interest,  open  accounts,  credits,  etc.,  as 
will  represent  in  their  aggregate  a  fair 
average  of  the  capital,  both  cash  and  cred- 
it, employed  in  the  business  of  the  party  or 
parties  to  be  assessed.  And  this  shall  apply 
with  equal  force  to  any  person  or  persons 
representing  in  this  state  business  interests 


taxation  only,  property  that  is  more  perma- 
nently in  the  state  at  the  time  when  re- 
quired to  be  listed.  Irvin  v.  New  Orleans, 
St.  L.  &  C.  R.  Co.  94  111.  105,  34  Am.  Rep. 
208. 

In  no  ease  can  personal  property  be  sub- 
ject to  taxation  against  the  consent  of  the 
owner,  at  the  place  of  residence  of  a  per- 
son who  is  wrongfully  in  possession  of  it. 
Frankfort  v.  Illinois  L.  Ins.  Co.  129  Ey. 
823,  130  Am.  St.  Rep.  499,  112  S.  W.  924. 

What  degree  of  permanency  the  property 
within  the  taxing  jurisdiction  must  have 
before  it  can  be  said  to  be  no  longer  in 
transitu,  and  therefore  liable  to  taxation,  is 
more  a  question  of  fact  than  of  law.  Griggs- 
by  Constr.  Co.  v.  Freeman,  108  La.  435, 
58  L.R.A.  349,  32  So.  399. 

The  degree  of  permanency  of  location  of 
tangible  personal  property  in  the  state,  in 
order  to  give  it  a  situs  for  taxation,  is  dif- 
ficult to  define.  It  is  impracticable  to  lay 
down  any  rule  that  shall  govern  in  all  cases. 
The  ownership,  and  uses  for  which  the  prop- 
erty is  designed,  and  the  circumstances  of 
its  being  in  the  state,  are  so  various  that 
it  cannot  be  embraced  in  any  general  rule. 
Irvin  v.  New  Orleans,  St.  L.  &,  C.  R.  Co. 
supra. 

The  question  as  to  when  tangible  chat- 
tels will  be  deemed  to  have  a  situs  for 
property  taxation  apart  from  the  domicil 
of  the  owner  has  been  considered  in  other 
notes  in  this  series,  to  which  reference  is 
now  made.  See  notes  to  Johnson  v.  DeBary- 
Baya  Merchants'  Line,  37  L.R.A.  518,  and 
North  American  Dredging  Co.  v.  Taylor,  29 
L.R.A.  (N.S.)  105,  as  to  situs  of  vessels  for 
purposes  of  taxation:  and  note  to  EolT  v. 
Kenneflck,  7  L.R.A. (N.S.)  704,  as  to  local 
situs  within  the  state  of  tangible  personal 
property  of  nonresident  for  purposes  of  lo- 
cal taxation;  and  note  to  Tcagan  Transp. 
Co.  V.  Board  of  Assessors,  69  L.R.A.  431, 
445,  as  to  situs  of  railroad  rolling  stock. 
The  cases  dealt  with  in  these  notes  will  not 
be  repeated  here. 

The  principles  to  be  applied  in  determin- 
ing whether  tangible  personalty  has  a  situs 
for  property  taxation  in  a  state  other  than 
that  of  the  owner's  domicil  are  still  fur- 
LJR.A.1916C. 


ther  illustrated  and  exemplified  by  the  fol' 
lowing  cases: 

In  Tobey  v.  Kip,  214  Mass.  477,  101  N-  E. 
998,  the  court  said:  "It  is  true,  as  has 
been  argued  in  behalf  of  the  defendant,  that 
the  personal  property  of  a  nonresident, 
though  it  be  located  within  the  common- 
wealth, is  not  liable  to  taxation  here  un- 
less there  is  some  statutory  authority  there- 
for [citing  cases].  But  we  have  here  such 
authority,  and  the  validity  of  the  statute 
is  not  now  open  to  dispute. 

Machinery  in  a  mill  in  Connecticut  be- 
longing to  a  nonresident,  though  regarded 
as  personal  property  is  subject  to  taxation 
under  a  Connecticut  statute  declaring  gen- 
erally that  all  real  and  personal  property 
shall  be  liable  to  taxation,  and  including 
in  the  description  of  the  property  so  liable 
to  be  taxed  "mills."  Sprague  v.  Lisbon,  30 
Conn.  18. 

A  nonresident  transacting  business  in 
Connecticut  is  within  the  statute  of  that 
state  declaring  that  the  interest  of  any 
trading,  mercantile,  or  manufacturing 
business  shall  be  assessed  in  the  company 
or  corporate  name  in  the  town,  city,  or 
borough  where  the  business  is  carried  on; 
the  average  amount  of  goods  kept  on  hand 
for  sale  during  the  year,  or  any  portion  of 
it,  where  the  business  has  been  carried  on 
for  a  year  previously  to  the  Ist  of  October, 
to  be  the  rule  of  assessment  and  taxation. 
Shaw  V.  Hartford,  56  Conn.  351,  15  Atl. 
742. 

Hogs  slaughtered  and  packed  at  a  pack- 
ing house  in  Indiana  for  shipment  to  the 
state  of  the  owner's  domicil  in  another 
state  where  he  conducts  a  provision  trade 
are  subject  to  taxation  in  Indiana.  Rie- 
man  v.   Shepard,  27   Ind.   288. 

One  having  in  his  possession  property  of 
a  nonresident  need  not  have  authority  to 
sell  it  to  be  taxable  thereon,  under  a  stat- 
ute providing  for  a  tax  on  any  person  hav- 
ing in  his  possession,  with  authority  to 
sell  the  same,  any  personal  property  pur- 
chased with  a  'view  to  its  hcing  sold,  or 
which  has  been  consigned  to  him  to  be  sold, 
within  the  state,  or  to  be  delivered  or 
shipped  by  him  Within  or  without  the  state. 
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that  may  claim  a  domicil  elsewhere,  the 
intent  and  purpose  being  that  no  nonresi- 
dent, either  by  himself  or  through  any 
agent,  shall  transact  business  here  without 
paying  to  the  state  a  corresponding  tax 
with  that  exacted  of  its  own  citizens;  and 
all  bills  receivable,  obligations,  or  credits 
arising  from  the  business  done  in  this  state 
are  hereby  declared  assessable  within  this 
state,  and  at  the  business  domicil  of  said 
nonresident,  his  agent  or  representative." 

In  construing  this  statute,  the  supreme 
court  of  Louisiana  in  Metropolitan  L.  Ins. 
Co.  V.  Board  of  Assessors,  115  La.  p.  708, 
9  I.sR.A.(N.S.)  1240,  116  Am.  St.  Rep.  179, 
39  So.  84G,  said:  "There  can  be  no  doubt 
that  the  7th  section  of  the  act  of  1898 
.     .     .     announced  the  policy  of  the  state 


touching  the  taxation  of  credits  and  bills  of 
exchange  representing  an  amount  of  the 
property  of  nonresidents  equivalent  or  cor- 
responding to  said  bills  or  credits  which 
was  utilized  by  them  in  the  prosecution  of 
their  business  in  the  state  of  Louisiana. 
The  evident  object  of  the  statute  was  to  do 
away  with  the  discrimination  theretofore 
existing  in  favor  of  nonresidents  as  against 
residents,  and  place  them  on  an  equal  foot- 
ing." Again,  in  General  Electric  Co.  v. 
Board  of  Assessors,  121  La.  116,  46  So.  122, 
where  open  accounts  arising  on  the  sale 
of  merchandise  were  the  subject  of  the 
assessment,  the  court  said:  "There  can  be 
no  serious  question  but  that  the  legislature 
has  provided  that  credits  due  upon  open 
accounts  arising  out  of  businew  done  in  this 


Merchants'  Transfer  Co.  v.  Des  Moines,  128 
Iowa,  732,  2  L.R.A.(N.S.)  662,  105  N.  W. 
211,  5  Ann.  Cas.  1016. 

Whisky  belonging  to  nonresidents  stored 
in  a  bonded  warehouse  is  subject  to  taxation 
in  Kentucky.  Com.  v.  Gaines,  80  Ky.  489; 
Com.  ex  rel.  Woodford  County  v.  Grecn- 
baum,  139  Ky.  138,  329  S.  W.  555,  modi- 
fication not  affecting  this  point  in  140  Ky. 
221,  130  S.  W.  982. 

The  Massachusetts  statute  providing  for 
the  taxation  of  goods  or  stock  employed  in 
the  manufacture,  where  the  owner  hires  or 
occupies  manufactories,  stores,  shops,  or 
wharves,  was  held  in  Leonard  v.  New  Bed- 
ford, 16  Gray,  292,  to  apply  notwithstand- 
ing that  the  owner  was  a  nonresident,  al- 
though the  language  of  a  preceding  section 
of  the  statute  is  that  "all  property,  real 
and  personal,  of  the  inhabitants  of  this 
state,  not  exempted  by  law  from  taxation, 
shall  be  subject  to  taxation  in  the  manner 
provided  in  this  chapter." 

In  Flanders  v.  Cross,  10  Cush.  514,  the 
court  said  that  if  a  building  placed  on 
leased  land  by  the  tenant  was  regarded  as 
personal  property,  it  would  not  be  tax- 
able in  the  state,  the  tenant  being  a  non- 
resident of  the  state,  but  that  its  situs  for 
ta.^ation  would  be  at  the  domicil  of  the 
owner — personalia  personam  sequuntur. 
This,  however,  appears  to  have  been  on  the 
ground  that  the  taxing  statute  did  not 
cover  such  property,  rather  than  upon  an 
inherent  lack  of  power  to  reach  it. 

Personal  property  consigned  to  a  person 
in  this  state  for  sale  by  a  resident  of  an- 
other state,  and  not  for  the  sole  purpose 
of  being  stored  or  forwarded,  is  taxable  in 
the  state.  McCormick  v.  Fitch,  14  Minn. 
252,  Gil.  185. 

Agricultural  machinery  manufactured  in 
another  state  by  a  nonresident,  but  brought 
into  and  stored  in  Minnesota  in  a  ware- 
house for  the  convenience  of  distribution 
thereof  in  supplying  customers  and  selling 
orders,  is  subject  to  taxation  in  Minnesota. 
State  v.  William  Deering  &  Co.  56  Minn.  24, 
57  N.  W.  313.  The  court  observed  that  it 
was  no  defense  to  this  tax  that  the  same 
property  had  been  taxed  in  the  state 
L.R.A.1915C. 


of  Illinois,  where  the  owners  were  domi- 
ciled. 

Property  which  is  in  transit  through  the 
state,  or  which  has  been  sent  within  the 
state  simply  for  the  purposes  of  sale,  is  not 
to  be  considered  as  having  a  situs  within 
such  state  for  the  purposes  of  taxation. 
State,  Detmold,  Prosecutor,  v.  Engle,  34  N. 
J.  L.  425. 

The  mere  fact  that  a  nonresident  owner 
of  tangible  personal  property,  who  has  pur- 
chased it  in  the  state,  intends  to  remove 
it,  does  not  relieve  it  from  liability  to  local 
taxation.  Carrier  v.  Gordon,  21  Ohio  St. 
605. 

Cash  is  undeniably  a  tangible,  movable 
subject  of  taxation,  and  taxable  where  it  is 
found,  although  belonging  to  a  nonresident. 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  As- 
sessors, 44  La.  Ann.  760,  16  L.R.A.  56,  11 
So.  91;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  61  La.  Ann.  1028,  45 
L.R.A.  524,  72  Am.  St.  Rep.  483,  25  So. 
970  (obiter). 

But  money  collected  by  attorneys  and 
others  for  nonresident  client*  does  not  be- 
come taxable  in  Michigan,  merely  because  it 
is  in  their  hands  on  the  date  Axed  for  as- 
sessment, under  a  Michigan  statute  pro- 
viding that  personal  property  under  the  con- 
trol of  a  trustee  or  agent  may  be  assessed 
to  him  in  the  township  where  he  resides. 
Howell  V.  Gordon,  127  Mich.  517,  86  N.  W. 
1042. 

Money  and  credits  belonging  to  nonresi- 
dents were  held  not  subject  to  taxation  in 
St.  Paul  T.  Merritt,  7  Minn.  258,  Gil.  198, 
for  the  reason  that  under  the  statutes  the 
only  provision  for  taxation  elsewhere  than 
at  the  residence  of  the  owner  was  limited 
to  goods,  twares,  and  merchandise  kept  for 
sale,  stock  employed  in  mechanic  arte,  and 
capital  and  machinery  employed  in  any 
branch  of  manufacture  or  other  business. 
The  court  said  that  the  provision  of  the 
Constitution  that  laws  shall  be  passed  tax- 
ing all  money,  credits,  investments  in  bonds, 
and  all  real  and  personal  property,  accord- 
ing to  its  true  value  in  money,  was  per- 
haps broad  enough  to  authorize  the  legisla- 
ture to  levy  a  tax  even  upon  the  personal 
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state  by  nonresidents  shall  be  taxed.  .  .  . 
The  state  imposes  tliis  tax  because  of  her 
seed  of  the  revenue  to  be  derived  from  it; 
she  extends  to  the  business  the  protection 
of  her  laws,  and  seeks  to  make  the  business 
bear  its  just  proportion  of  the  burden  of 
taxation.  The  situation  would  be,  we  re- 
peat, unfortunate,  not  to  say  deplorable,  if 
the  state  were  left  no  choice  between  having 
to  for^o  this  needed  revenue,  or  else  handi- 
capping with  this  tax  the  business  of  her 
own  citizens  and  home  corporations  in  their 
competition  with  foreigners  for  the  business 
to  be  done  here."  And  his  decision  was 
followed  in  the  present  case. 

This  court  has  bad  repeated  occasion  to 
consider  the  validity  of  taxes  imposed  under 
the  Louisiana  act.    The  case  of  New  Orleans 


V.  Stempel,  175  U.  S.  309,  44  L.  ed.  174,  20 
Sup.  Ct.  Kep.  110,  arose  under  chapter  106 
of  the  Statutes  of  1890,  but  the  pertinent 
features  of  the  act  were  the  same.  There 
it  appeared  that  the  assessed  credits  were 
evidenced  by  notes  secured  by  mortgages  on 
real  estate  in  New  Orleans;  that  these 
notes  and  mortgages  were  in  that  city,  in 
the  possession  of  an  agent,  who  -  collected 
the  proceeds  and  the  inte'rest  as  it  became 
due,  and  deposited  the  same  in  a  bank  in 
New  Orleans  to  the  credit  of  the  plaintifT, 
the  guardian  of  infant  owners,  who,  like 
herself,  were  domiciled  in  the  state  of  New 
York.  The  tax  was  sustained.  In  State 
Assessors  v.  Comptoir  National  d'Escompte, 
191  U.  S.  388,  48  L.  ed.  232,  24  Sup.  Ct. 
Rep.  109,  the  question  arose  under  the  stat- 


property,  or  rather  upon  the  money  and 
credit,  of  nonresidents;  but  the  conclusion 
was  that  the  legislature  had  not  exercised 
that  power. 

The  decision  in  Shaw  v.  Hartford,  56 
Conn.  351,  15  Atl.  742,  that  a  horse  and 
wagon  belonging  to  a  nonresident,  but  ap- 
parently used  in  connection  with  a  business 
conducted  in  the  state,  were  not  subject  to 
taxation,  was  not  upon  tlie  ground  that  they 
could  not  be  given  a  situs  for  taxation  in 
the  state,  but  that  the  statute  made  the 
average  amount  of  goods  kept  on  hand  for 
sale,  the  basis  of  assessment. 

So,  the  average  amount  of  live  stock 
which  cattle  deiSers  have  each  week,  al- 
though they  are  usually  sold  within  one 
day  after  they  are  received,  and  most  of 
them  are  brought  from  other  states,  con- 
stitutes property  within  the  state  which  can 
be  taxed  under  Maryland  Code,  art.  81. 
Myers  v.  Baltimore  County,  83  Md.  385,  34 
L.R.A.  309,  55  Am.  St.  Rep.  340,  35  Atl.  144. 

Cattle  belonging  to  a  nonresident  who 
owned  a  ranch  near  the  border  line,  which 
were  in  the  state  for  about  five  months,  in- 
cluding the  1st  of  January,  were  held  in 
Hardesty  v.  i  leming,  57  Tex.  395,  under  the 
circumstances  of  the  case,  to  be  situated  in 
Texas  so  as  to  be  subject  to  taxation  there. 
In  reply  to  the  contention  of  the  owner  that 
the  cattle  drifted  across  the  line  against 
his  desire,  the  court  observed  that  the  in- 
quiry naturally  arose  why,  if  the  owner 
did  not  desire  the  cattle  to  come  into  the 
state,  he  established  the  line  of  sign  riders 
8  miles  from  the  boundary;  adding  that 
these  circumstances  doubtless  influenced  the 
court  below,  and  that  at  any  rate  it  ap- 
peared that  the  cattle  were  in  the  state 
for  about  five  months,  including  the  Ist 
of  January,  and  that  tliey  were  not  passing 
through  the  state  nor  brought  there  for  the 
purposes  of  trade. 

For  cattle  or  sheep  belonging  to  a  non- 
resident, but  kept  within  the  state  for  a 
mor«  or  less  extended  period  for  grazing  or 
fattening  purposes,  not  merely  as  an  in- 
cident of  interstate  commerce,  see  cases 
cited  in  opinion  in  Eoff  v.  Kenneflck,  7 
L.R.A.(N.S.)  704,  and  note  thereto. 
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As  pointed  out  in  the  opinion  in  Eoff 
v.  Kennefick,  supra,  in  commenting  upon 
the  reversal  by  the  United  States  Supreme 
Court  in  Kelley  v.  Rhoads,  188  U.  S.  1,  47 
L.  ed.  359,  23  Sup.  Ct.  Rep.  259,  of  the 
decision  of  the  Wyoming  supreme  court  in 
9  Wyo.  352,  87  Am.  St.  Rep.  959,  63  Pac. 
935,  holding,  in  accordance  with  a  previous 
decision  in  the  same  case  (7  Wyo.  237,  39 
L.R.A.  594,  51  Pac.  593),  that  a  herd  of 
sheep  driven  through  the  state  is  not  ex- 
fmpt  from  taxation  as  personal  property 
if  the  purpose  of  driving  is  not  merely 
transportation,  but  comprehends  also  that 
of  grazing  and  feeding  them  upon  the  nat- 
ural grasses,  not  as  a  mere  necessary  inci- 
dent of  the  travel,  but  an  one  of  the  pur- 
poses of  the  movement, — a  new  element  i» 
introduced  when  it  appears  that  the  main 
purpose  of  the  presence  of  the  live  stock 
in  the  state  is  interstate  transit,  and  graz- 
ing a  mere  incident,  and  that  element 
brings  the  case  within  the  commerce  clause 
of  the  Federal  Constitution  and  invalidates 
the  tax,  without,  however,  impairing  the 
right  of  the  state  to  assign  a  local  situs 
for  taxation  when  the  live  stock  is  in  the 
state  for  grazing  or  fattening  purposes,  and 
not  as  an  incident  of  interstate  transit. 

At  this  point  it  is  to  be  observed  that  the 
question  whether  property  belonging  to  a 
nonresident  is  within  the  state  merely  as 
an  incident  of  interstate  commerce,  and  so 
immune  from  taxation  under  the  commerce 
clause  of  the  Federal  Constitution,  is  closely 
associated  with  the  question  whether  the 
circumstances  attending  the  presence  of  a. 
nonresident's  property  within  the  state  are 
such  as  to  give  it  a  local  situs  for  tax- 
ation upon  general  principles  in  relation 
to  taxation.  Indeed,  the  two  questions  are 
so  blended  in  the  cases  that  no  attempt 
has  been  made  in  this  note  to  set  out  the 
cases  that  involved  the  question  under  the 
commerce  clause,  for  their  bearing  upon 
the  question  of  situs  under  the  general  prin- 
ciples of  taxation.  For  these  cases  the  read- 
er is  referred  to  the  notes  in  60  L.R.A.  641; 
2  L.R.A.(N.S.)  662;  13  L.R.A.  {N.S.)  800; 
(44  L.R.A.(N.S.)  686,  and  Lehigh  &  W.  B. 
Coal  Co.  V.  Junction,  16  L.R_A.(N.S.)  614), 
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ute  of  1898.  In  that  case,  a  foreign  bank- 
ing company  did  buainess  in  New  Orleans 
and  there  made  loans  through  a  local  agent. 
The  loans  were  made  upon  collateral  secur- 
ity, the  customer  drawing  his  check,  which 
was  treated  as  an  overdraft  and  held  as  a 
memorandum  of  the  indebtedness.  The 
court  decided  that  the  credits  so  evidenced, 
created  in  the  Louisiana  business,  were 
taxable  in  that  state.  In  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  396,  51 
L.  ed.  853,  27  Sup.  Ct.  Rep.  499,— also 
arising  under  the  act  of  1898, — the  validity 
of  a  similar  tax  was  upheld.  That  case 
was  one  of  loans  made  through  the  local 
agent  of  the  insurance  company,  a  New  York 
corporation  doing  business  in  Lotiisiana,  to 
its  policy  holders  upon  the  security  of  their 


policies.  The  course  of  business  was  that, 
on  the  approval  of  a  loan  at  the  home  olfice 
of  the  company,  the  company  forwarded  to 
the  agent  a  check  for  tlie  amount,  witli  a 
note  to  be  signed  by  the  borrower.  The 
agent  procured  the  note  to  be  signed,  and 
forwarded  both  note  and  policy  to  the  liom<; 
oflice.  The  agent  collected  and  transinittvil 
the  interest,  and  when  the  notes  were  paid, 
it  was  to  the  agent  to  whom  they  were  sent 
to  be  delivered  back  to  the  makers.  At  all 
other  times  the  notes  and  the  policies  se- 
curing them  were  kept  at  the  home  office 
in  New  York.  In  Board  of  Assessors  v. 
New  York  L.  Ins.  Co.  216  U.  S.  617,  54  L. 
ed.  597,  30  Sup.  Ct.  Rep.  386,  the  so-called 
credit  consisted,  in  fact,  of  a  payment  to 
the  policy  holder  of  a  portion  of  the  amount 


with  the  suggestion  that  many'  of  the  cases 
there  cited,  for  example,  the  case  of  Coe 
V.  Errol,  62  N.  H.  303,  in  the  state  court, 
illustrate  the  double  bearing  of  the  circum- 
stance that  the  property  is  in  transit 
through  the  state  at  the  time  of  its  tax- 
ation, first,  in  that  it  negatives  an  actual 
situs  within  the  state  for  taxation,  and  sec- 
ondly, that  it  brings  the  property  within 
the  protection  of  the  commerce  clause.  In 
affirming  this  case  (116  U.  S.  517,  29  L. 
ed.  715,  6  Sup.  Ct.  Rep.  475),  the  United 
States  Supreme  Court  conceded  that  the 
mere  fact  that  the  owner  was  a  nonresident 
would  not  have  protected  the  property  from 
local  taxation. 

///.  Intangible  personalty, 

a.  In  general. 

Domicil  of  creditor. 

The  maxim  Mobilia  sequuntur  personam 
embodies  the  general  principle  in  relation 
to  situs  for  the  purposes  of  property  tax- 
ation of  intangible  personalty;  and  while, 
as  subsequently  shown,  intangibles,  such  as 
bonds,  notes,  mortgages,  etc.,  may  in  some 
circumstances  acquire  a  situs  for  taxation 
in  a  state  other  than  the  owner's  domicil, 
and  according  to  some  cases,  at  least,  may 
even  lose  a  situs  for  taxation  at  such  domi- 
cil, the  general  rule  of  very  extensive  ap- 
plication is  that  the  situs  of  intangibles  for 
the  purpose  of  property  taxation  is  at  the 
domicil  of  the  creditor.  (In  some  of  these 
following  cases  that  recognize  the  principle 
stated  the  credits  were  held  by  virtue  of 
the  facts  to  have  a  situs  for  taxati(Ai  'else- 
where.) Walker  v.  Jack,  31  C.  C.  A.  462, 
60  U.  S.  App.  124,  88  Fed.  576,  reversing 
79  Fed.  138;  Re  Fair,  128  Cal.  607,  61  Pac. 
184;  Mackay  v.  San  Francisco,  113  Gal.  3!)2, 
45  Pac.  696;  Wright  v.  Southwestern  R.  Co. 
64  Ga.  783  (bonds  and  other  evidences  of 
debt);  Goldgart  v.  People,  106  111.  26; 
Scripps  V.  Fulton  County,  183  111.  278,  55 
N.  E.  700;  Hayward  v.  Christian  County, 
189  111.  234,  59  N.  E.  601;  Matzenbaugh 
V.  People,  194  111'.  108,  88  Am.  St.  Rep.  134, 
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62  N.  E.  546;  Reat  v.  People,  201  111.  469, 
66  N.  E.  242;  Re  Borden,  208  111.  369,  70 
N.  E.  310;  Foreaman  v.  Byrns,  68  Ind.  247; 
Baldwin  v.  Shine,  84  Ky.  502,  2  S.  W.  164; 
Johnson  County  v.  Hewitt,  76  Kan.  816,  14 
L.R.A.(N.S.)  493,  93  Pac.  181;  Thomas  v. 
Mason  County  Ct.  4  Bush,  135;  Com.  v. 
Havs,  8  B.  Mon.  1;  Com.  ex  rel.  Alexander 
V.  llaggin,  30  Ky.  L.  Rep.  788,  99  S.  W. 
906;  Re  Jefferson,  35  Minn.  215,  28  N.  W. 
256;  Home  v.  Green,  52  Miss.  452;  Finch 
r.  York  County,  19  Neb.  50,  56  Am.  Rep. 
741,  26  N.  W.  589. 

Myers  v.  Seaberger,  45  Ohio  St.  232,  12 
N.  E.  396,  cites  Welch,  J.,  in  Worthington 
V.  Sebastian,  25  Ohio  St.  8,  as  follows: 
"Intangible  property  has  no  actual  situs. 
If,  for  purposes  of  taxation,  ire  assign  it  a 
legal  situs,  surely  that  situs  should  be  the 
place  where  it  is  owned,  and  not  the  place 
where  it  is  owed.  It  is  incapable  of  a  sep- 
arate situs,  and  must  follow  the  situs  either 
of  the  creditor  or  the  debtor.  To  make  it 
follow  the  residence  of  the  latter  is  to  tax 
the  debtor,  and  not  the  creditor." 

A  debt,  though  evidenced  by  bonds  er>- 
cured  by  a  mortgage  upon  real  property 
in  another  state,  which  declares  that  it  is 
made  under,  and  in  all  respects  is  to  be  con- 
strued by,  the  laws  of  that  state,  has  a 
situs  for  taxation  at  the  domicil  of  the 
owner.  Kirtland  v.  Hotchkiss,  100  U.  S. 
491,  25  L.  ed.  558. 

Bonds  issued  by  a  foreign  railroad  com- 
pany and  secured  by  a  mortgage  on  prop- 
erty outside  the  state  are  within  a  statute 
declaring  that  all  property  in  the  state 
shall  be  taxed  in  proportion  to  its  value, 
and  describing  the  word  "property"  to  in- 
clude money,  credits,  bonds,  stocks,  dues, 
franchises,  and  all  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of  pri- 
vate ownership.  Mackay  v.  San  Francisco, 
113  Cal.  392,  45  Pac.  696. 

The  rule  stated  at  the  beginning  of  the 
subdivision  applies  to  public  debts  of  one 
state  or  a  municipality  thereof,  owned  by 
a  resident  of  another  state  and  such  debts 
therefore  have  a  situs  for  taxation  in  the 
state  of  the  owner's  domicil.  Bonaparte  t. 
Appeal  Tax  Ct  104-  U.  S.  692,  26  L.  ed. 
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for  which  the  company  was  bound  by  its 
policy.  It  was  found  that,  despite  t)ie  fact 
that  notes  were  given,  there  was  no  personal 
liability  but  simply  a  deduction  in  account. 
As  there  was  no  loan,  there  was  no  credit  to 
be  taxed;  and  a  decree  in  the  circuit  court 
restraining  the  collection  of  the  tax  was 
affirmed. 

Here  an  indebtedness  actually  existed. 
This  is  assumed  in  the  objections  to  the  as- 
sessment. The  indebtedness  had  its  origin 
in  the  course  of  business  transacted  by  the 
foreign  corporation  in  Ixiuisiana  under  the 
laws  of  that  state.  If  the  Louisiana  policy 
holders  had  given  notes  for  the  premiums, 
which  were  to  be  collected  through  the  local 
agents,  there  could  be  no  question  as  to  the 
validity  of  the  tax.    The  difference  between 


notes  given  for  loans  on  policies,  and  notes 
given  for  premiums,  could  not  be  regarded 
as  a  material  one  so  far  as  the  taxing  power 
of  the  state  is  concerned.  In  both  cases, 
the  obligations  to  pay  would  represent  re- 
turns to  the  corporatiM)  upon  business  con- 
ducted within  the  state;  in  the  one,  for  the 
moneys  loaned,  with  compensation  for  their 
use;  in  the  other,  for  the  contracts  of  in- 
surance. Nor  would  the  power  to  tax  de- 
pend on  the  presence  of  the  notes  within 
the  state.  Metropolitan  L.  Ins.  Co.  v.  New 
Orleans,  supra;  Bristol  v.  Washington 
County,  177  U.  S.  133,  44  L.  ed.  701,  20 
Sup.  Ct.  Rep.  585.  Tlie  notes,  in  these 
eases,  had  been  removed  to  the  creditor's 
home;  and,  despite  this  removal,  they  were 
attributed  to  the  place  of  origin.    Further, 


845,  affirming  50  Md.  354.  It  has  been  so 
held  even  upon  the  assumption  that  the 
debts  are  exempted  from  taxation  by  the 
state  issuing  them.  Ibid.  That,  however, 
is  a  question  not  within  the  scope  of  this 
note. 

In  Murray  t.  Charleston,  96  U.  S.  432, 
24  L.  ed.  760,  the  court,  without  a  passing 
on  the  question  whether  a  state  can  tax  a 
debt  due  by  one  of  its  citizens  or  munici- 
palities to  a  nonresident  creditor,  held  that 
a  municipal  ordinance  directing  that  a  tax 
assessed  by  it  on  its  stock  (that  is,  its  in- 
debtedness evidenced  by  certificates)  shall 
be  retained  by  its  treasurer  out  of  the  in- 
terest due  on  it  to  its  holders  was  void  as 
impairing  the  obligation  of  the  contract. 

Of  course,  the  rule  does  not  apply  where 
one  has  ceased  to  be  domiciled  or  to  reside 
in  the  state.  Barber  v.  Potter,  8  R.  I.  15; 
Pendleton  v.  Com.  110  Va.  229,  66  S.  E. 
636.  The  question,  however,  as  to  When 
one  has  lost  his  domicil  or  residence  in  the 
state,  so  as  to  withdraw  his  intangibles 
from  the  taxing  power  thereof,  is  not  with- 
in the  scope  of  the  note. 

The  question  whether  intangibles  that 
have  acquired  a  situs  for  taxation  in  a 
state  other  than  the  owner's  domicil  lose 
their  situs  for  taxation  at  that  domicil  is 
discussed  in  the  note  to  Com.  v.  West  India 
Oil  Ref.  Co.  36  L.R.A.(N.8.)  296.  The  af- 
firmative of  that  question  is  sustained  in 
many  of  the  cases  cited  in  that  note  and 
also  by  a  subsequent  case.  Com.  v.  B.  F. 
Avery  &  Sons,  —  Ky.  — ,  174  8.  W.  518. 
However  that  may  be,  it  is  obvious  that  the 
mere  fact  that  the  evidences  of  intangibles 
are  present  in  another  state  not  under  such 
circumstances  as  to  give  them  a  situs  for 
taxation  there  does  not  deprive  them  of  a 
situs  for  taxation  at  the  owner's  domicil. 

The  court,  in  Johnson  County  v.  Hewitt, 
76  Kan.  816,  14  L.R.A.(N.S.)  493,  93  Pao. 
181,  while  conceding,  for  the  sake  of  the 
argument,  that  the  legislature  did  not  in- 
tend to  cover  the  notes  if  the  circum- 
atances  were  snch  as  to  give  them  a  busi- 
ness situs  in  Missouri,  held  that  promissory 
notes  belonging  to  a  resident  of  Kan- 
sas, given  by  residents  of  Missouri  and  se- 
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cured  by  a  trust  deed  of  real  estate  in  Mis- 
souri, thouglr  never  brought  into  Kansas, 
but  left  for  safe-keeping  only  in  a  vault  of 
a  bank  in  Missouri,  were  personal  property 
in  Kansas  subject  to  taxation  there,  the 
circumstances  not  being  sufficient  to  give 
them  a  situs  in  Missouri. 

So,  the  fact  that  a  note  and  mortgage  be- 
longing to  a  resident  are  held  in  another 
state  as  collateral  security  does  not  de- 
prive them  of  a  situs  for  taxation  in  the 
state  of  the  owner's  residence.  Gibbins  v. 
Adamson,  5  Kan.  App.  90,  48  Pac.  871,  af- 
firmed in  58  Kan.  818,  51  Pac.  1101. 

So,  notes  owned  by  a  resident,  but  kept  in 
another  state  merely  for  safe-keeping,  and 
not  for  investment,  are  subject  to  tax- 
ation in  Iowa,  under  a  statute  declaring 
that  "all  other  property,  real  and  personal, 
within  this  state,  is  subject  to  taxation  in 
the  manner  directed."  Hunter  v.  Board  of 
Supers.  33  Iowa,  376,  11  Am.  Rep.  132. 
The  court  conceded,  for  the  sake  of  the  ar- 
gument at  least,  that  money  and  credits 
under  the  control '  or  management  of  an 
agent  in  another  state,  belonging  to  a  resi- 
dent of  Iowa,  with  a  view  to  being  invested, 
loaned,  or  used  for  pecuniary  profits  by 
such  agent,  would  not  be  the  subject  of  tax- 
ation in  Iowa. 

In  Seripps  v.  Fulton  County,  183  111.  278, 
65  N.  E.  700,  credits  owned  by  a  resident 
of  Illinois  were  held  taxable  in  that  state, 
although  they  were  apparently  held  to  be 
possessed  by  an  agent  in  Iowa,  where  the 
debtors  resided.  The  report  does  not  show 
whether  the  circumstances  attending  the 
presence  of  the  credits  in  Iowa  were  such 
as  to  give  them  a  business  situs  there  for 
the  purpose  of  taxation. 

In  Re  Borden,  208  III.  369,  70  N.  E.  310, 
it  was  held  that  an  affidavit  to  the  effect 
that  credit,  stocks,  and  bonds  lielonging  to 
a  resident  of  Illinois  were  in  the  hands 
of  his  agent  in  New  York,  to  transact  all 
business  relating  thereto  in  that  state,  was 
not  sufficient  to  negative  a  situs  in  Illi- 
nois for  the  purposes  of  taxation. 

Bonds  of  the  state  of  Georgia,  purchased 
and  placed  on  deposit  with  the  treasurer  of 
that  state  as  an  indemnity  to  secure  the  ful- 


Digitized  by 


Google 


9ie 


UNITED  STATES  SUPREME  COURT. 


if  there  bad  been  no  notes,  but  tbe  premium 
accounts  had  been  otherwise  evidenced  by 
written  instruments,  they  would  have  been 
equally  taxable.  Tbe  "checks"  in  State 
Assessors  t.  Comptoir  National  d'Escomptc, 
supra,  were  only  memoranda  of  indebtedness 
or  vouchers.  "While  called  'checks,'  and  so 
referred  to  in  the  record  and  by  the  parties 
in  tlieir  dealings,  the  instrument  delivered 
to  tbe  Comptoir,  in  form  an  ordinary  check, 
as  though  drawn  for  payment  on  presenta- 
tion from  moneys  deposited,  had  no  such 
function.  The  money  was  paid  to  the  cus- 
tomer upon  the  security  of  the  collateral, 
and  the  so-called  check  taken  and  held  as  a 
memorandum  of  the  indebtedness  to  the 
Comptoir."      (pp.   400,  401.) 

But  it  is  said  that  the  state  of  Louis- 


iana had  no  power  to  tax  the  credits  her* 
in  question  because  they  were  not  evidenced 
by  written  instruments.  The  contention 
is  thus  stated  in  the  petition  of  the  insur- 
ance company  in  the  state  court.  "Pre- 
miums due  on  open  account  to  a  foreign 
corporation  cannot  be  taxed.  The  legis- 
lature lias  not  the  power  to  localize  an  ab- 
stract credit  away  from  the  domicil  of  tbe 
creditor,  the  state's  power  of  taxation  being 
limited  to  persons,  property,  or  business 
within  its  jurisdiction.  The  levying  of  a 
tax  upon  incorporeal  things,  such  as  ab- 
stract credits,  not  in  so-called  'concrete* 
form,  and  without  tangible  shape,  violates 
the  14th  Amendment  of  the  United  States 
Constitution." 
The  asserted  distinction  cannot  be  main- 


fllment  of  an  insurance  company's  risks  in 
that  state,  are  taxable  at  the^iomicil  of  the 
company  in  Louisiana.  State  e.x  reU  Me- 
chanics' &.  T.  Ins.  Co.  v.  Board  of  Assessors, 
47  La.  Ann.  1544,  18  So.  S19.  The  court, 
referring  to  the  statement  in  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  300,  21  L.  ed. 
179,  that  securities  consisting  of  state  and 
municipal  bonds  and  circulating  notes  of 
banks  are  treated  as  property  in  the  place 
where  they  are  found,  though  removed  from 
the  domicil  of  the  owner,  said  that  that 
statement  applied  only  to  bonds  and  other 
circulating  notes  which  are  operated  in 
market  and  are  bought  and  sold;  and  in 
this  connection  it  cited  the  statements  in 
Burroughs  on  Taxation,  p.  60,  that  when  a 
person  who  resides  in  one  state  has  an  agent 
in  another  state  who  loans  or  invests  money 
for  him,  on  notes  or  other  evidences  of  debt, 
and  then  reinvests  the  proceeds  of  the  loans 
in  the  same  state,  such  notes  or  evidences 
of  debt  are  taxable  in  the  latter  state.  As 
to  whether  bonds  in  such  circumstances  have 
situs  for  taxation  in  the  state  in  which 
they  are  on  deposit,  see  infra.  III.  c,  "Spe- 
cific instances." 

That  bonds  belonging  to  a  resident  of 
Pennsylvania  have  been  pledged  as  collateral 
security  for  a  debt  to  a  resident  of  New 
York,  and  are  physically  held  in  that  state, 
does  not  relieve  them  from  taxation  under 
the  Pennsylvania  statute  imposing  a  tax 
upon  the  value  of  all  bonds  "owned,  held  or 
possessed"  by  residents  of  the  state.  Com. 
V.  Buffalo  &'L.  E.  Traction  Co.  233  Pa.  79, 
81  Atl.  932. 

So,  bonds  and  stocks  issued  by  foreign 
corporations,  owned  by  a  resident  of  Vir- 
ginia, although  in  the  vault  of  a  safety  de- 
posit company  of  another  state,  are  sub- 
ject to  taxation  in  Virginia,  at  the  domicil 
of  the  owner.  Com.  v.  Williams,  102  Va. 
778,  47  8.  E.  867,  1  Ann.  Cas.  434. 

And  promissory  notes  were  held  in  Bul- 
lock v.  Guilford,  59  Vt.  616,  9  Atl.  360,  to 
be  taxable  at  the  domicil  of  the  owner,  not- 
withstanding that  they  were  secured  by 
mortgages  upon  land  in  another  state,  and 
that  the  notes  and  mortgages  were  in  the 
custody  of  an  agent  in  that  state,  and  the 
L.R.A.1915C. 


mortgages  were  taxed  in  that  state  as  an 
interest  in  real  property.  The  exemption 
was  claimed  under  a  statute  which  purport- 
ed to  exempt  "personal  estate  owned  by 
inhabitanta  of  this  state  situated  and  taxed 
in  another  state."  The  court  was  of  the 
opinion  that  in  the  circumstances  the  prop- 
erty, i.  «.,  the  debt  or  credit,  was  not  situ- 
ated "in  the  other  state." 

And  money  and  notes  secured  by  mort- 
gages upon  lands  in  another  state,  in  the 
bands  of  an  agent  in  that  state,  to  hie  loaned 
and  reloaned,  are  property  in  the  state  of 
the  owner's  domicil,  and  subject  to  taxation 
there.  State  ex  rel.  Dwinnell  v.  Gaylord,  73 
Wis.  316,  41  N.  W.  521.  It  was  apparently 
so  held  even  upon  the  assumption  that  the 
property  had  a  situs  for  taxation  in  the 
other  state.  But  see  note  in  36  L.R.A. 
(N.S.)  296,  298,  on  this  point. 

In  Connor  v.  Wilson,  6  Ohio  Dec.  Re- 
print, 941,  notes  and  mortgages  belonging 
to  a  resident  of  Ohio  were  held  taxable  in 
that  state  notwithstanding  that  they  were 
in  Indiana  under  the  control'  and  manage- 
ment of  an  agent  who  had  authority  to  in- 
vest and  reinvest  the  money  represented 
thereby,  and  the  loans  in  question  were 
made  to  citizens  of  Indiana  and  secured  by 
mortgages  on  real  property  in  that  state. 
The  court  said  that  the  fact  that  the  prop- 
erty had  been  taxed  in  the  state  of  Indiana 
did  not  affect  in  anywise  the  right  of  Ohio 
to  tax  it.  It  is  not  clear  from  the  opinion, 
however,  whether  the  court  assumed  tliat 
the  circumstances  were  such  as  to  give  the 
securities  a  proper  situs  for  taxation  in 
Indiana. 

After  the  amendment  of  the  New  York 
statute  referred  to  in  the  note  in  36  L.R.A. 
(N.S.)  300,  it  was  held  in  People  ex  rel. 
United  Verde  Copper  Co.  v.  Feitner,  54 
App.  Div.  217,  66  N.  Y.  Supp.  769,  affirmed 
in  165  N.  Y.  645,  59  N.  G.  1129,  that  de- 
posits by  a  New  York  corporation  in  a  for- 
eign bank,  and  bills  and  accounts  receivable 
due  from  nonresidents,  payable  at  the  gen- 
eral office  of  the  corporation  in  New  York, 
except  such  as  for  its  own  convenience  it 
had  caused  to  be  made  payable  in  Chicago 
to  be  deposited  tiiere  in  banks  subject  to  its 
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tained.  When  it  is  said  that  intangible 
property,  such  as  credits  on  open  account, 
have  their  situs  at  the  creditor's  domicil, 
the  metaphor  does  not  aid.  Being  incor- 
poreal, they  can  have  no  actual  situs.  But 
they  constitute  property;  as  such  they 
must  be  regarded  as  taxable,  and  the  ques- 
tion is  one  of  jurisdiction. 

The  legal  fiction  expressed  in  the  maxim 
moMIta  sequuntwr  personam  yields  to  the 
fact  of  actual  control  elsewhere.  And  in 
the  case  of  credits,  though  intangible,  aris- 
ing as  did  those  in  the  present  instance,  the 
control  adequate  to  confer  jurisdiction 
may  be  found  in  the  sovereignty  of  the 
debtor's  domicil.  The  debt,  of  course,  is 
not  property  in  the  hands  of  the  debtor; 
but  it  is  an  obligation  of  the  debtor,  and  is 
of  value  to  the  creditor,  because  he  may  be 


compelled  to  pay;  and  power  over  the  debtor 
at  his  domicil  is  control  of  the  ordinary 
means  of  enforcement.  Blackstone  v.  Miller, 
188  U.  S.  pp.  205,  208,  47  L.  ed.  444,  445, 
23  Sup.  a.  Rep.  277.  Tested  by  the  criteria 
afforded  by  the  authorities  we  have  cited, 
Louisiana  must  be  deemed  to  have  had 
jurisdiction  to  impose  the  tax.  The  credits 
would  have  had  no  existence  save  for  the 
permission  of  Louisiana;  they  issued  from 
the  business  transacted  under  her  sanction 
within  her  borders;  the  sums  were  payable 
by  persons  domiciled  within  the  state,  and 
there  the  rights  of  the  creditors  were  to  be 
enforced.  If  locality,  in  the  sense  of  sub- 
jection to  sovereign  power,  could  be  attrib- 
uted to  these  credits,  they  could  be  local- 
ized there.     If,  as  property,  they  could  be 


checks,   were  subject  to   taxation   in   New 
York. 

But  a  note  belonging  to  a  resident  and 
citizen  of  Missouri  that  had  never  been  in 
that  state  and  that  evidenced  a  debt  cre- 
ated in  Alaska,  payable  in  Alaska,  by  a  resi- 
dent of  Alaska,  and  secured  upon  real  prop- 
erty and  deposited  in  a  bank  there,  was  held 
in  Leavell  v.  Blades,  237  Mo.  695,  141  S.  W. 
SOS,  not  to  be  taxable  in  Missouri,  under 
the  Missouri  statute  which  provides  iittfr 
alia,  that  all  notes,  bonds,  and  other  evi- 
dences of  debt  "made  taxable  by  the  laws 
of  this  state,  held  in  any  state  or  territory 
other  than  that  in  which  the  owner  resides, 
shall  be  assessed  in  the  county  where  the 
owner  resides,"  and  requires  the  taxpayer  to 
take  an  oath  that  he  has  not  sent  or  taken, 
or  caused  to  be  sent  or  taken,  any  prop- 
erty, money,  or  bills,  bonds  or  notes,  or  oth- 
er securities  or  evidences  of  debt  out  of  the 
state  to  avoid  taxation.  The  decision  was 
put  upon  the  ground  of  statutory  construc- 
tion, and  the  court  observed  that,  notwith- 
standing the  requirements  of  the  Constitu- 
tion that  taxes  should  be  uniform  upon  the 
same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the 
tax,  it  did  not  follow  that  the  legislature 
might  not,  if  it  saw  fit,  enact  a  statute 
making  the  situs  of  choses  in  action,  in- 
tangible personal  property,  the  same  as  the 
domicil  of  the  owner,  for  taxation;  that 
such  a  law  might  be  unjust  in  cases  easily 
put,  but  nevertheless  it  might  be  a  valid 
law. 

And  property  in  New  York  consisting  of 
gold  and  United  States  treasury  notes,  and 
stocks  in  incorporated  companies  outside 
the  state  of  Alabama,  were  held  in  Vamer 
V.  Calhoun,  48  Ala.  178,  not  to  be  within 
a  statute  enumerating  as  subjects  of  tax- 
ation all  money  hoarded  or  kept  on  de- 
posit subject  to  order,  either  in  or  out  of 
the  state;  and  all  investments  in  the  stocks 
of  any  company  or  corporation  out  of  the 
state.  It  is  stated  in  the  headnote,  though 
it  does  not  so  expressly  appear  in  the  opin- 
ion, that  the  owner  was  a  citizen  of  Ala- 
bama. 
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Debtor's  domicil. 

For  reasons  of  practical  convenience  and 
justice,  the  courts  have  finally  adopted  the 
view  that  a  debt  has  a  situs  for  the  pur- 
poses of  attachment  or  garnishment  at  the 
domicil  of  the  debtor,  or  at  least  that  it  is 
subject  to  attachment  or  garnishment  there, 
although  the  creditor  is  a  nonresident.     See 
note  to  Goodwin  v.  Claytor,  67  L.R.A.  209. 
This  doctrine  rests  upon  the  practical  con- 
sideration that  in  the  ordinary  and  usual 
course  of  events,  if  it  becomes  necessary  to 
appeal  to  the  courts  to  enforce  and  collect 
the  debt,  recourse  will  be  had  to  the  courts 
of  the  debtor's  domicil,   and  not  to  those 
of  the  creditor's  domicil,  rather  than  upon 
any  theory  that  the  property  right  is  deemed 
to  be  at  the  debtor's  domicil.    For  the  pur- 
poses of  property  taxation,   however,   it  is 
settled,  both  as  a  matter  of  constitutional 
law  and  statutory  construction,  that  a  debt 
or   credit   cannot  be  assigned   a   situs   for 
property  taxation  in  a  particular  state  or 
country,  other  than  the  domicil  of  the  cred- 
itor, merely  because  the  debtor  is  domiciled 
there,  though,  as  subsequently  shown,  it  may 
by  reason  of   other   circumstances   have   a 
situs   there   for    taxation.      State    Tax    on 
Foreign-held  Bonds,  15  Wall.  300,  21  L.  ed. 
179;  Collins  v.  Miller,  43  Ga.  336   (note); 
Williams  v.  Mandell,  44  Ga.  26;   Goldgart 
V.   People,   106  III.  25;    Scripps  v.   Fulton 
County,  183  III.  278,  65  N.  E.  700;   Hay- 
ward  V.  Board  of  Review,  189  111.  234,  59 
N.  E.  601;  Foresman  v.  Byms,  68  Ind.  247; 
Barber  Asphalt  Paving  Co.  v.  New  Orleans, 
41  La.  Ann.  1015,  6  So.  794;  Liverpool  &  L. 
&  6.  Ins.  Co.  V.  Board  of  Assessors,  44  La. 
Ann.   760,   16  L.R.A.   56,   11   So.   91    (pre- 
miums due  on   insurance  policies) ;   Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  As- 
sessors, 51  La.  Ann.  1028,  45  L.R.A.  524, 
72  Am.  St.  Rep.  483,  25  So.  970   (insurance 
premium)  ;  Appeal  Tax  Ct.  v.  Patterson,  60 
Md.  354   (bonds). 

The  principle  applies  to  foreign  corpora- 
tions as  well  as  to  nonresident  natural  per- 
sons. This  is  expressly  declared  in  Barber 
Asphalt  Paving  Co.  v.  New  Orleans,  41  La. 
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de«med  to  be  taxable  at  all,  they  could  be 
taxed  there. 

The  decision  in  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300,  21  L.  ed.  170,  jg 
not  in  point.  There  the  tax  was  on  the 
interest  on  bonds  made  and  payable  out  of 
the  state,  and  issued  to  and  held  by  non- 
residents of  the  state.  See  Savings  &  h. 
Soc.  T.  Multnomah  County,  169  U.  S.  p. 
428,  42  L.  ed.  805,  18  Sup.  Ct.  Rep.  302; 
New  Orleans  v.  Steinpel,  supra,  pp.  319, 
320;  Blackstone  v.  Miller,  supra,  p.  206. 
Nor  was  the  question  determined  in  Murray 
V.  Charleston,  96  U.  S.  432,  24  L.  ed.  700, 
where  a  city  attempted  to  tax  its  corporate 
stock,  or  public  debt,  owned  by  nonresi- 
dents, and  the  court  limited  its  opinion  to 
the    holding    "that   no    municipality    of    a 


state  can,  by  its  own  ordinances,  under  the 
guise  of  taxation,  relieve  itself  from  per- 
forming to  the  letter  all  that  it  has  ex- 
pressly promised  to  its  creditors."  p.  448. 
In  Kirtland  v.  Hotchkiss,  100  U.  S.  491, 
23  L.  ed.  558,  it  was  held  that  the  Federal 
Constitution  does  not  prohibit  a  state  from 
taxing  her  own  citizens  upon  bonds  belong- 
ing to  them,  although  tlicy  were  made  by 
debtors  resident  in  other  states  and  secured 
by  mortgage  on  real  estate  there  situated. 
The  sole  inquiry  was  witli  respect  to  the 
validity  of  the  statute  of  Connecticut, 
where  the  creditor  was  domiciled.  Ae  the 
court  said  in  New  Orleans  v.  Stvmpel,  supra 
(p.  321),  iu  referring  to  the  Kirtland  Case: 
"It  was  assumed  that  the  situs  of  such  in- 
tangible property  as  a  debt  evidenced   by 


Ann.  1015,  6  So.  794,  and  in  many  of  the 
other  cases  previously  cited  the  principle 
was  applied  to  debts  to  foreign  corporations. 

The  weight  of  authority  is  that  a  debt  due 
or  to  become  due  should  be  taxed  at  the 
place  of  the  residence  of  the  creditor  or  own- 
er, and  that  the  situs  of  the  debt  is  that 
of  the  owner,  and  that  it  is  not  property 
in  the  state  of  its  debtor.  Mackay  v.  San 
Francisco,  128  Cal.  678,  61  Pac.  382. 

As  is  stated  in  Goldgart  v.  People,  106 
111.  26,  it  is  "credits,  and  not  "debts," 
that  is  the  subject  of  taxation. 

Debts  of  every  kind  and  nature-  due  from 
persons  having  a  domicil  in  Indiana  to  per- 
sons not  domiciled  in  that  state,  on  the  day 
named  in  the  statute,  unless  in  the  hands 
of  an  agent  doing  business  in  the  state, 
have  no  situs  in  the  state,  but  their  situs 
is  where  the  creditor  has  his  domicil,  and 
they  are  not  taxable  in  Indiana.  Foresman 
V.  Byrns,  68  Ind.  247. 

A  debt  to  a  nonresident  of  a  state  is  not 
liable  to  be  taxed  by  the  state  in  which  he 
does  not  reside,  although  the  debtor  resides 
therein.  The  creditor  cannot  be  taxed  be- 
cause he  is  not  within  the  jurisdiction;  and 
the  debt  cannot  be  taxed  in  the  debtor's 
hands  through  any  fiction  of  the  law  which 
is  to  treat  it  as  being  for  tl)is  purpose  the 
property  of  the  debtor.  Debts  are  not  prop- 
erty of  the  debtor  in  any  sense;  they  are 
the  obligations  of  the  debtor,  and  only 
possess  value  in  the  hands  of  tlie  creditor. 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  760,  16  L.H.A.  56, 
11  So.  91. 

So,  the  mere  right  of  a  nonresident  to 
receive  of  a  city  within  the  state  the  prin- 
cipal or  interest  on  stock  issued  by  it  is  a 
right  personal  to  him,  and  is  not  subject  to 
taxation  in  the  state.  Baltimore  v.  Ilussey, 
67  Md.  112,  9  Atl.  19. 

Credits  owned  by  a  nonresident  of  the 
state  are  not  taxable  here  unless  thoy  are 
held  within  the  state  by  a  guardian,  trustee, 
or  agent  of  the  owner,  by  whom  they  must 
be  returned  for  taxation.  Grant  v.  Jones, 
39  Ohio  St.  506. 

Bonds  issued  by  a  railroad  company,  but 
owned  by  nonresidents,  are  not  taxable  in 
L.B.A.1915C. 


the  state  in  which  the  corporation  is  domi- 
ciled. South  Nashville  Street  R.  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.R.A.  853,  11  S. 
W.  348;  Com.  v.  Chesapeake  &  0.  R.  Co. 
27  Graft.  344. 

Intangible  personal  property  has  no  in- 
dependent situs,  but  follows  that  of  its  own- 
er, and  can  be  taxed  only  where  the  owner 
resides.  The  debts  of  a  corporation,  like 
those  of  an  individual,  arc  the  property  of 
its  creditors,  and  can  have  no  locality  sev- 
ered from  the  person  to  whom  they  are 
due.  State  v.  Clement  Nat.  Bank,  84  Vt. 
167,  78  Atl.  944,  Ann.  Cas.  1912D,  22. 

Nor  does  the  fact  that  a  debt  due  a  non- 
resident is  secured  by  a  mortgage  upon 
real  property  at  the  debtor's  domicil  give 
the  debt  a  situs  for  property  taxation  at  the 
debtor's  domicil.  As  to  whether  the  mort- 
gage as  an  interest  in  real  property  may 
be  taxed  there,  see  infra.  III.  e. 

Bonds  of  a  railroad  company  belonging 
to  a  nonresident  are  not  subject  to  tax- 
ation in  the  state  of  which  the  railroad 
company  is  a  corporation,  although  secured 
by  a  mortgage  upon  real  property  in  that 
state,  which  transfers  no  title,  but  merely 
creates  a  lien  upon  the  property.  Cleve- 
land, P.  &  A.  R.  Co.  V.  Pennsylvania,  15 
Wall.  300,  21  L.  ed.  179.  To  the  same  effect 
is  South  Nashville  Street  R.  Co.  v.  Morrow, 
supra. 

The  locality  of  a  debt  for  the  purpose 
of  taxation  is  not  affected  by  the  fact  that 
it  is  secured  by  a  mortgagu  upon  real  es- 
tate situated  in  Illinois.  Kirtland  v.  Hotch- 
kiss, 100  U.  S.  491,  25  L.  ed.  558.  The 
question  was  whether  the  owner,  wlio  was 
domiciled  in  Connecticut,  was  subject  to 
taxation  in  that  state. 

A  debt  due  to  a  nonresident  of  Arizona, 
from  a  resident  thereof,  although  secured 
by  a  mortpaffe  upon  real  property  in  Ari- 
7,ona,  is  not  subject  to  taxation  there.  Ter- 
ritory v.  Delinquent  Tax  List,  3  Ariz,  17!l, 
24  Pac.  182. 

The  mere  fact  that  a  debt  is  secured  by 
a  mortgage  upon  real  property  within  the 
state  does  not  give  it  a  situs  for  tajuition 
within  the  state,  where  it  is  owed  to  a  non- 
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bond  was  at  the  domicil  of  the  owner. 
There  was  no  legislation  attempting  to  set 
aside  that  ordinary  rule  in  respect  to  the 
matter  of  situs.  On  the  contrary,  the  leg- 
islature of  the  state  of  Connecticut,  from 
which  the  case  came,  plainly  reaHirmcd  the 
rule,  and  the  court  in  its  opinion  summed 
up  the  case  in  these  words  (p.  4i)!))  : 
'Whether  the  state  of  Connecticut  shall 
measure  the  contribution  which  persons 
resident  within  its  jurisdiction  shall  make 
by  way  of  taxes,  in  return  for  the  pro- 
tection it  aftords  them,  by  the  value  of  the 
credits,  oboses  in  action,  bonds,  or  stocks 
which  they  may  own  ( other  than  such  as 
are  exempted  or  protected  from  taxation 
under  the  Constitution  and  laws  of  the 
United  States),  is  a  matter  which  concerns 


only  the  people  of  that  state,  with  which 
the  Federal  government  cannot  rightfully 
interfere.' "  See  also  Kidd  v.  Alabama, 
188  U.  S.  730,  47  L.  cd.  609,  23  Sup.  Ct. 
Rep.  401. 

But,  as  we  have  seen,  the  jurisdiction  of 
the  state  of  his  domicil,  over  the  creditor's 
person,  does  not  exclude  the  power  of  an- 
other state  in  which  he  transacts  his  busi- 
ness, to  lay  a  tax  upon  the  credits  tliere 
accruing  to  him  against  resident  debtors, 
and  thus  to  enforce  contribution  for  the 
support  of  the  government  under  whose  pro- 
tection his  affairs  are  conducted.  And  that 
the  jurisdiction  of  the  latter  state  rests 
upon  considerations  which  are  more  funda- 
mental than  that  notes  have  been  given, 
or  that  the  credits  are  evidenced   in  any 


resident  of  the  state.     State  ▼.  Smith,  68 
Miss.  79,  8  So.  294. 

The  fact  that  credits  owned  by  a  non- 
resident Are  secured  by  mortgage  on  real 
estate  within  the  state  does  not  cliange  the 
rule  that  credits  are  to  be  taxed  at  the  resi- 
dence of  the  creditor,  and  not  of  the 
debtor."   Grant  v.  Jones,  39  Ohio  St.  606. 

That  a  debt  is  secured  by  a  mortgage 
upon  real  estate  docs  not  subject  it  to  tax- 
ation within  the  state,  if  it  is  owed  to  a 
nonresident.  Mvers  v.  Seaberger,  46  Ohio 
St.  232,  12  N.  E.  396. 

Credits  evidenced  by  notes,  mortgages, 
etc.,  are  subject  to  taxation  where  the  own- 
er resides,  and  not  where  the  debtor  resides. 
Lee  v.  Dawson,  8  Ohio  C.  C.  365,  4  Ohio  C. 
D.  442. 

In  Maltby  v.  Reading  &  C.  R.  Co.  62  Pa. 
140;  Pittsburg,  Ft.  W.  &  C.  R.  Co.  v.  Com. 
66  Pa.  73,  5  Am.  Rep.  344,  and  Susquehanna 
Canal  Co.  v.  Com.  72  Pa.  72,  the  power 
of  a  state  to  tax  interest  on  bonds,  whether 
owned  by  residents  or  nonresidents,  issued 
by  a  corporation  chartered  in  the  state, 
and  secured  by  property  in  the  state,  was 
upheld;  and  in  Pittsburg,  Ft.  W.  &  C.  R.  Co. 
v.  Com.  supra,  it  was  declared  in  effect  that 
the  fact  that  part  of  the  bonds  were  se- 
cured by  mortgage,  and  others  not,  had  no 
bearing,  since  the  road  on  which  the  whole 
debt  was  secured  was  protected  by  the 
state. 

These  cases,  however,  were  overruled  by 
State  Tax  on  Foreign-held  Bonds,  16  Wall. 
300,  21  L.  ed.  179,  holding  a  tax  under  a 
statute  of  Pennsylvania  substantially  like 
that  under  which  those  cases  were  decided 
was  invalid,  for  the  reason  that  the  situs 
of  the  debts  evidenced  by  the  bonds  was  at 
the  domicil  of  the  creditor,  and  not  of  the 
debtor. 

In  New  York,  L.  E.  4  W.  R.  Co.  v.  Penn- 
Rvlvania,  153  U.  8.  628,  38  L.  ed.  846,  14 
Sup.  Ct.  Kep.  952,  which  held  a  Pennsyl- 
vania statute  requiring  a  New  York  rail- 
road company  paying  interest  upon  its 
indebtedness  held  by  residents  of  Pennsyl- 
vania, to  deduct  from  the  interest  so  paid 
the  amount  assessed  upon  bonds  and  money,  I 
capital  in  the  hands  of  such  residents,  was  ' 
L.R.A.1915C. 


unconstitutional,  because  an  impairment  of 
the  obligation  of  a  contract  with  that  road, 
the  court  observed  that  if  the  case  involved 
any  question  as  to  the  authority  or  duty 
of  the  company  to  deduct  anything  from  the 
interest  paid  on  its  scrip,  bonds  or  certifi- 
cates of  indebtedness  when  held  by  non- 
residents of  Pennsylvania,  the  case  of  State 
Tax  on  Foreign-held  Bonds  would  be  de- 
cisive against  the  state. 

Delaware  &  H.  Canal  Co.  v.  Pennsylvania, 
156  U.  S.  200,  39  L.  ed.  396,  15  Sup.  Ct. 
Rep.  358,  is  to  the  same  effect. 

b.  Independent  situs, 

Ohiter  statements  are  not  infrequently 
found,  especially  in  the  more  recent  cases, 
indicating  a  tendency  on  the  part  of  the 
courts  to  regard  bonds,  notes,  and  other 
forms  of  commercial  paper  as  constituting 
not  merely  evidence  of  property,  but  as 
property  itself,  thus  assimilating  them  to 
tangible  chattels  susceptible  of  an  actual 
situs  determined  by  their  physical  locality. 

Thus,  Justice  Holmes  in  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23 
Sup.  Ct.  Rep.  277,  a  case  involving  a  suc- 
cession tax,  and  not  a  property  tax,  and  so 
not  strictly  in  point  in  the  present  note, 
speaking  of  bonds  and  commercial  paper, 
said  that  the  debt  is  inseparable  from  the 
paper  which  declares  and  constittites  it,  by 
a  tradition  which  comes  down  from  more 
archaic  conditions;  and  employed  similar 
language  in  Wheeler  v.  Sohmer,  233  U.  S. 
434,  58  L.  ed.  1030,  34  Sup.  Ct.  Rep.  607, 
also  involving  a  succession,  and  not  a 
property,  lax. 

In  Walker  v.  Jack,  31  C.  C.  A.  462,  60 
U.  S.  App.  124,  88  Fed.  576,  reversing  79 
Fed.  138,  Judge  Taft  said  in  effect,  though 
his  remarks  were  o6i*er,  that  one  exception 
to  the  general  rule  that  intangible  personal 
property  can  be  taxed  only  at  the  domicil 
of  the  owner  is  in  case  of  a  chose  in  ac- 
tion represented  by  a  negotiable  bond,  prop- 
erty in  which  passes  by  delivery;  in  such 
case  the  evidence  of  title  is  in  such  form, 
and  is  so  important  an  element  of  the  value 
of  what  it  represents,  as  to  make  it  closely 
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particular  manner,  was  clearly  brought  out 
in  the  concluding  statement  of  the  opinion 
in  the  case  of  the  Metropolitan  L.  Ins.  Co. 
V.  New  Orleans,  205  U.  S.  402,  .51  L.  ed. 
856,  27  Sup.  Ct.  Rep.  499.  There  the  court 
said:  "Moreover,  neither  the  fiction  that 
personal  property  follows  the  domicil  of  its 
owner,  nor  the  doctrine  that  credits  evi- 
denced by  bonds  or  notes  may  have  the  situs 
of  the  latter,  can  be  allowed  to  obscure  the 
truth.  Blackstone  v.  Miller,  188  U.  S.  189, 
47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277.  We 
are  not  dealing  here  merely  with  a  single 
credit  or  a  series  of  separate  credits,  but 
with  a  business.  The  insurance  company 
chose  to  enter  into  th«  business  of  lending 
money  within  the  state  of  Louisiana,  and 


employed  a  local  agent  to  conduct  that 
business.  It  was  conducted  under  the  laws 
of  the  state.  The  state  undertook  to  tax 
the  capital  employed  in  the  business  precise- 
ly as  it  taxed  the  capital  of  its  own  citizens 
in  like  situations.  For  the  purpose  of  arriv- 
ing at  the  amount  of  capital  actually- 
employed,  it  caused  the  credits  arising  out 
of  the  business  to  be  assessed.  We  think 
the  state  had  the  power  to  do  this,  and  that 
the  foreigner  doing  business  cannot  escape 
taxation  upon  his  capital  by  removing  tem- 
porarily from  the  state  evidences  of  credits 
in  the  form  of  notes.  Under  such  circum- 
stances, they  have  a  taxable  situs  in  the 
state  of  their  origin."  Equally,  then,  had 
the  state  the  power  to  tax  the  premium  ac- 


analogous  to  tangible  property,  and  to  give 
it  a  situs  for  taxation  where  the  negotiable 
evidence  of  its  existence  actually  is,  even 
though  the  owner  may  live  elsewhere. 

So,  in  Blain  v.  Jrby,  25  Kan.  501,  holding 
that  promissory  notes  and  mortgages  are 
goods  and  chattels  within  the  meaning  of 
the  tax  law,  and  may  be  levied  upon  as 
such  under  a  tax  warrant,  the  court  ob- 
served that  they  have  such  an  independent 
situs  that  they  may  be  taxed  where  they 
are  situated. 

The  opinion  in  People  ex  rel.  Westbrook 
V.  Ogdensburgh,  48  N.  Y.  390,  holding  that 
notes,  bonds,  and  money  due  on  contracts 
for  the  sale  of  real  property,  the  papers  be- 
ing in  the  hands  of  a  general  agent  of  the 
nonresident  owner,  were  subject  to  taxation 
in  New  York,  apparently  implies  that  the 
notes,  bonds,  and  other  contractus  for  the 
payment  of  money  are  to  be  treated  in  law 
as  personal  property  having  a  situs  where 
they  may  be  found.  In  this  connection  the 
court  said  that,  while  for  some  purposes  in 
law,  by  a  legal  fiction,  such  property  fol- 
lows the  pei-8on  of  the  creditor  and  exists 
where  he  mav  be  found,  yet  it  has  been 
settled  that  ior  the  purposes  of  taxation 
this  legal  fiction  does  not  to  the  full  extent 
apply,  and  that  such  property  belonging  to 
a  nonresident  creditor  may  he  taxed  in  the 
place  where  the  obligations  are  held  by 
liis  agent,  citing  among  other  cases  Catlin 
V.  Hull,  21  Vt.  152.  It  does  not  appear  in 
this  case  that  the  credits  in  question  were 
used  in  the  connection  with  the  business  of 
loaning  and  rcloaning  money,  nor  do  other 
circumstances  appear  which  would  be  suf- 
ficient to  give  them  a  business  situs  accord- 
ing to  the  cases  cited  infra.  III,  c. 

It  is  settled  that  for  the  purposes  of 
taxation  of  promissory  notes  and  similar 
instruments  for  the  payment  of  the  money, 
where  the  "debt  is  inseparable  from  the 
paper  which  declares  and  constitutes  it," 
the  situs  is  the  place  where  it  is  actually 
and  physically  held.  People  ex  rel.  Burke 
v.  Wells,  184  N.  Y.  275,  12  L.R.A.(N.S.) 
905,  121  Am.  St.  Rep.  840,  77  N.  E.  19. 
This  case  was  affirmed  by  the  United  States 
Supreme  Court  in  208  U.  S.  14,  52  L.  ed. 
370,  28  Sup.  Ct.  Rep.  193. 
L.R.A.1915C. 


In  State  y.  Fidelity  4.  D.  Co.  35  Tex.  Civ. 
App.  214,  80  S.  W.  544,  the  court  expressed 
the  opinion  that  municipal  bonds  and  se- 
curities, when  properly  executed,  assume  a 
concrete  form  which  gives  them  a  tangible 
status  and  situs  for  taxation. 

Notwithstanding  tliese  statements  and 
others  which  might  be  referred  to,  it  is  be- 
lieved that  few,  if  any,  cases  can  be  found 
in  which  the  result  necessarily  depended 
upon  the  ascription  of  an  independent  situs 
for  property  taxation  to  commercial  pa- 
per; in  other  words,  in  which  a  situs  in 
a  particular  locality  was  aflirmed  solely  be- 
cause of  the  physical  presence  of  such 
paper,  or  denied  because  of  its  absence, 
though  in  many  cases  the  physical  location 
of  the  paper  has  been  of  more  or  less  im- 
portance, in  connection  with  other  circum- 
stances, in  determining  whether  the  credits 
represented  thereby  had  a  local  or  "buai- 
ness  situs"  for  taxation  apart  from  the 
domicil  of  the  creditor. 

The  cases  generally  cited  in  support  of 
the  view  that  such  paper,  like  tangible 
chattels,  has  an  independent  situs  of  its 
own  determinable  by  its  physical  locality, 
are  those  holding  that  certain  credits  evi- 
denced by  notes  or  other  commercial  paper 
have  a  situs  for  taxation  in  a  state  other 
than  the  domicil  of  the  owner.  In  many 
of  these  cases,  the  fact  that  the  notes  or 
other  securities  were  physically  present  in 
the  taxing  state  is  mentioned,  and  not  in- 
frequently emphasized,  as  a  relevant  fact; 
and  occasionally  there  are  intimations  that 
the  paper  was  regarded  as  property  of  a 
tangible  or  quasi  tangible  character.  But 
it  will  be  found  in  nearly,  if  not  quite,  all 
the  cases  in  which  a  local  situs  for  property 
taxation  was  affirmed,  that  the  credits  evi- 
denced by  the  paper  were  used  in  connection 
with  a  local  business  involving  the  invest- 
ment and  reinvestment  of  funds;  and  that 
it  was  that  fact,  and  not  merely  the  physi- 
cal presence  of  the  paper,  that  gave  the 
credits  their  local  situs;  and  when  the  facta 
necessary  to  show  the  use  of  the  credits  in 
such  a  local  business  were  lacking,  it  will 
uniformly  be  found  that  local  situs  for 
taxation  was  denied,  even  though  the  notes 
or  other  securities  representing  the  credits 
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counts  here  involved.  They  were  not  with- 
drawn from  its  constitutional  authority, 
either  by  reason  of  the  fact  that  they  were 
payable  in  consideration  of  insurance,  in- 
stead of  loans  or  goods  sold,  or  by  the 
circumstance  that  the  credits  were  not 
evidenced  by  written  instruments.  Tlicy 
were  none  the  less  enforceable  credits  aris- 
ing in  the  local  business. 
.  It  is  also  urged  that  the  assessment  was 
excessive.  This  question  was  not  suitably 
presented  in  the  state  court,  for  the  suit 
was  brought  for  the  cancelation  of  the  en- 
tire assessment  upon  the  ground  that,  as 
a  whole,  it  was  without  warrant  of  law, 
or,  if  within  the  statute,  was  beyond  the 
power  of  the  legislature  to  authorize.    It  is 


said  that,  so  far  as  the  assessment  was  in 
excess  of  the  actual  credits,  it  was  a  nullity, 
as  one  of  property  not  in  existence.  The 
subject  of  the  assessment,  however,  was  a 
class  of  credits  whicli  was  within  the  tax- 
ing power,  and  the  question  is  one  of 
amount.  Proper  opportunity  was  afforded 
for  its  correction  if  it  was  too  great;  and 
if  the  plaintiff  in  error  had  seasonably 
sought  a  reduction,  availing  itself  of  the 
remedy  that  was  open  to  it  under  the  state 
law,  it  could  have  obtained  appropriate  re- 
lief. Orient  Ins.  Co.  v.  Board  of  Assessors,. 
124  La.  872,  60  So.  778.  In  no  aspect  of 
the  case  can  it  be  said  that  there  was  want 
of  due  process  of  law. 

The  judgment  is  affirmed. 


were  physically  present.  See,  for  example, 
cases  cited  infra.  III.  c,  which  deny  a  local 
situs  to  credits  evidenced  by  notes  or  other 
securities  held  in  a  state  for  collection  and 
remittance  of  proceeds,  and  with  a  view  to 
reinvestment. 

It  may,  perhaps,  be  said  that  some,  at 
least,  of  the  cases  just  referred  to,  do  not 
necessarily  negative  the  view  that  such 
paper  may,  like  tangible  chattels,  have  an 
independent  situs  determinable  by  physical 
locality,  since  its  location  within  the  state 
was  merely  temporary  or  transient,  and  not 
of  a  character  sufficient  to  give  even  tan- 
gible chattels  a  situs  apart  from  the  own- 
er's domicil.  But,  however  that  may  be,  it 
is  clear  that  the  cases  cannot  properly  be 
regarded  as  affirmative  authority  for  the 
view.  And  this  is  still  clearer  when  it  is 
observed  that  other  cases  in  which  it  ap- 
peared that  the  credits  were  used  in  the 
state  in  a  local  business  involving  invest- 
ment or  reinvestment  of  funds,  a  local  situs 
was  assigned  to  them,  notwithstanding  that 
the  notes  or  other  paper  evidences  tnereof 
were  not  physically  present  in  the  taxing 
state,  but  were  held  at  the  domicil  of  the 
owner.  See,  for  example.  Travelers'  Ins. 
Co.  V.  Board  of  Assessors,  122  La.  129,  24 
L.R.A.(N.S.)  388,  47  So.  439,  infra;  Met- 
ropolitan L.  Ins.  Co.  V.  New  Orleans,  205 
U.  S.  396,  51  L.  ed.  853,  27  Sup.  Ct.  Rep. 
499.  Or  even  though  the  credits  had  not 
been  reduced  to  a  concrete  form  at  all. 
LivEEPOoi.  &  L.  &  G.  Iks.  Co.  v.  Boabd  o» 

ASSESSOBS. 

There  is  an  intimation  in  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23  Sup. 
Ct.  Rep.  277,  that  the  decision  in  State  Tax 
on  Foreign-held  Bonds,  16  Wall.  300,  21  L. 
ed.  179  (the  leading  case  in  support  of  the 
doctrine  that  the  situs  of  a  debt  for  prop- 
erty taxation  is  at  the  domicil  of  the  cred- 
itor, and  not  of  the  debtor),  has  been  cut 
down  by  later  cases  to  the  point  that  bonds 
and  negotiable  instruments,  which  are  more 
than  mere  evidences  of  debts,  are  not  sub- 
ject to  taxation  when  they  are  not  sep- 
arated from  the  possession  of  the  owner; 
and  the  opinion  in  the  Blackstone  Case 
seems  to  assume  that  the  decision  in  the 
case  referred  to  rested  upon  the  ground 
L.R.A.1915C. 


that  the  debt  was  inseparable  from  the 
paper  (bonds)  which  declared  and  consti- 
tuted it.  This,  however,  seems  to  involve  a 
misapprehension  of  the  ground  of  that  de- 
cision. The  opinion  by  Justice  Field  in 
State  Tax  on  Foreign-held  Bonds  squarely 
places  the  decision,  not  upon  the  ground 
that  the  situs  followed  the  paper,  but  upon 
the  ground  that  the  situs  was  at  the  cred- 
itor's domicil.  Indeed,  he  expressly  nega- 
tives the  idea  tliat  the  situs  of  the  debts  in 
question  was  determined  by  the  place  where- 
the  bonds  might  be.  After  stating  that 
public  securities  consisting  of  state  bonds, 
and  bonds  of  municipal  bodies  and  circu- 
lating notes  of  banking  institutions,  have 
acquired  the  charact^-r  of,  and  are  treated 
as,  property  in  the  place  where  they  are- 
found,  he  said:  "But  other  personal  prop- 
erty, consisting  of  bonds,  mortgages,  and 
debts,  generally  has  no  situs  independent 
of  the  domicil  of  the  owner,"  and  added, 
obviously  merely  as  a  matter  of  caution, 
"and  certainly  can  have  none  where  the  in- 
struments, as  in  the  present  case,  consti- 
tuting the  evidences  of  debts,  are  not  sep- 
arated from  the  possession  of  the  owner." 

Nor  do  the  cases  of  Savings  &  L.  Soc. 
V.  Multnomah  County,  169  U.  S.  421,  42  L. 
ed.  803,  18  Sup.  Ct.  Rep.  302,  and  New 
Orleans  v.  Stempel,  175  U.  S.  309,  44  L. 
ed.  174,  20  Sup.  Ct.  Rep.  110,  which  Jus- 
tice Holmes  cites  in  support  of  his  state- 
ment that  the  decision  in  State  Tax  on 
Foreign-held  Bonds  had  been  cut  down  to 
the  point  indicated  by  him,  support  that 
view.  The  first  case  merely  held  that  a 
nonresident  mortgagee's  interest  under  a 
mortgage  securing  the  debt  may  be  sub- 
jected to  local  taxation;  and  the  second, 
that  credits  may  be  subjected  to  taxation 
in  a  state  other  than  the  owner's  domicil 
under  circumstances  sufficient  to  give  them 
a  business  situs. 

The  question  whether  commercial  paper 
is,  like  tangible  chattels,  susceptible  of  an 
independent  situs,  is  perhaps  not  of  as 
great  importance  as  might  at  first  appear, 
for  the  reason  that  even  if  it  were  to  be 
conceded  that  such  paper  is  to  be  regarded 
not  merely  as  evidence  of  property,  but 
as   property    itself,    and   so,    like    tangible 
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CLAY  ROBINSON  &  COMPANY 

y. 
DOUGLAS  COUNTY  et  al.,  Appte. 

(88  Neb.  363,  129  N.  W.  548.) 

Tax  —  foreign  partnership  —  credits. 

1.  The  credits  of  a  partnership  engaged 
in  the  live  stock  commission  and  money 
loaning  business,  that  maintains  but  one 
ofBce  in  Nebraska,  are  subject  to  taxation 
in  the  county,  township,  precinct,  city,  and 
school  district  where  that  office  is  located. 
Same  —  doctrine  of  movablea. 

2.  The  doctrine  that  movables  follow  the 
person  will  not  be  applied  so  as  to  defeat 

Headnotea  by  Root,  J. 


the  taxation  of  partnership  credits  evi- 
denced by  promissory  notes  executed  by 
residents  of  Nebraska  and  payable  in  Chi- 
cago to  a  partnership  transacting  business 
in  this  state,  where  it  appears  that  the 
payee  for  many  years  has  maintained  and 
still  maintains  an  office  and  a  place  of 
business  in  Nebraska  in  charge  of  an  agent, 
through  whom  the  loans  evidenced  by  the 
notes  were  negotiated,  and  at  which  place 
an  extensive  commission  business  is  trans- 
acted by  the  partnership. 

(January  24,  1911.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty vacating  an  order  of  the  County  Board 
of    Bkjualization    which    increased    the    as- 


chattels,  susceptible  of  an  independent  situs 
determined  by  physical  locality,  still,  even 
upon  the  principles  applicable  to  tangible 
chattels,  in  order  to  assign  a  local  situs  to 
the  paper  apart  from  the  domicil  of  the 
owner,  there  must  be  some  degree  of  per- 
manency in  its  location,  its  presence  for  a 
temporary  or  transient  purpose  not  being 
sufficient.  Considering  the  class  of  prop- 
erty to  which  it  belongs,  the  facts  in- 
voked to  negative  a  mere  transient  or 
temporary  presence  would  often  be  suffi- 
cient to  establish  a  "business  situs"  suf- 
ficient to  subject  the  credits  to  taxation 
independently  of  the  theory  of  independent 
situs.  Probably  in  some  cases,  however, — 
possibly  when  the  paper  is  held  merely  for 
collection, — the  adoption  of  the  theory  of 
an  independent  situs  might  give  the  paper 
an  independent  local  situs  for  taxation,  al- 
though the  other  circumstances  were  not 
sufficient  to  give  it  a  "business  situs."  But, 
as  already  stated,  there  is  very  little  except 
obiter  dicta  in  support  of  the  theory,  at 
least  as  applied  to  property  taxation. 

In  Kirtland  v.  Hotchkiss,  100  U.  S.  491, 
25  L.  ed.  558,  Mr.  Justice  Harlan  observed 
that  a  bond,  wherever  actually  held  or  de- 
posited, is  at  fjcst  only  evidence  of  the  debt, 
not  the  debt  itself;  that  the  bond  may  be 
destroyed,  but  the  right — the  right  to  de- 
mand the  repayment  of  the  money  loaned 
with  the  stipulated  interest — remains.  In 
this  case,  however,  the  question  was  merely 
whether  the  bond  had  a  situs  for  taxation 
at  the  domicil  of  the  owner,  notwithstand- 
ing that  it  was  secured  by  a  mortgage  upon 
real  property  in  another  state.  The  report 
did  not  show  where  the  bond  itself  was 
physically  held,  and  nothing  turned  on  that 
point. 

In  Wheeler  v.  Sohmer,  233  U.  S.  4.34,  58 
L.  ed.  1030,  34  Sup.  Ct.  Rep.  607,  it  was 
held  by  a  majority  of  the  court  that  a 
transfer  tax  upon  promissory  notes  left  by 
a  nonresident  testator  in  a  safe  deposit  box 
in  New  York,  although  such  notes  were 
made  either  by  a  resident  of  Chicago,  se- 
cured by  mortgages  of  Chicago  land  to  Illi- 
nois trustees,  or  by  a  Virginia  corporation, 
was  not  contrary  to  due  process  of  law. 
L.B.A.1915C. 


The  opinion  of  Mr.  Justice  Holmes  appar- 
ently treats  the  question  in  the  same  way 
as  if  the  tax  were  on  property  rather  than 
on  a  transfer,  and  takes  the  position  that 
negotiable  paper  has  such  tangibility  as  to 
be  of  itself  a  taxable  entity  apart  from  the 
debt  it  represents.  A  majority  of  the  court, 
however,  were  opposed  to  that  view,  at  least 
as  applied  to  a  tax  upon  property.  Mr. 
Justice  McKenna,  while  concurring  in  the 
result,  expressly  repudiated  the  view  that 
negotiable  paper  had  such  tangibility  as  to 
be  of  itself  a  taxable  entity  for  the  pur- 
poses of  property  taxation.  Mr.  Justice 
Pitney  concurred  in  his  opinion;  and  the 
chief  justice  and  Mr.  Justice  Van  Devanter 
went  further  and  held  that  the  view  taken 
in  Justice  McKenna's  opinion  as  to  prop- 
erty taxation  applied  even  to  an  inherit- 
ance and  tran.ifer  tax. 

In  reviewing  former  decisions  of  the 
court  as  to  the  situs  of  debts  for  taxation, 
Justice  McKenna  said:  "It  was  the  situs 
of  the  debt  which  determined  the  legality 
of  the  taxation  in  all  of  the  cases,  and 
united  them  under  the  principle  expressed 
in  Metropolitan  L.  Ins.  Co.  ▼.  New  Orleans, 
206  U.  S.  396,  51  L.  ed.  853,  27  Sup.  Ct 
Rep.  499,  that  the  law  regards  the  place 
of  the  origin  of  negotiable  paper  as  its 
true  home,  to  which  it  will  return  to  be 
paid,  and  its  temporary  absence  can  be  left 
out  of  account.  They  do  not  support  the 
broad  proposition  that  to  negotiable  paper 
can  be  ascribed  such  tangibility  and  entity 
as  so  to  make  it  a  taxable  object  of  itself  in 
a  jurisdiction  other  than  that  of  the  obliga- 
tion it  represents.  This  broad  generality  is 
necessary  to  sustain  the  tax  in  the  present 
case  if  it  can  be  regarded  a  direct  tax  on 
property,  for  Illinois,  not  New  York,  is  the 
situs  of  the  debts  of  which  the  notes  taxed 
are  the  evidence  and  of  the  mortgages 
which  secured  them." 

That  the  mere  physical  presence  of  evi- 
dences of  debts,  at  "least  of  notes,  within 
a  jurisdiction,  will,  apart  from  other  facts 
tending  to  give  them  a  local  situs,  subject 
them  to  taxation,  is  denied  in  Buck  v. 
Beach,  200  U.  S.  392,  61  L.  ed.  1106,  27 
Sup.  Ct  Rep.  712,  11  Ann.  Cas.  782,  le- 
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sessed  valuation  of  plaintiff's  credits.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  P.  English  and  Alfred 
G.  Ellick,  for  appellants: 

A  foreigner  engaged  in  the  money  loan- 
ing business  in  this  state  cannot  escape 
taxation  upon  his  capital  by  removing  tem- 
porarily from  the  state  the  evidences  of  the 
credits  in  the  form  of  notes  and  chattel 
mortgages. 

Finch  V.  York  County,  19  Neb.  50,  56  Am. 
Rep.  741,  26  N.  W.  589;  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  395,  61 
L.  ed.  853,  27  Sup.  Ct.  Rep.  499;  Travelers' 
Ins.  Co.  V.  Board  of  Assessors,  122  La.  129, 
24  L.R.A.(N.S.)  388,  47  So.  439;  National 
F.  Ins.  Co.  V.  Board  of  Assessors,  121  La. 


108,  126  Am.  St.  Rep.  313,  46  So.  117; 
General  Electric  Co.  v.  Board  of  Assessors, 
121  La.  110,  46  So.  122;  New  England  Mut. 
L.  Ins.  Co.  V.  Board  of  Assessors,  121  La. 
1068,  26  L.R.A.(N.8.)  1120,  47  So.  27. 
Messrs.  Crofoot  *  Scott,  for  appellee: 
In  the  absence  of  a  statute  which,  in 
plain  terms,  fixes  a  different  situs,  intangi- 
ble property,  such  as  a  claim  for  money 
loaned,  has  a  situs  only  at  the  domicil  of 
its  owner. 

I  Desty,  Taxn.  326;  Worthington  v.  Se- 
bastian, 25  Ohio  St.  10;  People  v.  Eastman, 
25  CaL  601;  Boyd  v.  Selma,  96  Ala.  144, 
16  L.RJV.  729,  11  So.  393;  Barber  Asphalt 
Paving  Co.  t.  New  Orleans,  41  La.  Ann. 
1015,  6  So.  794;  Babcocic  v.  Board  of  Equal- 
ization, 65  Iowa,  110,  21  N.  W.  207;  Hayne 


versing  164  Iiid.  37,  108  Am.  St.  Rep. 
272,  71  N.  E.  063.  It  is  intimated,  how- 
ever, that  the  result  might  be  different  as 
to  public  securities  consisting  of  state 
bonds,  bonds  of  municipal  bodies,  and  cir- 
culating notes  of  banking  institutions. 
This  intimation  is  in  accordance  with  a 
similar  intimation  in  State  Tax  on  Foreign- 
held  Bonds,  15  Wall.  300,  21  L.  ed.  179. 

And  so,  in  Re  Fair,  128  Cal.  607,  61 
Pac.  184,  holding  that  railroad  bonds  be- 
longing to  a  resident,  though  never  physi- 
cally present  in  California,  but  kept  in  the 
city  of  New  York  or  elsewhere  in  the  East, 
not,  however,  in  the  course  of  a  business, 
were  subject  to  taxation  at  the  domicil  of 
the  owner,  the  court  in  reply  to  the  argu- 
ment that  the  bonds  in  question  had  been 
assimilated  to  corporeal  chattels,  and  ac- 
quired the  character  of  tangible,  visible 
property  with  reference  to  taxation,  said 
that  it  could  not  accede  to  the  proposi- 
tion in  its  generality;  that  there  is  a  great 
difference  Iwtween  such  bonds  and  tangible 
goods;  if  a  domestic  animal  perishes,  or  if 
a  ship  is  lost,  that  much  property  has 
ceased  to  exist,  and  the  owner  is  poorer 
by  the  value  of  the  same;  if,  however,  the 
bonds  evidencing  a  debt  are  destroyed,  the 
debt  is  not  affected;  tlie  owner  may  still 
collect  both  principal  and  interest  thereof; 
not  the  paper  writing,  but  the  obligation  to 
pay  e.'cpresscd  by  it,  is  the  thing  of  value, 
and  in  the  nature  of  things  this  can  have 
no  actual  locality. 

In  Hunter  v.  Board  of  Super.  33  Iowa, 
376,  11  Am.  Rep.  132,  the  court,  in  sus- 
taining the  power  of  the  state  of  the  own- 
er's residence  to  tax  notes  kept  In  an- 
other state,  said:  "Now,  while  it  is  true 
that  promissory  notes  are  personal  ])rop- 
erty,  it  is  not  this  property  in  the  notes 
which  is  required  to  be  assessed,  but  tlie 
'money,  property,  or  labor  due'  thereon. 
The  money  due'  on  the  notes  is  personal 
property,  distinct  from  the  property  in  the 
notes.  The  notes  may  be  destroyed  with- 
out impairing  or  destroying  the  debt.  The 
notes  are  but  the  evidences  of  the  debt,  and 
as  such  are  personal  property.  They  are 
not,  however,  the  debt,  the  thing  the  law 
L.R.A.1915C, 


requires  to  be  assessed  for  taxation.  While 
they  are  the  best,  they  are  not  the  only 
evidence  of  the  debt.  If  the  notes  consti- 
tuted the  sole  property  or  right,  a  destruc- 
tion of  the  notes  would  be  a  destruction 
of  the  property,  as  in  the  case  of  a  horse 
or  a  wagon.  But  the  notes  may  be  de- 
stroyed and  the  right  still  subsist  un- 
impaired: So,  also,  the  right  may  be 
perfect  without  the  existence  of  notes.  It 
is  the  'money,  property,  or  labor  due  on 
contract,'  that  constitutes  the  property 
the  law  requires  to  l>e  assessed,  and  it 
makes  no  difference  whether  the  contract 
be  in  writing  or  rests  in  parol.  The  'credit', 
or  the  debt  due  is  the  property  to  be  taxed,' 
and  not  the  evidence  thereof,  although  such 
evidence,  if  in  writing,  may  be  personal 
property.  Tlie  property  in  the  evidence  of 
the  debt  is  not  taxable,  and  hence,  whether 
the  'credit'  or  'debt  due'  was  or  was  not 
subject  to  taxation  at  the  time  cannot  be 
determined  alone  by  the  situs  of  the  evi- 
dence." 

.  The  doctrine  that  the  debt  evidenced  by 
a  note  or  secured  by  a  mortgage  is  the 
substantial  element  of  the  owner's  taxa- 
ble property,  that  the  note  or  mortgage 
is  merely  evidence,  and  that  generally  the 
debt  and  its  evidence  have  no  independent 
situs  of  their  own,  is  now  so  strong  in  its 
own  credit  that  it  needs  no  sureties  by  way 
of  citation  of  authorities.  Johnson  Coun- 
tv  V.  Hewitt,  76  Kan.  816,  14  L.R.A.(N.S.) 
493,  93  Pac.  181.  i 

So,  it  was  said  in  Bullock  v.  Guilford, 
59  Vt.  !>\0,  9  Atl.  360,  that  "a  debt  sim- 
ply can  have  no  locality  separate  from  that 
of  the  party  to  whom  it  is  due.  State  Tax 
on  Foreign-held  Bonds,  supra.  The  situs 
of  a  debt  is  not  affected  by  tlie  locality 
of  the  security  [in  this  case  a  promissory 
note  and  mortgage] ;  it  is  still  with  the 
owner."  And  see  to  the  same  effect  John- 
son V.  Oregon  City,  3  Or.  13. 

c.  Business  situs. 

Notwithstanding  the  general  principle 
stated,  supra.  III.  a,  to  the  effect  that  the 
situs  of  credits  for  the  purposes  of  prop- 
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V.  Delieseeline,  3  M'Cord,  L.  374;  Daven- 
port V.  Mississippi  &  M.  R.  Co.  12  Iowa, 
539;  New  Albany  v.  Meekin,  56  Am.  Dec. 
623,  note;  South  Nashville  Street  R.  Co. 
V.  Morrow,  87  Tenn.  438,  2  L.R.A.  853,  11 
S.  W.  355;  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  323,  324,  21  L.  ed.  188. 

Where  a  claim  for  money  loaned  is  evi- 
denced by  promissory  notes  or  bonds  which 
are  actually  within  the  jurisdiction  of  the 
taxing  power  by  being  placed  with  a  local 
representative  having  full  power  over  the 
same,  a  theoretical  local  situs  may  exist 
under  the  provisions  of  a  statute  enacted 
with  that  object  in  view. 

Boyd  V.  Selma,  96  Ala.  144,  16  L.R.A. 
729,  11  So.  393;  People  use  of  Christian 
County   V.   Davis,    112   111.   272;    Finch   v. 


York  County,  19  Neb.  50,  66  Am.  Rep.  741, 
26  N.  W.  589;  People  ex  rel.  Westbrook  v. 
Ogdensburg,  48  N.  Y.  390;  Walker  v.  Jack, 
31  C.  C.  A.  462,  60  U.  S.  App.  124,  88  Fed. 
578;  Aachen  &,  M.  F.  Ins.  Co.  v.  Omaha,  72 
Neb.  522,  101  N.  W.  3;  Metropolitan  L. 
Ins.  Co.  V.  New  Orleans,  205  U.  S.  393,  51 
L.  ed.  853,  27  Sup.  Ct.  Rep.  499;  Bristol  v. 
Washington  County,  177  U.  S.  133,  44  L. 
ed.  701,  20  Sup.  Ct.  Rep.  585. 

Root,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of 
the  district  court  vacating  an  order  made 
by  the  board  of  equalization  of  Douglas 
county  which  increased  the  assessed  valua- 
tion of  the  plaintiff's  credits. 


erty  taxation  is  at  the  domicil  of  the 
creditor,  and  its  corollary  that  a  situs 
apart  from  the  creditor's  domicil  cannot 
rest  alone  upon  the  fact  that  the  debtor  is 
domiciled,  or  that  the  evidences  of  the  debt 
are  present,  within  the  taxing  state,  it  is 
well  established  that  in  some  circumstances, 
which  may  or  may  not  include  the  facts 
just  referred  to,  credits  may  be  assigned 
a  situs  for  property  taxation  in  a  state 
other  than  the  creditor's  domicil. 

It  is  impossible  to  formulate  in  com- 
prehensive and  precise  terms  a  general 
rule,  inclusive  and  exclusive,  which  will 
accurately  embody  the  facts  and  circum- 
stances necessary  to  give  credits  a  situs 
for  property  taxation  apart  from  the  credi- 
tor's domicil.  There  are,  however,  certain 
combinations  of  circumstances  upon  which 
such  a  situs,  commonly  known  as  a  "busi- 
ness situs,"  may  be  predicated.  Thus,  as 
stated  in  the  note  to  Mononogahela  River 
Consol.  Coal  i  Coke  Co.  v.  Board  of  Assess- 
ors, 2  L.R.A.(N.S.)  637,  it  is  within  the 
power  of  the  legislature  of  a  state  to  assign 
a  local  situs  for  the  purposes  of  property 
taxation  to  credits  belonging  to  nonresi- 
dents which  have  been  reduced  to  concrete 
form,  and  evidences  of  which  are  held  with- 
in the  state  in  the  hands  of  an  agent  for 
investment  and  reinvestment,  or  for  use 
in  a  business  conducted  within  the  state 
(see  cases  cited  in  note  in  2  L.R.A. (N.S.) 
637). 

A  few  variations  of  the  general  state- 
ment of  the  rule  follow. 

In  State  Assessors  v.  Comptoir  National 
d'Escompte,  191  U.  S.  388,  48  L.  ed.  232, 
24  Sup.  Ct.  Rep.  109,  Mr.  Justice  Day,  re- 
ferring to  earlier  cases  decided  by  that 
court,  said:  "From  these  cases  it  may  be 
taken  as  the  settled  law  of  this  court  that 
there  is  no  inhibition  in  the  Federal  Con- 
stitution against  the  right  of  the  state  to 
tax  property  in  the  shape  of  credits,  where 
the  same  are  evidenced  by  notes  or  obliga- 
tions held  within  the  state  in  the  hands  of 
an  agent  for  the  owner  for  the  purpose  of 
collection  or  renewal,  with  a  view  to  new 
loans  and  carrying  on  such  transactions  as 
a  permanent  business." 
L.R.A.1916C. 


In  Goldgart  v.  People,  106  III.  26,  the 
rule  is  stated  thus:  "If  the  owner  Is  ab- 
sent, but  the  credits  are  in  fact  here,  in 
the  hands  of  an  agent  for  renewal  or  col- 
lection, with  the  view  of  reloaning  the 
money  by  the  agent  as  a  permanent  busi- 
ness, they  have  a  situs  here  for  the  pur- 
pose of  taxation,  and  there  is  jurisdiction 
over  the  thing." 

An  exception  to  the  general  rule  that  the 
taxable  situs  of  credit  is  the  domicil  of 
the  owner  arises  when  the  instruments 
which  evidence  the  right  of  the  owner  to 
receive  the  indebtedness  which  constitutes 
the  credit  are  in  the  hands  of  an  agent  of 
the  owner  for  the  purpose  of  enabling  such 
agent  to  transact  the  business  of  the  own- 
er, in  which  business  the  credit  constitutes, 
as  it  were,  the  subject-matter  or  stock  in 
trade  of  such  business.  Matzenbaugh  v. 
People,  194  111.  108,  88  Am.  St.  Rep.  134, 
62  N.  E.  540.  To  the  same  effect  is  Real 
v.  People,  201  111.  469,  66  N.  E.  242. 

The  rule  as  to  business  situs  is  thus 
formulated  in  Re  Jefferson,  35  Minn.  215, 
28  N.  W.  256:  "A  credit,  which  cannot 
be  regarded  as  situated  in  a  place  merely 
because  the  debtor  resides  there,  must 
usually  be  considered  as  having  its  situs 
where  it  is  owned, — at  the  domicil  of  the 
creditor.  The  creditor,  however,  may  give 
it  a  business  situs  elsewhere,  as  where  he 
places  it  in  the  hands  of  an  agent  for 
collection  or  renewal,  with  a  view  to  reloan- 
ing the  money  and  keeping  it  invested  as 
a  permanent  business." 

It  is  thus  expressed  in  Adams  r.  Colonial 
i  U.  S.  Mortg.  Co.  82  Miss.  263,  17  L.R.A. 
(N.S.)  138,  100  Am.  St.  Rep.  633,  34  So. 
482:  "Wherever  the  money  of  a  lender  in 
one  state  is  by  the  principal  intrusted  to 
the  control .  of  an  agent  in  another  state, 
for  the  purpose  of  being  kept  in  the  latter 
state  and  loaned  out,  collected,  and  re- 
loaned,  or  habitually  kept  on  deposit  for 
safety  merely,  as  held  in  Re  Romaine,  127 
N.  Y.  80,  12  L.R.A.  408,  27  N.  E.  759,  so 
as  thus  to  remain  through  a  course  of 
dealing,  so  long  as  to  become  localized  as 
a  part  of  the  whole  mass  of  personal  prop- 
erty  in  the  latter  state,   such  money  ac- 
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The  facts  are  that  the  plaintiff  is  a  part- 
nership composed  of  five  persons,  all  non- 
residents of  Nebraska.  It  maintains  an 
oflice  in  South  Omaha,  and  transacts  busi- 
ness at  no  other  point  in  the  state,  but  its 
principal  place  of  business  is  in  Chicago. 
The  plaintiff  buys  and  sells  live  stock  upon 
commission,  and  loans  money  to  live  stock 
men.  The  plaintiff's  South  Omaha  offlee  is 
in  charge  of  a  Mr.  Reed,  and  this  gentle- 
man is  vested  with  great  discretion  in  mak- 
ing loans,  which  are  always  evidenced  by 
promissory  notes  payable  at  the  plaintiff's 
Chicago  office.  Whenever  a  loan  is  nego- 
tiated. Reed  draws  a  draft  on  the  plaintiff 
in  Chicago,  and  deposits  it  to  the  parteer- 
ship  credit  in  a  bank  in  South  Omaha 
where  it  keeps  an  account.     The  draft  is 


forthwith  honored,  and  a  check  is  drawn 
upon  that  bank  payable  to  the  .borrower. 
The  note  and  any  collateral  security  given 
by  the  borrower  are  immediately  transmit- 
ted to  Chicago,  and  there  remain  imtil  the 
debt  is  paid,  whereupon  they  are  returned 
to  Reed  for  the  debtor.  Notes  are  not  sent 
to  South  Omaha  for  collection,  but  Reed 
accepts  payments  thereon,  deposits  the  col- 
lections, and  immediately  transmits  the  pro- 
ceeds to  Chicago.  Occasionally  a  payment 
is  applied  to  satisfy  a  pending  application 
for  a  loan.  The  plaintiff  also  transacts  an 
extensive  live  stock  commiesi<Hi  business  in 
South  Omaha.  The  plaintiff  admitted  that 
during  the  year  involved  in  this  inquiry 
its  average  capital,  loaned  as  aforesaid  to 
residents  of  Nebraska,  equaled  $25,000,  the 


quires  what  is  known  as  a  'business  situs' 
for  the  purpose  of  taxation,  as  well  as  for 
certain  other  purposes  not  necessary  to  be 
dealt  with  here." 

And  in  Billinghurst  v.  Spink  County,  6 
S.  D.  84,  58  N.  W.  272,  it  is  said  a  non- 
resident who  sends  money  into  this  state, 
and  surrenders  its  possession  and  control 
to  agents  fully  authorized  to  loan,  invest, 
and  manage  the  same,  thereby  subjects  such 
property  to  the  jurisdiction  of  this  state 
for  the  purposes  of  taxation;  and  the  fic- 
tion as  to  the  situs  of  the  property  yields 
to  the  requirement  of  justice,  and  the  actual 
situs  is  the  place  where  the  property  is 
actually  situated. 

In  Catlin  v.  Hull,  21  Vt.  152,  the  court 
said:  "We  think  it  entirely  just  and  equi- 
table that,  if  persons  residing  abroad  bring 
their  property  and  invest  it  in  this  state 
for  the  purpose  of  deriving  profit  from  its 
use  and  employment  here,  and  thus  avail 
themselves  of  the  benefits  and  advantages 
of  our  laws  for  the  protection  of  their 
property,  their  property  should  yield  its 
due  proportion  towards  the  support  of  the 
government  which  thus  protects  it." 

While  the  fpregoing  statements,  and 
other  similar  statements  of  the  principle 
that  recognizes  a  "business  situs"  for 
credits  apart  from  the  creditor's  domicil, 
are  sufficiently  comprehensive  and  definite 
to  furnish  a  specific  rule  for  many  cases, 
they  are  not  exhaustive  as  to  the  circum- 
stances which  will  suffice  to  create  such  a 
"business  situs;"  nor  may  they  be  accepted 
without  qualification  so  far  as  they  imply 
that  the  facts  and  circumstances  which 
they  embody  are  indispensable  conditions  of 
such  a  situs. 

A  particular  case  is  apt  to  present  so 
many  facts  and  circumstances  bearing  more 
or  less  on  the  question  of  local  situs  that 
it  is  impossible  from  a  study  of  the  case 
alone  to  determine  precisely  which  are  re- 
garded as  decisive  and  indispensable,  and 
which  merely  incidental.  Even  when  the 
court  emphasizes  a  particular  circumstance, 
as,  for  example,  the  presence  of  the  evi- 
dences of  the  debt  within  the  taxing  juris- 
diction, or  the  fact  that  the  foreign  owner 
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was  repreetented  by  an  agent  in  the  taxing 
state,  it  does  not  necessarily  follow  that 
the  absence  of  such  fact  or  circumstance  in 
another  case  will  require  a  different  result. 
Before  dealing  with  the  cases  in  detail, 
an  effort  has  been  made  to  indicate  some- 
what generally  and  abstractly,  after  a  com- 
parative study  of  the  cases,  some  of  the 
elements  that  seem  to  be  indispensable  to 
a  "business  situs,"  and  some  which,  though 
very  often  present  in  the  cases  in  which 
such  a  situs  has  been  affirmed,  and  not  in- 
frequently incorporated  in  the  court's  state- 
ment of  the  rule  as  though  they  were 
necessary  elements  of  such  situs,  appear, 
when  the  cases  are  considered  as  a  whole, 
not  to  be  indispensable  in  all  cases. 

Continuity;   isolated  transactions. 

The  term  "business  situs,"  frequently  em- 
ployed by  the  courts  to  indicate  a  situs 
for  credits  apart  from  the  creditor's  domicil, 
though  not  very  precise  or  accurate  in  its 
import,  does  suggest  an  indispensable  con- 
dition of  such  a  situs,  that  is,  the  necessity 
of  something  like  a  general,  or  more  or  less 
continuous,  course  of  business  or  series  of 
transactions  within  the  state,  as  distin- 
guished from  mere  sporadic  and  isolated 
transactions  (see  cases  already  cited  in  this 
subdivision ) . 

In  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 205  U.  S.  395,  61  L.  ed.  853,  27  Sup. 
Ct.  Rep.  499,  affirming  115  La.  698,  9  L.R.A. 
(N.S.)  1240,  lie  Am.  St.  Rep.  179,  39  So. 
846,  the  court  said:  "We  are  not  dealing 
here  merely  with  a  single  credit  or  a  series 
of  separate  credits,  but  with  a  business." 

In  State  Assessors  v.  Comptoir  National 
d'Escompte,  191  U.  S.  388,  48  L.  ed.  232, 
24  Sup.  Ct.  Rep.  109,  the  court  emphasized 
the  fact  that  the  business  was  continuing  in 
its  character. 

In  Vicksburg  v.  Armour  Packing  Co.  — 
Miss.  — ,  24  So.  224,  the  court  observed 
that  the  question  as  to  what  constitutes  a 
business  situs  was  a  difficult  one,  but  from 
the  reports  on  the  subject  it  would  seem 
that  a  business  situs  is  connected  with  tile 
idea  of  more  or  less  permanency  of  loca- 
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•mount  of  the  assessed  valuation  in  dispute. 
The  plaintiff  contends  that  its  domicil  is  in 
Chicago,  that  the  situs  of  its  choses  in 
action  follows  its  person  to  that  domicil, 
and  that  the  board  had  no  power  to  sepa- 
tate  that  situs  from  the  plaintiff's  owner- 
ship so  as  to  establish  a  situs  in  Nebraska 
for  the  purposes  of  taxation. 

Section  1  of  article  9  of  the  Constitu- 
tion provides  that  "the  legislature  shall 
provide  such  revenues  as  may  be  needful 
by  levying  a  tax  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her,  or  its 
property  and  franchises,  the  value  to  be 
ascertained  in  such  manner  as  the  l^isla- 
ture  shall  direct."  Section  2,  chap.  77, 
art.  1,  Comp.  Stat.  1909,  declares  that  "the 


term  'personal  property'  includes  every 
tangible  and  intangible  thing  which  is  the 
subject  of  ownership  and  not  real  property 
as  defined  in  §  1  of  this  act."  Section  12 
provides:  "All  property  in  this  state  not 
expressly  exempt  therefrom  shall  be  subject 
to  taxation,"  etc.  Section  28  commands 
every  resident  adult  to  list  for  taxation  all 
of  his  "moneys,  credits,  bonds,  or  stocks, 
shares  of  stock,  .  .  .  and  all  other  per- 
sonal property,"  and  to  likewise  list  "all 
moneys  and  other  personal  property  invest- 
ed, loaned  or  otherwise  controlled  by  him 
as  the  agent  or  attorney,  or  on  account  of 
any  other  person  or  persons,  company,  or 
corporation  whatsoever,  and  all  moneys  de- 
posited subject  to  his  order,  .check  or  draft, 
and  credits  due  from  any  person,"  etc.    Sec- 


tion of  the  credits,  or  with  a  purpose  to 
incorporate  them  when  collected  into  the 
mass  of  property  of  the  state. 

In  Bertron  v.  New  Orleans,  131  La.  73, 
60  So.  19,  speaking  of  the  case  of  Metro- 
politan L.  Ins.  Co.  v.  New  Orleans,  supra, 
the  court  said  that  the  doctrine  has  been  ap- 
proved by  the  Supreme  Court  of  the  United 
States  in  a  number  of  cases  on  the  ground 
that  the  tax  was  on  the  business,  and  not 
on  a  single  credit  or  series  of  separate 
credits. 

While  the  last  statement  goes  too  far  if 
construed  to  mean  that  the  business,  and 
not  the  credits,  is  the  subject  of  the  tax, 
— for  in  practically  all  the  cases  cited  in 
this  note  the  tax  was  laid  upon  the  credits, 
or  at  least  upon  the  net  amount  of  credits, 
not  upon  the  business  as  such, — it  em- 
bodies a  very  important  limitation  of  the 
rule  in  relation  to  business  situs  of  credits, 
when  construed,  as  it  was  doubtless  in- 
tended to  be  construed,  as  emphasizing  the 
necessity  that  the  credits  which  are  the 
flub.iect  of  the  tax  be  related  to  something 
in  the  nature  of  a  business,  or  at  least  to 
an  agency  or  course  of  dealing,  of  a  more 
or  less  continuous  or  permanent  character. 

Mere  custody. 

Another  limitation  of  the  rule  as  to 
"business  situs,"  which  naturally  follows 
from  the  point  discussed  under  the  preced- 
ing lieading,  is  that  the  mere  presence  of 
the  evidences  of  the  credits  within  a  state 
for  safe-keeping,  or  their  mere  custody  by 
one  acting  in  a  clerical  capacity,  is  insutti- 
cient  to  give  them  a  situs  for  property  tax- 
ation apart  from  the  owner's  domicil. 

Thus,  bonds  temporarily  left  in  the  state 
for  safe-keeping  by  a  nonresident  owner  are 
not  subject  to  taxation  within  the  state. 
Ilerron  v.  Keeran,  59  Ind.  472,  26  Am.  Rep. 
87. 

To  establish  a  business  situs,  the  ele- 
ment of  separation  from  the  domicil  of 
the  owner  and  through  permanent  at- 
tachment to  some  foreign  locality  should 
appear,  together  with  some  business  use 
of  the  property  or  some  power  of  manag- 
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ing,  controlling,  or  dealing  with  it  in  a 
business  way.  A  merely  transitory  pres- 
ence in  a  foreign  state  or  a  naked  custody 
for  safe-keeping  is  not  enough.  Johnson 
County  V.  Hewitt,  76  Kau.  816,  14  L.K.A. 
(N.S.)  493,  93  Pac.  181. 

It  does  not  necessarily  follow  that  prop- 
erty owned  by  a  nonresident  principal,  m 
the  possession  of  a  resident  agent,  is  sub- 
ject to  assessment  or  taxation  in  the  state. 
Whether  it  is  so  or  not  depends  upon  how 
and  for  what  purpose  it  is  in  the  posses- 
sion of  the  agent.  When  it  is  attempted 
to  assess  property  in  the  possession  of  a 
person  who  is  not  the  real  owner  of  it,  but 
who  is  merely  holding  it  as  agent  or  bailee 
or  in  some  fiduciary  capacity,  the  petition 
or  statement  should  set  out  in  a  general 
way  facts  showing  the  liability  of  the  agent 
or  bailee  or  fiduciary  for  the  tax  on  the 
propertv.  Com.  v.  Green,  160  Ky.  339,  150 
S.  W.  353. 

The  point  that  mere  local  custody  of  the 
evidences  of  the  credits  is  not  suiiicient  to 
give  them  a  business  situs  is  well  illus- 
trated by  the  history  of  the  following  case: 
In  deference  to  the  decisions  of  the  state 
supreme  court,  it  was  held  in  Walker  v. 
Jack,  31  C.  C.  A.  462,  60  U.  S.  App.  124, 
88  Fed.  576,  reversing  79  Fed.  138,  that 
money  and  credits  belonging  to  a  nonresi- 
dent in  the  hands  of  an  agent  in  Ohio  for 
investment  were  subject  to  taxation  in  that 
state,  under  a  statute  providing  that  all 
moneys,  credits,  investments  of  persons  re- 
siding in  this  state  shall  be  subject  to  taixa- 
tion,  and  that  every  person  shall  list  all 
moiiey  invested,  loaned,  or  otherwise  con- 
trolled by  him  as  agent.  The  case  was 
disposed  of  as  if  it  had  arisen  on  demur- 
rer. Subsequently  it  was  heard  on  the 
evidence,  aod  it  was  then  held  by  the  cir- 
cuit court  (96  Fed.  578,  alTumed  in  40 
C.  C.  A.  689,  100  Fed.  1006),  that  the 
property  was  not  subject  to  taxation,  be- 
cause it  did  not  appear  that  the  agent  was 
in  possession  and  control  of  it  for  invest- 
ment and  reinvestment;  his  connection  with 
the  loans  being  rather  in  the  way  of  a  cleri- 
cal aid,  than  as  agent  in  possession  and 
control  for  investment  and  reinvestment. 


Digitized  by 


Google 


CLAY  ROBIKSON  &.  CO.  v.  DOUGLAS  COUNTY. 


927 


tion  29  provides  that  personal  property, 
with  certain  exceptions  not  applicable  to 
the  plaintiff's  case,  shall  be  listed  and  as- 
sessed "in  the  county,  precinct,  township, 
city,  village,  and  school  district  where  the 
owner  resides.  .  .  .  The  capital  stock 
and  franchise  of  corporations  and  persons 
.  .  .  shall  be  listed  and  taxed  .  .  . 
where  the  principal  office  or  place  of  busi- 
ness of  such  corporation  or  person  is  lo- 
cated within  this  state.  If  there  be  no 
principal  office  or  place  of  business  in  this 
state,  then  at  the  place  in  this  state  where 
any  such  corporation  or  person  transacts 
business."  Siection  44  provides:  "The 
property  of  banks  or  bankers,  or  other  com- 
panies, and  merchants  except  as  hereinafter 
specifically    provided    shall    be    listed    and 


taxed  in  the  county,  township,  precinct, 
city,  village  and  school  district  where  the 
business  is  done." 

A  partnership  is  an  entity  distinct  and 
separate  from  that  of  its  members,  and  is 
recognized  in  law  as  a  person.  Bichards  v. 
Leveille,  44  Xeb.  38,  62  N.  W.  304;  Camp- 
bell v.  Farmers'  &  M.  Bank,  49  Neb.  143, 
C8  N.  W.  344.  By  establishing  an  office  in 
South  Omaha  and  by  transacting  business 
at  that  point  for  many  years,  the  plaintiff 
acquired  a  domicil  in  this  state  for  all 
practical  purposes,  became  amenable  to  ha 
laws,  and  subject  to  taxation  upon  at  least 
BO  much  of  its  property  as  it  employed  and 
controlled  within  t)ie  state.  The  plaintiff 
does  not  contend  that  its  capital  invested  in 
Nebraska  loans  has  been  taxed  in  a  sister 


In  Carmody  v.  Clayton,  —  Tex.  Civ. 
App.  — ,  154  S.  W.  1067,  the  court  was 
of  the  opinion  that,  irrespective  of  the 
domicil  of  the  owner,  moneys,  notes,  and 
securities  had  a  permanent  situs  for  taxa- 
tion in  Texas,  because  they  were  kept  in  a 
bank  vault  there  and  were  removed  only 
temporarily  and  for  the  purpose  of  avoid- 
ing taxation.  It  is  to  be  observed  in  this 
case,  however,  that  the  owner  spent  much 
of  his  time  in  Texas,  and  as  a  matter  of 
fact  the  court  held  that  he  was  domiciled 
there  at  the  time  in  question,  so  tliat,  it 
was  not  really  necessary  to  assign  an  in- 
dependent situs  to  the  property  in  ques- 
tion in  order  to  subject  it  to  taxation. 

But  it  has  been  held  that  property  be- 
longing to  a  nonresident  in  the  hands  of 
an  agent  within  the  state  for  investment 
does  not  lose  its  situs  for  taxation  upon 
the  death  of  the  owner  and  consequent 
termination  of  the  agency,  for  the  time  it 
remains  in  the  state  subject  to  local  admin- 
istration, although  its  removal  to  the  domi- 
ciliary jurisdiction  may  have  been  delayed 
by  an  improper  appointment  of  the  agent 
as  ancillary  executor.  Dorris  v.  Miller,  106 
Iowa,  564,  75  N.  W.  482;  Black  Hawk 
County  v.  Dorris,  118  Iowa,  446,  90  N.  W. 
89. 

Mere  authority  to  collect. 

The  rule  seems  to  be  that  mere  authority 
to  collect  debts  and  remit  the  proceeds  to 
the  nonresident  owner  is  not  sufficient  to 
give  credits  a  local  situs,  where,  although 
the  transactions  in  question  are  not  so 
isolated  or  sporadic  as  to  negative  a  busi- 
ness situs  if  the  authority  included  the 
power  to  reinvest,  they  yet  represent  occa- 
sional transactions  by  agents  pro  hao  vice, 
rather  than  transactions  referable  to  a  regu- 
larly organized  business  conducted  for  a 
nonresident  by  an  agent  in  his  general  em- 
ployment. As  applied  to  the  latter  situa- 
tion, there  is  authority  for  the  view  that 
lack  of  power  to  reinvest  without  remitting 
to  the  foreign  owner  is  not  fatal  to  a  local 
business  situs. 

Merely   leaving  notes   and  mortgages   in 
the  state  for  collection  and  remission,  but  I 
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without  any  authority  on  the  part  of  the 
agent  to  reinvest  the  proceeds,  is  not  suf- 
ficient to  give  them  a  local  situs  in  the  state 
for  taxation.  Beat  v.  People,  201  111.  469, 
66  N.  £.  242. 

Promissory  notes  and  accounts  belonging 
to  a  nonresident  which  are  in  the  hands 
of  an  attorney  within  the  state  for  col- 
lection and  remission  of  the  moneys  col- 
lected to  the  owner  in  the  state  of  his 
residence  are  not  subject  to  taxation,  under 
a  statute  declaring  "that  all  personal 
property  within  this  state,  owned  by  per- 
sons not  residing  within  this  state,"  sub- 
ject to  certain  exceptions  not  pertinent  to 
the  case,  shall .  be  subject  to  the  taxation. 
Herron  v.  Keeran,   supra. 

The  court  said  that  the  statute  could 
not  be  taken  in  its  broadest  sense,  that 
there  roust  be  a  restriction  or  limitation 
of  its  literal  meaning  by  construction; 
othei-wise  bills,  notes,  and  bonds  in  the 
possession  of  a  temporary  visitor  in  the 
ttate,  in  fact,  those  in  possession  of  a 
traveler  passing  through  it,  mi^ht  be  taxa- 
ble in  it;  they  would  be  within  the  state 
and  come  within  the  letter  of  the  statute. 
But  such  could  not  have  been  the  inten- 
tion of  the  legislature. 

See  also  infra,  Myers  v.  Seaberger,  45 
Ohio  St.  232,  12  N.  E.  396. 

But  see  New  Orleans  v.  Stempel,  176  U. 
S.  309,  44  L.  ed.  174,  20  Sup.  Ct  Rep.  110; 
Monongahela  River  Consol.  Coal  &  Coke 
Co.  V.  Board  of  Assessors,  IIS  La.  564, 
2  L.R.A.(N.S.)  637,  112  Am.  St.  Kep.  275, 
39  So.  601;  Hall  v.  Miller,  102  Tex.  289, 
115  S.  W.  1168,  and  German  Trust  Co.  v. 
Board  of  Equalization,  121  Iowa,  326,  96 
N.  VV.  878,  and  infra,  under  the  heading, 
"Specific  instances." 

Domicil  of  debtor. 

As  has  already  been  seen,  supra.  III.  a, 
the  mere  fact  that  a  debtor  is  domiciled  in 
a  particular  state  is  not  sufficient  of  itself 
to  give  credits  a  situs  for  property  taxa- 
tion there,  if  the  creditor  is  domiciled  else- 
where. However,  in  many,  indeed  in  most,  of 
the  cases  in  which  a  local  situs  apart  from 
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state,  so  that  no  equities  intervene  to  deter 
the  application  of  our  revenue  laws.  The 
plaintiff  engages  in  an  extensive  and  profit- 
able business  within  this  commonwealth,  and 
asserts  the  right  to  escape  its  just  share  of 
the  burdens  of  taxation  by  a  course  of  busi- 
ness which,  however  much  it  might  protect 
a  natural  person,  in  our  judgment,  presents 
no  obstacle  in  the  instant  case  to  the  en- 
forcement of  the  taxing  laws  of  this  state. 
Text  writers  reason,  and  courts  quite  gen- 
erally hold,  that  the  property  of  a  part- 
nership should  be  taxed  at  the  place  where 
its  business  is  carried  on.  Cooley,  Taxn. 
3d  ed.  659;  1  Desty,  Taxn.  p.  299;  School 
Dist.  v.  Bowman,  178  Mo.  654,  77  S.  W. 
SSO;  Louisville  v.  Tatum,  111  Ky.  747,  64 
S.  W.  836;  Spinney  v.  Lynn,  172  Mass. 
464,  52  N.  E.  523.  Since  the  plaintiff  has 
but  one  place  of  business  in  Nebraska,  there 
is  no  question  of  conflicting  locations  to 
eloud  the  issue.  Nor  does  the  fact  that  all 
of  its  members  reside  without  the  state,  and 


that  its  principal  place  of  biuiness  is  ia 
Chicago,  render  uncertain  the  right  of  the 
assessor  to  tax  the  property  in  dispute. 
The  plaintiff's  person,  although  intangible, 
is  within  the  state  of  Nebraska,  and,  in  so 
far  as  the  doctrine  that  movables  follow 
the  person  of  their  owner  applies,  it  holds 
the  credits  in  dispute  within  this  state. 
We  do  not  presume  to  say  that  all  of  the 
plaintiff's  credits,  without  regard  to  the 
place  where  they  originated  or  heedless  of 
the  state  w^here  the  capital  they  represent 
is  invested,  should  be  taxed  in  Nebraska, 
but  only  that  these  credits  forming  part  of 
the  plaintiff's  capital  invested  in  Nebraska 
should  be  taxed  according  to  the  plain  pro- 
visions of  the  Constitution  and  of  the  stat- 
utes just  referred  to. 

The  judgment  of  the  District  Court, 
therefore,  is  reversed,  with  directions  to 
reinstate  the  assessment  of  the  County 
Board. 


the  creditor's  domicil  has  been  assigned,  it 
appears  that  the  debtors  were  domiciled  in 
the  taxing  state.  That  fact,  however,  while 
undoubtedly  relevant  on  the  question  as 
to  whether  there  has  been  such  a  localiza- 
tion of  the  business  or  transactions  to  which 
the  particular  credits  pertain  as  to  give 
them  a  business  situs,  is  not  an  indispensa- 
ble condition  ofchus  etaoin  oitaoin  aon  aoni 
147  Ind.  586,  37  L.R.A.  384,  62  Am.  St. 
Rep.  436,  45  N.  E.  647,  47  N.  E.  8;  Buck 
v.  Beach,  164  Ind.  37,  108  Am.  St.  Rep. 
272,  71  N.  E.  963;  Marshall-Wells  Hard- 
ware Co.  V.  Multnomah  County,  58  Or.  469, 
115  Pac.  150.  The  decision  in  Buck  v. 
Beach,  supra,  was  reversed  by  the  United 
States  Supreme  Court  (206  U.  S.  392,  51 
L.  ed.  1106,  27  Sup.  Ct.  Rep.  712,  11  Ann. 
Cas.  732),  but,  as  pointed  out  in  the  note 
in  14  L.R.A.  (N.S.)  493,  the  reversal  was 
not  upon  the  ground  that  the  debtors  were 
not  domiciled  within  the  taxing  state. 

Necessity  of  presence  of  evidences  of  debt. 

The  question  whether  bonds  and  nego- 
tiable instruments  are,  like  tangible  chat- 
tels, susceptible  of  an  independent  situs  for 
property  taxation  determinable  by  their 
locality,  has  already  been  discussed  (supra, 
III.  b).  A  different  question  is  presented 
by  the  point  whether  the  localization  of 
the  business  or  transactions  to  which  the 
credits  pertain,  necessary  to  create  a  busi- 
ness situs  apart  from  Oie  creditor's  domi- 
cil, can  be  established  without  the  presence 
in  that  state  of  the  evidences  of  the  debts. 
In  a  majority  of  the  cases  in  which  such 
a  situs  has  been  affirmed,  the  credits  in- 
volved had  been  reduced  to  a  concrete  form, 
and  the  evidences  thereof  wrre  physically 
within  the  taxing  state;  and  it  is  apparent 
from  the  cases  previously  cited  in  this  sub- 
division that  such  facts  are  frequently  em- 
bodied in  the  general  statements  of  the  i 
L.R.A.1915C. 


rule  in  relation  to  "business  situs,"  and 
sometimes  emphasized  by  the  courts  as 
though  they  were  necessary  and  indispensa- 
ble conditions  of  such  a  sit^is. 

So,  in  People  use  of  Christian  County  v. 
Davis,  112  III.  272,  it  was  said  that  before 
a  nonresident  owner  can  be  taxed  in  Illi- 
nois it  must  be  shown  that  his  credits  are 
actually  at  the  place  where  they  are  as- 
sessed; it  is  not  enough  to  show  merely 
that  an  indebtedness  to  him  evidenced  by 
a  promissory  note  which  may  be  in  his 
hands  was  negotiated  through  an  agent  at 
that  place.  In  order  to  subject  the  creditk 
to  taxation,  they  must  be  under  the  con- 
trol of  an  agent  or  attorney  residing  in 
the  state,  and  such  control  must  be  an 
actual  control  in  the  state. 

And  in  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  51  La.  Ann.  1028,  45 
L.R.A.  624,  72  Am.  St.  Rep.  483,  26  So. 
970,  it  was  held  that  a  debt  due  a  non- 
resident still  in  nonconerete  form  has  its 
situs  at  the  domicil  of  the  creditor,  and 
not  at  the  domicil  of  the  debtor.  But  this 
case,  so  far  as  it  implies  that  a  debt  not 
reduced  to  a  concrete  form  cannot  have  a 
business  situs  apart  from  the  owner's  domi- 
cil, seems  to  have  been  overruled  by  later 
cases  in  the  state.  See  especially  General 
Electric  Co.  v.  Board  of  Assessors,  121  La. 
116,  46  So.  122. 

The  principle  ilobilia  sequuntur  personam 
in  matters  of  taxation  does  not  cover  mov- 
able property  in  concrete  form,  such  as 
bills  or  notes  and  other  paper  taken  in 
course  of  business,  used  here  and  collected 
here.  Monongahela  River  Consol.  Coal  & 
Coke  Co.  v.  Board  of  Assessors,  115  La. 
564,  2  L.R.A.(N.S.)  637,  112  Am.  St  Rep. 
275,  39  So.  601. 

So,  in  Walker  v.  Jack,  31  C.  C.  A.  402. 
60  U.  S.  App.  124,  88  Fed.  676,  reversing 
79  Fed.  138,  the  court  said  that  the  cir- 
cumstance that  the  agent  haa  in  his  pod- 
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HILLMAN    LAND    &    IRON    COMPANY, 

Appt., 

T. 

COMMONWEALTH   OF    KENTUCKY,   by 
Arthur  E.  Hopkins,  Revenue  Agent. 

(148  Ky.  331,  146  8.  W.  770.) 

Tax  ^  mistake  In  list  —  efTect. 

1.  The  deficiency  cannot  escape  taxation 
by  tlie  fact  that  a  taxpayer  in  listing  his 
land  for  taxation  by  honest  miatake  states 
the.  number  of  acres  too  low. 

Same  —  presumption  as  to  valuation. 

2.  A  large  tract  of  land  will  not  be  pre- 
sumed to  have  been  assessed  at  its  full 
valuation  if  the. acreage  stated  by  the  tax- 
payer's list  is  only  about  one  half  of  what 
the  tract  contains. 

Same  —  valuation  by  witness  ->  form 
of  question. 

3.  A  witness  to  fix  the  value  for  taxation 
of   land  omitted  from   the  tax  list  should 


be  required  to  state  the  fair  rash  value  of 
the  land,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale,  where  that 
is  the  valuation  for  taxatiou  provided  by 
the  Constitution. 

Same  —  money  sent  into  state  by  non- 
resident. 

4.  Money  sent  by  a  nonresident  into  tliu 
state  to  pay  debts  or  meet  the  expenses  of 
a  business  under  tlie  control  of  an  agent, 
for  which  the  income  from  the  business  is 
not  suiRcient,  acquires  no  situs  there  for 
purposes  of  taxation. 

Same  —  adding     omitted     property  — 
questioning;  levy. 

5.  The  validity  of  a  tax  levy  cannot  be 
questioned  in  a  proceeding  to  add  omitted 
property  to  the  hst. 

(May  14,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lyon  County 
in  favor  of  the-  Commonwealth  in  a  pro- 
ceeding to  assess  for  taxes  property  which 


session  the  evidence  of  the  indebtedness  is 
regarded  as  important. 

But  that  tlie  presence  of  the  evidences  of 
debt  within  the  taxing  state,  while  it  may 
aid  other  circumstances  relied  upon  to  es- 
tablisli  the  localization  necessary  to  a  busi- 
ness situs,  and  may  doubtless  under  some 
conditions  be  the  turning  point,  is  not 
always  indispensable  to  such  a  situs,  is 
apparent  from  the  following  cases  and 
others  cited  under  the  heading,  "Specific 
instances,"  in  which  a  situs  has  been  as- 
signed to  credits  which  had  not  been 
reduced  to  a  concrete  form,  or  to  credits  the 
evidences  of  which  were  not  within  tliu 
taxing  state,  but  were  with  the  owner  at 
his  domicil. 

Thus,  in  Livebpool  &  L.  &  G.  Ins.  Co.  v. 
BoABD  OF  AssEssoBS,  it  is  held  tliat  amounts 
due  to  a  foreign  insurance  company  by  its 
policy  holders  in  the  state,  for  premiums 
on  which  a  credit  of  thirty  and  sixty  days 
has  been  extended,  may  be  subjected  to 
taxation  in  the  state,  even  though  the 
indebtedness  is  not  evidenced  by  written 
instruments.  In  answering  tlie  contention 
that  the  state  of  Louisiana  had  no  power 
to  tax  the  credits  in  question,  because  thoy 
were  not  evidenced  by  written  instruments, 
the  court  said  that  the  fact  that  the  juris- 
diction rests  upon  considerations  which  are 
more  fundamental  than  that  notes  had  been 
given,  or  that  the  credits  are  cvidtnced  in 
any  particular  manner,  waa  clearly  brought 
out  in  the  concluding  statement  of  the  opin- 


business  by  the  local  agent  of  a  foreign 
insurance  company  to  its  policy  holders  is 
not  forbidden  by  the  14th  Amendment, 
whefe  the  loans  were  negotiated,  the  notes 
signed,  security  taken,  the  interest  collected, 
and  the  debts  paid  within  the  state,  be- 
cause the  promissory  notes,  which  are  the 
evidences  of  such  credit  are  kept  at  the 
home  office  at  all  times  when  not  needed 
in  the  state.  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  206  U.  S.  395,  61  L.  ed.  8.')3, 
27  Sup.  Ct.  Rep.  499,  affirming  115  La. 
698.  9  L.K.A.(N.S.)  1240,  116  Am.  St. 
Rep.   179,  39  So.  846. 

Loans  made  by  a  foreign  insurance  com- 
pany to  its  policy  holders,  residents  of 
Louisiana,  as  part  of  its  business  done  in 
that  state,  are  taxable  there,  though  evi- 
denced by  notes  held  abroad.  Travelers' 
Ins.  Co.  V.  Board  of  Assessors,  122  La.  129, 
24  L,R.A.(N.S.)  388,  47  So.  439.  The  court 
conceded  in  this  case  that  if  the  money 
advanced  to  the  policy  holder  could  not  be 
demanded  from  him,  but  could  only  be 
deducted  from  the  value  of  the  policy,  the 
transaction  in  question  would  not  amount 
to  a  loan,  but  referred  to  the  provision  of 
the  document  evidencing  the  loan,  express- 
ly stipulating  that  the  company  may  de- 
mand the  repayment  of  the  loan  at  its 
maturity,  and  iiy  reason  of  that  stipula- 
tion distinguislicd  the  case  from  New  York 
L.  Ins.  Co.  V.  Board  of  Assessors,  158  Fed. 
462. 

Investments   by   a  nonresident   are   sub- 


ion  in  Metropolitan  L.  Ins.  Co.  v.  New  Or-    ject  to  taxation  when  made  by  a  resident 


leans,  206  U.  S.  402,  61  L.  ed.  856,  27  Sup 
Ct.  Rep.  499,  where  the  court  observed  that 
neither  the  fiction  that  personal  property 
follows  the  domicil  of  the  owner,  nor  the 
doctrine  that  credits  evidenced  by  bonds  or 
notes  may  have  the  situs  of  the  latter,  can 
be  allowed  to  obscure  the  truth. 

So,  state  taxation  of  credits  arising  out 
of  loans  made  in  the  regular  course  of 
L.R.A.1915C.  59 


agent  employed  to  invest  and  reinvest 
money,  at  whose  office  the  loans  are  made 
payable,  and  who  retains  the  mortgages, 
and  to  whom  the  notes  taken  for  the  loans 
are  returned  from  time  to  time  whenever 
required  for  the  purposes  of  renewal,  col- 
lection, or  foreclosure  of  securities,  not- 
withstanding the  fact  that  the  notes  are 
i^ent  out  of  the  state  to  the  principal,  and 


Digitized  by 


Google 


930 


KENTUCKY  COURT  OF  APPEAI>S. 


-was  alleged  to  have  been  omitted  from  the 
lists.     Reversed  in  part.' 

The  facts  are  stated  in  the  opinion. 

Messrs.  X.  W.  Utley,  Berry  &  Grass- 
liam,  with  C.  C.  Grassham,  for  appel- 
lant: 

Even  though  the  acreage  was  improperly 
and  incorrectly  stated,  if  the  land  assessed 
had  no  greater  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  volun- 
tary sale  at  the  time  the  law  required  it 
to  be  assessed,  than  what  it  was  assessed 
for,  then  it  wag  all  assessed  in  contem- 
plation of  law,  and  nothing  was  omitted  in 
contemplation  thereof. 

12  Enc.  Ev.  324;  Kenson  v.  Gage,  34 
Tex.  Civ.  App.  547,  7»  S.  W.  605;  McMickle 


V.  Rochelle,  —  Tex.  Civ.  App.  — ,  126  S. 
W.  74. 

That  which  the  state  taxes  is  the  prop- 
erty of  the  claimant,  not  the  land  nor  the 
acreage. 

Eastern  Kentucky  Coal  Lands  Corp.  v. 
Com.  127  Ky.  667,  106  S.  W.  260,  108  S.  W. 
1138. 

The  assessment  estops  the  county  from 
further  inquiry  into  such   valuation. 

Citizens'  ifat.  Bank  v.  Com.  118  Ky.  51, 
80  S.  W.  479,  81  S.  W.  686. 

In  an  action  to  assess  property  as  omit- 
ted property,  the  state  cannot  reassess  the 
property  because  it  has  been  undervalued. 

Ibid.;  Com.  v.  American  Tobacco  Co.  29 
Ky.  L.  Rep.  746,  96  S.  W.  466;   Com.   v. 


the  agent  has  no  authority  to  execute  satis- 
faction of  mortgages.  Bristol  v.  Washing- 
ton County,  177  U.  S.  133,  44  L.  ed.  701, 
20  Sup.  Ct.  Rep.  585. 

In  General  Electric  Co.  v.  Board  of  As- 
sessors, supra,  the  court  expressly  repu- 
diated the  idea  that  the  presence  of  the 
evidences  of  the  debt  within  the  taxing 
stale  is  a  condition  of  a  business  situs. 

The  impression  apparently  entertained  in 
some  quarters  that  the  presence  of  evi- 
dences of  the  indebtedness  within  the  tax- 
ing state  is  an  indispensable  condition  of  a 
business  situs  is  probably  due  in  part  to 
the  fact  that  in  many  cases,  especially  the 
earlier  cases,  the  evidences  of  a  debt  were 
within  the  taxing  state,  and  that  fact  was 
naturally  embodied  in  the  general  state- 
ments of  the  rule;  and  in  part  to  the  rather 
vague  and  indefinite  notion  that  bonds  and 
negotiable  paper  are  to  be  regarded  as  more 
than  mere  evidences  of  debt,  and  susceptible, 
like  tangible  chattels,  of  an  independent 
situs  (as  to  this  point,  see  supra.  III.  b). 

Necessity  of  local  agent. 

In  most  of  the  cases  which  have  affirmed 
a  "business  situs,"  the  local  business  to 
which  the  credits  pertained  had  been  con- 
ducted through  a  resident  agent.  Apart 
from  the  requirements  of  the  local  statutes, 
however,  the  existence  of  such  an  agent 
within  the  state  does  not  seem  to  be  indis- 
pensable in  all  cases.  See  Buck  v.  Miller, 
147  Ind.  586,  37  L.R.A.  384,  62  Am.  St. 
Rep.  436,  46  N.  E.  647,  47  N.  E.  8,  infra. 

But  the  Mississippi  statute  providing 
that  every  person,  resident  or  nonresident, 
and  the  agent  of  such  nonresident,  having 
money  loaned  at  interest  in  this  state,  or 
employed  in  the  purchase  or  discount  of 
bonds,  notes,  bills,  checks,  or  other  securi- 
ties for  money,  or  employed  in  any  kind  of 
trade  or  business,  shall  be  taxable  for  the 
same  in  the  county  where  such  person  may 
reside  or  have  a  place  of  business,  or  be 
temporarily  located  at  the  time  of  the 
assessment, — does  not  apply  where  the  credi- 
tor resides  beyond  the  limits  of  the  state, 
and  has  no  agent  in  the  state,  and  no  place 
of  business,  but  loans  money  upon  the  se- 
L.R.A.1915C. 


curity  of  real  property  within  the  state, 
the  application  for  the  loan  being  trans- 
mitted to  points  beyond  the  state,  and  the 
money  being  forwarded  from  without  the 
state.  State  v.  Smith,  68  Miss.  79,  8  So. 
294. 

In  Tazewell  County  v.  Davenport,  40  111. 
197,  the  statute  purported  to  tax  all  real 
or  personal  property,  including  credits  of 
persons  residing  in  'the  state,  "or  used  or 
controlled  by  persons  residing  in  this  state," 
and  it  was  therefore  necessary,  in  order  to 
bring  the  credits  within  the  statute,  to  es- 
tablish the  residence  of  the  agent  in  the 
state.  It  was  held  that  under  the  circum- 
stances he  was  a  resident  of  the  state,  with- 
in the  meaning  of  the  statute,  althotigh 
domiciled  in  another  state. 

Specific    instances;     "business     situs"     af- 
firmed. 

Under  the  following  circumstances,  upon 
principles  previously  discussed,  a  situs, 
commonly  known  as  a  "business  situs,"  for 
property  taxation,  in  a  state  other  than 
that  of  the  creditor's  domicil,  has  been  as- 
signed to — 

— notes  and  mortgages,  the  owner  of 
which  was  domiciled  in  another  state,  kept 
within  the  state  by  an  agent  who  collected 
Uie  interest  and  principal  as  it  became  due 
and  deposited  the  same  in  a  bank  in  New 
Orleans  to  the  credit  of  the  owner.  So  far 
as  the  report  shows  the  securities  were  kept 
in  Louisiana  only  for  the  purposes  of  col- 
lection ;  it  does  not  appear  whether  the 
agent  had  the  power  to  reinvest  the  fund. 
New  Orleans  v.  Stempcl,  175  U.  S.  309,  44 
L.  ed.  174,  20  Sup.  Ct.  Rep.  110. 

—credits  arising  out  of  loans  on  col- 
lateral security,  made  by  the  local  a^^t  of 
a  foreign  corporation,  who  retained  the  col- 
lateral and  as  evidence  of  the  indebtedness 
took  the  customer's  so-called  cheek,  which 
was  regarded  as  an  overdraft,  upon  which- 
the  customer  was  charged  interest  and 
which  was  finally  sent  to  the  home  office, 
to  which  the  money  when  repaid,  unless 
reloaned  by  the  local  agent,  was  remitted 
by  an  exchange  transaction;  the  statute 
declared  that  all  property  shall  be  assessed 
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J.  M.  Robinson,  N.  A  Co.  146  Ky.  218,  142 
S.  W.  406. 

The  bank  balances  were  mere  debts  owing 
by  the  banks  to  the  appellant,  and  were 
tberefore  choses  in  action,  or  intangible 
property,  assessable  only  in  St.  Louis,  Mis- 
souri. 

2  Am.  &  Eng.  Enc.  Law,  03;  Keene  t. 
Collier,  1  Met.  (Ky.)  417;  Pyle  v.  Brenne- 
man,  60  C.  C.  A.  409,  122  Fed.  787;  Pa- 
cific Coast  Sav.  Soc.  v.  San  Francisco,  133 
Cal.  14,  66  Pac.  16;  Grundy  County  v. 
Tennessee  Coal,  Iron  &  R.  Co.  94  Tain.  295, 
29  S.  W.  116;  Com.  v.  Peebles,  134  Ky. 
121,  23  L.R.A.(N.S.)  1130,  119  S.  W.  774, 
20  Ann.  Caa.  724;  Com.  t.  West  India  Oil 
Kef.  Co.  138  Ky.  826,  36  L.R.A.(N.S.)  295, 


129  S.  W.  301;  Cora.  v.  Kentucky  Distil- 
leries 4  Warehouse  Co.  143  Ky.  314,  136 
S.  W.  1032;  Ky.  Stat.  §  4020. 

Mr.  M.  J.  Holt,  for  appellee: 

The  property  of  Hillman  Land  &  Iron 
Company,  including  deposits  in  Lyon  Coun- 
ty banks,  has  acquired  a  business  situs  dis- 
tinct from  the  domicil  of  the  owner,  and 
is  subject  to  assessment  for  taxation  in 
this  state. 

Com.  V.  Dun,  126  Ky.  108,  10  L.R.A. 
(N.S.)  920,  102  S.  W.  859;  Com.  v.  West 
India  Oil  Ref.  Co.  138  Ky.  828,  36  L.R.A. 
(N.S.)  295,  129  S.  W.  301;  Blackstone  v. 
Miller,  188  U.  8.  204,  47  L.  ed.  444,  23 
Sup.  Ct.  Rep.  277 ;  New  Orleans  v.  Stempel, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct. 


in  proportion  to  its  value,  and  that  prop- 
erty for  such  purposes  shall  include  "all 
personal  property,  ...  all  rights,  credits, 
Dond«  and  securities,  .  .  .  promissory 
notes,  open  accounts  and  other  obligations, 
all  cash,  ...  all  monev  loaned  at  inter- 
est, and  ...  all  movable  and  immovable, 
corporeal  and  incorporeal  articles  or  things 
of  value,  owned  and  held  and  controlled 
-within  the  state  of  Louisiana  by  any  per- 
son in  any  capacity  whatsoever,"  State  As- 
sessors V.  Comptoir  National  d'Escompte, 
191  U.  S.  388,  48  L.  ed.  232,  24  Sup.  Ct. 
Kep.  109. 

— credits  arising  out  of  loans  made  in  the 
regular  course  of  business  by  the  local  agent 
of  a  foreign  insurance  company  to  its  pol- 
icy holders,  the  loans  being  negotiated,  the 
security  taken,  the  interest  collected,  and 
the  debts  paid  within  the  state,  although 
the  evidences  of  such  credits  are  kept  at  the 
home  office  at  all  times  when  not  needed 
in  the  state.  Metropolitan  L.  Ins.  Co.  v. 
New  Orleans,  205  U.  S.  395,  51  L.  ed.  853, 
27  Sup.  Ct.  Rep.  499,  affirming  115  La.  698, 
9  L.R.A.(N.S.)  1240,  118  Am.  St.  Rep.  179, 
39  So.  846. 

— amounts  due  a  foreign  insurance  com- 
pany by  its  policy  holders  in  the  state,  for 
premiums  on  which  credit  of  thirty  and 
si.vty  days  had  been  extended,  although  not 
evidenced  by  written  instruments,  Livbr- 
pooi.  4  L.  &  G.  Ins.  Co.  v.  Board  of  As- 
S1CS.S0RS,  affirming  122  La.  98,  47  So.  415. 

— premiums  due  a  foreign  insurance  com- 
pany on  open  account,  though  charged  to 
the  company's  local  agents,  instead  of  to 
the  policy  holders.  Orient  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  S.  358,  55  L.  ed. 
769,  31  Sup.  Ct.  Rep.  554,  affirming  124 
La.  872,  50  So.  778.  See  also  Metropolitan 
L.  Ins.  Co.  V.  New  Orleans,  supra,  and 
Bristol  V.  Washington  Countv,  177  U.  S. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  58.1, 
supra,  "Necessity  of  presence  of  evidences 
of  debt." 

— ^notes  and  accounts  belonging  to  a  for- 
eign corporation  wliicli  had  a  place  of 
business  in  the  state,  the  notes  being  for- 1 
warded  to  the  principal  office  and  paid  ' 
either  there  or  through  the  Georgia  agency,  I 
the  amounts  collected  in  Georgia  on  the  | 
L.R.A.1915C. 


notes  and  accounts  being  immediately  sent 
to  the  principal  office.  Armour  Packing  Co. 
V.  Clark,  124  Ga.  309,  52  S.  E.  145;  Armour 
Packing  Co.  v.  Augusta,  118  Ga.  552,  98 
Am.  St.  Rep.  128,  45  S.  E.  424. 

— notes  and  securities  belonging  to  a  non- 
resident in  the  hands  of  a  local  agent  for 
the  purpose  of  enabling  him  successfully  and 
conveniently  to  continue  the  prosecution  of 
the  business  of  loaning  money,  Matzenbaugh 
V.  People,  194  111.  108,  88  Am.  St.  Rep. 
134,  62  N.  E.  540. 

— notes  belonging  to  a  nonresident,  repre- 
senting loans  made  for  her  by  her  sister  na 
agent  in  Indiana,  secured  by  mortgages 
upon  land  in  that  state,  the  notes  and 
mortgages  being  retained  by  the  agent  in 
Indiana,  the  agency  having  extended  over  a 
number  of  years,  and  the  agent  having  the 
power  of  attorney  "to  collect,  receive,  and 
receipt  for  all  moneys  due  .  .  .  [to  the 
principal],  make  and  execute  all  contracts 
in  relation  to  my  property,  and  especially 
to  sign  my  name  to  all  papers  and  docu- 
ments affecting  my  business,  the  agent  ap- 
parently being  accustomed  to  reloan  money 
collected  on  previous  loans,  Hathaway  v. 
Edwards,  42  Ind.  App.  'i.2,  85  N.  E.  28.     , 

— moneys  and  securities  retained  in  In- 
diana in  the  business  of  buying  and  selling 
property,  including  bonds,  stocks,  notes, 
and  mortgages,  and  in  making  loans  and 
investments,  collecting  and  reloaning  from 
year  to  year.  Buck  v.  Miller,  147  Ind.  686, 
37  L.R.A.  384,  62  Am.  St.  Rep.  436,  45  N. 
E.  647,  47  N.  E.  8.  It  was  so  held  ir- 
respective of  the  debtor's  domicil,  and  not- 
withstanding that  the  local  business  was 
conducted  by  the  owner  without  an  agent. 

— money  under  the  control  and  manage- 
ment of  an  agent  in  the  state,  who  loaned 
the  same  for  pecuniary  profit  in  behalf  of 
his  principal,  a  nonresident,  Hutchinson  v. 
Board  of  Equalization,  66  Iowa,  35,  23  N. 
W.  249.  In  this  case  the  facts  brought  the 
property  fairly  within  the  statute,  and  the 
question  was  simply  as  to  the  power  of 
the  legislature  to  pass  the  statute. 

— notes  and  morifjages  taken  by  a  trust 
company  and  assigned  to  nonresidents, 
with  a  reservation,  however,  of  the  right 
to  interest  accumulated  up  to  the  time  of 
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Rep.  110;  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  S.  354,  357,  55 
L.  ed.  767,  788,  31  Sup.  Ct.  Rep.  550; 
Bristol  V.  Washington  County,  177  U.  S. 
141,  142,  44  L.  ed.  705,  706,  20  Sjiip.  Ct. 
Rep.  585;  Metropolitan  Jj.  Ins.  Co.  v.  Xew 
Orleans,  205  U.  S.  395,  51  L.  ed.  853,  27 
Sup.  Ct.  Rep.  499 ;  State  Assessors  v.  Comp- 
tojr  National  d'Kscompte,  191  U.  S.  388, 
48  L.  ed.  232,  24  Sup.  Ct.  Rep.  109;  Buck 
V.  Beach,  200  U.  S.  392,  51.  L.  ed.  HOC, 
27  Sup.  Ct.  Rep.  712,  11  Ann.  Cas.  732; 
People  ex  rel.  Keppler  &  Schwarzmann  v. 
Parker,  155  X.  V.  CCl,  49  X.  E.  1102;  Blue- 
tields  Banana  Co.  v.  Board  of  Assessors,  49 
La.  Ann.  43,  21  So.  627;  Re  Houdayer,  150 
X.  Y.  37,  34  L.R.A.  235,  55  Am.  St.  Rep. 


642,  44  X.  E.  718;  Gray,  Limitationa  of 
Taxing  Power,  91,  93;  Re  Phipps,  77  Hun, 
325,  28  N.  Y.  Supp.  330;  Dos  Passes,  In- 
heritance Ta-v  Law,   182,   183. 

Appellant  simply  failed  to  list  6,202 
acres  of  land. 

Xational  Bank  v.  Licking  Vallov  Land 
&  Min.  Co.  15  Ky.  L.  Rep.  212,  22  S.  «'. 
881;  Lockliard  v.  Com.  133  Ky.  370,  118  S. 
VV.  331;  Ky.  Stat.  §§  4020,'  4025,  4050, 
4058,  4064;  Paducah  Street  R.  Co.  v.  ifc- 
Cracken  County,  105  Ky.  472,  49  S.  VV.  178 : 
Weyerhaueser  v.  Minnesota,  176  U.  S.  557, 
558,  44  L.  ed.  680,  587,  20  Sup.  Ct.  Rep. 
485;  Adams  v.  Clarke,  80  Miss.  150,  31 
So.  216;  Coulter  v.  Louisville  Bridge  Co. 
114  Ky.  42,  70  S.  VV.  20. 


the  sale,  the  ".ompany  to  retain  the  posses- 
sion of  the  securities  and  look  after  the 
insurance  of  property  covered  by  the  mort- 
(;age8,  and  in  case  of  sale  of  any  of  the 
mortgaged  lands  for  delinquent  ta.xe8  bid 
them  in  for  the  protection  of  the  security, 
even  though  it  did  not  appear  that  the 
.trust  company  had  power  to  reloan  or  re- 
invest the  moneys  collected  on  the  securi- 
ties. The  statute  required  any  person  act- 
ing as  the  agent  of  another,  and  having  in 
his  "possession  or  under  hia  control  or  man- 
agement, any  money,  notes,  creditors  or 
personal  property  belonging  to  such  other 
person,  with  a  view  to  investing  or  loan- 
ing or  in  any  other  manner  using  or  hold- 
ing the  same,  for  pecuniary  profit  for  him- 
self or  the  owner,  shall  be  required  to  list 
the  same,"  German  Trust  Co.  v.  Board  of 
Equalization,  121  Iowa,  325,  96  N.  VV.  878. 
This  case  was  followed  on  a  very  simi- 
lar state  of  facts  in  Heinz  v.  Board  of 
Equalization,  121  Iowa,  445,  96  N.  VV.  967. 

— notes,  mortgages,  and  bonds  owned  by 
a  nonresident,  but  in  the  hands  of  a  resi- 
dent fiduciary  or  agent  for  the  pnrposo  of 
controlling,  managing,  and  investing,  Big- 
gins V.  Com.  126  Ky.  211,  103  S.  VV.  306. 
The  rule  rests  npon  tlie  ground  that  the 
property  in  the  hands  of  such  fiduciary  en- 
joys the  protection  of  the  laws  of  tlie  place 
where  he  resides,  and  he  is  enabled,  through 
and  under  them,  to  protect  tlie  property  in 
his  care,  and  such  securities  should  bear 
their  just  proportion  of  the  Imrden  of  gov- 
ernment. 

— accounts  receivable  representing  busi- 
ness in  territory  tributary  to  branch  of- 
fices maintained  in  several  different  states 
by  a  corporation  engaged  in  tlie  manufac- 
ture and  sale  of  agricultural  iiuplrments, 
distinct  records  of  the  accounts  receivable 
for  the  territory  tributary  to  the  respec- 
tive oflices  being  kept  there,  and  the  sums 
raised  from  sales  being  depo«iiied  in  local 
banks.  Com.  v.  B.  F.  Avery  &  Sons,  —  Ky. 
— ,  174  S.  W.  51 S.  As  a  matter  of  fact 
the  decision  in  this  case  was  that  tlie 
accounts  and  deposits  pertaining  to  the 
branch  oilicos  in  tlie  different  states  had  no 
situs  for  taxation  in  Kentucky,  where  tlie 
corporation  was  domiciled;  but  it  rested 
L.R.A.1915C. 


upon  the  principle  discussed  in  the  note  to 
Com.  v.  West  India  Oil  Ref.  Co.  36  L.R.A. 
(X.S.)  295,  that  a  situs  for  ta.xatioD  in  an- 
other state  negatives  a  situs  for  taxatiuu 
at  the  domicil;  and  so  the  immunity  from 
taxation  at  the  domicil  in  this  instance  was 
predicated  upon  the  existenc*'  of  a  situs  for 
taxation  in  the  other  states. 

— money  in  the  bank  and  uii|>aid  clainix 
against  customers  incident  to  a  business  in 
charge  of  a  nonresident's  agent,  although 
the  custom  was  to  forward  surplus  accumu- 
lation to  the  principal  monthlr.  Com.  v. 
Dun,  10  L.R.A.(X.S.)  920.  The  statute 
purported  to  subject  to  taxation  all  real 
and  personal  estate  within  the  state.  See 
also  Carmody  v.  Clayton,  —  Tex.  Civ.  App. 
— ,  l.)4  S.  VV.  1007,  supra,  "Mere  custody." 

— the  average  amount  of  debts  due  on 
open  account  to  a  foreign  insurance  com- 
pany, from  an  agent  on  account  of  premi- 
ums on  business  done  within  the  state, 
Xational  F.  Ins.  Co.  v.  Board  of  Assessors, 
121  La.  108,  126  Am.  St.  Rep.  313,  46  So. 
117.  The  court  said:  "There  can  be  no 
doubt  that  a  state  has  not  the  right  to  tax 
property  not  situated  within  its  borders, 
and  for  the  nonce  it  may  be  conceded  that 
isolated  or  transitory  credits  may  be  taxed 
only  at  the  residence  of  the  creditor;  but 
between  an  assessment  of  an  isolate<l  or 
transitory  credit  and  an  assessment  of  the 
average  credits  standing  on  open  account 
in  a  permanent  business,  and  representing 
that  much  capital  permanently  invested  in 
the  business,  the  later  jurisprudence  has 
established  a  distinction." 

— notes  given  by  resident  borrowers  of  a 
foreign  insurance  company  for  loans  which 
expressly  provided  that  the  company  might 
demand  repayment  at  matitrity,  notwith- 
standing that  the  notes  were  kept  at  the 
home  office,  and  the  u.sual  custom  in  case 
of  nonpayment  was  simply  to  cancel  the 
policy  and  deduct  the  amount  of  the  notes 
from  the  surrender  value.  Travelers'  Ins. 
Co.  V.  Board  of  Assessors,  122  La.  129,  24 
L.R.A.(X.S.)  388.  47  So.  439.  llie  case 
of  Board  of  Assessors  v.  New  Y'ork  L.  Ina. 
Co.  216  U.  S.  517,  54  L.  ed.  597,  30  Sup. 
Ct.  Rep.  385,  was  distinguished  upon  the 
ground   that    in    that    case   there    was    no 
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Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  instituted  by  a 
revenue  agent  for  the  purpose  of  having  as- 
sessed for  the  years  1905-1909,  as  omitted 
property,  6,292  acres  of  land  owned  by  the 
appellant  company,  a  foreign  corporation, 
and  situated  in  Lyon  county,  and  for  the 
purpose  of  having  assessed  for  the  same 
years,  as  omitted  property,  money  on  de- 
posit to  the  credit  of  the  appellant  com- 
pany in  banks  located  in  Lyon  county.  Up- 
on hearing  the  case,  the  circuit  court 
ordered  to  be  assessed  for  the  years  men- 
tioned, as  omitted  property,  the  land  as 
well  as  the  deposits  in  banks.     From  the 


judgment  of  the  circuit  court,  this  appeal 
is  prosecuted. 

Taking  up  first  the  question  of  the  aa- 
sesBinent  of  the  land,  it  appears  from  the 
record  that  the  appellant  company  in  1901 
purchased  a  large  body  of  land  situated  in 
Lyon  and  adjoining  counties.  The  deed  to 
the  appellant  company  for  this  land  does 
not  describe  the  number  of  acres  in  the 
tract,  but  refers  to  other  deeds  for  a  de- 
scription of  tlie  property  conveyed.  It  is 
not,  however,  denied  that  during  each  of 
the  years  mentioned  the  company  owned 
in  Lyon  county  13,202  acres  of  this  land, 
and  it  is  admitted  that  it  only  assessed 
during  these  years  7,000  acres  of  land  in 
that  county.     Conceding  these  facts,  it  re- 


provisioh  that  the  repayment  might  be 
enforced  at  maturity. 

— credits  belonging  to  a  foreign  insur- 
ance company  which  had  a  local  agent  to 
whom  applications  were  made,  and  who 
issued  policies  which  were  paid  for  in  cash 
or  upon  monthly  bills  rendered  by  the  local 
office,  Standard  Marine  Lis.  Co.  v.  Board 
of  Assessors,  123  La.  717,  29  L.R.A.(N.S.) 
59,  49  So.  483.  The  contention  in  that  case 
seems  to  have  been  that  they  were  hot 
ta.xable  cntdits  at  all,  or  that  tlie  assess- 
ment was  made  on  a  wrong  basis,  rather 
than  that  they  had  no  local  situs. 

— non-negotiable  notes  taken  by  an  agent 
of  a  foreign  corporation  in  the  course  of  a 
continuing  business  in  Louisiana,  and  kept 
by  him  until  maturity,  when  they  were 
either  taken  up  by  payments  in  money  by 
the  debtors  or  through  exhaustion  of  the 
collateral  pledged  therefore  the  money  so 
received  being  reinvested  in  other  loans, 
Comptoir  National  d'Escompte  v.  Board  of 
Assessors,  52  La.  Ann.  1319,  27  So.  801. 
In  reply  to  the  claim  that  the  foreign  cor- 
poration never  sent  its  own  money  into  the 
state  for  loaning,  but  that  the  moneys 
loaned  were  obtained  through  foreign 
drafts  or  bills  of  exchange,  the  court  said 
that  the  particular  manner  or  instrumen- 
tality by  which  the  money  used  by  the 
corporation  in  the  course  of  its  continuing 
business  in  Louisiana  was  received  was  a 
matter  of  no  moment  or  signilicance  in  the 
consideration  of  the  question. 

— credits  represented  by  ducbills  payable 
on  demand,  received  by  a  local  agent  upon 
selling  coat  for  a  corporation  and  retained 
by  him  within  the  state  until  they  were 
collected,  which  was  sometimes  three  or 
four  weeks  after  their  issuance,  the  pro- 
ceeds being  deposited  in  bank  and  forwarded 
through  the  bank  to  the  home  company, 
Monongahela  River  Consol.  Coal  &  Coke 
Co.  v.  Board  of  Assessors,  115  La.  564,  2 
L.R.A.(N.S.)  637,  112  Am.  St.  Rep.  275, 
39  So.  601. 

—the  average  amount  of  open  accounts 
due  a  foreign  corporation  by  reason  of 
credits  extended  in  connection  with  its  busi- 
ness in  Louisiana,  General  Electric  Co.  v. 
Board  of  Assessors,  121  La.  116,  46  So. 
L.B.A.19ir,r. 


122.  While  it  appeared  in  this  case  that* 
the  company  had  a  local  agent  in  Louisiana, 
credit  sales  were  made  only  to  customers 
designated  by  the  home  oilice  in  another 
slate,  it  being  no  part  of  the  agent's  func- 
tion to  receive  payments,  but  if  payments 
were  tendered  him  he  received  them,  but  at 
once  transmitted  the  money.  If  payment 
was  by  check,  he  transmitted  the  same  check 
that  was  given  him,  even  though  on  a  local 
bank.  This  decision  was  reaftirmed  in  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  Assessors, 
122  La.  98,  47  So.  415,  affirmed  in  Liver- 
pooL  &  L.  &  G.  Iks.  Co.  V.  BoABD  of  As- 
bESSOBS.  But  see  Liverpool  &  L.  &  G.  Ins. 
Co.  v.  Board  of  Assessors,  51  La.  Ann.  1028, 
45  L.R.A.  624,  72  Am.  St.  Rep.  483,  25 
So.  970,  supra,  "Necessity  of  presence  of 
evidences  of  debt." 

— average  capital  employed  by  a  copart- 
nership composed  of  residents  of  New  Vork 
carrying  on  a  brokerage  business  in  New 
Orleans  through  a  resident  agent,  all 
moneys  and  credits  arising  from  the  busi- 
ness being  valued  for  the  purpose  of  arriv- 
ing at  the  amount  of  capital  actually  em- 
ployed therein.  The  circumstance  that  all 
moneys  received  by  the  agent  were  forth- 
with remitted  to  the  owners  in  New  York 
did  not  affect  the  amount  of  the  capital  in 
one  form  or  another  actually  employed  in 
the  conduct  of  tlie  business  in  Louisiana, 
Bcrtron  v.  New  Orleans,  131  La.  73,  60 
So.  19. 

— bonds  and  notes  belonging  to  a  non- 
resident secured  by  mortgages  on  land  in 
Minnesota,  the  investments  having  been 
made  through  an  agent  residing  in  that 
state,  who  had  authority  to  collect  and 
reloan  the  money,  Re  Jefferson,  35  Minn. 
215,  28  N.  W.  250. 

— credits  Iselonging  to  a  foreign  corpora- 
tion extensively  engaged  in  making  loans 
within  the  state  at  the  time  it  became 
Insolvent  and  went  into  liquidation,  and 
held  at  the  time  of  assessment  by  agents 
appointed  with  the  approval  of  the  foreign 
court,  who  had  power  to  collect  the  com- 
pany's obligations  sell  its  real  estate,  pro- 
tect its  foreclosures,  but  no  power  to  make 
any  new  loans  save  for  the  protection  of 
investments  already  made.  State  v.  London 
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Bists  the  effort  of  the  commonwealth  to 
have  assessed  as  omitted  property  the  6,- 
292  acres  of  land,  upon  the  ground  that  its 
agent  in  Lyon  county  did  not  know  the 
number  of  acres  of  land  it  owned  in  Lyon 
county,  and  that  the  value  at  which  it 
assessed  the  land — believing  that  it  con- 
tained 7,000  acres — was  a  fair  value,  al- 
though there  may  have  been  in  the  tract 
assessed  13,292  acres  in  place  of  7,000 
acres;  the  argument  being  that,  if  the 
amount  at  which  it  assessed  the  land  was 
the  fair  assessable  value  of  all  the  land  it 
owned  in  Lyon  county,  it  is  not  a  matter  of 
material  importance  whether  it  described 
accurately  or  not  the  number  of  acres  in 
the  tract  assessed.  On  the  other  hand,  it 
is  the  contention  of  the  commonwealth  that 


the  company  knew  that  it  owned  the  num- 
ber of  acres  it  now  admits  it  did  own,  and 
that  it  purposely  omitted  from  assessment 
the  excess  over  7,000  acres  now  sought  to 
be  assessed. 

The  resident  agent  of  the  appellant,  who 
gave  in  the  land  for  assessment,  testifies 
that  he  did  not  know  how  many  acres  of 
land  was  contained  in  the  body,  and  that 
he  assessed  it  at  7,000  acres,  believing  that 
this  was  a  fair  estimate  of  the  number  of 
acres,  and  that  there  was  no  intention  up- 
on his  part,  or  on  the  part  of  the  company, 
to  purposely  omit  from  assessment  any  land 
owned  by  it.  Of  course,  the  resident  agent 
in  assessing  the  land  acted  on  behalf  of  his 
principal,  the  company,  and,  although  he 
may  not  have  known  how  many  acres  the 


&  N.  W.  American  Mortg.  Co.  80  Minn. 
277,  83  N.  \V.  339. 

-—credits  of  a  foreign  corporation  doing 
business  within  the  state,  represented  by 
contracts  for  the  sale  of  land  in  Minne- 
sota and  other  states.  State  v.  Northern 
P.  R.  Co.  95  Minn.  43,  103  N.  W.  731. 

— notes  and  mortgages  belonging  to  a 
nonresident,  placed  in  the  hands  of  an  agent 
in  the  state  for  the  purpose  of  collecting 
and  reloaning  the  money,  using  and  con- 
trolling it,  without  any  special  directions 
from  his  principal.  Finch  v.  York  County, 
19  Neb.  50,  60  Am.  Rep.  741,  26  N.  W. 
589. 

— partnership  credits  evidenced  by  prom- 
issory notes  executed  by  residents  of  Ne- 
braska and  payable  in  Chicago,  to  a  part- 
nership transacting  business  in  Nebraska, 
it  appearing  that  the  payee  for  many  years 
had  maintained  and  still  maintained  an 
office  and  a  place  of  business  in  Nebraska 
in  charge  of  an  agent,  through  whom  the 
loans  evidenced  by  the  notes  were  nego- 
tiated, and  at  which  place  an  extensive 
commission  business  was  transacted  by  the 
partnership,  RoMNSos  v.  Douglas  CotJSTT. 

— deposits  in  New  York  banks  to  the 
credit  of  a  foreign  corporation  doing  busi- 
ness in  New  York,  representing  the  proceeds 
of  sales  of  liquor  in  original  packages,  and 
kept  for  the  payment  of  the  expenses  of 
the  New  York  office,  and  duties  on  goods 
subsequently  to  be  imported  or  sold.  Peo- 
ple ex  rel.  Burke  v.  Wells,  184  N.  Y.  275, 
12  L.R.A.(N.S.)  905,  121  Am.  St.  Rep.  840, 
77  N.  E.  19.  In  this  case,  however,  the  tax 
purported  to  be  laid  upon  "capital"  invest- 
ed in  the  state,  and  not  upon  specific 
items  of  property  and  so,  as  indicated  at 
the  beginning  of  the  note,  the  case  is  not 
strictly  within  its  scope. 

— covenants  for  the  purchase  money  on 
land  contracts  owned  by  a  nonresident, 
kept  by  an  agent  within  the  state  who  had 
power  to  sell  the  land  and  execute  cove- 
nants for  title  and  collect  the  money,  Red- 
mond V.  Rutherford,  87  N.  C.  122. 

— choses  in  action,  book  accounts,  prom- 
issory notes,  and  the  like,  of  foreign  cor- 
porations, kept  in  the  state  and  arising 
L.R.A.1915C. 


out  of  the  corporate  business  transacted 
there,  under  a  statute  providing  that  the 
officers  of  every  joint  stock  company, 
whether  incorporated  by  any  law  of  the 
state  or  not,  shall  list  for  taxation  all  the 
personal  property,  which  shall  be  held  to 
include  credits  of  such  company  or  corpo- 
ration within  the  state,  Hubbard  v.  Brush, 
61  Ohio  St.  252,  55  N.  E.  829.  In  this  case 
the  corporation,  though  organized  in  West 
Virginia,  had  its  principal  office  in  Ohio 
and  all  its  business  was  transacted  there, 
and  presumably,  as  the  court  said,  choses 
in  action,  whether  consisting  of  promis- 
sory notes,  book  accounts,  or  other  evi- 
dences of  indebtedness,  were  kept  at  its 
office  in  the  state.  It  was  so  held  not- 
withstanding the  concession  that  doubtless 
the  legal  situs  of  the  intangible  property 
for  most  purposes  was  that  of  the  resi- 
dence of  the  corporation,  which  in  law  is 
within  the  state  by  whose  authority  it  was 
created. 

— accounts  arising  from  a  branch  busi- 
ness conducted  by  a  nonresident  concern  in 
Oregon,  the  only  evidence  concerning  them 
being  in  the  hands  of  the  local  manager,  and 
being  collectable  by  him,  whether  the  debt- 
ors reside  in  or  out  of  the  state,  Marshall 
Wells  Hardware  Co.  ▼.  Multnomah  Coun- 
ty, 58  Or.  469,  115  Pac.  160. 

— money,  notes,  and  mortgages  belonging 
to  a  nonresident,  but  in  the  hands  of  resi- 
dent agents  engaged  in  a  general  banking 
business  on  their  own  account,  and  in  loan- 
ing and  collecting  money  of  the  nonresident, 
Billinghurst  v.  Spink  County,  5  S.  D.  84, 
58  N.  W.  272.  The  statute  purported  to 
cover  all  credits,  whether  money,  property, 
or  labor,  due  from  solvent  debtors  on  con- 
tracts or  in  judgment. 

— notes  owned  by  a  nonresident,  repre- 
senting the  proceeds  of  sales  of  real  prop- 
erty in  Texas  by  nonresidents  through  local 
agents  in  that  state,  who  held  the  notes 
there  for  collection,  and,  when  collected,  de- 
posited the  proceeds  in  a  local  bank  to  the 
credit  of  the  nonresidents,  who  from  time 
to  time  withdrew  the  same.  Hall  v.  Miller, 
102  Tex.  289,  115  S.  W.  1168.  The  court 
said  that  the  actual,   physical  location  or 


Digitized  by 


Google 


HILLMAX  LAND  &  I.  CO.  v.  COMMONWEALTH, 


»3d 


tract  contained,  it  is  tiardly  probable  that 
tlie  company  did  not  Imow,  approximately 
at  least,  the  number  of  acres  it  owned  in 
Lyon  county.  The  discrepancy  in  the  num- 
ber of  acres  assessed  and  the  number  of 
acres  actually  owned  is  too  large  to  be  en- 
tirely accounted  for  upon  the  theory  of 
inadvertence  or  mistake.  So  far,  however, 
as  this  proceeding  is  concerned,  it  is  not 
important  why  this  large  acreage  of  land 
was  omitted  from  assessment.  If  it  was 
liable  to  assessment,  the  fact  that  it  was 
omitted  by  mistake  or  inadvertence  would 
not  excuse  the  company  from  now  paying 
taxes  upon  it;  and  if  it  was  intentionally 
omitted,  the  situation  would  he  the  same. 
If  the  taxpayer,  believing  in  good  faith  that 
he  is  the  owner  of  only  600  acres  of  land. 


assesses  that  number  of  acres,  when  in 
fact  he  owns  550  acres,  of  course  50  acres 
have  been  omitted  from  taxation;  and  so 
if  he  knows  he  has  550  acres,  and  inten- 
tionally assesses  only  500  acres,  50  acres 
have  been  omitted.  In  either  event,  it  is 
an  omission,  and  the  good  faith  or  bad 
faith  of  the  taxpayer  does  not  affect  the 
question  of  the  assessability  of  the  omitted 
acreage. 

Section  4056  of  the  Kentucky  Statutes 
provides  in  part  that  "persons  listing  their 
estates  with  the  assessor  shall  state  sepa- 
rately the  tracts  of  land,  the  number  of 
acres  in  each  tract  [the  price  per  acre], 
and  the  improvements  thereon,  the  name 
of  the  nearest  resident  thereto,  and  where 
situated,  giving  election  precinct  in  which 


situs  of  the  notes  was  in  Texas,  and  that 
there  was  no  fact  absent  from  the  case  that 
was  present  in  the  case  of  New  Orleans  t. 
Stempel,  175  U.  S.  309,  44  L.  ed.  174,  20 
Sup.  Ct.  Rep.  110,  except  the  authority  of 
the  agents  to  reinvest  or  lend  tlie  money 
when  collected;  and  that  that  fact  was  not 
necessary  to  establish  a  definite  situs,  place, 
or  location  of  the  notes,  but  would  be  evi- 
dence tending  to  establish  the  permanency 
of  that  situs,  if  there  was  a  doubt  about  it. 
The  court  added  that  in  the  case  at  bar 
there  was  no  pretense  that  the  notes  were 
to  be  removed  from  the  state  before  pay- 
ment, but  they  were  left  there  for  the  pur- 
pose of  being  enforced,  and  had  the  full 
benefit  and  protection  of  the  laws  of  the 
state  in  every  sense  that  property  of  that 
kind  can  be  protected.  The  court  added 
that  the  presence  of  the  notes  in  Texas  was 
the  dominant  factor  in  the  case. 

— notes  owned  by  nonresidents  represent- 
ing the  purchase  price  of  pianos  sold  by  a 
foreign  corporation  in  Texas,  where  the 
corporation  had  a  branch  store,  the  pianos 
being  sometimes  taken  from  the  branch 
store  and  sometimes  shipped  directly  from 
outside  the  state;  the  notes,  which  were 
secured  by  chattel  mortgages  on  the  pianos, 
were  payable  at  different  points  in  Texas; 
from  the  proceeds  of  the  notes  sufficient 
sums  were  retained  at  the  branch  house  to 
pay  all  expenses  thereof,  the  balance  being 
sent  to  the  home  office;  the  notes  were  kept 
for  collection  at  the  branch  office  in  Texas, 
Jesse  French  Piano  &.  Organ  Co.  v.  Dallas, 
—  Tex.  Civ.  App.  — ,  61  S.-W.  942. 

— notes  and  choses  in  action  against  resi- 
dents of  Vermont  payable  to  a  nonresident, 
in  the  hands  of  a  local  agent  who  had 
power  to  collect  them  and  reloan  the  pro- 
ceeds as  should  be  most  beneficial  to  the 
owner;  the  notes  in  question  having  origin- 
ally belonged  to  the  parents  of  the  owner, 
and  never  having  been  removed  from  the 
state,  Catlin  v.  Hull,  21  Vt.  152.  In  this 
case  the  phrase,  "held  in  trust,"  in  the 
statute  defining  subjects  of  taxation,  was 
construed  to  include  and  cover  property 
owned  bv  one  person  and  in  possession  and 
L.R.A.1M5C. 


control  of  another,  although  the  legal  title 
was  not  in  the  latter  so  as  to  create  tech- 
nically a  trust,  especially  as  the  statute,  in 
describing  the  person  by  whom  the  property 
may  be  held  in  trust,  uses  not  only  the  term 
"trustee,"  but  also  the  term  "agent." 

— bonds  deposited  by  a  foreign  insurance 
company  with  the  state  as  required  by  law, 
as  a  condition  of  doing  business  and  as  se- 
curity for  claims,  Scottish  Union  &  Nat. 
Ins.  Co.  V.  Rowland,  196  U.  S.  611,  40  L. 
ed.  619,  25  Sup.  Ct.  Rep.  346;  Western 
Assur.  Co.-  v.  Halliday,  61  C.  C.  A.  271, 
126  Fed.  257,  affirming  110  Fed.  259; 
People  V.  Home  Ins.  Co.  29  CaL  533; 
British  Commercial  L.  Ins.  Co.  v.  Tax 
Comrs.  18  Abb.  Pr.  130;  SUte  v.  Fidelity 
&  D.  Co.  35  Tex.  Civ.  App.  214,  80  S.  W. 
544.  But  in  Frankfort  v.  Illinois  L.  Ins. 
Co.- 129  Ky.  823,  130  Am.  St.  Rep.  499,  132 
S.  W.  924,  where  a  foreign  life  insurance 
company  purchased  the  assets  of  a  domestic 
company,  including  securities  on  deposit 
with  the  state  treasurer  for  the  benefit  of 
policy  holders,  and  the  treasurer  wrong- 
fully refused  to  permit  the  withdrawal  of 
those  securities,  it  was  held  that  they  were 
not  subject  to  locHl  taxation  during  the 
time  they  were  so  wrongfully  withheld 
against  the  protest  of  the  foreign  corpora- 
tion. 

Contracts  for  the  sale  of  land  in  New 
York  in  possession  of  a  resident  agent  for 
certain  trustees,  who,  with  the  cestui  que 
trust,  were  nonresidents,  were  held  not  to 
fall  within  the  provision  of  the  New  York 
statute  that  when  any  bond,  mortgage,  note, 
contract,  account,  or  other  demands  belong- 
ing to  a  nonresident  shall  be  sent  to  the 
state  for  collection,  or  shall  be  deposited 
in  the  state  for  the  same  purpose,  it  shall 
be  exempt  from  taxation,  and  that  nothing 
contained  in  the  chapter  shall  be  construed 
to  render  any  agent  of  such  owner  liable 
to  be  assessed  for  or  taxed  for  such  prop- 
erty. People  ex  rel.  Young  v.  Willis,  133 
N.  Y.  383,  31  N.  E.  226.  The  decision  is 
upon  the  ground  that  the  exemption  is  con- 
fined to  capital  transmitted  for  investment 
by  the  foreign  capitalist. 
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it  is  situated.  ..."  In  the  schedule 
the  taxpayer  must  sign  and  verify  in  giv- 
ing in  a  list  of  his  taxable  property.  Items 
12,  13,  14,  and  15  require  that  he  shall 
state  in  separate  items  the  number  of  acres 
of  land  owned  by  him,  the  value  per  acre, 
the  nearest  resident  thereto,  the  election  pre- 
cinct in  which  it  is  situated,  and  the  valua- 
tion of  each  tract  with  improvements. 

It  is  obvious  that  the  purpose  of  re- 
quiring the  taxpayer  to  give  the  number 
of  acres  of  land  is  to  enable  the  assessor 
and  the  board  of  supervisorB,  whose  duty  it 
is  to  revise  and  correct  asseBsments,  to 
know  how  many  acres  of  laud  the  taxpayer 
owns,  so  that  they  may  have  the  aid  of  this 
information  in  fixing  the  value  at  which 
it  should  be  assessed.     Under  the  statute, 


as  well  as  under  the  prevailing  custom, 
farming  land  is  valued,  not  by  the  tract 
or  body,  but  by  the  acre,  and,  although 
the  number  of  acres  is  assessed  at  a  lump 
sum,  it  is  of  course  easy  when  the  acreage 
is  given  to  ascertain  the  price  per  acre  at 
which  it  is  assessed.  The  taxpayer  is  pre- 
sumed to  know  the  number  of  acres  that  he 
owns,  and  this  information  the  assessor  and 
the  assessing  authorities  generally  obtain 
from  his  sworn  statement.  It  is  true  they 
could,  in  nearly  every  instance,  by  an  ex- 
amination of  the  records,  learn  the  number 
of  acres  of  land  owned  by  each  taxpayer; 
but  the  almost  universal  rule  is  to  accept 
the  statement  of  the  taxpayer  as  to  the 
number  of  acres  of  land  owned  by  him. 
The  assessing  officers  seldom  know  the  num- 


— "business  situs"  denied. 

A  situs  for  property  taxation  apart  from 
the  creditor's  domicil  has  been  denied  under 
the  following  circumstances: 

— where  loans  were  made  by  a  foreign  life 
insurance  company  to  its  policy  holders, 
which,  though  represented  by  notes,  were 
in  fact  charged  against  the  reserved  value 
of  the  borrower's  policy,  under  an  agree- 
ment for  the  extinguishment  of  the  debt 
by  deducting  the  amount  of  the  loans,  with 
interest,  from  the  amount  of  'any  claims 
under  the  policies.  Board  of  Assessors  v. 
New  York  L.  Ins.  Co.  216  U.  S.  517,  54  L. 
ed.  597,  30  Sup.  Ct.  Hep.  385,  affirming  158 
Fed.  462.  The  decision,  however,  was  not 
upon  the  ground  of  lack  of  situs,  but  upon 
the  ground  that  the  so-called  liability  of 
the  policy  holders  never  existed  as  a  per- 
sonal liability,  that  it  never  was  a  debt, 
but  merely  a  deduction  from  the  sum  that 
the  insurance  company  ultimately  must 
pav.  This  decision  was  followed  in  Fidel- 
itv  ilut.  L.  Ins.  Co.  V.  Fitzpatrick,  125  La. 
976,  135  Am.  St.  Rep.  359,  62  So.  118. 

— where  notes  and  mortgages  owned  by  a 
nonresident  were  in  possession  of  a  person 
in  the  state  rather  in  the  way  of  clerical 
aid  than  as  agent  in  possession  and  control 
for  investment  and  reinvestment,  Jack  v. 
Walker,  96  Fed.  578,  affirmed  in  40  C.  C.  A. 
689,  100  Fed.  1006; 

— where  a  nonresident  had  an  agent  in 
the  state  to  receive  applications  for  loans 
and  transact  other  business,  and  came  to 
Illinois  at  regular  intervals,  but  only  tem- 
porarily, for  the  purpose  of  transacting 
business  with  reference  to  the  credits,  there 
being  no  proof  that  the  notes,  mortgages, 
etc.,  which  evidenced  the  credits,  were  act- 
ually in  Illinois,  Hayward  v.  Christian 
County,  189  111.  234,  59  N.  E.  601. 

— where  notes  and  mortgages  were  left 
in  the  state  merely  for  the  convenience  of 
collection  without  a  view  to  reinvestment, 
Beat  V.  People,  201  111.  469,  66  N.  E.  242. 

— where  the  assessment  was  upon  the  re- 
ceipts on  business  within  the  state  of  a 
foreign  casualty  company,  which  may  have 
been  absorbed  by  losses  or  transmitted  to 
L.R.A.1915C. 


the  home  office  of  the  company  in  another 
state  before  the  tax  day,  Fidelity  &  C.  Co. 
V.  Cook  County,  264  III.  1,  105  N.  E.  704. 
See  also  People  use  of  Christian  County  v. 
Davis,  112  111.  272,  supra,  "Necessity  of 
presence  of  evidences  of  debt." 

— where  notes  and  accounts  of  a  non- 
resident in  the  hands  of  an  attorney  were 
within  the  state  simply  for  collection  and 
remission  of  proceeds,  and  bonds  were  left 
temporarily  in  the  state  for  safe-keeping, 
Herron  v.  Keeran,  69  Ind.  472,  26  Am.  Rep. 
87. 

— where  credits  resulting  from  loans  by 
a  nonresident,  evidenced,  by  promissory 
notes,  were  held  by  him  in  another  state, 
but  secured  by  mortgages  upon  real  estate 
of  the  debtors  in  Indiana,  where  the  debtors 
resided,  Senuur  v.  Ruth,  140  Ind.  318,  39 
N.  E.  946.  The  Indiana  statute  declared 
that  all  property  within  the  jurisdiction  of 
the  state  not  expressly  exempted  should  be 
subject  to  ta.xation ;  another  section  of  the 
statute  provided  that  personal  property  of 
nonresidents  of  the  state  should  be  assessed 
to  the  owner  or  to  the  person  having  con- 
trol thereof,  in  the  township  or  city  where 
the  same  may  be,  except  where  such  prop- 
erty is  in  transit  to  some  place  within  the 
state. 

— ^where  notes  owned  by  a  nonresident, 
payable  at  bank  in  Indiana,  and  mortgages 
upon  real  estate  in  Indiana,  representing 
loans  made  to  residents  of  Indiana  through 
an  attorney  in  the  latter  state  engaged  in 
the  business  of  loaning  money  generally, 
were  sent  to  the  owner  and  kept  by  him 
until  the  loans  were  due,  when  they  were 
forwarded  to  the  bank  for  collection,  the 
proceeds  being  deposited  to  his  account  with 
the  bank,  and  from  time  to  time  drawn  upon 
when  new  loans  were  made,  the  attorney 
having  authority  to  check  on  the  account 
for  such  purposes;  in  most  instances  the 
application  for  the  loan  was  expressly  ap- 
proved by  the  nonresidoit  lender  before  the 
loan  was  made,  but  about  20  per  cent  of  the 
loans  were  made  by  a  local  attorney  with- 
out consulting  the  lender;  this,  however, 
was  only  in  case  of  emergency,  and  the  loans 
were  then  made  subject  to  the  approval  of 
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ber  of  acres  that  a  taxpayer  owns,  but  as  a 
rule  they  do  know  the  value  of  land  per 
acre  in  the  neighborhood  in  which  he  lives; 
and  it  is  practically  altogether  on  this 
knowledge  of  the  value  per  acre  that  they 
decide  whether  or  not  the  value  fixed  by 
the  taxpayer  is  correct.  So,  if  the  taxpayer 
owns  .500  acres,  and  assesses  it  at  say  $10 
an  acre,  the  assessor  and  board  of  super- 
visors can  easily  determine  whether  it  is 
a  fair  valuation;  but  if  he  owns  52S  or 
HoO  or  600  acres,  and  reports  500  acres,  the 
assessor  and  the  board  of  supervisors  will,  as 
a  rule,  value  the  land  according  to  the  nnm- 
l>er  of  acres  that  he  has  listed,  and  the 
land  he  has  not  listed  will  escape  taxation, 
as  these  authorities  would  not  take  into 
account  in  placing  a  valuation  upon  the  land 


listed  the  land  that  had  been  omitted.  In 
view  of  these  facts,  it  is  apparent  that  the 
taxpayer  should  be  required  to  state  with 
reasonable  certainty  the  number  of  acres 
of  land  he  owns,  as,  if  he  gives  in  a  less 
number  of  acres  than  he  owns,  the  effect  as 
a  rule  is  to  mislead  or  deceive  the  assess- 
ing authorities  as  to  the  value  at  which 
his  land  should  be  assessed. 

Nor  will  the  valuation  fixed  on  the  num- 
ber of  acres  listed  be  treated  as  a  fair  valu- 
ation of  a  larger  number  of  acres,  unless 
there  is  strong  proof  to  support  it,  for  the 
simple  reason  that  the  presumption  is  that 
the  acreage  not  listed  waa  not  taken  into 
account  in  the  assessment  of  the  property. 
It  is  not  to  be  presumed  that  a  taxpayer 
who  assesses  SOO  acres  of  land  at  $10  an 


the  lender,  and  on  the  understanding  that 
if  the  loans  were  not  approved  by  him  the 
money  represented  by  them  should  be  re- 
funded; the  abstracts  of  title  were  kept  by 
the  attorney  until  the  loans  were  paid  and 
were  then  delivered  to  the  borrowers,  Theo- 
bald V.  Clapp,  43  Ind.  App.  101,  87  N.  E. 
100. 

— where  notes  which  were  given  by  resi- 
dents in  Missouri  and  secured  by  trust 
deeds  of  real  estate  in  that  state  had  never 
been  brouglit  into  Kansas,  but  were  left 
for  safe-keeping  only  in  a  vault  in  a  bank 
in  Missouri;  it  being  held  that  they  had 
no  situs  in  Missouri  for  taxation,  and 
therefore  did  have  a  situs  in  Kansas,  the 
creditor's  domicil,  it  being  assumed,  at 
least  for  the  sake  of  the  argument,  that  a 
situs  in  Missouri  would  have  negatived  a 
situs  in  Kansas.  Johnson  Countv  v.  Hewitt, 
70  Kan.  816,  U  L.R.A.{N.S.)  493,  93  Pac. 
181. 

— where  tax  sales  certificates  issued  on 
sale*  of  real  estate  in  the  state  for  delin- 
quent taxes,  to  a  nonresident  of  the  state, 
were  sometimes  kept  at  his  domicil  and 
sometimes  at  the  office  of  an  agent  in  Kan- 
sas, it  appearing  that  the  owner  was  merely 
an  investor,  and  not  a  dealer  in'  such  prop- 
erty, and  did  not  embark  in  any  form  of 
business  enterprise  in  Kansas,  Mecartney 
T.  Caskcy,  CO  Kan.  412,  71  Pac.  832.  The 
court,  however,  said  that  the  legislature 
misht  express  a  purpose  to  regard  the  pres- 
ence in  the  state  of  tax  sale  certificates  be- 
longing to  a  nonresident  as  a  submission 
of  them  to  the  jurisdiction,  and  therefore 
require  a  contribution  upon  them  to  the 
support  of  the  government,  but  that  no  such 
legislative  declaration  bad  been  made  in 
Kansas. 

— where  credits  and  mortgages  represent- 
ing loans  made  by  a  foreign  corporation  to 
residents  of  Kentucky  were  kept  at  the 
company's  office  in  Kentucky,  presumably 
for  the  purpose  of  collection  when  due,  Com. 
ex  rel.  Auditor  v.  Xortliwestern  Mut.  L. 
Ins.  Co.  32  Ky.  L.  Rep.  700,  107  S.  W.  233. 
It  was  nOirmed  in  this  case  that  the  notes 
and  other  evidences  of  debts  were  in  the 
hands  of  a  resident  agent,  and  when  col- 
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lected  were  reloaned  in  Kentucky.  The 
opinion  states,  however,  that  it  was  not 
claimed  that  money  was  sent  to  Kentucky, 
or  that  the  company  ever  had  money  in 
Kentucky,  and  that  the  papers  were  kept  in 
the  state  presumably  for  the  purpose  of 
collection  when  due.  The  court  implies  that 
it  would  be  within  the  legislative  power  to 
tax  such  credits,  but  that  they  could  not  be 
regarded  as  "within  this  state,"  within  the 
meaning  of  the  statute  declaring  that  all 
real  and  personal  estate  within  the  state 
shall  be  taxable. 

— where  money  was  sent  by  a  nonresident 
into  the  state  to  pay  debts  or  meet  the  ex- 
pense of  business  under  the  control  of  an 
agent,  for  which  the  income  from  the  busi- 
ness was  not  sufficient,  Hiixmam  Lakd  &, 
Ibon  Co.  v.  Com.  See  also  Com.  v.  Green, 
150  Ky.  330,  150  S.  VV.  353,  supra,  "Mere 
custody." 

— wliere  a  Pennsylvania  corporation  so- 
licited contracts  in  Louisiana,  completed  by 
acceptance  in  Pennsylvania,  and  took  notes 
in  part  payment  which  were  forwarded  to 
the  home  oflice,  International  Text-Book 
Co.  V.  Fitzpatrick,  133  La.  102,  62  So.  490. 
The  Louisiana  act  of  1908,  in  force  when 
this  case  was  decided,  provided  that  mort- 
gages, notes,  and  indebtedness,  and  all  evi- 
dence of  indebtedness,  should  be  taxable 
only  at  the  situs  and  domicil  of  the  holder 
or  owner  thereof.  It  was  construed,  how- 
ever, to  apply  to  all  kinds  of  indebtedness, 
and  not  only  to  mortgage  notes. 

— where  notes  and  mortgages  belonging  to 
a  nonresident  were  in  the  hands  of  an  agent 
in  Michigan,  who  had  continuously  for  a 
number  of  years  made  loans  for  the  prin- 
cipal under  a  power  of  attorney,  and  kept 
the  securities  in  his  possession  except  when 
he  sent  them  out  of  the  state  in  order  to 
avoid  taxation.  Baars  v.  Grand  Rapids,  120 
Mich.  572,  89  N.  W.  328.  This,  however, 
was  not  on  constitutional  grounds,  but  upon 
the  grounds  that  the  authority  to  tax  per- 
sonal property  belonging  to  a  nonresident 
must  be  plainly  written  in  the  statute. 

— where  notes  and  mortgages  were  tem- 
porarily in  the  hands  of  an  agent,  through 
whom   the  loans   represented   thereby   were 
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acre  has  included  in  the  valuation  600 
acres  of  land.  The  fair  and  reasonable  pre- 
sumption is  that  he  has  only  valued  the 
number  of  acres  that  he  has  assessed.  Con- 
sequently, when  the  taxpayer  seeks  to  avoid 
taxation  on  omitted  acreage  as  shown  by 
the  record  or  by  admission,  it  is  incumbent 
upon  him  to  establish  by  convincing  evi- 
dence that  the  omitted  acreage  was  taken 
into  consideration  by  him  in  tixing  a  valu- 
ation on  the  acreage  that  lie  ligte<l,  and 
that  the  value  fixc<l  was  a  fair  value  for 
the  entire  body,  although  it  contained  a 
greater  number  of  acres  than  was  specified 
in  the  assessment.  And  this  rule  should 
be  applied  whether  the  discrepancy  in  the 
number  of  acres  returned  by  the  taxpayer 
and  the  number  owned  is  great  or  small. 


There  are  few  landowners  who  do  not  know 
with  reasonable  accuracy  the  number  of 
acres  they  own.  At  any  rate,  when  they 
return  for  assessment  less  than  they  own 
as  shown  by  the  record  or  by  admission, 
the  burden  should  be  on  them  to  show  that 
the  discrepancy  did  not  affect  the  value  at 
which  the  land  owned  should  have  been  list- 
ed. No  injustice  or  hardship  is  imposed 
on  the  landowner  in  requiring  him  to  re- 
turn the  number  of  acres  he  ovms,  while* 
on  the  other  hand,  great  injustice  would  be 
done  the  state  and  county  and  taxing  dis- 
tricts if  he  should  be  exempted  from  taxa- 
tion on  omitted  acreage  on  the  mere  un- 
supported statement  that  he  did  not  know 
how  much  he  owned,  or  that  the  value  g^vcn 


negotiated    for    a    nonresident,    Howell    v. 
Gordon,  127  Mich.  517,  86  N.  W.  1042. 

— ^where  an  English  corporation  having 
an  agency  in  Tennessee,  but  no  office  or 
place  of  business  in  Mississippi,  made  loans 
evidenced  by  notes  dated  in  Mississippi, 
but  payable  in  Tennessee,  secured  by  mort- 
gages upon  land  in  Mississippi,  upon  ap- 
plications forwarded  to  the  Tennessee 
agency,  sometimes  by  a  Mississippi  attor- 
ney who  was  furnished  with  forms  by  the 
company  for  that  purpose,  and  sometimes 
directly  by  the  applicants,  the  papers  be- 
ing prepared  at  the  Tennessee  agency,  and 
when  executed  immediately  sent  there  and 
thence  returned  to  the  home  office  in  Eng- 
land, where  they  remained  until  the  ma- 
turity of  the  debt,  Adams  v.  Colonial  &  U. 
S.  Mortg.  Co.  82  Miss.  263,  17  L.R.A.(N.S.) 
138,  100  Am.  St.  Kep.  633,  34  So.  482.  It 
was  so  held  notwithstanding  the  provision 
in  the  trust  deeds  to  the  effect  that  the 
contract  embodying  the  conveyance,  and  the 
notes  secured  thereby,  should  be  construed 
according  to  the  law  of  Mixsissippi,  "where 
the  same  is  made."  The  court  said  in  ef- 
fect that  such  provision  did  not  localize 
the  debts  iu  Mississippi  so  as  to  subject 
them  to  taxation  there,  the  contracts 
having  in  fact  been  made  in  another  state. 
See  also  State  v.  Smith,  68  Miss.  79,  8  So. 
294,  supra,  "Necessity  of  local  agent." 

— where  credits  were  due  a  foreign  corpo- 
ration which  had  a  place  of  business  in  the 
state  with  a  manager  to  whom  it  shipped 
meat  to  be  sold  either  for  cash,  or  on  thirty 
days'  time  as  cash,  according  to  the  custom 
of  merchants  in  the  city;  the  money,  when 
collected,  being  remitted  daily  to  the  home 
office  of  the  corporation  outside  of  tlie 
state,  and  none  of  it  being  invested  within 
the  state,  Vicksburg  v.  Armour  Packing 
Co.  —  Miss.  — ,  24  So.  224.  The  court 
said  that,  upon  the  facts  of  the  case,  it  did 
not  think  there  was  enough  of  the  quality 
of  permanency  in  the  location  of  the  credits 
to  give  them  a  business  situs  within  the 
state,  so  as  to  render  them  taxable  there. 

—where  mortgage  securities  were  in  the 
hands  of  an  agent  of  a  nonresident,  who 
had  power  to  make  collection  and  trans- 
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mit  the  same,  but  no  power  to  make  invest- 
ments or  reinvestments,  ilyer  v.  Seaberger, 
45  Ohio  St.  232,  12  N.  E.  396.  The  stat- 
ute required  every  person  to  list  for  taxa- 
tion "all  moneys  invested,  loaned,  or  other- 
wise conti  oiled  by  him  as  agent  or  attorney, 
or  on  account  of  any  other  person  or  per- 
sons."' 

So,  the  state  of  Indiana  cannot,  consis- 
tently with  due  process  of  law,  tax  debts 
evidenced  by  notes  given  and  payable  in 
Ohio  by  residents  of  that  state,  to  a  resident 
of  New  York,  for  loans  made  in  Ohio  on 
lands  there  situated,  merely  because,  in  the 
attempt  to  escape  proper  taxation  in  Ohio, 
such  notes,  together  with  mortgagee  secur- 
ing them,  were  sent  to  an  Indiana  agent  of 
the  payee,  there  to  be  held  by  liim  until 
they  were  needed  in  Ohio  to  have  payments 
of  interest  indorsed,  or  to  be  delivered  up  if 
the  principal  was  paid.  Buck  v.  Ileacb, 
206  U.  S.  392,  51  L.  ed.  1106,  27  Sup.  Ct. 
Rep.  712,  11  Ann.  Cas.  732,  reversing  164 
Ind.  37,  108  Am.  St.  Rep.  272,  71  K.  E.  963. 

The  situs  of  debts  for  taxation  cannot  be 
fixed  by  a  board;  it  is  determined  by  the 
facts.  Adams  v.  Colonial  &,  U.  S.  Mortg. 
Co.  supra.  . 

The  tangible  property  of  a  nonresident 
is  taxable  in  the  state,  but  until  the  legis- 
lature provides  for  the  taxation  of  intan- 
gible property,  and  gives  it  a  situs,  it  is 
not  liable  to  assessment.  Callahan  v.  Sing- 
er Mfg.  Co.  29  Ky.  L.  Rep.  123,  92  S.  \V. 
581. 

d.  Bank  deposits. 

As  shown  in  Com.  v.  West  India  Oil  Ref. 
Co.  36  L.R.A.(N.S.)  295,  and  the  note  there- 
to, there  is  some  authority  for  the  view 
that  even  intangible  personalty  which  has 
acquired  a  situs  for  taxation  in  another 
state  loses  its  situs  for  taxation  at  the 
owner's  domicil,  and,  if  that  principle  is 
sound,  it  would  seem  that  it  might  in  some 
circumstances  apply  so  as  to  prevent  t)i<; 
state  of  the  creditor's  domicil  from  taxing 
a  deposit  in  a  bank  in  another  state.  How- 
ever that  may  be,  it  is  clear  that  bank 
deposits  are  in  general  taxable  at  the  domi- 
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'was  a  fair  value  for  the  listed  as  well  as 
the  omitted  acreage. 

It  is  suggested  that  we  should  lay  down 
some  rule  permitting  a  certain  per  cent  of 
the  land  owned  to  be  omitted  without  bur- 
dening the  taxpayer  with  the  necessity  of 
responding  to  a  proceeding  to  have  the 
acreage  omitted  assessed  as  omitted  prop- 
erty. But  this  cannot  in  justice,  or  with- 
out ignoring  the  Constitution,  be  done. 
There  is  much  land  in  the  state  worth  $100 
and  $200  an  acre,  and  manifestly  it  would 
be  unjust  to  bold  that,  unless  the  discrep- 
ancy was  say  10  per  cent,  it  should  be  treat- 
ed as  of  no  moment.  Under  such  a  rule, 
tbe  owner  of  valuable  land  would  escape 
taxation  on  a  material  part  of  his  prop- 
erty.    But,  aside  from  this,  to  lay  down 


such  a  rule  would  be  to  authorize  and  en- 
courage owners  of  valuable  land  to  omit 
the  per  cent  of  the  acreage  allowed,  and 
moreover,  would  be  a  palpable  violation  of 
the  Constitution,  which  requires  that  all 
property  sliall  be  assessed.  Upon  no  theory 
can  the  exemption  of  a  certain  per  cent  be 
legally  or  justly  authorized.  But  when  the 
burden  is  put  upon  the  taxpayer  to  show 
that  the  value  of  the  land  returned  includ- 
ed the  value  of  all,  whether  the  discrepancy 
is  great  or  small,  and  without  regard  to  the 
value  of  the  land,  no  inequality  and  no  in- 
justice will  be  done.  Kor  is  it  at  all  prob- 
able that  under  this  rule  the  landowner 
who  makes  only  a  trifling  mistake  will  be 
subjected  to  annoyance  or  expense. 

In  Com.  V.  J.  M.  Robinson,  N.  k  Co.  146 


cil  of  the  owner,  although  the  bank  is  in 
another  state. 

Thus,  a  general  deposit  to  the  credit  of 
a  domestic  corporation  in  a  bank  in  anotlier 
state  is  subject  to  taxation  at  the  domieil 
of  the  corporation.  Pacific  Coast  Sav.  Soc. 
V.  San  Francisco,  133  Cal.  14,  66  Pac.  16. . 

So,  deposits  to  the  credit  of  a  resident 
of  Florida,  with  banks  in  Illinois  or  with 
brokers  in  that  state  for  the  purpose  of 
speculation,  are  subject  to  taxation  in  Flori- 
da.   Hunt  T.  Turner,  54  Fla.  654,  45  So.  600. 

The  fact  that  money  deposited  in  Illinois 
by  a  resident  thereof  was  the  proceeds  of  a 
sale  of  notes  and  mortgages  on  land  in  Cali- 
fornia, and  that  upon  the  sale  of  such  mort- 
gages the  owner  discounted  2  per  cent  for 
six  months  for  payment  of  taxes  in  Cali- 
fornia, the  statute  of  which  makes  a  mort- 
gage an  interest  in  real  property  and  tax- 
able as  such,  although  the  holder  is  a 
nonresident,  does  not  entitle  the  deposit  to 
exemption  under  the  Illinois  statute  provid- 
ing that  the  owner  of  personal  property 
moving  into  the  state  from  another  state 
between  the  Ist  of  April  and  the  1st  of 
June,  shall  list  the  property  owned  by  him 
on  the  1st  of  April,  and  that  if  he  has  been, 
and  can  make  it  appear  that  he  is,  held 
for  the  tax  of  the  current  year  on  the  prop- 
erty in  another  state,  he  shall  not  be  again 
assessed  for  the  same  year.  Cook  v.  Kane 
County,  195  111.  36,  62  N.  E.  877.  Three 
grounds  are  given  for  the  decision:  First, 
because  the  owner  did  not  come  within  the 
description  of  the  proviso,  because  he  did 
not  move  into  the  state  between  the  1st  of 
April  and  the  1st  of  June,  but  was  al- 
ready a  resident  thereof;  second,  because  the 
property  taxed  in  California  was  the  mort- 
gage, and  the  property  taxed  in  Illinois  was 
the  deposit,  and  they  wei-e  not  the  same; 
and  third,  because  the  proof  of  the  discount 
was  insufficient  to  show  that  the  owner  had 
been  assessed  for  taxes  in  California. 

The  question  whether  a  bank  deposit 
to  the  credit  of  a  nonresident  is  subject  to 
local  property  taxation  is  considered  in 
the  note  to  New  England  Mut.  L.  Ins.  Co.  v. 
Board  of  Assessors,  26  L.R.A.(N.S.)  1120, 
and  K  is  necessary  to  add  here  only  that 
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the  case  of  New  York  L.  Ins.  Co.  v.  Board 
of  Assessors,  158  Fed.  462,  cited  in  that 
note,  denying,  in  tbe  circumstances  there 
appearing^  a  local  situs  to  a  deposit  in  a 
local  bank  to  the  credit  of  a  nonresident, 
has  since  been  affirmed  by  the  United  States 
Supreme  Court  in  216  U.  S.  517,  54  L.  ed. 
597,  30  Sup.  Ct.  Rep.  385.  The  latter  court, 
without  passing  upon  the  constitutional  pos- 
sibility of  taxing  a  person  outside  the  juris- 
diction  of  the  state  for  a  bank  deposit  that 
became  his,  or  came  Into  existence  as  prop- 
erty, only  at  the  moment  of  beginning  a 
transit  to  him,  and  that  thereafter  left  the 
state  forthwith,  held  that,  in  the  absence  of 
a  state  decision  so  construing  its  statutes, 
such  effect  would  not  be  given  to  them; 
and  it  was  accordingly  held  that  the  Louis- 
iana tax  law  would  not  be  construed  as  tax- 
ing bank  deposits  of  a  foreign  life  insur- 
ance company  made  solely  for  transmission 
to  its  home  office,  and  not  used  or  drawn 
against  by  anyone  in  Louisiana.  The  deci-, 
sion  in  Board  of  Assessors  v.  New  York  L. 
Ins.  Co.  216  U.  S.  517,  54  L.  ed.  697,  30  Sup. 
Ot.  Rep.  385,  was  followed  by  the  Louisiana 
supreme  court  in  Fidelity  Mut.  L.  Ins.  Co.  v. 
Fitzpatrick,  125  La.  976,  135  Am.  St.  Rep. 
359,  52  So.  118,  as  to  similar  loans  by  a 
foreign  insurance  company. 

So,  the  power  of  the  state  to  tax  deposits 
in  a  national  bank  located  in  the  state,  made 
by  nonresidents,  in  the  absence  of  any  cir- 
cumstances other  than  the  location  of  the 
bank  to  give  them  a  local  situs  for  taxation, 
was  denied  in  the  State  v.  Clement  Nat. 
Bank,  84  Vt.  167,  78  AU.  944,  Ann.  Cas. 
1912D,  22,  a  case  decided  since  the  note 
in  20  L.R.A.(N.8.)   1120. 

e.  Mortgage  interest. 

As  shown  supra,  III.  a,  "Domieil  of  cred- 
itor," a  credit  does  not  lose  its  situs  for 
taxation  in  the  state  in  which  the  creditor 
is  domiciled  merely  because  it  is  secured 
by  a  mortg-  ^e  upon  real  property  in  another 
state. 

And  so  it  has  been  held  that  a  mortgage 
owned  by  a  resident  of  New  Jersey  upon 
land  in  another  state,  where  a  tax  upon  the 
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Ky.  218,  142  S.  W.  40G,  we  ruled  that 
revenue  agents  could  not  reassess  or  re- 
value property  that  had  been  listed  at  an 
undervaluation,  but  that  Ihey  could  only 
have  property  assessed  that  had  been  omit- 
ted from  assessment.  So  that,  if  the  ques- 
tion here  was  merely  an  undervaluation  of 
the  property,  and  not  an  omission,  the  pro- 
ceeding by  the  revenue  agent  to  have  it 
assessed  could  not  be  sustained.  The  ques- 
tion of  undervaluation,  however,  is  not  pre- 
sented in  this  record.  The  theory  upon 
which  counsel  for  appellant  proceeds  is  that 
the  valuation  of  $5.30  an  acre,  or  $37,100, 
at  which  the  company  listed  7,000  acres  of 
land,  was  in  fact  a  fair  valuation  for  the 
entire  13,292  acres  owned  by  it.     And  to 


this  phase  of  the  case  we  will  now  address 
ourselves. 

We  acknowledge  the  foroe  of  the  argu- 
ment of  counsel  for  the  appellant  that, 
when  the  taxpayer  has  placed  a  fair  valu- 
ation on  his  property,  it  is  not  a  matter 
of  great  importance  whetlier  he  has  de- 
scribed it  accurately  or  not,  aa  the  state 
has  not  lost  anything  by  the  misdescription, 
and  we  will  now  taJ<e  up  this  argument  to 
see  how  the  case  for  the  appellant  stands. 
It  assessed  for  each  of  the  years  named 
7,000  acres  of  land  in  Lyon  county  at  a 
total  valuation  of  $37,100,  or  $5.30  an  acre, 
and  now  insists  that,  although  it  owns 
13,292  acres,  $37,100  was  a  fair  valuation 
for  the  whole  tract  during  these  years. 
Or,  to  state  it  differently,  the  effect  of  the 


land  has  been  paid  within  the  preceding 
twelve  months,  is  taxable  in  New  Jersey. 
State,  Darcv,  Prosecutrix,  v.  Darev,  51  N. 
J.  L.  140,  2  L.RJ^.  350,  10  Atl.  lOO". 

As  lias  already  been  shown  (supra.  III. 
a,  "Debtor's  doiuicil"),  the  fact  that  a 
debt  due  a  nonresident  is  secured  by  a 
mortgage  upon  real  property  in  the  state 
does  not  alone  give  the  credit  or  debt  as 
such  a  local  situs  for  property  taxation, 
thougit,  as  shown  supra,  III.  c,  other  cir- 
cumstances may  give  it  such  a  situs. 

Xor  is  a  real  estate  mortgage  owned  and 
controlled  by  a  nonresident  of  the  state 
subject  to  taxation  as  "property  in  the 
state."  Holland  v.  Silver  Bow  County,  15 
Mont.  460,  27  L.R.A.  797,  39  Pac.  575."  The 
court  observed  that  under  the  law  of  Mon- 
tana a  mortgage,  for  the  purposes  of  taxa- 
tion, is  nothing  more  than  a  collateral 
security,  depending  upon  some  outside  ob- 
ligation to  secure  which  it  is  given,  and 
that  the  mortgage  belongs  to  the  owner  of 
the  debt,  and  passes  with  the  debt  to  any 
lawful  holder  thereof.  To  the  same  effect 
are  People  v.  Eastman,  25  Cal.  002,  and 
Davenport  v.  Mississippi  &  M.  R.  Co.  12 
Iowa,  539. 

In  the  last-mentioned  case  the  court  ob- 
served that  while  it  was  true  that  the  situs 
of  the  property  mortgaged  was  within  the 
jurisdiction  of  the  state,  the  mortgage  it- 
self was  personal  property,  a  chose  in  ac- 
tion, attached  to  the  person  of  the  owner. 
It  will  be  observed  that  in  this  case  there 
was  no  attempt  by  the  legislature  to  de- 
clare the  mortgage  an  interest  in  real  prop- 
erty and  taxable  as  such. 

The  interest  of  nonresidents  in  a  mort- 
gage on  real  property  in  New  Jersey,  which 
ran  to  nonresidents  and  to  a  resident  (not 
jointly  but  severally),  was  hold  in  State, 
Crispin,  Prosecutor,  v.  Vansyckle,  49  N.  J. 
L.  366,  8  Atl.  120,  not  to  be  taxable  against 
them  in  Kew  Jersey;  the  resident's  inter- 
est, however,  being  assessable  to  him  ac- 
cording to  the  value  of  his  interest. 

In  the  absence  of  special  circumstances, 
neither  the  bond  of  a  domestic  corporation 
nor  a  mortgage  on  real  property  in  Ken- 
tucky securing  the  same,  belonging  to  a 
L.R.A.1915C. 


nonresident,  is  subject  to  taxation  in  Ken- 
tucky. Frankfort  v.  Fidelity  Trust  k 
Safety  Vault  Co.  HI  Ky.  667,  64  S.  W.  470, 
followed  in  Callahan  v.  Singer  Mfg.  Co. 
29  Ky.  L.  Rep.  123,  92  S.  W.  881.  The 
court  conceded,  or  at  least  did  not  deny, 
that  the  legislature  might  give  a  situs  to 
mortgages  owned  by  nonresidents  as  prop- 
erty within  the  state,  but  said  that  until 
it  had  undertaken  to  do  so,  there  was  no  oc- 
casion for  the  court  to  depart  from  the 
long-recognized  rule  to  tax  mortgaged  real 
estate  to  the  mortgagor,  and  to  treat  the 
mortgage  itself,  when  owned  and  controlled 
by  a  nonresident  of  the  state,  as  personal 
property,  to  be  taxed  like  other  choses  in 
action  at  the  domicil  of  the  creditor.  And 
see  .Adams  v.  Colonial  A  U.  S.  Mortg.  Co. 
82  Miss.  263,  17  L.R.A.(NJS.)  139,  100 
.'^m.  St.  Rep.  633,  34  So.  482,  infra. 

But,  a  state  may  subject  a  nonresident's 
interest  in  a  mortgage  to  taxation  as  an 
interest  in  real  property,  notwithstanding 
that  by  the  local  law  a  mortgage  does  not 
convey  the  legal  title  to  the  mortgagee,  but 
creates  only  a  lien  or  encumbrance  as 
security  for  the  mortgage  debt,  the  right 
of  possession,  as  well  as  the  legal  title, 
remaining  in  the  mortgagor,  both  be- 
fore and  after  condition  broken,  until  fore- 
closure. Savings  &  L.  Soc.  v.  Multnomah 
County,  169  U.  S.  421,  42  L.  ed.  803,  18 
Sup.  Ct.  Rep.  392,  affirming  80  Fed.  31. 
The  statute  involved  in  this  ease  expresslj 
declared  that. the  mortgage,  together  with 
the- debt  secured,  shall,  for  the  purposes  of 
assessment  and  taxation,  be  deemed  and 
treated  as  land  or  real  property. 

A  state  may  tax  the  mortgagee's  interest 
in  land  located  within  its  borders,  although 
both  mortgagor  and  mortgagee  are  non- 
residents, especially  where  the  mortgagee 
is  vested  with  a  legal  estate  in  the  land. 
Allen  v.  National  State  Bank,  92  Md.  509, 
52  L.R.A.  760,  84  Am.  St.  Rep.  517,  48  Atl. 
78.  The  court  said  that,  conceding,  for  the 
sake  of  the  argument,  that  the  interest  of 
the  mortgagee  is  in  the  nature  of  a  chose 
in  action,  the  general  rule  that  its  situs 
for  taxation  is  the  residence  of  the  owner 
is  a  mere  fiction  of  law,  and  yields  when- 
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contention  is  that  its  entire  body  of  land 
sliould  only  have  been  assessed  during  these 
years  at  $2.65  an  acre.  If  this  conclusion 
should  bo  accepted  as  sound,  and  the  state- 
ment of  its  agent  that  he  did  not  know 
that  the  body  of  land  contained  over  7,000 
acres  be  accepted  as  true,  the  appellant 
would  be  placed  in  the  attitude  of  having 
assessed  this  7,000  acres  at  twice  its  as- 
sessable value  during  each  of  these  years. 
To  agree  tliat  $37,100,  the  valuation  fixed 
by  it  on  7,000  acres,  was  a  fair  valuation 
for  13,21)2  acres,  we  would  have  to  believe 
that  it  assessed  the  land  it  thought  it 
owned  in  these  years  at  practically  double 
its  value. 

But,    passing   this   curious   situation,    if 
the     evidence     clearly     and     convincingly 


showed  that  appellant  assesstnl  at  its  fair 
value  all  the  land  owned  by  it,  tlie  dis- 
crepancy betwt-en  the  number  of  aorcs  given 
in  and  the  number  of  acres  owned  would 
not  warrant  the  reassessment  of  the  omit- 
ted acreage  as  omitted  property,  because  in 
this  state  of  case  no  property  would  in  fact 
have  been  omitted  or  indeed  undervalued. 
But  the  burden  was  on  appellant  to  show 
by  clear  and  convincing  evidence  that  the 
valuation  at  which  it  returned  the  7,000 
acres  was  a  fair  valuation  for  the  1.3,202 
acres  that  it  owned;  and  this,  the  evidence 

j  does  not  do. 

Tlie  witnesses  for  the  ap]iellant  testified 

,  that  the  fair  cash  value  of  the  land,  esti- 
mated at  the  price  It  would  bring  at  a  fair 
voluntary  sale  at  the  assessing  period,  was 
not  over  $2  an  acre;   while  the  witnesses 


ever  it  is  necessary  for  the  purposes  of 
justice  that  the  actual  situs  of  a  tiling 
should  be  examined,  and  whenever  the  legis- 
lative intent  is  manifest  that  this  legal  fic- 
tion should  not  operate.  The  court  ob- 
served further,  however,  that  in  Maryland 
it  has  long  been  held  that  a  mortgagee 
takes  something  more  than  a  mere  lien, 
and  that  his  interest  is  treated  by  courts  of 
law  as  real  estate  so  far  as  it  may  be  nec- 
essary in  order  to  protect  the  mortgagee, 
and  to  give  him  the  full  benefit  of  his  se- 
curity. 

The  interest  of  nonresident  mortgagees 
was  included  in  the  Maryland  statute  im- 
posing a  tax  on  the  annual  interest  cove- 
nanted to  be  paid  by  the  mortgagors  to  the 
mortgagees  or  their  assigns.    Ibid. 

Mortgages  of  land  in  Maryland  owiied 
and  held  by  citizens  of  other  states,  as 
well  as  of  Maryland,  may  rightly  be  taxed 
in  tb,e  counties  of  Maryland  where  the 
land  is  situated,  though  the  tax  he  levied 
upon  the  interest,  and  not  directly  upon 
the  mortgaged  debt.  This  is  only  another 
method  of  taxing  the  latter,  and  the  rate 
of  taxation  is  determined  by  the  percent- 
age of  interest.  Musgrove  v.  Baltimore  &  0, 
R.  Co.  Ill  Md.  629,  75  Atl.  245. 

A  mortgage  upon  real  estate  is  sufiicient- 
ly  an  interest  in  land  to  make  it  taxable 
in  the  state  where  the  land  is  situated,  al- 
though the  mortgage  is  owned  by  a  non- 
resident. Detroit  v.  Board  of  Assessors 
(Detroit  t.  Rentz)  91  Mich.  78,  1«  L.R.A. 
59,  51  N.  W.  787.  The  statute  in  this  case 
purported  to  impose  a  tax  upon  mortgages 
as  interest  in  real  estate,  and  the  court  on 
this  ground  distinguished  the  case  from  the 
case  of  State  Tax  on  Foreign-held  Bonds, 
pointing  out  that  the  court  was  there  deal- 
ing with  a  statute  which  attempted  to  tax 
credits  distinctively  as  such,  and  not  with 
a  statute  imposing  a  tax  upon  a  raortgngc 
interest  in  land.  The  court  in  the  Rentz 
Case  said  that  while  it  is  true  that  the 
mortgage  is  a  mere  security  for  the  del)t, 
yet  it  conveys  a  qualified  property  in  the 
land;  that  while  it  is  not  an  estate  which 
entitles  the  mortgagee  to  possession  before 
foreclosure,  it  is  nevertheless  an  estate  or 
L.R.A.1915C. 


interest  in  land  which  is  fully  protected  by 
the  registration  law.  i 

The  court  in  Adams  v.  Colonial  &  U.  S. 
Mortg.  Co.  supra,  while  holding  that  under 
the  existing  statute  the  mortgagee's  interest 
could  not  be  taxed  as  real  estate,  for  the 
reason  that  the  statute  treated  loans  se- 
cured by  mortgage,  according  to  the  general 
rule  of  law,  as  being  taxable  at  the  domicil, 
declared  it  to  be  beyond  controversy  that 
the  interest  of  a  mortgagee  in  the  land 
mortgaged,  whether  it  be,  as  in  Mississippi, 
a  mere  right  to  sell  the  land  to  pay  the 
debt, — a  chose  in  action, — or  whether  it  be, 
as  held  by  the  United  States  Supreme  Court 
and  many  state  courts,  an  actual  estate  in 
the  land  itself,  is  in  either  case  a  sufficient 
interest  therein,  in  constitutional  law,  to 
empower  the  legislature  to  tax  it,  by  ex- 
press enactment,  as  an  estate  in  land;  and 
therefore  the  legislature  has  the  undoubted 
power  to  pass  a  law  subjecting  the  interest 
of  every  mortgagee  in  land  in  the  state, 
though  a  nonresident  of  the  state,  to  taxa- 
tion here,  legislatively  fixing  the  situs  of 
that  interest  in  the  state  for  the  purposes 
of  taxation  by  the  state  which  protects  the 
mortgagee,  and  furnishes  him  the  sole 
means  for  enforcing  his  claim.  Chief  Jus- 
tice Whitfield,  who  wrote  the  opinion,  not 
only  asserted  the  power  of  the  state  in  the 
premises,  but  strongly  urged  that  such  pow- 
er be  exercised  by  the  legislature. 

The  court  in  Mumford  v.  Sewall,  11  Or. 
67,  .50  Am.  Rep.  482,  4  Pac.  585,  not  only 
upheld  the  power  of  the  state  to  declare 
that  a  mortgage  of  real  property  shall,  for 
the  purposes  of  taxation,  be  deemed  real 
property,  and  to  assess  the  mortgage  as 
such  to  the  nonresident  owner,  but  further 
held  that  a  statute  taxing  such  mortgages 
previously  executed  did  not  involve  any  im- 
pairment of  the  obligation  of  contracts. 

In  Dundee  Mortg.  Trust  Invest.  Co.  v. 
School  Dist.  19  Fed.  359,  the  court  accepted 
as  the  law  of  the  case  the  decision  of  the 
state  court  upholding  the  power  of  the 
state  to  tax  a  nonresident  mortgagee's 
interest  as  an  interest  in  real  property; 
but  held  that  the  statute  was  in  violation 
of  the  provision  of  the  state  Constitution 
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for  the  commonwealth  said  that  it  was 
worth  from  $6  to  $8  an  acre.  But  as  some 
of  the  witnesses  for  the  commonwealth 
were  not  asked  what  was  tne  fair  caah 
value  of  the  land  estimated  at  the  price 
it  would  bring  at  a  fair  voluntary  sale 
at  the  assessing  periods,  it  is  urged  that 
no  weight  should  be  attached  to  the  evi- 
aence  of  the  witnesses  who  were  asked  this 
question.  The  Constitution  and  the  statute 
both  provide  that  property  shall  be  as- 
sessed at  "its  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary 
gale."  This,  of  course,  is  the  test  that 
should  be  applied  in  determining  the  value 
of  property  for  the  purpose  of  assessment 
and  taxation;  and  when  it  is  attempted  to 
show  the  value  of  property  by  witnesses, 
they  should  be  asked  this  question.     The 


fact,  however,  that  the  answer  to  this  ques- 
tion furnishes  the  test  of  the  assessable 
value  of  property,  does  not  make  inadmis- 
sible or  incompetent  questions  that  may  be 
asked  for  the  purpose  of  showing  how  the 
witness  arrived  at  this  value,  or  for  the 
purpose  of  illustrating  his  knowledge  of 
the  value  of  the  land,  or  the  theory  upon 
which  he  bases  his  opinion  as  to  its  as- 
sessable value.  For  the  purpose  of  getting 
information  that  will  either  discredit  or 
support  the  statement  of  the  witness  upon 
the  test  question,  he  may  be  aaked  any 
other  relevant  pertinent  questions.  If, 
however,  we  should  put  aside  the  evidence 
of  the  witnesses  for  the  commonwealth  who 
were  not  aaked  the  test  question,  we  tiiink 
there  is  sufficient   evidence   in   the   record. 


requiring  uniformity  and  equality  in  taxa- 
tion, in  that  it  applied  only  to  mortgages 
on  lands  wholly  within  one  county,  and 
exempted  mortgages  upon  land  in  more 
than  one  county. 

In  Cleveland,  P.  &  A.  R.  Co.  v.  Pennsyl- 
vania, 15  Wall.  300,  21  L.  ed.  179,  Justice 
Field  declared  that  where,  as  in  Pennsyl- 
vania, a  mortgage  transfers  no  title,  but 
creates  only  a  lien  upon  the  property,  the 
right  has  no  locality  independently  of  the 
party  in  whom  it  resides,  and  this  is  stated 
evidently  as  a  constitutional  principle; 
but  in  this  case  the  legislature  had  attempt- 
ed to  tax  the  bonds  secured  by  the  mort- 
gage, and  had  not  attempted  to  tax  the 
mortgage,  as  an  interest  in  real  estate. 

/.  Shares  of  corporate  stock. 

1.  Shares  owned  by  resident  in  foreign 
corporation. 

This  note,  being  concerned  only  with 
basic  principles  of  constitutional  law  and 
fundamental  principles  of  taxation,  does 
not  purport  to  deal  with  questions  arising 
from  the  particular  terms  of  tlie  taxing 
statutes,  as  to  the  extent  to  which  the 
power  to  tax  shares  of  stock  owned  by 
residents  in  foreign  corporations  has  been 
exercised,  or  as  to  the  scope  and  etfect  of 
exemption  provisions  in  that  regard.  As 
to  those  questions,  see  note  in  58  L.R.A. 
678  et  seq. 

It  is  well  established,  both  as  a  prin- 
ciple of  constitutional  law  and  as  a 
rule  of  construction  for  statutes  employ- 
ing general  terms,  that  shares  of  stock 
in  foreign  corporations  have  a  situs 
at  the  domicil  of  their  owner,  which  sub- 
jects them  to  property  taxation  there.  Haw- 
ley  V.  Maiden,  232  U.  S.  1,  53  L.  ed.  477, 
34  Sup.  Ct.  Rep.  201;  State  v.  Kidd,  125 
Ala.  413,  28  So.  480,  overruling  on  this 
point  Varner  v.  Calhoun,  48  Ala.  178; 
Stanford  v.  San  Francisco,  131  Cal.  34, 
63  Pac.  145 :  Loekwood  v.  Western,  61  Conn. 
211,  23  Ati.  9;  Porter  v.  Rockford,  R.  I. 
&  St.  L.  R.  Co.  76  111.  561 ;  Seward  v.  Ris- 
ing Sun,  79  Tnd.  351;  Darnell  v.  State,  174 
I..R.A.1915f. 


Ind.  143,  90  K.  E.  769;  Holton  t.  Bangor, 
23  Me.  264;  Great  Barrington  v.  Berk- 
shire County,  6  Pick.  572;  Graham  v.  St. 
Joseph  Twp.  67  Mich.  652,  35  N.  W.  808; 
Bacon  v.  State  Tax  Comrs.  126  Mich.  22, 
60  LJI.A.  321,  86  Am.  St.  Rep.  524,  83  N. 
W.  307;  State,  Fish,  Prosecutor,  v.  Branin, 
23  N.  J.  L.  484;  Newark  City  Bank  v. 
Fourth  Ward  Assessor,  30  N.  J.  L.  13;  Me- 
chanics' &  T.  Bank  v.  Bridges,  30  N.  J.  L. 
112;  Worth  V.  Ashe  County,  82  N.  C.  420, 
33  Am.  Rep,  692,  subsequent  appeal  in  90 
N.  C.  409;  Worthington  v.  Sebastian,  25 
Ohio  St.  1;  Bradley  v.  Bauder,  36  Ohio  St. 
28,  38  Am.  Rep.  547;  Lee  v.  Sturges,  46 
Ohio  St.  153,  2  L.R.A.  556,  19  N.  E.  560; 
McKeen  v.  Northampton  County,  49  Pa. 
519,  88  Am.  Dec.  515;  Whitesell  v.  North- 
ampton County,  49  Pa.  526;  Dyer  v.  Os- 
borne, n  R.  I.  321,  23  Am.  Rep.  460;  Al- 
len V.  Com.  98  Va.  80,  34  S.  E.  981. 

The  rule,  of  course,  does  not  apply  to 
shares  of  stock  in  national  banks,  as  the 
authority  of  the  state  to  tax  such  shares  is 
derived  wholly  from  the  act  of  Congress 
(New  York  ex  rel.  Williams  v.  W^eaver,  100 
U.  S.  539,  25  L.  ed.  705),  and  Congress  has 
extended  the  right  only  to  the  state  in 
which  the  bank  is  located  (U.  S.  Rev.  Stat. 
§  5219,  Comp.  Stat.  1913,  §  9784).  Ques- 
tions in  relation  to  situs  of  shares  of  stock 
in  national  banks,  however,  are  not  within 
the  scope  of  the  present  note. 

That  the  taxation  of  a  resident  upon 
shares  of  stock  held  by  him  in  foreign  cor- 
porations which  do  no  business  and  have 
no  property  within  the  state  does  not  take 
his  property  without  due  process  of  law 
has  been  reaffirmed  in  the  recent  case  oi 
Hawley  v.  Maiden,  232  U.  S.  1,  58  L.  ed. 
477,  34  Sup.  Ct.  Rep.  201,  affirming  204 
Mass.  138,  90  N.  E.  415,  notwithstanding  tlio 
contention  based  on  Union  Refrigerator 
Transit  Co.  v.  Kentucky,  199  U.  S.  194,  50 
L.  ed.  150,  26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas. 
493,  and  other  cases  cited  in  the  note  in 
36  L.R.A.(N.S.)  295,  that  a  state  has  no 
right  to  tax  the  property^  of  its  citizens 
when  permanently  located  in  another  juris- 
diction. 

In  the  Hawley  Case  Mr.  Justice  Hughes 


Digitized  by 


Google 


HILLMAN  LAND  &  I.  CO.  v.  OOMMOKWEALTH. 


943 


together  with  the  presumption  thai  should 
be  indulged  in  against  appellant,  to  sup- 
port the  finding  of  tJie  trial  judge  that  the 
0,292  acres  should  be  treated  aa  omitted 
property,  and  that  the  Talue  for  purposes 
of  assessment  of  the  land  omitted  was  the 
same  per  acre  as  tlie  value  of  the  land  that 
Mas  assessed.  The  trial  judge  fixed  the 
value  of  the  6,292  acres  omitted  at  $5.30 
per  acre,  this  being  the  value  placed  by 
appellant  oa  the  7,000  acres  that  it  as- 
sessed, as  shown  by  its  assessment,  and  we 
concur  in  the  judgment  of  the  lower  court 
upon  this  point. 

Taking  np  now  the  assessment  of  the  de- 
posits in  bank,  we  find  a  close  and  difficult 
question.  The  evidence  upon  this  branch  of 
the  case  is  substantially  this:     The  appel- 


lant company  has  its  home  office  and  princi- 
pal place  of  business  in  St.  Louis,  Mis- 
souri. The  land  owned  by  it  in  Lyon  and 
other  counties  in  this  state  was  thought  to 
be  valuable  for  the  minerals  it  contained, 
and  it  was  chiefly  for  the  purpose  of  de- 
veloping the  supposed  mineral  resources 
that  the  land  was  bought.  Previous  to 
1905,  it  was  discovered  that  the  mineral 
resources  were  of  little  value,  and,  after 
the  expenditure  of  a  large  amount  of  money 
in  an  effort  to  develop  these  resources,  the 
scheme  .was  abandoned,  and  since  its  aban- 
donment the  land  has  been  used  chiefly  for 
farming  and  grazing  purposes;  but  even 
for  these  purposes  the  venture  has  not  been 
a  success.  The  evidence  shows  that  Uie  ex- 
pense of  the  appellant  in  its  business  and 


said :  "Whether,  in  the  case  of  corporations 
organized  under  state  laws,  a  provision  by 
the  state  of  incorporation,  fixing  the  situs 
of  shares  for  the  purpose  of  taxation  by 
whomever  owned,  would  exclude  the  taxa- 
tion of  the  shares  by  other  states  in  which 
their  owners  reside,  is  a  question  which  does 
not  arise  upon  this  record,  and  need  not  be 
decided." 

Shares  of  stock  in  a  foreign  corporation 
held  by  a  domestic  corporation  are  taxable 
as  the  property  of  the  latter,  under  the 
mandate  of  the  Georgia  Constitution  that 
"all  taxation  shall  1^  uniform  upon  the 
same  class  of  subjects,  and  ad  valorem  on 
all  property  subject  to  be  taxed  within  the 
territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected 
under  general  laws,"  which  is  carried  out 
in  the  Georgia  statute  authorizing  a  tax  on 
all  the  taxable  property  of  the  state,  ^nd 
requiring  taxpayers  to  return  the  number 
of  shares  of  stock  in  foreign  corporations 
which  they  own.  Wright  v.  Louisville  &  N. 
R.  Co.  195  U.  8.  219,  49  L.  ed.  167,  25  Sup. 
Ct.  Rep.  16,  reversing  54  C.  C.  A.  672,  117 
Fed.  1007. 

The  situs  of  the  stock  at  the  domicil  of 
the  owner  is  not  destroyed  by  the  fact  that 
the  property  of  the  foreign  corporation  is 
in  another  state.  Ibid;  Dyer  v.  Osborne, 
11  R.  I.  321,  23  Am.  Rep.  460;  SUte  v. 
Travelers'  Ins.  Co.  70  Conn.  590,  66  Am. 
St.  Rep.  138,  40  Atl.  465;  Greenleaf  v.  Mor- 
gan County,  184  III.  226,  75  Am.  St.  Rep. 
168,  56  N.  E.  295. 

Nor  by  the  fact  that  its  capital  or  prop- 
erty is  subject  to  taxation  in  another  state. 
San  Francisco  v.  Fry,  63  Cal.  470;  Thrall 
T.  Guiney,-141  Mich.  302,  113  Am.  St.  Rep. 
628,  104  N.  W.  646;  Dwight  v.  Boston,  12 
Allen,  316;  Bradley  v.  Bauder,  36  Ohio  St. 
28,  38  Am.  Rep.  547. 

Nor  by  the  fact  that  it  is  subject  to  a 
license  fee  or  franchise  tax  in  the  state  of 
its  incorporation.  Rhode  Island  Hospital 
Trust  Co.  V.  Tax  Assessors,  26  R.  I.  355,  55 
Atl.  877. 

Nor  does  the  fact  that  the  shares  of 
stock  themselves  are  subject  to  taxation  in 
another  state  deprive  them  of  a  situs  for 
L.R.A.1915C. 


taxation  at  the  owner's  domicil.  Judy  v. 
Beckwith,  35  L.R.A.(N.S.)  142,  and  cases 
cited  in  note. 

Shares  of  stock  belonging  to  a  resident 
of  Alabama  in  foreign  railroad  corporations 
having  no  property  within  the  state  were 
held  subject  to  taxation  in  Alabama  in 
State  V.  Eidd,  125  Ala,  413,  28  So.  480, 
under  a  general  provision  decjyring  sub- 
ject to  taxation  "all  other  property,  real 
and  personal,  not  otherwise  specified,"  not- 
withstanding an  express  exception  of  rail- 
road companies  from  the  provisions  of  a 
statute  declaring  that  every  share  of  any 
corporation  organized  under  the  laws  of 
the  state  or  any  other  state  should  be  as- 
sessed in  the  county  where  the  corporation 
has  its  chief  or  home  office  in  the  state. 
The  court  took  the  view  that  a  rca.«onable 
interpretation  of  that  provision  confined  it 
to  shares  in  corporations  having  taxable 
property  in  the  state,  and  that  the  exception 
was  no  broader  than  the  class  from  which 
it  was  taken,  and  so  did  not  apply  to  shares 
of  stock  in  foreign  corporations  having  no 
I  taxable  property  within  the  state. 

The  case  of  Wright  v.  Southwestern  R, 
Co.  64  Ga.  783,  however,  announced  as  the 
law  of  that  state  that  the  situs  of  stock  in 
a  foreign  railroad  corporation  whose  road 
was  located  outside  of  Georgia  was  in  the 
state  where  the  road  was  located,  and  that 
therefore  the  stock  was  not  taxable  in  Geor- 
gia. That  case  was,  however,  abrogated  as 
an  authority  by  the  act  of  October  20,  188.5, 
which  gave  such  stock  a  situs  for  the  pur- 
poses of  taxation  in  Georgia.  See  Georgia 
R.  4  Bkg.  Co,  V.  Wright,  124  6a.  590,  53 
S.  E.  251. 

And  shares  of  stock  owned  by  a  resident 
of  New  York  in  foreign  corporations  were 
held  not  taxable  under  the  New  Tork  statute 
subjecting  to  taxation  all  personal  prop- 
erty "within  this  state."  People  ex  rel. 
Trowbridge  v.  Tax  &  A.  Comrs.  4  Hun,  595, 
affirmed  without  opinion  in  02  N.  Y.  630; 
Peole  ex  rel.  Pacific  Mail  S.  S.  Co.  v.  Tax 
Comrs.  5  Hun,  200,  aSirmed  in  64  N.  Y. 
541.  The  decisions  seem  to  be  upon  the 
ground  that  shares  of  stock  do  not  repre- 
sent distinct  property  rights  or  subjects  of 
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farming  operations  in  this  state  during  the 
years  1905-190U  was  more  than  its  income, 
and  that  it  carried  on  the  business  at  a 
loss.  It  is  aluo  shown  that  all  the  money 
n-ceived  as  income  from  this  property  was 
at  once  forwarded  to  the  lionie  office  at  St. 
Louis,  and  that  the  money  in  bank  sought 
to  be  assessed  was  sent  from  the  home  office 
in  Missouri  to  the  resident  agent  in  this 
Ktate  to  be  used  by  him  in  paying  overdue 
and  current  expenses,  and  tliat  a  good  deal 
of  it  was  sent  shortly  before  the  assessing 
periods  in  the  years  named.  It  is  further 
Khown  that  no  part  of  this  money  was  sent 
to  tliis  state  to  be  kept  here  on  deposit,  or 
for  investment,  or  to  be  loaned  in'  any  man- 
ner whatever.  In  short,  the  evidence  shows 
that  the  money  on  deposit  sought  to  l>e  as- 


sessed was  only  in  the  state  for  the  tem- 
porary purpose  of  defraying  the  current 
expenses  of  appellant  company  in  the  con- 
duct of  its  business  in  this  state,  and  that 
the  income  of  the  business  here  was  not 
sufficient  to  carry  it  on. . 

Upon  this  state  of  facts,  was  this  money 
a  proper  subject  for  taxation?  To  state 
the  question  in  another  way,  if  a  foreign 
corporation  engaged  in  business  in  this 
state  sends  money  to  its  resident  agent  in 
this  state  for  the  sole  purpose  of  defray- 
ing the  current  expenses  of  its  business  in 
this  state, — the  income  from  which  is  not 
sufficient  to  meet  expenses, — and  it  is 
used  for  this  purpose  alone,  has  it  a  situs 
in  this  state  for  taxation  t 

The  attorn^  for  the  commonwealth,  in 


taxation,  as  distinguished  from  the  prop- 
erty of  the  corporation  which  they  repre- 
sent. 

So,  in  People  ex  rel.  Edison  Electric 
Light  Co.  V.  Campbell,  138  N.  Y.  543,  20 
L.R..\.  453,  34  X.  E.  370,  holding  that  stock 
in  companies  organized  outside  the  state, 
taken  in  consideration  of  a  grant  of  the 
right  to  lAe  patents  which  constituted  the 
original  capital  of  a  domestic  corporation, 
was  not  "employed  within  the  state"  so  as 
to  l)e  taxable  under  the  act  of  1880,  chap. 
542,  the  court  observed  that  those  stocks 
had  no  situs  in  New  York,  and  were  not 
taxable  there  under  any  system  of  taxation 
which  had  ever  existed  in  the  state. 

Equality;   discrimination;  double  taxation. 

The  equal  protection  of  the  laws  is  not 
denied  by  a  statute  providing  for  the  taxa- 
tion of  stock  owned  by  residents  in  foreign 
railroad  companies,  because  of  its  exemption 
of  stock  in  domestic  railroad  companies 
and  in  others  that  list  substantially  all 
their  property  for  taxation  in  the  state. 
Kidd  v.  Alabama.  188  U.  S.  730,  47  L.  ed. 
600,  23  Sup.  Ct.  Rep.  401;  State  v.  Nelson, 
107  Minn.  319,  119  N.  W.  1058. 

Taxing  shares  of  foreign  corporations 
when  owned  by  the  inhabitants  of  the  state 
does  not  deny  the  owner  the  equal  protec- 
tion of  the  laws,  because,  in  the  case  of 
domestic  corporations,  it  is  the  property, 
and  not  the  snares,  which  is  taxed.  Darnell 
v.  State,  226  U.  S.  390,  57  L.  ed.  287,  33 
Sup.  Ct.  Rep.  120,  affirming  174  Ind.  143, 
90  N.  E.  769;  Georgia  R.  &  Bkg.  Co.  v. 
Wright,  124  Ga.  596,  53  S.  E.  251,  subse- 
quent appeal  in  125  Ga.  589,  54  S.  E.  52; 
Bacon  v.  State  Tax  Comrs.  126  Mich.  22,  60 
L.R.-A.  321,  86  Am.  St.  Rep.  524,  85  N.  W. 
307. 

Nor  does  the  taxation  of  shares  in  for- 
eign corporations  owned  by  inhabitants 
of  the  state,  wliile  the  shares  in  domestic 
corporations  are  taxable  only  when  the  prop- 
erty of  the  corporation  is  not  exempt,  and 
not  taxable  to  the  corporation  itself,  vio- 
late the  commerce  clause  of  the  Federal 
Constitution.  Darnell  v.  State,  supra. 
L.K.A.1915C. 


Nor  is  such  system  of  taxation  in  viola- 
tion of  the  constitutional  requirement  that 
all  taxation  sliall  be  uniform  on  the  same 
class  of  subjects.  Wright  v.  Louisville  &, 
N.  R.  Co.  196  U.  S.  219,  49  L.  ed.  167,  25 
Sup.  Ct.  Rep.  16;  Georgia  R.  &  Bkg.  Co.  t. 
Wright,  supra. 

In  Wright  v.  Louisville  &  X.  R.  Co.  supra, 
the  court,  speaking  of  the  taxation  by  Geor- 
gia of  shares  owned  by  residents  in  a  for- 
eign corporation,  observed  that  a  tax  in 
another  state  is  no  tax  for  the  purposes  of 
the  state  of  Georgia. 

And  in  State  v.  Nelson,  supra,  the  court 
said  that  the  fact  that  the  corporation 
paid  taxes  on  its  property  in  the  state  of 
its  origin  was  no  bar  to  the  taxation  of  the 
stock  owned  by  a  resident  of  Minnesota. 

9.     Shares    in     domestic     corporation 
otcned  by  nonresidents. 

Questions  as  to  shares  of  stock  owned  by 
nonresidents  in  national  banks  located  with- 
in the  state  are  not  within  lAe  scope  of  the 
present  note.  On  that  subject,  see  notes  in 
45  L.R.A.  743,  and  3  L.R.A.(N.S.)  684. 

Although,  as  shown  in  supra.  III.  f,  1, 
it  is  within  the  power  of  a  state  to  tax 
shares  of  stock  owned  by  residents  in  for- 
eign corporations,  it  seems  to  be  equally 
well  settled  that  it  ia  within  the  power  of 
the  state  in  which  a  corporation  is  organ- 
ized to  tax  the  shares  of  stock  owned  by 
nonresidents.  Tims,  in  Corry  t.  Baltimore, 
196  U.  S.  467,  49  L.  ed.  657,  25  Sup.  Ct. 
Rep.  297,  although  no  question  was  raised 
as  to  the  power  to  establish  a  local  situs 
for  the  taxation  of  shares  owned  by  non- 
residents in  domestic  corporations,  the  court 
said:  "Tliat  it  was  rightly  determined 
that  it  was  within  the  power  of  the  state  to 
fix,  for  purposes  of  taxation,  the  situs  of 
stock  in  a  domestic  corporation,  whether 
held  by  residents  or  nonresidents,  is  so 
conclusively  settled  by  the  prior  adjudica- 
tions of  this  court  that  it  is  not  open  for 
discussion." 

And  in  a  recent  case,  Hawley  v.  Maiden, 
232  U.  S.  1,  58  L.  ed.  477,  34  Sup.  a.  Rep. 
201,  the  same  court  declares  that  the  state 
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support  of  the  proposition  that  these  de- 
posits were  proper  subjects  for  assessment 
and  taxation,  relies  upon  the  case  of  Com. 
V.  Dun,  12«  Ky.  100,  10  L.R.A.(N.S.)  920, 
102  S.  W.  859.  It  appears  from  the  opin- 
ion in  that  case  that  the  home  office  and 
principal  place  of  business  of  Dun  &  Com- 
pany was  in  New  York,  but  it  had  an  es- 
tablished agency  and  office  in  this  state, 
and  had  transacted  business  in  this  state 
for  many  years;  that  at  the  assessing  pe- 
riods in  1900-1904,  it  had  on  deposit  in 
banks  in  this  state  money  that  was  sousfht 
to  be  assessed,  as  in  this  case,  as  omitted 
property.  It  is  stated  in  the  opinion  that 
"there  was  due  to  the  Louisville  office  from 
subscribers  (or  persons  transacting  busi- 
ness with  appellee)    on  each  of  the  above 


assessing  dates  about  $5,000.  The  income 
from  the  Louisville  office  for  each  of  the 
years  named  was  about  $40,000,  which  was 
deposited  in  the  banks,  on  which  the  man- 
ager drew  checks  for  all  current  expenses, 
and  at  the  end  of  each  month,  if  there  was 
any  substantial  balance  on  deposit,  he 
would  remit  to  the  New  York  office.  It  is 
conceded  that  the  money  deposited  in  tlie 
banks,  and  the  amounts  due  at  the  assess- 
ing dates  referred  to,  were  omitted  from 
assessment  and  taxation;  but  appellee 
claims  that  the  situs  of  these  deposits  and 
the  debts  due  appellee  on  the  above-named 
assessing  days,  for  the  purpose  of  taxation, 
must  be  deemed  and  considered  to  exist  in 
New  York,  the  home  of  Dun's  heirs,  devi- 
sees,   and   trustees    managing   the   estate." 


in  which  a  corporation  is  organized  .  may 
provide  in  creating  it  for  the  taxation  in 
that  state  of  all  its  shares,  whether  owned 
by  residents  or  nonresidents. 

And  the  power  of  the  state  in  which  a 
corporation  is  organized  to  tax  shares  of 
stock  owned  by  nonresidents  is  upheld  or 
recognized  in  other  cases.  Corrv  v.  Balti- 
more, 19C  U.  S.  466,  49  L.  ed.  dad.  25  Sup. 
rt.  Rep.  297;  State  v.  Travelers'  Ins.  Co. 
70  Conn.  590,  66  Am.  St.  Rep.  138,  40  Atl. 
465;  Whitney  v.  Ragsdale.  33  Ind.  107,  5 
Am.  Rep.  185;  Faxton  v.  McCosh,  12  Iowa, 
527;  Baltimore  v.  Baltimore  City  Pass.  R. 
Co.  57  Md.  31;  American  Coal  Co  v.  Al- 
leganv  County,  59  Md.  186;  South  Nashville 
Street  R.  Co.  v.  Morrow,  87  Tenn.  406,  2 
L.R.A.  853,  11  S.  W.  348;  St.  Albans  v. 
National  Car  Co.  57  Vt.  68;  McKcnnon  v. 
McFall,  127  Tenn.  393,  155  S.  W.  158: 
Abingdon  Bank  v.  Washington  County,  88 
Va.  293,  33  S.  E.  407;  Union  Bank  v.  Rich- 
mond, 94  Va.  316,  26  S.  E.  821;  Scandina- 
vian-American Bank  v.  Pierce  County,  20 
Wash.  155,  55  Pae.  40. 

There  are  other  cases  not  cited  here,  like 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  22  L,  ed,  ]89,  upholding  or  assuming 
the  power  of  the  state  in  which  a  national 
bank  is  located  to  tax  shares  therein  owned 
by  nonresidents. 

Corry  v.  Baltimore,  196  U.  S.  466,  49  L. 
ed.  556,  25  Sup.  Ct.  Rep.  297,  affirming  96 
Md.  310,  103  Am.  St.  Rep.  364,  33  Atl.  942, 
not  only  assumed  the  power  of  the  state  to 
tax  shares  of  stock  in  domestic  corporations 
owned  by  nonresidents,  hut  held  that  due 
process  of  law  is  not  denied  a  nonresident 
stockholder  in  a  domestic  corporation  by 
the  imposition,  as  a  condition  of  such  owner- 
ship, of  a  personal  liability  for  the  taxes 
upon  his  stock,  to  be  enforced  by  a  person 
at  action  brought  against  him  by  the  cor- 
poration to  recover  the  amount  of  the  tax 
which  it  is  compelled  to  pay  on  his  behalf; 
nor  is  there  any  violation  of  due  process 
of  law  because  there  is  no  provision  for  no- 
tice to  the  nonresident  stockholder  of  the 
assessments  of  taxes  on  his  stock,  nor  op- 
portunity for  contest  by  him  as  to  the  cor- 
rectness of  the  valuation,  the  statute  being 
L.R.A.1915C. 


construed  by  the  state  court  as  constituting 
the  corporation,  in  legal  effect,  the  agent  of 
the  stockholders  to  receive  notice  and  repre- 
sent them  in  proceedings  for  the  correction 
of  the  assessment.  This  was  a  suit  by  a  non- 
resident stockholder  to  restrain  the  corpora- 
tion from  complying  with  the  demands  of 
the  taxing  officers  for  the  payment  of  the 
tax  assessed  against  the  stock.  To  the 
same  effect  is  St.  .\lbans  v.  National  Car 
Co.  57  Vt.  68. 

No  unconstitutional  discrimination 
against  nonresident  stockholders  of  a  domes- 
tic corporation  is  made  by  a  statute  provid- 
ing for  the  assessment  of  such  stock  at  its 
market  vahie  with  no  deduction  oh  account 
of  real  estate  held  by  the  corporation,  al- 
though the  statute  provides  for  such  deduc- 
tion in  assessing  resident  stockholders, 
since  nonresident  stockholders  pay  no  local 
taxes,  but  simply  contribute  to  so  much  of 
the  general  expense  of  the  state,  while  the 
resident  stockholders  pay  no  taxes  to  the 
state,  but  only  to  the  municipality  in  which 
thcv  reside.  Travelers'  Ina.  Co.  v.  Connec- 
ticut, 185  U.  S.  364,  46  L.  ed.  949,  22  Sup. 
Ct.  Rep.  673,  affirming  73  Conn.  255,  57 
L.R.A.  481,47  Atl.  299. 

But  a  Massachusetts  statute  requiring 
domestic  corporations  to  reserve  from  each 
dividend  one  fifteenth  of  that  portion  there- 
of due  and  payable  to  its  stockholders  re- 
siding out  of  the  commonwealth,  and  to  pay 
the  same  as  a  tax  or  excise  oh  such  estate 
or  commodity,  was  held  to  be  beyond  the 
power  of  the  legislature,  and  among  other 
reasons  given  for  the  decision  was  that  the 
statute  violated  the  provision  of  art.  4,  §  2, 
of  the  Federal  Constitution,  which  secures 
to  the  citizens  of  each  state  all  the  privi- 
leges and  immunities  of  citizens  of  the  sever- 
al states.  Oliver  v.  Washington  :Mills,  11 
Allen,  268. 

There  is  some  authority  for  the  view 
that  it  is  beyond  the  power  of  the  state  to 
give  a  local  situs  for  property  taxation  to 
shares  of  stock  owned  by  nonresidents  in 
domestic  corporations.  See,  besides  the 
cases  subsequently  cited  herein,  the  dis- 
cussion of  the  subject  in  note  in  58  L.R.A. 
580  et  seq. 
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After  stating  that  the  money  in  bank  and 
the  debts  due  by  Dun  &  Company  were  per- 
sonal estate  subject  to  taxation  under  the 
statute,  the  opinion  proceeds:  "This  court, 
however,  in  construing  this  statute,  has 
determined  that  it  does  not  apply  to  the 
property  of  nonresidents  when  in  this  state 
temporarily;  that  in  such  a  case  the  situs 
for  the  purpose  of  taxation  is  at  the  domi- 
cil  of  the  owner.  .  .  .  But  this  court 
has  never  held  that  when  a  nonresident  of 
this  state  establishes  a  business  in  this 
state,  from  which  money  is  derived  and 
other  property  is  accumulated,  such  prop- 
erty should  be  relieved  from  taxation.  In 
our  opinion  the  accumulations  from  the 
business  of  appellee  are  not  temporarily 
in  this  state,  in  the  meaning  of  the  de- 
cisions referred  to.  In  this  case  we  have 
a  nonresident  with  an  established  bnsiness, 
agents  residing  here  who  managed  it,  and 
an  income  of  over  $40,000  annually."  In 
the  Dun  Case,  the  decision  that  the  deposit 
in  bank  was  subject  to  taxation  was  put 


upon  the  ground  th&t  the  deposit  accrued 
from  business  carried  on  by  Dun  &.  Com- 
pany in  this  state  through  an  established 
agency  in  tliis  state.  In  this  case  the  evi- 
dence shows  that  the  money  on  deposit 
was  not  earned  or  accumulated  in  thia 
state,  but  was  sent  hei«  from  another  state 
for  the  purpose  of  being  cheeked  out  to 
pay  debts  due  by  the  nonresident.  It  was 
not  the  profit  or  accumulations  ot  any  busi- 
ness done  in  this  state.  If  this  money  on 
deposit  was  the  proceeds  of  the  farming  or 
business  operations  of  the  appellant  in 
this  state,  th«i  this  case  wouM  be  con- 
trolled by  the  Dun  Case. 

The  case  of  Bluefields  Banana  Co.  t. 
Board  of  Assessors,  49  La.  Ann.  43,  21  So. 
627,  is  also  relied  on  by  the  commonwealth; 
but  in  that  case,  as  in  the  Dun  Case,  the 
money  on  deposit  that  was  tared  was  ac- 
cumulated from  business  transacted  by  the 
nonresident  in  New  Orleans.  As  stated  in 
the  opinion:  "The  foreign  corporation  had 
an  agent  here  where  it  received  and  where 


In  Minot  v.  Philadelphia,  W.  &  B.  B.  Co. 
18  Wall.  206,  21  L.  ed.  888,  Justice  Field 
said  in  effect  that  it  was  unnecessary  to 
decide  whether  shares  of  stock  treated  as 
the  property  of  the  owners  can  be  regarded 
as  so  far  severable  from  the  property  to 
which  they  relate  as  to  be  taxable  independ- 
ently of  the  latter,  since,  in  any  aspect,  if, 
as  in  the  case  at  bar,  the  provision  for  tax- 
ation of  the  shares  at  the  locality  of  the 
company  be  made  in  its  charter,  their  taxa- 
bility at  such  locality  is  annexed  as  an  in- 
cident to  the  shares,  and  it  does  not  matter 
where  the  domicil  of  the  owner  may  be. 

In  Union  Nat.  Bank  v.  Chicago,  3  Biss. 
82,  Fed.  Gas.  No.  14,374,  the  court,  in  hold- 
ing that  a  law  of  Illinois  assessing  shares 
of  stock  in  a  national  bank  conflicted  with 
the  state  Constitution,  because  it  directed 
taxes  to  be  assessed  in  the  county  or  town 
where  the  bank  was  located  without  regard 
to  the  residence  of  the  owner  or  the  situs 
of  the  shares,  said  that  shares  of  stock  are 
incorporeal  personal  property,  and  as  such 
are  held  incapable  of  having  any  situs 
save  at  the  domicil  of  the  owner. 

In  San  Francisco  v.  Mackey,  22  Fed.  602, 
the  court,  without  going  so  far  as  to  deny 
the  constitutional  power  of  the  state  to  tax 
shares  of  stock  in  one  of  its  corporations 
belonging  to  a  nonresident,  none  of  the  prop- 
erty of  the  corporation  being  within  the 
state,  held  that  such  shares  were  not  tax- 
able under  tlie  California  statute  provid- 
ing that  all  property  "in  the  state"  shall 
be  taxed.  Tlie  decision  was  strongly  in- 
fluenced by  the  principle  that  the  situs  of 
personal  property  for  taxation  is  at  the 
domicil  of  tlie  owner. 

In  North  Carolina  R.  Co.  v.  Alamance,  91 
N.  C.  454,  the  decision  of  a  nonresident 
holder  of  shares  of  stock  in  a  domestic  cor- 
poration is  not  subject  to  taxation  in  North 
Carolina,  was  placed  upon  fundamental 
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constitutional  grounds,  and  was  regarded 
as  a  logical  deduction  from  the  holding  in 
other  North  Carolina  cases  that  a  resident 
of  North  Carolina  was  taxable  in  respect 
of  shares  of  stock  held  in  foreign  corpora- 
tions. 

In  Union  Bank  v.  State,  9  Yerg.  480,  the 
court  was  of  the  opinion  that  the  state  in 
which  a  corporation  is  organized  has  no 
power  to  tax  stock  owned  by  a  nonresident. 
The  court  said:  "Bank  stock  is  not  a 
thing  in  itself  capable  of  being  taxed  on 
account  of  its  locality,  and  any  tax  im- 
posed upon  it  must  be  in  the  nature  of  a 
tax  upon  income,  and  of  necessity  confined 
to  the  person  of  the  owner;  and  if  he  be  a 
nonresident,  he  is  beyond  the  jurisdiction 
of  the  state,  and  not  subject  to  her  laws." 

But  see  contra.  South  Nashville  Street 
R.  Co.  v.  Morrow,  87  Tenn.  406,  2  L.R.A. 
853,  11  S.  \V.  348. 

In  Com.  V.  Chesapeake  &  O.  R.  Co. 
27  Graft.  344,  it  was  said  to  be  well 
settled  by  judicial  decisions  that  the  stocks 
or  bonds  of  a  corporation  of  the  state, 
which  are  owned  and  held  by  inhabitants 
of  another  state,  are  not  liable  to  taxation 
here.  The  property  actually  involved,  how- 
ever, was  bonds,  and  the  statement  is 
obiter  so  far  as  stock  is  concerned. 

In  Wright  v.  Louisville  ft  N.  R.  Co.  236 
U.  S.  687,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  475, 
the  court  said  that  "the  railroads,  not  be- 
ing domiciled  in  Georgia,  are  not  taxable 
there  for  stocks  and  bonds  of  other  com- 
panies merely  appearing  to  be  owned  by 
thom."  Apparently,  however,  the  corpora- 
tions by  which  the  stocks  and  bonds  were 
issued,  as  well  as  the  corporations  appear- 
ing to  own  them,  and  against  which  they 
had  bci-n  a.^sesscd,  were  foreign  corpora- 
tions. 

Assuming  the  power  to  tax  shares  owned 
by   nonresidents   in   domestic  corporations. 
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it  sold  fruit  and  received  the  price  for  the 
same.  Part  of  the  proceeds  were  withheld 
in  the  hands  of  the  agents  for  purposes  in- 
cidental to  the  prosecution  of  its  business, 
and  part  deposited  to  the  credit  of  the  com- 
pany subject  to  the  check  of  its  local  agent, 
also  for  the  prosecution  of  its  business  here 
and  for  such  otlier  purposes  as  the  com- 
pany might  direct  it  to  be  applied  to.  The 
company  transacted  business  in  New  Or- 
leans precisely  as  did  resident  business  men 
and  firms.  It  received  all  the  advantages 
to  be  derived  from  the  state  and  city  gov- 
ernments which  residents  received,  and  we 
see  no  reason  why  it  should  not  be  taxed 
as  claimed  in  this  proceeding,  unless  there 
be  insuperable  legal  objections  in  the  way." 
In  case  of  Re  Houdayer,  150  N.  Y.  37, 
34  L.K.A.  235,  55  Am.  St.  Rep.  642,  44 
N.  £.  718,  the  question  before  the  court 
was  whether  an  inheritance  tax  could  be 
imposed  by  New  York  on  the  succession  to 
a  deposit  in  a  New  York  bank  to  the  credit 
of  a  nonresident  who  had  died.     In  hold- 


ing that  it  was  subject  to  the  tax,  the  court 
in  the  course  of  the  opinion  said;  "The 
decedent  brought  his  money  into  this  state, 
deposited  it  in  a  bank  here,  and  left  it 
liere  until  it  should  suit  his  convenience  to 
come  back  and  get  it.  While  tiiie  com- 
mingling of  funds  may  complicate  adminis- 
tration, it  does  not  change  the  facts  as  thus 
stated.  If  he  had  deposited  in  specie,  to 
be  returned  in  specie,  there  can  be  no  doubt 
that  the  money  would  be  property  in  this 
state  subject  to  taxation.  But,  instead,  he 
did  as  business  men  generally  do, — deposit- 
ed his  money  in  the  usual  way,  knowing 
that  not  the  same,  but  the  equivalent, 
would  be  returned  to  him  upon  demand. 
While  the  relation  of  debtor  and  creditor 
technically  existed,  practically  he  had  his 
money  in  the  bank  and  could  come  and  get 
it  when  he  wanted  it.  It  was  an  invest- 
ment in  this  state,  subjet  to  attachment 
by  creditors.  If  qot  voluntarily  repaid,  he 
could  compel  payment  through  the  courts 
of  this  state.    The  depositary  was  a  resi- 


questions  as  to  (be  eoctent  to  whkh  the 
power  has  been  exercised,  and  as  to  the  con- 
struction and  effect  of  exemption  provisions 
in  the  taxing  statutes,  are  not  within  the 
scope  of  this  note.  As  to  those  questions, 
see  note  in  58  L.R.A.  580. 


y 


g.  Judgments. 


In  Kingman  County  v.  Leonard,  67  Kan. 
531,  34  L.R.A.  810,  57  Am.  St.  Rep.  347, 
46  Pac.  960,  the  court,  while  declaring 
that  it  perceived  no  valid  objection  to  the 
power  of  the  legislature  to  tax  all  judg- 
ments by  domestic  courts  whether  owned  by 
citizens  of  the  state  or  of  other  states  or 
foreign  countries,  provided  the  rate  of 
taxation  be  the  same  as  that  imposed  on 
other  forms  of  property  belonging  to  citi- 
zens of  the  state,  held  that  a  judgment 
rendered  by  the  court  of  Kansas  in  favor 
of  a  nonresident  was  not  taxable  in  the 
county  of  its  rendition,  under  the  general 
terms  of  the  taxing  statute  declaring  that 
all  property  in  the  state,  real  and  personal, 
not  expressly  exempt  therefrom,  shall  be 
subject  to  taxation,  although  judgments 
are  by  the  express  provision  of  another  sec- 
tion of  the  statute  included  in  the  term 
"personal  property."  The  result  was  in- 
fluenced by  the  fact  that  the  taxing  stat- 
ute does  not  assign  an  independent  situs  to 
judgments  in  favor  of  residents,  but  taxes 
them  at  the  residence  of  the  owner.  The 
court  observed  that  if  the  I^islature  wish- 
es to  change  the  rule  and  establish  a  situs 
for  taxation  of  all  judgments  rendered  by 
the  courts  of  the  state,  it  ought  to  employ 
language  expressive  of  its  purpose  to  do  so. 

And  so  a  personal  judgment  and  decree 
of  foreclosure  directing  the  sale  of  real 
property  in  Kansas  were  held  in  Dykes  v. 
Lockwood  Mortg.  Co.  2  Kan.  App.  217,  43 
Pac.  268,  allirmed  in  67  Kan.  410,  46  Pac. 
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711,  to  have  no  situs  for  taxation  in  Kansas. 
The  court  observed  in  this  case  that  it  was 
unnecessary  to  determine  whether  the  legis- 
lature may  provide  that,  for  the  purposes 
of  taxation,  real  estate  mortgages  and  judg- 
ments for  foreclosure  thereon  may  be  treat- 
ed as  an  interest  in  land,  as  it  is  held  by 
the  courts  of  Michigan  and  Oregon,  since 
no  such  statute  had  been  passed. 

Subsequently  a  statute  was  passed  in 
Kansas  attempting  to  subject  to  taxation 
personal  property  owned  by  nonresidents 
as  well  as  residents,  but  the  statute  was 
held  unconstitutional  in  Hamilton  v,  Wil- 
son, 61  Kan.  511,  48  L.R.A.  238,  59  Pac. 
1069,  for  reason's  not  affecting  the  residence 
or  domicil  of  the  owners  of  the  judgment. 
The  question  as  to  the  situs  of  a  judg- 
ment owned  by  a  nonresident  was  raised, 
but  the  court  deemed  it  unnecessary  to  enter 
into  a  discussion  of  the  question. 

In  People  V.  Eastman,  25  Cal.  603,  it  is 
declared  generally  that  the  situs  for  taxa- 
tion of  a  judgment  foreclosing  a  mortgage 
is  at  the  domicil  of  the  judgment  creditor, 
and  the  judgment  is  not  taxable  in  the 
county  where  it  was  recovered  and  where 
the  mortgaged  land  is  situated.  This,  how- 
ever, was  simply  a  question  as  to  situs  as 
between  different  counties  in  the  same  state, 
and  is  therefore  not  within  the  scope  of  the 
note. 

In  Meyer  v.  Pleasant,  41  La.  Ann.  645,  6 
So.  253,  it  is  declared  generally  that  a 
judgment  is  merely  the  highest  form  of 
evidence  of  a  debt,  and  is  within  the  prin- 
ciple that  the  situs  of  a  debt  is  at  the  domi- 
cil of  the  creditor,  and  not  at  the  domicil 
of  the  debtor,  though  recovered  at  the  lat- 
ter's  domicil.  The  creditor  in  this  case, 
however,  was  domiciled  in  the  state,  and  so 
the  case  is  not  within  the  scope  of  the  note. 

G.  H.  P. 
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dent  corporation,  and  the  receiving  and 
retaining  of  the  money  were  corporate  acts 
in  this  state.  .  .  .  Conceding  that  it 
was  intangible,  still  it  was  property  in  this 
state  for  all  practical  purposes,  and  in  every 
reasonable  sense,  within  the  meaning  of 
the  transfer  tax  act." 

Tn  the  Dun  Case;  Blueflelds  Banana  Co. 
Case:  Houdayer  Case;  Blackstone  v.  Miller, 
188  U.  R.  180,  47  L.  ed.  439,  23  Sup.  Ct. 
Fep.  277:  New  Orleans  v.  Rtempel,  175  U. 
S.  .300,  44  U  cd.  174.  20  Sup.  Ct.  Rep.  110; 
Buck  V.  Beach,  206  U.  S.  392,  51  L.  ed. 
1106,  27  Sup.  Ct.  Rep.  712,  11  Ann.  Cas. 
732:  Metropolitan  L.  Ins.  Co.  v.  New  Or- 
leans, 205  U.  S.  395,  51  I.,  ed.  853,  27  Sup. 
Ct.  Rep.  499;  State  Assessors  v.  Comptoir 
National  d'Kscompte,  191  U.  S.  388,  48  L. 
e<l.  232,  24  Sup.  Ct.  Rep.  109;  Liverpool 
&  L.  £  6.  Ins.  Co.  v.  Board  of  Assessors, 
221  U.  8.  346.  55  L.  ed.  702,  31  Sup.  Ct. 
Rep.  550:  Com.  v.  Peebles,  134  Kv.  121,  23 
L.R.A.(N.S.)  1130,  119  S.  W.  774,  20  Ann. 
Cas.  724:  Com.  v.  West  India  Oil  Ref.  Co. 
138  Ky.  828,  36  L.R.A.(K.S.)  295,  129  S.  W. 
301;  and  in  many  other  cases  decided  by 
this  and  other  courts, — it  has  been  firmly 
settled  that  money  or  intangible  property 
of  a  nonresident  is  subject  to  taxation  in 
the  state  in  which  it  has  an  actual  situs 
for  business  purposes,  as  when  it  is  in  the 
custody  of  an  agent  or  fiduciary  within  the 
state  who  manages  and  controls  it  by  lend- 
ing it  out,  investing  it,  collecting  the  in- 
terest, and  the  like,  or  when  it  is  the  ac- 
cumulation or  income  from  the  business 
done  in  the  state,  or  when  it  has  been  placed 
permanently  on  deposit.  But  the  principle 
applied  in  this  class  of  cases  does  not  reach 
the  question  we  have  before  us.  If  the 
money  sought  to  be  taxed  had  been  sent 
to  this  state  to  remain  here  on  deposit, 
or  was  on  deposit  for  permanent  purposes, 
or  if  it  was  the  accumulation  or  income 
derived  from  the  business  done  in  this 
state,  or  if  it  was  sent  here  for  the  pur- 
pose of  being  invested,  there  would  be  no 
difficulty  in  holding  that  it  was  subject  to 
taxation.  But  the  uncontradicted  evidence 
shows  that  no  one  of  these  conditions  exist- 
ed with  respect  to  this  money.  It  was  the 
custom  and  practice  of  the  resident  agent 
of  appellant  to  forward  to  it  at  St.  Louis, 
as  soon  as  received,  all  money  collected  by 
bim  from  business  in  this  state,  and  the 
custom  and  practice  of  the  St.  Louis  ofBce 
to  send  to  the  resident  agent  from  time  to 
time  such  amounts  of  money  as  were  need- 
ed to  defray  current  expenses,  which  was 
more  than  the  amount  derived  from  income 
in  this  state.  Under  this  custom  and  prac- 
tice, the  money  collected  in  this  state  only 
L.R.A.1913C. 


remained  on  deposit  in  this  state  until  in 
ordinary  course  of  banking  it  could  be  for- 
warded to  the  St.  Louis  office,  and  the- 
money  received  from  the  St.  Louis  office 
only  remained  on  deposit  here  until  it  was 
paid  out  to  defray  expenses,  which  wa» 
usually  only  a  short  time.  None  of  the 
money  thus  transmitted  to  this  state  was 
invested  here,  or  lent  out  or  kept  here,  ex- 
cept for  the  time  and  purpose  stated. 

It  should  be  stated  as  a  very  pertinent 
and  material  fact  that  there  is  no  charge 
tliat  this  practice  and  aistom  was  resorted 
to  or  followed  with  the  purpose  of  evad- 
ing the  tax  laws  of  the  state.  It  was 
simply  the  method  the  appellant  had  adopt- 
ed to  carry  on  its  husiness,  a  method  made 
necessary  in  part  by  the  failure  of  the  in- 
come to  meet  expenses.  The  commanwealth 
places  its  right  to  tax  this  money  in  bank 
solely  upon  the  ground  that,  as  the  appel- 
lant was  engaged  in  business  in  this  state, 
having  a  resident  agent  here,  the  money  od 
deposit  to  its  credit  in  the  banks  in  this 
state  was  subject  to  taxation  to  the  SMne 
extent  »s  if  it  was  the  money  of  an  actual 
resident  of  this  state  who  had  it  on  deposit 
for  the  purpose  of  paying  his  current  ex- 
penses. Of  course,  if  this  rule  should  be 
applied,  the  money  should  be  taxed  as  de- 
posits in  bank  are  the  subject  of  taxation. 
They  are  mentioned  as  one  of  the  items 
of  taxable  property  in  the  schedule  th<> 
taxpayer  is  to  sign,  and  are  assessable  like 
other  property,  and  if  these  depositi"  had 
been  placed  in  the  bank  to  the  credit  of 
a  resident  owner,  they  would  undoubtedly 
be  subject  to  taxation  except  to  the  extent 
that  they  wore  diminished  by  outstanding 
cheeks.  But  under  the  undisputed  facts, 
our  conclusion  is  that  the  situs  of  this 
money  for  purposes  of  taxation  was  not  in 
this  state,  but  at  the  residence  of  the  owner 
in  St.  Louis.  We  do  not  think  the  right  to 
tax  the  money  of  a  nonresident  that  is  in 
this  state  for  the  mere  temporary  purpose 
of  paying  debts  due  in  this  state,  or  defray- 
ing expenses  incurred  in  this  state,  could 
be  sustained  upon  the  ground  that  it  had  a 
situs  in  this  state.  The  exception  to  the 
general  rule  that  money  and  intangible 
property  has  only  a  situs  for  taxation  at 
the  residence  of  the  owner  is  put  distinctly 
upon  the  ground  that  the  owner,  by  his  con- 
duct in  relation  to  it  or  his  manner  of  do- 
ing business  with  it,  has  given  it  what  may 
be  termed  a  permanent  situs  in  some  other 
state  or  locality.  It  is  the  permanent  fea- 
ture of  the  thing  that  gives  the  property  its 
situs  for  taxation  in  some  locality  or  state- 
other  than  the  residence  of  the  owner. 
But,  in  ruling  that  this  money  was  not. 
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subject  to  taxation,  we  do  not  depart  in 
any  particular  from  the  principle  laid  down 
in  the  Duu  Case.  If  it  was  shown  by  fact 
or  circumstance  that  the  income  bore  ex- 
eedcd  the  expouses  of  the  bu8in«sa,  or  that 
the  practice  of  sending  out  of  this  state 
tiio  money  derived  from  business  done  in 
this  state,  and  the  returning  to  defray  ex- 
penses of  money  to  take  the  place  of  that 
sent  out,  wag  a  device  or  scheme  to  evade 
the  tax  laws  of  the  state,  we  would  have 
no  hesitation  in  holding  the  money  subject 
to  taxation.  If  a  nonresident  doing  busi- 
ness in  this  state  could  evade  taxation  up- 
on money  in  bank  by  merely  adopting  a 
course  of  business  by  which  all  the  money 
collected  here  should  at  once  be  remitted 
to  him,  and  in  turn  he  would  forward  to 
this  state  the  money  to  conduct  the  busi- 
ness, such  scheme,  if  successful,  would  fur- 
nish an  easy  and  simple  method  of  escaping 
taxation  on  deposits.  But  it  is  scarcely 
necessary  to  add  that  such  a  sclieme  would 
not  accomplish  the  purpose  intended. 

It  is  further  suggested  that  the  levy 
made  by  the  fiscal  court  of  Lyon  county 
for  each  of  the  years  1905-1909  was  void, 
because  in  making,  the  levy  the  court  did 
not  observe  the  requirements  of  §  180  of 
tlie  Constitution,  providing  in  part  that 
'■.  .  .  every  ordinance  and  resolution 
passed  by  any  county,  city,  town,  or  mu- 
nicipal board  or  local  legislative  body,  levy- 
ing a  ta.x,  shall  specify  distinctly  the  pur- 
pose for  which  said  tax  is  levied,  and  no 
tax  levied  and  collected  for  one  purpose 
shall  ever  be  devoted  to  another  purpose." 
The  levy  made  by  the  fi.scal  court  recited 
that  it  was  made  "to  defray  tlie  current 
expenses,  such  as  salaries,  maintenance  of 
paupers,  building  of  bridges,  working  of 
roads,"  and  we  think  it  was  a  sufficient 
compliance  with  the  Constitution.  Pulaski 
County  V.  Watson,  lOG  Ky.  500,  50  S.  W. 
861.  But,  aside  from  this,  the  question  of 
the  validity  of  the  levy  is  not  involved  in 
thia  case.  If  no  levy  at  all  had  tieen  made 
for  the  years  named,  or  if  the  levy  made 
was  fatally  defective,  it  would  not  inter- 
fere with  the  aasessment  of  property.  The 
validity  of  the  levy  can  only  be  assailed 
when  it  is  sought  to  collect  taxes  under  it. 
This  proceeding  is  merely  for  the  purpose 
of  having  the  property  assessed. 

The  judgment  of  the  lower  court,  in  so 
far  as  it  assessed  the  land,  is  affirmed;  in 
so  far  as  it  assessed  the  money  on  deposit, 
it  is  reversed.  On  the  whole  case,  the  judg- 
ment is  reversed,  with  directions  to  pro- 
ceed in  conformity  with  this  opinion. 

Petition  for  rehearing  denied. 
L.R.A.1915C. 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL  COURT. 

AUGUSTUS  HEMENWAY  et  al.,  Trusteei., 

V. 

INHABITANTS  OF  MILTON. 
(217  Mass.  230,  104  N.  £.  362.) 

Tax  —  testamentary  trust  —  securities 

on  nonresident's  property. 

The  tax  upon  securities  held  by  trustees, 
which  were  substituted  for  real  estate  lo- 
cated in  another  state,  and  which  passed 
under  a  will  of  a  person  who  died  domiciled 
within  the  state,  for  beneficiaries  also  so 
domiciled,  should,  where  the  securities  are 
actually  in  the  state  and  the  general  trus- 
tees under  the  will  are  domiciled  there,  be 
assessed  at  the  domicll  of  the  beneficiaries, 
under  a  statute  providing  that  personal 
property  held  in  trust  by  a  trustee,  the  in- 
come of  which  is  payable  to  another  person, 
shall  be  assessed  to  the  trustee  in  the  town 
in  which  such  other  perstm  resides;  and,  al- 
though the  trustees  also  secured  an  ap- 
pointment under  the  clause  of  the  will  dis- 
posing of  the  foreign  real  estate,  by  the 
courts  of  the  state  wiiere  it  was  located,  the 
tax  cannot  be  assessed  under  tlie  clause  of 
the  statute  providing  for  the  tax  where  the 
trustee  is  not  an  inhabitant  of  tlie  state. 

(February  28,  1914.) 


If ote.  — Situs  for  property  taxation  as 
hetween  different  states  or  cotintrles 
of  personal  property  held  by  testa- 
mentary trustees  or  hy  executor  or 
administrator. 

Scope. 

As  suggested  by  the  title,  this  note  is 
confined  to  property  taxation  to  the  ex- 
clusion of  succession,  inheritance,  or  trans- 
fer taxes  (as  to  such  taxation,  see  note  to 
Re  Helena,  46  L.R.A.(N.S.)  1167).  As 
the  note  is  concerned  only  with  the  ques- 
tion whether  the  property  has  a  situs  in 
a  particular  state,  it  is  not  concerned 
with  cases  dealing  merely  with  the  question 
of  situs  as  between  different  taxing  districts 
of  the  state  (for  such  eases,  see  note  to 
Academy  of  Richmond  County  v.  Augusta, 
20  L.R.A.  151 ) .  While  the  same  considera- 
tions that  a/Tect  the  question  of  the  situs 
of  such  property  for  the  purposes  of  prop- 
erty taxation  as  between  different  states 
or  countries  frequently  affect  the  question 
of.  situs  as  between  different  taxing  dis- 
tricts in  the  same  state  or  country,  it  is 
obvious  that  the  former  question  relates 
to  the  power  of  the  state,  and  involves 
fundamental  principles  of  constitutional 
law  and  taxation,  whereas  the  latter  re- 
lates to  mere  legislative  or  administrative 
detail  with  respect  to  a  matter  assumed  to 
1)6  within  the  power  of  the  state. 

Generally,  as  to  situs,  as  l>etween  dif- 
ferent states  or  countries,  of  personal  prop- 
erty   for    purposes    of    property    taxation. 
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REPORT  by  the  Superior  Court  for  Kor- 
folk  County,  upon  an  agreed  statement 
of  facts,  for  the  determination  of  the  Su- 
preme Judicial  Court  of  an  appeal  by  com- 
plainants from  the  refusal  of  the  town  as- 
seesors  to  abate  a  tax  assessed  to  them  as 
trustees  under  the  will  of  Augustus  Hemen- 
way,   deceased.     Judgment   for   defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fred  T.  Field,  for  complainants: 

The  tax  in  question  must  be  sustained, 
if  at  all,  under  Stat.  1909,  chap.  490,  pt.  1, 
S  23,  clause  dth,  as  amended. 

Kichols,  Taxation  in  Massachusetts,  § 
36;  City  Nat.  Bank  v.  Charles  Baker  Co. 
180  Mass.  40,  61  K.  E.  223;  Boston  Invest. 
Co.  V.  Boston,  158  Mass.  461,  33  N.  E.  580; 
Tobey  v.  Kip,  214  Mass.  477,  101  M.  E.  998. 


Complainants  were  not  taxable  thereun- 
der upon  the  property  held  by  tluim  aft 
trustees  under  the  6th  clause  of  the  will. 

Dorr  V.  Boston,  6  Gray,  131;  Ricker  v. 
American  Loan  &  T.  Co.  140  Mass.  346,  S 
N.  E.  284;  Williams  y.  Boston,  208  Mass. 
497,  94  N.  E.  808;  Greene  Foundation  t. 
Boston,  12  Cush.  64;  Northampton  y. 
Hampshire  County,  145  Mass.  108,  13  N.  E. 
388;  Putnam  v.  Middleborough,  209  Mass. 
456,  95  N.  E.  749 ;  Gray  y.  Lenox,  215  Mass. 
598,  102  N.  E.  1097;  Jenkins  v.  Lester,  131 
Mass.  355;  Emery  y.  Batchelder,  132  Mass. 
452. 

An  executor  or  administrator  cannot  be 
sued  in  his  representative  capacity  in  tliis 
commonwealth  unless  he  is  appointed  here. 

Whiton  V.  Balch,  203  Mass.  576,  89  N.  E. 


see  note  to  Liverpool  &  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  ante,  903. 


Generally;   domicil  of  trustee,  executor,  or 
administrator. 

As  a  general  principle,  unless  modified 
by  statute,  an  executor,  administrator,  or 
testamentary  trustee  is  regarded  as  the 
owner,  for  the  purposes  of  property  taxa- 
tion, of  the  personal  property  which  he 
holds  by  virtue  of  his  office,  and  is  taxable 
in  the  state  in  which  he  is  domiciled.  Nor, 
in  the  absence  of  statute,  is  such  situs  af- 
fected by  the  fact  that  the  beneficiaries 
are  nonresidents;  or  by  the  fact  that  the 
decedent  was  domiciled  in,  and  the  execu- 
tor, administrator,  or  trustee,  as  the  case 
may  be,  received  his  authority  from  the 
court  of,  another  state,  assuming  in  the 
latter  event  that  the  property  is  actually 
in  his  possession  at  his  domicil.  The 
trend  of  the  cases,  however,  in  the  absence 
of  statutory  provisions,  seems  to  be  toward 
the  position  that  the  mere  domicil  of  the 
executor,  administrator,  or  trustee  in  a 
state  will  not  give  the  property  a  situs 
for  property  taxation  if  he  received  his 
authority  solely  from  a  court  of  another 
state,  and  the  property  in  question  is  not 
in  his  actual  possession  at  his  domicil,  but 
is  in  another  state.  But  the  mere  absence 
of  the  personal  property  or  the  evidences 
thereof  will  not  prevent  its  having  a  situs 
within  the  state  where  the  trustee,  execu- 
tor, or  administrator  is  domiciled  if  the  de- 
cedent was  also  domiciled  there. 

The  general  rule  is  that  personal  prop- 
erty in  the  hands  of  the  trustee  is  to  be 
assessed  to  him  at  the  place  of  his  domicil. 
Maekay  y.  San  Francisco,  128  Cal.  678, 
61  Pac.  382,  citing  Cooley,  Taxn.  2d  ed.  375, 
Burroughs,  Taxn.  224.  The  court  said 
that  the  reasons  were  that  the  trustees 
are  the  representatives  of  the  fund,  and 
the  fund  contributes  to  the  support  of  the 
state  through  the  trustee. 

Shares  of  stock  of  foreign  corporations 
belonging  to  the  estate  of  a  decedent  who 
was  domiciled  in  California,  the  certificate 
L.R.A.1915C. 


of  shares  being  physically  present  in  pos- 
session of  the  executrix  in  California,  are 
subject  to  taxation  there.  Stanford  v.  San 
Francisco,  131  Cal.  34,  63  Pac.  145. 

The  general  rule  is  well  settled  that,  in 
the  absence  of  a  statute  to  the  contrary, 
the  law  looks  upon  a  trustee  as  the  owner 
of  personal  property,  and  his  domicil  as 
the  place  of  assessment  for  taxation.  State 
V.  Willard,  77  Minn.  190,  79  N.  W.  829. 

A  trustee  who  is  a  resident  of  Rhode 
Island  is  liable  to  taxation  for  property  be- 
longing to  the  trust  held  by  him  within 
the  state,  notwithstanding  that  he  was  ap- 
poiDted  in  another  state,  under  a  will  of  a 
nonresident  of  Rhode  Island,  and  the  oea- 
tuU  que  trustent  are  nonresidents  of  Rhode 
Island.    Re  Ailman,  17  R.  I.  362,  22  AtL  279. 

For  the  purpose  of  fixing  the  locality  in 
which  personal  property  is  liable  to  taxa- 
tion, the  holder  of  the  legal  title  thereto 
is  deemed  the  owner.  Hall  v.  Fayetteville, 
115  N.  C.  281,  20  S.  E.  373. 

It  is  said  in  Hemenwat  v.  Milton  that 
the  fact  that  the  legal  title  to  property  is 
in  trustees  who  are  residents  of  the  state 
is  enough  to  support  a  tax  even  though 
the  beneficiaries  live  elsewhere,  and  the  tes- 
tator is  a  nonresident. 

Under  a  statute  providing  in  effect  that 
an  accumulating  fund  for  the  future  benefit 
of  heirs  or  other  persons  shall  be  assessed 
to  such  heirs  or  persons  if  within  the  state, 
otherwise  to  the  persons  having  charge  of 
the  fund,  it  was  held  in  Davis  v.  Macy, 
124  Mass.  193,  that  where  part  of  the  bene- 
ficiaries were  residents  and  part  nonresi- 
dents, the  tax  as  to  the  latter  should  be  on 
the  trustee  in  proportion  to  the  interest  of 
the  respective  beneficiaries. 

A  tax  on  credits  in  the  hands  of  resident 
trustees  holding  absolute  legal  title  in 
trust  for  nonresidents  of  the  state  is  within 
the  power  of  the  legislature  to  impose.  De- 
troit V.  Lewis,  109  Mich.  155,  32  L.R.A. 
439,  66  N.  W.  968. 

Inhabitants  of  a  state  whose  credits  of 
every  kind  are  taxed  by  a  statute  include 
resident  trustees  holding  the  absolute  legal 
title  to  choses  in  action  for  the  benefit  of 
nonresidents.     Detroit  v.  Lewis.  109  Mich. 
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1045;  Vaughan  v.  Northup,  15  Pet.  1; 
Goodaite  v.  Lane,  72  C.  C.  A.  281,  139  Fed. 
593,  2  Ann.  Cas.  849;  Com.  t.  Peeples,  134 
Ky.  121,  23  L.R.A.(N.S.)  1130,  119  S.  W. 
774,  20  Ann.  Cas.  724 ;  Hawk  t.  Bonn,  6  Ohio 
C.  C.  452,  3  Ohio  C.  D.  535;  Lewis  v.  Chester 
County,  60  Pa.  325;  Guthrie  v.  Pittsburgh, 
C.  4  St.  L.  R.  Co.  168  Pa.  433,  27  Atl. 
1052. 

The  statute  ia  unconstitutional  if  con- 
strued to  tax  testamentary  trustees  who  are 
not   appointed   within    the   commonwealth. 

Louisville  &  3.  Ferry  Co.  v.  Kentucky,  188 
U.  S.  385, 47  L.  ed.  513, 23  Sup.  Ct.  Rep.  463 ; 
Delaware,  L.  &  W.  R.  Co.  v.  Pennsvlvania, 
198  U.  S.  341,  49  L.  ed.  1077,  25  Sup.  Ct. 
Rep.  669;  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  50  L.  ed.  150,  26 


Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of  Assessors, 
221  U.  S.  346,  55  L.  ed.  762,  31  Sup.  Ct. 
Rep.  550. 

Mr.  George  Chandler  Colt,  for  defend- 
ant: 

The  trust  fund  is  taxable  in  Massa- 
chusetts. 

Hunt  V.  Perry,  165  Mass.  287,  43  N.  E. 
103. 

The  word  "Inhabitant,"  as  used  in  the 
statute,  refers  to  the  domicil  of  the  indi- 
vidual, and  not  to  thc'-situs  of  his  appoint- 
ment. 

Borland  v.  Boston,  132  Mass.  89,  42  Am. 
Rep.  424. 

For  purposes  of  taxation,  a  trustee  is  an 
inhabitant  of  the  state  in  which  he  has  his 


155,  32  L.R.A.  439,  66  N.  W.  958  (involving 
a  contractual  trust). 

A  sinking  fund  raised  and  owned  by  a 
foreign  corporation,  but  held  and  managed 
by  trustees,  who  are  taxable  inhabitants  of 
the  state  of  New  York,  is  subject  to  taxa- 
tion in  that  state.  People  ex  rel.  Western 
R,  Corp.  V.  Board  of  Assessors,  40  N.  Y. 
154. 

An  instrument  executed  by  a  nonresident, 
conveying  and  transferring  to  a  trust  com- 
pany, a  domestic  resident  corporation,  a 
large  amount  of  real  and  personal  estate  in 
trust  to  invest  and  reinvest  and  to  collect 
the  rents,  issues,  and  profits,  and  after  pay- 
ing the  expenses  of  administration  to  pay 
one  half  of  the  net  income  to  the  creator  of 
the  trust  and  the  other  half  to  her  mother 
during  the  latter's  lifetime,  with  a  reserva- 
tion of  the  right  to  revoke,  by  and  with  the 
consent  of  the  beneficiaries,  creates  not 
a  mere  agency,  but  a  trust,  and  passes  the 
title  to  the  property  to  the  trustee  so  as 
to  subject  the  personal  property  to  taxa- 
tion in  the  state.  People  ex  rel.  Van  Nor- 
den  Trust  Co.  v.  Wells,  118  App.  Div.  881, 
103  N.  Y.  Supp.  874,  affirmed  without  opin- 
ion in  192  N.  Y.  652,  85  N.  E.  1114. 

The  fact  that  bonds  in  possession  of  an 
executor,  a  resident  of  Ohio,  under  a  for- 
eign will,  are  subject  to  taxation  in  the 
foreign  country,  does  not  prevent  their  tax- 
ation in  Ohio.  Tafel  v.  Lewis,  75  Ohio  St. 
182,  78  N.  E.  1003. 

In  Lewis  v.  Chester  County,  60  Pa.  325, 
a  resident  of  Pennsylvania  who  was  trus- 
tee under  the  will  of  a  testator  domiciled 
in  New  Y'ork,  she  having  received  her 
appointment  in  the  latter  state,  was  held 
taxable  in  Pennsylvania  in  respect  of  trust 
money  which  she  invested  in  a  bond  and 
mortgage  in  Pennsylvania,  but  not  in  re- 
spect of  similar  investments  in  Delaware 
and  Maryland.  The  court  observed  that 
as  to  the  money  in  Pennsylvania  and  as 
to  the  value  of  those  securities,  she  clearly 
held  her  investments  not  by  the  law  of  New 
York,  but  by  a  personal  contract  protected 
solely  by  the  law  of  Pennsylvania;  but, 
as  to  the  other  funds,'  never  brought  into 
and  not  in  fact  held  and  Invested  under  the 
L.R.A.1915C. 


laws  of  Pennsylvania,  the  situs  remains 
in  New  York;  though  the  court  conceded 
that  Delaware  and  Maryland  would  have 
the  right  to  tax  the  property  brought  with- 
in their  borders  and  invested  there.  The 
court  said  tliat  the  fact  that  she  was  person- 
ally in  Pennsylvania  did  not  make  her  a 
trustee  there,  or  amenable  to  its  juris- 
diction for  property  not  brought  there  and 
subjected  by  her  act  to  the  operation  of  its 
laws. 

In  Westchester  School  Dist.  v.  Darling- 
ton, 38  Pa.  157,  the  court,  though  apparent- 
ly doubting  the  justice  and  policy  of  tax- 
ing personal  property  of  nonresident  minors 
for  the  benefit  of  the  school  district  in 
which  their  guardian  may  happen  to  reside, 
held  that  the  property  was  so  taxable,  un- 
der statutes  making  taxable  under  the 
school  law  any  property  in  the  school  dis- 
trict taxable  for  state  and  county  pur- 
poses, and  general  statutory  provisions 
requiring  county  commissioners  to  assess 
.and  tax  all  real  and  personal  property  held, 
owned,  used,  or  invested  by  any  person 
of  trust  for  the  use,  benefit,  or  advantage 
of  any  other  person.  It  appears  in  this 
case  that  the  guardian  received  his  appoint- 
ment from  a  court  of  Pennsylvania,  al- 
though that  is  not  referred  to  as  a  neces- 
sary condition  or  limitation  of  the  decision. 

The  situs  of  personal  property  of  a  tes- 
tator in  the  hands  of  an  executor  for  pur- 
poses of  administration  is  at  the  domicil 
of  the  executor,  although  some  of  the  bene- 
ficiaries under  the  will  are  nonresidents. 
Gallatin  v.  Alexander,  10  Lea,  475.  In  this 
case  the  testator  was  domiciled  in  Tennes- 
see, where  the  executor  was  also  domiciled. 

In  Clark  v.  Powell,  62  Vt.  442,  20  Atl. 
597,  holding  that  as  none  of  the  beneficia- 
ries of  the  trust  resided  in  the  state,  the 
trust  funds  were  not  taxable  in  the  town 
where  the  testator  was  last  domiciled, 
the  trustee  being  domiciled  in  another  town, 
it  was  assumed  that  under  the  statute  the 
funds  were  taxable  in  the  latter  town,  al- 
though all  of  the  beneficiaries  were  non- 
residents. 

Personal  property  within  the  state,  in 
possession   of   a   trustee   who   is   domiciled 
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domicil,  without  regard  to  the  situs  of  hia 
appointment. 

Putnam  v.  Middleborough,  209  Mass. 
456,  95  X.  E.  749;  Dallinger  v.  Rapello,  14 
Fed.  32,  15  Fed.  434;  Augusta  v.  Kimball, 
91  Me.  605,  41  L.R.A.  475,  40  Atl.  666; 
Lewis  V.  Cheater  County,  60  Pa.  325;  Ail- 
man's  Petition,  17  R.  I.  362,  22  Atl.  279; 
Hess  V.  Reynolds,  113  U.  S.  73,  28  L.  ed. 
927,  5  Sup.  Ct.  Kep.  377. 

Rugg,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  are'  residents  of  Massachu- 
setts, but  not  in  Milton.  They  have  been 
appointed  by  the  probate  court  for  Xorfolk 
county  trustees  generally  under  the  will  of 
a  testator  who  died  a  resident  of  Massa- 


chusetts. Tlicy  also  have  been  appointed 
by  the  appropriate  court  of  the  state  of 
New  York  trustees  under  the  6th  clause  of 
the  will  whereby  the  testator  disposed  of  all 
his  "land  and  real  estate  lying  in  the 
state  of  New  York."  As  trustees  they  hold 
certain  personal  property  acquired  in  sub- 
stitution for  a  part  of  this  real  estate.  The 
bonds  and  other  securities,  part  of  which 
are  notes  secured  by  mortgage  upon  real 
estate  in  New  York,  physically  were  in  this 
commonwealth.  The  trustees  have  kept 
separate  accounts  touching  the  property 
held  under  the  6th  clause,  and  consistently 
have  treated  it  as  not  a  part  of  the  residu- 
ary trust  created  by  the  7th  clause.  The 
beneficiaries  under  the  two  clauses  are  sub- 
stantially tlie  same,  but  the  provisions  as  to 


within  the  state,  is  subject  to  taxation  al- 
though the  c-rstuis  quj;  truatent  are  non- 
residents.    Price  v.  Hunter,  34  Fed.  355. 

In  McClellan  v.  Jo  Daviess  County,  200 
111.  116,  65  N.  E.  711,  credits  in  the  control 
of  an  executor  and  trustee  domiciled  in  Il- 
linois, the  testator  also  having  been  domi- 
ciled in  that  state,  were  held  subject  to 
taxation  there,  notwithstanding  that  the 
beneficiaries  were  nonresidents,  and  that 
the  funds  may  have  been  loaned  by  the  ex- 
ecutor beyond  the  jurisdiction  of  the  state, 
through  agents  appointed  in  other  states, 
and  the  securities,  notes,  and  mortgages 
therefor  taken  may  remain  for  a  time  in 
the  possession  of  such  agents.  It  was  ap- 
parently assumed  in  this  case  that  the 
showing  was  not  suflicient  to  establish  that 
the  credits  had  a  situs  elsewhere. 

Certificates  of  stocks  and  bonds  of  for- 
eign corporations,  belonging  to  the  estate 
of  a  decedent  who  was  domiciled  in  Cali- 
fornia, but  which,  prior  to  his  death,  were 
in  New  York,  pledged  as  collateral  securi- 
ty for  a  loan,  and  still  remain  there,  so 
pledged,  are  assessable  in  California  against 
the  executrix  of  the  estate,  although  they 
have  never  been  in  her  possession  in  Cali- 
fornia. Stanford  v.  San  Francisco,  131 
Cal.  34,  63  Pac.  145. 

So,  the  fact  that  bonds  belonging  to  a 
trust  were  on  deposit  in  a  New  York  bank 
in  the  joint  names  of  the  trustees  did  not, 
as  to  the  one-half  interest  of  the  trustee 
who  was  a  resident  of  California,  deprive 
them  of  a  situs  for  taxation  in  the  latter 
state.  Maokay  v.  San  Francisco,  128  Cal. 
678,  61  Pac.  382. 

But  the  mere  fact  that  a  trustee  resides 
in  Ohio  does  not  give  the  trust  estate  a  si- 
tus for  taxation  there,  if  none  of  the  trust 
property  is  in  Ohio,  and  the  trustee  re- 
ceived his  appointment  in  another  state, 
and  all  the  beneficiaries  of  the  trust  are 
nonresidents.  Goodsite  v.  Lane,  72  C.  C.  A. 
281,  139  Fed.  593,  2  Ann.  Cas.  849.  The 
court  said  that  in  the  case  of  a  trustee, 
he  must  be  exercising  his  ollice  of  trustee 
within  the  state,  and  be  enjoying,  as  trus- 
tee, privileges  of  value  to  the  estate,  for 
whicn  it  is  just  the  estate  should  pay;  the 
L.R.A.1916C. 


court  further  said  that  an  examination  of 
the  cases  would  show  that  where  the  tax 
has  been  sustained  against  the  trustee, 
either  the  trust  estate  or  the  beneficiary 
or  the  trustee,  as  such,  was  receiving  bene- 
fits from  the  state  for  which  it  was  only 
fair  the  trustee  should  pay. 

So,  stocks  in  a  foreign  corporation,  owned 
by  a  foreign  testator,  are  not  taxable  in  the 
hands  of  a  resident  executor,  who  was 
appointed  by  the  court  of  testator's  domi- 
cil. and  has  not  qualified  under  the  lawn 
of  his  residence,  nor  physically  removed 
the  stocks  to  his  domicil.  Com.  v.  Peebles. 
134  Ky.  121,  23  L.R.A.(N.S.)  1130,  119 
S.  W.  774,  20  Ann.  Cas.  724. 

Notes  and  bank  stock  in  Vermont  be- 
longing to  the  estate  of  a  resident  of  that 
state,  were  held  in  Rand  v.  Pittsfleld,  70 
N.  H.  530,  49  Atl.  88,  not  to  be  taxable  in 
New  Hampshire,  where  the  administrator, 
appointed  in  Vermont,  resided.  Tlie  decision 
was  upon  the  ground  that  the  property 
was  rightfully  taxed  in  Vermont,  and  that 
property  held  in  trust  forms  no  exception 
to  the  general  rule  which  exempts  property 
rightfully  taxed  in  another  state  from  tax- 
ation in  New  Hampshire. 

That  the  removal  of  a  guardian  with 
her  ward  from  the  state  may  have  been 
ground  for  the  discharge  of  the  guardian 
doi's  not  prevent  their  removal  from  being 
effective  to  prevent  the  taxation  of  the 
personal  property  in  the  state.  Maxwell  v. 
People,  189  111.  603,  59  N.  E.  1098. 

But  the  fact  that  bonds  and  certificates 
issued  by  foreign  corporations,  belonging 
to  a  resident  of  Virginia,  were  not  in  the 
state  at  the  time  of  her  death,  but  were  in 
the  vault  of  a  safety  deposit  company  in 
another  state,  and  were  still  there  at  the 
beginning  of  the  year  following  the  dece- 
dent's death,  does  not  prevent  their  taxa- 
tion in  Virginia  against  the  executor  un- 
der the  will,  although  they  were  subject  to 
administration  in  New  York,  and  the  exe- 
cutor obtained  ancillary  letters  in  that 
state,  and  by  virtue  of  them  removed  the 
stock  and  bonds  and  brought  them  to  Vir- 
ginia subsequently  to  the  tax  day.  The  ex- 
ecutor was  apparently  a  resident  of  Virginia. 
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termiiiatiou  of  the  trusts  are  different.  The 
two  beneficiaries,  the  tax  upon  whose  shares 
is  now  in  question,  reside  in  Milton. 

The  point  to  be  decided  is  whether  this 
personal  property  was  taxed  rightly  to  the 
trustees  in  the  town  of  residence  of  the 
beneficiaries  under  Stat.  1900,  chap.  490, 
pt.  1,  §  23,  el.  3,  which  is  as  follows: 

"Personal  property  held  in  trust  by  an 
executor,  administrator  or  trustee,  the  in- 
come of  which  is  payable  to  another  person, 
shall  be  assessed  to  the  executor,  admin- 
istrator or  trustee  in  the  city  or  town  in 
which  such  other  person  resides,  if  within 
the  commonwealth;  and  if  he  resides  out 
of  the  commonwealth  it  shall  be  assessed  in 
the  place  where  the  executor,  administrator 
or  trustee  resides;  and  if  there  are  two  or 


more  executors,  administrators  or  trustees 
residing  in  different  places,  the  property 
shall  be  assessed  to  them  in  equal  portions 
in  such  places,  and  the  tax  thereon  shall 
be  paid  out  of  said  income.  If  the  executor, 
administrator  or  trustee  is  not  an  inhabi- 
tant of  the  commonwealth,  it  shall  be  as- 
sessed to  the  person  to  whom  the  income  is 
payable,  in  the  place  where  he  resides,  if  it 
is  not  legally  taxed  to  an  executor,  admin- 
istrator or  trustee  under  a  testamentary 
trust  in  any  other  state." 

It  is  plain  that  the  words  of  this  clause 
of  the  statute,  interpreted  literally,  cover 
the  facts  of  the  present  case.  The  trustees, 
being  residents  of  the  commonwealth,  hold 
personal  property  in  trust  the  income  of 
which  is  payable  to  other  persona  resident 


Com.  T.  Williams,  102  Va.  778,  47  S.  E. 
867,  1  Ann.  Cas.  434. 

And  bonds  belonging  to  the  estate  of 
a  decedent  who  was  domiciled  in  the  Dis- 
trict of  Columbia,  given  in  triist  to  a 
resident  and  citizen  of  Pennsylvania  to 
pay  an  annuity  to  the  widow,  a  resident 
of  the  District  of  Columbia,  and  the  bal- 
ance of  the  income  to  residents  of  Pennsyl- 
vania, were  held  liable  in  Guthrie  v.  Pitts- 
burgh, C.  &  St.  h.  R.  Co.  158  Pa.  433,  27 
Atl.  1052,  to  taxation  in  Pennsylvania  al- 
though they  were  kept  in  Washington,  un- 
der the  Pennsylvania  statute  providing  for 
the  taxation  of  personal  property  when 
held  or  possessed  by  a  person  in  his  or  her 
own  right  or  as  active  trustee,  etc.,  for  use, 
benefit,  and  advantage  of  any  other  person. 
The  bonds  in  this  case  were  issued  by  a 
Pennsylvania  corporation;  but  the  only 
materiality  of  that  fact  was  that  it  brought 
into  operation  the  statute  requiring  the 
corporation  to  deduct  the  amount  of  the 
taxes  from  the  interest  on  the  bonds. 

The  decision  in  People  ex  rel.  Brodie  v. 
Cox,  14  N.  Y.  S.  R.  632,  that  funds  per- 
taining to  a  trust  created  by  the  will  of  a 
New  York  testator  for  the  benefit  of  cer- 
tain persons,  all  of  whom  were  nonresidents 
of  the  state,  the  funds  being  in  the  hands 
of  the  county  treasurer  as  depositary  of 
the  court,  the  trustee  named  in  the  will 
having  resigned  the  trust  and  paid  the 
proceeds  thereof  into  court,  were  not  tax- 
able, was  upon  the  'ground  that  such  de- 
positary was  not  a  trustee  within  the  stat- 
ute requiring  the  assessment  of  persons 
in  the  towns  where  they  reside  for  personal 
estate  in  their  possession  or  under  their 
control  as  agent,  trustee,  guardian,  execu- 
tor, or  administrator,  etc. 

When  both  resident  and  nonresident  trus- 
tees. 

Bonds  deposited  in  another  state  in  the 
name  of  joint  trustees,  one  of  whom  is  a 
resident  of  California  and  the  other  a 
nonresident,  are  not  in  their  entirety  sub- 
ject to  taxation  in  California,  but  an  un- 
divided one  half,  representing  the  title  of 
L.R.A.1915C. 


the  resident  trustee,  is  so  subject.  Mackay 
V.  San  Francisco,  128  Cal.  678,  01  Pac.  382. 
The  trust  in  this  case  was  created  by  a 
will  of  a  resident  of  California,  and  the  es- 
tate was  there  administered. 

In  Appeal  Tax  Ct.  v.  Gill,  50  Md.  377,  it 
appearing  that  two  of  the  three  trustees 
resided  in  Maryland  and  one  in  Xew  York, 
it  was  held  that  only  two  thirds  of  the  se- 
curities owned  by  them  as  part  of  the 
trust  should  be  assessed  for  taxation  in 
Maryland.  It  does  not  appear  in  this  case 
where  the  securities  were  actually  held. 

In  People  ex  rel.  Darrow  v.  Coleman,  119 
N.  Y.  137,  7  L.R.A.  407,  23  K.  E.  488,  se- 
curities in  the  actual  possession  and  con- 
trol of  one  of  three  trustees,  who  was  a 
nonresident,  the  bencficiarios  also  lieing 
nonresidents,  were  held  not  "due  or  owing 
to  persons  residing  within  the  state"  so  as 
to  be  subject  to  taxation  therein,  although 
the  other  two  trustees  were  residents  there- 
of. It  was  conceded  in  effect  in  this  case 
that  if  the  trustees  residing  in  New  Y^ork 
had  had  possession  of  the  securities,  they 
could  have  been  assessed  for  them  as  trus- 
tees in  possession,  even  though  there  were 
other  trustees  nonresidents. 

And  upon  the  authority  of  the  last  case 
it  was  held  in  People  ex  rel.  Day  v.  Tax 
Comrs.  17  N.  Y.  Supp.  923,  that  securities 
in  the  hands  of  nonresident  trustees  were 
not  taxable  in  New  York,  although  one  of 
the  trustees  resided  therein,  under  statutes 
providing  that  all  personal  property  within 
the  state  shall  be  liable  to  taxation,  and 
that  every  person  shall  be  assessed  for  all 
personal  estate  "in  his  possession"  or  "un- 
der his  control"  as  trustee. 

In  this  case  the  court  said  that  the  fact 
that  the  trustees  met  and  took  action  in 
relation  to  the  trust  in  the  city  of  New 
York  was  immaterial. 

The  Coleman  Case  was  also  followed  in 
People  ex  rel.  Day  v.  Barker,  135  N.  Y.  636, 
32  N.  E.  252,  holding  that  securities  con- 
stituting a  trust  fund  that  were  with  a 
safe  deposit  company  in  New  Jersey,  the 
beneficiaries  of  the  trust  and  two  of  the 
three  trustees  being  nonresidents,  were  not 
subject  to  taxation  in  New  York,  although 
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in  Milton  in  this  commonwealth.  It  is 
equally  plain  that  this  state  haa  the  power 
to  tax  such  personal  property.  The  legal 
title  to  it  is  in  the  trustees  who  are  resi- 
dents here,  and  the  beneficial  interest  is 
also  in  residents  of  this  state.  This  is 
enough  to  support  the  exercise  of  the  tax- 
ing power.  It  even  has  been  held  that  the 
interest  of  a  beneficiary  is  subject  to  taxa- 
tion here,  where  the  trust  fund  was  created 
by  the  will  of  a  testator  who  resided  and 
died  in  another  state,  and  whose  will  there 
alone  was  proved  and  allowed,  and  the 
trustees  were  appointed  by  and  lived  within 
that  jurisdiction.  Hunt  v.  Perry,  165  Mass. 
287,  43  N.  E.  103.     That  case  goes  much 


further  in  upholding  the  taxing  power  of 
the  state  than  it  is  necessary  to  go  in  order 
to  sustain  the  present  tax. 

The  legal  title  to  the  property  is  in  the 
trustees,  who  are  residents  here.  This  has 
been  held  to  be  enough  to  support  a  tax 
even  though  the  beneficiaries  lived  else- 
where, and  the  testator  was  a  nonresident. 
Ailman's  Petition,  17  R.  I.  362,  22  Atl.  279. 
See  Hess  v.  Reynolds,  113  U.  S.  73,  28  L. 
ed.  927,  6  Sup.  Ct.  Rep.  377 ;  Lewis  v.  Ches- 
ter County,  60  Pa.  325 ;  Augusta  v.  Kimball, 
91  Me.  605,  41  L.R.A.  475,  40  Atl.  666. 
It  was  said  in  Putnam  v.  Middleborough, 
209  Mass.  456,  at  457,  95  N.  £.  749,  that 
"our  laws  subject  to  taxation  not  only  all 


one  of  the  trustees  was  a  resident  of  that 
state,  notwithstanding  that  an  attempt  to 
distinguish  the  Coleman  Case  was  made  on 
the  ground  that  in  that  case  the  nonresi- 
dent trustee  had  possession  of  the  securi- 
ties in  the  city  where  he  resided,  while  in 
the  Day  Case  none  of  the  trustees  had 
the  custody  or  physical  control  of  the  se- 
curities, and  none  of  them  resided  in  the 
city  where  the  securities  were  deposited, 
the  fact  being  that  access  to  the  trust  se- 
curities was  permitted  to  any  two  of  the 
trustees,  or  to  one  of  them  when  in  company 
with  their  secretary.  It  was  further  held 
that  the  fact  that  the  securities  consisted  of 
bonds  secured  by  mortgages  upon  New  York 
real  estate  did  not  affect  the  question. 

Subsequently  to  the  decisions  in  the  Cole- 
man and  Barber  cases  the  New  York 
statute  was  amended  by  providing  that  per- 
sonal property  for  purposes  of  taxation 
shall  include,  inter  cUia,  "an  obligation  for 
the  payment  of  money  due  or  owing  to  per- 
sons residing  within  this  state,  however 
secured  or  wherever  such  security  shall 
be  held;"  and  that  every  person  shall  be 
taxed  in  the  tax  district  where  he  resides 
for  all  personal  property  owned  by  him 
or  under  his  control  as  agent,  trustee, 
guardian,  executor,  or  administrator;  and 
that  when  taxable  personal  property  is  in 
the  possession  or  under  the  control  of  two 
or  more  agents,  trustees,  guardians,  execu- 
tors, or  administrators  residing  in  different 
taxing  districts,  each  shall  be  taxed  for 
an  equal  portion  of  the  value  of  such 
property  so  held  by  them.  Under  this 
amended  statute  it  was  held  in  People  ex 
rel.  Beaman  v,  Feitner,  168  N.  Y.  360,  61 
N.  E.  280,  that  where  two  of  the  three 
trustees  under  the  will  of  a  New  Jersey 
testator  were  domiciled  in  New  York,  the 
third  being  a  nonresident,  each  of  the  resi- 
dent trustees  was  assessable  in  the  tax- 
ing district  in  which  he  resided,  upon  one 
third  of  the  trust  fund,  consisting  of  se- 
curities on  deposit  in  a  safe  deposit  com- 
pany in  New  Jersey,  the  beneficiaries  be- 
ing nonresidents  of  New  York. 

So,  an  assessment  jointly  against  two 
trustees,  one  a  resident  and  one  a  non- 
resident of  the  state,  is  void  as  to  the 
nonresident,  and  the  reaid«nt  is  assessable 
L.R.A.1915C. 


only  to  the  extent  of  one  half  the  value  of 
the  assets  of  the  trust.  People  ex  reL 
Kellogg  V.  WelU,  182  N.  Y.  314,  74  N.  E. 
878,  reversing  101  App.  Div.  600,  92  N.  Y. 
Supp.  5.  From  the  report  of  the  case  belovr 
it  would  appear  that  the  trust  was  created 
by  the  will  of  a  resident  of  New  York,  but 
that  the  trust  securities  were  in  New  Jersey 
at  the  time  of  the  assessment,  and  not  in 
New  York. 

In  People  ex  rel.  McHarg  y.  Gaus,  169 
N.  Y.  19,  61  N.  E.  987,  it  was  held  in  effect 
that  in  case  some  of  the  executors  are  resi- 
dents there  is  to  be  no  deduction  from  the 
total  assessment  on  account  of  the  non- 
residence  of  one  or  more  of  such  executors 
where  the  property  upon  which  the  assess- 
ment is  based  is  actually  within  the  state. 
In  this  case  there  being  four  executors, 
three  of  whom  were  residents  of  New  York 
and  one  of  Connecticut,  it  was  held  the  re- 
fusal to  reduce  the  assessment  on  the 
amount  of  property  which  the  assessors  were 
justified  in  finding  was  in  New  York 
by  deducting  the  one-fourth  equal  por- 
tion upon  account  of  the  nonresidence  of 
one  of  the  executors  was  proper.  In  this 
case,  however,  it  appearing  that  $10,000 
of  the  total  taxable  assets  were  represented 
by  chattels  situated  in  Connecticut,  the  as- 
sessment was  reduced  by  that  amount. 
There  seems  to  have  been  no  objection  to 
this  reduction,  although  it  would  seem 
that  under  the  statute  and  decisions  there 
might  be  a  question  whether  the  deduction 
should  not  have  been  limited  to  one  fourth 
of  the  $10,000,  or  at  least  that  there  would 
have  been  such  a  question  if  the  $10,000 
in  question  had  represented  intangible 
rather  than  tangible  property. 

The  entire  value  of  securities  belonging 
to  a  trust  created  by  the  will  of  a  resident 
of  New  York,  which  securities  arc  in  New 
York,  where  two  of  the  three  trustees  re- 
side, is  assessable  for  taxation  in  New 
York,  and  the  fact  that  one  of  the  trustees 
is  a  nonresident  does  not  reduce  the  value 
for  local  taxation  to  two  thirds  of  the  total 
sum.  People  ex  rel.  Farmers'  Loan  &  T. 
Co.  V.  Wells,  04  App.  Div.  403,  87  N.  Y. 
Supp.  745,  88  N.  Y.  Supp.  1113  (affirmed  in 
170  N.  Y.  509,  71  N.  E.  1136.) 

In  People  ex  reL  Campbell  v.  Tax  &  A. 
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the  property,  real  and  personal,  situated 
within  the  commonwealth,  but  also  all  per- 
sonal property  of  its  inhabitants,  where- 
ever  situated,  unless  by  reason  of  some 
specific  exemption." 

There  is  nothing  about  the  words  of  the 
statute  to  indicate  that  their  natural  mean- 
ing should  not  be  applied  to  the  circum- 
stances of  this  case.  The  testator  was  dom- 
iciled here  and  his  will  was  proved  here  and 
his  general  trustees  were  appointed  by  our 
probate  court.  Apparently  the  only  rea- 
son for  ancillary  administration  in  New 
York  was  in  order  to  affect  the  title  to  the 
real  estate  there  located  with  the  testa- 
mentary   disposition.      See    Rackemann    t. 


Taylor,  204  Mass.  394,  397,  90  N.  E.  532. 
Every  condition  points  to  the  propriety  of 
a  tax  being  levied  in  this  commonwealth. 
The  counsel  for  the  plaintiif  has  argued 
very  ingeniously  that  because  the  courts  of 
New  York  have  appointed  them  trustees  un- 
der the  will  of  the  testator  so  far  as  con- 
cerned the  real  estate  devised  by  the  0th 
clause,  thereby  the  sole  taxing  jurisdiction 
is  drawn  to  that  state,  and  he  seeks  to  es- 
tablish a  distinction  between  the  legal  and 
official  residence  of  the  trustees,  and  to 
maintain  that  because  the  trustees  ac- 
quired possession  of  the  property  in  the 
first  instance  by  virtue  of  an  appointment 
l^  a  New  York  court,  they  are  not  "an 


Comrs.  38  Hun,  536,  an  assessment  against 
executors  and  trustees  under  the  will  of  a 
New  York  testator  was  upheld  under  the 
New  York  statute  declaring  that  every  per- 
son shall  be  assessed  in  the  town  or  ward 
'where  he  resides  when  the  assessment  is 
made  for  all  personal  estate  owned  by  him, 
including  all  personal  estate  in  hia  posses- 
sion or  control  as  agent  or  trustee,  not- 
withstanding that  the  acting  executor  and 
trustee  resided  out  of  the  state,  and  averred 
that  he  had  sole  possession  and  control  of 
the  property  and  assets  of  the  estate.  It 
was  apparently  assumed  that  this  averment 
was  not  sufficient  to  negative  such  pos- 
session and  control  by  the  resident  exec- 
utors and  trustees  as  would  subject  the 
property  to  taxati<Hi  in  the  state. 

In  Johnson  v.  Oregon  City,  3  Or.  13,  hold- 
ing that  notes  and  other  choses  in  action 
belonging  to  a  decedent's  estate  were  tax- 
able in  the  city  where  the  executor  who 
had  the  personal  care  and  management  of 
the  estate  resided,  although  a  coexecutor 
was  a  nonresident  of  the  state,  the  court 
said  that  the  case  would  be  treated  as  if 
the  resident  executor  were  the  sole  executor, 
or  as  if  both  executors  were  residents  of 
the  city.  It  appears  that  until  a  short 
time  before  the  assessment  the  securities 
were  kept  within  the  city,  and  while  they 
were  removed  before  the  assessment,  it 
does  not  appear  that  they  were  taken  out 
of  the  state.  It  does  not  appear  where  the 
decedent  was  domiciled,  nor  in  what  state 
the  executors  received  their  letters  testa- 
mentary. 

That  one  of  the  two  executors  and  trus- 
tees under  the  will  of  a  New  York  testa- 
tor is  domiciled  in  Ohio  does  not  subject 
one  half  or  any  other  proportion  of  the 
personal  property,  consisting  of  securities 
held  in  New  York,  to  taxation  in  Ohio. 
Hawk  T.  Bonn,  6  Ohio  C.  C.  452,  3  Ohio  0. 
D.  535. 

So,  in  State,  Endicott,  Prosecutor,  v.  Cor- 
son, 50  N.  J.  L.  381,  13  Atl.  265,  holding 
invalid  an  assessment  of  the  personalty  of 
an  estate  in  the  township  where  the  testa- 
tor died  and  the  will  was  probated,  upon 
the  ground  that,  under  the  statute,  it  was 
assessable  in  another  township  in  which 
one  of  the  executors  resided,  it  was  assumed 
L.R.A.1915C. 


that  the  personalty,  apparently  its  entire 
value,  was  taxable  in  the  latter  township, 
the  resident  executor  having  the  actual 
possession  of  it  there,  excepting  the  house- 
hold goods  in  the  homestead  occupied  by 
the  widow,  of  which  he  had  the  legal  con- 
trol, notwithstanding  that  there  was  another 
executor  who  was  a  nonresident  of  the  state. 

State   of   ancillary   administration;    "busi- 
ness situs." 

Personal  property  within  the  state  in 
the  hands  of  an  ancillary  administrator 
of  the  estate  of  a  nonresident  decedent  is 
subject  to  taxation  even  though  it  Is  not 
loaned  or  invested  in  the  state;  at  least, 
if  taxes  have  not  been  paid  upon  it  at  the 
place  of  principal  administration.  Dorris 
v.  Miller,  105  Iowa,  564,  75  N.  W.  482. 

Credits  belonging  to  the  estate  of  a  non- 
resident, which,  prior  to  his  death,  were  in 
Iowa,  in  the  hands  of  an  agent,  under  such 
circumstances  as  to  render  them  taxable 
in  Iowa,  remain  subject  to  taxation 
there  after  the  decedent's  death,  and 
while  in  the  hands  of  the  former  agent, 
who  had  been  appointed  ancillary  ad- 
ministrator; nor  does  the  fact  that  hia 
appointment  was  an  error,  or  that  he 
delayed  the  local  or  ancillary  adminis- 
tration, affect  the  question.  Ibid.;  Black- 
hawk  County  V.  Dorris,  116  Iowa,  446,  90 
N.  W.  89. 

In  Baldwin  v.  Shine,  84  Ky.  502,  2  S.  W. 
164,  notes  and  bonds  in  charge  of  an  an- 
cillary administrator  in  Kentucky,  and  to 
be  distributed  through  a  court  of  that 
state,  were  held  subject  to  taxation  in  Ken- 
tucky, although  the  decedent  was  domiciled 
in  Ohio,  and  the  distributees  were  non- 
residents of  Kentucky.  The  court  said: 
"Hero  the  estate  was  taken  in  charge  by 
the  Kentucky  administrator ;  the  legal . 
title  was  in  him;  the  estate  followed  him, 
and  was  annexed  to  his  person,  thereby  hav- 
ing an  actual  situs  in  this  state,  by  the  law 
of  which  it  was  protected.  Moreover,  it 
was  under  the  charge  of,  and  had  to  be 
distributed  through,  the  court  of  this  state." 

In  Boske  v.  Security  Trust  &  S.  V.  R.  Co. 
22  Ky.  L.  Rep.  181,  56  S.  W.  624,  holding 
that   an   administrator   with   the   will   an- 


Digitized  by 


Google 


»5« 


MASSACHUSEX'IS  SLi'KEME  JUDICIAL  COURT. 


inhabitant  of  tbe  commonwealth"  as  those 
words  are  used  in  the  last  sentence  of  the 
statute.  But  this  contention  is  not  sound 
as  applied  to  the  circumstances  of  this  case. 
There  is  no  firm  foundation  for  the  sug- 
gestion that  "inhabitant"  here  is  used  in 
any  other  than  its  natural  sense.  Xo  in- 
timation is  to  be  found  in  the  taxing  laws 
that  there  is  any  distinction  between  an 
official  and  a  legal  residence  of  a  trustee. 
The  facts  in  Vinton  v.  Sargent,  105  Mass. 
133,  80  N.  E.  826,  Union  Refrigerator  Tran- 
sit Co.  V.  Kentucky,  199  U.  S.  194,  50  L.  ed. 
150,  26  Sup.  Ct.  Rep.  36,  4  Ann.  Cas.  493, 
and  Goodsite  v.  Lane,  72  0.  C.  A.  281,  139 
Fed.  593,  2  Ann.  Cas.  849,  are  so  different. 


that  these  decisions  can  have  no  bearing 
upon  the  issue  here  depending. 

Tax  laws  are  enacted  for  practical  ends. 
They  must  be  administered  in  large  part  by 
the  plain  citizens  who  are  elected  assessors 
from  time  to  time  in  the  various  munici- 
palities. They  should  be  construed  and  in- 
terpreted as  far  as  possible  so  as  to  be  sus- 
ceptible of  easy  comprehension,  and  not 
likely  to  become  pitfalls  for  the  unwary.  In 
the  respect  now  under  consideration  the 
words  used  are  clear.  There  is  no  reason 
for  giving  to  them  a  strained  or  unusual 
meaning. 

Judgment  for  the  defendant. 


nexed,  appointed  in  Kenton  county,  whose 
office  and  place  of  business  was  Fayette 
county,  could  not  be  compelled  to  list  in 
Kenton  county  personal  property,  consist- 
ing of  stock,  bonds,  and  choses  in  action, 
belonging  to  the  estate  of  a  decedent,  a 
nonresident,  the  estate  being  still  unset- 
tled, and  the  beneficiary  under  the  will, 
wlio  was  domiciled  in  Kenton  county,  not 
being  entitled  to  the  property —  it  seems  to 
have  been  asfiumed  that  the  property  was 
taxable  in  Kayette  county. 

So,  bonds  coming  into  Ohio  in  possession 
of  a  resident  executor,  who  derives  his  au- 
thority under  the  will  by  appointment  of  ' 
the  probate  court  of  the  county  of  his  resi- 
dence, are  taxable  in  Ohio,  notwithstanding 
that  tbe  will  was  executed  and  probated  in 
a  foreign  country,  where  the  testator  was 
domiciled  at  the  time  of  his  death,  and  all 
the  l>eneficiaries  are  likewise  nonresidents 
of  Ohio,  tmder  the  Ohio  statute  providing 
that  property,  including  bonds,  held  by  per- 
sons residing  in  the  state,  whether  for  them- 
selves or  others,  shall  be  subject  to  iaxa- 
tion,  and  that  the  property  of  every  estate 
of  a  deceased  person  shall  be  listed  by  the 
executor  or  administrator.  In  reply  to  the 
contention  that  the  bonds  should  not  be 
taxed  in  Ohio  because  the  property  rights 
in  them  passed  to  the  testator's  heirs  in- 
stantly at  his  death,  and  as  they  resided 
out  of  the  state,  their  property  was  not 
subject  to  the  Ohio  tax  laws,  the  court  said 
that  no  fact  in  support  of  that  assumption 
appeared  by  the  petition,  and  that  it  was 
not  shown  or  claimed  that  the  specific 
bonds  were  bequeathed  to  anybody;  hence 
the  title  vested  in  the  executor,  and  the 
question  attempted  to  be  made  by  the 
proposition  was  not  fairly  in  the  case. 
Tafel  v.  Lewis,  75  Ohio  St.  182,  78  N.  E. 
1003. 

Bonds  issued  by  a  Missouri  corporation 
belonging  to  the  estate  of  a   nonresident, 
and    transferred    to   the    possession    of    an  ' 
administrator    appointed    in    Missouri    for  ; 
the  purpose  only  of  ancillary  administra- 
tion, are  subject  to  taxation  in  Missouri,  | 
whose   statutes   require   the   listing  of   all  ■ 
moneys,  notes,  or  bonds  in  hand  or  on  de- 
posit, owned  by  the  taxpayer,  or  under  his  I 
charge  or  management.     State  ex  rel.  Tay-  | 
L.R.A.1915C. 


lor  V.  St.  Louis  County  Ct.  47  Mo.  .594. 
In  this  case  the  property  seems  to  have 
been  taxed  at  the  domicil  of  the  ancillary 
administrator,  and  that  fact  is  referred  U> 
in  State  ex  rel.  Hickman  v.  Lewis,  256  Mo. 
98,  165  S.  VV.  319,  in  distinguishing  the 
case  at  bar,  which  involved  the  right  to 
tax  the  property  in  the  county  where  the 
ancillary  administration  was  granted  al- 
though the  ancillary  administrators  were 
not  residents  of  the  county,  and  the  choses 
in  action  were  not  present  there. 

That  choses  in  action  belonging  to  the 
estate  of  a  nonresident  have  been  subjected 
to  taxation  in  the  state  of  the  decedent's 
domicil  does  not  prevent  their  taxation  in 
another  state  where  ancillary  administra- 
tion is  pending.  State  ex  rel.  Taylor  v.  St. 
Louis  County  Ct.  supra. 

In  State  ex  rel.  Hickman  v.  Lewis,  supra, 
the  court,  while  conceding  the  power  of  the 
legislature  to  tax  the  property  of  the  es- 
tate of  a  decedent  in  the  process  of  an- 
cillary administration  in  the  courts  of  Mis- 
souri when  represented  by  tangible  property 
or  by  quasi-tangible  property,  such  as 
bonds,  mortgages,  and  other  securities 
physically  present  iii  the  state,  held  that 
the  Missouri  statute  In  relation  to  the  taxa- 
tion of  personal  property  in  the  county  in 
which  administration  is  granted  did  not 
apply  to  promissory  notes  secured  by  mort- 
gages upon  real  property  in  various  coun- 
ties of  the  state,  which  belonged  to  the 
estate  of  a  nonresident,  but  after  his  death 
were  taken  possessirai  of  by  ancillary  ad- 
ministrators appointed  in  Missouri,  neither 
of  whom  resided  in  the  particular  county 
in  question,  although  both  were  residents  of 
the  state.  The  decision  was  placed  upon 
the  construction  of  the  statute  and  in  view 
of  the  fact  that  if  the  statute  were  con- 
strued to  cover  such  property,  it  would  be 
so  lacking  in  uniformity,  considering  some 
of  its  provisions,  as  to  be  invalid. 

In  Re  Adams,  —  Iowa,  — ,  149  X.  W. 
531,  notes  and  mortgages  belonging  to  a 
nonresident  decedent  were  held  to  have  a 
business  situs  in  Iowa  so  as  to  become 
subject  to  the  collateral  inheritance  tax 
therein,  it  appearing  that  they  represented 
loans  made  by  agents  within  the  state,  who 
had  authority  to  loan  and  reloan  the  money. 
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and  who  kept  the  securities  within  the 
state  until  a  few  days  before  the  death  of 
the  owner,  at  which  time  they  were  de- 
posited in.  a  bank  for  safe-keeping  in  a 
place  just  orer  the  state  line,  where  they 
were  at  the  time  of  the  death.  It  was  con- 
ceded in  this  case  that  circumstances  were 
such  as  to  give  them  a  business  situs  in 
Iowa,  at  least  up  to  the  time  of  the  re- 
moval of  the  securities,  and  it  was  held 
that  such  situs  was  not  destroyed  by  the 
removal  under  the  circumstances  above 
stated.  While  tlie  tax  in  this  case  was  a 
collateral  inheritance  tax,  and  the  case  is 
therefore  not  strictly  within  the  scope  of 
the  note,  it  seems  to  liave  been  assumed 
tliat  in  the  circumstances  the  securities 
would  have  had  a  situs  for  the  purposes 
of  property  taxation  in  Iowa  as  well  as  for 
the  purposes  of  the  collateral  inheritance 
tax. 

State  of  decedent's  domicil:  domiciliary 
administration. 

It  will  be  observed  that  the  cases  cited 
under  this  heading,  which  denied  a  situs 
in  the  state  of  the  decedent's  d<Miicil  or  of 
the  domiciliary  administration,  proceeded 
upon  the  assumption  that  the  exeeutor,  ad- 
ministrator, or  trustee  was  a  nonresident. 
Of  course,  if,  as  is  generally  the  case,  the 
executor,  administrator,  or  trustee  resides 
in  the  state  in  which  the  decedent  was 
domiciled,  especially  if  the  property  is  ac- 
tually in  his  possession,  it  will  have  a  situs 
for  property  taxation  there. 

In  Mackay  v.  San  Francisco,  128  Cal. 
678,  61  Pac.  382  (see  supra,  "when  both 
resident  and  nonresident  trustees"),  tlie 
court  repudiated  the  contention  that  prop- 
erty belonging  to  a  trust,  crcaU-d  by  the 
will  of  a  resident  of  California  but  on 
deposit  in  New  York,  was  taxable  in  Cali- 
fornia because  of  a  provision  of  the  stat- 
ute that  where  any  trust  has  been  created 
by  or  under  any  will,  to  continue  after 
distribution,  the  superior  court  shall  not 
lose  jurisdiction  of  the  estate  except  by 
final  distribution,  but  shall  retain  juris- 
diction tliereof  for  the  purpose  of  the 
settlement  of  the  accounts  under  the  trust. 
This  case  seems  in  effect  to  negative  the 
idea  of  an  ofhcial,  as  distinguished  from  an 
actual,  domicil  of  the  trustee. 

So,  property  which  a  resident  of  Califor- 
nia has  in  his  hands  as  ancillary  executor 
in  that  state,  belonging  to  the  estate  of  a 
decedent  who  was  domiciled  in  Massachu- 
setts, is  not  subject  to  taxation  in  Massa- 
chusetts, although  he  is  also  the  domiciliary 
executor,  and  has  in  his  possession  in 
Massachusetts  certain  personal  property 
formerly  belonging  to  the  decedent.  Put- 
nam T.  Middleborough,  209  Mass.  45C,  95 
N.  E.  740.  The  court  observed  that  prop- 
erty which  the  petitioner,  a  resident  of 
California,  had  in  his  possession  in  that 
state  as  ancillary  executor  merely,  is  not 
in  his  posoession  or  control  as  principal 
executor  of  the  same  testatrix  in  Massa- 
-thusetts. 
L.R.A.l!)ir.C. 


And  notes  belonging  to  the  estate  of  a 
decedent  domiciled  in  JIassachusetts,  but  in 
tlie  hands  of  an  ancillary  administrator  in 
another  state,  where  they  were  situated  at 
the  time  of  the  decedent's  death,  arc  not 
subject  to  taxation  in  Massachusetts.  Gray 
V.  i.enox,  2Jo  Mass.  598,  102  N.  E.  1097. 
Tlic  court  said  tliat  as  the  ancillary  ad- 
ministrator was  duly  appointed  under  the 
authority  and  jurisdiction  of  the  state 
where  the  property  was  found,  and  the 
notes  came  to  his  hands  by  virtue  of  such 
appointment,  lie  acquired  the  full  and  ex- 
clusive title  to  them  under  the  long-estab- 
lished rule  of  tlie  common  law.  It  is  fur- 
ther held  in  this  ease  that  the  provision  of 
a  statute  that  personal  property  of  the 
deceased  persons  shall  be  assessed  to  the 
executor  or  administrator  for  three  years, 
or  luitil  it  has  been  distributed  and  notice 
of  such  distribution  given  to  the  assessors, 
did  nut  apply,  since  the  Massachusetts 
executors  never  had  the  possession  or  own- 
ership of  the  notes  nor  control  of  their 
distribution.  In  this  case  the  court  ob- 
served that  the  ancillary  administrator  was 
in  no  sense  the  agent  of  the  Massachusetts 
e.xecutors. 

in  Dallinger  v.  Rapello,  14  Fed.  32,  the 
court,  without  passing  upon  the  constitu- 
tional question,  neld  that  under  the  Massa- 
chusetts statute  personal  property  of  a  de- 
ceased inhabitant  of  Massachusetts  is  not 
taxable  after  tlie  appointment  of  an  execu- 
tor and  before  distribution,  when  the  prop- 
erty is  not  within  the  commonwealth  and 
neither  the  executor  nor  any  person  having 
any  interest  in  or  right  to  receive  the 
property  has  a  domicil  or  residence  therein. 
One  of  the  provisions  of  the  statute  under 
which  the  case  was  decided  was  to  the  ef- 
fect that  personal  estate  of  a  deceased  per- 
son shall  be  assessed  at  the  place  where  the 
deceased  last  dwelt;  and  that  after  the  ap- 
pointment of  an  executor  or  administrator, 
it  shall  be  assessed  to  such  executor  or  ad- 
ministrator until  he  gives  notice  to  the 
assessors  that  the  estate  has  been  distrib- 
uted and  paid  over  to  the  parties  interested 
therein.  I'he  court,  however,  was  of  the 
opinion,  in  view  of  other  provisions  of  the 
statute,  that  the  legislature  did  not  con- 
template a  case  in  which  the  property  itself 
is  out  of  the  state,  and  is  held  by  an  execu- 
tor or  administrator  residing  out  of  the 
state.  In  a  subsequent  hearing  in  this  case 
(Dallinger  v.  Rapello,  15  Fed.  434)  it  was 
held  that  property,  not  shown  to  be  within 
the  state,  held  by  an  executor  not  shown 
to  be  domiciled  in  the  state,  in  truat  to 
pay  the  income  to  certain  inhabitants  of 
the  state,  was  not  subject  to  the  tax. 

But  in  Com.  v.  Camden,  142  Ky.  365, 
134  S.  W.  914,  the  court  expressed  the  opin- 
ion that  the  estate  of  a  decedent  in  the 
hands  of  his  personal  representative  for  set- 
tlement, and  before  distribution,  is,  or 
should  be  made,  assessable  to  the  personal 
representative  at  the  place  of  his  o(Rcial 
residence:  and  that  this  is  true  whether  the 
personal  representative  resides  in  the  state 
or  out  of  it.    lu  this  case  the  court  observed 
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that  it  is  both  convenient  and  just  to  the 
beneficiaries  of  the  estate  as  well  as  the 
taxing  authorities  that  the  personal  repre- 
sentative in  whose  custody  the  estate  is, 
and  who  for  the  time  being  takes  the  place 
of  the  decedent,  should  list  the  estate  for 
assessment  and  taxation  at  the  domicil  of 
the  decedent.  In  this  case,  however,  the 
question  was  simply  as  to  whether  the  share 
of  a  beneficiary,  a  resident  of  Kentucky, 
under  a  will  of  a  West  Virginia  testator, 
was  subject  to  taxation  in  Kentucky  while 
the  property  was  in  possession  of  an  execu- 
tor who  was  domiciled  in  West  Virginia, 
the  estat«  not  having  been  settled. 

And  so  the  theory  of  an  official,  as  dis- 
tinguished from  a  personal,  residence,  seems 
to  have  been  adopted  in  Gallup  v.  Schmidt, 

154  Ind.  196,  56  N.  E.  443,  holding  that  a 
resident  of  Xcw  Hampshire  who  qualified 
in  Indiana  as  executor  under  the  will  of 
an  Indiana  decedent  was,  in  his  official 
capacity,  a  resident  of  the  county  in  which 
the  will  was  probated  within  the  meaning 
of  the  taxing  statute  providing  for  the  ad- 
dition of  omitted  property  to  the  tax  dupli- 
cate upon  notice  to  the  person  claiming  the 

Property,  if  he  resides  in  the  coiinty.  The 
ecision  in  this  case  was  affirmed  by  the 
United  States  Supreme  Court  in  183  U.  S. 
300,  46  L.  ed.  207,  22  Sup.  Ct.  Rep.  182, 
upon  the  ground  that,  in  any  event,  the 
executor  had  had  an  opportunity  to  ques- 
tion the  validity  of  the  assessment  before 
it  had  become  finally  fixed. 
In  McKennon  v.  McFall,  127  Tenn.  393, 

155  S.  W.  158,  the  court,  while  declaring 
it  to  be  within  the  power  of  the  legislature 
to  apply  the  fiction  or  maxim  that  the  situs 
of  personal  property  follows  the  domicil 
of  the  owner  so  as  to  fix  for  taxation  in 
Tennessee  the  situs  of  all  intangible  prop- 
erty of  a  decedent  who  was  domiciled  in 
that  state,  irrespective  of  the  place  where 
the  property  was  located,  or  of  the  ques- 
tion whether  it  would  be  validly  subject 
to  taxation  in  another  state,  held  that  a 
fair  construction  of  the  Tennessee  act  with 
reference  to  the  taxation  of  the  property  of 
a  decedent's  estate  was  that  the  power  to 
tax  is  withheld  as  to  such  intangible  prop- 
erty of  a  decedent  as  is  held  outside  of  the 
state's  territory,  and,  being  in  the  other 
severeign's  jurisdiction,  is  there  within  the 
power  of  its  legislature  to  validly  assign  to 
it  a  local  situs  for  taxation  purposes.  The 
statute  in  question  declares  in  effect  that 
all  property  held  by  executors  and  adminis- 
trators shall  be  assessed  in  the  county  in 
which  the  decedent  resided  at  the  time  of 
his  death  until  such. estate  shall  have  been 
distributed;  but  if  the  deceased  lived  in 
another  state,  then  the  property  shall  be 
assessed  where  the  personal  representative 
resides. 

The  court,  however,  repudiated  the  con- 
tention that  merely  because  the  executors 
under  the  will  of  a  Tennessee  decedent  had 
qualified  in  Mississippi,  all  the  personal 
assets  there  hold  and  controlled  by  them, 
and  which,  by  the  laws  of  Mississippi,  they 
were  required  to  administer  in  that  state, 
L.R.A.1915C. 


lost  their  situs  for  taxation  in  Tennessee, 
irrespective  of  other  circumstances  tending 
to  give  them  a  local  situs  in  Mississippi; 
and  held  that  notes,  the  residences  of  the 
makers  of  which  did  not  appear,  and  de- 
posits in  Mississippi,  were  held  subject  to 
taxation  in  Tennessee,  where  the  decedent 
was  domiciled,  notwithstanding  that  they 
pertained  to  the  Mississippi  estate,  and  by 
the  law  of  Mississippi  must  be  administered 
in  that  state,  the  executors  having  taken 
out  letters  there  as  well  as  in  Tennessee. 
Shares  of  bank  stock  in  a  Mississippi  bank- 
ing corporation,  however,  were  held  not  to 
be  taxable  in  Tennessee  for  the  reason,  as 
the  court  said,  that  it  was  competent  for 
the  taxing  power  of  Mississippi  to  fix  a 
taxing  situs  therefor  at  the  corporation^ 
domicil  in  that  state. 


State  of  domicil  of  beneficiaries. 

As  has  already  been  seen,  the  fact  that 
the  beneficiaries  of  a  trust  are  nonresidents 
will  not  deprive  the  property  subject  to  the 
trust  of  a  situs  for  property  taxation  in 
the  state  in  which  the  trustee  is  domiciled. 
In  determining  whether  the  property  has 
a  situs  for  taxation  in  the  state  where  the 
cestui  que  trust  resides,  a  distinction  has 
been  made  in  some  cases  between  an  assess- 
ment against  the  trustee  and  an  assessment 
against  the  beneficiary. 

Thus,  nonresident  trustees  cannot  be 
taxed  for  so  much  of  the  estate  as  is  held 
by  them  in  trust  to  provide  annuities  for 
residents  of  Maine,  the  securities  being  out 
of  the  state,  under  a  statute  providing  for 
the  assessment  of  trustees  in  the  place 
where  the  person  to  whom  the  income  is 
payable  is  an  inhabitant,  notwithstanding 
t^at  the  trustees  derived  their  title  from  a 
devise  under  a  Maine  will,  through  con- 
firmation by  a  Maine  probate  court  to  which 
they  have  Agreed  to  render  account.  Au- 
gusta V.  Kimball,  91  Me.  605,  41  L.R.A. 
475,  40  Atl.  666.  The  court  observed,  how- 
ever, that  it  did  not  hold  that  the  assessors 
could  not  assess  a  tax  directly  against  the 
annuitants  resident  in  the  state  for  their 
annuities  or  other  interests  arising  out  <A 
the  property  or  trust.  Two  of  the  judges 
dissented  upon  the  ground  that  the  official 
residence  of  the  trustees  is  where  the  trust 
is  under  administration. 

So,  a  trustee,  resident  in  another  state^ 
who  has  no  property  in  Rhode  Island  be- 
longing to  the  trust,  is  not  liable  to  taxa- 
tion in  Rhode  Island,  although  his  ce«titt« 
que  trustent  reside  therein,  under  the 
Rhode  Island  statute  declaring  that  all 
property  held  in  trust,  the  income  of  which 
is  to  be  paid  to  any  other  person,  shall  be 
assessed  against  the  trustee  in  the  town 
where  such  other  pers<Hi  resides;  but  if 
such  person  resides  out  of  the  state,  then  in 
the  town  where  the  trustee  resides.  An- 
thony V.  Caswell,  15  R.  I.  169,  1  Atl.  29a 
The  court  observed  that  the  statute  follows 
the  common-law  rule  and  clearly  recognizes 
executors,   administrators,   and  'trust^  as 
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tlie  owners,  for  the  purposes  of  taxation,  of 
the  property  held  in  trust  by  them. 

But  in  Selden  v.  Brooke,  104  Va.  832,  62 
S.  E.  632,  holding  that  intangible  personal 
property,  kept  by  a  nonresident  trustee  In 
his  personal  possession  outaide  the  state,  in 
the  income  of  which  a  resident  of  Virginia 
had  a  life  interest,  was  taxable  in  Virginia 
in  the  county  or  corporation  in  which  the 
beneficiftry  resided,  under  the  Virginia  stat- 
ute declaring  that  if  property  is  the  sepa- 
rate property  of  a  person  over  twenty-one 
years  of  age,  it  shall  be  listed  and  taxed 
•'to  the  trustee,"  if  any,  and  if  there  is 
no  trustee,  to  the  person  himself,  and  that 
in  either  case  it  shall  be  listed  and  taxed  in 
the  county  or  corporation  where  the  person 
resides, — the  court  said  that  the  conten- 
tion that  such  construction  would  render 
the  statute  unconstitutional  proceeded  upon 
the  hypothesis  that  the  tax  was  against  the 
nonresident  trustee,  whereas  he  was  person- 
ally unaffected  by  the  imposition,  and  was 
but  the  conduit  through  the  medium  of 
which  the  property  of  a  citizen  passed  into 
the  state  treasury. 

The  rule  that  trust  property  is  taxable 
to  the  holder  of  the  legal. title  in  the  juris- 
diction of  his  residence,  or  where  the  prop- 
erty is  situated,  and  not  to  the  person  hav- 
ing the  beneficial  interest,  was  applied  in 
Berry  v.  Windham,  59  N.  H.  288,  47  Am. 
Kep.  202,  holding  that  a  deposit  in  a  Massa- 
chusetts savings  bank  to  the  credit  of  one 
who  was  apparently  a  resident  of  New 
Hampshire  was  not  taxable  in  the  latter 
state;  the  court  saying  that  when  the 
mon^  was  deposited  the  legal  title  became 
vested  in  the  bank  as  trustee  for  the  bene- 
ficial owner. 

But  the  fact  that  the  corpus  of  a  trust 
fund  is  held  by  trustees  who  Hve  out  of 
the  state,  and  who  hold  under  a  will  proved 
and  allowed  out  of  the  state,  does  not  take 
away  the  power  of  the  legislature  to  sub- 
ject the  interest  of  the  cestui  que  trust,  who 
lives  in  the  state,  to  taxation.  Hunt  v. 
Perry,  185  Mass.  287,  43  N.  E.  103.  And 
see  supra,  Selden  v.  Brooke. 

The  Massachusetts  statute  providing  in 
respect  to  personal  property  held  in  trust 
that  "if  the  executor,  administrator  or  trus- 
tee is  not  an  inhabitant  of  the  .common- 
wealth it  shall  be  assessed  to  the  person 
to  whom  the  income  is  payable  in  the  place 
where  he  resides"  applies  to  a  case  where 
the  trust  was  created  by  the  will  of  a  tes- 
tator who  lived  and  died  in  another  state, 
and  whose  will  was  proved  and  allowed  in 
such  other  state,  and  was  never  proved  in 
Massachusetts.    Hunt  v.  Perry,  supra. 

An  unmarried  woman  domiciled  in  Massa- 
chusetts was  held  in  Dorr  v.  Boston,  6 
Gray,  131,  not  taxable  for  shares  of  stock 
of  corporations  not  domiciled  in  Massa- 
chusetts, or  for  the  income  of  such  shares, 
the  legal  title  to  which  was  vested  in  trus- 
tees residing  in  New  York,  and  held  by 
them  "in  trust  to  pay  over  the  income,  divi- 
dend, or  interest  thereon,"  to  her.  The  court 
said  that  it  was  clear  that  the  plaintiff  was 
not  taxable  as  for  stock  in  corporations 
without  the  state,  because  she  was  not  the 
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legal  owner  of  such  stock ;  nor  as  for  income 
from  any  profession,  trade,  or  employment, 
or  from  an  annuity,  because  the  income 
from  the  foreign  stock  held  by  her  trustees 
was  not  derived  from  either  of  those  desig- 
nated sources  of  taxable  income.  With  re- 
spect to  a  provision  of  the  statute  that  all 
personal  property  held  in  trust,  the  income 
of  which  is  to  be  paid  to  any  married 
woman,  shall  be  assessed  to  the  husband 
of  such  married  woman,  in  the  town  of 
which  she  is  an  inhabitant;  but  if  such 
married  woman  or  other  person  resides  out 
of  the  state,  the  same  shall  be  assessed 
to  the  executor,  administrator,  or  trustee 
in  the  town  where  he  resides,  the  court  said 
that  it  was  clear  from  the  history  of  the 
legislation,  if  not  from  the  terms  of  the 
provision,  that  it  did  not  include  property 
out  of  the  state,  held  by  trustees  residing 
out  of  the  state. 

In  Hemknway  t.  Milton  it  will  be  ob- 
served that  the  asserted  power  of  the  state 
to  tax  the  property  was  not  predicated  upon 
the  mere  fact  that  the  beneficiaries  were 
residents,  but  upon  the  fact  that  both  trus- 
tees and  beneficiaries  were  residents. 

In  Einehart  V.  Howard,  90  Md.  1,  44  Atl. 
1040,  it  was  said  that  the  guardian  being 
a  resident  of  Washington  city,  and  the  prop- 
erty (stocks  and  bonds)  being  also  located 
there,  there  was  no  doubt  that  the  situs  for 
taxation  was  in  that  city.  It  seems  to  have 
been  assumed,  however,  that  the  property 
might  have  been  assessed  for  taxation  in 
Maryland,  if  the  ward  had  been  a  resident 
of  that  state,  under  the  express  provision  of 
the  Maryland  statute  that  all  personal 
property  in  which  any  resident  of  the  state 
has  an  equitable  interest,  with  a  legal  title 
to  the  same  in  some  other  person  who  is  a 
nonresident,  shall  be  valued  and  assessed 
for  taxation  to  the  equitable  owner  thereof 
in  the  county  or  citv  in  which  he  or  she 
resides,  and  such  equitable  owner  shall  pay 
taxes  thereon.  The  assessment  in  this  case 
purported  to  be  against  the  ward. 

The  beneficiary  under  the  will  of  a  non- 
resident is  not  required  to  list  for  taxation 
at  the  place  of  his  residence  the  intangible 
personal  estate  bequeathed  to  him  by  the 
will  while  such  personal  estate  is  in  the 
custody  and  possession  of  the  foreign  execu- 
tor for  the  purpose  of  settling  and  dis- 
tributing the  estate  under  the  will  and  laws 
of  the  state  where  the  will  was  admitted  to 
probate.  Com.  t.  Camden,  142  Ky.  365, 
134  S.  W.  914.  It  expressly  appeared  in 
this  case  that  the  time  for  the  settlement 
of  the  estate  had  not  expired.  The  court 
said  that  the  provision  of  the  Kentucky 
statute  that  the  situs  of  intangible  personal 
property  for  purposes  of  taxation  shall  be 
at  the  residence  of  the  real  or  beneficial 
owner,  and  not  at  the  residence  of  the  fidu- 
ciary or  agent  having  the  custody  or  pos- 
session of  the  same,  has  reference  to  a 
state  of  case  in  which  the  share  of  the 
beneficiary  has  been  set  apart  to  him,  or 
he  is  entitled  to  receive  it,  and  not  to  a 
state  of  case  in  which  the  estate,  includ- 
ing the  interest  of  the  beneficiary,  is  in. 
process  of  settlement.  O.  H.  P. 
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T.  B.  (XtPPAGE,  Plff.  in  Err., 

V. 

STATE  OF  KANSAS. 


(236  U.  S.  ], 


L.  ed.  — ,  35  Sup.  Ct.  Rep. 
240.) 


Constitutional  law  —  due  process  of  law 
—  liberty  to  contract. 

1.  Whatever  either  employer  or  employee 
has  the  right,  wider  the  due  process  of 
law  clause  of  U.  S.  Const.,  14th  Amend., 
to  treat  as  sufficient  ground  for  terminating 
the  employment,  where  there  is  no  stipula- 
tion on  the  subject,  he  has  the  right  to  pro- 
vide against  by  insisting  that  a  stipulation 
respecting  it  shall  be  a  sine  qua  non  of  the 
inception  of  the  employment  or  of  its  con- 
tinuance, if  it  be  terminable  at  will. 
Same  ^  police  power. 

2.  A   statutory    provision    which    is   not 
a    legitimate    police   regulation    cannot    be 


made  such  by  being  placed  in  the  same  act 
with  a  police  regulation,  or  by  beii^g  en- 
acted under  a  title  that  declares  a  purpose 
which  would  be  a  proper  object  for  the  exer- 
cise of  that  power. 

Same  —  relation  of  statute  to  declared 
purpose. 

3.  To  punish  an  employer  or  his  agent 
for  simply  proposing  certain  terms  of  em- 
ployment under  circumstances  devoid  of 
coercion,  duress,  or  undue  influence,  has  no 

I  reasonable  relation  to  a  declared  purpose, 
j  in  a  statute,  of  repressing  coercion,  duress, 
i  or  undue  influence. 

Same  —  public  welfare. 

4.  The  several  states  are  debarred  by 
U.  S.  Const.,  14th  Amend.,  from  striking 
down  personal  liberty  or  property  rights, 
or  materially  restricting  their  normal  exer- 
cise, excepting  so  far  as  may  be  incidentally 
necessary  for  the  accomplisliment  of  some 
other  and  paramount  object,  and  one  that 
concerns  the  public  welfare.  The  mere  re- 
striction of  liberty  or  of  property  rights 
cannot,  of  itself,  be  denominated  public  wcl- 


Kote.  —  Constitutionality  of  statute  for- 
bidding employer  to  exact  an  agree- 
ment from,  employee  not  to  join  labor 
union. 

This  note  is  supplementary  to  the  note 
to  People  V.  Marcus,  7  L.R.A.(X.S.)  282. 

In  CoppAOE  V.  Kaksas,  the  Supreme 
Court  of  the  United  States,  though  not 
without  a  strong  dissent  by  three  of  the 
jii^^ticcs,  has  taken  a  position  in  accord 
with  that  taken  by  the  inferior  Federal 
courts  and  state  courts  of  last  resort  which 
have  considered  this  question,  excepting  the 
district  court  for  the  eastern  district  of  Ken- 
tucky (see  152  Fed.  737;  reversed  in  effect, 
in  Adair  v.  United  States,  infra),  and  the 
supreme  court  of  Kansas,  in  this  case,  be- 
low (87  Kan.  752,  125  Pac.  8),  and  in  the 
case  of  State  v.  Ackenhausen,  87  Kan.  792, 
125  Pac.  14,  submitted  therewith, — tliat  a 
statute  is  unconstitutional  which  purports 
to  forbid  an  employer's  exacting  from  an  em- 
ployee, as  a  condition  of  securing  or  re- 
taining employment  under  him,  an  agree- 
ment that  the  employee  shall  not  become 
or  remain  a  member  of  any  labor  organiza- 
tion. Moreover,  the  supreme  court  of  Kan- 
sas had  previously,  in  the  case  of  Coffeyville 
Vitrified  Brick  &  Tile  Co.  v.  Perry,  69  Kan. 
297,  66  L.R.A.  185,  76  Pac.  848,  1  Ann.  Cas. 
J>3«,  cited  in  note  in  7  L.R.A.(N.S.)  282, 
taken  a  position  in  accord  with  the  other 
courts.  And  accordingly,  with  the  reversal 
of  the  supreme  court  of  Kansas  by  the  Su- 
preme Court  of  the  United  States,  in  the 
present  case,  the  law  seems  to  be  well  set- 
tled against  the  validity  of  such  statutes. 

So,  in  State  ex  rel.  Smith  v.  Daniels,  118 
Minn.  155,  136  N.  \V.  584,  it  was  held,  fol- 
lowing Adair  v.  United  States,  infra,  that 
a  state  statute  which  made  it  unlawful  for 
any  employer  to  require  any  person,  as  a 
condition  of  securing  or  retaining  employ- 
ment with  him,  to  agree  not  to  join,  or  to 
I..K.A.1915L. 


I  become  or  remain  a  menber  of,  any  lawful 
'  laboi;    organization,    was    unconstitutional 
j  and   void  as  an   invasion   of  the   personal 
rights  of  the  employer  guaranteed  bv   §    1 
of  the  14th  .Amendment  of  the  Federal  Con- 
stitution. 

And  in  Goldfield  Consol  Mines  Co.  v. 
Goldfield  Miners'  Union,  159  Fed.  500,  which 
was  a  suit  by  a  mine  owner  against  a  labor 
organization  and  certain  members  thereof, 
for  an  injunction  restraining  the  defendants 
from  obstructing  the  operation  of  the  plain- 
tiff's mines,  from  intimidating  its  employees, 
congregating  on  and  picketing  its  works, 
maintaining  an  illegal  boycott  against  it 
or  its  agents  or  employeesj  etc.,  in  which 
case  the  defendants  alleged  that  the  plain- 
tiff had  unlawfully  conspired  with  others 
against  the  defendants  by  entering  into 
an  agreement  (among  other  things)  to  re- 
quire each  person  presenting  himself  to  any 
party  to  the  agreement  for  employment,  to 
sign,  as  a  condition  of  such  employment,  an 
agreement  that  lie  was  not,  and  during  the 
period  of  his  employment  would  not  be- 
come, a  member  of  the  defendant  organiza- 
tion,—  it  was  held  that  a  Nevada  statute 
making  it  "unlawful  for  any  person,  firm, 
or  corporation  to  make  or  enter  into  any 
agreement,  either  oral  or  in  writing,  by  the 
terms  of  which  any  employee  of  such  per- 
son, firm,  or  corporation,  or  any  person 
about  to  enter  the  employ  of  such  person, 
firm,  or  corporation,  aa  a  condition  for  con- 
tinuing or  obtaining  such  employment,  shall 
promise  or  agree  not  to  become  or  continue 
a  member  of  a  labor  organization,"  was  un- 
constitutional and  void  as  violative  of  the 
provision  of  both  the  Federal  and  the  Ne- 
vada Constitutions,  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property 
'  without  due  process  of  law. 
I  In  United  States  v.  Scott,  148  Fed.  431, 
a  criminal  prosecution  of  an  agent  and  em- 
'  ployee  of  an  interstate  carrier  for  threaten- 
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fare,  and  treated  as  a  legitimate  object  of 

the  police  power. 

Same  —  due  process  of  law  —  liberty 

^  forbidding  dlscrimliiatlon  against 

union  labor. 

6.  The  rights  of  personal  liberty  and 
property  are  infringed  without  due  process 
of  law,  by  a  statute  under  which,  as  con- 
strued and  applied  by  the  highest  state 
court,  an  employer  or  his  agent  may  be 
criminally  punished  for  having  prescribed 
as  a  condition  upon  which  one  may  secure 
employment  under,  or  remain  in  the  aerv- 
ice  of,  such  employer  (the  employment 
being  terminable  at  will)  that  the  employee 
shall  enter  into  an  agreement  not  to  become 
or  remain  a  member  of  any  labor  organiza- 
tion while  so  employed;  the  employee  be- 
ing subject  to  no  incapacity  or  disability, 
but,  on  the  contrary,  free  to  exercise  a  vol- 
untary choice. 

<Mr.  Justice  Holmes,  Mr.  Justice  Day,  and 
Mr.  Justice  Hughes  dissent.) 

(January  25,  1915.) 


ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  Bourbon  County,  convicting  de- 
fendant of  violating  a  statute  forbidding 
employers  to  exact  a  promise  not  to  join 
or  retain  membership  in  a  labor  organiza- 
tion as  a  condition  of  securing  or  retaining 
employment.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  R.  Vermilion  and  W.  F. 
E^ans,  for  plaintifiF  in  error: 

The  law  deprives  the  defendant  of  liber- 
ty and  property  without  due  process  of 
law. 

Adair  v.  United  SUtes,  208  U.  S.  161,  52 
L.  ed.  430,  2S  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Brown,  80  Kan.  312,  23  LJLA.(N.S.)  247, 
133  Am.  St.  Rep.  213,  102  Pac.  4.'>9,  18  Ann. 
Cas.  346 ;  Coffeyville  Vitrified  Brick  ft  Tile 
Co.  V.  Perry,  69  Kan.  297,  66  L.R.A.  185, 
76  Pac.  848,  1  Ann.  Cas.  936;  Gillespie  v. 


ing  other  employees  with  loss  of  their  em- 
ployment if  they  joined  a  certain  labor  or- 
ganization; and  Order  of  Railroad  Xele- 
fraphera  v.  Louisville  &  N.  R.  Co.  148 
'ed.  437  (appeal  dismissed  in  214  U. 
S.  629,  53  L.  ed.  1069,  29  Sup.  Ct.  Rep. 
695),  which  was  a  suit  by  the  labor 
organization  against  the  employer  to  en- 
join the  latter  from  interfering  with 
the  representatives  of  the  former  in  their 
efforts  to  secure  members  of  the  or- 
ganization from  among  the  employees  of 
the  defendant, — the  United  States '  circuit 
court  for  the  western  district  of  Kentucky 
held  to  be  unconstitutional,  as  beyond  the 
power  granted  to  Congress  by  the  Federal 
Constitution,  to  regulate  commerce  and  to 
make  all  necessary  and  proper  laws  for  ex- 
ecuting this  power,  a  Federal  statute  mak- 
ing it  a  criminal  offense  against  the  United 
States  for  an  interstate  carrier,  or  an  agent 
or  officer  of  such  a  carrier,  to  require  any 
employee,  or  any  person  seeking  employ- 
ment, as  a  condition  of  such  employment, 
to  enter  into  an  agreement  not  to  be- 
come or  remain  a  member  of  any  labor  or- 
ganization; or  for  such  carrier  or  agent  or 
o£Bcer  to  threaten  any  employee  with  loss 
of  employment,  or  unjustly  discriminate 
against  any  employee  because  of  his  mem- 
bership in  such  a  labor  organization, 
etc. 

And  in  Adair  ▼.  United  States,  208  U.  S. 
161,  62  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764,  which  reversed  a  conviction 
of  an  agent  of  an  interstate  carrier  for  dis- 
charging an  emplovee  from  service  to  such 
carrier  because  of  his  membership  in  a 
labor  organization,  and  which  was  relied 
on  by  the  majority  of  the  court  in  Coppage 
▼.  Kansas,  the  same  Federal  statute  was 
held  (Mr.  Justice  McKenna  and  Mr.  Justice 
Holmes  dissenting)    to  be  unconstitutional 


an  interstate  carrier  because  of  his  member- 
ship in  a  labor  organization,  on  the  grounds 
that  it  invaded  both  personal  liberty  and 
tlie  right  of  property  without  due  process 
of  law,  and  was  not  within  the  constitu- 
tional power  of  Congress  to  r^ulate  com- 
merce. 

This  case,  by  reversing  the  conviction,  with 
directions  to  set  aside  the  verdict  and  judg- 
ment, sustain  a  demurrer  which  had  first 
been  filed  to  the  indictment,  and  dismiss 
the  cause,  also,  in  effect,  reversed  the  judg- 
ment of  the  United  States  district  court  for 
the  eastern  district  of  Kentucky,  reported  in 
152  Fed.  737,  which  had  overruled  the  de- 
murrer to  the  indictment  in  the  case,  hold- 
ing the  Federal  statute  in  question  valid 
as  within  the  constitutional  power  of  Con- 
gress to  regulate  interstate  commerce,  and 
not  violative  of  the  constitutional  provision 
against  depriving  one  of  life,  liberty,  or 
property  without  due  process  of  law. 

And  in  Re  Berger,  33  Ohio  C.  C.  289,  it 
is  held  (Jones,  J.,  dissenting)  that  the 
Ohio  statute  rendering  liable  to  fine  or  im- 
prisonment one  who  prevents  employees 
from  forming,  joining,  or  belonging  to  a 
lawful  labor  union,  or  coerces  or  attempts 
to  coerce  employees  by  discharging  or 
threatening  to  discharge  them  from  em- 
ployment because  of  their  connection  with 
such  a  labor  organization,  is  unconstitu- 
tional as  a  violation  of  the  personal  rights 
secured  bjr  both  the  Federal  and  the  Ohio 
Constitutions,  including  the  right  to  em- 
ploy labor  and  make  contracts  in  relation 
thereto. 

As  to  the  validity  of  a  contract  to  employ 
union  labor  only,  see  note  to  Connors  v. 
Connolly,  45  L.R.A.(N.S.)  .564. 

As  to  the  constitutionality  of  a  statute 
requiring  an  employer  to  furnish  a  dis- 
charged employee  the  cause  of  his  discharge, 
see  Atchison,  T.  &  S.  F.  R.  Co.  v.  Brown, 


in  so  far  as  it  made  it  a  criminal  offense 

to  discharge  an  employee  from  service  to '  23  L.R.A.(N.S.)  247,  and  note  thereto. 

I<Jt.A.1916C.  61 
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People,  188  III.  176,  62  L.R.A.  283,  86  Am. 
St.  Rep.  176,  58  N.  E.  1007;  Goldfield 
Consol.  Mines  Co.  v.  Goldfield  Miners'  Un- 
ion, 159  Fed.  514;  Lochner  v.  New  York, 
198  U.  S.  46,  49  L.  ed.  937,  26  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133;  People  t. 
Marcus,  185  N.  Y.  257,  7  L.Rj^.(N.S.) 
282,  113  Am.  St.  Rep.  002,  77  N.  E.  1073,  7 
Ann.  Cas.  118;  State  v.  Coppage,  87  Kan. 
752,  125  Pac.  8;  State  ex  rel.  Smith  v. 
Daniels,  118  Minn.  156,  136  N.  W.  584; 
State  V.  Julow,  129  Mo.  163,  29  L.R.A.  257, 
50  Am.  St.  Rep.  443,  31  S.  W.  781;  State 
ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530, 
58  L.R.A.  748,  91  Am.  St.  Rep.  934,  90 
N.  W.  1098. 

The  law  violates  the  14th  Amendment  to 
the  Constitution  of  the  United  States  in 
that  it  denies  persons  within  its  jurisdic- 
tion the  equal  protection  of  the  laws. 

Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Cotting  t.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  112,  46  L.  ed.  109,  22  Sup.  Ct  Rep. 
30;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  558,  46  L.  ed.  689,  22  Sup.  Ct.  Rep. 
431;  Gillespie  t.  People,  188  III.  176,  52 
L.R.A.  283,  80  Am.  St.  Rep.  176,'  58  N.  E. 
1007;  Goldfield  Consol.  Mines  Co.  v.  Gold- 
field  Miners'  Union,  159  Fed.  514;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  151,  41 
L.  ed.  667,  17  Sup.  Ct.  Rep.  255;  State  v. 
Coppage,  87  Kan.  752,  125  Pac.  8;  State  v. 
Haun,  61  Kan.  154,  47  L.R.A.  369,  59  Pac. 
340;  State  v.  Julow,  129  Mo.  163,  29  L.R.A. 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  781; 
State  ex  rel.  Zillmer  v.  Kreutzberg,  114 
Wis.  530,  58  L,.R.A.  748,  91  Am.  St.  Rep. 
934,  90  N.  W.  1098. 

The  law  cannot  be  sustained  as  a  proper 
exercise  of  the  police  power  of  the  state. 

Adair  v.  United  States,  208  U.  S.  161,  62 
L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Cofleyville  Vitrified  Brick  &  Tile 
Co.  V.  Perry,  69  Kan.  297,  66  L.R.A.  185, 
76  Pac.  848,  1  Ann.  Cas.  936;  Goldfield 
Consol.  Mines  Co.  v.  Goldfield  Miners' 
Union,  159  Fed.  514;  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep. 
539,  3  Ann.  Cas.  1133;  State  v.  Julow,  129 
Mo.  163,  29  L.R.A.  257,  50  Am.  St.  Rep. 
443,  31  S.  W.  781;  State  ex  rel.  Zillmer  v. 


Kreutzberg,  114  Wis.  530,  68  L.R.A.  748, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098. 

Messrs.  Jolm  S.  Dawson,  Attorney  Gen- 
eral of  Kansas,  and  J.  I.  Sheppard,  for 
defendant  in  error: 

The  law  under  which  this  prosecution 
was  based  is  in  furtherance  of  the  14th 
Amendment  of  the  United  States  Constitu- 
tion, and  not  in  derogation  thereof. 

Arthur  v.  Oakes,  25  L.R.A.  414,  4  Inters. 
Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S.  App. 
239,  63  Fed.  310,  9  Am.  Grim.  Rep.  169. 

Mr.  Justice  Pitney  delivered  the  opinion 
of  the  court: 

In  a  local  court  in  one  of  the  counties 
of  Kansas,  plaintiff  in  error  was  found 
guilty  and  adjudged  to  pay  a  fine,  with 
imprisonment  as  the  alternative,  upon  an 
information  charging  him  with  a  violation 
of  an  act  of  the  legislature  of  that  state, 
approved  March  13,  1903,  being  chap.  222 
of  the  Session  Laws  of  that  year,  fouud 
also  as  §§  4674  and  4675,  Gen.  Stat.  (Kan.) 
1909.    The  act  reads  as  follows: 

An  Act  to  Provide  a  Penalty  for  Coercing 
or  Influencing  or  Making  Demands  upon 
or  Requirements  of  Employees,  Servants, 
Laborers,  and  Persons  Seeking  Employ- 
ment. 

Be  it  enacted,  etc.: 

Section  1.  That  it  shall  be  unlawful  for 
any  individual  or  member  of  any  firm,  or 
an  agent,  oflicer,  or  employee  of  any  com- 
pany or  corporation,  to  coerce,  require,  de- 
mand, or  influence  any  person  or  persons  to 
enter  into  any  agreement,  either  written  or 
verbal,  not  to  join  or  become  or  remain  a 
member  of  any  labor  organization  or  asso- 
ciation, as  a  condition  of  such  person  or 
persons  securing  employment,  or  continu- 
ing in  the  employment  of  such  individual, 
firm,  or  corporation. 

Section  2.  Any  individual  or  member  of 
any  firm,  or  any  agent,  officer,  or  employee 
of  any  company  or  corporation  violating 
the  provisions  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  be  fined  in  a  sum  not  less 
than  $50,  or  imprisoned  in  the  county  jail 
not  less  than  thirty  days. 

The  judgment  was  affirmed  by  the  su- 
preme court  of  the  state,  two  justices  dis- 


As  to  the  right  of  a  labor  union  to  for- 
bid its  members  to  handle  one's  product, 
see  notes  to  Purvis  v.  Local  No.  500,  U.  B. 
C.  J.  32  L.R.A.(N.S.)  643;  Meier  v.  Spcer, 
32  L.R.A.(N.S.)  702:  and  Burnham  v. 
Dowd,  51  L.R.A.(N.S.)  778. 

As  to  the  right  of  a  labor  union  to  noti- 
.  f;^  persons  not  to  deal  with  a  certain  indi- 
vidual, see  notes  to  Hey  v.  Wilson,  16  L.R.A. 
(N.S.)  85;  Lindsay  &  Co.  v.  Montana  Fed- 
eration of  Labor,  18  L.R.A.(N.S.)  707;  and 
L.R.A.1915C. 


American  Federation  of  Labor  v.  Buck's 
Stove  4  Range  Co.  32  L.R.A.(N.S.)   748. 

For  controversy  over  open  or  closed  shoii 
as  justification  for  means  employed  to  aid 
a  strike,  see  notes  to  Revnolds  v.*  Davis,  17 
L.R.A.  (N.S.)  102,  and  Folsom  v.  Lewis,  'ia 
L.R.A.(N.S.)  787. 

As  to  the  law  of  union  labels,  see  note 
to  People  V.  Dantuma,  39  L.R.A.(N.S.) 
1190.  A.  C.  W. 
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Benting  (87  Kan.  752,  125  Pac.  8),  and  the 
case  is  brought  here  upon  the  ground  that 
the  statute,  as  construed  and  applied  in 
this  case,  is  in  conflict  with  tliat  provision 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States  which  declares  that 
no  state  shall  deprive  any  person  of  liberty 
or  property  without  due  process  of  law. 

The  facts,  as  recited  in  the  opinion  of  the 
supreme  court,  are  as  follows:  About  July 
1,  1911,  one  Hedges  was  employed  as  a 
switchman  by  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  and  was  a  member 
of  a  labor  organization  called  the  Switch- 
men's Union  of  North  America.  Plaintiff 
in  error  was  employed  by  the  railway  com- 
pany as  superintendent,  and  as  such  he  re- 
quested Hedges  to  sign  an  agreement,  which 
he  presented  to  him  in  writing,  at  the  same 
time  informing  him  that  if  he  did  not  sign 
it  he  CQuId  not  remain  in  the  employ  of  the 
company.  The  following  is  a  copy  of  the 
paper  thus  presented: 


Fort  Scott,  Kansas,  • 


-,  1911. 


Mr.  T.  B.  Coppage,  Superintendent  Frisco 
Lines,  Fort  Scott: 

We,  the  undersigned,  have  agreed  to 
abide  by  your  request,  that  is,  to  withdraw 
from  the  Switchmen's  Union,  while  in  the 
service  of  the  Frisco  Company. 

(Signed)  

Hedges  refused  to  sign  this,  and  refused 
to  withdraw  from  the  labor  organization. 
Thereupon  plaintiff  in  error,  as  such  su- 
perintendent, discharged  him  from  the  serv- 
ice of  the  company. 

At  the  outset,  a  few  words  should  be 
said  respecting  the  construction  of  the  act. 
It  uses  the  term  "coerce,"  and  some  stress 
is  laid  upon  this  in  the  opinion  of  the 
Kansas  supreme  court.  But,  on  this  record, 
we  have  nothing  to  do  with  any  question 
of  actual  or  implied  coercion  or  duress, 
such  as  might  overcome  the  will  of  the 
employee  by  means  unlawful  without  the 
act.  In  the  case  before  us,  the  state  court 
treated  the  term  "coerce"  as  applying  to  the 
mere  insistence  by  the  employer,  or  its 
agent,  upon  its  right  to  prescribe  terms  up- 
on which  alone  it  would  consent  to  a  con- 
tinuance of  the  relationship  of  employer 
and  employee.  In  this  sense  we  must  un- 
derstand the  statute  to  have  been  con- 
strued by  the  court,  for  in  this  sense  it  was 
enforced  in  the  present  case;  there  being 
no  finding,  nor  any  evidence  to  support  a 
finding,  that  plaintiff  in  error  was  guilty 
in  any  other  sense.  The  entire  evidence  is 
included  in  the  bill  of  exceptions  returned 
with  the  writ  of  error,  and  we  have  ex- 
amined it  to  the  extent  necessary  in  order 
to  determine  the  Federal  right  that  is  eis- 
L.B.A.1915C. 


serted  (Southern  P.  Co.  v.  Schuyler,  227  U. 
S.  601,  611,.  57  L.  ed.  662,  609,  43  L.R.A. 
(X.S.)  901,  33  Sup.  Ct.  Bep.  277,  and  cases 
cited).  'Ihere  is  neither  finding  nor  evi- 
dence that  the  contract  of  employment  was 
other  than  a  general  or  indefinite  hiring, 
such  as  is  presumed  to  be  terminable  at 
the  will  of  either  party.  The  evidence  shows 
that  it  would  have  been  to  the  advantage 
of  Hedges,  from  a  pecuniary  point  of  view 
and  otherwise,  to  have  been  permitted  to 
retain  his  membership  in  the  union,  and  at 
the  same  time  to  remain  in  the  employ  of 
the  railway  company.  In  particular,  it 
shows  (although  no  reference  is  made  to 
this  in  the  opinion  o.f  the  court)  that,  as  a 
member  of  the  union,  he  was  entitled  to 
benefits  in  the  nature  of  insurance  to  the 
amount  of  $1,500,  which  he  would  have  been 
obliged  to  forego  if  he  had  ceased  to  be  a 
member.  But,  aside  from  this  matter  of 
pecuniary  interest,  there  is  nothing  to  show 
that  Hedges  was  subjected  to  the  least  pres- 
sure or  influence,  or  that  he  was  not  a  free 
agent,  in  all  respects  competent,  and  at 
liberty  to  choose  what  was  best  from  the 
standpoint  of  his  own  interests.  Of  course, 
if  plaintiff  in  error,  acting  as  the  represent- 
ative of  the  railway  company,  was  other- 
wise within  his  legal  rights  in  insisting 
that  Hedges  should  elect  whether  to  remain 
in  the  employ  of  the  company  or  to  retain 
his  membership  in  the  union,  that  insistence 
is  not  rendered  unlawful  by  the  fact  that 
the  choice  involved  a  pecuniary  sacrifice  to 
Hedges.  Silliman  v.  United  States,  101  U. 
S.  465,  470,  471,  25  L.  ed.  987-989;  Hack- 
ley  V.  Headley,  46  Mich.  569,  576,  8  N.  \V. 
511;  Emery  v.  Lowell,  127  Mass.  138,  141; 
Custin  V.  Viroqua,  67  Wis.  314,  320,  30  N. 
W.  515.  And  if  the  right  that  plaintiff  in 
error  exercised  is  founded  up<m  a  constitu- 
tional basis,  it  cannot  be  impaired  by  mere- 
ly applying  to  its  exercise  the  term  "coer- 
cion." We  have  to  deal,  therefore,  with  a 
statute  that,  as  construed  and  applied, 
makes  it  a  criminal  offense,  punishable  with 
flue  or  imprisonment,  for  an  employer  or 
his  agent  to  merely  prescribe,  as  a  condi- 
tion upon  which  one  may  secure  certain  em- 
ployment or  remain  in  such  employment 
(the  employment  being  terminable  at  will), 
that  the  employee  shall  enter  into  an  agree- 
ment not  to  become  or  remain  a  member  of 
any  labor  organization  while  so  employed; 
the  employee  being  subject  to  no  incapacity 
or  disability,  but,  on  the  contrary,  free  to 
exercise  a  voluntary  choice. 

In  Adair  v.  United  States,  208  U.  S. 
161,  52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764,  this  court  had  to  deal  with 
a  question  not  distinguishable  in  principle 
from  the  one  now  presented.  Congress,  in 
§   10  of  an  act  of  June  1,  1898,  entitled. 
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"Aa  Act  Concerning  Carriers  Engaged  in 
Interstate    Commerce   and   Tlieir    Employ- 
ees"  (30  Stat,  at  L.  424,  428,  cliap.  370), 
had  enacted  "that  any  employer  subject  to 
the  provisions  of  this  act,  and  any  officer, 
agent,  or  receiver  of  such  employer,  who 
shall  require  any  employee,  or  any  person 
seeking  employment,  as  a  condition  of  such 
employment,   to  enter  into  an   agreement, 
either  written  or  verbal,  not  to  become  or 
remain  a  member  of  any  labor  corporation, 
association,     or     organization;     or     shall 
threaten  any  employee  with  loss  of  employ- 
ment, or  shall  unjustly  discriminate  against 
any   employee   because  of   his   membership 
in  such  a  labor  corporation,  association,  or 
organization    ...    is  hereby  declared  to 
be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof     .     .  shall  be  punished 
for  each  offense  by  a  tine  of  not  less  than 
one  hundred  dollars  and  not  more  than  one 
thousand   dollars."      Adair   was    convicted 
upon  an   indictment  charging  that  he,   as 
agent  of  a  common  carrier  subject  to  the 
provisions  of  the  act,  unjustly  discriminat- 
ed against  a  certain  employee  by  discharg- 
ing  him   from  the   employ   of   the   carrier 
because  of  his  membership  in  a  labor  organi- 
zation.   The  court  held  that  portion  of  the 
act  upon  which  the  conviction  rested  to  be 
an  invasion  of  the  personal  liberty  as  well 
as  of  the  right  of  property  guaranteed  by 
the  6th  Amendment,  which  declares  that  no 
person  shall  be  deprived  of  liberty  or  prop- 
erty without  due  process  of  law.    Speaking 
by  Mr.  Justice  Harlan,  the  court  said   (p. 
174) :     "While,  as  already  suggested,  the 
right  of  liberty  and  property  guaranteed  by 
the  Constitution  against  deprivation  with- 
out due  process  of  law  is  subject  to  such 
reasonable  restraints  as  the  common  good 
or  the  general  welfare  may  require,  it  is 
not  within  the  functions  of  government — at 
least,  in  the  absence  of  contract  between 
the  parties — to  compel  any  person  in  the 
course  of  his  business  and  against  his  will 
to  accept  or  retain  the  personal  services  of 
another,  or  to  compel  any  person,  against 
his  will,  to  perform  personal  services  for 
another.    The  right  of  a  person  to  sell  his 
labor  upon  such  terms  as  he  deems  proper 
is,  in  its  essence,  the  same  as  the  right  of 
the  purchaser  of  labor  to  prescribe  the  con- 
ditions   upon    which    he    will   accept   such 
labor  from  the  person  offering  to  sell  it. 
So  the  right  of  the  employee  to  quit  the 
service  of  the  employer,  for  whatever  rea- 
son, is  the  same  as  the  right  of  the  em- 
ployer,   for   whatever   reason,    to   dispense 
■with  the  services  of  such  employee.    It  was 
the  legal   right  of  the  defendant  Adair — 
however  unwise  such  a  course  might  have 
been — ^to  discharge  Coppage  [the  employee 
is  that  case]  because  of  his  being  a  mem- 
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ber  of  a  labor  organization,  as  it  was  the 
legal  right  of  Coppage,  if  he  saw  fit  to  do 
BO, — however  unwise  such  a  course  on  his 
part  might  have  been, — to  quit  the  service 
in  which  he  was  engaged,  because  the  de- 
fendant employed  some  persons  who  were 
not  members  of  a  labor  organization.  In 
all  such  particulars  the  employer  and  the 
employee  have  equality  of  right,  and  any 
legislation  that  disturbs  that  equality  is  an 
arbitrary  interference  with  the  liberty  of 
contract^  which  no  government  can  legally 
justify  in  a  free  land." 

Unless  it  is  to  be  overruled,  this  decision 
is  controlling  upon  the  present  controversy; 
for  if  Congress  is  prevented  from  arbitrary 
interference  with  the  liberty  of  contract 
because  of  the  "due  process"  provision  of 
the  5th  Amendment  it  is  too  clear  for  argu- 
ment that  the  states  are  prevented  from  the 
like  interference  by  virtije  of  the  corre- 
sponding clause  of  the  14th  Amendment; 
and  hence,  if  it  be  unconstitutional  for  Con- 
gress to.  deprive  an  employer  of  liberty  or 
property  for  threatening  an  employee  with 
loss  of  employment,  or  discriminating 
against  him  because  of  his  membership  in 
a  labor  organization,  it  is  unconstitutional 
for  a  state  to  similarly  punish  an  employer 
for  requiring  his  employee,  as  a  condition 
of  securing  or  retaining  employment,  to 
agree  not  to  become  or  remain  a  member  of 
such  an  organization  while  so  employed. 

It  is  true  that,  while  the  statute  that 
was  dealt  with  in  the  Adair  Case  contained 
a  clause  substantially  identical  with  the 
Kansas  act  now  under  consideration, — a 
clause  making  it  a  misdemeanor  for  an  em- 
ployer to  require  an  employee  or  applicant 
for  employment,  as  a  condition  of  such  em- 
ployment, to  agree  not  to  become  or  remain 
a  member  of  a  labor  organization, — ^the  con- 
viction was  based  upon  another  clause, 
which  related  to  discharging  an  employee 
because  of  his  membership  in  such  an  or- 
ganization ;  and  the  decision,  naturally,  was 
confined  to  the  case  actually  presented  for 
decision.  In  the  present  case,  the  Kansas 
supreme  court  sought  to  distinguish  the 
Adair  decision  upon  this  ground.  The  dis- 
tinction, if  any  there  be,  has  not  previously 
been  recognized  as  substantial,  so  far  as  we 
have  been  able  to  find.  The  opinion  in  the 
Adair  Case,  while  carefully  restricting  the 
decision  to  the  precise  matter  involved,  cit- 
ed (208  U.  S.  on  page  175),  as  the  first  in 
order  of  a  number  of  decisions  supporting 
the  conclusion  of  the  court,  a  case  (People 
V.  Marcus,  185  N.  Y.  257,  7  L.R.A.(N.S.) 
282,  113  Am.  St.  Rep.  902,  77  N.  E.  1073.  7 
Ann.  Cas.  188)  in  which  the  statute  de- 
nounced as  unconstitutional  was  in  sub- 
stance the  counterpart  of  the  one  with  which 
we  are  now  dealing. 
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But,  irrespective  of  whether  it  has  re- 
ceived judicial  recognition,  is  there  any  real 
distinction!  The  constitutional  right  of  the 
employer  to  discharge  an  employee  because 
of  his  membership  in  a  labor  union  being 
granted,  can  the  employer  be  compelled  to 
resort  to  this  extreme  measure?  May  he 
not  offer  to  the  employee  an  option,  such 
as  was  offered  in  the  instant  case,  to  re- 
main in  the  employment  if  he  will  retire 
from  the  union;  to  sever  the  former  re- 
lationship only  if  he  prefers  the  latter? 
Granted  the  equal  freedom  of  both  parties 
to  the  contract  of  employment,  has  not  each 
party  the  right  to  stipulate  upon  what 
terms  only  he  will  consent  to  the  inception, 
or  to  the  continuance,  of  that  relationship? 
And  may  he  not  insist  upon  an  express 
agreement,  instead  of  leaving  the  terms  of 
the  employment  to  be  implied?  Can  the 
legislature  in  effect  require  either  party  at 
the  beginning  to  act  covertly;  concealing 
essential  terms  of  the  employment — terms 
to  which,  perhaps,  the  other  would  not  will- 
ingly consent--and  revealing  them  only 
'when  it  is  proposed  to  insist  upon  them  as 
a  ground  for  terminating  the  relationship? 
Supposing  an  employer  is  unwilling  to  have 
in  his  employ  one  holding  membership  in  a 
labor  union,  and  has  reason  to  suppose  that 
the  man  may  prefer  membership  in  the 
union  to  the  given  employment  without  it — 
we  ask,  can  the  legislature  oblige  the  em- 
ployer in  such  case  to  refrain  from  dealing 
frankly  at  the  outset?  And  is  not  the 
employer  entitled  to  insist  upon  equal 
frankness  in  return  ?  Approaching  the  mat- 
ter from  a  somewhat  different  standpoint, 
is  the  employee's  right  to  be  free  to  join  a 
labor  union  any  more  sacred,  or  more  se- 
curely founded  upon  the  Constitution,  than 
his  right  to  work  for  whom  he  will,  or  to 
be  idle  if  he  will?  And  does  not  the  ordi- 
nary contract  of  employment  include  an  in- 
sistence by  the  employer  that  the  employee 
shall  agree,  as  a  condition  of  the  employ- 
ment, that  he  will  not  be  idle  and  will  not 
work  for  whom  he  pleases,  but  will  serve 
his  present  employer,  and  him  only,  so  long 
as  the  relation  between  them  shall  continue? 
Can  the  right  of  making  contracts  be  en- 
joyed at  all,  except  by  parties  coming  to- 
gether in  an  agreement  that  requires  each 
party  to  forego,  during  the  time  and  for 
the  purpose  covered  by  the  agreement,  a«y 
inconsistent  exercise  of  his  constitutional 
rights  ? 

These  queries  answer  themselves.  The 
answers,  as  we  think,  lead  to  a  single  con- 
clusion: Under  constitutional  freedom  of 
contract,  whatever  either  party  has  the 
right  to  treat  as  sufficient  ground  for  ter- 
minating the  employment,  where  there  is 
no  stipulation  on  the  subject,  he  has  the 
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right  to  provide  against  by  insisting  that 
a  stipulation  respecting  it  shall  be  a  sine 
q*M  non  of  the  inception  of  the  employment, 
or  of  its  continuance  if  it  be  terminable  at 
will.  It  follows  that  this  case  cannot  be 
distinguished  from  Adair  v.  United  States. 

The  decision  in  that  case  was  reached  as 
the  result  of  elaborate  argument  and  full 
consideration.  The  opinion  states  (208  U. 
S.  171) :  "This  question  is  admittedly  one 
of  importance,  and  has  been  examined  with 
care  and  deliberation.  And  the  court  has 
reached  a  conclusion  which,  in  its  judg- 
ment, is  consistent  with  both  the  words  and 
spirit  of  the  Constitution,  and  is  sustained 
as  well  by  sound  reason."  We  are  now 
asked,  in  effect,  to  overrule  it;  and  in  view 
of  the  importance  of  the  issue  we  have  re- 
examined the  question  from  the  standpoint 
of  both  reason  and  authority.  As  a  result, 
we  are  constrained  to  reaffirm  the  doctrine 
there  applied.  Neither  the  doctrine  nor  this 
application  of  it  is  novel;  we  will  endeavor 
to  restate  some  of  the  grounds  upon  which 
it  rests.  The  principle  is  fundamental  and 
vital.  Included  in  the  right  of  personal 
liberty  and  the  right  of  private  property 
— partaking  of  the  nature  of  each — ^is  the 
right  to  make  contracts  for  the  acquisition 
of  property.  Chief  among  such  contracts  is 
that  of  personal  employment,  by  which  la- 
bor and  other  services  are  exchanged  for 
money  or  other  forms  of  property.  If  this 
right  be  struck  down  or  arbitrarily  inter- 
fered with,  there  is  a  substantial  impair- 
ment of  liberty  in  the  long-established  con- 
stitutional sense.  The  right  is  as  essential 
to  the  laborer  as  to  the  capitalist,  to  thie 
poor  as  to  the  rich;  for  the  vast  majority 
of  persons  have  no  other  honest  way  to  be- 
gin to  acquire  property,  save  by  working 
for  money. 

An  interference  with  this  liberty  so  seri- 
ous as  that  now  under  consideration,  and 
so  disturbing  of  equality  of  right,  must  be 
deemed  to  be  arbitrary,  unless  it  be  sup- 
portable as  a  reasonable  exercise  of  the  po- 
lice power  of  the  state.  But,  notwithstand- 
ing the  strong  general  presumption  in  favor 
of  the  validity  of  state  laws,  we  do  not 
think  the  statute  in  question,  as  construed 
and  applied  in  this  case,  can  be  sustained 
as  a  legitimate  exercise  of  that  power.  To 
avoid  possible  misunderstanding,  we  should 
here  emphasize,  what  has  been  said  before, 
that  so  far  as  its  title  or  enacting  clause 
expresses  a  purpose  to  deal  with  coercion, 
compulsion,  duress,  or  other  undue  influence, 
we  have  no  present  concern  with  it,  because 
nothing  of  that  sort  ia  involved  in  this 
case.  As  has  been  many  times  stated,  this 
court  deals  not  with  moot  cases  or  abstract 
questions,  but  with  the  concrete  case  before 
it.    California  v.  San  Pablo  &  T.  R.  Co.  149 
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U.  S.  308,  314,  37  L.  ed.  747,  748,  13  Sup. 
Ct.  Rep.  876;  Richardson  v.  McChesney,  218 
U.  S.  487,  492,  54  L.  ed.  1121,  1122,  31 
Sup.  Ct.  Rep.  43;  Missouri,  K.  4  T.  R.  Co. 
V.  Lade,  233  U.  S.  642,  648,  58  L.  ed.  1135, 
1137,  34  Sup.  Ct.  Rep.  678.  We  do  not  mean 
to  say,  therefore,  that  a  state  may  not 
properly  exert  its  police  power  to  prevent 
coercion  on  the  part  of  employers  towards 
employees,  or  vice  versa.  But,  in  this  case, 
the  Kansas  court  of  last  resort  lias  held 
that  Coppage,  the  plaintiff  in  error,  is  a 
criminal,  punishable  with  tine  or  imprison- 
ment under  this  statute,  simply  and  merely 
because,  while  acting  as  the  representative 
of  the  railroad  company,  and  dealing  with 
Hedges,  an  employee  at  will  and  a  man  of 
full  age  and  understanding,  subject  to  no 
restraint  or  disability,  Coppage  insisted 
that  Hedges  should  freely  choose  whether 
he  would  leave  the  employ  of  the  company 
or  would  agree  to  refrain  from  association 
with  the  union  while  so  employed.  This 
construction  is,  for  all  purposes  of  our  ju- 
risdiction, conclusive  evidence  that  the  state 
of  Kansas  intends  by  this  legislation  to 
punish  conduct  such  aa  that  of  Coppage,  al- 
though entirely  devoid  of  any  element  of 
coercion,  compulsion,  duress,  or  undue  in- 
fluence, just  as  certainly  as  it  intends  to 
punish  coercion  and  the  like.  But,  when  a 
party  appeals  to  this  court  for  the  protec- 
tion of  rights  secured  to  him  by  the  Federal 
Constitution,  the  decision  is  not  to  depend 
upon  the  form  of  the  state  law,  nor  even 
upon  its  declared  purpose,  but  rather  upon 
Us  operation  and  effect  as  applied  and 
enforced  by  the  state;  and  upon  these  mat- 
ters this  court  cannot,  in  the  proper  per- 
formance of  its  duty,  yield  its  judgment  to 
that  of  the  state  court.  St.  Louis  South- 
western R.  Co.  V.  Arkansas,  235  U.  S.  350, 
362,  59  L.  ed.  — ,  35  Sup.  Ct.  Rep.  99,  and 
cases  cited.  Now,  it  seems  to  ua  clear  that  a 
statutory  provision  which  ia  not  a  legiti- 
mate police  regulation  cannot  be  made  such 
by  being  placed  in  the  same  act  with  a 
police  regulation,  or  by  being  enacted  under 
a  title  that  declares  a  purpose  which  would 
be  a  proper  object  for  the  exercise  of  that 
power.  "Its  true  character  cannot  be 
changed  by  its  collocation,"  as  Mr.  Justice 
Grier  said  in  the  Passenger  Cases,  7  How. 
468,  12  L.  ed.  775.  It  is  equally  clear,  we 
think,  that  to  punish  an  employer  or  his 
agent  for  simply  proposing  certain  terras  of 
employment,  under  circumstances  devoid  of 
coercion,  duress,  or  undue  influence,  has  no 
reasonable  relation  to  a  declared  purpose 
of  repressing  coercion,  duress,  and  undue 
influence.  Nor  can  a  state,  by  designating 
as  "coercion"  conduct  which  is  not  such 
in  truth,  render  criminal  any  normal  and 
essentially  innocent  esercise  of  personal 
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liberty  or  of  property  rights;  for  to  permit 
this  would  deprive  the  14th  Amendment  of 
its  effective  force  in  this  regard.  We,  of 
course,  do  not  intend  to  attribute  to  the 
legislature  or  the  courts  of  Kansas  any  im- 
proper purpose  or  any  want  of  candor;  but 
only  to  emphasize  the  distinction  between 
the  form  of  the  statute  and  its  effect  as 
applied  to  the  present  case. 

Laying  aside,  therefore,  as  immaterial  for 
present  purposes,  so  much  of  the  statute  as 
indicates  a  purpose  to  repress  coercive  prac- 
tices, what  possible  relation  has  the  residue 
of  -the  act  to  the  public  health,  safety,  mor- 
als, or  general  welfare?  None  is  suggested, 
and  we  are  unable  to  conceive  of  any.  The 
act,  as  the  construction  given  to  it  by  the 
state  court  shows,  is  intended  to  deprive  em- 
ployers of  a  part  of  their  liberty  of  contract, 
to  the  corresponding  advantage  of  the  cm- 
ployed  and  the  upbuilding  of  the  labor  or- 
ganizations. But  no  attempt  is  made,  or 
could  reasonably  be  made,  to  sustain  the 
purpose  to  strengthen  these  voluntary  or- 
ganizations, any  more  than  other  voluntary 
associations  of  persons,  as  a  legitimate  ob- 
ject for  the  exercise  of  the  police  power. 
They  are  not  public  institutions,  charged  by 
law  with  public  or  governmental  duties, 
such  as  would  render  the  maintenance  of 
their  membership  a  matter  of  direct  con- 
cern to  the  general  welfare.  If  they  were, 
a  different  question  would  be  presented. 

As  to  the  interest  of  the  employed,  it  is 
said  by  the  Kansas  supreme  court  to  be  a 
matter  of  common  knowledge  that  "em- 
ployees, as  8  rule,  are  not  financially  able 
to  be  as  independent  in  making  contracts 
for  the  sale  of  their  labor  as  are  employers 
in  making  a  contract  of  purchase  thereof." 
No  doubt,  wherever  the  right  of  private 
property  exists,  there  must  and  will  be  in- 
equalities of  fortune;  and  thus  it  naturally 
happens  that  parties  negotiating  about  a 
contract  are  not  equally  unhampered  by 
circumstances.  This  applies  to  all  con- 
tracts, and  not  merely  to  that  between  em- 
ployer and  employee.  Indeed,  a  little  re- 
flection will  show  that  wherever  the  right 
of  private  property  and  the  right  of  free 
contract  coexist,  each  party  when  contract- 
ing is  inevitably  more  or  less  influenced  by 
the  question  whether  he  has  much  prop- 
erty, or  little,  or  none;  for  the  contract  is 
made  to  the  very  end  that  each  may  gain 
something  that  he  needs  or  desires  more  ur- 
gently than  that  which  he  proposes  to  give 
in  exchange.  And,  since  it  is  self-evident 
that,  unless  all  things  are  held  in  common, 
some  persons  must  have  more  property  than 
others,  it  is  from  the  nature  of  things 
impossible  to  uphold  freedom  of  contract 
and  the  right  of  private  property  without 
at  the  same  time  recognizing  as  legitimate 
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those  inequalities  of  fortune  that  are  the 
necessary  result  of  the  exercise  of  those 
rights.  But  the  14th  Amendment  in  de- 
claring that  a  state  shall  not  "deprive  any 
person  of  life,  liberty,  or  propertj;  without 
due  process  of  law,"  gives  to  each  of  these 
an  equal  sanction;  it  recognizes  "liberty" 
and  "property"  as  coexistent  human  rights, 
and  debars  the  states  from  any  unwarrant- 
ed interference  with  either. 

And  since  a  state  may  not  strike  them 
down  directly,  it  is  clear  that  it  may  not  do 
so  indirectly,  as  by  declaring  in  effect  that 
the  public  good  requirees  the  removal  of 
those  inequalities  that  are  but  the  normal 
and  inevitable  result  of  their  exercise,  and 
then  invoking  the  police  power  in  order  to 
remove  the  inequalities,  without  other  ob- 
ject in  view.  The  police  power  is  broad, 
and  not  easily  defined,  but  it  cannot  be 
given  the  wide  scope  that  is  here  asserted 
for  it,  without  in  effect  nullifying  the  con- 
stitutional guaranty. 

We  need  not  refer  to  the  numerous  and 
familiar  cases  in  which  this  court  has  held 
that  the  power  may  properly  be  exercised 
for  preserving  the  public  health,  safety, 
morals,  or  general  welfare,  and  that  such 
police  regulations  may  reasonably  limit  the 
enjoyment  of  personal  liberty,  including  the 
right  of  making  contracts.  They  are  re- 
viewed in  Holden  v.  Hardy,  169  U.  S.  366, 
391,  42  L.  ed.  780,  790,  18  Sup.  Ct.  Kep. 
383;  Chicago,  Bi  A.  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  649,  566,  56  L.  ed.  328,  338,  31 
Sup.  Ct.  Rep.  259;  Erie  R.  Co.  v.  Williams, 
233  U.  S.  686,  68  L.  ed.  1153,  34  Sup.  Ct. 
Rep.  761 ;  and  other  recent  decisions.  An 
evident  and  controlling  distinction  is  this: 
that  in  those  cases  it  has  been  held  per- 
missible for  the  states  to  adopt  regulations 
fairly  deemed  necessary  to  secure  some  ob- 
ject directly  affecting  the  piiblic  welfare, 
even  though  the  enjoyment  of  private  rights 
of  liberty  and  property  be  thereby  incident- 
ally hampered;  while  in  that  portion  of  the 
Kansas  statute  which  is  now  under  consid- 
eration— that  is  to  say,  aside  from  coercion, 
etc., — ^there  is  no  object  or  purpose,  expressed 
or  implied,  that  is  claimed  to  have  reference 
to  health,  safety,  morals,  or  public  welfare, 
beyond  the  supposed  desirability  of  leveling 
inequalities  of  fortune  by  depriving  one  who 
has  property  of  some  part  of  what  is  char- 
acterized as  his  "financial  independence." 
In  short,  an  interference  with  the  normal 
exercise  of  personal  liberty  and  property 
rights  is  the  primary  object  of  the  statute, 
and  not  an  incident  to  the  advancement  of 
the  general  welfare.  But,  in  our  opinion, 
the  ]4th  Amendment  debars  the  states  from 
striking  down  personal  liberty  or  property 
rights,  or  materially  restricting  their  nor- 
mal exercise,  excepting  so  far  as  may  be 
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incidentally  necessary  for  the  accomplish- 
ment of  some  other  and  paramount  object, 
and  one  that  concerns  the  public  welfare. 
The  mere  restriction  of  liberty  or  of  prop- 
erty rights  cannot  of  itself  be  denominat- 
ed "public  welfare,"  and  treated  as  a  legiti- 
mate object  of  the  police  power;  for  such 
restriction  is  the  very  thing  that  is  in- 
hibited by  the  Amendment. 

It  is  said  in  the  opinion  of  the  state  court 
that  membership  in  a  labor  organization 
does  not  necessarily  affect  a  man's  duty  to 
his  employer;  that  the  employer  has  no 
right,  by  virtue  of  the  relation,  "to  domi- 
nate the  life  nor  to  interfere  with  the  lib- 
erty of  the  employee  in  matters  that  do  not 
lessen  or  deteriorate  the  service;"  and  that 
"the  statute  implies  that  labor  unions  are 
lawful  and  not  inimical  to  the  rights  of 
employers."  The  same  view  is  presented  in 
the  brief  of  counsel  for  the  state,  where  it 
is  said  that  membership  in  a  labor  organ- 
ization is  the  "personal  and  private  affair" 
of  the  employee.  To  this  line  of  argument 
it  is  sufficient  to  say  that  it  cannot  be 
judicially  declared  that  membership  in  such 
an  organization  has  no  relation  to  a  mem- 
ber's duty  to  his  employer;  and  therefore, 
if  freedom  of  contract  is  to  be  preserved, 
the  employer  must  be  left  at  liberty  to  de- 
cide for  himself  whether  such  membership 
by  his  employee  is  consistent  with  the  sat- 
isfactory performance  of  the  duties  of  the 
employment. 

Of  course  we  do  not  intend  to  say,  nor 
to  intimate,  anything  inconsistent  with  the 
right  of  individuals  to  join  labor  unions, 
nor  do  we  question  the  legitimacy  of  such 
organizations  so  long  as  they  conform  to 
the  laws  of  the  land  as  others  are  required 
to  do.  Conceding  the  full  right  of  the  in- 
dividual to  join  the  union,  he  has  no  in- 
herent right  to  do  this  and  still  remain  in 
the  employ  of  one  who  is  unwilling  to  em- 
ploy a  union  man,  any  more  than  the 
same  individual  has  a  right  to  join  the 
union  without  the  consent  of  that  organi- 
zation. Can  it  be  doubted  that  a  labor 
organization — a  voluntary  association  of 
working  men — ^has  the  inherent  and  consti- 
tutional right  to  deny  membership  to  any 
man  who  will  not  agree  that  during  such 
membership  he  will  not  accept  or  retain  em- 
ployment in  company  with  nonunion  men? 
Or  that  a  union  man  has  the  constitutional 
right  to  decline  proffered  employment  unless 
the  employer  will  agree  not  to  employ  any 
nonunion  man?  (In  all  cases  we  refer,  of 
course,  to  agreements  made  voluntarily,  and 
without  coercion  or  duress  as  between  the 
parties.  And  we  have  no  reference  to  ques- 
tions of  monopoly,  or  interference  with  the 
rights  of  third  parties  or  the  general  public. 
'  These  involve  other  considerations,  respect- 
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ing  which  we  intend  to  intimate  no  opinion. 
See  Curran  v.  Galen,  152  N.  Y.  33,  37  L.R.A. 
802,  67  Am.  St.  Rep.  496,  46  N.  E.  297; 
Jacobs  V.  Cohen,  183  N.  Y.  207,  213,  214,  2 
L.R.A.(N.S.)  292,  111  Am.  St.  Rep.  730,  76 
N.  £.  5,  5  Ann.  Cas.  280;  Plant  v.  Woods, 
176  Mass.  492,  51  L.R.A.  339,  79  Am.  St. 
Rep.  3.30,  57  N.  E.  1011 ;  Berry  v.  Donovan, 
188  Mass.  353,  6  L.R.A.(N.S.)  899,  108  Am. 
St.  Rep.  499,  74  N.  E.  603,  3  Ann.  Cae.  738; 
Brennan  y.  United  Hatters,  73  N.  J.  L. 
729,  738,  9  L.R.A.(N.S.)  264,  118  Am.  St. 
Rep.  727,  65  Atl.  165,  169,  9  Ann.  Cas.  698, 
702.)  And  can  there  be  one  rule  of  liberty 
for  the  labor  organization  and  its  members, 
and  a  different  and  more  restrictive  rule  for 
employers?  We  think  not;  and  since  the 
relation  of  employer  and  employee  is  a 
voluntary  relation,  as  clearly  as  is  that  be- 
tween the  members  of  a  labor  organization, 
the  employer  has  the  same  inherent  right  to 
prescribe  the  terms  upon  which  he  will  con- 
etat  to  the  relationship,  and  to  have  them 
fairly  understood  and  expressed  in  advance. 

A^iien  a  man  is  called  upon  to  agree  not 
to  become  or  remain  a  member  of  the  union 
while  working  for  a  particular  employer,  he 
is  in  effect  only  asked  to  deal  openly  and 
frankly  with  his  employer,  so  as  not  to  re- 
tain the  employment  upon  terms  to  which 
the  latter  is  not  willing  to  agree.  And  the 
liberty  of  making  contracts  does  not  include 
a  liberty  to  procure  employment  from  an 
unwilling  employer,  or  without  a  fair  un- 
derstanding. Nor  may  the  employer  be  fore- 
closed by  legislation  from  exercising  the 
same  freedom  of  choice  that  is  the  right 
of  the  employee. 

To  ask  a  man  to  agree,  in  advance,  to 
refrain  from  affiliation  with  the  union  while 
retaining  a  certain  position  of  employment, 
is  not  to  ask  him  to  give  up  any  part  of 
his  constitutional  freedom.  He  is  free  to 
decline  the  employment  on  those  terms,  just 
as  the  employer  may  decline  to  offer  em- 
ployment on  any  other;  for  "it  takes  two 
to  make  a  bargain."  Having  accepted  em- 
ployment on  those  terms,  the  man  is  still 
free  to  join  the  union  when  the  period  of 
employment  expires;  or,  if  employed  at 
will,  then  at  any  time  upon  simply  quit- 
ting the  employment.  And,  if  bound  by 
his  own  agreement  to  refrain  from  joining 
during  a  stated  period  of  employment,  he  is 
in  no  different  situation  from  that  which 
is  necessarily  incident  to  term  contracts  in 
general.  For  constitutional  freedom  of  eon- 
tract  does  not  mean  that  a  party  is  to  be 
as  free  after  making  a  contract  as  before; 
he  is  not  free  to  break  it  without  aocount- 
ability.  Freedom  of  contract,  from  the  very 
nature  of  tiie  thing,  can  be  enjoyed  only 
by  being  exercised;  and  each  particular  ex- 
ercise of  it  involves  making  an  engagement 
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which,  if  fulfilled,  prevents  for  the  time  any 
inconsistent  course  of  conduct. 

So  much  for  the  reason  of  the  matters  let 
lis  turn  again  to  the  adjudicated  cases. 

The  decision  in  the  Adair  Case  is  in  ac- 
cord with  the  almost  unbroken  current  of 
authorities  in  the  state  courts.  In  many 
states  enactments  not  distinguishable  in 
principle  from  the  one  now  in  question  have 
been  passed,  but,  except  in  two  instances 
(one,  the  decision  of  an  inferior  court  in 
Ohio,  since  repudiated;  the  other,  the  de- 
cision now  under  review),  we  are  unable  to 
find  that  they  have  been  judicially  enforced. 
It  is  not  too  much  to  say  that  such  laws 
have  by  common  consent  been  treated  as 
unconstitutional,  for  while  many  state 
courts  of  last  resort  have  adjudged  them 
void,  we  have  found  no  decision  by  such  a 
court  sustaining  legislation  of  tills  charac- 
ter, excepting  that  which  is  now  xmder 
review.  The  single  previous  instance  in 
which  any  court  has  upheld  such  a  statute 
is  Davis  V.  Stete  (1893)  30  Ohio  L.  J.  342, 
11  Ohio  Dec.  Reprint,  894,  where  the  court 
of  common  pleas  of  Hamilton  county  sus- 
tained an  act  of  April  14,  1892  (89  Ohio 
Laws,  269),  which  declared  that  any  person 
who  coerced  or  attempted  to  coerce  em- 
ployees by  discharging  or  threatening  to 
discharge  them  because  of  their  connection 
with  any  lawful  labor  organization  should 
be  guilty  of  a  misdemeanor,  and  upon  con- 
viction fined  or  imprisoned.  We  are  un- 
able to  find  that  this  decision  was  ever  di- 
rectly reviewed;  but  in  State  v.  Bateman 
(1900)  10  Ohio  S.  ft  0.  P.  Dec.  68,  7  Ohio 
N,  P.  487,  its  authority  was  repudiated  upon 
the  ground  that  it  had  been  in  effect  over- 
ruled by  subsequent  decisions  of  the  state 
supreme  court,  and  the  same  statute  was 
held  unconstitutional. 

The  right  that  plaintiff  in  error  is  now 
seeking  to  maintain  was  held  by  the  su- 
preme court  of  Kansas,  in  an  earlier  case, 
to  be  within  the  protection  of  the  1 4th 
Amendment,  and  therefore  beyond  legisla- 
tive interference.  In  Coffeyville  Vitrified 
Brick  &  Tile  Co.  v.  Perry,  69  Kan.  297,  66 
L.R>A..  185,  76  Pac.  848,  1  Ann.  Cas.  936, 
the  court  had  under  consideration  chapter 
120  of  the  Laws  of  1897  (Oen.  Stat.  1901, 
§§  2425,  2426),  which  declared  it  unlawful 
for  any  person,  company,  or  corporation, 
or  agent,  officer,  etc.,  to  prevent  employees 
from  joining  and  belonging  to  any  labor 
organization,  and  enacted  that  any  such 
person,  company,  or  corporation,  etc,  that 
coerced  or  att^pted  to  coerce  employees 
by  discharging  or  threat^iing  to  discharge 
them  because  of  their  connection  with  such 
labor  organization  should  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  biiI> 
jected  to  a  fine,  and  should  also  be  liabls 
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to  the  person  injured  in  punitive  damages. 
It  was  attaciced  as  violative  of  tlie  14th 
Amendment,  and  also  of  the  Bill  of  Rights 
of  the  state  Constitution.!  The  court  held 
it  unconstituticmal,  saying:  "The  right 
to  follow  anjr  lawful  vocation  and  to 
make  contracts  is  as  completely  with- 
in the  protection  of  the  Constitution  as  the 
right  to  hold  property  free  from  unwarrant" 
ed  seizure,  or  the  liberty  to  go  when  and 
where  one  will.  One  of  the  ways  of  obtain- 
ing property  is  by  contract.  The  right, 
therefore,  to  contract  cannot  be  infringed  by 
the  legislature  without  violating  the  letter 
and  spirit  of  the  Constitution.  Every  citizen 
is  protected  in  his  right  to  work  where  and 
for  whom  he  will.  He  may  select  not  only 
his  employer,  but  also  his  associates.  He 
is  at  liberty  to  refuse  to  continue  to  serve 
one  who  has  in  his  employ  a  person,  or  an 
association  of  persons,  objectionable  to  him. 
In  this  respect  the  rights  of  the  employer 
and  employee  are  equal.  Any  act  of  the 
l^slature  that  would  undertake  to  impose 
on  an  employer  the  obligation  of  keeping  in 
his  service  one  whom,  for  any  reason,  he 
should  not  desire,  would  be  a  denial  of  his 
constitutional  right  to  make  and  terminate 
contracts  and  to  acquire  and  hold  property. 
Equally  so  would  be  an  act  the  provisions 
of  which  should  be  intended  to  require  one 
to  remain  in  the  service  of  one  whom  he 
should  not  desire  to  serve.  .  .  .  The  busi- 
ness conducted  by  the  defendant  was  its 
property,  and  in  the  exercise  of  his  own- 
ership it  is  protected  by  the  Constitution. 
It  could  abandon  or  discontinue  its  oper- 
ation at  pleasure.  It  had  the  right,  beyond 
the  possibility  of  legislative  interference, 
to  make  any  contract  with  reference  thereto 
not  in  violation  of  law.  In  the  operation 
«f  its  property  it  may  employ  such  persons 
as  are  desirable,  and  discharge,  without  rea- 
son, those  who  are  undesirable.  It  is  at 
liberty  to  contract  for  the  services  of  per- 
sons in  any  manner  that  is  satisfactory  to 
t)oth.  No  legislative  restrictions  can  be  im- 
posed upon  the  lawful  exercise  of  these 
rights." 

In  Atchison,  T.  A  8.  F.  R.  Co.  t.  Brown, 
80  Kan.  312,  23  L.R.A.(N.S.)  247,  133  Am. 
St.  Rep.  213,  102  Pac.  459,  18  Ann.  Gas. 
346,  the  same  court  passed  upon  chapter 
344  of  the  Laws  of  1897  (Gen.  Stat.  1901, 


1  Constitution    of   the    state   of   Kansas. 

.    .    .    Bill  of  Rights. 

Section  1.  All  men  are  possessed  of  equal 
and  inalienable  natural  rights,  among  which 
are  life,  liberty,  and  the  pursuit  of  happiness. 

Section  18.  All  persons,  for  injuries  suf- 
fered  in   person,   reputation,   or   property, 
shall  have  remedy  by  due  course  of  law, 
smd  justice  administered  without  delav. 
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§§  2421-2424),  which  required  the  employ- 
er, upon  the  request  of  a  discharged  em- 
ployee, to  furnish  in  writing  the  true  cause 
or  reason  for  such  discharge.  The  railway 
company  did  not  meet  this  requirement,  its 
"service  letter,"  as  it  was  called,  stating 
only  that  Brown  was  discharged  "for  cause," 
which  the  court  naturally  held  was  not  a 
statement  of  the  cause.  The  law  was  held 
unconstitutional,  upon  the  ground  (80  Kan. 
315)  that  an  employer  may  discharge  his 
employee  for  any  reason,  or  for  no  reason, 
just  as  an  employee  may  quit  the  employ- 
ment for  any  reason,  or  for  no  reason;  that 
such  action  on  the  part  of  employer  or  em- 
ployee, where  no  obligation  is  violated,  is 
an  essential  element  of  liberty  in  action; 
and  that  one  cannot  be  compelled  to  give  a 
reason  or  cause  for  an  action  for  which  he 
may  have  no  specific  reason  or  cause,  ex- 
cept, perhaps,  a  mere  whim  or  prejudice. 

In  the  present  case  the  court  did  not  re- 
pudiate or  overrule  these  previous  decisions, 
but,  on  the  contrary,  cited  them  as  estab- 
lishing the  right  of  the  employer  to  dis- 
charge his  employee  at  any  time,  for  any 
reason,  or  for  no  reason,  being  responsible 
in  damages  for  violating  a  contract  as  to 
the  time  of  employment,  and  as  establishing, 
conversely,  the  right  of  the  employee  to 
quit  the  employment  at  any  time,  for  any 
reason,  or  without  any  reason,  being  like- 
wise responsible  in  damages  for  a  violation 
of  his  contract  witii  the  employer.  The 
court  held  the  act  of  1903  that  is  now  in 
question  to  be  distinguishable  from  the  act 
of  1897,  upon  grounds  sufficiently  indicated 
and  answered  by  what  we  have  already  said. 

In  five  other  states  the  courts  of  last  re- 
sort have  had  similar  acts  under  considera- 
tion, and  in  each  instance  have  held  them 
unconstitutional.  In  State  ▼.  Jnlow  (1896) 
129  Mo.  163,  29  I..R.A.  857,  50  Am.  St. 
Rep.  443,  31  S.  W.  781,  the  supreme  court 
of  Missouri  dealt  with  an  act  (Missouri 
Laws  1893,  p.  187)  that  forbade  employers, 
on  pain  of  fine  or  imprisonment,  to  enter 
into  any  agreement  with  an  employee  re- 
quiring him  to  withdraw  from  a  labor 
union  or  other  lawful  organization,  or  to 
refrain  from  joining  such  an  organization, 
or  to  "by  any  means  attempt  to  compel  or 
coerce  any  employee  into  withdrawal  from 
any  lawful  organization  or  society."  In 
Gillespie  v.  People  (1900)  188  111.  176,  52 
L.RJV.  283,  80  Am.  St.  Rep.  176,  68  N.  E. 
1007,  the  supreme  court  of  Illinois  held  un- 
constitutional an  act  (Hurd's  Stat.  1899,  p. 
844)  declaring  it  criminal  for  any  indi- 
vidual or  member  of  any  firm,  etc.,  to  pre- 
vent or  attempt  to  prevent  employees  from 
forming,  joining,  and  belonging  to  any  law- 
ful labor  organization,  and  that  any  such 
person  "that  coerces  or  attempts  to  coerce 
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employees  by  discharging  or  threatening  to 
discharge  them  because  of  their  connection 
with  such  lawful  labor  organization"  should 
be  guilty  of  a  misdemeanor.  In  State  ex 
rel.  Zillmer  v.  Kreutzberg  (1902)  114  Wis. 
530,  68  L.R.A.  748,  91  Am.  St.  Rep.  934, 
90  N.  W.  1098,  the  court  had  under  consid- 
eration a  statute  (Wisconsin  Laws  1899, 
chap.  332)  whicli,  like  the  Kansas  act  now 
in  question,  prohibited  the  employer  or  his 
agent  from  coercing  the  employee  to  enter 
into  an  agreement  not  to  become  a  member 
of  a  labor  organization,  as  a  condition  of 
securing  employment  or  continuing  in  the 
employment,  and  also  rendered  it  unlawful 
to  discharge  an  employee  because  of  his 
being  a  member  of  any  labor  organization. 
The  decision  related  to  the  latter  prohibi- 
bition,  but  this  was  denounced  upon  able 
and  learned  reasoning  that  has  a  much  wider 
reach.  In  People  v.  Marcus  (1906)  185 
N.  Y.  257,  7  L.R.A.(N.S.)  282,  113  Am. 
St.  Rep.  902,  77  N.  E.  1073,  7  Ann.  Cas. 
118,  the  statute  dealt  with  (N.  Y.  Laws 
1887,  chap.  688),  as  we  have  already  said, 
was  in  substance  identical  with  the  Kansas 
act.  These  decisions  antedated  Adair  v. 
United  States.  They  proceed  upon  broad 
and  fundamental  reasoning,  the  same  in 
substance  that  was  adopted  by  this  court  in 
the  Adair  Case,  and  they  are  cited  with  ap- 
proval in  the  opinion  (208  U.  S.  175).  A 
like  result  was  reached  in  State  ex  rel. 
Smith  V.  Daniels  (1912)  118  Minn.  155, 
136  N.  W.  584,  with  reispect  to  an  act  that, 
like  the  Kansas  statute,  forbade  an  em- 
ployer to  require  an  employee  or  person 
seeking  employment,  as  a  condition  of  such 
employment,  to  make  an  agreement  that  the 
employee  would  not  become  or  remain  a 
member  of  a  labor  organization.  This  was 
held  invalid  upon  the  authority  of  the 
Adair  Case.  And  see  Goldfield  Consol. 
Mines  Co.  t.  Goldfield  Miners'  Union,  159 
Fed.  600,  613. 

Upon  both  principle  and  authority,  there- 
fore, we  are  constrained  to  hold  that  the 
Kansas  act  of  March  13,  1903,  as  construed 
and  applied  so  as  to  punish  with  fine  or  im- 
prisonment an  employer  or  his  agent  for 
merely  prescribing,  as  a  condition  upon 
which  one  may  secure  employment  under 
or  remain  in  the  service  of  such  employer, 
that  the  employee  shall  enter  into  an  agree- 
ment not  to  become  or  remain  a  member 
of  any  labor  organization  while  so  employed, 
is  repugnant  to  the  "due  process"  clause  of 
the  14th  Amendment,  and  therefore  void. 

Judgment  reversed,  and  the  cause  remand- 
ed for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mr.  Justice  Holmes,  dis^spntin^: 
I  think  the  judgment  should  be  afHrmed. 
L.R.A.101.5C. 


In  present  conditions  a  workman  not  un- 
naturally may  believe  that  only  by  belong- 
ing to  a  union  can  he  secure  a  contract  tbat 
shall  be  fair  to  him.  Holden  v.  Hardy,  16!) 
U.  S.  366,  397,  42  L.  ed.  780,  792,  18  Sup. 
Ct.  Rep.  383;  Chicago,  B.  &.  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  670,  56  L.  ed.  328, 
339,  31  Sup.  Ct.  Rep.  259.  If  that  belief, 
whether  right  or  wrong,  may  be  held  by  a  • 
reasonable  man,  it  seems  to  me  that  it  may 
be  enforced  by  law  in  order  to  establish  the 
equality  of  position  between  the  parties  in 
which  liberty  of  contract  b^ius.  Whether 
in  the  long  run  it  is  wise  for  the  working- 
men  to  enact  legislation  of  this  sort  is  not 
my  concern,  but  I  am  strongly  of  opinion 
that  there  is  nothing  in  the  Constitution  of 
the  United  States  to  prevent  it,  and  that 
Adair  v.  United  States,  208  U.  S.  161,  52 
L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764,  and  Lochner  v.  New  York,  198  U. 
S.  46,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539, 
3  Ann.  Cas.  1133,  should  be  overruled.  I 
have  stated  my  grounds  in  those  cases  and 
think  it  unnecessary  to  add  others  that  I 
think  exist.  See  further,  Vegelahn  v.  Gunt- 
ner,  167  Mass.  92,  104,  108,  35  L.R-A..  722, 
57  Am.  St.  Rep.  443,  44  N.  E.  1077;  Plant 
V.  Woods,  176  Mass.  492,  505,  51  L.njL. 
339,  79  Am.  St.  Rep.  330,  57  N.  E.  1011. 
I  still  entertain  the  opinions  expressed  by 
me  in  Massachusetts. 

Mr.  Justice  Day,  dissenting: 

The  character  of  the  question  here  in- 
volved sufficiently  justifies,  in  my  opinion,  a 
statement  of  the  grounds  which  impel  me 
to  dissent  from  the  opinion  and  judgment 
in  this  case.  The  importance  of  the  decision 
is  further  emphasized  by  the  fact  that  it  re- 
sults not  only  in  invalidating  the  legislation 
of  Kansas,  now  before  the  court,  but  neces- 
sarily decrees  the  same  fate  to  like  l^s- 
lation  of  other  states  of  the  Union.!  This 
far-reaching  result  is  attained  because  the 
statute  is  declared  to  be  an  infraction  of 
the  constitutional  protection  afforded  un- 
der the  14th  Amendment  to  the  Federal 
Constitution,  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  Tlie  ri^ht 
of  contract,  it  is  said,  is  part  of  the  lib- 
erty of  the  citizen,  and  to  abridge  it,  as  is 
done  in  this  case,  is  declared  to  be  beyond 
the  legislative  authority  of  the  state. 

That  the  right  of  contract  is  a  part  of 

» Statutes  like  the  Kansas  statute  have 
been  passed  in  California,  Colorado,  Con- 
necticut. Indiana,  Massachusetts,  Minnesota, 
New  Hampshire,  New  Jersey,  Xew  York, 
Oklahoma,  Oregon,  Pennsylvania,  Porto 
Rico,  and  Wisconsin.  Bulletin  o?  the 
Bureau  of  Labor  Statistics  Ko.  148,  volumes 
1  and  2;  Labor  Laws  of  the  Uniteil  States. 
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individual  freedom  within  the  protection 
of  this  Amendment,  and  may  not  be  arbi- 
trarily interfered  with,  is  conceded.  While 
this  is  true,  nothing  is  better  settled  by  the 
repeated  decisions  of  this  court  than  that 
the  right  of  contract  is  not  absolute  and 
unyielding,  but  is  subject  to  limitation  and 
restraint  in  the  interests  of  the  public 
health,  safety,  and  welfare,  and  such  limi- 
tations may  be  declared  in  legislation  of  the 
state.  It  would  unduly  extend  what  I  pur- 
pose to  say  in  this  case  to  refer  to  all  the 
cases  in  which  this  doctrine  ha«  been  de- 
clared. One  of  them  is:  Frjsbie  t.  United 
States,  157  U.  S.  ISO,  39  L.  ed.  657,  15 
Sup.  Ct.  Bep.  586.  In  that  case,  it  was  de- 
clared, and  in  varying  form  has  been  re- 
peated many  times  since: 

"While  it  may  be  conceded  that,  generally 
speaking,  among  the  inalienable  rights  of 
the  citizen  is  that  of  the  liberty  of  contract, 
yet  such  liberty  is  not  absolute  and  univer- 
sal. It  is  within  the  undoubted  power  of 
government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all 
the  right  to  contract  for  the  purchase  or 
sale  of  lottery  tickets;  to  the  minor  the 
right  to  assume  any  obligations,  except  for 
the  necessaries  of  existence;  to  the  common 
carrier  the  power  to  make  any  contract  re- 
leasing himself  from  negligence,  and,  indeed, 
may  restrain  all  engaged  in  any  employment 
from  any  contract  in  the  course  of  that  em- 
ployment which  is  against  public  policy. 
The  possession  of  this  power  by  government 
in  no  manner  conflicts  with  the  proposition 
that,  generally  speaking,  every  citizen  has 
a  right  freely  to  contract  for  the  price  of 
his  labor,  services,  or  property." 

See  also  Uolden  v.  Hardy,  169  U.  S.  366, 
391,  42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep. 
383;  Atkin  v.  Kansas,  191  U.  S.  207,  48 
L.  ed.  148,  24  Sup.  Ct.  Rep.  124;  Muller  v. 
Oregon,  208  U.  S.  412,  421,  62  L.  ed.  551, 
555,  28  Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957 ; 
McLean  v.  Arkansas,  211  V.  S.  539,  53  U 
ed.  315,  29  Sup.  Ct.  Rep.  206;  Chicago,  B. 
&  Q.  R.  Co.  V.  McGuire,  219  U.  S.  549,  55 
L.  ed.  328,  31  Sup.  Ct.  Rep.  259;  Atlantic 
Coast  Line  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  186,  202,  55  L.  ed.  167,  180,  31  L.R-A. 
(N.S.)  7,  31  Sup.  Ct.  Rep.  164;  Erie  R.  Co. 
V.  Williams,  233  U.  S.  685,  699,  58  L.  ed. 
1155,  1160,  34  Sup.  Ct.  Rep.  761.  The  Erie 
Railroad  Case  is  a  very  recent  deliverance 
of  this  court  upon  the  subject,  wherein  it 
was  declared: 

"But  liberty  of  making  contracts  is  sub- 
ject to  conditions  in  the  interest  of  the  pub- 
lic welfare,  and  which  shall  prevail — prin- 
ciple or  condition — cannot  be  defined  by  any 
precise  and  universal  formula.  Each  in- 
stance of  asserted  conflict  must  be  deter- 
1.R.A.1915C. 


mined  by  itself,  and  it  has  been  said  many 
times  that  each  act  of  l^islation  has  the 
support  of  the  presumption  that  it  is  an  ex- 
ercise in  the  interest  of  the  public.  The 
burden  is  on  him  who  attacks  the  legisla- 
tion, and  it  is  not  sustained  by  declaring 
a  liberty  of  contract.  It  can  only  be  sus- 
tained by  demonstrating  that  it  conflicts 
with  some  constitutional  restraint,  or  that 
the  public  welfare  is  not  subserved  by  tlie 
legislation.  The  legislature  is,  in  the  first 
instance,  the  judge  of  what  is  necessary  for 
the  public  welfare,  and  a  judicial  review  of 
its  judgment  is  limited,  llie  earnest  con- 
flict of  serious  opinion  does  not  suffice  to 
bring  it  within  the  range  of  judicial  cogni- 
zance. Chicago,  B.  &  Q.  R.  Co.  v.  McGuire, 
219  U.  S.  549,  505,  55  L.  ed.  328,  337,  31 
Sup.  Ct.  Rep.  259;  German  Alliance  Ins.  Co. 
v.  Lewis,  233  U.  S.  389,  58  L.  ed.  1011,  34 
Sup.  Ct.  Rep.  612." 

It  is  therefore  the  thoroughly  established 
doctrine  of  this  court  that  liberty  of  con- 
tract may  be  circumscribed  in  the  interest 
of  the  state  and  the  welfare  of  its  people. 
Whether  a  given  exercise  of  such  authority 
transcends  the  limits  of  legislative  author- 
ity must  be  determined  in  each  case  as  it 
arises.  The  preservation  of  the  police  power 
of  the  states,  under  the  authority  of  which 
that  great  mass  of  legislation  has  been  en- 
acted which  has  for  its  purpose  the  promo- 
tion of  the  health,  safety,  and  welfare  of 
the  public,  is  of  the  utmost  importance. 
This  power  was  not  surrendered  by  the 
states  when  the  Federal  Constitution  was 
adopted,  nor  taken  from  them  when  the 
14th  Amendment  was  ratifled  and  became 
a  part  of  the  fundamental  law  of  the  Union. 
Barbier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  6  Sup.  Ct  Rep.  357. 

Of  the  necessity  of  such  legislation,  the 
local  legislature  is  itself  the  judge,  and  its 
enactments  are  only  to  be  set  aside  when 
they  involve  such  palpable  abuse  of  power 
and  lack  of  reasonableness  to  accomplish  a 
lawful  end  that  they  may  be  said  to  be 
merely  arbitrary  and  capricious,  and  hence 
out  of  place  in  a  government  of  laws,  and 
not  of  men,  and  irreconcilable  with  the  con- 
ception of  due  process  of  law.  McGehee 
on  Due  Process  of  Law,  page  306,  and  cases 
from  this  court  therein  cited. 

By  this  it  is  not  meant  that  the  legisla- 
tive power  is  beyond  judicial  review.  Such 
enactments  as  are  arbitrary  or  unreason- 
able, and  thus  exceed  the  exercise  of  legisla- 
tive authority  in  good  faith,  may  be  de- 
clared invalid  when  brought  in  review  by 
proper  judicial  proceedings.  This  is  neces- 
sary to  the  assertion  and  maintenance  of 
the  supremacy  of  the  Constitution. 

Conceding,  then,  that  the  right  of  con- 
tract  is   a   subject  of  judicial   protection. 
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within  the  authority  given  by  the  Constitu- 
tion of  the  United  States,  the  question  here 
is.  Was  the  power  of  the  state  so  arbitrarily 
exercised  as  to  render  its  action  unconstitu- 
tional and  therefore  Toidt  It  is  said  that 
this  question  is  authoritatively  determined 
in  this  court,  in  the  case  of  Adair  v.  United 
States,  208  U.  S.  161,  52  L.  ed.  436,  28 
Sup.  Ct.  Rep.  277,  13  Ann.  Cas.  764.  In 
that  case,  a  statute  passed  by  the  Congress 
of  the  United  States,  under  supposed  sanc- 
tion of  the  power  to  r^fulate  interstate  com- 
merce, was  before  this  court,  and  it  was 
there  decided  that  the  right  of  contract 
protected  by  the  5th  Amendment  to  the 
Constitution,  providing  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  avoided  a  stat- 
ute which  undertook  to  make  it  a  crime  to 
discharge  an  employee  simply  because  of  his 
membership  in  a  labor  organization.  The 
feature  of  the  statute  which  is  here  in- 
volved, making  it  an  offense  to  require  any 
employee,  or  any  person  seeking  employ- 
ment, as  a  condition  of  such  employment,  to 
enter  into  an  agreement,  either  written  or 
verbal,  not  to  become  a  member  of  any 
labor  corporation,  association,  or  organiza- 
tion,— a  provision  exactly  similar  to  that 
of  the  Kansas  statute  now  ujider  considera- 
tion,— was  not  before  the  court  upon  the 
charge  made  or  the  facts  shown,  and  this 
provision  was  neither  considered  nor  de- 
cided upon  in  reaching  the  conclusion  that 
an  employer  could  not  be  made  a  criminal 
because  he  discharged  an  employee  simply 
because  of  his  membership  in  a  labor  or- 
ganization. In  the  course  of  the  opinion 
this  fact  was  more  than  once  stated,  and 
the  question  before  the  court  declared  to  be: 

"May  Congress  make  it  a  criminal  of- 
fense against  the  United  States — as  by  the 
10th  section  of  the  action  of  1898  it  does — 
for  an  agent  or  officer  of  an  interstate  car- 
rier, having  full  authority  in  the  premises 
from  the  carrier,  to  discharge  an  employee 
from  service  simply  because  of  his  member- 
ship in  a  labor  organization?" 

Such  was  the  question  before  the  court, 
and  that  there  might  be  no  mistake  about 
it,  at  the  close  of  the  opinion,  the  part  of 
the  act  upon  which  the  defendant  in  that 
case  was  convicted  was  declared  to  be  sep- 
arable from  the  other  parts  of  the  act,  and 
that  feature  of  the  statute  the  only  subject 
of  decision.  Mr.  Justice  Harlan,  concluding 
the  opinion  of  the  court,  said : 

"We  add  that  since  the  part  of  the  act 
of  1898  upon  which  the  first  count  of  the 
indictment  is  based,  and  upon  which  alone 
the  defendant  was  convicted,  m  aetierable 
from  its  other  parts,  and  as  what  has  been 
said  is  suiiicient  to  dispose  of  the  present 
case,  we  are  not  called  upon  to  consider 
L.R.A.1916C. 


other  and  independent  provisions  of  the  act, 
such,  for  instance,  as  the  provisions  relating 
to  arbitration.  This  decision  is  therefore 
restricted  to  the  question  of  the  validity  of 
the  particular  provision  in  the  act  of  Con- 
gress making  it  a  crime  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier  to  discharge  an  employee  from 
its  service  heca/use  of  his  being  a  member  of 
a  l/J^or  orgoMieaiion"     (Italics  mine.) 

In  view  of  the  feature  of  the  statute  in- 
volved, the  charge  made,  and  this  express 
reservation  in  the  opinion  of  the  court  as 
to  other  features  of  the  statute,  I  am  un- 
able to  agree  that  that  case  involved  or  de- 
cided the  one  now  at  bar. 

There  is  nothing  in  the  statute  now  nn-- 
der  consideration  whish  prevents  an  em- 
ployer from  discharging  one  in  his  service 
at  his  will.  The  question  now  presented 
is.  May  an  employer,  as  a  condition  of  pres- 
ent or  future  employment,  require  an  em- 
ployee to  agree  that  he  will  not  exercise 
the  privilege  of  becoming  a  member  of  a 
labor  union,  should  he  see  iit  to  do  sot  In 
my  opinion,  the  cases  are  entirely  differ^it, 
and  the  decision  of  the  questions  controlled 
by  different  principles.  The  right  to  join 
labor  unions  is  undisputed,  and  has  been 
the  subject  of  frequent  affirmation  in  ju- 
dicial opinions.  Acting  within  their  legal 
rights,  such  associations  are  as  legitimate 
as  any  organization  of  citizens  formed  to 
promote  their  common  interest.  They  are 
organized  under  the  laws  of  many  states, 
by  virtue  of  express  statutes  pa^ssed  for 
that  purpose,  and,  being  l^al,  and  acting 
within  their  constitutional  rights,  the  right 
to  join  them,  as  against  coercive  action  to 
the  contrary,  may  be  the  Intimate  subject 
of  protection  in  the  exercise  of  the  police 
authority  of  the  states.  This  statute,  passed 
in  the  exercise  of  that  particular  authority 
called  the  police  power,  the  limitations  of 
which  no  court  has  yet  undertaken  precisely 
to  define,  has  for  its  avowed  purpose  the 
protection  of  the  exercise  of  a  legal  right, 
by  preventing  an  employer  from  depriving 
the  employee  of  it  as  a  condition  of  obtain- 
ing employment.  I  see  no  reason  why  a 
suite  may  not,  if  it  chooses,  protect  this 
right,  as  well  as  other  legal  ri^ts. 

But  it  is  said  that  the  ocmtrary  must 
necessarily  result,  if  not  from  the  precise 
matter  decided  in  the  Adair  Case,  then  from 
the  principles  therein  laid  down,  and  that 
it  is  the  logical  result  of  that  decision  that 
the  employer  may,  as  a  condition  of  employ- 
ment, require  an  obligation  to  for^o  the 
exercise  of  any  privileges  because  of  the 
exercise  of  which  an  employee  might  be 
discharged  from  service.  I  do  not  concede 
that  this  result  follows  from  anything  de- 
cided in  the  Adair  Case.    That  ease  dealt 
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Bolely  with  the  right  of  an  employer  to  ter- 
minate relations  oi  employment  with  an 
employe^  and  involved  the  constitutional 
protection  of  his  right  so  to  do,  but  did 
not  deal  with  the  conditions  which  he  might 
exact  or  impose  upon  another  as  a  condition 
of  employment. 

The  act  under  consideration  is  said  to 
have  the  effect  to  deprive  employers  of  a 
part  of  their  liberty  of  contract,  for  the 
benefit  of  labor  organizations.  It  is  urged 
that  the  statute  has  no  object  or  purpose, 
express  or  implied,  that  has  reference  to 
h^th,  safety,  morals,  or  public  welfare,  be- 
yond the  supposed  desirability  of  leveling 
inequalities  of  fortune  by  depriving  him 
who  has  property  of  some  part  of  his 
"financial  independence." 

But  this  argument  admits  that  financial 
independence  is  not  independence  of  law  or 
of  the  authority  of  the  legislature  to  declare 
the  policy  of  the  state  as  to  matter  which 
have  a  reasonable  relation  to  the  welfare, 
peace,  and  security  of  the  community. 

This  court  has  many  times  decided  that 
the  motives  of  legislators  in  the  enactment 
of  laws  are  not  the  subject  of  judicial  in- 
quiry. L^islators,  state  and  Federal,  are 
entitled  to  the  presumption  that  their  ac- 
tion has  been  in  good  faith  and  because  of 
conditions  which  they  deem  proper  and  suf- 
ficient to  warrant  the  action  taken.  Speak- 
ing for  this  court  in  Ex  parte  McCardle,  7 
WalL  606,  614,  1«  L.  ed.  264,  266,  Chief 
Justice  Chase  summed  np  the  doctrine  in 
a  sentence  when  he  said:  "We  are  not  at 
liberty  to  inquire  into  the  motives  of  the 
legislatnre;  we  can  only  examine  into  its 
power  under  the  Constitution."  In  Cooley's 
Constitutional  Limitations,  7th  ed.  257,  that 
eminent  author  says:  "They  [the  courts] 
must  assume  that  legislative  discretion  has 
been  properly  exercised.  If  evidence  was  re- 
quired, it  must  be  supposed  that  it  was 
before  the  l^slature  when  the  act  was 
passed;  and  if  any  special  finding  was  re- 
quired to  warrant  the  passage  of  the  par- 
ticular act,  it  would  seem  that  the  passage 
of  the  act  itself  might  be  held  equivalent  to 
such  finding."  "The  rule  is  general  with 
reference  to  the  enactments  of  all  legisla- 
tive bodies  that  the  courts  cannot  inquire 
into  the  motives  of  the  legislators  in  pass- 
ing them,  except  as  they  may  be  disclosed 
on  the  face  of  the  acts,  or  inferable  from 
their  operation,  considered  with  reference 
to  the  condition  of  the  country  and  existing 
legislation.  The  motives  of  the  legislators, 
considered  as  the  purposes  they  had  in  view, 
will  always  be  presumed  to  be  to  accom- 
plish that  which  follows  as  the  natural  and 
reasonable  effect  of  their  enactments.  Their 
motives,  considered  as  the  moral  induce- 
ments for  their  votes,  will  vary  with  the 
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different  members  of  the  legislative  body. 
The  diverse  character  of  such  motives,  and 
the  impossibility  of  penetrating  into  the 
hearts  of  men  and  ascertaining  the  truth, 
precludes  all  such  inquires  as  impracticable 
and  futile."  Soon  Hing  v.  Crowley,  113  U. 
S.  703,  710,  28  L.  ed.  1146,  1147,  6  Sup. 
Ct.  Rep.  730.  "We  must  assume  that  the 
legislature  acts  according  to  its  judgment 
for  the  best  interests  of  the  state.  A  wrong 
intent  cannot  be  imputed  to  it."  Florida 
C.  &  P.  R.  Co.  V.  Reynolds,  183  U.  S.  471, 
480,  46  L.  ed.  283,  287,  22  Sup.  Ct.  Rep.  176. 

The  act  must  be  taken  as  an  attempt  of 
the  legislature  to  enact  a  statute  which  it 
deemed  necessary  to  the  good  order  and 
security  of  society.  It  imposes  a  penalty 
for  "coercing  or  influencing  or  making  de- 
mands upon  or  requirements  of  employees, 
servants,  laborers,  and  persons  seeking  em- 
ployment." It  was  in  the  light  of  this 
avowed  purpose  that  the  act  was  interpreted 
by  the  supreme  court  of  Kansas,  the  ulti- 
mate authority  upon  the  meaning  of  the 
terms  of  the  law.  Of  course,  if  the  act  is 
necessarily  arbitrary  and  therfore  uncon- 
stitutional, mere  declarations  of  good  intent 
cannot  save  it,  but  it  must  be  presumed 
to  have  been  passed  by  the  legislative  branch 
of  the  state  government  in  good  faith,  and 
for  the  purpose  of  reaching  the  desired  end. 
The  legislature  may  have  believed,  acting 
upon  conditions  known  to  it,  that  the  public 
welfare  would  be  promoted  by  the  enact- 
ment of  a  statute  which  should  prevent  the 
compulsory  exaction  of  written  agreements 
to  forego  the  acknowledged  legal  right  here 
involved,  as  a  condition  of  employment  in 
one's  trade  or  occupation. 

It  would  be  impossible  to  maintain  that 
because  one  is  free  to  accept  or  refuse  a 
given  employment,  or  because  one  may  at 
will  employ  or  refuse  to  employ  another,  it 
follows  that  the  parties  have  a  constitu- 
tional right  to  insert  in  an  agreement  of  em- 
ployment any  stipulation  they  choose.  They 
cannot  put  in  terms  that  are  against  pub- 
lic policy  either  as  it  is  deemed  by  the 
courts  to  exist  at  common  law,  or  as  it  may 
be  declared  by  the  legislature  as  the  ar- 
biter within  the  limits  of  reason  of  the 
public  policy  of  the  state.  It  is  no  answer 
to  say  that  the  greater  includes  the  less, 
and  that  because  the  employer  is  free  to  em- 
ploy, or  the  employee  to  refuse  employ- 
ment, they  may  agree  as  they  please.  This 
matter  is  easily  tested  by  assuming  a  con- 
tract of  employment  for  a  year  and  the  in- 
sertion of  a  condition  upon  which  the  right 
of  employment  should  continue.  The  choice 
of  such  conditions  is  not  to  be  regarded  as 
wholly  unrestricted  because  the  parties  may 
agree  or  not,  as  they  choose.  And  if  the 
state  may  prohibit  a  particular  stipulation 
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in  an  agreement  because  it  is  deemed  to  be 
opposed  in  its  operation  to  the  security  and 
well  being  of  the  community,  it  may  pro- 
hibit it  in  any  agreement,  whether  the  em- 
ployment is  for  a  term  or  at  will.  It  may 
prohibit  the  attempt  in  any  way  to  bind 
one  to  the  objectionable  undertaking. 

Would  anyone  contend  that  the  state 
might  not  prohibit  the  imposition  of  con- 
ditions which  should  require  an  agreement 
to  forego  the  right  on  the  part  of  the  em- 
ployee to  resort  to  the  courts  of  the  coun- 
try for  redress  in  the  case  of  disagreement 
.with  his  employer?  While  the  employee 
might  be  discharged  in  case  he  brought  suit 
against  an  employer  if  the  latter  so  willed, 
it  by  no  means  follows  that  he  could  be  re- 
quired, as  a  condition  of  employment,  to 
forego  a  right  so  obvionsly  fundamental  as 
the  one  supposed.  It  is  therefore  mislead- 
ing to  say  that  the  right  of  discharge  neces- 
sarily embraces  the  right  to  impose  condi- 
tions of  employment  which  shall  include  the 
surrender  of  rights  which  it  is  the  policy 
of  the  state  to  maintain. 

Take  another  illustration:  The  right  to 
exclude  a  foreign  corporation  from  carry- 
ing on  a  purely  domestic  business  in  the 
I  state  has  been  distinctly  recognized  by  de- 
cisions of  this  court;  yet  it  has  been  held, 
and  is  now  settled  law,  that  it  is  beyond 
the  authority  of  the  state  to  require  a  cor- 
poration doing  business  of  this  character  to 
file  in  the  office  of  the  secretary  of  state  a 
written  agreement  that  it  will  not  remove 
a  suit,  otherwise  removable,  to  a  Federal 
court  of  the  United  States.  Home  Ins.  Co. 
V.  Morse,  20  Wall.  446,  22  L.  ed.  363.  In 
that  case,  the  right  to  exclude  was  held 
not  to  include  the  right  to  impose  any  con- 
dition under  which  the  corporation  might 
do  business  in  the  state.  In  that  connec- 
tion this  court  said: 

"A  man  may  not  barter  away  his  life  or 
his  freedom,  or  his  substantial  rights.  Tn  a 
criminal  case,  he  cannot,  as  was  held  in 
Cancemi's  Case,  18  N.  Y.  128,  be  tried,  in 
any  other  manner  than  by  a  jury  of  twelve 
men,  although  he  consent  in  open  court  to 
be  tried  by  a  jury  of  eleven  men.  In  a  civil 
case  he  may  submit  his  particular  suit  by 
his  own  consent  to  an  arbitration  or  to  the 
decision  of  a  single  judge.  So  he  may  omit 
to  exercise  his  right  to  remove  his  nuit  to 
a  Federal  tribunal,  as  often  as  he  thinks  fit, 
in  each  recurring  ease.  In  these  aspects 
any  citizen  may,  no  doubt,  waive  the  rights 
to  which  he  may  be  entitled.  He  cannot, 
however,  bind  himself  in  advance  by  an 
agreement,  which  may  be  specifically  en- 
forced, thus  to  forfeit  his  rights  at  all  times 
and  on  all  occasions,  whenever  the  case  may 
be  presented."  Home  Ins.  Co.  v.  Morse,  20 
Wall.  44.5,  461,  22  L.  ed.  365,  368. 
L.R.A.1915C. 


It  may  be  that  an  employer  may  be  of 
the  opinion  that  membership  of  his  em- 
ployees in  the  National  Guard,  by  enlist- 
ment in  the  militia  of  the  state,  may  be 
detrimental  to  his  business.  Can  it  be  suc- 
cessfully contended  that  the  state  may  not, 
in  the  public  interest,  prohibit  an  agreement 
to  forego  such  enlistment  as  against  public 
policy?  Would  it  be  beyond  a  legitimate 
exercise  of  the  police  power  to  provide  that 
an  employee  should  not  be  required  to  agree, 
as  a  condition  of  employment,  to  forego  af- 
filiation with  a  particular  political  party,  or 
the  support  of  a  particular  candidate  for 
oflice?  It  seems  to  me  that  these  questions 
answer  themselves.  There  is  a  real,  and 
not  a  fanciful,  distinction  between  the  exer- 
cise of  the  right  to  discharge  at  will  and  the 
imposition  of  a  requirement  that  the  em- 
ployee, as  a  condition  of  employment,  shall 
make  a  particular  agreement  to  forego  a 
l^al  right.  The  agreement  may  be,  or  may 
be  declared  to  be,  against  public  policy,  al- 
though the  right  of  diseharge  remains. 
When  a  man  ia  discharged,  the  employer 
exercises  his  right  to  declare  such  action 
necessary  because  of  the  exigencies  of  his 
business,  or  as  the  result  of  his  judgment 
for  other  reasons  sufficient  to  himself. 
When  he  makes  a  stipulation  of  the  char- 
acter here  involved  essential  to  future  em- 
ployment, he  is  not  exercising  a  right  to 
discharge,  and  may  not  wish  to  discharge 
the  employee  when,  at  a  subsequent  time, 
the  prohibited  act  is  done.  What  is  in 
fact  accomplished,  is  that  the  one  engaging 
to  work,  who  may  wish  to  preserve  an  in- 
dependent right  of  action,  as  a  condition  of 
employment,  is  coerced  to  the  signing  of 
such  an  agreement  against  his  will,  perhaps 
impelled  by  the  necessities  of  his  situation. 
The  state,  within  constitutional  limitations, 
is  the  judge  of  its  own  policy  and  may 
execute  it  in  the  exercise  of  the  legislative 
authority.  This  statute  reaches  not  only 
the  employed,  but,  as  well,  one  sedcing  em- 
ployment. The  latter  may  never  wish  to 
join  a  labor  union.  By  signing  such  agree- 
ments as  are  here  involved  he  is  deprived 
of  the  right  of  free  choice  as  to  his  future 
conduct,  and  must  choose  between  employ- 
ment and  the  right  to  act  in  the  future  as 
the  exigencies  of  his  situation  may  demand. 
It  is  such  contracts,  having  such  effect,  that 
this  statute  and  similar  ones  seek  to  pro- 
hibit and  punish  as  against  the  policy  of 
the  state. 

It  is  constantly  emphasized  that  the  case 
presented  is  not  one  of  coercion.  But  in 
view  of  the  relative  positions  of  employer 
and  employed,  who  is  to  deny  that  the  stip- 
ulation here  insisted  upon  and  forbidden  hv 
the  law  is  essentially  coercive?  No  form 
of  words  can  strip  it  of  its  true  character. 
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Whatever  our  indiTidual  opinione  may  be 
as  to  the  wisdom  of  Buch  l«giBlatioii,  we 
cannot  put  our  judgment  in  place  of  that 
of  the  legislature  and  refuse  to  acknowl- 
edge the  existence  of  the  conditions  with 
which  it  was  dealing.  Opinions  may  differ 
as  to  the  remedy,  but  we  cannot  understand 
upon  what  ground  it  can  be  said  that  a  sub- 
ject BO  intimately  related  to  the  welfare 
of  society  is  removed  from  the  legislative 
power.  Wherein  is  the  right  of  the  em- 
ployer to  insert  this  stipulation  in  the  agree- 
ment any  more  sacred  than  his  right  to 
agree  with  another  employer  in  the  same 
trade  to  keep  up  prices?  He  may  think  it 
quite  as  essential  to  his  "financial  independ- 
ence," and  so  in  truth  it  may  be  if  he  alone 
is  to  be  considered.  But  it  is  too  late  to 
deny  that  the  legislative  power  reaches  such 
a  case.  It  would  be  diSicult  to  select  any 
subject  more  intimately  related  to  good 
order  and  the  security  of  the  community 
than  that  under  consideration — whether  one 
takes  the  view  that  labor  organizations  are 
advantageous  or  the  reverse.  It  is  cer- 
tainly as  much  a  matter  for  legislative  con- 
sideration ajid  action  as  contracts  in  re- 
straint of  trade. 

It  is  urged  that  a  labor  organization — a 
voluntary  association  of  working  men — has 
the  constitutional  right  to  deny  membership 
to  any  man  who  will  not  agree  that  during 
such  membership  he  will  not  accept  or  re- 
tain employment  in  company  with  non- 
union men.  And  it  is  asserted  that  there 
cannot  be  one  rule  of  liberty  for  the  labor 
organization  and  its  members  and  a  differ- 
ent and  more  restrictive  rule  for  employers. 

It,  of  course,  is  true,  for  example,  that 
a  church  may  deny  membership  to  those 
who  unite  with  other  denominations,  but 
it  by  no  means  follows  that  the  state  may 
not  constitutionally  prohibit  a  railroad 
company  from  compelling  a  working-man 
to  agree  that  he  will,  or  will  not,  join  a 
particular  church.  An  analogous  case, 
viewed  from  the  employer's  standpoint, 
would  be:  Can  the  state,  in  the  exercise 
of  its  legislative  power,  reach  concerted  ef- 
fort of  employees,  intended  to  coerce  the 
employer  as  a  condition  of  hiring  labor, 
that  he  shall  engage  in  writing  to  give  up 
his  privilege  of  association  with  other  em- 
ployers in  legal  organizations,  corporate  or 
otherwise,  having  for  their  object  a  united 
effort  to  promote  by  legal  means  that  which 
employers  believe  to  be  for  the  best  inter- 
est of  their  business? 

I  entirely  agree  that  there  should  be  the 
same  rule  for  employers  and  employed,  and 
the  same  liberty  of  action  for  each.  In  my 
judgment,  the  law  may  prohibit  coercive 
attempts,  such  as  are  here  involved,  to  de- 
prive either  of  the  free  right  of  exercising 
L.R.A.1915C. 


privileges  which  are  theirs  within  the  law. 
So  far  as  I  know,  no  law  has  undertaken 
to  abridge  the  right  of  employers  of  labor 
in  the  exercise  of  free  choice  as  to  what 
organizations  they  will  form  for  the  pro- 
motitm  of  their  common  interests,  or  deny- 
ing to  them  free  right  of  action  in  such 
matters. 

But  it  is  said  that  in  this  case  all  that 
was  done  in  effect  was  to  discliarge  an  em- 
ployee for  a  cause  deemed  suthcient  to  the 
employer, — a  right  inherent  in  the  personal 
liberty  of  the  employer  protected  by  the 
Constitution.  This  argument  loses  sight  of 
the  real  purpose  and  effect  of  this  and  kin- 
dred statutes.  The  penalty  imposed  is  not 
for  the  discharge,  but  for  the  attempt  to 
coerce  an  unwilling  employee  to  agree  to 
forego  the  exercise  of  the  legal  right  in- 
volved as  a  condition  of  employment.  It 
is  the  requirement  of  such  agreements  which 
the  state  declares  to  be  against  public  poli- 
cy. 

I  think  that  the  act  now  under  consider- 
ation, and  kindred  ones,  are  intended  to 
promote  the  same  liberty  of  action  for  the 
employee,  as  the  employer  confessedly  en- 
joys. The  law  should  be  as  zealous  to  pro- 
tect the  constitutional  liberty  of  the 
employee  as  it  is  to  guard  that  of  the  em- 
ployer. A  principal  object  of  this  statute 
is  to  protect  the  liberty  of  the  citizen  to 
mfUce  such  lawful  affiliations  as  he  may  de- 
sire with  organizations  of  his  choice.  It 
should  not  be  necessary  to  the  protection  of 
the  liberty  of  one  citizen  that  the  same  right 
in  another  citizen  be  abridged  or  destroyed. 

If  one  prohibitive  condition  of  the  sort 
here  involved  may  be  attached,  so  may  oth- 
ers, until  employment  can  only  be  had  as 
the  result  of  written  stipulations,  which 
shall  deprive  the  employee  of  the  exercise 
of  legal  rights  which  are  within  the  au- 
thority of  the  state  to  protect.  While  this 
court  should,  within  the  limitations  of  the 
constitutional  guaranty,  protect  the  free 
right  of  contract,  it  is  not  less  important 
that  the  state  be  given  the  right  to  exert  its 
legislative  authority,  if  it  deems  best  to  do 
so,  for  the  protection  of  rights  which  in- 
here in  the  privileges  of  the  citizen  of  every 
free  country. 

The  supreme  court  of  Kansas,  in  sus- 
taining this  statute,  said  that  "employees, 
as  a  rule,  are  not  financially  able  to  be  as 
independent  in  making  contracts  for  the  sale 
of  their  labor  as  are  employers  in  making 
a  contract  of  purchase  thereof,"  and  in  reply 
to  this  it  is  suggested  that  the  law  cannot 
remedy  inequalities  of  fortune,  and  that  so 
long  as  the  right  of  property  exists,  it  may 
happen  that  parties  negotiating  may  not  be 
equally  unhampered  by  circumstances. 

This  view  of  the  Kansas  court,  as  to  the 
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legitimacy  of  such  considerations,  is  in  en- 
tire h&rmony,  as  I  understand  it,  with  the 
former  decisions  of  this  court  in  considering 
the  right  of  state  legislature  to  enact  laws 
which  shall  prevent  the  undue  or  oppressive 
exercise  of  authority  in  making  contracts 
with  employees.  In  Holden  ▼.  Hardy,  160 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  U.  Rep. 
383,  this  court,  c<»igidering  legislation  lim- 
iting the  number  of  hours  during  which 
laborers  might  be  employed  in  a  particular 
employment,  said: 

"The  legislature  has  also  recognized  the 
fact,  which  the  experience  of  legislators  in 
many  states  has  corroborated,  that  the  pro- 
prietors of  these  establishments  and  their 
operatives  do  not  stand  upon  an  equality, 
and  that  their  interests  are,  to  a  certain 
extent,  conflicting.  The  former  naturally 
desire  to  obtain  as  much  labor  as  possible 
from  their  employees,  while  the  latter  are 
often  induced  by  the  fear  of  discharge  to 
conform  to  regulations  which  their  judg- 
ment, fairly  exercised,  would  pronounce  to 
be  detrimental  to  their  health  or  strength. 
In  other  words,  the  proporietors  lay  down 
the  rules  and  the  laborers  are  practically 
constrained  to  obey  them.  In  such  cases 
self-interest  is  often  an  unsafe  guide,  and 
the  legislature  may  properly  interpose  its 
authority.  .  .  .  But  the  fact  that  both 
parties  are  of  full  age  and  competent  to 
contract  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere  where  the 
parties  do  not  stand  upon  an  equality,  or 
where  the  public  health  demands  that  one 
party  to  the  contract  shall  be  protected 
against  himself.  'The  state  still  retains  an 
interest  in  his  welfare,  however  reckless  he 
may  be.  The  whole  is  no  greater  than  the 
sum  of  all  the  parts,  and  when  the  indi- 
vidual health,  safety,  and  welfare  are  sac- 
rificed or  n^lected,  the  state  must  suffer.' " 
(Page  397.) 

This  language  was  quoted  with  approval 
in  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  549,  570,  56  L.  ed.  328,  339,  31  Sup. 
Ct.  Rep.  269,  in  which  a  statute  of  Iowa 
was  sustained,  prohibiting  contracts  limit- 
ing liability  for  injuries,  made  in  advance 
of  the  injuries  received,  and  providing  that 
the  subsequent  acceptance  of  baiefits  under 
such  contracts  should  not  constitute  satisfac- 
tion for  injuries  received  after  the  contract. 
Certainly  it  can  be  no  substantial  objection 
to  the  exercise  of  the  police  power  that 
the  legislature  has  take  into  consideration 
the  necessities,  the  comparative  ability, 
and  the  relative  situation  of  the  contracting 
parties.  While  all  stand  equal  before  the 
law,  and  are  alike  entitled  to  its  protection, 
it  ought  not  to  be  a  reasonable  objection 
that  one  motive  which  impelled  an  enact- 
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ment  was  to  protect  those  who  might  other- 
wise be  unable  to  protect  themselves. 

I  therefore  think  that  the  statute  of  Kan- 
sas, sustained  by  the  supreme  court  of  the 
state,  did  not  go  bey(»id  a.  legitimate  exer- 
cise of  the  police  power,  when  it  sought, 
not  to  require  one  man  to  employ  another 
against  his  will,  but  to  put  limitations  upon 
the  sacrifice  of  rights  which  one  man  may 
exact  from  another  as  a  condition  of  em- 
ployment. Entertaining  these  views,  I  am 
constrained  to  dissent  from  the  judgment 
in  this  case. 

I  am  permitted  to  say  that  Mr.  Jnstiee 
Hnghcs  concurs  In  this  dissent. 


WEST   VIRGINIA    SFPREMB    OOUKT 
OF  APPEAIiS. 

LIZZIE  M.  DAVIDSON,  Admrx.,  etc.,  of  A 
C.  Davidson,  Deceased,  Plff.  in  Err., 

V. 

JAMES  S.  BROWNINa. 

<—  W.  Va.  — ,  80  S.  E.  363.) 

Conflict  of  laws  —  limitation  of  actions 
—  debt  of  nonresident  to  resident. 

1.  In  an  action  on  a  writing  evidencing 
indebtedness  of  a  resident  of  another  state 
or  country  to  a  resident  of  this  state,  made 
in  such  other  state  or  country  while  the 
creditor  resided  here,  and  specifying  no 
place  of  payment,  the  statute  of  limitations 
of  this  state,  not  that  of  the  state  or  coun- 
try in  which  the  contract  was  maAe,  applies. 
Same  —  place  of  payment. 

2.  This  clause  of  §  18  of  chapter  104  of 
the  Code  of  this  state,  "and  upon  a  con- 
tract which  was  made  and  was  to  be  per- 
formed in  another  state  or  country,  by  a  per- 
son who  then  resided  therein,  no  action  shall 
be  maintained  after  the  right  of  action 
thereon  is  barred  by  the  laws  of  such  state 
or  country,"  is  founded  on  the  decision  in 
Huber  v.  Steiner,  4  Moore  &  S.  328,  and 
contemplates  those  cases  in  which  the  con- 
tract or  obligation  was  expressly  made  pay- 
able in  the  state  or  country  in  which  the 
debtor  resided  at  the  time,  and  those  in 
which  the  facts  and  circumstances  disclose 
intent  to  make  it  payable  at  such  place. 

Headnotes  by  PorrEXBARGER,  P. 


If ote.  —  Applicability  of  statute  refer- 
ring question  of  limitation  to  the  law 
of  the  state  wtiere  contract  teas  to  he 
performed. 

The  general  rule  that,  in  the  matter  of 
limitation  of  actions,  the  law  of  the  forum 
will  be  applied,  is  subject  to  many  statu- 
tory exceptions  (see  note  to  Brunswick 
Terminal  Co.  v.  National  Bank,  48  L.R.A. 
639,  where  the  whole  question,  as  to  stat- 
utes of  the  forum  referring  question  of  limi- 
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Xividence  ^  payment  —  checks. 

3.  In  an  action  by  an  administratrix  for 
the  recovery  of  money  due  on  a  contract, 
checks  of  the  debtor  Bubaequent  in  date  to 
the  contract,  and  bearing  the  indorsement 
of  the  creditor,  and  also  memoranda  indica- 
tive of  intent  to  apply  them  on  the  debt 
sued  for,  are  admissible  as  evidence  of 
payment. 

Witness  --  custom  —  signing  checks. 

4.  If  the  debtor  has  signed  such  checks 
by  a  name  other  than  his  own,  as  "The 
Browning  Mines,  by  J.  S.  B.,"  the  defendant 
is  a  competent  witness  to  prove  his  custom 
or  habit  of  paying  his  personal  debts  by 
checks  so  drawn  and  signed. 

(November  25,  1913.) 


ERROR  to  tlie  Circuit  Court  for  Mercer 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  en- 
force collection  of  a  duebill.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  W.  Pendleton,  Ross  & 
Kahle,  and  R.  Kemp  Morton,  for  plaintiff 
in  error: 

Evidence  in  r^ard  to  the  execution  and 
delivery  of  a  written  instrument  must  defi- 
nitely identify  the  instrument. 

Wigmore,  Ev.  §§  2129-2132;  Greeul.  Ev. 
§  557. 

Abwlute  accuracy  and  precision  in  testi- 
fying as  to  events  which  happened  in  the 
distant  past  are  properly  considered  as  ad- 


tation  to  foreign  statutes,  is  considered). 
One  statute,  at  least,  provides  broadly  that 
if  the  cause  of  action  is  barred  by  the  stat- 
ute of  any  other  state  or  territory,  it  shall 
be  deemed  barred  at  the  forum.  Hower  v. 
Aultman,  27  Neb.  251,  42  N.  W.  1039 ;  Tay- 
lor V.  Union  F.  R.  Co.  123  Fed.  165,  where 
the  Nebraska  statute  was  construed.  But 
most  statutes  limit  the  applicability  of  for- 
eign statutes  of  limitation  by  some  such 
provision  as  is  contained  in  the  statute  be- 
fore the  court  in  Davidson  v.  Browning. 
As  to  construction  and  effect  of  statute  ad- 
mitting bar  of  statute  of  state  or  country 
in  which  the  cause  of  action  arises  or  ac- 
crues, see  notes  to  Doughty  v.  Funk,  4 
L.R.A.(N.S.)  1029,  and  Bruner  v.  Martin, 
14  L.R.A.(N.S.)  770.  Just  as  these  iwo 
notes  were  confined  to  •  single  one  of  the 
various  forms  of  statutory  modifications  of 
the  general  rule  that  the  lex  fori  governs, 
so  the  discussion  in  the  present  note  is  lim- 
ited to  another  particular  form,  t.  e.,  that 
form  in  which  the  question  of  limitation  is 
referred  to  the  law  of  the  state  in  which 
the  contract  was  to  be  performed.  For  note 
covering  all  the  forms,  see  note  in  48  L.R.A. 
639. 

The  court  in  Davidson  v.  Browning  re- 
fers to  Huber  v.  Steiner,  4  Moore  &  S.  328, 
as  indicative  of  the  purpose  of  the  statute. 
A  rule  to  show  cause  why  defendant  should 
not  be  allowed  to  add  a  plea  of  a  foreign 
statute  of  limitation  was  there  made  abso- 
lute, and  the  final  disposition  of  the  case  is 
reported  in  2  Scott,  304,  2  Bing.  N.  C.  202, 
1  Hodges,  206.  On  the  whole  case  there  was 
an  application  of  the  general  rule  that  lea 
fori  governs  as  to  limitation  without  refer- 
ence to  the  lex  loot,  and  a  recognition  of  an 
exception  stated  in  Story's  Commentaries 
on  Conflict  of  Laws,  p.  487,  i.  e.,  that  where 
the  foreign  law  not  only  barred  the  action, 
but  extinguished  the  cause  of  action  as  well, 
and  the  residence  of  the  parties  had  been 
such  that  the  foreign  law  had  actually 
operated  to  extinguish  the  cause  of  action 
before  the  parties  left  the  foreign  jurisdic- 
tion, then  no  suit  can  be  maintained,  even 
though  the  action  is  not  barred  by  the  ,lex 
fori.  The  court  held  that  the  defendant 
did  not  come  within  the  exception,  because 
the  foreign  law  was  such  that  it  would 
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merely  bar  the  action  in  five  years,  and 
would  not  extinguish  the  cause  of  action 
even  if  the  parties  had  remained  within  its 
jurisdiction,  which  supposition  as  to  resi- 
dence bad  also  been  found  against  the  de- 
fendant. Since  the  lea  fori  did  not  bar  the 
action,  the  plaintiff  was  permitted  to  re- 
cover on  the  note,  which  had  been  due  over 
sixteen  years.  If,  therefore,  the  statute  be- 
fore the  court  in  Davidson  v.  Browning  is 
merely  declaratory  of  the  law  as  it  was 
expounded  by  the  court  in  Huber  v.  Steiner, 
the  foreign  statute  would  not  be  a  bar  in 
any  case,  unless  it  was  so  worded  that  it 
not  only  barred  the  action,  but  extinguished 
tiie  cause  as  well.  The  note  to  Brunswick 
Terminal  Co.  v.  National  Bank,  48  L.R.A. 
625,  covers  the  general  rule  applied  in 
Huber  v.  Steiner,  and  as  to  the  exception 
there  recognized,  see  subsection  III.  a,  3, 
of  the  same  note,  page  630.  But  the  court 
in  Davidson  v.  Browning  bases  its  con- 
struction of  the  statute  upon  the  one  report 
of  Huber  ▼.  Steiner,  where  this  principle  of 
the  common  law  was  not  made  apparent. 
Perhaps  the  legislature  did  the  same  tiling. 
At  any  rate  it  enacted  a  statute  which,  as 
interpreted  in  Davidson  v.  Browning, 
makes  the  case  turn  upon  the  question  as 
to  whether  or  not  the  action  has  been  barred 
by  the  statute  of  the  state  where  the  con- 
tract was  to  be  performed.  It  will  be  seen 
that  if  a  citizen  of  the  state  has  taken  se- 
curities expressly  made  payable  in  another 
state,  his  riglit  of  action  will  be  barred  if 
it  ia  barred  by  the  statute  of  the  state 
where  the  security  is  made  payable,  whether 
the  cause  of  action  is  extinguished  or  not 
by  the  foreign  statute.  If  the  contract  does 
not  expressly  designate  a  place  of  perform- 
ance, then  the  fact  that  it  was  made  at  the 
place  where  both  parties  reside  is  sufficient 
to  raise  a  presumption  that  it  was.  to  be 
performed  at  the  same  place.  Clearly,  the 
statute  of  the  state  where  the  contract  was 
to  be  performed  is  the  statute  that  must 
have  barred  the  action,  if  it  was  barred 
by  a  foreign  statute.  Other  elements  men- 
tioned in  the  statute,  such  as  place  of  mak- 
ing the  contract  and  residence  of  the  par- 
ties, are  to  be  considered  as  circumstances 
indicative  of  the  intent  to  perform  at  a 
particular   place,  but  have  no    value   after 
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vcraely  affecting  the  credibility  of  the  wit- 
ness. 

40  Cyc.  2583  (VI.) ;  Wigmore,  Ev.  §  995. 

Chapter  130,  §  23,  of  the  Code,  prohibits 
any  interested  party  from  giving  any  testi- 
mony that  will  tend  to  prove  any  personal 
transaction  involved  in  the  suit,  and  had 
with  a  person  at  the  time  of  such  examin- 
ation deceased. 

Seabright  v.  Seabright,  28  W.  Va.  462; 
Anderson  v.  Cranmer,  11  W.  Va.  675;  Cal- 
well  v.  Prindle,  11  W.  Va.  324;  Trowbridge 
V.  Stone,  42  W.  Va.  458,  26  S.  E.  363;  Bank 
of  Union  v.  Nickell,  67  W.  Va.  57,  49  S.  E. 
1003;  George  v.  Crim,  66  W.  Va.  434,  66  S. 
£.  526;  40  Cyc.  2314  (B). 

The  provision  of  chapter  104,  §  18,  of 
the  Code,  that  "and  upon  a  contract  which 
was  made  and  was  to  be  performed  in  an- 
other state  or  country,  by  a  person  who 
then  resided  therein,  no  action  shall  be 
maintained  after  the  right  of  action  thereon 
is  barred  by  the  laws  of  such  state  or  coun- 
try," relates  to  contracts  which,  by  stipu- 
lation between  the  parties,  are  made  and 
to  be  performed  in  some  other  state  or 
country,  which   is  named  in  the  contract. 

Story,  Confl.  L.  8th  ed.  p.  476;  Whart. 
Confl.  L.  3d  ed.  p.  1257,  note;  Finnell  v. 
Southern  Kansas  R.  Co.  33  Fed.  427;  Ur- 
ton  V.  Hunter,  2  W.  Va.  83;  Labatt  v. 
Smith,  83  Ky.  599. 

The  situs  of  the  debtor's  obligation  fol- 
lows the  actual  situs  of  the  debtor. 

Minor,  Confl.  L.  §  121. 

The  situs  of  debts,  for  the  purposes  of 
administration,  is  at  the  home  of  the  cred- 
itor. This  is  the  general  rule  as  to  debts 
for  any  purpose. 

Minor,  Confl.  L.  §  124;  Story,  Confl.  L. 
2d  ed.  pp.  299,  331;  Chitty,  Contr.  llth  Am. 
ed.  1069;  Consolidated  Tank  Line  Co.  v. 
Collier.  39  Am.  St.  Rep.  181,  and  note,  J48 
111.  259,  35  N.  E.  756;  Douglass  v.  Phffinix 
Ins.  Co.  138  N.  Y.  209,  20  L.R.A.  118,  34 
Am.  St.  Rep.  448,  33  N.  E.  938;  Missouri 
P.  R.  Co.  V.  Sharitt,  19  Am.  St.  Rep.  145, 
note;  Harvey  v.  Parkersburg  Ins.  Co.  37 
W.   Va.   281,    16   S.   E.   580;    Galloway   t. 


Standard  F.  Ins.  Co.  45  W.  Va.  241,  31  S. 
E.  969;  Dandridge  v.  Harris,  1  Wash.  (Va.) 
326,   1   Am.   Dec.   465. 

Messrs.  W.  J.  Hcnson  and  Harold  A. 
RItz,  for  defendant  in  error: 

The  writing  sued  on  in  this  case  was 
executed  in  the  state  of  Virginia,  by  a  party 
who  was  at  the  time  a  resident  of  said 
state,  and  it  was  therefore  a  contract  to  be 
performed  in  said  state  of  Virginia. 

Abell  V.  Penn  Mut.  L.  Ins.  Co.  18  W.  Va. 
400;  Hetaebower  v.  Detrick,  27  W.  Va.  16; 
Penfteld  v.  Chesapeake,  O.  *  S.  W.  R.  Co. 
134  U.  S.  351,  33  L.  ed.  940,  10  Sup.  Ct. 
Rep.  566;  Bishop,  Contr.  §  1393;  Minor. 
Confl.  L.  378-389. 

If  this  court  should  find  that  the  lower 
court  erred  in  admitting  certain  evidence, 
or  in  excluding  certain  evidence,  still,  if, 
upon  the  proper  evidence  which  was  offered, 
the  judgment  is  still  right,  the  same  will  be 
affirmed. 

Krell  Piano  Co.  v.  Kent,  89  W.  Va.  294. 
19  S.  E.  409;  Bartlett  v.  Patton,  33  W.  Va. 
71,  5  L.R.A.  623,  10  S.  E.  21;  Huffman  v. 
Alderson,  9  W.  Va.  616. 

PolTenbarger,  P.,  delivered  the  opinion 
of  the  court: 

The  trial  court  having  instructed  the  jury 
that  the  duebill  sued  on  in  this  action  was 
barred  by  the  statute  of  limitations,  and 
that  they  should  therefore  find  for  the  de- 
fendant, there  was  a  verdict  and  judgment 
in  accordance  with  the  instruction.  This 
ruling  raises  the  principal  question  in  the 
case. 

A.  C.  Davidson,  the  plaintiff's  decedent, 
residing  in  this  state,  sold  to  J.  S.  Brown- 
ing, residing  just  across  the  line  in  the 
state  of  Virginia,  thirty-three  head  of  cat- 
tle and  one  mule,  March  1,  1903,  for  the 
sum  of  $1,000,  evidenced  by  a  duebill  read- 
ing as  follows: 

Due  A.  C.  Davidson  $1,000  for  33  cattle 
and  1  mule.  J.  S.  Browning. 

Ist  March,   1903. 


place  of  performance  has  been  ascertained. 
There  is  a  line  of  cases  cited  in  the  notes 
to  which  reference  has  been  made,  supra, 
in  which  the  courts  construe  the  phrase 
"in  which  the  cause  of  action  arose"  in  such 
manner  as  to  be  practically  equivalent  to 
"in  which  the  contract  was  performable" 
(many  courts,  perhaps  a  majority,  are  op- 
posed to  this  interpretation),  but  such  cases 
are  not  within  the  scope  of  the  present  note. 
No  cases  have  been  found  in  which  the  stat- 
ute of  the  fomm  expressly  refers  the  ques- 
tion of  limitation  to  the  law  of  the  place 
where  the  contract  was  to  be  performed, 
without  designating  other  elements  such  as 
residence  of  the  parties,  etc.  By  reference 
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to  the  not^  cited,  supra,  it  will  appear  that 
the  courts  have  usually  construed  the  stat- 
ute of  the  forum  literally.  For  example, 
where  the  question  of  limitation  was  re- 
ferred to  the  law  of  the  state  in  which  the 
parties  resided,  and  in  which  the  contract 
was  to  he  performed,  the  statute  of  the  state 
in  which  the  contract  was  to  be  performed 
could  not  bar  the  action  unless  the  parties 
resided  there  also.  Walworth  v.  Routh,  14 
La.  Ann.  201.  But  the  court  in  Davidsox  v. 
Bbowning  has  construed  such  a  statute  with 
reference  to  the  object  to  be  attained,  rather 
than  to  the  wording  of  the  particular  stat- 
ute. J.  W.  M. 
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The  defendant  introduced  evidence  tend- 
ing to  prove  Davidson  had  driven  the  cattle 
and  mule  to  Browning's  farm  in  Tazewell 
county,  Virginia,  and  sold  them  there.  The 
plaintiff  introduced  evidence  tending  to 
show  Browning  had  bought  them  at  David- 
son's farm  in  West  Virginia.  The  defend- 
ant's theory  of  the  case,  adopted  by  the 
court  and  embodied  in  the  instruction,  is 
that  the  contract  was  made  in  Virginia  and 
to  be  performed  there,  and  the  remedy 
thereon  in  this  state  is  barred  by  the  five- 
year  statute  of  limitations  of  the  state  of 
Virginia,  under  the  following  provision  of 
§  18  of  chapter  104  of  our  Code:  "And 
upon  a  contract  which  was  made  and  was 
to  be  performed  in  another  state  or  country, 
by  a  person  who  then  resided  therein,  no 
action  shall  be  maintained  after  the  right 
of  action  thereon  is  barred  by  the  laws  of 
such  state  or  country." 

The  rule  of  comity,  unaffected  by  stat- 
ute, applies  the  law  of  the  forum  or  place 
in  which  the  action  is  brought  in  all  matters 
pertaining  to  the  remedy,  and  the  statute 
of  limitations  thereof,  not  that  of  the  state 
or  country  in  which  tiie  contract  was  made, 
governs;  whether  the  period  of  limitation 
in  the  state  in  which  the  contract  was 
made  be  longer  or  shorter  than  that  of  the 
state  in  which  the  action  was  instituted. 
Urton  V.  Hunter,  2  W.  Va.  83;  Jones  v. 
Hooks,  2  Rand.  (Va.)  303,  14  Am.  Dec.  783; 
Wood,  Limitations,  3d  ed.  §  8;  Buswell, 
Limitations  &  Adverse  Possession,  §  347; 
Minor,  Confl.  L.  §  210;  Story,  Confl.  S  676, 
p.  793;   Whart.  Confl.  L.  §  535. 

But  this  rule  is  modified  and  limited  by 
the  statute  just  quoted.  Actions  on  con- 
tracts made  and  to  be  performed  in  another 
state  or  country  are  governed  in  the  courts 
of  this  state  by  the  statute  of  limitations  of 
the  state  or  country  in  which  the  contracts 
were  made  and  to  be  performed.  To  fall 
within  this  limitation  upon  the  general 
rule,  a  contract  must  have  been  made  in 
another  state  or  country  and  required  to 
be  performed  there.  The  rules  of  construc- 
tion to  not  authorize  any  interpretation  or 
application  of  the  limitation  variant  from 
its  terms  or  inconsistent  therewith,  and 
literally  it  applies  only  to  contracts  which 
were  made  and  were  to  be  performed  in  an- 
other state  or  country.  Therefore,  if  the 
trial  court  was  right  in  assuming  the  con- 
tract sued  on  here  to  have  been  made  in  the 
state  of  Virginia,  the  instruction  was  never- 
theless wrong,  unless  it  was  also  to  be  per- 
formed there. 

The  condition  prescribed  by  the  limiting 
statute  pertains  to  the  place  in  which  the 
contract  was  made  and  in  which  it  is  to  be 
performed.  "Place  of  performance,"  as 
mentioned  in  the  authorities,  sometimes  re- 
lates to  the  manner  of  performance,  the 
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coin  or  money  in  which  the  obligation  is  to 
be  discharged,  the  rate  of  interest  and  simi- 
lar matters,  parts  of  its  obligation,  the  sub- 
stantive law  of  the  contract,  and  has  noth- 
ing to  do  with  the  matter  of  remedy.  The 
"manner  of  performance"  is  ordinarily  de- 
termined by  the  law  of  the  place  in  which 
the  contract  was  made,  and,  in  that  sense, 
it  is  the  place  of  performance,  the  place 
whose  laws  govern  the  manner  of  perform- 
ance. To  illustrate,  the  law  of  the  place 
where  the  contract  is  made  determines  the 
rate  of  interest  when  the  contract  specific- 
ally gives  interest  without  fixing  the  rate. 
Kent.  Com.  p.  461.  It  thus  carries  the  rate 
of  interest  of  the  place  in  which  it  was 
made,  operates  under  the  law  of  that  place, 
and  is  performed  by  it.  In  that  sense,  the 
place  in  which  it  was  made  is  the  place  of 
performance,  but  not  the  place  of  perform- 
ance in  the  sense  of  execution,  payment  of 
the  money  in  the  cases  of  contracts  for  such 
payment. 

The  limiting  statute  does  not  deal  with 
the  manner  of  performance  of  the  contract 
nor  with  the  substantive  law  thereof  in  any 
sense.  It  has  to  do  only  with  the  remedy 
and  the  place  in  which  the  contract  is  to  be 
carried  out  or  finally  executed.  It  applies 
the  law  of  limitation  of  the  foreign  state, 
if  the  debtor  made  his  obligation  there  and 
bound  himself  to  perform  it  there,  and  thus 
impliedly  absolved  himself  by  his  contract 
from  any  duty  to  perform  elsewhere.  If  he 
obligates  himself  to  pay  generally,  he  does 
not  so  limit  it,  and  he  may  be  called  upon 
to  pay  anywhere.  In  that  event,  the  con- 
tract is  not  one  to  be  performed,  in  the 
sense  of  payment,  in  the  state  or  country 
of  his  residence.  "When  a  debt  is  contracted 
in  a  foreign  country,  it  is  not  to  be  deemed 
exclusively  payable  there,  unless  there  is 
in  the  contract  itself  some  stipulation  to 
that  effect.  On  the  contrary,  a  debt  con- 
tracted in  a  particular  country,  and  not 
limited  to  a  particular  place  of  payment,  is 
by  operation  of  law  payable  everywhere, 
and  may  be  enforced  wherever  the  debtor  or 
his  property  can  be  found."  Story,  Confl.  L. 
§  329;  Blake  v.  Williams,  6  Pick.  286,  315, 
17  Am.  Dec.  372 ;  Chicago,  R.  I.  *  P.  R.  Co. 
v.  Sturm,  174  U.  S.  710,  43  L.  ed.  1144, 
19  Sup.  Ct.  Rep.  797;  2  Parsons,  Contr. 
8th  ed.  702.  "And  as  no  place  of  payment 
is  mentioned,  the  legal  construction  of  the 
contract  is  that  the  money  is  to  be  paid 
where  the  obligee  resides  or  wherever  he 
may  be  found.  His  residence  being  in  Eng- 
land at  the  execution  of  the  bond,  that  must 
therefore  be  considered  the  place  of  pay- 
ment, for  the  purpose  of  determining  the 
question  where  that  part  of  the  contract  is 
to  be  performed."  Chancellor  Walworth  in 
Chapman  v.  Robertson,  6  Paige,  627,  31  Am. 
Dec.  264. 
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The  text  quoted  from  Minor  ou  Conflict 
of  Laws,  §  159,  p.  378,  of  which  the  lex 
loci  solutionis  is  the  subject,  uses  the  place 
of  performance  in  the  sense  of  the  obliga- 
tion of  the  contract  or  manner  of  perform- 
ance, and  not  of  the  place  of  payment  or 
the  place  in  which  the  stipulated  act  is  actu- 
ally to  be  done,  as  the  authorities  cited  in 
support  of  it  will  show.  All  of  them  deter- 
mine questions  of  obligation  and  rights  un- 
der the  contracts.  In  Pritchard  v.  Norton, 
106  U.  S.  124,  27  L.  ed.  104,  1  Sup.  Ct.  Rep. 
102,  the  validity  of  the  contract  and  its 
binding  force  were  the  questions  deter- 
mined. Clark  v.  Searight,  135  Pa.  173,  20 
Am.  St.  Rep.  868,  19  Atl.  941,  involved  the 
rate  of  interest.  Tenant  v.  Tenant,  110 
Pa.  478,  1  Atl.  632,  involved  the  right  of  a 
surety  to  discharge  his  liability  by  notice  to 
the  creditor  to  sue  the  principal  debtor.  In 
Barrett  v.  Dodge,  16  R.  I.  740,  27  Am.  St. 
Rep.  777,  19  Atl.  530,  the  questions  deter- 
mined were  the  liability  of  the  maker  of  a 
note  and  the  construction  of  the  instrument. 
Bell  V.  Packard,  60  Me.  105,  31  Am.  Rep. 
251,  involved  the  question  of  the  power  of 
a  married  woman  to  become  the  surety  of 
her  husband,  l/ea  loci  solutionis  covers  a 
much  broader  field  than  that  to  which  the 
statute  under  consideration  applies.  It  is 
a  phrase  by  which  courts  and  text  writers 
indicate  the  law  with  reference  to  which 
parties  have  contracted,  and  which  they  are 
therefore  deemed  to  have  embodied  in  their 
contract.  Literally,  it  means  the  law  of  the 
place  of  solution,  the  law  in  the  light  of 
which  the  contract  is  to  be  read  to  deter- 
mine the  rights  of  the  parties,  and  that  does 
not  govern  the  remedy  in  a  different  state 
or  country. 

The  statute  here  under  consideration 
does  not  deal  with  any  of  these  matters.  It 
pertains  to  the  remedy  only,  and  its  purpose 
is  to  be  sought  in  its  terms  and  such  addi- 
tional light  as  may  be  found  elsewhere.  It 
appears  in  the  Code  of  1849,  chap.  149,  §  17, 
and  was  recommended  by  the  revisors  in 
their  report  at  page  746.  A  note  appended 
by  them  says:  "This  conforms  to  the  deci- 
sion in  Herbert  v.  Sterner,  4  Moore  &  S. 
328."  The  style  of  the  case  is  Huber  v. 
Steiner.  It  may  be  examined  for  indication 
of  the  purpose  of  the  statute.  It  involved 
an  action  upon  certain  promissory  notes 
made  by  the  defendant  at  a  place  called 
Mullhausen,  in  Upper  Saxony,  in  1813,  in 
favor  of  the  plaintiff,  and  both  parties  then 
resided  in  that  country.  The  action  was 
brought  on  them  in  England  in  1833.  The 
defendant  pleaded  the  general  issue  and  the 
statute  of  limitations.  Then  the  defendant 
asked  for  a  rule  on  the  plaintiff  to  show 
cause  why  he  should  not  be  permitted  to 
plead  further  that,  in  the  country  in  which 
L.R.A.1915C. 


both  were  domiciled  at  the  time  of  th« 
making  of  the  notes,  and  for  more  than  five 
years  after  they  became  due,  there  existed 
a  law  similar  in  its  provisions  to  the  Eng- 
lish statute  of  limitations,  limiting  the. 
right  of  action  to  five  years,  and  the  court 
awarded  the  rule  and  made  it  absolute, 
thereby  permitting  a  plea  of  the  foreign 
statute  of  limitations.  In  awarding  the 
rule.  Chief  Justice  Tindal  said:  "It  is  so 
manifestly  reasonable  that  parties  should 
not  be  encouraged  to  come  here  and  avail 
themselves  of  a  law  different  from  that 
which  prevails  in  their  own  country,  and 
thereby  seek  to  obtain  a  different  measure 
of  justice  after  having  for  so  many  years 
slept  upon  their  rights,  that  I  think  we 
ought  to  give  the  defendant  the  means  of 
setting  up  the  proposed  defense."  It  w«s 
apparent  to  the  court  that  the  contrast  was 
not  only  made  in  a  foreign  country,  but 
was  also  intended  to  be  performed  there 
in  the  sense  of  payment  therein;  for  both 
parties  to  it  resided  there  at  the  time  it 
was  made,  and  continued  to  do  so  until  alter 
the  notes  became  due,  and  until  after  a  ri^i 
of  action  thereon  had  been  barred.  The  sub- 
stance and  effect  of  the  decision  is  that  the 
foreign  statute  of  limitations  is  applicable 
to  actions  on  contracts  made  in  a  foreign 
country  and  to  be  fully  and  actually  per- 
formed there,  and  the  residence  of  both 
parties  in  the  foreign  country  at  the  time 
of  the  making  of  the  contract,  and  until 
after  payment  should  have  been  made,  is 
sufficient  to  show  intent  so  to  perform  in 
the  foreign  country,  or,  in  other  words,  is 
sufficient  to  repel  any  presumption  in  favor 
of  intent  to  perform  elsewhere.  Having 
been  drawn  in  view  of  this  decision  and  for 
the  express  purpose  of  embodying  the  law 
thereof,  the  statute  should  be  interpreted 
as  having  adopted  the  proposition  there  an- 
nounced and  applied.  Hence,  it  does  not 
contemplate  application  of  the  foreign  stat- 
ute of  limitations  in  an  action  upon  such 
a  contract  as  is  shown  here.  In  this  ease, 
the  plaintiff  resided  in  the  state  of  West 
Virginia,  and  the  contract  may  be  consid- 
ered, for  the  purposes  of  this  discussion, 
as  having  been  made  in  the  state  of  Vir- 
ginia. It  was  not  expressly  made  payable 
there,  and  no  circumstances  are  disclosed 
from  which  intent  to  make  it  so  can  be 
inferred.  On  the  contrary,  the  circom- 
stances  negative  and  repel  such  an  infer- 
ence. The  manifest  purpose  of  the  statute 
is  to  apply  the  bar  of  the  foreign  law 
against  citizens  of  the  state,  as  to  contracts 
for  the  payment  of  money,  only  when  they 
have  elected  to  take  securities  therefor  ex- 
pressly made  payable  in  another  state  or 
country,  or  when  both  parties  reside  there 
at  the  date  of  the  making  of  the  contract. 
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Dnclusion  makes  obvious  the  error 
purt  in  giving  the  peremptory  in- 
to  find   for  the  defendant;    and 
.^fusing  one  requested  by  the  plain- 
.  :J-'>thetically  submitting  to  the  jury 
i'~  '    herein  indicated  as  contended  for 

jjid  requiring  a  verdict  in  her  fa- 
a;«J|jHffp^^e  jury  should  find  the  facts  in  ac- 
'■  .\y         e  with  her  claim,  unless  there  was 
.e  of  payment  sufficient  to  take  the 
°  S&.  to.  the  jury  on  that  question. 

As  evidence  of  payment,  the  defendant 
introduced,  over  objection,  two  checks,  one 
for  $500,  dated  June  10,  1903,  and  the  other 
for  $250,  dated  May  5,  1905,  both  signed, 
"The  Browning  Mines,  by  J.  S.  Browning," 
and  payable  to  A.  C.  Davidson.  The  first 
bore  this  memorandum,  "For  Cattle,"  and 
the  other,  "On  a/c."  Then  the  court  permit- 
ted him  to  testify,  over  objection,  that  he 
was  the  Browning  Mines  and  paid  his  per- 
sonal indebtedness  with  checks  so  drawn. 
These  checks  bear  the  indorsements  of  Da- 
vidson and  so  prove  his  receipt  of  money, 
and  were  admissible  if  they  can  be  regarded 
as  Browning's  checks.  He  was  permitted 
to  show  they  were  by  his  own  testimony  as 
to  his  method  of  doing  business.  Under 
principles  applied  in  Fouse  ▼.  Gilfillan, 
45  W.  Va.  213,  32  S.  E.  178,  he  was  a  com- 
petent witness  to  prove  his  method  of  doing 
business.  That  was  not  a  personal  transac- 
tion between  him  and  plaintiff's  decedent. 
In  Owens  v.  Owens,  14  W.  Va.  88,  Judge 
Haymond  said:  "There  are,  no  doubt,  many 
facts  and  circumstances  to  which  a  party 
to  a  suit  against  an  administrator,  etc.,  may 
testify  as  a  witness  in  his  own  behalf,  which 
transpired  or  occurred  during  the  lifetime 
of  the  decedent,  and  which  may  in  some 
respects  be  material,  and  cannot  be  said  to 
be  transactions  or  communications  had  per- 
sonally with  the  decedent."  To  allow  the 
defendant  to  testify  to  his  manner  of  paying 
his  personal  obligations  enables  him  only 
to  say  these  checks  represent  his  money  or 
money  he  had  the  right  to  use.  Such  tes- 
timony does  not  prove  payment  nor  directly 
tend  to  do  so.  That  must  be  made  out  by 
other  evidence.  This  testimony  does  not 
fall  within  the  reasoning  of  the  court  in 
Owens  V.  Owens,  supra;  Calwell  v.  Prindle, 
11  W.  Va.  307;  and  Anderson  v.  Cranmer, 
11  W.  Va.  662. 

As'  the  duebiU  represented  the  purchase 
money  of  cattle,  and  one  of  the  checks  pur- 
portea  on  its  face  to  be  a  payment  for  cat- 
tle and  the  other  to  be  a  payment  on  ac- 
count, they  were  admissible  as  evidence  of 
payment,  to  have  such  weight  aa  the  jury 
saw  fit  to  give  them. 

In  view  of  this  evidence,  the  court  did  not 
err  in  refusing  to  give  the  instruction  re- 
quested by  the  plaintiff.  Ignoring  the  evi- 
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dence  of  partial  payment,  it  would  have 
been  misleading.  As  framed  it  purported  to 
give  right  to  a  verdict  for  the  entire  debt. 

The  oral  testimony  relating  for  the  most 
part  to  the  place  of  the  making  of  the  con- 
tract gave  rise  to  several  objections  and 
exceptions  to  statements  admitted,  which 
need  not  be  considered,  since  our  conclusion 
as  to  the  construction  of  the  statute  of  lim- 
itations, in  view  of  which  they  were  admit- 
ted, renders  them  immaterial,  and  there 
will  be  no  occasion  for  an  attempt  to  intro- 
duce them  on  a  new  trial. 

In  rebuttal  of  the  evidence  of  payment, 
the  record  of  an  action  in  Virginia  between 
the  parties  to  this  case  on  a  note  was  in- 
troduced by  the  plaintiff,  to  show  the  $500 
check  was  credited  on  that  note,  and  the 
attorney  who  conducted  that  case  was  in- 
troduced as  a  witness.  To  a  statement  made 
by  him  to  the  effect  that  he  had  written 
letters  to  the  defendant  and  his  attorney 
about  the  duebill,  the  court  sustained  an 
objection,  and  this  ruling  is  complained  of. 
What  he  wrote  them  was  not  evidence,  and 
he  did  not  avow  possession  of  any  admis- 
sion of  theirs  or  purpose  to  prove  any.  The 
objection  was  properly  sustained,  and  the 
record  discloses  no  refusal  of  the  court  to 
permit  the  witness  to  give  further  testi- 
mony. 

For  the  error  noted,  the  judgment  will  be 
rerversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trial. 


WEST  VIRGINIA   SUPREME  COURT 
OF  APPEAIiS. 

VAL  FRUTH  et  aL 

V. 

BOARD  OF  AFFAIRS  OF  THE  CITY  OP 
CHARLESTON  et  aL 

(—  W.  Va.  — ,  84  S.  E.  106.) 

Eminent  donaln  —  property  requiring 
oompensatton. 

1.  "Property"  within  the  meaning  of 
our  Constitution  against  the  taking  or  dam- 
aging of  private  property  without  just  com- 
pensation paid  or  secured  to  be  paid  com- 
prehends not  only  the  thing  possessed,  but 
the  right  ahso  to  use  and  enjoy   it,  and 

Headnotes  by  Md-leb,  P. 

^ote.  —  JPoicer  to  eatablieh  a  Jtuilding 
line. 

The  (question  as  to  the  power  to  establish 
a  building  line  is  discussed  in  the  notes  to 
Eubank  v.  Richmond,  42  L.R.A.(N.8.)  1123, 
and  Willison  v.  Cooke,  44  L.R.A.(N.S.) 
1030.  Two  additional  cases  may  be  re- 
ferred to. 

A  statute  authorizing  the  councils  of 
cities  to  pass  and  enforce  by-laws  to  regu- 


Digitized  by 


Google 


982 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


every   part  of  it,  and  in  the  case  of  real 

estate  to  the  full   limits  of  the  boundary 

thereof. 

Same  >—  Interference  with  dominion. 

2.  Wherefore  anything  done  by  a  state 
or  its  delegated  agent,  as  a  municipality, 
which  substantially  interferes  with  the  bene- 
ficial use  of  land,  depriving  the  owner  of 
lawful  dominion  over  it  or  any  part  of  it, 
and  not  within  the  general  police  power  of 
the  state,  is  the  talcing  or  damaging  of  pri- 
vate property  witliout  compensation,  in- 
hibited by  the  Constitution. 
Constitutional   law  ^  police   power  ^ 

building  line. 

3.  An  ordinance  of  a  municipal  corpora- 
tion ordained  pursuant  to  a  provision  of 
its  charter  authorizing  it,  establishing  a 
building  line  on  a  certain  street,  and  in- 
hibiting abutting  owners  from  encroaching 
thereon,  based  on  merely  esthetic  considera- 
tions, is  not  within  the  police  power,  and 
is  unenforceable  as  a  police  regulation. 
Eminent  domain  •—  establishing  build- 
ing line. 

4.  Whether  by  proper  proceeding  such 
statute  and  ordinance  might  be  upheld  and 
enforced  under  the  power  of  eminent  do- 
main is  a  subject  discussed,  but  not  de- 
cided, because  not  presented  by  the  plead- 
ings and  proofs  in  this  case. 

(January  5,   1915.) 

PETITION  by  relators  for  a  writ  of  man- 
damus to  compel  respondents  to  grant 
to   them    a    permit   to   construct   a   church 
edifice  upon  their  lot.     Writ  awarded. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Linn  A  Byrne  for  petitioners. 
Messrs.  A.  S.  Alexander.  E.  B.  Dyer, 
and  Morgan  Owen  for  respondents. 

Miller,  P.,  delivered  the  opinion  of  the 
court: 

Mandamus  to  require  the  board  of  affairs 


of  the  city  of  Charleston  to  grant  to  rela- 
tors, trustees  of  St.  Paul's  Evangelical 
Lutheran  Church,  a  permit  to  construct  a 
church  edifice  upon  their  lot  at  the  inter- 
section of  Lee  street  with  Beauregard  street 
in  said  city,  and  having  a  frontage  of  110 
feet  on  each  of  said  streets. 

The  alternative  writ  avers  that  on  Decem- 
ber 4,  1914,  relators,  in  conformity  with  the 
requirements  of  the  ordinances  of  said  city, 
made  formal  application  to  the  building  in- 
spector of  said  city  for  such  permit,  and 
were  informed  by  him,  that  he  would  recom- 
mend to  said  board  of  affairs  that  said  per- 
mit be  rejected;  and  that  on  December  7, 
1914,  they  appeared  at  a  regular  meeting 
of  said  board  of  affairs,  and  requested  such 
permit,  but  that  upon  the  report  of  said 
building  inspector  that  the  said  church  edi- 
fice as  proposed  to  be  erected  upon  said  lot 
would  extend  over  the  building  line  on  Lee 
street,  as  established  by  ordinance  adopted 
on  March  19,  1909,  and  that  it  would  be 
impossible  to  construct  said  edifice  on  said 
lot  as  proposed  without  encroaching  on  said 
building  line,  said  permit,  by  order  entered 
of  record,  was  rejected,  and  relators  denied 
the  right  to  so  erect  their  said  church  build- 
ing, upon  the  sole  and  only  ground  that  the 
same  would  encroach  upon  the  building  line 
purporting  to  have  been  so  established  by 
said  city. 

The  alternative  writ  further  avers  that 
the  lot  of  relators  is  wholly  outside  of  any 
prescribed  fire  limits,  and  that  the  proposed 
structure  does  not  and  will  not  in  any  way 
conflict  with  any  ordinance  or  regulation  of 
said  city  concerning  the  safety,  the  health, 
the  morals,  or  the  good  order  of  or  among 
the  citizens  or  inhabitants  of  said  city,  and 
that  the  refusal  of  defendants  to  award  said 
building  permit  rests  solely  on  the  question 
whether  the  council  of  said   city  has  the 


late  and  limit  the  distance  from  the  line  of 
the  street  in  front  thereof  at  which  build- 
ings on  residential  streets  may  be  built 
does  not  authorize  a  by-law  prohibiting 
buildings  within  a  certain  distance  of  a 
street  fronting  or  "abutting"  on  such  street, 
so  as  to  affect  a  lot  on  the  corner  of  such 
street  and  another  street  having  its  only 
entrance  on  such  other  street.  Re  Dinnick, 
28  Ont.  L.  Rep.  62,  11  D.  L.  R.  609. 

In  Wood  v.  Winnipeg,  21  Manitoba  L. 
Rep.  426,  it  was  held  under  a  charter  pro- 
viding that  the  city  may  pass  by-laws  not  i 
inconsistent  witli  the  provisions  of  any 
dominion  or  provincial  8tatut(>,  for  "regu- 
lating  the  distance  within  specified  areas 
from  the  street  line  of  any  lot  or  property 
in  front  of  which  a  building  or  structure 
shall  not  t>e  placed,"  that  a  city  having 
restricted  a  certain  street  may  thereafter 
except  from  the  restriction  particular  lots 
.  if  it  is  reasonable  and  in  public  interests 
'  so  to  do,  and  that  a  conveyance  to  the  city 
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by  the  owner  of  part  of  such  lots  and  of 
other  land,  enabling  the  widening  of 
thronged  roadways,  justified  the  conces- 
sions. 

For  validity  of  public  restrictions  as  to 
location  of  mercantile  buBiness,  see  note 
to  People  ex  rel.  Friend  v,  Chicago,  49 
L.R.A.(N.S.)  438. 

It  may  be  noted  that  it  was  held  in  Gar- 
rison v.  Green  leaf  Johnson  Lumber  Co. 
215  Fed.  676  (affirmed  in  237  U.  S.  251,  59 
L.  ed.  — ,  35  Sup.  Ct.  Rep.  551),  that  one 
who  lias  made  riparian  improvements  not 
encroaching  on  the  harbor  line  fixed  by  the 
state  authorities,  which  line  after  such  im- 
provement is  adopted  l)y  the  Secretary  of 
War,  will  not  be  entitled  to  compensation 
for  the  loss  of  such  improvements  caused 
by  the  establishment  of  a  new  navigation 
or  harbor  line  by  the  Secretary  of  War, 
which  extends  the  navigable  area  so  as  to 
include  a  part  of  the  locus  of  such  improve- 
ments. B.  B.  B. 
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right  to  prescribe,  and  the  board  of  affairs 
the  right  to  enforce,  the  aforesaid  ordinance 
establishing  a  building  line  25  feet  from  the 
property  line  of  said  Lee  street,  and  to  deny 
relators  the  right  to  occupy  their  lot  with 
said  structure  within  the  said  limits. 

To  so  deny  relators'  right  to  erect  said 
structure,  as  proposed,  the  writ  further 
avers,  would  be  to  deprive  them  of  their 
property  without  due  process  of  law,  and 
without  compensation  therefor,  paid  or  se- 
cured to  be  paid,  and  contrary  to  §§  9  and 
10  of  article  3  of  the  Constitution. 

Defendants  appeared  and  demurred  to  and 
moved  to  quadi  the  alternative  writ,  and 
made  no  other  or  further  return  thereto. 
So  the  case  stands  upon  the  sufficiency  of 
the  averments  of  the  alternative  writ. 

Legislative  authority  to  pass  the  ordi- 
nance in  question  is  referred  to  §  8  of  chap- 
ter 3,  Acts  1007,  the  charter  act  of  said 
city  defining  its  rights  and  powers,  and 
purporting  to  give  it  authority,  among  other 
things,  "to  provide  for  the  regular  building 
of  houses  or  other  structures,  and  to  deter- 
mine the  distance  that  they  shall  be  built 
from  any  street  or  alley." 

So  there  can  be  no  doubt  that  the  legis- 
lature, at  least,  made  attempt  to  confer  on 
said  city  power  to  establish  building  lines 
along  its  streets  and  alleys.  Neither  the 
charter  provision,  nor  the  ordinance  in  ques- 
tion passed  in  pursuance  thereof,  attempt- 
ing to  establish  said  building  line,  make 
any  provision  for  condemning  the  property 
abutting  on  the  street,  nor  for  making  com- 
pensation to  the  owner  for  the  burden  im- 
posed upon  his  property  for  the  public 
benefit. 

Whether  the  charter  or  ordinance  should 
80  provide  we  think  we  need  not  determine, 
nor  need  we  hold,  according  to  our  views 
of  this  case,  that  without  such  provision 
for  condemnation  and  compensation,  the 
charter  or  ordinance  is  void  on  constitu- 
tional grounds.  Possibly  the  charter  and 
ordinance  might  be  construed  as  implying 
the  power  to  condemn  and  to  compensate 
for  property  taken  or  damaged  by  the  law- 
ful establishment  of  such  building  lines. 
In  some  states,  in  Missouri  for  example,  it 
is  held  that  a  law  of  this  kind,  making  no 
provision  for  compensation  to  the  owner,  is 
void  as  being  in  contravention  of  the  Con- 
stitution against  the  taking  or  damaging  of 
private  property  for  public  purposes  with- 
out just  compensation.  St.  Louis  v.  Hill, 
/  116  Mo.  527,  21  L.R.A.  226,  22  S.  W.  861. 

Two  propositions  of  law  are  mainly  re- 
lied on  by  defendants  as  justifying  denial 
of  the  peremptory  writ:  First,  that  the  es- 
tablishment of  a  building  line,  for  mere 
esthetic  purposes,  is  not  a  taking  or  dam- 
aging of  private  property  for  public  pur- 
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poses,  within  the  meaning  of  the  Constitu- 
tion. Second,  that  whatever  be  the  nature 
of  the  act,  it  is  clearly  within  the  police 
power  of  the  state,  delegated  to  the  munici- 
I  pality,  and  for  which  no  compensation,  as 
for  property  taken  or  damaged,  can  be  de- 
manded, and  that  when  so  taken  or  dam- 
aged, the  injury  is  damnum  absque  injuria. 

On  the  first  proposition,  what  is  included 
within  the  word  "property"  as  employed  in 
the  Constitution?  Does  it  mean  the  mere 
abstract  thing,  the  thing  possessed,  in  this 
case  the  land  embraced  in  the  boundary  of 
the  lot  ?  We  think  not.  Literally  taken  the 
word  is  sometimes  said  to  be  nomen  gen- 
eralissimum,  but  it  is  not  always  so  used. 
Generally,  and  particularly  in  an  organic 
law,  it  comprehends  not  only  the  thing  pos- 
sessed, but  the  right  also  to  use  and  enjoy 
it,  and  every  part  of  it,  and  in  the  case  of 
real  estate  to  the  full  limits  of  the  bound- 
ary thereof.  3  Bouvier's  Law  Diet.  Rawle's 
3d  Rev.  2750;  Wells  Fargo  i,  Co.  v.  Jersey 
City  (D.  C.)  207  Fed.  871  (syl.  4).  "Things 
real  are  such  as  are- permanent,  fixed,  and 
immovable,  as  lands,  and  rights  issuing  out 
of,  or  connected  with  lands."  2  Minor,  Inst. 
4,  citing  2  BI.  Com.  15.  In  short,  land, 
property,  includes  everything  above  and  be- 
low it,  ab  solo  usque  ad  ocelum.  2  Minor, 
[nst.  4,  and  2  Bl.  Com.  17.  As  defined  in 
St.  Louis  V.  Hill,  supra,  property  "is  the 
exclusive  right  of  any  person  to  freely  use. 
enjoy,  and  dispose  of  any  determinate  ob- 
ject whether  real  or  personal."  Citing  1  Bl. 
Com.  138;  2  Austin,  Jur.  817,  818;  19  Am. 
&  Eng.  Enc.  Law,  248;  Lewis,  Em.  Dora. 
§§  67,  58,  and  59.  And  in  the  same  case 
it  is  said:  "Property,  then,  in  a  determi- 
nate object,  is  composed  of  certain  constitu- 
ent elements,  to  wit,  the  unrestricted  right 
of  use,  enjoyment,  and  disposal  of  that 
object." 

And  by  our  statute,  §  17,  chapter  13, 
serial  §  346,  15th  paragraph.  Code  1013: 
"The  word  'land'  or  'lands'  and  the  words 
'real  estate'  or  'real  property*  include  lands, 
tenements,  and  hereditaments,  and  all  rights 
thereto  and  interests  therein  except  chattel 
interests." 

And  by  the  17th  paragraph  thereof:  "The 
word  'property'  or  'estate'  embraces  both 
real  and  personal  estate." 

See  also  the  general  discussion  of  Judge 
Brannon,  on  the  definitions  of  "property" 
and  the  right  given  by  the  Constitution  to 
"tax  all  property,  real  and  personal,"  in 
Havey  Coal  &  Coke  Co.  v.  Dillon,  59  W. 
Va.  605,  608,  et  scq.  6  L.R.A.(N.S.)  628, 
53  S.  E.  928. 

Upon  principle,  therefore,  as  well  as  upon 
authority,  ire  hold  that  anything  done  by  a 
state  or  its  delegated  agent,  as  a  munici- 
pality, which  substantially  interferes  with 
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the  beneficial  use  and  ownership  of  land, 
depriving  the  owner  of  his  lawful  dominion 
over  it  or  any  part  of  it,  not  within  the 
general  police  power  of  the  state,  as  com- 
monly understood,  is  a  taking  or  damaging 
of  the  property  without  compensation,  with- 
in the  meaning  of  our  Constitution,  and 
inhibited  thereby. 

Now  on  the  second  proposition:  Can  the 
charter  authority  to  establish  a  property 
line,  as  attempted  by  the  ordinance  in  ques- 
tion, be  sustained  under  the  police  power  of 
the  state?  The  demurrer  to  the  alternative 
writ  concedes  the  fact  alleged  that  relators' 
lot  is  not  within  any  of  the  fire  limits  estab- 
lished by  the  municipality;  and  it  is  al- 
leged, and  not  denied,  but  in  so  far  aa  well 
pleaded,  admitted  by  the  demurrer,  that  the 
proposed  structure  does  not,  and  will  not, 
conflict  with  any  ordinance  or  regulation  of 
the  city  covering  the  safety,  the  health,  the 
morals,  or  the  good  order  among  the  citizens 
and  inhabitants  thereof. 

It  is  conceded  by  relators  that  an  ordi- 
nance clearly  regulative,  and  within  the  po- 
lice powers  of  the  state,  and  within  dele- 
gated powers  of  the  municipality,  would  be 
valid,  but  it  is  insisted  that  the  ordinance 
in  question  does  not  fall  within  that  cate- 
gory. Stated  in  its  most  comprehensive 
terms  by  the  highest  court  of  our  country, 
this  power  extends  not  only  to  regulations 
which  promote  the  public  health,  morals, 
and  safety,  but  to  those  which  promote  the 
public  convenience  or  the  general  prosperity. 
Eubank  v.  Richmond,  226  U.  S.  137,  142, 
67  L.  ed.  156,  158,  42  L.R.A.(N.S.)  112.3, 
33  Sup.  Ct.  Rep.  76,  Ann.  Cas.  1914B,  192, 
citing  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois, 
200  U.  S.  561,  60  L.  ed.  696,  26  Sup.  Ct. 
Rep.  341,  4  Ann.  Cas.  1175.  And  in  the 
same  connection  it  is  said,  on  the  authority 
of  another  case,  that  it  is  "the  most  essen- 
tial of  powers,  at  times  the  most  insistent, 
and  always  one  of  the  least  limitable  of  the 
powers  of  government."  District  of  Colum- 
bia T.  Brooke,  214  U.  S.  138,  149,  53  L.  ed. 
941,  945,  29  Sup.  Ct.  Rep.  580,  563. 

But  the  court  held  in  the  principal  case, 
reversing  the  supreme  court  of  Virginia, 
that  an  ordinance  of  the  city  of  Richmond, 
based  on  a  provision  of  its  charter  act  very 
similar  to  that  of  the  city  of  Charleston, 
and  tested  by  the  extreme  limits  of  the 
power,  namely,  the  public  convenience  and 
general  prosperity,  that  an  ordinance  which 
required  the  street  committee  on  request  in 
writing  of  the  ovners  of  two  thirds  of  the 
property  abutting  on  any  street  to  establish 
a  building  line  on  the  side  of  the  square  on 
which  their  property  fronts  to  be  not  less 
than  5  feet  nor  more  than  30  fe«t  from  the 
street  line,  was  an  unreasonable  exercise 
of  the  police  power,  inasmuch  as  it  au- 
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thorized  one  set  of  property  owners  to  con- 
trol the  property  rights  of  others,  and 
therefore  void.  The  court  did  not  think  it 
necessary  to  consider,  and  did  not  decide, 
the  power  of  the  city  to  establish  a  build- 
ing line  or  regulate  the  structure  or  height 
of  buildings,  and  with  reference  to  the  cases 
cited  for  this  proposition  said:  "The  ordi- 
nances or  statutes  which  were  passed  on 
had  more  general  foundation  and  a  more 
general  purpose,  whether  exercises  of  the 
police  power  or  that  of  eminent  domain." 

And  concluding  said  the  court:  "Nor 
need  we  consider  the  cases  which  distin- 
guish between  the  esthetic  and  the  material 
effect  of  regulations  the  consideration  of 
which  occupies  some  space  in  the  argument 
and  in  the  reasoning  of  the  cases." 

The  Virginia  court  had  held  that  the  pow- 
er delegated  and  sought  to  be  exercised  by 
the  ordinance  was  in  good  faith  and  a  valid 
exercise  of  the  police  power,  and  "in  the 
interest  of  the  health,  safety,  comfort,  or 
convenience  of  the  public,  and  for  the  bene- 
fit of  the  property  owners  generally  who  are 
affected  by  its  provisions;  and  that  the  en- 
actment tends  to  accomplish  all,  or  at  least 
some,  of  these  objects." 

The  Supreme  Court  of  the  United  States, 
in  reply,  said,  that  by  this  ordinance  "one 
set  of  owners  determine  not  only  the  ex- 
tent of  use,  but  the  kind  of  use  which  an- 
other set  of  owners  make  of  their  property. 
In  what  way  is  the  public  safety,  conven- 
ience, or  welfare  served  by  conferring  such 
power  t" 

In  Welch  v.  Bwasey,  193  Mass.  364,  372, 
23  L.R.A.(N.S.)  1160,  118  Am.  St.  Rep. 
623,  79  N.  E.  746,  a  case  involving  the 
power  of  Boston,  under  its  charter,  to  regu- 
late the  height  of  buildings,  and  to  divide 
the  city  into  districts  for  that  purpose,  and 
to  prescribe  different  rules  therefor  in  the 
several  districts,  all  in  the  interest  of  the 
safety  of  the  people,  the  court  said  of  the 
police  power  invoked:  "In  the  exercise  of 
the  police  power  the  legislature  may  regu- 
late and  limit  personal  rights  and  rights  of 
property  in  the  interest  of  the  public  health, 
public  morals,  and  public  safety.  Com.  v. 
Pear,  183  Mass.  242,  67  L.R.A.  936,  66 
N.  E.  719;  Com.  v.  Strauss,  191  Mass.  645, 
11  L.R.A.(N.S.)  968,  78  N.  E.  136,  6  Ann. 
Cas.  842;  California  Reduction  Co.  v.  Sani- 
tary Reduction  Works,  199  U.  S.  306,  318. 
50  L.  ed.  204,  209,  26  Sup.  Ct.  Rep.  100. 
With  considerable  strictness  of  definition, 
the  general  welfare  may  be  made  a  ground, 
with  others,  for  interference  with  rights  of 
property,  in  the  exercise  of  the  police  power. 
Com.  V.  Strauss,  ubi  supra." 

We  have  examined  all  the  judicial  deci- 
sions cited  by  the  Virginia  court  for  its 
conclusion  in  the  Eubank's  Case.    With  but 
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one  exception,  that  of  State  ex  rel.  Berger 
T.  Hurley,  73  Conn.  536,  48  Atl.  215,  none 
of  them  are  building-line  cases.  The  other 
decisions  involve  the  exercise  of  the  police 
power  in  other  classes  of  cases.  One  of 
them.  People  ex  rel.  Kemp  v.  D'Oench,  111 
N.  Y.  359,  361, 18  N.  E.  862,  involved  a  stat- 
ute of  the  legislature  regulating  the  height 
of  dwelling  houses  and  houses  used  as 
dwellings  for  more  than  one  family,  there- 
after to  be  erected  in  the  city  of  New  York. 
The  exact  question  in  that  case  was  whether 
hotel  buildings  fell  within  the  provision  of 
the  statute.  The  statute  was  held  to  be  a 
proper  police  regulation,  aa  applied  to  the 
city  of  New  York,  where  such  regulation 
was  necessary,  in  the  judgment  of  the  legis- 
lature, to  protect  the  lives  and  conduce  to 
the  health  of  the  occupants  of  such  houses  in 
a  thickly  populated  city,  but  that  such  stat- 
ute did  not  and  was  not  intended  to  apply 
to  a  hotel  building.  In  the  Connecticut  case 
the  relator  sought  mandamus  requiring  the 
building  commissioners  to  issue  to  her  a 
permit  to  build  in  front  of  or  beyond  a 
building  line,  which  had  existed  for  ten 
years  or  more  with  the  acquiescence  of  all 
parties.  It  will  appear  from  that  case  that 
the  statute  provided  for  some  proceeding  to 
be  had  beforehand  establishing  such  build- 
ing line,  and  the  contention  of  relator  was 
that  that  proceeding  was  defective  and  void. 
The  conclusion  of  the  court  was,  imder  the 
oircumstances,  that  relator's  right  to  a  per- 
mit was  open  to  grave  doubt,  and  that  for 
this  reason  a  peremptory  writ  of  mandamus 
ought  not  to  issue. 

Sections  118  and  128,  of  Freund  on  Police 
Power,  cited  by  the  Virginia  court,  .are  in 
point  only  in  so  far  as  they  relate  to  cases 
falling  within  the  general  police  power  of 
the  state.  The  sections  of  Mr.  Freund  par- 
ticularly applicable  to  the  case  at  bar,  where 
the  purposes  of  the  statute  and  ordinance 
are  esthetic,  and  not  to  provide  for  the  safe- 
ty, health,  and  morals  of  the  public  in  gen- 
eral, are  §§  180  and  181.  These  latter 
sections  say,  in  accordance  with  the  hold- 
ings of  the  courts  everywhere,  that  for  mere 
beauty  and  symmetry  of  the  streets,  or  for 
mere  esthetic  purposes,  having  no  reference 
to  the  safety,  health,  morals,  or  general  wel- 
fare of  the  community  at  large,  the  state 
may  not,  under  its  police  power,  regulate  or 
control  the  use  by  the  owner  of  private  prop- 
erty; that  such  right  of  regulation,  if  exer- 
cised at  all,  must  be  done  under  the  power 
of  eminent  domain,  and  within  constitution- 
al limitations  requiring  just  compensation 
to  be  paid  for  the  taking  or  damaging  of 
private  property.  This  is  the  rule  in  Mass- 
achusetts as  we  understand  the  decisions. 
In  Welch  v.  Swasey,  supra,  the  supreme 
court  of  Massachusetts  says  that  although 
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the  legislature  have  no  power  to  restrict  the 
use  of  private  property  for  purely  esthetic 
purposes,  yet  when  they  have  determined 
that  the  public  health  or  the  public  safety 
requires  the  limitation  of  the  height  of 
buildings  in  a  city,  in  exercising  the  police 
power  for  such  lawful  purposes  they  may 
also  consider  questions  of  taste  and  beauty. 
Counsel  in  the  case  at  bar  rely  on  McQuillin 
on  Municipal  Ordinances,  §§  32,  429,  430. 
In  §  32,  without  citing  any  authority,  Mr. 
McQuillin. does  say  that  a  municipality  un- 
der a  proper  grant  of  power  may,  by  ordi- 
nance, establish  on  certain  streets  building 
lines,  and  provide  that  a  certain  class  or 
character  of  buildings  shall  be  erected  in 
certain  districts.  It  will  be  found,  how- 
ever, we  think,  that  no  adjudged  case,  ex- 
cept the  Virginia  case,  reversed,  has  ever 
gone  so  far  as  to  hold  that  for  mere  esthetic 
purposes,  or  beauty  and  symmetry  of 
streets,  the  state  may  in  the  exercise  of  its 
police  power  alone  limit  the  owner  in  the 
use  of  his  private  property;  that  if  such  re- 
straint is  imposed  it  must  be  done  under 
the  power  of  eminent  domain,  and  not  ia 
the  exercise  of  the  police  power. 

Mr.  Dillon,  in  his  recent  fifth  edition  of 
his  work  on  Municipal  Corporations,  vol. 
2,  §  695,  says:  "Of  recoit  years,  in  response 
to  a  growing  demand  for  the  preservation  of 
natural  beauty  and  the  conservation  of  the 
amenities  of  the  neighborhood  resulting 
from  the  manner  in  which  it  has  been  laid 
out  and  built  upon,  legislatures  and  munic- 
ipalities have  sought,  by  statute  and  by 
ordinance,  to  prevent  the  encroachment  of 
undesirable  features,  unsightly  erections, 
and  obnoxious  trades.  This  legislation,  in- 
duced mainly  by  esthetic  considerations,  has 
given  rise  to  a  series  of  novel  questions  af- 
fecting the  legislative  power  of  both  the 
state  and  its  governmental  agent,  the  city. 
It  has  been  held  that,  for  esthetic  considera- 
tions and  to  promote,  the  popular  enjoy- 
ment and  advantages  derived  from  the  main- 
tenance of  a  public  park,  the  legislature 
may,  by  virtue  of  the  power  of  eminent  do- 
main and  upon  making  just  compensation, 
impose  restrictions  upon  the  manner  in 
which  property  abutting  on  the  park  may 
be  improved  and  used.  But  it  is  apparent 
that  restrictions  founded,  not  upon  the 
power  of  eminent  domain,  but  upon  the  ex- 
ercise of  the  police  power,  stand  upon  an- 
other basis,  and  several  cases  have  laid 
down  the  rule  that  by  virtue  of  the  police 
power  merely,  neither  the  legislature,  nor 
the  city  council  exercising  delegated  power 
to  legislate  by  ordinance,  can  impose  re- 
strictions upon  the  use  of  private  property 
which  are  induced  solely  by  esth^ic  con- 
siderations, and  have  no  other  relation  to 
the  health,  safety,  convenience,  comfort,  or 
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welfare  of  the  city  and  its  inhabitants. 
The  law  on  this  point  is  undergoing  develop- 
ment, and  perhaps  cannot  be  said  to  be 
conclusively  settled  as  to  the  extent  of  the 
police  power." 

We  think  this  section  from  Mr.  Dillon 
contains  a  fair  statement  of  the  present 
status  of  the  law  on  the  subject.  The  ques- 
tion of  the  extent  of  this  police  power  has 
several  times  been  presented  in  what  are 
known  as  the  bill  or  sign  board  cases,  and 
generally  U  has  been  held  that  laws  and 
ordinances  operating  to  control  the  height 
of  bill  or  sign  boards,  and  the  distance  from 
the  street  or  street  lines,  based  merely  on 
esthetic  grounds,  and  having  no  reference  to 
their  safety,  could  not  be  sustained  under 
the  police  power  of  the  state.  In  People  ex 
rel.  Wineburgh  Adv.  Co.  v.  Murphy,  195 
N.  Y.  126,  21  L.R.A.(N.S.)  735,  88  N.  E. 
17,  it  is  held  that  an  ordinance  which  pur- 
ports to  legislate  for  public  safety  must 
tend  in  some  appreciable  way  to  that  end. 
Unless  there  is  a  substantial  connection  be- 
tween the  assumed  purpose  and  the  end  to 
be  accomplished,  such  ordinance  is  unen- 
forceable. In  Rochester  v.  West,  164  N.  Y. 
510,  53  L.R.A.  548,  79  Am.  St.  Rep.  659,  58 
N.  E.  673,  the  charter  of  the  municipality 
authorized  an  ordinance  prohibiting  the 
erection  of  billboards  exceeding  6  feet  in 
height,  except  with  the  permission  of  the 
common  council.  Construing  an  ordinance 
passed  in  pursuance  of  the  charter,  the  New 
Y'ork  court  said:  "We  think  this  statute 
conferred-  upon  the  common  council  of  the 
city  authority  to  regulate  boards  .  .  . 
80  far,  at  least,  as  such  regulation  was 
necessary  to  the  safety  or  welfare  of  the 
inhabitants  of  the  city,  or  persons  passing 
along  its  streets." 

This  object  was  clearly  within  the  police 
power.  Neither  the  charter  nor  the  ordi- 
nance prohibited  the  erection  of  signboards 
or  billboards  over  -6  feet  in  height  abso- 
lutely, but  only  without  permission  of  coun- 
cil, and  the  regulation  of  council  was  limit- 
ed to  public  safety.  To  the  same  effect  is 
Varney  &  Green  v.  Wiliams,  155  Cal.  318, 
21  L.R.A.{N.S.)  741,  132  Am.  St.  Rep. 
88,  100  Pac.  867.  And  in  the  leading  case 
of  City  of  Passaic  v.  Paterson  Bill  Posting, 
Adv.  &  Sign  Painting  Co.  72  N.  J.  L.  285, 
111  Am.  St.  Rep.  676,  62  Atl.  287,  5  Ann. 
Cas.  995,  it  was  distinctly  decided  that  "a 
city  ordinance  requiring  that  sign  or  bill 
boards  shall  be  constructed  not  less  than  10 
feet  from  the  street  line  is  a  regulation  not 
reasonably  necessary  for  the  public  safety, 
and  cannot  be  justified  as  an  exercise  of 
the  police  power." 

The  opinion  in  that  case  cites  the  leading 
decisions  on  the  subject,  including  some  of 
those  already  cited  in  this  opinion. 
L.R.A.1915C. 


Our  conclusion  is,  that  under  the  present 
status  of  the  law,  and  considering  the  pres- 
ent conditions  as  to  population  existing  in 
the  cities  of  our  state,  we  should  not  go 
counter  to  the  great  weight  of  authority  and 
take  advanced  ground  on  the  question  of 
the  police  power  to  regulate  and  control  the 
use  of  private  property,  based  on  mere  es- 
thetic ground,  and  having  no  reasonable  ref- 
erence to  the  safety,  health,  morals,  and 
general  welfare  of  the  people  at  large. 

Whether  without  having  made  provision 
for  condemnation  or  compensation  for  dam- 
ages to  the  property  taken  or  injured,  and 
without  providing  for  such  condemnation 
and  compensation,  the  charter  and  ordi- 
nance of  the  city  of  Charleston  is  void  as 
an  exercise  of  the  power  of  eminent  domain, 
as  already  stated,  we  need  not  decide,  and 
we  leave  this  question  open  for  further  con- 
sideration when  a  case  shall  be  presented 
calling  for  such  decision. 

For  the  foregoing  reasons  we  are  of  opin- 
ion that  the  peremptory  writ  awarded  on  a 
former  day  of  the  term  was  properly  di- 
rected. 
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IJtbel  —  false  statement  in  affidavit  sup- 
porting motion  for  new  trial. 

A  statement  in  an  aflidavit  supporting 
a  motion  for  new  trial  in  an  action  by  a 
widow  to  recover  damages  for  the  death 
of  her  husband,  charging  illicit  relations 
between  herself  and  a  material  witness  in 
support  of  her  claim,  is  absolutely  privi- 
leged, and  will  not  support  an  action  for 
libel,  although  absolutely  false. 

(February  24,  1914.) 

Note.  ^  TAbel  and  slander:  privilege  a» 
to  defnmatorjf  atatements  in  teatltnony 
or  affidavits  to  be  used  in  progress 
of  case. 

This  note  does  not  include  statements, 
complaints,  or  affidavits  made  in  institut- 
ing proccodings. 

Generally,  as  to  libel  by  defamatory 
words  in  pleading,  see  notes  to  Randall  v. 
Hamilton,  22  L.R.A.  640,  and  Kemper  v. 
Fort,  13  L.R.A.(N.S.)   820. 

As  to  whether  publication  of  pleadings  or 
other  papers  before  any  hearing  has  been 
had  thereon  is  privileged,  see  notes  to  Nixon  ; 
V.  Dispatch  Printing  Co.  12  L.R.A.  (N.S.)  • 
188;     Byers    v.    Meridan    Printing    Co.    38 
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A  PPEAL  by  plaintiff  from  an  order  of  the 
I\.  Circuit  Court  for  Douglas  County  sus- 
taining a  demurrer  to  the  complaint  in  an 
action  to  recover  damages  for  an  alleged 
libel.    A£Brmed. 


Statement  by  Timlin,  J.: 

The  appeal  is  from  an  order  sustaining 
a  demurrer  to  the  complaint.  The  com- 
plaint, in  substance,  set  forth  that  on 
May  13,  1007,  the  husband  of  plaintiff, 
while  in  the  employment  of  defendant, 
-was  killed  in  consequence  of  defendant's 
negligence;  that  she  brought  an  action 
against  the  defendant  for  damages  un- 
der the  death  statute,  and  recovered  af- 
ter a  trial  in  which  she  was  a  witness  in 


her  own  behalf  with  reference  to  formal 
and  uncontested  points,  and  in  which  an 
employee  of  the  defendant  named  Harty  was 
called  as  a  witness  by  and  for  the  plaintiff, 
and  gave  relevant  and  material  testimony 
tending  to  establish  the  liability  of  defend- 
ant. After  verdict  for  the  plaintiff  defend- 
ant moved  for  a  new  trial  on  six  specified 
grounds,  three  relating  to  errors  of  law 
by  the  court  and  the  other  three  somewhat 
general  and  ambiguous,  namely,  because  the 
verdict  was  contrary  to  law,  because  the 
verdict  was  contrary  to  the  evidence,  and 
because  the  verdict  was  for  excessive  dam- 
ages. Attached  to  and  made  part  of  the 
motion  papers  was  an  affidavit  of  one 
Sandager,  a  detective  in  the  employment  of 
defendant,  made  on  July  23,  1908,  contain- 


L.R.A.(N.S.)  913,  and  Lundin  v.  Post  Pub. 
Co.  52  L.R.A.(N.S.)  207. 

As  to  privilege  of  informal  communica- 
tion with  respect  to  criminal  charge,  see 
notes  in  32  L.R.A.(N.S.)  740,  and  4  L.R.A. 
(X.S.)    149. 

For  privilege  as  to  grand  jury  proceed- 
ings, see  note  to  Boston  v.  Washington,  A. 
&  Mt.  V.  R.  Co.  32  L.R.A.(N.S.)    785. 

As  to  what  court  proceedings  privilege 
attaches,  see  Meriwether  v.  Publishers: 
George  Knapp  &,  Co.  16  L.R.A.(N.S.)  953, 
and  note. 


General  rules;   revelant  statements;    abso- 
lute privilege. 

The  general,  if  not  in  fact  the  universal, 
rule  in  regard  to  the  privilege  of  a  wit- 
ness to  immunity  from  liability  for  defama- 
tory matter  contained  in  affidavits,  deposi- 
tions, or  testimony  in  judicial  proceedings 
is  the  one  adopted  in  Keeley  v.  Gbeat 
NoBTHEBN  R.  Co.,  that  the  privilege  is  abso- 
lute if  the  statements  complained  of  are 
pertinent  and  material  to  the  matter  under 
inquiry,  even  though  they  are  in  fact  false 
and  made  maliciously.  Eendrix  t.  Daugh- 
try,  3  Ga.  App.  481,  60  S.  E.  206 ;  Burdette 
V.  Argile,  94  III.  App.  171  (obiter);  Mc- 
Davitt  V.  Boyer,  169  III.  475,  48  N.  E.  317; 
Cooley  V.  Galyon,  109  Tenn.  1,  60  L.R.A. 
139,  97  Am.  St.  Rep.  823,  70  S.  W.  607; 
Laing  v.  Mitten,  185  Mass.  233,  70  N.  E. 
128;  Crecelius  v.  Bierman,  59  Mo.  App. 
613;  Lamberson  v.  Long,  66  Mo.  App.  253; 
Carrington  v.  Russell,  Rap.  Jud.  Quebec, 
42  C.  S.  71,  4  D.  L.  R.  675;  Honan  v.  Par- 
sons, 13  Quebec  Pr.  Rep.  363. 

This  is  true  although  the  libelous  state- 
ments were,  made  concerning  persons  who 
were  not  parties  to  the  proc^ing.  Cooley 
v.  Galyon,  109  Tenn.  1,  60  L.R.A.  139,  97 
Am.  St.  Rep.  823,  70  S.  W.  607. 

For  earlier  cases  sustaining  the  rule  that 
the  testimony  of  a  witness  which  is  perti- 
nent is  absolutely  privileged,  see  note  to 
Cooper  V.  Phipps,  22  L.R.A.  836. 

While  numerous  expressions  may  be  found 
in  the  eases  to  the  effect  that  there  is  a 
L.R.A.1915C. 


rule  that  the  testimony  of  witnesses  or 
affidavits  and  depositions  to  be  used  in  judi- 
cial proceedings  are  absolutely  privileged, 
whether  relevant  or  irrelevant,  they  gen- 
erally state  that  the  rule  exists  in  some 
other  jurisdiction,  or  they  occur  in  cases 
where  the  adoption  of  such  a  rule  is  not 
necessary  to  the  decision.  It  is  doubtful 
if  any  of  the  courts  have  clearly  and  defi- 
nitely adopted  such  a  rule. 

Thus,  in  Perry  v.  Perry,  153  N.  C.  266, 
31  L.R.A.(N.S.)  880,  69  S.  E.  130,  state- 
ments made  in  an  affidavit  filed  in  opposi- 
tion to  a  motion  to  charge  an  executor  with 
the  costs  of  a  previous  suit,  that  the  testi- 
mony of  plaintiff  in  the  former  action  was 
"false  in  the  start,  and  fraudulent  in  the 
manner  in  which  it  was  attempted  to  be 
established,"  and  that  plaintiff's  claim  was 
"essentially  unjust,  dishonest,  and  unlaw- 
ful," were  held  to  be  absolutely  privileged, 
even  though  false  and  made  maliciously. 
Whether  the  court  intended  to  decide  that 
the  words  used  were  absolutely  privileged 
because  relevant  to  the  matter  under  con- 
sideration, or  be<».use  the  testimony  of  a 
witness  is  absolutely  privileged,  whether 
relevant  or  jiot,  is  not  clear,  for  it  refers, 
for  a  statement  of  the  law  on  that  question, 
to  two  earlier  decisions  of  the  court,  neither 
of  which  is  within  the  scope  of  the  present 
note,  one  of  which  apparently  is  based  upon 
the  rule  that  statements  made  in  judicial 
proceedings  are  privileged  if  relevant,  while 
the  other,  in  an  obiter  statement,  classes 
everything  said  by  a  witness  in  the  box  as 
being  absolutely  privileged,  the  same  as 
words  used  in  debate  in  Congress  or  the 
legislature. 

^In  Chambliss  v.  Blau,  127  Ala.  86,  28 
So.  602,  in  which  a  statement  made  by  de- 
fendant while  testifying  in  a  prosecution 
of  plaintiff  for  larceny  of  his  fodder,  that 
plaintiff  stole  the  fodder,  followed  by  testi- 
mony which  showed  conversion  rather  than 
larceny,  was  held  to  be  privileged,  the  court 
approves  a  text  writer's  statement  that  tes- 
timony of  a  witness  should  be  absolutely 
privileged  regardless  of  its  relevancy;  but 
obviously  the  adoption  of  tliat  rule  was  not 
necessary  to  the  decision,  inasmuch  as  the 
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ing  false,  defamatory,  and  libelous  matter 
with  reference  to  plaintiff  therein  set  forth, 
reflecting  upon  the  chastity  of  the  plaintiff. 
It  is  averred  that  this  afSdavit  and  the 
statement  above  referred  to  were  wholly  and 
entirely  immaterial,  irrelevant,  and  not  per- 
tinent to  any  issues  involved  in  said  action 
or  on  said  motion  for  said  new  trial,  and 
that  said  affidavit  and  statements  were  not 
material,  pertinent,  or  relevant  to  any  mat- 
ter or  subject  in  said  action,  or  considered, 
or  proper  to  be  considered,  on  said  motion, 
and  that  neither  said  affidavit,  nor  any  of 
the  statements  therein  contained,  nor  any 
of  the  statements  quoted  therefrom,  were 
proper  to  be  used  or  filed  in  said  action  or 
upon  said  motion,  which  facts  were  well 
known  to  the  defendant  and  its  attorneys 


and  counsel  at  and  prior  to  the  time  of 
maldng  and  filing  said  affidavit  and  state- 
ments. The  defendant,  acting  by  and 
through  its  attorneys  at  the  hearing  of  the 
motion  for  a  new  trial,  in  the  presence  of 
the  circuit  judge  and  others,  read  said  af- 
fidavit and  statements  in  open  court.  The 
presiding  judge  filed  an  order  in  said  court 
denying  defendant's  motion  for  a  new  trial, 
which  order  contained  the  following  state- 
ment: "The  affidavits  of  Zearfoss,  Barr, 
and  Sandager  presented  by  defendant's 
counsel,  in  the  opinion  of  this  court,  are 
improper  and  ought  not  to  be  considered, 
and  they  are  not  considered  on  the  decisions 
of  the  several  motions."  This  order  and  the 
decision  of  the  circuit  judge  were  affirmed 
by  the  supreme  court  of  this  state  on  the 


statement  complained  of  was  clearly  rele- 
vant. 

A  statement  by  k  defendant  in  a  suit, 
while  testifying  as  a  witness,  that  allega- 
tions of  the  complaint  and  statements  of 
plaintiff  while  testifying  as  a  witness  were 
knowingly  false,  was  held  to  be  absolutely 
privileged  in  Sebree  v.  Thompson,  126  Ky. 
223,  11  LJl.A.(N.S.)  723,  103  S.  W.  374, 
lo  Ann.  Cas.  770.  In  the  course  of  its 
opinion  the  court  approves  what  it  consid- 
ers to  be  the  English  rule,  i.  e.,  that  a 
witness  is  privile^d  in  his  statements  re- 
gardless of  whether  they  are  relevant  or 
irrelevant  to  the  matter  luder  considera- 
tion, but  points  out  that  the  answers  of 
defendant  upon  which  the  -suit  was  based 
were  in  fact  relevant,  so  that  they  were 
privileged  under  what  it  terms  the  modified 
rule,  that  proceedings  in  a  court  of  justice 
are  privileged  only  when  they  are  relevant. 

For  English  cases  upon  this  question  see 
the  note  to  Cooper  v.  Phipps,  supra.  The 
case  of  Kennedy  v.  Billiard,  cited  therein,  in 
holding  that  the  testimony  of  a  witness  is 
absolutely  privileged  whether  relevant  or 
irrelevant,  went  somewhat  further  than  was 
necessary  to  a  decision  of  the  case,  and  evi- 
dently was  using  the  word  "relevancy"  in 
the  narrow  sense  in  which  it  is  used  in 
considering  whether  testimony  is  admissible 
as  evidence.  And  in  Dawlcins  v.  Rokeby, 
also  cited,  the  lord  chancellor  expressly 
states  that  it  was  not  denied  that  the  state- 
ments in  question  related  to  the  matter 
under  inquiry. 

Irrelevant   statements;    qualified    privilege. 

Statements  of  witnesses  which  are  not 
pertinent  and  material  are  only  qualifiedly 
privileged,  and  immunity  from  the  legal 
consequences  of  their  being  libelous  depends 
upon  their  being  made  in  good  faith.  Lam- 
berson  v.  Long,  60  Mo.  App.  253;  Crecelius 
V.  Bierman,  69  Mo.  App.  S13;  Buschbaum 
v.  Heriot,  5  Ga.  App.  521,  63  S.  E.  645; 
Honan  v.  Parsons,  13  Quebec  Pr.  Rep.  363. 

For  other  cases  to  the  effect  that  irrele- 
vant testimony  of  a  witness  is  only  quali- 
fiedly   privileged,    see    note    to    Cooper    v. 
Phipps,  22  L.R.A.  836. 
L.R.A.1915C. 


Showing  of  relevancy  required. 

The  pertinency  and  materiality  which  will 
suffice  to  create  immunity  are  not  neces- 
sarily of  as  high  a  degree  as  that  which  is 
required  to  render  matter  admissible  as  evi- 
dence, and,  in  general,  it  may  be  said  that 
such  immunity  will  arise  if  the  witness  has 
reasonable  ground  for  thinking  his  state- 
ments are  material.  And  if  they  are  made 
in  answer  to,  and  are  fairly  responsive  to, 
questions  put  to  the  witness,  the  courts  will 
not  require  him  to  determine  whether  or 
not  they  are  relevant  and  material. 

Thus,  in  Acre  t.  Starkweather,  118  Mich. 
214,  76  N.  W.  379,  statements  made  by  a 
witness  upon  cross-examination  as  to  the 
reason  for  the  opinion  he  had  just  given  a& 
a  witness,  that  plaintiff's  reputation  for 
truth  and  veracity  was  t>ad,  that  "he  is  a 
thief;  he  has  stole  my  paint  clothes,  paint 
brushes,  and  part  of  a  harness," — were  held 
to  be  privileged.  The  court  said :  "The  wit- 
ness, who  is  not  a  lawyer,  is  not  cognizant 
of  the  rules  of  law,  and  cannot,  for  himself, 
readily  determine  the  materiality  or  respon- 
siveness or  pertinency  of  his  answers.  He 
is  unfamiliar  with  the  rules  of  evidence. 
Public  policy  requires  that  he  should  not 
be  trammeled  with  fear  of  a  prosecution  for 
slander.  The  question  Was  a  general  one. 
It  cannot  be  said  that  it  is  unnatural  tha,t 
the  witness  should  believe  that  this  affected 
his  reputation  in  the  community.  The  rule 
is  not  so  hard  as  to  say  that  the  witness, 
in  reply  to  a  general  question,  where  he 
is  not  cautioned  by  court  or  counsel,  must, 
at  his  peril,  determine  the  materiality  and 
responsiveness  of  the  question." 

In  Baggett  v.  Grady,  154  N.  C.  342,  70 
S.  £.  618,  where  the  libelous  matter  was 
contained  in  affidavits  which  defendant  sub- 
mitted to  the  supreme  court  "in  obedience 
to  its  mandate  in  a  proceeding  before  it  to 
determine  plaintiff's  fitness  to  be  admitted 
to  the  bar,  it  was  held  that  the  affidavits 
were  absolutely  privileged,  because  made 
and  used  in  a  proceeding  before  a  court, 
relevantly  to  the  inquiry,  and  while  in 
the  determination  thereof,  the  same  having 
been  called   for   by   the   court.     The   court 
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appeal  of  the  defendant  therefrom.  The 
statements  contained  in  said  affidavit  and 
quoted  were  wholly  and  entirely  false,  and 
this  fact  was  well  known  to  the  defendant 
at  and  prior  to  the  time  of  filing  and  read- 
ing of  said  affidavit.  On  the  day  the  af- 
fidavit was  presented  and  filed  in  the  cir- 
cuit court,  plaintiff  caused  to  be  served  on 
the  defendant  a  notice  in  writing,  advising 
the  defendant  of  the  filing  of  said  libelous 
affidavit  and  statements  by  its  said  attor- 
neys, but  the  defendant  failed  and  n^- 
lected  to  take  any  action  of  any  kind 
disapproving  of  the  conduct  of  its  said  at- 
torneys and  counsel,  or  in  any  manner  dis- 
affirming or  repudiating  such  conduct  or 
such  libelous  stotements,  but  on  the  other 
hand,  after  receipt  of  this  notice  by  and 


through  its  attorneys,  caused  and  procured 
said  affidavit  containing  the  alleged  lib&Ioiu 
statements  to  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court  for  Eau  Claire 
county,  and  thereafter  to  be  filed  with  the 
clerk  of  the  supreme  court  of  the  state  of 
Wisconsin,  and  failed  and  neglected  to  make 
any  effort  or  request  to  withdraw  from  the 
files  said  affidavit  and  such  statements 
therein  contained.  It  is  further  averred 
that  the  acts  and  conduct  of  said  Sandager 
and  of  said  attorneys  were  fully  ratified, 
approved,  and  confirmed  by  the  defendant, 
and  that  the  said  acts  and  conduct  were 
malicious,  vindictive,  and  with  the  inten- 
tion and  for  the  purpose  of  injuring,  dam- 
aging, and  destroying  the  good  name  and 
reputation  of  the  plaintiff,  and  to  cause  her 


said:  "They  were  strictly  relevant  to  the 
matter  under  consideration,  but  in  this 
respect  the  privilege  of  a  witness  extends 
beyond  that  of  counsel;  for  it  is  not  the 
business  of  a  witness  to  consider  whether 
the  subject  under  inquiry  is  relevant  or  not. 
This  is  strictly  the  province  of  counsel  and 
of  the  court,  and  if  no  objection  is  made 
to  a  question,  or,  if  being  made,  is  over- 
ruled, it  is  the  duty  of  a  witness  to  assume 
that  it  is  relevant  and  to  answer  it;  and 
for  his  answer,  when  responsive  to  the  ques- 
tion, he  cannot  be  held  liable  in  a  civil 
suit." 

When  the  alleged  libelous  matter  is  made 
in  direct  response  to  questions  propounded, 
and  no  objection  is  made  that  the  questions 
are  immaterial,  nor  any  motion  made  to 
strike  out  the  testimony,  its  materiality  is 
admitted,  and  no  recovery  for  slander  can 
be  based  upon  it.  Hendrix  v.  Daughtry,  3 
Ga.  App.  481,  60  S.  E.  208;  Cooley  v.  Gal- 
yon,  109  Tenn.  1,  60  L.R.A.  130,  97  Am. 
St.  Fep.  823,  70  S.  W.  607. 

In  Buschbaum  v.  Heriot,  5  6a.  App.  521, 
63  S.  E.  645,  the  court  said:  "We  hold 
that  the  fact  that  a  witness,  without  in- 

?uiry,  and  influenced  by  malice,  volunteers 
alse  testimony  defamatory  of  another,  the 
immateriality  of  which  is  apparent  to  any 
ordinary  mind,  is  such  a  circumstance  as 
places  the  testimony  of  the  witness  in  the 
class  of  conditional  privilege,  where  he  is 
no  longer  shielded  by  the  law,  unless  it  be 
made  to  appear  that  he  bona  fide  believes 
that  the  facts  stated  by  him  are  true,  and 
unless,  with  at  least  some  show  of  reason, 
he  is  of  the  opinion  that  his  testimony  is 
material.  What  we  have  said  relates  wholly 
to  such  testimony  as  is  immaterial,  and  not 
only  immaterial,  but  volunteered  by  the 
witness,  because,  in  a  case  where  the  tes- 
timony is  given  in  direct  response  to  a  ques- 
tion-propounded by  an  officer  of  the  court, 
the  witness  is  not  to  be  the  judge  of  the 
materiality  of  his  answer,  but  is  required 
to  answer  the  question  if  it  is  not  objected 
to  or  is  not  self-incriminatory." 

In  Baldwin  v.  Hutchison,  8  Ind.  App.  464, 
3S  N.  E.  711,  which  was  an  action  to 
recover  money  extorted  from  plaintiff  by 
L.R.A.1915C. 


defendant  on  threat  to  prosecute  plaintiff 
for  perjury  in  a  case  in  which  he  had  tes- 
tified that  defendant's  reputation  for  ve- 
racity was  bad,  and,  when  cross-examined 
by  defendant's  counsel,  further  stated  that 
he  had  heard  defendant  had  stolen  a  sheep, 
it  was  held  that  there  was  no  consideration 
for  the  payment  of  the  money,  as  plaintiff's 
statements  as  a  witness  under  the  circum- 
stances were  absolutely  privileged,  they  be- 
ing responsive  to  questions  put  to  him  by 
defendant's  counsel,  and  made  in  good  faiui 
under  a  belief  that  they  were  true. 


—necessity  for  alleging  irrelevancy. 

The  court  will  presume,  in  the  absence 
of  averment  to  the  contrary,  that  the  an- 
swers made  by  a  witness  are  within  the 
scope  of  the  inquiry,  pertinent  to  the  issue, 
and  honestly  believed  by  the  witness  to  be 
substantially  true,  although  they  were  in 
fact  false,  and  a  petition  which  does  not 
show  the  contrary  is  bad  on  demurrer. 
Emerman  v.  Bruder,  7  Ohio  S.  &  C.  P. 
Dec.  311,  5  Ohio  N.  P.  31. 

So,  in  Hibbard  v.  CuUen,  Rap.  Jud.  Que- 
bec, 3  C.  S.  463,  it  is  held  that  the  state- 
ments of  a  witness  are  privileged  if  he 
speaks  relevantly  to  the  cause  or  to  the 
circumstances  which  belong  to  it,  and  a 
declaration  for  slander  consisting  of  testi- 
mony of  a  witness,  which  fails  to  allege 
irrelevancy  as  to  the  case  in  which  defend- 
ant swore  or  to  the  circumstances  connected 
with  it,  is  bad  on  demurrer. 

And  in  Miller  v.  Gust,  71  Wash.  139,  127 
Pac.  845,  the  alleged  libel  was  published  in 
a  suit  for  divorce,  in  the  complaint  for 
which  the  wife  alleged  that  the  husband 
had  committed  adultery  with  a  woman 
whose  name  was  unknown,  an  affidavit  being 
subsequently  filed  alleging  that  plaintiff  was 
the  woman  referred  to  in  the  complaint.  It 
does  not  appear  from  the  report  of  the 
case  whether  the  affidavit  was  supplemen- 
tary to  the  pleading  or  was  filed  as  evi- 
dence, but  it  was  held  that,  inasmuch  as 
the  complaint  for  libel  did  not  allege  that 
the  libelous  matter  was  not  relevant  and 
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shame,  humiliation,  disgrace,  and  degrada- 
tion. It  is  also  averred  that  the  plaintiff 
has  always  been,  and  is  now,  a  woman  of 
chaste  character  and  of  good  reputation. 

Mr.  E.  £.  Collins  with  Messrs.  Dietrich 
A  Dietrich  for  appellant. 

Mr.  J.  A.  Marphy,  for  respondent: 

A  motion  for  a  new  trial  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence 
is  a  motion  addressed  to  the  sound  discre- 
tion of  the  court. 

McLimans  v.  Lancaster,  57  Wis.  297,  15 
N.  W.  194;  Collins  v.  Janesville,  117  Wis. 
415,  94  N.  W.  309;  Schlag  v.  Chicago,  M. 
&  St.  P.  R.  Co.  152  Wis.  165,  139  X.  W. 
756. 


The  affidavit  complained  of  was  6Icd  and 
used  before  the  court  in  the  ordinary  course 
of  judicial  proceedings,  concerning  a  matter 
which  the  court  had  jurisdiction  to  hear, 
was  absolutely  privileged  because  of  the  oc- 
casion, and  was  addressed  to  the  discretion 
of  the  court. 

Schlag  V.  Chicago,  M.  &  St.  P.  R.  Co. 
supra;  Ogders,  Libel  &  Slander,  p.  191; 
Revis  V.  Smith,  18  C.  B.  126,  25  L.  J.  C.  P. 
N.  S.  195,  2  Jur.  N.  S.  614,  4  Week.  Rep. 
506;  Townsliend,  Slander  &  Libel,  §§  221- 
223,  354;  Garr  v.  Sclden,  4  N.  Y.  91 ;  Gil- 
bert V.  People,  1  Denio,  41,  43  Am.  Dec. 
046;  Warner  v.  Paine,  2  Sandf.  103;  John- 
son V.  Brown,  13  W.  Va.  71;  McLaughlin 
V.  Cowley,  127  Mass.  316;  Newell,  Defama- 


pertinent  to  the  matter  under  discussion 
m  the  divorce  suit,  it  was  bad  on  demurrer. 
But  in  Bibb  v.  Crawford,  6  Ga.  App.  145, 
64  S.  £.  488,  it  is  held  that  the  defense 
of  privilege  is  affirmative  in  its  nature,  and 
can  be  raised  by  demurrer  only  when  all 
the  facts  essential  to  its  existence  appear 
in  the  petition,  so,  where  the  petition  mere- 
ly alleges  publication  of  an  affidavit  gen- 
erally, witnout  stating  that  it  was  pub- 
lished in  a  judicial  proceeding,  a  demurrer 
does  not  raise  the  question  of  privilege. 

Facts  illustrating  privilege. 

Where  the  libelous  matter  consisted  of 
an  affidavit  of  a  third  person,  filed  by  an 
attorney  (defendant  in  tiie  present  suit)  in 
fupoort  of  his  answer  to  a  petition  sworn 
to  by  plaintifT  as  agent  for  another,  to 
obtain  an  attachment  for  contempt,  which 
affidavit  stated  that  plaintilf's  character  was 
bad  and  from  that  character  affiant  would 
not  believe  him  under  oath,  it  was  held 
that,  for  the  purposes  of  the  inquirer,  plain- 
tiff was  a  witness  in  the  proceedmg,  and 
that  fact  rendered  legitimate  the  produc- 
tion of  impeaching  aihdavits  by  defendant 
in  behalf  of  his  client,  and  it  could  not  be 
held  that  he  abused  his  privilege  in  doing 
so.  Conley  v.  Key,  98  Ga.  115,  25  S.  E. 
914. 

.\n  affidavit  impeaching  the  veracity  of  a 
petitioner  for  injunction,  whose  oath  veri- 
fied the  petition,  is  pertinent  and  material, 
especially  when  the  allegations  of  fact  in 
the  petition  are  denied.  Buschbaum  v. 
Hcriot.  5  Ga.  App.  521,  63  S.  E.  645. 

Privilege  applies  to  matter  in  an  affi- 
davit to  be  used  as  evidence  in  a  trial,  the 
same  as  to  testimony  in  court.  Bibb  v. 
Crawford,  supra. 

The  unsworn  statement  to  the  jury,  made 
as  provided  for  by  statute  by  a  defendant 
in  a  criminal  trial,  that  plaintiff  testified 
against  him  falsely  because  of  ill  will  aris- 
ing from  defendant's  refusal  of  credit  to 
plaintiff  because  plaintiff  was  guilty  of  a 
criminal  offense  in  living  in  adultery  with 
a  negro  woman,  w^as  relevant  and  privileged. 
Nelson  v.  Davis,  9  Ga.  App.  131,  70  S.  E. 
599. 
L.K.A.1915C. 


In  McDavitt  v.  Boyer,  169  111.  475,  48 
N.  E.  317,  reversing  67  111.  App.  452,  it  was 
held  tliat  proof  of  remarks  by  defendant 
charging  plaintiff  with  perjury,  made  cither 
while  defendant  was  suing  out  a  warrant 
for  the  arrest  of  plaintiff  for  perjury,  or 
while  he  was  conducting  the  prosecution 
before  a  magistrate  on  that  charge,  both  as 
a  party  and  as  his  own  counsel,  or  while 
he  was  testifying  as  a  witness,  did  not 
prima  facie  show  malice,  but  that  the  re- 
marks were  privileged,  and  actual  malice 
must  be  affirmatively  shown. 

In  Rail  V.  Donnel'ly.  56  111.  .\pp.  42.),  an 
affidavit  by  a  third  party  stating  that  plain- 
tiff waa  nothing  more  than  a  common  pros- 
titute, made  and  presented  to  the  court  in 
resistance  to  plaintiff's  application  for  ali- 
mony and  attorneys'  fees  in  a  suit  by  her 
husband  for  divorce,  was  held  to  be  at*  least 
prima  facie  privileged,  and  not  actionable 
unless  express  malice  and  want  of  proba- 
ble cause  were  shown. 

In  McXabb  v.  Xeal,  88  III.  App.  571,  it 
was  held  that  alleged  slanderous  statements 
tending  to  prove  hereditary  insanity  in 
plaintiff,  mttde  during  an  inquest  *  into 
plaintiff's  insanity,  were  clearly  pertinent 
to  the  matter  being  investigated,  and  there- 
fore the  case  presented  was  far  inside  the 
line  of  complete  protection  for  the  witness. 

In  Stewart  v.  Hall,  83  Ky.  375,  the  al- 
leged libel  consisted  of  the  introduction  by 
cross-examination  into  plaintiffs'  deposi- 
tion, taken  to  be  used  in  a  suit  between  two 
factions  of  a  church,  of  an  article  which 
had  been  published  in  a  religious  paper,  and 
the  subsequent  incorporation  of  the  depo- 
sition in  counsel's  brief,  which  it  was  the 
practice  to  file  in  the  trial  court  before  the 
hearing.  This  suit  for  libel  was  brought 
against  the  plaintiffs  in  that  suit  and  their 
counsel,  and  it  was  held  that  the  matter 
was  privileged  because  it  was  used  in  good 
faith,  though  on  final  judgment  it  was 
stricken  out  of  the  record  as  incompetent 
evidence. 

If  a  person  maliciously  and  without  prob- 
able cause  makes  an  affidavit  containing 
litielous  matter  consisting  of  a  charge  oi 
perjury  in  a  former  suit,  and,  without  any 
legitimate  reason   for   making  the  charge^ 
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tion,  Slandffl  4  Libel,  p.  423;  Terry  v.  Fel- 
lows, 21  La.  Ann.  375;  Calkins  v,  Sumner, 
13  Wis.  193,  80  Am.  Dec.  738;  Larkin  v. 
Noonan,  19  Wis.  82;  Schultz  t.  Strauss, 
127  Wis.  325,  106  N.  W.  1006,  7  Ann.  Caa. 
528;  Hoar  T.  Wood,  3  Met.  193;  Stewart 
V.  Hall,  88  Ky.  375;  Hartsock  v.  Reddjck, 
6  Blackf.  255,  38  Am.  Dec.  141;  Rainbow 
V.  Benson,  71  Iowa,  301,  32  N.  W.  352; 
Bartlett  v.  Christhilf,  69  Md.  219,  14  Atl. 
518;  Suydam  v.  Moffat,  1  Sandf.  459;  Doyle 
V.  O'Doherty,  Car.  &  M.  418;  Bibb  v.  Craw- 
ford, 6  Ga.  App.  145,  64  S.  E.  488;  Busch- 
baum  T.  Heriot,  5  Ga.  App.  521,  63  S.  £. 
645;  Smith  v.  Kerr,  1  Edm.  Sel.  Gas.  190; 
Lawson  v.  Hicks,  38  Ala.  279,  81  Am.  Dec. 
49;  HoUis  t.  Meux,  69  Cal.  625,  58  Am. 


Dec.  674,  11  Pac.  248;  Aylesworth  v.  St. 
John,  25  Hun,  15C;  Lea  v.  WTiite,  4  Sneed, 
111;  Jennings  v.  Paine,  4  Wis.  358;  Ball  y. 
Rawlcs,  93  Cal.  228,  27  Am.  St.  Rep.  174, 
28  Pac.  937;  Wright  v.  Lothrop,  149  Mass. 
385,  21  N.  E.  963;  Laing  v.  Mitten,  185 
Mass.  233,  70  N.  E.  128;  Morrow  v.  Wheeler 
&  W.  Mfg.  Co.  165  Mass.  349,  43  N.  E.  105; 
Burke  v.  Ryan,  36  La.  Ann.  951. 

Timlin,  J.,  delivered  the  opinion  of  the 
court: 

The  demurrer  must  be  taken  to  admit 
the  good  character,  chastity,  and  good  repu- 
tation of  the  plaintiff,  and  the  falseness  of 
the  accusations  against  her  contained  in 
the  affidavit  of  Sandager,  also  the  agency  of 


files  it  in  a  suit  to  which  he  is  not  a  party, 
to  support  a  motion  for  a  new  trial,  he 
will  be  liable  for  damage  resulting  from 
the  libel.  Kelly  t.  Lafitte,  28  La.  Ann. 
435. 

Where  it  distinctly  appeared  that  noth- 
ing was  claimed  by  reason  of  a  memoran- 
dum or  indorsement  on  a  note,  and  that  it 
therefore  was  immaterial  who  made  it  or 
how  it  came  to  be  made,  defendant's  char- 
acterization of  the  writing  as  a  forgery, 
not  being  material  nor  made  in  response 
to  questions,  was  only  qualifiedly  privileged, 
and  whether  he  believed  on  reasonable 
grounds  that  his  statement  was  pertinent 
was  a  question  of  fact  for  the  jury.  Crece- 
lius  V.  Bierman,  59  Mo.  App.  513. 

A  letter  produced  and  read  in  a  trial  be- 
fore a  referee,  being  material  and  relevant 
to  the  matter  under  consideration,  is  privi- 
leged. Woodman  v.  Kidd,  25  App.  Div. 
254,  49  N.  Y.  Supp.  301. 

In  Beggs  V.  McCrea,  62  App.  Div.  30,  70 
N.  Y.  Supp.  864,  which  was  an  action  for 
libel  based  upon  an  affidavit  made  by  de- 
fendant in  a  proceeding  in  surrogate's  court 
for  the  removal  of  plaintiff  as  testamentary 
trustee,  it  appeared  that  the  attorney  re- 
tained to  make  application  for  the  removal 
of  plaintiff  secured  from  defendant,  who 
was  a  director  of  a  bank  from  which  plain- 
tiff had  borrowed  money  and  failed  to  repay 
it,  an  affidavit  to  the  effect  that  plaintiff 
was  insolvent  and  was  not  a  fit  person  to 
act  as  trustee  of  an  estate.  It  was  held 
that  the  affidavit  was  not  irrelevant,  and 
that  defendant  was  not  deprived  of  the 
privilege  extended  to  a  person  making  an 
affidavit  used  in  a  judicial  proceeding,  by 
the  fact  that  he  made  it  without  first  requir- 
ing that  proceedings  he  instituted  to  have 
his  deposition  taken. 

Testimony  honestly  given  in  a  suit  for 
Blander,  of  the  circumstances  connected  with 
the  utterance  of  the  slanderous  words,  for 
the  purpose  of  mitigating  the  damages,  can- 
not be  urged  as  a  malicious  repetition  of  the 
s'ander.  Thompson  v.  McCready,  194  Pa. 
32,  45  Atl.  78. 

On  an  issue  as  to  the  damages  sustained 
by  delay  of  building  operations  t)ecause  of 
injunction  proceedings,  where  it  was  shown 
L.R.A.1915C. 


that  the  contractor  demanded  additional 
pay  for  increased  cost  of  the  building  be^ 
cause  of  the  delay,  and  it  was  shown  that 
plaintiff,  another  contractor,  had  offered  to 
construct  the  building  for  the  original  con- 
tract price,  testimony  that  plaintiff  was 
not  a  reliable  contractor,  and  was  not  re- 
sponsible financially,  was  pertinent  and 
therefore  privileged.  Cooley  v.  Galvon,  109 
Tenn.  1,  60  L.E.A.  139,  97  Am.  St.  Rep. 
823,  70  8.  W.  607. 

In  Renaud  v.  Guenette,  Rap.  Jud.  Quebec 
26  C.  S.  310,  though  the  action  was  for 
malicious  prosecution,  the  court  consid- 
ered the  right  of  plaintiff  to  recover  dam- 
ages for  defamatory  words  used  by  defend- 
ant as  a  witness,  and  said:  "The  defendant 
was  unexpectedly  called  upon  to  give  tes- 
timony as  to  the  character  of  the  plain- 
tiff's hotel,  and  he  said  under  oath  wliat 
he  honestly  believed  to  be  the  case.  The 
law  clearly  protects  him  from  any  respon- 
sibility for  what  he  stated  under  such  cir- 
cumstances." 

In  Cote  v.  Deneau,  Rap.  Jud.  Quebec  19 
B.  R.  2^2,  where  the  defamatory  statement 
was  made  to  plaintiff,  an  attorney,  while 
the  latter  was  examining  defendant,  in 
answer  to  a  question  tending  to  discredit 
defendant  as  a  witness,  although  the  court 
refused  to  formally  hold  that  the  answer 
was  a  pertinent  statement,  it  held  that  the 
witness  did  not  act  with  such  malice  or  go 
so  far  out  of  his  way  to  find  an  insult 
to  cast  upon  plaintiff  as  to  have  forfeited 
the  immunity  accorded  to  a  witness. 

In  Watson  v.  Jones  [1006]  A.  C.  480,  4 
B.  R.  C.  934,  74  L.  J.  P.  C.  N.  S.  151,  93 
L.  T.  N.  S.  489,  3  Ann.  Gas.  124,  testimony 
in  a  suit  for  separation  on  the  ground  of 
cruelty,  brought  by  plaintiff  against  her 
husband,  which  was  given  by  defendant,  a 
physician,  to  the  effect  that,  when  called 
in  consultation  professionally  by  plaintiff, 
he  ascertained  that  she  was  pregnant,  and 
that  she  and  her  family  were  apparently 
bent  upon  inducing  premature  labor  so  as 
to  free  plaintiff  of  any  permanent  reminder 
of  the  marriage,  and,  if  possible,  upon  ob- 
taining a  separation, .  was  held  to  be  privi- 
leged. R.  L.  S. 
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the  defendant's  attorneys  for  defendant  in 
procuring  and  filing  tbig  affidavit,  and  the 
ratification  by  defendant  of  their  acts  in 
so  doing,  by  neglect,  after  notice,  to  take 
any  action  to  withdraw  or  repudiate  said 
affidavit  or  the  libelous  statements  therein 
contained.  On  the  other  hand,  it  cannot  be 
taken  to  admit  the  pleader's  conclusions 
that  the  affidavit  and  its  contents  were  ir- 
relevant, because  the  facts  upon  which  such 
conclusions  are  based  are  set  forth  in  the 
complaint.  The  case  is,  from  one  view  point, 
well  calculated  to  arouse  sympathy  for  the 
plaintiff  and  indignation  against  the  de- 
fendant. The  latter,  upon  motion  for  a 
new  trial  in  the  personal  injury  action  re- 
ported in  139  Wis.  448,  121  N.  W.  167,  pre- 
sented the  affidavits  of  Zearfoss  and  Barr, 
and  that  of  its  detective  Sandager,  the  first 
two  suggesting  that  one  Harty,  a  witness 
for  the  plaintiff  in  that  action,  upon  whose 
testimony  the  verdict  largely  rested,  was 
a  liar  and  perjurer,  and  the  third  charg- 
ing that  he  was  a  self-confessed  thief,  but 
also  containing,  among  other  things,  action- 
able aspersions  upon  the  chastity  of  plain- 
tiff, resting  upon  the  hearsay  statements  of 
this  man  Harty,  whose  sworn  testimony 
they  at  the  same  time  contended  was  un- 
worthy of  belief.  These  hearsay  statements 
were  supplemented  by  a  somewhat  vague 
statement  of  the  detective  Sandager.  But 
sympathy  and  indignation  are  emotions 
which  must  be  laid  aside  in  the  decision  of 
l^al  controversies  by  those  who  would  hold 
with  an  even  hand  the  scales  of  justice. 
There  is  also  another  aspect  of  the  case 
which  may  have  presented  itself  persuasive- 
ly to  the  attorneys  by  and  through  whom 
the  defendant  acted.  Harty's  testimony 
largely  turned  the  case  against  defendant, 
and  there  was  considerable  showing  of 
recklessness  of  statement  on  his  part.  Pro- 
fessional zeal  may  have  made  the  counsel 
unduly  suspicious  of  those  opposed,  and 
unduly  credulous  of  everything  which  made 
in  their  favor,  but  this  is  the  ordinary  men- 
tal condition  of  litigants  and  frequently  of 
their  counsel.  If  the  Illicit  relations 
charged  existed,  a  motive  for  falsifying  by 
Harty  would  be  shown,  and  he  could  no 
longer  be  considered  a  disinterested  witness, 
as  he  appeared  to  the  court  and  jury  on  the 
trial,  llie  case  was  close  enough  on  the  evi- 
dence so  that  this  consideration  might  in- 
duce the  learned  circuit  court  to  exercise 
his  discretion  in  granting  a  new  trial  if  he 
believed  the  verdict  unjust.  The  fact  that 
the  judge  apparently  disapproved  of  this  at- 
tack upon  the  reputation  of  the  plaintiff, 
and  also  denied  the  motion  for  a  new  trial, 
as  he  lawfully  might  do,  is  immaterial. 
The  affidavit  was  just  as  relevant  on  the 
motion  for  a  new  trial  denied  in  this  way 
L.R.A.1916C. 


as  it  would  have  been  had  the  trial  court 
been  induced  thereby  to  grant  a  new  triaL 
Schlag  V.  Chicago,  M.  *  St.  P.  R.  Co.  152 
Wis.  165,  139  N.  W.  756,  and  cases  cited. 

To  the  ordinary  observer  it  might,  and 
no  doubt  often  does,  appear  that  court  pro- 
ceedings would  be  greatly  improved  by  more 
courteous  and  considerate  treatment  of  par- 
ties and  witnesses,  and  to  a  great  extent 
this  is  true.  But  this  courtesy  cannot  be 
enforced  to  the  extent  of  excluding  relevant 
matters  from  the  consideration  of  the  court, 
for  we  are  not  to  suspend  the  search  for 
relevant  truth  for  the  sake  of  courtesy. 
The  paramount  public  interest  here  inter- 
venes and  overrides  considerations  of  mere 
private  right  as  between  the  parties.  It  i* 
not  out  of  tenderness  to  the  calumniator 
or  the  bearer  of  false  witness  that  the  law 
r^ards  certain  communications  as  absolute- 
ly privileged.  But  public  interest  demands 
that  complainants  and  suitors  and  their 
lawful  representatives  be  at  liberty  to  urge, 
before  any  legal  tribunal  having  authority 
to  decide,  all  matters  relevant  to  the  ques- 
tions to  be  decided.  A  communication  may 
be  absolutely  or  conditionally  privileged. 
"An  absolutely  privile;ged  communication  is 
one  in  respect  of  which,  by  reason  of  the 
occasion  upon  which  it  is  made,  no  remedy 
can  be  had  in  a  civil  action  of  slander  or 
libel."  "A  conditionally  privileged  publi- 
cation is  a  publication  made  on  an  occasion 
which  furnishes  a  prima  facie  legal  excuse 
for  the  making  of  it,  and  which  is  privileged 
unless  some  additional  fact  is  shown,  which 
so  alters  the  occasion  as  to  prevent  its 
furnishing  .a  l^[al  excuse.  The  additional 
fact  which  in  the  majority  of  cases  is  re- 
quired to  destroy  this  conditional  privilege 
is  malice,  meaning  bad  intent."  Noonan  v. 
Orton,  32  Wis.  106. 

In  Schultz  v.  Strauss,  127  Wis.  325,  106 
N.  W.  1066,  7  Ann.  Cas.  528,  the  statements 
of  a  witness  before  a  grand  jury  were  held 
to  be  absolutely  privileged ;  and  in  Jennings 
T.  Paine,  4  Wis.  358,  a  relevant  statement 
by  an  attorney  in  argument  was  held  to  be 
entitled  to  the  same  privilege.  In  I^rkin 
V.  Noonan,  19  Wis.  82,  charges  otherwise 
libelous  and  maliciously  made,  embraced  in 
a  petition  to  the  governor  for  the  removal 
of  a  sheriff  from  office,  but  relevant  to  the 
removal,  were  held  not  sufficient  to  support 
an  action  for  libel.  In  Calkins  v.  Sumnw, 
13  Wis.  193,  80  Am.  Dec.  738,  a  witness  in 
an  action  was  sued  for  slander  in  giving  his 
testimony,  and  it  was  ruled  that  the  de- 
fendant was  not  liable  even  if  the  charge 
was  made  by  him  maliciously,  if  what  he 
testified  to  was  relevant  to  the  subject  of 
inquiry. 

It  is  contended  here  that  the  demurrer 
admits   these  averments  of  the  complaint 
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which  charged  lack  of  good  faith,  want  of 
reasonable  belief  in  the  truth  of  the  affidavit 
made  against  the  plaintiff,  and  knowledge 
on  the  part  of  the  defendant  that  the  af- 
fidavit in  question  was  false  and  malicious; 
hence  that  the  defendant  cannot  shelter  it- 
self behind  a  plea  of  privilege.  This  would 
be  true  aa  to  conditional  privilege.  But  this 
complaint  shows  on  its  face  that  the  court 
had  jurisdiction  to  entertain  the  motion, 
and  that  the  matter  complained  of  was  rele- 
vant to  the  inquiry  upon  this  motion,  and 
in  this  respect  shows  a  case  of  absolute 
privilege  within  the  rule  of  Jennings  t. 
Paine,  4  Wis.  358;  Calkins  v.  Sumner,  and 
Larkin  v.  Koonan,  supra;  iiichultz  v.  Strauss, 
127  Wis.  325,  100  N.  W.  1066,  7  Ann.  Cas. 
528.  llie  cases  of  CottriU  v.  Cramer,  43 
^  Wis.  242,  Eviston  v.  Cramer,  47  Wis.  659, 
*  3  N.  W.  392,  and  Cochran  v.  Melendy,  59 
Wis.  207,  18  N.  W.  24,  were  cases  of  com- 
munications conditionally  privileged,  and 
are  not  in  point  here. 

In  order  to  bring  a  witness,  counsel,  or 
party  in  a  litigation  within  the  rule  of  ab- 
solute privilege,  it  is  only  necessary  to  show 
that  the  alleged  slanderous  or  libelous 
words,  at  the  time  when  made  or  published, 
were  clearly  relevant  to  the  pending  legal 
inquiry  in  which  they  were  uttered  or  used. 
Nothing  less  than  this  would  be  an  ade- 
quate protection.  Ogders,  Libel  &,  Slander, 
p.  191;  Hoar  v.  W^ood,  3  Met.  193;  Laing 
V.  Mitten,  1S5  Mass.  233,  70  N.  E.  128. 
Where  slanderous  or  libelous  words  em- 
ployed in  such  a  proceeding  are  irrelevant, 
they  fall  witliin  tlie  rule  of  conditional 
privilege,  and  if  they  are  shown  to  be  false, 
and  not  put  forward  with  any  bona  fide 
belief  in  their  truth  or  their  relevancy,  or 
any  other  ground  of  actual  malice  be  shown, 
the  conditional  privilege  is  lost  and  the 
utterer  liable.  Without  approving  every- 
thing said  therein,  we  may  here  cite  Myers 
V.  Hodges,  53  Fla.  197,  44  So.  357;  Lauder 
y.  Jones,  13  N.  D.  625,  101  N.  W.  907.  In 
some  of  the  cases  and  text-books  cited  the 
distinction  between  absolute  and  conditional 
privilege  is  not  accurately  stated,  as  in 
Newell  on  Defamation,  Slander  &  Libel,  p. 
423,  but  see  page  425  of  the  same  work. 
Cases  from  ether  courts  may  also  be  found 
which  ignore  the  distinction  between  ab- 
solute and  conditional  privilege,  here  made 
to  rest  upon  the  nature  of  the  judicial  pro- 
ceeding and  the  relevancy  of  the  matter 
complained  of.  But  such  cases  are  not  the 
law  of  this  state.  In  legal  proceedings,  if 
the  matter  be  relevant,  but  false  in  fact, 
the  law  undertakes  to  punish  for  perjury, 
but  civil  damages  are  not  recoverable.  If 
irrelevant,  false,  and  uttered  or  published 
with  express  malice,  damages  may  be  re- 
covered in  a  civil  action.  If  irrelevant  and 
L.R.A.1915C.  63 


false,  but  uttered  or  published  without 
actual,  as  contradistinguished  from  imputed, 
malice,  it  usually  falls  within  the  rule  of 
conditional  privilege,  depending  somewhat 
upon  the  degree  of  its  irrelevancy;  for  if' 
the  matter  is  very  obviously  irrelevant,  that 
circumstance  may  impugn  the  good  faith 
of  the  utterer  or  publisher,  and  either  take 
the  case  out  of  the  rule  of  conditional  priv- 
ilege, or  be  considered  evidence  to  support  a 
finding  of  express  malice.  Sherwood  v.  Pow- 
ell, 61  Minn.  479,  29  L.R.A.  153,  52  Am.  St. 
Rep.  614,  63  N.  W.  1103;  McLaughlin  v. 
Cowley,  127  Mass.  316;  s.  c,  131  Mass.  70. 
Order  afiSrmed. 

Slebecker,  J.,  took  no  part. 
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WILLLAM  L.  SHACKLEY  et  al.,  Admrs., 
etc.,  of  Harrison  W.  Cremer,  Deceased, 
Appts., 

T, 

ANNIE  B,  HOMER  et  aL 

(87  Neb.  146,  127  N.  W.  145.) 

WIU  —  dertse  for  one  reaching  specified 
age. 

1.  Where  real  estate  is  devised  to  execu- 
tors, to  be  held  by  them  in  trust  until  C. 
shall  attain  the  age  of  twenty-five  years, 
when  the  same  shall  be  conveyed  to  him  in 
fee,  with  a  devise  over,  in  the  event  of  C.'s 
death  prior  to  attaining  such  age,  to  C.'s 
widow  and  children,  if  any,  and,  if  none, 
then  to  C.'s  mother,  and  brother  and  sister 
of  the  full  blood,  this  will  confer  on  C.  a 
vested  estate  in  fee  simple,  subject  to  the 
prior  chattel  interest  given  to  the  execu- 
tors, and  also  subject  to  defeasance  in  the 
event  of  his  death  before  attaining  such  age. 
Mortgage  —  foreclosure  —  trust  ^  par- 
ties. 

2.  And  in  such  a  case,  in  a  suit  brought 
to  foreclose  a  mortgage  upon  the  real  es- 
tate so  devised,  executed  by  the  testator  in 
his  lifetime,  where  the  probate  of  the  will 
is  being  litigated,  so  that  the  executors 
named  have  not  qualified,  and  no  adminis- 
trators c.  t.  a.  have  been  or  could  be  ap- 
pointed in  their  stead,  the.  service  of  sum- 
mons upon  C.  and  upon  all  persons  then 
living  who  take  the  devise  over  in  the  event 
of  C.'s  death  prior  to  his  attaining  the  age 
of  twenty-five  years,  and  upon  the  widow 
and  heirs  at  law  of  the  testator,  and  upon 
the  special  administrator  of  the  estate  of 
the  testator,  confers  upon  the  court  juris- 
diction over  the  said  real  estate  and  the 

Hcadnotes  by  Fawcett,  J. 


Note.  ^  For  provision  in  bequest  or  de- 
vise contemplating  the  attainment  of  a 
specified  age  as  rendering  the  gift  con- 
tingent, see  note,  post,  1012. 


Digitized  by 


Google 


994 


NEBRASKA  SUPREME  COURT. 


title  thereto,  and  of  all  parties  in  interest 

in  said  real  estate  and  title. 

Same  —  conHrmatlon  of  sale  —  barring 

redemption. 

3.  And  the  confirmation  of  a  sale  under 
a  decree  in  such  suit,  and  the  execution 
and  delivery  of  a  sherlfT's  deed  for  the  real 
estate  involved  therein,  will  bar  all  equity 
of  redemption  of  the  defendants  so  served, 
and  will  pass  to  the  grantee  in  said  deed 
all  interest  and  title  in  and  to  said  real 
estate  owned  by  the  testator  at  the  time 
of  his  decease. 

(June  10,  1910.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  defendants'  favor  in  an  action  brought 
to  redeem  certain  real  estate  from  a  mort- 
gage which  had  been  foreclosed  without 
making  persons  alleged  to  have  been  neces- 
sary to  the  proceeding,  parties  thereto.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  E.  Maxwell,  for  appellants: 

The  duties  imposed  on  the  executors  "and 
their  successors"  by  the  will  are  all  active 
duties,  and  would  require  the  fee  to  be 
vested  in  them,  even  if  it  had  not  been  given 
to  them  in  express  terms. 

Weller  v.  Noffsinger,  57  Neb.  456,  77  N. 
W.  1075;  1  Perry,  Tr.  3d  ed.  §§  259, 
313-315;  3  Pom.  Eq.  Jur.  3d  ed.  §  1011, 
note;  Moll  v.  Gardner,  214  111.  252,  73 
N.  E.  442.;  Spongier  v.  Kuhn,  212  111.  192, 
72  N.  E.  214;  Green  v.  Grant,  143  III.  61, 
18  L.R.A.  381,  32  N.  E.  369;  Wicker  v. 
Moore,  79  Neb.  755,  113  N.  W.  148;  Haynes 
V.  Bourn,  42  Vt.  690 ;  Boutelle  v.  City  Sav. 
Bank,  17  R.  I.  781,  24  Atl.  838;  Mott  v. 
Ackerman,  92  N.  Y.  539;  Schroeder  v.  Wil- 
cox, 39  Neb.  157,  57  N.  W.  1031;  Earle 
v.  Earle,  93  N.  Y.  108;  Rowe  v.  Rowe,  103 
App.  Div.  100,  02  N.  Y.  Supp.  491;  Feaster 
V.  Pagan,  135  Iowa,  633,  113  N.  W.  479; 
Vernor  v.  Coville,  64  Mich.  281,  20  N.  W. 
77;  Aldrich  v.  Willis,  66  Cal.  81;  Fay  v. 
Reager,  2  Sneed,  200;  Mullanny  v.  Nangle, 
212  111.  247,  72  N.  E.  385;  Trask  v.  Donog- 
huc,  1  Aik.  (Vt.)  370;  Re  Robinson,  37 
N.  Y.  263;  18  Cyc.  213;  Tarrance  v.  Reu- 
ther,  185  Pa.  279,  39  Atl.  956;  Cohea  v. 
Johnson,  69  Miss.  46,  13  So.  40;  Mathews 
V.  Meek,  23  Ohio  St.  272;  Jones  t.  Jones, 
17  N.  C.    (2  Dev.  Eq.)    387. 

Title  to  property  passing  under  a  will  re- 
lates back  to  the  death  of  the  testator. 

Coggeshall  v.  Home  for  Friendless  Chil- 
dren, 18  R.  I.  698,  31  Atl.  094;  Steadman 
v.  Steadman,  143  N.  C.  345,  55  S.  E.  784; 
Doe  ex  dem.  Cofer  v.  Roe,  1  Ga.  538; 
Richards  v.  Pierce,  44  Mich.  444,  7  N.  W. 
54;  Scott  v.  West,  63  Wis.  529,  24  N.  W. 
164,  25  N.  W.  18;  Graves  v.  Mitchell,  90 
L.R.A.1915C. 


Wis.  306,  63  N.  W.  273;  Babcock  v.  Col- 
lins, 60  Minn.  73,  51  Am.  St.  Rep.  503,  61 
N.  W.  1022;  Tudor  v.  Tudor,  80  Vt.  220, 
130  Am.  St.  Rep.  977,  67  Atl.  541;  Re 
Silkman,  121  App.  Div.  202,  105  N.  Y. 
Supp.  877;  Camoy'a  Peerage,  6  Clark  & 
F.  850,  West,  34;  Bohon  v.  Bohon,  78 
Ky.  410;  Ex  parte  Fuller,  2  Story,  329, 
Fed.  Cas.  No.  5,147;  McDeamion  v.  Max- 
field,  38  Ark.  631;  Haynes  v.  Harris,  33 
Iowa,  518;  Rockwell  v.  Saunders,  19  Barb. 
480;  Gilkey  v.  Hamilton,  22  Mich.  287; 
Litz  V.  Exchange  Bank,  16  Okla.  571,  83 
Pac.   790;   Gardner  v.  Gantt,  19  Ala.  669. 

The  rule  applied  in  this  case  was  adopted 
by  the  courts  of  England  with  the  express 
purpose  of  modifying  the  "intolerable  hard- 
ship" of  the  common  law,  by  which  a  future 
estate  was  defeated  by  the  determination  of 
the  particular  estate  supporting  it  before 
the  future  estate  was  to  take  effect. 

Browne  v.  Browne,  3  Smale  &  G.  S88, 
26  L.  J.  Ch.  N.  S.  635,  3  Jur.  N.  S.  728, 

5  Week.  Rep.  777. 

The  reason  for  the  rule  having  ceased,  the 
rule  itself  "is  no  more." 

Kerner  v.  McDonald,  60  Neb.  663,  83  Am. 
St.  Rep.  650,  84  N.  W.  92;  Albin  v.  Par- 
mele,  70  Neb.  740,  98  N.  W.  30,  99  N.  W. 
046;  Benedict  v.  Minton,  83  Neb.  782,  120 
N.  W.  430;  Weller  v.  Noffsinger,  57  Neh. 
459,  77  N.  W.  1075;  Brookhouse  v.  Pray, 
92  Minn.  448,  100  N.  W.  236. 

The  testator  intended  that  his  son  should 
take  no  estate  before  the  time  for  making 
the  deed  arrived. 

Weller  v.  Noffsinger,  57  Neb.  459,  77 
N.  W.  1075:  Green  v.  Grant,  143  III.  61, 
18  L.R.A.  385,  32  N.  E.  369. 

Where  trustees  may  be  under  the  necessity 
of  exercising  a  power  over  the  fee,  as  by 
mortgage,  a  gift  to  them  of  the  fee  will 
not  be  cut  down. 

1  Perry,  Tr.  3d  ed.  §  316 ;  Watson  v.  Pear- 
son, 2  Exch.  593;  Blagrave  v.  Blagrave,  4 
Exch.  670;  Blount  v.  Walker,  31  S.  C.  23,  9 
S.  E.  804;   Fenwiek  v.  Potts,  8  De  G.  M. 

6  G.  306;  Bagshaw  v.  Spencer,  1  Ves.  Sr. 
144,  2  Atk.  577;  Goodtitle  ex  dem.  Hay- 
ward  ▼.  Whitby,  1  Burr,  234,  1  Ld.  Kenyon, 
606. 

Messrs.  Wllltani  Balrd  &  Sons,  for  ap- 
pellees: 

The  equitable  title  and  real  ownership 
were  vested  in  Cedric  E.  Cremer  the  moment 
the  breath  of  life  passed  from  Mr.  Cremer. 

Goodson  V.  EUisson,  3  Russ.  Ch.  584,  27 
Revised  Rep.  127;  Toner  v.  Collins,  67 
Iowa,  360,  56  Am.  Rep.  346,  25  N.  W. 
287;  Weatherhead  v.  Stoddard,  58  Vt.  627, 
56  Am.  Rep.  573,  5  Atl.  517:  Withers 
v.  Rims,  80  Va.  663;  Tledeman,  Real  Prop. 
§  531;  Jones  v.  Webb,  5  Del.  Ch.  132;  2 
Jarman,  Wills,  659;  Hinckl^  t.  Simmons, 
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4  Vcs.  Jr.  160;  Ommaney  y.  Be  van,  18 
Ves.  Jr.  291;  Burdge  v.  Walling,  45  N.  J. 
Eq.  10,  16  AH.  51;  Waterman  Hall  v. 
Waterman,  220  111.  569,  4  L.R.A.(N.S.) 
776,  77  N.  £.  142;  Illinois  Land  ft  Loan 
Co.  T.  Bonner,  75  III.  315;  Cadman  v.  Rich- 
ards, 13  Neb.  383,  14  N.  W.  159;  Henry 
V.  Henry,  73  Neb.  746,  103  N.  W.  441, 
107  N.  W.  789. 
Mr.  E.  U.  Scott  also  for  appellees. 

Fawcett,  J.,  delivered  the  opinion  of  the 
court: 

Harrison  W.  Cremer  died  Jime  3,  1896, 
in  Douglas  county,  leaving  a  last  will  and 
testament;  the  parts  materiAl  to  this  in- 
quiry being  as  follows: 

'^tem  2.  I  give  and  bequeath  to  my  execu- 
tors, hereinafter  named,  and  their  succes- 
sors,   the   following   described   real   estate, 
situate  in  the  county  of  Douglas,  Nebraska, 
to  wit,  lot  seven   (7)   and  the  west  twelve 
(12)   inches  in  width  of  the  south  half  of 
lot  eight    (8)    in   block   one  hundred   and 
thirty-six  (136),  lot  one  (1),  in  block  fifty- 
seven  (57),  and  lot  five  (6)  in  block  forty 
(40),  all  in  the  city  of  Omaha  aforesaid, 
together  with  all  and  singular  the  buildings 
and  appurtenances  thereunto  belonging;  in 
trust,   however,  for  the  objects,  uses,  and 
purposes  following,  that  is  to  say:     That 
until  such  times  as  they  shall  convey  said 
several   lots   or   parcels   of   real   estate    as 
hereinafter  directed,  they  shall  manage  and 
control  the  same  to  the  best  advantage  of 
my  estate  and  of  said  realty,  leasing  the 
same  to  the  best  advantage,  collect  rents, 
pay  all  lawful  taxes,  make  all  necessary  re- 
pairs,   effect   reasonable   insurance   on   the 
buildings,  and  do  all  things  else  requisite 
for  the  due  preservation  and  care  of  the 
property.     If  the  buildings  upon  either  of 
the  three  parcels  of  ground  shall,  during 
the  time  they  are  in  charge  of  my  execu- 
tors, be  destroyed,  or  damaged  by  fire,  or 
otherwise,  they  must  rebuild  or  repair  the 
same  as  soon  as  possible,  and  to  that  end, 
if  the  funds  realized  from  the  insurance  up- 
on the  destroyed   or   injured  building,   or 
other  available  means,  diall  be  inadequate 
for  that  purpose,   they   may   borrow   such 
additional   sum   as   may   be   required,   and 
secure  the  payment  thereof  upon  the  par- 
ticular property  whereon  it  is  to  be  expend- 
ed, by  a  mortgage  to  be  by  them  duly  exe- 
cuted, but  not  for  a  credit  extending  beyond 
the  time  when  it  is  to  l>e  finally  conveyed  by 
them  in  fee  as  hereinafter  directed.    Out  of 
the   income   of   said   three  parcels  of  real 
estate  (which  is  to  be  considered  as  a  joint 
fund),  in  addition  to  the  expenditures  con- 
templated  above  for   its   preservation   and 
care,  I  direct  the  payment  of  all  interest  as 
it  shall  mature,  upon  any  mortgage  encum- 
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brance  resting  thereon,  the  several  bequests 
herein  made  of  money  to  my  wife,  and  my 
sons  and  daughters,  and  the  balance  there- 
of they  shall  deposit  in  the  Omaha  National 
Bank,  upon  the  best  terms  that  can  be  made 
as  to  interest  thereon,  as  and  for  a  sinking 
fund,  which,  in  the  order,  and  at  the  several 
times  fixed  herein  for  the  conveyance  of 
said  several  parcels  of  real  estate  to  certain 
of  my  heirs,  and  to  the  full  extent  that  it 
has  then  accrued,  shall  be  applied  toward 
the  payment  of  any  encumbrance  then  rest- 
ing on  the  particular  piece  of  property  then 
to  be  conveyed.  If  any  mortgage  indebted- 
ness resting  on  either  of  said  parcels  of 
real  estate  at  the  time  of  my  decease  shall 
mature  while  my  executors  are  in  charge 
thereof,  I  direct  them  to  replace  or  extend 
the  same  by  a  new  loan,  securing  the  pay- 
ment by  a  mortgage  upon  that  particular 
piece  of  property,  but  such  extension  or  new 
loan  must  not  reach  beyond  the  time  fixed 
herein  for  their  final  conveyance  of  the 
premises  which  it  is   secured."  j 

"Item  4.  Subject  to  the  foregoing  provi- 
sions respecting  the  same,  I  give  and  be- 
queath to  my  beloved  son,  Leonidas  R.  Cre- 
mer, the  above  mentioned  lot  five    (5)    in 
block  forty  (40)  and  to  my  beloved  son,  Ced- 
ric  E.  Cremer,  said  lot  seven   (7)   and  the 
west  twelve    (12)    inches  in  width  of  the 
south  one-half  of  lot  eight  (8)  in  block  one 
hundred  and  thirty-six  ( 136 )  in  the  city  of 
Omaha,  Nebraska,  the  same  to  be  conveyed 
to  them,  respectively,  on  reaching  the  age  of 
twenty-five  years,  by  my  executors,  by  deeds 
duly  executed  and  delivered,  so  as  to  convey 
to  each  of  them,  a  good  title  in  fee  simple, 
but  subject  to  whatever  encumbrance  may 
be  then  resting  thereon  after  the  preceding 
provisions   respecting  the   same   have   been 
complied  with.     But   in   the  event  of   the 
death  of  either  of  my  said  sons,  Leonidas  or 
Cedric,  before  reaching  the  age  of  twenty- 
five  years,  leaving  surviving  him  a  widow, 
or  child  or  children,  then  in  like  manner  my 
executors  shall  convey  a  one-third  part  of 
the  premises  hereby  devised  to  such  son  to 
his  widow   and   the  remaining  two   thirds 
thereof  to  such  child  or  children,  share  and 
share   alike.     If   he   leave   no   widow,    but 
leaves  a  child  or  children  the  premises  shall 
be  conveyed  to  them.    If  he  leave  a  widow, 
but  no  children,  they  shall  convey  to  the 
widow  an  undivided  one-third  of  the  prem- 
ises, and  the  residue  to  his  mother,  brother, 
and  sister,  of  the  full  blood,  or  such  of  them 
as   shall   then    be   living,   share   and   share 
alike.      Provided,    however,    that    if    such 
brother   or   sister   shall   have   died   leaving 
children,  they  shall  receive  the  share  that 
their  parent,  if  living,  would  have  been  en- 
titled to  under  this  will.    If  either  of  my 
said  sons,  Leonidas  or  Cedric,  shall  so  die. 
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leaving  do  widow  or  children,  then  the  whole 
of  the  estate  herein  devised  to  him  shall  be 
conveyed  to  his  mother,  and  his  brother 
and  sister  of  the  full  blood,  or  such  of  them 
as  shall  then  be  living,  share  and  share 
alike.  Provided,  further,  that  if  such 
brother  or  sister  shall  have  died,  leaving  is- 
sue, such  issue  shall  have  and  take  the  por- 
tion that  such  brother  or  sister,  if  living, 
would  have  been  entitled  to  hereunder." 
'  Similar  provisions  are  made  by  the  fifth 
item  of  the  will  for  the  daughter  Mina,  with 
respect  to  the  other  lot. 

"Item  7.  I  do  hereby  nominate  my  friends 
'Charles  C.  Housel,  formerly  of  said  city  of 
Omaha,  but  now  of  Chicago,  Illinois,  and  W- 
B.  Millard,  of  said  city  of  Omaha,  to  be  the 
executors  of  this  my  last  will  and  testament, 
having  full  confidence  that  they  will  faith- 
fully carry  out  its  provisicms." 
,  A  number  of  questions  are  presented  in 
the  pleadings,  and  have  been  ably  argued 
by  counsel,  both  in  tlieir  briefs  and  at  the 
bar;  but  the  conclusion  we  have  reached 
renders  it  unnecessary  to  consider -any  but 
the  one  question:  What  interest,  if  any,  did 
Cedric  E.  Cremer  take  under  the  will  of 
Harrison  W.  Cremer,  deceased  ?  Did  he  take 
a  present  vested  interest  in  and  title  to  the 
property  devised,  on  the  death  of  his  father, 
or  was  such  devise  contingent  merely,  so 
that  no  interest  or  title  would  ever  vest  in 
him  unless  and  until  he  attained  the  age 
of  twenty-five  years?  Having  reached  such 
conclusion,  it  is  unnecessary  to  set  out  in 
aetento  the  allegations  of  the  pleadings.  It 
will  be  sufficient  to  an  understanding  of  the 
case  to  state  that  the  two  gentlemen  named 
in  the  will  as  executors  never  qualified  as 
such;  that  shortly  after  the  death  of  the 
testator,  and  while  a  contest  of  the  will 
was  still  pending,  the  Omaha  Loan  &  Trust 
Company  brought  suit  in  the  district  court 
of  Douglas  county  to  foreclose  defaulted 
interest  coupons  upon  a  $40,000  mortgage 
which  had  been  executed  and  delivered  to 
it  by  Harrison  W.  Cremer  in  his  lifetime. 
The  principal  mortgage  at  the  time  of  such 
foreclosure  was  held  by  the  defendants  Anna 
B.  Homer  and  Margaret  H.  Davis,  under 
an  assignment  from  tlie  said  loan  and  trust 
company.  In  the  foreclosure  suit  referred 
to,  the  trust  company  made  defendants :  The 
devisees  named  in  the  fourth  and  fifth  items 
of  the  will;  the  widow  and  all  of  the  heirs 
at  law  of  Harrison  W.  Cremer,  deceased; 
Housel  and  Millard,  named  as  executors  in 
the  will;  and  William  Wallace,  who  had 
been  appointed  special  administrator.  All 
of  said  parties  were  duly  served  with  sum- 
mons. This  included  all  of  the  persons 
then  living  who  would  take  the  de- 
vise over  in  the  event  of  the  death 
of  Cedric  £.  Cremer,  without  having. 
L.R.A.1915C. 


married,  prior  to  his  reaching  the  age 
of  twenty-five  years.  A  decree  of  fore- 
closure was  entered,  and  the  property  sold 
thereunder  to  the  Omaha  Loan  &.  Trust 
Company.  The  sale  was  duly  confirmed,  and 
a  sherifTs  deed  issued  to  said  company.  The 
company  subsequently  conveyed  the  property 
in  controversy  to  the  Omaha  National  Bank. 
Sometime  thereafter,  and  ttefore  any  admin- 
istrator c.  t.  a.  had  been  appointed,  Mrs. 
Homer  and  Mrs.  Davis  foreclosed  the  prin- 
cipal mortgage.  They  made  defendants  all 
of  the  persons  who  had  been  made  defend- 
ants in  the  first  foreclosure,  with  others. 
Service  of  summons  was  duly  had  upon  all 
of  such  defendants,  and  a  decree  of  fore- 
closure entered.  The  premises  were  sold  un- 
der such  decree  to  said  Homer  and  Davis. 
The  sale  was  duly  confirmed,  and  a  deed  is- 
sued to  them  therefor.  Subsequently  thereto 
the  plaintifi's  William  L.  Shackiey  and  Ed- 
ward S.  Flor  were  appointed  administrators 
with  the  will  annexed.  After  having  duly 
qualified,  they  instituted  this  suit. 

The  prayer  of  the  petition  is  that  an  ac- 
count be  taken  of  the  rents  and  profits  col- 
lected by  defendants  since  August  29,  1896; 
that  plaintiffs  be  permitted  to  redeem  from 
said  mortgage;  of  the  amount  necessary  to 
be  paid  in  order  to  make  such  redemption; 
that  defendants  be  required  to  acknowledge 
satisfaction  of  said  mortgage  up<m  the  rec- 
ords of  Douglas  couilty  and  deliver  to  plain- 
tifi's possession  of  said  real  estate;  that  the 
cloud  cast  on  plaintiffs'  title  to  said  real  es- 
tate by  said  sheriff's  deeds  be  removed;  and 
for  such  other  and  further  relief  as  justice 
and  equity  may  require.  The  district  court 
found  that  the  facts  alleged  in  the  petition 
and  disclosed  by  the  evidence  fail  to  show 
that  the  plaintiffs  have  any  equitable  rights 
in  and  to  the  premises  in  controversy,  and 
dismissed  their  suit  for  want  of  equity,  with 
costs. 

Plaintiffs  contend  that  the  law  gives  the 
property  in  fee  simple  to  the  executors  "and 
their  successors"  in  trust;  tliat  Cedric  E. 
Cremer  never  had  any  title,  legal  or  equita- 
ble, to  the  property ;  that  the  trusts  imposed 
by  the  law  are  annexed  to  the  office  of  the 
executors,  and  not  to  the  persons  nominated 
as  executors  in  their  individual  character; 
that  Charles  C.  Housel  and  Willard  B.  Mil- 
lard, having  failed  to  qualify,  never  became 
executors  and  did  not  take  title  to  the  prop- 
erty; that,  upon  the  appointment  and  quali- 
fication of  appellant^  as  administrators  with 
the  will  annexed,  they  were  vested  with 
the  fee  title  to  the  property  in  trust  for  the 
uses,  objects,  and  purposes  specified  in  the 
will;  that  appellants'  title  relates  back  to 
the  death  of  the  testator;  that  the  owmr 
of  the  fee  title  to  the  property  was  not  be- 
fore the  court  in  either  of  the  suits  to  fore- 
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close  the  mortgage;  that  the  fee  was  not  cut 
off  by  the  decree,  or  the  pretended  sale 
thereunder,  in  either  suit;  and  that  appel- 
lants are,  therefore,  entitled  to  redeem  the 
property  from  the  mortgage. 

The  sympathy  of  the  writer  for  the  young 
man  who  has  lost  what  his  father  doubtless 
thought  was  a  valuable  devise  is  such  that 
he  spent  several  days  in  an  industrious  hut 
vain  attempt  to  sustain  plaintiffs'  contention 
and  permit  a  redemption.  An  exhaustive 
examination  of  the  authorities  forces  the 
conclusion  that  to  do  so  would  be  to  dis- 
regard the  plain  intention  of  the  testator 
as  expressed  in  his  will,  and  to  give  no  heed 
to  the  holdings  of  many  eminent  courts  in 
numerous  cases  decided  both  in  this  country 
and  in  England,  where  similar  questions  so 
often  arise  that  in  1S29  (Dufiield  v.  Ihif- 
fleld,  3  Bligh,  N.  R.  260,  311)  Lord  Eldon 
said:  "In  Boraston's  Case,  3  Coke,  16a,  19, 
it  appears  from  the  margin  of  the  report 
that  there  were  then  [the  twenty-eighth  year 
of  the  reign  of  Queen  Elizabeth]  170  au- 
thorities upon  the  same  subject."  He  add- 
ed: "Yet  the  circumstances  of  this  case 
are  not  precisely  similar  to  those  of  any 
preceding  case."  In  the  decisions  of  the 
high  and  able  courts  of  a  country  so  pro- 
lific of  cases  of  a  similar  character,  in  all 
their  varying  forms,  involving  vast  estates, 
we  may  well  expect  to  find  careful  consid- 
eration and  elucidation  of  the  question. 

With  the  provisions  of  the  will  in  mind, 
let  us  see  what  the  courts  of  England  have 
held.  A  review  of  the  most  noted  cases,  in 
chronological  order,  will  be  both  interesting 
and  instructive. 

In  Boraston's  Case,  referred  to  by  Lord 
Eldon,  supra,  the  will  gave  to  Thomas  Am- 
cry  and  Amphillis,  his  wife,  certain  real  es- 
tate "for  eight  years  next  after  my  decease," 
upon  certain  conditions,  "and  after  the  term 
of  the  said  eight  years,  the  said  upper 
part  to  remain  to  my  executors  until  such 
time  as  Hugh  Boraston  shall  accomplish  his 
full  age  of  twenty-one  years,  and  the  mean 
profits  to  be  employed  by  my  executors  to- 
wards the  performance  of  this  my  last  will 
and  testament;  and  when  the  said  Hugh 
shall  come  to  his  age  of  twenty-one  years, 
then  I  will  he  shall  enjoy  the  said  upper 
part  to  him  and  to  his  heirs  forever."  Hugh 
died  when  about  the  age  of  nine  years. 
After  his  death,  and  after  the  death  of 
Thomas  and  Amphillis,  Philip  Boraston,  as 
brother  and  heir  of  the  said  Hugh,  entered 
into  the  lands,  and  demised  them  to  William 
Ambrye.  Subsequently  Constance  Brand 
and  Margaret  Davies,  granddaughters  of 
the  testator,  Thomas  Boraston  (their  hus- 
bands joining) ,  claiming  that  no  remainder 
was  vested  in  Hugh  Boraston  until  he  at- 
tained his  age  of  twenty-one  years,  and  that, 
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I  forasmuch  as  Hugh  never  attained  his  said 
age,  the  land  never  vested  in  him,  but  re- 
mained in  the  heirs  general,  executed  to 
plaintiff  Richard  Hynde  a  seven  years'  lease 
of  the  lands  in  controversy.  Ambrye,  who 
held  under  his  demise  from  Philip,  by  com- 
mand of  Philip,  entered  upon  the  land,  and 
Hynde  brouglit  ejectment.  The  court  sus- 
tained the  contention  of  defendant  that  the 
executors  had  a  good  term  for  twelve 
years,  which  was  not  determined  by  the 
death  of  Hugh,  and  held:  "The  case  at  bar 
is  no  other  in  effect,  but  that  a  man  devises 
his  lands  to  his  executors  (for  the  payment 
of  his  debts)  until  his  son  shall  or  should 
have  come  to  his  full  age  (of  twenty-one 
years),  the  remainder  to  his  son  in  fee;  for 
although  these  are  ad\'erbs  of  time,  'when, 
etc.,'  'and  then,'  etc.,  yet  they  do  not  amoimt 
to  make  anything  to  precede  the  settling  of 
the  remainder,  no  more  than  in  the  common 
case.  A  man  leases  land  for  life  or  years, 
and  after  the  decease  of  the  lessee,  or  the 
term  ended,  the  remainder  to  another,  yet 
it  shall  remain  presently;  for  when  these  ad- 
verbs refer  to  a  thing  which  must  of  neces- 
sity happen,  there  they  make  no  contin- 
gency, and  it  is  certain  that  every  man  must 
die,  for  statutum  est  hominibus  semcl  mori, 
and  every  term  will  end,  for  tempus  edax  re- 
rum;  and  in  the  case  at  bar,  certain  it  is 
that  Hugh  would  or  might  have  accom- 
plished his  age  of  twenty-one  years,  which 
are  in  this  case  of  a  will,  all  one  in  con- 
struction of  law.  So  that  these  adverbs 
(then  and  when)  in  our  case  are  dem- 
onstrations of  the  time  when  the  re- 
mainder to  Hugh  shall  take  effect  in 
possession,  as  in  the  said  cases  of  a 
lease  for  life  and  lease  for  years,  and  not 
when  the  remainder  shall  vest;  guod  fuit 
concessum  per  totam  curiam."  And  judg- 
ment was  given  that  the  plaintiff  shoiild 
take  nothing  by  his  will.  That  case  has 
been  followed  with  scarcely  any  deviation 
to  the  present  day. 

In  Goodtitle  ex  dem.  Hayward  v.  Whitby, 
1  Burr.  229,  R.  P.  devised  his  lands  to 
Thomas  Hayward  and  John  Bates  and  the 
survivor  of  them  and  the  heirs  of  such  sur- 
vivor "in  trust,  that  they  and  the  survivor 
of  them,  his  heirs  and  assigns,  should  lay 
out,  employ,  and  bestow  the  rents  and  profits 
of  the  devised  premises,  for  the  mainte- 
nance, education,  bringing  up,  and  putting 
forth  into  the  world,  of  Thomas  and  John 
Hayward,  sons  of  the  testator's  sister  Eliza- 
beth Hayward,  during  their  minorities;  and 
when  and  as  they  should  respectively  attain 
their  ages  of  twenty-one,  then  to  the  use 
and  behoof  of  the  said  sons  of  his  sister 
Hayward,  the  said  Thomas  Hayward  and 
John  Hayward,  and  their  heirs,  equally." 
The  testator  then  made  the  said  two  trus- 
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tees,  Thomas  Hayward  and  John  Bates,  his 
executors.  Thomas  Whitby  claimed  as 
testator's  heir  at  law.  Thomas  Hayward, 
the  elder  of  the  testator's  said  two  nephews, 
died  under  the  age  of  twenty-one  years,  and 
without  issue.  Upon  his  death  (his  brother 
John  being  then  under  age),  Whitby  was 
by  the  trustees  let  into  his  moiety.  John, 
having  come  of  age,  brought  ejectment, 
claiming  the  moiety  of  his  deceased  brother, 
as  well  as  his  own  moiety.  The  question 
construed  by  the  court  was  "whether  this 
moiety  of  Thomas,  the  deceased  brother, 
belongs  to  John  Hayward,  either  as  heir  to 
bis  brother,  or  as  surviving  joint  tenant; 
or  whether  it  belongs  to  Thomas  Whitby,  as 
heir  at  law  of  the  testator  as  an  undevised 
estate."  In  the  opinion  by  Lord  Mansfield 
it  is  said:  "Testator  died,  T.  H.  and  J. 
B.,  the  two  trustees,  entered  into  possession. 
Then  Thomas  Hayward,  one  of  the  two  neph- 
ews and  devisees,  died,  under  age  and  with- 
out issue.  Then  the  trustees  let  the  now  de- 
fendant, the  testator's  heir  at  law,  into  pos- 
session of  his  moiety.  But  it  is  not  material 
what  they  did  among  themselves;  that  will 
not  affect  the  right  of  the  plaintiff.  The 
question  is  'whether  the  estate  vested  im- 
mediately in  the  two  nephews,  upon  the 
death  of  the  testator;  or  remained  in  con- 
tingency, till  their  respective  coming  of 
age;'  and,  consequently,  'whether  this 
moiety  belongs  to  John  Hayward,  upon  the 
death  of  his  brother  Thomas,  either  as  his 
heir  at  law,  or  as  survivor;  or  whether  it 
descends  to  the  heir  at  law  of  the  testator, 
as  being  undevised.'  In  the  construction  of 
wills,  adjudged  cases  may  very  properly  be 
argued  from ;  if  they  establish  general  rules 
of  construction  to  find  out  the  intention  of 
the  testator,  which  intention  ought  to  pre- 
vail, if  agreeable  to  the  rules  of  law.  Here 
it  is  agreed  that  a  fee  is  devised  to  the 
nephews;  but  it  is  made  a  question  'whether 
it  be  a  fee  depending  upon  a  precedent  con- 
tingency, or  an  immediate  fee.' "  He  then 
laid  down  two  rules,  the  second  of  which  is: 
"Whether  an  absolute  property  is  given,  and 
a  particular  interest  given,  in  the  meantime, 
as  'until  the  devisee  shall  come  of  age,  etc., 
and  when  he  shall  come  of  age,  etc.,  then 
to  him,  etc.,'  the  rule  is  that  that  shall 
not  operate  as  a  condition  precedent,  but  as 
a  description  of  the  time  when  the  re- 
mainderman is  to  take  in  possession.  And 
to  this  purpose  is  Boraston's  Case,  .  .  . 
where  this  doctrine  is  fully  laid  down  and 
explained.  .  .  .  Here,  upon  the  reason 
of  the  thing,  the  infant  is  the  object  of  the 
testator's  bounty;  and  tlie  testator  does  not 
mean  to  deprive  him  of  it,  in  any  event. 
Now,  suppose  that  this  object  of  the  testa- 
tor's boimty  marries,  and  dies  before  his 
age  of  twenty-one,  leaving  children;  could 
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the  testator  intend  in  such  an  event  to  dis- 
inherit him  ?  Certainly,  he  could  not.  And 
as  to  the  testator's  heir  at  law,  his  heir  at 
law  is  only  to  take  what  the  testator  has 
not  devised  away  from  him.  But  in  the 
present  case  the  testator  takes  no  notice 
of  this  Thomas  Whitby,  who  is  indeed  stat- 
ed to  be  (but  it  doth  not  appear  how)  his 
heir  at  law.  And  he  does  not  except  any- 
thing out  of  the  interest  he  has  given  to  his 
nephews;  he  only  makes  a  trust,  to  be  ex- 
ecuted for  their  benefit,  and  devises  nothing 
for  the  benefit  of  the  trustees,  who  were  al- 
so his  executors.  And  this  is  only  a  chattel 
interest,  which  cannot  last  twenty-one  years. 
On  the  rule  in  Manning's  Case,  8  Coke,  95b, 
here  is  (at  the  utmost)  only  an  exception, 
by  this  devise  to  the  trustees,  out  of  the 
absolute  property  given  to  his  nephews.  It 
is  so  plain  upon  the  true  intent  and  meaning 
of  this  will  that  it  is  a  shame  to  cite  cases 
upon  it.  .  .  .  So  here,  the  property  is 
absolutely  given ;  and  the  limitation  is  only 
of  the  trust.  Therefore,  upon  the  whole, 
he  held  the  present  case  to  be :  An  immedi- 
ate gift  to  the  two  nephews,  with  a  trust 
to  be  executed  for  their  benefit,  during  their 
minority." 

The  case  of  Bromfield  v.  Crowder,  1  Bos. 
k  P.  N.  R.  313,  will  be  found  to  be  a  lead- 
ing case  very  generally  cited  in  subsequent 
decisions.  In  that  case  John  Davenport, 
the  testator,  by  his  will,  after  charging  his 
real  and  personal  estate  to  the  payment  of 
his  debts,  legacies,  and  funeral  expenses, 
directed  his  executors  to  pay  to  his  nephew, 
the  defendant  Samuel  Crowder,  an  annuity 
of  £50  during  his  life,  payable  quarterly, 
upon  the  express  condition  that  "if  the 
said  Samuel  Crowder  should  at  any  time 
mortgage,  sell,  assign,  dispose  of,  or  in  any 
manner  encumber  the  same  or  any  part 
thereof,  then  and  from  thenceforth  the  fu- 
ture payments  of  such  annuity  should  cease 
and  determine  and  be  at  an  end  to  all  in- 
tents and  purposes  whatsoever,  and  the  same 
should  be  considered  as  if  no  such  bequest 
had  been  made."  He  then  gave  to  his  god- 
son, John  Davenport  Bromfield,  the  plaintiff 
in  the  cause,  the  sum  of  £100,  provided  he 
lived  to  attain  the  age  of  twenty -one  years; 
otherwise  such  legacy  was  not  to  be  paid 
or  payable.  He  then  devised  unto  his  wife, 
Elizabeth  Davenport,  and  her  assigns,  all 
his  real  estate  for  life.  After  her  decease, 
to  his  cousin  Joshua  Rose,  his  heirs  and  as- 
signs forever.  He  subsequently  made  a  cod- 
icil revoking  that  part  of  his  will  which 
gave  his  estate  to  Joshua  Rose  and  his  heirs 
'  forever,  in  case  he  survived  testator's  wife, 
and  gave  the  estate  to  Joshua  during  the 
term  of  his  natural  life  in  case  he  survived 
the  wife,  "and  at  the  decease  of  Mrs.  E. 
Davenport  and   Mr.  Joshua   Rose,   or  the 
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longest  liver  of  them,  I  give  all  my  real  es- 
tate, of  what  nature  and  kind  soever,  to  my 
godson  John  Davenport  Bromfleld,  son  of 
Charles  Bromfield  of  St.  Ann's,  Liverpool,  if 
the  said  John  Davenport  Bromfield  shall 
live  to  attain  the  age  of  twenty -one  years; 
but  in  case  he  die  before  he  attains  that  age, 
and  his  brother  Charles  Bromfield  shall  sur- 
vive him,  in  that  case  I  give  my  real  estate 
to  Charles  Bromfield  his  brother,  if  he  lives 
to  attain  the  age  of  twenty-one  years,  but 
not  otherwise,  but  in  case  both  the  above- 
mentioned  boys  die  before  either  of  them 
attain  the  age  of  twenty-one  years,  then  I 
give  my  real  estate  to  John  Vale  my  godson, 
.  .  .  and  his  heirs  forever."  The  testa- 
tor died,  leaving  defendant  Samuel  Crowder 
his  nephew  and  heir  at  law.  Subsequently 
to  his  death,  a  bill  was  filed  on  behalf  of 
the  creditors  to  have  a  portion  of  the  estate 
sold  to  pay  debts,  which  was  done.  Pending 
these  proceedings,  Elizabeth  Davenport  died, 
and  on  her  death  Joshua  Rose  entered  into 
possession.  Subsequently  Joshua  died.  The 
plaintiff  John  Davenport  Bromfield,  being 
then  an  infant  under  the  age  of  twenty-one 
years,  in  June  following,  by  his  next  friend, 
filed  his  bill  in  chancery  against  the  de- 
fendant, claiming  the  unsold  part  of  the 
real  estate,  praying  "that  his  right  to  the 
said  real  estate  upon  the  death  of  the  said 
Joshua  Rose  might  be  declared."  Defendant 
answered,  and  the  case  came  on  to  be  heard 
before  the  master  of  rolls.  Defendant  con- 
tended that  plaintiff  bad  no  right  or  title  to 
the  estates,  because  the  devise  to  plaintiff 
and  to  his  brother  Charles  and  to  John  Vale 
were  contingent  remainders  limited  upon 
the  estates  for  life  devised  to  Elizabeth  Dav- 
enport and  Joshua  Rose,  and  that  inasmuch 
as  the  preceding  particular  estates  deter- 
mined and  were  at  an  end  before  the  events 
happened  on  which  the  said  premises  were 
to  become  vested,  such  remainders  could  not 
then  take  effect,  and  subsequently  the  said 
estates  remaining  unsold  did,  upon  the  death 
of  Joshua  Rose,  result  and  then  belonged  to 
defendant  Crowder  as  the  heir  at  law  of 
the  testator.  The  master  of  the  rolls  or- 
dered a  case  to  be  made  for  the  opinion  of 
the  judges  upon  the  following  question: 
"Whether  the  plaintiff  John  Davenport 
Bromfield,  in  the  events  which  have  hap- 
pened, takes  any  and  what  estate  or  inter- 
est in  the  freehold  estates  of  the  said 
John  Davenport  the  testator." 

In  his  argument,  counsel  for  plaintiff 
makes  this  terse  and  well-supported  state- 
ment: "The  law  favors  vested  estates,  be- 
cause it  dislikes  estates  in  abeyance  and 
contingency;  and  there  are  many  cases 
where,  from  the  import  of  the  will,  it  should 
Appear  that  the  estate  was  in  contingency, 
and  yet  it  has  been  holden  to  be  vested." 
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The  opinion  by  Sir  James  Mansfield,  Ch.  J., 
after  stating  the  will,  said:  "All  the  testa- 
tor's real  estate  is  given  to  the  plaintiff 
immediately  on  the  death  of  the  preceding 
devisees,  if  he  live  to  attain  twenty-one;  if 
be  die  before  twenty-one  and  his  brother 
Charles  Bromfield  survive,  then  the  testator 
gives  his  real  estate  to  the  said  Charles 
Bromfield,  if  he  live  to  attain  twenty-one, 
but  not  otherwise.  If  both  die  under  twen- 
ty-one, then  he  gives  it  to  his  godson,  John 
Vale,  m  fee.  The  plaintiff  was  under  twen- 
ty-one at  the  time  of  the  death  of  the  sur- 
viving devisee,  and  the  question  is  whether 
he  took  any  and  what  estate  in  the  freehold 
or  copyhold  premises?  There  does  not  ap- 
pear to  us  to  be  any  distinction  between  the 
freehold  and  the  copyhold.  In  fact,  this  is 
an  immediate  devise  to  the  plaintiff,  to  take 
place  on  the  death  of  the  two  preceding 
devisees.  If  so,  we  must  eitlier  break  in 
upon  the  terms  of  the  will,  or  give  them  ef- 
fect. In  the  latter  case,  there  is  an  end  of 
all  argument  about  the  word  'if.'  There  Is 
nothing  in  the  will  to  prove  that  the  testa- 
tor meant  the  plaintiff  not  to  take  a  vested 
estate  unless  he  survived  twenty-one.  In- 
deed, the  true  sense  of  the  thing  is  that  the 
devisor  meant  him  to  take  it  as  an  immedi- 
ate devise  in  himself,  but  that  it  was  to  go 
over  in  the  event  of  his  dying  under  twenty- 
one.  It  must  be  admitted  that,  according 
to  repeated  decisions,  no  precise  words  are 
necessary  to  constitute  a  condition  prece- 
dent in  wills.  They  must  be  construed  ac- 
cording to  the  intention  of  the  parties;  and 
it  would  be  absurd,  considering  the  various 
circumstances  under  which  wills  are  made, 
to  require  particular  terms  to  express  par- 
ticular meanings.  The  apparent  intention, 
aa  collected  from  the  whole  will,  must  al- 
ways control  particular  expressions.  Now 
the  fairest  construction  that  can  be  put  upon 
this  will,  independent  of  authority,  is  that 
the  plaintiff  took  an  immediate  vested  estate 
on  the  death  of  the  preceding  devisees,  with 
a  condition  subsequent.  With  respect  to  the 
cases,  that  of  Edwards  v.  Hammond,  3  Lev. 
132,  is  on  all  fours  with  the  present.  The 
circumstance  of  the  devise  over  being  to  a 
stranger  makes  no  difference;  for  it  is  clear 
that  the  testator  meant  no  one  to  take  his 
estate  unless  in  the  event  of  the  plaintiff 
dying  under  twenty-one.  Edwards  v.  Ham- 
mond is  neither  opposed  nor  weakened  by 
any  case.  No  doubt  the  general  meaning  of 
the  word  'if  implies  a  condition  precedent, 
unless  it  be  controlled  by  other  words.  But 
in  this  case  there  is  a  variance  between  the 
expression  and  the  meaning,  and  the  case 
of  Edwards  v.  Hammond  sanctions  us  in 
giving  effect  to  the  latter.  On  these 
grounds,  we  are  of  opinion  that  the  estate 
vested  in  the  plaintiff  on  the  death  of  the 
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preceding  devisees;  and  the  expression,  'all 
my  estate,'  is  so  general  as  to  pass  an  estate 
in  fee.  Besides,  it  would  be  an  absurdity  on 
the  face  of  the  will  to  construe  it  only  an 
estate  for  life.  .  .  .  This  case  has  been 
argued  before  us  by  counsel,  and  we  are  of 
opinion  that,  in  the  events  that  have  hap- 
pened, the  plaintiff  John  Davenport  Brom- 
firld  takes  a  vested  estate  in  fee  simple  in 
the  freehold  and  copyhold  estates  of  the  said 
John  Davenport  the  testator,  determinable 
upon  the  contingency  of  his  dying  tmder  the 
age  of  twenty-one  years." 

In  Doe  ex  dem.  Hunt  v.  Moore,  14  East, 
601,  James  Moore,  the  testator,  gave  "John 
Moure,  son  of  my  said  cousin  John  Moore 
aforesaid,  when  he  attains  the  age  of  twen- 
ty-one years,  ,  .  .  [certain  real  estate], 
to  hold  to  him,  his  heirs  and  assigns  for- 
ever; but  in  case  he  should  die  before  he 
attains  the  age  of  twenty-one  years,  then 
I  give  and  devise  the  last  mentioned  estate 
to  his  brother  James  Moore,  when  he  at- 
tains the  age  of  twenty-one  years,  to  hold 
the  same  to  him,  his  heirs  and  assigns  for- 
ever. Also,  I  give  and  devise  to  the  said 
Jamea  Moore,  when  he  attains  the  age  of 
twenty-one  years,  .  .  .  [certain  real  es- 
tate], to  hold  to  him,  his  heirs  and  assigns 
forever;  but  in  case  he  should  die  before 
he  attains  the  age  of  twenty-one  years,  then 
T  give  and  devise  the  four  last-mentioned 
estates  to  his  brother  Robert  Moore,  son  of 
my  said  cousin  John  Moore,  when  he  at- 
tains the  age  of  twenty-one  years;  to  hold 
to  him,  his  heirs  and  assigns  forever.  Also 
I  give  and  devise  to  the  said  Robert  Moore, 
when  he  shall  attain  the  age  of  twenty-one 
years,  .  .  .  [certain  real  estate],  to 
hold  the  same  to  him  h^s  heirs  and  assigns 
forever;  but  in  case  he  shall  die  before  he 
shall  attain  the  age  of  twenty-one  years, 
then  I  give  and  devise  the  six  last  men- 
tioned estates,  ...  to  his  brother 
Charles  Edward  Moore,  .  .  .  when  he 
attains  the  age  of  twenty-one  years,  to  hold 
to  him,  his  heirs  and  assigns  forever;  but 
in  case  he  shall  die  before  he  attains  the 
age  of  twenty-one  years,  then  I  give  and 
devise  the  said  seven  last  mentioned  estates 
to  all  the  daughters  of  my  said  cousin  John 
Moore  aforesaid,  equally,  share  and  share 
alilcc."  Testator  died,  leaving  Sarah  Hunt 
and  Samuel  James  Dawes,  two  of  the 
lessors  of  the  plaintiff,  as  his  heirs  at  law. 
Upon  the  death  of  the  testator,  John  Moore, 
the  defendant,  and  Edward  Moore,  in  the 
name  and  on  behalf  of  the  said  John  Moore, 
ti.e  son,  James  Moore,  Robert  Moore,  and 
Charles  Edward  Moore,  the  devisees  named 
in  the  wilt,  entered  into  the  possession  of 
the  seven  last-mentioned  estates,  and  are 
now  in  possession  thereof.  The  devisees 
John,  James,  Robert,  and  Charles  Edward 
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Moore,  the  sons  of  the  testator's  cousin, 
John,  were  all  under  the  age  of  twenty-one 
years.  Elizabeth,  the  only  daughter  of  tt-s- 
tator's  cousin,  has  attained  the  age  of  twen- 
ty-one years.  The  question  reserved  was 
whether  the  lessors  of  the  plaintiff,  or  any 
or  either  of  them,  as  heirs  at  law  of  the 
testator,  or  otherwise,  take  any,  and  what 
estate  or  interest  in  the  said  seven  devised 
estates,  or  in  any  of  them.  The  opinion  was 
by  Lord  EUenborough,  Ch.  J.  After  stating 
the  case,  the  opinion  states:  "On  behalf  of 
the  plaintiff  it  was  contended  that  the  devi- 
sees attaining  the  age  of  twenty-one  years 
was  a  condition  precedent  to  any  estate 
vesting  in  them,  and  that  in  the  mean- 
time the  same  descended  to  the  lessors  of  the 
plaintiff,  who  were  the  heirs  at  law  of  the 
testator.  Ajid  the  cases  of  a  bequest  of  per- 
sonal estate  were  relied  on,  where  it  has 
been  held  that  a  legacy  given  to  one,  if  or 
when  he  shall  attain  twenty-one,  lapses  in 
the  event  of  the  legatee  dying  under  twenty- 
one.  [Citing  cases.]  And  it  was  argued 
that  there  was  no  distinction  between  de- 
vises of  real  and  bequests  of  personal  estate 
in  this  respect.  But  that  is  not  so;  for  the 
rules  by  which  legacies  are  governed  are 
borrowed,  all  or  the  greater  part,  from  the 
civil  law;  whereas,  the  decisions  on  the  de- 
vises of  real  estate  have  established  a  differ- 
ent rule;  and,  according  to  them,  a  devise 
to  A  when  he  attains  twenty-one,  to  hold  to 
him  and  his  heirs,  and  if  he  die  under  twen- 
ty-one then  over,  does  not  make  the  devi- 
see's attaining  twenty-one  a  condition  pre- 
cedent to  the  vesting  of  the  interest  in  him : 
but  the  dying  under  twenty-one  is  a  condi- 
tion subsequent,  on  which  the  estate  is  to  be 
devested.  [Citing  cases,  the  last  of  which 
is  Bromfield  v.  Crowder,  supra,  which  latter 
case  was  affirmed  in  the  House  of  Lords.] 
These  we  consider  as  authorities  precisely 
in  point,  especially  the  last  case  [Bromfield 
v.  Crowder],  the  pendency  of  which  in  the 
House  of  Lords  was  the  occasion  of  our 
judgment  in  this  case  being  deferred.  To 
which  may  be  added  Goodtitle  ex  dem.  Hay- 
ward  V.  Whitby,  1  Burr.  228  [supra].  These 
authorities  were  attempted  to  be  distin- 
guished, on  the  ground  that  they  were  cases 
of  a  remainder,  and  not  of  an  immediate 
devise,  as  in  the  case  here;  but  that  forms 
no  substantial  ground  of  distinction;  the 
estate  vests  immediately,  whether  any  par- 
ticular interest  is  carved  out  of  it  to  take 
effect  in  possession  in  the  meantime,  or  not. 
.  .  .  We  are  therefore  of  opinion  that  in 
this  case  the  plaintiffs,  who  are  the  heirs  at 
law  of  the  testator,  did  not  take  any  estate 
or  interest  in  the  premises  so  devised." 

In  Doe  ex  dem.  Roake  v.  Nowell,  1 
Maiile  &  S.  327,  Sarah  Trymmer  devised  her 
freehold  estate  "to  my  said  nephew  John 
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Koake  for  hia  life,  on  conaideration  that  out 
of  the  rents  thereof  he  do  from  time  to  time 
keep  such  estates  in  proper  and  tenantable 
repair,  and  on  the  decease  of  my  said  neph- 
ew John  Soake,  I  devise  all  my  said  estates 
(subject  to  and  chargeable  with  the  pay- 
ment of  £30  a  year  to  Ann,  the  wife  of  the 
said  John  Boake  for  her  life  .  .  .  ) 
to  and  among  his  children  lawfully  begot- 
ten, equally,  at  the  age  of  twenty-one  and 
their  heirs,  as  tenants  in  common.  But  if 
only  one  child  shall  live  to  attain  such  age, 
to  him  or  her,  and  his  or  her  heirs,  at  hia 
or  her  age  of  twenty-one;  and  in  case  my 
said  nephew  John  Roake  shall  die  without 
lawful  issue,  or  such  lawful  issue  shall  die 
before  twenty-one  then  I  devise  all  the 
said  estates  (chargeable  with  such  annuity 
.  .  .)  to  and  among  my  said  nephews 
and  nieces.  Miles,  Thomas,  John,  James, 
and  Sarah  Pinfold,  and  Susannah  Long- 
man, or  such  of  them  as  shall  be  then  liv- 
ing and  their  lieirs  and  assigns  forever." 
The  testatrix  died  leaving  John  Roake,  the 
devisee,  surviving.  Roake  was  then  a 
widower,  and  had  no  issue.  On  testatrix's 
death,  he  entered  upon  the  premises.  He 
subsequently  married,  and  afterwards  bad 
the  four  lessors  of  the  plaintiff,  his  only 
children.  He  subsequently  "levied  a  fine 
8ur  conueance  de  droit,  etc.,  of  the  premises, 
with  proclamations  to  the  use  of  himself  in 
fee,  in  pursuance  of  a  covenant  contained 
in  an  indenture  made  on  the  5th  of  No- 
vember in  that  year.  Two  of  the  lessors 
of  the  plaintiff  were  bom  before  the  exe- 
cution of  the  indenture  and  levying  the  fine 
above  mentioned.  In  Trinity  Term,  1797,  J. 
Boake  also  suffered  a  recovery  of  the  prem- 
ises to  the  use  of  such  persons  as  he  should 
appoint,  and  on  2l8t  May,  1802,  by  deeds 
of  lease  and  release  appointed  the  same  to 
the  defendant  in  fee.  J.  Roake  was  in  pos- 
session of  the  premises  as  devisee  under  the 
will  at  the  date  of  the  said  indenture  and 
fine,  and  died  on  the  13th  of  February,  1803, 
leaving  the  four  lessors  of  the  plaintiff  him 
surviving,  being  then  all  infants  under  the 
age  of  twenty-one  years.  The  two  first 
lessors  of  the  plaintiff  have  since  attained 
their  respective  ages  of  twenty-one  years, 
subsequently  to  which  and  before  the  date 
of  the  demises  in  this  ejectment  an  actual 
and  formal  entry  was  made  by  the  plain- 
tifTs  lessors  respectively  upon  the  premises 
in  question  for  the  purpose  of  avoiding  the 
operation  of  the  fine  and  recovery.  The 
question  for  the  opinion  of  the  court  is: 
'What  interest  (if  any)  the  lessors  of  the 
plaintiff,  the  children  of  John  Roake,  or 
any  of  them,  take  under  Sarah  Trymmer'a 
■will  t  And  whether  the  fine  or  recovery  has 
barred  their  title.'."  In  the  opinion,  Lord 
lEllenborough,  Ch.  J.,  says:  "I  think  this 
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case  concluded  by  Bromfleld  v.  Crowder, 
which  was  very  fully  considered.  That  was 
a  devise  in  remainder  of  all  the  testator's 
estate  to  J.  D.  BromficM,  if  the  said  J.  D. 
B.  should  live  to  attain  the  age  of  twenty- 
one,  but  in  case  J.  D,  B.  died  under  twenty- 
one,  and  C.  Bromfleld  should  survive  him, 
then  over;  and  it  was  resolved  that  J.  D. 
Bromfield  took  a  vested  estate  determinable 
upon  the  contingency  of  his  dying  under 
twenty-one.  After  that  decision  came  the 
case  of  Doe  ex  dem.  Hunt  v.  Moore,  which  was 
an  immediate  devise  of  the  testator's  real 
estate  in  fee  to  J.  Moore,  when  he  attained 
the  age  of  twenty-one,  but  in  case  he  died 
before  twenty -one,  then  to  his  brother,  etc.; 
and  there  it  was  held  that  J.  Moore  took 
a  vested  estate.  So  that  it  appears  whether 
the  devise  be  in  remainder  or  an  immediate 
devise,  there  is  no  substantial  distinction. 
Here  the  words  of  the  devise,  after  the  de- 
cease of  J.  Roake,  are  to  and  among  his 
children  equally  at  the  age  of  twenty-one, 
but  if  only  one  child  shall  live  to  attain 
such  age,  to  such  child  at  the  age  of  twenty- 
one;  and  in  case  J.  Roake  sliall  die  without 
issue,  or  such  issue  shall  die  before  twenty- 
one,  then  over.  I  see  nothing  in  this  devise 
to  distinguish  it  from  the  above  cases.  The 
consequence  is  that  the  children  must  be 
considered  as  taking  vested  remainders." 
This  case  was  appealed  to  the  House  of 
Lords  and  is  reported  in  5  Dow.  P.  C.  202, 
under  the  title  of  Randoll  v.  Doe.  This 
report  of  the  case  contains  elaborate  argu- 
ments by  counsel  on  either  aide,  in  which 
Bromfleld  v.  Crowder,  1  Bos.  <fe  P.  N.  R.  313; 
Doe  ex  dem.  Boake  v.  No  well,  supra;  Good- 
title  ex  dem.  Hayward  v.  Whitby,  1  Burr. 
229;  Doe  ex  dem.  Hunt  v.  Moore,  14  East, 
GOl;  and  Edwards  v.  Hammond,  commented 
upon  in  Bromfield  v.  Crowder,  supra,  are 
all  cited  and  discussed.  The  opinion  by 
Lord  Eldon  states:  "In  either  view  of  this 
case  it  is  a  case  of  hardship.  If  the  fine 
should  be  destroyed,  some  of  the  parties' 
purchasers  may  be  damnified;  and,  if  not, 
then  the  devisees  will  be  deprived  of  the 
estates.  But  in  the  view  of  hardship,  we 
have  nothing  to  do  with  it;  and  after  a  care- 
ful consideration  of  the  special  verdict,  and 
all  that  appears  within  the  four  corners  of 
the  instrument,  the  nature  of  the  case,  the 
authorities,  and  effect  of  the  whole  of  the 
will,  it  is  my  humble  opinion  that  this  judg- 
ment ought  to  be  affirmed." 

Phipps  V.  Ackers,  9  Clark  &  F.  583,  is  an- 
other House  of  Lords  case,  and  is  a  leading 
ease,  very  generally  cited  in  subsequent  deci- 
sions. In  that  case  the  syllabus  reads:  "A 
testator  gave  all  his  real  and  personal  es- 
tates to  trustees;  and  as  to  his  lands  at  W., 
which  he  held  in  fee  simple,  he  directed  that 
the  trustees  should  stand  seized  thereof,  in 
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trust  to  convey  the  same  to  G.  H.  A.,  'when 
and  as  soon  as  he  should  attain  his  age  of 
twenty-one  years;'  but  in  case  he  should 
'die  before  he  attained  that  age,  without 
leaving  issue  of  his  body,  then  that  the 
said  lands  at  W.,  given  and  devised  to  him, 
should  sink  into  the  residue  of  the  testator's 
real  and  personal  estates;  and  he  gave  the 
residue  to  J.  C.  At  the  testator's  death 
G.  H.  A.  was  only  twelve  years  of  age. 
Held,  that  an  equitable  estate  in  fee  in  the 
lands  at  W.  vested  in  G.  H.  A.  immediately 
on  the  testator's  death,  liable  to  be  devested 
in  the  event  of  his  dying  under  twenty-one 
without  leaving  issue  of  his  body."  At 
the  time  of  the  testator's  death,  his  benefi- 
ciary, G.  H.  Ackers,  was  about  twelve  years 
of  age.  He  attained  his  age  of  twenty-one 
years  in  1833.  The  two  years  prior  thereto, 
Mrs.  Phipps,  the  plaintiff,  testator's  heiress 
at  law,  filed  a  bill  in  chancery  against  the 
acting  trustee  and  G.  H.  Ackers,  and  others, 
stating  the  will,  and  also  that  the  rents  re- 
ceived by  the  trustee  amounted  to  a  con- 
siderable sum.  The  bill  prayed,  among 
other  things,  that  it  might  be  declared  that 
plaintiff  was  entitled  to  the  rents  and  prof- 
its from  the  death  of  the  testator  until 
such  time  as  G.  H.  Ackers  should  attain 
twenty-one  years  of  age.  A  demurrer  to 
the  bill  for  want  of  equity  was  allowed. 
The  report  contains  elaborate  argument  by 
counsel  on  either  side.  (Citing  substantial- 
ly all  of  the  cases  above  noted,  with  others.) 
Coimsel  for  G.  H.  Ackers,  in  their  argu- 
ment, say:  "If  G.  H.  Ackers  should  die 
under  twenty-one  and  without  issue,  the 
Wheelock  est&te  was  to  pass  to  the  residu- 
ary devisee,  James  Coops;  but  if  G.  H. 
Ackers  attained  twenty-one  the  trustees  were 
to  convey  the  estate  to  him;  or  if  he  died 
under  twenty-one  leaving  issue,  the  issue 
were  to  take  it;  and  yet  it  is  contended  that 
this  was  not  a  vested  estate.  It  is  sufficient 
to  look  at  the  will,  without  the  aid  of  cases, 
to  see  that  this  was  a  vested  estate,  because 
it  is  manifest  that  the  ancestor  must  take 
in  order  that  the  issue  might  take,  unless 
the  solecism  is  to  be  supported  that  an 
heir  can  take  as  heir  without  an  ancestor." 
A  very  terse  statement,  indeed,  of  the  ques- 
tion. 

The  opinion  was  delivered  by  Lord  Ch.  J. 
Tindal,  in  the  course  of  which  he  says:  "In 
order  to  answer  your  Lordships'  question,  it 
is  not  necessary  for  us  to  say  what  would  be 
the  legal  effect  of  a  simple  devise  to  A  and 
his  heirs  when  or  if  he  shall  attain  twenty- 
one,  without  any  concomitant  provisions  cal- 
culated to  show  whether  the  testator  did  or 
did  not  mean  to  treat  the  attaining  twenty- 
one  as  a  condition  precedent.  In  such  a 
case  Mr.  Fearne  may  be  right  in  the  opin- 
ion found  among  his  posthumous  works 
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that,  until  the  devisee  attains  the  prescribed 
age  he  takes  no  interest  whatever  in  the  de- 
vised lands.  But  whatever  might  be  the 
true  meaning  of  such  a  devise,  if  it  should 
occur  by  itself,  there  is  ample  authority 
for  saying  that  such  words  may,  from  the 
context,  be  taken  not  to  indicate  the  time 
when  the  estate  is  to  vest,  but  to  point  out 
an  event  on  the  happening  of  which  an 
estate  already  vested  is  to  be  devested  in 
favor  of  some  other  person.  And  the  cases 
on  this  subject  appear  to  be  resolvable  into 
two  classes:  First,  those  in  which  the 
courts  have  relied  on  the  circumstance  that 
the  estate,  prior  to  the  attainment  of  the 
age  of  twenty-one  has  been  given  to  some 
third  person,  either  for  the  benefit  of  the 
devisee  himself,  as  in  Goodtitle  ex  dem. 
Hayward  v.  Whitby,  supra,  or  for  the  bene- 
fit of  some  other  persons  to  endure  during 
the  minority,  as  in  Boraston's  Case,  3  Coke, 
16a,  and  Mansfield  v.  Dugard,  1  Eq.  Cas. 
Abr.  195,  Gilb.  Eq.  Rep.  36;  and,  secondly, 
those  cases  in  which  the  estates  are  given 
over  in  the  event  of  the  devisee  dying  under 
twenty-one,  as  in  Edwards  v.  Hammond,  3 
Lev,  132,  Bromfield  v.  Crowder  and  Doe  ex 
dem.  Hunt  v.  Moore,  supra.  The  first  class 
of  cases  proceeds  on  the  ground  that  the 
estate  given  to  the  devisee  on  his  attaining 
twenty-one  is  in  fact  only  a  remainder, 
taking  effect,  in  its  natural  order,  on  the 
determination  of  the  preceding  estates;  and 
that  the  attaining  the  prescribed  age  in 
such  a  case  no  more  imports  a  condition 
precedent  than  any  other  words  indicating 
that  a  remainderman  is  not  to  take  until 
after  the  determination  of  the  particular 
estates.  The  second  class  of  cases  goes  on 
the  principle  that  the  subsequent  gift  over 
in  the  event  of  the  devisee  dying  under 
twenty-one  sufliciently  shows  the  meaning 
of  the  testator  to  have  been  that  the  first 
devisee  should  take  whatever  interest  the 
party  claiming  under  the  devise  over  is  not 
entitled  to,  which  of  course  gives  him  the 
immediate  interest,  subject  only  to  the 
chance  of  its  being  devested  on  a  future 
contingency.  Whether  the  doctrine  on 
which  this  second  class  of  cases  has  rested 
was  originally  altogether  satisfactory  is  a 
point  which  we  need  not  discuss.  It  is 
sufficient  to  say '  that  it  clearly  has  been 
established  and  recognized  as  a  settled  rule 
of  construction,  not  only  in  the  courts 
below,  but  also  in  your  Tx>rdships'  House, 
and  that  rule  appears  to  us  clearly  to  gov- 
ern the  case  put  to  us  by  your  Lordships. 
In  conformity  with  which  rule,  therefore, 
we  beg  leave  to  state  that,  on  the  question 
put  to  us,  we  are  of  opinion  that  G.  H.  A., 
on  the  decease  of  the  testator,  took  an  es- 
tate in  fee  simple  in  the  lands  and  here- 
ditaments at  W.,  subject  to  be  devested  in 
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the   event  of  bis   dying  under   twenty-one 
and  without  issue." 

On  further  consideration  of  the  case,  the 
lord  chancellor,  on  behalf  of  the  House, 
stated:  "The  testator,  by  his  will,  devised 
his  estates  to  trustees;  and  with  respect  to 
the  Wheelock  estate,  the  estate  in  question, 
he  directed  that  the  trustees  should  stand 
seised  and  possessed  of  it  in  trust  to  convey 
and  assure  it  to  George  Holland  Ackers, 
his  godson,  when  and  so  soon  as  he  should 
attain  the  age  of  twenty-one  years,  but  that 
if  he  should  die  under  the  age  of  twenty- 
one  years  without  leaving  issue  of  his  body 
lawfully  begotten,  in  that  case  the  estate 
should  form  part  of  his  residuary  estates, 
which  he  devised  to  another  person.  The 
question  is,  under  this  devise,  what  estate 
George  Holland  Ackers  took  in  the  Wheelock 
estate.  .  .  .  The  object  which  your  Lord- 
ships had  in  view  was  that  the  learned 
judges  should  review  the  cases  of  Doe  ex  dem. 
Hunt  v.  Moore  and  Bromfield  v.  Crowder, 
supra,  and  other  cases  of  that  class.  Tlie 
judges,  after  consideration,  unanimously 
pronounce  this  as  their  opinion,  that  George 
Holland  Ackers  took  a  vested  estate  in  fee 
in  the  Wheelock  estate,  liable  to  be  de- 
vested in  the  event  of  his  dying  under 
twenty-one  without  leaving  lawful  issue.  I 
am,  for  one,  perfectly  satisfied  with  that 
decision  of  the  learned  judges,  and  I  have 
no  doubt  my  noble  and  learned  friends  con- 
cur with  me  in  that  opinion;  and  the  only 
question,  therefore,  that  remains  to  be  con- 
sidered is  this,  whether  a  different  construc- 
tion should  be  put  on  this  will,  which  con- 
veys an  equitable  estate,  from  that  which 
the  learned  judges  have  put  upon  the  will 
as  applied  to  the  legal  estate;  or,  in  other 
words,  whether  the  direction  to  convey 
makes  any  difference  with  respect  to  the 
disposition  of  the  property.  I  am  clearly 
of  opinion  that  it  does  not;  and  I  agree 
entirely  in  what  fell  from  Sir  William 
Grant,  in  the  case  of  Stanley  v.  Stanley,  16 
Ves.  Jr.  491,  that  the  right  is  not  affected 
by  the  direction  to  convey,  but  that  the 
conveyance  must  conform  to  the  right,  and 
that  the  will  itself  is  an  equitable  convey- 
ance, until  that  is  displaced  by  the  legal 
conveyance  which  is  directed  to  be  made. 
I  am  of  opinion,  therefore,  that  in  this  case 
George  Holland  Ackers  took  an  equitable 
vested  estate  in  fee  in  the  Wheelock  estate, 
and  that  it  was  devested  on  his  dying  under 
the  age  of  twenty-one  years  without  leaving 
lawful  issue.  The  consequence  of  this  is 
that  the  judgment  of  the  vice  chancellor 
must  be  affirmed." 

Lord  Brougham  also  wrote  an  opinion  in 
the  case,  in  the  course  of  which  he  says: 
"We  may  then  assume  that  if  this  devise 
had  been  to  George  Holland  Ackers  directly, 
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the   legal   estate,   the   estate  given,   would 
have  been  vested,  and  not  contingent.     The 
only  question  that  remains  is  whether  the 
interposition  of  trustees,  the  trust  being  de- 
clared  to   assign,   convey,   and   assure   the 
premises    (not    to    receive    the    rents    and 
profits — that  was  Stanley  v.  Stanley — but 
only  to  convey)  to  George  Holland  Ackers, 
when  and  so  soon  as  he  shall  attain  twenty- 
one  years,  makes  any  difference,  and  con- 
verts the  vested  into  a  contingent  interest. 
It  was  contended  that  because  the  imme- 
diate interest  is  vested  in  the  trustees,  and 
that  they  are  only  directed  to  convey  and 
to  assign  to  George  Holland  Ackers  when 
he  is  of  age,  the  act  done  to  entitle  George 
Holland  Ackers  is  postponed  till  that  time, 
and  his  interest  therefore  only  vests  at  that 
time.    But  there  can  be  no  doubt  that  the 
act  which  entitles  him  is  the  devise;  from 
this  he  derives  his  interest,  though  an  equi- 
table interest;   and  the  only  difference  be- 
tween his  case  and  that  of  a  devisee  with- 
out trustees  interposed  or  directed  to  con- 
vey is  that  the  legal  estate  remains  in  the 
trustees  during  his  minority,  and  that  the 
equitable  estate  vesting  in  him  during  that 
minority   would   be  devested  upon   his  de- 
cease under  age.     The  inclination  certainly 
should    always   be    to    make   the   rules    of 
courts  of  equity  conform  as  much  as  pos- 
sible to  the  principles  recognized  at  law; 
and  I  can  see  no  reason  whatever  for  deal- 
ing upon  different  principles  with  the  vest- 
ing of  an  equitable  and  of  a  legal  interest, 
in  respect  to  the  present  question.     .     .     . 
Upon   the  whole,   I  can   see  no  reason  to 
doubt  that  the  estate,  in  the  present  case, 
vested  immediately  in  George  Holland  Ack- 
ers, determinable  upon  his  dying  under  the 
age  specified;  the  trustees  taking  an  inter- 
est for  his  behoof,  limited  to  his  minority." 
When    this    case    was    originally    com- 
menced, G.  H.  Ackers,  James  Ackers   (for- 
merly James  Coops,  the  devise  to  whom  was 
to  pass  to  him  when  he  attained  the  age 
of  twenty-four  years,  provided  he  gave  se- 
curity to  do  certain  things  and  should  take 
the  surname  of  Ackers),  and  Benjamin  Wil- 
liams,  trustee    (his  cotrustee,   Hobson,   re- 
fusing   to    join),    were    made    defendants. 
Fhipps  V.  Williams,  6  Sim.  46.    They  sepa- 
rately demurred  generally.     In  concluding 
his  opinion  the  vice  chancellor  said:     "The 
consequence,  therefore,  is  that  the  demurrer 
of  George  Holland  Ackers  must  be  allowed, 
and  the  demurrer  of  James  Ackers  must  be 
overruled.     And  as  to  the  demurrer  of  the 
trustees,  it  should  never  have  been  put  upon 
the  flies  of  the  court  at  all."     Why  not? 
Because  the  estate  having  vested  upon  the 
death  of  the  testator  in  G.  H.  Ackers,  and 
the  controversy  between  Phipps  and  G.  H. 
Ackers  and  James  (Coops)  Aclcers  involving 


Digitized  by 


Google 


1004 


NEBRASKA  SUPREME  COURT, 


simply  the  question  of  when  and  in  whom 
the  estate  vested,  it  was  a  matter  of  no 
concern  to  the  trustees.  They  were  merely 
the  depositories  or  holders  of  the  naked 
legal  title  of  the  estate,  the  equitable  and 
actual  title  to  which  was  vested  in  their 
cestui  que  trust,  the  devisee  named  in  the 
will. 

In  a  much  later  case  (Browne  v.  Browne, 
3  Smale  &  G.  568 ) ,  the  high  court  of  chan- 
cery reviews  a  number  of  the  authorities 
cited,  and  also  considers  Festing  v.  Allen, 
12  Mecs.  &  W.  279,  13  L.  J.  Exch.  N.  S. 
94,  25  Eng.  Rul.  Cas.  604,  cited  in  some  of 
the  cases  as  supporting  the  doctrine  of  a 
contingent  remainder.  The  vice  chancellor 
in  the  opinion  says:  "The  question  in  this 
case  is  whether  the  devise  in  trust  for  all 
and  every  child  and  children  of  Richard 
Staples  Browne,  who  should  live  to  attain 
the  age  of  twenty-one  is,  upon  the  true  con- 
struction of  the  whole  will,  a  contingent 
remainder.  A  devise  in  these  terms,  uncon- 
trolled by  anything  in  the  context,  certainly 
creates  a  contingent  remainder.  But  in  this 
case  the  words  of  gift  are  preceded  and 
followed  by  various  limitations.  It  has 
long  been  established  that  words  of  gift  in 
a  will,  which  talcen  by  themselves  would 
make  the  gift  contingent,  may  be  controlled 
and  qualified  by  the  terms  of  the  next  limi- 
tation or  by  other  expressions  in  the  will, 
BO  as  to  justify  the  construction  that  the 
devisee  takes  an  immediate,  although  de- 
feasible, estate."  In  considering  Festing  v. 
Allen,  which  was  a  decision  by  the  court 
of  exchequer,  the  learned  chancellor  says: 
"The  view  expressed  by  the  court  of  ex- 
chequer of  the  cases  of  Doe  ex  dem.  Hunt 
V.  Moore  and  Phipps  v.  Ackers  is  not  sup- 
ported by  any  just  appeal  to  previous  deci- 
sions, or  illustrated  by  any  force  of  argu- 
ment on  established  principles  of  law.  On 
the  contrary,  it  affects  to  discredit  repeated 
decisions  of  the  House  of  Lords,  which  have 
for  generations  governed  the  right  to  prop- 
erty on  principles  heretofore,  and,  it  is  to 
be  hoped,  still,  sufficiently  established,  and, 
being  established,  not  to  be  shaken  without 
public  mischief.  .  .  .  It  is  a  rule  of  law 
that  an  estate  in  remainder  must  take  effect 
eo  instante  that  the  particular  estate  deter- 
mines; and  if  the  remainder  be  limited  on 
a  contingency  which  has  not  happened  when 
the  particular  estate  determines,  it  must 
fail.  To  modify  the  intolerable  hardship 
of  defeating  the  clear  intentions  of  testa- 
tors, it  is  an  established  rule  of  construc- 
tion that  in  doubtful  cases  a  remainder 
shall,  if,  possible,  be  construed  to  be  vested 
rather  than  contingent.  For  this  purpose 
words  of  contingency  are,  as  much  as  pos- 
sible, to  be  treated  as  referring  rather  to 
the  period -when  the  remainder  is  to  become 
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vested  absolutely  and  indefeasibly,  than  as 
preventing  the   remainderman   from   taking 
any    present    interest,    and    thereby    alto- 
gether losing  the  estate.     This  rule  is  the 
foundation  of  thati  long  series  of  decisions 
in  which  it  has  been  variously  applied,  from 
Boraston's   Case   downwards.     It   is  a   ra- 
tional and  intelligible  rule,  repeatedly  af- 
firmed and  applied  by  the  House  of  Lords." 
The  chancellor  then  considers  Bromfiold 
V.  Crowder  and  Doe  ex  dem.  Roake  v.  No- 
well,  supra,  and  says:     "In  each  of  these 
cases  (and  in  others  of  the  same  kind)   the 
full  pvcnt  upon  which  alone,  in  the  words 
of  gift,  the  estate  was  to  arise,  had  not 
taken  place;  yet  in  favor  of  the  intention 
manifested  in  the  more  general  language  of 
the  gift  over,  the  remainder  was  treated  by 
the  House  of  Lords  as  vested  before  the  full 
event  on  which  the  gift  was  made  to  depend. 
.     .     .     In  the  present  case  the  language 
of  the  gift  over  in  default  of  issue  is  upon 
principle  and  authority  sufficiently  large  to 
show  the  testator's  intention  that  the  gift 
over  should  not  take  effect  if  there  were 
any   children    (for   in   cases  like   this   the 
word  'issue'  is  held  to  mean  children)  who 
might  live  to  attain  the  age  of  twenty-one. 
These  words  of  qualification  are  sufficiently 
strong,    unless   the   decision   in    Festing   v. 
Allen  be  considered  an  authoritative  deci- 
sion.    The  court  of  exchequer,  indeed,  de- 
clared that  they  did  not  feel  much  doubt 
(if  they  felt  any  doubt  at  all)   as  to  that 
case.    They  did  not  affect  to  reconcile  their 
decision  with  the  decision  of  the  House  of 
Lords  in  Randoll  v.  Doe,  nor  with  the  prin- 
ciple of  that  case  and  the  case  of  Bromfield 
V.  Crowder;   nor  does  it  seem  to  have  oc- 
curred  to   them   that   there   was   anything 
startling  in  treating  the  gift  over  as  one 
to  take  effect  only  on  the  occurrence  of  tliat 
very  event  which  would  have  defeated  it, 
or  on  the  event  of  there  being  no  children 
at  alL     The  old  maxim,  £x  antecedentibiu 
et  conaeqitentibu*  fit  optima  interpretatio, 
is  a  sound  rule  in  the  construction  of  in- 
struments.    To   magnify   words  of   contin- 
gency by  a  narrow  and  miscroscopic  view, 
which   excludes   the   fair   operation    of  the 
context,  is  not  consistent  with  established 
principles  of  construction,  or  likely  to  pro- 
duce any  other  than  an  erroneous   result. 
Where  the  court  of  exchequer  resolved  to 
review  decisions  of  the  House  of  Lords,  and 
to  restrain  and  discredit  or  evade  the  appli- 
cation of  a  principle  established  by  the  high- 
est authorities,  a  profound  consideration  of 
the  question  might  have  been  expected,  and 
the  fruits  of  that  consideration  to  justify 
so  extraordinary  a  course  might  have  ap- 
peared in  some  overwhelming  force  of  rea- 
soning and  illustration,  to  show  that  words 
of  contingency  incorporated  in  a  gift  have 
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a  more  imcontrollable  force  when  applied 
to  the  description  of  a  person  than  of  an 
event.  The  reports  of  the  two  other  cases, 
in  which  the  decision  in  Festing  v.  Allen 
has  been  followed,  afford  nothing  to  in- 
crease the  inadequate  weight  of  that  case. 
It  is  satisfactory  to  find  that  there  are  at 
least  two  subsequent  cases  in  which  it  has 
not  been  followed,  and  that  the  Vice  Chan- 
cellor Knight  Bruce,  in  the  case  of  Biley  v. 
Gamett,  3  DeG.  &  S.  629,  19  L.  J.  C3i.  N. 
S.  146,  14  Jur.  236,  preferred  adhering  to 
older  authorities  so  often  affirmed  by  the 
House  of  Lords.  .  .  .  Upon  the  whole, 
therefore,  guided  by  an  intelligible  princi- 
ple, sanctioned  by  the  highest  authorities, 
and  not  shaken  by  any  adequate  weight  of 
subsequent  decision  or  aigument,  the  true 
construction  of  this  will  seems  to  be  that 
the  plaintiff,  as  the  only  child  of  Richard 
Staplej  Browne,  is  devisee  in  fee  of  an  es- 
tate in  fee  simple,  determinable  in  case  of 
his  dying  under  the  age  of  twenty-one.  The 
decree  must  be  to  that  effect." 

We  will  now  consider  a  few  of  the  cases 
from  our  sister  states. 

In  Hughes  v.  Hughes,  12  B.  Mon.  115, 
the  will  gave  "to  Charles  S.  Hughes,  Mary 
E.  Hughes,  and  Sarah  F.  Hughes,  children 
of  Richard  F.  Hughes,  deceased,  when  they 
become  of  age,  or  marry,  one  tract  of  land, 
beginning,"  etc.  The  testator  had  four 
children  and  three  grandchildren  living; 
the  three  latter  being  the  children  of  Rich- 
ard F.  Hughes,  named  in  the  foregoing  de- 
vise. On  the  part  of  the  grandchildren,  it 
was  contended  that,  under  the  first  clause, 
they  acquired  a  vested  interest  in  the  land, 
with  a  right  to  take  immediate  enjoyment. 
The  court  cites  and  follows  -Doe  ex  dem. 
Hunt  v.  Moore,  14  East,  601 ;  Doe  ex  dem. 
Roake  v.  Nowell,  1  Maule  &.  8.  327;  and 
Bromfield  v.  Crowder,  1  Bos.  &  P.  N.  R.  313. 

In  Toner  v.  Collins,  67  Iowa,  369,  66  Am. 
Rep.  346,  25  K.  W.  287,  the  syllabus  reads: 
"The  testator  bequeathed  to  his  executors, 
in  tnist  for  his  children,  certain  real  estate, 
with  the  following  provision,  among  others: 
"My  said  executors  shall  have  the  manage- 
ment and  control  of  said  property  by  me 
devised  to  them  in  trust  for  my  said  chil- 
dren, and  they  are  to  have  the  control  and 
management  thereof  until  they  shall  get 
married;  and  when  any  of  my  said  children 
shall  marry,  with  the  consent  of  said  ex- 
ecutors, any  worthy  person,  then  the  part 
or  portion  of  property  herein  devised,  or 
the  proceeds  thereof,  .  .  .  shall  be  and 
beccmie  the  property  of  said  child  so  marry- 
ing, and  my  said  executors  shall  make  the 
necessary  conveyance  thereof,  so  as  to  vest 
the  absolute  title  in  said  legatee.'  Held, 
that  the  marrying  of  a  child  with  the  con- 
sent of  the  executors  was  not  a  condition 
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precedent  to  the  vesting  in  him  or  her  of 
an  interest  in  the  estate,  but  only  a  condi- 
tion for  the  termination  of  the  trust  as  to 
one  so  marrying;  and  that  the  will,  con- 
sidered as  a  whole,  vested  in  the  children, 
upon  the  death  of  the  testator,  a  present 
equitable  interest  in  the  estate.  Conse- 
quently, where  one  of  the  daughters  died 
at  the  age  of  twenty-two  unmarried,  and 
bequeathed  to  B.  [her  fianc^]  all  her  prop- 
erty, personal  and  real,  and  all  her  interest 
in  her  father's  estate,  either  as  heir  or 
devisee  under  his  will,  held,  that  her  death 
terminated  the  trust  as  to  the  property 
bequeathed  to  the  executors  for  her  use, 
and  they  were  properly  decreed  by  the  court 
below  to  convey  the  legal  title  thereof 
toB." 

In  Raney  t.  Heath,  2  Patton  &  H.  (Va.) 
206,  the  third  paragraph  of  the  syllabus 
reads:  "A  will  contained  the  following 
clause:  'I  give  and  bequeath  my  estate, 
except  what  I  shall  hereinafter  name,  both 
real  and  personal,  to  my  brother  Benjamin 
B.  Heath's  children;  providing  either  of 
them  shall  live  to  the  age  of  twenty-one. 
If  neither  of  them  live  to  be  twenty-one, 
it  is  my  desire  that  my  sister  Lilly  Raney 
and  my  sister  Barbara  B.  Lee's  children  to 
have  it  equally  between  them.'  Held,  that 
the  legacy  to  the  children  of  Benjamin  B. 
Heath  vested  at  the  death  of  the  testator, 
subject  to  be  devested  on  the  death  of  all 
of  them  under  the  age  of  twenty-one  and 
that  the  same  rule  applied  to  both  the  real 
and  personal  est«te."  In  the  opinion  the 
court  say:  "That  the  terms  of  the  bequest 
to  the  children  of  B.  B.  Heath,  standing 
alone  and  unaccompanied  with  the  limita- 
tion over,  would  have  imported  a  contin- 
gent legacy  as  to  the  personalty,  and  a 
contingent  devise  as  to  the  realty,  is  a 
proposition  about  which  there  is  no  room 
for  doubt  or  difference  of  opinion.  And  it 
is  equally  clear  and  well  settled  upon  au- 
thority that  the  limitation  over  made  it, 
as  to  the  land,  a  vested  devise;  the  limi- 
tation over  in  the  event  of  the  death  of 
all  under  age  being  considered  explanatory 
of  the  sense  in  which  the  testator  intended 
the  devisee's  interest  in  the  property  to 
depend  on  his  attaining  the  specified  age, 
namely,  that  at  the  specified  age  it  should 
become  absolute  and  indefeasible.  The  ef- 
fect of  the  construction  is  to  convert  the 
first  words,  which  seem  to  import  a  condi- 
tion precedent,  and  thereby  to  render  the 
devise  contingent,  into  a  condition  subse- 
quent, whereby  the  vested  estate  of  the 
devisee  would  be  devested  or  defeated  upon 
failure  to  attain  the  age  prescribed.  This 
rule  of  construction  as  to  devises  is  now 
settled  and  established  beyond  the  reach  of 
cavil,  by  an  unbroken  series  of  concurrent 
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decisions,  beginning  witli  Edwards  v.  Ham- 
mond, 3  Lev.  132,  followed  by  Bromfleld  v. 
Crowder  and  Doe  ex  dem.  Hunt  v.  Moore, 
supra.  ...  See  the  case  of  Phipps  v.  Ack- 
ers, 9  Clark  &  F.  583."  The  opinion  upon 
this  point  concludes:  "Upon  the  rule,  then, 
which  obtains  in  devises,  and  which  I  think 
ought  to  prevail  in  a  case  like  this,  in 
which  both  land  and  personalty  are  blended, 
because  the  rule  is  not  only  clearly  settled 
and  undisputed,  but  is  in  itself  reasonable 
and  ought  to  be  held  equally  applicable  to 
personalty  as  to  land,  I  am  of  opinion  that 
the  bequest  under  consideration  was  vested, 
and  not  contingent,  and  that  there  is  no 
error  in  the  decree  of  the  court  below  in 
80  declaring." 

In  Roome  v.  Phillips,  24  N.  Y.  403,  the 
syllabus  reads;  "Devise  of  an  estate  for 
life  to  the  testator's  father,  remainder  to 
the  heir  at  law  and  only  child  of  the  tes- 
tator, 'after  the  decease  of  my  father,  and 
when  he,  the  said  child,  shall  become 
twenty-one  years  of  age,  and  become  mar- 
ried, and  has  children,  and  in  ease  of  hia, 
.the  said  child's  decease  before  that  period 
and  after  my  father's  decease,  then  the  said 
real  estate'  was  given  over  to  other  persons. 
Held,  that  the  child  took  a  vested  remain- 
der, subject  to  be  devested  only  on  his 
dying  under  the  age  of  twenty-one."  In 
the  opinion  the  court  say:  "It  seems  to 
me  it  was  the  clear  intention  of  the  tes- 
tator that  his  son  Elisha,  on  the  demise  of 
John  Burrows,  the  testator's  father,  should 
take  the  estate  in  fee,  upon  his  arriving  at 
the  age  of  twenty-one  years.  He  was  also 
to  take  it,  upon  such  demise,  upon  his  mar- 
riage and  having  children.  It  vested  in 
him  in  fee,  on  the  death  of  the  life  tenant; 
and  he  was  entitled  to  the  possession  on 
the  happening  of  either  of  those  events, 
subject  to  his  being  wholly  devested  on  his 
dying  before  attaining  the  age  of  twenty- 
one  years;  and  on  the  happening  of  which 
latter  event,  the  devise  over  took  effect; 
and  it  only  took  effect  on  his  dying  before 
the  age  of  twenty-one."  The  court  then 
cite  with  approval  Goodtitle  ex  dem.  Hay- 
ward  V.  Whitby,  1  Burr.  229;  Bromfleld  v. 
Crowder.  1  Bos.  &  P.  N.  R.  313,  and  Doe 
ex  dem.  Hunt  v.  Moore,  14  East,  601. 

In  Kerlin  v.  Bull,  1  Dall.  175,  1  L.  ed. 
88,  the  syllabus  reads:  "A  testator  de- 
vised as  follows:  'I  give  and  bequeath 
unto  my  son  A,  when  he  arrives  at  the  age 
of  twenty -one  years  (a  certain  tract  of 
land),  to  hold  to  him,  his  heirs  and  as- 
signs forever.'  Afterwards  he  bequeathed 
to  his  wife  the  use  and  profits  of  all  his 
lands,  for  the  maintenance  [and  education] 
of  his  children,  until  his  sons  should  attain 
the  age  of  twenty-one,  etc.  A  died  after 
the  testator,  under  age,  intestate,  and  with- 
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out  issue,  leaving  a  mother,  brothers,  and 
sisters.  Held,  that  this  was  a  vested  de- 
vise in  A,  and  that  the  estate  was  to  be 
divided  equally  among  his  brothers  and 
sisters."  In  the  opinion  the  court  say: 
"The  absolute  property  is  given  to  John 
when  he  should  arrive  at  age,  a6d  the  use 
and  profits  in  the  meantime  to  his  mother, 
for  the  maintenance  and  education  of  all 
the  children.  This  last  devise  is  a  particu- 
lar interest,  and  no  more  than  a  chattel 
interest.  The  son  John  was  the  principal 
object  of  the  testator's  bounty,  and  if  he 
had  married,  and  died  before  twenty-one 
years  of  age,  leaving  children,  he  certainly 
meant  not  that  this  estate  should  go  from 
them.  This,  therefore,  was  an  immediate 
gift  to  John,  though  he  was  not  to  have 
the  possession  until  he  came  of  age.  All 
the  cases  support  this  judgment."  In  like 
manner,  we  think  that,  in  the  case  at  bar, 
Cedric  was  the  principal  object  of  the  tes- 
tator's bounty.  That  the  testator  did  not 
intend,  in  tlie  event  of  Cedric'a  marriage 
before  reaching  the  age  of  twenty-five,  that 
the  properly  should  go  from  his  children, 
is  evidenced  by  the  fact  that  he  expressly 
provides  that  it  shall  go  to  -Hiem  in  such 
an  event.  It  follows,  therefore,  that  the 
devise  in  question  was  an  immediate  gift 
to  Cedric,  though  he  was  not  to  have  tlie 
possession  until  he  arrived  at  the  age  of 
twenty-five  years,  and  that  the  interest  of 
the  executors  was  no  more  than  a  chattel 
interest. 

The  Illinois  Land  &  Loan  Co.  v.  Bonner, 
7S  111.  315,  is  a  well-reasoned  case  on  this 
question.  The  opinion  is  by  Sheldon,  J., 
one  of  the  ablest  judges  who  ever  graced 
that  eminent. court.  The  eighth  paragraph 
of  the  syllabus  reads:  "Where  lands  are 
devised  to  a  trustee  to  be  held  by  him  in 
trust  until  A  shall  attain  his  majority, 
when  the  same  shall  be  conveyed  to  him  in 
fee,  this  will  confer  on  A  a  vested  estate  in 
fee  simple,  subject  to  the  prior  chattel  in- 
terest given  to  the  trustee,  and  consequently, 
on  the  death  of  A  under  age,  the  property 
will  descend  to  his  heir  at  law.  But  a 
devise  to  A,  when  he  shall  attain  the  age 
of  twenty-one  years,  standing  isolated  and 
detached  from  the  context,  will  confer  a 
contingent  interest  only."  The  ninth  para- 
graph reads:  "Where  a  devise  over  is 
made  dependent  upon  the  first  devisee  dying 
before  he  becomes  of  age,  or  without  issue, 
or  any  similar  event,  the  devise  is  equiva- 
lent to  a  provision  that  the  first  donee  shall 
take  an  immediate  vested  interest  liable  to 
be  defeated  by  the  happening  of  the  contin- 
gency named;  and,  if  it  does  not  happen, 
the  estate  then  becomes  absolute  and  inde- 
feasible." I  will  not  quote  further  from 
tilts    well-reasoned    opinion.      The    opinion 
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speaks  for  itself.  It  is  cited  with  approval 
in  Waterman  Hall  v.  Waterman,  220  IlL 
669,  4  L.RA.(N.S.)  776,  781,  77  N.  E.  142. 

To  the  same  effect  is  Withers  v.  Sims, 
80  Va.  651. 

Yoesel  v.  Rieger.  76  Neb.  180,  106  N.  W. 
428,  is  also  in  point.  The  syllabus  reads: 
"Where  a  testator  devised  lands  to  bis 
daughter  in  fee,  but  with  a  limitation  over 
by  way  of  executory  devise  in  favor  of  her 
brothers  and  sisters,  contingent  upon  her 
dying  within  a  definite  term  of  years  with- 
out surviving  issue,  and  the  daughter  died 
within  the  specified  term  leaving  such  issue, 
the  latter  succeeded  to  the  estate  of  its 
mother  in  fee  simple."  The  opinion  is 
short  and  sustains  the  principle  announced 
in  the  foregoing  cases. 

In  concluding  our  citation  of  cases,  we 
call  attention  to  Archer  v.  Jacobs,  125 
Iowa,  467,  101  N.  W.  195.  We  will  not 
extend  this  opinion  by  quotations  from  that 
case  other  than  a  few  of  the  paragraphs  of 
the  syllabus:  (1)  "A  remainder  limited 
to  a  certain  person  on  the  termination  of 
a  life  estate  vests  at  the  same  instant  and 
by  the  same  grant  as  the  life  estate,  and, 
although  the  remainderman  cannot  enter 
upon  the  possession,  use,  or  enjoyment  of 
the  property  until  the  termination  of  the 
life  estate,  yet  the  fee,  less  the  life  estate, 
is  in  him,  and  will  descend  to  his  heirs  if 
he  dies  before  coming  into  possession,  or, 
as  an  estate  of  inheritance,  may  be  aliened 
by  him,  or  subjected  to  the  claims  of  his 
creditors."  (3)  "Courts  will  hold  a  re- 
mainder to  be  vested  if  it  can  be  done  with- 
out manifest  violation  of  the  intention  of 
the  donor."  (4)  "The  uncertainty  wheth- 
er a  remainderman  will  outlive  the  life 
tenancy  and  come  into  actual  possession 
does  not  make  the  remainder  contingent." 
(7)  "A  clause  in  a  will  devising  property 
to  testator's  grandchildren  upon  the  death 
of  their  mother  does  not  indicate  an  inten- 
tion to  postpone  the  vesting  of  the  remain- 
der to  the  date  of  the  mother's  death,  in- 
stead of  from  the  date  of  testator's  death, 
but  merely  refers  to  the  time  when  the 
remainderman  shall  come  into  the  enjoy- 
ment of  the  estate." 

In  the  light  of  the  foregoing  authorities, 
it  may  be  said  that  this  rule  of  law  and 
of  construction  that  we  are  invoking  is  well 
settled.  Does  the  rule  apply  to  the  case  at 
bar!  In  applying  the  rule  that  "we  are  to 
sit  in  the  seat  of  the  testator  and  construe 
his  will,"  we  must  give  effect  to  every  ex- 
pression contained  therein,  if  by  any  rea- 
sonable construction  we  can  give  it  meaning 
and  legal  effect.  Sitting  in  that  seat,  we 
find  the  testator  considering  the  uncertain- 
ties of  life  and  the  certainty  of  his  ulti- 
mate demise.  He  is  also  considering  his 
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worldly  estate  and  the  natural  objects  of 
his  bounty.  His  youngest  child,  Cedric,  is 
only  a  lad  of  about  seven  years.  Two 
other  children  are  minors.  How  will  he 
provide  for  them  so  as  to  secure  to  them 
a  support  while  they  are  growing  to  man- 
hood and  womanhood!  They  should  not 
only  be  provided  with  the  necessaries  of 
life,  but  they  should  receive  an  education 
as  well.  While  gaining  an  education,  they 
should  be  free  from  the  cares  of  business 
and  the  management  of  property.  And  so 
he  directs  that  the  properties  set  out  in 
the  second  item  of  his  will  be  placed  in  the 
hands  of  executors,  to  be  held  by  them  in 
trust  until  such  time  as  his  children  may 
reasonably  be  expected  to  have  completed 
their  education,  at  the  age  of  twenty-five 
years,  respectively,  when  his  executors 
shall  convey  to  each  his  or  her  respective 
devise;  and,  pending  the  arrival  of  those 
respective  periods  of  time,  be,  by  the  third 
item  of  his  will,  directs  that  "out  of  the 
net  income  of  the  real  estate  mentioned  in 
the  next  preceding  item  (item  2),  my  ex- 
ecutors pay  the  following  money  bequests, 
viz.,  to  my  beloved  wife,  Ida  Cremer,  the 
sum  of  fifty  dollars  per  month,  monthly, 
from  tlie  time  of  my  death  until  our  young- 
est child  Cedric  E.  Cremer  shall  reach  the 
age  of  twenty-five  years;  to  each"  of  my 
three  younger  children,  Leonidas  R.  Cremer, 
Mina  Cremer,  and  Cedric  E.  Cremer,  for 
their  education  and  support,  the  sum  of 
thirty-three  and  one-third  dollars  per 
month,  monthly,  from  the  time  of  my  death 
until  they  severally  arrived  at  the  age  of 
twenty-five  years.  If  either  of  my  said 
sons  shall  die  before  reaching  the  age  of 
twenty-five  years,  leaving  a  widow  and 
children,  or  either,  the  payments  in  this 
item  provided  for  such  son  shall,  after  his 
death,  be  made  to  them,  or  such  of  them 
as  shall  survive;  but  if  he  leave  no  wife 
or  child  such  payment  shall  cease."  And  a 
like  proviso  as  to  his  daughter  Mina,  fol- 
lowed by  a  provision  for  two  other  children 
by  a  former  wife.  Still  sitting  in  the  seat 
of  the  testator,  with  an  impartial  desire  to 
ascertain  his  will  from  the  words  he  is 
using,  the  conclusion  is  irresistible  that  the 
children  are  the  special  objects  of  his  boun- 
ty, and  that  he  does  not  mean  to  deprive 
them  of  it,  in  any  event.  He  not  only  is 
trying  to  secure  it  to  them,  at  a  time  when 
they  will  be  able  to  care  for  it,  but  gives 
it  to  their  wives,  or  husband,  and  children, 
in  the  event  of  their  marriage  and  demise 
prior  to  such  time. 

The  further  conclusion  is  equally  irre- 
sistible, that  he  had  no  thought  or  inten- 
tion of  vesting  ia  his  executors  anything 
more  than  such  an  interest — "chattel  inter- 
est," the  supreme  court  of  Illinois  and  other 
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eminent  courts  have  termed  it — as  would 
enable  them  to  protect  and  manage  the 
estate  until  the  children  named  should  re- 
spectively attain  the  age  when,  in  his  judg- 
ment, they  would  be  out  of  school  and  be 
suQiciontly  mature  to  manage  it  themselves. 
As  said  in  Fhipps  v.  Ackers,  9  Clark  &  F. 
583,  their  right  "is  not  affected  by  the 
direction  to  convey,  but  that  the  convey- 
ance must  conform  to  the  [their]  right, 
and  that  the  will  itself  is  an  equitable  con- 
veyance, until  that  is  displaced  by  the  legal 
conveyance  which  is  directed  to  be  made." 
That  he  intended  the  property  involved  in 
this  suit  to  vest,  immediately  upon  his 
death,  in  Cedric,  subject  to  the  temporary 
provision  for  his  mother  until  Cedric 
reached  the  age  of  twenty-five  years,  and 
thereafter  in  Cedric  alone,  is  beyond  the 
possibility  of  a  doubt.  The  language  em- 
ployed to  express  his  intention  is  not  sus- 
ceptible of  any  other  reasonable  construc- 
tion. We  therefore  hold  that  upon  the 
death  of  Harrison  W.  Cremer,  the  full 
equitable  title  to  the  property  in  contro- 
versy vested,  eo  inatante,  in  Cedric  E. 
Cremer,  charged  with  its  proportion  of  the 
allowance  of  $50  per  month  to  his  mother, 
Ida  Cromer,  until  he  reached  the  age  of 
twenty;flve  years,  subject  to  a  defeasance, 
as  provided  in  the  will,  in  the  event  of  his 
death  before  attaining  that  age;  and  that, 
pending  the  qualification  of  the  executors 
named  in  the  will,  or  the  appointment  and 
qualification  of  administrators  c.  t.  a.  in 
the  event  of  the  refusal  or  failure  of  such 
executors  to  qualify,  the  legal  title  like- 
wise vested  in  him,  subject  to  be  nominally 
and  temporarily  devested  by  a  subsequent 
qualification  of  such  executors,  or  the  ap- 
pointment and  qualification  of  such  admin- 
istrators; and  that  in  case  of  a  failure  of 
the  executors  to  qualify  and  a  failure  of 
the  appointment  and  qualification  of  ad- 
ministrators c.  t.  a.  prior  to  his  reaching 
the  age  of  twenty-five  years,  his  title  and 
right  of  possession  of  said  property  would, 
upon  his  attaining  such  age,  become  abso- 
lute in  fee  simple. 

As  we  have  seen,  the  summons  in  the 
foreclosure  suit  was  served  upon  Cedric 
and  his  mother,  Ida;  upon  Housel  and  Mil- 
lard, named  in  the  will  as  executors;  upon 
Leonidas  R.  Cremer  and  Mina  Cremer,  the 
brother  and  sister  of  the  full  blood,  who 
under  the  will  would  take  the  devise  over 
in  the  event  of  Cedrie's  death  before  reach- 
ing the  age  of  twenty -five  years;  upon  all 
of  the  other  heirs  at  law  of  the  testator; 
and  upon  the  special  administrator.  This 
included  every  person  in  esse  who  was  in 
any  manner  interested  in  either  the  prop- 
erty or  the  title.  As  has  been  shown,  the 
executors  had  not  then  qualified.  They 
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could  not  qualify  until  the  will  was  ad- 
mitted to  probate.  This  could  not  be  done 
until  the  contest  proceedings  then  being 
prosecuted  were  terminated.  If  the  will 
should  be  set  aside,  the  title  would  be  in 
the  heirs  at  law;  if  sustained,  it  would  be 
in  the  devisees  until  the  executors  quali- 
fied. If  not,  then  it  certainly  was  in  the 
special  administrator,  subject  to  the  pay- 
ment of  the  debts  of  the  deceased.  But  it 
is  urged  that  the  title  was  not  in  either; 
that  it  was  in  abeyance;  that  the  mortgagee 
was  bound  to  delay  its  foreclosuure  suit 
until  the  termination  of  the  contest  of  the 
will  and  the  qualification  of  the  executors; 
that  this  would  not  deprive  the  mortgagee 
of  its  remedy,  but  would  simply  postpone 
the  enforcement  of  it.  But  why  should  the 
mortgagee  be  put  to  such  delay!  It  may 
be  said  that  lawful  interest  is  always  a 
sufficient  compensation  for  delay  in  the 
payment  of  money.  While  this  is  true  as 
a  general  rule,  like  all  general  rules,  it 
has  its  exceptions,  and  this  seems  to  be 
such  a  case.  The  will  contest  might  be 
prolonged  for  years,  as  such  contests  usual- 
ly are.  During  that  time  the  property, 
which  it  appears  was  then  not  of  sufficient 
value  to  attract  purchasers  to  the  foreclo- 
sure sale,  might  depreciate  in  value,  and 
the  mortgagee  be  deprived  of  a  large  por- 
tion of  its  security,  lliere  are  at  least 
two  reasons  why  we  do  not  think  the  mort- 
gagee was  required  to  wait:  First,  it  is 
contrary  to  the  views  of  this  court  that 
titles  to  land  may  rest  in  abeyance.  Yoesel 
v.  Rieger,  75  Neb.  180,  181,  106  N.  W.  428; 
Clark  T.  Fleischmann,  81  Neb.  445,  4SI, 
116  N.  W.  290.  \Vhile  this  rule  was  not 
fully  considered  in  those  two  cases,  it  is  a 
rule  that  has  been  frequently  announced, 
and  one  which  we  believe  to  be  sound.  Sec- 
ond, under  our  Constitution  every  person 
is  entitled  to  have  justice  administered 
without  delay;  and  a  mortgagor  should  not 
be  permitted^  in  person  or  by  his  will,  to 
raise  a  controversy  over  the  mortgaged 
property  which  will  delay  enforcement  of 
the  mortgage  in  the  event  of  default  in 
payment  thereof.  The  volume  of  business 
transacted  in  this  country  upon  borrowed 
capital  is  enormous,  and  to  hold  this  point 
as  contended  for  by  plaintiffs  might  prove 
to  be  a  very  serious  matter. 

After  carefully  considering  the  case  in  all 
its  aspects,  we  hold  that  the  district  court, 
in  the  foreclosure  suits,  acquired  jurisdic- 
tion over  the  property  and  the  title,  and 
of  all  persons  interested  therein. 

The  judgment  of  the  District  Court  is 
therefore  affirmed. 

Petition  for  rehearing  denied. 
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KE  ESTATE  OF  JOHN  W.  PAXSON,  De- 
ceased. 

SALLIE  W.  HOWES,  Appt. 

(241  Pa.  452,  88  Atl.  673.) 

Win  ^  devise  to  persons  upon  reaching 
a  certain  age  —  vested  estate. 

A  devise  to  children  on  their  arriving 
respectively  at  the  age  of  twenty-one  years 
is  vested,  and  not  contingent,  when  the  will 
also  provides  that  in  case  of  the  death  of 
either  before  arrival  at  that  age  without 
surviving  isBue  his  share  shall  be  divided 
among  the  survivors,  and  that  part  of  the 
income  shall  be  used  for  their  education 
and  support  until  their  arrival  at  the  age 
specified ;  especially  where  in  a  codicil  testa- 
tor states  that  he  has  given  the  property 
to  the  children  on  their  arrival  at  the  speci- 
fied age,  and  gives  directions  for  the  care 
and  disposition  of  the  property  on  that 
basis. 

(June  27,  1913.) 

APPEAL  by  Sallie  W.  Howes  from  a  de- 
cree of  the  Orphans'  Court  for  Phila- 
delphia County  sustaining  exceptions  to  an 
adjudication  settling  the  estate  of  John  W. 
Paxson,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ouane,  Morris,  *  Hecksch^, 
for  appellant: 

The  legacies  bequeathed  by  the  testator 
to  his  three  grandchildren  by  the  original 
will  were  contingent. 

King  V.  Crawford,  17  Serg.  &  R.  118; 
Moore  v.  Smith,  9  Watts,  403;  Seibert's 
Appeal,  13  Pa.  601;  Cascaden's  Estate,  153 
Pa.  170,  25  Atl.  1075;  Engle's  Estate,  167 
Pa.  463,  31  Atl.  681;  Lewis's  EsUte,  203 
Pa.  219,  52  Atl.  208. 

Tostator's  latest  testamentary  expression 
operates  to  remove  any  remaining  doubt 
as  to  the  contingent  character  of  the  bequest 
previously  made,  and  is  independently  effica- 
cious to  create  a  contingent  bequest  to  each 
oi  his  grandchildren  on  attainii^  the  age 
"of  twenty-five. 

Bibin  v.  Walker,  2  Ambl.  667;  Atwood 
V.  Geiger,  69  Ga.  498;  Farrer  v.  St.  Catha- 
rine's Collie,  L.  R.  16  Eq.  19,  42  L.  J.  Ch. 
N.  S.  809,  28  L.  T.  N.  S.  800;  Weeds  v. 
Bristow,  L.  R.  2  Eq.  333,  35  L.  J.  Ch.  N. 
S.  839,  12  Jur.  N.  S.  446,  14  L.  T.  N.  S. 
687,  14  Week.  Rep.  726;  Adams  v.  Adams, 
1  Hare,  538,  11  L.  J.  Ch.  N.  S.  305,  6  Jur. 
681;  Hunt  ex  leL  Streator  v.  Evans,  134 
lU.  496,  11  L.R.A.  185,  25  N.  E.  579. 


Note.  —  For  provision  in  bequest  or  de- 
vise   contemplating    the    attainment    of    a 
specified  age  as  rendering  the  gift  contin- 
gent, see  note,  post,  1012. 
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The  testator's  will  and  codicils  as  a  whole 
create  a  contingent  legacy  to  each  grand- 
child on  reaching  twenty-five;  and  hence 
no  grandchild  can  acquire  any  right  to  the 
principal  of  the  estate  until  and  unless  he 
attains  that  age. 

Bentley  v.  Kaufmaa,  12  Phila.  435;  Beil- 
stein  v.  Beilstein,  194  Pa.  152,  75  Am.  St 
Rep.  692,  45  Atl.  73. 

Messrs.  Maurice  Bower  Saal  aud  John 
G.  Johnson,  for  appellees: 

The  legacies  to  the  grandchildren  were 
vested,  and  the  accumulations  belong  to 
them. 

Wengerd'e  Estate,  143  Pa.  615,  13  L.R.A. 
360,  22  Atl.  869;  Smith's  Estate,  226  Pa. 
304,  75  Atl.  425;  Peterson's  Appeal,  88  Pa. 
397;  Reed's  Appeal,  118  Pa.  215,  4  Am.  St. 
Rep.  588,  11  Atl.  787;  Middleton's  Estate, 
212  Pa.  119,  61  Atl.  808;  Bowman's  Appeal, 
34  Pa.  19;  Reed  v.  Buckley,  6  Watte  *  S. 
517,  40  Am.  Dec.  631. 

The  fact  that  the  will  and  codicils  con- 
tain a  provision  of  defeasance  in  the  event 
of  the  death  of  any  grandchild  without  is- 
sue under  the  specified  age  is  presumptive 
of  an  intention  to  vest  the  legacies  immedi- 
ately upon  the  death  of  the  testator. 

Hawkins,  Wills,  p.  226;  Page,  Wills,  p. 
772;  Theobald,  Wills,  p.  589;  Bland  v. 
Williams,  3  Myl.  &  K.  411,  3  L.  J.  Ch.  N. 
S.  218;  Bull  v.  Pritchard,  6  Hare,  571,  1 
Russ.  213,  16  L.  J.  Ch.  N.  S.  185,  11  Jur. 
34;  Phipps  v.  Ackers,  9  Clark  &  F.  583,  6 
Jur.  745;  Chew's  Appeal,  37  Pa.  23;  Mc- 
Call's  Appeal,  86  Pa.  254;  Kerr  v.  Bosler, 
62  Pa.  183;  Page's  Appeal,  71  Pa.  402; 
Batione's  Estate,  186  Pa.  307,  20  Atl.  672; 
Yost's  Estate,  134  Pa.  426,  19  Atl.  692. 

The  fact  that  the  legacies  are  part  of  the 
residue  of  the  testator's  estate  is  evidence 
of  an  intention  that  the  legacies  should 
vest  immediately  upon  the  death  of  the 
testator. 

Booth  v.  Booth,  4  Ves.  Jr.  399,  4  Revised 
Rep.  235;  Theobald,  Wills,  p.  585;  Pear- 
man  V.  Pearman,  33  Beav.  394;  Branstrom 
V.  Wilkinson,  7  Ves.  Jr.  421;  Stuart  v. 
Wrey,  L.  R.  30  Ch.  Div.  607,  54  L.  J.  Ch. 
N.  S.  1098,  53  L.  T.  N.  S.  334;  Smith's 
Estate,  226  Pa.  304,  76  Atl.  425;  Roberto's 
Appeal,  59  Pa.  70,  98  Am.  Dec.  312. 

The  fact  that  an  intestacy  might  result 
if  the  legacies  be  held  contingent  is  evidence 
of  an  intention  that  the  legacies  should 
vest  immediately  upon  the  death  of  the 
testator. 

1  Jarman,  Wills,  p.  655;  Doe  ex  dem. 
Bamfield  v.  Wetton,  2  Bos.  &  P.  324; 
Ryon's  Appeal,  124  Pa.  528,  17  Atl.  23; 
Carstensen's  Estate,  196  Pa.  325,  46  Atl. 
495. 

The  fact  that  there  is  a  direction  to 
apply  a  portion  of  the  income  for  the  sup- 
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port,  education,  and  maintenance  of  the 
grandchildren  until  they  arrive  at  the  age 
of  twenty-five  years  is  evidence  of  an  inten- 
tion that  the  l^acies  should  vest  immedi- 
ately upon  the  death  of  the  testator. 

Provenchere's  Appeal,  67  Pa.  463;  Reed's 
Appeal,  118  Pa.  215,  4  Am.  St.  Rep.  588, 
11  Atl.  787;  Weinmann's  Estate,  223  Pa. 
508,  72  Atl.  806;  Feat's  Estate,  13  Pa. 
Dist.  R.  193;  Potter's  Estate,  13  Phila. 
293. 

Stewart,  Ji,  delivered  the  opinion  of  the 
court : 

While  it  is  a  settled  rule  of  construction 
that  a.  legacy  payable  at  a  future  period, 
unaccompanied  by  an  antecedent  substan- 
tive bequest  independent  of  the  period  fixed 
for  payment,  is  presiunptively  contingent 
rather  than  vested,  this,  like  every  other 
rule  of  construction,  is  but  an  aid  in  de- 
termining the  actual  intent  of  the  testator. 
It  is  not  a  rule  of  law  determining  arbi- 
trarily a  certain  conclusion  from  words 
employed,  but  merely  a  rule  of  construction 
which  will  supply  a  presumptive,  conven- 
tional intent  where  the  actual  intent  is  not 
ascertainable.  "With  the  desire  to  reduce 
to  a  minimum  the  perplexity  and  uncer- 
tainty inseparable  from  the  subject,"  says 
Mitchell,  J.,  in  Woelpper's  Appeal,  126  Pa. 
562,  17  Atl.  870,  "courts  have  established 
certain  more  or  less  artificial  and  arbitrary 
canons  of  construction,  by  which  certain 
forms  of  expression  are  presumed  to  have 
certain  meanings,  and  in  doubtful  cases 
these  presumptions  are  held  to  be  decisive. 
But  all  of  these  canons  are  subservient  to 
the  great  rule  as  to  intent,  and  are  made 
to  aid,  not  to  override  it.  As  in  all  such 
cases,  care  is  required  that  tools  shall  not 
become  fetters,  and  that  the  real  end  shall 
not  be  sacrificed  to  what  was  intended  only 
as  the  means  of  reaching  it."  The  whole 
force  of  the  argument  in  support  of  this 
appeal  rests  on  a  rigid  application  and 
enforcement  of  the  rule  of  construction, 
which  would  make  the  l^acy  in  this  case 
contingent  because  payable  at  a  further 
fixed  period,  without  antecedent  substantive 
gift.  That  the  language  employed  by  the 
testator  in  the  present  case  would  not  or- 
dinarily import  an  antecedent  gift  may  be 
conceded;  and  we  may  further  concede  that 
it  fairly  imports  the  opposite;  nevertheless, 
if  it  appear  from  the  rest  of  the  will  that 
the  testator  intended  by  the  language  used 
an  antecedent  gift,  the  law  will  give  effect 
to  his  intention  in  this  r^ard.  To  apply 
an  artificial  rule  which  would  defeat  such 
intention  would  be  a  gross  perversion  of 
the  rule,  making  it  a  fetter,  instead  of  an 
aid. 

The  language  of  the  will  for  consideration 
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here  is  as  follows:  "All  the  rest,  residue, 
and  remainder  of  my  estate,  real  personal 
and  mixed  whatsoever  and  wheresoever  the 
same  may  be  at  the  time  of  my  death  I 
give,  devise  and  bequeath  as  follows:  One 
equal  third  part  thereof  1  give,  devise  and 
bequeath  unto  my  daughter  Sallie  W.  Howes 
absolutely.  The  remaining  two-third  part 
I  give,  devise  and  bequeatli  unto  my  three 
grandchildren  John  VV.  Paxson,  Jr.,  David 
Paxson  and  Edna  Paxson  share  and  share 
alike,  on  their  arrival  respectively  at  the 
age  of  twenty-one  years  and  in  case  of  the 
death  of  either  of  my  said  grandchildren 
before  his  or  her  arrival  at  the  age  of 
twenty-one  years  without  leaving  issue  him 
or  her  surviving,  then  his  or  her  share  so 
dying  shall  go  to  and  be  divided  between 
the  survivors  or  survivor  thereof.  And  un- 
til the  arrival  of  my  said  grandchildren  of 
the  age  of  twenty-one  years  respectively, 
I  will  and  direct  that  one-half  part  of 
the  income,  interest  and  dividends  of  their 
respective  shares  shall  go  to  and  be  paid 
to  their  mother  Ella  Paxson  for  their  edu- 
cation and  support  during  their  minority 
respectively." 

We  find  here  certain  marked  features  in 
the  will,  which  to  our  mind  disclose  a  clear 
intention  on  the  part  of  the  testator  to 
vest  his  gift  in  his  grandchildren,  the  l^a- 
tees.  First,  the  gift  over  upon  the  death  of 
either  grandchild  before  attaining  the  age 
when  payment  was  to  be  made  is  dependent 
on  death  "without  leaving  issue  him  or  her 
surviving."  This  is  a  circumstance  so  sig- 
nificant to  the  professional  mind  as  showing 
an  intent  that  the  legacy  should  be  a  vest- 
ed one  that  it  has  become  the  subject  of  a 
general  rule  of  construction  thus  expressed 
by  Mr.  Hawkins  in  his  treatise  on  Wills, 
on  page  226:  "In  the  case  of  a  gift  to 
children  when  and  as  they  should  attain 
a  given  age,  with  a  gift  over  of  the  shares 
of  those  dying  under  that  age  without  leav- 
ing issue,  it  has  been  held  that  the  children 
took  vested  interests,  inasmuch  as  they 
were  to  take  if  leaving  issue,  although  dy- 
ing under  the  given  age." 

The  significance  of  this  feature  of  the 
will  in  question  is  not  derived  from  the 
rule,  but  the  rule  derives  its  significance 
from  the  persuasiveness  of  the  feature  that 
grandchildren  were  to  take  if  leaving  issue, 
although  dying  under  the  given  age.  In 
Theobald  on  Wills,  p.  589,  the  rule  is  thus 
stated:  "A  gift  over  upon  death  of  mem- 
bers of  the  class  under  twenty-one  and 
without  issue  vests  the  gift.  The  gift  over 
shows  that  the  members  were  to  take,  ex- 
cept in  the  event  of  death  under  twenty-one 
and  without  issue." 

In  Chew's  Appeal,  37  Pa.  23,  we  have 
a  clear  recognition  of  this  rule. 
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The  earlier  case  of  Kerlin  t.  Bull,  1  Dall. 
175,  1  !<.  ed.  88,  is  still  more  directly  in 
point.  The  facts  of  that  case  sufficiently 
appear  in  the  following  extract  of  Chief 
Justice  McKean:  "The  absolute  property 
is  given  to  John  when  he  should  arrive  at 
age,  and  the  use  and  profits  in  the  mean- 
time to  his  mother,  for  the  maintenance  and 
education  of  all  the  children.  This  last 
devise  is  a  particular  interest,  and  no  more 
than  a  chattel  interest.  The  son  John  was 
the  principal  object  of  the  testator's  bounty, 
and  if  he  had  married,  and  died  before 
twenty-one  years  of  age,  leaving  children, 
he  certainly  meant  not  that  this  estate 
sliould  go  from  them.  This,  therefore,  was 
an  immediate  gift  to  John,  though  he  was 
not  to  have  the  possession  until  he  came  of 
age.  All  the  cases  support  this  judgment. 
Legacies  are  governed  by  the  rules  of  the 
civil  and  ecclesiastical  courts;  devises  by 
the  intention  of  the  testator." 

Again,  the  provision  that  a  moiety  "of 
the  income,  interest,  and  dividends  of  their 
respective  shares  shall  go  to  and  be  paid 
to  their  mother,  Ella  W.  Faxson,  for  their 
education  and  support  during  their  minor- 
ity respectively,"  evinces  an  unmistakable 
purpose  to  bestow  at  once  a  beneficial  in- 
terest. As  indicating  an  intention  that 
the  legacy  should  be  a  present  vested  gift, 
such  provision  is  allowed  to  be  most  per- 
suasive. In  Reed's  Appeal,  118  Pa.  215,  4 
Am.  St.  Rep.  588,  11  Atl.  787.  it  is  said: 
"And  while  it  is  true  as  a  general  rule,  as 
before  observed,  that  where  the  time  or 
other  condition  is  annexed  to  the  substance 
of  the  gift,  and  not  merely  to  the  payment, 
the  l^;acy  is  contingent,  yet  it  is  equally 
true  that  a  well-recc>gnized  exception  to  the 
rule  is  that  when  interest,  whether  by  way 
of  maintenance  or  otherwise,  is  given  to 
the  legatee  in  the  meantime,  the  legacy 
shall,  notwithstanding  th6  gift  appears  to 
be  postponed,  vest  immediately  on  the  death 
of  the  testator.  This  circumstance  indi- 
cates an  intention  that  the  beneficial  en- 
joyment shall  begin  at  once,  and  payment 
only  of  the  principal  or  capital  postponed. 
When  a  legacy  is  given  by  a  direction  to 
pay  when  the  legatee  attains  a  certain  age, 
the  direction  to  pay  may  import  either  a 
gift  at  a  specified  age,  or  a  present  gift  with 
a  postponed  payment;  and  if  the  interest 
is  given  in  the  meantime,  it  shows  that  a 
present  gift  was  intended.  Provenchere's 
Appeal,  67  Pa.  463." 

Further,  it  is  to  be  observed  that  the 
reference  in  the  clause  providing  against 
the  death  of  either  of  the  grandchildren  in 
his  or  her  minority  is  to  "the  shares  of 
the  one  so  dying."  The  significance  of  this 
expression  is  obvious.  In  referring  to  it 
as  it  occurred  in  a  will  under  consideration 
L.R.A.19150. 


in  Smith's  Estate,  226  Pa.  304,  75  Atl.  425, 
our  Brother  Potter  there  remarks:  "He 
[the  testator]  refers  to  the  shares  of  those 
who  were  minors  at  the  time  of  his  death, 
and  directs  tliat  such  shares  were  to  con- 
tinue to  accumulate  until  the  minors  re- 
spectively became  twenty-one  years  old, 
when  they  were  to  receive  the  same.  Un- 
less the  minors  had  a  vested  interest,  they 
could  own   no   shares." 

Passing  now  to  the  third  and  last  codicil 
to  this  will,  we  find  there  a  general  ex- 
pression from  the  testator  as  to  his  own 
understanding  of  the  original  will,  which 
by  this  codicil  he  ratified  and  republished: 
"Whereas  I  have  given  two-thirds  of  my 
residuary  estate  to  my  three  grandchildren 
share  and  share  alike  on  their  arrival  re- 
spectively at  the  age  of  twenty-five  years. 
.  .  .  Now  I  hereby  ratify  and  confirm 
my  said  will  and  I  do  furthermore  direct 
my  executors  to  hold  and  invest  the  shares 
given  to  my  grandchildren  until  their  ar- 
rival respectively  at  the  age  of  twenty-five 
years  and  to  pay  one-half  of  the  income 
interest  and  dividends  of  each  share  to  my 
daughter-in-law  Ella  W.  Paxson  as  in  my 
will  mentioned,  she  to  educate  and  support 
my  grandchildren  until  they  respectively 
arrive  at  the  age  of  twenty-five  years,  the 
remaining  half  part  of  the  income  to  ac- 
cumulate and  be  paid  to  my  grandchildren 
together  with  his  and  her  share  of  the 
principal  as  they  respectively  arrive  at  said 
age."  How  could  the  testator  have  more 
clearly  expressed  an  understanding  on  his 
part  that  by  the  original  bequest  it  was  not 
the  vesting  that  was  postponed,  but  merely 
the  enjoyment?  The  executors  were  to  hold 
and  invest  the  fund  committed  to  them  in 
trust,  not  as  the  property  of  the  testator's 
estate,  but  as  shares  he  had  given  his  grand- 
children out  of  his  residuary  estate,  one 
half  the  income  therefrom  to  be  applied 
towards  their  maintenance  and  education 
during  the  period  of  their  minority,  and 
the  remaining  one  half  to  accumulate  and 
be  paid  them  on  arrival  at  age,  along  with 
the  corpus,  showing  clearly  an  understand- 
ing that  by  the  terms  of  the  original  will 
the  entire  beneficial  interest  in  the  legacy 
passed  to  these  legatees.  We  find  nothing 
in  this  case  calling  for  the  application  of 
artificial  rules  of  construction,  in  view  of 
these  plain  expressions  from  the  testator 
as  to  his  intention.  That  he  intended  a 
vested  legacy  to  the  grandchildren  we  have 
no  doubt. 

The  practical  question  in  the  case  is  one 
of  proper  distribution  of  the  accumulation 
of  income  directed  by  the  will  to  be  paid 
to  the  grandchildren,  "together  with  his 
and  her  share  of  the  principal  as  they  re- 
spectively arrive  at  said  age."    The  appeal 
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is  from  a  decree  awarding  John  W.  Paxson,  I  the  decree  follows  necessarily  from  the  con- 
Jr.,  one  of  said  grandchildren  who  has  at-  ;  elusion  reached,  that  the  legacy  to  the 
tained  the  prescribed  age,  one  third  of  the  grandchildren  was  not  contingent,  but  Tested, 
accumulations,  as  well  as  interest  on  in-  ,  The  assignments  of  error  are  overruled, 
vested  accumulations.     The  correctness   of  I  and  the  decree  is  affirmed. 


ffote.  —  Provision  in  bequest  or  devise 
contemplating    the    attainment    of   a 
specified,  age   as  rendering   the   gift 
,  contingent. 

I.  Scope,  1013. 
II.  Introduction,  1014. 
III.  Circumstances  supporting  or  varying 
implication    of   contingency. 

a.  In  general,  1022, 

b.  Dissociation    of    provision    con- 

templating the  attainment 
of  a  specified  age  from  the 
gift. 

1.  In  general,  1025. 

2.  Where     the     provision     is 

found    only    in    the    gift 
over,  1032. 
C  Absence  of  gift  apart  from  di- 
rection to  pay,  divide,  or  con- 
vey, 1032. 

d.  Gift  of  intermediate  income  or 

maintenance,  1036. 

e.  Provision    for    advancement    of 

legatee,  1047. 

f.  Effect,  in  devises  of  realty,  of  a 

devise    of    an    antecedent    es- 
tate, 1047. 

g.  Postponement  of  gift  to  let  in 

intermediate    interest    or    for 
benetit  of  estate,  1049. 

h.  Gifts  over,    1052. 

i.  Absence  of  gift  over,    1056. 

j.  Severance  of  legacy  from  es- 
tate, 1057. 

k.  Interventimi  of  trustees,  1059. 

I.  Appointment  of  trustee  or  guard- 
ian for  minor  legatee,  1061. 

m.  Direction  to  accumulate,  1061. 

n.  Provision  for  survivorship 
among   legatees,   1062. 

0.  Effect  of  provision  substituting 
the  issue  of  any  legatee  who 
may  die  before  division,  1062. 

p.  Assisting  construction  by  ref- 
erence to  other  gifts,  1063. 

q.  Assisting  construction  by  refer- 
ence to  other  limitations — re- 
flecting contingency  backwards 
and  forwards,  1063. 

r.  Effect  of  express  direction  as 
to  vesting,  1064. 

B.  Inferences  from  peculiaritie=!  of 
phraseology  employed,   1070. 

t.  Miscellaneous,  1071. 
IV.  The  decisions  considered  with   refer- 
ence to  the  sufficiency  of  the  con- 
text to  vest  the  gift  immediately, 

1072. 
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V.  Legacies  charged  on  real  estate,  1072. 
VI.  Contingency  as  a  constituent  part  of 
the   description   of  the  legatee   or 
devisee,  1076. 
VII.  Appendix  A.     Cases  which  turn  upon 
existence    of    an    antecedent    gift, 
apart  from  direction  to  pay,  con- 
■  vey,  or  divide,  1086. 
VIII.  Appendix  B.  Cases  in  which  the  suf- 
ficiency of  the  context  to  over- 
come the  implication  of  contin- 
gency is  considered. 

a.  Gifts  "if"  a  certain  age  shall  be 

attained,   1102. 

b.  Gifts   "in   case"   a   certain    age 

shall  be  attained,  1103. 
C.  Gifts  "in  event  of"  attaining  a 

certain  age,  1104. 
d.  Gifts  "provided"  or  "providing" 

a  certain  age  is  attained,  1105. 
e.^Jjiifts  "should"  a  certain  age  be 
"*  attained,  1106. 

f.  Gifts  "at"  a  specified  age,  1106. 

g.  Gifts  "on"  or  "upon"  a  specified 

age,  1109. 

k.  Gifts  "after,"  "from  and  after," 
or  "from  and  upon"  a  specified 
age,   1119. 

i.  Gifts  "when"  a  certain  age  shall 
be  attained,  1122. 

j.  Gifts  "as"  a  specified  age  shall 
be  attained,   1131. 

k.  Gifts  "as  soon  as"  or  "so  soon 
as"  a  certain  age  shall  be  at- 
tained, 1137. 

1.  Gifts  "when  and  as,"  "as  and 
when,"  or  "when  and  so  soon 
as"  a  certain  age  shall  be  at- 
tained,  1138. 

m.  Gifts  "whenever"  a  certain  age 
shall  be  attained,   1142. 

n.  Gift  to  trustee  or  third  person 
"until"  legatee  attains  a  cer- 
tain age,  and  "then"  to  him, 
1143. 

o.  Where  property  is  given  in  trust 
until  a  certain  age  is  attained, 
without  a  further  gift  or  direc- 
tion to  pay  upon  attaining 
that  age,  1146. 

p.  Where  there  is  a  direction  to 
divide  when  the  eldest  of  a 
class  attains  a  certain  age, 
1146. 

q.  Where  there  is  a  direction  to 
divide  when  the  youngest,  or 
all,  of  a  class  shall  attain  a 
certain  age,  1147. 
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VIII. — continued. 

r.  Where  there  is  a  direction  to 
divide  when  a  third  person 
shall  attain  a  certain  age,  1169. 

8.  Miscellaneous,  1160. 

7.  Scope, 

When  a  testamentary  gift  is  made  to  an 
individual  or  a  class  "at,"  "on,"  "upon," 
or  "from  and  after"  attaining  a  certain  age, 
or  "when"  "as,"  "as  soon  as,"  "if,"  "in  case," 
or  "provided"  a  certain  age  is  attained,  the 
question  is  likely  to  be  raised  whether  the 
gift  was  intended  to  be  contingent  upon  the 
attainment  of  the  age  specified.  Among 
the  ultimate  questions  occasioning  this  in- 
quiry are:  The  devolution  of  the  gift  in 
case  the  devisee  or  legatee  has  not  lived  to 
attain  the  specified  age;  the  right  to  the 
intermediate  income;  the  right  to  have  the 
legacy  paid  over  at  twenty-one  where  the 
testator  has  specified  some  later  age  for 
payment;  >  or  the  remoteness  of  the  gift 
itself  or  of  the  limitation  over.  It  is  the 
function  of  this  note  to  collate  the  de- 
cisions upon  the  question  when  gifts  of  this 
sort  are  to  be  considered  contingent  and 
when  vested,  and  to  seek  to  ascertain  the 
principles  of  testamentary  construction 
which  they  illustrate. 

While  tiie  considerations  involved  in  de- 


termining whether  a  gift  coupled  with  the 
attainment  of  a  specified  age  is  vested  or 
contingent  are  to  a  certain  extent  the  same 
as  where  its  payment  is  postponed  for  a 
certain  period  of  time  after  the  testator's 
death,  or  until  certain  property  shall  be 
sold,  or  until  marriage,  or  the  happening  of 
some  other  collateral  event,  the  situation 
possesses  certain  distinctive  features  which 
warrant  its  separate  treatment.  Aside  from 
the  circumstance  that  the  event  of  the  lega- 
tee's attaining  a  particular  age  is  unlike 
those  events,  such  as  marriage,  with  regard 
to  which  there  is  an  uncertainty  not  only 
as  to  their  ever  happening,  but  also  as  to 
the  time  when  they  will  happen  if  at  all,* 
there  is  in  the  class  of  cases  under  con- 
sideration room  for  two  contradictory  im- 
plications not  to  be  found  in  other  cases 
relating  to  vesting,  one  of  which  is  that  the 
testator  meant  to  make  a  provision  for  the 
legatee  only  in  case  of  his  attaining  matur- 
ity, so  that  the  gift  will  not  vest  in  interest 
until  then,  and  the  other  of  which  is  that 
the  postponement  was  made  with  reference 
to  the  legatee's  fitness  to  be  intrusted  with 
the  property,  and  therefore  relates  only 
to  the  time  of  enjoyment. 

Cases  the  result  in  which  may  have  been 
reached  either  by  holding  that  the  gift  was 
contingent  upon  attaining  the  specified  age, 
or  by  holding  that  it  was  vested  subject  to 


1  Where  a  legacy  is  vested  immediately, 
it  may  be  directed  to  be  paid  to  the  lega- 
tee at  twenty-one,  although  by  the  will  en- 
joyment of  it  is  postponed  until  a  later 
period,  unless,  during  the  interval,  the 
property  is  given  for  the  benefit  of  an- 
other. See  Saunders  t.  Vautier,  Craig  & 
Ph.  240,  10  L.  J.  Ch.  N.  S.  354;  Rocke  t. 
Rocke,  g  Beav.  66;  R«  Jacob,  29  Beav. 
402;  Jossclyn  v.  Josselvn,  9  Sim.  63;  Gos- 
ling v.  Gosling,  Johns.' V.  0.  (Eng.)  272, 
i  Jur.  N.  S.  910;  Re  Couturier  [1007]  1 
Ch.  470,  76  L.  J.  Ch.  N.  8.  296,  96  L.  T.  N. 
S.  560;  Butler  v.  Butler,  29  N.  S.  145;  Re 
Wartmen,  22  Ont.  Rep.  601;  Goflf  v. 
Strohm,  28  Ont.  Rep.  653;  Lewis  v.  Moore, 
24  Ont.  App.  Rep.  393. 

In  Gosling  v.  Gosling,  Johns.  V.  C. 
(Eng.)  272,  it  is  said:  "The  principle  of 
this  court  has  always  been  to  recognize 
the  Tigkt  of  all  persons  who  attain  the  age 
of  twenty-one  to  enter  upon  the  absolute 
use  and  enjoyment  of  the  property  given 
to  them  by  a  will,  notwithstanding  any 
directions  by  the  testator  to  the  effect  that 
they  are  not  to  enjoy  it  until  a  later  age, 
— unless,  during  the  interval,  the  property 
is  given  for  the  benefit  of  another.  If  the 
property  is  once  theirs,  it  is  useless  for 
the  testator  to  attempt  to  impose  any  fet- 
ter upon  their  enjoyment  of  it  in  full  so 
soon  as  they  attain  twenty-one.  And  upon 
that  principle,  unless  there  is  in  the  will, 
or  in  some  codicil  to  it,  a  clear  indication 
of  an  intention  on  the  part  of  the  testator 
L.R.A.1915C. 


not  only  that  his  devisees  are  not  to  have 
the  enjoyment  of  the  property  he  has  devised 
to  them  until  they  attain  twenty-five,  but 
that  some  other  person  is  to  have  that  en- 
joyment ;  or  unless  the  property  la  so  clearly 
taken  away  from  the  devisees  up  to  the  time 
of  their  attaining  twenty -five  as  to  induce 
the  court  to  hold  that,  as  to  the  previous 
rents  and  profits,  there  has  been  an  intes- 
tacy,— the  court  does  not  hesitate  to  strike 
out  of  the  will  an^  direction  that  the  devi- 
sees shall  not  enjoy  it  in  full  until  they 
attain  the  age  of  twenty-five  years." 

Payment  will,  however,  be  withheld 
where  there  is  a  gift  over  in  case  of  the 
legatee's  failure  to  attain  the  specified  age. 
S^  Grant  v.  Grant,  3  Younge  &.  C.  Exch. 
171,  7  L.  J.  Exch.  in  Eq.  N.  S.  20. 

»  Danforth  t.  Talbot,  7  B.  Mon.  623. 

Where  a  legacy  is  payable  on  marriage, 
instead  of  at  majori^,  the  time  of  pay- 
ment, as  well  as  the  event  on  which  it  is 
to  be  made,  is  uncertain,  and  the  legacy 
will  not  vest  antecedently  to  the  occurrence 
of  the  marriage;  but  where  the  legacy  is 
given  to  one,  payable  to  him  at  twenty-one 
or  when  he  arrives  at  twenty-one,  there  is 
no  uncertainty  as  to  the  time  when  the 
money  is  to  be  paid,  and  the  consequence  is, 
if  such  a  case  be  considered  on  the  assump- 
tion that  the  legatee's  survival  to  the  pre- 
scribed age  is  not  a  condition  precedent  to 
his  right  to  claim  the  money,  that  all 
uncertainty  is  removed  from  the  affair. 
Post  V.  Herbert,  27  N.  J.  Eq.  540. 
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be  devested  by  death  under  the  specified  age, 
but  which  do  not  make  it  plain  which  view 
was  entertained  by  the  court,  cannot  be 
considered  as  in  point  upon  this  question, 
and  have  accordingly  been  omitted. 

To  prevent  any  possible  misapprehension, 
it  is  desired  to  state  that  the  question 
whether  an  expectant  interest  becomes  in- 
defeasibly  vested  upon  the  attainment  of 
the  specified  age  during  the  continuance  of 
a  precedent  estate  does  not  fall  within  the 
scope  of  this  note,  the  question  in  cases  of 
that  sort  being  not  whether  the  gift  is  con- 
tingent on  attaining  the  specified  age,  but 
whether  it  is  contingent  on  surviving  the 
termination  of  the  precedent  estate. 

Kor  does  this  note  cover  the  question  as  to 
when,  in  the  case  of  a  gift  to  a  class  at  a 
specified  age,  or  when  the  eldest  or  youngest 
member  of  a  class  attains  a  specified  age, 
the  membership  of  the  class  is  to  be  as- 
certained. It  may  be  remarked  in  passing, 
however,  that  it  is  a  general  rule  that  if 
there  is  a  gift  to  a  class  upon  a  contingency, 
the  contingency  is  not  to  be  imported  into 
the  constitution  of  the  class,  even  though 
the  contingency  is  the  existence  of  a  mem- 
ber of  the  class  at  a  particular  time.  The 
result  is  that  all  members  of  the  class  at 
the  time  when  its  membership  is  ascertained 
take  vested  interests,  though  they  may  not 
live  to  attain  the  specified  age,8  unless  there 
is  something  to  distribute  the  contingency 
so  as  to  make  it  apply  to  each  member  re- 
spectively. But  perhaps  where  such  is  the 
case  the  class  itself  may  be  considered  con- 
tingent. 

II.  Introduction. 

Every  question  of  testamentary  construc- 
tion necessitates  three  inquiries: 

First,  what  is  the  presumptive  or  prima 
facie  meaning  of  the  form  of  expression  un- 
der consideration; 

Second,   what   other   expressions   or   cir- 


cumstances tend  to  support  or  vary  that 
meaning,  and, 

Third,  what  is  the  probative  force  of  such 
circumstances, — in  other  words,  are  the  in- 
ferences to  be  drawn  from  the  other  expres- 
sions used  in  the  will,  the  testator's  general 
scheme  of  disposition,  and  his  relation  to 
the  objects  of  his  bounty,  sufficient  to  out- 
weigh the  prima  facie  meaning  of  the  ex- 
pression in  question. 

In  the  present  discussion  these  inquiries 
will  be  separately  considered  in  order.  The 
first  and  second  are  susceptible  of  categori- 
cal treatment;  the  third  involves  the  deli- 
cate balancing  of  inferences  and  counterin- 
ferences,  which  makes  the  construction  of 
a  will  so  ditticult  a  matter,  and  renders  gen- 
eralizations dangerous.  In  the  part  of 
this  note  which  deals  with  the  third  in- 
quiry, therefore,  all  that  the  annotator  can 
do  to  aid  the  investigator  is  to  display  the 
various  cases,  arranged  with  reference  to 
the  form  of  expression  involved,  so  that  he 
may  see  for  himself  the  elements  entering 
into  their  determination,  and  choose  for  his 
instruction  those  cases  the  elements  in  which 
most  nearly  correspond  to  his  own. 

The  question  whether  a  testamentary  gift 
to  take  effect  at  a  future  period  is  vested 
or  not  is  always  a  difficult  one.*  This  is 
because,  although  nominally  it  depends  upon 
the  testator's  intention,  the  fact  is  that  in 
most  cases  the  vesting  of  the  gift  in  in- 
terest, as  distinct  from  its  vesting  in  enjoy- 
ment, was  never  present  to  the  testator's 
conscious  mind.  This  is  true  especially  of 
the  type  of  cases  with  which  this  note  is 
chiefly  concerned,  where  the  enjoyment  of 
the  gift  is  postponed  till  majority,  in  which 
there  is  a  possibility  that  the  testator  was 
thinking  only  of  the  legatee's  fitness  to  con- 
trol the  property,  without  thinking  of  the 
possibility  of  the  legatee's  not  living  to 
attain  that  age,  or  the  direction  to  be  taken 
by  the  gift  in  case  the  legatee  should  not 
survive  the  time  appointed.     The  inquiry. 


•  See  Walker  v.  Thornton,  —  Tex.  Civ. 
App.  — ,  124  8.  W.  166,  where,  however,  the 
rule  was  erroneously  applied;  Hilliard  v. 
Fulford,  28  L.  T.  N.  S.  892,  42  L.  J.  Ch.  N. 
S.  624. 

*In  Shattuck  v.  Stedman,  2  Pick.  468, 
Parker,  Ch.  J.,  said:  "Perhaps  no  ques- 
tion can  arise  in  the  course  of  legal  in- 
quiries more  doubtful  in  its  nature,  or  less 
referable  to  fixed  and  certain  rules  and 
principles,  than  whether  the  words  of  a 
devise  or  bequest  constitute  a  vested  or  con- 
tingent remainder.  Much  stress  has  often 
been  laid  on  particular  words,  to  which  It 
is  possible  the  testator  ascribed  no  par- 
ticular force  or  meaning;  and  though  in 
all  the  decisions  the  courts  profess  to  seek 
for  the  intent  of  the  testator,  yet,  as  they 
are  bound  to  confine  themselves  to  the  in- 
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strument  itself  to  ascertain  that  intent, 
and  as  the  same  expressions  are  apt  to 
convey  a  different  sense  or  meaning  to  dif- 
ferently constructed  minds,  perhaps  there 
is  no  branch  of  the  law  which  falls  so  far 
short  of  certainty  as  this.  It  may  not  be 
extravagant  to  say  that  in  most  cases  of 
the  kind  which  have  been  thought  worthy 
of  contest,  it  would  not  be  difficult  to  find 
authorities  equally  respectable  in  support 
of  either  side  of  the  question.  One  thing, 
however,  may  be  affirmed  with  confidence, 
namely,  that  there  is  a  leaning  towards  a 
vested,  rather  than  a  contingent,  interest, 
and  this  probably  because  testators  gen- 
erally have  in  view  the  immediate  benefit 
of  a  legatee,  though  they  may  wish  to  post- 
pone the  actual  enjoyment  of  it  to  a  future 
period." 
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then,  amounts  to  i,  conjecture  as  to  what 
the  testator's  intention  would  have  been 
had  he  had  in  mind,  not  the  particular  situ- 
ation which  has  arisen,  but  the  question  of 
vesting  in  interest.  This,  however,  does  not 
involve  that  entry  into  the  realm  of  pure 
conjectiure  which  would  amount  to  making 
a  will  for  the  testator,  for  the  reason  that 
the  court  looks  to  the  ends  which  the  testa- 
tor was  seeking  to  accomplish,  and  construes 
the  gift  as  contingent  or  vested  according 
as  one  or  the  other  of  these  constructions 
will  best  effectuate  those  ends,  thus  giving 
effect  to  the  testator's  general  intention, 
though  the  result  may  be  to  disappoint  his 
particular  intention  in  the  situation  which 
has  arisen. 

A  provision  in  a  will  contemplating  the 
attainment  of  a  certain  age  by  a  legatee  or 
devisee  may  have  reference  — 

(a)  To  the  vesting  of  the  gift,  in  which 
case  it  is  a  condition  precedent; 

(b)  To  devesting  in  case  of  the  nonat- 
tainment  of  such  age,  in  which  case  it  is 
a  condition  subsequent; 

(c)  To  enjoyment  only,  in  which  case  the 
provision  does  not  operate  as  a  condition 
at  all,  but  only  suspensively. 


In  inquiring  into  the  question  whether 
such  a  provision  relates  to  the  vesting  in 
interest,  or  merely  to  the  enjoyment,  it  is 
well  to  note  the  presumptive  import  of  the 
particular  expression  of  contingency  by 
which  the  reference  to  the  attainment  of 
the  specified  age  is  introduced,  since  if  the 
expression  is  one  having  a  conditional  and 
at  the  same  time  a  nonsuspensive  meaning, 
it  will  follow  that  the  clause  can  operate 
only  as  a  condition  either  precedent  or  sub- 
sequent, and  therefore  cannot  relate  to  the 
enjoyment.  Of  the  expressions  of  contin- 
gency BO  used,  the  words  "when,"  "as  soon 
as,"  "at,"  "upon,"  and  "from  and  after" 
are  suspensive,  and  not  directly  conditional, 
receiving  such  conditional  effect  as  they  may 
have  from  the  context,  and,  not  being  ca- 
pable of  a  nonsuspensive  and  at  the  same 
time  conditional  operation,  they  can  never 
operate  as  a  condition  subsequent,  but  only 
(where  they  have  a  conditional  operation) 
as  a  condition  precedent;  while,  on  the 
other  hand,  the  words  "if,"  'in  case,"  and 
"provided"  are  directly  conditional,  but  not 
necessarily  suspensive,  so  that  they  may 
operate  either  as  a  condition  precedent  or 
a  condition  subsequent.* 


tin  Smith,  Executory  Interests,  p.  146, 
it  is  said:  "True  it  is,  that  the  word  'if,' 
and  the  words  'in  case,'  are  directly  con- 
ditional, and  consequently  might  at  first 
sight  appear  even  more  directly  and  neces- 
sarily to  import  a  condition  precedent  than 
the  words  'when,'  'at,'  'as  soon  as,'  'upon,' 
'from  and  after,'  which  only  imply  a  con- 
dition, and  yet  often  denote  a  condition 
precedent.  But  conditions,  we  must  remem- 
ber, may  be  either  precedent  or  subsequent, 
either  suspensive  or  destructive.  And  al- 
though the  words  'if  and  'in  ease'  are 
indeed  more  directly  and  necessarily  con- 
ditional, because  they  properly  import  con- 
tingency, whereas  the  words  'when,'  'at,' 
'upon,'  'as  soon  as,'  'from  and  after,'  ab- 
stractly regarded,  do  not  import  contin- 
gency to  any  greater  degree  than  they  im- 
port certainty,  yet,  the  words  'if  and  'in 
case'  are  not  so  directly  and  necessarily 
suspensive,  in  their  import  and  operation, 
as  the  words  'when,'  'at,'  'upon,'  'as  soon 
as,'  'from  and  after,'  which  are  necessarily 
suspensive,  either  of  the  ownership,  or  of 
the  possession  or  enjoyment.  It  may  be 
shown,  independently  of  the  leaning  to- 
wards vesting,  and  of  any  such  decisions  as 
those  to  which  allusion  has  just  been  made, 
that  the  word  'if,'  and  the  words  'in  case,' 
are,  in  their  own  nature,  capable  of  a  non- 
suspensive, and  yet  a  conditional,  opera- 
tion. For  a  devise  to  a  person  if  or  in 
case  he  shall  live  to  attain  a  given  age, 
is  capable  of  being  interpreted  (as  it  was 
in  fact  in  Edwards  v.  Hammond,  S  Lev. 
132,  1  Bos.  &  P.  N.  R.  324,  note,  and  Brom- 
field  V.  Crowder,  1  Bos.  4  P.  N.  R.  313), 
without  doing  any  violence  to  language,  to 
mean  an  immediate  devise  to  him,  provided, 
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or  upon  the  supposition  or  condition,  that 
he  shall  thereafter  live  to  attain  the  re- 
quired age.  And  the  same  construction 
may  be  fairly  adopted  where  the  subject- 
matter  of  the  condition  is  the  sustaining 
a  certain  character,  or  the  performance  of 
a  particular  act;  though,  tn  these  cases, 
sudi  a  construction  is  not  quite  so  easy  of 
application  as  in  the  former  case.  'The 
words  in  the  former  ctMe  amount  to  the 
same  thing  as  if  the  words  had  been,  if  he 
shall  continue  to  live  till  he  shall  attain 
such  an  age;  and  these  words  are  as  ob- 
viously nonsuspensive  as  the  words  'to  A, 
and  the  heirs  of  his  body,  Lords  of  the 
Manor  of  Dale,'  which  (A  being  lord  of 
the  manor  at  the  time)  of  course  are  not 
a  condition  precedent,  but  words  constitut- 
ing a  limitation,  amounting,  in  effect,  as 
they  do,  to  the  same  as  a  devise  'to  A  and 
the  heirs  of  his  body,  so  long  as  they  shall 
continue  to  be  Lords  of  the  Manor  of  Dale.' 
On  the  other  hand,  the  words  'when,'  'at,' 
'upon'  'as  soon  as,'  'from  and  after,'  are 
not  capable  of  this  nonsuspensive,  and  ^et, 
at  the  same  time,  conditional,  operation. 
For  there  is  no  condition  except  that  de- 
noted by  the  period  to  which  they  refer; 
and  that  period  is  a  future  period;  and 
there  is  no  gift  except  at  that  future  period. 
Of  course  these  words  may  be  construed  to 
mean  the  same  as  the  word  'if,'  or  the 
words  'in  case.'  But  such  a  construction 
would  not  be  a  fair  interpretation.  It 
would  not  be  a  construction  of  words  ac- 
cording to  one  sense  which  they  will  natur- 
ally bear,  in  preference  to  another  sense 
which  is  merely  their  prima  facie  import, 
as  in  the  case  of  the  above-mentioned  con- 
struction of  the  words  'if,'  'in  case;'  but 
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The  courts  have  found  occasion  to  state 
that  the  word  "if"  invariably  denotes  a  con- 
dition annexed,6  and  that  unless  controlled 
by  the  context,  it  imports  a  condition  prece- 
dent.?   The  same  is  true  of  the  words  "in 


case"*  and  "provided."*  With  respect  to 
the  word  "when,"  while  it  is  generally  con- 
ceded that  in  the  case  of  legacies  of  per- 
sonalty it  presumptively  operates  as  a  con- 
dition  precedent,>o   there   is   a   conflict   of 


it  would  amount  to  a  conjectural  transla- 
tion of  the  words  'when,'  'at,'  'upon,*  'as 
soon  as,'  'from  and  after,'  into  others  of 
a  different  meaning,  unless  there  were  some 
expressions,  independent  of  these  words,  in- 
dicating an  intention  to  confer  a  vested 
Interest  on  the  devisee,  and  depriving  such 
words  of  their  proper  susprnsive  sense." 

9  May  V.  Wood,  3  Bro.  Ch.  471. 

1  The  form  of  expression  of  a  gift  to  one 
"if  he  should  live  to  be  twenty-one  years 
of  age,"  unless  controlled  by  the  context, 
postpones  vesting.  Nixon  v.  Kobbins,  24 
Ala.  663. 

A  devise  to  A,  "if"  or  "when"  he  shall 
attain  the  age  of  twenty-one  years,  stand- 
ing isolated  and  detaciied  frum  the  con- 
text, or  unexplained  by  the  context,  will 
confer  a  contingent  interest  only.  >Sager 
V.  Galloway,  113  Pa.  500,  B  Atl.  209. 

A  bequest  to  A  "if"  or  "provided"  or 
"when"  he  arrives  at  age  or  marries,  stand- 
ing alone,  does  not  vest  unless  the  condi- 
tion is  performed,  and  will  not  devolve  up- 
on his  personal  representatives  should  he 
die  before  arriving  at  age  or  marriage.  Jj'ul- 
ler  v.  Fuller,  58  N.  C.  15  Jones,  L.)  223. 

Where  a  legacy  is  given  "if,"  "at,"  or 
"when"  the  legatee  shall  attain  the  age  of 
twenty-one,  or  in  language  of  like  import, 
time  is  of  the  substance  of  the  gift,  and 
the  legacy  does  not  vest  until  the  contin- 
gency happens.  Watkins  t.  Quarles,  23 
Ark.  179. 

If  the  words  "to  be  paid"  or  "payable" 
are  omitted,  and  legacies  are  given  "at" 
twenty-one,  or  "if,"  "when,"  "in  case,"  or 
"provided"  the  legatees  attain  twenty-one 
or  any  other  future  definite  period,  these 
expressions  annex  the  time  to  the  substance 
of  the  legacy,  and  make  tlie  legatee's  right 
to  it  depend  on  his  being  alive  at  the  time 
fixed  for  its  payment.  Major  v.  Major,  32 
Oratt.  819. 

The  words  "as,"  "if,"  or  "when"  the  leg- 
atee arrives  at  a  certain  age,  where  not 
controlled  by  the  context  of  the  will,  consti- 
tute the  time  of  payment  as  of  the  exsence 
of  the  bequest,  and  consequently  the  leg- 
atee can  only  take  in  the  event  of  arriving 
at  the  designated  age.  Newport  v.  Cook, 
2  Ashm.    (Pa.)    332. 

.  Where  a  legacy  is  given  "if,"  "provided," 
or  "in  case  of,"  or  "when"  the  legatee  shall 
attain  twenty-one,  these  expressions  will 
constitute  the  time  of  payment  as  the  es- 
sence of  the  bequest,  and  consequently  the 
legatee  can  take  no  vested  interest  until 
he  attains  twenty-one.  Corbin  v.  Wilson, 
2  Ashm.  (Pa.)   178. 

As  a  general  rule,  if  the  words  "payable" 
or  "to  be  paid"  are  omitted,  and  the  lega- 
cy is  given  "at"  twenty-one,  or  "if," 
"when,"  "in  case,"  or  "provided"  the  leg- 
atee attains  twenty-one,  or  at  any  other  I 
L.R.A.1916C. 


future  definite  period,  this  confers  on  him 
a  contingent  interest  which  depends  for 
its  vesting  and  transmissibility  to  his  ex- 
ecutors or  administrators,  upon  his  being 
alive  at  the  period  specified.  Provencliere'H 
Estate,  1  Campb.   (Pa.)  68. 

Where  a  l^acy  is  given  "at  twenty-one," 
or  "if,"  "in  case,"  "provided,"  or  "when" 
the  l^atee  attains  that  age,  time  may  be 
of  the  substance  of  the  gift,  and  if  so,*  the 
bequest  does  not  vest  till  the  event  hap- 
pens.    Weyman  v.  Ringold,  1  Bradf.  40. 

•  The  words  "in  case"  imply  a  condition 
as  explicitly  as  "if,"  "upon,"  and  the  like, 
and  express  a  contingency.  Roberts's  Ap- 
peal, 59  Pa.  70,  98  Am.  Dec.  312. 

See  also  Major  v.  Major;  Corbin  v.  Wil- 
son; Provenchere's  Estate;  and  Weyman  v. 
Ringold,  in  note  7,  supra. 

9  The  word  "provided"  is  an  apt  and  ap- 
propriate word  to  Indicate  an  intention  to 
give  contingently.  Hersey  v.  Purington,  96 
Me.  166,  61  Atl.  865. 

The  word  "provided"  is  a  conditional 
term;  so  that  if  a  bequest  is  made  to  one 
provided  ha  attain  twenty-one,  the  legacy 
will  not  vest  in  him  before  he  arrives  at 
that  age.  High  v.  Pollock,  114  Md.  580, 
80  Atl.  43. 

See  also  Fuller  v.  Fuller;  Major  v.  Ma- 
jor; Corbin  v.  Wilson;  Provenchere's  Ks- 
tate;  and  Weyraan  v.  Ringold,  in  note  7, 
supra. 

w  The  word  "when,"  standing  by  itself, 
imports  condition,  and  requires  other  words 
to  show  that  it  was  meant  only  to  defer 
payment.  Hanson  v.  Graham,  6  Ves.  Jr. 
239,  5  Revised  Rep.  277. 

In  Lane  v.  Goudge,  9  Ves.  Jr.  225,  7  Re- 
vised Rep.  163,  it  was  said  that  if  a  legacy 
is  given  when  a  person  attains  twenty-one, 
and  he  never  attains  that  age,  he  never  is 
entitled;  but  If  it  is  coupled  with  other 
circumstances  showing  that  it  was  not 
meant  conditionally,  but  only  to  mark  the 
time  when  the  interest  vests  in  possession, 
the  sense  will  be  put  upon  the  words  which 
the  will  requires. 

A  gift  to  legatees  when  they  arrive  at 
the  age  of  twenty-one  is  contingent  on  the 
legatees  attaining  the  specified  age.  Clay- 
ton v.  Somers,  27  N.  J.  Eq.  230. 

The  word  "when,"  standing  by  itself  and 
applied  to  legacies,  is  a  word  of  condition. 
Johnson  v.  Baker,  7  N.  C.  (3  Murph.)  318, 
9  Am.  Dec.  605;  Hooker  v.  Bryan,  140  N. 
C.  402,  63  S.  E.  130. 

If  a  legacy  is  given  to  a  person  "when" 
that  person  arrives  at  the  age  of  twenty- 
one,  it  is  a  contingent  legacy.  Kent  v. 
Watson,  17  N.  C.  (2  Dev.  Eq.)  366;  Giles 
V.  Franks,  17  N.  0.  (2  Dev.  Eq.)   521. 

VSTien  the  subject  of  the  gift  is  personal 
property,  the  word  "when,"  like  "it"  or 
"if"  ia  a  word  of  condition,  and  imports 
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opinion  ae  to  whether,  in  case  of  a  devise 
of  realty,  it  may,  unassisted  by  the  context, 
be  taken  not  as  importing  a  condition  prec- 
edent, but  as  referring  to  the  time  of  enjoy- 
ment,ii  or,  at  most,  as  operating  as  a  con- 
dition subsequent.!*  This  difference  seems 
to  have  been  caused  by  a  misunderstanding 


of  the  effect  of  decisions  in  which  there  was 
either  a  precedent  interest  enabling  the 
court  to  construe  the  word  as  relating  to 
the  enjoyment,  or  a  gift  over  on  the  devisee's 
dying  under  the  specified  age,  thereby  en- 
abling the  court  to  hold  that  the  devisee 
took  whatever  was  not  given  over  to  the  party 


that  the  time  when  the  legatee  is  to  receive 
the  bounty  is  of  the  essence  of  the  dota- 
tion, unless  there  is  some  other  expression 
to  explain  it,  or  some  provision  in  the 
context  to  control  it.  Guyther  v.  Taylor, 
38  N.  C.   (3  Ired.  £q.)   323. 

The  word  "when,"  like  the  words  "at"  or 
"if,"  applied  to  a  legacy  of  personalty,  or- 
dinarily makes  the  gift  contingent.  Sims 
v.  Smith,  69  N.  C.  (6  Jones,  Kq.)  347. 

The  word  "when,"  like  "at,"  "if,"  "pro- 
vided," etc,  in  a  testamenary  gift  of  per- 
sonalty, is  a  word  of  condition  denoting, 
unless  qualified  by  the  context,  the  time 
when  the  gift  is  to  take  effect  in  substance, 
su  that  if  the  legatee  die  before  the  perioU 
specified  the  legacy  is  lapsed.  Sellers  v. 
Heed,  88  Va.  377,  13  S.  E.  754. 

In  May  v.  Wood,  3  Bro.  Ch.  471,  Sir 
K.  P.  Arden,  M.  R.,  is  reported  to  have 
said  that  all  the  cases  upon  pecuniary  leg- 
acies have  determined  the  word  "when,"  nut 
as  denoting  a  condition  precedent,  but  only 
marking  a  period  when  the  party  shall 
have  tlie  fuU  benefit  of  the  gift,  unless 
something  appears  upon  the  face  of  the 
will  to  snow  that  testator's  bounty  should 
not  take  place  unless  the  time  actually  ar- 
rives j  and  not  where  he  has  merely  used 
the  word  "when"  for  the  sole  purpose  of 
postponing  the  time  of  payment.  The  cor- 
rectness of  this  part  of  the  report  is  doubt- 
ed by  Sir  Wm.  Grant,  M.  K.,  in  Hanson  v. 
Graham,  6  Ves.  Jr.  249,  who  there  said: 
"This  proposition  is  stated  so  broadly  and 
generally  that  I  rather  doubt  the  correct- 
ness of  the  report.  Considering  the  well- 
known  diligence  of  the  late  master  of  tlie 
rolls  in  examining  cases,  and  his  uncom- 
mon accuracy  in  stating  the  result  of  them, 
he  would  hardly  have  drawn  this  conclusion 
from  an  examination  of  the  cases;  for  no 
case  has  determined  that  the  word  'when,' 
as  referred  to  a  period  of  life,  standing  by 
itself,  and  unqualified  by  any  words  or  cir- 
cumstances, has  been  ever  held  to  denote 
merely  the  time  at  which  it  is  to  take  ef- 
fect m  possession;  but,  standing  so  un- 
qualified and  uncontrolled,  it  is  a  word  of 
condition,  denoting  the  time  when  the  gift 
is  to  take  effect  in  substance.  That  this 
is  so,  is  evident  upon  mere  general  princi- 
ples; for  it  is  just  the  same,  speaking  of 
an  uncertain  event,  whether  you  say  'when' 
or  'if  it  shall  happen.  Until  it  happens, 
that  which  is  grounded  upon  it  cannot  take 
place."  He  further  pointed  out  that  the 
only  cases  alluded  to  in  May  v.  Wood  did 
not  establish  the  principle  that  the  word 
"when,"  standing  by  itself,  does  not  im- 
port condition,  but  are  explainable  upon  the 
ground  that  the  word  "when"  was  shown 
by  the  context  to  have  been  used,  not  as  a 
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condition,  but  merely  to  postpone  the  enjoy- 
ment, the  possession  in  the  meantime  being 
disposed  ol  in  another  way;  and  that  upon 
the  whole  view  of  the  case,  and  taking  tne 
reasoning  of  the  doctrine  and  the  origin  of 
it  into  consideration,  there  was  no  ground 
whatsoever  for  the  generality  of  the  propo- 
sition which  his  predecessor  is  represented 
to  have  laid  down  in  May  v.  Wood. 

"Bequests  of  personalty  are  construed 
generally  according  to  the  rules  of  the  civil 
law;  and  according  to  the  doctrines  of  that 
code,  adopted  by  courts  of  equity,  which 
take  cognizance  of  Ic^cies,  a  icgacy  given 
when  the  legatees  marry  or  attain  a  pre- 
scribed age,  without  anything  else  in  the 
will  controlling  or  aiding  the  interpreta- 
tion of  it,  will  be  understood  to  be  contin- 
gent, and  'when'  will,  in  such  a  case,  be 
deemed  synonymous  with  'if,'  or  some  other 
word  or  phrase  implying  a  condition  prece- 
dent to  the  vestiture  of  any  certain  inter- 
est. And  accordingly  a  bequest  of  money 
to  an  infant  at  twenty-one  years  of  age,  or 
when  he  shall  become  twenty-one  years  old, 
will  be  construed  to  mean  that  he  shall 
have  no  interest  unless  he  shall  attain  the 
prescribed  age.  But  a  legacy  to  an  infant 
tn  prwsenti,  to  be  paid  in  futuro,  is  deemed 
to  be  vested,  and  as  not  depending  on  his 
living  until  the  time  fixed  for  payment." 
Roberts  v.  Brinker,  4  Dana,  670. 

See  also  Sager  v.  Galloway,  113  Pa.  500, 
6  Atl.  209;  Fuller  v.  Fuller,  58  N.  C.  (6 
Jones,  L.)  223;  Watkins  v.  Quarles,  23 
Ark.  179;  Major  v.  Major,  32  Gratt.  819; 
Newport  v.  Cook,  2  Ashm.  (Pa.)  332;  Cor- 
bin  v.  Wilson,  2  Ashm.  (Pa.)  178:  Pro- 
venchere's  Estate,  1  Campb.  (Pa.)  68;  and 
Weyman  ▼.  Ringold,  1  Bradf.  40,  in  note 
7,  supra;  Post  v.  Herbert,  27  N.  J.  Eq.  640, 
in  note  19,  infra. 

11  The  word  "when"  is  ordinarily  to  be 
construed  not  as  creating  a  contingency, 
but  as  referring  to  the  time  of  enjoyment. 
Danforth  v.  Talbot,  7  B.  Mon.  623. 

It  appears  to  be  a  recognized  construc- 
tion that  where  the  words  "when"  or  "up- 
on," etc.,  are  used  in  wills  in  reference  to 
the  attainment  of  a  specified  age  in  the 
devise  of  real  estate,  they  relate  to  the  time 
of  enjoyment,  and  not  to  the  time  of  vest- 
ing of  the  estate.  Illinois  Land  &  Loan  Co. 
V.  Bonner,  75  111.  315. 

Ult  is  well  settled  that  where  an  estate 
in  land  is  devised  to  an  infant  "when  he 
attains  the  age  of  twenty-one  years,"  his 
ataining  that  age  is  not  a  condition  prec- 
edent to  the  vesting  of  his  estate,  but  a 
simple  postponement  of  the  period  at 
which  he  shall  take  possession.  Radley  v. 
Kuhn,  97  N.  Y.  26;  Clark  v.  Peters,  68 
Misc.  252,  124  N.  Y.  Supp.  961. 
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claiming  under  the  devise  over,  and  to  con- 
strue the  condition  as  a  condition  subsequent 
devesting  a  previously  vested  estate;  and 
the  better  opinion  and  weight  of  autliority 
is  to  the  effect  that  it  is  prima  facie  a  word 
of  contingency.!*  The  word  "when,"  how- 
ever, has  been  said  not  to  be  so  stubborn 


as  the  words  "if"  or  "provided,"  and  may 
be  more  readily  subdued  by  the  context.!* 
The  expressions  "when  and  as,"  and  "as  and 
when,"  likewise  import  contingency.^  but 
also  readily  yield  to  inferences  of  a  contrary 
intention  derived  from  the  context.!*  It  has 
been  said  that  while  the  word  "as"  is  not 


Where  nothing  is  interposed  between  the 
infant  and  his  enjoyment  of  real  estate  ex- 
cept his  own  minority,  he  has  a  vested  es- 
tate subject  to  be  defeated  by  the  condi- 
tion subsequent  of  his  dying  under  age. 
Manice  v.  Manice,  43  N.  Y.  308;  Bailey  v. 
Buffalo  Loan,  Trust  &  S.  D.  Co.  75  Misc. 
23,  132  X.  Y.  Supp.  513. 

In  Hooker  v.  Bryan,  140  N.  C.  402,  53 
S.  E.  130,  the  court,  though  finding  it  un- 
necessary to  determine  whether  the  distinc- 
tion exists,  stated  that  while  several  mod- 
ern text  writers  of  approved  excellence,  and 
many  decisions,  seem  to  give  the  words 
"when"  and  "upon"  the  same  significance 
in  reference  to  devises  of  real  and  bequests 
of  personal  property,  the  older  authorities 
hold  that  in  respect  to  realty  such  words 
import  usually  a  condition  subsequent  de- 
terminative of  the  estate  according  to  the 
terms  of  the  condition,  and  that  in  the 
meantime  the  estate  will  vest. 

The  rule  that  a  gift  to  one  at  or  when 
he  attains  a  certain  age  is  contingent  does 
not  altogether  apply  to  devises  of  realty. 
Sellers  v.  Reed,  88  Va.  377,  13  S.  E.  754. 

IS  The  word  "when,"  unexplained  by  the 
context,  is  a  word  of  contingency.  Re  Fran- 
cis [1905]  2  Ch.  295,  74  L.  J.  Ch.  N.  S.  487, 
63  Week.  Rep.  571,  93  L.  T.  N.  S.  132. 

A  devise  to  one  "when"  he  shall  attain 
a  certain  age,  standing  alone,  and  not  pre- 
ceded by  any  intermediate  interest  which 
might  have  enabled  the  court  to  say  that 
attoining  the  prescribed  age  does  not  im- 
port a  condition  precedent,  but  marks  the 
determination  of  the  particular  estate,  or 
followed  by  any  gift  over  on  the  devisee's 
dying  tmder  the  specified  age,  which  might 
have  enabled  the  court  to  hold  that  the  dev- 
isee took  whatever  was  not  given  over  to 
the  party  claiming  under  the  devise  over, 
and  to  construe  the  condition  as  a  condi- 
tion subsequent  devesting  a  previously  vest- 
ed estate, — is  contingent,  and  the  attain- 
ment of  the  specified  age  is  a  condition 
precedent  to  the  estate  vesting.    Ibid. 

In  Bigelow  v.  Bigelow,  19  Grant,  Ch. 
(U.  C.)  549,  it  was  said  that  it  had  never 
been  expressly  decided  that  a  devise  to  A 
when  he  should  attain  twenty-one,  standing 
isolated,  without  any  gift  over  or  any  dis- 
position of  an  intermediate  estate  or  in- 
terest, will  confer  a  mere  contingent  inter- 
est, but  that,  on  principle  and  from  what 
is  found  stat«d  by  text  writers  of  authori- 
ty, it  must  be  assumed  that  that  would  be 
the  proper  conclusion. 

Mr.  Fearne,  whose  work  on  Contingent 
Remainders  &  Executory  Devises  entitles 
him  to  speak  with  authority,  gave  as  his 
opinion  in  a  case  in  which  he  was  consult- 
ed, that  a  devise  of  lands  to  one  "when  he 
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arrives  to  twenty-one  years  of  age"  will 
not  vest  in  the  devisee  under  that  age  un- 
less the  devise  is  accompanied  with  some 
intermediate  disposition  of  the  estate  or  of 
the  rents  and  profits  thereof,  saying:  "And 
if  it  should  be  urged  that  here  being  a  de- 
vise to  him  and  hia  heirs,  followed  by  the 
words  'when  he  arrives  to  twenty-one  years 
of  age,'  the  latter  words  shall  be  construed 
only  to  denote  the  time  when  he  is  to  be- 
come entitled  to  the  possession,  the  ques- 
tion is,  Who  shall  have  the  possession  in 
the  meantime?  For  it  must  be  either  the 
devisee  himself  or  the  heir  of  the  testator. 
The  devisee  cannot  be  entitled  thereto  if  we 
pay  any  regard  or  allow  any  sort  of  effect 
to  the  words  'when  he  arrives  to  twenty-oae 
years  of  age.'  And  if  we  admit  the  heir  of 
the  testator  to  be  entitled  thereto,  then  we 
destroy  the  supposition  of  the  estate's  being 
vested  in  the  devisee,  for  the  heir  of  the 
testator  could  not  possibly  be  entitled  (as 
such)  under  any  interest  vested  in  the  devi- 
see."    Fearne,  Posthumous  Works,  191. 

"The  words  "if"  and  "provided"  import 
an  absolute  condition,  but  "when"  is  not 
80  stubborn  and  will  yield  to  an  intention, 
if  it  can  be  reasonably  inferred  from  other 
parts  of  the  will  not  to  annex  the  condi- 
tion to  the  gift,  but  only  to  the  possession 
and  enjoyment;  as,  when  the  suspension  of 
the  enjoyment  may  be  accounted  for  by 
special  circumstances  and  rea^^ons  not  ap- 
plicable to  a  suspension  of  the  gift,  show- 
ing that  the  only  purpose  was  to  suspend 
the  enjoyment,  and  that  the  word  "when," 
if  not  thus  restricted,  would  carry  the  sus- 
pension beyond  what  testator  meant.  Ful- 
ler v.  Fuller,  68  N.  C.  (6  Jones,  Eq.)  223. 

See  also,  in  this  connection,  notes  20  and 
22,  infra. 

Win  Kidman  v.  Kidman,  40  L.  J.  Ch.  N. 
8.  359,  Malins,  V.  C,  said  that  in  all  the 
cases  the  result  is  that  where  there  is  no 
intermediate  gift  of  income  by  way  of  main- 
tenance or  otherwise,  all  gifts'  whether 
they  are  to  be  "as  or  when"  or  "if"  a  party- 
attains  a  particular  age,  are  contingent. 

In  Ingram  v.  Suckling,  7  Week.  Rep.  386. 
Wood,  V.  C,  said  that  the  words  "as  and 
when,"  more  particularly  in  reference  to 
personal  estate,  if  there  was  no  other  gift 
have  been  held  to  imply  that  the  gift  was 
contingent  until  the  particular  age  had 
been  attained,  but  that  the  courts  had 
struggled  to  find  an  intermediate  gift  of 
property  so  as  to  refer  these  words  to  the 
period  of  distribution. 

1«  The  words  "as  and  when"  are  ambigu- 
ous, and  do  not  of  themselves  make  the  at- 
tainment of  the  specified  age  a  condition 
precedent  to  the  acquisition  of  the  right  to 
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directly  conditional,  still  it  imports  con- 
tingency, and  is  generally  so  construed.lT 

The  words  "on"  or  "upon,"  in  a  gift  to 
one  on  or  upon  attaining  a  certain  age, 
where  uncontrolled  by  other  parts  of  the 
will,  import  contingency,!*  as  does  also  the 
word  "at."  l» 

All  these  words  and  their  kindred  may  be 


so  explained  and  controlled  by  the  context 
of  the  will  as  not  to  prevent  the  legacy  or 
devise  from  vesting  before  the  time  when  it 
is  to  take  effect  in  enjoyment.so  As  to  the 
context  which  will  be  sufficient  to  do  this, 
see  the  cases  set  forth  in  subdivision  VIII. 
infra. 

The  form  in  which  the  inquiry  whether 


the  legacy.  Pearman  v.  Pearman,  33  Beav. 
394. 

A  gift  to  children  "as  and  when  they  shall 
attain  twenty-one,"  though  prima  facie 
meaning  a  gift  to  children  contingently  up- 
on their  attaining  twenty-one,  may  be  said 
to  be  words  of  a  character  that  may  have 
light  thrown  upon  them  by  the  words  of 
the  gift  over  on  the  parent  dying  without 
leaving  any  children,  though  it  seems  that 
such  words  cannot  be  turned  into  ^oncon- 
tingent  words,  and  gifts  to  the  children  be- 
come vested  at  birth,  merely  by  reason  of 
a  gift  over  on  the  parent  dying  without 
children  or  without  issue.  Per  Romer,  L. 
J.,  in  Re  Edwards  [1906]  1  Ch.  570,  75 
L.  J.  Ch.  N.  S.  321,  54  Week.  Rep.  446,  94 
L.  T.  N.  S.  693. 

"A  direction  to  pay  implies  a  gift,  and  a 
direction  to  pay  only  to  such  persons  as 
shall  attain  a  certain  age  (unless  con- 
trolled by  other  words  clearly  and  decid- 
edly preventing  that  effect)  will  prevent 
the  implied  gift  from  vesting  in   any   ob- 

i'ect  of  it  who  does  not  attain  that  age. 
tut  a  direction  to  pay  an  indefinite  cla^s 
of  persons,  when  and  as  they  attain  the 
agu,  is  ambiguous.  It  does  not  necessarily, 
or  at  least  so  strongly  as  the  description  of 
the  class  before  mentioned,  tend  to  prevent 
the  vesting  in  interest.  The  gift  itself 
and  the  time  of  paymoit  are  not  necessarily 
identical;  though  the  gift  itself  is  found  in 
the  direction  to  pay,  the  words  may  mean 
only  to  postpone  the  payment,  without  post- 
poning the  vesting  of  the  gift."  Harrison 
V.  Grimwood,  12  Beav.  192. 

»  Re  Blake,  167  Cal.  448,  108  Pac.  267. 

U  There  is  no  difference  between  the 
words  "on  his  attaining,"  and  "when"  or 
"if"  the  devisee  shall  attain,  a  certain  age, 
or  "at"  that  age.  All  equally  import  con- 
tingency when  they  are  contained  in  the 
gift  itself  and  are  uncontrolled  by  the  other 
portions  of  the  wilL  Love  v.  Love,  Ir.  L. 
R.  7  Eq.  306. 

The  use  of  the  word  "upon,"  followed  1^ 
•  direction  to  convey,  indicates  that  until 
tite  contingency  named  happens  there  is 
to  be  no  vesting.  Lewisohn  t.  Henry,  179 
N.  Y.  352,  72  N.  E.  239. 

In  bequests  of  personal  property,  the 
words  "on  or  upon,"  or  "when,"  usually 
import  a  condition,  and  unless  explained 
or  controlled  by  some  expressions  or  other 
provisions  of  the  will,  they  are  annexed  as 
conditions  precedent  to  the  substance  of  the 
gift,  and  render  the  interest  contingent. 
Hooker  y.  Bryan,  140  N.  C.  402,  S3  S.  E. 
130. 

MA  bequest  to  A  "at"  a  given  age  or 
marriage,  or  "when"  or  "from  and  after" 
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his  attaining  a  given  age,  is  prima  facie 
contingent.  Post  v.  Herbert,  27  N.  J.  Eq. 
540. 

See  also  Watkins  v.  Quarles,  23  Ark. 
179;  Major  v.  Major,  32  Gratt.  819;  Pro- 
venchere's  Estate,  1  Campb.  (Pa.)  08;  and 
Weyman  y.  Ringold,  1  Bradf.  40;  in  note 
7,  supra;  Love  v.  Love,  Ir.  L.  R.  7  Eq. 
306;  in  note  18,  supra. 

••  It  was  said  by  Lord  Chief  Justice  Tin- 
dal  in  delivering  the  opinion  of  the  com- 
mon-law judges  in  response  to  the  question 
propounded  by  the  House  of  Lords  in 
Fhipps  V.  Ackers,  9  Clark  &  F.  583,  6  Jur. 
745,  that  whatever  may  be  the  meaning  of 
a  simple  devise  to  A  and  his  heirs  "when" 
or  "if"  he  shall  attain  twenty-one,  without 
any  concomitant  provisions  calculated  to 
show  whether  the  testator  did  or  did  not 
mean  to  treat  the  attaining  twenty-one  as 
a  condition  precedent,  there  is  ample  au- 
thority for  saying  that  such  wordjs  may, 
from  the  context,  be  taken  not  to  indicate 
the  time  when  the  estate  is  to  vest,  but  to 
point  out  an  event  on  the  happening  of 
which  an  estate  already  vested  is  to  be 
devested  in  favor  of  some  other  person. 

Notwithstanding  the  use  of  the  word 
"when,"  when  it  appears  from  the  context 
or  from  the  general  scope  of  the  will  that 
the  testator  intended  to  designate  only  the 
time  when  the  enjoyment  of  the  legacy  is 
to  commence,  the  legacy  will  be  held  to  be 
vested.  Sims  v.  Smith,  59  N.  0.  (6  Jones, 
Eq.)    347. 

While  it  is  the  general  rule  that  a  legacy 
to  a  pers<m  "when"  or  "as"  he  shall  at- 
tain to  a  given  age  is  prima  facie  contin- 
gent, circumstances,  even  though  but  slight, 
in  the  context,  may  be  sufficient  to  show 
that  the  attainment  of  the  specified  age 
was  not  intended  as  a  condition,  but  only 
to  fix  the  time  of  payment,  in  which  case 
it  will  be  held  to  be  a  vested  legacy.  Fisher 
y.  Johnson,  38  N.  J.  Eq.  46. 

The  words  "when"  and  "upon"  may  be  so 
explained  and  controlled  by  other  expres- 
sions and  provisions  of  the  will  that  they 
do  n6t  import  a  condition  at  all,  but  sim- 
ply refer  to  the  time  of  enjoyment.  Hooker 
v.  Bryan,  140  N.  0.  402,  53  S.  E.  130. 

In  Colt  y.  Hubbard,  33  Conn.  281,  it  is 
said  that  the  rule  that  a  legacy  given  to  a 
person  "as"  or  "when"  he  arrives  at  a  cer- 
tain age  is  presumably  contingent  w^as 
adopted  by  English  jurists  from  the  civil 
law;  and  that  although  in  England,  where 
most  wills  are  drawn  with  technical  accur- 
acy by  men  educated  to  the  business  of 
conveyancing,  it  may  be  safe  to  assume  as  a 
rule  that  the  words  are  used  in  the  tech- 
nical sense  they  have  acquired,  it  is  quea- 
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the  particular  expression  used  relates  to 
the  vesting  or  to  the  enjoyment  is  usually 
put,  is  whether  futurity  is  or  is  not  annexed 
to  the  substance  of  the  gift.'l  The  modes 
of  expression  which  will  dissever  the  pro- 
vision relative  to  the  attainment  of  the 
specified  age  from  the  substance  of  the  gift 
will  be  considered  in  due  course.  As  above 
stated,  expressions  importing  a  postpone- 
ment of  vesting  may  be  so  controlled  by 
other  expressions  and  circumstances  as  to 
postpone  payment  or  possession  only,  and 
not  the  vesting.U 

In   determining   whether   the   expression 


used  operates  as  a  condition  precedent," 
or  a  condition  subsequent,  it  must  be  re- 
membered that  a  gift  may  be  contingent 
either  because  the  event  upon  which,  or  the 
person  to  whom,  it  is  given  remains  uncer- 
tain. It  follows  that  if  the  conditional  ele- 
ment is  incorporated  into  the  description 
of,  or  gift  to,  the  legatee,  the  condition  is 
precedent;  while  if  it  is  independently  ex- 
pressed it  is  a  condition  subsequent. 

The  difficulty  in  the  application  of  these 
general  principles  in  the  class  of  cases  under 
consideration  is  that  it  is  not  ordinarily 
possible  to  say,  with   any  degree  of   con- 


tionable  whether  such  an  assumption  is  safe 
in  the  United  States;  that  although  where 
the  words  "if"  or  "provided"  the  legatee 
arrive  at  a  certain  age  are  used,  the  inten- 
tion to  give  contingently  is  clear,  the  words 
"as,"  "when,"  and  "at"  may  naturally  be 
used,  and  probably  are  often  used  by  the 
draftsman,  when  the  intention  of  the  tes- 
tator is  to  give  an  absolute  legacy  and  let 
it  remain  in  the  hands  of  the  executors 
until  the  legatee  arrives  at  an  age  to  be 
intrusted  with  the  control  of  it.  The  court 
further  expressed  the  opinion  that  where 
those  words  are  used  by  a  draftsman  of 
ordinary  intelligence  and  experience,  and 
the  legacy  is  specific,  and  the  time  fixed 
is  that  of  legal  age,  and  there  is  no  be- 
quest over,  nor  provision  for  intermediate 
support  or  appropriation  of  the  income, 
and  nothing  else  to  indicate  an  intention 
to  give  contingently,  a  court  should  hesi- 
tate to  confer  such  an  intention  from  their 
use  alone. 

See  also,  in  this  connection,  note  22,  infra. 

n  See  footnote  42,  infra. 

«•  Davies  v.  Fisher,  6  Beav.  201,  11  L.  J. 
Ch.  N.  S.  338,  6  Jur.  248. 

Although  the  terms  in  which  a  legacy  is 
given  are  such  as,  standing  alone  and  un- 
explained, would  prevent  it  from  immedi- 
ately vesting,  yet  if  from  the  context  of  the 
will  it  appears  that  a  condition  precedent 
to  its  vesting  was  not  intended,  but  that 
the  words  importing  a  condition  were  mere- 
ly employed  to  designate  the  period  when 
the  legacy  should  be  received  of  enjoyed, 
that  sense  is  put  upon  the  words  which  the 
will  requires.  Watkins  v.  Quarles,  23  Ark. 
179 ;  Nixon  v.  Eobbins,  24  Ala.  663. 

Words  literally  contingent  in  their  mean- 
ing and  import  must  bend  to  a  construc- 
tion in  favor  of  vesting  the  estate  in  interest, 
if  the  will  in  its  other  parts  and  features 
shows  that  such  was  the  intention  of 
the  testator.  Technical  words  are  pre- 
sumed to  be  used  in  their  settled  legal 
meaning,  but  where  a  different  intention  is 
fairly  deducible  from  the  whole  will  the 
technical  meaning  must  yield  to  the  ap- 
parent intention.  Hersey  v.  Pnrington,  96 
Me.  166,  61  Atl.  865. 

If  it  appears  from  any  expression  or  di- 
rection contained  in  the  will,  or  if  it  can 
fairly  be  deduced  from  the  entire  instru- 
ment, that  testator's  intention  was  that 
L.R.A.1916C. 


the  legacy  should  vest  immediately,  words 
which,  standing  alone,  would  operate  as 
words  of  condition,  will  be  construed  to 
designate  only  the  time  when  the  interest 
shall  take  effect  in  possession.  Gifford  v. 
Thorn,   9  N.   J.  Eq.   702. 

The  rule  that,  where  a  legacy  is  given 
to  a  person  when  a  future  event  happens, 
the  legacy  will  be  contingent  until  the  oc- 
currence of  such  event,  is  a  mere  judicial 
exposition  of  the  natural  meaning  of  a  cer- 
tain form  of  expression.  It  is  not  an  arti- 
ficial contrivance  which  when  present  is  to 
have  a  supreme  effect,  but  is  a  rule  simply 
because  the  phrases  in  question,  considered 
intrinsically  and  without  qualification  ab 
extra,  import  a  definite  testamentary  pur- 
pose. The  phraseology  has  received  its  ac- 
cepted interpretation  because  it  is  supposed 
that  such  interpretation  will  carry  out  the 
view  of  the  testator.  The  consequence  is, 
the  rule  is  always  subject  to  be  modified  or 
abrogated  by  the  conditions  of  the  case  to 
whi(£  it  is  applied.  Post  v.  Herbert,  27 
N.  J.  Eq.  540. 

Words  which  import  a  contingency  may 
be  so  explained  and  controlled  by  the  con- 
text of  the  will  as  not  to  prevent  the  legacy 
from  vesting,  the  intention  of  the  testator 
predominating  over  technical  words  and  ex- 
pressions, when  either  declared  or  apparent 
from  a  sound  construction  of  the  wilL  Cor- 
bin  V.  Wilson,  2  Ashm.  (Pa.)  178. 

Words  of  condition  may  be  so  explained 
and  controlled  by  the  context  of  the  will 
as  not  to  prevent  the  legacies  from  vesting 
before  the  happening  of  the  event  upon 
which  they  are  made  payable.  Green  v. 
Green,  86  N.  C.  546. 

"The  courts  will  not  construe  a  remain- 
der to  be  contingent  merely  on  account  of 
the  inaccurate  and  inartificial  use  of  ex- 
pressions importing  contingency,  if  the  na- 
ture of  the  limitations  affords  ground  for 
concluding  that  they  were  not  used  with  a 
view  to  suspend  the  vesting."  Jarman, 
Wills,  6th  ed.  •778. 

See  also  footnotes  14,  20,  supra,  and  33, 
64,  72  and  218,  infra. 

Win  Bromfleld  v.  Crowder,  1  Bob.  ft  P. 
N.  R.  313,  it  was  said  that  no  precise 
words  are  necessary  to  constitute  a  con- 
dition precedent  in  wills,  but  that  they 
must  be  construed  according  to  the  inten- 
tions of  the  parties;  and  that  it  would  be 
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fidence,  whether  the  teatator  was  thinking 
of  the  attainment  of  the  specified  age  by 
the  legatee  aa  an  uncertain  event,  or  merely 
as  marking  a  period  of  time.M  It  is,  as 
before  remarked,  equally  possible  that  the 
testator  may  have  wished  to  provide  for  the 
legatee  only  in  case  he  shall  reach  maturity, 
or  that  he  may  have  intended  simply  to 
defer  possession  and  control  until  years  of 
discretion  shall  lie  attained. 

Again,  it  is  not  always  easy  to  say 
whether  the  conditional  element  is  incor- 
porated into  the  gift,  or  is  part  of  the  de- 
scription of  the  legatee.  For  instance,  while 
in  the  case  of  a  gift  to  suck  of  the  children 
of  A  as  shall  attain  twenty-one  the  con- 
tingency clearly  enters  into  the  description 
of  the  legatees,  in  the  case  of  a  gift  to 
the  children  of  A  if  they  attain  twenty-one 
it  may  be  argued  with  equal  plausibility,  on 
the  one  hand,  that  the  contingency  attaches 
only  to  the  gift,  or,  on  the  other  hand,  that 
a  child  of  A  must  attain  twenty-one  in  or- 
der to  sustain  the  character  of  a  legatee. 
It  has  even  been  suggested  that  attainment 
of  the  specified  age  may  be  part  of  the  de- 
scription of  the  l^atee,  where  the  gift  is 
to  a  known  indiridual.**  This  apparently 
inconsequential  distinction  has  two  prac- 
tical consequences;  one  of  which  is  that  if 
the  gift  is  a  class  gift,  and  the  contingency 
is  regarded  as  attaching  to  the  event  rather 
than  to  the  description  of  the  legatee,  the 
members  of  the  class  living  at  the  time  the 
eldest  of  them  attains  the  specified  age  will 
take  vested  interests  whether  they  live  to 
attain  such  age  or  not,is  which  they  of 
course  could  not  do  if  the  attainment  of 
such  age  were  considered  as  part  of  the  de- 
scription of  the  persons  entitled.    The  sec- 


ond consequence  is  that  where  the  provision 
contemplating  the  accomplishment  of  a  cer- 
tain age  does  not  form  part  of  the  descrip- 
tion of  the  legatees,  it  may  be  shown  by  the 
context  to  relate  to  the  enjoyment,  and  not 
to  the  vesting. 

Another  element  of  confusion  ia  the  sub- 
ject under  discussion  is  that  the  rules  «f 
constouction  were  originally  different  in 
cases  of  devises  of  realty  than  in  eases 
where  personalty  only  is  involved.  This 
difference,  which  seems  to  have  been  due  to 
the  circumstance  that  the  technical  rules 
of  law  operating  in  each  case  necessitated 
a  different  construction  of  the  same  forms 
of  expression  in  order  to  prevent  the  gen- 
eral intention  of  the  testator  from  being 
defeated  thereby,  has  apparently  been  lost 
sight  of  in  some  of  the  American  cases. 

Where  real  and  personal  property  are 
blended  in  the  same  gift,<7  or  when  a  legacy 
is  given  out  of  a  mixed  fund  of  real  and 
personal  estate,**  or  when  a  legacy  is 
charged  upon  real  estate,**  or  when  land 
and  personalty  are  devised  together,  with 
a  direction  to  invest  the  personalty  in  the 
purchase  of  land,**  there  is  authority  to 
the  effect  that  the  rules  governing  devises 
of  realty  will  prevail.  But  where  a  legacy 
or  annuity  is  payable  out  of  both  real  and 
personal  property,  it  must  be  dealt  with, 
BO  far  as  it  is  payable  out  of  realty,  accord- 
ing to  the  rules  regarding  legacies  payable 
out  of  real  estate  only,  and,  so  far  as  it  is 
payable  out  of  personal  estate,  according 
to  those  regarding  legacies  payable  out  of 
personal  estate  only.*l  A  gift  out  of  the 
proceeds  of  lands  directed  to  be  sold  will 
be   considered    as    a   gift   of    personalty.** 


absurd,  considering  the  various  circum- 
stances under  which  wills  are  made,  to  re- 
quire particular  terms  to  express  particular 
meanings. 

MIn  Briscoe  v.  Wicklifle,  6  Dana,  162, 
it  is  said  in  reference  to  a  devise  to  one 
"if"  or  "when"  he  attains  a  certain  age, 
that  "the  law,  in  ascertaining  the  intention 
of  the  testator,  may  regard  him  as  look- 
ing only  to  the  point  of  time  when  the 
event  referred  to  would  certainly  happen, 
if  at  all,  and  not  to  the  happening  of  the 
event  itself;  and  as  in  this  point  of  view 
the  time  may  be  ascertained  with  entire 
certainty,  the  devise,  thougli  apparently  de- 
pendent on  a  contingent  event,  may  be  con- 
strued as  referring  to  a  certain  time  which 
must  come,  and  as,  therefore,  being  in  it- 
self uncontingent  and  sufficient  to  convey 
an  immediate  vested  interest,  the  enjoy- 
ment of  which  may  or  may  not  be  post- 
poned as  indicated  by  other  circumstances 
m  the  will."  And  see,  to  the  same  purport, 
Williams  v,  Williams,  91  Ky.  547,  16  8.  W. 
361. 
L.R.A.1915C. 


**See  Dawson  v.  Killet,  1  Bro.  Ch.  123, 
as  set  forth  in  note  51,  infra;  Leake  v. 
Robinson,  2  Meriv.  363,  16  Bevisetl  Kep. 
168,  and  Mackell  v.  Winter,  3  Vea.  Jr.  200, 
as  set  forth  in  note  216,  infra. 

*G  See  cases  cited  in  footnote  3,  supra. 

*f  James  v.  Wynford,  1  Smalc  4  G.  40, 
22  L.  J.  Ch.  N.  S.  450,  17  Jur.  17,  1  Week. 
Rep.  61;  McLeod  v.  McDonnel.  6  Ala.  236; 
Collier's  Will,  40  Mo.  287;  Sellers  v.  Reed, 
88  Va.  377,  13  S.  E.  754. 

»»Van  v.  Clark,  1  Atk.  510. 

**  See  subdivision  V.  infra. 

**  Jackson  v.  Marjoribanks,  12  Sim.  93, 
5  Jur.  885. 

*»  Creeth  v.  Wilson,  Ir.  L.  R.  9  Eq.  216. 

**See  Hart's  Trusts,  3  De  G.  &  J.  202, 
28  L.  J.  Ch.  N.  S.  7,  4  Jur.  N.  S.  1264,  7 
Week.  Rep.  28. 

The  mere  fact  that  the  testator  provides 
the  means  for  the  payment  of  legacies  by 
directing  that  real  estate  shall  be  sold  for 
the  purpose  cannot  afl'ect  the  question  as 
to  whether  they  are  vested  or  contingent. 
Clayton  v.  Somers,  27  N.  J.  Eq.  230. 
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III.  Cireumatancea  supporting  or  vary- 
ing implication  of  contingency. 

a.  In  general. 

From  what  haB  been  said  in  the  preceding 
subdivision,  it  will  be  apparent  that  a  pro- 
vision in  a  bequest  or  devise  contemplating 
the  attainment  of  a  certain  age,  without 
more,  is  generally  regarded  as  implying 
that  the  gift  is  contingent  upon  the  attain- 
ment of  such  age;  but  that  it  may  be 
shown  by  the  context  to  relate  to  enjoyment 
only,  or  to  operate  simply  as  a  condition 


subsequent  to  devest  the  gift  if  the  donee 
fails  to  reach  the  speciHed  age. 

But  before  proceeding  to  examine  Uie 
forms  of  expressing  the  gift  itself,  or  the 
other  circumstances  in  the  context  which 
will  vary  its  presumptive  meaning,  note 
must  be  taken  of  certain  general  considerar 
tions,  applicable  alike  to  devises  of  realty 
and  bequests  of  personalty.  These  are  the 
leaning  of  the  courts  toward  a  construction 
which  will  give  the  legatee  or  devisee  a 
vested  rather  than  a  contingent  interest,** 
which  sometimes  finds  form  in  the  expres- 
sion of  a  preference  for  a  construction  which 


M  When  words  are  equivocal,  leaving  it 
in  some  doubt  whether  words  of  contingen- 
cy or  condition  apply  to  the  gift  itself  or 
to  the  time  of  payment,  courts  are  inclined 
to  construe  them  rather  as  applying  to  the 
time  of  payment,  and  to  hold  the  gift  rather 
as  vested  than  contingent.  Eldridge  v.  Eld- 
ridge,  9  Cush.  516. 

The  law  leans  in  favor  of  the  vesting  of 
legacies,  because  the  convenience  of  the  leg- 
atees and  the  interests  of  society  are  op- 
posed to  the  tying  up  of  property  and  keep- 
ing it  out  of  the  commerce  of  life.  It 
favors  the  vesting  of  legacies  more  especial- 
ly when  given  to  children  or  those  stand- 
ing in  a  like  relation  to  testator,  because 
it  presumes  that  the  testator's  natural  de- 
sire is  that  families  of  the  legatees  who  die 
before  the  time  for  actual  receipt  of  the 
legacy  shall  succeed  to  the  provision  made 
for  their  parents.  And  it  also  favors  the 
vesting  of  legacies,  because  it  will  not  in- 
tend that  the  testator  meant  to  die  partial- 
ly intestate.  Vanhook  v.  Vanhook,  21  N. 
C.  (1  Dev.  &  B.  Eq.)  589. 

The  inclination  of  the  courts  is  always 
in  favor  of  the  vesting  of  legacies,  because 
in  ninety-nine  cases  out  of  a  hundred  it  is 
the  intention  of  the  testator  that  his  bounty 
should  be  transmitted  to  the  children  or 
family  of  the  beneficiary;  otherwise,  indeed, 
full  effect  is  not  given  to  it.  Chess's  Ap- 
peal, 87  Pa.  362,  30  Am.  Rep.  361. 

A  further  consideration  is  applicable  in 
the  case  of  a  remainder.  Thus  in  Browne 
V.  Browne,  3  Smale  &  G.  5C8,  it  is  said: 
"It  is  a  rule  of  law  that  an  estate  in  re- 
mainder must  take  effect  eo  instante  that 
the  particular  estate  determines;  and  if  the 
remainder  be  limited  on  a  contingency  which 
has  not  happened  when  the  particular  es- 
tate determines,  it  must  fail.  To  modify 
the  intolerable  hardship  of  defeating  the 
clear  intentions  of  testjutors,  it  is  an  es- 
tablished rule  of  construction  that  in  doubt- 
ful cases  a  remainder  shall,  if  possible,  be 
construed  to  be  vested  rather  than  con- 
tingent. For  this  purpose  words  of  con- 
tingency are,  as  much  as  possible,  to  be 
treated  as  referring  rather  to  the  period 
when  the  remainder  is  to  become  vested 
absolutely  and  indefeasibly,  than  as  pre- 
venting the  remainderman  from  taking  any 
present  interest,  and  thereby  altogether  los- 
ing the  estate." 
L.R.A.1916C. 


The  courts  lean  even  more  strongly  in 
favor  of  the  vesting  of  devises  than  of 
legacies.  The  former  are  always  held  to 
be  vested,  except  estates  in  the  devise  of 
which  the  condition  precedent  is  so  clearly 
expressed  that  to  treat  them  as  vested 
would  be  to  decide  in  direct  opposition  to 
the  intention  of  the  testator.  Hence  words 
of  seeming  condition,  as  "when,"  "upon," 
etc.,  are,  if  possible,  held  to  have  only  the 
effect  of  postponing  tlie  right  of  possession. 
And  even  though  the  devise  be  clearly  con- 
ditional yet  the  condition  will  be  construed, 
if  possible,  as  a  condition  subsequent,  so 
as  to  confer  an  immediately  vested  estate, 
subject  to  be  devested  on  the  happening  of 
the  contingency.  Sellers  v.  Reed,  88  Va. 
377,  13  S.  E.  754. 

A  reason  sometimes  given  for  construing 
gifts  of   realty   as  vested,   rather  than   as 
executory  devises  to  take  effect  at  the  at- 
tainment of  a  particular  age,  is  that  other- 
wise the  property  would  in  the  meantime 
descend  to  the  heir  at  law,  who,  knowing 
that  he  can  enjoy  it  only  for  a  short  pe- 
riod, may  mismanage  it  to  the  end  that  he 
may    receive    the    greatest    possible    profit. 
Thus,  in  DufBeld  v.  Duffield.  3  Bligh,  N.  R. 
260,  Best,  Ch.  J.  said:     "Whilst  estates  re- 
main contingent,  those  in  whom  they  are  at 
a  future  time  to  be  vested  have  no  interest 
in  the  estates,  or  the  rents  and  profits  of 
such  estates.    Such  estates  must  descend  to 
the  heir,  if  they  are  not  given  to  any  person 
to  hold  until  tlie  events  happen  on  which 
thep  are  to  become  vested.     This  point  is 
too   clear   to   require   any   observation;    in- 
deed, it  was  not  disputed  at  the  bar.     Tes- 
tators who   create  contingent  estates  often 
forget  to  make  any  provision  for  the  pres- 
ervation of  their  estates,  and  for  the  dis- 
position  of   the   rents   and   profits   in   the 
intermediate    period   between    their   deaths 
and  the  vesting  of  their  estates.     In  such 
cases,  the  estates  descend  to  the  heirs,  who, 
knowing  that  they  are  to  enjoy  them  only 
for  a  short  period,  and  that  they  have  ob- 
tained the  possession  of  them  from  the  in- 
attention of  and  not  from  the  bounty  of 
the  testator,   or   from   the   mistake  of  the 
professional   man  who  drew  the  will,  will 
make  the  most  that  they  can  of  them  dur- 
ing the  time  that  they  remain  theirs,  re- 
gardless of  any  injury  that  the  estates  may 
suffer  from  their  conduct.     The  rights  fflf 
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will  preserve  the  gift  to  the  children  of 
l^atees  or  devisees  in  case  of  their  death 
before  attaining  the  specified  age;**  their 


inclination  in  favor  of  the  construction 
which  will  avoid,  as  against  one  which  will 
produce,  an  intestacy.ss  which  ia  especially 


the  different  members  of  families  not  being 
ascertained  wliilst  estates  remain  contin- 
gent, such  families  continue  in  an  unsettled 
state,  which  is  often  productive  of  incon- 
venience, and  sometimes  of  injury  to  them. 
If  the  parents'  attaining  a  certain  age  bo 
a  condition  precedent  to  the  vesting  estates, 
by  the  death  of  their  parents  before  they 
are  of  that  age  children  lose  estates  which 
were  intended  for  them,  and  which  their 
relation  to  the  testators  may  give  them  the 
strongest  claim  to.  In  consideration  of 
these  circumstances,  the  judges  from  the 
earliest  times  were  always  inclined  to  de- 
cide that  estates  devised  were  vested;  and 
it  has  long  been  an  established  rule  for  the 
guidance  of  the  courts  of  Westminster  in 
construing  devises,  that  all  estates  are  to 
be  holden  to  be  vested,  except  estates  in  the 
devise  of  which  a  condition  precedent  to 
the  vesting  is  so  clearly  expressed  that  the 
courts  cannot  treat  them  aa  vested  with- 
out deciding  in  direct  opposition  to  the 
terms  of  the  will.  If  there  be  the  least 
doubt,  advantage  is  to  be  taken  of  the 
circumstance  occasioning  that  doubt;  and 
what  seems  to  make  a  condition,  ia  liolden 
to  have  only  the  effect  of  postponing  the 
right  of  possession." 

M  For  instances  in  which  this  considera- 
tion was  a  factor,  see  Dodson  v.  Hay,  3 
Bro.  Ch.  404  (set  out  in  VIII.  s,  infra)  ; 
Goodtitle  ex  dem.  Hayward  v.  Whitby,  1 
Burr.  228,  1  Ld.  Kenyon,  506  (set  out  in 
VIII.  1,  infra) ;  Doe  ex  dem.  Wheedon  v. 
Lea,  3  T.  R.  41,  2S  Eng.  Ru).  Caa.  5S5 
(set  out  in  VIII.  1,  infra) ;  Duffield  v.  Duf- 
field,  3  Bligh,  K.  R.  260  (set  out  infra); 
Kerlin  v.  Bull,  1  Dall.  175,  1  L.  ed.  88  (set 
out  in  VIII.  i,  infra)  ;  Cropley  v.  Cooper, 
19  Wall.  167,  22  L.  ed.  100  (set  out  in 
VIII.  i,  infra) ;  McArthur  v.  Scott,  113  U. 
S.  340,  28  L.  ed.  1015,  5  Sup.  Ct.  Rep.  652 
(set  out  in  VIII.  q,  infra) ;  Dale  v.  White, 
33  Ck>nn.  294  (set  out  in  III.  b,  1,  infra) ; 
Danforth  v.  Talbot,  7  B.  Hon.  623  (set  out 
in  VIII.  i,  infra)  ;  Collier's  Will,  40  Mo. 
287  (set  out  in  VIII.  q,  infra) ;  Teele  v. 
Hathaway,  129  Mass.  164  (set  out  in  VIII. 
f,  infra)  ;  Goebel  v.  Wolf,  113  N.  Y.  405,  10 
Am.  St.  Rep.  464,  21  N.  E.  388  (set  out  in 
VIII.  q,  infra) ;  Perry  v.  Rhodes,  6  N.  C. 
(2  Murph.)  140  (set  out  in  VIII.  q,  infra) ; 
Johnson  t.  Baker,  7  N.  C.  (3  Murph.)  318, 
0  Am.  Dec.  605  (set  out  in  VIII.  i,  infra) ; 
Vanhook  v.  Vanhook,  21  N.  C.  (1  Dev.  & 
B.  Eq.)  589  (set  out  in  VIII.  j,  infra); 
Reed  v.  Buckley,  6  Watte  k  S.  517,  40  Am. 
Dec.  631  (set  out  in  VIII.  f,  infra) ;  Kin- 
sey  V.  Lardner,  15  Serg.  &  R.  192  (set  out 
in  VIII.  k,  infra);  Stark  v.  Molleson,  8 
Watts,  432  (set  out  in  VIII.  i,  infra)  ; 
Sellers  v.  Reed,  88  Va.  377,  13  S.  E.  764 
(set  out  in  VIII.  q,  infra) ;  Raney  v.  Heath, 
S  Patton  &  H.  (Va.)  206  (set  out  in  VIII. 
d,  infra). 

The  fact  that  tiie  devisee's  children  would, 
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in  the  event  of  his  death  under  a  specified 
age  leaving  children,  have  taken  a  much 
smaller  interest  than  they  would  have 
taken  had  the  devise  vested  in  their  par- 
ent, is  a  factor  to  be  considered.  Danforth 
V.  Talbot,  7  B.  Mon.  623. 

It  is  a  consideration  of  weight  in  deter- 
mining whether  a  remainder  is  vested  or 
contingent,  that  if  it  is  held  contingent  the 
children  of  the  remainderman  dying  under 
twenty-one  will  take  no  benefit  of  the  pro- 
vision made  for  their  father.  Cropley  v. 
Cooper,  19  Wall.  167,  22  L.  ed.  109:  Mc- 
Arthur V.  Scott,  113  U.  S.  340,  28  L.  ed. 
1015,  5  Sup.  Ct.  Rep.  652. 

But  in  Duffield  v.  Duffleld,  3  Bligh,  N. 
R.  260,  Best,  Ch.  J.,  said,  with  reference 
to  the  contention  that  estates  should  be  con- 
sidered vested  to  preserve  them  for  the 
cliildren  of  devisees  dying  before  attaining 
the  age  at  which  the  estates  would  vest: 
"But  is  it  wise  to  encourage  the  marriage 
of  infants,  by  making  a  provision  for  the 
children,  however  imprudently,  and  how- 
ever much  in  opposition  to  the  wishes  of 
their  guardians,  such  marriages  may  be 
contracted?  The  uncertainty  of  a  provision 
for  a  family  may  occasion  a  pause,  before 
the  most  important  step  in  life  be  taken, 
which  cannot  be  attended  with  lasting  in- 
convenience, and  may  prevent  lasting  mis- 
ery. Children  will  seldom  suffer  from  es- 
tates remaining  contingent  until  their  par- 
ents attain  the  age  of  twenty -one;  as  few 
to  whom  such  estates  are  given  will  have 
legitimate  children  before  they  are  of  age." 

>*  Since,  prima  facie,  it  may  be  presumed 
that  a  testator  did  not  intend  that  any  in- 
terest bequeathed  in  his  will  should  lie  dor- 
mant or  undisposed  of  after  his  death,  or 
should  ever  lapse,  a  slight  circumstance  may 
be  sufficient  for  showing  that  a  legacy  is 
vested,  and  not  contingent.  Roberta  v. 
Brinker,  4  Dana,  570. 

For  instances  in  which  this  consideration 
was  a  factor,  see  Peard  v.  Kekewich,  15 
Beav.  166,  21  L.  J.  Ch.  N.  S.  456  (set  out 
in  III.  b,  1,  infra)  ;  Wadley  v.  North,  3 
Ves.  Jr.  364  (set  out  in  III.  b,  1,  infra) ; 
Bevan's  Trusts  L.  R.  34  Ch.  Div.  716,  56 
L.  J.  Ch.  N.  S.  652,  56  L.  T.  N.  S.  277,  35 
Week.  Rep.  400  (set  out  in  VIII.  j,  infra) ; 
Watkins  v.  Quarles,  23  Ark.  179  (set  out 
in  VIII.  B,  infra) ;  Morton  Trust  Co.  v. 
Chittenden,  81  Conn.  105,  70  Atl.  648  (set 
out  in  VIII.  a,  infra) ;  Richardson  v.  Pen- 
ieks,  1  App.  D.  C.  261  (set  out  in  VIII.  g, 
infra) ;  Boling  v.  Miller,  133  Ind.  602,  33 
N.  E.  354  (set  out  in  VIII.  d,  infra) ;  Roes 
V.  Ayrhart,  138  Iowa,  117,  115  N.  W.  906 
(set  out  in  III.  b,  1,  infra) ;  Danforth  v. 
Talbot,  7  B.  Mon.  623  (set  out  in  VIII.  i, 
infra) ;  Origsby  v.  Breckinridge,  12  B.  Mon. 
629  (set  out  in  VIII.  g,  infra)  ;  Allan  v. 
Vanmeter,  1  Met.  (Ky.)  264  (set  out  in 
VIII.  j,  infra) ;  Williams  v.  WillUms,  91 
Ky.  547,  16  S.  W.  361   (set  out  in  VIII.  i, 
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strong  where  the  subject  of  the  gift  is 
Teaidue.>fi  So,  also,  the  circumstance  that 
a  bequest  is  to  a  class  is  said  to  be  favorable 
to  a  construction  of  the  gift  as  vested  rather 
than  as  contingent-'^ 

While  none  of  these  considerations  is  in 
itself  suiflcient  to  control  the  construction 
of  a  testamentary  provision,M  it  may  turn 
the  scale  in  what  would  otherwise  be  a 
doubtful  case. 

If  the  construction  of  a  testamentary  pro- 


vision is  one  about  which  a  court  would 
have  no  doubt,  that  construction  cannot  be 
altered  m:  wrested  to  something  different, 
for  the  purpose  of  escaping  from  the  conse- 
quences of  the  rule  against  perpetuities,** 
though  possibly  if  the  gift  might  equally 
well  be  construed  in  two  ways,  one  of  which 
only  would  offend  against  the  rule,  the  court 
might,  because  of  the  rule,  be  led  to  adopt 
the  other  construction.*> 


infra) ;  Teele  v.  Hathaway,  129  Mass.  164 
(set  out  in  VIII.  f,  infra)  ;  Ordway  v. 
Dow,  56  N.  H.  11  (set  out  in  VIII.  f, 
infra);  Vanhook  v.  Vanhook,  21  N.  C.  (1 
Dev.  &  B.  Eq.)  689  (set  out  in  VIII.  j,  in- 
fra);  Robinson's  Estate,  13  Fhila.  299  (set 
out  in  VIII.  r,  infra)  ;  Raney  v.  Heath,  2 
Patton  4  H.  (Va.)  206  (set  out  in  VIII. 
d,  infra). 

As  to  its  probative  force,  see  note  38, 
infra. 

MSee  Leake  v.  Robinson,  2  Meriv.  363, 
16  Revised  Rep.  168;  Jones  v.  Mackilwain, 
1  Russ.  Ch.  220,  25  Revised  Rep.  32;  ilolger 
V.  Mackell,  6  Ves.  Jr.  509;  Pearman  v. 
Pearman,  33  Beav.  394;  Sullivan  v.  Edgell, 
23  Week.  Rep.  722;  Raney  v.  Heath,  2  Pat- 
ton  &  H.   (Va.)   206. 

Where  a  bequest  is  of  a  residue,  and  the 
words  are  such  as,  in  the  case  of  a  legacy 
merely,  would  have  made  the  legacy  con- 
tingent, the  bequest  of  the  residue  shall  not 
be  so  held;  and  upon  this  distinction,  that 
it  is  difficult  to  suppose  that  the  testator 
meant  to  die  intestate  as  to  the  residue. 
Underwood  t.  Dismukes,  Meigs,  299.  But 
compare  cases  in  note  38,  infra. 

W  Raney  v.  Heath,  supra. 

Upon  any  difficulty  occurring  where  there 
are  words  that  import  the  necessity  of  a 
child  attaining  twenty-one  before  a  vested 
interest  can  accrue,  if  the  gift  is  to  a  class, 
and  not  to  an  individiml,  there  is  a  strong- 
er reason  for  holding  that  the  intention  was 
that  the  gift  should  be  vested  before  twenty- 
one  than  in  the  case  of  a  gift  to  an  in- 
dividual. King  V.  Isaacson,  1  Smale  k  G. 
371,  22  L.  J.  Ch.  N.  8.  455,  17  Jur.  434,  1 
Week.  Rep.  209,  citing  Harrison  v.  Grim- 
wood,  12  Beav.  192,  18  L.  J.  Ch.  N.  S.  485, 
13  Jur.  864. 

As  to  the  probative  force  of  this  circum- 
stance, see  note  38,   infra. 

MTlie  possibility  of  the  disherison  of  the 
issue  of  any  child  dying  before  attaining 
the  age  of  twenty-one  will  not  countervail 
the  ordinary  rules  of  construction,  and  ren- 
der that  a  vested  gift  which  would,  accord- 
ing to  the  ordinary  interpretation  of  lan- 
guage, be  contingent  only.  Re  Wraogliam, 
1  Drew.  A  S.  358,  30  L.  J.  Ch.  N.  S.  258, 
7  Jur.  N.  S.  16,  3  L.  T,  N.  8.  722,  9  Week. 
Rep.  156. 

The  circumstance  that  the  testator,  by 
directing  that  any  child  marrying  before 
the  period  for  division  should  be  deprived 
of  the  benefit  of  a  provision  for  intermedi- 
ate maintenance,  thereby  showing  that  he  ] 
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was  cognizant  of  the  possibility  of  marriage 
and  consequently  of  issue  prior  to  that 
time,  is  not  of  itself  sufficient  to  overcome 
the  presumption  created  by  the  fact  that 
the  gift  is  found  only  in  a  direction  to 
divide.  Anderson  v.  Kelton,  36  N.  C.  (1 
Ired.  Eq.)   55. 

"It  is  said  that  the  court  leans  against 
an  intestacy.  I  do  not  know  whether  that 
expression  at  the  present  day  means  any- 
thing more  than  this,  that  in  cases  of  am- 
biguity you  may,  at  any  rate  in  certain 
wills,  gather  an  intention  that  the  testator 
did  not  intend  to  die  intestate,  but  it  can- 
not be  that,  merely  with  a  view  to  avoid- 
ing intestacy,  you  are  to  do  otherwise  than 
construe  plain  words  according  to  their 
plain  meaning."  Per  Romer,  L.  J.,  in  Re 
Edwards   [1906]   1  Ch.  570. 

The  circumstance  that  a  residue  is  the 
subject  of  the  bequest,  so  that  a  construc- 
tion of  the  gift  as  contingent  may  be  to 
create  a  partial  intestacy,  although  a  cir- 
cumstance to  which  some  weight  may  at- 
tach, and  which  in  a  doubtful  case  may 
control  the  constrution,  is  not  of  itself  suf- 
ficient to  overcome  the  effect  of  the  use  of 
the  words  importing  contingency.  Gifford 
v.  Thorn,  9  N.  J.  ^.  702. 

The  circumstance  that  the  gift  is  to  a 
class  will  not  render  a  legacy,  prima  facie 
contingent,  a  vested  one.  Post  v.  Herbert, 
27  N.  J.  Eq.  640. 

(•Leake  v.  Robinson,  2  Meriv.  363,  16 
Revised  Rep.  168;  Re  Merwin  [1891]  3  Ch. 
197,  60  L.  J.  Ch.  N.  S.  671,  65  L.  T.  N.  S. 
186,  39  Week.  Rep.  697;  Re  Turney  [1899] 
2  Ch.  739,  69  L.  J.  Ch.  N.  8.  1,  48  Week. 
Rep.  97,  81  L.  T.  N.  S.  648;  Re  Hume 
[1912]  1  Ch.  693,  81  L.  J.  Ch.  N.  S.  382, 
106  L.  T.  N.  8.  385,  56  Sol.  Jo.  414. 

In  considering  whether  a  testamentary 
gift  is  vested,  the  court  lays  out  of  sight 
the  circumstance  that,  if  one  construction 
is  adopted,  a  limitation  in  the  will  will  be. 
void  for  remoteness,  while  according  to 
the  other  construction  the  limitation  may 
be  supported;  but  in  such  cases  it  first  as- 
certains what  the  provisions  of  the  instru- 
ment are,  by  applying  to  it  the  ordinary 
rules  of  construction,  and  then  determines 
to  what  extent  the  provisions  thus  ascer- 
tained are  in  accordance  with  the  rules  of 
law.  Taylor  v.  Frobisber,  6  De  G.  4  S.  191, 
21  L.  J.  Ch.  K.  8.  605,  16  Jur.  283. 

MRe  Hume,  supra;  Re  Bevan,  L.  R.  34 
Ch.  Div.  716,  66  L.  J.  Ch.  N.  S.  652,  56 
L.  T.  N.  8.  277,  36  Week.  Rep.  400. 
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So  far  aa  anything  ig  apparent  upon  the 
face  of  the  cases,  it  seema  to  have  made 
little  difference  whether  the  age  fixed  by  the 
testator  is  the  age  of  majority  or  some  later 
age,  though  in  one  caseU  it  is  said  that 
when  the  time  appointed  for  the  payment 
of  a  legacy  is  the  age  at  which  the  law 
would  give  the  legatee  posseesion,  t.  e.,  at 
the  age  of  twenty-one,  the  natural  inference 
is  that  such  age  is  not  meant  as  the  time 
at  which  the  legacy  should  vest,  but  only 
at  which  the  legatee  will  take  possession; 
but  if  a  further  time  is  specified  it  may 
be  supposed  that  the  time  may  constitute 
one  of  the  grounds  upon  which  the  legacy 
should  vest.  There  is  also  a  group  of  New 
York  cases  **  which  state  as  a  general  rule 
that  where  nothing  is  interposed  between 
An  infant  and  his  enjoyment  of  real  estate 
except  his  own  minority,  he  has  a  vested 
estate  subject  to  be  devested  by  the  condi- 
tion subsequent  of  his  dying  under  age. 
There  is  no  such  general  rule,  and  the  state- 
ment, probably  made  in  the  first  place 
through  inadvertence,  has  simply  been  me- 
chanically re-echoed  in  the  subsequent  de- 
cisions. The  effect  of  the  authorities  cited 
in  its  support  has  been  misapprehended,  the 
existence  of  the  limitation  over  being  treat- 
ed as  immaterial,  when  in  fact  it  was  the 
point  on  which  those  authorities  turned. 


b.  IHsaaciaUon  of  provialon  contemplat- 
ing the  attainment  of  a  specified  age 
from  tlie  gift, 

1.  In  general. 

It  is  a  general  rule,  applicable  alike  to 
devises  of  realty  and  gifts  of  personalty, 
that  where  there  is  a  gift  independent  of  the 
provision  relating  to  the  attainment  of  some 
specified  age,  the  latter  will  not  operate  as 
a  condition  precedent,  but  will  be  taken  as 
relating  either  to  the  time  of  enjoyment,  or 
as  constituting  a  condition  subsequent  oper- 
ating to  devest  the  gift,  which  in  such  case 
must  necessarily  vest  in  interest  immediate- 
ly.M 

Thus,  where  a  future  time  for  the  pay- 
ment of  a  legacy  is  defined  by  a  will,  the 
l^acy  will  be  vested  or  contingent  accord- 
ing as,  upon  construing  the  will,  it  appears 
whether  the  testator  meant  to  annex  the 
time  to  the  payment  of  the  legacy  or  to  the 
gift  of  it,  or,  as  it  is  sometimes  put,  wheth- 
er futurity  is  aimexed  to  the  substance  of 
the  gift  or  to  the  time  of  payment  only.** 
Where  a  bequest  is  first  made  in  terms 
which  plainly  vest  an  immediate  estate,  the 
subsequent  addition  of  equivocal  expressions 
having  a  contrary  tendency  will  not  be  ac- 
cepted as  indicative  of  a  contrary  inten- 
tion ;  *(  and  if  the  gift  and  the  direction  as 
to  payment  are  distinct,  the  direction  aa  to 
time  of  payment  does  not  postpone  the  vest- 


4»\Vadley  v.  North,  3  Ves.  Jr.  364,  4 
Kevised  Rep.  16. 

*SManice  v.  Manice,  43  N.  Y.  308;  Bai- 
ley v.  Buffalo  Loan,  Trust  &  S.  D.  Co.  75 
Misc.  23,  132  N.  ¥.  Supp.  513;  Radley  v. 
Kuhn,  97  N.  Y.  26;  Clark  v.  Peters,  68 
Misc.  252,  124  N.  Y.  Supp.  961. 

In  Shannon  v.  Fentz,  1  App.  Div.  331, 
37  N.  Y.  Supp.  304,  the  court,  relying  on 
tfais  supposed  principle  held  that  the  rule 
that  a  gift  or  devise  to  a  person  at  his 
majority,  or  a  direction  of  payment  or 
transfer  to  him  at  that  time,  will  not  pre- 
vent the  vesting  of  the  estate  or  interest, 
but  merely  defeats  it  on  the  nonfulfilment 
of  the  condition,  is  not  confined  to  cases 
where  there  is  a  limitation  over  in  case 
tbe  taker  should  die  during  minority. 

*S  If  the  gift  and  the  time  of  payment 
are  distinct,  then,  as  each  clause  in  the 
will  is  to  bare  gome  operation,  the  gift  is 
deemed  to  be  vested  at  once  and  payable 
at  a  future  time.  Warren  v.  Ucmbree,  8 
Or.  118. 

A  gift  to  a  person  or  class  on  their  at- 
taining the  age  of  twenty-one  is  a  contin- 
gent, and  not  a  vested,  gift;  but  if  it  is 
capable  of  being  dissevered  from  a  direc- 
tion as  to  the  time  of  payment,  which  is 
to  be  made  on  attaining  twenty-one,  the 
reference  to  the  attainment  of  twenty-one 
is  considered  to  apply  only  to  the  payment, 
and  not  to  the  gift,  and  does  not  prevent 


the  gift  vesting.  Re  Wrangham,  1  Drew. 
&  S.  358,  30  L.  J.  Ch.  N.  S.  268,  7  Jur. 
N.  S.  15,  3  L.  T.  X.  S.  722,  9  Week.  Rep. 
166. 

4*  Lenox  v.  Lenox,  1  Hayw.  &  H.  11,  Fed. 
Caa.  No.  8,246a;  McLemore  v.  McLemore,  8 
Ala.  687;  High  v.  Worley.  32  Ala.  709; 
Andri-ivs  v.  Russell,  127  Ala.  195,  28  So. 
703;  Johnson  v.  Terry,  139  Ala.  614,  36  So. 
775;  Cogbum  v.  Ogleby,  18  Ga.  60;  Bow- 
man V.  Long,  23  Ga.  242;  Wallingford  v. 
DeBell,  15  B.  Mon.  651;  Fumess  v.  Fox, 
1  Cush.  VM,  48  Am.  Dec.  503;  Eldridge  v. 
Eldridge,  0  Cush.  516;  Brown  t.  Brown,  44 
N.  H.  281;  Marsh  v.  Wheeler,  2  Edw.  Ch. 
156;  Everitt  v.  Everitt,  20  N.  Y.  39;  Green- 
land V.  Waddell,  116  N.  Y.  234,  15  Am.  St. 
Rep.  400,  22  N.  E.  367;  Reed  v.  Buckley,  5 
Watts  &  S.  517,  40  Am.  Dec.  531;  Seiberfs 
Appeal,  13  Pa,  601;  Provenchere's  Appeal, 
67  Pa.  468;  Walker  v.  Thornton,  —  Tex. 
Civ.  App.  — ,  124  S.  W.  166;  Major  v.  Ma- 
jor, 32  Graft.  819;  Benner  v.  Mauer,  133 
Wis.  325,  113  N.  W.  603. 

Whether  time  ia  annexed  to  the  substance 
of  the  gift  or  only  to  the  time  of  enjoy- 
ment, depends  much  upon  the  form  of  words 
in  which  the  ^ift  is  expressed,  the  other 
parts  of  the  will,  and  surrounding  circum- 
stances.   Eldridge  v.  Eldridge,  9  Cush.  616. 

*»  Kimble  v.  White,  50  N.  J.  Eq.  28,  24 
Atl.  400;  and  see  also  cases  in  VII.  infra. 
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ing;  *<  but  where  there  is  no  independent 
gift  separate  from  the  direction  to  pay,  the 
legacy  is  contingent,*'  unless  there  is  some- 
thing in  the  context  to  vary  the  construc- 
tion.** 

There  is,  however,  a  difference  between 
cases  involving  devises  of  realty  or  legacies 
charged  upon  realty,  and  cases  Involving 
gifts  of  pure  personalty,  as  to  the  form  of 
expression   which   will   dissociate  the   pro- 


vision relative  to  the  attainment  of  the 
specified  age  from  the  gift  itself.  In  the 
case  of  legacies  of  a  purely  personal  char- 
acter, it  is  a  very  generally  accepted  princi- 
ple of  construction  that  (unless  the  context 
shows  a  contrary  intention)  the  introduc- 
tion of  the  words  "to  be  paid,"  or  "payable," 
or  some  equivalent  expression,**  dissociates 
the  words  of  gift  from  the  expression  rela- 
tive to  the  attainment  of  the  specified  age.M 


*«  If  there  is  a  direct  gift  to  legatees,  a 
direction  for  payment  when  they  shall  at- 
tain a  certain  age  will  not  prevent  the  vest- 
ing of  the  legacy.  Ke  Bartholomew,  1 
Macn.  &  G.  354,  1  Hall  &  Tw.  565,  10  L.  J. 
Ch.  N.  S.  237,  14  Jur.  181;  Re  Kalter,  86 
Misc.  621,  148  N.  Y.  Supp.  921;  Weyman 
V.  Ringold,  1  Bradf.  40;  and  see  also  cases 
cited   in  footnote  47,   infra. 

It  is  a  principle  of  very  general  appli- 
cation, although  one  which  is  not  altogether 
inflexible,  that  where  a  legacy  is  given  ab- 
solutely, but  the  time  of  payment  is  de- 
ferred, the  legacy  vests  upon  the  death 
of  the  testator,  even  though  the  legatee 
may  die  before  the  time  of  payment  arrives, 
for  in  such  case  the  time  of  payment  is 
not  regarded  as  of  the  substance  of  the 
gift.  Zartman  v.  Ditmars,  37  App.  Div. 
173,  55  N.  Y.  Supp.  008. 

*'  If  a  legacy,  is  given  in  the  first  in- 
stance, and  then  there  is  a  separate  direc- 
tion to  pay  at  twenty-one  or  marriage,  it 
is  vested ;  but  if  there  ia  not  an  independent 
gift  separate  from  the  direction  to  pay,  but 
a  mere  direction  to  pay  at  twenty-one  or 
marriage,  it  is  not  vested.  Shum  v.  Ilobbs, 
3  Drew.  93,  24  L.  J.  Ch.  N.  S.  377,  3  Week. 
Rep.  221. 

Wherever  the  time  is  annexed  to  the 
legacy  itself,  and  not  to  the  payment  of 
it,  if  the  legatee  dies  before  the  time  of 
payment  it  is  a  lapsed  legacy.  Smell  v. 
Uec,  2  Salk.  415. 

VVhere  there  is  an  antecedent  absolute 
gift  independent  of  the  direction  and  time 
for  payment,  the  legacy  is  vested;  but 
where  there  is  no  substantive  gift,  and  it  is 
only  implied  from  the  direction  to  pay,  the 
legacy  is  contingent  (Cooper  v,  Scott,  62 
Pa.  139;  Bowman's  Appeal,  34  Pa.  19); 
and  does  not  vest  until  the  contingency 
happens  (Grothe's  Estote,  237  Pa.  262,  85 
Atl.  141;  Gregg  v.  Bethea,  6  Port.  [Ala.] 
9). 

See  also  cases  cited  in  note  66,  infra. 

**  See  footnote  72,  infra;  also  III.  d, 
et  seq. 

**  Among  these  equivalent  expressions 
are: 

"To  be  at  tbeir  own  disposal."  Burrill 
V.  Shell,  2  Barb.  457  (set  out  in  VII.  infra) . 

"To  be  delivered"  in  the  case  of  a  specific 
bequest.  Hall  v.  David,  67  Ga.  72;  Re 
Budd,  166  Cal.  286,  135  Fac.  1131  (set  out 
in  VII.  infra). 

"To  be  given."  Warren  v.  Hembree,  8 
Or.  118  (set  out  in  VII.  infra). 

"To  be  set  apart."    Higgins  v.  Waller,  57 
Ala.  306  (set  out  in  VII.  infra). 
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"To  be  distributed."  Brennan  v.  Bren- 
nan  [1804]  1  I.  R.  69  (set  out  in  VII. 
infra). 

"To  be  divided."  Westwood  v.  Southey, 
2  Sim.  N.  S.  192,  21  L.  J.  Ch.  N.  S.  473, 
10  Jur.  400  (set  out  in  VII.  infra) ;  Test- 
ing v.  Allen,  5  Hare,  573  (set  out  in  VII. 
infra) ;  Farmer  v.  Francis,  2  Sim.  &  Stu. 
505,  4  L.  J.  Ch.  154  (set  out  in  VII.  infra) ; 
Re  Baillie,  3  B.  C.  350  (set  out  in  Vli. 
infra)  ;  Cox  v.  McKinney,  32  Ala.  461  (set 
out  in  VII.  infra) ;  Dale  v.  White,  33  Conn. 
294  (set  out  in  VII.  infra) ;  Packard  v. 
Packard,  16  Pick.  191  (set  out  in  VII. 
infra) ;  Doubleda^  v.  Newton,  27  Barb.  231 
(set  out  in  VII.  infra)  ;  Wade  v.  Dick,  36 
N.  C.  (1  Ired.  Eq.)  313  (set  out  in  VII. 
infra);  Guyther  v.  Taylor,  38  N.  C.  (3 
Ired.  Eq.)  323  (set  out  in  VII.  infra); 
Sims  V.  Smith,  59  N.  C.  (6  Jones,  Eq.) 
347  (set  out  in  VII.  infra). 

"To  be  received."  Kevern  v.  Williams, 
5  Sim.  171   (set  out  in  VII.  infra). 

"Each  receiving."  Wadleigh  v.  North,  3 
Ves.  Jr.  364,  4  Revised  Rep.  16  (set  out 
in  VII.  infra). 

"But  they  shall  not  receive."  Re  Becker, 
59  Misc.  135,  112  K.  Y.  Supp.  221  (set  out 
in  VII.  infra). 

Words  directing  division  or  distribution 
between  two  or  more  objects  at  a  future 
time  are  equivalent  to  a  direction  to  pay. 
Everitt  v.  Everitt,  29  N.  Y.  39. 

The  words  "to  have,"  in  the  phrase  "each 
to  have  the  amount  of  his  share  when  he 
arrives  at  the  age  of  twenty-one,"  hav* 
been  held  not  equivalent  to  "to  be  paid." 
Major  V.  Major,  32  Gratt.  819;  but  see 
contra,  Breedon  t.  Tugman,  3  Mees.  &  K. 
289,  3  L.  J.  Ch.  N.  S.  169  (set  out  in  VII. 
infra). 

**A  legacy  to  a  child,  payable  when 
twenty-one,  does  not  lapse  upon  the  lega- 
tee's death  before  twenty-one.  Anonymous, 
2  Vern.  199,  2  Vent.  344. 

The  words  "payable"  or  "to  be  paid"  are 
supposed  to  dissever  the  time  from  the  gift 
of  the  legacy,  so  as  to  leave  the  gift  im- 
mediate, in  the  same  manner  in  respect  to 
its  vesting  as  if  the  bequest  stood  singly 
and  contained  no  mention  of  time.  Major 
V.  Major,  supra. 

When  a  legacy  is  given,  to  be  paid  or  pay- 
able at  a  particular  time,  or  when  the  leg- 
atee shall  attain  a  particular  a^c,  the  leg- 
acy is  vested,  the  condition  relating  only  to 
the  time  of  pavment.  Gregg  v.  Beth^t,  6 
Port.   (Ala.)   9.* 

When  a  legacy  js  given  to  a  person,  ta 
be  paid  or.  payable  "at"  or  "when''  he  shall 
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attain  the  age  of  twenty-one,  or  at  a  future 
definite  period,  the  interest  in  the  legacy 
shall  be  considered  to  be  vested  in  the  lega- 
tee immediately  upon  the  testator's  death, 
the  time  being  annexed  only  to  the  payment, 
and  not  to  the  gift  of  the  legacy.  Corbin 
V.  Wilson,  2  Ashm.  (Pa.)  178. 

If  a  legacy  is  given  to  a  legatee,  and  is 
directed  to  be  paid  at  twenty-one,  and  the 
legatee  dies  before  that  age,  the  legacy  -will 
vest  in  the  meantime,  subject  to  be  devested 
in  the  event  of  his  dying  under  the  age  of 
tv.'cnty-one.  Moody  v.  M'alker,  3  Ark.  187; 
Blackburn  v.  Hawkins,  6  Ark.  50. 

Where  the  gift  of  a  legacy  is  absolute, 
and  the  time  of  payment  only  is  postponed, 
as,  where  a  sum  of  money  is  given  to  A  to 
be  paid  when  he  shall  attain  the  age  of 
twenty-one,  the  time,  not  being  of  the  sub- 
stance of  the  gift,  postpones  the  payment, 
but  not  the  vesting  of  the  legacy.  Watkins 
V.  Quarles,  23  Ark.  179. 

It  is  a  well-settled  rule  of  construction 
that  a  legacy  given  to  a  person  or  a  class 
to  be  paid  or  divided  at  a  future  time  takes 
effect,  in  point  of  right,  on  the  death  of 
the  testator.  In  such  case  the  contingency 
attaches  not  to  the  substance  of  the  gift, 
but  t«  the  time  of  payment.  And  where 
words  are  equivocal,  leaving  it  in  doubt 
whether  the  words  of  contingency  or  con- 
dition apply  to  the  gift  itself  or  the  time 
of  payment,  courts  are  inclined  to  construe 
them  as  applying  to  the  time  of  payment, 
and  to  hold  Uie  gift  as  vested  rather  than 
contingent.    Dale  v.  White,  33  Conn.  294. 

If  a  legacy  is  given  to  a  class  of  persons, 
to  be  paid  to  them  or  to  be  divided  between 
them  when  one  sliall  attain  a  certain  age, 
or  at  any  other  definite  future  time,  they 
take  a  vested  interest  immediately  after  the 
testator's  death,  the  presumption  being  that 
he  intended  to  annex  the  time  to  the  pay- 
ment and  distribution,  and  not  to  the  gift; 
and  this  presumption  is  strengthened  if  he 
directs  the  intermediate  use  or  profits  to  be 
applied  for  their  maintenance.  Uocker  v. 
Gentry,  3  Met.  (Ky.)  463. 

In  Kimball  v.  Crocker,  53  Me.  263,  it  is 
said  that  when  there  is  a  gift  of  a  l^^y 
or  a  share  of  residue,  to  be  paid  at  or  when 
the  legatee  shall  attain  twenty-one  years,  or 
any  specified  age,  the  gift  vests  in  the 
legatee  at  the  death  of  the  testator,  the 
time  applying  only  to  the  payment. 

Where  a  legacy  is  given  to  a  legatee  by 
words  of  immediate  or  present  gift,  but 
payable  at  the  age  of  twenty-one,  it  is 
deemed  a  vested  legacy.  Spence  t.  Robins, 
a  Gill  &  J.  607,  26  Am.  Dec.  687. 

Where  a  legacy  is  given  to  a  person,  to 
be  paid  at  a  particular  age  or  at  the  end 
of  a  fixed  term,  he  takes  a  vested  interest. 
Burrill  v.  Sheil,  2  Barb.  457. 

Where  a  legacy  is  given  to  a  person,  to 
be  paid  or  payable  at  or  when  he  shall  ar- 
rive at  the  age  of  twenty-one,  or  at  a  fu- 
ture definite  period,  the  interest  in  the 
legacy  shall  be  considered  to  be  vested  im- 
mediately on  the  testator's  death,  the  time 
being  only  annexed  to  the  pavment,  and  not 
L.R.A.1915C. 


to  the  gift  of  the  legacy.  Bayard  r.  At- 
kins,  10  Pa.  15. 

There  is  a  distinction  where  a  legacy 
is  given  to  one  at  his  age  of  twenty-one 
in  which  case  it  is  not  vested,  and  a  case 
where  it  is  given  to  him,  to  be  paid  at 
twenty-one,  in  which  case  it  is  vested. 
Fonereau  v.  Fonereau,  3  Atk.  646,  1  Ves. 
Sr.  118. 

The  rule  is  that,  where  a  legacy  is  given 
to  a  person  to  be  paid  at  a  future  time,  it 
vests  immediately;  but  where  it  is  not 
given  until  a  certain  future  time,  it  does 
not  vest  until  tiiat  time;  and  if  the  legatee 
dies  before,  it  is  lost.  This  is  the  rule,  but 
in  the  application  of  it  there  is  great  nice- 
ty, and  the  adjudged  cases  can  hardly  be 
reconciled.  Patterson  v.  Hawthorn,  12 
Serg.  &  R.  114. 

In  the  case  of  a  legacy  to  a  person,  to  be 
paid  to  him  at  twenty-one,  the  legacy  is 
considered  as  vesting  in  him  immediately, 
but  where  the  gift  is  merely  by  a  direction 
to  pay  to  him  at  twenty-one,  the  legacy 
does  not  vest  forthwith,  but  until  he  at- 
tains the  specified  age  he  has  no  vested  in- 
terest. Jones  V.  Mackilwain,  1  Buss.  Ch. 
220,  25  Revised  Rep.  32. 

Where  a  legacy  or  devise  is  given  to  a 
person,  to  be  paid  at  a  future  time,  it 
vests  immediately.  When,  however,  it  is 
not  given  till  a  future  time,  it  is  contin- 
gent, and  does  not  vest  until  that  time  oc- 
curs.   Re  Blake,  157  Cal.  448,  108  Pac.  287. 

A  legacy  to  one  upon  attaining  a  given 
age  is  contingent  upon  attainment  of  that 
age  by  the  legatee,  but  a  legacy  to  one,  pay- 
able at  a  given  age,  is  a  present  gift,  and 
vests  at  once,  the  principal  only  being  post- 
poned. Re  Couturier  [1907]  1  Ch.  470, 
78  L.  J.  Ch.  N.  S.  296,  96  L.  T.  N.  S.  560. 

If  a  gift  of  personalty  is  general,  and 
there  is  merely  a  simple  direction  that  it 
be  paid  or  tiiat  the  fund  be  distributed  or 
divided  at  a  specified  time  or  upon  the  hap- 
pening of  a  like  contingency,  it  will  vest 
at  the  testator's  death,  and  the  payment  or 
distribution  only  will  be  postponed.  If, 
however,  the  element  of  futurity  is  annexed 
to  the  gift  itself,  and  is  not  merely  indic- 
ative of  the  time  of  payment,  or  if  the 
time  of  payment  is  made  descriptive  of  the 
class  that  is  to  take,  the  gift  will  not  vest 
in  interest  until  the  time  so  ft.xed  for  pay- 
ment or  distribution  has  arrived.  McCart- 
ney T.  Osburn,  118  111.  403,  9  N.  E.  210.      . 

If  a  legacy  be  devised  to  one  generally, 
"to  be  paid"  or  "payable"  at  the  age  of 
twenty-one  years  or  any  other  age,  and  the 
legatee  die  before  that  age,  yet  this  is  such 
an  interest  vested  in  the  legatee  that  his 
executors  or  administrators  may  sue  for  and 
recover  it;  but  if  a  legacy  be  devised  to  one 
"at"  twenty-one,  or  "if"  or  "when"  he  shall 
attain  the  age  of  twenty-one  years,  and  the 
legatee  dies  before  that  age,  in  this  case 
the  legacy  is  lapsed,  and  shall  not  go  to  his 
executors  or  administrators.  Stapleton  t. 
Cheales,  Prec.  in  Ch.  317,  2  Vem.  673; 
Carr  v.  Jeannerett,  2  M'Cord,  L.  66. 

The  rule  and  distinction  is  that  if  a 
legacy  be  devised  to  one  generally,  "to  be 
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paid"  or  "payable"  at  the  age  of  twenty- 
one  or  any  other  age,  and  the  legatee  die 
before  that  age,  yet  this  is  an  interest  vested 
in  the  legatee,  for  it  is  debitum  in  prcesenti, 
though  solvendum  in  futuro,  the  time  be- 
ing annexed  to  the  payment,  and  not  to 
the  legacy  itself;  but  if  a  legacy  be  devised 
to  a  person  "at"  twenty-one,  or  "if"  or 
"when"  he  shall  attain  the  age  of  twenty- 
one,  and  the  legatee  dies  before  that  age, 
the  legacy  is  lapsed.  Steadman  v.  Palling, 
3  Atk.  423. 

In  Goes  v.  Nelson,  1  Burr.  226,  Lord 
Mansfield  said,  obiter,  that  in  legacies  there 
is  a  known  distinction  b<?tween  the  time 
being  annexed  to  the  substance  of  the  gift, 
or  to  the  payment.  "If  complete  words  of  | 
gift  direct  the  executor  to  pay,  the  other 
words  only  fix  the  time  of  such  payment; 
and  then  the  legacy  vests;  and  is  trans- 
missible, though  the  legatee  should  die  be- 
fore the  day  of  payment,  as  a  legacy  given 
'to  be  paid  at  twenty-one.'  But  if  the  time 
is  annexed  to  the  substance  of  the  gift,  as 
a  legacy  'if  or  'when'  he  shall  attain 
twenty-one,  it  will  not  vest  before  that 
contingency  happens." 

Where  a  legacy  is  given  to  a  person  "as," 
"if,"  "when,"  or  "provided"  he  arrives  at 
a  certain  age,  or  "at"  that  time,  and  there 
is  no  other  controlling  evidence  of  inten- 
tion, the  legacy  is  contingent;  but  where  it 
is  given  generally,  and  "payable"  or  "to 
be  paid"  at  such  time,  it  is  vested.  Colt 
v.  Hubbard,  33  Conn.  281. 

Where  property  is  given  by  will  to  one 
when  he  shall  attain  the  age  "of  twenty-one 
years,  or  at  the  age  of  twenty-one,  the  vest- 
ing itself,  and  not  merely  the  possession,  is 
deferred,  and  a  contingent  interest  is  con- 
veyed. If,  however,  the  gift  be  in  the  first 
instance  to  the  devisee  or  legatee,  and  is 
then  directed  to  be  paid  at  the  age  of 
twenty-one,  the  title  vests  immediately  up- 
on the  death  of  the  testator.  Cogburn  v. 
Ogleby,  18  Ga,  56. 

A  bequest  to  a  person,  payable  or  to  be 
paid  at  or  when  he  shall  attain  twenty-one 
years,  confers  on  him  a  vested  interest  im- 
mediately at  the  testator's  death;  for  the 
words  "payable"  or  "to  be  paid"  are  sup- 
posed to  dismiss  the  time  from  the  gift  of 
the  legacy,  so  as  to  leave  the  gift  immediate 
in  the  same  manner  in  respect  to  its  vest- 
ing as  if  the  bequest  stood  singly  and  con- 
tained no  mention  of  time;  but  if  the 
words  "payable"  or  "to  be  paid"  are 
omitted,  and  the  legacies  axe  given  at 
twenty-one,  or  "if,"  "when,"  "in  case,"  or 
"provided"  the  legatees  attain  twenty-one 
or  any  other  future  definite  period  or  term, 
these  expressions  annex  the  time  to  the  sub- 
stance of  the  legacy,  and  make  the  legatee's 
right  to  it  depend  upon  his  being  alive  at 
the  time  fixed  for  its  payment.  Bowman 
V.  Long,  23  Ga.  242. 

If  a  legacy  be  given  to  a  person,  "pay- 
able" or  "to' be  paid"  at  or  when  he  shall 
attain  the  age  of  twenty-one  years,  or  at 
or  upon  any  other  definite  period  or  event, 
the  legacy  becomes  vested  immediately  on 
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the  testator's  death ;  but  if  the  words  "pay- 
able" or  "to  be  paid"  are  omitted,  and  the 
legacy  is  given  at  twenty-one  or  at  or  up- 
on any  other  future  period  or  event,  the 
interest  is  contingent,  and  depends  for  its 
vesting  on  the  legatee  having  arrived  at  the 
period  or  event  specitied.  Conwell  v. 
Heavilo,  5  Harr.  (Del.)  290. 

In  Brown  v.  Brown,  44  N.  H.  281,  it  is 
said  that  "it  appears  to  be  an  established 
rule  of  construction,  that  if  the  Ijequest  be 
of  a  sum  of  money  to  the  legatee,  'at  the 
age  of  twenty-one  years,'  or  'if  or  provided 
he  arrive,  at  that  age,'  then  the  interest 
is  contingent,  unless  these  terms  are  con- 
trolled by  other  parts  of  the  will,  such  a8 
a  provision  for  the  payment  of  the  interest, 
in  the  meantime,  to  the  legatee.  On  the 
contrary,  where  the  gift  is  of  a  sum  of 
money  to  the  legatee,  'payable'  or  'to  be 
paid'  at  the  age  of  twenty-one,  the  legacy 
vests  immediately,  and,  upon  the  legatee's 
death  before  that  age,  goes  to  his  represen- 
tative; and  this  is  upon  the  ground  that 
the  testator  intended  the  gift  to  be  absolute, 
but  chose  to  postpone  tiie  payment  to  a 
period  when  the  legatee  might  better  make 
use  of  his  bounty." 

Where  a  legacy  is  given  to  one,  payable 
or  to  be  paid  at  a  particular  time,  it  is  a 
vested  legacy,  because  in  such  cases  the 
time  is  annexed  to  the  pavmcnt,  and  not 
to  the  gift;  but  where  these  words  are 
omitted,  and  the  legacy  is  given  "at" 
twenty-one  or  "if,"  "when,"  "in  case  of," 
or  "provided"  the  legatee  attains  the  age 
of  twenty-one,  or  any  other  definite  period, 
these  expressions  annex  the  time  to  the  sub- 
stance of  the  legacy,  and  make  the  legatee's 
right  to  it  depend  upon  his  being  alive  at 
the  time  fixed  for  payment.  Green  v. 
Green,  86  N.  C.  546. 

Where  the  time  specified  in  the  bequest 
is  annexed  to  the  payment  only,  as  where 
the  legacy  is  given  payable  or  to  be  paid 
when  thelegatee  attains  the  age  of  twenty- 
one  years,  the  legacy  vests  immediately  up- 
on the  death  of  the  testator,  the  time  of 
payment  only  being  postponed;  but  where 
the  time  is  annexed  not  to  the  payment 
only,  but  to  the  gift  itself,  aa  when  the  I^- 
acy  is  given  to  the  legatee  at  twenty-one, 
or  "if"  or  "when"  he  attains  the  age  of 
twenty-one,  tlie  legacy  does  not  vest  until 
the  legatee  attains  that  age.  Gifford  v. 
Thorn,  1)  N.  ,1.  Kq.  702:  Ncilson  v.  Bishop, 
45  N.  J.  Eq.  473,  17  Atl.  862. 

A  bequest  to  a  person,  "payable  at,"  or 
"to  be  paid  atj"  or  "when"  he  shall  attain 
twenty-one  years  of  age,  is  a  vested  legacy; 
hut  if  these  words  are  omitted,  and  the 
legacy  is  given  "at"  twenty-one,  or  "if," 
"in  case  of,"  "when,"  or  "provided"  the 
leg&tee  attains  twenty-one,  these  expres- 
sions annex  the  time  to  the  substance  of 
the  legacy,  and  make  the  legatee's  ri^t  de- 
pend upon  his  being  alive  at  the  time  fixed 
for  the  payment.  Seabrook  v.  Seabrook, 
McMuU.  Eq.  201. 

And  see  also  cases  in  VII.  infra, 
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The  suggestion  has  been  made  that  this  is 
because  the  introduction  of  these  words  pre- 
vents the  attainment  of  the  specified  'age 
from  forming  a  part  of  the  description  of 
the  legatee  ;ii  but  t)ie  idea  that  tlie  at- 
tainment of  a  particular  age  makes  part  of 
the  description  of  a  legatee  who  is  designat- 
ed by  name  seems  rather  fanciful.  Tbe  rule 
is  more  probably  of  an  arbitrary  charactcr.02 


It  is  said  to  have  been  adopted  by  tlie 
ecclesiastical  courts  from  the  civil  law,  and 
to  have  been  followed  by  the  English  equity 
courts  in  cases  involving  I^acies  of  per- 
sonalty (over  which  the  ecclesiastical  courts 
and  chancery  courts  had  concurrent  jurisdic- 
tion), for  the  sake  of  uniformity  in  deci- 
sion.M  In  cases  where  this  consideration 
did  npt  operate,  namely,  cases  of  devises  of 


"In  Dawson  v.  Killct,  1  Bro.  Ch.  123, 
Lord  Thurlow  said  that  if  the  time  when 
the  legacy  is  to  be  paid  is  attached  to  the 
legacy  itself,  as  for  instance  to  A  B  at 
the  age  of  twenty-one,  it  makes  such  a  de- 
scription of  the  person  who  is  to  take  that 
if  the  person  does  not  sustain  the  character 
at  the  time  the  legacy  will  fail;  but  if  the 
legacy  be  to  A  B,  and  tliat  it  shall  be  pay- 
able at  twenty-one,  the  description  is  Satis- 
fied, and  the  rest  refers  to  the  payment 
only. 

A  similar  idea  is -expressed  in  Engles's 
Estate,  167  Pa.  4«3,  31  Atl.  681,  set  out  in 
VIII.  i,  infra. 

MIn  ChandoB  v.  Talbot,  2  P.  Wms.  601, 
the  Lord  Chancellor  said  that  it  seemed  but 
a  very  sliglit  and  superficial  diversity  be- 
tween a  legacy  given  "at  twenty-one,  and 
"payable  at  twenty-one;"  and'  though  it 
had  been  establiehed  in  the  spiritual  court 
as  to  legacies  given  out  of  personal  estate, 
it  did  not  deserve  to  be  favored  or  counte- 
nanced, where  the  legacy  is  charged  upon 
the  land,  and  the  infant  legatee  dies  before 
twenty-one,  or  before  the  time  when  the 
legacy  is  made  payable. 

In  Yates  v.  Phettiplace,  2  Vern.  416, 
Prec.  in  Ch.  140,  the  Lord  Keeper  (Sir 
I^athan  Wright),  expressed  the  opinion  that 
a  devise  to  one  of  a  sum  of  money  to  be 
paid  at  twenty-one,  and  a  devise  to  him  at 
twenty-one,  was  all  the  same,  and  the  tes- 
tator's intention  the  same  in  both  cases, 
and  said  the  distinction  taken  by  Swin- 
bourne  v.  Godolphin,  between  the  age  be- 
ing mentioned  in  the  body  of  tlie  devise, 
and  in  the  time  of  payment,  was  a  distinc- 
tion without  a  difference,  and  that  the  au- 
thorities they  cited  did  not  come  up  to 
■what  they  laid  down. 

In  Mackell  v.  Winter,  3  Ves.  Jr.  53fi, 
Lord  Loughborough  refers  to  the  rule  that 
■whore  a  testator  says,  "I  give  at  twenty- 
one,"  the  gift  is  contingent,  and  where  he 
gives  "payable  at  twenty-one,"  the  gift  is 
Vested,  as'  a  rule  met  with  in  many  cases, 
but  which  is  never  treated  with  great  re- 
spect, and  as  being  a  positive  rule  not 
founded  upon  any  principle  of  interpreta- 
tion. 

Tl\e  distinction  between  the  effect  of  giv- 
ing a  legacy  at  twenty-one,  and  a  legacy 
payable  at  twenty-one,  is  borroM-ed  from 
the  civil  law,  and  has  been  held  by  some 
equity  judges  as  altogether  without  founda- 
tion, and  by  others  has  been  treated  as  too 
refined.  Hanson  v.  Graham,  6  Ves.  Jr.  239, 
6  Revised  Rep.  277. 

In  Parker  v.  llod^on,  1  Drew.  &  5?.  ."568. 
Kinderslev,  V.  C,  referring  to  the  refusal 
L.R.A.iei5C. 


of  the  courts,  in  the  case  of  legacies  charged 
on  real  estate,  to  recognize  any  difference 
between  a  legacy  to  an  infant  "at  twenty- 
one,"  or  "when  he  attains  twenty-one,"  or 
"provided  he  attains  twenty-one,"  and  a 
legacy  to  the  infant  in  the  first  instance, 
and  then  adding  "payable  at  twenty-one," 
said:  "Whichever  of  those  forms  is  used, 
the  law  of  England  equally  considers  the 
attainment  of  twenty-one  as  a  condition  an- 
nexed to  the  gift.  But  then  the  ecclesias- 
tical court,  dealing  with  a  legacy  only  as 
payable  out  of  personal  estate,  adopted 
from  the  civil  law  a  principle  established 
by  the  old  Roman  law,  that  although  a 
legacy  given  to  an  infant  'at  twenty-one'  is 
not  to  b«  raised  unless  the  infant  attains 
twenty-one;  yet  if  it  be  given  to  the  child 
and  made  'payable  at  twenty-one,'  then,  on 
the  artificial  principle  of  regarding  it  as 
debiium  in  prrtgenti,  solvendum  in  futuro, 
it  is  vested,  and  although  the  child  does 
not  attain  the  age  of  twenty-one,  still  the 
legacy  is  raisable  and  payable  to  his  legal 
personal  representative.  It  is  vain  to  dis- 
cuss the  question  which  is  the  most  ration- 
al view,  though  I  cannot  help  saying  that 
the  rule  of  the  English  law  is  in  my  opin- 
ion the  most  rational,  and  that  has  been 
the  opinion  of  many  learned  judges.  If  a 
testator  gives  a  legacy  to  an  infant  'at 
twenty-one,'  or  gives  it  to  him  and  makes 
it  payable  at  twenty-one,  he  equally  means 
it  as  a  provision  for  the  infant  on  attain- 
ing twenty-one;  and  if  he  does  not  attain 
the  age  he  does  not  want  it,  and  it  is  not 
the  intention  that  it  should  be  raised. 
The  rule  introduced  from  the  civil  law  is  a 
merely  artificial  rule,  and  is  limited  to  the 
case  of  a  legacy  payable  out  of  personal  es- 
tate, and  does  not  supersede  the  rule  of 
the  English  law  with  respect  to  a  legacy 
pavnble  out  of  real  estate." 

in  Shattnck  v.  Rtedman,  2  Pick.  468,  the 
court,  after  alluding  to  the  rule  that  if  a 
legacy  be  given  to  one  generally,  to  be  paid 
or  payable  at  the  age  of  twenty-one,  and 
the  legatee  die  before  that  age,  the  legacy 
vests  and  shall  go  to  his  executor,  the  time 
being  annexed  to  the  payment,  but  if  de- 
vised to  one  at  twenty-one,  or  if  or  when 
he  shall  attain  that  age,  if  he  die  1)€fore  it 
is  lapsed, — said  that,  considering  the  loose 
and  untechnical  manner  in  which  wills  are 
often  drawn,  and  the  little  attention  often 
paid  to  the  collocation  or  use  of  words,  it 
is  not  probable  the  application  of  this  rule 
always  conforms  to  the  real  intention  of 
the  testator. 

M  See  cases  in  preceding  footnote. 
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real  estate,**  or  of  legacies  charged  on  real 
estate,**  the  English  courts  adhere  to  what 
they  regard  as  the  more  rational  view,  that 
the  introduction  of  such  words  is  in  no 
way  indicative  of  an  intention  to  vest  the 
gift  in  interest.  But  even  though  the  rule 
is  an  artificial  one,  it  may  have  been  adopt- 
ed for  some  substantial  reason,  in  order  to 
give  effect  to  the  general  intent  of  the 
testator,  even  though  his  particular  intent 
may  have  been  to  make  the  gift  contingent. 
None  of  the  cases  state  what  this  reason 
was;  but  it  may  be  conjectured  that  as 
originally  the  executor  took  in  his  own 
right  all  personalty  not  required  for  the 
payment  of  debts  and  legacies,  the  courts 
strove  to  construe  legacies  given  at  a  future 
time  as  vesting  in  interest  immediately — as 
debitum  in  pr<£aenti,  solvendum  in  futuro, 
the  phrase  went — wherever  they  could  find 
an  excuse  for  doing  so,  in  order  that,  in 
case  the  legatee  should  die  before  the  time 
of  payment,  the  property  would  remain  in 
the  family  of  the  testator,  or  of  the  legatee, 
rather  than  go  to  the  executor,  who  might 
be  a  stranger  in  blood. 

But  though  the  conditions  which  prompt- 
ed the  invention  of  this  rule  of  construction 
have  passed  away,-  the  rule  still  remains,  one 


of  the  calf-paths  of  the  law,  from  which 
no  court  has  as  yet  ventured  to  stray.  The 
rule,  however,  is  not  an  absolute  one,  and 
if,  upon  the  sound  construction  of  a  will, 
it  appears  that  testator  meant  that  time 
of  payment  and  vesting  should  be  the  samo, 
the  case  will  form  an  exception,  though  the 
legacy  be  given  in  terms  of  immediate  be- 
quest, with  a  direction  for  payment  at  twen- 
ty-one, or  other  definite  period.**  Some  in- 
stances in  w^hich  the  legacy  has  been  held, 
by  virtue  of  the  context,  to  be  contingent 
notwithstanding  the  use  of  the  words  "to 
be  paid"  or  "payable,"  may  be  found  in  the 
footnote.*' 

Inasmuch  as  the  presence  of  an  anteced- 
ent gift  apart  from  the  direction  to  pay,  in 
the  case  of  legacies,  or  the  direction  to  con- 
vey or  divide,  in  the  case  of  realty,  is  con- 
clusive of  the  question  of  vesting,  many  of 
the  decisions  turn  on  the  existence  of  such 
a  gift.  Those  in  which  the  decision  turned 
on  the  fact  of  the  existence  of  an  antecedent 
gift  are  set  forth  in  Appendix  "A",  infra; 
those  in  which  the  existence  of  a  separate 
gift  has  been  expressly  or  impliedly  nega- 
tived are  set  forth  in  detail  in  connection 
with  other  points  on  which  they  bear.**  As 
instanced  by  the  decisions  set  forth  in  Ap- 


**The  courts  will  not  follow  the  distinc- 
tion made  between  gifts  at  twenty-one  and 
gifts  payable  at  twenty-one,  where  the  sub- 
ject of  the  gift  is  real  estate.  Mackell  v. 
Winter,  supra. 

The  distinction  between  gifts  at  a  speci- 
fied future  time,  and  a  general  gift  followed 
by  a  simple  direction  for  payment  at  a 
specified  time,  has  no  application  to  a  de- 
vise of  real  estate,  the  rule  having  been 
borrowed  from  the  civil  law  by  the  ecclesi- 
astical courts,  and  followed  by  the  other 
courts  of  England  in  respect  to  gifts  of 
personal  property  onlv.  McCartney  v.  Os- 
bum,  118  111.  403,  9  N.  E.  210. 

»»  See  Chandos  v.  Talbot,  2  P.  VVms.  601 ; 
Parker  v.  Hodgson,  1  Drew.  &  S.  508,  30 
L.  J.  Ch.  N.  S.  590,  7  Jur.  N.  S.  750,  4  L. 
T.  N.  S.  702,  9  Week.  Rep.  607 ;  and  cases 
cited  in  subdivision  V.  infra. 

**  Bayard  v.  Atkins,  10  Pa.  15. 

»'  Even  though  a  legacy  is  given,  "to 
be  paid  at  twenty-one,"  it  may  be  rendered 
contingent  by  the  context,  as  where  testa.- 
tor  adds,  "in  case  he  shall  attain  that  age, 
and  not  otherwise."  See  Heath  v.  Perry, 
3  Atk.  101,  set  out  in  VIII.  b,  infra. 

In  Onslow  v.  South,  1  Eq.  Cas.  Abr.  295, 
testator,  having  property  both  in  England 
and  Jamaica,  appointed  separate  executors 
for  his  estate  in  each  place,  and  gave  and 
bequeathed  "to  J.  S.,  now  under  the  cus- 
tody of  R.  D.,  the  sum  of  £2,000  at  the  age 
of  twenty-one  years,  to  be  paid  by  my  execu- 
tors in  England."  It  was  held  that  the 
legacy  lapsed  upon  the  legatee's  death  be- 
fore attaining  the  age  of  twenty -one;  that, 
though  the  word  "paid"  was  made  use  of, 
yet  it  was  plainly  designative  of  the  persons 
L.R.A.1915C. 


by  whom  the  legacy  was  to  be  paid,  namely, 
by  his  executors  in  England,  which  wad 
proper,  he  having  two  sets  of  them. 

In  Re  Kalter,  86  Misc.  621,  148  N.  Y. 
Supp.  921,  where  testator  gave  to  his  eight 
nephews  and  nieces  all  his  personal  estate, 
"to  be  distributed  among  them  share  and 
share  alike,  payable  unto  them  upon  their 
attaining  the  respective  age  of  twenty-one 
years,"  further  directing  his  executor  to  de- 
posit "all  my  moneys  that  I  may  die  pos- 
sessed of  in  the  savings  bank  to  bear  inter- 
est," and  giving  to  a  friend  the  "interest 
that  may  accrue  on  my  said  possessions  de- 
posited in  a  bank  for  a  period  of  ten  years, 
payable  to  him  every  five  years.  After  the 
period  of  ten  years  the  interest  to  go  to 
be  payable  to  my  heirs  equally  as  herein- 
before provided," — it  was  held  that  though 
the  gift  and  the  direction  for  payment  were 
distinct,  yet  as  the  nephews  and  nieces 
were  not  to  get  the  interest  on  their  lega- 
cies for  the  stated  term,  the  bequests  were 
to  be  taken  as  contingent,  and  not  vested. 

In  Yates  v.  Phettiplace,  2  Vem.  416, 
Prec.  in  Ch.  140,  a  legacy  of  £3,000  to  be 
paid  at  twenty-one  or  marriage,  if  married 
with  consent,  if  not,  then  but  £1,000,  was 
held  contingent  by  reason  of  the  provision 
requiring  consent.  But,  in  the  phrase  of 
the  old  reporters,  "query  as  to  the  sense 
of  this,"  since  such  a  legacy  is  payable  at 
twenty-one,  though  the  legatee  has  married 
without  consent.  See  Dobbins  v.  Bland,  2 
Eq.  Cas.  Abr.  545 ;  Hanson  v.  Graham,  6 
Vcs.  .Jr.  239,  5  Revised  Rep.  277 ;  Knight  v. 
Cameron,   14  Ves.  Jr.  380. 

*9  For  instances  in  which  the  existejice  of 
a  separate  and  antecedent  gift  independent 
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pendix  A,  it  is  suffieient  if  the  ajitecedent 
gift  ii  to  trustees  to  hold  during  minority ,80 
and  it  malces  no  difference  that  there  is  an 
express  direction  that  the  gift  be  retained 
by  the  executor,  or  that  division  be  post- 
poned, until  the  attainment  of  the  specified 
age;  or  that  the  gift  is  alternatively  ex- 
pressed to  be  to  certain  persons,  or  such 
of  them  aa  shall  attain  a  certain  age;  or 
that  the  gift  is  to  go  to  another  in  the  event 


of  the  first  donee  not  accomplishing  the  age 
specified-'^ 

The  rule  that  if  there  is  a  direct  gift  to 
legatees,  a  direction  for  payment  when  they 
shall  attain  a  certain  age  will  not  prevent 
vesting,  is  equally  applicable  where  the  di- 
rection as  to  the  time  of  payment  includes 
the  alternative  of  marriage,**  or  of  marriage 
with  consent.** 

Statements  have  been  made  in  some  cases 


of  the  direction  to  pay,  divide,  or  transfer 
has  been  denied,  see  subdivision  VIII.  of 
this  note,  and  especially  Cruse  v.  Barley, 
3  P.  Wms.  20,  2  Eq.  Cas.  Abr.  543,  pi.  16 
(set  out  in  VIII.  f,  infra)  ;  Murray  v. 
Tancrcd,  10  Sim.  465  (set  out  in  VIII.  g, 
infra) ;  Knight  v.  Knight,  2  Sim.  &  Stu. 
490,  25  Revised  Rep.  253  (set  out  in  VIII. 
k,  infra) ;  Butler  v.  Freeman,  3  Atk.  58 
(set  out  in  VIII.  f,  infra)  ;  Barker  v.  Lea, 
Turn.  &  R.  413,  24  Revised  Rep.  85  (set 
out  in  VIII.  g,  infra) ;  Sullivan  v.  Edgell, 
23  Week.  Rep.  722  (set  out  in  VIII.  1, 
infra) ;  Ruthven  v.  Ruthven,  25  Grant,  Ch. 
(U.  C.)  534  (set  out  in  VIII.  g,  infra) ;  Re 
Bank  of  Montreal,  26  Grant,  Ch.  (U.  C.) 
420  (set  out  in  VIII.  f,  infra);  Heberton 
tr.  McCIain,  13S  Fed.  226  (set  out  in  VIII. 
i,  infra)  ;  Travis  v.  Morrison,  28  Ala,  494 
(set  out  in  VIII.  c,  infra) ;  Johnson  v. 
Terry,  139  Ala.  614,  36  So.  775  (set  out  in 
VIII.  j,  infra) ;  Re  Blake,  157  Cal.  448,  108 
Pac.  287  (set  out  in  VIII.  j,  infra)  ;  Bren- 
eman  v.  Herdman,  35  App.  D.  C.  27  (set 
out  in  VIII.  n,  infra) ;  Allen  v.  Whitaker, 
34  Ga.  6  (set  out  in  VIII.  i,  infra)  ;  Camp- 
bell V.  Robertson,  62  6a.  709  (set  out  in 
VIII.  j,  infra);  Bennett  v.  Bennett,  217 
111.  434,  4  L.R.A.(N.S.)  470,  75  N.  E.  339 
(set  out  in  VIII.  s,  infra)  ;  Dohn  v.-  Dohn, 
110  Ky.  884,  62  S.  W.  1033,  64  S.  W.  352 
(set  out  in  VIII.  q,  infra) ;  Snow  t.  Snow, 
49  Me.  150  (set  out  in  VIII.  i,  infra)  ; 
Webber  v.  Jones.  94  Me.  429,  47  Atl.  905 
(set  out  in  VIII.  q,  infra) ;  Thomas  v. 
Thomas,  97  Miss.  697,  53  So.  630  (set  out 
in  VIII.  i,  infra)  ;  Butler  v.  Butler,  3  Barb. 
Ch.  304  (set  out  in  VIII.  p,  infra) ;  Drake 
V.  Pell,  3  Edw.  Ch.  251  (set  out  in  VIII. 
q,  infra) ;  Grothe's  Estate,  237  Pa.  262,  85 
Atl.  141  (set  out  in  VIII.  j,  infra)  ;  Le- 
macks  v.  Glover,  1  Rich.  Eq.  141  (set  out 
in  VIII.  i,  infra) ;  Major  v.  Major,  32 
Gratt.  819  (set  out  in  VIII.  i,  infra). 

•0  A  gift  is  not  contained  in  the  direction 
to  transfer  the  subject  thereof  to  the  lega- 
tee at  a  certain  age,  where  it  is  to  be  sepa- 
rated from  the  estate  immediately  and 
vested  in  trustees  in  the  meantime.  Soun- 
ders V.  Vautier,  Craig  ft  Ph.  240,  10  L.  J. 
Ch.  N.  S.  354. 

In  Zartman  v.  Ditmars,  37  App.  Div. 
173,  55  N.  Y.  Supp.  908,  where  testator  be- 
queathed to  his  executors  the  sum  of  $4,- 
OOO,  in  trust  to  pay  the  income  thereof  in 
equal  shares  to  two  nephews  annually  until 
they  should  respectively  arrive  at  the  age 
of  thirty  years,  when  one  half  of  said  sum 
'Was  to  be  paid  to  each  "to  have  and  to 
hold  the  same  absolutely,"  it  was  held  that, 
I..R.A.1915C. 


though  the  gift  was  made  in  the  first  in- 
stance to  the  executors,  the  fact  that  the 
interest  upon  the  legacy  was  directed  to  be 
given  to  the  legatees  until  the  legacies 
themselves  became  payable,  and  the  further 
fact  that  the  gift  was  by  the  terms  of  the 
will  directed  to  be  severed  instanter  from 
the  general  estate,  and  invested  by  the  ex- 
ecutors for  the  benefit  of  the  legatees  until 
the  time  should  arrive  when  they  would  be 
severally  entitled  to  the  principal, — Indi- 
cated an  intention  on  the  part  of  the  testa- 
tor that  the  legacies  should  vest  immedi- 
ately. 

For  other  instances,  see  VII.  infra.  See 
also  III.  j,  infra. 

*1A  contingent  bequest  over  in  event  of 
the  legatee's  dying  under  twenty-one  will 
not  prevent  a  legacy  from  vesting  under 
prior  words  of  gift,  though  undoubtedly 
such  a  bequest  over  may  be  called,  in  aid 
of   other   circumstances,   to   show    that   no 

6 resent  interest  was  intended  to  pass, 
ayard  v.  Atkins,  10  Pa.  15. 

See,  in  this  connection.  Re  Budd,  106 
Cal.  286,  135  Pac.  1131;  Braunsdorf  v. 
Braunsdorf,  23  N.  Y.  Supp.  722;  Farmer  v. 
Francis,  2  Sim.  &  Stu.  605,  4  L.  J.  Ch.  154; 
Silvers  v.  Canary,  114  Ind.  129,  16  N.  E. 
166;  Packard  ▼.  Packard,  16  Pick.  191; 
Nicholls  ▼.  Osbom,  2  P.  Wms.  419;  Blease 
V.  Burgh,  2  Beav.  221,  9  L.  J.  Ch.  N.  S. 
226;  Thruston  v.  Anstey,  27  Beav.  335; 
Re  Bartholomew,  1  Macn.  &  G.  354,  1  Hall 
&  Tw.  665,  19  L,  J.  Ch.  N.  S.  237,  14  Jur. 
181;  Josselyn  v.  Josselvn,  9  Sim.  63;  Dun- 
das  V.  Wolfe  Murray,  1  Hem.  &  M.  425,  1 
New  Reports,  429,  32  L.  J.  Ch.  N.  S.  151, 
11  Week.  Rep.  359;  Festing  v.  Allen,  5 
Hare,  573;  State  v.  Main,  87  Conn.  176,  87 
Atl.  38;  Von  der  Horst  v.  Von  der  Horst, 
88  Md.  127,  41  Atl.  124;  Kearney  v.  Kear- 
ney, 17  N.  J.  Eq.  69 ;  Neilson  ▼.  Bishop,  46 
N.  J.  Eq.  473,  17  Atl.  962;  Re  I.«hman,  2 
App.  Div.  531,  37  N.  Y.  Supp.  1086;  Kerr 
V.  Bosler,  62  Pa.  183;  Dewart's  Appeal,  70 
Pa.  403;  Yost's  Estate,  134  Pa.  426,  19 
Atl.  692.  Set  out  in  VII.  infra  j  also  cases 
cited  in  note  65,  infra. 

For  an  instance  in  which  the  gift  over 
was  relied  upon  as  showing  that  the  gift 
was  contingent,  see  Johnson  v.  Terry,  139 
Ala.  614,  36  So.  776,  set  out  in  VIII.  j, 
infra. 

«»Maher  v.  Maher,  Ir.  L.  R.  1  Eq.  22; 
and  see  also  Crickett  v.  Dolbv,  3  Ves.  Jr. 
10;  Smith  v.  Edwards,  88  N.'  Y.  92;  and 
Thomas  v.  Benton,  4  Desauss.  Eq.  17. 

«*  The  construction  of  a  legacy  as  being 
vested  is  not  precluded  by  the  circumstance 
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to  the  effect  that  although  the  language 
e]ui>loyed  by  a  testator  is  not  such  as  ordi- 
Darily  imports  an  antecedent  gift,  such  a 
gift  may  be  implied  from  the  context;  M  but 
this  is  simply  another  way  of  saying  what 
is  said  in  the  class  of  cases  next  to  be  dis- 
cussed, that  the  implication  of  contingency 
may  be  overcome  by  the  context. 

S.  Where  the  provision  is  /ound  only  in 
the  gift  over. 

The  circumstance  that  a  gift  is  limited 


over  upon  the  death  of  the  legatee  or  de- 
visee under  the  age  specitied  does  not  evince 
an  intention  that  he  shall  not  take  any  es- 
tate until  be  shall  attain  that  age,  since  the 
event  upon  which  an  estate  is  given  over 
cannot  determine  what  is  the  event  upon 
which  it  is  to  Test.>* 

o.  Absence  of  gift  apart  from  direction 
to  pay,  divide^  or  convey. 

Where  tliere  is  no  antecedent  and  sepa- 
rate gift,  and  no  other  legatory  expression 


that  it  is  payable  at  the  age  of  twenty-one 
or  upon  marriage  with  consent,  since  at 
the  age  of  twenty-one,  whetlier  married 
with  consent  or  not,  the  legatee  will  be  en- 
titled, ilanson  v.  Graham,  6  Ves.  Jr.  239, 
6  Keviscd  llep.  277,  controy  Yates  v.  Phetti- 
place,  2  Vern.  416,  Prec.  in  Ch.  140;  but 
see  comment  on  this  case  in  VII.  infra. 

M  Although  the  language  employed  by  a 
testator  is  not  such  as  ordinarily  imports 
an  antecedent  gift,  nevertheless,  if  it  appear 
from  the  rest  of  the  will  that  the  testator 
intended,  by  the  language  used,  an  ante- 
cedent gift,  the  law  will  give  effect  to  his 
intention  in  this  regard.     Re  Paxson. 

Wherever  there  are  strong  circumstances 
to  be  collected  from  the  will,  indicating  the 
intention  of  the  testator  to  be  that  the 
interest  in  the  bequest  shall  immediately 
vest,  although  there  be  a  future  time  fixed 
for  payment,  such  intention  shall  prevail 
although  words  of  immediate  gift  are  want- 
ing. Lemonnier  v.  Qodfroid,  6  Harr.  &  J. 
472. 

M  Stanley  v.  Stanley,  16  Ves.  Jr.  491; 
and  see  also  cases  cited  in  note  I>1,  supra. 

In  Taylor  v.  Johnson,  2  P.  Wms.  504, 
Mosely,  98,  where  testator  bequeathed  a 
sum  of  money  to  his  infant  grandson,  with- 
out mentioning  any  time  of  payment,  with 
a  proviso  that  if  the  grandson  should  die 
before  twenty-one  the  legacy  should  go 
over  to  another,  the  legacy  was  held  vested, 
subject  to  be  devested  by  the  legatee's 
death  before  twenty-one. 

In  Davidson  v.  Dallas,  14  Ves.  Jr.  676, 
9  Revised  Rep.  350,  where  testator  be- 
queathed to  the  children  of  his  brother  a 
sum  of  money  to  be  equally  divided  among 
them,  with  a  further  provision  that  if  eith- 
er of  them  should  die  before  the  age  of 
twenty-one  their  share  should  go  to  the  sur- 
vivors, it  was  held  that  the  legacy,  being 
immediate,  was  vested,  subject  to  be  de- 
vested by  the  death  of  any  of  the  children 
under  the  age  of  twenty-one,  leaving  anoth- 
er child  surviving. 

In  Fraser  v.  Fraser,  1  Now  Reports,  430, 
8  L.  T.  X.  S.  20,  where  testator  gave  residue 
in  trust  for  his  four  children,  with  a  gift 
over  to  the  survivors  or  survivor  in  case  of 
any  or  either  of  them  dying  under  the  age  of 
twenty-five,  empowering  his  trustees  to  ap- 
ply any  part  of  the  income  or  accumula- 
tion of  the  income  to  arise  from  the  pre- 
sumptive share  of  either  of  his  children 
"during  his  minority"  for  his  maintenance, 
L.R.A.1915C. 


education  and  advancement,  and  directed 
that  the  income  and  accumulation  of  in- 
come to  arise  "during  the  minority"  of 
either  of  his  children  should  be  added  to 
his  sliare,  it  was  held  that  each  of  the 
children  took  a  vested  interest,  subject  to 
be  devested  only  in  the  event  of  his  not  at- 
taining the  age  of  twenty-five. 

In  SiuUey  v.  Barber,  69  L.  T.  K.  S.  824, 
it  was  held  that  under  a  devise  to  A  for 
life,  with  remainder  to  the  use  of  his  sur- 
viving children,  and  in  case  A  should  die 
without  leaving  issue  to  attain  the  age  of 
twenty-one,  then  over,  the  son  of  A  took 
a  vested  remainder  at  birth,  opening  to  let 
in  afterborn  brothers  and  sisters,  and  sub- 
ject to  be  devested  by  death  under  twenty- 
one. 

In  Thrasher  v.  Ingram,  32  Ala.  646, 
where  testator  gave  ccrtai^  property  to  liis 
wife  "during  her  natural  life  or '  widow- 
hood, or  until  my  children  by  her  sliall 
come  of  age  or  marry,"  and,  after  making 
certain  provisions  for  his  children,  directed 
"that  if  one  of  the  above-named  children 
die  before  he  or  she  shall  come  of  age,  that 
the  survivor  shall  be  the  sole  heir  or  heir- 
ess; and  should  neither  survive  or  come  of 
age,  that  then  the  whole  property  revert 
unto  my  estate," — the  provisions  for  the 
children  were  held  vested,  subject  to  be 
devested  by  death  under  twenty-one. 

In  Moody  v.  Walker,  3  Ark.  187,  testa-  . 
tor  bequeathed  to  his  son  a  certain  negro, 
to  his  daughter,  another  negro,  and  direct- 
ed that  after  the  death  of  his  wife  all  Ids 
personal  estate  should  be  equally  divided 
between  such  son  and  daughter,  and  if 
either  of  them  should  die  before  arriving 
at  lawful  age  or  without  heir  lawfully  be- 
gotten of  their  body,  the  surviving  one 
should  have  that  part  of  the  estate  be- 
queathed to  the  deceased  one,  it  was  held 
that  the  legacy  of  the  slave  to  the  daught^^r 
vested  immediately  upon  the  death  of  the 
testator,  as  the  will  gave  her  the  principal 
as  well  as  the  interest  to  the  property  by 
express  words. 

In  Re  Goodrich,  2  Rcdf.  45,  where  testa- 
tor directed  his  executor  to  sell  all  hia 
property  not  specifically  bequeathed,  and, 
after  paying  debts,  to  divide  the  residue  be- 
tween testator's  two  sons,  furtlier  providing 
that  should  the  two  sons  die  before  they 
should  become  twenty-one  years  of  age  the 
property  should  go  elsewhere,  it  was  held 
that,  as  the  gift  was  absolute  to  the  two 
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of  intention  than  that  implied  from  the 
direction  to  pay,  convey,  or  divide,  then  the 
Attainment  of  the  age  at  which  the  payment, 
conveyance,  or  division  is  to  take  place  is 
a  condition  precedent  to  vesting,  rendering 


the  legacy  or  devise  contingent.6<  But 
where  tliere  is  a  gift  in  the  form  of  a  di- 
rection to  pay  to  the  legatee  or  legatees  gen- 
erally, apart  from  another  direction  to  pay 
at  an  age  specified,  the  contingency  will  not 


sons,  their  legacies  were  vested,  subject  to 
be  devested  upon  the  death  of  both  of  them 
under  the  age  of  twenty-one. 

In  Moore  v.  Sleet,  113  Ky.  600,  68  S.  W. 
642,  where  testator,  after  giving  his  wife  a 
life  estate  in  certain  lands,  "which  at  her 
death  shall  go  to  my  nephew  and  name- 
sake," said  in  a  subsequent  clause,  "In 
regard  to  the  reversionary  interest  in  the 
50  acres  of  my  home  place  willed  to  [such 
nepheAv],  if  Willie  [the  nephew]  should 
die  before  he  comes  into  possession  of  same, 
or  before  he  arrives  at  twenty-one  years  of 
age,"  then  that  the  same  should  be  sold 
and  tlie  proceeds  distributed  as  directed,  it 
was  held  that  the  fair  and  reasonable  con- 
struction of  the  language  employed  by  tes- 
tator indicated  that  his  intention  was  that 
such  nephew  should  take  a  vested  interest 
in  remainder,  subject  to  be  devested  by  his 
death  before  arriving  at  twenty-one  and 
before  coming  into  possession  of  the   land. 

In  Woodman  v.  Madigan,  68  N.  H.  6, 
where  testator  devised  his  residuary  es- 
tate to  a  certain  person,  but  if  he  should 
die  under  age  and  unmarried,  or  under 
age  and  married  and  leaving  no  child  liv- 
ing at  his  decease,  gave  the  residue  to 
other  persons,  it  was  held  that,  no  time 
being  expressly  fixed  by  the  will  when  the 
legatee  was  to  receive  the  residue,  it  vested 
in  him  at  the  testator's  death,  subject  to 
be  devested  by  his  death  during  minority 
without  issue  living  at  his  decease. 

In  Com.  V.  Wellford,  114  Va.  372,  44 
L.R.A.(N.S.)  419,  76  S.  E.  917,  where  tes- 
tator provided  that  "in  the  event  of  my 
children  all  dying  before  having  attained 
the  age  of  twenty-one  years  and  without 
issue,"  tlic  property  should  go  to  others, 
it  was  held  that  the  testator's  children 
took  defeasible  fees,  subject  to  be  devested 
by  all  the  children  dying  under  age  and 
without  issue. 

In  Reybold  v.  Reybold,  7  Del.  Ch.  29, 
44  Atl.  794,  a  gift  in  trust  for  certain 
children,  the  accruing  dividends  to  be  from 
time  to  time  invested  for  them  during  the 
lifetime  of  their  father,  and  if  either  of 
them  should  die  under  age  and  unmarried 
his  share  to  belong  to  the  survivors,  with  a 
further  gift  over  in  case  all  of  them  should 
die  under  age  and  without  issue,  and  fol- 
lowed by  a  direction  in  a  codicil  that  the 
income  should  be  applied  in  the  education 
of  the  said  children  if  the  trustee  should 
think  fit, — was  held  to  vest  immediately 
upon  the  death  of  the  testator,  subject  to 
be  devested  upon  the  contingencies  men- 
tioned in  the  will. 

See  also  in  this  connection  Kimble  v. 
White,  50  N.  J.  Eq.  28,  24  Atl.  400,  set 
out  in  III.  b,  1,  supra. 

66  Williams  v.  Clark,  4  De  G.  &  S.  472; 
Merry  v.  Hill,  L.  R.  8  Eq.- 619,  17  Week. 
I'.ep.  985;  Roberts  v.  Brinker,  4  Dana,  570; 
L.R.A.1015C. 


Post  V.  Herbert,  27  N.  J.  Eq.  540;  Warner 
v.  Durant,  76  N.  Y.  133;  Goebel  v.  Wolf, 
113  N.  Y.  405,  10  Am.  St.  Rep.  404,  21 
N.  E.  388;  Lewisohn  v.  Henry,  179  N.  Y. 
352,  72  N.  E.  239;  Canfield  v.  Fallon,  26 
Misc.  345,  57  N.  Y.  Supp.  149  (aff'd  on 
opinion  of  court  below  in  43  App.  Div. 
561,  which  is  similarly  aff'd  in  161  N.  Y. 
623 )  i  Frovenchere's  Estate,  1  Campb. 
(Pa.)  68;  Weyman  v.  Ringold,  1  Bradf. 
40;  Seil)ert'8  Appeal,  13  Pa.  501;  Lamb  v. 
Lamb,  8  Watts,  184;  and  see  also  cases  in 
footnote  47,  supra. 

Where  there  is  no  gift  except  in  the  direc- 
tion to  pay,  and  the  direction  is  to  pay 
when  the  legatees  attain  the  required  age, 
the  gift  is  in  effect  a  gift  to  such  of  the 
legatees  as  shall  attain  that  age,  and  there- 
fore fails  as  to  such  who  die  under  it. 
Re  Bartholonew,  1  Macn.  &  G.  354,  1  Hall 
k  Tw.  665,  19  L.  J,  Ch.  N.  S.  237,  14  Jur. 
181. 

Where  there  is  no  separate  and  ante- 
cedent gift  which  is  independent  of  the  di- 
rection and  time  for  payment,  the  legacy 
is  contingent,  the  gift  being  necessarily 
inseparable  from  the  direction,  and  partak- 
ing of  its  quality,  insomuch  that  if  the 
one  is  future  and  contingent,  so  must  the 
other  be.     Moore  v.  Smith,  9  Watts,  403. 

A  bequest  in  the  form  of  a  direction  to 
divide  between  and  distribute  to  specified 
persons  vests  in  those  in  ease  answering  to 
the  description  at  the  appointed  time  for 
division  and  distribution,  Benner  t.  Mau- 
er,  138  Wis.  326,  113  N.  W.  663. 

This  rule  has  been  held  to  govern  in  the 
following  instances: 

— cases  involving  gifts  of  personalty: 
Leake  v.  Robinson,  2  Merw.  363,  16  Revised 
Rep.  168  (set  out  in  note  216,  infra) ; 
Shum  v.  Hobbs,  3  Drew.  93,  24  L.  J.  Ch.  N. 
S.  377,  3  Week.  Rep.  221  (set  out  in  VIII.  1, 
infra) ;  Ford  v.  Rawlins,  1  Sim.  &  Stu. 
328,  1  L.  J.  Ch.  170,  24  Revised  Rep.  188 
(set  out  in  VIII.  q,  infra)  ;  Boughton  v. 
James,  1  Colly.  Ch.  Cas.  26,  8  Jur.  329 
(set  out  in  VIII.  g,  infra) ;  Meredith  v. 
"Tooke,  1  Ves.  Jr.  Supp.  324  (set  out  in 
VIII.  j,  infra) ;  Sansbury  v.  Read,  12  Ves. 
Jr.  75  (set  out  in  VIII.  q,  infra) ;  Chance 
V.  Chance,  16  Beav.  572  (set  out  in  VIII.  f, 
infra)  ;  Laxton  v.  Eedle,  19  Beav.  321  (set 
out  in  VIII.  n,  infra)  ;  Gardiner  v.  Slater, 
25  Beav.  509  (set  out  in  VIII.  1,  infra); 
Bentinck  v.  Portland,  4  L.  J.  Ch.  13, 
27  Revised  Rep.  251  (set  out  in  VIII. 
f,  infra) ;  Re  Hunter,  L.  R.  1  Eq.  295 
(set  out  in  VIII.  q,  infra) ;  Locke  v.  Lamb, 
L.  R.  4  Eq.  372,  16  L.  T.  N.  S.  616,  15 
Week.  Rep.  1016  (set  out  in  VIII.  j,  in- 
fra) ;  Re  Mervin  [1891]  3  Ch.  197,  60 
L.  J.  Ch.  N.  S.  671,  65  L.  T.  N.  S.  186,  39 
Week.  Rep.  697  (set  out  in  VIII.  I,  infra) ; 
Re  Douglas,  22  Ont.  Rep.  553  (set  out  in 
VIII.    q,    infra) ;    Lyman    v.    Parsons,    26 
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attach  to  the  gift,^  such  a  case  not  falling 
within  the  terms  of  the  rule.  And  a  gift  is 
not  contained  in  the  direction  to  transfer 
the  subject  thereof  to  the  legatee  at  a  cer- 
tain age,  where  it  is  to  be  separated  from 


the  estate  immediately  and  vested  in  true- 
tees  in  the  meantime.** 

The  foregoing  rule  has  been  the  subject 
of  both  criticism  <■  and  approval.TO  It  is 
not  an  absolute  rule,'l  however,  but  only 


Conn.  493  (set  out  in  VIII.  g,  infra)  ;  Koss 
V.  Ware,  131  Ky.  828,  110  S.  W.  241  (set 
out  in  VIII.  q,  infra)  ;  Mall  v.  Hall,  123 
Mass.  120  (set  out  in  VIII.  i,  infra) ; 
Smith  V.  Edwards,  88  N.  Y.  92  (set  out  in 
III.  b,  1,  supra) ;  Greenland  v.  Waddell, 
116  N.  Y.  234,  15  Am.  St.  Rep.  400,  22  N. 
E.  367  (set  out  in  VIII.  q,  infra)  ;  Brooklyn 
Trust  Co.  V.  Phillips,  134  App.  Div.  697, 
119  K.  Y.  Supp.  401,  affirmed  without  opin- 
ion in  201  N.  Y.  56],  95  N.  E.  1124  (set 
out  in  VIII.  i,  infra)  ;  Bailey  v.  Buffalo 
Loan,  Trust  &  S.  D.  Co.  75  Misc.  23,  132  N. 
Y.  Supp.  513  (set  out  in  VIII.  g,  infra)  ; 
Anderson  v.  Felton,  30  N.  C.  (1  Ired.  Eq.) 
55  (set  out  in  VIII.  q,  infra) ;  Moore  v. 
Smith,  9  Watts,  403  (set  out  in  VIII.  k, 
infra) ;  Seibert's  Appeal,  13  Pa.  501  (set 
out  in  VIII.  j,  infra). 

— cases  involving  gifts  in  which  realty 
and  personalty  are  blended:  Bastin  v. 
Watts,  3  Beav.  97,  7  Jur.  791  (set  out  in 
VIII.  q,  infra) ;  Anderson  v.  Bell,  29 
Grant,  Ch.  (U.  C.)  452  (set  out  in  VIII.  g, 
infra)  ;  Cogbum  v.  Oglebv,  18  Ga.  56  (set 
out  in  VIII.  q,  infra) ;  Dohn  v.  Dohn,  110 
Ky.  884,  62  S.  W.  1033,  64  S.  W.  352  (set 
out  in  VIII.  q,  infra);  Schlereth  v.  Schler- 
eth,  173  N.  Y.  444,  93  Am.  St.  Rep.  616,  66 
N.  E.  130  (set  out  in  VIII.  q,  infra)  ;  Lew- 
isohn  V.  Henry,  179  N.  Y.  352,  72  N.  E. 
239  (set  out  in  VIII.  i,  infra)  ;  Re  Kott- 
meier,  24  Misc.  58,  63  N.  Y.  Supp.  302 
(set  out  in  VIII.  g,  infra)  :  Whitefield  v. 
Crissman,  123  App.  Div.  233,  108  N.  Y. 
Supp.  110  (set  out  in  VIII.  q,  infra) ; 
Dickerson  v.  Sheehy,  166  App.  Div.  101, 
141  N.  Y.  Supp.  35  (set  out  in  VIII.  g.  in- 
fra) ;  Barker  v.  Southerland,  6  Dem.  220 
(set  out  in  VIII.  h,  infra) ;  Re  Ridgway,  4 
Redf.  226  (set  out  in  VIII.  n,  infra)  ; 
Engle's  Estate.  167  Pa.  463,  31  Atl.  681 
(set  out  in  VIII.  i,  infra)  ;  Kountz's  Es- 
tate, 213  Pa.  390,  3  L.R.A.(N.S.)  639,  62 
Atl.  1103,  5  Ann.  Cas.  427  (set  out  in  VIII. 
q,  infra). 

— cases  involving  devises  of  real  estate: 
Walker  v.  Mower,  16  Beav,  365  (set  out  in 
III.  q,  infra)  ;  Blagrove  v.  Han<:ock,  16 
Sim.  371,  18  L.  J.  Ch.  K.  S.  20,  12  Jur. 
1081  (set  out  in  VIII.  j,  infra);  Mc- 
Lellan  v.  Meggatt,  7  U.  C.  Q.  B.  558  (set 
out  in  VIII.  q,  infra)  ;  Kingman  v.  Har- 
mon, 131  111.  171,  23  N.  E.  430  (set  out  in 
VIII.  q,  infra)  ;  McClain  v.  Capper,  98 
Iowa,  145,  67  N.  W.  102  (set  out  in  VIII. 
q,  infra)  ;  Marson  v.  Purdv,  31  N.  Y.  S. 
R.  130,  9  N.  Y.  Supp.  570,'  affirmed  with- 
out opinion  in  126  N.  Y.  667,  27  N.  E.  854 
(set  out  in  VIII.  g,  infra). 

97  See  Chaffers  v.  Abell,  3  Jur.  577,  set 
out  in  III.  b,  1,  supra. 

MSee  footnote  60,  supra. 

••In  Cammann  v.  Bailey,  210  N.  Y.  19, 
103  N.  E.  824,  it  is  said  by  Chief  Justice 
L.R.A.1915C. 


I  CuUen:  "The  result  of  the  rule  as  to  the 
'  construction  of  a  gift  confined  to  a  mere 
,  direction  to  divide  and  pay  over  has  been 
productive  of  more  litigation  than  any  oth- 
er rule  as  to  the  oonetruction  of  wills. 
That  nearly  all  laymen  and  very  many  law- 
yers are  wholly  ignorant  of  it,  there  can  be 
no  question.  D^pite  of  that  fact,  if  it 
had  become  a  rule  of  property,  it  should 
be  respected,  whether  good  or  bad;  but  in- 
stead of  being  a  rule  of  property,  it  is  a 
rule  which  unsettles  title  to  property,  and 
the  condition  of  the  decisions  is  such  that 
in  almost  every  case  counsel  is  justified  in 
insisting,  if  not  actually  required  to  in- 
sist, that  his  client  shall  obtain  the  deci- 
sion of  the  court  of  last  resort  on  the 
question.  It  may  very  well  be  that  the 
rule  has  obtained  so  long  that  entire  relief 
from  it  cannot  be  obtained  except  by  leg- 
islative action.  Still,  it  seems  to  me  the 
plain  duty  of  the  courts  to  limit  it  aa  fai 
as   practicable." 

And  in  Dickerson  v.  Sbechy,  209  N.  Y. 
592,  103  N.  E.  717,  CuUen,  Ch.  J.,  in  the 
course  of  his  dissenting  opinion  said  that, 
as  a  result  of  a  review  of  the  New  York 
decisions  bearing  on  the  question,  he 
thought  the  rule  should  be  considered  as 
established  that  a  gift  by  means  of  a  di- 
rection to  divide  or  pay  over  at  a  future 
time  will  not  be  deemed  contingent  so  as 
to  fail  on  death  before  that  time,  unless 
provision  is  made  for  a  substitute  gift  in 
favor  of  the  issue  of  the  first  devisee  or  leg- 
atee. 

'•  The  rule  that,  where  there  is  no  gift 
other  than  that  implied  from  the  direction 
to  pay  at  a  future  time,  the  legacy  is  con- 
tingent, is  a  guide  to  certainty  of  result, 
where  it  is  necessary  to  choose  between  sup- 
posititious intents  in  cases  where  it  is 
nearly  certain  that  there  was  no  intent  at 
all;  and  it  therefore  frustrates  the  testa- 
tor's purpose  as  seldom  as  any  other  which 
could  be  employed.  Moore  v.  Smith,  9 
Watts,  403. 

'I  The  circumstances  that  a  gift  Is  future, 
and  that  there  is  no  gift  except  in  the  di- 
rection for  payment,  are  only  circumstances 
going  to  show  that  the  g^ft  is  contingent, 
but  are  not  conclusive.  Leeming  v.  Sher- 
ratt,  2  Hare,  14,  11  L.  J.  Ch.  K.  S.  423,  6 
Jur.  683. 

While  it  is  a  settled  rule  of  construction 
that  a  legacy  payable  at  a  future  period, 
unaccompanied  by  an  antecedent  substan- 
tive bequest,  independent  of  the  period  fixed 
for  payment,  is  presumptively  contingent 
rather  than  vested,  this,  like  every  other  rule 
of  construction,  is  but  an  aid  in  determin- 
ing the  actual  intent  of  the  testator.  It 
is  not  a  rule  of  law  determining  arbitrarily 
a  certain  conclusion  from  words  employed, 
but  merely  a  rule   of   construction,  which 
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furnishes  a  presumption  of  intention,  wliich 
may  be  overcome  by  tlie  context.^    It  has 


even  been  said  that  the  fact  that  a  gift  is 
not  direct,  but  is  in  the  form  of  a  direction 


will  supply  a  presumptive  conventional  in- 
tent where  the  actual  intent  is  not  ascer- 
tainable.    Re  Pajcson. 

The  mere  fact  that  the  gift  is  future,  and 
made  solely  under  the  form  of  a  direction 
to  pay  or  transfer,  does  not  furnish  a  sim- 
ple rule  of  decision  for  all  cases,  but  is 
only  a  circumstance  to  be  considered  in  ar- 
riving at  the  intention.  Tayloc  v.  Mosher, 
29  Md.  443. 

The  rule  that,  when  a  testamentary  gift 
is  found  only  in  a  direction  to  divide  at  a 
future  time,  the  gift  is  future  and  contin- 
gent, is  not  controlling,  but  is  subordinate 
to  the  primary  canon  that  the  construction 
shall  follow  the  intent  to  be  collected  from 
the  whole  will.  Canfleld  v.  Fallon,  26  Misc. 
345,  67  N.  Y.  Supp.  149  (afTd  on  opinion  of 
court  below  in  43  App.  Div.  601,  which  is 
Bimilarly  aff'd  in  161  N.  Y.  623). 

The  rule  that  where  the  interest  of  lega- 
tees or  devisees  is  derivable  only  under  a 
direction  to  pay,  convey,  or  divide,  futurity 
attaches  to  the  substance  of  the  gift,  is 
not  an  inflexible  rule,  and  always  yields 
to  evidence  of  a  contrary  intention  on  the 
part  of  a  testator,  as  that  may  be  discover- 
able upon  a  consideration  of  the  will  as  a 
whole.  Kessler  v.  Friede,  20  Misc.  187,  60 
N.  Y.  Supp.  891. 

WThe  rule  that  where  there  is  no  gift 
except  a  direction  to  pay  as  the  objects  at- 
tain a  certain  age,  the  attainment  of  the 
age  is  of  the  essence  of  the  gift,  which 
must  be  read  as  a  bequest  to  those  only  of 
a  class  who  attain  the  spccifled  age,  will 
give  way  to  particular  indications  of  a 
contrary  intention,  as  where  the  subject 
of  the  gift  is  a  separated  fund,  and  the 
gift  over  is  on  the  death  of  the  tenant  for 
life  without  leaving  issue.  Re  Bevan,  L.  R. 
34  Ch.  Div.  716,  56  L.  J.  Ch.  N.  S.  652,  66 
L.  T.  N.  S.  277,  35  Week.  Rep.  400. 

Even  where  .there  is  no  express  gilt  of 
the  legacy,  and  time  is  annexed  to  its 
payment,  but  from  other  parts  of  the  will 
it  "can  be  gathered  that  the  testator  intend- 
ed that  the  legacy  should  vest  immediately, 
such  intention  will  control.  Gregg  v. 
Bethea.  6  Port.  (Ala.)  9. 

The  rule  that  where  there  is  no  gift  ex- 
cept in  tlie  direction  for  payment,  the  in- 
terest of  the  legatee  is  contingent,  applies 
only  where,  beyond  the  direction  for  future 
distribution,  there  are  no  words  and  no 
provisions  which  import  a  present  or  vested 
gift,  or  indicate  such  an  intent.  It  does 
not  control  where  the  language  of  the  will, 
while  not  expressly  saying,  "I  give  and  be- 
queath," does  yet  plainly  import  a  present 
gift  intended  to  vest  immediately,  without 
reference  to  the  clause  of  distribution. 
Smith  V.  Edwards,  88  N.  Y.  02. 

The  rule  that  where  the  only  gift  is  found 
in  the  direction  to  divide  at  the  future 
time,  the  gift  is  contingent,  is  subordinate 
to  the  primary  canon  of  construction,  that 
the  construction  shall  follow  the  intent, 
L.R.A.1915C. 


to  be  collected  from  the  whole  will,  and 
that  the  intention  of  the  testator,  so  as- 
certained, must  prevail,  and  that  general 
rules,  adopted  by  the  courts  in  aid  of  tlie 
interpretation  of  wills,  must  give  way 
when  on  a  consideration  of  the  scheme  of 
the  will,  or  of  special  clauses  or  provi- 
sions, their  application  in  the  particular 
case  would  defeat  the  intention.  Goeliel 
v.  Wolf,  113  N.  Y.  405,  10  Am.  St.  Rep. 
464,  21  N.  E.  388. 

For  instances  in  which  the  rule  has  been 
held  overcome  by  the  context,  see  the  en- 
suing portion  of  this  note,  and  particularly 
the  following  cases: 

— involving  gifts  of  personalty:  Saun- 
ders v.  Vautier,  Craig  k  Ph.  240,  10  L.  J. 
Ch.  N.  S.  354  (set  out  in  VIII.  n,  supra) ; 
Steadman  v.  Palling.  3  Atk.  423  (set  out  in 
VIII.  j,  infra);  Vivian  v.  Mills,  1  Boav. 
315,  8  L.  J.  Ch.  N.  8.  239  (set  out  in  VII. 
g,  infra)  ;  Davies  v.  Fisher,  6  Beav.  201, 
11  L.  J.  Ch.  N.  8.  338,  6  Jur.  248  (set  out 
in  VIII.  j,  infra)  ;  Re  Smith,  20  Beav.  197, 
24  L.  J.  Ch.  N.  S.  466,  1  Jur.  N.  S.  220, 
3  Week.  Rep.  277  (set  out  in  VIII.  q,  in- 
fra) ;  Perrott  v.  Davies,  38  L.  T.  X.  S.  52 
(set  out  in  VIII.  1,  infra) ;  Fox  v.  Fox,  h. 
R.  10  Eq.  286,  23  Week.  Rep.  314  (set  out 
in  VIII.  1,  infra) ;  Butler  v.  Butler,  29  N. 
S.  145  (set  out  in  VIII.  g,  infra)  ;  Wood 
V.  Cone,  7  Paige,  471  (set  out  in  VIII.  j, 
infra);  Paterson  v.  Ellis,  11  Wend.  250 
(set  out  in  VIII.  h,  infra) ;  Ooel>el  v. 
Wolf,  113  N.  Y.  405,  10  Am.  St.  Rep.  404, 
21  N.  E.  388  (set  out  in  VIII.  q,  infra)  ; 
Cammann  v.  Bailey.  210  N.  Y.  10,  103  N. 
E.  824,  reversing  'l66  App.  Div.  87,  141 
K.  Y.  Supp.  41  (set  out  in  VIII.  g,  infra) ; 
Titus  V.  Weeks,  37  Barb.  130  (set  out  in 
VIII.  r,  infra) ;  Kessler  v.  Friede,  29  Misc. 
187,  60  N.  Y.  Supp.  891  (set  out  in  VIII. 
p,  infra) ;  Weyman  v.  Ringold,  1  Bradf. 
40  (set  out  in  VIII.  g,  infra);  Smith  v. 
Wiseman,  41  N.  C.  (6  I  red.  Eq.)  540  (set 
out  in  VIII.  q,  infra)  ;  Havwood  v.  Rogers, 
43  N.  C.  (8  Ired.  Eq.)  278  (set  out  in  VIII. 
j,  infra) ;  Reed  v.  Buckley,  6  Watts  &  S. 
617,  40  Am.  Dec.  531  (set  out  in  Vlll.  f, 
infra)  ;  Middleton's  EsUte,  212  Pa.  119,  61 
Atl.  808  (set  out  in  VIII.  f,  infra) ;  Rhode 
Island  Hospital  Trust  Co.  v.  Noyes.  26  R. 
I.  323,  58  Atl.  090  (set  out  in  VIII.  g,  in- 
fra) ;  Hayes  v.  Robeson,  29  R.  I.  216,  69 
Atl.  686  (set  out  in  VIII.  f,  infra)  :  Ben- 
ner  v.  Mauer,  133  Wis.  325,  113  N.  W.  603 
(set  out  in  VIII.  f,  infra). 

— involving  gifts  in  which  realty  and 
personalty  are  blended:  Knox  v.  Wells,  2 
Hem.  4  JI.  674  (set  out  in  VIII.  j,  infra) ; 
Young  V.  McKinnie,  8  Fla.  642  (set  out  in 
VIII.  g,  infra)  ;  Teele  v.  Hathaway,  129 
Mass.  164  (set  out  in  VIII.  f,  infra)  : 
Hoxie  V.  Hoxie,  7  Paige,  187  (set  out  in 
VIII.  i,  infra)  ;  Smitli's  Estate,  226  Pa. 
.304,  75  Atl.  425  (set  out  in  VIII.  p,  infra) ; 
Re  Paxson  (set  out  in  VIII.  g,  infra); 
Kelly  V.  Dike,  8  R.  I.  436  (set  out  in  VIII. 
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to  pay  over  at  majority,  is  without  signifi- 
cance, where  tlie  will  is  inartificially 
drawn.'"  A  gift  of  a  legacy  under  tlie  form 
of  a  direction  to  pay  at  a  future  time  or 
upon  a  given  event  is  not  less  favorable  to 
vesting  than  a  simple  and  direct  bequest 
of  a  legacy  at  a  like  future  time  or  upon 
a  like  event.'* 

It'has  been  said  that  this  rule  is  not 
applicable  to  devises  of  real  estate,'"*  but 
this  is  true  only  in  the  sense  that  the  excep- 
tions to   the   rule  are   different  where  real 


estate  is  the  subject  of  the  gift  than  where 
personalty  only  is  in>'olved. 

d.  Gift  of  intermediate  income  or  main- 
tetiance. 

Perhaps  the  strongest  circumstance  going 
to  show  that  a  gift  to  the  substance  of  which 
futurity  is  apparently  anne.Ked  is  not  con- 
tingent upon  the  attainment  of  tlie  speciticd 
age  is  a  gift  of  the  intermediate  use  to  or 
for  the  benefit  of  the  legatee.''^    Although 


q,  infra);  Underwood  v.  Dismukes,  Meigs, 
29B  (set  out  in  VIII.  g,  infra)  ;  Battle  v. 
House,  4  Lea,  202  (set  out  in  VIII.  q,  in- 
fra) ;  Baker  v.  McLeod,  79  Wis.  534,  48  N. 
W.  057  (set  out  in  VIII.  1,  iafra) ;  Middle- 
ton's  Estate,  212  Pa.  119,  61  Atl.  808  (set 
out  in  VIII.  f,  infra). 

'»»Teele  v.  Hathaway,  129  Mass.  104. 

'MLeeming  v.  Sherratt,  2  Hare,  14,  11 
L.  J.  Ch.  N.  S.  423,  6  Jur.  683. 

n  The  distinction  between  merely  ap- 
pointing a  time  for  payment  of  a  legacy, 
and  annexing  the  time  to  the  very  sub- 
stance of  the  gift,  is  borrowed  from  the 
civil  law,  and  the  rule  of  construction 
which  in  this  particular  governs  in  cases  of 
legacies  is  inapplicable  to  devises,  which 
are  governed  by  the  common  law.  Per 
Gibson,  J.,  in  Kinsey  v.  Lardner,  15  Serg. 
&  R.  192. 

On  the  authority  of  the  foregoing  case 
it  is  said  in  Linton  v.  Laycock,  33  Ohio 
St.  128,  that  the  rule  sometime"  applied 
to  the  vesting  of  legacies  bequeathed  only 
by  a  direction  to  pay  or  divide,  which  fix- 
es the  vesting  at  the  time  of  payment  or 
division,  does  not  apply  to  devises  of  real 
estate,  such  distinction  having  been  bor- 
rowed from  the  civil  law,  and  being  inap- 
plicable to  cases  of  devises,  which  are  gov- 
erned by  the  common  law. 

76  Where  a  legacy  is  given  by  a  direction 
to  pay  when  the  legatee  attains  a  certain 
age,  the  direction  to  pay  may  import  either 
a  gift  at  the  specified  age,  or  a  present  gift 
with  a  postponed  payment;  and  if  the  in- 
terest is  given  in  the  meantime,  it  shows 
that  a  present  gift  was  intended.  Re  Hart, 
3  De  G.  &  J.  202.  28  L.  J.  Ch.  N.  S.  7.  4 
Jur.  N.  S.  1264,  7  Week.  Rep.  28;  Cropley 
v.  Cooper,  19  Wall.  167,  22  L.  ed.  109;  Pro- 
venchcre's  Appeal,  67  Pa.  463;  Reed's  Ap- 
peal, 118  Pa.  215,  4  Am.  St.  Rep.  688,  11 
Atl.  787. 

A  provision  for  payment  of  interest  in 
the  meantime,  where  the  legacy  is  given 
generally  "at"  or  "if"  or  "when"  the  I^a- 
tee  should  attain  such  an  age,  will  make 
it  an  interest  vested  presently.  Stapleton 
V.  Cheales,  Prec.  in  Ch.  317,  2  Vern.  673. 

A  gift  of  dividends  to  legatees  during 
minority  is  a  circumstance  which  is  con- 
sidered as  strongly  marking  the  intention 
of  the  testator  that  the  legacy  should  vest, 
though  a  distant  day  is  fi.\ed  for  the  ab- 
solute enjoyment  of  it.  Jones  v.  Mackil- 
L.R.A.1915C. 


:  wain,  1  Russ.  Ch.  220,  25  Revised  Rep.  32. 

I      Though   there  is  no  direct  gift   until  a 

j  certain  age  is  attained,  if  interest  on  the 

j  legacy  is  given  in  the  meantime  it  will  be 

considered  as  an  immediate  vested  interest. 

Murkin  v.  Phillipson,  3  Mvl.  &  K.  257,  3 

L.  J.  Ch.  N.  S.  148. 

A  legacy  which  would,  upon  the  terms  of 
the  gift,  be  contingent  upon  the  legatee  at- 
taining a  certain  age,  may  become  vesttxl 
by  a  gift  of  the  interest  in  the  meantime, 
whether  direct  or  in  the  form  of  mainte- 
nance, provided  it  he  of  the  whole  interest. 
Watson  V.  Hayes,  5  Mvl.  &  C.  125,  9  L.  J. 
Ch.  N.  S.  49,  4  Jur.  186. 

In  James  v.  Wynford,  1  Snialc  &  G.  40, 
22  L.  J.  Ch.  N.  S.  450,  17  Jur.  17.  1  Week. 
Rep.  61,  it  is  said  that,  notwithstanding 
the  difliculty  of  reconciling  some  of  the  de- 
cisions, it  must  be  considered  as  well  estab- 
lished that  an  immediate  gift  of  the  whole 
rents,  profits,  or  income  of  an  estate,  real 
or  personal,  to  one  until  he  attains  a  cer- 
tain age,  and  on  his  attaining  that  age  to 
him  absolutely,  confers  an  immediate  vest- 
ed interest,  and  does  not  postpone  the  vest- 
ing till  such  age  is  attained,  notwithstand- 
ing the  legacy  would,  upon  the  terms  of 
the  gift  alone,  be  contingent  upon  the  lega- 
tee's attaining  such  age. 

If  the  whole  intermediate  interest  is  ap- 
propriated for  the  benefit  of  the  legatee, 
the  whole  property  vests,  though  absolute 
enjoyment  be  deferred  until  a  future  time. 
Hardcastle  v.  Ilardcastle,  1  Hem.  &  M.  405, 
1  New  Reports,  83,  7  L.  T.  N.  8.  503. 

In  Vize  v.  Stoney,  1  Druiy  &  War.  337, 
4  Ir.  Eq.  Rep.  64,  Lord  St.  Leonards  said 
that  if  to  a  gift  at  twenty-one  interest  is 
annexed  in  the  meantime,  that  interest  so 
given  dispenses  with  the  contingency,  and 
that  though  it. still  sounds  in  contingency, 
it  cannot  so  operate. 

^  direction  to  apply  the  interest  for  the 
benefit  of  the  legatee  affords  evidence  of  an 
intention  to  vest  the  capital.  Savies  v. 
Fisher,  5  Beav.  201,  11  L.  J.  Ch.  N.  S.  338, 
6  Jur.  248. 

In  Re  Smith,  20  Beav.  197,  24  L.  J.  Ch. 
N.  S.  468,  1  Jur.  N.  S.  220,  3  Week.  Rep. 
277,  it  is  said  that  no  doubt  could  be  raised 
but  that  if  a  testator  gives  a  sum  of  money 
to  trustees,  and  directs  them  to  apply  the 
interest  for  the  benefit  of  legatees  during 
their  minority,  and  then  directs  the  money 
to  be  divided  between  them  on  the  youngest 
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attaining  t\renty-one,  with  a  gift  over  of 
the  share  of  anyone  wlio  dies  before  that 
period,  -tiiis  constitutes  a  legacy  debitum 
%n  prceaenti  but  aolvendum  in  futuro. 

Where  there  is  a  positive  and  direct 
trust  that  the  whole  of  the  income  of  the 
property  shall  be  divided  among  certain 
persons  until  they  all  attain  twenty-one, 
and  that  then  it  shall  be  sold  and  the  cor- 
pus divided  amongst  theui,  the  bequest  vests 
at  the  death  of  the  testator.  Boulton  v. 
Piloher,  20  Beav.  633,  7  Jur.  K.  S.  707,  4 
L.  T.  N.  S.  426,  9  Week.  Rep.  C2C. 

In  Re  Martin,  57  L.  T.  N.  S,  471,  it  is 
said  that  the  rule  clearly  established  by 
authority  is  this  :  If  you  find  a  gift  of  a 
legacy  or  of  residue  to  A,  and  the  Income 
of  the  legacy  or  share  is  directed  to  be 
given  to  him  in  the  meantime  until  the 
tinne  of  payment  of  the  legacy  arrives,,  that 
vests  the  gift. 

The  rule  is  absolute  that  where  a  legacy 
is  given  at  a  future  date,  accompanied  by 
a  gift  of  tiie  income  in  the  meantime,  the 
legacy  vests  in  the  legatee  at  once,  not- 
withstanding the  fact  that  he  does  not  live 
until  the  date  fused  for  payment.  Re  Wil- 
liams [1907]  1  CJ>.  180,  78  L.  J.  Cb.  N.  S. 
41,  95  L.  T.  N.  S.  759. 

It  is  well  settled  that  if  there  ia  a  gift 
to  an  individual  or  a  class  upon  the  attain- 
ment of  a  certain  age,  such  gift  is  prima 
facie  contingent  on  the  specified  age  being 
attained,  but  that  where  there  is  also  a 
gift  to  the  same  individual  or  class  of  the 
income  to  accrue  before  the  specified  age 
be  attained,  a  gift  of  the  corpus,  though 
in  form  contingent,  will  be  construed  as 
conferring  a  vested  interest.  Re  Hume 
[1912]  1  Ch.  693,  81  L.  J.  Ch.  N.  S.  382, 
106  L.  T.  N.  S.  335,  56  Sol.  Jo.  414. 

A  direction  to  apply  the  interest  of  the 
fund  bequeathed  may  be  a  sufficient  indica- 
tion of  intention  to  vest  the  legacy  imme- 
diately.    McLeod  v.  McDonnel,  6  Ala.  236. 

In  the  absence  of  any  indication  of  a 
contrary  intention,  a  gift  of  the  entire  in- 
come to  the  beneficiary  of  a  gift  is  regarded 
as  evincing  an  intention  on  the  part  of  the 
testator  to  vest  the  gift  immediately,  al- 
though the  gift  is  in  a  direction  to  pay 
and  deliver  at  a  future  time.  Re  Blake, 
157  Cal.  448,  108  Pac.  287. 

A  provision  that  the  legatees  are  to  have 
the  interest  or  dividends  on  a  legacy  of 
stock  before  the  legacy  is  to  take  effect  in 
■possession  evinces  an  intention  that  the 
legacy  shall  vest  in  point  of  right  im- 
mediately on  testators  death.  Dale  v. 
White,  33  Conn.  294. 

In  bequests  of  personal  estate,  a  gift  of 
the  whole  interest  to  or  for  the  benefit  of 
the  legatee  prima  facie  vests  the  principal, 
though  if  such  words  had  not  been  used 
the  legacy  would  not  have  been  treated  as 
vested.  Equitable  Guarantee  &  T.  Co.  v. 
Bowe,  9  Del.  Ch.  336,  82  Atl.  693. 

Where  the  income  of  the  estate  is  given 
to  the  donee  in  the  meantime,  it  affords 
the  most  satisfactory  evidence  that  the  tes- 
tator intended  to  give  the  corpus  of  the  es- 
tate, but  only  deferred  th«  time  of  coming 
L.R.A.1915C. 


into  possession.  Where  a  portion  of  the 
interest  only  is  given,  or  a  sum  sufficient 
for  the  support  and  education  of  the  donee 
in  the  discretion  of  the  trustees,  it  affords 
a  less  conclusive  ground  of  inference  in 
favor  of  the  estate  vesting,  but  still  one 
of  considerable  weight.  Hersey  v.  Puring- 
ton,  96  Me.  166,  51  Atl.  865. 

VVhere  the  interest  of  the  legacy  is  di- 
rected to  be  paid  to  the  legatee  until  he 
receive  tlie  principal,  or  where  the  legacy 
is  placed  in  the  liands  of  trustees  for  the 
exclusive  benefit  of  the  legatee  until  it  is 
directed  to  be  paid  over,  the  legacy  will  be 
deemed  vested.  Gifford  v.  Thorn,  9  N.  J. 
Eq.  702. 

Even  where  there  is  in  terms  no  absolute 
gift  of  the  legacy,  as  where  it  is  given 
when  the  legatee  shall  attain  or  provided 
he  does  attain  the  age  of  twenty-one,  but 
the  testator  directs  the  interest  of  the  leg- 
acy to  be  applied  in  the  meantime  for  the 
benefit  of  the  legatee,  as  there  is  an  abso- 
lute gift  of  the  interest  the  principal  will 
be  deemed  to  have  vested.  Tucker  v.  Bish- 
op, 16  N.  Y.  402. 

The  rule  that  where  there  is  no  immedi- 
ate gift  made'  in  distinct  terms  separate 
and  apart  from  the  direction  to  divide  and 
distribute,  the  interest  of  the  legatee  is 
contingent,  is  subject  to  the  exception 
that  where  the  gift  is  to  be  severed  instan- 
ter  from  the  general  estate  for  the  benefit 
of  the  legatee,  and  in  the  meantime  the  in- 
terest is  to  be  paid  to  him,  that  is  indica- 
tive of  the  intent  of  the  testator  that  the 
legatee  shall  at  all  events  have  the  prin- 
cipal, and  is  to  wait  only  for  the  payment 
until  the  day  fixed.  Smith  v.  Edwards, 
88  ^^  Y.  92. 

A  gift  of  income  tends  to  vest  in  the 
beneficiary  the  capital  of  which  the  income 
is  given.  Cammann  v.  Bailey,  210  N.  Y. 
19,  103  N.  E.  824. 

A  direction  that  in  the  interim  the  in- 
come shall  be  paid  to  the  legatee  is  indica- 
tive of  an  intent  of  the  testator  that  the 
legatee  shall  at  all  events  have  the  prin- 
cipal, and  is  to  wait  only  for  payment  until 
the  day  fixed.  Re  Meikle,  2  Connolv,  97; 
20  N.  Y.  Supp.  88. 

A  direction  that  the  interest  upon  the 
legacy  is  directed  to  be  given  to  the  lega- 
tee until  the  legacy  itself  becomes  payable 
is  indicative  of  an  intention  upon  the"  part 
of  the  testator  that  the  legacy  shall  vest 
immediately  upon  his  death.  Zartman  v. 
Ditmars,  37  App.  Div.  173,  56  N.  Y.  Supp. 
908. 

The  intermediate  application  of  the  in- 
come is  a  circumstance  invariably  given 
great  weight  as  denoting  an  intention  to 
vest  the  remainder  from  the  time  the  in- 
come begins  to  accrue.  Wright  v.  Mercoin, 
34  Misc.  414,  69  N.  Y.  Supp.  936. 

The  rule  that  the  words  importing  con- 
tingency will  defer  vesting  until  the  lega- 
tee attains  the  specified  age  is  subject  to 
an  exception  where  the  income  is  given  in 
the  interim.  Provenchere's  Estate,  1 
Campb.  (Pa.)  68. 

When  interest,  whether  by  way  of  main- 
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in  one  ease  ■"  the  rule  that  a  gift  of  the  in- 
termediate income  has  the  effect  to  vest  the 
legacy  is  spoken  of  as  an  absolute  one,  it 
is  not  so  in  fact,  the  efl'ect  of  the  gift  of 
income  being  merely  to  create  a  counter- 
presumption  in  favor  of  vesting,  which  will 


ordinarily,  though  not  invariably,  outweigh 
the  implication  of  contingency  arising  from 
the  form  in  which  the  gift  is  expressed. 
Although  this  rule  of  construction  has  come 
in  for  criticism,'*  it  is  universally  recog- 
nized.TS    It  is  immaterial  that  the  gift  of 


tenance  or  otherwise,  is  given  to  the  lega- 
tee in  the  meantime,  the  legacy,  notwith- 
standing the  gift  appears  to  be  postponed, 
vests  immediately  on  the  death  of  the  tes- 
tator. This  circumstance  indicates  an  in- 
tention that  the  beneficial  enjoyment  shall 
begin  at  once,  and  payment  only  of  the 
principal  or  capital  be  postponed.  Reed's 
Appeal,  118  Pa.  215,  4  Am.  St.  Rep.  588, 
11  Atl.  787. 

Where  interest  is  given  to  the  legatee 
until  the  time  of  payment  arrives,  the 
gift,  although  in  form  contingent,  will  be 
held  vested.  Middleton's  Estate,  212  Pa. 
119,  61  Atl.  808. 

The  allowance  of  the  entire  income  pend- 
ing the  period  between  testator's  decease 
and  the  final  delivery  or  distribution  of 
the  corpus  of  the  property  is  deemed  suffi- 
cient evidence  of  the  intention  of  the  testa- 
tor that  the  estate  shall  vest  immediately. 
Kelly  v.  Dike,  8  R.  I.  436. 

It  is  well  settled  with  r^ard  to  pecuni- 
ary legacies,  that  however  in  point  of  terms 
and  form  the  gift  itself  and  the  time  of 
payment  may  be  annexed,  still,  if  interest 
upon  the  legacy  is  in  the  meantime  given 
to  the  legatee,  the  legacy  itself  is  vested. 
Underwood  v.  Dismukes,  Meigs,  299. 

If  the  intermediate  estate  is  given  to 
the  legatee,  or  is  directed  to  be  applied  for 
his  benefit,  the  legacy  is  prima  facie  vest- 
ed, this  circumstance  being  considered  as 
an  indication  of  the  testator's  intention 
that  the  legatee  shall  have  the  principal 
at  all  events.  Sellers  v.  Reed,  88  Va.  377, 
13  S.  E.  754. 

See  also,  to  similar  effect,  Perry  v. 
Rhodes,  6  N.  C.  (2  Murph.)  140  (set  out 
in  VIII.  q,  infra)  ;  Johnson  v.  Baker,  7 
K.  C.  (3  Murjpb.)  318,  0  Am.  Dec.  606  (set 
out  in  VIII.  i,  infra). 

"Re  Williams  [1907]  1  Ch.  180,  76  L. 
J.  Ch.  N.  S.  41,  95  L.  T.  N.  S.  759. 

W  In  Re  Byrne,  Ir.  L.  R.  23  Eq.  260,  the 
master  of  the  rolls,  referring  to  the  rule 
that  where  a  legacy  is  in  terms  contingent 
upon  the  legatee  attaining  a  given  age 
or  the  like,  the  gift  of  the  entire  intermedi- 
ate income  to  the  legatee  accelerates  the 
vesting  and  makes  it  immediate,  said  that 
he  had  no  doubt  that  the  intention  of  the 
testator  was  frequently  defeated  by  this 
rule,  but  that  it  was  too  firmly  established 
to  be  disputed. 

n  For  instances  of  the  application  of 
this  rule,  see  Cloberry  v.  Lampden,  2 
I-'reem.  Ch.  24  (set  out  in  VIII.  i;  infra)  ; 
Fonereau  v.  Fonereau,  3  Atk.  646,  1  Ves. 
Sr.  118  (set  out  in  VIII.  i,  infra);  Dod- 
son  v.  Hay,  3  Bro.  Ch.  404  (set  out  in  VIII. 
8,  infra)  ;  Hammond  v.  Manic,  1  Colly.  Ch. 
Cas.  281,  13  L.  J.  Ch.  X.  S.  386,  8  Jur.  568 
(set  out  in  VIII.  b,  infra)  ;  Eecl«a  t.  Birk- 
L.R.A.1915C. 


ett,  4  De  G.  &  S.  105,  19  L.  J.  Ch.  N.  S. 
280,  14  Jur.  800  (set  out  in  VIII.  1,  infra)  : 
Rofe  V.  Sowerby,  Tamlj-n,  376  (set  out  in 
VIII.  i,  infra)  ;  Jones  v.  Mackilwain,  1 
Russ.  Ch.  220,  25  Revised  Rep.  32  (set  out 
in  VIII.  h,  infra) ;  Davies  v.  Fisher,  5  Beav. 
201,  11  L.  J.  Ch.  N.  S.  338,  6  Jur.  248  (set 
out  in  VIII.  j,  infra) ;  Harrison  v.  Grim- 
wood,  12  Beav.  192,  18  L.  J.  Ch.  N.  S.  483, 
13  Jur.  804  (set  out  in  VIII.  1,  infra)  ;  Ar- 
mitage  v.  Williams,  27  Beav.  346  (set  out 
in  VIII.  g,  infra)  ;  Latham  v.  Vernon,  2i) 
Beav.  604,  7  Jur.  N.  S.  815,  4  L.  T. 
N.  8.  531,  0  Week.  Rep.  822  (set  out 
in  VIII.  f,  infra) ;  Boulton  v.  Piicher, 
29  Beav.  633,  7  Jur.  N.  S.  767,  4  L.  T.  K. 
S.  426,  9  Week.  Rep.  626  (set  out  in  VIII. 
h,  infra)  ;  Shrimpton  v.  Shrimpton,  31 
Beav.  425,  11  Week.  Rep.  61  (set  out  in 
III.  b,  1,  supra) ;  Bird  t.  Maybnry,  33 
Beav.  351  (set  out  in  VIII.  g,  infra) ;  Par- 
sons V.  Justice,  34  Beav.  5i)8  (set  out  in 
note  224,  infra) ;  Re  Bartholomew,  1  Macn. 
&  G.  354,  1  Hall  &  Tw.  565,  19  L.  J.  Ch.  X. 
S.  237,  14  Jur.  181  (set  out  in  III.  b,  1,  su- 
pra ) ;  Brcedon  v.  "Tugman,  3  MyL  4  K. 
289,  3  L.  J.  Ch.  N.  S.  169  (set  out  in  III. 
b,  1,  supra);  Potts  v.  Atherton,  28  L.  J. 
Ch.  N.  S.  486,  7  Week.  Rep.  331  (set  out 
In  VIII.  n,  infra) ;  Westwood  v.  Southev, 
2  Sim.  N.  S.  192,  21  L.  J.  Ch.  N.  S.  473, 
16  Jur.  400  (set  out  in  III.  b,  1,  supra); 
Perrott  v.  Davies,  38  L.  T.  N.  S.  52  (set  out 
in  VIII.  1,  infra)  ;  Pearson  v.  Dolman,  L. 
R.  3  Eq.  315,  30  L.  J.  Ch.  N.  S.  258,  15 
Week.  Rep.  120  (set  out  in  VIII.  g,  infra) ; 
Re  Peek,  L.  R.  16  E4.  221,  42  L.  J.  Ch.  X. 
S.  422,  21  Week.  Rep.  820  (set  out  in  VIII. 
I,  infra);  Re  Bunn,  L.  R.  16  Ch.  Div.  47, 
29  Week.  Rep.  348  (set  out  in  VIIl.  g,  in- 
fra) ;  Re  Turnev  [1899]  2  Ch.  739,  69  L. 
J.  Ch.  N.  S.  1,  48  Week.  Rep.  97,  81  L.  T. 
N.  S.  548  (set  out  in  VIII.  g,  infra) ;  Re 
Williams  [1907]  1  Ch.  180,  76  L.  J.  Ch. 
N.  S.  41,  95  L.  T.  N.  S.  759  (set  out  in 
VIII.  g,  infra)  ;  Fulton  v.  Fulton,  24  Grant, 
Ch.  (U.  C.)  422  (set  out  in  VIII.  i,  infra) ; 
Re  Sproule,  17  Ont.  Rep.  334  (set  out  in 
III.  b,  1,  supra) ;  Re  Livingston,  14  Ont. . 
L.  Rep.  161  (set  out  in  III.  b,  1,  supra) ; 
Cropley  v.  Cooper,  19  Wall.  167,  22  L.  ed. 
109  (set  out  in  VIII.  i,  infra) ;  Newberry 
V.  Hinraan,  49  Conn.  130  (set  out  in  Vllf. 
n,  infra)  ;  Sterling  v.  Ives,  78  Conn.  498, 
62  Atl.  948  (set  out  in  VIII.  j,  infra): 
Young  V.  McKinnie,  5  Fla.  542  (set  out  in 
VIU.  g,  infra)  ;  Hocker  v.  Gentry,  3  Met. 
(Ky.)  463  (set  out  in  VIII.  q,  infra); 
Comelison  v.  Million,  —  Ky.  — ,  124  S.  W. 
.366  (set  out  in  VI II.  j,  infra);  Horsey  v. 
Purtngton,  96  Me.  166,  51  Atl.  865  (set  out 
in  VIII.  d,  infra  I  ;  Lemonnier  v.  Godfroid, 
6  Harr.  ft  J.  472  (set  out  in  VIII.  n,  in- 
fra) ;   Plaenker  v.  Smith,  95  Md.  380,  S2 
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the  intermediate  interest  or  income  is  not 
directly  to  the  legatee,  but  to  another  for 
the  legatee's  vise  and  benefit;  10  or  that 
there  is  no  gift  of  the  principal  except  in 
the  direction  to  divide  it;  *i  or  that  the 
legacy  is  given  to  another  in  event  of  the 


legatee's  dying  before  reaching  the  specified 
age.M 

It  is  likewise  immaterial  that  the  income 
may  have  been  given  by  way  of  maintenance, 
and  not  as  a  direct  gift  to  the  object,** 


Atl.  608  (set  out  in  VIII.  q,  infra) ;  Han- 
cock v.  Titus,  39  Miss.  224  (set  out  in 
VIII.  n,  infra)  ;  Harris  v.  Cook,  98  Mo. 
App.  38,  71  S.  W.  1126  (set  out  in  VIII.  i, 
infra) ;  Dusenberrv  v.  Johnson,  69  N.  J. 
Kq.  336,  45  Atl.  103  (set  out  in  VIII.  n, 
infra) ;  Weyman  v.  Ringold,  1  Bradf.  40 
(set  out  in  VIII.  g,  infra) ;  Torrey  v.  Shaw, 
3  Edw.  Ch.  356  (set  out  in  VIII.  q,  infra)  ; 
Paterson  v.  Ellis,  11  Wend.  259  (set  out  in 
VIII.  h,  infra) ;  Tucker  v.  Bishop,  16  N.  Y. 
402  (set  out  in  VIII.  m,  infra)  ;  Everitt  v. 
Everitt,  29  N.  Y.  30  (set  out  in  VIII.  i, 
infra) ;  Stevenson  v.  Lesley,  70  N.  Y.  512 
(set  out  in  VIII.  j,  infra)  ;  Re  Murpby, 
144  N.  Y.  557,  39  N.  E.  691  (set  out  in 
VIII.  s,  infra) ;  Sawyer  v.  Cubby,  146  N. 
Y.  102,  40  N.  E.  869  (set  out  in  VIII.  g, 
infra);  Burrill  v.  Sheil,  2  Barb.  457  (set 
out  in  III.  b,  1,  supra) ;  Boies  v.  Wilcox, 
40  Barb.  286  (set  out  in  VIII.  b,  infra); 
Wright  V.  Mercein,  34  Misc.  414,  69  N.  Y. 
Supp.  936  (set  out  in  VIII.  q,  infra)  ;  Zart- 
man  v.  Ditmars,  37  App.  Div.  173,  55  N.  Y. 
Supp.  908  (set  out  in  III.  b,  1,  supra) ; 
Lake  v.  Ascher,  132  App.  Div.  684,  117  N. 
Y.  Supp.  465  (set  out  in  VIII.  g,  infra) ; 
Re  Crossman,  15  N.  Y.  S.  R.  841,  1  N.  Y. 
Supp.  103  (set  out  in  VIII.  g,  infra)  ;  De- 
vane  V.  Larkins,  66  N.  C.  (3  Jones,  Eq.) 
377  (set  out  in  VIII.  e,  infra) ;  H9oker  v. 
Bryan,  140  N.  C.  402,  53  S.  E.  130  (set  out 
in* VIII.  g,  infra);  Johnson's  Appeal,  12 
Berg.  &  R.  317  (set  out  in  VIII.  j,  infra)  ; 
Letchworth's  Appeal,  30  Pa.  175  (set  out 
in  VIII.  q,  infra)  ;  Robert's  Appeal,  59  Pa. 
70,  98  Am.  Dec.  312  (set  out  in  VIII.  b, 
infra) ;  Cooper  v.  Scott,  62  Pa.  139  (set 
out  in  III.  b,  1,  supra)  ;  Safe  Deposit  4.  T. 
Co.  v.  Wood,  201  Pa.  420,  50  Atl.  920  (set 
out  in  VIII.  h,  infra) ;  McCall's  Estate,  11 
Phila.  41  (set  out  in  VIII.  g,  infra)  ;  Rob- 
inson's Estate,  13  Phila.  299  (set  out  in 
VIII.  r,  infra) ;  Arthurs's  Estate,  24  Pittsb. 
L.  J.  N.  S.  28  (set  out  in  VIII.  q,  infra) ; 
Smith's  Estate,  7  Pa.  Dist.  R.  236  (set  out 
in  III.  b,  1,  supra);  Glading's  Estate,  13 
Pa.  Dist.  R.  314  (set  out  in  VIII.  h, 
infra)  ;  Sammis  v.  Sammis,  14  R.  I.  123 
(set  out  in  VIII.  q,  infra) ;  Hayes  v.  Robe- 
son, 29  R.  I.  216,  69  Atl.  686  (set  out  in 
VIII.  f,  infra) ;  Baker  v.  McLeod,  79  Wis. 
634,  48  N.  W.  657  (set  out  in  VIII.  I,  in- 
fra). 

(0  Lister  v.  Bradley,  1  Hare,  10,  11  L.  J. 
Ch.  N.  S.  40,  5  Jur.  1034;  Hardcastle  v. 
Hardcastle,  1  Hem.  &  M.  405,  1  New  Re- 
ports, 83,  7  L.  T.  N.  S.  503;  Davies  v. 
Fisher,  5  Bcav.  201,  11  L.  J.  Ch.  N.  S.  338, 
6  Jur.  248;  Equitable  Guarantee  &  T.  Co. 
v.  Bowe,  9  Del.  Ch.  338,  82  Atl.  693;  Tucker 
▼.  Bishop,  16  N.  Y.  402;  Sellers  v.  Reed,  88 
Va.  377,  13  S.  E.  754. 

«I  Parker  t.  Qolding.  13  Sim.  418;  and 
L.R.A.1915C. 


see  also  the  instances  in  which  the  rule  haa 
been  applied. 

ssSee  Walcott  v.  Hall,  2  Bro.  Ch.  305 
(set  out  in  VIII.  f,  infra)  ;  Shepherd's  Es- 
tate, 8  Pa.  Co.  Ct.  520  (set  out  in  VIII.  n, 
infra). 

In  Vawdry  v.  Geddes,  1  Russ.  A  M.  203, 
Tamlyn,  361,  8  L.  J.  Ch.  63,  it  was  said  by 
Sir  John  Leach,  M.  R.,  that  where  interim 
interest  on  a  gift  of  personalty  is  given, 
it  is  presumed  that  the  testator  meant  an 
immediate  gift,  because  for  the  purpose  of 
interest  the  particular  legacy  is  to  be  im- 
mediately separated  from  the  bulk  of  the 
property;  but  that  such  presumption  fails 
entirely  when  the  testator  has  expressly  de- 
clared that  the  legacy  is  to  go  over  in  case 
of  the  death  of  the  legatee  before  a  particu- 
lar period.  And  the  same  judge  in  Bland 
V.  Williams,  3  Myl.  &  K.  411,  3  L.  J.  Ch. 
N.  S.  218,  said  that  if  the  gift  over  is 
simply  upon  the  death  of  the  legatee  under 
the  specified  age,  the  gift  cannot  vest  be- 
fore that  age.  But  Lord  Langdale,  M.  R., 
in  Davies  v.  Fisher,  6  Beav.  201,  11  L.  J. 
Ch.  N.  S.  338,  6  Jur.  248,  characterized 
these  statementa  as  dicta,  and  held  that 
though  a  gift  over  may  be  called  in  aid 
of  other  circumstances  to  show  that  no 
present  interest  was  intended  to  pass,  it 
is  not  alone  sufficient  to  prevent  vesting. 
And  in  Re  Baxter,  10  Jur.  N.  S.  845,  4 
New  Reporto,  131,  10  L.  T.  N.  S.  487,  Wood, 
V.  C,  said  that  there  are  dicta  of  Sir  John 
Leach  in  Vawdry  v.  Geddes,  1  Russ.  &  M. 
207,  Tamlyn,  361,  8  L.  J.  Ch.  63,  and  Bland 
v.  Williams,  supra,  supposed  to  support  the 
rule  to  the  effect  that  if  the  devising  clause 
exactly  ■  tallies  with  the  prior  limitation, 
then,  notwithstanding  that  there  are  other 
directions  which  would  favor  the  vesting, 
the  gift  over  must  determine  the  question 
against  the  vesting;  but  that  this  has  been 
denied  by  Lord  Langdale  in  Davies  t. 
Fisher,  supra. 

•8  Wilson  V.  Knox,  Ir.  L.  R.  13  Eq.  349; 
Re  Bunn,  L.  R.  16  Ch.  Div.  47,  29  Week. 
Rep.  348. 

In  Re  Wintle  [1896]  2  Ch.  711,  65  L.  J. 
Ch.  N.  S.  863,  75  L.  T.  N.  S.  207,  45  Week. 
Rep.  91,  North,  J.,  said,  by  way  of  sum- 
marizing the  authorities,  that  if  all  the  in- 
come is  given  it  will  make  that  vest  im- 
mediately whicli,  but  for  the  direction  as 
to  income,  would  not  have  vested  till  a 
later  date;  that  a  direction  that  the  in- 
come shall  be  applied  for  maintenance  will 
not  make  any  dilFerence;  nor  will  a  direc- 
tion that  part  of  the  income  shall  be  ap- 
plied for  maintenance  make  any  difference 
if  that  is  part  of  income  the  whole  of  which 
is  given. 

A  tift  of  the  income  to  be  applied  for  the 
maintenance  of  legatees,  althoi^^K  the  pay- 
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provided  the  gift  be  of  the  whole  interest.** 
A  mere  gift  of  maintenance  out  of  the  in- 
terest does  not  bring  the  case  witliin  the 
reasons  for  the  rule,  presently  to  be  stated. 
Although  the  point  has  been  a  controverted 
one,  the  trend  of  judicial  opinion  seems  to 


be  toward  the  view  that  if  the  whole  of  the 
income  is  available  for  maintenance,  if 
necessary,  it  makes  no  difference  that  the 
amount  actually  to  be  applied  is  left  to  the 
discretion  of  trustees.&t  The  gift  is  of  the 
whole  interest  where  the  surplus,  after  pro- 


ment  of  the  legacy  is  postponed  till  twenty- 
one  or  marriage,  constitutes  a  vested  in- 
terest. Perrott  v.  Davies,  38  L.  T.  N.  S. 
52. 

Where  there  is  a  gift  by  will  of  a  share 
of  residue  to  be  paid  or  transferred  to  the 
legatee  on  his  attaining  a  particular  age, 
with  a  direction  that  in  the  meantime  the 
income  of  the  share  shall  be  applied  for  his 
maintenance,  the  share  is  vested,  and  not 
contingent.  Re  Livingston,  14  Ont.  L.  Rep. 
101. 

The  gift  of  the  intermediate  interest  to 
be  applied  to  the  clothing  and  education 
of  the  ultimate  beneficiaries  has  tlie  effect 
prima  facie  of  vesting  the  legacy.  Everett 
v.  Mount,  22  Ga.  323. 

A  direction  that  the  intermediate  use  or 
profits  be  applied  for  the  maintenance  of 
the  legatee  is  a  strong  indication  in  favor 
of  an  immediate  gift.  Hocker  v.  Gentry,  3 
Met.  (Ky.)   463. 

The  fact  that  the  testamentary  guardian 
is  authorized  to  appropriate  all  of  the  in- 
terest, and,  if  necessary,  a  portion  of  the 
principal,  to  the  use  of  the  legatee  during 
his  minority,  is  an  indication  of  the  tes- 
tator's intention  that  the  legatee  shall  at 
all  events  have  the  principal.  Boies  v.  Wil- 
cox, 40  Barb.  286. 

\Vhere  maintenance  generally  is  given, 
so  that  the  whole  interest  may  be  exhaust- 
ed, the  directed  appropriation  of  the  inter- 
est for  the  maintenance  of  the  legatee  will 
not  prevent  the  legacy  from  vesting.  Bay- 
ard v.  Atkins,  10  Pa.  1.5. 

A  provision  that  the  intermediate  in- 
come shall  be  employed  for  the  education 
and  support  of  the  legatee  during  minority 
is  persuasive  evidence  that  the  legacy  was 
intended  as  a  present  vested  gift.  Re  Pax- 
son. 

In  one  case — Pulsford  v.  Hunter,  3  Bro. 
Ch.  416  (subsequently  followed  in  Re  Ash- 
more,  L.  R.  9  Eq.  99,  39  L.  J.  Ch.  N.  S. 
202) — it  is  laid  down  that  maintenance  is 
not  equivalent  to  a  gift  of  interest  for  the 
purpose  of  vesting  a  legacy;  but  in  Fox  v. 
Fox,  L.  R.  19  Eq.  286,  Sir  G.  Jessel,  M.  R., 
said:  "I  cannot  help  thinking  there  is 
some  mistake  in  the  report  of  Pulsford  v. 
Hunter.  The  observations  in  the  judgment, 
as  reported,  seem  to  me  to  point  not,%o  a 
gift  of  the  interest  for  maintenance,  but 
to  a  gift  of  maintenance  out  of  the  inter- 
est, which  is  not  in  accordance  with  the 
terms  of  the  will  as  given  in  the  report. 
.  .  .  The  report  says  that  'the  Lord 
Chancellor  thought  that,'  however  it  might 
be  where  interest  was  given,  yet  that  the 
giving  maintenance  was  a  different  case, 
and  was  not  equivalent  to  giving  interest.' 
These  observations,  if  correctly  reported 
(which  I  doubt),  seem  to  me  to  pomt  to 
L.R.A.lOloC. 


the  distinction  taken  by  Lord  Cotteoham 
[in  Watson  v.  Hayes,  5  Myl.  &  C.  125,  9 
L.  J.  Ch.  X.  S.  49,  4  Jur.  186]  between  a 
gift  of  interest  to  be  applied  in  maintenance, 
and  a  gift  of  maintenance  apart  from  in- 
terest; but  if  this  be  not  the  true  mean- 
ing of  them,  then  I  think  they  are  over- 
ruled by  what  Lord  Cottenham  said  and 
by  the  current  of  modern  authorities." 

For  other  instances  in  which  a  gift  of 
the  income  for  maintenance  has  been  held 
to  vest  the  gift,  see  Re  Hart,  3  De  G.  &  J. 
202,  28  L.  J.  Oh.  N.  S.  7,  4  Jur.  K.  S.  1264, 
7  Week.  Rep.  28  (set  out  in  VIII.  i,  in- 
fra) ;  Hoath  v.  Hoath,  2  Bro.  Ch.  3  (set 
out  in  VIII.  f,  infra)  ;  Brennan  v.  Brennan 
[1894]  1  1.  R,  69  (set  out  in  VIII.  g,  in- 
fra). 

»*  James  v.  Wvnford,  1  Smale  &  G.  40, 
22  L.  J.  Ch.  N.  S"  450,  17  Jur.  17,  1  Week. 
Rep.  61. 

If  the  whole  of  the  income  of  a  Iegac7 
given  at  a  future  date  be  given  for  main- 
tenance until  the  time  fixed  for  payment, 
that  is  treated  as  a  gift  of  income,  and  the 
legacy  is  vested.  Re  Williams  11907]  1 
Ch.  180,  76  L.  J.  Ch.  N.  S.  41,  95  L.  T. 
X.  S.  759. 

M  A  discretionary  power  to  apply  the- 
whole  income,  or  so  much  as  the  trustees 
may  think  proper,  is  a  gift  of  the  whole  in- 
terest within  such  rule.  Fox  v.  Fox,  L.  R, 
19  Eq.  286,  23  Week.  Rep.  314. 

This  case  has  been  criticized  by  Korth,  J., 
in  Re  Wintle  [1896]  2  Ch.  711,  65  L.  J. 
Ch.  N.  S.  863,  75  L.  T.  N.  S.  207,  45  Week. 
Rep.  91,  as  laying  down  too  broad  a  rule; 
but  in  a  later  decision  by  the  court  of  ap- 
peal (Re  Tumey  [1899]  2  Ch.  739,  69  L.  J. 
Ch.  N.  S.  1,  48  W'eek.  Rep.  97,  81  L.  T. 
N.  S.  648),  Lindley,  il.  R.,  said  that  he 
was  by  no  means  satisfied  that  Fox  v.  Fox 
was  wrongfully  decided,  but  that  his  im- 
pression was  that  the  decision  therein  was 
very  good  sense  and  very  good  law ;  and  Sir 
F.  H.  Jeune  said  that  he  agreed  with  the 
view  taken  by  Jessel,  M.  R.,  that  there  was 
to  be  gathered  from  the  earlier  cases  a  gen- 
eral rule,  and  that  so  far,  therefore,  from 
thinking  that  Fox  v.  Fox  ought  to  be 
treated  as  overruled,  he  should  be  glad  to 
think  that  it  was  established  law. 

In  Re  Williams,  supra,  Neville,  J.,  ex- 
pressed a  doubt  as  to  whether  Re  Wintle 
and  Fox  v.  Fox,  supra,  can  stand  together. 

In  Re  Hume  [1912]  1  Ch.  «93,  81  L.  J. 
Ch.  X.  S.  3S2,  IOC  L.  T.  X.  S.  335,  56  Sol. 
Jo.  414,  it  is  said  that  it  is  possible  that 
a  direction  to  apply  tlie  intermediate  in- 
come, or  such  part  thereof  as  the  trustees 
may  think  proper,  for  the  maintenance  or 
benefit  of  the  beneficiary,  may  have  the  ef- 
fect to  vest  the  gift. 

If  there  is  a  clear  gift  of  the  entire  in- 
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Tiding  for  maintenance,  is  to  be  aocamulated 
for  the  benefit  of  the  legatee;  ■<  but  the 
case  is  otherwise  where  the  surplus  is  to 
be  accumulated  for  the  benefit  of  the  per- 
sons who  shall  ultimately  obtain  a  vested 
interest  in  the  property,  as  there  it  is  not 


evident  that  the  testator  means  tiie  legatee 
to  have  the  whole  of  the  income  in  one  form 
or  another.*' 

The  fact  that  in  a  case  in  which  payment 
is  postponed  beyond  minority,  a  direction 
to  apply  interest  to  the  benefit  of  the  legatee 


come  for  maintenance,  its  effect  in  vesting 
the  legacy  may  not  be  nullified  by  the  mere 
circumstance  that  there  is  a  discretion  in 
the  trustees  so  to  employ  less  than  the 
whole  income,  that  discretion  being  presum- 
ably for  the  benefit  of  the  object  of  the  gift. 
Wilson  V.  Kno.\,  Ir.  L.  R.  13  Eq.  349. 

It  is  not  material  that  the  amount  to 
be  expended  is  discretionary  with  the 
executors.  Gairdner  v.  Gairdner,  1  Ont. 
Re^.  184. 

Ihe  gift  of  such  sums  as  the  trustee 
should  think  fit  for  the  purpose  of  inter- 
mediate maintenance  is  a  circumstance 
tending  to  show  that  a  gift  is  vested.  Fel- 
ton  V.  Sawyer,  41  N.  H.  202. 

Where  the  testator  directs  so  much  of 
the  income  as  shall  be  necessary  to  be  ap- 
plied for  the  maintenance  of  the  beneficia- 
ries, such  provision  indicates  an  intention 
that  the  legacy  shall  vest  immediately. 
Safe  Deposit  &  T.  Co.  v.  Wood,  201  Pa. 
420,  50  Atl.  920. 

A  discretionary  power  to  apply  the 
wbole  income,  or  as  much  as  the  trustees 
may  think  proper,  is  equivalent  to  a  gift 
of  the  whole  estate,  within  the  rule  that  a 
gift  of  the  intermediate  use  indicates  an  in- 
tention to  vest  a  legacy  immediately. 
Rhode  Island  Hospital  Trust  Co.  v.  Noyes, 
26  R.  I.  323,  68  Atl.  990. 

For  other  instances^  see  Scotney  v.  Lomer, 
L.  R.  31  Ch.  Div.  380,  55  L.  J.  Ch.  N.  S. 
443,  54  L.  T.  N.  8.  194,  34  Week.  Rep. 
407  (set  -out  in  VIII.  1,  infra);  Eccles  v. 
Birkett,  4  De  G.  &  S.  105,  19  L.  J.  Ch. 
>r.  S.  280,  14  Jur.  800  (set  out  in  VIII. 
1,  infra) ;  Re  Williams  [19071  1  Ch.  180, 
76  L.  J.  Ch.  N.  S.  41,  95  L.  T.  N.  S.  759 
(set  out  in  VIII.  g,  infra). 

For  a  limitation  of  this  doctrine  sec  Re 
Hume  [1912]  1  Ch.  693,  81  L.  J.  Ch.  N.  S. 
•  382,  106  L.  T.  N.  S.  335,  66  Sol.  Jo.  414, 
'in  footnote  87,  infra. 

Contra. 

The  rule  that  a  gift  of  the  intermediate 
income  has  the  effect  to  vest  a  legacy  does 
not  apply  where  a  portion  only  of  the  in- 
come is  directed  to  be  applied  for  the  main- 
tenance of  the  legatee,  or  if  a  discretion 
is  given  to  the  trustees  as  to  the  amount 
to  be  applied.  Boulton  v.  Pilcher,  20  Eeav. 
633,  7  Jur.  N.  S.  767,  4  L.  T.  N.  S.  426, 
9  Week.  Rep.  626   (dictum). 

In  Re  Martin,  57  h.  T.  N.  S.  471,  it  was 
said,  obiter,  that  if  the  direction  to  apply 
income  for  maintenance  is  to  apply  the 
whole  or  such  part  as  the  trustees  may 
think  fit,  the  capital  is  not  vested. 

Fox  v.  Fox,  L.  R.  19  Eq.  286,  23  Week. 
Bep.  314,  was  doubted  by  Kay,  J.,  in  Re 
IVIartiti,  supra,  who  said  that  he  felt  great 
difficulty  in  following  that  decision  in  so 
far  as  it  held  that  a  gift  contained  in  a 
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direction  to  pay  and  divide  amongst  a  class 
at  a  specified  age,  followed  by  a  direction 
to  apply  the  whole  income  for  maintenance 
in  the  meantime,  is  vested,  and  not  the  less 
so  because  there  is  a  discretion  conferred 
upon  the  trustees  to  apply  less  than  the 
wTiole  income  for  that  purpose. 

In  Re  Wintle  [189C]  2  Ch.  711,  it  was 
held  by  North,  J.,  that  a  power  given  by 
will  to  trustees  to  apply  "the  whole  or 
such  part  as  tliey  .  .  .  shall  think  fit, 
of  the  annual  income  of  the  share  or  pre- 
sumptive share  of  any  of  my  children 
or  grandchlldreii  during  minority  for  or 
towards  his,  her,  or  their  education  or 
maintenance,"  did  not  vest  the  shares  of 
children  under  twenty-one,  on  the  ground 
that  it  could  not  be  said  that  the  testator 
intended  by  such  provision  to  give  the 
whole  of  the  income  to  the  legatees  in  every 
event. 

See  also  Re  Grimshaw,  L.  R.  11  Ch.  Div. 
406,  48  L.  J.  Ch.  N.  S.  399,  27  Week.  Rep. 
544  (set  out  in  VIII.  g,  infra). 

86  Where  ultimately  the  accumulated 
residue,  after  providing  for  maintenance, 
whatever  it  may  be,  is  to  go  to  the  same 
legatee,  then  the  whole  gift  is  vested.  Pear- 
son V.  Dolman,  L.  R.  3  Eq.  315,  36  L.  J.  Ch. 
N.  S.  258,  15  Week.  Rep.  120  (set  out  in 
VIII.  g,  infra). 

See  also  Stretch  v.  Watkins,  1  Madd.  Ch. 
253  (set  out  in  VIII.  s,  infra)  ;  Butler  v. 
Butler,  29  N.  S.  145  (set  out  in  VIII.  g, 
infra)  ;  Fraser  v.  Fraser,  1  New  Reports, 
430,  8  L.  T.  N.  S.  20  (set  out  in  111.  b, 
2,  supra) ;  Lowe  v.  Barnett,  38  Miss.  329 
(set  out  in  VIII.  «,  infra) ;  Smith  v.  Par- 
sons, 146  N.  Y.  116,  40  N.  E.  736  (set 
out  in  VIII.  g,  infra) ;  Re  Ranken,  101 
App.  Div.  189,  91  N.  Y.  Supp.  933  (affirmed 
without  opinion  in  182  N.  Y.  519,  74  N. 
E.  1124)    (set  out  in  VIII.  g,  infra). 

In  Goebel  v.  Wolf,  113  N.  Y.  405,  10  Am. 
St.  Rep.  464,  21  N.  E.  388,  the  fact  that 
the  testator  directed  the  income  to  be  ap- 
plied in  part  for  the  support  and  mainte- 
nance of  his  widow  and  minor  children,  and 
the  discharge  of  mortgages  on  the  property 
devised,  and  that  the  balance  should  be  in- 
vested for  the  benefit  of  the  ultimate  bene- 
ficiaries, was  regarded  as  a  circumstance 
indicative  of  his  intention  to  give  them  im- 
mediate vested  interests. 

*?  The  creation  in  trustees  of  a  mere  dis- 
cretionary power  to  apply  the  income  of  an 
expectant  share  for  the  maintenance  or 
benefit  of  the  beneficiary,  with  a  direction 
to  accumulate  the  income  not  so  applied  for 
the  benefit  of  the  persons  who  ultimately 
obtain  a  vested  interest  in  the  share  in 
question,  will  not  vest  a  gift  originally 
given  upon  attaining  a  specified  age,  as  the 
donor  is  evidently  contemplating  not  that 
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extends  only  to  the  minority,  will  not  pre- 
clude the  inference  therefrom  of  an  inten- 
tion to  vest  the  capital,  where  there  is 
nothing  in  the  will  to  prevent  the  implica- 
tion, from  such  direction,  of  a  gift  of  the 
benefit  or  enjoyment  of  the  interest  during 
the  whole  interim.** 

Two  reasons  are  given  for  the  rule  that 
the  gift  of  the  Intermediate  interest  is 
indicative  of  an  intention  to  postpone  pos- 


session only,  and  not  the  vesting.  One  is, 
that  for  the  purpose  of  the  interest  there 
must  be  an  immediate  separation  of  the 
l^acy  from  the  bulk  of  the  estate,**  thereby 
bringing  the  case  within  an  exception  else- 
where discussed  (III.  j,  infra) ;  but  a  more 
logical  reason  is  that  the  right  to  the  whole 
of  the  income  from  the  fund  is  equivalent 
to  a  gift  of  the  fund  from  which  such  in- 
come is  derived.** 


the  beneficiary  will  in  some  form  or  other 
enjoy  the  intermediate  income,  but  that  he 
will  not  so  enjoy  it  unless  the  discretionary 
power  be  exercised.  Re  Hume  [1912]  1  Ch. 
693,  81  L.  J.  Ch.  N.  S.  382,  106  L.  T.  N.  S. 
335,  56  Sol.  Jo.  414. 

In  Wilson  v.  Knox,  Ir.  L.  R.  13  Eq.  349, 
where  testator  bequeathed  to  each  of  his 
children,  naming  them,  "who  being  sons 
shall  attain  the  age  of  twentjr-one  years, 
and  being  daughters  shall  attain  that  age 
or  marry  under  that  age  with  the  consent 
of  her  guardians  or  guardian,  the  sum  of 
flOOO,"  further  declaring  that  the  trustees 
should  during  the  minority  or  respective 
minorities  of  any  of  the  sons,  or  mmority 
and  discoverture  of  any  of  the  daughters, 
"apply  the  whole  or  such  part  as  they  or  he 
shall  think  fit  of  the  interest,  dividends, 
and  income  of  the  share  or  legacy,  and  the 
rents  and  profits  of  any  real  estate  or  chat- 
tels real  to  which  any  of  my  said  children 
shall  for  the  time  being  be  respectively  en- 
titled in  expectancy  or  in  possession  under 
the  trusts  and  limitations  hereinbefore  de- 
clared and  contained,  for'  or  towards  his 
or  her  maintenance  or  education,  .  .  . 
and  shall  during  such  minority  or  respective 
minorities  .  .  .  and  discovertures  .  .  . 
accumulate  all  the  residue  (if  any)  of  the 
same  interest,  dividends,  income,  and  rents 
and  profits  .  .  .  for  the  benefit  of  the 
person  or  persons  who  under  the  trusts 
herein  contained  shall  be  or  become  en- 
titled to  the  principal  fund  or  heredita- 
ments from  which  same  respectively  shall 
have  proceeded," — it  was  held  that,  though 
there  was  power  in  the  trustees  to  apply 
the  entire  intermediate  income  for  mainte- 
nance or  education,  the  whole  intermediate 
income  could  not  be  said  to  have  been  given 
to  the  legatees  so  as  to  vest  the  principal. 
■  ••*D«m«B  V.  Fisher,  5  Beav.  201,  11  L.  J. 
Ch.  N.  S.  338,  6  Jur.  248. 

The  word  "minority"  may  mean  the  pe- 
riod during  which  the  testator  has  kept  the 
legatee  out  of  the  full  control  of  the  prop- 
erty, and  if  the  whole  tenor  of  the  will  be 
such  as  clearly  to  indicate  that  the  word 
is  used  in  such  a  sense,  the  court  can  let 
the  testator  be  the  expounder  of  his  own 
words.  Maddison  v.  Chapman,  4  Kay  &  3. 
709. 

But  in  Thomas  v.  Wilberforce,  81  Beav. 
299,  it  was  held  that  the  construction  of 
the  gift  as  contingent  was  not  to  be  varied 
by  a  power  to  apply  such  part  of  the  in- 
come as  the  executors  should  think  fit  to 
maintenance  during  minority,  leaving  a 
gap  between  twenty-one  and  the  time  when 
L.K.A.1915C. 


the  legatees  should  attain,  the  age  descrip- 
tive of  the  class  entitled  to  the  legacv. 

»9Vawdry  v.  Geddes,  1  Russ.  &  M.  203, 
Tamlyn,  361,  8  L.  J.  Ch.  63:  Saunders  v. 
Vautier,  Craig  &  Ph.  240,  10  L.  J.  Ch. 
N.  S.  354. 

•*  A  legacy  of  personal  estate  made  pay- 
able at  a  future  time  or  upon  the  happen- 
ing of  some  event,  in  terms  which,  if  they 
stood  alone,  would  undoubtedly  render  the 
legacy  contingent,  may  be  construed  as 
vested  if  there  is,  as  part  of  the  same  gift, 
a  bequest  of  the  interest  in  the  meantime. 
This  depends  on  the  same  principle  by  vir- 
tue of  whicli  an  absolute  gift  of  the  income 
of  personal  estate  is  .held  to  pass  the 
corpus.  If  the  entire  income  is  disposed 
of,  there  can  be  no  further  beneficial  owner- 
ship of  the  fund  in  anvone  else.  Wilson  v. 
Knox,  Ir.  L.  R.  13  Eq!  349. 

"This,"  says  Parker,  J.,  in  discussing  the 
rule  in  Re  Hume  [1912]  1  Ch.  693,  "is  not 
unreasonable,  for  the  donor  evidently  con- 
templates that  the  beneficiary  will  tal^e  the 
income  till  the  specified  age  be  attained, 
and  the  corpus  when  such  age  is  attiined. 
In  other  words,  that  he  will  ultimately  take 
the  whole  subject-matter  of  the  gift,  both 
principal  and  income." 

Although  there  is  no  gift  of  the  l^- 
acy  previous  to  the  period  appointed  for 
its  payment,  yet  if  the  intermediate  inter- 
est be  given  to  the  legatee,  or  to  be  used 
for  his  benefit,  such  circumstance  will  oper- 
ate to  vest  the  legacy;  for  the  reason  that, 
as  the  whole  interest  is  given  cither  in  one 
way  or  the  other  for  the  benefit  of  the  lega- 
tee, it  could  not  have  been  the  intention 
of  the  testator  to  have  made  the  absolute 
interest  in  the  legatee  contingent. .  Nixon 
v.  Robbins,  24  Ala.  663. 

The  doctrine  that  a  gift  of  interest  in  the 
meantime  will  vest  the  principal  appears 
to  be  founded  upon  the  idea  that  the  gift 
of  interest  eo  nomine  is  difficult  to  be  rec- 
onciled with  a  suspension  of  the  vesting, 
because  interest  is  a  premium  or  compensa- 
tion for  the  forl>earance  of  principal  to 
which  it  supposes  a  title.  It  is  a  very  plain 
inference  from  this  assigned  reason  of  the 
exception,  that  it  can  only  apply  where  the 
whole  interest  is  given  during  the  delay  of 
payment.  If  any  part  of  it  is  diverted  to 
purposes  other  than  the  benefit  of  the  lega- 
tees, that  is  treating  the  principal  as  not 
belonging  to '  them,  but  remaining  in  the 
estate  as  a  source  of  income  for  the  bene- 
fit of  the  estate.  Smith  v.  Edwards,  88 
N.  Y.  92. 
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The  latter  reason  precludes  the  applica- 
tion of  the  rule  where  a  portion  only  of 
the  income  is  given.'l  The  statement  to  be 
found  in  some  of  the  American  cases  to  the 
effect  that  the  fact  that  the  nhole  of  the 
income  is  not  given  only  decreases  the  force 
of  the  inference,M  seems  to  have  been  due 
to  a  want  of  understanding  of  the  basis  of 
the  rule. 

Whei'e  the  testator  has  dealt  with  the 


income,  not  as  an  incident  of  the  pivperty 
or  fund,  but  as  a  separate  and  independent 
subject  of  gift,  there  is  no  ground  for  the 
presumption  tliat'his  intention  was  to  post- 
pone payment  only,  and  not  the  vesting.** 
In  order  to  have  that  effect,  the  gift  of 
income  must  be  a  gift  of  the  income  of  the 
very  fund  dealt  with.M  It  has,  therefore, 
l}een  a  question  in  several  cases  set  out  in 
the  footnote  below,**  whether  the  gift  of 


»i  See  footnote  99,  infra. 

M  Where  a  portion  of  the  income  is  given 
for  the  benefit  of  the  legatee,  especially  in 
the  discretion  of  the  trustees,  it  affords  a 
less  conclusive  ground  of  inference  in  favor 
of  the  legacy  vesting,  but  still  one  of  very 
considerable  weight.  Kelly  v.  Dike,  8  R.  I. 
436  (set  out  in  VIII.  q,  infra)  ;  Hersey  v. 
Purington,  96  Me.  166,  51  Atl.  865  (set  out 
in  VI II.  d,  infra). 

For  an  instance  in  which  a  gift  of  two 
thirds  of  the  income  was  held  to  indicate 
vesting,  see  Sterling  v.  Ives,  78  Conn.  498, 
62  Atl.  948,  set  out  in  VIII.  j,  infra. 

M  Where  there  ia  one  gift  of  corpus  and 
income  as  parte  of  the  whole,  a  gift  other- 
wise contingent  will  be  vested,  but  where 
there  are  separate  gifts,  one  of  capital  and 
one  of  income,  not  necessarily  going  to- 
gether, the  gift  will  not  be  deemed  vested. 
JBrennan  v.  Urennan  [1894]  1  I.  R.  69. 

When  maintenance  ia  given,  questions 
arise  whether  it  is  a  distinct  gift,  or  mere- 
ly a  direction  as  to  the  application  of  the 
interest;  and  if  it  is  a  distinct  gift,  it  has 
no  effect  upon  the  question  of  the  vesting 
of  the  legacy.  Watson  v.  Hayes,  5  Myl. 
&  C.  125,  9  L.  J.  Ch.  N.  S.  49,  4  Jur.  186. 

Where  the  gift  of  interest  or  mainte- 
nance is  distinct,  and  the  direction  is  to  pa^ 
or  transfer  the  principal  sum  at  the  speci- 
fied age  or  upon  the  condition  named,  the 
legacj'  is  contingent.  Provenchere's  Appeal, 
67  Pa.  463. 

Witcre  the  interest  alone  is  the  subject 
of  the  gift  up  to  a  particular  time,  and  the 
principal  is  then  for  the  first  time  given, 
the  prior  gift  of  interest  or  dividends  will 
not  vest  the  capital.  Spencer  v.  Wilson, 
Jj.  R.  16  Eq.  501,  42  L.  J.  Ch.  N.  S.  754, 
29  L.  T.  N.  S.  19. 

In  Re  Bunn,  L.  R.  16  Ch.  Div.  47,  Jessel, 
M.  R.,  quoted  with  approval  the  following 
passage  from  Theobald,  Wills :  "It  makes  no 
difference  whether  the  interest  is  first  given 
up  to  a  given  time,  and  then  the  principal, 
or  vice  versa,  at  any  rate,  if  the  age  fixed 
is  either  twenty-one  or  some  later  age,  but 
such  as  to  indicate  that  the  testator  has 
fixed  upon  it  only  from  the  probable  in- 
capacity of  the  legatees  to  manage  their 
property  satisfactorily  earlier."  But  in  Re 
Wrev,  t.  R.  30  Ch.  Div.  507,  54  L.  J.  Ch. 
N.-  S.  1098,  53  L.  T.  N.  S.  334,  Kay,  J.,  ad- 
verted to  this  passage,  and  said  that  if  the 
Srincipal  of  the  cases  was  that  the  age 
xed  must  be  such  as  to  indicate  that  the 
testator  fixed  upon  it  only  from  the  prob- 
able incapacity  of  the  legatees  'to  manage 
their  property  satisfactorily  earlier,  the 
XI.R.A.1915C. 


distinction  was  one  with  which  he  was  not 
familiar,  and  which  he  did  not  know  to 
have  been  drawn  in  any  other  case. 

94  A  direction  for  maintenance,  followed 
or  preceded  by  gift  of  the  fund  at  a  future 
date  or  on  a  contingency,  will  not  have  the 
effect  to  accelerate  vesting,  unless  it 
amounts  to  a  gift  of  the  interest  or  in- 
come of  the  very  fund  dealt  with,  and  of 
the  whole  interest  or  income.  Wilson  v. 
Knox,  Ir.  L.  R.  13  Eq.  349. 

See  also  cases  cited  in  note  102,  infra. 

W  In  Watson  v.  Hayes,  9  Sim.  500,  testa- 
tor directed  that  his  executors  should  pay 
£25  per  annum  for  the  maintenance  and 
education  of  his  daughter  Sophia  till  she 
should  attain  twenty-one  or  be  married, 
"when  my  said  executors  are  hereby  re- 
quired to  pay  to  Sophia  the  clear  sum  of 
£500  to  and  for  her  own  use  and  benefit." 
The  Vice  Chancellor  held  that  as  the  £25 
directed  to  be  applied  for  the  daughter's 
maintenance  and  education  might  fairly  be 
regarded  as  intended  to  be  the  interest  of 
the  £500  which  was  directed  to  be  paid  to 
her  on  her  attaining  twenty-one  or  being 
married,  the  legacy  was  vested;  but  upon 
appeal  the  Lord  Chancellor  held  (5  Myl.  & 
C.  126,  9  L.  J.  Ch.  N.  S.  49,  4  Jur.  186) 
that  though  it  was  probable  that  the  tes- 
tator fixed  upon  the  sum  of  £25  per  annum 
as  interest  at  5  per  cent  upon  the  £500, 
it  clearly  was  not  given  as  interest  upon 
that  gum,  and  could  not  be  considered  such 
so  as  to  effect  the  vesting  of  the  legacy. 

In  Spencer  v.  Wilson,  L.  R.  16  Eq.  501, 
42  L.  J.  Ch.  N.  S.  754,  29  L.  T.  K.  S.  19, 
testator  gave  real  and  personal  property 
upon  trust  to  convert  into  money  and  to 
pay  thereout  various  annuities,  including 
annuities  to  his  three  sisters,  and,  upon  the 
death  of  either  of  his  said  sisters,  upon 
trust  to  pay  and  divide  the  said  legacies 
or  shares,  or  the  securities  on  which  the 
same  might  be  invested,  unto  his  four  nat- 
ural children,  naming  them,  or  such  of 
them  as  might  be  then  living,  as  they 
should  attain  their  respective  majorities, 
or,  being  a  daughter,  should  attain  that  age 
or  marry.  He  further  directed  that  the 
residue  should  be  held  in  trust  to  pay  or 
apply  the  annual  income  for  the  benefit  of 
his  said  four  children,  as  the  trustees 
should  think  proper,  until  they  respective- 
ly should  attain  the  age  of  twenty-one 
years,  and  when  they  should  attain  that 
age,  or,  being  a  daughter,  should  attain 
that  age  or  marry,  upon  trust  to  pay  or 
transfer  the  said  residue  or  the  securities 
whereon  the  same  should  be  invested  unto 


Digitized  by 


Google 


1044 


NOTE  TO  SHACKLEY  v.  HOMER. 


intermediate  income  for  maintenance  was  I  ie  found  only  in  a  direction  to  pay  and  di- 
to  be  considered  a  separate  «[nd  distinct  |  vide  docs  not  put  the  gift  of  income  on  the 
gift.     The  fact  that  the  gift  of  the  legacy  I  footing  of  a  separate  gift.M    But  the  fact 


the  said  four  children,  in  equal  shares  and  | 
proportions,  as  tenants  in  common.  It  was 
lield  that  the  capital  being  the  subject  of 
one  gift  and  the  income  of  another,  the 
direction  to  apply  income  to  maintenance 
did  not  have  the  effect  to  vest  the  legacies 
in  the  children. 

In  Re  Ashmore,  L.  R.  9  Eq.  99,  39  L.  J. 
Ch.  K.  S.  202,  tcstatri.\  bequeathed  her  re- 
siduary personal  estate  upon  trust,  after 
the  decease  of  her  daughter,  to  assign,  trans- 
fer, and  pay  it  unto  and  equally  between 
such  of  her  four  grandchildren  (naming 
them)  as  should  be  living  at  the  decease 
of  her  daughter,  and  as  should  then  have 
attained  or  should  thereafter  live  to  at- 
tain the  age  of  twent^'-one  years,  and  in 
the  meantime  to  apply  the  dividends  and 
annual  proceeds  of  the  share  or  shares  of 
such  of  them  as  should  be  under  the  age  of 
twenty-one  years,  or  'so  much  thereof  as 
might  be  necessary,  in  or  towards  his,  her, 
or  their  maintenance  and  education.  She 
further  provided  tliat  in  case  any  of  said 
four  grandchildren  should  die  in  their 
mother's  lifetime  leaving  lawful  issue,  the 
share  of  the  one  so  dying  should  be  assigned 
and  transferred  to  such  issue  on  attaining 
the  age  of  twenty-one  years,  the  dividends 
and  proceeds  thereof  in  the  meantime  to 
be  applied  in  or  towards  tlieir  maintenance 
and  education.  Sir  VV.  M.  James,  V'.  C,  al- 
.  though  saying  that  his  first  impression  was 
that  the  children  took  vested  interests,  con- 
sidered himself  bound  by  the  case  of  Pula- 
ford  V.  Hunter,  3  Bro.  Ch.  410  (set. forth 
in  note  83),  to  hold  that  the  interests  of 
such  of  the  issue  of  the  grandchild  as  died 
under  twenty-one  did  not  vest  at  the  death 
of  their  parent,  but  vested  only  upon  at- 
taining twenty-one,  on  the  ground  that  the 
giving  of  maintenance  was  not  equivalent 
to  giving  interest.  He  further  suggested 
that  the  decision  might  be  sustained  by 
another  consideration,  namely,  that  the 
gift  was  not  of  a  separate  sbaro  to  each 
of  the  issue  on  attaining  twenty-one,  with 
a  gift  of  the  dividends  and  proceeds  there- 
of in  the  meantime  to  be  applied  in  main- 
tenance, but  a  gift  of  a  fund  to  each  of 
tlie  issue  on  attaining  twenty-one  in  equal 
sliares  and  proportions,  and  a  gift  of  the 
dividends  and  interest  in  the  meantime. 
But  in  Fox  v.  Fox,  L.  R.  19  Eq.  286,  23 
Week.  Rep.  314,  Sir  G.  Jessel,  M.  R.,  dis- 
sented from  the  foregoing  decision,  expres- 
sing the  opinion  that  there  must  be  some 
mistake  in  the  report  of  Pulsford  v.  Hunter, 
and  that  the  distinction  suggested  between 
a  gift  of  a  separate  share  to  each  of  the 
children  on  attaining  twenty-one^  with  a 
gift  of  the  income  in  the  meantime  for 
maintenance,  and  a  gift  of  a  fund  to  each 
of  the  children  on  attaining  twenty-one  in 
equal  shares,  with  a  gift  of  interest  in  the 
meantime,  was  much  too  fine  to  be  relied 
on. 
L.R.A.1915C. 


In  Seabrook  v.  Seabrook,  HcMuU.  Eq. 
201,  where  testator,  who  had  directed  that 
his  lands  and  negroes  be  kept  together  un- 
til his  youngest  child  should  reach  the  full 
age  of  twenty-one  years,  when  they  were 
to  be  divided  into  five  equal  shares  among 
his  five  children,  and  who  had  given,  de- 
vised, and  bequeathed  one  of  the  said  shares 
to  each  of  the  said  children  as  they  should 
respectively  attain  the  full  age  of  twenty- 
one  years,  directed  that  the  income  of  the 
shares  of  those  under  age  should  fall  in- 
to and  form  a  part  of  the  residuary  estate, 
and  that  each  child  during  minority  should 
receive  "only  a  proper  education  and  a  rea- 
sonable maintenance  and  support  out  of 
the  income  of  the  said  estate,  it  was  held 
that  the  provision  for  education  and  main- 
tenance had  no  connection  with  the  income 
of  the  share  of  each  child,  but  was  a  dis- 
tinct gift  out  of  a  general  fund,  and  there- 
fore could  not  have  the  effect  to  vest  the 
gift  of  personalty. 

A  gift  of  dividends  of  stock  Is  not  suffi- 
cient to  vest  a  gift  of  the  stock  contained 
only  in  the  direction  for  payment  upon  the 
legatee's  attaining  a  specified  age,  divi- 
dends being  always  a  distinct  subject  of 
legacy.  Batsford  v.  Kebbell,  3  Ves.  Jr. 
363,  4  Revised  Rep.  lo.  But  in  James  v. 
Wynford,  1  Smale  &  G.  40,  22  L.  J.  Ch.  X. 
S.  450,  17  Jur.  17,  1  Week.  Rep.  61,  the 
case  of  Batsford  v.  Kebbell,  supra,  is  spok- 
en of  as  one  difficult  to  reconcile  with  the 
established  principle. 

In  Re  Peek,  L.  R.  16  Eq.  221,  42  L.  J. 
Ch.  N.  S.  422,  21  Week.  Rep.  820,  Sir  R. 
Malins,  V.  C,  ssiid  with  reference  to  Bats- 
ford V.  Kebbell,  supra,  and  Watson  v. 
Hayes,  5  Myl.  &  C.  125,  9  L.  J.  Ch.  N.  S. 
49,  4  Jur.  186,  that  in  them  there  was  no 
gift  of  corpus  till  the  time  of  payment. 

On  the  other  hand,  in  Butler  v.  Butler, 
29  N.  S.  145,  where  testator  directed  his 
executors  to  invest  a  sum  of  money,  and 
to  pay  the  income  therefrom  to  and  for 
the  use  and  benefit  of  his  son  "until  he 
shall  have  arrived  at  the  full  age  of  twenty- 
eight  years,  and  upon  his  attaining  said 
age  to  pay  said  sum  and  its  accumulations 
and  unapplied  income,  if  any,  or  deliver 
the  securities  representing  the  same  to 
him,"  it  was  held  that  the  gift  of  the  in- 
come and  the  gift  of  the  corpus  were  not 
two  separate  gifts  so  as  to  preclude  the 
operation  of  the  rule  that  a  gift  of  inter- 
mediate income  has  the  effect  to  vest  the 
legacy. 

A  direction  that  a  legacy  shall  carry  in- 
terest does  not  amount  to  a  gift  of  inter- 
est distinct  from  the  gift  of  principal.  Re 
Hart,  3  De  G.  &  J.  202,  28  L.  J.  Ch.  N.  S. 
7,  4  Jur.  N.  S.  1264,  7  Week.  Rep.  28. 

»«See  Parker  v.  Golding,  18  Sim.  418, 
set  out  in  VIII.  n,  infra. 
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that  the  gift  of  the  intermediate  income  is 
i!ubje*t  to  forfeiture  in  event  of  an  attempt 
to  alien  or  anticipate  shows  it  to  be  an 
independent  disposition;  *7  as  does  an  in- 
terval or  gap  separating  the  gift  of  the 
income  from  the  principal.WH  The  gift  of 
an  annuity  in  the  meantime,**  or  of  main- 
tenance out  of,  but  not  to  the  extent  of, 


the  intermediate  income,W  or  out  of  a  gen- 
eral fund.loo  is  clearly  a  gift  wholly  distinct 
from  the  disposition  of  the  principal,  and 
will  not  accelerate  vesting.  For  instances 
in  which  there  has  been  held  to  be  a  gift 
of  interest  for  maintenance,  and  not  mere- 
ly a  gift  of  maintenance  out  of  interest,  see 
footnote.ioi 


«T  See  Pearson  v.  Dolman,  L.  R.  3  Eq. 
315,  36  L.  J.  Ch.  N.  S.  258,  15  Week.  Rep. 
120,  set  out  in  VIII.  g,  infra. 

WV4  In  Pearson  v.  Dolman,  supra,  it  is 
aaid  that  where  the  principal  is  given  at 
a  distant  epoch,  and  the  whole  income  is 
given  in  the  meantime,  the  court,  leaning 
in  favor  of  vesting,  will  say  that  the  whole 
thing  is  given;  but  if  there  occurs  an  in- 
terval or  gap  which  separates  the  gift  of 
the  income  from  the  principal,  it  is  not 
vested;  and  it  is  suggested  that  some, 
though  perhaps  not  all,  of  the  cases  may  be 
reconciled  on  this  theory. 

M  Pleasonton's  Appeal,  M  Pa.  362. 

99  Where  a  legacy  is  given  payable  at  a 
future  date,  and  something  is  given  out 
of  income  for  maintenance,  not  necessarily 
exhausting  the  income,  such  gift  in  not  suf- 
ficient to  make  the  legacy  vest.  Re  Win- 
tie  [1800]  2  Ch.  711,  05  L.  J.  Ch.  N.  S. 
863,  75  h.  T.  N.  S.  207,  45  Week.  Rep.  91. 

A  gift  of  maintenance  out  of  the  inter- 
est of  a  legacy  does  not  show  tlie  legacy  to 
be  vested,  but  a  gift  of  the  whole  interest 
for  that  purpose  does.  Gairdner  v.  Gaird- 
ner,  1  Out.  Rep.  184. 

A  provision  for  maintenance  out  of  the 
intermediate  income  of  children,  which  de- 
scribes them  as  entitled  to  the  income  "in 
expectancy,"  will  not  operate  to  vest  the 
gift.  Dowar  v.  Erooke,  L.  R.  14  Ch.  Div. 
629,  49  L.  J.  Ch.  N.  S.  374,  28  Week.  Rep. 
613. 

A  provision  for  maintenance  will  not 
bring  the  case  within  tliat  exception  to  the 
general  principle  which  is  founded  on  a 
gift  of  the  intermediate  interest  or  profit 
to  the  same  legatee  to  whom  the  future 
legacy  of  the  capital  is  given.  That  ex- 
ception does  not  apply  if  the  maintenance 
is  not  to  absorb  the  whole  amount  of  the 
profit,  or  if  it  be  not  restricted  to  that  as 
the  only  fund.  Anderson  v.  i'elton,  36  K. 
C.   (1  Ired.  Eq.)  65. 

100  Where  the  testator  gives  interest  in 
the  meantime,  he  gives  a  property  in  the 
principal,  unless  there  be  something  on  the 
face  of  the  will  to  prevent  its  having  such 
operation.  But  where  maintenance  is  di- 
rected in  the  interim,  it  does  not  produce 
the  effect  of  vesting  the  l^acy,  because  it 
does  not  arise  out  of  the  principal,  and 
has  no  necessary  connection  therewith. 
Lemonnier  v.  Oodfroid,  6  Harr.  &  J.  472. 

Where  there  is  no  severance  of  the  lega- 
cy from  the  rest  of  the  estate,  and  no  ap- 
propriation of  the  interest  to  the  separate 
benefit  of  the  legatee,  but  the  whole  estate 
is  vested  in  the  hands  of  trustees,  and  the 
legatee  is  to  receive  not  the  interest  of  his 
L.R.A.1915C. 


legacy,  but  a  maintenance  and  education 
from  the  general  fund  of  the  estate  in  com- 
mon with  others,  such  a  disposition  of  the 
estate  can  raise  no  presumption  of  an  in- 
tention on  the  part  of  the  testator  that 
the  legacy  shall  vest  immediately.  Gi£ford 
T.  Thorn,  9  N.  J.  Eq.  702. 

101  In  Brennan  v.  Brennan  [1894]  1  I. 
R.  69,  where  testator  directed  his  execu- 
tors to  invest  for  the  maintenance  and  edu- 
cation of  his  children  during  their  minori- 
ties, or  if  girls,  until  their  marriage,  all 
the  moneys  to  which  they  might  respective- 
ly be  entitled  under  his  wilt  it  was  held 
that  there  was  a  gift  of  interest  for  main- 
tenance, and  not  for  maintenance  out  of 
interest. 

In  Hanson  v.  Graham,  6  Ves.  Jr.  230, 
where  testator  gave  to  the  three  children 
of  his  daughter  £500  apiece  of  4  per  cent 
consolidated  bank  annuities,  when  they 
should  respectively  attain  their  ages  of 
twenty-one  or  day  or  days  of  marriage, 
which  should  first  happen,  provided  it  was 
with  consent  of  his  executors  and  trustees 
as  therein  mentioned,  and  further  declared 
that  the  interest  of  said  legacies  should  be 
laid  out  for  the  benefit  of  his  grandchildren 
till  they  should  attain  their  respective  ages 
of  twenty-one  years  or  day  or  days  of  mar- 
riage, it  was  contended  on  the  one  hand 
that  the  legatees  were  entitled  because  in- 
terest was  given,  and  that  they  came  with- 
in the  established  rule  that  though  such 
words  are  used  as  would  not  have  vested 
the  legacy,  yet  the  circumstance  of  giving 
interest  is  an  indication  of  intention  de- 
noting that  the  testator  meant  the  whole 
legacy  to  belong  to  the  legatee.  On  the 
other  side  it  was  contended  that  the  inter- 
est was  not  so  given  as  to  bring  it  within 
the  general  rule,  but  what  was  given  was 
more  like  maintenance.  The  Master  of  the 
Rolls  said:  "It  is  true,  it  has  been  held 
that  has  not  the  same  effect  as  giving  inter-  ' 
est,  upon  this  principle,  that  nothing  more 
than  a  maintenance  can  be  called  for,  what 
can  be  shown  to  be  necessary  for  mainte- 
nance, however  large  the  interest  may  be; 
and  therefore  what  is  not  taken  out  of  the 
fund  for  maintenance  must  follow  the  fate 
of  the  principal,  whatever  that  may  be. 
But  by  this  will  it  is  clear  the  whole  inter- 
est is  given.  Can  there  be  any  doubt  that 
in  this  case  all  the  interest  became,  as  it 
fell  due,  the  absolute  property  of  these  in- 
fants, as  separated  altogether  from  the 
residue?  All  that  is  left  to  the  trustees 
is  to  determine  in  what  manner  it  may  be 
best  employed.  It  is  not  merely  so  much 
of  the  interest  as  shall  be  necessary  for 
the  maintenance,  but  the  interest  entirely. 
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The  rule  that  a  gift  of  intermediate  in-  |  have  the   income  of  his  or  her  expectant 


come  will  operate  to  vest  a  legacy  does  not 
apply  where  the  income  is  given  as  a  com- 
mon fund  toward  the  maintenance  and  edu- 
cation of  a  class;  108  but  the  contrary  is  the 
case  where  each  member  of  the  class  is  to 


share.103  For  instances  in  which  the  gift 
has  been  held  to  be  of  the  latter  character, 
see  footnote.!** 

The  rule  in  question  has  occasionally  been 
applied  in  cases  involving  devises  of  real 


separated  from  the  principal.  It  is  there- 
fore the  simple  case  of  interest." 

IM  Re  Hunter,  L.  R.  1  Eq.  295. 

Where  the  gift  is  of  an  entire  fund  pay- 
able to  a  class  of  persons  equally  on  their 
attaining  a  certain  age,  a  direction  to  ap- 
ply the  income  of  the  whole  fund  in  the 
meantime  for  their  maintenance  will  not 
create  a  vested  interest  in  a  member  of 
the  class  who  does  not  attain  that  age.  Re 
Mervin  [1891]  3  Ch.  197,  60  L.  J.  Ch.  N. 
S.  671.  65  L.  T.  N.  S.  186,  39  Week.  Rep. 
697;  see  also  dictum  of  Jessel,  M.  R.,  in 
Re  Parker,  L.  R.  16  Ch.  Div.  44,  to  the 
same  effect. 

In  Re  Ashmore,  L.  R.  9  Eq.  99,  39  L.  J. 
Ch.  N.  S.  202,  James,  V.  C,  suggested 
that  there  might  be  a  distinction  between 
a  gift  of  a  separate  share  to  each  of  the 
children  on  attaining  twenty-one,  with  a 
gift  of  the  income  in  the  meantime  for 
maintenance,  and  a  gift  of  the  fund  to  each 
of  the  children  on  attaining  twenty-one  in 
equal  shares,  with  a  gift  of  interest  in 
the  meantime.  But  in  Fo.\  v.  Fox,  L.  R. 
19  Eq.  286,  23  Week.  Rep.  314,  Jessel,  M. 
R.,  said  that  he  could  find  no  such  distinc- 
tion taken  in  any  other  case,  and  that  it 
seemed  to  him  to  be  much  too  line  to  be 
relied  on. 

W^here  the  gift  of  the  intermediate  in- 
come is  to  members  of  a  class  per  ttirpea, 
and  the  principal  is  to  be  divided  between 
them  per  capita,  they  do  not  take  the  in- 
come and  principal  in  the  same  right  so 
as  to  vest  the  legacy.  Kountz's  Estate, 
213  Pa.  390,  3  L.R.A.(N.S.)  639,  62  Atl. 
1103,  5  Ann.  Cas.  427. 

In  Re  Martin,  67  L.  T.  X.  S.  471,  testa- 
trix devised  and  bequeathed  real  and  per- 
sonal estate  upon  trust  for  sale  and  con- 
version, 'and,  after  payment  of  debts  and 
legacies,  upon  trust  to  divide  the  residue 
of  the  income  of  her  personal  estate  and 
the  rents  of  her  real  estate  until  sold  into 
nine  equal  shares,  one  of  which  she  dis- 
posed of  in  the  following  manner:  "As 
to  one  equal  ninth  part  or  share  of  the 
said  dividends,  rents,  and  interests  upon 
trust  to  pay  and  apply  the  same  for  and 
towards  the  maintenance  and  education  of" 
certain  named  persons,  the  children  of  a 
deceased  nephew,  "and  as  and  when  they 
should  respectively  attain  the  ages  of  twen- 
ty-one years,  upon  trust  to  pay  to  them 
in  equal  shares  one  equal  ninth  part  or 
share  of  the  principal  moneys  and  the  divi- 
dends and  interest  which  might  accrue  due 
thereon."  It  was  held  that  as  it  was  not 
the  income  of  each  particular  share,  but 
one  ninth  of  the  income  of  the  whole  es- 
tate which  was  to  be  applied  for  the  main- 
tenance of  the  children,  and  there  was  no 
direction  to  pay  them  each  a  separate  fund, 
L.R.A.1915C. 


but  merely  to  apportion  one  ninth  of  the 
whole  capital  among  them,  it  was  not  so 
clearly  a  gift  of  the  income  of  the  particu- 
lar share  of  the  person  who  attains  twenty- 
one  to  him  as  would  suffice  to  vest  the 
shares. 

In  Re  Morris,  33  Week.  Rep.  895,  where 
testatrix  gave  her  residuary  real  and  per- 
sonal estate  to  a  trustee  upon  trust  to  sell 
and  invest,  "and  to  apply  the  income  aris- 
ing therefrom  for  or  towards  the  mainte- 
nance and  education  of  her  two  children 
[naming  them]  until  they  shall  respective- 
ly attain  the  age  of  twenty-one  years,  and 
then  to  divide  the  trust  funds  equally  be- 
tween them  as  tenants  in  common,"  it  was 
held  that  while  there  was  a  gift  to  the 
trustee  of  the  income  to  be  applied  for  the 
maintenance  and  education  of  the  children, 
there  was  no  division  of  the  income  equally 
between  the  two,  and  no  gift  of  any  speci- 
fied part  of  the  income  to  either  child  so 
as  to  vest  the  gift  of  the  corpus,  which 
was  to  take  effect  only  when  the  children 
should    respectively    attain    twenty-one. 

108  Re  Hume  [1912]  1  Ch.  693,  81  L.  J. 
Ch.  N.  S.  382,  106  L.  T.  N.  S.  335,  56  Sol. 
Jo.  414. 

104  In  Re  Gossling  [1903]  1  Ch.  448,  72 
L.  J.  Ch.  N.  S.  433,  88  L.  T.  N.  S.  279  (re- 
versing [1902]  1  Ch.  945,  71  L.  J.  Ch.  N. 
S.  680,  87  L.  T.  N.  S.  63)  where  testator 
gave  his  residuary  estate  in  trust  to  pay 
and  transfer  the  same  unto  and  equally  be- 
tween his  two  children  on  their  severally 
attaining  twenty-one,  the  income  "during 
their  respective  minorities"  to  be  applied 
in  or  towards  their  maintenance,  with  a 
power  for  the  trustees  at  any  time  during 
the  "respective  minorities"  of  his  said 
two  children  to  advance  any  portion  "of  his 
or  her  presumptive  share"  in  or  towards 
their  advancement  in  the  world,  it  was 
held  that  on  the  peculiar  wording  of  the 
will  the  two  children  were  intended  to  have 
the  income,  not  indiscriminately  of  the 
whole,  but  only,  in  each  ease,  of  their  ali- 
quot shares  during  their  minority,  and  ac- 
cordingly that  each  took  an  immediate 
vested  interest. 

In  Re  Byrne,  Ir.  L.  R.  23  Eq.  260,  where 
a  will  contained  the  following  clause:  "I 
bequeathed  the  pecuniary  legacies  follow- 
ing, namely,  ...  to  each  of  the  children 
of  my  son  Redmond  Peter  who  shall  be  liv- 
ing at  my  death,  and  who  shall  live  to  at- 
tain the  age  of  twenty-one  years,  t)iu  sum 
of  £100,  tlie  interest  thereof  in  the  mean- 
time to  be  paid  to  their  said  father  in  aid 
of  their  maintenance  and  education," — it 
was  held  that  as  the  gift  was  not  of  a  com- 
mon fund  to  such  of  the  class  as  should 
attain  the  age  of  twenty-one  in  shares,  hut 
of  so  many  definite  sums  of  £100  as  there 
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estate,lOt  but  cases  of  real  estate  differ  from 
cases  of  personal  estate  in  this,  that  it  is 
immaterial  whether  the  intermediate  rents 
and  profits  are  given  for  the  benefit  of  the 
devisee  or  of  some  third  per8on,U*<  ae  in 
the  latter  case  the  devise  may  be  considered 
Tested  upon  another  ground,  elsewhere  dis- 
cussed.    (III.  f,  infra.) 

«.  JProvistoH  for  advancement  of  legatee. 

A  provision  for  advancements  to  the  lega- 
tees before  the  time  for  distribution — espe- 
cially where  such  advancements  are  direct- 


I  ed  to  be  charged  against  them  respectively, 
and  be  deducted  from  their  respective  shares 
— is  strongly  indicative  of  an  idea  in  the 
mind  of  the  testator  that  at  the  time  of 
such  charges  the  legatee  has  some  vested 
interest  against  which  these  charges  may 
be  made.iOT 

/.  Effect,  in  devises  of  realty,  of  a  devise 
of  an  antecedent  estate. 

It  was  a  rule  of  the  common  law,  based 
upon  what  were  regarded  as  sufficient  rea- 
sons,iM  that  a  limitation  capable  of  taking 


were  members  of  the  class,  with  a  gift  of 
the  entire  interest  upon  each  separate  £100 
to  each  legatee  in  the  meanwhile,  the  gift 
of  the  intermediate  interest  had  the  effect 
to  vest  the  legacies  immediately. 

For  instances  in  which  the  income  has 
been  held  to  have  been  given  as  a  common 
fund,  see  note   102,  supra. 

106  The  gift  of  intermediate  profits  to  a 
devisee  is  a  circumstance  going  to  show 
that  his  interest  is  vested  immediately. 
Danforth  v.  Talbot,  7  B.  Mon.  623. 

The  carving  out  of  a  prior  interest  for 
the  benefit  of  the  ulterior  devisees,  and 
extending  over  the  whole  period  for  which 
the  possession  and  enjoyment  are  post- 
poned, ia  in  effect  a  devise  of  the  whole 
estate  instanter  to  the  devisees,  with  the 
exception  of  the  partial  interest  carved  out 
for  their  benefit.  Allan  v.  Vanmeter,  1 
Met.   (Ky.)   264. 

A  future  interest  may  be  treated  as  vest- 
ed where  there  is  any  present  interest  in 
the  income  of  the  property.  Toms  v.  Wil- 
liams, 41  Mich.  665,  2  N.  W.  814;  Taylor 
V.  Richards,  163  Mich.  667,  117  N.  W.  208. 

The  rule  which  treats  future  interests  as 
vested  where  there  is  any  present  interest 
in  the  income  of  the  property  is  not  con- 
clusive of  the  construction  to  be  given  to 
a  will.  Chamberlain  v.  Young,  0  Ky.  L. 
Rep.  270,  6  S.  W.  380. 

See  also  Foster  v.  Holland,  56  Ala.  474 
(set  out  in  VIII.  q,  infra);  Eldridge  v. 
Eldridge,  9  Cush.  516  (set  out  in  VIII.  i, 
infra) ;  Seitz  v.  Faversham,  141  App.  Div. 
903,  126  N.  y.  Supp.  801  (set  out  in  VIII. 
q,  infra)  ;  Rauchfuss  v.  Rauchfuss,  2  Dem. 
271   (set  out  in  VIII.  q,  infra). 

loe  While  in  the  caoe  of  a  gift  of  personal 
estate  merely,  where  the  intermediate  in- 
come is  not  given  at  all  to  the  legatees,  or 
only  a  part  of  it  to  the  legatees,  words  im- 
porting a  condition  precedent  will  prevent 
the  vesting,  it  is  well  settled  that  as  to  real 
estate  the  purpose  for  which  the  inter- 
mediate rents  and  profits  are  given  or 
carved  out  does  not  prevent  the  vesting. 
James  v.  Wynford,  1  Smale  &  G.  40,  22  L. 
J.  Ch.  N.  S.  450,  17  Jur.  17,  1  Weelc.  Kep. 

ei. 

IW  See  Fonereau  v.  Fonereau,  3  Atk.  645, 
1  Ves.  Sr.  118  (set  out  in  VIII.  i,  infra) ; 
Vivian  v.  Mills,  1  Beav.  315,  8  L.  J.  Ch.  N. 
8.  239  (set  out  in  VIII.  g,  infra) ;  Harrison 
V.  Grimwood,  12  Beav.  192,  18  L.  J.  Ch.  N. 
L.R.A.1915C. 


S.  485,  13  Jur.  864  (set  out  in  VIII.  1,  in- 
fra) ;  Everitt  v.  Everitt,  29  N.  Y.  39  (set 
out  in  VIII.  i,  infra) ;  Goebel  v.  Wolf,  113 
N.  Y.  405,  10  Am.  St.  Rep.  464,  21  N.  E.  388 
(set  out  in  VIII.  q,  infra);  Re  Meikle,  2 
Connoly,  97,  20  N.  Y.  Supp.  88  (set  out  in 
VIII.  q,  infra) ;  Kelly  v.  Dike,  8  R.  I.  436; 
(set  out  in  VIII.  q,  infra)  ;  Underwood 
v.  Dismukes,  Meigs,  299  (set  out  in  VIII. 
q,  infra). 

In  Torrey  v.  Shaw,  3  Edw.  Ch.  356,  an  in- 
tention that  the  legatees  should  take  im- 
mediate vested  interests  was  held  to  be 
shown  by  a  clause  in  the  will  authorizing 
the  executors  in  their  discretion  to  advance 
to  any  of  them  any  part  of  "their  respective 
shares  of  the  estate''  before  the  time  fixed 
for  distribution. 

*0*  In  Smith  on  Executory  Interests,  p. 
71,  it  is  said:  "It  is  a  well-known  rule 
that  a  limitation  shall,  if  possible,  be  con- 
strued to  be  a  remainder,  rather  than  an 
an  executory  devise.  Or,  to  express  the  rule 
more  precisely  and  in  its  true  extent,  a 
limitation,  whether  by  deed  or  devise,  shall, 
if  it  possibly  can  consistently  with  other 
rules  of  law,  be  construed  to  be  a  remainder, 
rather  than  an  executory  limitation  not  by 
way  of  remainder.  The  reason  which  is 
usually  and  justly  assigned  for  this  rule  is 
that  an  executory  interest  not  by  way  of 
remainder,  unless  it  is  engrafted  on  an 
estate  tail,  cannot  be  barred;  and  conse- 
quently there  is  a  tendency  in  such  inter- 
ests to  a  perpetuity  which  is  contrary  to  the 
policy  of  the  law.  It  may  be  added,  how- 
ever, that  it  may  perhaps  have  been  origi- 
nally adopted,  partly  at  least,  for  another 
and  more  general  reason,  which  would  seem 
to  affect  executory  interests  engrafted  on  an 
estate  tail,  as  well  as  those  engrafted  on 
other  estates,  though  the  application  of  that 
reason  has  ceased  since  the  statute  of  uses. 
Before  that  statute,  executory  interests 
which  were  not  by  way  of  remainder,  or  by 
way  of  augmentative  or  diminuent  limita- 
tion, could  only  be  limited  by  way  of  use  or 
devise;  and  they  were  mere  trusts,  which 
could  only  be  enforced  in  equity;  and  there- 
fore it  is  not  improbable  that  the  courts  for 
this  reason,  as  well  as  for  the  preceding, 
may  have  inclined  towards  construing  a 
limitation  to  be  a  remainder,  rather  than 
an  executory  interest  not  by  way  of  re- 
mainder." 
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effect  as  a  remainder  would  not  be  consid- 
ered an  executory  devise.  It  was  likewise 
a  rule  based  on  considerations  of  feudal  pol- 
ity, that  a  contingent  remainder  could  not 
take  effect  if  the  preceding  estate  should 
be  destroyed  or  determined  before  the  hap- 
peninn;  of  the  event  upon  which  the  re- 
mainder was  limited.  Where,  therefore, 
there  was  a  devise  to  A  until  B  should  at- 
tain twenty-one,  and  when  B  should  attain 
twenty-one  then  to  him  and  his  heirs  for- 
ever, there  was  danger,  should  the  remain- 
der to  B  be  construed  as  contingent  upon 
bis  attaining  twenty-one,  that  it  might  fail 
of  effect,  though  B  should  attain  twenty- 
one,  by  the  previous  destruction  of  the  pre- 
cedent estate.  And  where  there  was  a  devise 
to  A  for  life,  remainder  to  B  if  or  when  he 
should  attain  twenty-one,  there  was  danger, 
should  the  remainder  be  construed  as  con- 
tingent, of  B's  losing  his  estate,  though  he 
should  attain  twenty-one,  by  the  death  of 
the  tenant  for   life   before  that  time.     In 


order  to  prevent  the  testator's  general  In- 
tention to  benefit  B  from  being  thus  defeat- 
ed, it  was  necessary  to  construe  the  re- 
mainder to  B  as  vested,  and  to  that  end 
to  treat  the  words  referring  to  attaining 
the  specified  age  either  as  pointing  out  the 
time  when  the  remainder  should  take  effect 
in  possession,  or  as  creating  a  condition 
subsequent;  although  the  adoption  of  such 
construction  involved  the  possibility  of  dis- 
appointing the  testator's  particular  inten- 
tion tliat  the  devisee  should  take  nothing 
unless  he  should  attain  the  age  designated. 
Such  seems  to  be  the  actual  justification 
of  the  cases  which  lay  down  the  rule  that  a 
devise  of  the  intermediate  interest  until 
the  devisee  shall  attain  the  specified  age 
operates  only  as  an  exception  out  of  the 
absolute  property,  the  reference  to  the  at- 
tainment of  the  specified  age  only  indicating 
the  time  when  the  remainder  takes  ef- 
fect.MW  This  rule,  the  principal  exponent 
of  which  is  Boraaton's  Case,  3  Coke,  19a, 


10»  It  was  said  by  Lord  Chief  Justice 
Tindal,  in  delivering  the  response  of  the 
common-law  judges  to  the  question  pro- 
pounded bv  the  House  of  Lords  in  Phipps  v. 
Ackers,  9  Clark  4  ¥.  583,  6  Jur.  745,  that 
the  cases  in  which  the  courts  have  relied  on 
the  circumstance  that  the  estate  prior  to  the 
attainment  of  the  age  twenty-one  has  been 
given  to  some  third  person,  either  for  the 
benefit  of  the  devisee  himself  or  for  the 
benefit  of  some  other  persons,  to  endure  dur- 
ing the  minority,  proceed  on  the  ground 
that  the  estate  given  to  the  devisee  on  his 
attaining  twenty-one  is  in  fact  only  a  re- 
mainder taking  effect  in  its  natural  order  on 
the  determination  of  the  preceding  estates, 
and  that  the  attaining  the  prescribed  age  in 
such  a  case  no  more  imports  a  condition 
precedent  than  any  other  words  indicating 
that  a  remainderman  is  not  to  take  until 
after  the  determination  of  the  particular 
estates. 

In  Goodtitle  ex  dem.  Hayward  v.  Whitby, 
1  Burr.  228,  Lord  Mansfield  laid  down  these 
rules  of  construction:  "Ist.  Wherever  the 
whole  property  is  devised,  with  a  particular 
interest  given  out  of  it,  it  operates  by  way 
of  exception  out  of  the  absolute  property. 
.  .  .  2d.  Whether  an  absolute  property 
is  given,  and  a  particular  interest  given,  in 
the  meantime,  as  'until  the  devisee  shall 
come  of  age,  etc.,  and  when  he  shall  come 
of  age,  etc.,  then  to  him,  etc.,'  the  rule  is 
that  that  shall  not  operate  as  a  condition 
precedent,  but  as  a  description  of  the  time 
when  the  remainderman  is  to  take  in  pos- 
session." 

Where  a  testator  creates  a  particular  es- 
tate, and  then  goes  on  to  dispose  of  the 
ulterior  interest  expressly  in  an  event  which 
will  determine  the  prior  estate,  the  words 
descriptive  of  such  event  occurring  in  the 
latter  devise  will  be  construed  aa  referring 
merely  to  the  period  of  the  determination 
of  the  possession  or  enjoyment  under  the 
L.R.A.IUISC. 


prior  gift,  and  not  as  designed  to  postpone 
the  vesting.    Meyer  v.  Eisler,  29  Md.  28. 

The  doctrine  is  well  settled  that  when  a 
devise  is  made  in  words  that  are  apparently 
creative  of  a  future  estate,  and  that  cvcti 
import  a  contingency,  such  words,  if  a 
prior  interest  has  been  carved  out  of  the 
estate,  will  be  construed  as  referring  mere- 
ly to  the  futurity  of  possession  occasioned 
by  the  carving  out  of  the  prior  interest,  and 
as  pointing  out  the  determination  of  that 
interest,  and  not  as  designed  to  protract  the 
vesting.  Grigsby  t.  Breckinridge,  12  B. 
Mon.  629. 

A  devise  to  A  in  fee  when  he  attains  the 
age  of  twenty-one  years  becomes  a  vested  re- 
mainder, provided  the  will  contains  an  in- 
termediate disposition  of  the  estate  or  of 
the  rents  and  profits  during  the  minority  of 
A.  Roome  v.  Phillips,  24  N.  Y.  483;  Bur- 
rows v.  Stumm,  22  How.  Pr.  109. 

A  devise  to  one  "when"  he  shall  arrive 
at  a  given  age,  with  the  intermediate  es- 
tate devised  to  another,  vests  immediately 
on  the  death  of  the  testator,  and  is  not  de- 
feated by  the  death  of  the  devisee  before 
the  specified  age.  The  words  of  futurity  Im- 
porting contingency  are  not  regarded  as  a 
condition  precedent  or  as  postponing  the 
period  of  vesting,  but  as  specifying  the  time 
when  the  remainderman  is  to  take  poases- 
sion.    Linton  v.  I>aycock,  33  Ohio  St.  128. 

The  gift  of  a  beneficial  interest  to  a  tras- 
tee  will  not  prevent  vesting,  the  interest  of 
the  trustee  being  consider«l  only  as  an  ex- 
ception out  of  the  absolute  property  given 
to  those  who  are  the  chief  objects  of  the  tes- 
tator's bounty.  Kinsey  v.  Lardner,  16  Serg. 
&  R.  192. 

Where  a  testator  devises  lands  to  trustees 
until  A  shall  attain  the  age  of  twenty-one 
years,  and  if  or  when  he  shall  attain  that 
age,  then  to  him  in  fee,  this  is  construed 
as  conferring  on  A  a  vested  estate  in  fee 
simple,  subject  to  the  prior  title  or  interest 
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25  Eng.  KuL  Cas.  579  (set  out  in  VIII.  i, 
infra),  has  been  held  to  apply  as  well  where 
the  devisee  takes  an  equitable  as  where  he 
takes  a  legal  remainder.HO  For  instances 
of  its  application,  see  cases  cited  below.m 

It  will  be  perceived  that  the  turning  of 
the  words  referring  to  the  attainment  of  the 
particular  age  into  a  demonstration  of 
the  time  when  the  remainder  is  to  take 
effect  is  merely  incidental  to  the '  attain- 
ment of  the  desired  end, — the  construction 
of  the  remainder  as  vested, — yet  it  has  been 
seized  upon  as  if  it  were  an  absolute  rule. 
Hence  the  statement  made  in  one  caseiK 
that  the  principle  that  if  a  prior  interest 
has  been  carved  out  of  an  estate  the  words 
of  contingency  will  be  construed  as  referring 
merely  to  futurity  of  possession  occasioned 
by  the  carving  out  of  such  interest  applies 
though  the  particular  estate  carved  out 
may  be  previously  determined  upon  a  con- 
tingency, as  of  marriage. 

While  in  the  case  of  a  devise  of  real  estate 
to  a  tenant  for  life  with  remainder  to  cbilr 


dren  who  should  attain  a  particular  age, 
the  children  are  held  to  take  a  vested  re- 
mainder in  order  tliat  the  gift  to  them  may 
not  be  defeated  by  the  termination  of  the 
particular  estate  before  their  attaining  that 
age,  in  the  case  of  personal  property,  as  the 
same  objection  does  not  apply,  a  different 
rule  prevails.iw 

g.  Postponement  of  gift  to  let  in  inter- 
mediate interest  or  for  benefit  of  estate. 

It  is  a  general  rule  of  construction  that 
if  it  appears  that  a  future  gift  is  postponed 
in  order  to  let  in  some  other  interest,  or, 
as  it  is  sometimes  expressed,  "for  the  benefit 
of-  the  estate,"  the  gift  is  vested  notwith- 
standing, although  the  enjoyment  is  post- 
poned, the  presumption  being  that  the  tes- 
tator postponed  the  distribution  or  payment 
for  the  purposes  of  the  prior  bequest,  and 
not  to  prevent  the  ulterior  legacy  from 
vesting.  The  rule  sometimes  finds  expres- 
sion in  the  statement  that  when  successive 
interests  are  given  the  i'nterests  of  the  first 


given  to  the  trustees,  though  a  devise  to  A 
if  or  when  he  shall  attain  the  age  of  twen- 
ty-one years,  isolated  and  detachM  from  the 
context,  would  confer  a  contingent  interest. 
Illinois  Land  &  Loan  Co.  v.  Bonner,  75  111. 
315;  Lunt  v.  Lunt,  108  111.  307. 

"•  See  footnote  151,  infra, 

111  — legal  remainders :  Boraston'a  Case,  3 
Coke,  19a,  25  Eng.  Rul.  Cas.  579  (set  out 
in  VIII.  i,  infra)  ;  Mansfield  v.  Dugard,  1 
£q.  Cas.  Abr.  196,  Gilb.  Eq.  Rep.  36  (set 
out  in  VIII.  i,  infra)  ;  Goodtitle  ex  dem. 
Hayward  v.  Whitby,  1  Burr.  228,  1  Ld.  Ken- 
yon,  506  (set  out  in  VIII.  I,  infra) ;  Doe  ex 
dem.  Wheedon  v.  Lea,  3  T.  R.  41  (set  out  in 
VIII.  1,  infra) :  Goodright  ex  dem.  Revell 
V.  Parker,  1  Maule  &  S.  G92  (set  out  in 
VIII.  f,  infra)  ;  Taylor  ex  dem.  Smith  v. 
Biddall,  2  Mod.  289,  1  Freem.  K.  B.  243 
(set  out  in  VIII.  h,  infra);  Parkin  v. 
Knight,  15  Sim.  83,  15  L.  J.  Ch.  N.  S.  209, 
10  Jur.  23  (set  out  in  VIII.  q,  infra) ;  Doe 
ex  dem.  Morris  v.  Underdown,  Willes,  Rep. 
203  (set  out  in  VIII.  n,  infra)  ;  Marcon  v. 
Ailing,  5  Grant,  Ch.  (U.  C.)  562  (set  out  in 
VIII.  gi  infra)  ;  Bigelow  v.  Bigelow,  19 
Grant,  Ch.  (U.  C.)  549  (set  out  in  VIU.  j, 
infra)  ;  Holtby  v.  Wilkinson,  28  Grant,  Ch. 
(U.  C.)  550  (set  out  in  VUI,  i,  infra)  ;  Mc- 
Coppin  V.  McGuire,  34  U.  C.  Q.  B.  157  (set 
out  in  VIII.  i,  infra) ;  Kerlin  v.  Bull,  1 
Dall.  175,  1  L.  ed.  88  (set  out  in  VIII.  i, 
infra) ;  Arnold  v.  Bufium,  2  Mason,  203, 
Fed.  Cas.  No.  554  (set  out  in  VIII.  h, 
infra) ;  Hempstead  t.  Dickson,  20  111.  103, 
71  Am.  Dec.  260  (set  out  in  VIII.  q,  infra)  ; 
Thomas  v.  Wootton,  4  Harr.  &  McH.  42S 
(set  out  in  VIII.  n,  infra);  Hogan  v. 
Hogan,  102  Mich.  641,  61  N.  W.  73  (set  out 
in  VIII.  i,  infra) ;  Taylor  v.  Richards,  153 
Mich.  667,  117  N.  W.  208  (set  out  in  VIII. 
g,  infra)  ;  M'Afee  v.  Gilmore,  4  N.  H.  391 
(set  out  in  VIII.  i,  infra)  ;  Burton  v.  Conig- 
land,  82  N.  C.  99  (set  out  in  VIII.  s, 
L.R.A.1915C. 


infra) ;  Hooker  v.  Bryan,  140  N.  C.  402,  63 
S.  E.  130  (set  out  in  VIIL  g,  infra) ;  Lin- 
ton v.  Laycock,  33  Ohio  St.  128  (set  out  in 
VIII.  q,  infra) ;  Smith  v.  Mvers,  212  Pa. 
51,  61  Atl.  573  (set  out  in  Vl'll.  q,  infra) ; 
Roberts  v.  Herron,  78  S.  C.  115,  58  S.  E.  968 
(set  out  in  VIII.  n,  infra) . 

— equitable  remainders:  Phipps  v.  Ackers, 
9  Clark  4  F.  583,  6  Jur.  745  (set  out  in 
VIII.  1,  infra) ;  Stanley  v.  Stanley,  16  Ves. 
Jr.  491  (set  out  in  VIII.  n,  infra)  ;  James 
v.  Wynford,  1  Smale  &  G.  40,  22  L.  J.  Ch. 
N.  S.  450,  17  Jur.  17,  1  Week.  Rep.  61  (set 
out  in  VIII.  g,  infra)';  Jackson  v.  Marjori- 
banks,  12  Sim.  93,  5  Jur.  885  (set  out  in 
VIII.  h,  infra)  ;  Doe  ex  dem.  Cadogan  v. 
Ewart,  7  Ad.  &  El.  636  (set  out  in  VIII. 
h,  infra)  ;  Smith  v.  Spencer,  6  De  G.  M. 
&  G.  631,  3  Jur.  N.  S.  193,  5  Week.  Rep. 
136  (set  out  in  VIII.  n,  infra)  ;  Greene  v. 
Potter,  2  Younge  &  C.  Ch.  Cas.  517,  7  Jur. 
736  (set  out  in  VIII.  b,  infra)  ;  Re  Mot- 
tram,  10  Jur.  N.  S.  915,  10  L.  T.  N.  S.  866 
(set  out  in  VIII.  k,  infra)  ;  Dobbie  v.  Mc- 
Pherson,  19  Grant,  Ch.  (U.  C.)  262  (set  out 
in  VIII.  g,  infra)  ;  Daniels  v.  Eldredge,  125 
Mass.  356  (set  out  in  VIII.  n,  infra)  ;  Chap- 
man v.  Nichols,  61  How.  Pr.  275  (set  out  in 
VIIL  r,  infra). 

Possibly  Re  Mahan,  98  N.  Y.  376  (set  out 
in  III.  b,  1,  supra) ;  Aldrich  v.  Green,  16 
N.  Y.  S.  R.  535,  1  N.  Y.  Supp.  549  (set  out 
in  III.  b,  1,  supra) ;  Braunsdorf  v.  Brauns- 
dorf,  23  N.  Y.  Supp.  722  (set  out  in  III.  b, 
1,  supra)  ;  Gallatin  v.  Gallatin,  15  N.  Y.  S. 
R.  323  (set  out  in  III.  b,  1,  supra)  ;  Ryan 
V.  Cooley,  15  Ont.  App.  Rep.  379  (set  out 
in  III.  b,  1,  supra), — are  also  referable  to 
this  principle. 

IWGrigsby  v.  Breckinridge,  12  B.  Mon. 
629. 

113  Per  Malins,  V.  C,  in  Patching  v.  Bar- 
nett,  28  Week.  Rep.  886,  49  L.  J.  Ch.  N.  S. 
605,  43  L.  T.  N.  S.  50. 
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and   subsequent   takers   vest   at   the   same  |  interest  given  operates  as  an  exception  out 
time,  or   in  tlie  statement  tliat  tlie  prior    of   the   generality   of   the   bequest.*!*     In- 


"4  In  Packham  v.  Gregory,  4  Hare,  396, 
14  L.  J.  Ch.  N.  S.  191,  9  Jur.  175,  it  «ras 
said,  obiter,  that  if  there  is  a  gift  to  a  per- 
son at  twenty-one,  or  a  direction  to  pay  and 
divide  when  a  person  attains  twenty-one, 
there,  the  gift  being  to  persons  answering  a 
particular  description,  if  a  party  cannot 
bring  himself  within  it  he  is  not  entitled  to 
take  the  benefit  of  the  gift;  but  if  upon  the 
whole  will  it  appears  that  the  future  gift 
is  only  postponed  to  let  in  some  other  in- 
terest, or,  as  it  is  commonly  expressed,  for 
the  benefit  of  the  estate,  the  interest  is  vest- 
ed notwithstanding,  although  the  enjoyment 
is  postponed. 

When  the  intermediate  interest  is  not  be- 
queathed for  the  benefit  of  the  legatee  dur- 
ing minority  or  until  the  fund  is  directed  to 
be  paid  him,  but  such  interest  is  bequeathed 
to  another  person  beneficially  until  the 
legatee  of  the  capital  arrive  at  a  particular 
age,  and  when  he  attains  it  the  fund  is  di- 
rected to  be  paid  to  him,  the  person  to 
whom  the  absolute  property  is  limited  will 
take  an  immediate  vested  interest,  such  be- 
quest being  in  the  nature  of  a  remainder, 
and  the  interest  of  the  first  and  subsequent 
takers  vesting  at  the  same  time.  Kixon  v. 
Bobbins,  24  Ala.  663. 

The  fact  that  there  is  a  prior  interest  ex- 
tending over  the  whole  period  for  which  the 
devise  or  bequest  is  postponed  is  regarded 
as  indicative  of  the  intention  of  the  testator 
that  the  reversionary  interest  should  im- 
mediately vest,  possession  only  being  post- 
poned.   Cogburn  v.  Ogleby,  18  Ga.  56. 

Where  a  legacy  is  given  upon  the  lega- 
tee's attaining  a  certain  age,  and  an  inter- 
mediate interest  is  given  to  other  persons, 
the  legacy  is  to  be  considered  as  vested. 
Roberts  v.  Brinker,  4  Dana,  570. 

If  the  will  gives  the  property,  its  use  or 
profits  to  persons  other  than  the  ulterior 
legatees,  or  for  other  purposes  than  their 
benefit,  until  one  of  them  shall  attain  a  cer- 
tain age,  and  the  property  or  its  proceeds  is 
directed  to  be  divided  between  or  paid  to 
them  at  the  end  of  that  period,  it  is  of  the 
nature  of  a  remainder,  and  they  take  an 
immediate  vested  interest,  the  presumption 
being  that  the  testator  postponed  the  dis- 
tribution or  payment  for  the  purposes  of 
the  prior  bequest,  and  not  to  prevent  the 
ulterior  legacy  from  vesting.  Hocker  v. 
Gentry,  3  Met.  (Ky.)  483. 

Wherever  it  is  apparent  that  the  gift  was 
not  made  immediate,  but  that  the  time  of 
payment  was  postponed  for  the  convenience 
of 'the  estate,  and  not  from  considerations 
of  a  personal  nature  applicable  to  the  lega- 
tee, the  legacy  will  not  lapse  though  the 
legatee  dies  before  the  contingency  happens 
upon  the  occurrence  of  which  it  is  made  i 
payable.  Spence  v.  Robins,  6  Gill  &,  J.  507, ' 
26  Am.  Dec.  587. 

Where  the  postponement  of  the  payment, 
division,  and  partition  of  the  property 
seems  to  be  more  for  the  convenience  of  the 
estate  than  for  any  considerations  personal 
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to  the  heirs  and  devisees,  such  postpone- 
ment does  not  prevent  the  devise  or  legacy 
from  vesting.  Collier's  Will,  40  Mo.  287. 
The  construction  which  reads  words  that 
j  are  seemingly  creative  of  a  future  interest 
as  referring  merely  to  the  futurity  of  pos- 
session occasioned  by  the  carving  out  of  a 
prior  interest,  and  as  pointing  to  the  de- 
termination of  that  interest,  and  not  as  de- 
signed to  postpone  the  vesting,  has  obtained 
in  some  instances  where  the  terms  in  which 
the  posterior  gift  is  framed  import  con- 
tingency, and  would,  unconnected  with  and 
unexplained  by  the  prior  gift,  clearly  post- 
pone the  vesting.     Ibid. 

A  bequest  in  the  form  of  a  direction  to 
pay,  or  to  pay  and  divide,  vests  Immediate- 
ly if  the  payment  be  postponed  for  the  con- 
venience of  the  estate,  or  to  let  in  some 
other  interest.  Herbert  v.  Post,  26  N.  J. 
Eq.  278. 

Where  the  absolute  property  in  a  fund  is 
bequeathed  in  fractional  interests  in  suc- 
cession at  periods  which  must  arrive,  the 
interests  of  the  first  and  subsequent  takers 
vest  together.     Ibid. 

If  upon  the  whole  will  it  appears  that  the 
future  gift  is  postponed  only  to  let  in  some 
other  interest,  or,  as  it  is  commonly  ex- 
pressed, for  the  benefit  of  the  estate,  the 
gift  is  vested  notwithstanding,  although  the 
enjoyment  is  postponed.  Poet  v.  Herbert, 
27  N.  J.  Eq.  540. 

Where  the  postponement  is  for  the  benefit 
of  the  estate,  the  legacy  vests  at  the  death 
of  the  testator,  notwithstanding  the  direc- 
tion is  to  pay  "when"  or  "as"  the  l^atee 
attains  a  specified  age.  Fisher  v.  John- 
son, 38  N.  J.  Eq.  46. 

In  determining  whether  a  future  gift  to 
a  class  is  postponed  to  I«t  in  an  intermedi- 
ate estate,  or  in  order  ultimately  to  bestow 
the  corpus  or  remainder  upon  persons  who 
shall  then  be  living  to  enjoy  it,  and  can- 
not be  ascertained  at  the  testator's  death, 
the  testator's  intention  is  as  decisive  as  it 
is  in  other  questions  of  construction.  If 
the  postponement  is  simply  for  the  benefit 
or  convenience  of  the  estate,  that  indicates 
that  the  gift  itself  is  not  intended  to  be 
postponed,  but  that  it  is  not  presently  pay- 
able, and  it  will  be  more  convenient  to  pay 
it  after  an  intermediate  or  trust  estate  haa 
expired.  But  if  it  is  postponed  for  the  bene- 
fit of  the  legatee,  as  if  he  is  an  infant,  and 
payment  is  to  be  made  at  his  majority, 
then  the  gift  is  future  and  conditional. 
Dougherty  v.  Thompson,  167  N.  Y.  472,  60 
N.  E.  760. 

The  reason  for  the  rule  that  if  the  post- 
ponement of  the  payment  is  for  the  purpose 
of  letting  in  an  intermediate  estate,  the  in- 
terest shall  be  deemed  vested  at  the  death 
of  the  testator,  is  that  where  it  is  plain 
that  the  testator  intended  successive  gifts 
to  persons  named  by  him  or  ascertainable 
at  the  time  of  his  death,  the  last  gift  is 
just  as  direct  as  the  first.  Ibid. 
Where  the  intermediate  interest  is  given 
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stances  of  the  application  of  this  rule  are  I  the  intermediate  interest,  does  not,  however, 
cited  in  the  footnote.il<(  ^  conclusively  show  that  the  testator  did  not 

The  existence  of  a  gift  of  the  intermediate  j  mean  to  malce  the  ulterior  disposition  con- 
interest,  while  creating  a  presumption  that  i  tingent  on  attaining  the  specified  age.l^* 
the  ulterior  gift  was  postponed  to  let  in  I  Thus,  just  as  in  tlie  case  of  a  gift  of  the 


either  to  a  stranger  or  to  the  legatee  him- 
self, such  a  case  forms  an  exception  to  the 
rule  that  a  gift  of  a  legacy  to  one  "at" 
or  "if"  or  "when"  he  attains  the  age  of 
twenty-one  is  contingent,  because  it  ex- 
plains the  reason  why  the  time  of  payment 
or  division  was  postponed,  and  is  perfect- 
ly consistent  with  an  intention  in  the  testa- 
tor that  the  legacy  should  immediately 
vest.  Perry  v.  Rhodes,  6  N.  C.  (2  Murph.) 
140. 

The  rule  that  the  word  "when,"  standing 
by  itself  and  as  applied  to  legacies,  is  a 
word  of  condition,  is  subject  to  an  excep- 
tion where  the  testator  has  disposed  of  the 
immediate  interest  either  to  a  stranger  or 
the  legatee.  Johnson  v.  Baker,  7  N.  C.  (3 
Murph.)   318,  9  Am.  Dec.  605. 

Where  a  final  bequest  is  subject  to  or 
following  after  temporary  interests  in  the 
property  beneficially  bequeathed  to  others, 
it  is  presumed  that  those  to  whom  the  ab- 
solute property  is  given  are  intended  to 
take  at  all  events,  although  the  enjoyment 
is  deferred  because  and  to  the  extent  of 
those  intermediate  interests.  Vanhook  v. 
Vanhook,  21  N.  C.   (1  Dev.  &  B.  Eq.)    589. 

Where  the  legacy  is  disposed  of  in  the 
meantime,  so  that  the  interest  given  to  the 
legatees  is  in  the  nature  of  a  remainder, 
the  term  "when,"  though  generally  a  word 
of  condition,  marks  only  the  commencement 
of  the  remainder.  Guyther  v.  Taylor,  38 
N.  C.    (3  Ired.  Eq.)    323. 

Where  an  estate  is  bequeathed  or  devised 
to  one  upon  his  becoming  twenty-one  years 
of  age,  or  when  he  becomes  twenty-one,  and 
in  the  meantime  the  property  is  given  bene- 
ficially to  a  stranger,  the  interest  will  vest 
at  the  death  of  the  testator,  since  such  a 
bequest  is  in  the  nature  of  a  remainder,  the 
rule  as  to  which  is  that  the  interests  of  the 
first  and  subsequent  takers  vest  together. 
Hooker  v.  Bryan,  140  N.  C.  402,  53  S.  E. 
130. 

When  the  enjoyment  is  divided  into  suc- 
cessive periods,  all  the  fragments  of  it  vest 
at  the  same  time.  Provenchere's  Estate, 
1  Legal  Gaz.  Rep.  68,  s.  c.  on  appeal,  67 
Pa.  463. 

Where  the  enjoyment  of  an  entire  fund  is 
given  in  fractional  parts  at  successive 
periods  which  must  eventually  arrive,  the 
distinction  between  time  annexed  to  pay- 
ment and  time  annexed  to  the  gift  becomes 
unimportant.  In  such  a  case  it  is  well  set- 
tled that  all  the  interests  vest  together. 
King  V.  King,  1  Watts  &  S.  205,  37  Am. 
Dec.  459. 

In  some  instances  words  seemingly  cre- 
ative of  a  future  interest  have  been  con- 
strued as  referring  to  futurity  of  posses- 
sion, occasioned  by  the  carving  out  of  a 
prior  interest,  and  as  pointing  to  a  determi- 
nation of  that  interest,  when  the  terms  im- 
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port  contingency,  and  would,  unconnected 
with  and  unexplained  by  the  prior  gift, 
clearly  postpone  the  vesting.  Sager  v.  Gal- 
loway, 113  Pa.  600,  6  Atl.  209. 

Where  the  postponement  is  for  the  mere 
convenience  of  the  estate,  it  will  not  affect 
the  vesting  of  a  legacy,  even  though  there 
be  no  other  gift  than  is  taken  in  the  di- 
rection to  pav.  Little's  Appeal,  117  Pa. 
14,  11  Atl.  620. 

"»  Lane  v.  Goudge,  9  Ves.  Jr.  226,  7  Re- 
vised Rep.  163  (set  out  in  VIII.  h,  infra) ; 
Gairdner  v.  Gairdner,  1  Ont.  Rep.  184  (set 
out  in  VIII.  e,  infra) ;  Gregg  v.  Bethea,  6 
Port.  (Ala.)  9  (set  out  in  VIII.  f,  infra)  ; 
McLeod  V.  McDonnel,  6  Ala.  236  (set  out  in 
VIII.  q,  infra) ;  McLemore  v.  McLemore, 
8  Ala.  687  (set  out  in  VIII.  j,  infra)  ;  High 
V.  Worley,  32  Ala.  709  (set  out  in  VIII. 
q,  infra)  ;  Watkins  v.  Quarles,  23  Ark.  179 
(set  out  in  VIII.  s,  infra) ;  Scott  v.  Logan, 
23  Ark.  361  (set  out  in  VIII.  i,  infra)  ; 
Earnshaw  v.  Daly,  1  App.  D.  C.  218  (set 
out  in  VIII.  q,  infra) ;  Roberts  v.  Brinker, 
4  Dana,  570  (set  out  in  VIII.  i,  infra)  ; 
Meyer  v.  Eisler,  29  Md.  28  (set  out  in  VIII. 
q,  infra)  ;  Post  v.  Herbert,  27  N.  J.  Eq. 
540  (affirming  26  N.  J.  Eq.  278)  (set  out  in 
VIIL  q,  infra)  ;  Parker  v.  Glover,  42  N.  J. 
Eq.  559,  9  Atl.  217  (set  out  in  VIII.  q, 
infra) ;  Goebcl  v.  Wolf,  113  N.  Y.  405,  10 
Am.  St.  Rep.  464,  21  N.  E.  388  (set  out  in 
VIII.  q,  infra)  ;  Williams  v.  Conrad,  30 
Barb.  624  (set  out  in  VIII.  q,  infra)  ;  Can- 
fleld  v.  Fallon,  26  Misc.  345,  57  N.  Y.  Supp. 
149  (set  out  in  VHI.  j,  infra);  Perry  v. 
Rhodes,  6  N.  C.  (2  Murph.)  140  (set  out 
in  VIII.  q,  infra)  ;  Clancy  v.  Dickey,  9  N. 
C.  (2  Hawks)  498  (set  out  in  VIII.  n, 
infra) ;  Myers  v.  Williams,  68  N.  C.  (5 
Jones,  Eq.)  362  (set  out  in  VIII.  s,  infra) ; 
Stark  V.  Molleson,  8  Watts,  432  (set  out  in 
VIII.  i,  infra)  ;  Kinsey  v.  Lardner,  15  Serg. 
&  R.  192  (set  out  in  VIII.  k,  infra)  ;  Sel- 
lers v.  Reed,  88  Va.  377,  13  S.  E.  754  (set 
out  in  VIII.  q,  infra). 

See  also,  in  this  connection,  Higgins  v. 
Waller,  57  Ala.  396  (set  out  in  III.  b,  1, 
supra)  ;  Andrews  v.  Russell,  127  Ala.  195, 
28  So.  703  (set  out  in  III.  b,  1,  supra)  ; 
Scott  V.  James,  3  How.  (Miss.)  307  (set 
out  in  III.  b,  1,  supra)  ;  Smith  v.  Wiseman, 
41  N.  C.  (6  Ired.  Eq.)  540  (set  out  in  VIII. 
q,  infra)  ;  Hathaway  v.  Leary,  55  N.  C.  (2 
Jones,  Eq.)  264  (set  out  in  III.  b,  1,  supra). 

For  an  instance  in  which  it  was  held 
that  the  postponement  was  not  for  the  pur- 
pose of  letting  in  an  intermediate  interest, 
see  Streib  v.  Streib,  —  N.  J.  Eq.  — ,  39  Atl. 
723  (set  out  in  VIII.  q.  infra). 

U'The  rule  that  where  a  gift  is  post- 
poned to  let  in  intermediate  interests,  it 
will  be  considered  as  vesting  immediately, 
like  every  other  rule  with  respect  to  the 
vesting  or  not  vesting  of  legacies,  is  not 
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intermediate  income  to  the  legatee  him- 
self.UT  the  rule  does  not  apply  where  the 
test«tor  hag  dpalt  with  the  intermediate  and 
ulterior  interests  as  distinct  and  indepen- 
dent subjects  of  bequest.*** 

The  rule  of  course  does  not  apply  where 
the  intermediate  interest  may  terminate  be- 
fore the  ultimate  disposition  can  take  ef- 
fect."* 


h.  Gifts  over. 

It  is  a  generally  accepted  rule  that  where 
a  devise  of  real  estate  to  a  person  if  he 
shall  attain  a  particular  nge,  which,  stand- 
ing alone,  would  be  contingent,  is  followed 
by  a  limitation  over  in  case  he  dies  under 
such  age,  tlie  first  devise  vests  immediately, 
subject  to  be  devested  on  the  occurrence  of 
the  contingeney.!**     Of  the  cogency  of  the 


arbitrary  and  inflexible,  but  a  rule  of  con- 
struction adopted  to  ascertain  the  inten- 
tion of  the  testator,  and  therefore  yields 
to  an  opposite  intent  whenever  it  is  mani- 
fested. This  intent  may  be  indicated  by 
terms  used  either  in  the  temporary  disposi- 
tion or  in  the  final  gift  of  the  property. 
Vanhook  v.  Vanhook,  21  X.  C.  (1  Dev.  & 
B.  Eq.)  589. 

The  rule  that  a  gift  in  remainder  after  a 
particular  estate  carved  out  vests  im- 
mediately is  subject  to  exception  where 
from  the  plan  and  context  of  the  will  it  is 
clearly  shown  that  the  testator  did  not  in- 
tend any  interest  in  the  principal  or  capital 
to  pass  (where  he  has  disposed  of  the  in- 
terest or  dividends  only  for  a  particular 
purpose)  during  the  continuance  of  the  par- 
ticular estate.  Drake  v.  Pell,  3  Edw.  Cb. 
251. 

IWSee  note  93,  supra. 

ll>  When  a  testator  appears  to  have 
drawn  a  precise  distinction  between  the  in- 
terest and  the  principal  of  a  gum  of  money, 
or  between  dividends  of  stock  and  the 
capital  stock  itself,  and  to  have  bequeathed 
these  as  though  they  were  distinct,  inde- 
pendent subjects,  although  in  truth  the  for- 
mer are  but  the  fruits  or  produce  of  the 
latter,  the  presumption  in  favor  of  vesting 
the  ulterior  legacy  is  weakened,  and  readily 
yields  to  any  further  indications  that  the 
gift  was  designed  to  be  conditional,  depend- 
ing on  the  character  of  the  legatees,  and 
not  postponed  merely  because  of  previous 
arrangements  with  respect  to  the  subject 
of  the  gift.    Vanhook  v.  Vanhook,  supra. 

U'The  fact  that  if  the  person  to  whom 
the  intermediate  gift  is  given  dies  before 
the  legatee  arrives  at  twenty-one,  there  will 
be  a  gap  between  the  two  bequests,  pre- 
cludes the  application  of  the  rule.  See 
Nixon    V.   Robbing,    24   Ala.    663. 

iMDoe  ex  dem.  Hunt  v.  Moore,  14  East, 
601  (set  out  in  note  123)  ;  Phipps  v.  Ack- 
ers, 9  Clark  &  F.  583,  fl  Jur.  745  (set  out 
in  VIII.  1,  infra)  ;  Illinois  Land  &  Loan 
Co.  V.  Bonner,  75  111.  315  (set  out  in  VIII. 
g,  infra) ;  Lunt  v.  Lunt,  108  111.  307  (set 
out  in  V'lll.  i,  infra)  ;  Hughes  v.  Hughes, 
12  B.  Mon.  115  (get  out  in  VIII.  i,  infra)  ; 
Danforth  v.  Talbot,  7  B.  Mon.  623  (set  out 
in  VIII  i,  infra)  ;  Ilergey  v.  Purington,  96 
Me.  166,  51  Atl.  805  (set  out  in  VllI.  d, 
infra)  ;  Roome  v.  Phillips,  24  X.  Y.  463 
(set  out  in  VIII.  i,  infra  I;  Manice  v. 
Manice,  43  N.  Y.  380  ( set  out  in  note  124 ) ; 
Smith  V.  Edwards,  88  X.  Y.  92  (set  out  in 
III.  b,  1,  supra)  ;  Burrows  v.  Stumm,  22 
How.  Pr.  169  (set  out  in  VIII.  i,  infra)  ; 
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Weyman  v.  Ringold,  1  Bradf.  40  (set  out 
in  VIII.  g,  infra)  :  Williamson's  Estate,  3 
Pa.  Co.  Ct.  239  (set  out  in  note  224); 
Menoher's  Estate,  18  Pa.  Super.  Ct.  335; 
Rivers  v.  Fripp,  4  Rich.  Eq.  276  (set  out  in 
note  224,  infra ) . 

In  Raney  v.  Heath,  2  Patton  &  H.  (Va.) 
206,  the  court,  in  discussing  the  rule  that 
a  limitation  over  has  the.  effect  to  vest  a 
devise,  said:  "It  has  sometimes  been  said 
that  the  rule  in  devises  is  arbitrary  and 
rests  upon  no  rational  foundation.  I  enter- 
tain a  different  opinion.  To  say  nothing  of 
its  consonance  with  the  policy  of  the  com- 
mon law,  which  favors  the  vesting  of  es- 
tates, and  which  is,  the  foundation  of  the 
general  rule  that  interests  shall  be  con- 
strued to  be  vested  rather  than  contingent 
if  possible  consistently  with  other  rules  of 
law  and  without  defeating  the  intention  of 
the  instrument  or  the  testator,  the  rule 
seems  to  me  better  calculated  to  effectuate 
the  intention  of  testators  in  most,  if  not 
all,  cases  than  the  one  insisted  on  as  appli- 
cable to  bequests  of  personals,  which  was 
borrowed  from  the  civil  law." 

For  instances  in  which  this  rule  has  been 
applied,  see  Security  Co.  v.  Cone,  64  Conn. 
579,  31  Atl.  7  (set  out  in  VIII.  i,  infra)  ; 
Bowman  v.  Long,  23  Ga.  242  (set  out  in 
VIII.  e,  infra);  Rivers  v.  Fripp,  4  Rich. 
Eq.  276  (set  out  in  note  224,  infra) ;  Raney 
V.  Heath,  2  Patton  &.  H.  (Va.)  206  (set  out 
in  VIII.  d,  infra);  Hughes  v.  Hughes,  12 
B.  Mon.  113  (set  out  in  VIII.  i,  infra)  ; 
Phipps  v.  Ackers,  3  Clark  &  F.  702,  9  Clark 
&  F.  683,  6  Jur.  745  (affirming  5  Sim.  44, 
1  L.  J.  Ch.  X.  S.  96,  57  Revised  Rep.  27) 
(set  out  in  VIII.  1,  infra)  ;  Edwards  v. 
Hammond,  3  Lev.  132  (set  out  in  VIII.  a, 
infra)  ;  Bromfield  v.  Crowder,  1  Bos.  &.  P. 
X.  R.  313  (set  out  in  VIII.  a,  infra) ;  Doe 
ex  dem.  Roake  v.  XowcU,  1  Maule  &  S.  327 
(set  out  in  VIII.  f,  infra)  ;  Doe  ex  dem. 
Dolley  V.  Ward,  9  Ad.  &  El.  582,  1  Perry 
&  D.  568,  8  L.  J.  Q.  B.  X.  S.  154  (set  out 
in  VIII.  f,  infra);  Re  Dennis,  5  Ont.  L. 
Rep.  46  (set  out  in  VIII.  a,  infra) ;  Roorae 
V.  Phillips,  24  X.  Y.  463  (set  out  in  VIII. 
i,  infra)  ;  Burrows  v.  Stumm,  22  How.  Pr. 
160  (set  out  in  VIII.  i,  infra);  Williams 
V.  Vanclenve,  7  T.  B.  Mon.  388  (set  out  in 
VIII.  n,  infra). 

For  instances  in  which  a  legacy  has  been 
held  contingent  notwithstanding  a  gift  over 
should  the  legatee  die  before  attaining  the 
specified  age,  see  Atkinson  v.  Turner,  2  Atk. 
41,  Barnard.  Ch.  74  (set  out  in  VIII.  d, 
infra) ;  Butler  v.  Freeman,  3  Atk.  68  (set 
out  in  VIII.  f,  infra) . 
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reasons  Ui  given  in  support  of  this  rule,  the 
reader  must  judge  for  himself.  In  the  case 
of  Pbipps  V.  Ackers,  9  Clark  &  F.  383,  6 
Jur.  745,  which  was  decided  in  1S42,  it 
was  rcgardecl  as  too  firmly  established  to 
be  departed  from;  and  it  is  doubtless  too 
late  to  challenge  it,  though  it  would  seem 
that  the  natural  inference  to  be  drawn  from 


the  limitation  over  in  event  of  the  devisee's 
failure  to  attain  the  specified  age  would  be 
that  the  testator,  believing  the  first  dis- 
position made  by  him  to  be  contingent  upon 
the  devisee's  attaining  such  age,  desired  to 
provide  for  the  event  of  such  disposition 
failing  of  effeot.iM 

It  has  been  held  to  make  no  diil'erence  in 


1*1  It  was  said  by  Lord  Chief  Justice  Tin- 
dal  in  delivering  tlie  response  of  the  com- 
mon-law judges  to  the  question  propounded 
by  the  House  of  Lords  in  Phippa  v.  Ackers, 
9  Clark  &  F.  583,  6  Jur.  745,  that  the  cases 
in  which  the  courts  have  relied  on  the  cir- 
cumstance of  the  estate  having  been  given 
over  in  the  event  of  the  devisee  dying  under 
twenty-one  go  on  the  principle  that  the  gift 
over  sufficiently  shows  the  meaning  of  the 
testator  to  have  been  that  the  first  devisee 
should  take  whatever  interest  the  party 
claiming  under  the  devise  over  is  not  en- 
titled to,  which  of  course  gives  him  the  im- 
mediate interest,  subject  only  to  the  chance 
of  its  being  devested  on  a  future  con- 
tingency. He  further  remarked  that  wheth- 
er the  doctrine  on  which  this  class  of  cases 
has  rested  was  originally  satisfactory  was 
a  point  which  need  not  be  discussed,  it  hav- 
ing been  established  and  recognized  as  a 
settled  rule  of  construction. 

In  other  cases  it  is  said  that  the  limita- 
tion over  is  regarded  as  explanatory  of  the 
nature  of  the  estate  which  it  was  intended 
the  devisee  should  take  upon  arriving  at  the 
age  named,  i.  «.,  that  it  should  then  become 
absolute  and  indefeasible.  Illinois  Land  & 
Loan  Co.  v.  Bonner,  75  111.  315;  Lunt  v. 
Lunt,  108  111.  307;  Hughes  v.  Hughes,  12 
B.  Mon.  115;  Hersey  v.  Purington,  96  Me. 
166,  51  Atl.  865;  Rivers  v.  Fripp,  4  Rich. 
Eq.  276;  Menoher's  Estate,  18  Pa.  Super. 
Ct.  335. 

In  Danforth  v.  Talbot,  7  B.  Mon.  623,  it 
is  said  that  tlie  principle  to  be  deduced 
from  the  cases  in  wliich  an  inference  that  a 
devise  is  not  contingent  is  drawn  from  there 
being  a  devise  over  on  failure  of  the  condi- 
tion is  that  the  apparent  condition  or  con- 
tingency in  the  first  devise  is  held  not  to  be 
a  condition,  but  only  a  designation  of  the 
time  when  the  gift  is  to  vest  in  possession, 
and  that  the  failure  of  the  event  referred 
to  in  the  first  devise,  being  made  the  condi- 
tion of  the  devise  over,  thus  becomes  with 
respect  to  the  first  devise  a  condition  subse- 
'quent. 

A  devise  of  real  estate  to  a  person  if  he 
should  attain  a  particular  age,  standing 
alone,  is  contingent;  yet  if  it  be  followed 
by  a  limitation  over  in  case  he  dies  under 
such  age,  the  devise  over  is  considered  ex- 
planatory, and  the  first  devise  is  held  to 
vest  instanter,  subject  to  be  devested  on  the 
occurrence  of  the  contingency,  the  limita- 
tion aiding  to  show  an  intention  to  give 
to  the  primary  devisee  whatever  estate  was 
not  given  over.  VVeyman  v.  Ringold,  1 
Bradf.  40. 

When  it  is  doubtful  whether  the  time 
appointed  applies  to  the  vesting  or  merely 
L.R.A.1916C. 


to  the  payment,  a  gift  over  in  the  event  of 
the  death  of  the  legatee  before  such  time 
may  imply  a  prior  vesting,  and  so  resolve 
the  doubt.  Williamson's  Estate,  3  Pa.  Co. 
Ct.  239. 

US  In  California,  the  rule  is  that  a  devise 
over  is  to  be  construed  as  indicating  an  in- 
tention on  the  part  of  the  testator  not  to 
make  a  vested  devise.  Be  Blake,  157  Cal. 
448,  108  Pac.  287. 

Compare  Re  Rogers,  94  Cal.  526,  29  Pac. 
962  (set  out  in  VIII.  i,  infra);  Collier 
V.  Slaughter,  20  Ala.  263  (set  out  in  VIII. 
),  infra). 

In  Smith  on  Executory  Interests,  p.  179, 
the  author,  commenting  on  some  of  the 
cases  in  which  this  doctrine  is  laid  down, 
says:  "It  is  perfectly  clear,  upon  principle, 
and  firmly  established  by  authority,  that 
the  expressions  used  in  these  cases  of  Doe 
ex  dem.  Hunt  v.  Moore,  14  East,  601  [set 
out  in  note  123]  and  RandoU  v.  Doe,  6  Dow. 
202  [set  out  in  VIII.  f,  infra],  would  have 
amounted  to  conditions  precedent,  suspend- 
ing the  vesting,  if  there  had  been  no  devise 
over.  Was,  then,  a  devise  simply  in  the 
event  of  the  prior  devisee  dying  before  twen- 
ty-one, and  not  in  the  complex  event  of  his 
dying  without  issue,  before  twenty-one 
sufficient  entirely  to  alter  the  effect  of  the 
preceding  words?  Quite  the  reverse.  For 
a  devise  or  bequest  over  simply  in  case  of 
the  nouhappening  of  the  event  on  which  the 
prior  devise  is  apparently  made  contingent 
(except  in  the  case  of  a  survivorship  clause 
hereafter  mentioned)  affords  some  degree 
of  presumption  that  the  prior  devise  was 
only  to  vest  on  the  happening  of  that  event; 
so  that  though,  on  the  one  hand,  it  is  not 
sufficient,  of  itself,  to  show  that  the  prior 
devise  is  contingent,  yet  it  may  be  called 
in  aid  of  other  circumstances  in  evidence 
thereof. 

"In  support  of  this  proposition,  we  may 
observe,  on  the  one  hand,  that  where  a  tes- 
tator devises  to  a  person  when  he  shall  at- 
tain a  given  age,  with  a  devise  over  in  case 
of  his  death  before  that  age,  and  the  testa- 
tor either  gives  the  whole  of  the  intermedi- 
ate rents  and  profits  to  the  prior  devisee, 
or  leaves  him  entirely  unprovided  for  in 
the  meantime,  there  the  devise  over  will  not 
indeed  afford  any  necessary  presumption 
that  the  testator  intended  to  suspend  the 
vesting  of  the  prior  interest  till  the  given 
age.  For  the  testator,  considering  it  most 
probable  that  the  prior  devisee  would  attain 
the  given  age,  may  have  intended  that  he 
should  in  the  meantime  be  entitled  to  the 
rents  and  profits,  and,  with  that  view,  mtcy 
have  intended  that  he  should  have  a  vested 
interest,  subject  to  be  devested  in  the  event 


Digitized  by 


Google 


1034 


NOTE  TO  SHACKLEY  v.  HOMEK. 


the  application  of  this  rule  whether  the  case  i  effect   in    possession   in   the  meantime,   or 

is  one  of  immediate  devise  without  any  par-  1  is  one  of  a  remainder.!** 

ticular   interest  carved   out  of   it  to  take  !      Although  the  rule  was  originally  properly 


of  his  dying  under  the  given  age.  And  if 
the  testator  has  expressly  given  him  the 
whole  of  the  intermediate  rents  and  profits, 
he  may  have  done  so,  either  from  ignorance 
of  the  fact  that  tlie  devisee  would  be  entitled 
to  them,  as  incidental  to  an  immediate  vest- 
ed interest,  or  from  an  excess  of  caution. 
And  if,  on  the  contrary,  he  has  entirely 
omitted  to  provide  for  the  devisee  in  the 
meantime,  he  may  have  omitted  to  do  so 
because,  intending  the  devisee  to  have  a 
vested  in  interest,  he  knew  that  the  devisee 
would  be  entitled  to  the  intermediate  in- 
come as  incidental  to  his  vested  interest. 
But  still,  on  the  other  hand,  though  such  a 
devise  over  does  not  furnish  a  necessary 
presumption,  it  does  so  far  furnish  some 
degree  of  presumption  that  the  testator  in- 
tended to  suspend  the  vesting  till  the  given 
age,  that  there  is  a  greater  probability  that 
such  was  his  intention  where  there  is  such 
«  devise  over  than  there  is  where  no  such 
devise  over  exists.  Where  there  is  no  such 
devise  over,  it  may  with  great  reason  be 
urged  that  if  the  testator  had  intended  the 
devise  to  be  contingent  until  the  happening 
of  the  event  specified,  he  would  naturally 
have  made  some  provision  for  the  case  of 
that  event  not  happening,  and  the  conse- 
quent failure  of  the  interest  dependent  on 
the  happening  of  that  event;  and  therefore 
that  the  absence  of  any  such  provision  fur- 
nishes a  presumption  that  he  intended  such 
interest  to  be  immediately  vested  in  right, 
though  not  to  be  vested  in  possession  or 
enjoyment  till  the  happening  of  the  event 
specified,  or,  if  vested  in  possession  or  en- 
joyment, to  be  subject  to  devestment  on  its 
not  happening.  Whereas,  if  there  is  a  devise 
over  simply  on  the  nonhappening  of  the 
event  on  which  the  prior  devise  is  appar- 
ently made  contingent,  that  argument  in 
favor  of  the  devisee  taking  a  vesting  inter- 
est is  excluded.  In  such  case,  the  testator 
expressly  gives  the  property  to  another  on 
the  nonhappening  of  the  event;  and  there- 
fore, so  far  from  there  being  any  reason  to 
think  that  he  considered  the  prior  interest 
to  be  vested,  as  we  have  seen  there  would 
be  if  there  were  no  devise  over,  it  is  prima 
facie  rather  to  be  inferred  that  he  intended 
the  prior  interest  to  be  contingent,  and,  con- 
sidering it  to  be  so,  he  added  a  provision 
for  the  case  of  the  nonhappening  of  the 
event  and  the  failure  of  the  prior  interest. 
But,  even  admitting  that  such  a  devise  over 
affords  no  reason  whatever  to  suppose  that 
the  prior  interest  is  contingent,  it  certainly 
affords  no  reason  whatever  to  support  the 
prior  interest  to  be  vested^  for  if  the  testa- 
tor were  desirous  of  preventing  an  in- 
testacy, or  of  excluding  th«  residuary 
devisee  from  the  property  comprised  in  the 
prior  devise,  in  case  of  the  nonhappening  of 
the  event  specified,  he  must,  in  order  to  ac- 
complish that  object,  make  a  devise  over,  to 
take  effect  in  case  of  the  event  not  happen- 
ing, whether  the  prior  interest  were  un- 
L.K.A.1915C. 


questionably  vested,  or  unquestionably  con- 
tingent; and  consequently  such  devise  over 
amounts  to  nothing  more  than  a  further 
disposition,  designed  as  a  provision  for  the 
case  of  the  nonhappening  of  the  event  speci- 
fied, and  not  in  any  way  tending  to  explain 
the  nature  of  the  prior  interest,  as  regards 
vesting,  unless,  as  we  have  already  observed, 
it  be  to  afford  some  presumption  that  such 
prior  interest  was  intended  to  be  contingent. 
188  In  Doc  ex  dem.  Hunt  v.  Moore,  14 
East,  601,  Lord  Ellenborough  said  that  de- 
cisions on  devises  of  real  estate  ( citing  Man- 
I  field  V.  Dugard,  1  Eq.  Cas.  Abr.  195,  Gilb. 
I  Eq.  Rep.  36  [set  out  in  VIII.  i,  infra] ;  Ed- 
I  wards  v.  Hammond,  3  Lev.  132  [set  out  in 
VIII.  a,  infra] ;  Bromfleld  v.  Crowder.  1 
I  Bos.  &  P.  N.  R.  313  [set  out  in  VIII.  a, 
'  infra] ;  and  Goodtitle  ex  dem.  Hayward  v. 
Whitby,  1  Burr.  228,  1  Ld.  Kenyon,  506  [set 
out  in  VIII.  1,  infra]),  have  established  the 
rule  that  a  devise  to  A  when  he  attains 
twenty-one,  to  hold  to  him  and  his  heirs, 
and  if  he  die  under  twenty-one,  then  over, 
does  not  make  the  devisee's  attaining  twen- 
ty-one a  condition  precedent  to  the  vesting 
of  the  interest  in  him;  but  the  dying  under 
twenty-one  is  a  condition  subsequent  on 
which  the  estate  is  to  be  devested,  and 
that  it  makes  no  difference  in  the  applica- 
tion of  this  rule  whether  the  case  is  one  of 
immediate  devise  without  any  particular  in- 
terest carved  out  of  it  to  take  effect  in  pos- 
session in  the  meantime,  or  is  one  of  a  re- 
mainder. 

In  Phipps  V.  Ackers,  3  Clark  it,  F.  713, 
Lord  Brougham  said  with  reference  to  the 
case  of  Doe  ex  dem.  Hunt  v.  Moore,  14 
East,  601,  that  he  desired  to  speak  with  the 
greatest  possible  respect  to  that  case,  but 
that  he  was  not  the  only  member  of  the  pro- 
fession who  had  considered  the  language  of 
Lord  Ellenborough  in  giving  the  judgment 
of  the  court  in  that  case  as  being  very 
strong  indeed,  and  going  a  very  great  way, 
and  being  very  difficult  to  be  reconciled 
with  the  other  cases  as  to  the  use  of  the 
word  "when"  and  similar  words.  Any 
doubts  as  to  the  acceptance  of  the  doctrine 
of  Doe  ex  dem.  Hunt  v.  Moore  were,  how- 
ever, set  at  rest  by  the  opinion  rendered 
by  the  common-law  judges  in  Phipps  v. 
Ackers,  9  Clark  &  F.  583,  6  Jur.  745,  al- 
though they  said  that  whether  the  doctrine 
on  which  the  class  of  cases  to  which  Doe 
ex  dem.  Hunt  v.  Moore  belongs  has  rested 
was  originally  altogether  satisfactory  is  a 
point  which  it  was  unnecessary  to  discuss, 
it  having  been  established  and  recognized 
as  a  settled  rule  of  construction.  In  this 
opinion  Lord  Lyndhurst  and  Lord  Camp- 
bell concurred.  Lord  Brougham,  however, 
said  that  though  he  was  not  prepared  to 
recommend  that  the  Lords  should  differ 
from  the  learned  judges,  and  should  declare 
the  law  to  be  erroneous,  laid  down  in  a  de- 
cision which  had  for  thirty  years  been  un- 
questioned, and  must  in  a  great  number  of 
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applicable  only  to  devises  of  realty,U<  some 
cases  u«  have  applied  it  to  gifts  of  per- 
scmalty  as  well. 

A  limitation  over  will  not  have  the  eflfect 
to  vest  a  gift  where  the  attainment  of  the 
prescribed  age  forms  part  of  the  original 
description  of  the  legatee  or  devisee;  !*• 
and  it  has  been  doubted  whether  it  will 
have  this  efTect  where  it  is  itself  contin- 
gent. 1*7 

In  the  case  of  gifts  of  personal  property 
it  has  been  held  that  a  gift  over  in  case  of 


the  legatee's  death  under  twenty-one  does 
not  militate  against  the  vested  character  of 
the  bequest.iM 

Where  there  is  a  limitation  over,  which, 
though  expressed  in  the  form  of  a  con- 
tingent limitation,  is  in  fact  dependent  upon 
a  condition  essential  to  the  determination 
of  the  interests  previously  limited,  the  court 
is  at  liberty  to  hold  that,  notwithstanding 
the  words  in  form  import  contingency,  they 
mean  no  more  in  fact  than  that  the  person 
to  take  under  the  limitation  over  is  to  take 


instances  have  been  acted  upon,  he  was  of 
the  opinion  that  had  the  question  been  new 
and  entire,  he  should  have  held  the  deci- 
sion in  Doe  ex  dem.  Hunt  v.  Moore  to  be 
erroneous. 

It  is  worth  noting  that  in  each  of  the 
cases  cited  in  Doe  ex  dem.  Hunt  v.  Moore, 
as  supporting  the  doctrine  therein  laid 
down,  there  was  either  a  precedent  estate 
during  the  minority  of  the  devisee, — so  that 
the  words  relating  to  the  attainment  of  the 
specified  age  might  be  taken  as  referring  to 
the  termination  of  such  precedent  estate, 
and  the  limitation  over  be  taken  as  upon  a 
conditioii  subsequent, — or  a  precedent  estate 
for  life,  rendering  it  necessary  to  construe 
the  words  relating  to  the  attainment  of  the 
specified  age  as  a  condition  subsequent  in 
order  to  prevent  the  gift  from  being  de- 
feated in  case  the  life  tenant  should  happen 
to  die  before  the  remainderman  should  at- 
tain such  age.  In  either  of  these  situations 
the  decision  certainly  does  not  turn  upon 
the  fact  of  a  gift  over.  Furthermore,  while 
in  Edwards  v.  Hammond,  3  Lev.  132,  the 
particular  limitation  over  there  involved, 
being  to  the  settlor  and  his  heirs, — a  pro- 
vision which  would  have  been  unnecessary 
had  the  gift  not  been  vested, — clearly  went 
to  show  that  the  preceding  gift  vested  be- 
fore the  specified  age  was  attained,  that 
case  cannot  be  taken  as  authority  for  the 
broad  statement  that  any  sort  of  a  limita- 
tion over  (as  to  a  third  person)  would  have 
the  same  effect. 

»»»In  Raney  v.  Heath,  2  Patton  &  H. 
(Va.)  206,  it  is  said  that  while  it  must  be 
admitted  that  the  preponderance  of  author- 
ity is  in  favor  of  the  rule  that  in  a  bequest 
of  personalty  a  limitation  over  has  not  the 
effect  to  vest  the  gift  and  to  convert  the 
words  of  a  contingency  into  a  condition  8ul>- 
sequent  whereby  the  vested  estate  of  the 
legatee  will  be  devested  or  defeated  upon 
failure  to  attain  the  age  prescribed,  the  doc- 
trine is  not  a  settled  one,  and  that  there  is 
no  reason  why  such  rule  should  not  be 
equally  applicable  to  legacies  as  to 
devises. 

The  rule  that  a  devise  of  lands  to  an  in- 
fant when  he  shall  become  of  age,  with  re- 
mainder over  if  he  die  under  age,  creates 
a  vested  estate,  is  well  settled  in  regard  to 
real  estate,  though  the  rule  is  different  in 
some  respects  where  the  subject  of  the  gift 
is  personal  property.  Manice  T.  Manice, 
43  N.  Y.  380. 
L.R.A.1915C. 


While  a  devise  over  in  case  of  real  estate 
often  furnishes  an  argument  in  favor  of  an 
immediate  vesting  in  the  primary  devisee, 
the  rules  as  to  bequests  of  personal  estate 
are  not  identical,  and  have  a  different 
origin.     Smith  v.  Edwards,  88  N.  Y.  92. 

"» A  gift  over  in  case  the  legatee  shall 
not  attain  the  specified  age  furnishes  a 
plausible  argument  that  the  subsequent 
words  explain  that  the  interest  of  the  lega- 
tee is  to  be  devested  on  that  event,  not  that 
the  vesting  of  the  interest  is  to  be  post- 
poned until  the  prescribed  age.  Pearman  t. 
Pearman,  33  Beav.  394. 

A  gift  over  in  case  of  the  death  of  the 
legatee  during  minority,  instead  of  suspend- 
ing the  vesting  ab  initio,  denotes  that  the 
prior  words  point  merely  to  the  period  when 
the  legacy  becomes  absolute  in  enjoyment. 
Re  Lehman,  2  App.  Div.  631,  37  N.  Y.  Supp. 
1086. 

US  See  footnotes  210  and  220,  infra. 

iwin  L'Estrange  v.  L'Estrange,  Ir.  L. 
R.  25  Eq.  399,  a  doubt  was  expressed  as  to 
whether  the  rule  that  a  gift  over  in  the 
event  of  the  first  talcer's  failure  to  attain 
the  specified  age  has  the  effect  to  vest  a 
devise  to  him  if  he  shell  live  to  attain  said 
age  applies  when  the  only  limitation  over 
is  itself  contingent,  and  when  the  latter 
contingency  is  one  which  cannot  take  effect 
till  after  the  death  of  the  first  taker, — as 
where  the  limitation  over  is  to  a  younger 
brother  on  his  attaining  the  same  age. 

i«»Skey  V.  Banies,  3  Meriv.  335,  17  Re- 
vised Rep.  91,  25  Eng.  Bui.  Gas.  593;  State 
V.  Main,  87  Conn.  175,  87  AtL  38;  Cald- 
well V.  Kinkead,  1  B.  Hon.  228. 

In  Hardcastle  v.  Hardcastle,  1  Hem.  & 
M.  405,  1  New  Reports,  83,  7  h.  T.  N.  S. 
503,  the  principle  that  in  ordinary  cases 
a  gift  over  on  a  contingency  does  not  of  it- 
self prevent  vesting  in  the  first  donee, 
though  it  may  be  a  circumstance  to  be  con- 
sidered, was  adverted  to  with  approval. 

In  Taylor  v.  Frobisher,  5  De  G.  &  S.  191, 
21  L.  J.  Ch.  N.  S.  605,  16  Jur.  283,  it  was 
said  that  the  observations  of  Sir  John  Leach 
in  Bland  v.  Williams,  3  Myl.  &  K.  411,  3 
L.  J.  Ch.  N.  S.  218,  to  the  effect  that  if  a 
gift  over  is  simply  on  the  death  under  the 
age  specified,  then  the  gift  cannot  vest  be- 
fore that  age,  obviously  referred  to  the  will 
then  before  him,  and  was  not  meant  to  be 
of  general  application. 
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subject  to  the  interests  so  previously  lim- 
ited. Bat  in  order  to  the  application  of 
this  principle  the  condition  upon  which  the 
limitation  over  is  made  dependent  must  in- 
volve no  incident  but  what  is  essential  to 
the  determination  of  the  interests  previous- 
ly limited."* 

Where  the  only  gift  over  is  in  event  of 
the  legatees'  or  devisees'  dying  without  is- 
sue before  attaining  the  given  age,  it  is  a 
circumstance  tending  strongly  to  show  that 
the  interests  of  such  legatees  or  devisees 
are  not  contingent  upon  their  attaining  the 
age  designated.iM 

A  provision  that  property  devised  shall 
sink  into  the  residue  in  the  event  of  the 
devisee  dying  under  age  goes  to  show  that 
the  rents  and  profits  will  not  belong  to  the 
residue  before  this  event,  and  gives  color 
to  the  contention  that  the  words  relating 
to  time  only  point  out  the  time  when  an  in- 
defeasible estate  is  to  vest.i'i 

The  fact  that  there  is  a  gap  in  the  testa- 
mentary disposition  of  the  property,  as 
where  the  limitation  over  fails  to  cover  the 
whole  ground,  is  a  circumstance  to  be  taken 
into  consideration  on  the  question  of  vest- 
ing. Thus,  the  fact  that  property  directed 
to  be  conveyed  to  a  devisee  at  his  attaining 
the  age  of  twenty-three  is  given  over  only 
in  case  of  his  death  before  attaining  the  age 
of  twenty-one  is  an  indication  that  the  gift 
is  to  vest  immediately,  since  a  construction 


of  it  as  contingent  upon  his  attaining  the 
age  of  twenty-three  will,  in  event  of  his 
death,  after  attaining  the  age  of  twenty-one, 
but  before  attaining  the  age  of  twenty- 
three,  have  the  effect  to  produce  an  in- 
testacy .US 

'iliere  is  a  difference  of  opinion  as  to 
whether,  where  there  is  a  gift  to  one  for 
life,  and  at  his  death  to  his  children  on  their 
attaining  a  specified  age,  the'  fact  that 
there  is  a  gift  over  only  in  the  event  of  the 
life  tenant's  dying  without  leaving  issue, 
and  not  in  the  event  of  leaving  issue  to  at- 
tain twenty -one,  ao  that  in  case  of  the  life 
tenant's  death  leaving  issue  who  should 
fail  to  attain  twenty-one,  neither  tlie  gift 
to  the  issue  (should  it  be  regarded  as  con- 
tingent) nor  the  limitation  over  can  take 
effect,  is  a  circumstance  indicative  of  vest- 
ing. For  cases  in  which  it  has  been  so 
considered,!^*  and  cases  in  which  it  has 
been  held  in8ufiicient,U4  see  footnotes.  Un- 
doubtedly, though  not  conclusive,  it  is  a 
circumstance  to  be  considered. 

i.  Absence  of  gift  over. 

Notwithstanding  that,  as  shown  in  the 
preceding  subdivision,  a  limitation  over  in 
event  of  failure  to  attain  the  specified  age 
is  regarded  as  a  strong,  and  as  practically 
a  controlling,  circumstance  in  favor  of  vest- 
ing, it  ,is  likewise  held,  as  well  in  cases 
involving   realty  i«*   aa   in  those  involving 


iMMaddison  t.  Chapman,  4  Kay  &  J. 
709. 

JWSee  Bland  v.  Williams,  3  Myl.  &  K. 
411,  3  L.  J.Ch.  N.  S.  218  (set  out  in  VIII. 
1,  infra)  ;  Maddison  v.  Chapman,  4  Kay  4 
J.  709  (set  out  in  VIII.  q,  infra)  :  Lunt 
▼.  Lunt,  108  111.  307  (set  out  in  VIII.  i, 
infra)  ;  Cooper  v.  Pridgeon,  17  N.  C.  (2 
Dev.  Eq.)  98  (set  out  in  VIII.  a,  infra)  ; 
Newport  v.  Cook,  2  Ashm.  (Pa.)  832  (set 
out  in  VIII.  i,  infra) ;  Re  Paxsok,  princi- 
pal case  (set  out  in  VIII.  g,  infra)  ;  Storrs 
V.  Burgess,  29  R.  I.  269,  67  Atl.  731  (set 
out  in  VIII.  i,  infra) ;  Seabrook  v.  Gregg, 
2  S.  C.  73  (set  out  in  note  224,  infra); 
Battle  V.  House,  4  Lea,  202  (set  out  in 
V^IJI.  q,  infra). 

For  instances  in  which  the  gift  has  been 
held  contingent  though  there  was  a  gift 
over  only  in  case  of  death  without  issue, 
see  Barker  v.  Lea,  Turn.  &.  R.  413,  24  Re- 
vised Rep.  85  (set  out  in  VIII.  g,  infra)  j 
Walker  v.  Mower,  16  Beav.  365  (set  out  in 
III.  q,  infra)  ;  Re  Blake,  157  Cal.  448,  108 
Pac.  287  (set  out  in  VIII.  j,  infra)  ;  Lyman 
v.  Parsons,  26  Conn.  493  (set  out  in  VIII. 
g,  infra)  ;  Seihert's  Appeal,  13  Pa.  i501 
(set  out  in  VIII.   j,   infra). 

isi  Phipps  V.  Ackers,  9  Clark  &  F.  583,  6 
Jur.  745. 

iMPeard  v.  Kekewich,  16  Beav.  166,  21 
L.  J.  Ch.  N.  S.  456. 

IM  Ingram  v.  Suckling,  7  Week.  Rep.  386 
(set  out  in  VIII.  1,  infra);  Re  Bevan,  L. 
X.R.A.1915C. 


R.  34  Ch.  Dlv.  718,  56  L.  J.  Ch.  N.  S.  652, 
56  L.  T.  N.  S.  277,  35  Week.  Rep.  400  (set 
out  in  VIII.  j,  infra)  ;  Bree  v.  Perfect,  1 
Collv.  Ch.  Cas.  128,  8  Jur.  282  (set  out  in 
VIII,  j,  infra) ;  Teele  v.  Hathaway,  129 
Mass.  164  (set  out  in  VIII,  f,  infra)  ; 
Wright  V.  Mercein,  34  Misc.  414,  69  N.  Y. 
Supp.  936  (set  out  in  VIII.  q,  infra). 

"*Re  Wrangham,  1  Drew.  &,  S.  358,  30 
L.  J.  Ch,  N.  S.  258,  7  Jur.  N.  S,  15,  3  U 
T.  N.  S.  722,  9  Week.  Rep.  156  (set  out  in 
VIII.  g,  infra)  ;  Kidman  v.  Kidman,  40  L. 
J.  Ch.  N.  S.  359  (set  out  in  VIII.  1,  infra) ; 
Alexander  v.  Alexander,  16  C.  B.  59  (set 
out  in  VIII.  g,  infra)  ;  Walker  v.  Mower, 
16  Beav.  365  (set  out  in  III.  q,  infra) ;  Re 
Bank  of  Montreal,  26  Grant,  Ch.  (U.  C.) 
420   (set  out  in  VIIL  f,  infra). 

us  Where  a  devise  is  made  to  persons 
"when  they  attain  twenty-one,"  the  absence 
of  a  gift  over  should  they  fail  to  attain 
twenty-one  may  be  taken  as  an  indication 
that  the  event  was  regarded  by  the  testa- 
tor, not  as  imposing  a  contingency,  hut  as 
marking  a  period  of  time,  Allan  v.  Van- 
meter,  1  Met.    (Ky.)   264. 

See  also  Foster  v.  Holland,  66  Ala.  474 
(set  out  in  VIII.  q,  infra)  ;  Grisby  v. 
Breckinridge,  12  B.  Mon.  629  (set  out  in 
VIII.  g,  infra)  ;  Young  v.  Stoner.  37  Pa. 
105  (set  out  in  VIII.  i,  infra),  in  which 
the  absence  of  a  devise  over  was  t«kea  into 
conaideratioB. 
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personalty  IM  or  mi-wd  gift8,»W  that  the 
absence  of  a  giU  over  may  be  taken  as 
indiuating  that  the  testator  regarded  the 
gift  as  vesting  immediately.  The  mle  of 
testamentary  construction  in  this  respect 
is  contrived,  like  the  old  negro's  coon  trap, 
to  "ketch  'em  both  a-comin'  and  a-gwine." 
The  inference,  however,  seems  to  be  a  rea- 
sonable one,  especially  where  the  subject  of 
the  gift  is  residue.  **8 


}.  Severance  of  legacy  from  estate. 

T-be  severance  of  the  subject-matter  of 
the  legacy  from  the  corpus  of  the  estate,  as 
by  a  direction  that  it  be  set  apart  by  the 
executors,  or  given  to  trustees,  for  the  pur- 
pose of  paying  the  legacy,  is  considered  as  a 
eircum«tance  indicative  of  an  intention  tliat 
the  gift  shall  vest  in  interest  imme- 
(liatelv.  138     For  instances  in  which  it  has 


iM  The  fact  that  the  testator,  though  <  Uster  v.  Bradley,  1  Hare,  10,  H  L.  J.  Ch. 
careful  to  provide  how  his  other  property  N.  S.  49,  5  Jur.  1034. 
should  be  disposed  of  in  the  event  of  the  ,  Where  the  subject  of  the  gift  is  a  specific 
death  of  other  beneficiaries  before  becoming  |  fund  separated  from  the  rest  of  tlie  testa- 
twenty-one  years  of  age,  made  no  disposi-  i  tor's  property,  the  court  will  seek  a  con- 
tion  whatever  in  case  of  the  legacy  in  ques- !  struction   which   will   vest  the  gift  at  the 


tion,  has  been  taken  to  show  tliat  the  teS' 
tator  considered  such  portion  of  his  estate 
as  finally  disposed  of  and  that  it  would  be- 
come vested  as  soon  as  his  Will  took  effect. 
Warrent  v.  Hembree,  8  Or.  118. 

In  Goebel  v.  Wolf,  113  N.  Y.  405,  10  Am. 
St.  Ptep.  464,  21  N.  E.  388,  the  fact  that 
there  was  nothing  on  the  face  of  the  will 
to  indicate  that  the  testator  contemplated 
the  death  of  any  of  his  children  during 
minority,  was  considered,  among  other 
things,  as  indicative  of  testator's  intention 
to  give  them  immediate  interests. 

See  also  Be  Budd,  160  Cal.  286,  135  Pac. 
1131  (set  out  in  III.  b,  1,  supra)  ;  Ward- 
well  V.  Hale,  161  Mass;  306,  42  Am.  St.  Hep. 
413,  37  N.  E.  196  (set  out  in  III.  b,  1, 
supra) ;  Robert's  Appeal,  50  Pa.  70,  98  Am. 


earliest  moment.  Re  Vevan,  L.  R,  34  Cli. 
Div.  716,  56  L.  J.  Ch.  N.  S.  652,  56  L.  T. 
N.  S.  277,  35  Week.  Rep.  400. 

Where  a  speciiic  legacy  is  set  apart  from 
an  estate  for  a  minor  legatee,  to  be  given 
h«c  at  a  time  in  the  future,  such  legacy  is 
vested.  Fox  v.  Hicks,  81  Minn.  197,  50 
L.R.A.  663,  83  N.  W.  538. 

Where  the  gift  is  to  be  severed  instanter 
from  the  general  estate  for  the  benefit  of 
the  legatee,  and  in  the  meantime  the  inter- 
est thereof  is  to  be  paid  to  him,  that  is  in- 
dicative of  the  intent  of  the  testator  that 
the  legatee  shall  at  all  events  have  the  prin- 
cipal, and  is  to  wait  only  for  the  payment 
until  the  day  fixed.  Warner  v,  Durant,  76 
N.  Y.  133. 

A  direction  that  a  legacy  shall  be  severed 


Dec.  312   (set  out  in  VIII.  b,  infra)  ;  Mid-  ■  from  the  general  estate,  and  invested  by  the 


dleton's  Estate,  212  Pa.  119,  61  Atl.  808 
(set  out  in  VIII.  f,  infra)  ;  Jones  v.  Mackil- 
wain,  1  Russ.  Ch.  220,  25  Revised  Rep.  32 
(set  out  in  VIII.  h,  infra) ;  Re  Livingston, 
14  Ont.  L.  Rep.  161  (set  out  in  III.  b,  1, 
supra). 


executors  for  the  benefl.t  of  the  legatees  un- 
til the  time  arrives  when  they  are  severally 
entitled  to  the  principal,  is  indicative  of  an 
intention  that  the  legacy  shall  vest  immedi- 
ately. Zartman  v.  Ditmars,  37  App.  Div. 
173,  55  N.  Y.  Supp.  908;  Kessler  v.  FrieJc, 


iWThe  fact  that  the  testator  has  failed    29  Misc.  187,  60  N.  Y.  Supp.  891;  Harris  v. 


to  make  a  disposition  of  the  gift  in  event  of 
the   legatee's    death    before    attaining  the 


Cook,  98  Mo.  App.  38,  71  S.  W.  1120. 
A  bequest  which,  from  being  given  when 


specified  age  shows  that  the  attainment  of    the   legatee  attains  twenty-one,   might  not 


such  age  was  looked  upon  as  fixing  the 
period  for  full  enjoyment  rather  than  as 
imposing  a  contingency.  Ordway  v.  Dow, 
55  N.  H.  11. 

See  also  Robinson's  Estate,  13  Phila.  299 
(set  out  in  VIII.  r,  infra,  where  gift  was  to 
take  effect  at  majority  of  third  person) ;  Re 
Lincoln  Trust  Co.  78  Misc.  325,  139  N.  Y. 
Supp.  082  (set  out  in  III.  b,  1,  supra). 

138  The  absence  of  a  limitation  over  in  the 


be  held  a  vested  legacy,  becomes  vested 
when  coupled  with  a  provision  for  the  sever- 
ance of  tbe  fund  froin  the  bulk  of  the  es- 
tate, and  an  intermediate  accumulation  of 
the  interest  or  the  application  of  it  for  the 
benefi.t  of  the  legatee.  Weyman  v.  Ringold, 
1  Bradf.  40. 

The  severance  of  a  legacy  from  the  body 
of  testator's  estate,  to  be  invested  to  make 
a  provision  for  the  support  and  education 


event  of  a  residuary  legatee  failing  to  reach ;  of  the  legatee,  ia  an  indi9ation  of  an  intent 
the  age  of  twenty-one  goes  to  show  that  the  i  to  make  him  the  beneficiary  of  the  corpus 
legacy  is  not  contingent  upon  his  attaining  ■  of  the  legacy,  especially  where  testator 
such  ago.     Kelly  v.  Dike,  8  R.  I.  436.  {  makes  no  limitation   over  in  the  event  of 

U*  In  determining  tlie  period  of  vesting  |  the  legatee's  decease  before  attaining  age. 
it  is  always  considered  a  material  circum-  {  Roberts's  Appeal,  59  Pa.  70,  98  Am.  Dec. 
stance   if   the   legacy   be   severed   from   the !  312. 


rest  of  the  estate.  Re  Couturier  [1007]  1 
Ch.  470,  76  L.  J.  Ch.  N.  S.  206,  96  U  T. 
N.  S.  560. 

A  legacy  to  be  severed  from  a  general 
estate  instanter  for  the  use  and  benefit  of 
a  legatee  is  a  very  different  thing  from  a 
legacy  to  be  severed  from  the  estate  only 
on  the  happening  of  a  particular  event. 
L.R.A.1915C.  07 


Wlien  the  subject  of  the  gift  is  separated 
from  the  rest  of  the  estate,  and  v^ed  in 
trustees  for  tlie  benefit  of  the  legatee,  the 
gift,  although  in  form  contingent,  will  be 
held  vested.  Middleton's  Estate,  212  Pa. 
119,  61  Atl.  808;  Saunders  v.  Vautier, 
Craig  &  Ph.  240,  10  h.  J.  Ch.  N.  S.  354. 
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been  so  conaidercd,  see  cases  cited  in  foot- 
note. 1*0  It  is  not,  however,  an  absolute 
indication,  but  is  merely  one  element  to  be 
taken  into  consideration  in  a  doubtful 
case.  141 

It  has  been  made  a  question  in  some  cases 
whether  the  testamentary  directions  therein 
involved  amounted  to  a  severance.  It  has 
been  held  that  a  direction  to  executors  to 
invest,  or  otherwise  to  set  apart,  a  fund 
for  the  payment  of  legacies  when  the  lega- 
tees shall  attain  the  prescribed  age,  i*>  or 


a  gift  to  trustees  for  the  purpose  of  paying 
such  legacies,  1**  without  provision  for  its 
return  to  the  estate,  constitutes  a  severance. 
It  is,  of  course,  immaterial  that  the  l^acy 
is  given  over  to  another  in  case  the  l^atee 
fails  to  attain  the  age  designated.  But  a 
direction  to  executors  to  pay  out  a  sum  of 
money  forming  the  subject  of  a  postponed 
gift  is  not  a  severance  of  the  gift  from  the 
rest  of  the  estate,  as  in  the  case  of  a  be- 
quest to  trustees;  IM  nor  is  there  a  sever- 
ance where  the  trust  or  direction  to  invest 


l»Brennan  v.  Brennan  [1894]  1  I.  R.  «9 
(set  out  in  VIII.  g,  infra)  ;  Re  Couturier 
[1907]  1  Ch.  470,  76  L.  J.  Ch.  N.  S.  296, 
96  L.  T.  N.  S.  560  (set  out  in  VIII.  g, 
infra) ;  Greet  ▼.  Greet,  5  Beav.  123  (set 
out  in  VIII.  f,  infra) ;  Dundas  v.  Wolfe 
Murray,  1  Hem.  k  M.  426,  1  Xew  Reports, 
429,  32  L.  J.  Ch.  N.  S.  151,  11  Week.  Rep. 
359  (set  out  in  III.  b,  1,  supra) ;  Potts  t. 
Atherton,  28  L.  J.  Ch.  N.  S.  486,  7  Week. 
Rep.  331  (set  out  in  VIII.  n,  infra);  Re 
Lyman,  2  L.  T.  N.  S.  662  (set  out  in  III. 
b,  1,  supra)  ;  Ingram  ▼.  Suckling,  7  Week. 
Rep.  386  (set  out  in  VIII.  1,  infra) ;  Butler 
V.  Butler,  29  N.  S.  145  (set  out  in  VIII.  g, 
infra);  Re  Sproule,  17  Ont.  Rep.  334  (set 
out  in  III.  b,  1,  supra) ;  GoiT  v.  Strohm,  28 
Ont.  Rep.  553  (set  out  in  III.  b,  1,  supra) ; 
Fo.\  V.  Hicks,  81  Minn.  197,  60  L.R.A.  663, 
83  N.  W.  538  (set  out  in  VIII.  i,  infra); 
Harris  v.  Cook,  98  Mo.  App.  38,  71  S.  W. 
1126  (set  out  in  VIII.  i,  infra)  ;  Fisher  v. 
Jolinson,  38  N.  J.  Eq.  46  (set  out  in  VIII. 
j,  infra) ;  Paterson  v.  Ellis,  11  Wend.  259 
(set  out  in  VIII.  h,  infra)  ;  Re  Maley,  73 
Misc.  195,  132  N.  Y.  Supp.  492  (set  ont 
in  VIII.  i,  infra) ;  Grossman's  Estate,  16 
N.  Y.  S.  R.  841,  1  N.  Y.  Supp.  103  (set  out 
in  VIII.  g,  infra)  ;  Rhode  Island  Hospital 
Trust  Co.  V.  Noyes,  26  R.  I.  323,  58  Atl. 
1)99  (set  out  in  VIII.  g,  infra);  Hayes  v. 
Robeson,  20  R.  I.  216,  69  Atl.  686  (set  out 
in  VIII.  f,  infra). 

141  The  fact  that  a  fund  is  segregated  at 
once  from  the  estate,  and  devoted  to  the 
particular  trust,  is  one  of  the  tests  to  be 
used  in  doubtful  cases  in  determining 
whether  the  legacy  is  vested  or  not,  and 
most  commonly  arises  in  cases  where  there 
is  an  absence  of  language  that  can  be  con- 
strued into  a  gift  as  distinguished  from  a 
mere  direction  to  pay;  but  when  the  Ian- 
gauge  is  not  doubtful,  and  the  intention  of 
the  testator,  as  shown  by  the  language  in 
the  will,  is  clear  that  the  legacy  should  not 
vest  immediately,  such  rule  of  construction 
lias  no  application.  Bennett  v.  Bennett, 
217  111.  434,  4  L.R.A.(N.S.)  470,  75  N.  E. 
339. 

14«Re  Couturier   [1907]   1  Ch.  470,  76  L. 
J.  Ch.  N.  S.  296,  96  L.  T.  N.  S.  560  (set  out 
in  VIII.    g,    infra) ;   Brennan    v.    Brennan 
[1894]    1    I.   R.   69    (set   out   in    VIII.   g,  i 
infra)  ;    Harris  v.  Cook,   98   Mo.   App.   38,  j 
71  S.  W.  1126   (set  out  in  VIII.  i,  infra)  ;  j 
Fisher  v.  Johnson,  38  N.  J.  Eq.  46  (set  out 
in  VIII.  j,  infra) ;   Grossman's  Estate,  15 
N.  y.  S.  R.  841,  1  N.  Y.  Supp.  103  (set  out  j 
L.R.A.1915C. 


in  VIII.  g,  infra) ;  Re  Malev,  73  Misc.  195, 
132  N.  Y.  Supp.  492  (set  out  in  VIII.  i, 
infra) . 

14SSee  Greet  v.  Greet,  5  Beav.  123  (set 
out  in  VIII.  f,  infra)  ;  Potts  v.  Atherton, 
28  L.  J.  Ch.  N.  S.  486  (set  out  in  VIII.  n, 
infra) ;  Fox  v.  Hicks,  81  Minn.  107,  50 
L.R.A.  663,  83  N.  W.  538  (set  out  in  VIII. 
i,  infra). 

144M«redith  v.  Tooke,  1  Ves.  Jr.  Supp. 
324. 

14»In  Heath  v.  Perry,  3  Atk.  101,  where 
testator,  who  had  given  certain  legacies  to 
be  paid  to  the  l^[;atees  at  their  respective 
ages  of  twenty-one  in  case  they  should  re- 
spectively attain  that  age,  and  not  other- 
wise, further  gave  his  executors  full  power 
and  liberty,  during  the  respective  minor- 
ities of  the  legatees  until  they  should  attain 
their  ages  of  twenty-one  or  the-  legacies 
should  otherwise  become  void,  to  lay  the 
money  out  in  mortgages  or  other  securities 
for  the  purposes  and  on  the  trusts  of  tlie 
will,  it  was  held  that,  as  the  direction  was 
not  to  lay  out  the  money  for  the  benefit  of 
the  particular  legatees,  but  equally  for  the 
benefit  of  the  residuary  legatees,  such  di- 
rection did  not  amount  to  a  severance  of 
the  gift  from  the  corpus  of  the  estate. 

In  Re  Nunburnholme  [1912]  1  Ch.  489, 
81  L.  J.  Ch.  N.  S.  347,  106  L.  T.  X.  S.  361. 
56  Sol.  Jo.  843,  reversing  [1911]  2  Ch.  510. 
81  L.  J.  Ch.  N.  S.  85,  105  L.  T.  X.  S.  666, 
56  Sol.  Jo.  34,  where  testator  bequeathed 
all  his  shares  in  a  certain  business  upon 
trust  out  of  the  income  and  profits  to  sup- 
plement, if  necessary,  the  incomes  of  thri>e 
daughters  under  certain  specified  circunn- 
stances,  to  pay  out  of  the  income  the  tes- 
tator's debts  and  the  estate  duty  payable 
on  his  death,  and  aa  to  one-fourth  part  of 
said  shares  upon  trust  out  of  the  income 
and  profits  arising  therefrom  (but  subject 
to  the  aforesaid  trusts ) ,  to  pay  to  testator's 
son  an  annual  sum  not  exceeding  £3,0OU, 
if  the  said  income  and  profits  should 
amount  to  so  much,  until  he  should  attain 
the  age  of  twenty-six  years,  and  when  and 
so  scon  as  he  should  have  attained  the  said 
age  to  hold  the  one-fourth  part  and  ac- 
cumulations of  interest  arising  therefrom, 
but  subject  to  the  preceding  trusts,  upon 
trust  for  said  son  absolutely,  it  was  held, 
in  view  of  the  fact  that  the  shares  were  left 
to  the  trustees  not  for  the  simple  purpose 
of  dividing  them  and  holding  them  in  trust 
for  particular  persons,  but  primarily  for 
the  execution  of  a   trust  which   might    be 
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is  not  for  the  benefit  of  the  particular  I^a- 
tees,  but  for  the  purposes  of  the  will  gen- 
erally; i«  or  the  subject  of  the  gift  is  to 
be  held  on  trust  for  another  purpose 
only.  1*9 

Jc.  /Mterventioii  of  trwttecB. 

The  fact  that  a  legacy  is  given  through 
the  intervention  of  a  trustee,  who  is  directed 
to  pay  over  and  deliver  the  property  held 
by  him  in  trust  upon  the  beneficiary's  at- 
taining a  certain  age,  such  property  from 


I  and  after  that  time  to  belong  to  the  said 
,  beneficiary,  is  not  to  be  construed  as  indi- 
I  eating  an  intention  to  postpone  the  vesting 
'  of  the  legacy,  but  rather  as  declaring  an 
I  intention   that   when  the   beneficiary  shall 

attain  the  given  age  the  property  shall, 
'  from  and  after   that  time,  belong  to  him 

and  bis  heirs  and  assigns  discharged  from 
I  the  trust.  MT  The  fact  that  the  property 
I  is  given  to  trustees  is  always  favorable  to 
I  vesting,  as  showing  a  separation  of  the  leg- 
I  acy  from  the  bulk  of  the  testator's  estate, — 


long  continued,  and  which  required  them  to 
apply  the  income  of  the  shares  in  certain 
ways  which  could  not  be  foretold,  and  pro- 
vided for  creating  a  charge  upon  the  in- 
come which  might,  under  certain  circum- 
stances, justify  and  oblige  the  trustees  to 
resort  to  the  corpus,  there  was  no  such  sev- 
erance of  the  gift  from  the  estate  as  to 
Teat  the  gift  to  the  son,  which  was  prima 
facie  contingent  upon  his  attaining  the 
specified  age. 

»«In  Re  Jobson,  L.  R.  44  Ch.  Div.  154, 
testator  gave  his  estate  upon  trust  as  to 
a  specified  leasehold,  to  permit  his  daughter 
Elizabeth  to  receive  the  rents  and  profits 
thereof  for  her  life,  "and  from  and  after 
ber  decease  the  same  premises  shall  be  in 
trust  for  all  the  children  of  the  said  Eliza- 
beth Jobson  in  equal  shares  as  tenants  in 
I'uranion  on  their  respectively  attaining  the 
age  of  twenty-one  years."  It  was  held  that, 
an  the  severance  of  the  gift  from  the  estate 
was  only  for  the  benefit  of  the  life  tenant, 
the  fact  of  the  severance  could  not  be  in- 
voked to  show  that  the  children  took  vested 
interests.  Xorth,  J.,  saying:  "The  trust  is 
not  for  the  children  of  Elizabeth  Jobson  in 
the  first  instance,  but  it  is  to  permit  her  to 
receive  the  income  for  her  life.  There  is  no 
ftirther  segregation  or  appropriation  of  the 
fund,  but  only  a  trust  from  and  after  her 
death  for  all  her  children  in  equal  shares 
on  their  respectively  attaining  twenty-one. 
Jt  is  said  that  there  is  a  separation  of  the 
fund  because  the  children  take  vested  in- 
terests; and  that  they  take  vested  interests 
because  the  fund  is  separated." 
i«Ordway  v.  Dow,  55  K.  H.  11. 
It  makes  no  difference  as  to  the  vesting, 
whether  the  legal  estate  be  devised  to  trus- 
tees who  are  required  to  convey  according 
to  the  directions  of  the  will,  or  whether  the 
interest  is  provided  to  take  effect  without 
the  intervention  of  trustees,  nor  that  the 
trust  provides  for  the  accumulation  of  in- 
come until  the  period  of  payment  or  distri- 
bution arrives.  Tavloe  v.  Moshor,  29  JId. 
443. 

For  instances  in  which  the  legacy  has 
l»«?en  held  to  vest  in  interest,  althongli  given 
through  the  intervention  of  a  trustee,  see — 
— gifts  of  personal  property:  Bland  v. 
Williams,  3  Myl.  &  K.  411,  3  L.  J.  Ch.  N. 
S.  318  (set  out  in  VIII.  1,  infra);  Harfs 
Trusts,  3  I)e  G.  &  J.  202,  28  L.  J.  Ch.  X.  S. 
7,  4  Jur.  X.  S.  1264,  7  Week.  Rep.  28;  . 
Saunders  v.  Vautier,  Craig.  &  Ph.  240,  10  ' 
L.R.A.1915C. 


I  L.   J.    Ch.   N.    S.    354    (set   out   in   VIII. 
n,  infra)  ;  Re  Bartholomew,  1  Macn.  &  G. 
I  354  (set  out  in  III.  b,  1,  supra) ;  Blea«c  v. 
I  Burgh,  2  Beav.  221, 9  L.  J.  Ch.  N.  S.  226  (set 
'  out  in  III.  b,  1,  supra)  ;  Harrison  v.  Grim- 
1  wood,  12  Beav.  192,  18  L.  J.  Ch.  N.  8.  486, 
113  Jur.   864    (set  out  in  VIII.   1,  infra); 
j  Walker  v.  Mower,  16  Beav.  365  (set  out  in 
,  III.  q,  infra) ;  Re  Smith,  20  Beav.  197,  24 
L.  J.  Ch.  N.  S.  466,  1  Jur.  X.  S.  220,  3 
Week.  Rep.  277  (set  out  in  VIII.  q,  infra)  ; 
'  Rrocklebank  v.  Johnson,  20  Beav.  205,  24 
I  L.  J.  Ch.  X.  S.  603,  1  Jur.  X.  S.  318,  3 
I  Week.   Rep.   341    (set  out    in    III.    b,    1, 
supra)  ;    Tatham  v.  Vernon,  29  Beav.  604, 
;  7  Jur.  X.  S.  815,  4  L.  T.  X.  S.  531,  0  Week. 
j  Rep.  822  (set  out  in  VIII.  f,  infra) ;  Boul- 
1  ton  V.  Pilcher,  29  Beav.  633,  7  Jur.  N.  S. 
767,  4  L.  T.  X.  S.  420,  9  Week.  Rep.  626 
i  (set  out  in  VIII.  h,  infra)  ;   Shrimpton  v. 
Shrinipton,  31  Beav.  425,  11  Week.  Rep.  61 
(set  out  in  III.  b,  1,  supra) ;  Pearman  v. 
,  Pearman,  33  Beav.  394  (set  out  in  VIII.  1, 
infra)  ;   Re  Gossling   [1903]   1  Ch.  448,  72 
L.  .1.  Ch.  X.  S.  433,  88  L.  T.  X.  S.  279  (set 
I  out  in  III.  d,  supra) ;   Fraser  v.  Fraser,  1 
!  Xew  Reports,  430,  8  L.  T.  X.  S.  20    (set 
I  out  in  III.  b,  2,  supra) ;  Potts  v.  Atherton, 
I  28   1-.  .r.  Ch.  X.  S.  486,  7  Week.  Rep.  331 
(set  out  in  VIII.  n,  infra) ;  Jones  v.  Mackil- 
wain,  1  Russ.  Ch.  220,  25  Revised  Rpp.  32 
(set  out  in  VIII.  h,  infra)  ;  I^eeming  v.  Sher- 
ratt,  2  Hare,  14,  11  L.  J.  Ch.  X.  S.  423,  6 
Jur.  X.  S.  683   (set  out  in  VIII.  q,  infra)  ; 
Festing  v.  Allen,  5  Hare,  573    (set  out  in 
III.  b,  1,  supra)  ;  Re  Ashmore,  L.  R.  0  Kq. 
99,  39  L.  J.  Ch.  X.  8.  202   (set  out  in  III. 
d,  supra) ;  Re  Peek,  L.  R.  16  Eq.  221,  42  L. 
J.  Ch.  X.  S.  422,  21  Week.  Rep.  820   (set 
out  in  VIII.  1,  infra)  ;  Fox  v.  Fox,  L.  R.  19 
Eq.  286,  23  Week.  Rep.  314  (set  out  in  VIII. 
1,  infra)  ;   Re  Bunn,  L.  R.  16  Ch.  Div.  47, 
29   Week.   Rep.   348    (set  out   in   VIII.   g, 
infra);   Chaffers  v.  Abell,  3  Jur.  577    (set 
out  in  III.  b,  1,  supra)  ;  Perrot  v.  Davies, 
38  L.  T.  X.  S.  52  (set  out  in  VIII.  I,  uifra)  ; 
Re  Lyman,  2  L.  T.  N.  8.  662    (set  out  in 
III.  b,  1,  supra) ;  Van  v.  Clark,  1  Atk.  510 
(set  out  in   VIII.  g,    infra)  ;     Wadley    v. 
Xorth,  3  Ves.  Jr.  364,  4  Revised  Rep.  16 
(set  out  in  III.  b,  1,  supra) ;  Hammond  v. 
Maule,  1  Colly.  Ch.  Cas.  281,  13  L.  J.  Ch. 
X.  S.  386,  8  Jur.  568   (set  out  in  VIII.  b, 
infra)  ;    Equitable   Guaranty   &   T.   Co.   v. 
Bowe,  0  Del.  Ch.  336,  82  Atl.  693   (set  out 
in  III.  b,  1,  supra)  ;  Claflin  v.  Claflin,  149 
Mass.   19,  3  L.R.A.  370,   14  Am.  St.   Rep. 
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especially  where  some  of  the  trustees  are 
not  executors.  IM  And  the  vesting  of  a 
legatee's  interest  will  not  be  postponed  by  a 
trust  spelled  out  by  implication,  itt 

The  fact  that  a  legacy  is  given  to  trustees 
until  the  attainment  of  a  certain  age  by  the 
beneticiaries  of  the  trust  does  not  militate 
against  its  vesting,  where  they  hold  it  solely 
for  the  benefit  of  the  persons  ultimately  en- 
titled. 180 

In  the  cases  of  devises  of  realty  the  effect 
of  the  devise  of  a  precedent  estate  to  a 
trustee    until    the    ultimate    devisee    shall 


reach  the  specified  age  has  the  effect,  as  ex- 
plained in  another  place  (III.  f,  ante),  to 
give  the  devisee  a  vested  remainder;  and  it 
is  immaterial  wliether  the  remainder  is 
legal  after  an  equitable  estate  in  trust,  as 
in  the  case  of  a  devise  to  A  in  trust  until 
B  should  attain  twenty-one,  and  then  to 
B,  or  equitable,  as  in  the  case  of  a  devise  to 
A  in  trust  until  B  should  attain  twenty-one, 
and  then  upon  trust  to  convey  to  B.  IM  Tlie 
fact  that  the  property  is  to  go  to  others, 
or  to  fall  into  the  residue,  in  ease  the  devi- 
see fails  to  attain  the  specified  age,  is  not 


393,  20  N.  E.  454  (set  out  in  III.  b,  1, 
supra)  ;  Parker  v.  Glover,  42  K.  J.  Eq.  559, 
9  Atl.  217  (set  out  in  VIII.  q,  infra)  ; 
Busenberry  v.  Johnson,  59  N.  J.  Eq.  336,  45 
Atl.  103  (set  out  in  VIII.  n,  infra)  ;  Torrey 
V.  Shaw,  3  Edw.  Ch.  356  (set  out  in  VIII. 
q,  infra) ;  Paterson  v.  Ellis,  11  Wend.  259 
(set  out  in  VIII.  h,  infra);  Tucker  v. 
Bishop,  16  N.  y.  402  (set  out  in  VIII.  m, 
infra)  ;  Everitt  v.  Everitt,  29  N.  Y.  39  (set 
out  in  VIII.  i,  infra ) ;  Stevenson  v.  Lesley, 
70  N.  Y.  5)2  (set  out  in  VIII.  j,  infra)  ; 
Goebel  v.  Wolf,  113  N.  Y.  406,  10  Am.  St. 
Rep.  464,  21  N.  E.  388  (set  out  in  VIII.  q, 
infra)  ;  Smith  v.  Parsons,  146  N.  Y.  110, 
40  N.  E.  736  (set  out  in  VIII.  g,  infra); 
Sawyer  t.  Cubby,  146  N.  Y.  192,  40  N.  E. 
869  (set  out  in  VIII.  g,  infra)  ;  Cammann 
V.  Bailey,  210  N.  Y.  19,  103  N.  E.  824  (set 
out  in  VIII.  g,  infra) ;  Williams  v.  Boul, 
101  App.  Div.  593,  92  N.  Y.  Supp.  177, 
affirmed  without  opinion  in  184  N.  Y.  605, 
77  N.  £.  1138  (set  out  in  III.  b,  1,  supra)  ; 
Zartman  v.  Ditmars,  37  App.  Div.  173,  55 
N.  Y.  Supp.  908  (set  out  in  III.  b,  1, 
supra) ;  Braunsdorf  v.  Braunsdorf,  23  N. 
Y.  Supp.  722  (set  out  in  III.  b,  1,  supra)  ; 
Clark  v.  Clark,  23  Misc.  272,  50  X.  Y. 
Supp.  1041  (set  out  in  III.  b,  1,  supra)  ; 
Re  Lincoln  Trust  Co.  78  Misc.  325,  139  N. 
Y.  Supp.  682  (set  out  in  III.  b,  1,  supra) ; 
Re  Meikle,  2  Connoly,  97,  20  N.  Y.  Supp. 
88  (set  out  in  VIII.  q,  infra)  ;  Hooker  v. 
Bryan,  140  K.  C.  402,  53  S.  E.  130  (set  out 
in  VIII.  g,  infra)  ;  Provenchere's  Estate,  1 
Campb.  (Pa.)  68  (set  out  in  VIII.  j, 
infra) ;  Re  Arthurs,  24  Pittsb.  L.  J.  N.  S. 
28  (set  out  in  VIII.  q,  infra)  ;  McCall's 
Estate,  11  Phila.  41  (set  out  in  VIII.  g, 
infra) ;  Middleton's  Estate,  212  Pa.  119,  61 
Atl.  808  (set  out  in  VIII.  f,  infra) ;  Rhode 
Island  Hospital  Trust  Co.  v.  Koyes,  26  R. 
I.  323,  58  Atl.  999  (set  out  in  VIIl.  g, 
infra). 

— gifts  in  which  realty  and  personalty 
were  blended:  Parsons  v.  Justice,  34  Beav. 
£98  (set  out  in  note  224,  infra) ;  Farmer  v. 
Francis,  2  Sim.  &  Stu.  506,  4  L.  J.  Ch.  154 
(s.  c.  in  the  court  of  Common  Pleas,  2 
Bing.  151,  2  L.  J.  C.  P.  143)  (set  out  in 
III.  b,  1,  supra)  :  Kevern  v.  Williams,  5 
Sim.  171  (set  out  in  HI.  b,  1,  supra)  ;  Mil- 
rov  V.  Milrov,  14  Sim.  48,  13  L.  J.  Ch.  N. 
S.'266,  8  Jtir.  234  (set  out  in  VIIL  q, 
infra);  Re  Williams  [1907]  1  Ch.  180,  76 
L.  J.  Ch.  N.  S.  41,  96  L.  T.  N.  S.  759  (set ! 
L.R.A.1915C. 


out  in  VIII.  g,  infra)  ;  Eccles  v.  Birkctt,  4 
De  G.  &  S.  105,  19  L.  J.  Ch.  N.  S.  280,  14 
Jur.  800  (set  out  in  VIII.  1,  infra) ;  Knox 
V.  Wells,  2  Hem.  &  M.  074  (set  out  in  VIII. 
j,  infra)  ;  Re  Turney  [1899]  2  Ch.  739.  69 
L.  J.  Ch.  X.  S.  1,  48  Week.  Rep.  97,  81  U 
T.  K.  S.  548  (set  out  in  VIII.  g,  infra); 
Higgins  V.  Waller,  57  Ala.  396  (set  out  in 
III.  b,  1,  supra)  ;  Re  Reith,  144  Cat.  314, 
77  Pac.  942  (set  out  in  III.  b,  1,  supra): 
Bowditch  V.  Andrew,  8  Allen,  339  (set  out 
in  III.  b,  1,  supra) ;  Daniels  v.  Eldredge, 
125  Mass.  356  (set  out  in  VIII.  n,  infra i; 
Felton  V.  Sawyer,  41  N.  H.  202  (set  out  in 
III.  b,  1,  supra)  j  Safe  Deposit  &  T.  Co.  v. 
Wood,  201  Pa.  420,  60  Atl.  920  (set  out  in 
VIII.  h,  infra)  ;  Smith's  Estate,  226  Pa. 
304,  75  Atl.  425  (set  out  in  VIII.  p,  infra) ; 
Williamson's  Estate,  3  Pa.  Co.  Ct.  239  (set 
out  in  III.  h,  supra)  ;  Sammis  v.  Sammis, 
14  R.  I.  123  (set  out  in  VIIL  q,  infra); 
Storrs  V.  Burgess,  29  R.  I.  269,  67  Atl.  731 
(set  out  in  VIII.  i,  infra)  ;  Withers  v.  Sims, 
80  Va.  651  (set  out  in  VIII.  o,  infrs); 
Baker  v.  McLeod,  79  Wis.  534,  48  X.  W. 
657  (set  out  in  VIII.  1,  infra). 

148  Pearson  v.  Dolman,  L.  R.  3  Eq.  315, 
36  L.  J.  Ch.  X.  S.  258,  15  Week.  Rep.  120. 

l»Canfield  v.  Fallon,  26  Misc.  345,  57 
K.  Y.  Supp.  149,  aflRrmed  on  opinion  of 
court  below  in  43  App.  Div.  561,  60  X.  Y. 
Supp.  1134,  which  is  similarlv  affirmed  in 
161   X.  Y.  623,  55  N.  E.  1093. 

180  Xeilson  v.  Bishop,  45  N.  J.  Eq.  473, 17 
Atl.  962,  and  see  Love  v.  L'Estrange.  3 
Bro.  P.  C.  59  (set  out  in  VIII.  o,  infra  I ; 
Re  Cooke,  8  Ont.  Rep.  630  (set  out  in  VIII. 
i,  infra). 

181  In  Stanley  v.  Stanley,  16  Ves.  Jr. 
491,  the  Master  of  the  Rolls,  adverting  to 
the  point  that  the  whole  legal  estate  was 
vested  in  trustees  until  the  devisee  should 
attain  the  age  of  twenty-one,  in  trust  to 
convey  to  him  at  that  time,  said  that  it 
was  not  material  that  the  estate  given  by 
the  will  was  to  be  settled  by  a  conveyance 
directed  afterward  to  be  made,  "as  the 
right  cannot  in  any  degree  depend  upon 
the  conveyance  to  be  made;  bitt  that  con- 
veyance must  conform  to  the  rights  as  de- 
clared in  the  will,  which  operates  as  an 
equitable  conveyance  until  the  legal  convey- 
ance came  to  be  made." 

Tiie  doctrine  that  one  who,  had  the  devise 
been  direct,  would  have  taken  a  vested  in- 
terest,   will    also    take    a    vested    interest 
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«nough  to  show  a  devise  in  trust  to  convey 
to  be  contingent.  IM 

I.  Appointment  of  trustee  or  guardian 
for  minor  legatee. 

The  appointment  of  a  tnistce  for  an  in- 
fant legatee  during  minority  is  strong  evi- 
dence of  an  intention  to  postpone  not  the 


vesting,  but  the  possession,  until  majority, 
there  being  no  use  of  appointing  a  trustee 
unless  there  is  a  subject  for  trusteeship,  it* 

m.  Direction  to  accumulate, 

A  simple  bequest  of  a  legacy  to  one,  with 
an  added  direction  to  accumulate  until  the 
legatee  attains  a  given  age,  and  an  express 


though  the  property  is  devised  to  a  trustee 
in  trust  to  convey  it  to  him  at  twenty-one, 
may  be  said  to  have  been  finally  established 
by  Phi|>ps  v.  Ackers,  9  Clark  &  F.  583.  On 
this  point  Lord  Lyndhurst,  Ld.  Ch.,  there 
said:  "The  only  question,  therefore,  that 
remains  to  be  considered  is  this,  whether  a 
dilTerent  construction  gliould  be  put  on  this 
will,  which  conveys  an  equitable  estate, 
from  that  which  the  learned  judges  have 
put  upon  the  will  as  applied  to  a  legal  es- 
tate; or,  in  other  worda,  whether  the  direc- 
tion to  convey  makes  any  difference  with  re- 
spect to  the  disposition  of  the  property.  I 
am  clearly  of  opinion  that  it  does  not;  and 

1  agree  entirely  in  what  fell  from  Sir  Wil- 
liam Grant,  in  the  case  of  Stanley  v.  Stan- 
ley, supra,  that  the  right  is  not  affected  by 
the  direction  to  convey,  but  that  the  con- 
veyance must  conform  to  the  right,  and 
that  the  will  itself  is  an  equitable  convey- 
ance, until  that  is  displaced  by  the  legal 
conveyance  which  is  directed  to  be  made." 
And  l<ord  Brougham  said  on  this  point:  "It 
was  contended  that  because  the  immediate 
interest  is  vested  in  the  trustees,  and  that 
they  are  only  directed  to  convey  and  to 
assign  to  George  Holland  Ackers  when  he  is 
of  age,  the  act  done  to  entitle  George  Hol- 
land Ackers  is  postponed  till  that  time,  and 
bis  interest  therefore  only  vests  at  that 
time.  But  there  can  be  no  doubt  that  the 
act  which  entitles  him  is  the  devise;  from 
this  he  derives  his  interest,  though  an  equi- 
table interest;  and  the  only  difference  be- 
tween his  case  and  that  of  a  devisee  without 
trustees  interposed  or  directed  to  conv^ 
is  that  the  legal  estate  remains  in  the  trus- 
tees during  his  minority,  and  that  the  equi- 
table estate  vesting  in  him  during  that  mi- 
nority would  be  devested  upon  his  decease 
under  age.  The  inclination  certainly 
sliould  always  be  to  make  tlie  rules  of  courts 
of  equity  conform  as  much  as  possible  to 
the  principles  recogni7.ed  at  law;  and  I  can 
see  no  reas<Hi  whatever  for  dealing  upon 
different  principles  with  the  vesting  of  an 
equitable  and  of  a  legal  interest,  in  respect 
to  the  present  question."  And  Lord  Camp- 
bell, concurring,  said  that  he  thought  tliat 
equity  in  such  a  case  ought  to  follow  tlie 
law. 

And  see  also  Whitter  t.  Bremridge,  L.  R. 

2  Eq.  736,  36  L.  J.  Ch.  N.  S.  807,  14  Week. 
Rep.  912  (set  out  in  note  152);  Doe  ex 
dem.  Cadogan  t.  Swart,  7  Ad.  k  El.  636 
(set  out  in  VIII.  h,  infra)  ;  Jackson  v. 
Majoribanks,  12  Sim.  03,  5  Jur.  885  (set 
out  in  VIIL  h,  infra) ;  Greene  v.  Potter,  2 
Younge  &  C.  Ch.  Cas.  517,  7  .lur.  736  (set 
out  in  VIII.  b,  infra) ;  Smith  v.  Spencer,  6 
De  G.  M.  &  G.  631,  3  Jur.  X.  S.  193,  5 
L.R.A.1916C. 


Week.  Rep.  136  (set  out  in  VIII.  n,  infra) ; 
James  v.  Wynford,  1  Smale  t  G.  40,  22  L. 
J.  Ch.  N.  S.  450,  17  Jur.  17,  1  Week.  Kep. 
61  (set  out  in  VIII.  g,  infra);  Hempstead 
T.  Dickson,  20  111.  193,  71  Am.  Dec.  260  ( set 
out  in  VIII.  q,  infra) ;  Chapman  v.  Nichols, 
61  How.  Pr.  279  (set  out  in  VIII.  r,  infra). 

IMThe  fact  that  property  is  devised  in 
trust  to  convey  to  one  so  soon  as  he  shall 
have  attained  the  age  of  twenty-one  years, 
and  the  will  contains  a  declaration  that  in 
case  the  trusts  therein  should  determine  or 
become  incapable  of  taking  effect,  the 
hereditaments  should  form  part  of  the  resi- 
due, is  not  of  itself  sufficient  to  show  the 
devise  to  be  contingent.  Re  Mottram,  10 
Jur.  X.  S.  016. 

In  Whitter  v.  Bremridge,  L.  R.  2  Eq.  736, 
where  testator  gave  his  residue,  both  real 
and  personal,  in  trust  to  invest  and  pay  or 
cause  to  be  paid  "the  said  property  and  in- 
terest arising  therefrom  to  my  godson 
[name]  on  his  attaining  the  age  of  twenty- 
fonr  years;  but  in  case  of  his  not  attain- 
ing that  age  or  leaving  male  issue,  I  give, 
devise,  and  bequeath  said  properties^  to 
others,  it  was  held,  following  Phipps  v. 
Ackers,  9  Clark  &,  F.  583,  6  Jur.  745  (set 
out  in  VIII.  I,  infra),  that  the  legatee  took 
a  vested  interest  subject  to  be  devested  in 
the  events  mentioned  in  the  will. 

But  in  Hayes  v.  Goods,  7  Lei|^,  462, 
where  testator  devised  lands  in  trust  to 
convey  to  a  grandson  on  his  attaining  the 
age  of  twenty-one  years,  or  in  case  of  his 
death  before  that  age  without  leaving  issue, 
to  convey  to  another,  the  two  members  of 
the  court  were  divided  in  opinion  as  to 
whether  the  estate  in  remainder  vested  in 
the  grandson,  one  expressing  the  opinion 
that  it  did  so  vest,  subject  to  be  devested 
in  favor  of  the  devisees  over  on  the  said 
grandson's  dying  before  the  age  of  twenty- 
one  without  issue;  the  other  saying  that 
if  there  had  been  no  trust  created,  and  the 
devise  had  been  immediate,  there  would 
have  been  strong  reasons  for  considering 
the  estate  vested  in  order  to  prevent  the 
overthrow  of  the  testator's  intention  in  the 
event  of  the  grandson  dying  under  age  leav- 
ing issue,  but  that,  there  being  an  execu- 
tory trust,  the  necessity  for  such  construc- 
tion disappeared. 

MS  Branstrora  ▼.  Wilkinson,  7  Ves.  Jr. 
421;  Bowman  v.  Long,  23  Ga.  242;  Nelson 
V.  Pomeroy,  64  Conn.  257,  29  At).  639; 
Bayard  v.  Atkins,  10  Pa.  16. 

Where  an  estate  is  bequeathed  or  devised 
to  one  upon  his  beroming  twenty-one  years 
of  age,  or  when  he  becomes  twenty-one,  and 
in  the  meantime  the  property  is  given  to  a 
parent,  guardian,  or  trustee  for  the  legatee's 
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direction  to  postpone  payment  until  then, 
vests  immediately.  IM  And  a  bequest  which, 
from  being  a  mere  direction  to  pay  when 
the  legatee  attains  twenty-one,  miglit  not 
be  held  vested,  becomes  vested  when  cou- 
pled with  a  provision  for  the  severance  of 
the  fund  from  the  bulk  of  the  estate,  and 
an  intermediate  accumulation  of  the  inter- 
est or  the  application  of  it  for  the  benefit 
of  the  legatee.  i»*  A  direction  to  accumu- 
late the  rents  of  real  property  until  the  time 
when  it  is  directed  to  be  conveyed  to  the 
devisee  is  a  circumstance  indicating  that 
the  gift  is  to  vest  immediately.  IM 

The  case  is  otherwise,  however,  where  the 
income  is  directed  to  be  accumulated  for 
the  benefit  of  whoever  shall  ultimately  be- 
come entitled  to  the  principal,  u? 

n.    Provision    for   aurvivortihtp   among 
legatees. 

The  vesting  of  a  legacy  ia  not  prevented 
by  a  provision  for  survivorship  among  the 
legatees  in  case  of  the  death  of  any  under 
the  age  of  twenty-one;  l*s  on  the  contrary, 
the  fact  that  the  will  contains  a  clause 
of  survivorship  which  would  be  wholly  use- 
leas  were  the  gift  to  such  children  only  as 
should  attain  twenty-one  is  a  circumstance 
going  to  show  an  intention  to  give  an  im- 
mediate interest. "» 

The  presumption  arising  from  the  pres- 


ence of  a  survivorship  clause  is  not,  how- 
ever, a  very  strong  one,  for  the  clause  may 
have  been  added  from  excess  of  caution,  or 
from  inadvertence.  Such  a  clause  is  not  in 
itself  sufficient  to  overcome  the  effect  of 
words  of  gift  by  which  the  attainment  of  a 
specified  age  is  annexed  to  the  substance  of 
the  bequest  or  the  description  of  the  l^a- 
tees.  i«« 

Where  there  is  a  gap  between  the  period 
of  operation  of  the  survivorship  clause  and 
the  age  at  which  the  legacy  is  given,  as 
where  the  survivorship  clause  is  in  case  of 
death  before  twenty-one  and  the  legacy  is 
given  at  twenty-five,  the  desire  to  give  the 
will  a  construction  which  will  make  all  its 
parts  harmonize  may  influence  the  court 
to  hold  that  the  legacy  vests  at  the  time 
when  the  survivorship  clause  ceases  to 
operate,  m 

o.  Effect  of  provision  substituting  the 
Issue  of  any  legatee  tcho  may  die  he- 
fore  division. 

The  existence  in  a  will  of  a  provision 
substituting  the  issue  of  any  legatee  who 
may  die  before  division  cannot  be  said  to 
have  any  definite  bearing  upon  the  question 
of  vesting. 

It  has  been  argued  on  the  one  hand  that 
such  a  provision  indicates  that  the  testator 
did  not  contemplate  a  vesting  before  the 


benefit,  in  such  cases  the  interest  will  vest 
at  the  death  of  the  testator.  Hooker  v. 
Bryan,  140  N.  C.  402,  53  8.  E.  130. 

For  other  instances  in  which  the  appoint- 
ment of  a  trustee  or  guardian  of  the  lega- 
tee's estate,  which  consisted  solely  of  the 
legacy,  was  relied  on  as  a  circumstance  in- 
dicative of  an  intention  that  it  should  vest 
immediately,  see  Van  v.  Clark,  1  Atk.  510 
(set  out  in  VIII.  g,  infra)  ;  Paterson  v. 
Ellis,  11  Wend.  259  (set  out  in  VIII.  h, 
infra)  ;  Wade  v.  Dick,  36  N.  C.  (1  Ired.  Eq.) 
313  (set  out  in  III.  b,  1,  supra)  ;  Green  v. 
Green,  80  N.  C.  546  (set  out  in  VIII.  i, 
infra) ;  Rhode  Island  Hospital  Trust  Co.  v. 
Noyes,  20  R.  I.  323,  58  Atl.  099  (set  out  in 
VIII.  g,  infra). 

IM  Re  Couturier  [1907]  1  Ch.  470,  76  L. 
J.  Ch.  N.  S.  296,  96  L.  T.  N.  S.  560. 

See  also  Bull  v.  Johns,  Tamlyn,  513  (set 
out  in  III.  b,  1,  supra)  ;  Blease  v.  Burgh,  2 
Beav.  221,  9  L.  J.  Ch.  N.  S.  226  (set  out  in 
HI.  b,  1,  supra). 

us  VVeyman  v.  Ringold,  1  Bradf.  40.  See 
also  cases  cited  in  footnote  86.  supra. 

i»«See  Peard  v.  Kekewich,  15  Beav.  166, 
21  U  J.  Ch.  N.  S.  466  (set  out  in  III.  b, 
1,  supra). 

iw  See  footnote  87,  supra. 

W»  Deane  v.  Test,  9  Ve».  .Ir.  146,  1  Smith, 
112. 

"»  Re  Bartholomew,  1  Macn.  &  G.  354,  1 
Hall  4  Tw.  566,  19  L.  J.  Ch.  X.  S.  237,  14 
Jur.  181. 
L.R.A.1915r. 


See  also.  Wetherell  v.  Wetherell,  1  De  G. 
J.  &  S.  134  (set  out  in  VIII.  j,  infra t  ; 
Tatem  v.  Tatem,  1  Miles  (Pa.)  309  (set 
out  in  VIII.  q,  infra). 

»«0  In  Barker  v.  Lea,  Turn.  &  R.  413,  24 
Revised  Rep.  85,  it  was  held  that,  although 
a  gift  over  to  the  survivors  in  the  case  of 
the  death  of  any  legatee  unmarried  and 
without  issue,  would  in  case  of  ambiguity 
have  afforded  a  strong  ground  for  contendins 
that  the  original  shares  were  vested  inter- 
ests, though  not  payable  till  the  attain- 
ment of  a  specified  age,  it  was  insufficient 
of  itself  to  overcome  the  effect  of  words  of 
gift  by  which  the  attainment  of  such  age 
was  annexed  to  the  substance  of  the  be- 
quest. 

In  RuBsel  y.  Buchanan,  7  Sim.  628,  5  L. 
J.  Ch.  N.  S.  122  (set  out  in  III.  r,  infra), 
interests  were  held  contingent  notwith- 
standing such  construction  rendered  the 
survivorship  clause  superfluous.  Another 
instance  in  which  the  survivorship  clause 
was  disregarded  is  Bull  v.  Pritchard,  1 
Russ.  Ch.  213,  7  li.  J.  Ch.  41,  25  Revised 
Rep.  27  (set  out  in  n«te  223,  infra). 

In  Johnson  v.  Terry,  139  Ala.  614,  36 
So.  775  (set  out  in  VIII.  j,  infra),  a  sur- 
vivorship clause  was  relied  on  to  show  that 
a  gift  to  children  upon  respectively  attain- 
ing twenty-one  was  contingent. 

i«iSee  Gunning's  Estate,  Ir.  L.  B.  IS 
Eq.  203  (set  out  in  VIII.  i,  infra). 
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time  of  divisicm,  as  otherwise  the  issue 
would  take  anyway,  by  inheritance  from 
their  parent;  on  the  other,  that  a  substitu- 
tional clause  implies  the  devesting  of  an 
already  vested  interest.  The  contradictory 
character  of  the  decisions  construing  wills 
containing  such  a  provision  makes  the 
statement  of  any  general  rule  impossible.  U* 

p.  Assisting  construction  hy  reference 
to  other  gifts. 

In  some  cases  the  construction  of  a  tes- 
tamentary gift  as  vested  has  been  material- 
ly assisted  by  reference  to  other  gifts, 
which  were  clearly  vested,  to  persons  stand- 
ing in  the  same  relation  to  the  testator. 

So,  in  the  case  of  a  gift  to  A,  B,  sons,  and 
C,  a  granddaughter,  provided  C  lives  to 
attain  twenty-one  years,  as  A  and  B  plainly 
take  vested  interests,  C  will  be  held  to  take 
a  vested  interest  also,  and  the  provision  as 
to  attaining  twenty-one  will  be  regarded  as 
a  condition  subsequent.  US  And  a  gift  to 
grandsons  may  be  considered  vested  because 
a  gift  to  a  granddaughter  is  clearly  vest- 
ed; iM  and  a  gift  to  the  children  of  a  son 
may  be  vested  because  gifts  to  the  children 
of  other  sons  and  daughters  are  clearly 
vested,  l* 

The  fact  that  children  who  are  of  full  ' 


age  are  to  take  immediately  is  a  circum- 
stance tending  to  show  that  a  gift  to  those 
under  age  at  majority  is  not  upon  a  con- 
dition precedent  of  attaining  full  age.  IBS 

q.  Assisting  construction  by  reference 
to  other  limitationH — reflecting  con- 
tingency backwards  and  foncards. 

Where  the  gift  is  in  the  alternative,  as 
to  children,  and  if  but  one  child,  to  such 
child,  and  the  contingency  of  attaining  a 
certain  age  is  attached  to  one  or  the  other 
of  the  limitations,  it  may  be  a  question 
whether  it  is  reflected  backwards  or  for- 
wards from  the  one  to  the  other,  or,  con- 
versely, whether  the  absence  of  the  provi- 
sion contemplated  the  attainment  of  the 
specified  age  from  the  one  gift  shows  ^hat 
its  insertion  in  the  other  gift  was  not 
meant  to  postpone  the  vesting. 

It  has  been  held  that  the  contingency  at- 
taching to  the  gift  to  several  children  will 
not  be  imported  into  a  gift  to  an  only 
child,  1*7  unless  there  is  something  to  show 
that  the  testator  did  not  contemplate  that 
an  only  child  might  attain  a  vested  interest 
by  birth  alone.  18S  In  one  of  the  decisions 
it  is  suggested  that  the  effect  of  this  con- 
struction is  to  impute  a  somewhat  capri- 
cious intention  to  the  testator ;  but  it  seems 


IM  For  a  case  in  which  a  provision  sub- 
stituting the  i^ue  of  any  legatee  who 
should  die  in  the  meantime  leaving  issue 
has  been  held  to  indicate  an  intention  that 
the  legacy  should  not  vest,  see  Ross  v. 
Ware,  131  Ky.  828,  116  S.  W.  241. 

For  note  on  "Character  of  remainder 
given  by  will  as  affected  by  a  direction  that 
children,  etc.,  of  a  deceased  remainderman 
shall  take  their  parent's  share,"  see  37 
L.R.A.(N.S.)   728. 

For  an  instance  in  which  the  legacy  has 
been  held  contingent  notwithstanding  a  pro- 
vision for  the  substitution  of  issue,  see  Mar- 
tineau  v.  Rogers,  8  De  G.  M.  ft  6.  328,  25 
L.  J.  Ch.  N.  S.  398,  4  Week.  Rep.  502  (set 
out  in  VIII.  a,  infra). 

For  instances  in  which  legacies  have  been 
held  vested,  subject  to  be  devested  by  death 
leaving  issue  before  distribution,  see  Iieem- 
ing  V.  Sherratt,  2  Hare,  14,  11  L,  J.  Ch.  N. 
S.  423,  e  Jur.  683  (set  out  in  VIII.  q, 
infra ) ;  Murphy  v.  Murphy,  20  Grant,  C!h. 
(U.  C.)  676  (set  out  in  VIII.  q,  infra); 
Butler  V.  Butler,  29  N.  S.  145  (set  out  in 
VIII.  g,  infra). 

This  list  of  instances  does  not  purport 
to  be  complete. 

IMSee  Simmonds  v.  Cock,  29  Beav.  455, 
T  Jur.  N.  S.  718,  9  Week.  Rep.  617  (set  out 
in  VIII.  d,  infra)  ;  Boling  t.  MiUer,  133 
Ind.  602,  33  N.  E.  354  (set  out  in  VIII.  d, 
infra). 

iMSee  Hayes  r.  Robeson,  29  R.  I.  216, 
69  .Atl.  680  (set  out  in  VIII.  f,  infra). 

iMSee  Cropley  v.  Cooper,  19  Wall.  167, 
22  L.  ed.  109  (set  out  in  VIII.  i,  infra). 
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U*See  Peterson's  Appeal,  88  Pa.  397  (set 
out  in  VIII.  j,  infra). 

iTSee  Johnson  v.  Foulda,    L.   R.   5    Eq. 
268,  37  L.  J,  Ch.  N.  S.  260. 

In  Walker  v.  Mower,  16  Beav.  365,  where 
testatrix  gave  leasehold  premises  in  trust 
for  her  daughter  for  life,  "and  after  her  de- 
cease upon  trust  to  assign  the  said  lease- 
hold premises  .  .  .  for  the  residue  of 
the  term  therein  unto  and  between  all  and 
every  the  children  of  her  said  daughter,  to 
and  for  their  own  use  and  benefit,  on  their 
respectively  attaining  the  age  of  twenty-one 
years.  And  if  there  should  be  but  one  child, 
then  upon  trust  to  assign  the  same  unto 
such  only  child  to  and  for  his  or  her  use  or 
benefit,"  with  a  gift  over  in  case  the 
daughter  should  die  without  leaving  any  is- 
sue her  surviving,  the  master  of  the  rolls, 
referring  to  the  discrepancy  between  the 
gift  to  the  several  children  and  to  the  only 
child,  held  that,  though  the  meaning  of  the 
testatrix  may  have  been  capricious  and 
singular,  that  if  there  should  be  two  or 
three  children  they  should  not  take  vest- 
ed interests  until  they  attained  twenty- 
one,  but  that  an  only  child  should  take 
a  vested  interest  at  his  birth,  it  would  be 
inserting  words  into  the  will  to  hold  that 
an  only  child  was  not  to  take  unless  he 
attained  twenty-one. 

l«  In  Re  Fletcher,  53  L.  T.  N.  S.  813,  tes- 
tator gave  the  residue  of  his  real  and 
personal  estate  to  trustees  in  trust  to  sell 
and  to  invest  £4,000  and  pay  the  income 
thereof  to  his  daughter  for  life,  "and  at  her 
death  to  pay  and  divide  the  same  between 
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that  a  testator  might  resHonably  enough 
desire  that  the  gift  should  vest  only  in 
those  of  a  class  as  should  attain  a  specified 
age,  and  at  the  same  time  be  unwilling  to 
give  the  property  in  such  a  way  that  it 
would  pass  out  of  the  family  in  onse  an 
only  child  should  die  under  the  specified 
age. 

Where  the  gift  in  event  of  there  being  an 
only  child  is  clearly  contingent,  the  same 
construction  has  been  put  upon  the  gift  to 
several   children.  !•»     Similarly,    if  the   in- 


terest of  am  only  child  is  deftrfy  vested, 
this  may,  in  an  otherwise  doubtful  ca&e, 
show  that  the  gift,  in  event  of  there  being 
several    children,    waa    also    meant    to    be 

vested-iro 

r.  Effect  of  expreaa  dlreaUon  aa  to  vest- 
ing. 

Even  where  the  testator  has  explicitly 
declared  that  a  devise  or  legacy  shall  be 
"vested"  at  a  certain  ago,  his  declaration 
is  not  necessarily  conclusive,  inasmuch  as 


her  children  in  equal  shares,  who  being 
sons  shall  attain  twenty-one,  or  being 
daughters  attain  that  age  or  be  married, 
and  if  only  one  child,  then  wholly  to  him 
or  her;  if  no  child  who  shall  live  to  attain 
a  vested  interest,  then  the  a&me  fund 
.  .  .  and  the  investments  representing 
the  same  to  be  paid  to"  others.  It  was 
held  that  if  the  will  had  stopped  at  the 
words  '"then  Mi^oUy  to  him  or  her,"  an  only 
child  would  have  taken,  although  it  die<l  be- 
fore twenty-one,  but  that  the  words  "if  no 
child  who  shall  live  to  attain  a  reisted 
interest,"  in  the  following  clause,  showed 
that  the  testator  did  not  contemplate  that 
an  only  child  might  attain  a  vested  inter- 
est by  birth  alone,  and  that  the  condition 
as  to  attaining  twenty-one  or  marrying  ap- 
plied as  well  to  an  oniy  child  as  to  several 
children. 

i«»In  Judd  V.  Jndd,  8  Sim.  525,  8  L.  J. 
Ch.  119,  30  Revised  Rep.  208,  testator  de- 
vised and  bequeathed  the  whole  of  his  real 
and  personal  estate  upon  trust  as  to  one- 
third  part  thereof  for  the  use  and  benctit 
of  his  daughter  Sarah  for  life,  and  upon  her 
decease  in  trust  for  the  child  or  children  of 
her  body,  and  to  be  paid,  assigned,  and 
transferred  to  them  by  his  trustees  upon 
their  respectively  attaining  the  age  of 
twenty-five  years,  but  in  case  his  said 
daughter  Sarah  should  leave  but  one  child 
surviving,  then  the  whole  of  such  one-third 
part  or  share  of  the  residue  should  go  to 
and  become  the  property  of  such  only  child 
upon  his  or  her  attaining  the  age  of  twenty- 
five  years,  and  be  transmissible  to  his  or 
her  heirs,  executors,  or  administrators, 
and  in  case  bis  said  daughter  should  leave 
no  child  to  attain  the  age  of  twenty-five 
years,  the  property  was  given  over  to  the 
other  branches  of  his  family.  He  similarly 
limited  other  shares  of  his  residue  to  his 
two  other  daughters  and  their  children,  and 
finally  declared  that  in  default  of  issue  of 
his  three  children  who  should  attain 
twenty-five,  his  trustees  should  stand  seised 
and  p'ossesscd  of  the  said  residue  in  trust 
for  his  real  and  personal  representatives. 
It  was  held  that  the  gift  in  case  the  daugh- 
ter Sarah  should  leave  one  child  only  her 
surviving  was  clearly  contingent  on  that 
child  attaining  the  age  of  twenty-five  years, 
and  that  the  same  construction  must  be  put 
upon  the  gift  in  case  she  should  have  more 
than  one  child.  The  will  again  being 
brought  before  the  Vice  Chancellor  for  con- 
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sidcration  in  Hunter  v.  Judd,  4  Sim.  455, 
it  was  held  that  if  the  testator  had  simply 
declared  that  upon  the  death  of  his  daugh- 
ter Sarah  his  trustees    should    stand    pos- 
sessed of  one  third  of  his  residuary  estate 
in  trust  for  her  child  or  children,  and  to  be 
paid,    assigned,    and    transferred    to     them 
upon    their    severally  and  respectively   at- 
taining the  age  of    twenty-five   yearu,    the 
gift    would    plainly  have  been  independent 
of  the  time  of  payment,  but  that  the  di.-- 
crepancy    between    tliat    provision    and    the 
gift  in  case  the  daughter  should  leav^e  but 
I  one  child  her   surviving,    and    the    guneral 
'  scheme  of  testamentary  disposition,  showed 
I  that   the    grandchildren    were    not   to    take 
vested  interests  before  attaining  tlie  age  of 
i  twenty-five  years. 

V^ln  King  v.  Isaacson,  1  Smale  &  G. 
371,  where  testator  gave  the  residue  of  his 
estate,  both  real  and  personal,  upon  trust 
I  for  his  wife  for  life,  and  -after  her  decease 
to  pay  two  third  parts  of  the  income  to 
his  niece  Mary  Travis  for  life,  and  the  re- 
maining one  third  to  his  uicce  l^tona 
Travis  for  life,  and  from  and  imuK-diutdy 
after  the  decease  of  Mary  Travis,  upon 
trust  to  convey,  pay,  assign,  transfer,  or 
make  over  two  equal  third  parts  or 
shares  of  the  residuary  real  estate  and 
of  the  personalty  "unto  and  among  all 
and  every  the  child  and  children  of  my 
said  niece  Mary  I'ravia,  as  well  dauglitt;s 
as  sons,  as  and  when  they  shall  severally 
and  respectively  attain  their  respective 
ages  of  twenty-one  years,  to  and  for  their 
own  absolute  use  and  benefit  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to 
their  several  and  respective  heirs,  ex- 
ecutors, administrators,  and  assigns  ac- 
cording to  the  nature  and  quality  of  such 
estates;  and  if  there  shall  be  but  one  child 
of  my  said  niece  Mary  Travis,  then  to  such 
only  child,"  and  after  the  decease  of  the 
other  niece  to  make  over  the  remaining 
third  in  like  manner  to  her  children, — Vice 
Chancellor  Stuart  said  that,  notwithstand- 
ing the  difficulty  created  by  the  words  used 
in  this  will  with  reference  to  attaining 
twenty-one,  yet  looking  at  the  words  of  the 
whole  gift,  which  was  to  operate  on  the 
estate  upon  the  death  of  each  niece,  ami  at 
the  ultimate  gift  of  an  absolute  interest  in 
case  of  there  being  only  one  child,  he  could 
come  to  no  other  conclusion  than  that  every 
child  on  being  born  was  to  acquire  a  vested 
interest. 
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the  word  "vested"  is  capable  of  three  mean- 
ings: First,  as  meaning  vested  in  interest, — 
its  primary  and  ordinary  meaning;  second, 
as  vested  in  possession  or  enjoyment, — 
wliere  it  is,  wlien  used  in  connection  with 
legacies,    equivalent    to    "payable;"    and. 


third,  as  "not  subject  to  be  devested,"  or 
"indefeasible."  For  instances  in  which  the 
context  has  been  held  insufficient  to  show 
that  the  word  "vested"  was  used  in  other 
than  its  ordinary  meaning,  ii  and  instances 
in  which  the  context  has  been  held  to  re- 


"lln  Glanvill  v.  Glanvill,  2  Meriv.  38, 
where  testator  gave  and  devised  all  the 
rest,  residue,  and  remainder  of  his  estate, 
both  real  and  personal,  unto  and  to  the  use 
of  his  son  "to  be  a  vested  interest  upon  his 
attaining  the  age  of  twenty-one,  provided 
that,  in  case  my  said  son  ^all  happen  to 
die  before  attaining  the  said  age  of  twenty- 
one,  then  all  the  rest  and  residue  of  my  said 
real  and  personal  estate  so  given  and  de- 
vised unto  him  shall  go  and  belong  to  my 
daughter,"  the  master  of  the  rolls  said 
that  it  would  be  difficult  to  ^et  over  the 
precise  words  of  the  will  directing  that  the 
legacy  should  vest  at  twenty -one;  that 
there  could  not  be  two  periods  of  vesting, 
and  by  fixing  one  the  testator  must  be 
taken  to  have  excluded  the  other,  and  that 
the  sentence  itself  was  so  worded  that  the 
direction  as  to  vesting  formed  a  necessary 
part  of  it,  and  the  remainder  could  not  be 
construed  without  it. 

In  Balm  v.  Balm,  3  Sim.  492,  30  Re- 
vised Rep.  102,  where  testator  gave  the 
residue  of  his  personal  estate  to  his  execu- 
tors upon  trust  to  invest,  and  to  pay,  trans- 
fer, and  make  over  the  securities  unto  and 
equally  between  the  children  of  a  nephew, 
and  their  respective  executors,  administra- 
tors, and  assigns,  the  shares  of  the  boys 
to  be  payable  and  transferable  to  them  at 
their  respective  ages  of  twenty-one  years, 
and  those  of  the  girls  at  that  age  or  day 
of  marriage,  which  should  first  happen,  and 
to  accumulate  for  them  in  the  meantime, 
with  the  usual  benefit  of  accruer  and  sur- 
vivorship in  case  of  the  death  of  any  or 
either  of  them  under  the  age  or  time  af  ore'- 
said,  and  in  case  of  the  death  of  all  the  said 
childroi  except  one  before  their  shares  of 
the  said  residue  became  vested  interests, 
then  to  pay,  transfer,  and  make  over  the 
whole  unto  such  only  surviving  child  at  the 
age  or  time  aforesaid, — ^it  was  held  that 
tlm  testator  had  put  a  construction  on  the 
word  "vested,"  and  according  to  that  con- 
struction there  was  no  vesting  until  a  boy 
should  attain  twenty-one  or  a  girl  should 
marry. 

In  Russel  v.  Buchanan  (1836)  7  Sim. 
628,  where  testator  who,  by  his  will,  had 
devised  all  his  realty  to  his  wife  during 
widowhood,  and  after  her  decease  or  marry- 
ing again,  to  a  nephew  for  life,  and  after 
the  decease  of  his  nephew,  to  the  children 
of  his  nephew,  but  in  case  there  should  be 
no  child  of  his  nephew  living  at  the  decease 
or  marrying  again  of  his  wife,  then  to  a 
niece  for  life,  and  after  her  decease  to  her 
children;  and  in  case  of  the  respcetive  de- 
ceases of  the  nephew  and  niece  without  leav- 
ing any  child  who  should  be  living  at  the 
decease  or  marrving  again  of  his  wife,  then 
to  others,  and  further  gave  the  residue  of 
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his  estate  after  the  decease  or  marrying 
again  of  his  wife  to  the  nephew  and  niece, 
share  and  share  alike,  with  divers  gifts  over 
on  certain  events  which  did  not  happen, — by 
codicil  directed  that  none  of  the  bencticiaries 
named  in  the  will,  ''nor  any  or  either  of 
their  issue  respectively,"  should  "take  or 
be  considered  as  entitled  to  a  vested  interest 
or  interests  unless  and  until  they  shall  re- 
spectively attain  the  age  of  twenty-one 
years,"  it  was  held  that,  giving  the  words 
used  their  natural  legal  import,  the  inter- 
ests of  the  diildren  were  contingent  on  their 
attaining  that  age,  though  such  construc- 
tion rendered  superfluous  the  further  direc- 
tion in  the  codicil:  "In  case  of  the  death 
of  any  one  or  more  of  such  children  under 
such  age,  then  the  share  of  such  child  or 
children  so  dying  shall  go  to  the  surviv- 
ing brothers  and  sisters,  or  brother  or  sis- 
ter, as  the  case  may  be,  of  such  child  or 
children  so  dying,  their,  bis  or  her  heirs 
and  assigns  respectively  upon  their  re- 
spectively attaining  the  age  of  twenty-one 
years."  The  court  of  the  exchequer  had 
theretofore  held  upon  the  same  will,  in  2 
Cromp.  &  M.  561,  with  respect  to  the  real 
property  embraced  in  the  gift,  that  both  the 
devise  to  the  children  and  the  gift  to  the 
substituted  devisees  over  failed  of  effect, 
the  nephew  having  left  children  who,  how- 
ever, were  under  the  age  of  twenty-one. 

In  Comport  v.  Austen,  12  Sim.  218,  tes- 
tator bequeathed  £3,000  to  trustees  in  trust, 
after  certain  life  interests,  for  all  the 
children  of  a  certain  person,  naming  tliem, 
equally  to  be  divided  between  them  share 
and  share  alike,  the  share  or  respective 
shares  of  such  children  to  be  vested  inter- 
ests in  and  to  be  paid,  assigned,  and  trans- 
ferred to  tliem  respectively  as  am'  when 
they  should  attain  their  respective  ages  of 
twenty-five  years,  provided  that  if  any  of 
them  should  die  before  their  shares  should 
become  vested  and  payable,  leaving  issue, 
their  shares  should  go  to  their  issue;  and 
directed  the  trustees  in  the  meantime  and 
until  the  shares  of  the  children  should  be- 
come payable,  assignable,  and  transferable 
to  them,  to  apply  the  income  for  their 
maintenance.  He  also  bequeathed  £6,000  in 
trust  for  certain  life  interests  for  all  and 
every  tlie  children  of  the  same  person,  "bom 
or  hereafter  to  be  bom,  equally  to  be  di- 
vided between  them  share  and  share  alike, 
and  to  be  paid,  assigned,  and  transferred  to 
them  at  their  respective  ages  of  twenty-five 
years,"  and  to  be  subject  to  the  like  de- 
scent to  the  lawful  issue  of  such  of  them 
as  should  die  under  the  age  of  twenty^Hve 
and  under  the  like  conditions  and  restric- 
tions as  were  contained  in  the  preceding 
bequest.  It  was  held  that  as  a  legacy  can- 
not vest  at  two  different  times,  and  as  the 
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testator  had  directed  tliat  the  legacies 
should  become  vested  interests  in  and  be 
paid,  assigned,  and  transferred  to  the 
ji-jjatees  at  the  age  of  twenty-five  years, 
blending  together  as  constituting  the  same 
fact  the  vesting,  the  paying,  the  assigning, 
and  the  transferring,  and  as  the  testator 
had  made  an  express  proviso  for  their 
shares  going  over  in  the  event  of  their 
dj'ing  before  their  shares  became  vested  and 

{>ayable,  the  legacies  did  not  vest  in  the 
egatees  before  attaining  the  age  of  twenty- 
five. 

In  Re  Thruston,  17  Sim.  21,  18  L.  J.  Ch. 
K.  S.  437,  where  testatrix,  having  a  power 
of  appointment  over  a  fund,  directed  that 
it  should  be  paid,  assigned,  or  transferred 
to  a  certain  person  upon  trust  for  his  daugh- 
ter, "to  be  vested  in  her  on  attaining  the  age 
of  twenty-one  years  or  day  of  marriage, 
which  shall  first  happen,"  adding:  "And  I 
direct  the  interest  and  dividends  of  the  said 
sura  to  accumulate  for  her  benefit  and  be 
paid  to  her  with  the  principal  thereof  at 
the  time  before  mentioned," — it  was  held 
tliat  the  words  "to  be  vested  in  her"  were 
not  used  as  equivalent  of  "to  be  paid  to 
her,"  it  appearing  plainly  that  the  testa- 
trix knew  there  was  a  difference  between 
those  two  expressions,  since  she  directed  the 
fund  to  be  paid  to  the  trustee  in  trust  for 
his  daughter,  to  be  vested  in  her  on  her 
attaining  twenty-one,  and  then  directed  the 
interest  to  be  accumulated  for  her  benefit 
and  to  be  paid  to  her  with  the  principal  at 
such  time. 

In  Griffith  v.  Blunt,  4  Bear.  248,  10  L. 
J.  Ch.  N.  S.  373,  where  testator  bequeathed 
money  in  trust  to  accumulate  for  all  and 
every  the  child  and  children  of  his  two 
nephews,  "equally  to  be  divided  between  or 
amongst  them,  if  more  than  one,  share  and 
share  alike,  per  cafyita,  and  not  per  stirpes, 
the  share  or  shares  of  such  of  them  as  shall 
be  a  son  or  sons,  to  be  an  interest  or  inter- 
ests vested  in  him  or  them,  respectively,  at 
his  or  their  age  or  respective  ages  of  twenty- 
five  years,  and  the  share  or  shares  of  such 
of  them  as  shall  be  a  daughter  or  daugh- 
ters, to  be  an  interest  or  interests  vested 
in  her  or  them  respectively,  at  her  or 
their  age  or  respective  ages  of  twenty-five 
years,  or  day  or  respective  days  of  mar- 
riage, with  the  previous  consent  of  her  or 
their  parents  or  guardians,  which-  sliall  first 
happen.  And  if  there  be  but  one  such  child, 
then  to  such  only  child,  his  or  her  execu- 
tors, administrators,  or  assigns,  absolutely, 
to  be  paid  to  such  child,  if  a  son,  on  his 
attaining  the  age  of  twenty-five  years,  or 
if  a  daughter,  on  her  attaining  that  age  or 
on  her  marriage,  with  such  consent  as  afore- 
said, which  shall  first  happen," — it  was  held 
that  the  vesting  was  not  to  take  place  till 
twenty-five  or  marriage. 

In  Rowland  v.  Tawney,  26  Beav.  67,  tes- 
tator made  a  bequest  to  his  nephews  and 
nieces  for  life,  and  afterwards  to  their 
children,  and  declared  it  to  be  his  will  that 
the  l^acy,  share,  or  pecuniary  interest 
which  any  person  should  take  thereunder 
"shall  be  considered  as  a  vested  interest 
at  the  age  of  twenty-five  years;  and 
L.R.A.1916C. 


if  any  such  person  shall  die  before  the 
same  shall  become  so  vested,  tlien  such 
legacy,  share,  or  pecuniary  interest,  as  well 
original  as  accrued,  shall  go  and  accrue  to 
the  brothers  or  sisters  or  brother  or  sister 
of  such  person  in  like  manner  as  their 
original  shares;  but  in  case  any  such  per- 
son shall  have  left  issue,  then  such  issue 
shall  have  the  share  or  shares,  both  original 
and  accrued,  to  which  their  deceased  parent 
or  parents  would  have  been  entitled."  Sir 
John  Romilly,  II.  R.,  held  that  if  the  direc- 
tion that  the  shares  should  be  considered  as 
vested  at  the  age  of  twenty-five  had  stopped 
with  the  gift  over  to  the  brothers  and  sia- 
ters,  he  should  have  been  disposed  to  think 
that  it  meant  indefeasibly  vested  at  twenty- 
five  because  it  does  not  provide  for  the  case 
of  a  person  dying  leaving  issue,  but  that, 
testator  having  provided  for  such  case,  it 
was  impossible  to  get  over  the  literal  mean- 
ing of  his  words. 

Under  a  bequest  in  trust  for  the  children 
of  a  certain  person,  "to  be  equally  divided 
between  or  among  the  same  children  if  more 
than  one,  share  and  share  alike,  and  to  be 
vested  in  such  of  the  children  as  shall  be 
a  son  or  sons  when  he  or  they  shall  respec- 
tively attain  the  age  or  ages  of  twenty-five 
years,"  the  vesting  of  the  shares  of  such 
children  is  postponed  \tntil  they  reach  the 
age  of  twenty-flve,  notwithstanding  the  will 
may  also  contain  a  maintenance  and  ad- 
vancement clause.  Re  Thatcher,  26  Beav. 
365. 

In  Wakefield  v.  Dyott,  4  Jur.  N.  S.  1098, 
7  Week.  Rep.  31,  testator  gave  the  residue 
of  his  personal  estate  upon  trust  as  to  one- 
third  part  thereof  to  apply  the  income,  or 
so  much  thereof  as  might  be  necessary  for 
the  maintenance,  support,  and  education  of 
the  two  children  of  a  deceased  daughter,  and 
as  to  any  part  of  the  sum  as  might  not  he 
required  for  these  purposes  to  accumulate 
the  same  at  compound  interest  during  the 
minorities  of  his  said  grandchildren  and  un- 
til the  younger  of  them  should  attain 
twenty-one,  and  from  and  after  that  event 
upon  trust  to  pay  and  divide  the  principal 
equally  lietween  the  said  children,  adding: 
"And  I  declare  that  each  of  my  said  grand- 
daughters shall  have  a  vested  interest  on 
her  attaining  the  age  of .  twenty-one  years, 
or  on  the  day  of  her  marriage,  which  Rhall 
first  happen;  and  if  either  of  my  said  grand- 
children shall  happen  to  depart  this  life 
before  she  shall  have  attained  a  vested 
interest,  then  I  give  and  bequeath  her  share 
unto  the  survivor."  There  was  no  gift  over 
in  the  will.  Stuart,  V,  C,  said  that  tliough 
the  court  would  struggle  against  a  con- 
struction which  led  to  an  intestacy,  and  in 
a  doubtful  cEise  would  lean  toward  vesting, 
in  this  case  the  language  of  the  testator  was 
very  clear  and  excluded  all  notion  of  the 
construction  that  either  of  the  grandchil- 
dren was  to  take  a  vested  interest  if  she 
died  under  twenty -one  or  before  marriage: 
that  there  was  no  room  for  a  limited  vi.ni- 
struotion  of  the  word  "vested,"  for  nothing 
was  to  be  taken  except  under  the  direction 
to  pay,  and  that  direction  was  not  to  oper- 
ate until  the  happening  of  a  certain  event. 
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quire  it  to  be  read  as  referring  to  vesting  in  possession,  or  equivalent  to  '•payable,""* 


In  Creeth  v.  Wilson,  Ir.  L.  R.  9  Eq.  216, 
testator  devised  and  bequeathed  certain  free- 
hold and  leasehold  property  upon  trust  to 
pay  two  annuities  to  a  son,  to  whom  he 
also  bequeathed  a  legacy  of  £1,000  payable 
out  of  his  personal  estate.  He  further  di- 
rected: "As  to  the  bequests  hereinbefore 
made  by  annuity  and  legacy  for  my  said 
reputed  son,  the  said  John  Abbott,  my  will 
and  desire  is,  and  I  hereby  direct,  that  same 
shall  not  become  payable  or  vest  in  him 
until  he  shall  have  attained  the  age  of 
twenty-five  years;  nor  then  unless  he  aliall 
have  conducted  himself  orderly  and  respect- 
ably to  the  reasonable  satisfaction  of  the 
trustees  of  this  my  will  for  the  time  being; 
but  that  my  said  trustees  may  in  the  mean- 
time have  full  powers  and  authority  to  pay 
and  advance  such  part  of  the  provision  so 
made  for  my  said  reputed  son,  either  out 
of  said  annuities  or  the  produce  or  principal 
of  said  legacy,  for  his  maintenance  and  edu- 
cation or  advancement  or  progress  in  life 
as  they  mav  consider  most  conducive  to  his 
well-being;''  with  a  gift  over  in  event  of 
the  son's  becoming  dissipated  or  vicious; 
"and  I  hereby  also  direct  that  my  said 
reputed  son  shall  not  have  any  power  in  any 
manner  whatever  to  dispose  of  or  encumber 
said  bequests  and  legacies  until  he  shall 
have  attained  said  age  of  twenty-five  years 
and  have  otherwise  become  entitled  thereto 
as  aforesaid."  It  was  held  that  as  the 
word  "vest"  did  not  stand  alone,  but  was 
coupled  with  the  preceding  words  "become 
payable"  in  the  disjunctive,  and  as  there 
was  no  gift  of  interim  income  in  the  shape 
of  maintenance,  but  only  a  power  purely 
discretionary  confined  to  a  part  of  that  in- 
come, the  word  "vest"  must  be  interpreted 
in  its  primary  meaning,  and  not  as  refer- 
ring merely  to  the  time  of  payment. 

iwin  Barnet  v.  Barnet,  29  Beav.  239,  a 
testator  who  had  given  his  residuary  estate 
to  his  daughter  for  life,  and  afterward  to 
her  and  the  rest  of  his  children  and  the  is- 
sue of  such  as  should  have  died  in  his  life- 
time leaving  issue  living  at  his  decease, 
further  declared  that  it  should  be  lawful  for 
the  trustees  to  pay  over  to  such  issue  who 
should  be  a  eon  or  sons  the  share  or  pro- 
portion of  the  said  residuary  estate  coming 
to  him  or  them,  on  his  or  their  attaining 
the  age  of  twenty-one  years,  "or,  if  my  said 
trustees  or  trustee  shall  in  their  discretion 
see 'fit,  at  any  time  between  that  age  and 
on  his  or  their  attaining  the  age  of  thirty 
years.  But  the  share  or  portion  coming  to 
such  of  the  said  issue  as  shall  be  a  daugh- 
ter or  daughters,  I  direct  shall  be  vested  in 
her  or  them  at  the  age  of  twenty-one  years 
or  day  or  days  of  marriage,  which  shall  first 
happen,"  also  making  provision  for  main- 
tenance and  advancement  in  the  discretion 
of  the  trustees.  It  was  held  that  the  vest- 
ing referred  to  meant  only  vesting  in  pos- 
session, and  that  the  right  was  previously 
vested  in  them  on  the  death  of  the  tenant 
for  life. 

In  Sinipson  v.  Peach,  L.  R.  16  Eq.  208, 1 
L.R.A.19ir)C. 


where  testatrix  gave  the  sum  of  £4,000, 
payable  at  the  decease  of  her  sister,  to  a 
class,  "to  be  equally  divided  amongst  them 
share  and  share  alike,  the  said  shares  to 
be  vested  interests  on  the  majority  or  mar- 
riage of  each,  and  the  interest  and  income 
thereof,  in  the  event  of  my  sister's  decease 
in  the  meantime,  to  be  paid  towards  the 
maintenance  and  education  of  such  child  or 
children,"  it  was  held  that  the  direction  that 
upon  the  death  of  her  sister  the  sum  of 
£4,000  was  to  be  "payable"  to  the  legatees, 
being  clear  and  distinct,  was  not  to  be  over- 
come by  the  words  "the  said  shares  to  be 
vested  interests  on  the  majority  or  mar- 
riage of  each,"  and  therefore  that  the  word 
"vested"  must  be  considered  to  mean  "vest- 
ed in  possession." 

In  Williams  v.  Haythornc,  L.  R.  6  Ch. 
782,  testator  directed  bis  real  and  pergonal 
estate  to  be  converted  into  money,  and  his 
trustees  to  stand  possessed  thereof  in  trust 
to  pay  the  income  to  a  niece  during  her 
life,  and  after  her  decease  to  pay  and  trans- 
fer the  whole  of  the  said  principal  money 
"unto  and  amongst  all  and  every  the  chil- 
dren of  my  said  niece  already  born  or  here- 
after to  be  born,  which  shall  be  living  at 
the  time  of  her  decease,  if  more  than  one, 
equally,  share  and  share  alike;  and  if  only 
one,  then  wholly  to  such  only  child,  and 
the  same  to  be  a  vested  interest  in  him  or 
them  respectively  on  their  respectively  at- 
taining the  age  of  twenty-one  years,  but  not 
to  be  transferred  until  after  the  decease  of 
my  said  niece."  He  further  directed  thift 
in  case  any  of  such  children  should  be  under 
the  age  of  twenty-one  years  at  the  time  of 
his  niece's  decease,  "then  the  dividends  and 
interest  of  such  of  the  legacies  and  shares 
as  shall  not  then  have  become  vested  shall 
from  time  to  time  be  applied  by  my  said 
trustees  for  and  towards  the  maintniance, 
education,  and  bringing  up  of  the  child 
or  children  who  may  be  presumptively  en- 
titled thereto  in  the  meantime  until  his, 
her,  or  their  share  or  shares  shall  become 
payable  as  aforesaid."  He  further  provided 
that  the  trustees  might  pay  and  apply  "such 
part  as  they  shall  think  proper  of  the 
legacy  or  legacies  aforesaid  as  shall  not 
have  become  vested,  in  putting  the  children 
who  may  be  presumptively  entitled  thereto 
to  any  profession  or  business."  The  will 
did  not  contain  any  further  disposition  of 
the  fund.  It  was  held  that  the  fact  that 
the  whole  interest  was  to  be  paid  for  main- 
tenance, and  that  the  share  was  called  the 
presumptive  share  of  the  child,  went  to 
show  that  a  child  having  survived  the  ten- 
ant for  life  would  become  entitled,  although 
there  was  no  right  to  call  for  payment  until 
twenty-one,  and  that  the  word  "vested" 
must  have  been  used  in  the  sense  of  "paya- 
ble." 

In  Thompson  v.  Thompson,  28  Barb.  432, 
testator  directed  his  estate  to  be  divided 
into  a  number  of  shares  greater  by  one  than 
the  number  of  children  whom  he  should 
leave  him  surviving;  that  his  executors  and 
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or  as  meaning  "indefeaaible,"  IW  see  cases 
set  forth  in  the  respeotive  footnotes. 

As  to  tlie  effect  of  a  direction  that  the 
legacy  shall  "vest"  immediately,  to  keep 
a  legacy  charged  upon  land  from  sinking, 
see   footnote   209,   infra. 

As  to  the  effect  of  a  declaration  that  the 


legatee  is  "not  to  have  anything"  unless  he 
attains  the  specified  age,  or  that  the  in- 
terest given  is  "to  be  an  absolute  interest 
on"  attaining  a  certain  age,  or  some  equiva- 
lent expression,  to  render  the  gift  contin- 
gent, see  the  subdivision  of  this  note  next 
following. 


trustees  should  hold  and  control  the  shares 
of  the  sons,  and  out  of  the  interest  tliereof 
pay  such  amount  or  amounts  as  might  be 
necessary  or  proper  for  their  maintenance 
and  support:  and,  upon  his  son  or  sons 
respectively  attaining  the  age  of  twenty- 
one  years,  directed  that  his  executors  and 
trustees  should  pay  over  to  his  sons  their 
respective  shares,  to  be  thenceforth  had  and 
liolden  by  them  and  their  respective  heirs, 
oxe<'utor8.  and  administrators  forever.  He 
further  declared  that  the  principal  sums  be- 
queathed and  devised  to  his  children  should 
vest  in  them  respectively  when  and  as  they 
respectively  arrived  at  the  age  of  twenty- 
one  years,  and  not  before;  provided  that  if 
any  of  them  should  die  before  attaining  the 
age  of  twenty-one  leaving  lawful  issue,  such 
issue  should  stand  in  the  parents'  place:  and 
in  case  of  the  extinction  of  all  the  lineal 
descendants  of  the  testator,  at  any  time  be- 
fore any  or  all  of  his  estate  so  devised  and 
bequeathed  should  have  vested  in  interest, 
he  gave  the  same,  or  so  much  as  might  not 
then  have  vested  in  interest,  to  others.  It 
was  held  that  the  declaration  that  the  prin- 
cipal sums  bequeathed  to  the  children  should 
vest  in  them  respectively  when  and  as  they 
should  respectively  arrive  at  the  age  of 
twenty-one  years,  and  not  before,  must  be 
taken  to  mean  "vest  in  possession,"  and  that 
the  sons  took  immediate  vested  interests. 

In  Johnson  v.  Valentine,  4  Sandf.  30, 
where  testator,  who  by  his  will  had  de- 
vised certain  real  estate  to  two  grandsons, 
executed  a  codicil  by  which  he  devised  such 
property  to  their  stepfather  in  trust,  first, 
to  pay  their  indebtedness  to  him,  and,  sec- 
ond, to  apply  the  rents  and  income  to  the 
support  of  the  families  of  the  said  grand- 
sons "until  the  youngest  child  of  each  shall 
respectively  attain  twenty-one  years  of 
age,  at  which  time  the  estate  so  left  by  my 
will  to  the  father  shall  vest  in  the  children 
of  such  father  or  their  heirs  in  fee  and 
forever;  such  children  or  their  issue  to  take 
as  their  father  would  have  taken  under  my 
aforesaid  will  if  this  codicil  had  not  been 
made," — it  was  held  that,  especially  in  view 
of  the  declaration  of  an  intention  to  give 
the  children  the  same  interest  their  fathers 
would  have  taken  under  the  will,  the  vest- 
ing in  interest  did  not  depend  upon  the 
condition  of  surviving  until  the  young- 
est child  should  attain  the  age  of  twenty- 
one. 

vnin  Taylor  v.  Frobisher,  5  De  G.  &  S. 
191,  testatrix  gave  a  sum  of  money  upon 
trust  to  pay  the  income  to  a  daughter  for 
life,  and  from  and  after  her  decease  upon 
trust  to  pay,  apply,  and  dispose  of  the  prin- 
cipal sum  and  all  interest  due  thereon  "un- 
to, between,  or  amongst  all  and  every  the 
L.R.A.lfll5C. 


child  and  children  of  my  said  daughter  in 
equal  shares,  or  if  there  shall  be  but  one 
child,  then  the  whole  to  such  only  child,  to- 
be  a  vested  interest  or  vested  interwts  on 
their  respectively  attaining  the  age  of  thirty 
years;  and  if  any  child  or  children  of  ray 
said  daughter  should  die  under  the  ago  of 
thirty   without  lawful  issue,  the  share   or 
shares  of  him,  her,  or  them  so  dying,  as 
well  original  as  accruing  by  survivorship, 
shall  go   to  the   survivors   or   survivor   in 
equal  shares  if  more  than  one,  and  become 
vested  at  such  ages  or  times  as  his,  her,  or 
their  original  share  or  shares;    and  upon 
this  further  trust,  that  they,  my  said  trus- 
tees, do  and  shall,  after  the  decease  of  my 
said   daughter,   and   until  the  share  or  re- 
spective shares  of  such  child  or  children  as 
aforesaid  shall  become  vested  and  payable, 
by  and  out  of  the  interest,  dividends,  and 
annual  products  of  the  said  sum  of  £1,000, 
pay  and  apply  to  or  for  the  maintenance 
and  education  of  the  same  child  or  children 
respectively,   such  yearly  sum  or  sums  of 
money  as  to  them,  my  said  trustees,  shall 
seem  meet,  not  exceeding  the  interest  of  the 
expectant  share  of  such   child   or  children 
respectively  in  the  said  principal  sum;"  and 
in  case  all  of  the  daughter's  children  should 
die  under  the  age  of  thirty  years  and  with- 
out lawful   issue,  then  to  stand   possessed 
of  the  said  principal  sum  upon  trust  to  pay 
or  transfer  it  to  a  son  of  testatrix.     It  wiu 
held    that   the   testatrix   in   this    will   had 
used  the  word  "vested"  not  in  its  ordinary 
sense,  but  in  the  sense  "not  subject  to  ba 
devested"    or   "indefeasible,"   since    it   was 
only  by  affixing  this  meaning  to  the  word 
that  her  intentions,  apparent  on  her  will, 
could  have  been  carried  into  effect  in  the 
events   which   were   within  her   contempla- 
tion, the  reasoning  of    the    court    on    this 
point  being  contained  in  the  following  ex- 
cerpt:    "In  the  present  case  the  testatrix, 
after  the  death  of  Ann  Taylor,  directs  that 
her  trustees  shall  pay,  apply,  and  dispose 
of   the   principal   sum    of   £1,000,   and   all 
interest     due     thereon,    unto,    between,   or 
amongst  all  and  every  the   child   and  chil- 
dren of  Ann  Taylor,  in  equal  shares;  and  if 
there  should  be  but    one    such,    then    tlie 
whole    to    such    only    child,  to  be  a  vested 
interest   or   vested    interests,   on   their  re- 
spectively    attaining    the     age     of    thirty 
years;  and  if  any  child  or  children  of  .\nn 
Taylor  should  die  under  the  said  age  with- 
out  lawful    issue,   the   share   or   shares  of 
him,  her,  or  them  so  dying,  as  well  original 
as  accruing  by  survivorship,  should  go  to 
the  survivors  or  survivor   in  equal  shares 
if  more  than    one,    and    become    vested  at 
such    ages    or    times    as  his,  her,  .or  their 
original  share,  or  shares.     In  this  disposi- 
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tion,  as  well  as  in  what  lollows  it,  the 
testatrix  contemplates  that  each  child,  be- 
fore attaining  the  age  of  thirty  years, 
was,  in  some  sense  at  least,  to  be  en- 
titled to  a  share  in  the  fund,  which  she 
designates  as  the  share  of  such  child. 
If  the  child  should  die  under  thirty  with- 
out issue,  his  share  is  to  go  to  the  others. 
If,  dying  under  the  age  of  thirty,  he  should 
leave  issue,  his  share  is  not  to  go  to  the 
others;  the  original  gift  of  the  share  in 
that  case  remains  unafTected.  The  con- 
clusion appears  to  me  irresistible  that  the 
testatrix  intended  the  child  so  dying  and 
leaving  issue  to  retain  his  share  as  an 
interest  traBsmissibte  to  his  representa- 
tives, and  considered  that  he  would  do  so 
by  force  of  the  original  gift.  It  is  impos- 
sible to  impute  to  her  the  intention  that, 
while  the  share  of  a  child  leaving  no  issue 
was  to  go  to  the  others,  the  share  of  a 
child  leaving  issue  was  to  be  undisposed  of, 
and  to  go  to  the  persons,  whoever  they 
might  be,  who  were  to  take  in  default  of 
appointment.  So,  where  the  testatrix,  in 
the  ultimate  disposition,  gives  tlie  whole 
fund  to  Thomas  Frobisher  in  the  event  of 
all  the  children  of  Ann  Taylor  dying  under 
the  age  of  thirty  years  and  without  issue, 
she  must  have  meant  that  to  be  the  only 
event  in  which,  under  the  previous  disposi- 
tions, the  fund  would  be  undisposed  of.  In 
'  the  event  of  an  onfy  child  dying  under 
thirty  years  and  leaving  issue,  the  fund 
was  not  to  go  over  to  Thomas  Frobisher; 
because  the  testatrix  considered  that,  un- 
der the  previous  dispositions,  the  deceased 
child  took  an  absolute  interest  in  the  fund. 
The  object  of  the  testatrix  was  to  make  a 
complete  disposition  of  the  fund;  and  in 
such  cases  tiie  court  always  endeavors  to 
construe  the  will  so  as  to  prevent  an  in- 
testacy as  to  any  part  of  it. 

In  Berkeley  v.  Swinburne,  16  Sim.  275, 
testator  gave  his  residuary  estate  to  trus- 
tees in  trust  for  his  mother  for  life,  and 
after  her  decease  in  trust  for  all  the  chil- 
dren of  his  sisters,  "to  take  in  equal 
shares  as  tenants  in  common,  their  respec- 
tive executors,  administrators,  and  assigns, 
and  to  be  a  vested  interest  or  vested  inter- 
ests in  a  son  or  sons  on  his  or  their  attain- 
ing the  age  of  twenty-one  years,  and  in  a 
daughter  or  daughters  on  her  or  their  at- 
taining that  age  or  being  married;  and  in 
case  any  one  or  more  of  the  said  children, 
being  a  son  or  sons,  sliall  die  under  the  age 
of  twenty-one  years,  or,  being  a  daughter, 
or  daughters,  shall  die  under  that  age  with- 
out having  been  married,  then  as  to  the 
original  share  or  shares  of  the  said  trust 
moneys,  stocks,  funds,  and  securities  be- 
longing to  the  child  or  children  respective- 
ly, who  sliall  so  die  as  aforesaid,  as  also  the 
share  or  shares  thereof  to  which  the  same 
child  or  children  respectively  may  become 
entitled  under  this  present  trust,  in  trust 
for  the  otiiers  or  other  of  the  said  children. 
.  .  .  But  in  case  there  shall  be  no  such 
only  sou  or  no  such  only  daughter  of  either 
of  tliem,  my  said  sisters,  or  no  such  son  or 
daughter  who  shall  live  to  attain  a  vested 
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interest  in  the  said  trust  moneys,  then" 
over.  He  also  provided  that  it  should  be 
lawful  for  the  trustees  to  apply,  settle,  or 
appropriate  the  whole  or  any  part  of  the 
principal  trust  moneys  to  which,  under 
such  trusts,  such  child  or  children  "shall  be 
entitled,"  for  the  advancement  or  benefit 
of  such  child  or  children  notwithstanding 
he  or  she  should  not  have  attained  the  age 
of  twenty-one  years,  or,  being  a  daughter, 
without  having  been  married.  He  further 
provided  that  in  case  at  his  mother's  death 
any  child  or  children  of  his  sisters,  "who, 
under  the  trusts  hereinbefore  c<mtained, 
may  be  entitled  to  any  vested  or  presump- 
tive share  or  shares  of  the  said  trust 
moneys,  stocks,  funds,  or  securities,"  who 
should  not,  being  a  son,  have  attained  the 
age  of  twenty-one,  or,  being  a  daughter, 
have  attained  that  age  or  been  married, 
theu  the  trustees  should  place  out  or  con- 
tinue at  interest,  and  from  time  to  time 
call  in  and  replace  out,  "the  share  or  shares 
of  such  child  or  children  respectively,"  and 
pay  the  income  therefrom  to  the  parents  or 
guardian,  to  be  applied  in  and  toward  the 
maintenance  and  education  of  such  child 
or  otherwise  for  their  respeotive  use  and 
benefit.  It  was  held  that  the  provision  for 
the  maintenance  of  the  children  during 
their  minority  after  the  death  of  the  ten- 
ant for  life,  the  language  used  in  the  gift 
over  in  referring  to  the  shares  of  the  (&il- 
dren,  and  the  advancement  clause,  showed 
that  the  testator  had  not  used  the  word 
"vested"  in  its  strict  technical  sense,  but 
as  meaning  "indefeasible." 

In  Edmoudsou's  Estate,  L.  R.  5  Eq,  380, 
16  Week.  Rep.  899,  testatrix  bequeathed 
the  residue  of  her  estate,  which  consisted 
wholly  of  personalty,  upon  trust  as  to  one 
fifth  share  thereof  to  pay  the  income  to  a 
great  nephew  for  life,  and  at  his  decease  to 
pay  the  share  unto  and  among  all  and  every 
his.  child  and  children  equally;  and  as  to 
the  other  four  fifths,  upon  like  trusts  for 
the  benefit  of  other  great  nieces  and 
nephews  and  their  children.  In  the  event 
of  the  death  of  any  one  or  more  of  such 
great  nephews  and  nieces  without  leaving 
issue,  she  directed  that  the  share  of  the 
one  so  dying  should  be  in  trust  for  the  sur- 
vivor or  survivors  in  like  manner  as  the 
original  shares.  She  then  directed  that 
none  of  the  said  shares  should  be  "so  paid 
to  or  become  vested  interests  in"  any  of  the 
said  children  until  he,  she,  and  they  at- 
tain the  age  of  twenty-five  respectively,  and 
that  in  the  meantime  it  should  be  lawful 
for  the  trustees  to  pay  any  part  of  the  in- 
come from  "such  shares  respectively  to- 
ward the  maintenance  and  education  of 
such  children  respectively."  If  any  of  the 
said  children  should  die  before  attaining 
twenty-five,  the  share  of  the  one  so  dying 
was  directed  to  accrue  to  the  survivors  and 
survivor;  and  in  case  of  the  death  of  any 
other  of  the  said  children  "before  such  ac- 
cruing or  surviving  shares  shall  become 
vested  as  aforesaid,"  every  such  accruing 
or  surviving  share  should  again  be  subject 
to  the  same  condition  of  accruer;  provided. 
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«.  Infei'ences  from  pecuUarlUes  of  phra- 
seology employed. 

In  numerous  instances  the  courts  have 
seized  upon  some  turn  of  expression  used 
as  indicative  of  the  testator's  intention. 
Such  expressions  may  be  in  themselves  in- 
ronclusive,  but  are  worth  noticing  for  their 
cumulative  effect. 
{,     Among  the  words  or  phrases  indicative 


of  vesting  are:  "divided,""*  or  "diri- 
sion,"  "»  "shall  receive,"  W«  and  "give  and 
bequeath"!'"  employed  in  making  the  gift; 
the  addition  of  the  words  "heirs,"  W*  or 
"executors,  administrators,  or  assigns"  i'" 
to  the  designation  of  the  l^atee;  and  the 
use  of  the  words  "revert  back"  in  a  further 
limitation  of  the  property,  iw 

The  use  of  the  word  "share,"  or  "portion," 
in  referring  to  the  interest  taken  by  a  lega- 


neverthelesB,  that  in  case  any  of  such  child 
or  children  should  have  left  issue,  such  is- 
sue should  take  such  share  in  the  trust 
funds  as  their  deceased  parent  would  have 
had  if  living;  and  such  share  or  shares  "to 
be  paid  to  such  issue  at  snch  age  or  time 
as  thereinbefore  was  directed  with  reaix>ct 
to  the  payment  of  their  parents*  original 
shares."  It  was  held  that,  tliere  being 
nothing  in  the  first  part  of  the  will  to 
show  that  the  gifts  to  the  children  of  the 
persons  named  were  not  to  vest  immediate- 
ly on  the  death  of  their  parents,  as  the  ac- 
cruer clause  would  be  otherwise  super- 
fluous, and  as  a  different  construction 
would  render  a  partial  intestacy  possible, 
the  word  "vested"  must  be  taken  as  mean- 
ing "indefeasible." 

•  In  Re  Baxter,  10  Jur.  N.  S.  845,  testator 
gave  certain  securities  upon  trust  for  a 
daughter  for  life,  and  after  her  death  in 
trust  for  lier  husband  for  life,  "he  main- 
taining and  providing  for  all  and  every  the 
children  by  my  said  daughter  now  liv- 
ing or  hereafter  to  be  bom,  .  .  .  un- 
til they  shall  respectively  attain  the  age 
above  mentioned;"  and  a'fter  the  death  of 
the  survivor  of  the  daughter  and  her  hus- 
band on  trust  for  all  and  every  their  chil- 
dren in  equal  parts,  shares  and  proportions, 
"the  share  or  shares  of  daughters  to  be  con- 
sidered a  vested  interest  at  the  age  of 
twenty-one  years,  and  the  share  or  shares 
of  sons  at  the  age  of  twenty-five  years,  not- 
withstanding the  postponement  of  the  pay- 
ment or  transfer  of  the  shares  of  such  chil- 
dren until  after  the  decease  of  the  survivor 
of  them,  my  said  daughter  and  her  said 
husband;  and  in  case  of  the  death  of  any 
one  or  more  of  such  children  without  hav- 
ing obtained  a  vested  interest  in  his,  her, 
or  their  shares,  then  I  direct  that  the  share 
or  shares  of  him,  her,  or  them  so  dying 
shall  go  and  belong  to  the  survivors  or  sur- 
vivor of  such  children  and  be  vested,  paid, 
and  transferred,  together  with  their,  his, 
or  her  original  share,  or  shares,  or  so  soon 
after  as  circnmstances  will  permit;"  and  if 
there  should  be  but  one  sueli  surviving 
child,  then  in  trust  for  such  child,  if  a  son, 
at  the  age  of  twenty-five  and  if  a  daughter, 
at  the  age  of  twenty-one;  and  in  case  of 
the  death  of  all  such  "children  "without  hav- 
ing obtained  a  vested  interest  in  the  said 
capital  sum  as  aforesaid,"  then  in  trust 
for  testator's  daughter.  It  was  held,  upon 
the  whole  scope  of  the  will,  the  other  pro- 
visions in  which  showed  no  great  accuracy 
in  language  that  the  testator  looked  up- 
on "vesting"  and  "pavment"  as  the  same 
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thing;  and  in  view  of  the  expression  used 
in  the  maintenance  clause,  "actual  or  pre- 
sumptive share  or  shares,"  that,  having 
regard  to  the  strong  words  in  the  first  limi- 
tation, and  the  weaker  words,  "to  be  con- 
sidered a  vested  interest,"  tuid  to  the  possi- 
bility of  all  dying  before  attaining  a  vested 
interest,  and  also  to  other  gifts  to  the 
grandchildren,  the  word  "vested"  must  be 
considered  as  having  been  used  in  the  sense 
of  "indefeasible." 

i«The  use  of  the  word  "divided"  implies 
that  the  legacy  has  already  vested.  Shat- 
tuck  V.  Stedman,  2  Pick.  468. 

Directions  to  pay,  or  to  transfer,  divide, 
and  partition,  import  a  gift  unless  they  are 
restricted  by  some  inconsistent  condition  or 
limitation.     Collier  v.  Collier,  40  Mo.  287. 

vn  The  term  "division"  implies  an  inter- 
est in  the  fund  to  be  divided.  McLemore  v. 
McLemore,  8  Ala.  687. 

w«The  use  of  the  words  "shall  receive" 
implies  that  the  legatee  has  a  vested  inter- 
est in  the  property  before  the  time  of  pay- 
ment. See  Devane  v.  Larkins,  56  N.  C. 
(3  .lones,  Eq.)   377. 

yri  The  words  "give  and  bequeath"  in  a 
testamentary  paper  import  a  lieneflt  in 
point  of  right  to  take  effect  on  the  decease 
of  testator  and  proof  of  the  will,  unless  it 
is  made  in  terms  to  depend  upon  some  con- 
tingencv  or  condition  precedent.  Eldridge 
V.  Eldr'idge,  9  Cuah.  518. 

"•  The  word  "heirs,"  when  used  in  the 
gift  of  a  legacy,  means  "personal  repre- 
sentatives," and  may  have  the  effect  to 
make  the  legacy  vested  in  cases  where  it 
would  otherwise  be  contingent.  See  Reed 
V.  Buckley,  5  Watts  &  S.  517,  40  Am.  Dec. 
S31  (set  out  in  VIII.  f,  infra);  Re  Rad- 
ford, 37  Misc.  241,  75  N.  Y.  Supp.  25.5  (set 
out  in  VIII.  n,  infra) . 

1»  The  words  "executors,  administrators, 
or  assigns,"  although  they  will  not  prevent 
the  lapse  of  a  legacy  by  the  death  of  the 
legatee  in  the  lifetime  of  the  testator,  are 
not  to  be  overlooked  when  the  question  is 
whether  the  legacy  is  vested  before  the  age 
specified,  because  if  it  were  necessary  that 
the  legatee  should  live  to  that  age  to  be  en- 
titled to  the  legacy,  then  there  Would  be  no 
question  about  his  representatives  at  that 
time.  Saunders  v.  Vautier,  Craig.  &  Ph. 
240,  10  L.  J.  Ch.  N.  S.  354. 

MO  The  use  of  the  words  "revert  back" 
in  a  further  limitation  of  the  property  pre- 
supposes a  vested  title  in  the  first  taker. 
Cooper  V.  Pridgeon,  17  N.  C.  (2  Dev.  Eq.) 
98. 
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tee  bag  been  characterized  on  the  one  hand 
as  indicative  of  an  immediate  vesting,  Ui 
and  on  the  other  hand  as  equivocal.  US  The 
fact  that  the  "share"  of  those  dying  under 
the  specified  age  is  given  to  other  members 
of  the  elaes.  does  not  create  so  strong  an 
implication  of  intention  to  vest  the  gift 
immediately  as  where  the  "share"  is  given 
over  to  a  stranger,  w* 

The  expression  that  the  property  shall 
go  to  the  legatee  "when  he  shall  arrive  at 
manhood,  or  is  twenty-one  years  of  age," 
has  been  held  to  show  that  the  testator  was 
reckoning  the  time  when  the  l^atee  would 
become  capable  of  taking  control  and  man- 
agement of  his  estate,  rather  than  the  time 
when  his  interest  would  vest.  IM 

The  fact  that  the  trustee  was  not  directed 
to  convey,  but  simply  td  deliver  over  and 
give  the  possession  of  the  pr(^erty,  has 
been  regarded  as  indicative  of  an  intenti<m 
that  the  devisee's  estate  should  vest  imme- 
diately. l>» 

A  provision  that  the  g^ft  "does  not  become 
theirs  until  this  age,"  Ut  or  that  it  is  "to 
be  an  absolute  interest  on"  the  legatee's 
attaining  a  certain  age;  U7  that  the  lega- 
tee "is  not  to  have  anything  of  my  estate 
unless"  he  lives  to  attain  the  age  speci- 
fied; >w  that  the  legacy  is  to  be  paid  to 
the  children  of  a  certain  person  as  soon  as 
they  attain  a  certain  age,  "and  not  to  go 
to  his,  her,  or'  their  heirs  or  assigns,  or  to 
any  other  person  or  persons  on  any  pre- 


tense whatsoever;"  U»  and  a  direction  that 
the  legacy  "shall  be  void"  should  the  lega- 
tee die  before  reaching  the  specified  age,  W« 
have  been  held  indicative  of  an  intention  to 
make  it  contingent. 

The  fact  that  a  bequest  is  expressed  to 
take  effect  "from  and  after"  the  termina- 
tion of  an  estate  for  life  is  some,  ui  al- 
though, it  would  seem,  not  conclusive,  i*S 
evidence  of  an  intention  to  vest  the  gift  at 
that  time. 

t.  Miscellaneous. 

A  legacy  is  not  rendered  contingent  by 
the  fact  that  the  fund  out  of  which  it  is  to 
be  paid  is  not  to  be  raised  until  a  certain 
person  becomes  of  age.  >*■ 

The  fact  that  the  legacy  was  a  provision 
for  an  infant  daughter,  for  whose  support 
and  education  no  other  provision  was  made, 
so  that,  unless  the  l^acy  vested  so  as  to 
give  her  the  profits  (there  being  no  inter- 
mediate disposition  of  it  to  another),  she 
would  be  wholly  destitute,  has  been  con- 
sidered a  strong  circumstance  in  favor  of 
vesting.  M* 

The  fact  that  the  legatee,  or  one  of  the 
legatees,  is  given  a  vested  interest  in  the 
residuary  estate,  so  that  he  will  take  the 
legacy,  or  a  share  of  it,  in  all  events,  has 
been  regarded  as  a  circumstance  indicative 
of  an  intention  that  the  l^acy  shall  vest 
immediately.  IM 


U*  A  reference  to  the  interest  taken  by  a 
legatee  during  minority  as  his  "share,"  as 
in  a  gift  over  in  case  of  death  during  mi- 
nority, is  significant  of  an  intention  to 
make  a  present  vested  gift,  since,  itnleea  the 
minor  has  a  vested  interest,  he  can  own  no 
share.  See  Re  Paxson  (set  out  in  VIII.  g, 
infra);  Smith's  Estate,  226  Pa.  304,  75 
Atl.  425   (set  out  in  VIII.  p,  infra). 

USThe  use  of  the  words  "shares"  and 
"portions"  in  speaking  of  the  interests  of 
legatees  is  equivocal,  and  may  indicate 
either  a  vested  estate  in  the  original 
legatee,  to  be  devested  in  case  of  his  death 
before  payment,  in  favor  of  issue  or  sur- 
vivors, or  may  mean  a  future  estate  to 
vest,  in  case  of  the  legatee's  death,  in  the 
issue  or  survivors  as  substituted  legatees 
at  the  deferred  period,  and  no  decisive  con- 
struction can  be  placed  upon  such  words. 
Smith  V.  Edwards,  88  N.  Y.  92. 

M»8ee  Re  Tumey  [1899]  2  Ch.  748,  69 
L.  J.  Ch.  N.  8.  1,  48  Week.  Rep.  97,  81  L. 
T.  N.  S.  548  (set  out  In  VIII.  g,  infra). 

IM  Williams  v.  Williams,  91  Ky.  647,  16 
8.  VV.  301    (set  out  in  VIII.  i,  infra). 

"•Ellicott  V.  Ellicott,  90  Md.  321,  48 
L.R.A.  58,  45  Atl.  188  (set  out  in  III.  b,  1, 
supra). 

IM  Thomas  v.  Thomas,  97  Miss.  697,  53 
So.  630  (set  out  in  VIII.  i,  infra). 

iWRe  Whittick,  130  L.  T.  Jo.   440    (set 
out  in  VIII.  g,  infra). 
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M»  Morrow  v.  Morrow,  113  Mo.  App.  444, 
87  S.  W.  590  (set  out  in  VIII.  i,  infra). 

»«»  Re  Bulley,  11  Jur.  N.  8.  847,  13  L.  T. 
N.  S.  264   (set  out  in  VIII.  k,  infra). 

IW Heath  v.  Perry,  3  Atk.  101  (set  out  in 
VIII.  b,  infra). 

IMSee  Andrew  v.  Andrew,  L.  R.  1  Ch. 
Div.  410,  45  L.  J.  Ch.  N.  S.  232,  34  L.  T.  X. 
S.  82,  24  Week.  Rep.  329  (set  out  in  VIII. 
k,  infra),  and  compare  Festing  v.  Allen,  5 
Hare,  573,  in  note  58,  supra. 

U2Re  Jobson,  L.  R.  44  Ch.  Div.  154,  59 
L.  J.  Ch.  N.  S^  245,  62  L.  T.  N.  S.  148  (set 
out  in  VIII.  g,  infra). 

IM  In  Re  Campbell,  149  Cal.  712,  87  Pac. 
573,  where  testator  directed  that  his  min- 
ing property  should  be  held  for  certain 
prices  until  his  daughter  should  arrive  at 
the  age  of  twenty-one  years  and  that  when 
that  time  should  arrive  the  property  should 
be  disposed  of  for  the  best  price  obtainable, 
and  the  proceeds  thereof  divided  as  direct- 
ed, it  was  held  that  the  interests  of  the 
legatees  in  the  proceeds  vested  upon  the 
death  of  the  testator,  enjoyment  only  being 
postponed  until  the  fund  out  of  which  pay- 
ment was  to  be  made  should  be  realized. 

1»4  Cooper  V.  Pridgeon,  17  N.  C.  (2  Dev. 
Eq.)  98  (set  out  in  VIII.  a,  infra). 

"•See  Guvther  v.  Taylor,  38  N.  C.  (» 
Ired.  Eq.)  323  (set  out  in  VIII.  i,  infra)  ; 
Fuller  V.  Fuller,  58  N.  C.  (5  Jones,  Eq.)  2ZS 
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An  intention  to  vest  a  legacy  has  been 
inferred  from  a  provision  that  the  executors 
shall  not  be  liable  for  interest.  U* 

Where  a  provision  is  made  for  a  devisee 
by  way  of  recoupment  for  the  charge  of  an 
annuity,  beginning  from  testator's  death, 
.on  the  lands  devised,  it  shows  the  devise  to 
be  immediate.  U7 

The  circumstance  of  the  testator's  speci- 
fying an  event  in  which  the  gift  is  to  fall 
into  the  residue  goes  to  show  an  itttenti<m 
that  except  in  that  event  it  is  not  to  fall 
into  the  residue,  and  therefore  evidences  an 
intention  to  vest  the  gift  immediately.  W 

'lihe  fact  that  a  provision  made  for  the 
intermediate  support  of  the  legatee,  which 
is  independent  of  and  less  in  amount  than 
the  dividends  which  the  testator  must  have 
anticipated  on  a  gift  of  stock  given  to  him 
at  the  age  of  twenty-one,  is  indicative  of  an 
intention  that  the  immediate  dividends 
should  become  part  of  his  estate,  showing 
that  the  legacy  was  intended  to  be  contin- 
gent upon  the  legatee's  attaining  twenty- 
one.  iM 

IV.  The  decisions  considered  uHOi  refer- 
ence to  the  sufficiency  of  the  ootUext 
to  vest  the  gift  invmediately. 

As  has  already  bee*  pointed  out  (II. 
supra),  the  probative  force  of  the  various 
circumstances  above  considered  can  only  be 
determined  by  an  examination  of  the  deci- 
sions    themselves.       Generalizations     are, 


from  the  nature  of  the  subject,  impouible, 
and  all  that  can  be  done  is  to  display  the 
oases,  arranged  with  reference  to  ttie  form 
of  expression  involved,  bo  that  the  reader 
may  see  for  himself  the  elements  entering 
into  their  determination,  and  choose  for 
his  instruction  those  decisions  the  elements 
in  which  most  nearly  correspond  to  those 
in  the  will  which  he  seelcs  to  construe.  In 
order  not  to  interrupt  the  continuity  of  the 
discussion,  tiiese  cases  will  not  be  reviewed 
at  this  point,  but  will  be  found,  set  forth 
•M  etetenso,  in  Appendix  "B,"  infra. 

It  has  also  been  pointed  out  that  the 
existence  of  a  separate  antecedent  gift  con- 
cluaively  shows  that  the  provision  relative 
to  the  attainment  of  a  specified  age  has 
reference  to  the  time  of  enjoyment,  and 
the  decisions  which  turn  on  the  existence  of 
such  an  antecedent  gift  are  collected  in 
Appendix   "A,"   infra. 

Y.  Legacies  charged  on  real  estate. 

It  has  been  a  doctrine  of  the  English 
courts  that  a  l^acy  or  a  portion  charged 
upon  land,  to  be  paid  at  marriage  or  the 
age  of  one  and  twenty  years,  will  sink  upon 
the  legatee's  death  before  the  time  of  pay- 
ment, MS  even  thotigb  the  legacy  was  one 
which,  under  the  rules  of  constmction 
applicable  to  gifts  of  personalty,  would 
have  been  considered  as  vested  in  inter- 
est. W*  This  doctrine  has  beat  followed  or 
recognised,  albeit  8<»newhat  unintelligently, 


(set  out  in  VIII.  i,  infra) ;  Sutton  v.  West, 
77  N.  C.  429  (set  out  in  VUI.  q,  infra). 

IM  See  Boberts  v.  Brinker,  4  Dana,  570 
(set  out  in  VIII.  i,  infra). 

W  Sec  L'Estrange  v.  L'Estrangc,  Ir.  L.  R. 
2.".  Eq.  399   (set  out  in  VIII.  g,  infra). 

iMSee  Pearson  v.  Dolman,  L.  R.  3  Eq. 
315,  56  L.  J.  Ch.  N.  S.  258,  15  Week.  Rep. 
120  (set  out  in  VIII.  g,  infra). 

iMSee  Colt  V.  Hubbard,  33  Conn.  281 
(set  out  in  VIII.  i,  infra). 

«»«Poulet  V.  Poulet,  1  Vern.  204;  Smith 
T.  Smith,  2  Vern.  92;  Yates  v.  Phettiplace, 
2  Vern.  416,  Prec.  in  Ch.  140;  Chandos  v. 
Talbot,  2  P.  Wms.  601;  Gawler  v.  Stander- 
wicke,  1  Bro.  Ch.  105,  note,  2  Cox,  Ch.  Cas. 
15;  Harrison  v.  Naylor,  3  Bro.  Ch.  108,  2 
Cox,  Ch.  Cas.  247;  Pearce  v.  Loman,  3  Ves. 
Jr.  135;  Phipps  V.  Mulgrave,  3  Ves.  Jr.  613, 
2  Revised  Rep.  607;  Watkins  v.  Cheek,  2 
Sim.  &  Stu.  109,  26  Revised  Rep.  181; 
Parker  v.  Hodgson,  1  Drew.  &  S.  568,  30  L. 
J.  Ch.  N.  S.  690,  7  Jur.  N.  S.  760,  4  L.  T.  N. 
8.  762,  9  Week.  Rep.  607;  Tunstal  v.  Brack- 
en, 1  Bro.  Ch.  124  note,  1  Ambl.  167; 
Boycot  V.  Colton,  1  Atk.  855;  Carter  v. 
Bletsoe,  2  Vern.  617,  Prec.  in  Ch.  267,  Gilb. 
Eq.  Rep.  11;  Murkin  v.  Phillipson,  3  Myl. 
&  K.  2.57.  3  L.  J.  Ch.  N.  S.  148;  Remnant  v. 
ITood,  2  De  G.  F.  4  J.  390,  30  L.  J.  Ch.  N. 
S.  71,  6  Jur.  X.  S.  1173,  3  L.  T.  N.  S.  468. 

*»*It  a,  legacy  is  given  out  of  personal 
estate,  payable  at  a  certain  time,  or  if  given 
L.R.A.lni.'iC. 


at  a  certain  time,  and  interest  in  the  mean- 
time, it  is  a  vested  legacy;  but  the  rule  as 
to  le^eaciea  out  of  real  estate  is  otherwiw, 
for  if  given  at  a  certain  time  or  payable  at 
a  certain  time,  yet  if  the  legatee  dies  before 
the  time  has  come,  it  sinlcs  into  the  in- 
heritance; and  when  a  legacy  is  given  out 
of  a  mixed  fund  of  real  and  personal  estate 
at  a  certain  time,  or  to  be  paid  at  a  cer- 
tain time,  the  construction  is  the  same  as 
if  given  out  of  real  estate  only.  Van  v. 
CUrk,  1  Atk.  610. 

A  legacy  charged  upw  realty  will  sink, 
although  it  is  given  to  the  legatee  and  made 
payable  at  twenty-one,  with  interest  in  the 
meantime,  and  is  chargeable  upon  both  the 
personal  and  the  real  estate.  Parker  v. 
Hodgson,  7  Jur.  N.  S.  750,  1  Drew.  &  S.  668, 
30  L.  J.  Ch.  N.  S.  690,  4  L.  T.  K.  S.  762,  8 
Week.  Rep.  607. 

But  in  Cave  t.  Cave,  2  Vern.  608,  tes- 
tator devised  £4,000  to  a  son,  to  be  paid  him 
at  his  age  of  twenty-five,  and  interest  in 
the  meantime,  and  he  thereout  to  have  a 
maintenance.  The  son  died  under  age,  and 
the  £4,000  being  to  be  raised  out  of  trust 
estate,  the  question  was  whether  it  should 
be  raised  and  paid  to  his  representative,  or 
merged  in  the  land  for  the  benefit  of  the 
heir.  Decreed  it  should  be  raised,  being  an 
interest  vested  in  the  son,  for  althou^  it 
was  not  payable  until  his  age  of  twenty-five, 
yet  it  was  to  carry  interest  immediatdy. 
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by  American  courts.' SM  it  has  been  erro- 
neously conjectured  to  rest  upon  an  English 
prejudice  in  fayor  of  the  heir  or  devi- 
see, *H  but  is  in  reality  based  on  the  refusal 
Of  the  English  judges  to  follow,  in  cases 
relating  to  real  property,  what  they  regard- 


ed as  an  artificial  principle  of  the  civil  law, 
to  which  they  yielded  in  cases  relating  to 
personalty  in  order  to  conform  their  deci- 
sions to  those  of  the  ecclesiastical  courts  of 
concurrent  jurisdiction.  *os  Legacies  payable 
at    majority    were,    they    considered,    pre- 


The  accuracy  of  the  report  of  the  foregoing 
decision  is,  however,  doubted  in  Boycot  v. 
Cotton,  1  Atk.  665,  where  Lord  Hardwicke 
said  that  he  had  ordered  the  register  to  be 
searched,  and  as  the  case  was  there  stated 
it  was  impossible  that  it  could  be  made  a 
question  in  the  case;  that  it  is  settled  law 
that  whether  a  portion  charged  upon  land 
be  given  with  or  without  interest,  by  deed 
or  by  will,  if  the  person  dies  before  thp  age 
at  which  it  becomes  payable,  it  shall  sink 
into  the  estate. 

»**  As  a  general  rule,  l^acies  charged  on 
lands  do  not  vest  until  the  time  for  pay- 
ment comes.    Roberts  v.  Malin,  5  Ind.  21. 

In  Bpenee  t.  Robins,  6  Oill  &  J.  607,  20 
Am.  Dec.  587,  it  is  said  that  the  rules  of 
law  in  relation  to  legacies  make  a  distinc- 
tion between  such  as  are  payable  out  of 
real,  and  such  as  are  payable  out  of  person- 
al, estate;  that  legacies  which  are  held  to 
be  vested  and  transmissible  when  payable 
out  of  personalty  will  sink  for  the  beneflt  of 
the  heir  or  devisee  when  charged  on  the 
real  estate. 

The  reason  given  in  Smith  v.  Wiseman, 


Dee.  392,  it  is  said:  "It  is  undoubtedly  a 
general  rule  that  legacies  charged  upon  the 
real  estate,  and  payable  at  a  future  day,  are 
not  vested,  and  become  lapsed  if  the  legatee 
dies  before  the  time  of  payment  arrives. 
This  rule  was  at  first  adopted  without  any 
exceptions,  and  in  direct  opposition  to  that 
which  existed  in  relation  to  legacies  payable 
out  of  the  personal  estate.  This  was  done 
for  the  benefit  of  the  heir  at  law,  who  was 
a  particular  favorite  of  the  En^ish  courts. 
I  am  not  aware  that  it  has  ever  been  ex- 
tended to  a  case  where  the  estate  was  given 
to  a  stranger,  upon  the  express  condition 
that  he  paid  the  legacy  charged  thereon; 
and  the  rule  has  long  since  been  much 
narrowed  down,  even  as  between  the  lega- 
tees and  the  heir  at  law." 

MS  In  Parker  v.  Hodgson,  7  Jnr.  N.  S. 
760,  Kindersley,  V.  C,  said:  "There  is  no 
doubt,  as  a  matter  of  general  principle,  that 
according  to  the  law  of  England  (irrespec- 
tive of  any  position  of  law  introduced  from 
the  civil  law,  first  by  the  ecclesiastical 
court,  and  then  by  the  court  of  chancery 
following  that),  if  a  sum  of  money  be  given 


41  N.  C.  (6  Ired.  Eq.)  540,  for  the  rule  that  to  a  person  charged  upon  real  estate,  and 
a  legacy  charged  upon  land  will  sink  in  "  ' 
event  of  the  legatee  s  death  before  the  time 
of  payment  is  that  such  a  provision  creates 
a  trust  which  is  enforced  in  equity  only 
upon  the  instance  of  the  beneficiary,  so 
that  if  the  beneficiary  dies  before  the  re- 
quired age,  there  is  no  one  who  can  call  for 
it,  and  the  devisee  is  allowed  to  hold  the 
land  free  of  the  charge. 

Where  a  legacy  is  charged  on  land,  and 
the  legatee  dies  before  the  time  of  payment, 
the  courts  have  inclined  to  the  sinking  of 
the  legacy  in  favor  of  the  owner  of  the 
land;  and  where  a  legacy  is  expressly  given 
to  a  female  for  a  marriage  portion,  and 
she  dies  before  marriage,  there  is  great 
reason  for  supposing  that  it  was  not  intend- 
ed to  give  it  to  her  representatives.  Patter- 
son V.  Hawthorn,  12  Serg.  &  R.  114. 

And  gee  also,  as  recognizing  the  existence 
of  the  rule.  Marsh  v.  Wheeler,  2  Edw.  Ch. 
156;  Sweet  v.  Chase,  2  N.  Y.  73;  Donner's 
Appeal,  2  Watts  &  S.  372;  Lyman  v. 
Vanderspiegel,  1  Aik.  (Vt.)  275. 

**»  The  doctrine  of  the  English  cases, 
that  where  a  legacy  payable  in  futuro  is 
chargeable  upon  real  estate,  the  real  estate 
is  relieved  if  the    legatee    dies    before  the 


time  of  payment  arrives,  even  though  the 
legacy  may  be  vested  and  held  as  against 
the  personal  assets,  is  not  a  very  satis- 
factory doctrine,  resting  rather  upon  the 
English  prejudice  in  favor  of  the  heir  or 
of  the  devisee,  who  is,  it  is  said,  factus 
h<rres,  than  upon  any  sound  principle. 
Pond  V.  Allen,  15  R.  I.  171.  2  Ala.  302. 

In  Birdsall  t.  Hewlett,  1  Paige,  32,  9  Am. 
L.R.A.1915C. 


that  person,  being  an  infant,  was  not  to 
have  the  legacy  immediately,  but  it  was 
given  either  'at  twenty-one,' "or  'payable  at 
twenty-one,'  if  the  child  did  not  attain  the 
age  of  twenty-one  the  legacy  was  nbt  raised 
out  of  the  real  estate,  but  sank  into  it,  as 
it  was  termed.  The  ground  of  this  rule 
was  that  the  attainment  of  the  age  specified 
was  a  condition  annexed  to  the  gift  of  the 
capital;  and  if  the  condition  was  not  per- 
formed, then  the  legacy  was  not  raisable; 
and  it  made  no  difference  whether  the  gift 
of  the  legacy  was  to  the  infant  'at  twenty- 
one,'  or  'when  he  attains  twenty-one,'  'pro- 
vided he  did  attain  twenty-one,"'  or  to  the 
child  in  the  first  instance,  and  then  adding, 
'payable  at  twenty-one.'  The  law  of  Eng- 
land equally  considers  this  as  a  condition 
annexed  to  the  gift.  But  then  the  ec- 
clesiastical court,  dealing  with  a  legacy  as 
payable  out  of  personal  estate,  adopted 
from  the  civil  law  a  principle  established 
in  the  Roman  law,  and  founded  on  a  par- 
ticular exigency  of  the  Roman  Republic 
existing  when  that  law  was  passed,  that 
there  was  this  peculiar  distinction  in  the 
law  on  this  subject,  namely,  that  if  the 
legacy  be  given  to  the  child  'at  twenty-one,* 
then  indeed  there  is  a  distinction,  and  it 
shall  not  be  raised  till  twenty-one;  but  if  to 
the  child,  and  made  'payable  at  twenty-one,' 
on  the  artificial  principle  of  '  debitum  in 
pr<Baenti,  solvendum  in  futuro,'  in  that  case 
it  is  vested.  Although  the  child  docs  not 
attain  the  age  of  twenty-one,  still  the  legacy 
is  raisable,  and  paj-able  to  the  legal  person- 
al representative  of  the  child.  That  was  not 
68 
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sumably  intended  aa  a  prorision  for  the 
legatee  only  in  case  be  should  reach  ma- 
turity. Accordingly,  where  there  was  some- 
thing further  to  show  that  such  gift  was  not 
80  intended,  as  where  the  legacy  was  given 
by  a  collateral  person,  *0T  or  where  payment 


was  postponed  npt  from  considerations  per- 
sonal to  the  legatee,  but  for  the  convenience 
of  the  estate,  or  the  purpose  of  letting  in 
an  intermediate  interest, «»  or  where  the 
testator  expressly  directed  that  the  l^acy 
should    vest    immediately,  *W    the    legacy 


originally  the  law  of  England,  but  was 
introduced  from  the  civil  Koman  law.  It 
is  in  vain  to  refer  to  the  question  which  is 
the  most  rational,  though  I  cannot  help 
saying  that  the  English  law  is,  in  my 
opinion,  the  most  rational,  as  many  learned 
judges  have  said;  and  that  if  a  testator 
gives  a  legacy  to  an  infant  'at  twenty-one,' 
he  means  it  as  a  provision  for  the  infant; 
and  if  he  does  not  attain  the  age  of  twenty- 
one,  he  does  not  want  it,  and  it  is  not  rais- 
able,  and  it  is  not  the  intention  that  it 
should  be.  The  rule,  as  introduced  from 
the  civil  law,  is  a  merely  artificial  rule,  ap- 
plicable to  a  particular  purpose,  irrespec- 
tive of  which  there  is  no  question  what  is 
the  English  law,  and  it  makes  no  difference 
whether  the  words  are  'at  twenty-one,'  or 
'payable  at  twenty-one." " 

SOT  In  Tunstal  v.  Bracken,  1  Bro.  Ch.  124, 
note,  Lord  Uardwicke  said  that  although  it 
is  the  general  rule  in  chancery  where 
legacies  are  to  be  raised  out  of  land,  and  the 
legatee  dies  before  the  time  of  payment,  the 
legacies  lapse,  that  rule  is  liable  to  several 
exceptions,  one  of  which  is  tliat  a  distinc- 
tion is  to  be  made  between  portions  given  by 
t  parent  to  children,  and  legacies  given  by 
a  collateral  person;  that  the  court  will  con- 
sider the  intention  of  the  testator;  for  in 
the  case  of  portions  to  children  the  court 
considers  the  very  purpose  for  which  such 
portion  is  given,  and  if  the  child  dies  be- 
fore such  portion  is  wanted,  it  will  sink  into 
the  estate  for  the  benefit  of  the  heir. 

MS  VVhere  payment  is  postponed  only  for 
the  convenience  of  the  estate,  the  gift  is  not 
within  the  rule  that  if  a  legatee  dies  before 
the  time  of  payment  the  legacy  will  sink 
into  the  land.  Murkin  v.  Phillipson,  3  Myl. 
&  K.  257,  3  L.  J.  Ch.  N.  S.  148. 

In  Remnant  v.  Hood,  2  De  G.  F.  &  J.  396, 
30  L.  J.  Ch.  K.  S.  71,  6  Jur.  N.  S.  1173,  3 
L.  T.  N.  S.  458,  it  was  said  by  Turner,  L.  J., 
that  if  the  payment  of  the  legacy  or  portion 
is  postponed  not  from  any  considerations 
personal  to  the  legatee  or  portioner,  but 
simply  for  the  convenience  of  the  estate,  the 
legacy  or  portion  may  vest  notwithstanding 
the  death  of  the  legatee  or  portioner  before 
the  time  appointed  for  payment.  The  court, 
fleeing  the  purpose  for  which  the  payment 
was  postponed,  does  not  consider  the  post- 
ponement to  draw  with  it  the  consequences 
which  would  otherwise  attach  upon  it. 

In  Marsh  v.  Wheeler,  2  Edw.  Ch.  158,  it 
is  said  that  the  true  rule  with  respect  to  the 
vesting  of  legacies  payable  out  of  real 
estate  is  this :  Where  the  gift  is  immediate, 
but  the  payment  is  postponed  until  the 
legatee,  for  instance,  attains  the  age  of 
twenty-one  years  or  marries,  there  it  is 
contingent,  and  will  fail  if  the  legatee  dies 
before  the  time  of  payment  arrives;  but 
where  the  payment  is  postponed  in  regard 
L.R.A.1915C. 


to  the  convenience  of  the  person  and  the 
circumstances  of  the  estate  charged  with 
the  legacy,  and  not  on  accoimt  of  the  age, 
condition,  or  circumstances  of  the  legatee, 
in  such  a  case  it  will  be  vested,  and  must 
be  paid,  although  the  legatee  should  die  be- 
fore the  time  of  payment. 

"There  is  a  rule  that  where  a  legacy 
charged  upon  real  estate  is  given  to  the 
legatee,  to  be  paid  to  him  at  the  age  of 
twenty-one  years,  the  charge  fails  unless  the 
devisee  lives  to  the  time  of  payment.  In 
such  a  case  the  payment  is  postpone<l  with 
reference  to  the  circumstances  of  the  legatee 
of  the  money,  and  the  l^acy  is  regarded  as 
given  conditionally;  that  is,  provided  the 
legatee  attains  that  age.  But  where  the 
payment  is  postponed  with  reference  to  the 
situation  and  convenience  of  the  estate 
charged  with  the  legacy,  it  vests  instanter." 
Sweet  V.  Chase,  2  N.  Y.  73. 

The  rule  that  although  a  legacy  to  be 
raised  out  of  personal  estate  would  vest, 
yet  where  it  is  to  come  from  real  estate, 
and  the  legatee  dies  before  she  arrives  at 
the  specified  age,  it  is  not  to  be  raised,  but 
merges  in  the  real  estate  for  the  benefit  of 
the  heir  at  law  or  the  devisee  of  the  land, — 
is  subject  to  exception  where  the  time  of 
payment  is  postponed  not  on  account  of  the 
minority  of  the  legatee,  but  for  the  benefit 
of  the  estate  or  of  the  devisee  of  the  land. 
Doiiner's  Appeal,  2  Watts  &  S.  372. 

The  doctrine  that  where  a  legacy  payable 
in  futuro  is  charged  upon  real  estate,  the 
real  estate  is  relieved  if  the  legatee  dies 
before  the  time  of  payment  arrives,  even 
though  it  would  be  considered  vested  as 
against  the  personal  assets,  applies,  accord- 
ing to  the  modern  statement  of  it,  only 
where  the  payment  is  postponed  for  reasons 
personal  to  the  legatee,  as,  for  instance, 
where  the  legacy  is  to  a  minor,  to  be  paid 
when  he  reaches  his  majority,  and  does  not 
apply  where  the  postponement  is  for  the 
benefit  of  some  person  other  than  the 
legatee,  who  is  meanwhile  entitled  to  the 
use  or  income  of  the  estate  which  is  charged, 
or  where  it  is  merely  for  the  convenience  ol 
tlie  estate  in  settlement.  Fond  v.  Allen,  13 
R.  I.  171,  2  Atl.  302. 

When  a  legacy  is  given  as  a  charge  upon 
real  estate  only,  and  the  legatee  dies  before 
day  of  payment,  the  legacy  lapses  unless  it 
appears  by  the  will  that  payment  of  the 
legacy  was  postponed  as  a  convenience  to 
the  fund,  and  not  to  the  person,  in  which 
case  it  docs  not  lapse.  Lyman  v.  Vandcr- 
spiegel,  1  Aik.   (Vt.)   275. 

And  see  also  Brown  v.  Wooler,  2  Younge 
&  C.  Ch.  Cas.  ]34;  O'Byrne  v.  Clagctt,  9 
Md.  512,  in  note  211,  infra. 

«0»  Watkins  v.  Cheek,  2  Sim.  4  Stu.  199. 
23  Revised  Rep.  181. 
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was  held' not  to  sink  upon  the  legatee's  dy- 
ing before  the  age  appointed  for  payment. 
The  motive  for  postponement  of  payment 
of  the  legacy  has  accordingly  been  the  sub- 
ject of  inquiry  in  a  number  of  cases,  in 


some  of  which  the  postponement  has  been 
held  to  be  upon  considerations  personal  to 
the  legatee,  Sio  while  in  others  it  has  been 
held  to  be  for  the  convenience  of  the  es- 
tate.«" 


SWIn  Carter  v.  Bletsoe,  2  Vern.  617, 
where  testator  devjsed  all  his  lands  to 
his  eldest  sou,  adding:  "But  it  is  my  will 
nevertheless  that  my  son  shall  pay  out  of 
said  lands  so  devised  to  him  ...  to  my 
daughter  Mary  £200  at  her  age  of  twenty- 
one,"  it  was  lield  that  such  direction  vested 
nothing  in  the  daughter  until  she  should 
attain  twenty-one. 

In  Parker  v.  Hodgson,  1  Drew.  &,  S.  568, 
where  testator  gave  and  bequeathed,  upon 
the  death  of  his  granddaughter,  to  her  chil- 
dren a  legacy  oi  £400  (which  was  charged 
on  his  residuary  real  and  personal  estate), 
"to  be  shared  and  divided  equally  between 
and  amongst  them,  in  case  there  shall  be 
more  than  one,  and  if  but  one,  tlien  to  such 
only  child,  and  to  be  paid  to  such  child  or 
children  respectively  at  his,  her,  or  their 
respective  ages  of  twenty-one  years;" 
further  directing  that  if  any  child  should 
happen  to  die  before  his  or  her  share  of  the 
said  sum  should  become  payable,  then  the 
share  of  the  one  so  dying  should  go  to  tlie 
surviving  brothers  and  sisters,  and  that  the 
shares  of  such  of  them  as  should  at  the  time 
of  his  granddaughter's  death  be  under  the 
age  of  twenty-one  should  bear  interest 
from  her  decease,  to  be  paid  and  applied 
toward  their  maintenance,  education,  and 
benefit  until  their  respective  shares  of  the 
principal  should  become  payable, — it  was 
held  that,  the  personal  estate  being  de- 
ficient, the  legacy  sunk  upon  the  death  of 
tiie  granddaughter's  only  surviving  child 
before  attaining  the  age  of  twenty-one. 

In  Smith  v.  Wiseman,  41  X.  C.  (C  Ired. 
Eq. )  540,  where  testator  devised  certain 
lands,  enjoining  upon  the  devisee  "to  pay  to 
each  of  Ebenezer's  four  children  $50  to 
each  child  as  they  arrive  at  the  age  of  six- 
teen," it  was  held  that  although  if  the  gift 
had  been  of  a  purely  personal  legacy  it 
would  have  been  considered  vested,  yet  as  it 
was  charged  upon  land,  it  would,  in  tlie 
event  of  a  child's  death  before  arriving  at 
the  age  of  sixteen,  sink  in  favor  of  the  de- 
visee of  the  land. 

«"  In  Murkin  v.  Phillipson,  3  Myl.  &  K. 
257,  where  testator  bequeathed  to  his  six 
grandchildren  the  sum  of  £50  each  "when 
the  youngest  child  shall  come  of  age,  and 
the  said  grandchildren  ...  to  receive 
the  interest  of  the  said  £50  until  the 
youngest  child  shall  come  of  age,  when"  cer- 
tain real  estate  was  to  be  sold,  adding:  "If 
either  of  those  children  should  not  live  to 
come  of  age,  nor  have  an  heir  born  in  wed- 
lock, said  £50  to  be  divided  equally  among 
said  surviving  children,"  it  was  held  that, 
though  there  was  no  direct  gift  until  the 
youngest  grandchild  should  attain  the  age 
of  twenty-one  years,  yet  inasmuch  as  inter- 
est on  the  legacy  was  given  in  the  meantime 
from  the  death  of  the  testator,  so  that  the 
legacv,  if  given  out  of  personal  estate,  could 
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be  considered  as  an  immediate  vested  inter- 
est, and  as  payment  might  well  have  been 
postponed  only  for  the  convenience  of  the 
estate,  and  furthermore  as  the  testator  had 
directed  that  if  any  of  the  grandchildren 
should  die  under  the  age  of  twenty-one 
without  leaving  an  heir  born  in  wedlock,  her 
legacy  should  vest  in  the  survivors,  in 
which  case  the  legacy  would  not  sink  into 
the  land,  a  fortiori  he  could  not  have  meant 
the  legacy  to  sink  when  a  grandchild  at- 
tained twenty-one  and  died  leaving  a  child 
born  in  wedlock. 

In  Brown  v.  Wooler,  2  Younge  &  C.  Ch. 
Cas.  134,  where  testator,  who  had  charged 
certain  real  estate  with  the  pavment  of 
legacies,  gave  and  bequeathed  to  his  daugh- 
ters by  name  the  sum  of  £300  apiece,  and  to 
his  sons  by  name  the  sum  of  £400  apiece, 
the  same  to  be  paid  and  payable  unto  them, 
his  said  sons  and  daughters,  or  their  re- 
spective lawful  representatives,  within 
twelve  months  next  after  the  youngest  of 
them  should  have  attained  his  or  her  age  of 
twenty-one  years;  and  further  directed  that 
if  the  devisee  of  the  land  upon  which  the 
legacies  were  charged  should  think  proper 
and  find  it  more  convenient  to  pay  unto 
such  of  the  sons  and  daughters  as  should 
attain  the  age  of  twenty-one  years  his  or  her 
legacy,  or  any  part  or  parts  thereof,  when 
and  as  they  should  respectively  attain  such 
age,  or  at  any  time  afterwards  and  prior  to 
the  time  of  the  youngest  of  them  attaining 
that  age,  then,  and  in  that  case,  it  should 
be  lawful  for  him  so  to  do  at  any  time  or 
times  when  most  convenient  to  him, — it  was 
held  to  be  clear  that  the  testator  intended 
the  legacies  to  vest  notwithstanding  the 
death  of  the  legatee  before  the  youngest 
child  should  attain  twenty-one. 

In  O'Byrne  v.  Clagett,  9  Md.  512,  testa- 
tor directed  that  his  real  estate  should  re- 
main in  the  possession  of  his  wife,  with 
power  to  manage  it  in  her  discretion  until 
his  son  should  attain  the  age  of  twenty-one 
years,  at  which  time  he  directed  one  third 
of  his  personal  estate  to  be  sold  and  the  pro- 
ceeds divided  between  his  wife  and  children. 
He  then  devised  to  his  son  a  tract  of  land. 
and  charged  it  with  legacies  to  his  daugh- 
ters, "the  interest  on  which  shall  be  paid 
them  by  Terrence,  my  said  son,  from  his 
maturity  until  they  shall  respectively  mar- 
ry, or  attain  the  age  of  twenty-one  years,  at 
which  times,  or  within  six  months  there- 
after, he  shall  pay  to  each,  an  she  marries 
or  attains  that  age,  the  sum  of  .$500,  and 
the  remaining  $500  within  eighteen  months." 
It  was  held  that  as  the  postponement  of  the 
satisfaction  of  the  legacies  to  the  daughters 
was  made  with  reference  to  the  ability  of 
the  real  estate  to  pay  the  amounts  charged, 
and  not  to  circumstances  personal  to  the 
daughters,  their  legacies  vested. 

In   Donner's  Appeal,  2  Watts  &  S.  372, 
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It  aeeniB,  also,  that  a  legacy  charged  on 
lands  will  not  sink  where  the  gift  ig  in- 
dependent of  the  direction  for  payment,  >U 

Where,  a  legacy  is  directly  charged  upon 
both  land  and  personal  estate,  the  estates 
will  not  be  marshaled  for  the  purpose  of 
preventing  the  legacy  from  lapsing,  since 
to  do  BO  would  be  to  charge  the  real  estate 
indirectly;  though  the  case  is  otherwise 
where  the  legacy  is  charged  primarily  upon 
the  personal  estate,  and  the  land  is  only 
an  auxiliary  fund.  •" 

The  rules  as  to  vesting  which  apply  to 
legacies  charged  on  land  are  not  applicable 
to  legacies  given  out  of  money  to  arise  from 
the  sale  of  land.  *l* 


VJ.  Contingency  as  a  constUuent  part 
of  the  description  of  tlie  legatee  or 
devisee. 

The  statement  has  hereinbefore  been  made 
that  a  testamentary  gift  to  take  effect  at 
a  future  time  may  be  contingent  as  well 
where  the  person  to  whom,  as  where  the 
event  upon  which,  it  is  to  take  effect,  re- 
mains uncertain.  So  where  the  attainment 
of  a  certain  age  is  made  part  of  the  descrip- 
tion of  the  objects  of  the  gift,  there  can  be 
no  vesting  until  such  age  is  attained,  su 
The  attainment  of  a  specified  age  may,  it 
seems,  be  considered  a  part  of  the  description 
of   an   individual   legatee,  *18   but   the   age 


testator  devised  to  his  son  certain  lands, 
"chargeable  nevertheless  with  the  payment 
of  $.5,000  lawful  money  of  the  United 
States  in  yearly  payments  of  $333.33," 
which  payments  he  directed  to  be  made  to 
each  of  his  five  daughters  when  each  should 
arrive  at  the  age  of  twenty-one,  twenty- 
two,  and  twenty-three  years.  It  was  held 
that  as  the  whole  of  each  legacy  was  not 
payable  at  the  majority  of  the  legatee,  it 
was  clear  that  payment  was  postponed  not 
because  of  the  daughter's  minority,  but  for 
the  ease  and  benefit  of  the  devisee;  and 
therefore  that  the  legacy  would  not  lapse 
upon  the  deatb  of  any  daughter  before 
reaching  the  age  of  twenty-one. 

«i«See  Clark  v.  Wallace,  48  Pa.  80,  set 
out  in  VII.  infra. 

*18  Pearce  v.  Loman,  3  Ves.  Jr.  135. 

«H  Re  Hart,  3  De  G.  A  J.  202. 

*1»  Hardcastle  v.  Hardcastle,  1  Hem.  tt,  M. 
405,  1  New  Reports,  83,  7  L.  T.  N.  S.  603; 
McCartney  v.  Osburn,  118  111.  403,  9  N.  E. 
210;  Bolger  v.  Mackell,  5  Ves.  Jr.  609. 

In  Browne  v.  Browne,  3  Smale  4  G.  588, 
it  is  said:  "A  devise  in  remainder  to  a  class 
of  children  if  they  attain  twenty-one  is  a 
contingent  remainder.  It  is  also  a  con- 
tingent remainder  if  it  be  a  devise  to  a  class 
of  children  equally  at  the  age  of  twenty- 
one.  And  so  also  it  is  a  contingent  re- 
mainder if  it  be  a  devise  in  remainder  to 
children  who  shall  attain  the  age  of  twen- 
ty-one." 

Where  a  devise  or  bequest  is  to  such  per- 
son or  persons  as  shall  live  to  a  certain  age, 
without  any  distinct  gift  to  the  whole  class 
preceding  such  restrictive  description,  so 
that  the  uncertain  event  forms  part  of  the 
description  of  the  person  or  persons  who  are 
to  take,  the  devise  or  bequest  is  necessarily 
contingent.     Fairfax's  Appeal,  103  Pa.  166. 

In  Kelly  v.  Gonce,  49  111.  App.  82,  it  is 
said  that  a  distinction  is  to  be  drawn  be- 
tween a  gift  to  such  children  as  shall  arrive 
at  legal  age,  and  a  gift  to  children  to  be 
paid  when  or  as  they  arrive  at  legal  age, 
since  in  the  first  instance  the  gift  is  con- 
tingent because  it  cannot  be  known  at  the 
deatli  of  the  testator  whether  a  donee  will 
be  found  at  the  proper  period  of  time  to 
take,  while  in  the  latter  inetance  the  donee 
is  known  at  the  time  of  the  testator's  death, 
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and  the  gift  accordingly  vests  in  interest  at 
once,  payment  only  being  deferred. 

n«  In  Leake  v.  Robinson,  2  Meriv.  363,  1ft 
Revised  Rep.  168,  testator  gave  to  his  execu- 
tors certain  personal  property  upon  trust  to- 
pay  and  apply  an  annuity  of  £54,  12b, 
toward  the  maintenance,  education,  or  ad- 
vancement of  his  grandson  until  he  should 
attain  twenty-five,  and  from  and  after  his 
attainment  of  that  age  to  pay  him  the  said 
annuity  during  his  life;  and  also  gave  the 
executors  certain  stock  upon  trust  to  apply 
the  dividends  thereof,  or  so  much  as  they- 
should  think  fit,  towards  the  maintenance^ 
education,  and  advancement  of  his  said 
grandson  until  twenty-five,  and  upon  attain- 
ing that  age  he  gave  to  him  the  dividends 
of  said  stock  during  his  life.  He  further  de- 
vised and  bequeathed  to  his  executors  all  his 
real  estate  upon  trust  to  apply  the  rents  and 
profits,  or  such  parts  as  they  should  think, 
proper,  towards  the  maintenance,  education, 
or  advancement  of  his  said  grandson  until 
twenty-five,  and  after  his  attaining  that  age 
to  pay  to  or  permit  him  to  have  or  receive- 
the  same  during  his  life.  After  the  grand- 
son's death,  in  case  he  should  leave  any  law- 
ful issue,  tlie  trustees  were  to  pay  and  ap- 
ply the  said  several  annual  sums,  dividends, 
rents,  and  profits,  or  such  .part  thereof  as 
they  should  think  proper,  unto  and  for  the- 
maintenance,  etc.,  of  all  and  every  the  child 
and  children  of  the  said  grandson  until,  be- 
ing sons,  they  should  respectively  attain 
twenty-five,  or,  being  daughters,  should  at- 
tain such  age  or  marry  with  consent,  and 
then  to  pay,  transfer,  and  assign  an  equal 
proportion  of  the  trust  property  to  each; 
but  in  case  the  said  grandson  should  die 
without  leaving  issue  at  the  time  of  his  de- 
cease, or  leaving  such  they  should  all  die 
before  attaining  the  specined  age,  then  to 
pay,  apply,  and  transfer  the  trust  funds 
unto  and  amongst  all  and  every  the  broth- 
ers and  sisters  of  the  said  grandson.  Sir 
William  Grant,  M.  R.,  held  that  although 
there  was  some  difference  of  expression  in 
the  different  gifts  of  the  will  as  to  the  at- 
taining the  age  of  twenty-five,  yet  as  there 
was  no  antecedent  gift  of  which  the  enjoy- 
ment could  be  postponed,  so  that  the  es.- 
pressions  used  would  be  referable  to  the  time 
of  enjoyment,  but,  on  the  other  hand,  the 
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more  clearly  enters  into  the  description  in 
the  case  of  gifts  to  a  class.  The  first  ques- 
tion to  be  encountered  in  this  class  of  cases, 
therefore,  is,  When  is  the  contingency  of 
attaining  the  specified  age  made  a  constitu- 
ent part  of  the  description  of  the  person  or 
class  to  whom  tlie  gift  is  made !  It  is  clear- 
ly a  part  of  the  description  where  the  gift 
is  to  such  persona  or  members  of  a  class  as 


shall  attain  the  specified  age,  or  to  all  who 
shall  attain,  or  live  to  attain,  such  age,  or 
to  each  who  may  live  to  attain  such  age,  or, 
where  the  gift  is  made  when  an  individual 
member  of  a  class  shall  attain  a  certain 
age,  to  such  or  as  many  as  may  then  be 
living.  It  has  been  suggested  that  a  gift  to 
persons  when  they  attain  a  certain  age,  or 
from  and  after  their  attaining  such  age,  is 


direction  to  pay  was  the  gift,  the  attain- 
ment of  twenty-five  was  part  of  the  descrip- 
tion of  the  legatee. 

In  Locke  v.  Lamb,  L.  R.  4  Eq.  372,  18 
L.  T.  N.  S.  616,  15  Week.  Rep.  lOlC,  it  is 
said  that  the  rule  laid  down  by  Sir  William 
Grant  in  Leake  v.  Robinson,  supra,  was  still 
the  rule  of  the  court,  all  the  authorities 
which  appeared  to  have  impugned  such  de- 
cision containing  particular  circumstances 
which  distinguish  the  gifts  decided  upon  in 
those  cases  from  that  in  Leake  v.  Robinson. 

In  Stead  t.  Piatt,  18  Beav.  60,  a  testator 
possessed  of  a  cotton  mill  and  buildings  de- 
vised the  property  to  trustees  upon  trust  to 
let,  and  out  of  the  rents  and  profits  there- 
from to  pay  his  wife  one  fifth  part,  and  the 
other  four  fifth  parts  he  directed  to  be  paid 
toward  the  maintenance,  education,  and 
bringing  up  of  his  four  children,  naming 
them,  for  and  during  and  until  such  time  as 
they  should  respectively  attain  the  age  of 
twenty-five  years,  at  which  time  and  as  they 
should  severally  attain  that  age,  he  gave, 
devised,  and  bequeathed  "unto  such  of  his 
said  children  as  should  attain  that  age"  each 
one  equal  fifth  part  or  share  of  the  whole 
of  his  said  real  and  personal  estate,  subject 
to  the  proviso  that  if  any  of  them  should 
die  before  or  after  attaining  the  age  of 
twenty-five  years,  leaving  no  lawful  issue, 
the  share  of  the  one  so  dying  should  go  to 
the  survivors.  It  was  held  that  as  it  was 
obvious  that,  except  the  right  to  mainte- 
nance and  education  out  of  the  rents,  no  in- 
terest was  given  to  the  children  in  the 
corpus  of  the  estate  except  by  the  gift  to 
such  of  them  as  should  attain  the  age  of 
twenty-five  years,  the  case  was  disposed  of 
by  Leake  v.  Robinson,  supra,  and  by  the 
very  long  series  of  authorities  which  led  to 
it,  and  therefore  that  anyone  who  died  un- 
der twenty-five  failed  in  attaining  a  vested 
interest. 

In  Mackell  v.  Winter,  3  Ves.  Jr.  236,  tes- 
tatrix gave  her  residuary  personal  estate  to 
her  two  grandsons  and  to  her  granddaugh- 
ter, to  be  equally  divided  between  them 
share  and  share  alike;  the  shares  of  her  said 
grandsons,  with  the  interest  or  accumula- 
tions thereof,  after  a  deductioii  for  their 
maintenance  and  preferment,  to  be  paid  to 
them  respectively  upon  their  attaining  the 
ages  of  twenty-one  years,  and  the  share  of 
her  said  granddaughter,  with  the  interest 
or  accumulation  thereof,  at  the  age  of  twen- 
ty-one years  or  day  of  marriage,  which 
should  first  happen.  She  further  made  pro- 
vision for  the  maintenance  and  preferment 
of  her  grandsons,  and  declared  that  in  case 
her  granddaughter  should  happen  to  die 
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under  the  age  of  twenty-one  years  and  un- 
married, the  share  given  to  her,  together 
with  the  interest  thereon,  should  go  to  the 
two  grandsons  or  the  survivor  of  them ;  that 
in  case  either  of  her  said  grandsons  should 
die  under  the  age  of  twenty-one,'  his  share 
should  go  to  the  survivor  o'f  them;  and  in 
case  her  said  two  grandsons  should  die  un- 
der the  age  of  twenty-one  and  her  said 
granddaughter  under  twenty-one  and  un- 
married, the  whole  of  their  respective  shares 
of  the  residue  of  her  personal  estate,  with 
the  accumulations  thereon,  should  go  to 
and  be  paid  to  a  nephew  (who  in  such  case 
would  be  testatrix'  next  of  kin),  and,  in 
case  of  his  death,  to  such  child  or  children 
of  the  nephew  as  should  then  be  living. 
Both  the  grandsons  died  under  the  age  of 
twenty-one,  but  the  granddaughter  attained 
such  age.  The  master  of  the  rolls  said  that 
it  was  hardly  possible  to  suppose  that  the  tes- 
tatrix c<(uld  have  intended  that  in  the 
event  that  had  happened  the  shares  of  the 
grandsons  should  become  a  vested  interest  in 
the  survivor  of  them,  but  that  he  did  not 
feel  at  liberty  to  supply  a  gift  over  to  the 
granddaughter,  notwithstanding  the  ulti- 
mate limitation  over  to  the  nephew  could 
never  take  effect;  that  the  time  of  payment 
was  not  annexed  to  the  substance  of  the  gift 
to  the  grandsons,  who  took  a  vested  interest 
subject  to  be  devested  by  the  death  of  one 
of  them  in  the  lifetime  of  the  other.  But 
upon  appeal  {3  Ves.  Jr.  536)  the  Lord 
Chancellor  held  that  the  conclusion  reached 
by  the  master  of  the  rolls  resulted  from  an 
application  of  a  general  rule  of  construction 
to  the  literal  terms  of  a  will  which  was  not 
by  any  means  accurately  drawn;  that,  hav- 
ing regard  to  the  situation  of  the  family 
and  the  relation  of  the  parties,  it  was  ab- 
surd to  impute  to  the  testatrix  an  intention 
to  vest  an  interest  in  two  thirds  the  bulk 
of  the  residuary  estate  in  a  grandson  dying 
under  the  age  of  twenty-one;  that  it  was  a 
necessary  term  that  the  person  to  take 
should  be  a  grandson  in  a  state  of  majority 
or  a  granddaughter  in  a  state  of  majority 
or  having  married,  thereby  bringing  the  case 
within  the  rule  that  where  attaining  a  cer- 
tain age  is  a  necessary  part  of  the  descrip- 
tion of  a  legatee  the  legacy  is  not  vested, 
and  avoiding  the  necessity  of  following  the 
rule  that  a  legacy  to  be  paid  at  twenty-one 
is  vested.  The  same  will  subsequently  com- 
ing before  the  Lord  Chancellor  in  Bolger  v. 
Mackell,  .5  Ves.  Jr.  509.  he  held  that  the 
mere  addition  of  a  direction  that  mainten- 
ance shonld  be  deducted  from  the  shares  of 
the  grandsons  did  not  prevent  the  construc- 
tion of  the  gift  to  them  as  being  contingent. 
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the  same  thing  as  a  gift  to  such  as  shall 
attain  that  age,  ^17  but  it  does  not  seem 
to  have  been  so  regarded  by  the  courts  gen- 
erally. The  attainment  of  the  specified  age 
does  not  form  part  of  the  description  of  the 
legatees  or  devisees  where  such  words  form 
an  independent,  superadded,  restrictive  de- 


scription, as  in  the  case  of  a  gift  "to  the 
children  of  A,  or  to  such  of  them  as  shall 
attain  twenty-one." 

The  effect  of  words  which  apparently  in- 
corporate the  contingency  into  the  descrip- 
tion of  the  object  of  the  gift  may  be  ex- 
plained away  by  the  context.  «W 


In  Duffleld  v.  Duffield,  3  Bligh,  N.  R.  260,  l 
testator  devised  to  trustees  certain  land  in  ! 
case  tliere  should  be  one  son  of  his  daughter  ' 
Amc-lia  vv)io  should  attain  the  age  of  twen-  | 
ty-one  years,  upon  trust  for  sucli  son  and  his  1 
hoire,  and  in  case  there  should  be  two  or  ' 
more  sons  of  Amelia  who  should  attain  the  { 
age  of  twenty-one  years,  then  in  trust  for  j 
the  second  of  such  sons  and  his  heirs;  and 
in  case  there  should  be  no  son,  upon  trust 
for  such  of  the  daughters  of  Amelia,  if  any, 
as  should  first  attain  the  age  of  twenty-one 
years.    By  codicil  the  testator  directed  and 
appointed   that   the  son    of    his    daughter 
Amelia  who  should  first  attain  the  age  of 
twenty-one  years  "shall  on  attaining  that 
age  change  his  name  to  Elwes,  and  I  give 
and  devise  to  the  said  son  of  Amelia  on  his 
attaining  the  age  of  twenty-one  years  and 
changing  his  name  to  Elwea  all  my  freehold 
property,   lands,   tenements,    and    heredita- 
ments  to   hold   to   my   said  grandson,   his 
heirs  and  assigns."     It  was  held  that  the 
estates  not  being  given  to  any   particular 
children  by  name,  but  to  such  clrildren  as 
should  attain  the  age  of  twenty-one,  no  one 
completely  answered  the  description  which 
the  testator  had  given  of  those  who  were  to 
be  devisees  under  his  will,  and  their  attain- 
ing the  age  of  twenty-one  must  be  considered 
a  condition  precedent  to  vesting. 

In  Sager  v.  Galloway,  113  Pa.  500,  6  Atl. 
209,  where  testator  devised  his  house,  after 
the  decease  of  his  children  and  the  sur- 
vivor of  them,  to  the  eldest  son  of  his  eldest 
daughter,  and  to  his  heirs  and  assigns  for- 
ever, and  if  she  should  not  have  a  son,  then 
to  the  eldest  son  of  his  next  daughter,  and 
so  on  through  a  series  of  similar  limita- 
tions, adding:  "In  all  which  devises  above 
named  to  the  sons  of  ray  above-named 
daughters  and  son  Henry,  and  to  my  said 
nephew  and  niece,  it  is  my  meaning  and  in- 
tention that  if  a  son,  he  shall  take  the  same 
when  he  arrives  at  the  age  of  twenty-one 
years,  and  if  he  dies  before  that  age,  the 
devise  passes  to  the  son  of  my  next  daugh- 
ter, and  so  on  as  before  specified," — it  was 
held  that  as  the  particular  ago  was  made  a 
constituent  part  of  the  description  of  the  ob- 
ject of  the  devise,  the  remainder  did  not  vest 
before  attaining  such  age. 

In  Schuldt's  Estate,  199  Pa.  .58,  48  Atl. 
879,  testator  gave  a  sum  of  money  to  be  held 
in  trust  for  his  five  grandchildren,  "the  in- 
terest thereof  to  be  paid  to  them  annually 
until  they  have  reached  the  age  of  twenty- 
one  years,  when  the  said  principal  sum  of 
$40,000  shall  be  divided  equally  amongst  my 
surviving  grandchildren."  It  was  held  in 
view  of  the  language  of  the  above  provision, 
and  the  fact  that  other  gifts  to  grandchil- 
dren throughout  the  will  were  subject  to  the 
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condition  that  should  any  of  them  die  be- 
fore reaching  the  age  of  twonty-one  years, 
or  without  issue,  the  provision  for  such  a 
one  should  be  divided  equally  among  the 
surviving  grandchildren,  that  the  case  wa» 
one  where  an  uncertain  event  was  made  part 
of  the  description  of  the  devisee  or  legatee, 
and  that  the  interest  of  each  was  therefore 
either  contingent  upon  reaching  the  age  of 
twenty-one  years,  or  vested,  subject  to  be 
devested  by  death  without  issue  before 
reaching  such  age. 

See  also  Dawson  v.  Killett,  1  Bro.  Ch. 
123,  in  note  .51,  supra. 

*WIn  I>eake  v.  Robinson,  2  Meriv.  363, 
Sir  William  Grant,  il.  R.,  said:  '"If  there 
were  an  antecedent  gift,  a  direction  to  pay 
upon  the  attainment  of  twenty-five  certain- 
ly would  not  postpone  the  vesting.  But  if 
I  give  to  persons  of  auy  description  when 
they  attain  twenty-five,  .  .  or  from 
and  after  their  attaining  twenty-five,  is  it 
not  precisely  the  same  thing  as  if  I  gave 
to  such  of  those  persons  as  should  attain 
twenty-five?  None  but  a  pers<»  who  can 
predicate  of  himself  that  he  has  attained 
twentv-five  can  claim  anything  under  suck 
a  gift." 

In  Ex  parte  Styan,  Johns.  V.  C.  (Eng.) 
387,  the  Vice  Chancellor,  after  referring  to 
the  conflict  between  Festing  v.  .411en,  12 
Mees.  &  \V.  279,  25  Eng.  Rul.  Cas.  604,  and 
Doe  ex  dem.  Bills  v.  Hopkinson,  5  Q.  B. 
223,  13  L.  J.  Q.  B.  N.  S.  85,  said  that  it  is 
a  question  of  serious  difliculty  whether  any 
substantial  distinction  can  be  made  between 
a  gift  to  a  class  of  children  when  they  shall 
attain  twenty-one,  and  a  gift  to  all  who 
shall  attain  twenty-one. 

But  in  Holmes  v.  Prescott,  10  Jur.  N.  S. 
507,  33  L.  .1.  Ch.  X.  S.  264.  11  L.  T.  N.  S. 
38,  12  Week.  Rep.  636,  3  Xew  Reports,  559, 
it  was  said  that  there  is  a  distinction  be- 
tween a  gift  to  members  of  a  class  at  or 
when  they  shall  attain  a  certain  age,  and 
a  gift  to  such  persons  as  shall  attain  a 
specified  age,  as  in  the  latter  case  the 
legatee  is  to  be  ascertained  with  the  quali- 
fication of  attaining  the  specified  age  tacked 
to  his  own  description. 

""Wood,  V.  C,  in  Holmes  v.  Prescott, 
supra,  said  that  it  would  be  absurd  to  say 
that  even  a,  gift  to  "such"  of  the  members 
of  a  class  "as  may  attain  the  age  of  twenty- 
one"  cannot  be  explained  by  tlie  context  of 
the  will  so  as  to  make  the  gift  a  vested  one, 
since  every  possible  expression  a  man  may 
use  may  be  explained  away,  however  ir- 
reconcilable the  two  expressions  may  be,  if 
you  find  two  intents  pervading  his  mind. 

In  Browne  v.  Browne,  3  Smale  &  G.  568, 
it  is  said  that  there  is  no  distinction  in 
point   of    force    between    cases    where    the 
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It  seems  at  one  time  to  have  been  sup- 
posed, in  the  case  of  gifts  of  real  estate, 
that  the  effect  of  a  contingent  description 
might  be  overcome  by  the  same  considera- 
tions as  where  the  contingency  attaches  to 
tlie  event, — viz.,  tlie  creation  of  an  ante- 
cedent estate,  or  of  a  limitation  over  in 
event  of  failure  to  attain  the  Kpccified 
age,*'* — but  this,  since  tlie  case  of  Festing 
V.  Allen,  12  Mees.  i  W.  270,  25  Eng.  Rul. 
Cas.  0U4  (set  out  iu  note  223,  infra)  has 
been  settled  to  the  contrary.  »«• 


The  gift  of  the  whole  of  the  intermediate 
income  to  the  prospective  beneficiaries  may 
sullice   to   show   an   intention   to   vest   the 
gift  immediately,  turning  what  would  other- 
wise be  a  condition  precedent  into  a  con- 
dition subsequent;  »l  but  the  construction 
of  a  gift  as  contingent  because  the  attain- 
!  ment  of  the  specified  age  forms  part  of  the 
I  description  of  the  objects  of  the  gift  cannot 
be  altered  by  reason  of  a  gap  in  the  provi- 
sion of  the  will  for  a  limitation  over,  toz 
I      Instances  in  which  the  attainment  of  the 


words  of  contingency  incorporated  into  the 
gift  apply  to  the  event,  and  where  they  are 
applied  to  describe  the  person  or  persons 
who  are  the  object  of  the  gift.  But  the 
general  opinion  seems  to  be  that  words  of 
contingency  when  applied  to  the  description 
of  the  person  or  persons  to  take  are  with 
more  ditiiculty,  if  at  all,  controllable  by 
the  context. 

«1»  In  Hiley  v.  Garnett.  3  De  Oi.  &  S.  «20, 
testator  devised  certain  realty  upon  trust 
for  a  step-daughter  for  life,  and  from  and 
after  her  decease  iu  trust  for  all  the  chil- 
dren of  the  said  step-daughter,  "who,  being 
a  son  or  sons,  shall  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  daughters, 
shall  attain  that  age  or  be  married,  share 
and  share  alike  as  tenants  in  common,  and 
not  as  joint  tenants,  and  their  heirs  and 
assigns  forever."  Ue  also  empowered  his 
trustees  during  tlte  life  of  the  step-daughter 
and  after  her  decease  in  case  she  shoula 
have  any  child  or  children  living  at  her  de- 
cease, under  the  age  of  twenty-one  years, 
then  during  the  minority  of  such  child  or 
children,  from  time  to  time  to  demise  or 
lease  the  premises  bequeathed  in  trust  for 
such  step-daughter  and  her  children.  The 
Vice  Chancellor,  Sir  J.  L.  Knight  Bruce, 
held  that  by  the  true  construction  of  the 
will,  and  upon  the  authority  of  earlier 
cases,  including  Doe  ex  dem.  Koake  v. 
Nowell,  1  Maule  &  S.  327  (set  out  in  VIII. 
f,  infra),  there  was  an  immediate  equitable 
devise  to  all  the  ciiildren  of  the  step-daugh- 
ter, whether  minors  or  not  minors,  living 
at  the  death  of  the  step-daughter,  subject 
to  the  contingency  of  their  estates  being  de- 
vested upon  their  death  in  minority  re- 
spectively. This  case,  in  holding  that  where 
the  contingency  of  attaining  a  certain  age 
is  part  of  the  description  of  a  devisee,  and 
there  is  an  antecedent  estate  or  a  gift  over, 
the  gift  may  be  treated  as  vested,  subject 
to  be  devested,  rather  than  as  contingent, 
is  overruled  by  subsequent  decisions.  See 
1  Jarman,  Wills,  *  776,  note;  Theobald, 
Wills,  p.  574. 

SSO  In  Patching  v.  Barnett,  28  Week.  Rep. 
886,  49  L.  J.  Ch.  N.  S.  6(io,  43  L.  T.  N.  S. 
oO,  Malins,  V.  C,  said  that  in  personal 
estate  a  gift  to  a  class  of  children  or  per- 
sons who  shall  attain  a  particular  age  has 
always  been  regarded  as  contingent,  and 
that  Festing  v.  Allen,  supra,  decided  that 
a  gift  to  a  class  of  persons  w)io  attain  a 
particular  age,  which  is  a  contingent  gift 
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in  personal  estate,  is  equally  contingent  in 
regard  to  real  estate;  that  though  he  tbought 
the  decision  in  that  case  was  in  opposition 
to  every  decision  down  to  the  time  it  was 
given,  he  was  bound  to  follow  it  because  it 
had  been  subsequently  approved  of  in  many 
cases. 

A  limitation  over  will  not  have  the  effect 
to  vest  a  legacy  where  the  attainment  ot 
the  prescribed  age  forms  part  of  tlie  original 
description  of  the  legatee.  Williamson's  Es- 
tate, 3  Pa.  Co.  Ct.  239. 

»»See  Re  Turney  [1899]  2  Ch.  739,  69 
L.  J.  Ch.  2S'.  S.  1,  48  Week.  Rop.  97,  81  L. 
T.  N.  S.  648,  in  note  223,  infra. 

SMIn  Re  Edwards  [1906]  1  Ch.  570, 
where  testatrix  provided:  "I  give  all  my 
property,  both  real  and  personal,  to  my 
trustees  in  trust  for  my  children  or  child 
who  being  sons  shall  attain  the  age  of  twen- 
ty-one years,  or  being  daughters  shall  at- 
tain that  age  or  marry,  and  if  more  than 
one,  in  equal  shares  as  tenants  in  common. 
.  .  .  In  the  event  of  my  death  witliout 
leaving  any  children  surviving  me,  I  give 
all  my  property  between  my  brothers  and 
sisters,"  naming  them,  it  was  held  that  the 
gift  WHS  clearly  contingent,  and  that  the 
construction  of  it  as  such  was  not  altered 
by  the  fact  that  the  gift  over  was  in  the 
event  of  testatrix'  death  without  leaving 
any  children  surviving  her,  and  not  in  event 
of  their  failure  to  attain  the  age  of  twenty- 
one  or  marry. 

In  an  earlier  case,  Browne  v.  Browne,  3 
Smale  &  6.  S68,  testator,  who  had  devised 
certain  realty  to  trustees  for  a  son  for  life 
and  after  his  death  to  his  children  who 
should  attain  the  age  of  twenty-one  years, 
further  provided  that  in  case  such  son 
should  die  without  leaving  lawful  issue  the 
property  should  be  held  in  trust  for  a 
grandson  for  life,  "and  from  and  immediate- 
ly after  his  decease,  in  trust  for  and  for 
the  use  and  benefit  of  all  and  every  the  child 
and  children  of  him,  my  said  grandson 
Richard  Staples,  lawfully  begotten  at  the 
time  of  my  said  son's  decease,  or  to  be  law- 
fully begotten  at  any  time  afterwards,  and 
who  being  a  son  or  sons  shall  respectively 
attain  the  age  of  twenty-one  years,  and  who 
being  a  daugliter  or  daughters  shall  live  to 
attain  that  age  or  be  married,  equally  to  be 
divided  between  and  amongst  all  such  chil- 
dren, if  more  than  one,  share  and  share 
alike  as  tenants  in  common,  and  not  as  joint 
tenants,  and  their  respective  heirs  and  as- 
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specified  age  has  been  held  to  be  part  oi  the  |  description  of  the  l^atees, «»«  and  instances 


signs  forever;  and  if  there  should  be  only 
one  such  child,  then  in  trust  for  such  only 
child,  his  or  her  heirs  and  assigns  forever; 
but  in  case  my  said  grandson,  Kichard 
Staples,  shall  die  without  leaving  lawful  is- 
sue, then  in  trust  for"  another  grandson  for 
life,  with  a  similar  limitation  to  his  chil- 
dren, etc.,  and  ultimately  to  the  testator's 
own  right  heirs.  The  will  also  contained  a 
clause  directing  and  declaring  that,  it  should 
be  lawful  for  the  trustees  immediately  after 
the  decease  of  his  son,  the  tirst  tenant  for 
life,  to  receive  the  rents  then  due  and  to 
accrue  due,  and  to  apply  the  same  towards 
the  maintenance,  education,  and  advance- 
ment in  life  of  the  person  next  beneficially 
entitled.  The  son  having  died  without  is- 
sue, the  question  raised  was  as  to  the  con- 
struction of  the  gift  over  to  the  grandson's 
children.  Stuart,  V.  C,  held  that  while  a 
devise  in  trust  for  all  and  every  the  child 
and  children  of  a  person  who  should  live 
to  attain  the  age  of  twenty-one,  uncon- 
trolled by  anything  in  the  context,  certain- 
ly creates  a  contingent  remainder,  in  the 
case  before  him  the  prima  facie  meaning  of 
the  words  of  contingency  were  controlled  by 
the  context,  the  language  of  the  gift  over 
in  default  of  issue  being  regarded  as  suffi- 
cient to  show  an  intention  that  the  gift  over 
should  not  take  effect  if  there  were  any  chil- 
dren who  might  live  to  attain  the  age  of 
twenty-one,  and  the  clause  which  provides 
for  the  maintenance  and  education  of  the 
person  next  entitled  after  the  death  of  the 
first  tenant  for  life  being  taken  to  show 
that  an  infant  child  of  the  tenant  for  life 
living  at  his  death  was  recognized  by  the 
testator  as  the  person  next  entitled,  al- 
though on  the  mere  words  of  gift  it  was 
only  to  the  child  or  children  who  should 
attain  the  age  of  twenty -one.  But  this  case, 
in  so  far  as  it  supports  the  doctrine  that 
a  devise  to  such  of  a  class  as  attain  twenty- 
one  may  be  vested  by  a  gift  over,  has  been 
virtually  overruled  by  subsequent  decisions. 
See  1  Jarman,  Wills,  p.  776,  note;  Theobald, 
Wills,  p.  574. 

«» In  Bull  v.  Pritchard,  1  Russ.  Ch.  213, 
where  testator  bequeathed  the  residue  of 
his  estate  to  his  trustees  and  executors  upon 
trust  to  pay  the  dividends  to  his  daughter 
during  life,  and  after  her  decease  to  pay, 
assign,  or  transfer  the  principal  "unto  and 
equally  between  and  amongst  all  and  every 
the  child  and  children  of  my  said  daughter 
lawfully  begotten,  or  to  be  begotten,  who 
shall  live  to  attain  the  age  of  twenty-three 
years,  share  and  share  alike,  with  benefit 
of  survivorship,  in  case  of  the  death  of  any 
or  either  of  them  under  the  age  of  twenty- 
three  years,  as  tenants  in  common,  and  not 
as  joint  tenants :  .  .  .  and  in  ease  there 
sliall  be  no  such  child  or  children,  or,  being 
such,  all  of  them  shall  die  under  the  age  of 
twenty-three  years,  without  lawful  issue, 
then  upon  trust  to  pay,  assign,  or  transfer 
the  same"  to  others, — it  was  held  to  be 
clear  that  those  children  alone  of  the  daugh- 
ter were  to  take  who  attained  the  age  of 
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twenty-three  years,  and  that  the  attain- 
ment of  that  age  wag  necessary  to  vest  an 
interest  in  any  of  them.  This  case  is  re- 
ferred to  bv  Lord  Denman,  C.  J.,  in  Doe 
ex  deiu.  Dolley  v.  Ward,  9  Ad.  &  EL  682,  1 
Perry  &  D.  508,  8  L.  J.  Q.  B.  N.  S.  154,  aa 
one  which  "is  said  to  have  failed  to  give 
satisfaction." 

In  Newman  v.  Newman,  10  Sim.  51,  8 
L.  J.  Ch.  N.  S.  354,  where  testator  devised 
his  real  estate  to  trustees  in  trust  for  a  son 
for  life,  and  after  the  son's  death  in  trust 
to  sell  and  stand  possessed  of  the  procee<l« 
in  trust  for  all  his  grandchildren  "who 
shall  attain  the  age  of  twenty-four  years, 
equally  to  be  divided  among  my  said  grand- 
children attaining  that  age  as  tenants  in 
common,"  it  was  held  that  as  there  was  no 
gift  except  to  such  of  the  grandchildren  as 
should  sustain  the  character  of  attaining 
the  age  of  twenty-four,  the  attainment  ot 
that  age  was  part  of  the  constitution  of  the 
character  of  the  original  taker,  rendering 
the  gift  contingent. 

In  Southern  v.  Wollaston,  Id  Beav.  106, 
testator  bequeathed  £2,000  consols  in  trust 
for  a  nephew  for  life,  and  after  his  decease 
upon  trust  for  such  of  the  nephew's  chil- 
dren "as  shall  be  living  at  his  death  and 
shall  have  attained,  or  shall  afterwards  live 
to  attain,  the  age  of  twenty-five  years; 
.  .  .  and  if  all  of  them  shall  depart  this 
life  under  the  age  of  twenty-five  years,  then 
the  said  sum  of  £2,000  stock  shall  (subject 
to  the  life  interest  of  my  said  nephew  there- 
in, and  the  power  of  advancement  herein- 
after  contained)  sink  into  my  residuary 
personal  estate."  He  further  directed  that 
the  interest,  dividends,  and  anni;.  I  produce 
thereof  while  any  of  the  persons  presump- 
tively entitled  should  be  under  the  age  of 
twenty-flve  years,  should  be  paid  and  ap- 
plied for  and  toward  the  maintenance  and 
support  of  the  person  or  persons  to  whom 
the  same  should  for  the  time  being  appar- 
ently or  presumptively  belong;  and  further 
declared  that  it  might  be  lawful  for  his 
trustees  "to  pay  and  apply  the  whole  or 
any  part  of  the  several  provisions  thereby 
by  him  intended  for  the  children  of  his 
nephew,  ...  for  his,  her,  or  their  bene- 
fit or  advancement  in  the  world."  It  was 
held  that  notwithstanding  the  gift  of  in- 
come for  maintenance  and  the  provision  for 
advancement,  the  attainment  of  the  age  of 
twenty-five  was  part  of  the  description  of 
the  legatee,  and  therefore  that  there  could 
be  no  vesting  before  that  time.  The  case 
of  Bute  V.  Harman,  9  Beav.  320,  in  which  a 
contrary  conclusion  is  reported  to  have  been 
reached  upon  a  similar  will,  is  in  this  case 
stated  to  have  been  erroneously  reported. 

In  Read  v.  Gooding,  21  Beav.  478,  where 
a  testator  devised  certain  property  in  trust 
to  permit  his  daughter  to  receive  the  rents, 
issues,  and  profits  thereof  during  her  nat- 
ural life,  and  after  her  decease  in  trust  to 
pay  and  apply  such  rents,  etc.,  to  or  for  the 
benefit  of  the  children  of  said  daughter  Ut< 
ing  at  her  decease  "until  the  youngest  of 
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eurh  children  shall  have  attained  the  age 
of  twenty-flve  years,"  the  iesue  of  any  de- 
ceased child  to  be  entitled  to  the  share  of 
their  parent,  and  as  soon  as  the  youngest 
child  should  have  attained  such  age  of  twen- 
ty-flve years,  in  trust  to  sell  and  "to  pay, 
£vide,  and  dispose  of  the  purchase  money 
.  .  .  equally  amongst  such  of  the  chil- 
dren of  my  said  daughter  as  shall  be  then 
living,  and  the  issue  of  such,  if  any,  of  her 
children  as  may  be  then  dead,  but  such  issue 
to  take  only  their  parent  or  parents'  share," 
— it  was  held  that  as  the  contingency  en- 
tered into  the  description  of  the  devisees, 
there  was  no  vesting  until  the  time  for  dis- 
tribution. 

In  Thomas  v.  Wilberforce,  31  Beav.  298, 
testator  devised  his  estate  to  trustees  to 
hold  one  third  in  trust  for  a  daughter  for 
life,  "and  immediately  after  the  decease  of 
my  said  daughter,  as  to  as  well  the  capital 
of  the  said  one-third  part  or  share  as  the 
annual  income  thenceforth  to  accrue  due 
for  the  same,  in  trust  for  the  son  or  daugh- 
ter if  only  one,  or  all  the  sons  and  daugh- 
ters if  more  than  one,  of  my  said  daughter, 
who,  either  before  or  after  her  decease,  shall 
attain  the  age  of  twenty-two  years,"  but 
if  no  son  or  daughter  should  attain  that 
age,  then  over.  He  further  empowered  his 
executors,  "during  the  minority  of  my  said 
grandchildren,  to  apply  the  whole  or  such 
part  as  they  shall  think  fit  of  the  annual 
income  or  fimd  to  which  each  such  grand- 
child shall  be  entitled  in  or  towards  the 
maintenance  and  education  or  otherwise  for 
the  benefit  of  such  grandchild."  It  was 
held  that  as  the  age  was  part  of  the  descrip- 
tion of  the  persons  to  take,  the  gift  was 
contingent,  and  that  the  situation  was  not 
helped  by  the  provision  for  maintenance  in 
the  meantime,  the  power  being  only  to  ap- 
ply such  part  of  the  income  as  the  executors 
should  think  fit  "during  the  minority,"  leav- 
ing a  gap  between  the  ages  of  twenty-one 
and  twenty-two. 

In  Merry  v.  Hill,  L.  R.  8  Eq.  619,  17 
Week.  Rep.  985,  testator  bequeathed  all  his 
real  and  personal  estate  to  trustees  to  sell 
and  stand  possessed  of  the  proceeds,  as  to 
the  sum  of  £10,000,  for  a  certain  person  for 
life,  and  after  her  decease  upon  trust  to 
assign  and  transfer  the  said  sum  to  and 
amongst  such  of  her  children  as  should  be 
living  at  her  decease  who  should  attain  the 
age  of  twenty-one  years,  to  be  divided  equal- 
ly among  them  il  more  than  one,  and  if 
there  should  be  but  one  such  child  who 
should  attain  the  age  of  twenty-one  years, 
then  the  whole  to  such  chid  for  his  or  her 
absolute  use  and  benefit,  and  as  to  the  re- 
maining surplus  of  the  said  trust  fund,  to 
assign  and  transfer  it  to  and  amongst  all 
and  every  such  child  or  children  of  the  per- 
son named  as  should  be  living  at  testator's 
decease  or  born  in  due  time  after,  to  be 
equally  divided  among  them  if  more  than 
one,  when  they  should  attain  the  age  of 
twenty-one  years,  and  if  there  should  be  but 
one  such  child  who  should  attairi  the  age 
of  twenty-one  years,  then  the  whole  of  such 
surplus  or  residue  and  the  proceeds  thereof 
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to  such  child  for  his  or  her  absolute  benefit. 
He  further  empowered  the  trustees  to  pay 
and  apply  the  whole  or  part,  at  their  dis- 
cretion, of  the  annual  income  towards  the 
maintenance  and  education  of  the  said  chil- 
dren until  they  attain  the  age  of  twenty-one 
years,  and  also,  during  the  suspense  of 
absolute  vesting  in  such  children  or  child, 
to  accumulate  the  residue,  if  any,  of  the 
income  for  the  benefit  of  the  person  or  per- 
sons who  should  become  entitled  to  the 
principal  fund.  It  was  held  that  looking 
to  the  whole  frame  of  the  will,  it  was  clear 
that  the  testator  never  intended  any  child 
who  was  an  object  of  his  gift  to  take  unless 
such  child  should  attain  the  age  of  twenty- 
one  years. 

In  Re  Hume  [1912]  1  Ch.  693,  81  L.  J. 
Ch.  X.  S.  382,  106  L.  T.  X.  S.  335,  56  Sol. 
Jo.  414,  where  testatrix  bequeathed  to  her 
trustees  a  sum  of  money  in  trust  to  invest 
and  pay  the  income  therefrom  to  a  daugh- 
ter for  life,  and  after  her  decease  in  trust 
for  all  or  any  of  the  children  or  child  of 
the  said  daughter  "who  shall  be  living  at 
her  death,  and  being  a  son  or  sons  shall 
attain  the  age  of  twenty-three  years  or  sur- 
vive the  survivor  of  me  and  the  said  [daugh- 
ter] for  the  period  of  twenty-one  years, 
or  being  a  daughter  or  daughters  shall 
attain  the  age  of  twenty-three  years 
or  marry,  and  if  more  than  one  in  equal 
shares  as  tenants  in  common;"  with  the 
usual  advancement  clause  and  a  discretion- 
ary power  to  apply  the  income  of  the  ex- 
pectant, contingent,  presumptive,  or  vested 
legacy  or  share  of  any  grandchild  of  the 
testatrix  under  the  trusts  of  the  will  for 
or  towards  his  or  her  maintenance,  educa- 
tion, or  benefit, — ^it  was  held  that  attain- 
ment of  the  specified  age  was  part  of  the 
description  of  the  legatees. 

In  Waters  v.  Waters,  24  Md.  430,  where 
testator  created  »  trust  to  pay  certain  an- 
nuities, the  surplus  income  to  "be  equally 
divided  annually  amongst  all  my  children 
who  may  be  of  the  age  of  twenty-one  years 
or  who  may  be  married,"  it  was  held  that 
the  shares  of  those  who  attained  twenty- 
one  years  or  married  became  vested  at  the 
happening  of  either  of  those  events,  and 
upon  their  death  survived  to  their  personal 
representatives. 

In  Webb  v.  Webb,  92  Md.  101,  84  Am.  St. 
Rep.  499,  48  Atl.  95,  where  testatrix  be- 
queathed "to  each  of  my  grandsons  .  .  . 
who  may  live  to  reach  the  age  of  twenty- 
one  years  the  sum  of  $1,000,''  it  was  held 
that  these  legacies  were  given  upon  the 
plain  condition  that  each  legatee  must  ar- 
rive at  a  given  age  to  entitle  him  to  take 
at  all. 

In  Haywood  v.  Rogers,  43  N.  C.  (8  Ired. 
Eq.)  278,  where  testator  directed  certain 
land  to  be  sold  and  the  proceeds  to  be  di- 
vided between  certain  grandchildren,  "or 
as  many  as  may  be  living,  as  they  come  of 
age,"  it  was  held  that  the  phrase  "or  as 
many  as  may  be  living"  showed  the  gift  to 
be  contingent,  there' being  nothing  to  show 
that  the  testator  was  looking  to  the  prob- 
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ability  of  the  decease  of  his  grandchildren 
in  liis  lifetime. 

In  Mcintosh  v.  Elliott,  1  Grant,  Ch.  (U. 
■C.)  440,  where  testator  devised  his  estate, 
real  and  personal,  to  trustees  upon  trust  to 
pay  the  annual  income  therefrom  to  his  wife 
-during  her  widowhood,  to  be  applied  by  her 
towards  the  maintenance  and  education  of 
his  children;  and  upon  the  further  trust, 
upon  the  death  or  marriage  of  his  wife,  to 
pay  and  apply  the  income  toward  the  sup- 
port, maintenance,  and  education  of  his 
said  children  until  they  should  respectively 
attain  the  age  of  twenty-one  years  or  be 
married,  and  if  at  the  time  of  the  death  or 
marriage  of  his  widow  any  of  the  said  chil- 
dren should  be  of  the  full  age  of  twenty- 
one  years  or  married,  and  if  not,  then  so 
soon  thereafter  as  any  of  them  should  ar- 
rive at  that  age  or  be  married,  then  upon 
trust  to  pay  each  of  his  said  children  so  ar- 
riving at  the  age  of  twenty-one  years  or  be- 
ing married  one  equal  proportional  part  ac- 
cording to  the  number  of  children  then  living 
of  the  interest,  moneys,  and  rents;  and  up- 
on the  further  trust  that  so  soon  as  all  the 
surviving  children  should  be  married,  or  so 
soon  as  the  youngest  unmarried  child  should 
have  arrived  at  the  age  of  twenty-one,  then 
to  convey  to  each  of  the  said  children  who 
should  have  arrived  at  the  age  of  twenty- 
one  years  or  have  married,  or  in  the  case 
of  the  death  of  any  of  them  after  arriving 
at  that  age  or  being  married,  then  to  his 
or  her  heirs  or  appointees,  an  equal  propor- 
tional part  of  (he  real  and  personal  estate 
bequeathed  to  his  said  executors,— it  was 
held  that  the  children  took  contingent  in- 
terests. 

In  Re  Stainsby,  14  Ont.  L.  Rep.  468, 
where  testator  devised  all  his  property,  real 
and  personal,  to  his  wife  for  life,  and  di- 
rected that  after  her  death  and  "on  the  ar- 
rival of  the  youngest  surviving  child  at  the 
age  of  twenty-one  years,  it  is  my  will  that 
the  property  be  disposed  of  and  be  divided 
equally  amongst  all  my  children,  .  .  . 
In  the  case  of  the  death  of  any  one  of  my 
children  who  shall  be  married,  his  or  her 
share  shall  belong  to  and  be  divided  equally 
among  his  or  her  children," — it  was  held 
that  the  attainment  of  the  age  of  twenty- 
one  was  part  of  the  description  of  the 
legatees,  and  that  there  was  no  vesting  un- 
til such  age  was  reached. 

In  Tayloe  v.  Gould,  10  Barb.  388,  where 
testator  gave  to  his  daughter  and  such  of 
her  children  as  should  at  her  decease  be 
living  and  should  have  attained,  or  should 
thereafter  attain,  the  age  of  twenty -one 
years,  all  his  residuary  estate,  it  was  held 
that  the  remainder  to  the  children  was 
contingent  on  their  survival  of  their  mother 
and  their  arriving  at  twenty-one. 

In  McBride  v.  Smyth,  54  Pa.  245,  where 
testator  devised  the  residue  of  his  estate  to 
trustees  to  hold  upon  certain  defined  trusts 
until  his  youngest  child  who  might  be  then 
living  should  attain  the  age  of  twenty-one 
years,  and  upon  such  event  gave  the  trust 
fund  "to  such  of  my  children  as  may  be  liv- 
ing when  the  youngest  of  them  living  shall 
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attain  the  age  of  twenty-one  years,  their 
heirs,  executors,  and  administrators,  share 
and  share  alike,"  it  was  held  that,  there  be- 
ing no  dstuict  gift  to  the  whole  class  preced- 
ing the  restrictive  description,  the  interest 
of  each  member  was  contingent  upon  his 
surviving  the  time  for  distribution ;  and  the 
consideration  that  this  construction  would 
exclude  the  widow  and  issue  of  any  child 
who  might  die  before  the  designated  period 
of  vesting  arrived  was  held  insufficient  to 
warrant  the  opposite  construction. 

In  Darling  v.  Witherbee,  —  R.  I.  — ,  90 
Atl.  7dl,  where  testator  directed  that  the 
residue  of  his  estate  should  be  held  in  trust 
"for  the  child  or  children  of  such  deceased 
child  of  mine  living  at  the  decease  of  the 
survivor  of  myself  and  such  child  of  mine 
who  shall,  either  before  or  after  said  time, 
attain  the  age  of  twenty-one  years  or  marry 
under  said  age,"  the  contingency  upon 
which  the  gift  was  to  become  payable  was 
held  to  be  annexed  to  the  gift  itself. 

In  Festing  v.  Allen.  12  Mees.  i  \V.  279, 
25  Eng.  RuT.  Cas.  604,  a  case  sent  by  the 
Vice  Chancellor  to  the  court  of  exchequer, 
testator  devised  all  his  lands  in  trust  to  the 
use  of  his  wife  for  life  or  widowhood,  and 
from  and  after  her  decease  or  second  mar- 
riage to  the  use  of  his  granddaughter  for 
life,  and  from  and  after  her  decease  to  the 
use  of  all  and  every  the  child  or  children 
of  the  said  granddaughter  who  should  at- 
tain the  age  of  twenty-one  years,  if  more 
than  one,  equally  to  be  divided  amongst 
them  share  and  i^are  alike,  to  hold  as  ten- 
ants in  common,  and  not  as  joint  tenants, 
and  to  their  respective  heirs  and  assigns 
forever,  and  if  but  one  child,  then  to  the 
use  of  such  one  child,  his  or  her  heirs  and 
assigns  forever.  "And  for  want  of  any  such 
issue"  testator  directed  the  trustees  to 
stand  possessed  for  others.  The  grand- 
daughter died  leaving  children,  none  of 
whom  had  then  attained  the  age  of  twenty- 
one  years.  It  was  contended  that  they 
took  vested  interests  in  fee  immediately  on 
the  death. of  their  mother,  subject  only  to 
be  devested  in  the  event  of  their  dying  under 
twenty -one;  but  it  was  held  that  as  there 
was  no  gift  to  anyone  not  answering  the 
whole  of  the  requisite  description,  and  as 
the  gift  was  not  to  the  granddaughter's 
children,  but  to  the  children  who  should 
attain  twenty-one,  no  one  who  bad  not  at- 
tained his  age  of  twenty-one  was  an  object 
of  the  testator's  bounty,  and  therefore  that 
the  words  importing  contingency  could  not 
be  taken  as  only  indicating  certain  circum- 
stances on  the  happening  or  not  happen- 
ing of  which  the  estate  previously  devised 
should  be  devested.  The  result  of  this  con- 
struction was  that,  as  no  child  had  at- 
tained twenty-one  when  the  particular  es- 
tate determined  by  the  granddaughter's 
death,  the  contingent  remainder  was  de- 
feated for  want  of  an  estate  to  support  it, 
and  that,  as  it  was  not  possible  to  say  that 
there  was  at  her  decease  a  failure  of  her 
issue  who  should  attain  the  age  of  twenty- 
one  years,  she  having  left  children  all  or 
any  of  whom  might  attain  the  prescribed 
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in    which    the    attainment    of    such    age  '  tion,  •»*   may   be   bound   in    the   subjoined 
has    been    held    not    purt    of    the    descrip-  |  footnotes. 


age,  the  alternative  limitations  were  also 
defeated. 

In  Jull  V.  Jacobs,  L.  R.  3  Ch.  Div.  703,  35 
L.  T.  X.  S.  133,  24  Weelc.  Rep.  947,  Vice 
Chancellor  Matins  referred  to  the  case  of 
Festiug  V.  Allen,  supra,  as  one  wliich  he 
had  argued,  and  said  that  he  thought  that 
that  case  was  properly  overruled  in  another 
case  which  he  had  argued,  of  Browne  v. 
Browne,  3  Smale  4  G.  568,  though  he  be- 
lieved it  had  been  the  subject  of  strife  since. 

In  Holmes  v.  Prescott,  10  Jur.  N.  S.  507, 
33  L.  J.  Ch.  N,  S.  264,  11  L.  T.  N.  S.  38, 
12  Week.  Rep.  636,  3  New  Reports,  369, 
testator  (after  previous  limitations  which 
failed)  devised  certain  realty  to  his  daugh- 
ters, equally  to  be  divided  between  them 
share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  for  their 
several  and  respective  natural  lives,  "and 
from  and  after  the  determination  of  the  es- 
tate limited  to,  or  in  favor  of,  his  daugh- 
ters severally  and  respectively,  to  the  use  of 
the  above-named  trustees  and  their  heirs, 
during  the  natural  life  and  lives  of  his 
daughters  respectively,  in  trust  to  support 
the  contingent  uses  and  estates  thereinafter 
limited  from  being  defeated  and  destroyed; 
and  from  and  after  the  decease  of  each  or 
either  of  his  daughters,  then,  as  to  one 
fifth  part  or  share  of  the  daughter  so  dying, 
to  the  use  of  all  and  every  the  child  and  chil- 
dren of  such  daughter  born  or  to  be  born, 
who,  being  a  son  or  sons,  had  attained,  or 
should  attain,  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should 
attain  that  age  or  be  married.  .  .  . 
But  if  there  should  be  no  such  child,  who, 
being  a  son,  should  attain  the  said  age,  or, 
being  a  daughter,  should  attain  that  age 
or  be  married  as  aforesaid,  then  to  the  use 
of  the  others  of  his  four  daughters  for  their 
respective  lives,  in  equal  sliares;  with  re- 
mainder, as  to  each  share,  to  such  child  or 
children  as  she  had,  or  might  have,  who 
had  Httaincd,  or  should  attain,  the  like  age, 
or  be  married  as  aforesaid,  and  tlieir  several 
heirs  and  assigns  for  ever."  It  was  held 
that  the  attainment  of  the  specified  age 
being  part  of  the  description  of  the  devisees, 
the  remainders  to  the  daughters'  children 
were  contingent. 

In  Rhodes  v.  Whitehead,  2  Drew,  ft  S. 
532,  13  Week.  Rep.  800,  testator  devised  cer- 
tain realty  to  his  t«'o  sons  during  their 
respective  lives  in  equal  shares  as  tenants 
in  common,  adding:  "And  from  and  after 
the  decease  of  each  of  my  sons,  as  to  their 
respective  undivided  moieties  in  the  said 
[property]  to  such  uses  or  upon  such  trusts 
in  favor  of  all  or  such  one  or  more  exclu- 
sively of  the  other  or  others  of  the  children 
of  my  said  sons  respectively  in  such  man- 
ner and  form  as  they  may  respectively  by 
any  deed  .  .  .  or  by  will  or  codicil  ap- 
point, and  in  default  of  such  appointment, 
and  so  far  as  any  such  appointment  shall 
extend  to  the  use  of  or  in  trust  for  all  and 
every  the  children,  or  any  the  child  of  my 
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:  said  sons  respectively,  who  being  sons  or 
a  son,  shall  attain  the  age  of  twenty-one 
I  years,  or  being  daughters  or  a  daughter, 
'  shall  attain  that  age,  or  marry,  if  more  tliau 
one,  in  equal  shares  and  proportions,  as 
tenants  in  common,  and  their,  his,  or  her 
respective  heirs,  executors,  administrators, 
and  assigns;"  and  if  there  should  be  no 
such  child  of  such  one  of  the  sons  who 
should  die  leaving  his  brother  him  surviv- 
ing, then  as  to  the  moiety  given  him  and  his 
children  upon  such  trusts  in  favor  of  the 
survivor  and  his  children  as  had  been  de- 
clared as  to  his  and  their  original  shares; 
and  if  there  should  be  no  child  of  either, 
who  being  a  son  should  attain  tlie  age  of 
twenty-one,  etc.,  then  the  whole  to  the  sur- 
vivor of  the  sons.  It  was  held  that  ;is 
according  to  the  plain  import  of  the  devise 
the  only  persons  to  whom  any  gift  was 
made  by  way  of  remainder  were  such  chil- 
dren as  should  attain  twenty-one,  and  as 
there  was  no  gift  whatever,  either  expressed 
or  implied,  in  favor  of  any  child  who  should 
not  attain  twenty-one,  the  contingency  was 
a  part  of  the  description,  and  the  remain- 
ders were  contingent.  The  court  was  not 
dissuaded  from  this  conclusion  by  the  fact 
that  the  result  was  (the  testator  not  having 
inserted  the  usual  limitation  to  trustees  to 
preserve  contingent  remainders)  that  the 
gift  to  a  son's  children  was  defeated  by  the 
termination  of  their  father's  life  estate  be- 
fore any  of  them  had  attained  the  age  of 
twenty-one. 

In  McCartney  v.  Osbum,  118  111.  403,  9 
N.  E.  210,  an  action  for  the  partition  of  real 
estate,  where  testator  directed  that  his 
residuary  estate  sliould  be  at  interest  "un- 
til there  is  a  final  divisirai  made  of  my 
estate,  which  I  wish  to  be  equally  divided 
between  the  heirs  [of  a  daughter]  that  may 
be  living  at  the  time  of  said  division,  and 
[a  grandson],  each  to  share  and  share  alike. 
.  .  .  I  would  rather  prefer  not  to  have 
a  division  made  of  my  estate  until  the 
youngest  child  [of  the  daughter]  arrives  at 
the  age  of  twenty -one  years;  but  should  any 
of  the  heirs  after  arriving  to  that  age  wish 
to  engage  in  business,  and  wish  to  realize 
any  portion  of  their  interest  in  said  estate, 
my  executors  can  give  them  such  an  amount 
as  they  may  think  proper,  and  take  their 
individual  note  or  notes  bearing  interest  to 
be  added  thereto  and  deducted  from  their 
respective  portions  of  said  estate  on  the 
final  division  of  the  same," — it  was  held 
that  by  the  terms  of  the  will  the  element 
of  futurity  was  annexed  to  the  gift  itself, 
and  was  descriptive  of  those  who  were  to 
take,  and  therefore  that  the  daughter's 
children  did  not  take  a  vested  interest;  the 
conrt  remarking  that  no  special  significance 
is  to  be  attached  to  the  fact  that  in  the 
provision  for  advancements  the  testator 
spoke  of  the  heirs'  "interest  in"  or  "portion 
of"  the  estate. 

See  also  cases  set  out  in  note  216,  supra. 
«« In  Re  Grove,  3  Giff.  675,  9  Jur.  N.  S. 
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38,  6  L.  T.  X.  S.  376,  where  testator  devised 
realty  upon  trust  to  pay  over  the  rents, 
lEBues,  and  profits  unto  "all  and  every  the 
child  and  children"  of  a  deceased  sister  to 
and  for  their  own  use  and  benefit  until  the 
youngest  of  them  should  have  attained  the 
full  and  complete  age  of  twenty-one  years, 
when  the  trustees  were  to  sell  the  realty 
and  to  "pay,  distribute,  and  divide  the 
money  to  arise  and  which  should  be  re- 
ceived from  the  sale  thereof  unto  and  equal- 
ly between  and  among  the  said  children," 
it  was  held  that,  though  the  gift  was  in 
the  form  of  a  direction  to  pay  and  divide, 
the  objects  of  the  gift  were  '"all  and  every 
the  child  and  children"  of  the  sister,  and  as 
there  was  nothing  to  show  that  the  rights 
and  interests  of  the  children  who  should 
not  attain  twenty-one  were  excluded',  and 
the  whole  of  the  income  being  given  to  them 
in  the  meantime,  they  took  vested  interests. 

In  X'arsons  v.  Justice,  34  Beav.  5U8,  where 
testator  gave  his  real  and  personal  estate 
to  trustees  upon  trust  for  his  wife  for  life, 
and  after  her  decease  upon  trust  for  all  and 
every  the  child  and  children  of  his  brother, 
who  should  be  living  at  testator's  decease  or 
born  afterwards,  who  should  live  to  attain 
the  age  of  twenty-one  years,  and  to  apply 
the  income  of  the  share  of  such  children  to- 
ward their  maintenance  and  education  until 
they  should  attain  a  vested  interest  in  such 
sliare,  or  previously  die,  it  was  held  that 
the  brother's  children  took  vested  interests, 
subject  to  be  devested  if  they  should  not  at- 
tain twenty-one. 

In  Hardcastle  v.  Hardcastle,  1  Hem.  & 
M.  405,  testator  bequeathed  leaseholds  in 
trust  for  a  granddaughter  for  life,  and  from 
and  after  her  decease  upon  trust  "for  all 
and  every  the  child  and  children  of  the  body 
of  my  said  granddaughter  lawfully  to  be 
begotten,  until  such  child  and  children  shall 
respectively  attain  the  age  of  twenty-five 
years,  or  die  leaving  issue  of  his,  her,  or 
their  body  or  respective  bodies,  and  then 
upon  trust  for  such  child  or  children  so 
attaining  the  age  of  twenty-five  years,  or 
dying  and  leaving  such  issue,  equally  as 
tenants  in  common,  their  respective  execu- 
tors, administrators,  and  assigns;  and  in 
case  all  such  children  save  one  shall  die 
under  the  age  of  twenty-five  years,  without 
leaving  such  issue  as  aforesaid,  or  if  there 
shall  be  but  one  such  child,  then  in  trust  for 
such  one  or  only  child,  until  he  or  she  at- 
tain the  age  of  twenty-five  years  or  die 
leaving  issue  as  aforesaid;  and  then  in 
trust  for  such  one  or  only  child,"  etc.;  and 
in  case  there  should  not  be  any  child,  or, 
being  such,  if  all  should  die  before  any 
should  attain  the  age  of  twenty-flve  years 
without  leaving  issue,  then  over.  He  also 
gave  his  residuary  personal  estate  in  trust 
to  apply  so  much  of  the  income  thereof  as 
the  trustees  should  think  proper  for  and 
towards  the  maintenance,  education,  and 
bringing  up  of  his  said  granddaughter  till 
she  should  attain  the  age  of  twenty-one, 
accumulating  the  surplus  in  the  meantime 
and  thenceforth  until  she  should  attain  the 
age  of  twenty-five  years,  to  pay  her  out  of 
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such  income  and  the  income  of  such  accumu- 
lations a  clear  annual  sum  of  £500,  and 
accumulate  the  surplus  during  that  period, 
and  afterward  pay  and  apply  the  whole  of 
the  income  to  his  said  granddaughter  dur-. 
ing  her  life,  and  from  and  after  her  death  to 
stand  possessed  of  the  trust  fund  in  trust  for 
all  and  every  tlie  child  and  children  of  said 
granddaughter  ''until  such  child  and  chil- 
dren shall  respectively  attain  the  age  of 
twenty-five  years,  or  die  leaving  issue  of  his 
or  her  body  or  respective  bodies;  and  then 
in  trust  for  such  child  and  children  so  at- 
taining the  age  of  twenty-five  years  or  dying 
and  leaving  issue,  in  equal  shares,  their  re- 
spective executors,  admiuistrators,  and  as- 
signs," and  so  on  as  in  the  case  of  the 
leaseholds.  It  was  held  that,  having  regard 
to  the  use  of  the  word  "such"  throughout 
the  will,  the  words  as  to  age  were  not  so 
attached  to  the  children  as  to  form  a  neces- 
sary part  of  the  description,  the  regular 
antecedent  of  the  word  "such"  being  "all 
and  every  the  children;"  and  the  whole  in- 
terest furthermore  being  given  to  the  ob- 
jects of  the  bequest,  they  took  vested  inter- 
ests, subject  to  be  devested  by  death  under 
twenty-five  without  issue. 

In  Muskett  v.  Eaton,  L.  R.  1  Ch.  Div. 
435,  where  testatrix  devised  a  farm  to  a 
nephew  for  life,  adding:  "And  in  the  event 
of  his  leaving  a  lawful  son  born  or  to  be 
born  in  due  time  after  his  decease,  who 
should  live  to  attain  the  age  of  twenty-one 
years,  then  I  give  the  same  farm  and  lien- 
ditaments  unto  such  son  and  his  heirs,  if  he 
shall  live  to  attain  the  age  of  twenty-one 
years;  but  in  case  my  said  nephew  should 
die  without  leaving  a  son  who  should  live 
to  attain  the  said  age  of  twenty-one  years, 
then"  to  another, — it  was  held  that  the  gift 
being  to  "a  lawful  son  born  or  to  be  born  in 
due  time  after  his  decease,"  the  interposi- 
tion of  the  words  "born  or  to  be  born,"  etc., 
prevented  the  words  "who  should  live  to 
attain  the  age  of  twenty-one  years"  from 
forming  part  of  the  description  of  the  devi- 
see so  as  to  bring  the  case  within  the  rule 
that  where  a  contingency  ia  a  constituent 
part  of  the  description  of  the  person  or 
class  to  whom  the  gift  is  made,  it  is  con- 
tingent, since  the  testatrix  must  be  taken 
to  have  known  the  course  of  nature,  and  if 
a  child  should  be  born  within  nine  months 
after  tlie  death  of  the  tenant  for  life,  he 
could  not  be  twenty-one  at  the  time  whea 
the  particular  estate  determined. 

In  Re  Turney  [1899]  2  Ch.  739,  69  L.  J. 
Ch.  N.  S.  1,  48  Week.  Rep.  97,  81  L.  T.  N. 
S.  548,  testator  bequeathed  a  sum  of  £12,000 
to  trustees  upon  trust  to  pay  the  income 
thereof  to  a  daugliter  during  her  life;  and 
after  her  death  "as  to  as  well  all  capital 
as  the  annual  income  of  the  said  trust  fund" 
upon  trust  for  all  the  children  of  his  said 
daughter  when  they  should  attain  the  age 
of  twenty-five  years,  but  not  before;  and  in 
case  there  should  not  be  "any  such  child," 
then  he  directed  that  the  fund  should  form 
part  of  the  residue  of  his  estate.  The  tes- 
tator empowered  his  trustees  to  apply  all 
or  any  part  of  the  income  arising  from  the 


Digitized  by 


Google 


NOTE  TO  SHACKLEY  v.  HOMER. 


1085 


expectant  sliare  of  any  grandchild  of  his 
under  hig  will  after  the  death  of  the  pre- 
ceding owner  for  life  thereof,  for  the  main- 
tenance and  education  of  each  ouch  grand- 
child, and  directed  his  trustees  to  invest 
and  accumulate  the  unapplied  income  in 
augmentati<Mi  of  the  capital  of  such  share. 
It  was  held,  in  view  of  the  maintenance 
clause,  and  more  especially  in  view  of  a 
direction  that  until  the  sum  in  question 
should  be  invested  or  otherwise  provided 
for,  the  trustees  should  pay  to  the  daugh- 
ter, or  in  the  event  of  her  decease  to  her 
children,  interest  on  their  respective  por- 
tions, the  legatees  were  all  the  children  of 
the  daughter,  and  not  merely  the  children 
of  the  daughter  who  should  live  to  attain 
twenty-five,  and  therefore  that  the  children 
took  vested  interests,  subject  to  be  devested 
in  case  they  did  not  attain  twenty-flve. 

In  Williamson's  Estate,  3  Pa.  Co.  Ct. 
230,  testator,  who  had  given  his  estate 
upon  trust  for  his  children  during  their 
respective  lives,  directed  that,  upon  the 
decease  of  each  of  them,  one  equal  fourth 
part  of  the  corpus  or  principal  should 
be  held  to  and  for  the  only  proper  ua^  of 
his  or  her  child  or  children  ''who  shall  have 
attained  or  shall  attain  the  age  of  twenty- 
five  years,  and  the  issue  of  any  such  who 
shall  have  died  or  shall  die  under  that  age 
leaving  issue,  in  equal  shares,"  the  issue  of 
any  deceased  child  to  take  only  its  parent's 
share,  but  in  default  of  issue,  then  upon 
trust  for  the  use  and  benefit  of  testator's 
other  children  and  their  respective  issue. 
It  was  held  that  as  a  reference  to  the  grand- 
children in  a  codicil,  the  exact  terms  of 
which  are  not  here  material,  showed  that  he 
was  not  thinking  of  them  as  a  class,  but  as 
several  persons  answering  one  description, 
and  especially  in  view  of  the  limitation  over 
to  the  testator's  surviving  children  upon 
the  death  of  a  child  without  issue  living,  the 
testator's  intention  was  to  give  his  grand- 
children vested ' interests. 

In  Rivers  v.  Fripp,  4  Rich.  Eq.  276,  where 
testator,  after  giving  to  his  only  son,  sub- 
ject to  a  life  estate  in  his  widow,  certain 
real  and  personal  estate  during  his  life, 
devised  and  bequeathed  the  same  property 
from  and  immediately  after  the  death  of 
his  wife  and  son,  unto  the  lawfully  be- 
gotten issue  of  his  said  son  living  at  the 
time  of  his  death,  who  should  live  to  attain 
twenty-one  years  of  age,  or  who,  dying  be- 
fore that  time,  should  leave  issue  to  live 
until  the  parent  would  have  attained  twen- 
ty-one years  of  age,  with  a  gift  over  in  de- 
fault of  such  issue,  it  was  held,  in  view 
of  the  general  structure  of  the  will  and  the 
presence  of  the  limitation  over  in  case  of 
the  failure  of  the  son's  issue  to  attain  twen- 
ty-one, that  they  took  vested  estates,  sub- 
ject to  be  devested. 

In  Seabrook  v.  Gregg,  2  S.  C.  73,  where 
testator,  after  giving  a  life  estate  in  cer- 
tain realty  to  his  son,  devised  |t_"unto  the 
issue  of  my  said  son  [name]  living  at  the 
time  of  his  death  who  attain  the  full  age 
of  twenty-one  years  of  age,  or  die  before 
that  time  leaving  lawfully  begotten  issue 
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who  shall  attain  the  full  age  of  twenty-one 
years,  living  at  the  time  of  the  death  of  the 
said"  son,  with  a  gift  over  to  the'  survivors 
in  default  thereof,  and  a  further  limitation 
over  should  the  son  die  without  leaving 
lawfully  begotten  issue  who  should  attain 
the  age  of  twenty-one  years  living  at  the 
time  of  his  deatii,  or,  dying  before  that 
time,  leaving  lawfully  begotten  issue  to 
live  until  the  parent  or  parents,  if  alive, 
would  have  reached  twenty-one  years  of 
age, — it  was  held  that  the  devise  was  vested 
by  the  gift  over  in  case  of  the  death  of  the 
remaindermen  under  twenty-one  without  Is- 
sue, subject,  however,  to  be  defeated  in  the 
event  of  their  dying  without  attaining  the 
full  age  of  twen^-one. 

VII.  Appendix  A.  Cases  which  turn  up- 
on existence  of  antecedent  gift,  apart 
from,  direction  to  pay,  convey,  or  di- 
vide. 

Gifts  of  realty,  or  legacies  charged  thereon. 

In  Snow  v.  Poulden,  1  Keen,  186,  where 
testator  directed:  "TTie  rest  of  my  prop- 
erty to  be  invested  in  land  and  given  to  my 
grandson,  .  .  .  and  not  to  be  of  age  to 
receive  this  until  he  attains  his  twenty-fifth 
year,"  it  was  held  that  the  grandson  took 
an  immediate  vested  interesrt  in  the  land, 
subject  to  be  devested  if  he  should  not  at- 
tain the  age  of  twenty-flve  years.  Mr.  Jar- 
man,  in  commenting  on  this  case,  says: 
"No  reasons  are  reported;  bnt  the  express 
direction  that  the  property  should,  be  'given 
to'  the  grandson  may  well  have  been  taken 
to  constitute  an  immediate  devise,  indepen- 
dently of  the  subsequent  clause  postponing 
the  right  of  the  'receipt.' "  I  Jarman,  VVilU, 
ath  ed.  p.  788. 

In  Montgomerie  v.  Woodley,  6  Ves.  Jr. 
522,  where  a  devise  of  real  estate  was  fol- 
lowed by  a  direction  that  none  of  the  devi- 
sees should  take  or  come  into  possession 
before  the  age  of  twenty-five,  such  direction 
did  not  operate  to  render  the  devise  contin- 
gent. 

In  Peard  t.  Kekewich,  16  Beav.  166, 
21  h.  J.  Ch.  N.  8.  458,  where  testator,  hav- 
ing a  power  of  appointment  over  certain 
real  estate,  appointed  it  to  trustees  in  trust 
for  his  son,  his  heirs,  executors,  adminis- 
trators, and  assigns;  and  to  be  respectively 
conveyed,  assigned,  and  assured  to  him  when 
and  as  he  should  attain  the  age  of  twenty- 
three  years;"  and  in  case  suon  son  should 
die  before  he  should  have  attained  the  age 
of  twenty-one  years,  to  the  use  of  the  second, 
third,  fourth,  and  all  and  every  the  other 
son  and  sons  of  his,  the  said  testator's  body, 
in  succession  in  tail,  and  to  be  conveyed  to 
them  as  they  should  attain  twenty-three,  it 
was  held  that  the  word  "and,"  in  the  phrase 
"and  to  be  respectively  conveyed,"  etc., 
made  a  distinction  between  the  gift  to  the 
son  and  the  period  when  he  was  to  have 
the  complete  and  absolute  enjoyment  of  the 
property  by  conveyance;  and  that  this  was 
made  clear  by  the  subsequent  direction  to 
accumulate  the  rent  until  the  age  of  twenty- 
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three  years,  and  still  more  distinct  by  what 
followed,  because  it  directed  that  in  case 
the  son  should  die  before  he  attained  twenty- 
one  years  of  age,  then  the  estate  was  to 
go  over,  so  that  a  construction  of  the  gift 
aa  contingent  upon  his  attaining  the  age  of 
twenty-three  would,  in  event  of  his  death 
after  attaining  the  age  of  twenty -one  but 
before  attaining  the  age  of  twenty-three, 
have  the  effect  to  produce  an  intestacy,  the 
gift  over  in  such  case  not  being  operative. 

In  Penny  v.  Commissioner  fcnr  Railways 
[1900]  A.  C.  628,  69  L.  J.  P.  C.  N.  S.  113, 
83  L.  T.  N.  8.  182,  it  was  held  that  under 
a  devise  to  certain  persons,  or  to  such  of 
them  as  should  be  living  at  the  death  of 
the  testator's  widow  and  attain  twenty-one, 
all  the  devisees  took  vested  interests,  sub- 
ject to  be  devested  as  regards  each  devisee 
dying  in  the  lifetime  of  the  widow,  in  favor 
of  those,  if  any,  who  should  survive  her 
and  attain  twenty-one. 

In  Ryan  v.  Coolcy,  15  Ont.  App.  379,  re- 
versing 14  Ont.  Rep.  13,  where  testator  de- 
vised real  estate  to  his  executors  in  trust 
for  his  four  children  "until  they  or  the  sur- 
vivor or  stu'vivors  of  them  shall  have  at- 
tained the  age  of  twenty-one  years,  said 
real  estate  to  be  divided  amongst  the  said 
four  children  share  and  share  alike,  and  in 
case  any  of  them  shall  have  died  leaving 
issue,  the  said  issue  shall  take  the  share 
which  otherwise  would  have  gone  to  his, 
her,  or  their  parent,"  also  directing  that 
the  children  should  be  educated  out  of  the 
income  of  such  property  during  their  minor- 
ity, and  that  the  surplus  be  invested  dur- 
ing their  minority,  it  was  held  that  as  the 
devise  was  not  one  In  trust  for  the  children 
when  they  should  attain  twenty-one^  or 
provided  they  should  attain  twenty-one,  but 
was  from  the  very  first  for  the  children, 
there  was  an  immediate  devise  to  them 
of  the  beneficial  estate,  subject  to  be  devest- 
ed by  death  before  the  time  of  division 
leaving  issue. 

In  Re  Oust,  13  West.  L.  Rep.  (Can.)  102, 
where  testator,  after  devising  certain  lands 
to  each  of  his  nephews,  added :  "The  above- 
named  farms  not  to  become  the  absolute 
property  of  my  said  nephews  until  the 
youngest,  Richard  Cust,  has  reached  the  full 
age  of  twenty-one  years,"  it  was  held  that 
the  devisees  took  a  vested  interest,  subject 
to  devestment  by  death  before  the  youngest 
should  reach  the  age  of  twenty-one. 

In  Fitch  V.  Miller,  20  Cal.  352,  where  a 
will  by  which  real  estate  was  devised  to 
certain  children  provided  that  the  devisees 
might  each  "take  out"  half  of  his  share 
upon  coming  of  age,  and  the  other  half  not 
until  all  the  other  children  should  come  of 
age,  it  was  held  that  the  title  to  the  prop- 
erty undoubtedly  vested  in  the  devisees  on 
the  death  of  the  testator. 

In  Re  Budd,  186  Cal.  288,  135  Pac.  1131, 
testatrix,  who  wrote  her  own  will,  provided: 
"I  will,  bequeath,  and  give  to  my  said 
nephew,"  naming  him,  certain  described 
realty,  "to  be  distributed  and  delivered  to 
him  upon  the  following  conditions:  First, 
when  he  shall  have  attained  the  age  of 
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twenty-one  years;  and,  second,  when  he 
shall  have,  after  attaining  the  age  of  twenty- 
one  years,"  performed  a  certain  other  con- 
dition (which  was  held  void  for  indefinite- 
ness),  going  on  to  provide:  "It  being  ex- 
pressly understood  and  agreed  and  it  is  my 
will  that  should  my  nephew  [name]  survive 
me  and  attain  the  age  of  twenty-one  years, 
and  [perform  the  other  condition],  then  and 
in  that  event  he  shall  take  in  fee  simple 
[the  realty  described];  should  my  said 
nephew  [name]  die  before  he  attains  the  age 
of  twenty-one,  or,  having  arrived  at  the  age 
of  twenty-one,  fail  to  conform  to  the  re- 
quirements of  this  will,  the  said  [realty] 
shall  then  remain  a  part  of  my  general  es- 
tate, and  in  such  event  I  give,  devise,  and 
bequeath"  the  said  realty  to  another.  It 
was  held  that  the  effect  of  the  words  of 
present  devise  with  which  the  above  testa- 
mentary provisions  begin  was  not  altered 
by  the  words  which  follow  so  as  to  ren- 
der the  devise  contingent  upon  attaining 
the  age  of  twenty-one. 

In  Hamilton  v.  Lewis,  13  Mo.  184,  where 
testator  devised  to  his  grandson  certain 
lands  and  a  slave,  "to  be  given  into  his  pos- 
session when  he  arrives  at  the  age  of  twenty- 
one  years,  to  him  and  his  heirs  forpver," 
it  was  held  that  the  gift  was  clearly  a 
vested  one. 

In  Re  Mahan,  98  N.  Y.  376,  where  testa- 
trix devised  to  her  executor  certain  realty 
in  trust  to  pay  from  the  income  such  sum 
as  might  be  necessary,  not  to  exceed  $40 
per  month,  to  her  mother  so  long  as  she 
survived,  and  from  the  balance  to  pay  such 
sums  as  might  be  necessary  for  the  educa- 
tion and  maintenance  of  her  son  James, 
and  the  remainder,  if  any,  during  the  minor- 
ity of  James,  to  be  divided  equally  between 
her  other  children,  and,  upon  the  death  of 
her  mother  before  James  should  attain  the 
age  of  twenty-one,  to  apply  the  net  income 
and  profits  of  certain  premises  for  the  use 
of  James  until  he  should  attain  the  age  of 
twenty-one,  and  upon  the  death  of  her 
mother,  and  upon  her  son  James  attaining 
the  age  of  twenty-one,  testatrix  devised  the 
said  premises  "and  all  accumulations,  if 
any,  of  the  income  end  profits  thereof  to 
my  son  James,  his  heirs,  executors,  adminis- 
trators, and  assigns  forever,"  adding:  "And 
all  the  rest,  residue,  and  remainder  of  my 
property  and  estate  I  do  then  give,  devise, 
and  bequeath  to"  the  other  children,  "the 
survivor  or  survivors  of  them,  share  and 
share  alike,"  it  was  held  that  the  provisions 
of  the  will  brought  the  case  within  the  prin- 
ciple that  if  there  be  a  direct  gift  to  lega- 
tees, a  direction  for  payment  at  the  hap- 
pening ot  a  certain  event  shall  not  prevent 
its  vesting;  that  the  limitation  of  the  resi- 
due of  the  estate  to  the  other  children  after 
her  mother's  death  must  be  deemed,  there- 
fore, to  have  taken  effect  as  a  valid  remain- 
der on  the  death  of  the  tostatrix. 

In  Aldrich  v.  Green.  48  Hun.  610,  16  N. 
Y.  S.  R.  535,  1  N.  Y^.  Supp.  549,  where  testa- 
tor gave  an  estate  to  his  widow  during  wid- 
owhood, and  then  gave  the  real  estate  to  be 
divided  equally  between  his  two  children^ 
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adding  i  'If  they  should  be  of  the  age  of 
twenty-one  years;  if  not,  to  remain  under 
the  control  of  my  hereinafter  named  execu- 
tor till  they  shall  have  attained  the  age  of 
twenty-one  years  each,  thai  I  will  the  said 
estate  to  be  equally  divided  between  my 
two  children,  their  heirs  and  assigns," — it 
was  held  that  the  children  took  vested  re- 
mainders. 

In  Braunsdorf  v.  Braunsdorf,  23  N.  Y. 
Supp.  722,  where  testator  devised  his  estate 
to  his  executors  in  trust  to  pay  a  certain 
annuity,  and  the  remainder  of  the  income 
to  his  wife  for  life,  and  upon  her  death 
gave  all  his  said  estate,  subject  to  the  pay- 
ment of  the  said  annuity,  to  his  children 
then  surviving  and  the  issue  and  descend- 
ants of  any  deceased  child,  adding:  "Should 
any  of  my  said  children  be  under  the  age 
of  twenty-five  years  at  that  time,  then  until 
they  shall  become  twenty-five  years  of  age 
respectively,  only  the  income  of  their  re- 
spective share  is  to  be  paid  to  them  re- 
spectively, and  their  respective  share  to 
be  paid  over  or  transferred  to  them  re- 
spectively, as  they  shall  each  arrive  at  the 
age  of  twenty-five  years ;  but  in  case  any 
child  or  children  shall  die  before  reaching 
the  age  of  twenty-five  years,  leaving  issue 
him  or  her  surviving,  then  the  share  of 
such  child  shall  be  transferred  to  such  is- 
sue at  once," — it  was  held  that  the  title 
to  the  lands  vested  in  testator's  children  at 
the  time  of  his  death,  subject  to  the  trust 
declared  in  his  will,  and  subject  to  the 
power  of  sale  conferred  upon  the  executors. 

In  Gallatin  v.  Gallatin,  48  Hun,  614,  13 
K.  Y.  S.  K.  323,  where  testator,  after  devis- 
ing unto  each  of  two  grandsons  certain  real 
estate,  "subject,  however,  to  the  trust  and 
limitations  hereinafter  declared,"  went  on 
to  provide:  "Inasmuch  as  my  two  grand- 
sons are  minors,  and  it  is  my  will  to  defer 
the  possession  of  the  said  devisees  respec- 
tively until  they  shall  attain  the  age  of 
twenty-five  years,  I  give  to  the  executors 
of  my  will  the  possession  of  the  said  de- 
vised lands  in  trust  to  let  the  same  and  ap- 
ply the  income  to  the  use  of  my  said  grand- 
sons respectively  until  they  shall  severally 
attain  the  full  age  of  twenty-five  years, 
and  that  any  surplus  in  their  hands  not 
needed  for  the  education  and  maintenance. 
of  my  grandchildren  respectively  shall  be 
accumulated  while  under  the  age  of  twenty- 
one  years  for  their  use," — it  was  held  that 
the  grandsons  took  vested  interests. 

In  Clark  v.  Wallace,  48  Pa.  80,  where  a 
testator  gave  to  a  daughter  the  sum  of 
$3,000,  "to  be  and  remain  a  lien  on  my  real 
estate  during  her  natural  life,  and  the  in- 
terest accruing  thereon  to  be  paid  to  her 
annually  during  her  said  life,  .  .  .  said 
legacy  to  remain  a  lien  upon  my  real  es- 
tate during  her  life  and  until  her  children 
shall  become  of  lawful  age,  and  at  her 
death  the  said  sum  of  $3,000  to  be  equally 
divided  amongst  her  children,  if  they  shall 
have  arrived  at  the  age  of  twenty-one 
years,  but  should  my  daughter  Mary  die 
before  her  children  shall  have  arrived  at 
lawful  age,  the  share  that  they  shall  be 
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entitled  to  shall  not  be  paid  until  they  ar- 
rive at  lawful  age," — it  was  held  to  be  too 
clear  for  argument  that  this  was  a  vested 
legacy  in  the  children,  payable  on  their  ar- 
riving respectively  at  the  age  of  twenty- 
one  years. 

Possibly  Taylor  v.  Richards,  153  Mich. 
667,  117  N.  W.  208,  set  forth  in  VIII.  g, 
infra,  is  also  a  case  of  this  kind. 

I  Gifts  in  which   realty   and   personalty  are 
blended. 

In  Kevern  v.  Williams,  5  Sim.  171,  where 
testator  gave  his  residuary  estate,  both  real 
and  personal,  in  trust  for  his  wife  during 
her  natural  life,  and  after  her  decease  upon 
trust  "to  preserve  the  then  remaining  part 
of  my  estate  ...  to  and  for  the  use  and 
benefit  of  the  gremdchildren  of  my  said 
brother,  Charles  Kevern,  to  be  by  them,  and 
each  of  them,  received  in  equal  proportion 
to  the  effects  in  hand  and  remaining,  when 
they  and  each  of  them  shall  severally  at- 
tain the  age  of  twenty-five  years,  and  not 
before;  and  when  the  youngest  thereof 
shall  have  attained  the  full  age  of  twenty- 
five  years  as  aforesaid,  and  he  or  she  shall 
have  received  their  final  dividend  or  share 
of  my  said  estate,  the  trust  shall  then  cease 
and  determine," — it  was  held  that  the  time 
of  gift  was  at  the  decease  of  the  tenant  for 
life,  enjoyment  only  being  postponed  until 
the  grandchildren  should  reach  the  age  of 
twenty-five. 

In  farmer  v.  Francis,  2  Sim.  k  Stu.  505, 
(s.  c.  in  the  court  of  Common  Pleas,  2  Bing. 
151)  testator  gave  the  residue  of  his  estate, 
both  real  and  personal,  upon  trust  for  his 
wife  for  life,  and  after  her  decease  for  a 
daughter  for  life,  and  from  and  after  the 
decease  of  his  said  wife  and  daughter,  "upon 
trust  for,  and  I  do  hereby  give,  devise,  and 
bequeath  the  said  residuary  trust  estates, 
hereditaments,  and  premises,  and  the  prin- 
cipal of  the  said  residuary  trust  fund  prop- 
erty and  eSects,  unto  and  amongst  all  and 
every  the  lawful  issue,  child,  or  children, 
of  my  said  daughter  Mary  Francis,  as  shall 
be  living  at  the  time  of  the  decease  of  the 
survivor  of  them,  and  my  said  wife  and 
daughter,  equally  amongst  them,  if  more 
than  one,  to  be  divided  share  and  share 
alike  when  and  as  they  shall  respectively 
attain  the  age  of  twenty-four  years,  and 
to  their  respective  heirs,  executors,  admin- 
istrators, and  assigns  forever,  to  take  as 
tenants  in  common,"  and  if  only  one,  then 
to  such  one  upon  attaining  the  said  age; 
but  in  case  there  should  be  no  such  issue, 
child,  or  children,  of  his  daughter  living- 
at  the  time  of  the  decease  of  the  survivor 
of  the  wife  and  daughter,  or,  being  such,  all 
should  die  without  lawful  issue  under  the- 
age  of  twenty-four  years,  then  upon  trust 
for  testator's  sons.  The  Vice  Chancellor 
having  directed  a  case  to  be  stated  for  the 
opinion  of  the  court  of  common  pleas  as  to 
the  construction  of  this  clause  so  far  as  it 
related  to  real  estate,  that  court  replied 
that  the  children  living  at  the  death  of 
the  tenants  for  life  to(j(  vested  equitable^ 
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estates  in  fee  as  tenants  in  common;  and 
the  Vice  Chancellor  held  that  the  same  con- 
struction was  to  be  put  upon  the  will  in  so 
far  as  it  disposed  of  personalty,  the  time 
of  division  only  being  postponed  until  the 
legatees  should  attain  the  ages  of  twenty- 
four  years. 

In  Beckton  v'.  Barton,  27  Bear.  99,  testa- 
tor devised  and  bequeathed  all  bis  prop- 
erty to  trustees  upon  trust  to  pay  out  of 
the  income  an  annuity  to  his  wife  "for  so 
long  time  as  she  should  continue  his  widow, 
for  the  maintenance  of  herself  and  for 
bringing  up,  maintaining,  and  educating" 
their  children,  further  providing:  "And. 
from  and  immediately  after  the  death  or 
marriage  again  of  my  said  wife,  then  upon 
further  trust  to  apply  such  part  of  the 
said  rents,  interest,  and  annual  proceeds 
for  the  maintenance,  education,  and  ad- 
vancement in  life  of  all  my  said  child  and 
children  as  shall  be  then  under  the  age  of 
twenty-one  years,  as  they  in  their  discre- 
tion shall  see  necessary  and  proper,  and 
when  the  youngest  of  my  said  children  shall 
attain  the  said  age,  then  upon  further 
trust  to  call  in  all  my  moneys  and  pay,  di- 
vide, distribute,  and  convey  all  my  prop- 
erty between  my  children,  share  and  share 
alike,"  and  in  case  of  the  death  of  any  of 
the  children  leaving  lawful  issue,  the  share 
or  shares  of  such  parent  to  go  to  the  child 
or  children  of  such  parent.  It  was  held 
that,  reading  the  whole  will  together,  the 
division  was  to  take  effect  upon  the  death 
or  marriage  of  the  widow,  and  not  upon  the 
youngest  of  the  children  attaining  twenty- 
one. 

In  Higgins  v.  Waller,  67  Ala.  396,  where  a 
testatrix  gave  all  her  property  to  her  hus- 
band in  trust  for  the  support  and  education 
of  their  children  while  they  should  remain 
infants  or  unmarried,  further  providing 
that  when  any  one  of  them  should  arrive  at 
age  or  marry,  an  equal  share  of  the  estate 
should  be  set  apart  for  such  child,  it  was 
lield  that  an  estate  given  to  a  child  was 
vested,  although  to  be  "set  apart"  at  a 
future  time. 

In  Andrews  v.  Bussell,  127  Ala.  195,  28 
So.  703,  where  testator  directed  his  execu- 
tors to  keep  his  estate  together,  and  to 
expend  such  of  the  income  as  should  be  nec- 
essary for  the  maintenance  and  education 
of  his  minor  children,  until  his  said  chil- 
dren should  marry  or  the  youngest  child 
should  arrive  at  the  age  of  twenty-one 
years;  further  directing  that  when  and  as 
his  children  not  then  of  age  or  married 
should  arrive  at  the  age  of  twenty-one  or 
marry,  his  executors  should  pay  them  re- 
spectively a  certain  sum  of  money  as  an  ad- 
vancement; and  that  when  his  youngest 
child  should  arrive  at  the  age  of  twenty- 
one,  or.  all  of  his  children  ^ould  marry, 
the  executors  should  convert  the  estate  into 
money  for  final  distribution  among  his 
widow  and  children: — it  was  held  that  the 
children  took  vested  interests. 

In  Re  Reith,  144  Cal.  314,  77  Pac.  942,  it 
was  held  that  under  a  will  by  which  testa- 
trix gave  her  estate  to  trustees  "to  be  so 
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protected  by  them  that  my  children  ahaH 
receive  at  the  age  of  twenty-five  half  of  all 
that  is  due,  and  at  thirty  the  remaining 
half,"  further  enjoining  upon  the  trustees 
the  duty  of  maintaining  and  educating  the 
children,  the  title  in  fee  vested  in  the  chil- 
dren at  the  death  of  ihe  testatrix  by  virtue 
of  a  direct  testamentary  gift  to  them,  sub- 
ject only  to  the  trust. 

In  State  v.  Raughley,  1  Houst.  (Del.) 
501,  where  testator  bequeathed  his  residuary 
estate  to  be  equally  divided  among  all  his 
grandchildren,  "the  money  to  be  paid  by 
my  executors  when  they  arrive  at  lawful 
age,"  it  was  held  that  the  language  used 
imported  a  present  vesting,  with  postpone- 
ment of  payinent  only. 

In  Silvers  v.  Canary,  114  lad.  129,  16 
N.  E.  108,  where  a  testator  provided:  "To 
[certain  persons]  jointly  I  bequeath  one 
fifth  part  of  my  estate  after  my  just  debts 
are  paid,  and  not  otherwise  disposed  of,  to 
remain  in  the  hands  of  my  executor  until 
they  become  of  age;"  and  furtiier  that  in 
case  of  tlie  death  of  either  before  arriving 
at  age,  the  whole  should  be  paid  to  the  sur- 
vivor,— it  was  held  that  the  foregoing  pro- 
vision vested  in  the  legatees  a  present  and 
equal  interest  in  the  entire  legacy,  subject 
to  the  right  of  the  survivor  to  take  the 
whole  in  case  of  the  death  of  either  before 
arriving  at  the  prescribed  age. 

In  Rosa  v.  Ayrhart,  138  Iowa,  117,  115 
N.  W.  906,  testator  provided :  "To  my  sons, 
John  Orr  and  Tony  Orr,  I  give  each  the  sum 
of  $200  to  be  paid  to  them  at  the  time  my 
son  Tony  becomes  twenty-one  years  of  age." 
His  residuary  estate  he  gave  to  a  daughter 
and  to  his  said  sons,  with  the  proviso  "that 
no  part  of  my  said  property  shall  be  deliv- 
ered or  paid  to  mv  said  children  until  the 
time  when  my  said  son  Tony  becomes  twen- 
ty-one years  of  age.  That  until  that  time 
all  of  my  property  shall  be  held  and  con- 
trolled by  my  executor,  and  my  said  chil- 
dren shall  receive  no  interest  therein  and  no 
right  thereto  until  the  time  when  my  young- 
est son  arrives  at  twenty-one  years  of  age." 
It  was  held  that  there  were  three  reasons 
which  should  be  given  controlling  weight 
in  negativing  a  construction  which  would 
render  the  devise  to  the  three  children  of 
shares  in  the  property  contingent  on  their 
surviving  until  after  the  younger  sou  should 
become  of  age:  First,  that  a  plain  and  un- 
ambiguous devise  of  a  vested  interest  should 
not  be  limited  or  rendered  contingent  bv  a 
subsequent  provision  inconsistent  therewith, 
unless  the  language  of  the  will,  taken  as  a 
whole,  absolutely  requires  such  construc- 
tion ;  second,  that  the  law  favors  vested 
rather  than  contingent  devises;  and,  third, 
that  the  will  should  be  so  construed,  if  pos- 
sible, as  to  prevent  any  intestacy  of  any 
portion  of  the  property  of  the  testator. 

In  Ellicott  V.  EUicott,  90  Md.  321,  4S 
I^.R.A.  58,  45  Atl.  183,  where  a  testatrix  be- 
queathed certain  property  to  a  grandnephew 
"for  the  purpose  of  securing  to  him  a  liberal 
education,"  requiring  him  to  finish  a  col- 
legiate course  at  one  of  two  specified  uni- 
versities, and  providing  that  tne  property 
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should  pass  from  him  if  "through  his  own 
disinclination  or  incapacity  or  the  indiffer- 
ence of  his  parent  or  guardians  he  shall 
fail  to  carry  out  these  intentions;"  with  a 
further  provision  that  until  he  is  twenty- 
five  years  of  age  the  property  should  be 
held  by  a  trust^  who  should  "deliver  over 
the  property  and  estate  into  his  hands  and 
possession"  when  he  is  twenty-five  years 
old,  if  the  directions  of  the  will  should  have 
been  carried  out;  expressing  also  a  special 
desire  that  the  grandnephew  should  not 
sell  a  certain  place  until  he  should  attain 
the  age  of  twenty-five  years, — it  was  held 
that,  taking  the  whole  will  into  considera- 
tion, the  testatrix  intended  to  vest  an  equi- 
table estate  in  the  properties  mentioned  in 
her  grandnephew  at  the  time  of  her  death, 
subject  to  the  condition  subsequent  aa  to 
completing  a  collegiate  course. 

In  Webb  v.  Webb,  02  Md.  101,  84  Am. 
St.  Bep.  499,  48  Atl.  95,  where  testator  be- 
queathed certain  shares  in  a  cemetery  com- 
pany and  some  cemetery  lots  to  the  sons  of 
a  deceased  son,  or  to  the  survivor  or  sur- 
vivors of  them,  "at  such  time  or  times  aa 
my  executors  hereinbefore  named  may  find 
convenient  and  in  accordance  with  their 
best  judgment,  but  in  no  case  before  they 
or  either  of  them  shall  have  reached  the 
age  of  twenty-one  years;  to  whom  (or  to 
the  survivors  or  survivor  of  them)  'I  also 
desire  my  executors  to  give,  under  the  above 
limitations  as  to  age  and  time  or  times, 
the  sum  of  $5,000  each,' "  it  was  held  that 
the  devise  and  legacies  given  to  the  grand- 
sons were  vested,  the  direction  as  to  the 
time  of  payment  not  being  of  tlie  substance 
of  the  gift;  and  that  the  expression  "the 
survivors  or  survivor  of  them"  was  to  be 
referred  to  the  death  of  the  testator,  as  its 
presence  in  the  will  in  the  connection  in 
which  it  was  used  did  not  manifest  an  in- 
tention <Hi  the  part  of  the  testator  to  post- 
pone the  time  of  vesting. 

In  Emerson  v.  Cutler,  14  Pick.  108,  t»- 
tator  gave  his  residuary  estate  to  his  chil- 
dren, "to  be  equally  divided  between  them, 
and  to  be  distributed  to  them  as  they  shall 
respectively  arrive  at  the  age  of  twenty-one 
years,  and  not  before;  so  far  as  the  same 
can  be  done  consistently  with  the  Hen  here- 
inafter created ;  to  hold  to  them,  their  heirs 
and  assigns  forever."  He  then  charged 
sach  residuary  estate  with  the  payment  of 
certain  annuities,  and  authorized  and  em- 
powered his  e.\ecutors  to  receive  the  income, 
and  thereout  to  pay  the  annuities,  and  to 
apply  the  whole  or  any  part  of  the  balance, 
in  their  discretion,  to  the  support  and  edu- 
cation of  testator's  children  until  they 
should  respectively  arrive  at  the  age  of 
twenty-one  years.  It  was  held  that  as  the 
property  was  in  terms  given  directly  to  the 
children  and  their  heirs,  and  not,  either  in 
terms  or  by  implication,  to  the  executors  in 
trust  till  they  should  respectively  arrive  at 
full  age,  the  estate  vested  in  the  children 
immediately  upon  testator's  decease. 

In  Packard  v.  Packard,  16  Pick.  191,  It 
was  held  that  under  a  devise  to  testator's 


ing  tools,  "to  be  equally  divided  between 
them  as  they  should  live  to  become  of  age, 
otherwise  it  is  my  will  it  should  go  to  one 
of  them,"  the  sons  took  a  vested  estate,  de- 
terminable as  to  the  one  who  might  die 
first  upon  the  contingency  of  his  dying  un- 
der  twenty-one   years   of   age. 

In  Winslow  v.  Goodwin,  7  Met.  363,  tes- 
tator directed  his  residuary  estate  to  be  di- 
vided into  seven  equal  parts,  one  of  which 
was  to  be  held  in  trust  for  ^a  daughter,  to 
be  made  over  to  her  at  her  husband's  de- 
cease, but  if  she  should  die  in  her  husband's 
lifetime,  then  to  hold  in  trust  for  her  chil- 
dren, and  if  such  daughter  should  die  in 
the  lifetime  of  her  husband  "such  of  her 
children  as  may  then  be  of  full  age  are  to 
receive  their  respective  shares  of  said  sev- 
enth or  what  may  remain  thereof;  and  as 
to  the  parts  of  such  children  of  said  Sarah 
as  may  then  be  minors,  my  trustees  are  au- 
thorized and  empowered  to  apply  and  use 
so  much  of  each  one's  share  for  his  or  her 
support  and  education  as  said  trustees  may 
think  necessary,  and  to  pay  over  and  con- 
vey to  them  the  residue,  if  any,  of  his  or  her 
share  respectively  on  coming  to  full  age." 
It  was  held  that  in  view  of  the  devising 
clause,  which  gave  the  estate  to  the  children 
generally,  the  provision  relating  to  arrival 
at  age  was  intended  merely  to  fix  the  time 
or  times  when  the  children  should  resp<ec- 
tively  be  entitled  to  the  possession  of  the 
devised  property. 

In  Bowditch  v.  Andrew,  8  Allen,  339,  tes- 
tator devised  the  residue  of  his  estate,  both 
real  and  personal,  in  trust  to  pay  an  annui- 
ty to  his  wife  for  life,  and  to  pay  over  to 
her  from  time  to  time  such  sums  of  money 
as  should  seem  to  be  necessary  for  the  main- 
tenance of  testator's  family  and  the  support 
and  education  of  his  children,  and  after  her 
death  upon  trust  "to  divide  the  same  equal- 
ly among  all  my  children,  and  the  repre- 
sentatives of  any  deceased  child  or  cbilaren 
and  to  pay  over  and  convey  the  same  to  my 
said  children,  their  representatives  or  heirs 
at  law,  in  the  manner  following,  viz.:  the 
portions  of  personal  estate,  and  of  the  real 
estate,  if  the  same  shall  not  have  been  sold 
by  said  trustee,  of  such  of  my  sons  as  shall 
be  of  age  at  the  death  of  my  wife,  shall  be 
paid  over  and  conveyed  to  them  severally, 
as  soon  as  may  be  after  the  death  of  my 
said  wife,  by  the  said  trustee;  and  to  such 
of  my  sons  as  shall  not  be  of  age  at  the 
death  of  my  said  wife,  their  portions  shall 
be  paid  over  and  conveyed  by  said  trustee 
as  they  severally  become  of  age;  the  por- 
tions of  real  and  personal  estate  of  my 
daughters  shall  be  held  and  retained  by 
said  trustee,  after  the  death  of  my  said 
wife,  upon  the  trust  to  receive  the  income 
of  the  said  portions,  and  pay  over  said  in- 
come to  my  said  daughters,  in  the  propor- 
tion to  which  they  are  severally  entitled, 
during  their  lifetime;  and  after  their  death 
to  pay  over  and  convey  the  portion  of  each 
of  them  to  their  heirs  at  law."  It  was  held 
that  the  whole  equitable  interest  in  the  resi- 
due of  the  estate  vested  immediatelv  in  the 


two  sons  of  certain  real  property  and  farm-    children,  subject  to  the  discretionary  dis- 
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position  of  the  income  during  the  life  of 
their  mother,  the  possession  only  being  post- 
poned till  the  death  of  the  widow. 

In  Wright  T.  \\'hite,  136  Mass.  470,  tes- 
tator bequeathed  a  fifth  part  of  his  residu- 
ary estate  in  trust  to  pay  the  whole  net  in- 
come thereof  to  a  son  for  life,  adding :  "And 
at  his  decease  I  give  said  one  fifth  part  of 
my  estate  to  his  children  then  living,  equal- 
ly if  more  than  one,  in  fee  simple,  the  issue 
of  any  deceased  child  taking  his  or  her 
parent's  share  by  right  of  representation. 
If  at  the  time  of  my  said  son's  decease  any 
child  of  his  shall  be  under  the  age  of  twenty- 
one  years,  his  or  her  share  of  said  trust 
fund  shall  continue  to  be  held  and  managed 
as  aforesaid  by  my  trustees,  and  paid  over 
to  him  or  her  only  as  he  or  she  shall  respec- 
tively come  of  age.  If  any  child  of  said 
John  shall  die  under  twenty-one  years  of 
age,  his  or  her  share  of  the  principal  of  this 
truift  fund  shall  be  paid  and  -  conveyed  to 
his  or  her  issue,  if  any,  in  fee  simple,  other- 
wise to  his  or  her  surviving  brothers  or  sis- 
ters (if  any)  in  fee  simple,  the  issue  of  any 
deceased  brother  or  sister  (if  any)  taking 
his  or  her  parent's  share  by  right  of  r^re- 
sentation.  But  if  my  son  shall  leave  no  is- 
sue living  at  his  decease,  or  if  all  his  chil- 
dren shall  die  under  the  age  of  twenty-one 
years  and  without  leaving  issue  living  at 
their  decease,"  the  principal  of  the  trust 
fund  was  given  over  at  the  death  of  the 
son  or  of  the  last  survivor  of  such  children. 
It  was  held  that  the  infant  children  of  the 
son  on  his  death  took  vested  interests,  sub- 
ject to  be  devested  on  their  dying  under 
twenty-one  years  of  age. 

In  Minot  v.  Purrington,  190  Mass.  336, 
77  N.  E.  630,  where  testator,  who  had  direct- 
ed the  payment  of  a  share  of  income  to  the 
children  of  his  son  Henry  during  their  nat- 
ural lives,  further  provided:  "Upon  the 
decease  of  my  said  son  Henry's  children  I 
direct  that  one  quarter  part  of  the  residue 
and  remainder  of  my  estate  be  distributed 
among  his  grandchildren,  such  grandchildren 
representing  their  parents  and  receiving 
their  shares  as  they  respectively  attain  the 
a^  of  twenty-one  years,  and  in  the  mean- 
time to  receive  the  income  of  their  respective 
shares," — it  was  held  that  as  the  words 
used  import  a  personal  gift  to  the  grand- 
children,, and  the  shares  are  referred  to  as 
"their  shares"  and  "their  respective  shares," 
and  as  there  was  nothing  to  take  the  case 
out  of  the  general  rule  that  such  estates 
are  to  be  deemed  vested  on  the  death  of  the 
testator  unless  it  plainly  appears  that  he 
intended  them  to  be  contingent  upon  a 
future  event,  the  language  as  to  the  time 
of  distribution  should  be  considered  merely 
as  postponing  the  time  of  payment,  and 
not  the  time  of  vesting. 

In  Scott  V.  James,  4  How.  (Miss.)  307, 
where  testator  directed  his  residuary  estate 
to  be  kept  together  in  the  hands  of  his  ex- 
ecutors until  his  daughter  should  become  of 
lawful  age  or  marry,  when  it  was  his  de- 
sire that  it  might  be  equally  divided  between 
his  widow  and  daughter,  giving  the  whole  | 
to  the  widow  should  the  daughter  die  with- 
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out  issue,  it  was  held  to  be  evidently  the 
general  intent  of  the  testator  to  give  an  im- 
mediate interest  in  his  property  to  his  wife 
and  daughter. 

In  Felton  v.  Sawyer,  41  N.  H.  202,  testa- 
tor gave  all  his  estate,  after  paying  debts 
and  funeral  expenses,  in  trust  for  his  daugh- 
ter, to  be  managed  and  disposed  of  and  paid 
over  to  her  as  follows:  To  be  invested  as 
the  trustee  should  deem  most  for  the  daugh- 
ter's interest,  and  to  pay  over  for  or  to  her, 
from  time  to  time,  until  twenty-one  years 
of  age,  such  sums  of  money,  not  exceeding 
6  per  cent,  as  he  should  think  fit,  provided 
not  over  one  third,  with  its  income  and  in- 
crease, should  be  paid  over  before  she  was 
twenty-five  years  old,  nor  more  than  two 
thirds  when  she  should  attain  the  age  of 
thirty  years;  but  the  whole  was  to  be  paid 
by  the  time  she  was  thirty-five  years  old. 
It  was  held  that  as  the  whole  property  was 
given  to.  the  daughter,  though  with  the  in- 
tervention of  a  trustee,  and  as  the  terms 
which  looked  to  the  future  applied  to  the 
time  and  mode  of  payment,  and  not  to  the 
gift  itself,  and  as  there  was  nothing  in  the 
will  to  indicate  an  intention  to  postpone 
the  vesting  of  the  legacy,  but,  on  the  other 
band,  the  daughter's  intermediate  support 
was  provided  for,  she  took  a  vested  interest 
which  upon  her  death  passed  to  her  repre- 

In  Kimble  v.  White,  50  K.  J.  Eq.  28,  24 
Atl.  400,  where  testatrix  gave  to  a  certain 
person  the  residue  of  her  estate,  adding,  "a 
sufficient  amount  to  be  used  to  educate  him 
before  he  comes  to  the  age  of  twenty-one 
years,  if  he  does  not  live  to  heir  it,  then  to 
go"  to  another,  it  was  held  that  the  addi- 
tion of  the  clause  quoted  was  not  sufficient 
to  render  contingent  a  gift  which  otherwise 
is  clearly  vested. 

In  Haggerty  v.  Hockenberrv,  52  N.  J. 
Eq.  354,  30  Atl.  88,  where  'testator  be- 
queathed his  residuary  estate  to  the  children 
of  a  son  in  equal  shares,  and  directed  that 
the  same  should  be  held  in  trust  and  in- 
vested by  his  executors,  and  that  as  such 
children  should  arrive  at  the  age  of  twenty- 
one  they  should  be  paid  their  respective 
shares,  with  accrued  interest,  it  was  held 
that  the  gift  was  immediate  in  right,  en- 
joyment only  being  postponed. 

In  Colby  v.  Doty,  158  N.  Y.  323,  53  N. 
E.  36,  where  testator  gave  to  his  daugh- 
ter all  his  residuary  estate,  "the  same  to 
be  held  and  managed  by  ...  a  trus- 
tee for  that  purpose  until  the  said  Electa 
shall  arrive  at  the  age  of  twenty-one 
years,  then  the  same  to  be  made  over  to 
her  by  my  said  executor,  if  she  shall  be 
then  living,"  further  providing  for  the 
event  of  the  death  of  the  daughter  without 
lawful  issue  her  surviving,  it  was  held  that 
by  giving  force  and  effect  to  all  the  language 
implied,  and  keeping  in  mind  the  fact  that 
the  testator  was  dealing  with  his  only  child, 
a  daughter  nine  years  of  age,  it  was  appar- 
ent that  the  daughter  took  a  vested  interest, 
subject  to  be  devested  by  her  death  before 
attaining  her  majority  without  lawful  is- 
sue of  her  body  surviving. 
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In  Doubleday  ▼.  Newton,  27  Barb.  431, 
■where  testator  gave  his  residuary  estate 
to  the  children  of  his  daughters,  "to  be 
equally  divided  between  them  as  they  re- 
spectively arrive  at  the  age  of  twenty-one 
years,"  and  further  gave  to  his  executors 
the  possession,  management,  and  control 
of  the  property  so  bequeathed  and  devised 
to  such  children  during  the  minority  of 
said  children,  authorizing  them  from  time 
to  time  to  make  such  advances  of  money  or 
property  to  his  said  daughters  or  either  of 
them  for  their  comfortable  support  and  for 
the  education  of  their  said  children  as 
their  circumstances  might  from  time  to  time 
require,  it  was  held  that  the  language  of 
the  gift  to  the  daughters'  children  imported 
a  present  bequest. 

In  Van  Camp  t.  Fowler,  59  Him,  311,  13 
N.  Y.  Supp.  1,  where  testator  gave  his  re- 
siduary estate  to  his  executor  in  trust  for 
and  during  the  lifetime  of  his  wife,  to  pay 
to  her  the  net  income  for  the  support  and 
maintenance  of  herself  and  his  son,  and  fur- 
ther provided :  "And  from  and  immediately 
after  the  decease  of  my  said  wife,  unless 
such  decease  shall  occur  before  my  said  son 
arrives  at  the  full  age  of  twenty-one  years, 
and  in  such  case  when  he,  my  said  son,  shall 
arrive  at  such  age  of  majority,  I  give,  be- 
queath, and  devise  all  that  shall  then  re- 
main of  said  trust  estates,  and  the  use  and 
profits  thereof,  unto  my  said  son," — it  was 
held  that  as  the  gift  to  the  son  was  direct, 
the  use  of  the  expression  "when  he,  my  said 
son,  shall  arrive  at  such  age  of  majority," 
did  not  prevent  the  vesting. 

In  Bascom  v.  Weed,  53  Misc.  496,  105 
N.  Y.  Supp.  459,  where  a  testator,  after  giv- 
ing his  residuary  estate  in  trust,  directed 
that  the  net  income  of  a  fourth  part  thereof 
should  be  paid  to  a  son  for  life,  and  that  up- 
on the  death  of  said  son  the  said  one  fourth 
part  should  be  paid  over  to  the  lawful  chil- 
dren of  the  body  of  said  son  then  surviving 
and  the  issue  of  any  deceased  child,  went 
on  to  provide:  "Should  any  of  said  bene- 
ficiaries be  infants  at  the  time,  then  their 
portion  shall  be  paid  to  them  as  and  when 
they  shall  severally  reach  the  age  of  twenty- 
one  years,  the  income  meantime  to  go  to 
their  support  severally," — it  was  held  that 
the  latter  clause  did  not  prevent  the  chil- 
dren's interests  from  vesting  during  minor- 
ity. 

In  Re  Lincoln  Trust  Co.  78  Misc.  325,  130 
N.  Y.  Supp.  682,  where  testator  ordered  his 
executors  to  retain  and  hold  in  their  hands 
a  seventh  part  of  his  residuary  estate,  and 
pay  the  income  thereof  to  a  son  for  life, 
and  upon  his  decease,  if  the  son  should 
leave  lawful  issue  him  surviving,  to  pay  the 
whole  of  the  principle  thereof  to  such  lawful 
issue,  share  and  share  alike,  as  they  should 
arrive  at  the  age  of  twenty-one  years,  it 
was  held  that  the  language  of  the  testator, 
and  his  failure  to  make  an  alternative 
provision  for  the  distribution  of  the  prop- 
erty in  the  event  of  such  issue  not  reaching 
the  age  of  twenty-one,  indicated  that  he  in- 
tended that  the  property  held  in  trust  dur- 
ing the  life  of  his  son  should  vest  imme- ' 
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diately  upon  his  death  in  his  lawful  issue 
then  surviving,  but  that  the  payment  of  the 
money  or  the  actual  transfer  of  the  posses- 
sion of  the  property  should  be  deferred  until 
such  issue  arrived  at  the  age  of  twenty-one. 
In  Wiley  v.  Bricker,  21  Ohio  C.  C.  109, 
11  Ohio  C.  D.  429,  where  testatrix  gave  to 
the  children  of  her  brother  a  share  of  her 
i  residuary  estate,  adding:  "Said  bequest 
to  the  children  of  my  brother  ...  to 
be  shared  by  them  equally  and  to  be  paid 
to  them  respectively  as  they  arrive  at  the 
age  of  majority,  the  shares  of  said  children 
to  be  kept  at  interest  by  my  executor  until 
80  paid," — it  was  held  that  the  gift  was  a 
present  one  in  which  the  children  living  at 
the  death  of  the  testatrix  took  vested  inter- 
ests, subject  to  open  and  let  in  afterborn 
children. 

In  Corbin  v.  Wilson,  2  Ashm.  (Pa.)  178, 
testator  expressed  the  "wish  and  desire 
that  all  my  grandchildren  should  have  the 
whole  of  my  estate,  not  otherwise  disposed 
of  by  this  will,  equally  between  them;  that, 
on  my  eldest  grandchild  arriving  at  the  age 
of  twenty-one,"  such  grandchild  should  re- 
ceive his  or  her  proportion  according  to  the 
valuation  of  the  estate  and  the  number  of 
grandchildren  then  living,  and  so  on  in 
succession  until  final  division  should  be 
made  to  the  last  grandchild,  at  which  time 
such  an  arrangement  was  to  be  made,  if 
practical,  as  would  place  all  the  grand- 
children on  an  equal  footing.  He  further 
provided  for  the  event  of  their  being  no 
grandchild  or  grandchildren  to  "inherit" 
his  property.  It  was  held  that  as  the  perus- 
al of  the  will  showed  that  the  great  and 
leading  objects  of  his  bounty  were  his  grand- 
children, and  as  no  provision  was  made  in 
the  case  of  the  death  of  a  grandchild  leav- 
ing issue,  before  distribution,  although  it 
was  obvious  that  testator  contemplate  his 
estate  going  to  his  contingent  legatees  only 
in  the  event  of  there  being  no  lineal  de- 
scendants of  hie  own  blood  to  "inherit  it," 
the  l^acies  must  be  considered  as  vested 
in  present  interest,  though  postponed  as  to 
enjoyment. 

In  Lightner  ▼.  Lightner,  127  Pa.  468,  17 
Atl.  986,  where  testator  divided  all  the 
residue  of  his  estate  equally  between  his 
two  sons,  desiring  that  one  of  them  receive 
$1,000  as  soon  as  he  should  arrive  at  the  age 
of  twenty-one  years,  and  that  the  remainder 
of  his  share  be  invested  in  a  farm  of  which 
he  was  to  have  full  control  and  management, 
with  remainder  to  his  issue,  and  a  limita- 
tion over  in  default  of  issue,  it  was  held 
that  the  gift  itself  was  of  a  present  and  ab- 
solute interest  for  life  in  the  fund,  though 
postponed  as  to  full  enjoyment  till  majori- 
ty. 

In  Middleton's  Estate,  212  Pa.  119,  61 
Atl.  808,  where  testator  gave  his  residuary 
estate  in  trust  to  pay  the  net  income  to  his 
wife  until  his  grandson  should  attain  the 
age  of  twenty-five  years,  and  when  he  should 
attain  such  age,  or  at  his  death,  whichever 
event  should  first  occur,  then  in  trust  to 
carry  out  certain  dispositions  of  the  prin- 
cipal,  "and   in  trust,   upon  the  attaining 
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of  the  age  of  twenty-five  years  by  my  said 
grandson,  to  assign,  transfer,  and  convey 
the  remainder  of  my  said  residuary  estate 
absolutely  and  in  fee  simple  to  my  said 
grandson,"  it  was  held  that  as  the  direction 
to  pay  was  only  the  sequence  of  an  antece- 
dent gift,  the  designation  of  time  did  not 
enter  into  the  substance  of  the  gift,  its  ef- 
fect being  merely  to  postpone  its  payment. 

In  Smith's  Estate,  7  Pa.  Diat.  R.  236,  af- 
firmed in  180  Pa.  587,  testator  bequeathed 
the  entire  income  of  his  estate  to  his  step- 
daughter and  her  son,  one  half  to  the  step- 
daughter for  life,  and  the  other  half  to  her 
son  until  he  should  arrive  at  the  age  of 
thirty-five  years,  when  he  was  to  receive 
the  principttl  or  one  half  of  the  estate,  and 
should  his  mother  die  prior  to  his  reaching 
the  said  age  he  was  to  receive  the  whole  in- 
come until  that  period,  "and  then  take  all 
or  the  whole  of  my  estate."  Testator  also 
directed  that  should  the  said  son  die  leav- 
ing issue,  the  property  should  go  "to  his 
heirs,  if  any,  in  form  devised  to  him;  that 
is,  the  interest  of  one  half  during  his  moth- 
er's lifetime,  and  the  principal  at  the  period 
he  would  have  arrived  at  the  age  of  thirty- 
five  years,  say,  on  December  9,  1906,  or  the 
whole  interest  if  his  mother  dies  before 
that  period,  and  principal  likewise  at  her 
death,  if  after  1906."  It  was  held  that  the 
gift  tin  the  "heirs"  of  the  son  was  a  pres- 
ent gift,  with  no  element  of  contingency, 
and,  further,  that  the -intermediate  gift  of 
income  would  do  away  with  the  words  of 
seeming  contingency  if  they  existed. 

In  Irvine's  Estate,  31  Pa.  Super.  Ct.  614, 
where  testator  gave  his  residuary  estate  to 
his  grandchildren  born  and  to  be  born,  "to 
be  paid  to  each  as  he  or  she  respectively  be- 
comes twenty-one  years  of  age,  reserving 
sullicient  invested  in  the  lands  or  under  the 
control  of  my  executors  to  provide  for  the 
payments  of  any  other  grandchild  that  may 
subsequently  be  born,  and  the  realty  which 
passes  by  this  residuary  devise  to  come  fully 
into  the  possession  of  the  said  residuary 
devisees  when  the  youngest  shall  reach  the 
age  of  twenty-one  years,"  it  was  held  that 
the  legacies  to  the  grandchildren  vested  on 
the  death  of  the  testator,  opening  on  the 
birth  of  each  succeeding  grandchild  to  admit 
those  later  bom. 

In  Tavcau  v.  Ball,  1  M'Cord,  Eq.  7,  where 
testator  gave  and  devised  his  plantations 
and  all  the  negroes,  stock,  plantation  tools, 
and  implements  belonging  to  the  same,  to 
and  amongst  all  his  sons  to  be  equally  di- 
vided amongst  them,  their  heirs,  executors, 
administrators,  and  assigns  forever,  adding: 
"And  it  is  my  will  that  the  divisions  of  the 
said  plantations,  slaves,  stock,  and  other 
articles  shall  not  take  place  until  the  young- 
est of  my  said  sons  shall  attain  the  age  of 
twenty-one  years," — it  was  held  that  the 
time  of  the  division  was  not  all  connected 
with  the  substance  of  the  gift,  and  that  the 
children  therefore  took  an  immediate  vested 
interest. 

In  Chestnut  v.  Strong,  1  Hill,  Eq.  122, 
where  testator  directed  the  remainder  of 
his  estate  to  be  equally  distributed  between 
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certain  persons,  adding:  "And  I  allow  my 
under-named  executors  to  retain  the  afore- 
said children's  parts  that  I  have  herein  be- 
queathed to  them  in  their  hands  until  the 
children  arrive  at  the  years  of  maturity," — 
it  was  held  that  the  bequest  gave  a  present 
vested  legacy,  the  direction  that  it  be  re- 
tained by  the  executors  till  the  legatee:) 
should  attain  the  age  of  twenty-one  only 
fixing  the  time  of  payment. 

In  VVellfl  V.  Houston,  23  Tex.  Civ.  App. 
629,  57  8.  W.  584,  where  testator  devised 
a  fourth  of  his  property  to  his  wife,  and 
the  balance  to  his  children,  share  and  share 
alike,  expressing  a  desire  that  there  should 
be  no  partition  of  his  estate  until  all  his 
children  should  have  married  or  reached 
their  majority,  and  that  the  whole  of  the 
estate  should  be  held  intact  and  undivided 
until  that  time,  that  it  should  be  managed 
and  controlled  by  his  executor,  and  that  the 
revenue  arising  therefrom  in  excess  of  what 
was  necessary  for  the  proper  maintenance, 
support,  and  education  of  the  children 
should  be  judicially  invested  by  the  execu- 
tor, it  was  held  that  the  title  of  the  entire 
estate  vested,  upon  the  death  of  the  testator, 
in  the  devisees. 

See  also  in  this  connection  Dodson  ▼.  Hay, 
3  Bro.  Oh.  404  (set  out  in  VIII.  s,  infra)  ; 
Simmonds  v.  Cock,  29  Beav.  455,  7  Jur.  X. 
S.  718,  9  Week.  Rep.  517  (set  out  in  VII 1. 
d,  infra)  ;  McLemore  v.  McLemore,  8  Ala. 
687  (set  out  in  VIII.  j,  infra)  ;  Ordwar  v. 
Dow,  55  N.  H,  11  (set  out  in  VIII.  f,  infra)  ; 
Hoxie  V.  Hoxie,  7  Paige,  187  (set  out  in 
VIII.  i,  infra)  ;  Torrey  v.  Shaw,  3  Edw.  Ch. 
336  (set  out  in  VIII.  q,  infra) ;  Clark  v. 
Peters,  68  Misc.  252,  124  N.  Y.  Supp.  961 
(set  out  in  VIII.  g,  infra). 

Gifts  of  personalty  only. 

In  Achcrley  v.  Wheeler,  1  P.  Wms.  783,  9 
Mod.  68,  10  Mod.  518,  Fortescue,  183, 
Comyns,  Rep.  381,  513,  a  legacy  to  a  niece 
"payable  to  her  at  her  age  of  twenty-one  or 
marriage,  which  should  first  happen,"  was 
held  vested  presently. 

In  Harvey  v,  Harvey,  2  P.  Wms.  21, 
legacies  to  children  payable  at  their  re- 
spective ages  of  twenty-one  were  held  vested. 

In  Kicholls  v.  Osborn,  2  P.  Wms.  149,  a 
legacy  of  residue  to  a  niece  to  be  paid  to 
her  at  her  age  of  twenty-one  years,  with  a 
gift  over  should  she  die  before  twenty-one 
or  marriage,  was  treated  as  immediately 
vested,  subject  to  be  devested  upon  the 
legatee's  failure  to  attain  twenty-one. 

In  Skey  v.  Barnes,  3  Merin,  335,  where 
testator  gave  his  personal  estate  in  trust  to 
pay  the  interest  to  a  daughter  for  life,  and 
after  her  decease  "to  pay  and  divide  the 
whole  of  the  said  trust  moneys  to  and 
amongst  all  and  every  the  child  or  children 
of  the  body  of  my  said  daughter  lawfully  to 
he  begotten  and  the  lawful  issue  of  a  de- 
ceased child,"  in  such  proportions  as  the 
daughter  should  by  will  appoint,  and  in  de- 
fault of  appointment  to  the  children  share 
and  share  alike,  "the  portion  or  portions, 
parts  or  shares  of  such  of  them  as  shall  be 
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a  8on  or  sons  to  b«  paid  at  his  or  their  re- 
spective ages  of  twenty-one,  and  the  portion 
or  portions  of  such  of  them  as  shall  be  a 
daughter  or  daughters  to  be  paid  at  her  or 
their  respective  ages  of  twenty-one  or  days 
of  marriage  first  happening;  but  in  case 
there  shall  be  no  such  issue  of  the  body  of 
my  said  daughter,  or  all  such  issue  shall  die 
without  issue,  before  his  or  their  respective 
portions  should  become  payable  as  afore- 
said," then  over, — it  was  held  that  the  mere 
circumstance  of  all  the  shares  being  given 
over  on  a  contingency  did  not  prevent  them 
from  vesting  in  the  meantime,  the  words  of 
bequest  being  in  other  respects  sufficient  to 
pass  a  present  interest,  and  tiiat  the  shares 
of  the  residue  were  so  given  as  to  vest  im- 
mediately in  the  children  of  the  daughter, 
though  liable  to  be  devested  by  their  all 
dying  without  issue  under  twenty-one. 

In  Crickett  v.  Dolby,  3  Ves.  Jr.  10,  a  be- 
quest to  two  nieces  of  a  sum  of  money  "to 
be  paid  to  them  respectively  at  their  re- 
spective ages  of  one  and  twenty  years,  or 
day  or  days  of  marriage,  which  shall  first 
happen,"  was  held  vested. 

In  VVadley  v.  North,  3  Ves.  Jr.  364,  testa- 
tor gave  all  his  estate  in  trust,  first  to  pay 
the  income  therefrom  to  his  mother  and 
sister  and  the  survivor  for  and  during  the 
term  of  their  natural  lives,  and  from  and 
after  the  death  of  the  survivor  of  them  in 
trust  to  pay  and  apply  the  same  to  and  for 
the  use  and  benefit  of  all  the  children  of  his 
aforesaid  sister  "which  shall  or  may  be  liv- 
ing at  the  time  of  her  death,  share  and  share 
alike,  each  receiving  his  or  her  respective 
share  of  the  principal  thereof  upon  his  or 
her  attaining  the  age  of  twenty-one  years, 
and  if  but  one  child  should  be  so  surviving, 
then  in  trust  to  pay  and  apply  the  whole  to 
such  surviving  child  upon  his  or  her  attain- 
ing the  age  of  twenty-one  years  as  afore- 
said." It  was  hold  that  if  the  testator  had 
fctopped  at  the  words  "each  receiving  his  or 
her  respective  share  of  the  principal  thereof 
upon  his  or  her  attaining  the  age  of  twenty- 
one  years,"  there  could  be  no  doubt  that  it 
would  be  a  vested  interest,  the  principal  be- 
ing given,  but  payment  postponed ;  and  that 
as  the  words  "so  surviving"  in  the  follow- 
ing clause  referred  to  the  child's  survivor- 
ship of  its  mother,  and  not  the  age  of 
twenty-one,  they  did  not  render  the  gift  con- 
tingent. The  court  was  also  influenced  by 
a  consideration  that  the  contrary  construc- 
tion would  create  an  intestacy  should  all 
the  children  die  before  the  age  of  twenty- 
one;  and  by  the  consideration  that  the  time 
pointed  out  was  that  at  which  the  law  would 
put  the  legatees  in  possession. 

In  Blease  v.  Burgh,  2  Beav.  221,  where  a 
testatrix  gave  the  residue  of  her  estate  to 
trustees  in  trust  for  all  and  every  the  child 
and  children  of  her  son,  "and  to  be  paid, 
assigned  or  transferred  to  him,  her,  or  them, 
boinT  a  son  or  sons,  on  attaining  the  age  of 
twenty-three  years;  and  being  a  daughter 
or  daughters,  at  the  like  age  of  twenty-three 
years  or  day  or  days  of  marriage,  which 
should  first  happen ; "  and  in  case  of  the  | 
death  of  any  of  them  before  the  happening 
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of  such  events,  to  the  survivor;  and  in  case 
all  should  die  before  the  happening  of  such 
events,  then  in  trust  to  pay,  assign,  or 
transfer  the  trust  fund,  and  all  accumula- 
tions thereof,  to  others, — it  was  held  that 
as  the  words  in  which  this  trust  was  de- 
clared, taken  by  themselves,  import  a  pres- 
ent gift  with  a  direction  to  pay  at  a  future 
time,  the  children  of  testatrix's  son  took 
an  immediate  vested  interest  at  the  time  of 
the  death  of  the  testatrix,  which  was  not 
made  contingent  by  the  direction  to  accumu- 
late until  the  time  of  payment  should  ar- 
rive; and  that  the  gift  over,  which  was  too 
remote,  and  void,  could  not  defeat  the  vested 
interests  previously  given. 

In  BrocKlebank  v.  Johnson,  20  Beav.  205, 
testator  devised  his  real  and  personal  estate 
to  trustees  to  convert  and  invest  and  pay 
the  income  to  his  daughter  for  life,  and  after 
her  decease  to  divide  the  fund  among  "all 
and  every  child  or  children  of  my  said 
daughter  as  shall  be  then  living  if  more  than 
one,  or  if  there  shall  be  only  one  such  child  . 
then  unto  such  child  only,  provided  all  such 
children  may  then  have  attained  the  age  of 
twenty-one  years."  Should  they  not  then 
have  attaineid  such  age,  he  directed  the  fund 
to  be  placed  out  at  interest,  and  the  inter- 
est to  be  applied  for  the  maintenance  and 
bringing  up  of  all  such  children  until  the 
youngest  should  attain  twenty-one,  when  the 
fund  was  to  be  divided  amongst  such  chil- 
dren as  should  be  then  living  and  the  issue 
of  such  of  them  as  should  be  dead,  the  issue 
to  take  their  parent's  share.  Sir  John 
Romilly,  M.  R.,  remarking  that  the  will  was 
very  obscurely  worded  and  difficult  to  recon- 
cile, held  that  the  first  part  of  the  clause 
gave  a  clear  vested  interest  to  the  children 
who  survived  their  mother,  the  words  "pro- 
vided all  such  children  may  then  have  at- 
tained the  age  of  twenty-one  years"  being 
regarded  as  not  delaying  the  vesting,  but  as 
merely  expressive  of  the  testator  s  desire 
that  the  legacies  should  not  be  paid  until 
the  youngest  child  should  attain  twenty- 
one;  and  that  this  part  of  the  clause,  being 
less  equivocal,  must  prevail  over  the  latter 
part  containing  the  direction,  "and  when 
and  so  soon  as  the  youngest  of  such  child 
or  children  shall  have  attained  the  age  of 
twenty-one  years,  then  upon  trust  to  pay 
and  divide  amongst  all  and  every  such  child 
or  children,"  etc. 

In  Thruston  v.  Anstey,  27  Beav.  335, 
where  a  testator  gave  a  pecuniary  legacy  for 
the  benefit  of  his  nieces,  to  be  retained  and 
invested  by  his  executors,  "to  the  intent  that 
the  same  respectively,  as  to  the  interest 
thereof,  may  be  secured  for  their  respective 
sole  and  separate  use  during  their  respective 
lives;  and  as  to  the  principal  thereof,  that 
they  shall  respectively  have  power  by  will 
or  codicil  to  dispose  thereof  to  their  re- 
spective children.  And,  if  no  will  or  codicil, 
then  that  the  said  legacies  shall  go  to  their 
respective  child  or  children,  equally  if  more 
than  one,  at  twenty -one  years  of  age;"  fur- 
ther providing  that  in  failure  of  children  of 
either  of  the  nieces  the  survivor  should  have 
the  benefit  of  the  whole  of  the  said  "lega- 


Digitized  by 


Google 


1094 


NOTE  TO  SHACKLEY  v.  HOMER. 


cies,"  and  that  the  "principal  of  the  same" 
should  go  to  the  child  or  children  of  the 
survivor  of  them  if  any  at  his,  her,  or  their 
age  aforesaid;  and  if  both  nieces  should  die 
without  leaving  a  child  or  children  who 
should  attain  that  age,  that  the  principal  of 
the  said  two  legacies  should  go  to  the  per- 
sonal representative  of  the  survivor, — ^it 
was  held  that  the  interests  taken  by  their 
children  were  not  contingent  on  attaining 
the  age  of  twenty-one. 

In  Cooper  v.  Cooper,  29  'Beav.  229,  where 
testator  bequeathed  his  personal  estate  in 
trust  to  apply  it  for  and  toward  the  main- 
tenance, education,  apprenticing,  bringing 
ap,  and  support  of  bis  children  until  the 
youngest  of  them  should  have  attained  the 
age  of  twenty-one  years,  then  upon  trust 
to  pay,  share,  and  divide  or  transfer  and 
assign  the  then  residue  of  his  personal  estate 
unto  and  between  his  said  children  in  the 
manner  and  proportions  following,  that  is  to 
say,  unto  his  son  William,  one  fifth  part 
thereof,  etc.,  it  was  held  that  although  the 
children  constituted  a  class  to  whose  main- 
tenance the  income  of  the  fund  was  devoted 
before  the  division,  yet  as  the  gift  was  not 
to  a  class  to  be  ascertained  when  the  young- 
est of  the  children  had  attained  twenty-one, 
the  shares  were  vested  immediately. 

In  Shrimpton  v.  Shrimpton,  31  Beav.  425, 
where  testator  devised  a  house  upon  trust 
for  a  daughter  for  life,  and  immediately 
after  her  death  upon  trust  to  sell  and  "to 
pay  and  divide  the  produce  thereof  between 
and  amongst  all  and  every  the  child  or  chil- 
dren of"  his  said  daughter,  which  he  direct- 
ed to  be  paid  "as  and  when  such  child  or 
children  should  respectively  attain  the  age 
of  twenty-one  years,  and  that  in  the  mean- 
time the  interest  and  dividends  of  the  share 
of  such  of  them  as  should  not  have  attained 
the  age  of  twenty-one  years  should  be  paid 
and  applied  for  and  towards  the  mainte- 
nance, education,  and  support  of  such  child 
or  children  until  they  respectively  attain  the 
age  of  twenty-one  years,"  with  a  gift  over 
in  case  his  daughter  should  die  without  leav- 
ing any  child,  it  was  held  that  as  there  was 
a  clear  distinction  between  the  gift  and  the 
time  of  payment,  and,  in  addition,  a  direc- 
tion that  the  whole  interest  and  dividends 
should  be  applied  in  and  towards  the  main- 
tenance, education,  and  support  of  the 
daughter's  children  during  minority,  they 
took  vested  interests. 

In  Breedon  v.  Tugman,  3  Myl.  &  K.  289, 
3  L.  J.  Ch.  N.  S.  169,  where  testator  be- 
queathed a  third  of  his  personal  property  to 
his  daughter,  adding:  "And  in  case  of 
my  decease  to  have  the  interest  therein 
and  principal  when  she  arrives  at  the  age  of 
twenty-flve  years,"  it  was  held  that  this 
was  plainly  an  absolute  gift  to  the  daugh- 
ter, and  that  payment  only  was  postponed; 
that  the  testator  meant  not  to  qualify  or 
restrict  the  nature  of  the  ptevious  gift,  but 
to  distinguish  beween  the  time  when  she  was 
to  receive  the  interest  and  the  time  when 
she  was  to  receive  the  principal;  and  that 
upon  both  grounds,  therefore,  the  daughter 
L.R.A.1915C. 


must  be  held  to  have  taken  an  immediate 
vested  interest. 

In  Re  Bartholomew,  1  Macn.  4  G.  354, 
testator  bequeathed  a  sum  of  money  to  trus- 
tees in  trust  for  a  daughter  for  life,  and 
after  her  decease  upon  trust  to  pay  the 
same  or  assign  the  security  or  securities 
whereon  it  might  then  be  placed  or  invested, 
unto  or  amongst  all  and  every  the  child  and 
children  of  said  daughter,  "as  and  when  they 
shall  severally  attain  the  respective  ages  of 
twenty-one  years,  in  equal  shares  and  pro- 
portions, share  and  share  alike,  to  whom  I 
give  and  bequeath  the  same  accordingly, 
with  benefit  of  survivorship  to  and  amongst 
such  child  or  children,  in  case  of  the  death 
of  any  one  or  more  of  them  before  such 
share  or  shares  of  and  in  the  said  £2,000 
shall  become  payable;  .  .  .  and  upon 
further  trust  that  they,  my  said  trustees, 
shall  in  the  meantime,  after  the  death  of  my 
said  daughter  Mary  Ann,  pay  and  apply  the 
interests  and  dividends  of  the  said  £2,000 
for  and  towards  the  maintenance,  clothing, 
and  education  of  such  child  or  children  of 
my  sail}  daughter  Mary  Ann,  until  their  re- 
spective shares  thereof  shall  become  payable, 
in  proportion  to  their  respective  shares 
therein  as  they,  my  said  trustees,  shall  in 
their  discretion  think  fit."  It  was  held  that 
as  the  words  "to  whom  I  give  and  bequeath 
the  same  accordingly"  amounted  to  a  direct 
gift  to  "all  and  every  the  child  and  children 
of  my  said  daughter,"  as  there  was  a  clause 
of  survivorship  which  would  have  been  whol- 
ly useless  if  tne  gift  had  been  to  such  chil- 
dren only  as  should  attain  twenty-one,  and 
as  the  whole  of  the  interest  and  dividends 
of  the  £2,000  was  given  for  the  maintenance, 
clothing,  and  education  of  the  children,  the 
mode  of  application  only  being  left  to  the 
discretion  of  the  trustees,  the  children  took 
vested  interests. 

In  Josselyn  v.  Josselyn,  9  Sim.  63,  testator 
gave  the  residue  of  his  personal  estate  to 
one  John  Josselyn,  adding:  "And  I  order 
and  direct  my  executors,  or  the  survivor 
of  them,  etc.,  to  place  the  same  out  on  gov- 
ernment or  good  real  security,  and  the  in- 
terest arising  therefrom,  as  the  same  shall 
become  due,  to  place  out  on  the  like  securi- 
ties, so  as  to  accumulate,  and  the  principal 
to  be  paid  to  the  said  John  Josselyn  at  his 
attainment  of  the  age  of  twenty-four  years, 
and  to  pay  and  allow  thereout  the  sum  of 
£60  per  annum  for  the  board  and  education 
of  the  said  J.  Josselyn,  until  his  attainment 
of  the  age  of  twenty-four  years :  .  .  .  but 
in  case  the  said  John  Josselyn  shall  happen 
to  die  under  the  age  of  twenty-one  years  and 
without  leaving  issue  of  his  body  lawfully 
begotten  then  living,  and  which  shall  be  liv 
ing  until  his,  her,  or  their  age  or  ages  of 
twenty-one  years,  then"  the  residue  was 
given  to  others.  It  was  held  that  there  was 
an  actual  gift  to  the  legatee,  and  that  the 
words  whicn  followed  were  merely  directory 
as  to  the  future  management  of  what  was 
before  given. 

In  Bull  V.  Johns,  Tamlyn,  513,  it  was 
held  that  under  a  bequest  of  residue  to  trus- 
tees in  trust  for  the  children  of  certain  per- 
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sons,  "to  be  equally  divided  between  tbem 
for  tbeir  separate  use;  the  dividends  to  be 
laid  out  by  the  said  trustees  as  shall  be 
most  advantageous  for  them,  not  one 
farthing  of  which  is  to  go  for  their  board 
or  education,  but  to  accumulate  for  them 
until  they  come  to  the  age  of  twenty-one 
years," — the  children  bom  at  the  death  of 
the  testatrix  took  vested  interests. 

In  Williams  v.  Clark,  4  De  G.  &  S.  472, 
where  testator  bequeathed  to  a  daughter  the 
sum  of  £4,000,  directing  that  £2,000  should 
be  paid  to  her  within  twelve  months  after 
his  decease,  and  that  his  executor  should 
within  the  same  period  lay  out  and  invest 
the  balance  upon  trust  to  pay  and  apply  the 
interest  to  the  daughter  for  life,  and  from 
and  after  her  decease  to  any  surviving  hus- 
band for  life,  and  after  the  decease  of  said 
daughter  and  her  husband,  "to  pay  and  di- 
vide the  said  principal  sum  of  £2,000,  and 
the  interest,  dividends,  and  annual  produce 
thereof,  to  and  among  all  and  every  the  chil- 
dren of  my  said  daughter  Ann,  if  more  than 
one  equally  to  be  divided  between  and  among 
them,  share  and  share  alike,  as  and  when 
they  shall  attain  their  several  and  respec- 
tive ages  of  twenty-one  years,  and  if  but 
one,  then  the  whole  thereof  to  such  one 
child,  his  or  her  executors,  administrators, 
and  assigns;  and  in  case  my  said  daughter 
■hall  depart  this  life  without  leaving  any 
child  or  children,  then  to  pay  the  whole  of 
the  said  principal  sum  of  £2,000  to  the 
executors,  administrators  or  assigns  of  my 
said  daughter," — it  was  held  that  there  was 
a  gift  to  the  daughter's  children  independ- 
ently of  the  direction  to  pay,  and  according- 
ly that  they  took  vested  interests,  the 
ground  for  the  decision  being  that  the  other 
construction  would  render  superfluous  the 
words  "if  more  than  one  equally  to  be  di- 
vided between  and  among  them." 

In  Dundas  v.  Wolfe  Murray,  1  Hen.  &  M. 
425,  1  New  Reports,  429,  32  L.  J.  Ch.  N.  S. 
151,  11  Week.  Rep.  359,  where  testatrix, 
having  a  power  of  appointment  over  a  cer- 
tain fund,  directed  the  trustees  thereof  to 
raise  thereout  the  sum  of  £5,000  and  to  pay 
the  same  equally  between  the  Ave  children 
of  her  sister,  naming  them,  the  shares  of 
such  of  them  as  were  sons  to  be  paid  to  them 
on  their  respectively  attaining  the  age  of 
twenty-one  years,  and  the  shares  of  such  of 
them  as  were  daughters  to  be  paid  to  them 
on  their  respectively  attaining  that  age  or 
being  married,  which  should  first  happen, 
with  benefit  of  survivorship  between  such 
five  children  in  case  of  the  death  of  any  one 
or  more  of  them,  being  a  son  or  sons,  under 
the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  under  that  age  with- 
out having  been  married:  then  going  on  to 
deal  with  what  remained  of  the  fund, — it 
was  held  that  the  whole  sum  of  the  legaciej< 
to  the  sister's  children  being  taken  out  of 
the  fund  in  mass,  and  the  direction  as  to 
the  time  of  payment  being  in  a  subsequent 
branch  of  the  sentence,  the  legatees  took  a 
vested  interest. 

In  Westwood  v.  Southey,  2  Sim.  N.  S. 
192,  where  testator  bequeathed  to  a  son  the 
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income  from  a  certain  investment  for  life, 
and  from  and  immediately  after  his  decease 
gave  and  bequeathed  the  principal  sum  un- 
to all  and  every  the  children  of  said  son,  to 
be  equally  divided  between  them,  share  and 
share  alike  if  more  than  one,  but  if  there 
should  be  but  one  such  child,  then  the  whole 
to  such  only  child,  "the  same  to  be  paid  or 
transferred  to  him,  her,  or  them  on  their 
severally  and  respectively  attaining  the  age 
of  twenty-one  years,  the  interest  and  pro- 
duce thereof  to  be  in  the  meantime  applied 
for  and  towards  their  maintenance  and  edu- 
cation,"— it  was  held,  that  a  son's  child  took 
a  vested  interest  at  his  birth. 

In  Storrs  v.  Benbow,  2  Myl.  &  K.  46, 
where  testator  directed  his  executors  to  pay 
out  of  his  personal  estate  "the  sum  of 
£500  apiece  to  each  child  that  may  be  born 
to  either  of  the  children  of  either  of  my 
brothers  lawfully  begotten,  to  be  paid  to 
each  of  them  on  his  or  her  attaining  the 
age  of  twenty-one  years,  without  benefit  of 
survivorship,"  it  was  held  that  the  gift  was 
immediate  at  the  death  of  the  testator. 

In  Lister  v.  Bradley,  1  Hare,  10,  where 
testator  gave  to  each  of  his  children  "£1,000 
currency  each,  to  be  paid  them  respectively 
when  or  if  they  attain  twenty -one  years;  in 
the  interim  or  during  tbeir  respective  lives 
the  last-mentioned  four  legacies  to  be  put 
to  interest  on  separate  deeds,  which  I  wish 
should  specify  the  name  of  the  respective 
legatee,  and  to  be  of  undeniable  security; 
also  that  the  interest  thereof  be  made  pay- 
able half-yearly  to  tiie  said  Eleanor  Plun- 
kett,  their  mother,  for  their  support  and 
education," — it  was  held  that  as  the  gift 
and  the  direction  to  pay  were  separate  from 
each  other,  as  the  whole  interest  was  given 
for  the  benefit  of  each  legatee,  and  as  the 
testator  had  directed  the  four  legacies  to  be 
immediately  severed  from  his  general  estate 
and  put  to  interest  on  separate  deeds,  which 
were  to  specify  the  names  of  the  respective 
legatees,  the  words  "when  or  if  they  attain 
twenty-one  years"  must  be  construed  as  hav- 
ing been  used  for  the  convenience  only  of 
the  legatees  themselves,  and  not  for  the  pur- 
pose of  making  their  interests  contingent 
upon  their  attaining  such  age. 

In  Chaffers  v.  Abell,  3  Jur.  677,  where  tes- 
tator bequeathed  certain  sums  of  stock  to 
trustees  to  pay  an  annuity  to  his  daughter 
for  life,  and  from  and  after  her  decease  to 
pay,  assign,  and  transfer  a  certain  part  of 
the  trust  fund  equally  amongst  all  and  every 
the  child  and  children  of  his  daughter,  share 
and  share  alike,  "to  be  paid  and  transferred 
to  them  when  and  so  soon  as  the  youngest 
of  such  children  should  attain  his  or  her 
age  of  twenty-one  years,"  and  upon  trust 
that  the  yearly  income  of  said  sum  should, 
after  the  decease  of  his  said  daughter,  at 
the  discretion  of  his  said  executors  and  trus- 
tees, be  applied  and  disposed  of  for  and 
towards  the  better  maintenance,  education, 
and  bringing  up  of  all  and  every  her  child 
and  children, — it  was  held  that  there  being 
a  clear  gift  to  all  the  children  in  the  shape 
of  a  direction  to  pay  and  transfer,  distinct 
from  the  direction  to  pay  and  transfer  when 
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and  BO  soon  ae  the  youngest  of  them  should 
attain  the  age  of  twenty-one,  the  daughter's 
children  took  vested  interests. 

In  Festing'v.  Allen,  5  Hare,  573,  testator 
gave  his  residuary  personal  estate  to  trustees 
upon  trust  out  of  the  income  to  pay  certain 
annuities,  including  one  of  £40  to  a  grand- 
daughter for  life;  and  from  and  after  the 
decease  or  second  marriage  of  his  wife,  and 
the  decease  of  the  said  granddaughter,  di- 
rected that  his  trustees  should,  by  and  out 
of  the  said  trust  moneys  and  the  interest 
and  annual  produce  thereof,  advance  and 
pay  the  value  or  amount  of  the  said  an- 
nuity of  £40  unto  all  and  every  the  child 
and  children  of  his  said  granddaughter,  if 
more  than  one  to  be  equally  divided  amongst 
them,  share  and  share  alike,  when  and  as 
they  should  respectively  attain  the  ages  of 
twenty-one  years,  and  if  there  should  be  but 
one,  then  the  whole  to  such  child.  There 
was  a  gift  over  in  case  of  the  death  of  the 
granddaughter  without  issue  who  should  at- 
tain the  age  of  twenty-one  years.  The  Vice 
Chancellor  held  that  the  words  "to  be  di- 
vided" should  be  read  as  equivalent  to  the 
words  "to  be  paid,"  so  as  to  make  the  gift 
to  the  children  immediate,  with  a  postpone- 
ment only  of  the  time  of  payment,  treating 
the  words  "from  and  after"  as  evidence  of 
such  an  intention. 

In  Ke  Lyman,  2  L.  T.  N.  S.  662,  where  a 
testator  gave  a  certain  sum  to  trustees  upon 
trust  to  place  out  at  interest  until  his 
youngest  child  should  attain  the  age  of 
twenty-one  years,  with  trusts  for  mainte- 
nance, etc.,  of  his  children  generally,  "and 
when  and  so  soon  as  his  said  youngest  child 
[name]  should  attain  the  age  of  twenty-one 
years,  upon  trust  that  they,  his  said  trus- 
tees, their  executors  or  administrators, 
should  call  in  the  said  principal  sum  of 
£550  and  pay,  apply,  and  divide  the  same 
to  the  persons  and  in  the  proportions  follow- 
ing;" tnen  proceeding  to  distribute  such  sum 
in  various  amounts  to  and  among  his  wife 
and  children,  concluding:  "To  whom  I  give 
and  bequeath  the  same  respectively  accord- 
ingly,"— the  court,  acceding  to  the  conten- 
tion of  counsel  that  ds  the  legacy  had  been 
set  apart  from  the  corpus  of  the  estate, 
and  as,  after  declaring  the  proportions  to  be 
paid  at  the  period  of  division,  the  testator 
had  said,  "to  whom  I  give  and  bequeath 
the  same  respectively  accordingly,"  so  that 
thero  was  a  gift  independent  of  the  direc- 
tion to  divide,  held  that  a  son  took  a  vested 
interest  in  his  share,  although  he  did  not 
live  to  attain  his  age  of  twenty-one  years. 

In  Maher  v.  Maher,  Ir.  L.  R.  1  Eq.  22, 
where  testator  bequeathed  to  each  of  his 
children  who  should  be  living  at  his  death 
a  sum  of  money  "to  be  paid  to  each  of  them 
as  they  respectively  attain  the  age  of  twen- 
ty-one years  or  marriage,  which  shall  first 
happen,  provided  such  marriage  shall  in 
each  case  be  with  the  consent  in  writing  of 
my  executors,"  it  was  held  that  as  the 
words  of  gift  were  not  annexed  to,  but  were 
independent  of,  the  time  of  payment,  the 
legacies  were  vested. 

In  Brennan  v.  Brennan  [1894]  1  I.  R.  69, 
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where  testator  directed  that  a  sum  of  $500 
should  be  invested  as  his  executors  should 
think  fit,  "for  the  benefit  of  my  younger 
children  in  equal  shares,"  to  be  paid  to  each 
"on  attaining  twenty-four  years  if  a  boy,  or 
i  if  a  girl  on  marriage  with  consent,"  and  sub- 
sequently directed  his  executors  to  invest  for 
the  maintenance  and  education  of  his  chil- 
dren during  their  minorities,  or  if  girls  until 
their  marriage,  all  the  moneys  to  which  they 
might  respectively  be  entitled  under  his 
will  it  was  held  that,  as  the  fund  was  to 
be  severed  from  the  estate  immediately,  and 
as  the  intermediate  Income  was  given  for 
maintenance  and  education,  the  children 
I  took  a  vested  interest;  and  that,  apart 
from  that,  there  was  a  complete  gift  to  them 
apart  from  the  direction  for  payment,  the 
words  "shall  be  invested  for  the  benefit  of 
my  younger  children"  being  equivalent  to 
an  immediate  gift  to  each. 

In  Re  Lambert  [1910]  1  I.  R.  280,  44  Ir. 
I^w  Times,  199,  a  father  by  his  will  gave 
his  residuary  estate  in  trust  to  pay  the  in- 
terest and  dividends  thereof  to  his  son  for 
life,  and  thereafter  apply  the  principal  to 
his  children  or  any  one  or  more  of  them  in 
such  manner  as  the  son  might  appoint,  or, 
in  default  of  appointment,  to  and  among 
them  equally.  The  son  by  his  will  appointed 
that  a  sum  of  £5,000  should  be  paid  to  each 
of  his  younger  sons  and  daughters  on  their 
attaining  twenty -one,  and  the  remainder  to 
his  eldest  son.  It  was  held  that  the  will  of 
the  father  and  the  appointment,  which  con- 
stituted one  disposition,  must  be  read  to- 
gether, and  accordingly  that  there  was  a  gift 
to  the  children,  apart  from  the  direction  to 
pay  at  the  age  of  twenty-one,  contained  in 
their  father's  will,  and  therefore  that  their 
interests  were  not  contingent  upon  attain- 
ing twenty-one. 

In  Re  Baillie,  3  B.  C.  350,  where  testator 
bequeathed  to  such  of  his  wife's  children  as 
should  be  alive  at  the  time  of  his  death 
his  money  on  deposit,  "said  monev  to  be  di- 
vided between  each  of  said  children,  share 
and  share  alike,  when  they  shall  attain  th« 
age  of  twenty-one  years.  Until  such  time 
the  said  money  and  interest  as  aforesaid  is 
to  remain  untouched  except  as  hereinafter 
provided," — it  was  held  that  the  legacy  vest- 
ed on  the  death  of  the  testator,  payment 
only  being  deferred  until  they  were  twenty- 
one. 

In  Re  Livingston,  14  Ont.  L.  Rep.  161, 
where  testator,  who  had  bequeathed  to  his 
children  certain  property  and  insurance 
money,  went  on  to  provide  that  in  no  case 
should  any  of  them  receive  any  of  the  prop- 
erty or  moneys  given  to  them  before  attain- 
ing the  age  of  thirty  years;  that  the  inter- 
est on  each  child's  share  should,  if  such  child 
be  of  the  age  of  twenty-one  years,  be  paid  to 
such  child,  and  if  any  of  his  children  should 
at  the  time  of  his  death  be  under  the  age  of 
twenty-one  years,  his  executors  might  ex- 
pend such  portion  of  the  interest  from  such 
child's  share  for  his  or  her  benefit  as  they 
should  think  proper  until  he  or  she  attained 
the  age  of  twenty-one  years,  when  the  inter- 
est should  thereafter  be  paid  to  such  child; 
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that  all  moneys  invested  in  a  business  in 
which  testator  was  a  partner  should  remain 
in  the  business  as  long  as  the  copartner 
should  desire,  and  the  .annual  profits  there- 
from be  added  in  specified  proportions  to 
the  shares  of  his  daughters  and  sons,  and 
upon  the  dissolution  of  the  partnership  the 
amount  so  added  should  be  paid  to  those 
entitled  in  the  same  manner  and  upon  the 
same  terms  and  conditions  as  above  set 
forth, — it  was  held  that  the  use  of  the  words 
"property  or  moneys  given  to  them  in  this 
my  will,"  in  the  clause  deferring  payment 
over,  the  provision  for  the  payment  of  in- 
terest to  the  beneficiaries  on  each  share  un- 
til paid  over,  the  absence  of  any  provision 
disposing  of  the  share  of  any  child  dying 
before  attaining  the  age  of  thirty  years,  and 
a  provision  giving  the  sons  the  first  right  to 
purchase  the  daughters'  interest  in  the 
partnership  business,  therein  recognizing  the 
right  of  the  daughters  to  sell  and  the  trans- 
missibility  of  their  shares,  showed  that  the 
gifts  to  the  children  were  not  contingent,  but 
vested  at  testator's  death,  the  enjoyment  of 
the  possession  of  the  corpus  only  being  de- 
ferred until  they  should  respectively  attain 
the  age  of  thirty  years. 

In  Re  Sproule,  17  Ont.  Rep.  334,  where 
testittor  bequeathed  pecuniary  legacies  to 
certain  of  his  children,  "to  be  paid  to  them 
when  they  come  of  age,"  and  directed  his 
executor  to  "invest  the  moneys  devised  to 
my  children  in  good  legal  securities  until 
they  arrive  at  age,  and  the  interest  obtained 
from  such  investments  to  be  paid  to  my  wife 
to  assist  her  in  supporting  and  educating  my 
family,"  it  was  held,  in  view  of  the  form 
of  the  gift  and  the  direction  for  the  dispo- 
sition of  the  intermediate  income,  that  the 
legacies  to  the  children  were  immediately 
vested. 

In  Goff  V.  Strohm,  28  Ont.  Rep.  553,  a  be- 
quest to  a  girl  of  a  sum  of  money  "and  in- 
terest to  be  paid  on  her  twenty-fourth  birth- 
day, said  amount  to  be  placed  in"  a 
certain  bank,  was  held  to  be  vested. 

In  Lenox  v.  Lenox,  Hayw.  &  H.  11,  Fed. 
Cas.  Ko.  8.246a,  a  will  by  which  a  testator 
expressed  the  desire  that  his  sons  should  re- 
ceive a  good  education,  and  that  the  ex- 
pense thereof,  together  with  their  mainten- 
ance, should  he  chargeable  to  the  estate 
until  they  should  respectively  arrive  at  the 
age  of  twenty-one  and  be  entitled  to  their 
separate  proportions  thereof;  and  that  dur- 
ing the  period  between  their  arriving  at  the 
age  of  twenty-one  respectively  and  the  divi- 
sion and  distribution  of  the  estate  they 
should  be  allowed  therefrom  a  sum  sufficient 
for  their  prudent  support,  to  be  afterwards 
deducted  from  their  separate  portions;  and 
further  gave  and  bequeathed  all  his  stocks 
to  his  aforesaid  children,  share  and  share 
alike,  but  directed  that  no  distribution 
should  be  made  until  the  youngest  should 
be  of  age, — was  held  to  evince  a  clear  in- 
tention to  vest  the  shares  of  the  sons  at 
testator's  death,  though  they  were  payable 
at  a  future  date. 

In  Cox  V.  McKinney,  32  Ala.  461,  it  was 
held  that  legacies  given  to  testator's  chil- 
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I  dren  in  a  will  by  which  he  gave  to  his  wife 
I  and  children  "all  my  personal  estate,  to  be 
equally  divided  between  them  share  and 
share  alike,  to  them,  their  heirs  and  assigns 
forever;  and  my  will  is  that  each  child  shall 
draw  their  shares  as  they  come  of  lawful 
age  or  marry," — were  clearly  vested. 

In  Blackburn  v.  Hawkins,  0  Ark.  50, 
where  testator  gave  and  bequeathed  to  his 
'son  two  thirds  of  his  estate,  adding,  "and 
it  is  my  will  that  my  said  estate  remain  in 
the  hands  of  my  executors  hereafter  appoint- 
ed until  my  said  son  arrives  at  the  age  of 
twenty-one  years,"  at  which  time  the  two 
thirds  was  to  be  ascertained  and  delivered 
to  the  son,  it  was  held  that  the  direction 
that  the  legacy  should  be  paid  on  the  son's 
arrival  at  uie  age  of  twenty-one  related  only 
to  the  payment,  and  not  to  the  time  of 
vesting. 

In  Campbell  v.  Campbell,  13  Ark.  513,  tes- 
tator bequeathed  all  his  property  to  brothers 
and  sisters,  to  be  equally  divided  among 
them  "after  deducting  therefrom  $5,000, 
which  I  bequeath  to  Viney"  (who  was  his 
daughter  by  one  of  his  slaves),  adding:  "I 
wish  my  sister  Mary  to  take  charge  of  the 
above-named  Viney,  and  take  care  of  her 
until  she  arrives  to  the  age  of  fifteen  years, 
when  she  is  to  be  free  and  receive  her  legacy. 
.  .  .  Should  the  girl  Viney  die  before  she 
arrives  to  the  age  of  fifteen  years  it  is  my 
wish  that  the  legacy  go  to  my  sister  Mary." 
It  was  held,  as  the  bequest  to  Viney  was  by 
present  words  of  gift,  her  legacy  must  be  re- 
garded as  a  present  one,  with  a  present  gift 
of  freedom. 

In  Loftis  v.  Glass,  15  Ark.  680,  where  tes- 
tator directed  his  executor  to  convert  his 
property  into  money  and  to  place  it  at  in- 
terest until  his  lawful  heirs  should  become 
of  age,  among  whom  at  that  time  it  should 
be  equally  divided,  their  interests  were  held 
to  vest  immediately. 

In  Dale  v.  White,  33  Conn.  294,  testator 
bequeathed  shares  of  stock  to  the  present 
and  future  children  of  his  daughters,  "to 
be  equally  divided  between  all  my  grand- 
children when  youngest  shall  become  of 
age ;  the  interest  or  dividends  thereon  before 
that  time  to  be  drawn  by  their  parents,  and 
equally  divided  among  the  whole  of  said 
grandchildren  according  to  their  number  at 
the  time  of  drawing,  and  applied  for  the  use 
of  said  grandchildren  by  and  at  the  discre- 
tion of  their  parents."  The  case  was  held 
to  be  one  of  absolute  gift,  followed  by  a  di- 
rection postponing  the  right  to  possession. 

In  Harrison  v.  Moore,  64  Conn.  344,  30 
Atl.  55,  it  was  held  that  the  language  of  the 
will  by  which  testator  bequeathed  to  a 
daughter  a  third  of  his  residuary  estate, 
"the  same  to  be  loaned  on  real  estate  secur- 
ity, free  and  unencumbered,  worth  double  the 
amount  loaned,"  or  invested  in  bank  stock 
or  certain  bonds,  "so  to  remain  until  she  is 
twenty-three  years  old,  when  she  shall  come 
in  full  possession  of  the  same;  but  the  in- 
come as  far  as  necessary  may  be  used  for 
education  and  support," — made  it  certain 
that  testator's  intention  was  to  give  such 
daughter  a  third  of  his  residuary  estate  ab- 
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Bolutely,  to  vest  in  right  at  his  death,  the 
possession  and  enjoyment  being  postponed 
until  she  should  reach  the  age  of  twenty- 
three  years. 

In  State  v.  Main,  87  Conn.  175,  87  Atl. 
38,  where  testator  gave  to  his  grandson  a 
Bura  of  money,  "to  be  paid  to  him  on  bis 
arriving  at  the  age  of  twenty-one  years,"  it 
was  held  that  as  the  bequest  was  couched_ 
in  the  language  of  an  absolute  present  gift," 
the  qualifying  language  immediately  follow- 
ing was  to  be  considered  as  merely  post- 
poning the  time  when  the  right  to  posses- 
sion should  attach,  notwithstanding  the 
testator  went  on  to  provide  that  in  case  of 
the  grandson's  death  before  that  time  such 
sum  should  be  divided  equally  among  testa- 
tor's children  living  at  that  time,  as  such 
provision  embodied  a  condition  subsequent, 
and  not  precedent. 

In  Equitable  Guarantee  A;  Trust  Co.  v. 
Bowe,  9  Del.  Ch.  336,  82  Atl.  693,  where 
testator,  after  expressing  a  purpose  "to  pro- 
vide for  some  of  my  sons  who  have  a  greater 
number  of  children  than  the  others,"  gave 
and  bequeathed  $10,000  for  each  of  the  chil- 
dren of  such  sons  in  trust  "to  pay  over  the 
net  income  for  the  maintenance  and  educa- 
tion of  said  grandchildren  until  they  arrive 
at  the  age  of  thirty  years,  and  as  they  re- 
spectively arrive  at  the  age  of  thirty  years 
to  pay  over  to  them  the  share  of  the  prin- 
cipal sum  to  which  they  are  entitled," — 
the  case  was  held  to  be  one  of  a  present  gift 
in  trust,  with  a  postponement  of  payment 
until  the  beneficiaries  should  attain  the  age 
of  thirty  years,  and  with  a  gift  of  the  whole 
income  in  the  meantime  for  the  mainten- 
ance and  education  of  the  beneficiaries. 

In  Hall  v.  David,  67  Ga.  72,  it  was  held 
that  a  bequest  to  a  daughter  of  certain 
negroes  and  personalty,  "to  be  delivered  to 
her  by  my  executors  when  she  become  twen- 
ty-one years  of  age  or  marries,"  clearly 
manifested  an  intention  that  the  title  should 
pass  at  the  time  of  testator's  death,  the  de- 
livery only  being  postponed. 

In  Kelly  v.  Gonce,  49  111.  App.  82,  it  was 
held  that  a  bequest  to  "each  of  said  children 
of  my  wife  Mary  an  equal  share  of  all  the 
net  proceeds  of  my  real  estate"  was  not 
made  contingent  upon  such  children's  ar- 
rival at  legiU  age  Ijy  the  following  clause: 
"I  direct  that  after  the  death  of  my  wife 
my  real  estate  be  sold  and  distribution  be 
made  among  her  said  children  as  they  cease 
to  be  minors,"  there  being  nothing  in  the 
language  of  the  bequest  to  indicate  that 
testator  intended  to  affect  the  gift  otherwise 
than  to  fix  a  time  for  the  payment,  so  that 
the  donee  should  not  enter  into  possession 
and  control  at  an  immature  age. 

In  Wallingford  v.  De  Bell,  15  B.  Mon. 
S51,  where  a  testator,  who  by  his  will  had 
directed  his  estate  to  be  sold  and  divided 
among  his  living  children,  directed  by  a 
codicil  that  whatever  might  fall  to  the  lot 
of  one  of  such  children  "is  not  to  be  given 
up  to  him,  but  is  to  be  held  and  kept  by 
my  executors,  and  equally  divided  between 
his  children,  and  paid  over  when  they  sever- 
ally arrive  at  lawful  age  to  receive  it,"  it 
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was  held  that  the  qualification  of  arriving 
at  age  not  being  annexed  to  the  gift,  but  to 
its  payment,  the  legacy  was  vested,  even 
though  the  result  was  to  give  the  father, 
whom  testator  apparently  meant  to  pass  by, 
the  share  of  one  of  the  children  who  died  in 
infancv. 

In  Hall  V.  Ayer,  32  Ky.  L.  Rep.  288,  105 
S.  W.  911,  where  testator  bequeathed  to  a 
granddaughter  a  sum  of  money,  "to  be  paid 
to  her  when  she  arrives  at  the  age  of  twen- 
ty-one years,  or,  in  the  event  she  should 
marry  before  she  is  twenty-one  years  of  age. 
And  my  executors  hereafter  named  are  here- 
by constituted  trustees  to  hold  and  control 
said  legacy  until  my  said  granddaughter  is 
twenty-one  years  of  age  or  married," — it 
was  held  that  the  language  employed  clearly 
showed  that  the  qualification  as  to  the 
granddaughter's  arriving  at  age  or  marrying 
was  annexed  not  to  the  gift  itself,  but  mere- 
ly to  the  time  of  payment,  and  accordingly 
that  the  legacy  vested  immediately. 

In  Verrill  v.  Weymouth,  68  Me.  318,  testa- 
trix bequeathed  the  residue  of  her  personal 
property,  including  bank  shares,  to  her  son, 
further  appointing  a  guardian  for  him  dur- 
ing his  minority,  and  directing  that  such 
guardian  should  hold  in  trust  certain  bank 
shares  until  the  son  should  arrive  at  the 
age  of  twenty-five  years,  when  he  should 
come  into  full  possession.  She  thereafter 
executed  a  codicil  reciting  that  she  had 
given  by  her  will  to  her  son  certain  bank 
shares  in  trust  to  be  delivered  to  him  when 
he  should  attain  the  age  of  twenty-five  years, 
and  directed  that,  for  good  and  sufficient 
reasons,  such  stock  should  be  held  in  trust 
until  he  should  attain  the  age  of  thirty-five 
years.  It  w^as  held,  in  view  of  the  tucta  that 
it  appeared  to  be  the  intention  of  the  testa- 
trix to  dispose  of  all  her  estate,  that  her  eon 
was  the  special  object  of  her  bounty,  that 
the  direction  that  the  bank  stock  should  be 
held  in  trust  followed  the  words  of  gift,  that 
it  was  given  over  only  upon  the  contingency 
of  his  dying  without  issue,  and  that  in  the 
codicil  she  declared  that  she  had  given  the 
stock  to  her  son  to  be  delivered  to  him  on 
his  attaining  the  age  named, — that  tlie 
time  was  not  annexed  to  the  legacy,  but  to 
its  possession  only. 

In  Von  der  Horst  y.  Von  der  Horst,  88 
Md.  127,  41  Atl.  124,  legacies  given  by  a 
testator  to  each  of  his  grandchildren  by 
name,  "to  be  paid  to  them  as  they  respective- 
ly arrive  at  the  age  of  majority,  but  should, 
however,  either  one  or  more  of  said  children 
die  before  arriving  at  the  age  of  majority, 
then  the  share  to  which  such  child  would 
have  been  entitled  to  if  living  shall  go  into 
the  residue  of  my  estate," — were  held  vested 
but  defeasible  upon  their  dying  before  ma- 
jority. 

In  Keerl  v.  Fulton,  1  Md.  Ch.  632,  where 
testator  devised  property  in  trust  for  a 
daughter  during  her  life,  and  after  her  death 
in  trust  for  any  child  or  children  she  mifrht 
have,  with  the  further  direction  and  declara- 
tion that  the  trustees  should,  after  the  death 
of  his  said  daughter,  convey  and  assign  to 
her  children,  if  she  should  have  or  leave  any 
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at  the  time  of  her  death,  in  equal  propor- 
tions, absolutely,  the  trust  fujid,  "provided, 
always,  that  no  such  conveyance  or  assign- 
nient  should  be  made  until  the  child  or  chil- 
dren to  whom  the  same  was  to  be  made  shall 
have  severally  attained  the  age  of  twen- 
ty-one years," — it  was  held  that  the  time 
was  annexed  only  to  the  conveyance  and 
transfer,  and  not  to  the  gift  of  the  legacy, 
so  that  the  daughter's  children  took  vested 

In  Claflin  v.  Claflin,  149  Mass.  19,  3 
L.R.A.  370,  14  Am.  St.  Rep.  393,  20  N.  E. 
454,  where  testator  gave  the  residue  of  his 
personal  estate  in  trust  to  sell  and  dispose  of 
the  game  and  to  pay  one  third  part  thereof 
to  a  son  "in  the  manner  following;  namely, 
$10,000  when  he  is  of  the  age  of  twenty-one 
years;  $10,000  when  he  is  of  the  age  of 
twenty-five  years;  and  the  balance  when  he 
is  of  the  age  of  thirty  years," — it  was  held 
that  there  was  no  doubt  that  the  son's  in- 
terest in  the  trust  fund  was  vested  absolute- 
ly. 

In  Wardwell  v.  Hale,  161  Mass.  390,  42 
Am.  St.  Rep.  413,  37  N.  £.  196,  where  testa- 
tor gave  to  his  son  the  sum  of  $10,000,  "to 
be  paid  to  him  at  my  decease  if  he  shall  then 
have  arrived  at  the  age  of  twenty-one  years ; 
if  he  shall  not  then  be  twenty-one  years  old 
the  same  to  be  paid  to  him  when  he  shall 
attain  that  age.  I  also  give  to  him  the  sum 
of  $20,000,  to  be  paid  to  him  when  he  shall 
attain  the  age  of  twenty-five  years,  together 
with  the  further  sum  of  $20,000,  to  be  paid 
to  him  when  he  shall  attain  the  age  of  thirty 
years," — it  was  held  that,  as  it  is  impossi- 
ble to  distinguish  between  these  legacies, 
and  to  hold  that  the  first  vested  at  the  death 
of  the  testator,  and  that  the  last  two  did 
not,  as  there  was  no  specific  gift  over  in  case 
the  son  should  die  before  attaining  the  ages 
mentioned  (although  there  was  a  residuary 
clause  disposing  of  such  property  as  was  not 
otherwise  disposed  of),  and  as  another  pro- 
vision showed  that  the  testator  knew  how 
to  use  apt  words  when  he  intended  that  a  pe- 
cuniary legacy  should  be  contingent  until 
the  legatee  should  reach  the  age  when  it  was 
to  be  paid  to  him,  the  several  legacies  to  the 
son  vested  in  him  on  the  death  of  the  tes- 
tator, the  time  of  payment  being  postponed 
until  he  should  reach  the  ages  respectively 
prescribed. 

In  Brown  v.  Brown,  44  N.  H.  281,  it  was 
held  that  a  bequest  to  a  ^andson  of  a  sum 
of  money,  "to  be  paid  to  him  by  the  executor 
of  my  said  will  when  he  should  attain  the 
age  of  twenty-one  vears,"  was  vested. 

In  Sanborn  v.«Clough,  64  N.  H.  315,  10 
Atl.  678,  where  testator  directed  "the  rest 
and  residue  of  all  my  money  in  banks, 
stocks,  and  bonds  to  be  paid  to  Arthur  W. 
Evans  .  .  .  for  his  own.  But  not  until 
said  Arthur  W.  Evans  shall  have  become  of 
age  (twenty-one  years  of  age),  prior  to 
which  time,  should  occasion  demand,  I  or- 
der this  bequest  to  be  held  by  my  executor 
for  said  Arthur  W.  Evans  at  his  maturity," 
— it  was  held  that  the  provision  as  to  the 
legatee  reaching  the  age  of  twenty-one  was 
not  a  limitation  annexed  to  the  substance 
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of  the  gift,  but  related  to  the  time  of  pay- 
ment. 

In  Parker  v.  Leach,  66  N.  H.  436,  31  Atl. 
19,  a  legacy  t*  the  sons  of  a  certain  person, 
"payable  on  their  arriving  at  the  age  of 
twenty-one  years  respectively,  without  in- 
terest," was  held  to  vest  immediately. 

In  Kearney  v.  Kearney,  17  N.  J.  Eq.  59,  a 
legacy  to  a  daughter,  "to  be  paid  to  her  on 
reaching  the  age  of  sixteen  years.  If,  how- 
ever, she  die  before  that  age,  this  legacy  to 
become  part  of  my  residuary  estate,"— was 
held  vested,  liable  to  be  devested  by  her 
death  before  reaching  the  age  of  sixteen. 

In  Davis  v.  Davis,  39  N.  J.  Eq.  13,  where 
testator  bequeathed  to  a  son's  children  a 
sum  of  money,  "to  be  paid  to  them  by  my 
executor  when  they  shall  arrive  at  the  age 
of  twenty-one  years,"  it  was  held  that  the 
gift  was  immediate,  and  vested  on  the  death 
of  the  testator. 

In  Keilson  v.  Bishop,  45  N.  J.  Eq.  473,  17 
Atl.  962,  where  testatrix  gave  a  sum  of 
money  in  trust  to  pay  over  one  half  of  the 
income  to  a  grandson,  and  the  other  half 
to  the  guardian  of  a  great-grandson,  until 
the  great-grandson  should  become  of  lawful 
age,  when  the  executors  were  to  pay  over 
the  principal  to  the  beneficiaries,  further 
providing  that  should  either  die  his  survivor 
should  have  the  whole  of  the  interest  on  said 
sum,  and  that  should  both  die  without  chil- 
dren, then  their  and  each  of  their  shares 
should  revert  to  the  estate,  it  was  held  that 
as  the  time  specified  was  annexed  not  to  the 
gift  but  to  its  payment,  the  legatees  took 
vested  interests,  subject  to  be  devested  in 
event  of  the  death  of  both  without  issue  be- 
fore the  great-grandson  should  attain  his 
majority. 

In  Male  v.  Williams,  48  K.  J.  Eq.  33,  21 
Atl.  854,  it  was  held  that  under  a  bequest 
"unto  the  child  or  children  of"  a  girl,  who 
was  fourteen  years  of  age  at  the  testator's 
death,  of  a  sum  of  money  "to  be  put  out  at 
interest  until  her  child  or  children  come  of 
age,"  with  a  gift  over  should  she  die  leaving 
no  child  or  children,  the  postponement  of  the 
payment  or  distribution  of  the  legacy  until 
all  of  the  children  should  have  arrived  at 
the  age  of  twenty-one  years  did  not  prevent 
its  vesting  in  each  of  such  children  at 
birth. 

In  Smith  v.  Edwards,  88  N.  Y.  92,  it  was 
held  that  under  a  bequest  to  grandchildren 
of  $1,000  each,  "said  $1,000  to  be  paid  unto 
each  on  their  severally  arriving  at  full  age, 
or,  if  granddaughters,  on  their  sooner  being 
lawfully  marri^,"  the  legacy  vested  in  each 
grandchild  immediately  upon  its  birth,  pay- 
ment only  being  postponed. 

In  Bushnell  v.  Carpenter,  92  N.  Y.  270, 
where  testatrix  bequeathed  to  her  two 
grandchildren  "the  sum  of  $1,000  each,  to  be 
paid  to  them  respectively  as  they  arrive  at 
the  age  of  twenty-five  years,"  it  was  held 
that  there  was  nothing  to  indicate  that  the 
bequest  was  contingent. 

In  Re  Smith,  131  N.  Y.  239,  27  Am.  St. 
Rep.  586,  30  N.  E.  130  (affirming  12  N.  Y. 
Supp.  105),  legacies  to  each  of  testator's 
grandchildren,  "to  be  paid  to  them  on  their. 
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severally  attaining  the  age  of  twenty-five 
years,"  the  intermediate  income  to  be  paid 
to  the  respective  mothers,  if  living,  or  if 
not,  to  be  added  to  the  principal  fund,  with 
a  limitation  over  to  surviving  grandchildren 
in  the  event  of  the  decease  of  any  one  of 
them  prior  to  attaining  the  age  of  twenty- 
five  years,  were  held  vested. 

In  Williams  v.  Boul,  101  App.  Div.  593, 
92  N.  Y.  Supp.  177  (affirmed  without  opin- 
ion in  184  X.  Y.  605,  77  X.  E.  1108),  a  be- 
quest of  certain  bonds,  though  accompanied 
by  a  direction  that  the  said  bonds  should  be 
held  in  tru«t  for  the  legatee,  and  that  he 
should  receive  the  interest  of  them  semi- 
annually "until  he  become  thirty  years  of 
age,  and  then  to  be  given  to  him,"  was  held 
to   vest   immediatelv. 

In  Hone  v.  Van  Schaick,  20  Wend.  564, 
where  testator  gave  to  each  of  his  grand- 
children who  should  be  living  at  the  time  of 
his  death  a  certain  sum  of  money,  to  be  paid 
to  them  respectively  upon  their  attaining 
the  age  of  twenty-one  or  marrying,  such 
payments,  however,  not  to  be  made  without 
the  approbation  of  their  parents,  it  was  held 
that  the  case  was  one  of  a  present  gift,  with 
postponement  of  the  time  of  payment. 

In  Burrill  v.  Sheil,  2  Barb.  457,  a  legacy 
of  a  sum  of  money  to  the  issue  of  a  certain 
person,  "to  be  at  their  own  disposal  as  soon 
as  they  shall  have  respectively  and  several- 
ly attained  the  age  of  twenty-five  years," 
the  interest  in  the  meantime  to  be  paid  to 
them,  was  held  not  contingent  upon  their 
attaining  majority. 

In  Re  Lehman,  2  App.  Div.  531,  37  N.  Y. 
Supp.  1086,  it  was  held  that  under  a  be- 
quest to  a  granddaughter  of  a  sum  of  money, 
"to  be  paid  to  her  when  she  arrives  at  the 
age  of  twenty-one  years,  with  interest  to  be 
computed  from  the  date  of  my  death  at  5 
per  cent  per  annum.  Should  my  said  grand- 
daughter die  before  arriving  at  the  age  of 
twenty-one  years,  then  the  bequest  hereby 
made  shall  go  to  her  issue,  and  in  default 
of  issue"  then  to  others, — the  legatee  took 
a  vested  interest,  the  period  of  enjoyment  in 
possession  only  being  postponed. 

In  Clark  v.  Clark,  23  Misc.  272,  50  N.  Y. 
Supp.  1041,  where  the  testator  bequeathed 
to  a  grandson  a  sum  of  money,  to  be  held  in 
trust  foi  him  "until  he  shall  have  arrived 
at  the  age  of  thirty  years,  when  said  trus- 
tees or  their  successors  shall  pay  over  to 
him  the  principal  of  this  bequest,  together 
with  such  additions  thereto  as  may  then  be 
remaining  in  their  hands;"  further  directing 
that  the  income  from  such  fund  should  be 
paid  semiannually  to  the  grandson's  guardi- 
an until  he  should  have  attained  his  ma- 
jority, and  then  semiannually  to  him  until 
he  should  have  attained  the  age  of  thirty 
years;  with  a  limitation  over  in  the  event 
of  the  grandson's  death  before  attaining  the 
age  of  thirty  years, — it  was  held  that  as 
there  were  strong  words  of  present  gift,  the 
legacy  was  a  vested  one,  with  postponement 
of  actual  delivery. 

In  Re  Becker,  59  Misc.  135,  112  N.  Y. 
Supp.  221,  it  was  held  that  under  a  bequest 
to  granddaughters  of  a  sum  of  money,  fol- 
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lowed  by  the  proviso:  "But  they  shall  not 
receive  the  money  until  they  are  twenty- 
five  years  of  &ge,' — the  legatees  took  vested 
interests,  subject  to  be  defeated  in  the  event 
of  dying  before  attaining  the  age  of  twenty- 
five. 

In  McEwing  v.  Bertine,  3  Bradf.  194,  tes- 
tator bequeathed  to  his  children  all  his  re- 
siduary estate,  directing  it  to  be  sold  and 
the  proceeds  divided  into  shares,  which  he 
distributed  among  his  children,  adding: 
"The  several  divisions  can  take  place  after 
my  decease,  when  my  sons  arrive  severally 
at  the  age  of  twenty-one  and  my  daughters 
when  they  arrive  at  the  same  age  or  get 
married."  It  was  held  that  the  interests 
of  the  children  vested  on  testator's  decease, 
subject  to  a  proviso  in  the  will  for  the  edu- 
cation of  the  three  younger  children,  and  a 
direction  respecting  the  management  of  a 
certain  cottcm  mill. 

In  Wade  v.  Dick,  36  N.  C.  (1  Ired.  Eq.) 
313,  where  testator  bequeathed  negroes  to 
certain  legatees,  "to  be  equally  divided 
among  them  when  James  [one  of  the  lega- 
tees] arrives  to  the  age  of  twenty-one  years; 
.  .  .  and  I  request  my  friend  James 
Williamson  to  act  as  trustee  to  the  above- 
named  negroes  for  the  use  of"  the  legatcos, 
— it  was  said  that  there  could  be  no  ques- 
tion but  that  the  bequest  passed  a  present 
interest. 

In  Spruill  v.  Moore,  40  N.  C.  (5  Ired. 
Eq.)  284,  49  Am.  Dec.  428,  testator,  after 
giving  to  his  four  daughters  certain  neg- 
roes, and,  after  the  death  of  his  wife,  cer- 
tain other  negroes  and  their  increase,  went 
on  to  provide:  "It  is  my  will  that  no  di- 
vision of  the  said  negroes  between  my 
daughters  take  place  until  the  eldest 
daughter  then  living  arrives  to  the  age  of 
twenty-one;  and  at  that  age  to  take  her 
proportional  share  of  the  said  negroes  and 
increase,  if  she  thinks  proper,  and  so  on 
until  the  youngest  arrive  at  twenty -one. 
Also  it  is  my  will,  that  if  either  of  my 
said  daughters  should  die  without  lawful 
issue,  then  and  in  that  case  the  survivors 
or  survivor  of  my  said  daughters  shall 
have  all  the  said  negroes  and  their  increase 
forever."  It  was  held  that  as  the  will  con- 
tained words  of  immediate  gift,  either  in 
possession  or  remainder,  there  could  be  no 
doubt  that  each  of  the  daughters  took  a 
vested  interest  in  the  slaves,  subject  to  be 
devested  upon  her  death  without  leaving 
issue. 

In  Croom  v.  Whitfield,  45  N.  C.  (Bugbee, 
Eq.)  143,  a  legacy  to  a  child,  "to  be  due 
and  paid  when  he  comes  to  twenty-one 
years  of  age,  out  of  the  proceeds  of  the 
sale  of  my  lands,"  was  held  vested  because 
the  land  was  directed  by  the  will  to  be 
converted  into  personalty. 

In  Hathaway  v.  Leary,  55  N.  C.  (2  Jones, 
Eq.)  284,  where  testator  directed  all  his 
real  estate  to  be  sold,  and  that  his  negroes 
and  other  property  "should  be  held  in  joint 
stock"  by  his  wife  and  children,  that  the 
negroes  be  hired  out  and  the  hire  appro- 
priated to  the  support  of  his  wife  and 
children,  any  surplus  income  being  divided 
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among  them,  adding:  "The  property  here- 
in devised  to  remain  in  joint  stock  until 
my  children  shall  have  attained  the  age 
of  twenty-one,  then  their  portion  shall  be 
set  apart  to  them," — the  interests  of  the 
legatees  were,  without  discussion  of  the 
qui-stion,  held  vested. 

In  Warren  v.  Uembree,  8  Or.  118,  where 
testator  bequeathed  to  a  nephew  a  tenth 
of  his  personal  property,  "the  said  one 
tenth  to  oe  given  to  him  when  he  is  twenty- 
two  years  of  age,"  it  was  held  that  the  gift 
and  time  of  payment  being  distinct,  the 
legacy  was  a  vested  one;  the  inference  from 
the  language  of  the  bequest  being  support- 
ed by  the  circumstances  that  while  the  tes- 
tator was  careful  to  provide  how  his  other 
property  should  be  disposed  of  in  the  event 
of  the  death  of  his  wife  and  son  before  the 
latter  should  become  twenty-one  years  of 
age,  he  made  no  disposition  whatever  in 
regard  to  the  one-tenth  part  bequeathed 
to  the  nephew  in  case  of  his  death,  showing 
that  he  considered  this  portion  of  his  es- 
tate as  finally  disposed  of. 

In  Magoffin  v.  Patton,  4  Rawle,  113, 
where  testator  bequeathed  to  each  of  his  chil- 
dren the  sum  of  $6,000  apiece,  "to  be  paid 
them  respectively  as  they  severally  arrive 
to  lawful  age,  or  on  the  day  of  marriage, 
whichever  may  first  happen,"  and  further 
gave  the  residue  of  his  estate  to  be  equally 
divided  among  all  his  children  when  the 
youngest  should  arrive  at  lawful  age,  with 
the  proviso  that  if  any  of  such  children 
should  happen  to  die  under  lawful  age  and 
without  leaving  any  lawful  issue,  then  the 
part  or  share  given  to  such  one  should  go 
to  and  be  equally  divided  among  the  sur- 
vivors and  the  lawful  issue  of  any  child  or 
grandchild  then  deceased,  it  was  held  that 
the  context  showed  that  the  word  "as"  was 
not  to  be  understood  in  a  conditional  sense, 
but  that  it  clearly  referred  to  a  certain 
point  of  time;  and  that  even  if  it  could  be 
understood  in  a  conditional  sense  it  would 
not  change  the  character  of  the  legacies, 
which  would  still  be  vested,  because  it  was 
merely  annexed  to  the  payment,  and  not  to 
the  gift  of  them. 

In  Bayard  v.  Atkins,  10  Pa.  16,  testatrix 
directed  that  a  portion  of  her  residuary 
estate,  which  she  had  devised  in  trust, 
should  "be  invested  for  the  use  and  benefit 
of  Thomas  Astley  Atkins,  and  that  the  said 
trustees  shall  appropriate  so  much  of  the 
income  thereof  as  may  be  necessary  for 
the  suitable  maintenance  and  education  of 
the  said  T.  A.  A.,  until  he  shall  arrive  at  the 
age  of  twenty-one  years;  and  that,  after 
he  shall  arrive  at  the  age  of  twenty-one 
years,  the  income  of  the  whole  sum  so  in- 
vested shall  be  paid  to  him  semiannually, 
during  his  life;  and  if  the  said  T.  A.  A. 
shall  live  and  arrive  at  the  age  of  twenty- 
one  years,  I  give  him  full  power  to  dispose 
of  the  principal  sum  by  last  will  and  testa- 
ment. But  if  he  shall  die  before  arriving 
at  the  said  age,  or  if  he  shall  die  leaving  no 
last  will  and  testament,  the  said  principal 
sum  shall  revert  and  descend  to  the  heirs  i 
at  law  of  me,  the  said  Sarah  H.  Astley." 
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It  was  held  that  there  was  nothing  in  the 
will,  cither  in  the  directed  appronviation 
for  education  and  maintenance  of  the  lega- 
tee, or  the  contingent  gift  over,  to  take  the 
case  out  of  the  rule  that  where  a  legacy  is 
given  to  a  person,  to  l>e  paid  or  payable  at 
or  when  he  shall  arrive  at  the  age  of  twen- 
ty-one, the  interest  in  the  legacy  shall  be 
considered  to  be  vested  immediately  on  the 
testator's  death. 

In  Bowman's  Appeal,  34  Pa.  19,  where 
testator  gave  to  his  three  grandcliildren 
the  sum  of  $400  each,  "to  be  paid  them 
respectively  when  they  severally  arrive  at 
the  age  of  twenty-one  years,  making  the 
sum  of  $1,200  to  them  jointly,"  it  was  held 
that,  there  being  a  substantive  gift  inde- 
pendently of  the  time  fixed  for  payment, 
and  nothing  in  the  will  to  control  the  ef- 
fect of  the  words  used,  the  legacies  vested 
immediately  in  the  several  legatees. 

In  Cooper  v.  Scott,  62  Pa.  139,  where 
testator  gave  and  bequeathed  to  a  certain 
legatee  $2,000,  adding :  "And  I  direct  that 
my  executor  shall  expend  such  portion  of 
said  $2,000  as  shall  be  necessary  to  give  to 
said  [legatee]  a  thorough  classical  educa- 
tion, if  said  [legatee]  should  desire  such 
education;  and  I  direct  that  what  amount 
of  said  $2,000  may  not  be  expended  in  the 
education  of  said  [legatee]  shall  be  paid 
to  him  by  my  executor  when  he  becomes  of 
age," — it  was  held  that,  as  there  was  a 
substantive  gift  independent  of  the  mode 
and  time  fixed  for  its  payment,  the  legacy 
was  vested. 

In  Kerr  v.  Bosler,  62  Pa.  183,  a  legacy 
to  a  granddaughter,  "to  be  paid  to  her 
when  slie  shall  arrive  at  the  age  of  twenty- 
one  years,  but  if  she  should  die  before  she 
arrives  at  the  age  of  twenty-one  years  with- 
out lawful  issue,  then"  to  another,  was 
treated  as  vested. 

In  Dewart's  Appeal,  70  Pa.  403,  where 
testator  bequeathed,  in  trust  for  a  grand- 
son, a  sum  of  money,  "to  be  paid  to  him 
between  the  ages  of  twenty-one  and  twenty- 
five  years,  at  the  discretion  of  [the  trustee], 
and  I  hereby  charge  my  farms 
with  the  payment  of  the  same.  In  case  of 
the  death  of  my  grandson  before  the  age 
of .  twenty-five,  this  legacy  to  lapse," — it 
was  held  that  time  was  annexed  to  the  pay- 
ment, and  not  to  the  gift,  and  accordingly 
that  the  legacy  was  vested. 

In  Yost's  Estate,  134  Pa.  420,  19  Atl. 
692,  where  testatrix  bequeathed  unto  each 
of  the  children  of  certain  persons  "the  sum 
of  $1,000,  to  be  paid  to  them  respectively 
on  arriving  at  the  age  of  twenty-one  years," 
adding:  "And  in  case  either  of  them  die 
before  attaining  the  age  of  twenty-one 
years,  and  without  lawful  issue,  then  I 
direct  the  share  of  him  or  her  so  dying  to  be 
given  to  the  survivor  or  survivors  of  them, 
share  and  share  alike," — it  was  held  that 
the  gift  being  independent  of  the  direction 
in  regard  to  the  time  of  payment,  the  leg- 
acies were  vested. 

In  Harding  v.  McAlpin,  12  Leg.  Int.  278 
(as  reported  in  Century  Dig.,  title  "Wills," 
§   1476),  the  words  of  a  will  providing  a 
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legacy  were  as  follows:  "I  will  and  be- 
queath to  my  grandson,  J.  M.,  $2,000,  the 
interest  to  be  paid  his  guardian  during  his 
minority,  and  the  principal  to  himself 
when  of  age."  Held,  that  this  was  a  vested 
legacy. 

In  Thomas  v.  Benton,  4  Desauss.  Eq. 
17,  where  testator,  who  had  bequeathed  to 
each  of  his  grandsons  certain  negro  slaves, 
went  on  to  provide:  "It  is  my  will  and 
desire  that  the  above-mentioned  uegro 
slaves  given  by  me  to  my  grandchildren 
shall  be  and  remain  on  the  above-mentioned 
plantations,  under  the  directions  of  my  ex- 
ecutors hereafter  mentioned,  until  such 
times  a»  my  grandchildren  marry  or  come 
of  age,  and  tibcn  to  take  their  part."  It 
was  held  that  there  being  an  absolute  gift 
iu  the  first  instance,  the  slaves  vested  in 
interest  immediately,  possession  only  be- 
ing postponed. 

In  McReynolda  v.  Graham,  —  Tenn.  — , 
43  S.  W.  138,  where  testator,  who  in  a  pre- 
vious clause  had  given  to  his  wife  for  and 
during  her  natural  life  all  of  his  real  and 
personal  estate  "except  $1,500  to  be  paid 
to  my  daughter  Martha  McReynolds's  three 
children  hereinafter  mentioned,"  went  on 
to  provide:  "I  further  will  and  bequeath 
that  each  of  said  children  [naming  them] 
have  $500  as  before  mentioned  in  this  will, 
to  be  paid  to  them  when  each  arrive  at 
the  age  of  twenty-one  years;  should  any 
necessity  arise  by  which  it  should  become 
necessary  for  their  education  and  main- 
tenance to  be  paid  sooner," — it  was  held 
that  the  language  of  the  will  made  it  clear 
that  there  was  a  distinct  present  gift  to 
the  three  children  in  severalty,  the  time  of 
payment  merely  being  postponed  until  the 
majority  of  each. 

See  also,  in  this  connection,  Nelson  v. 
Pomeroy,  64  Conn.  257,  29  Atl.  534;  Wood 
T.  Cone',  7  Paige,  471;  Shattuck  v.  Sted- 
man,  2  Pick.  468. 

VIII.  Appendix  B.     Cases  in  which,  the 

aufflciency  of  the  context  to  overcome 
the  implication  of  contingency  is  con- 
(tidered. 

The  grouping  of  the  following  decisions 
is  adopted  only  as  a  matter  of  convenience 
m  arrangement,  and  does  not  betoken  a 
basis  of  distinction  between  the  cases  now 
to  be  reviewed. 

a.  Gifts  "if"  a  cert-ain  age  shall  he  at- 
tained. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Edwards  t.  Hammond,  3  Lev.  132,  a 
devise  to  A  and  his  heirs  if  he  live  to  twen- 
ty-one, but  if  he  die  before  twenty-one, 
then  to  remain  to  the  use  of  the  testator 
and  his  heirs,  was  held,  taking  all  the 
words  together,  not  to  be  upon  a  condi- 
tion precedent  of  attaining  the  age  of 
twenty-one,  but  a  present  devise  subject  to 
and  defeasible  upon  condition  subsequent. 

In  Bromfield  T.  Crowder,  1  Bos.  k  P.  N. 
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R.  313,  where  testator,  after  giving  suc- 
cessive life  estates  to  A  and  B,  at  the  de- 
cease of  the  longest  liver  of  them  gave  all 
his  real  estate  to  his  godson  if  he  should 
live  to  attain  the  age  of  twenty-one  years, 
but  in  case  he  should  die  before  attaining 
that  age,  then  over,  it  was  held  that  thougii 
the  word  "if"  imported  a  condition  prece- 
dent, it  was  controlled  by  the  apparent  in- 
tention of  the  testator  that  no  one  else 
should  take  his  estate  unless  in  the  event 
of  the  godson's  dying  under  twenty-one. 

In  Morton  Trust  Co.  v.  Chittenden,  81 
Conn.  105,  70  Atl.  648,  where  testator  di- 
rected that  at  the  death  of  his  wife  his 
estate  should  be  divided  into  three  equal 
parts,  one  of  which  he  gave  in  trust  for 
his  daughter  and  for  her  children  during 
their  minority;  and  further  directed  that 
if  such  daughter  should  die  leaving  a 
child  or  children  under  twenty-one  years 
of  age  the  income  should  be  apportioned  by 
the  trustee  for  the  use  and  benefit  of  the 
children;  and  that  "if  Kfter  the  death  of 
my  daughter  Sophie  her  son  Charles  H. 
Bonestell,  should  be  living  and  attain  to 
the  age  of  twenty-five  years,  then  I  give 
and  devise  to  him"  a  half  interest  in  the 
property  given  his  mother  for  life,  the  oth- 
er half  bieing  given  to  a  granddaughter 
when  she  should  attain  to  the  age  of  twen- 
ty-one years, — it  was  held  that  the  half 
interest  given  to  the  grandson  vested  at  the 
death  of  the  testator,  subject  to  the  inter- 
est given  to  his  motiier.  The  fact  that  a 
different  construction  would  result  in  a 
partial  intestacy,  notwithstanding  the  tes- 
tator's expressed  intention  to  dispose  of 
all  his  property,  was  of  weight  in  deter- 
mining the  meaning  of  the  somewhat  am- 
biguous terms  of  the  gift. 

In  Furness  v.  Fox,  1  Cush.  134,  48  Am. 
Dec.  .593,  where  testator  bequeathed  to  a 
grandson  a  sum  of  money  "if  he  shall  ar- 
rive to  the  age  of  twenty-one  years,  then  to 
be  paid  over  to  him  by  ray  executor,"  it 
was  held  that,  although  the  testator's 
meaning  is  obscured  by  the  unfortunate 
collocation  of  the  words  above  quoted,  and 
the  inartificial  punctuation  of  the  sentence, 
the  most  natural  construction  is  that  the 
testator  meant  to  make  an  immediate  be- 
quest to  the  grandson. 

In  Cooper  v.  Pridgeon,  17  N.  C.  (2  Dev. 
Eq.)  98,  where  testator,  after  giving  and 
bequeathing  to  his  daughter  a  tract  of  land, 
a  negro,  and  $600  in  cash,  to  her  and  her 
heirs  forever,  went  on  to  provide:  "It  is 
my  will  and  desire  that  if  my  said  daughter 
[name]  lives  to  arrive  to  the  age  of  eigh- 
teen years,  for  her  to  receive  her  said  lega- 
cy that  I  have  left  to  her  and  take  posses- 
sion of  it;  and  if  she  should  die  without 
a  lawful  heir  begotten  of  her  body,  then 
the  said  property  to  revert  back"  and  to 
be  divided  among  testator's  other  children, — 
it  was  held  that  as  the  gift  was  by  distinct 
words  importing  an  immediate  bequest, 
and  in  view  of  the  gift  over  of  the  prop- 
erty expressly  upon  the  daughter's  dying 
without  issue,  the  fact  that  the  legacy  was 
a   provision   for   an   infant   daughter,   for 
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whose  support  and  education  no  other  pro- 
vision was  made,  so  that  unless  the  legacy 
vested  so  as  to  give  her  the  profits  she 
would  be  wholly  destitute,  and  the  use  of 
the  words  "revert  back"  in  creating  the 
limitation  over,  which  presupposes  a  vested 
title  to  have  been  in  the  daughter, — the 
clause  quoted  must,  notwithstanding  the 
use  of  the  word  "if,"  be  taken  as  relating 
to  the  payment  or  personal  possession  of 
the  property. 

In  Glasscock  v.  Tate,  107  Tenn.  486,  64 
S.  W.  715,  where  testatrix  "loaned"  the 
residue  of  her  real  estate  to  her  two  sons 
during  their  natural  lives,  "and  at  their 
death,  then  to  go  to  the  heirs  of  their  body, 
if  said  heirs  shall  live  to  be  of  age,"  it 
was  held  that  the  children  of  the  sons  took 
vested  interests  in  remainder,  subject  to  be 
devested  by  death  under  twenty-one. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Martineau  v.  Rogers,  8  De  G.  M.  &  G. 
328,  where  testator,  by  an  instrument 
headed  "Instructions  for  a  will,"  but  which 
he  executed  as  a  will,  gave  to  each  of  two 
nephews  and  a  niece  certain  sums  of  money 
"if  they  respectively  survive  me  and  attain 
the  age  of  twenty-one  years,  when  the  lega- 
cies to  my  nephews  are  to  be  paid.  In 
case  of  the  death  of  either  of  my  said 
nephews  or  my  said  niece  leaving  issue, 
such  issue  to  take  the  parent's  legacy  as 
by  his  or  her  will  directed.  But  in  case 
of  the  death  of  either  of  my  said  nephews 
or  niece  before  his  or  her  legacy  payable, 
his  or  her  legacy  to  go  to  survivors  of  said 
nephews  and  niece.  During  the  minority  of 
the  said  nephews  and  niece,  or  any  of  them, 
trustees  to  apply  income  of  legacy  for 
maintenance  or  education," — it  was  held 
that  the  gifts  were  conditional  on  the 
nephews'  surviving  the  testator  and  attain- 
ing twenty-one. 

In  Nixon  v.  Robbins,  24  Ala.  663,  where 
a  testator  gave  to  his  daughter  the  use  pf 
certain  slaves  during  her  natural  life,  "with 
this  proviso,  that  if  her  son  Thomas  Nixon, 
now  an  infant,  should  live  to  be  twenty-one 
years  of  age,  I  give  unto  him,  the  said 
Thomas  Nixon,  three  of  the  negroes,"  desig- 
nating them,  the  rest  of  the  negroes  being 
fiven  at  the  daughter's  death  to  her  chil- 
ren,  it  was  held  that  there  was  nothing 
in  the  context  to  overcome  the  presumption 
from  the  form  of  words  used  that  the  leg- 
acy was  intended  to  be  conditional  on  the 
grandson  attaining  the  age  of  twenty-one. 

In  Patching  v.  Barnett,  28  Week.  Rep. 
886,  testator  devised  tlie  whole  legal  estate 
in  certain  realty  in  trust  for  his  wife  for 
life,  and  from  and  immediately  after  her 
death  directed  that  it  should  "be  held  upon 
the  trusts  following,  viz.,  if  the  youngest 
of  the  grandsons  of  my  said  maternal  uncles 
[naming  them],  who  shall  be  living  at  the 
time  of  the  death  or  marriage  of  my  said 
wife,  shall  then  be  under  the  age  of  twenty- 
one  years,  to  receive  and  take  the  rents  and 
profits  of  the  said"  realty,  and  to  apply  so 
much  thereof  as  the  trustees,  in  their  abso- 
lute discretion,  shall  think  proper  towards 
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the  maintenance  or  for  the  benefit  of  such 
yoimgcst  grandson  until  he  should  attain 
the  age  of  twenty-one  years  or  die;  and 
from  and  immediately  after  his  attaining 
that  age  on  trust  until  he  should  attain  the 
age  of  twenty-five  years  or  die,  to  pay  him 
for  his  maintenance  and  benefit  a  sum  not 
exceeding  £200  a  year,  and  until  he  should 
attain  the  age  of  twenty-five  or  die  to  accu- 
mulate the  residue  of  the  rents  and  profits, 
and  if  he  should  attain  the  age  of  twenty- 
five  years,  "then  but  not  otherwise,"  to 
stand  possessed  of  the  accumulations  upon 
trust  for  him,  but  if  he  should  die  under 
that  age,  then  on  certain  other  trusts.  The 
trustees  were  also  empowered  to  apply  such 
part  of  the  accumulations  as  they  sliould 
think  proper  for  the  advancement  of  such 
youngest  grandson.  It  was  held  that  the 
attainment  of  the  age  of  twenty-one  was  a 
condition  precedent  to  vesting. 

In  Butcher  v.  Leach,  5  Beav.  392,  where 
testator,  after  directing  the  investment  of 
his  residue,  ordered  his  executors  to  pay 
to  his  widow  all  the  interest  and  proceeds 
for  the  maintenance  and  education  of  his 
children,  and  further  "declared  it  to  be  his 
will  that  after  the  decease  of  his  wife  all 
his  effects  and  property  should  be  shared 
equally  amongst  all  his  children  if  they 
should  have  attained  the  age  of  twenty-one; 
and  if  any  had  not  attained  that  age,  then 
that  his  executors  should  act  as  trustees 
until  the  eldest  attained  that  age,  and  then 
pay  him  his  share,  and  each  one  as  he  or 
she  attained  that  age,  unless  his  executors 
were  not  satisfied  with  his  or  her  conduct; 
then  and  in  that  case  he  ordered  and  di- 
rected his  executors  to  detain  the  money 
of  such  an  one  until  he  or  she  should  be 
twenty-five," — it  was  held  that  a  child  who 
died  under  twenty-one  in  the  lifetime  of 
her  mother  hatd  net  a  vested  interest. 

b.  Gifts  "In  case"  a  certain  age  shall  be 
attained. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Hammond  ▼.  Maule,  1  Colly.  Ch.  Cas. 
281,  13  L.  J.  Ch.  N.  S.  386,  8  Jur.  568, 
wliere  testator  gave  a  sum  of  money  in 
trust  to  pay  t£e  interest  thereon  to  a 
woman  for  life,  and  immediately  after  her 
decease  to  transfer  and  pay  the  trust  fund 
to  her  daughter  in  case  she  should  then 
have  attained  the  age  of  tw$nty-one  years, 
but  in  case  the  daughter  should  not  have 
attained  her  age  of  twenty-one  at  the  de- 
cease of  her  mother,  then  upon  trust  to 
pay  to  or  apply  the  income  for  the  mainte- 
nance and  support  of  the  said  daughter 
until  she  should  attain  such  age  of  tweuty- 
one  years,  and  upon  her  attainment  thereof 
upon  trust  to  transfer  the  trust  fund  to 
her  for  her  own  use  and  benefit, — it  was 
held  that  the  case  fell  within  the  rule  that 
where  a  legacy  is  given  in  terms  importing 
a  gift  at  a  future  time,  but  the  whole  fruit 
and  produce  of  the  legacy  in  the  meantime 
is  given  to  the  legatee,  it  is  not  conditional. 

In  Roberts's  Appeal,  59  Pa.  70,  OS  Am. 
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Dec.  312,  where  testator  directed  his  ex- 
ecutors "to  vest  in  stocli  or  in  the  purchase 
of  good  real  estate  in  the  county  the  sum 
of  $1,000,  the  dividends,  rents,  or  profits  of 
which  to  be  applied  to  the  support  and 
education  of  my  nephew  [name]  until  he 
attains  the  age  of  twenty -one  years,  and  in 
case  he  live  to  attain  that  age  I  give  the 
said  stock,  money,  or  land  to  him  and  his 
heirs," — it  was  held  that  the  implication  of 
contingency  arising  from  the  employment 
of  the  words  "in  case"  was  overcome  by 
the  fact  that  the  legacy  was  severed  from 
the  body  of  the  estate,  the  absence  of  a 
limitation  over  in  the  event  of  the  nephew's 
decease  before  attaining  age,  and  the  pro- 
vision for  support  and  education  during 
minority. 

In  Greene  v.  Potter,  2  Younge  &  C.  Ch. 
Cas.  517,  testator  devised  certain  realty  in 
trust,  in  case  his  daughter  should  live  to 
attain  the  age  of  twenty-live  years  or  marry 
with  consent,  to  permit  her  to  occupy  the 
premises  or  receive  the  rents  and  profits 
thereof  for  her  natural  life,  and  after  her 
decease,  then  upon  trust  for  her  issue, 
adding:  "Provided  always,  and  my  mind 
and  will  is  that  in  case  the  said  Betty 
Phillips  shall  marry  without  the  consent 
and  approbation  of  my  trustees  for  the 
time  being,  then  I  revoke  and  make  void 
all  and  every  the  devises  and  bequests 
contained  in  this  my  will  to  or  in  favor  of 
the  said  Betty  Phillips  and  her  issue."  In 
enumerating  his  residuary  estate  testator 
includtd  "likewise  my  estate  -and  premises 
hereinbefore  devised  to  my  said  trustees  for 
the  benefit  of  the  said  Betty  Phillips  in  case 
she  shall  happen  to  die  under  the  age  of 
twenty-five  veai-s  unmarried  and  without 
issue,  as  aforesaid."  It  was  held  that, 
taking  the  disposition  of  the  property  in 
question  in  connection  with  the  two  limita- 
tions above  quoted,  the  gift  to  Betty  Phil- 
lips Was,  upon  Boraston's  Case,  3  Coke, 
19a,  25  Eng.  Rul.  Cas.  579  (set  out  in 
VIII.  i,  infra),  and  other  cases  of  that  de- 
scription, immediate  in  equity. 

In  Boies  v.  Wilcox,  40  Barb.  286,  where 
testatrix  gave  to  her  son,  "in  case  he  lives 
until  he  arrives  at  the  age  of  twenty-one 
years,"  her  residuary  estate;  further  pro- 
viding that  in  case  he  should  die  under  the 
age  of  twenty-one  years,  then  the  property 
should  go  to  others;  and  further  gave  to 
her  husband  "the  entire  management  and 
control  of  the  property,  both  real  and  per- 
sonal, to  whloli  my  son  shall,  by  the  pro- 
visions of  this  will,  be  entitled  when  he 
arrives  at  the  age  of  twenty-one  years,  for 
the  support,  education,  and  necessary  use 
of  my  son  [name]  while  he  is  under  the 
age  of  twenty-one  years,  and  I  hereby  ap- 
point my  husband  .  .  .  testamentary 
guardian  of  my  son," — it  was  held  that 
though  the  hare  terms  of  the  gift  to  the 
son,  standing  alone,  would  not  warrant  the 
inference  that  he  took  a  vested  interest, 
yet  when  taken  in  connection  with  the  pro- 
visions of  the  will  constitutina  the  father 
the  testamentary  guardian  of  tlie  son,  and 
conferring  upon  him  the  entire  management 
and  control  of  the  property  given  to  his 
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ward  for  the  support,  education,  and  nec- 
essary use  of  the  latter  during  his  minority, 
they  operated  to  vest  the  property  in  the 
son,  subject  only  to  be  devested  by  his 
death  under  the  age  of  twenty-one. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Heath  v.  Perry,  3  Atk.  101,  testator 
gave  £1,000  apiece  to  five  persons,  "to  be 
paid  to  them  at  their  respective  ages  of 
twenty-one  in  case  they  should  respectively 
attain  that  age,  and  not  otherwise;  and  if 
any  of  them  should  happen  to  die  before 
they  attain  their  respective  ages  of  twenty- 
one,  that  then  and  in  such  case  the  legacy 
or  legacies  of  £1,000  so  given  to  them  re- 
spectively shall  be  utterly  void  and  of  no 
effect."  He  further  provided:  "And  I  do 
hereby  give  my  executors  full  power  and 
liberty  during  the  respective  minorities  of 
the  five  legatees  until  they  shall  attain 
their  ages  of  twenty-one,  or  the  legacies 
otherwise  become  void,  to  lay  the  money 
out  in  mortgages  or  other  securities  for 
the  purposes  and  on  the  trusts  of  this  my 
will."  Lord  Hardwicke  said  that  If  the 
testator  had  stopped  after  the  words,  "in 
case  they  should  attain  their  age  of  twenty- 
one,  and  not  otherwise,"  he  should  have 
thought  it  had  not  been  merely  a  post- 
poning by  reason  of  their  nonage  and  for 
the  legatees'  conveniency,  but  that  he  in- 
tended that  they  should  not  vest  till  twen- 
ty-one, and  that  this  construction  was  sup- 
ported by  the  following  explicit  declaration, 
that  should  any  of  them  die  before  major- 
ity, in  such  case  the  legacy  of  the  one  so 
dying  sliould  be  void;  that  the  clause  au- 
thorizing the  executors  to  lay  the  money 
out  during  the  minority  of  the  legatees  was 
not  a  direction  to  lay  it  out  for  the  benefit 
of  the  particular  legatees,  but  was  equally 
for  the  benefit  of  the  residuary  legatees,  and 
therefore  that  it  did  not  show  that  the 
l^acies  were  vested. 

c.     Otfta  "in  event  of"  attaining  a  cer- 
tain age. 

In  Travis  v.  Morrison,  28  Ala.  494,  where 
a  testator,  leaving  a  widow  and  two  infant 
daughters,  gave  his  plantation,  n^roes,  live 
stock,  farm  utensils,  etc.,  to  his  executors 
for  the  support  of  his  family  and  the  edu- 
cation of  his  children,  further  provided  that 
in  the  event  of  the  marriage  of  his  wife  or 
children,  or  their  arrival  at  the  age  of 
twenty-one  years,  then  there  should  be  a 
division  of  his  property  among  his  wife 
and  children,  it  was  held  that  the  entire 
will  taken  together,  and  the  words  of  the 
particular  clause,  indicated  an  intention  on 
the  part  of  the  testator  that  the  time  ap- 
pointed for  the  division  should  be  of  the 
substance  of  the  gift,  and  that  the  legacies 
should  not  vest  until  some  one  of  the  con- 
tingencies set  forth  in  the  will  should  occur. 
The  court  further  relied  on  the  circum- 
stance that  testator  gave  in  the  same  will, 
by  plain  and  unambiguous  language,  a 
vested  legacy  to  a  child  of  a  former  maV- 
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ria^.  This  decision  is  rather  disparagingly 
spoken  of  in  Foster  v.  Holland,  56  Ala.  474, 
where  it  is  suggested  that  the  case  was 
"materially  shaded"  by  the  apparent  hard- 
ship of  an  opposite  construction,  and  that 
the  principle  of  the  decision  should  not  be 
extended. 

d.  Gifts  "provided"  or  "providing"  a 
certain  age  is  attained. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Simmonds  ▼.  Cock,  29  Beav.  456,  7 
Jur.  N.  S.  718,  9  Week.  Rep.  617,  testator, 
after  giving  his  wife  the  income  of  all  his 
estate  for  life,  after  her  decease  gave,  de- 
vised, and  bequeathed  all  his  real  and  per- 
sonal estate  unto  and  to  the  use  of  his 
sons  and  his  granddaughter,  "provided  she 
lived  to  attain  the  age  of  twenty-one  years." 
It  was  held  that  attaining  the  age  of 
twenty-one  was  a  condition  subsequent,  and 
that  the  granddaughter  took  a  vested  re- 
mainder. 

In  Boling  v.  Miller,  113  Ind.  602,  33 
N.  £.  334,  where  the  testator  directed  that 
at  the  death  of  his  wife  the  whole  of  his 
estate  should  be  divided  into  three  equal 
shares,  one  of  which  he  gave  and  devised 
to  a  grandson,  "provided  he  attains  the  age 
of  twenty-one  years,"  adding:  "Should  my 
grandson  die  without  issue,  then  I  will  and 
direct  that  the  share  he  would  have  re- 
ceived shall  be  divided  equally  between" 
testator's  son  and  daughter,  or  their  de- 
scendants,— it  was  held  that  the  language 
of  the  will  fairly  imported  that  it  was  the 
intention  of  the  testator  that  his  grandson 
should  take  the  same  interest  in  the  estate 
as  would  the  legatees  of  the  other  shares 
thereof,  subject,  however,  to  be  devested  on 
failure  to  arrive  at  twenty-one  years  of 
age  or  to  have  issue, — especially  as  any 
other  construction  would  leave  the  undi- 
vided one  third  of  the  estate  undisposed  of 
until  the  grandson  arrived  at  the  age  of 
twenty-one  years. 

In  Hersey  v.  Purington,  98  Me.  166,  51 
Atl.  865,  testatrix  devised  her  estate  to  her 
daughter,  "provided  she  dies  leaving  issue, 
or  provided  further  that  she  does  not  die 
before  she  reaches  the  age  of  twenty-one 
years  and  without  leaving  issue,  then  I 
dispose  of  my  real  and  personal  property 
as  follows,"  etc.  She  further  directed  her 
executrix  to  apply  all,  or  whatever  should 
be  necessary,  of  the  income  of  the  estate, 
and,  should  such  income  be  insufScient,  the 
principal,  for  the  support  and  education  of 
such  daughter.  It  was  held  that  though  if 
the  first  article  of  the  will  stood  alone 
there  could  be  no  question  but  that  the 
daughter  took  a  contingent  estate  only,  the 
word  "provided"  being  an  apt  and  appro- 
priate word  to  indicate  an  intention  to  give 
contingently,  yet  as  there  was  a  present, 
and  not  a  future,  gift  to  the  daughter,  and 


that  purpose,  an  equitable  fee  simple  con- 
ditionally vested  in  the  daughter  on  the 
death  of  the  testatrix,  subject  to  be  de- 
vested on  her  dying  under  twenty-one  years 
of  age  and  without  issue,  which  condition 
was  itself  subject  to  the  condition  that  the 
estate  should  not  have  already  been  disposed 
of  for  her  maintenance  and  education. 

In  Bean  v.  Staples,  75  N.  H.  397,  74  Atl. 
542,  a  bequest  to  a  certain  person,  "pro- 
vided he  reach  the  age  of  twenty -one  years," 
of  a  sum  of  money,  was  held  vested  at 
testator's  death. 

In  Foster  v.  Wick,  17  Ohio,  250,  where 
testator  willed  certain  real  estate  "to  the 
three  children  of  Thomas  L.  Wick,  provid- 
ing they  live  to  legal  age,"  it  was  held,  in 
view  of  the  fact  that  such  children  were 
shown  by  other  provisions  in  the  will  to  be 
special  objects  of  testator's  bounty,  the 
fact  that  it  seemed  to  have  been  his  under- 
standing that  the  income  of  the  land  would 
go  for  their  benefit,  and  the  fact  that  in 
another  part  of  the  will  he  used  the  same 
expression,  "providing  they  live  to  legal 
age,"  when  it  could  luu-dly  have  been  under- 
stood by  him  as  excluding  the  children 
until  of  age  from  the  benefit  of  the  provi- 
sion in  their  l>ehalf, — that  such  children 
took  vested  interests,  subject  to  be  devested 
upon  their  dying  before  coming  of  age. 

In  Raney  v.  Heath,  2  Patton  &  H.  (Va.) 
206,  where  testator  gave  and  bequeathed 
his  estate,  both  real  and  personal,  to  his 
brother's  children,  "providing  either  of 
them  shall  live  to  the  age  of  twenty-one. 
If  neither  of  them  live  to  be  twenty-one, 
it  is  my  desire  that"  other  relatives  should 
have  it, — it  was  held  that  the  terms  of  the 
bequest  to  the  brother's  children,  standing 
alone  and  unaccompanied  by  the  limitation 
over,  would  have  imported  a  contingent 
legacy  as  to  the  personalty  and  a  contin- 
gent devise  as  to  the  realty,  but  that  the 
effect  of  the  limitation  over  was  to  vest 
both  the  realty  and  personalty.  The  court 
further  invoked,  in  aid  of  the  construction 
in  favor  of  a  vested  rather  than  a  contin- 
gent interest,  the  circumstances  that  the 
gift  was  both  residuary  and  to  a  class; 
the  fact  that  such  construction  avoided  in- 
testacy, and  the  necessity  of  hoarding  up 
and  accumulating  the  profits  until  a  distant 
day,  while  those  for  whom  both  principal 
and  interest  were  intended  might  be  in 
want  thereof;  and  the  disherison  of  issue 
of  the  first  inkers  in  event  of  their  dying 
before  attaining  the  age  of  twenty-one. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Atkinson  v.  Turner,  2  Atk.  41,  Bar- 
nard, Ch.  74,  where  testator  gave  a  part 
of  his  stock  in  trade  to  his  grandson,  "pro- 
vided he  shall  attain  his  full  age  of  twenty- 
one  years,  but  if  he  die  before  twenty-one, 
then"  over,  the  master  of  the  rolls  said 
that  considering  it  upon  the  words  of  the 

,  ^__.  __ ^ ^ will,  it  was  a  very  strong  case  as  a  condi- 

as   the  testatrix  devoted  to  the  daughter's    tion    precedent,   and   that   the   estate   could 
support  and  education  the  income  and  prin-  ,  not  vest  until  the'  infant  attained  the  age  - 
cipal  of  the  entire  estate  if  required  for  |  of  twenty-one. 
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e.    Oifta  "should"  a  certain  age  he  at- 
tained. 

In  Gairdner  v.  Gairdner,  1  Ont.  Rep.  184, 
testator  gave  and  devised  to  his  wife,  as 
long  as  she  should  remain  unmarried,  the 
homestead  farm  on  which  he  resided,  with 
the  use  of  all  bis  household  goods,  stock, 
and  farming  implements,  in  trust  for  the 
maintenance  and  support  of  whatever  fam- 
ily might  survive  him,  until  he  or  they 
should  attain  the  age  of  twenty-one  years, 
and  thereafter  for  the  maintenance  and 
support  of  his  wife  so  long  as  she  remained 
unmarried.  In  the  event  of  his  wife  mar- 
rying again  he  desired  that  the  homestead, 
farming  stock,  etc.,  should  be  taken  posses- 
aion  of  by  hia  executors  in  trust  to  be  dis- 
posed of  as  thereinafter  mentioned,  making 
in  the  meantime  such  provision  as  might 
be  required  for  the  maintenance,  education, 
and  support  of  his  surviving  child  or  chil- 
dren if  still  in  his  or  their  minority.  He 
devised  to  his  son  Thomas  the  homestead, 
together  with  the  household  goods,  farm- 
ing stock,  etc.,  on  the  decease  or  second 
marriage  of  his  wife,  should  he  have  at- 
tained his  twenty-first  year,  but  should  he 
be  still  in  his  minority,  to  be  taken  posses- 
sion of  by  his  executors  till  he  attained  his 
majority.  In  case  his  son  Thomas  should 
not  survive  him  or  attain  the  age  of  twenty- 
one  years,  and  in  case  he  should  have  no 
other  surviving  child  who  should  attain 
twenty-one  years,  or  in  case  he  should  have 
no  grandchild,  he  directed  his  real  and  per- 
sonal estate  to  be  divided  amongst  his 
brothers  and  sisters.  It  was  held  that  the 
gift  of  the  intermediate  income  for  the 
maintenance  of  the  family,  and  the  provi- 
sion that  if  Thomas  survived  the  wife  while 
a  minor,  the  executors  should  hold  the 
property  till  be  reached  his  majority, 
showed  that  the  attaining  twenty-one  was 
not  deemed  by  the  testator  to  be  a  contin- 
gency upon  which  Thomas's  right  should 
depend,  but  that  he  took  a  vested  remain- 
der, subject  to  be  devested  by  his  death 
under  twenty-one  without  leaving  a  child. 

In  Bowman  v.  Long,  23  Ga.  242,  where 
testator  bequeathed  to  his  grandson  certain 
slaves  and  real  estate,  "should  he  live  to 
be  twenty-one  years  of  age,  but  should  my 
said  grandson  die  before  he  arrives  at 
twenty-one  years  of  age,  then  said  property 
I  give  to  my  other  lawful  heirs,"  it  was 
held  that  though  taking  the  words  of  the 
bequest  alone  they  would  indicate  that  the 
grandson  took  upon  a  condition  precedent 
that  he  should  attain  the  age  of  twenty- 
one,  their  natural  import  was  controlled  by 
the  fact  that  there  was  a  gift  over  of  the 
property,  and  the  further  fact  that  a  trus- 
tee was  appointed  for  such  infant  grandson ; 
and  accordingly  that  he  took  a  vested  in- 
terest, subject  to  be  devested  by  his  death 
during  minority. 

In  Devane  v.  Larkins,  58  N.  C.  (3  Jones, 
Eq.)  377,  testator  expressed  the  desire  that 
his  residuary  estate,  both  real  and  personal, 
should  go  to  the  benefit  and  support  of  his 
wife  and  minor  children  during  the  wife's 
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I  widowhood  and  the  minority  of  said  chil- 
dren, adding:  "But  should  my  wife  marry 
again,  it  is  my  will  that  she  shall  receive 
her  distributive  share  or  child's  part  out 
of  my  estate;  and  should  any  of  my  chil- 
dren named  in  the  clause  Uve  to  attain  to 
the  age  of  twenty-one  years,  then  such 
child  or  children  dtall,  upon  reaching  said 
age,  receive  his,  her,  or  their  distributive 
share  or  shares,  it  being  equally  divided 
among  my  wife  and  three  last  children 
named."  It  was  held  that  the  income  in 
the  interim  being  given  to  the  legatees,  and 
the  term  "shall  receive"  plainly  implying 
that  they  respectively  had  vested  interests 
in  the  property  before  that  time,  the  re- 
spective shares  of  the  widow  and  children 
were  all  vested  immediately  upon  the  death 
of  the  testator. 

/.  Gifts  "at"  a  apeoified  age. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Hoath  v.  Hoath,  2  Bro.  Ch.  3,  a  legacy 
to  one  at  his  age  of  twenty-one,  the  interest 
in  the  meantime  to  be  paid  to  his  mother 
for  his  maintenance,  was  held  vested. 

In  Gregg  v.  Bethea,  6  Port.  (Ala.)  9,  a 
provision  that  negroes  not  specially  be- 
queathed shall  remain  on  the  plantati<». 
until  the  debts  of  testatrix  should  be  fully 
satisfied  was  held  to  show  that  a  legacy 
of  negroes  to  a  grandson,  "to  be  given  to 
him  at  the  age  of  twenty-one  years  by  my 
executor,  .  .  .  provided  that  should  my 
said  grandson  die  leaving  no  widow  or 
legally  begotten  children,  then  said  n^^ 
girls  with  their  increase  shall  return  to  my 
three  daughters," — was  intended  to  vest 
immediately. 

In  Heed  v.  Buckley,  5  Watte  &  S.  617, 
40  Am.  Dec.  531,  where  testator  directed 
"that  the  net  proceeds  of  my  estate  hereto- 
fore ordered  by  me  to  be  disposed  of  shall 
be  equally  divided  between  my  remaining 
children,  share  and  share  alike,  and  at  the 
times  of  their  severally  arriving  at  the  age 
of  twenty-one  years,"  it  was  held  that  the 
word  "and"  indicated  an  ellipsis  following 
it,  which  it  was  necessary  to  fill  up  with 
the  word  "paid"  to  make  the  sense  dear; 
that  the  reasonable  construction  of  tiliis 
item  was  that  there  was  to  be  one  division, 
but  several  payments,  namely,  to  each  child 
as  it  came  of  age;  and  accordingly  that 
each  took  a  vested  interest. 

In  Eckert  v.  Lingle,  1  Legal  Gaz.  66,  a 
bequest  to  the  testator's  grandsons  of  a 
certain  sum  "at  the  age  of  twenty-one 
years"  was  held  a  vested  legacy,  on  the 
ground  that  the  testator  must  have  in- 
tended a  present  gift,  with  postponement 
of  the  time  of  payment,  the  court  saying 
that  to  insert  the  words  "to  be  paid"  is 
merely  filling  up  an  hiatus  in  the  sentence, 
such  as  it  may  be  supposed  the  testator 
would  have  done  had  bis  wishes  been  ex- 
pressed in  full. 

In  Walcott  V.  Hall,  2  Bro.  Ch.  305,  where 
testator  bequeathed  to  his  godson  a  sum  of 
money,  to  be  paid  to  him  at  the  age  of 
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twenty-one  years  or  day  of  marriage,  which 
should  first  happen,  the  same  to  be  put  out 
at  interest  in  the  name  of  his  executors 
and  administrators,  the  interest  arising 
therefrom  from  time  to  time  to  be  applied 
towards  his  maintenance  and  education, 
ahd  if  he  should  die  before  twenty-one  or 
marriage,  testator  gave  the  legacy  to  char- 
ity,— it  was  held  that  the  giving  of  the 
interest  vested  the  legacy,  though  it  was 
subject  to  be  devested  on  tlie  legatee's  dying 
under  twenty-one. 

In  Greet  v.  Greet,  6  Bcav,  123,  testator 
gave  the  residue  of  his  property,  both  real 
and  personal,  to  the  vlbc  of  a  nephew  for 
life,  and  directed  that  at  his  death  £5,000 
should  be  deposited  in  the  hands  of  trustees 
ioT  accumulation,  and  placed  in  the  Bank 
of  England,  in  the  name  of  the  nephew's 
eldest  son,  for  his  use  "at  his  attaining  the 
age  of  thirty  years;  and  the  rest  and  resi- 
due to  be  equally  shared,  male  and  female 
equal  alike,  the  eldest  son  taking  an  equal 
share  in  addition  to  the  £6,000  funded  for 
him.  This  general  division  to  take  place 
as  each  respectively  attains  the  age  of 
twenty-four  years."  It  was  held  that  al- 
though the  case  was  one  in  which  it  was 
impossible  to  come  to  any  conclusion  which 
could  be  considered  as  entirely  satisfactory, 
the  nephew's  eldest  son  had  a  vested  interest 
in  the  sum  of  £5,000  at  the  moment  the 
severance  was  to  be  made,  namely,  on  the 
death  of  his  father;  and  further,  that  as 
the  testator  could  never  have  meant  that  a 
general  division  of  the  whole  fund  should 
take  place  at  different  times,  the  shares  of 
the  residue  also  vested  at  the  death  of  the 
nephew,  though  not  payable  until  each  of 
the  legatees  should  attain  the  age  of 
twenty-four. 

In  Ordway  v.  Dow,  55  N.  H.  11,  testatrix 
gave  her  residuary  estate  in  trust  for  her 
grandson  "until  he  shall  attain  the  age  of 
twenty-five  years,  at  which  time  I  order 
and  direct  the  said  [trustee]  to  pay  over 
and  deliver  to  the  said  [grandson]  all  and 
singular  the  estate  so  by  him  held  in  trust 
as  aforesaid,  from  and  after  that  time  to 
belong  to  the  said  [grandson],  his  heirs 
and  assigns  forever.  Provided  nevertheless 
that  if  it  shall  be  found  necessary  to  expend 
any  portion  of  said  estate  so  holden  by 
said  [trustee]  for  the  support  of  said 
[grandson],  then  so  much  and  no  more 
may  be  so  appropriated  for  his  support 
until  he  shall  attain  the  aforesaid  age  of 
twenty-five  years."  It  was  held  that,  it 
appearing  from  the  will  that  the  testatrix 
intended  to  dispose  of  her  whole  property, 
the  clause  in  question  being  a  residuary 
clause,  and  there  being  no  gift  over  in  case 
of  the  grandson's  failure  to  reach  the  pre- 
scribed age,  so  that  a  construction  of  the 
gift  to  him  as  contingent  upon  his  attain- 
ing that  age  would  in  case  of  his  prior 
death  produce  an  intestacy, — time  was  not 
annexed  to  the  substance  of  the  gift  as  a 
condition  precedent,  but  payment  only  was 
postponed. 

In  Middleton's  Estate,  212  Pa.  119,  01 
Atl.  808,  where  testator  gave  his  residuary 
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estate  in  trust  "to  put  aside  a  sum  of 
$10,000,  and  to  invest  the  sum  and  collect 
and  receive  the  income  therefrom,  and  after 
deducting  all  proper  and  l^al  charges,  to 
pay  over  the  net  income  to  my  grandson 
[name]  until  my  said  grandson  shall  at- 
tain the  age  of  twenty-five  years,  at  which 
time  my  said  trustees  are  to  pay  to  my 
said  grandson  the  principal  thereof,"  it  was 
held  that  as  time  was  not  annexed  to  the 
substance  of  the  gift,  but  to  the  date  of 
payment,  as  there  was  no  limitation  over, 
and  as  the  subject  of  the  gift  was  separated 
from  the  rest  of  the  estate,  and  as  the  net 
income  was  given  to  the  legatee  in  the 
meantime,  he  took  a  vested  interest. 

In  Hayes  v.  Robeson,  29  R.  I.  216,  69 
Atl.  686,  where  testatrix  gave  to  a  son,  in 
trust  for  a  granddaughter,  the  sum  of 
$5,000,  "to  be  held  and  the  income  thereof 
to  be  accumulated  and  added  to  the  prin- 
cipal sum  until  she  shall  reach  the  age  of 
eighteen  years,  after  which  the  annual  in- 
come shall  be  paid  to  her  as  it  accrues; 
and  at  the  age  of  twenty-five  years  the  prin- 
cipal with  ito  earnings  shall  be  made  over 
to  her  for  her  sole  and  separate  use;  .  .  . 
and  in  case  of  her  death  without  issue  be- 
fore the  age  of  twenty-five  years  the  said 
trust  fund  shall  become  the  property  of" 
others, — it  was  held  that  the  severance  of 
the  gift  from  the  estate,  and  the  gift  of  the 
intermediate  income,  showed  that  the  grand- 
daughter took  a  vested  interest. 

In  Shattuck  v.  Stedman,  2  Pick.  468, 
where  testator  gave  to  a  niece  the  interest 
of  a  sum  of  money  for  life,  adding,  "and 
at  her  decease  I  give  and  bequeath  the 
said  principal  sum  to  be  equally  divided 
among  her  children  and  payable  to  them 
at  the  respective  ages  of  twenty-one  years, 
with  interest,"  it  was  held  that  though  by 
the  general  rule  the  legacy  to  the  children 
would  be  contingent  because  of  the  word 
"at,"  yet  the  intention  seems  to  have  been 
to  make  an  immediate  gift,  enjoyment  only 
being  postponed. 

In  Shannon  v.  Pentz,  1  App.  Div.  331, 
37  N.  Y.  Supp.  304,  where  testatrix,  after 
giving  to  her  husband  half  the  income  of 
her  estate  during  his  lifetime,  and  to  her 
daughter  the  other  half  during  her  life- 
time, provided:  "Should  my  husband  die 
and  my  daughter  die,  the  estate  to  be  di- 
vided equally  between  my  daughter's  issue 
at  the  age  of  twenty-one," — it  was  held 
that  the  case  was  one  for  the  application 
of  the  rule  that  a  gift  or  devise  to  a  person 
at  his  majority,  or  a  direction  of  payment 
or  transfer  to  him  at  that  time,  imports  a 
condition  subsequent,  not  precedent,  which 
permits  the  vesting  of  the  estate  or  inter- 
est, and  merely  defeats  it  on  the  nonfulfil- 
ment  of  the  condition.  This  decision  is 
baaed  upon  a  gross  misapprehension  of  the 
English  authorities  cited  in  its  support,  as 
pointed  out  in  subdivision  III.  a,  of  this 
note. 

In  Benner  ▼.  Mauer,  133  Wis.  325,  113 
N.  W.  663,  where  testator  directed  his 
property  to  be  invested  and  the  interest 
thereon  paid  annually  to  his  two  sons  dur- 
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Ing  their  lives,  further  providing:  "After 
the  death  of  my  sons  the  principal  shall 
go  to  their  living  children  at  the  age  of 
twenty-one,"  it  was  held  that  though  the 
gift  was  in  the  form  of  a  direction  to  di- 
vide and  distribute  to  the  sons'  children, 
yet  as  nothing  appeared  expressly  as  to  the 
disposition  to  be  made  of  the  interest  after 
the  termination  of  the  life  estates,  and  as 
the  direction  to  pay  to  the  children  named 
only  the  principal,  it  was  necessary,  in  or- 
der to  avoid  a  construction  that  would  leave 
the  interest  undisposed  of,  to  hold  that  the 
testator's  purpose  was  to  bequeath  the 
principal  of  the  invested  fund  to  the  grand- 
children living  at  the  termination  of  the 
life  estates,  payment  to  them  as  to  prin- 
cipal to  be  made  on  their  severally  arriving 
at  the  age  of  twenty-one  years,  and  as  to 
interest  annually  for  their  use. 

In  Doe  ex  dem.  Roake  v.  Nowell,  1  Maule 
&  S.  327,  testatrix  devised  all  her  freehold 
estates  to  a  nephew  for  life,  and  on  his 
decease  devised  said  estates  "to  and  among 
his  children  lawfully  begotten  equally  at 
the  age  of  twenty-one  and  their  heirs  as 
tenants  in  common;  but  if  only  one  child 
shall  live  to  attain  such  age,  to  him  or 
her  and  his  or  her  heirs  at  his  or  her  age 
of  twenty-one.  And  in  case  my  said  nephew 
John  Boake  shall  die  without  lawful  issue 
or  such  lawful  issue  shall  die  before  twenty- 
one  then  I  devise  all  the  said  estate"  to 
others.  It  was  held,  upon  the  authoritv  of 
Bromfield  v.  Crowder,  1  Bos.  &.  P.  N.  R. 
313  (set  out  in  VIII.  a,  supra)  that  the 
nephew's  children  took  vested  remainders. 
This  decision  was  affirmed  by  the  House  of 
Lords  in  Randoll  v.  Doe,  6  Dow.  P.  C.  202. 

In  Doe  ex  dem.  Dolley  v.  Ward,  9  Ad. 
&  El.  582,  1  Perry  &  D.  568,  8  L.  J.  Q.  B. 
N.  S.  154,  testator  devised  a  freehold  to 
his  daughter  Sarah  for  life,  and  from  and 
after  her  decease  "to  such  of  her  children 
as  she  now  has  or  may  have,  if  a  son  or 
sons,  at  his  or  their  ages  of  twenty-three," 
if  a  daughter,  at  her  or  their  ages  of 
twenty-one,  in  fee;  and  in  case  of  the  death 
of  any  son  or  daughter  under  the  pre- 
scribed age,  his  or  her  share  to  go  to  the 
survivors  and  survivor  of  them  all  attain- 
ing the  prescribed  age;  the  rents  and  prod- 
uce of  the  devised  premises  to  be  applied 
by  the  trustee  to  the  maintenance  of  the 
said  grandchildren  until  they  should  attain 
the  above  ages;  with  a  devise  over  if  all 
should  die  under  _the  prescribed  ages.  It 
was  held,  upon  the  authority  of  Doe  ex 
dem.  Roake  v.  Nowell,  supra,  that  the 
daughter's  children  took  vested  estates  in 
the  remainder  immediately  upon  the  death 
of  the  testator,  and  that  the  express  devise 
over  to  tlie  other  children  in  event  of  one 
dying  under  twenty-three,  which  was  want- 
ing in  the  case  relied  on,  would  not  make 
such  a  distinction  as  to  escape  from  the 
authority  of  that  case. 

In  Tatham  v.  Vernon,  29  Beav.  604, 
where  a  testator  gave  shares  of  his  estate 
to  each  of  his  daughters  during  the  terra 
of  her  natural  life,  "and  from  and  after 
the  decease  of  such  daughter,  in  trust  to 
pay  and  divide  her  share  to  and  amongst 
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the  issue  lawfully  begotten  of  such  daugh- 
ter equally,  share  and  share  alike,  at  their 
several  ages  of  twenty-five  years,  and  in 
the  meantime  the  interest  and  dividends  of 
such  daughter's  share  to  go  and  be  applied 
in  the  maintenance,  support,  and  educatiQn 
of  such  child's  issue  during  his,  her,  or 
their  respective  minorities  in  equal  por- 
tions,"— it  was  held,  in  view  of  the  gift 
of  the  whole  of  the  interest  during  the 
minority  of  the  daughter's  children,  and 
the  fact  that  the  gift  was  not  to  sucli  of 
them  as  should  attain  the  age  of  twenty- 
five,  the  effect  was  that  the  words  "at 
twenty-five"  meant  the  time  intended  by 
the  testator  for  the  payment  of  the  capital, 
and  therefore  that  on  the  decease  of  each 
daughter  the  share  of  that  daughter  vested 
in  her  children  who  were  then  alive. 

In  Teele  v.  Hathaway,  129  Mass.  164. 
testatrix  gave  her  residuary  estate  in  trust, 
in  case  her  daughter  should  be  left  a  widow, 
to  pay  over  to  her  during  her  widowhood 
the  interest  thereon,  and  directed  that  io 
case  •neii'' daughter  should  leave  any  child 
or  children  "the  amount  in  said  trustee's 
hands  shall  be  paid  over  to  such  child  or 
children  at  their  maturity,  or  when  of  full 
age  of  twenty-flve  years,"  and  in  case  such 
daughter  should  leave  no  child  or  children, 
then  the  trust  fund  was  given  to  others. 
It  was  held  that  as  the  will  was  inarti- 
ficially  drawn,  no  importance  was  to  be 
attached  to  the  fact  that  the  gift  to  the 
daughter's  children  was  not  in  the  form  of 
a  direct  gift,  but  of  a  direction  to  the 
trustees  to  pay  over  to  them  at  their  ma- 
turity; that  as  there  were  no  decisive  indi- 
cations of  an  intention  that  the  gift  should 
not  vest  in  right  until  the  majority  of  the 
daughter's  children,  but  on  the  other  hand 
it  seemed  clearly  to  have  been  the  intention 
of  the  testatrix  to  dispose  of  all  Iier  estate, 
and  a  construction  of  tlie  gift  as  contingent 
might  result  in  an  intestacy ;  and  as  if  the 
equitable  estates  of  the  daughter's  children 
did  not  vest  until  their  maturity,  then  in 
case  one  ot  them  ■  should  die  before  matu- 
rity leaving  issue  such  issue  would  take 
nothing, — vesting  was  not  postponed  until 
the  children  respectively  became  of  age. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Cruse  v.  Barley,  3  P.  Wms.  20,  2  Eq. 
Gas.  Abr.  643,  pi.  15,  where  testator  devis^ 
his  real  and  personal  property  to  a  trustee 
in  trust  to  sell,  and,  after  paying  debts,  to 
apply  the  proceeds  amongst  testator's  five 
children  in  manner  thereafter  mentioned, 
namely,  to  the  testator's  eldest  son  £200, 
which  the  testator  gave  him  at  his  age  of 
twenty-one;  all  the  rest  and  residue  there- 
of to  and  amongst  his  four  younger  chil- 
dren, share  and  share  alike,  at  their 
respective  aprcs  of  twenty-one  or  days  of 
marriage,  which  should  first  happen,  and  if 
any  of  his  four  younger  children  should 
die  before  such  age  or  marriage,  his  or  her 
share  to  go  to  the  survivors, — it  was  held 
that  the  legacy  to  the  eldest  son  never 
vested,  it  being  by  the  will  given  to  him 
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at  his  age  of  twenty-one,  and  not  payable 
at  his  age  of  twenty -one,  so  that  the  age 
was  annexed  to  the  gift,  and  not  to  the 
time  of  payment. 

In  Re  Bank  of  Montreal,  26  Grant.  Ch. 
(U.  C.)  420,  where  testator  bequeathed  a 
sum  of  bank  stock  to  his  daughter  for  life, 
and  "if  she  marry  and  have  children  to  the 
number  of  four  or  lesa,  that  the  said  sum 
or  principal  shall  be  equally  divided 
amongst  them,  and  be  at  their  disposal  and 
under  their  own  control  and  management 
at  any  time  they  come  to  age  after  her 
death,  but  not  sooner.  But  if  she  have  no 
children,  then  after  her  decease  the  afore- 
said principal  be  at  the  disposal  of  my  son 
Robert,  provided  he  be  twenty-five  years  of 
age  or  upwards;  .  .  .  but  if  she  shall 
have  more  children  than  four,  then  and  in 
such  case  she  shall  be  at  liberty  to  will 
the  aforesaid  principal  after  her  death  to 
her  children  respectively  in  way  and  man- 
ner she  may  think  proper," — it  was  held 
that  the  gift  and  condition  of  enjoyment 
being  blended  in  the  one  sentence,  no  in- 
terest Tested  in  children  of  the  daughter 
dying  during  infancy  and  in  their  mother's 
lifetime. 

In  Butler  t.  Freeman,  3  Atk.  58,  where 
testator  gave  all  the  rest  and  residue  of  his 
personal  estate  to  his  grandson  at  his  age 
of  twenty-one,  and  if  he  should  die  before 
that  age,  then  to  another,  the  legacy  was 
held  contingent. 

In  Bentinck  t.  Portland,  4  L.  J.  Ch.  13, 
where  testator  bequeathed  certain  sums  of 
money  upon  trust  to  pay  the  interest,  divi- 
dends, and  proceeds  to  one  during  her 
natural  life,  and  after  her  decease  to  an- 
other for  his  natural  life,  and  from  and 
after  his  decease  in  trust  to  pay,  transfer, 
and  assign  the  capital  sums  and  all  arrears 
of  interest  to  the  children,  if  more  than 
one,  of  the  body  of  such  other  person,  share 
and  share  alike,  "and  in  case  of  one  only 
child,  to  pay,  transfer,  and  assign  the  same 
to  such  one  child,  the  share  and  shares  of 
such  of  the  said  children,  if  more  than  one, 
as  shall  be  a  son  or  sons  at  his  or  their 
age  or  respective  ages  of  twenty-one  years, 
and  to  such  of  them  as  shall  be  a  daughter 
or  daughters  at  her  or  their  age  or  re- 
spective ages  of  twenty-one  years  or  day  or 
respective  days  of  marriage," — it  was  held 
that  the  bequest  fell  within  the  rule  that 
where  there  is  no  gift  except  the  direction 
for  payment,  a  legacy  does  not  vest  till 
the  time  of  payment  arrives,  the  case  being 
distinguished  from  Skey  v.  Barnes,  3  Meriv. 
335,  17  Revised  Rep.  93,  25  Eng,  Rul.  Gas. 
693  (set  out  in  VII.  supra),  on  the  ground 
that  in  that  case  there  was  an  absolute 
gift  apart  from  the  direction  for  postpone- 
ment of  payment. 

In  Chance  v.  Chfince,  16  Beav.  572,  tes- 
tatrix bequeathed  certain  securities  in 
trust  to  pay  the  dividends  to  certain  per- 
sons for  life,  and  after  the  death  of  the 
survivor  gave,  bequeathed,  and  directed  the 
principal  sum  to  be  divided  into  two  equal 
half  parts  or  shares,  and  one  such  half 
part  or  share  to  be  transferred  or  paid 
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unto  and  equally  divided  between  all  the 
children  of  her  son  Cliarles  "at  the  age  of 
twenty-five  years,  with  all  interest  and 
dividends  thereon."  She  then  bequeathed 
the  other  moiety  to  the  children  of  her  son 
George  in  the  same  terms,  and  directed 
that  if  Charles  should  not  have  any  chil- 
dren who  should  live,  to  attain  the  age  of 
twenty-flve  years,  the  first-mentioned  moie- 
ty should  go  to  the  children  of  George.  It 
was  held  that  there  was  nothing  to  take 
the  case  out  of  the  rule  that  if  there  is  no 
gift  except  in  the  direction  to  pay  at  a 
particular  age,  the  legatee  must  attain  that 
age  before  the  legacy  vests  in  him. 

g.  Gifts  "on"  or  "upon"  a  specified  age. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Goodright  ex  dem.  Revell  t.  Parker,  1 
Maule  &.  S.  692,  where  testator  devised  his 
leasehold  houses  held  for  a  term  renewable, 
to  J.  T.  Steele  "to  and  for  his  own  use  and 
benefit  on  his  attaining  his  age  of  twenty- 
one  years,  upon  trust  that  they  my  trustees 
hereinafter  named  shall  pay  and  perform 
the  rents  and  covenants  on  uie  lessee's  part 
and  behalf  to  be  performed,  and  to  renew 
the  same  from  time  to  time  as  occasion 
shall  require,  and  for  that  purpose  to  make 
such  surrender  of  the  lease  so  to  be  re- 
newed as  shall  be  requisite  and  necessary 
in  that  behalf,  and  out  of  the  rents,  issues, 
and  profits  of  the  said  premises  to  raise 
such  money  as  shall  be  smficient  for  paying 
the  several  fines  and  other  necessary 
charges  of  renewing  the  said  lease  from 
time  to  time,  and  subject  thereunto,  and 
also  to  permit  and  suffer  my  trustees  to 
receive  the  rents  and  profits  of  the  said 
several  houses  during  uie  minority  of  the 
said  J.  T.  Steele,  and  the  maintenance  and 
support  of  the  said  J.  T.  Steele  during  his 
minority  to  be  taken  and  paid  out  of  the 
rents  and  profits  of  the  said  houses."  It 
was  held  that  the  devise  was  in  effect  a 
devise  to  the  trustees  till  J.  T.  Steele  at- 
tained the  age  of  twenty-one,  remainder  to 
J.  T.  Steele,  in  which  case  the  remainder  , 
vested  presently. 

In  Attwater  v.  Attwater,  18  Beav.  330, 
23  L.  J.  Ch.  N.  S.  692,  18  Jur.  50,  2  Week. 
Rep.  81,  it  was  held  that  under  a  devise 
to  one  "on  attaining  the  age  of  twenty-flve 
years"  the  words  quoted  were  indicative 
merely  of  the  time  when  he  was  to  be  put 
into  possession  of  the  property,  and  there- 
fore that  he  took  a  vested  interest,  liable 
to  be  devested  by  his  death  under  the  age 
of  twenty-five. 

In  Jull  V.  Jacobs,  L.  R.  3  Ch.  Div.  703, 
35  L.  T.  N.  S.  153,  24  Week.  Rep.  947, 
where  a  testator  gave  to  his  daughter  real 
and  personal  estate  "during  her  lifetime, 
and  after  her  decease  the  property  to  be 
equally  divided  between  her  children  on 
their  becoming  of  age,"  it  was  held  that 
the  daughter's  children  took  a  vested  re- 
mainder. 

In  Re  Couturier  [1907]  1  Ch.  470,  where 
testatrix  directed  her  executors  to  set  apart 


Digitized  by 


Google 


1110 


NOTE  TO  SHACKLEY  v.  HOMER. 


certain  sums  of  money  for  certain  grand- 
sons, "these  said  sums  to  be  free  of  duty 
and  to  be  paid  respectively  as  to  £50  part 
thereof  on  their  attaining  the  ages  of 
twenty-one  years,  and  as  to  £50  part  there- 
of on  their  attaining  the  ages  of  twenty- 
five  years,"  and  the  balance  of  the  legacy 
to  each  to  be  paid  him  on  his  attaining  the 
age  of  thirty  years,  with  no  gift  over  in 
the  event  of  the  legatees  dying  before  the 
period  fixed  for  payment,  it  was  held  that 
as  the  legacies  were  not  merely  severed 
from  the  rest  of  the  estate,  but  were  di- 
rected to  be  set  apart  for  the  legatee  and 
to  be  free  of  duty,  and  as  the  income  in 
the  meantime  was  not  otherwise  disposed 
of,  the  legacies  vested  immediately. 

In  Brennan  v.  Brennan  [1894]  1  I.  K. 
69,  testator  directed  his  executors  to  invest 
a  sum  of  £10,000,  with  the  interest  of 
which  they  should  pay  an  annuity  which 
he  gave  to  his  wife,  "the  said  sum  of 
£10,000  to  be  distributed  share  and  share 
alike  amongst  all  my  children  to  each  re- 
spectively, if  a  boy,  on  his  attaining  the 
age  of  twenty-four  years,  and  to  my  daugh- 
ters upon  their  marriage"  with  consent. 
He  subsequently  directed  his  executors  to 
invest  for  the  maintenance  and  education 
of  his  children  during  their  minorities,  or, 
if  girls,  until  their  marriage,  all  the  mon- 
eys to  which  they  might  respectively  be 
entitled  under  his  will.  It  was  held  that 
as  the  gift  to  the  children  was  not  to  them 
as  a  class,  but  of  an  equal  and  divided 
share  to  each,  as  the  words  "to  be  dis- 
tributed" were  equivalent  to  "to  be  paid," 
and  as  the  subject  of  the  gift  was  directed 
to  be  invested  for  the  special  purpose,  sub- 
ject to  the  annuity,  of  providing  a  fund 
for  the  payments  to  the  children,  necessi- 
tating a  severance  from  the  general  per- 
sonal estate  immediately  on  the  death  of 
the  testator,  and  as  the  words  "may  be 
respectively  entitled"  in  the  maintenance 
clause  showed  that  there  was  no  intention 
to  throw  the  whole  income  into  one  common 
fund  for  the  maintenance  and  education  of 
all,  but  to  apply  the  income  of  the  bequest 
to  each  for  the  benefit  of  the  owner,  the 
interests  of  the  children  were  not  contin- 
gent upon  attaining  the  age  of  twenty-four. 

In  Marcon  v.  Ailing,  5  Grant,  Ch.  (U. 
C.)  562,  where  testator  devised  to  his 
grandson,  "upon  his  attaining  the  full  age 
of  t\yenty-one  years,  and  to  his  heirs  for- 
ever," certain  realty,  adding:  "And  my 
executors  are  hereby  required  to  make 
whatever  use  or  benefit  they  can  or  may 
for  the  advantage  of  my  said  grandson 
during  his  minority,  and  pay  to  him  .  .  . 
whatever  the  said  lots  may  have  produced 
of  clear  profit  during  the  said  term  of  his 
minority,"  it  was  held  that  the  case  came 
within  the  rule  laid  down  in  Boraston's 
Case,  3  Ck)ke,  19a,  25  Eng.  Rul.  Cas.  579 
(set  out  in  VIII.  i,  infra)  and  other  au- 
thorities of  that  class,  and  accordingly  that 
the  grandson  took  a  vested  interest. 

In  Butler  v.  Butler,  29  N.  S.  145,  tes- 
tator directed  his  executors  to  invest  a, 
certain  sum,  and  pay  the  income  therefrom 
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to  and  for  the  use  and  benefit  of  his  son 
"until  he  shall  have  arrived  at  the  full  age 
of  twenty-eight  years,  and  upon  bis  attain- 
ing said  age  to  pay  said  sum  and  its  accu- 
mulations and  unapplied  income,  if  any,  or 
deliver  the  securities  representing  the  same, 
to  him.  In  case  he  should  die  before  me, 
or  having  survived  me  should  die  before  he 
has  actually  received  into  his  possession 
said  sum  or  securities,  without  leaving  a. 
child  or  children  him  surviving,  and  no 
child  or  children  of  his  shall  be  living  at 
my  decease,  then  and  in  either  of  said  cases 
said  sum  shall  revert  to  my  estate  and  form 
part  of  the  residue  thereof."  He  further 
gave  the  son  a  power  of  appointment  by 
will  after  he  should  attain  the  age  of  twen- 
ty-one, and  added:  "In  the  event  of  his 
dying  either  before  or  after  me,  and  a  child 
or  children  of  his  shall  survive  me,  then 
said  sum  shall  go  to  those  of  his  children 
who  may  survive  me  in  equal  shares." 
It  was  held  that  as  the  sum  in  question 
was  by  the  express  direction  of  the  testator 
to  be  separated  from  the  rest  of  the  estate 
and  applied  for  the  son's  sole  use  and  bene- 
fit, as  he  was  entitled  to  the  whole  income 
arising  from  the  fund,  as  he  was  permitted 
to  make  a  will  disposing  of  it  when  he  be- 
came twenty-one,  and  as  there  was  nothing 
in  the  will  indicative  of  a  different  inten- 
tion except  the  direction  postponing  the 
payment  until  he  should  attain  twenty- 
eight  years  of  age,  the  legacy  was  a  vested 
one,  although  the  consequence  of  this  hold- 
ing was  that  the  court  was  obliged  to  de- 
clare all  the  subsequent  provisions  and 
directions  in  respect  to'  its  disposition  to 
be  repugnant  and  void. 

In  Butler  v.  Butler,  supra,  where  testa- 
tor directed  his  executors  to  invest  a  sum 
of  money,  and  to  apply  and  pay  so  much 
of  the  income  thereof  as  should  be  neces- 
sary for  the  support,  education,  and  main- 
tenance of  testator's  son  "until  he  shall 
have  attained  the  full  age  of  twenty-one 
years,  and  tliereafter  to  pay  him  the  whole 
income  until  he  shall  have  attained  the 
full  age  of  twenty-eight  years,  and  upon 
his  attaining  said  last-named  age  to  pay 
said  sum  and  its  accumulations  and  unap- 
plied income,  if  any,  or  deliver  the  securi- 
ties representing  the  same  to  him,"  it 
was  held  that  the  legacy  was  vested,  the 
testator  having  bequeathed  to  the  son  the 
whole  fund,  with  all  the  interest,  merely 
giving  directions  as  to  its  expenditure  dur- 
ing his  minority. 

In  Richardson  v.  Pcnicks,  1  App.  D.  C. 
261,  where  a  testator  devised  to  his  motlier 
certain  real  estate,  "to  have  and  to  hold 
during  her  natural  life,  and  after  her  death 
to  my  son  [name]  upon  his  attaining  his 
majority,"  further  providing  that  in  event 
of  his  mother's  death  before  his  son  should 
arrive  to  the  age  of  twenty-one,  testator's 
sister  should  enjoy  the  use  of  the  property 
until  his  son  should  become  twenty-one, 
and,  in  event  of  the  son's  death  before 
that  of  testator's  mother,  gave  the  prop- 
erty to  such  sister  absolutely,  it  was  held 
that  as  it  could  not  be  said'  that  testator 
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intended  that  no  interest  should  vest  in 
his  Bon  unless  he  should  live  to  become 
twenty-one,  it  must  be  held  that  it  was  the 
enjoyment  only  of  the  devised  estate  which 
depended  upon  this  contingency.  The  court 
was  also  influenced  by  the  fact  that  a  dif- 
ferent construction  would,  in  event  of  the 
son's  death  before  majority,  have  resulted  in 
a  complete  intestacy  as  to  the  reversion 
after  tiie  determination  of  the  life  estate. 

In  Young  v.  McKinnie,  5  Fla.  S42,  tes- 
tator directed  that  all  his  property  should 
be  equally  divided  between  his  wife,  his 
daughter,  and  his  son,  adding:  It  is  fur- 
ther my  will  and  desire  that  all  my  prop- 
erty be  kept  together  for  the  use  and 
benefit  of  my  said  wife  and  children  unless 
my  said  wife  should  marry  or  the  children 
become  of  age,  in  which  event  or  events 
I  wish  the  property  divided  as  above."  It 
was  held  in  view  of  the  fact  that  there  was 
an  intermediate  gift  of  the  whole  income 
of  the  estate,  and  no  other  provision  was 
made  for  the  support  of  his  wife  and 
children,  the  bequest  came  within  the  prin- 
ciple that  the  gift  of  the  interest  on  stock 
or  money  bequeathed  vests  the  stock  or 
capital  immediately  on  the'  death  of  ihe 
testator,  although  by  the  words  of  the  will 
enjoyment  of  such  stock  or  principal  ia 
postponed  to  a  future  period. 

In  Grigsby  v.  Breckinridge,  12  B.  Mon. 
629,  testator  gave  his  wife  all  his  lands, 
stock,  etc.,  until  the  expiration  of  the 
minority  of  his  oldest  son  or  her  remar- 
riage. He  further  devised  to  his  son,  "on 
his  arriving  at  age,"  a  certain  farm  and 
negroes,  and  bequeathed  to  his  son  $1,000 
"on  his  arrivin?  at  age,"  to  purchase  stock 
for  "his  farm.'  It  was  held  that  as  the 
will  contained  no  expression  indicating  an 
intuition  to  protract  the  vesting  of  the 
estate  to  any  future  period  beyond  the 
death  of  the  testator,  but,  on  the  other 
hand,  the  testator  employed  no  language 
importing  contingency,  but  had  spoken  of 
his  son's  arrival  at  majority  as  an  event 
that  would  certainly  happen,  and  had  re- 
ferred to  the  farm  as  "his  (the  son's) 
farm,"  and  had  made  no  devise  over  in 
case  the  son  should  not  arrive  at  majority, 
the  son  took  a  vested  interest. 

In  Taylor  v.  Richards,  153  Mich.  667, 
117  N.  W.  208,  where  testator,  who  by  his 
will  had  devised  to  A  a  farm  and  the 
farming  tools,  implements,  and  stock  there- 
on, the  income  being  appropriated  for  the 
support  and  education  of  the  devisee,  to 
go  to  him  upon  his  arriving  at  the  age  of 
twenty-one  years,  by  codicil  provided  that 
the  farm  so  devised  "I  hereby  devise  to  said 
[devisee]  upon  his  arriving  at  the  age  of 
twenty-five  years,  instead  of  at  once  as  in 
said  will  provided,  the  control  of  the  same 
to  remain  in  the  hands  of  my  executors 
until  he  arrives  at  that  age,  the  use  and  in- 
come thereof  to  be  appropriated  for  the 
support  and  education  as  in  said  will  pro- 
vided, the  title  thereto  to  remain  in  my 
executors  until  he  arrives  at  twenty-five  I 
years  of  age,  when  if  he  shall  show  him- 1 
self  worthy  and  of  steady  habits  my  said 
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executors  shall,  if  th^  deem  it  safe  and  for 
his  best  interest,  transfer  and  convey  said 
farm"  to  him,  or,  should  it  have  been  sold 
by  them,  the  proceeds  thereof, — it  was  held 
that  the  contingency  referred  to  did  not 
apply  to  the  gift  itself,  but  merely  to  the 
time  when  the  devisee  cJiould  come  into  its 
full  enjoyment. 

In  Sawyer  v.  Cubby,  146  N.  Y.  192,  40 
N.  E.  869,  where  testatrix  gave  her  residu- 
ary estate  to  her  executor  in  trust  to  pay 
the  income  therefrom  to  an  adopted  son 
"until  he  shall  arrive  at  the  age  of  thirty- 
five  years,  and  upon  his  arriving  at  the 
age  of  thirty-five  years  to  pay,  and  I  direct 
my  said  executor  to  pay,  the  principal  of 
such  rest,  residue,  and  remainder  over  to 
said"  adopted  son,  it  was  held  that  as  the 
whole  accruing  interest  was  given  the  son, 
his  estate  was  vested,  its  enjoyment  only 
being   postponed. 

In  Cammann  v.  Bailey,  210  K.  Y.  19, 
103  N.  E.  824  (reversing  156  App.  Dfv. 
87,  141  N.  Y.  Supp.  41),  testator,  who  had 
given  to  his  son,  Edmimd  S.  Bailey,  cer- 
tain shares  of  stock,  "which  are  to  be  kept 
by  my  executors  until  he  reaches  twenty- 
one  years  of  age,  when  the  same  shall  be 
transferred  to  him,  together  with  all  income 
that  may  have  been  collected  therecm  from 
the  time  of  my  decease,"  after  reciting  that 
a  provision  made  by  a  deceased  relative  for 
his  other  children  had  produced  an  inequali- 
ty in  their  pecuniary  circumstances,  went 
on  to  provide  that  in  order  to  remedy  such 
inequality  his  trustee  should  set  apart  from 
his  residuary  real  estate  for  the  benefit  of 
his  son  Edmund,  before  its  division  into 
shares  as  thereafter  directed,  the  sum  or 
value  of  $20,000,  to  be  added  to  the  aliquot 
share  of  such  son  in  the  balance  of  his 
residuary  estate,  and  to  be  held  for  his 
benefit  and  belong  to  him  subject  to  the 
provisions  as  to  the  income  and  principal 
of  the  residuary  estate  and  the  trust  shares 
therein.  He  further  gave  the  rest  of  his 
estate,  both  real  and  personal,  to  trustees 
in  trust  to  manage  during  the  life  of  his 
wife,  and  to  pay  to  her  from  the  net  income 
$20,000  per  annum,  and  to  pay  over  to  his 
son  Edmund,  or  to  apply  to  his  use  so  long 
as  he  shall  remain  a  minor,  the  proportion 
of  such  balance  of  the  residuary  income  as 
should  be  earned  by  $20,000  thereof,  and 
to  apply  the  balance  of  such  income  to  the 
use  of  testator's  surviving  children  or  de- 
scendants of  children  during  minority,  or 
to  pay  over  their  shares  to  those  who  then 
should  have  reached  majority.  He  further 
provided  that  after  the  death  of  his  wife 
the  whole  of  his  residuary  estate  should 
be  divided  by  the  trustees,  subject  to  the 
above-recited  provision  for  the  increase  of 
the  share  therein  of  testator's  son  Ed- 
mund, into  as  many  equal  shares  as  testa- 
tor should  leave  children  or  descendants 
of  children,  to  apply  the  income  from  each 
share  for  the  benefit  of  the  person  or  per- 
sons for  whom  it  is  held  during  infancy, 
and  after  majority  to  pay  the  net  income 
directly  to  the  beneficiary,  adding:  "Upon 
the  attaining  of  the  age  of  thirty  years  by 
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either  of  my  sons  the  principal  of  the  share 
until  that  time  held  for  such  son  shall 
after  the  death  of  my  wife  be  paid  over, 
transferred,  or  conveyed  to  him."  Testa- 
tor's son  Edmund  having  died  before  at- 
taining ihe  age  of  thirty,  ihe  question  arose 
as  to  whether  he  had  any  vested  interest 
in  the  income  or  prinvipui  of  the  estate  ol 
his  father  which  would  pass  under  his, 
the  son's,  will,  it  was  heid  that  the  lan- 
guage used  by  the  testator  in  directing 
thai  the  $20,000  set  apart  for  Kdmuna 
should  be  added  to  his  aiiquot  share  of  the 
residuary  estate,  "and  be  held  for  his  bene- 
fit and  belong  to  him,"  the  fact  that  there 
was  no  apparent  distinction  to  be  made 
between  suuu  sum  and  the  balance  cousti- 
tui.iig  the  aliquot  share  of  such  son  in  the 
residuary  estate,  and  the  fact  that  the  tes- 
tator in  speaking  of  the  actual  division 
of  the  residuary  estate  after  the  death  of 
his  widow,  and  of  the  same  being  held 
for  the  benefit  of  his  sons  respectively,  re- 
ferred to  such  shares  as  "until  that  time 
held  for"  such  sons, — showed  his  intention 
to  be  to  make  vested  gifts  to  his  son  Ed- 
mund, subject  to  the  provision  made  for  his 
widow,  and  also  postponing  the  time  when 
his  son  should  have  possession  of  such 
gifts.  CuUen,  Ch.  J.,  concurring  In  the 
result,  said  that,  assuming  that  the  gift 
of  $20,000  was  vested,  he  could  not  perceive 
how  that  tended  to  prove  that  the  testator 
intended  his  other  gift,  made  in  entirely 
difi'crunt  language,  to  be  vested,  and  still 
less  how  it  would  tend  to  vest  the  share 
in  the  residuary  estate  of  the  other  son, 
who  might  also  have  died  under  the  age 
of  thirty  years;  that  in  his  judgment  the 
decision  could  safely  be  rested  on  one 
ground  alone,  which  is,  that  the  construc- 
tion of  the  gift  as  vested  would  prevent  the 
disinheritance  of  the  issue  of  any  child  who 
might  marry  and  die  before  the  expiration 
of  the  trust  period. 

In  Re  Grossman,  15  N.  Y.  S.  R.  841,  1 
K.  Y.  Supp.  103  (affirmed  on  other  grounds 
in  113  N.  Y.  503,  21  N.  E.  180),  where 
testator  directed  his  executor  to  set  apart 
a  fund  the  income  whereof  was  to  be  ap- 
plied to  the  use  of  his  wife  during  her 
natural  life,  and  upon  her  death  to  be  paid 
over  to  her  adopted  son,  if  he  should  then 
have  arrived  at  the  age  of  twenty-eight 
years;  "but  if  at  the  decease  of  my  wife 
he  shall  not  have  arrived  at  the  age  of 
twenty-eight  years,  then  my  executors  are 
directed  to  keep  the  same  invested  until 
he  shall  have  arrived  at  that  age,  and  that 
they  apply  the  interest  or  income  to  his 
use,  and  on  his  arrival  at  the  age  of 
twenty-eight  years,  the  said  principal  and 
accumulated  interest  (if  any)  is  to  be  paid 
to  him,"  but  if  he  should  die  before  arriv- 
ing at  such  age  without  leaving  issue,  then 
the  fund  was  given  to  others, — it  was  held 
that  the  words  used  indicated  an  absolute 
gift,  with  the  time  of  payment  only  being 
postponed. 

In  Hooker  t.  Bryan,  140  N.  C.  402,  53 
S.  E.  130,  where  testatrix  gave  "the  resi- 
due of  my  real  estate  to  my  beloved 
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I  nephew,  Roscoe  Hooker,  upon  his  becoming 

'  twenty-one  years  of  age,  and  lend  the  same 

I  to   my   beloved   sister,   Ella   Bonner,   until 

•  my  nephew,  Koscoe  Hooker,  is  twenty-one 

years  old," — it  was  held  that  the  pbraae 

"upon    his   becoming   twenty-one   years   ox 

age"  referred  to  the  time  of  enjoyment,  and 

therefore    that    the    nephew    took   a   vested 

remainder. 

In  Clark  ▼.  Peters,  68  Misc.  252,  124 
K.  Y.  Supp.  961,  where  the  testator  gave 
to  a  daughter  the  use  of  a  share  of  his 
estate  during  her  natural  life,  and  after  her 
death  gave  such  share  to  her  two  children, 
I  share  and  share  alike,  or  to  the  survivor 
I  of  them,  on  his  or  her  attaining  lawful 
age,  it  was  held  that  the  children  iooik. 
vested  interests,  subject  to  be  devested. 

In  James  v.  Wynford,  1  Smale  &  G.  40. 
freehold  and  leasehold  estates  were  devised 
i  upon  trust,  after  certain  trusts  that  failed, 
I  to  receive  the  rents,  and  pay  them  for  the 
!  benefit    of    the    testator's    daughter's    son 
I  Robert,  "and  all  and   every    son    and   sons 
as  she  should  happen  to  have,  until  he  or 
,  they  should  attain  his  and  their  age  and 
^  ages  of  twenty-flve  years;  and  on  his  and 
their  attaining  that  age,  in  trust  for  the 
j  heirs,    executors,    administrators,    and    as- 
signs  of  the  said  Robert,  and  all  and  every 
other  son   and  sons  as  his   said  daughter 
Bridget  should  happen  to  leave  and  attain 
.  the  age  of  twenty-live  years;"  but  in  case 
his  daughter  should  leave  no  son  or  sons, 
,  and  they  should  all  happen  to  die  without 
attaining  the  age  of  twenty-five  years,  then 
I  in  trust  for  all  and  every  the  daughter  and 
>  daughters    of    his    said    daughter    Bridget 
that   should   attain   the   age   of  twenty-dve 
years ;  but  in  case  his  daughter  should  leave 
no  son  or  daughter  at  her  decease   living 
that  should  attain  such  age,  then  testator 
I  devised  the  property  to  nephews.     He  also 
gave  certain  realty  in  trust  for  his  daugh- 
,  tcr  for  life,  and  from  and  after  her  decease 
upon  trust  to  pay  and  apply  the  rents  and 
!  profits  thereof,   or  so   much   as   should   be 
'  necessary,  to  and    for    the    support,    edu- 
cation, and  maintenance  of  his  said  daugh- 
ter's  son   Robert,    and   all  and  every  other 
^  son  and  sons  as  she  might  happen  to  leave, 
until   he  and  they   should  attain   the  age 
or   ages  of   twenty-five  years,   and  on   his 
and  their  attaining  that  age,  then  in  trust 
for  the  said  Robert  and  such  other  son  and 
sons  and  their  assigns  for  and  during  the 
term  of  their    natural    lives,  remainder  to 
their  sons  in  tail,  etc.     It  was  held  to  be 
clearly   the   intention    of   the   testator   that 
Robert  and  all  the  other  sons  of  his  daugh- 
ter should,  on  her  death,  take  a  beneficial 
interest  in  the  rents  and  income,  which  on 
attaining  the  age  of  twenty-flve  was  to  be- 
come   absolute   and   indefeasible,    but    that 
it  was  defeasible   in  case  of  death  under 
twenty-five. 

In  L'Estrange  v.  L' Estrange,  L.  R.  25 
Ir.  Eq.  399,  where  testator  devised  lands  to 
his  son  Thomas  "on  his  attaining  the  age 
of  twenty-five  years;  and  should  he  not  live 
to  attain  said  age,  I  devise  said  estate  to 
my  son  Patrick  on  his  attaining  said  age 
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of  twenty-five  yeRrs;"  and  by  codicil 
cliarged  an  annuity,  which  was  to  begin  froifi 
testator's  death,  upon  "the  lands  .  .  . 
devised  to  my  son  Thomas,"  and  charged 
other  lands  with  an  annuity  for  the  same 
amount  for  his  son  Thomas,  to  be  payable 
to  him  during  the  life  of  the  first  an- 
nuitant,— it  was  held  that  the  charge  of 
the  first  annuity,  and  the  appointment  of 
the  second  annuity  obviously  by  way  of 
recoupment,  showed  that  testator  meant  to 
give  his  son  a  vested  estate,  subject  to  be 
devested  by  his  death  under  twenty-one. 

In  Re  Paxson,  te8ta4»r  devised  and  be- 
queathed a  share  of  his  residuary  estate 
to  his  three  grandchildren,  "share  and  share 
alike,  on  their  arrival  respectively  at  the 
age  of  twenty-one  years,"  adding:  "And  in 
case  of  the  death  of  either  of  my  said 
grandchildren  before  his  or  her  arrival  at 
the  age  of  twenty-one  years  without  leaving 
issue  him  or  her  surviving,  then  his  or  her 
share  so  dying  shall  go  to  and  be  divided 
between  the  survivors  or  survivor  thereof. 
And  until  the  arrival  of  my  said  grand- 
children at  the  age  of  twenty-one  years 
respectively,  I  will  and  direct  that  one-half 
part  of  the  income,  interest,  and  dividends 
of  their  respective  shares  shall  go  to  and  be 
paid  to  their  mother,  Ella  Paxson,  for  their 
education  and  support  during  their  minority 
respectively."  By  a  codicil  he  recited  that 
"whereas  1  have  given  two  thirds  of  my 
residuary  estate  to  my  three  grandchildren, 
share  and  share  alike,  on  their  arrival 
respectively  at  the  age  of  twenty-five  years. 
.  .  .  Now  I  hereby  ratify  and  confirm 
my  said  will,  and  1  do  furthermore  direct 
my  executors"  to  pay  one  half  of  the  in- 
come of  each  share  to  the  mother  of  such 
grandchildren  for  support  and  education, 
and  to  accumulate  the  remaining  half  to 
be  paid  along  with  the  principal.  It  was 
held  that,  although  there  was  no  ante- 
cedent substantive  gift,  the  fact  that  the 
gift  over  upon  the  death  of  either  grand- 
child before  attaining  the  age  when  pay- 
ment was  to  be  made  was  dependent  on 
death  "without  leaving  issue  him  or  her 
surviving,"  the  provision  that  a  moiety  of 
the  income  should  be  employed  for  the  edu- 
cation and  support  of  the  legatoes  during 
minority,  the  reference  in  the  clause  pro- 
viding against  the  death  of  either  of  the 
grandchildren  in  his  or  her  minority  to 
"the  shares"  of  the  one  so  dying,  and  the 
expressions  used  in  the  codicil, — disclosed 
a  clear  intention  on  the  part  of  the  testator 
to  vest  his  gift  in  his  grandchildren. 

In  McCall's  Estate,  11  Phila.  41,  where 
testatrix  gave  to  her  executors  a  sum  of 
money  in  trust  to  pay  the  income  thereof 
to  a  nephew  during  his  life,  and  after  his 
decease  to  pay  the  income  to  another  "un- 
til he  arrives  at  the  age  of  twenty-five 
years;  and  on  his  arriving  at  twenty-five 
years  to  pay  over  to  him  the  principal 
sum  of  $2,000,  with  any  accumulation  there- 
on;" further  providing  that  if  the  legatee 
should  die  before  arriving  at  twenty-five 
years  of  age  without  marrying  or  leaving 
child  or  children  him  surviving,  the  said 
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sum  of  money  should  go  to  another,  but 
if  the  said  legatee  should  die  under  the 
age  of  twenty-five  years  leaving  a  child 
or  children,  such  sum  should  go  to  his  child 
or  children  him  surviving  in  equal  shares, — 
it  was  held  that  the  provision  above  sum- 
marized sliowed '  the  intention  of  the  tes- 
tatrix to  be  to  give  the  legatee  a  present 
and  immediate  interest  in  the  legacy,  sub- 
ject to  being  devested  only  in  the  event  of 
his  death  under  twenty-five  years  of  age 
without  marrying  or  leaving  issue. 

In  Van  "v.  Clarlc,  1  Atk.  510,  where 
testator  directed  a  sum  of  money  to  be  paid 
to  a  certain  person  in  trust  for  his  daugh- 
ter, directing  that  he  should  pay  it  to  the 
said  daughter  for  her  own  use  and  benefit 
upon  her  attaining  the  age  of  eighteen 
or  marriage,  if  that  should  first  happen, 
it  was  said  that  the  legacy  was  not  con- 
tingent upon  her  attaining  eighteen  or  mar- 
riage. 

In  Re  Bunn,  L.  R.  16  Ch.  Div.  47,  where 
testator  gave  his  residuary  personal  estate 
in  trust  to  convert  and  invest  "and  pay  the 
annual  income  arising  therefrom  unto  my 
nephew  Enoch  Bunn  for  his  maintenance 
and  until  he  shall  attain  the  age  of  thirty 
years,  and  upon  his  attaining  that  age  shall 
pay  over  or  transfer  the  said  trust  moneys 
and  securities  to  the  said  Enoch  Bunn  for 
his  absolute  use  and  benefit,"  it  was  held 
that  the  gift  of  intermediate  income  vested 
the  gift  of  capital. 

In  Re  Williams  [1907]  1  Ch.  180,  where 
testator  gave  his  residuary  estate  to  trus- 
tees upon  trust  as  to  one-third  part  there- 
of "to  pay  the  income  thereof,  or  such  part 
thereof  as  my  trustees  shall  think  fit,  to 
my  son  [naming  him]  for  his  advancement, 
preferment,  or  benefit,  by  equal  weekly  in- 
stalments until  he  shall  attain  the  age  of 
thirty-five  years,  and  upon  his  attaining 
that  age  then  I  direct  my  trustees  to  pay 
him  the  corpus  of  the  remaining  third  of 
my  estate,"  it  was  held  clear  that  the 
testator  intended  the  son  to  have  the  whole 
of  the  income  until  he  attained  the  age 
of  thirty-five,  with  an  ultimate  gift  of  the 
corpus  at  that  age,  so  as  to  bring  the  case 
within  the  rule  that  a  gift  of  the  income 
in  the  meantime  vests  the  legacy  at  once. 

In  Dobbie  v.  McPherson,  19  Grant,  Ch. 
(U.  C.)  262,  where  testator  devised  cer- 
tain lands  to  trustees  "for  or  on  behalf 
of  my  two  sons  William  and  James,  and  of 
any  other  son  or  sons  to  be  hereafter  law- 
fully begotten  by  me,"  directing  that  the 
land  should  be  conveyed  to  them  upon  their 
coming  of  age,  charged  with  certain  pay- 
mento  to  his  daughters,  it  was  held  that 
the  sons  took  an  equitable  fee  vesting  at 
the  death  of  the  testator,  the  personal 
enjoyment  only  being  postponed. 

In  Illinois  Land  &  Loan  Co.  v.  Bonner, 
75  111.  315,  where  a  will  provided  that  the 
executor  should  hold  certain  property  as 
trustee  for  a  certain  person  and  his  sister; 
that  upon  the  sister's  arriving  at  eighteen 
years  of  age  he  should  convey  one  moiety 
thereof  to  her,  and  upon  the  brother's 
arriving  at   the   age   of   twenty-one  years. 
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convey  the  other  moiety  thereof  to .  him ; 
that  in  case  the  sister  should  die  without 
issue  before  the  full  execution  of  the  direc- 
tions of  said  will,  leaving  the  brother  sur- 
viving, then  the  whole  of  the  estate  should 
be  conveyed  and  delivered  over  by  said 
executor  to  him  upon  his  arriving  at  twen- 
ty-one years  of  age;  and  that  in  case  both 
said  sister  and  brother  should  die  without 
issue  prior  to  attaining  the  ages  of  eighteen 
and  twenty-one  years  respectively,  then  said 
executor  should  convey  to  other  persons, — 
it  was  held  that  in  view  of  the  words  used, 
which  refer  to  both  attaining  the  specified 
ages  as  an  event,  rather  than  as  a  con- 
tingency, and  the  devise  over  in  case  of 
the  sister's  death  without  issue,  the  devi- 
sees took  a  vested  interest. 

In  Weymau  v.  Riugold,  1  Bradf.  40, 
where  testator  directed  hia  executors  to 
invest  the  sum  of  $4,000,  and  to  pay  and 
apply  the  interest  thereof  to  the  support 
and  maintenance  of  a  great  niece  and 
great  nephew  "until  thy  shall  respectively 
attain  the  age  of  twenty-one  years,  and 
upon  their  so  attaining  the  age  of  twenty- 
one  years  to  pay  the  said  principal  moneys 
to  them  or  their  assigns  in  equal  moieties; 
and  in  case  they  shall  die  without  leaving 
lawful  issue  before  they  attain  the  age  of 
twenty-one  years,  that  the  said  money  shall 
fall  into  and  become  a  part  of  the  residue 
of  my  estate," — it  was  held  that  although 
there  was  no  absolute  direct  gift  in  express 
terms  to  the  legatees,  yet  the  directions  of 
the  testator  sjb  to  the  severance  of  the  sum 
of  $4,000  from  the  estate,  its  investment,  the 
application  of  the  interest  to  the  support 
of  the  legatees,  and  the  payment  to  them 
of  the  principal  fund  on  their  severally  at- 
taining majority,  were  decisive  circum- 
stances evincing  an  intention  to  make  the 
gift  vested. 

In  Pearson  v.  Dolman,  L.  B.  3  Eq.  315, 
testatrix  gave  the  proceeds  of  her  life  in- 
surance policy  upon  trust  "so  long  as  my 
nephew  Thomas  shall  be  in  solvent  cir- 
cumstances, and  shall  not  have  become 
bankrupt,  or  made  any  composition  with 
his  creditors,  or  have  pledged  his  property 
for  the  benefit,  to  pay  the  dividends,  in- 
terest, and  annual  produce  of  the  said  trust 
moneys,  stocks,  funds,  and  securities,  to 
my  said  nephew,  until  he  shall  attain  the 
age  of  twenty-five  years,  so  that  his  re- 
ceipts alone  shall  be  good  discharges 
for  the  same,  and  so  that  he  may  not  de- 
prive himself  thereof  by  sale,  mortgage,  or 
otherwise  by  way  of  anticipation.  For  in 
either  of  the  events  aforesaid,  I  direct  that 
my  said  nephew  shall  lose  all  lienefit  of  this 
provision,  and  that  no  assignees,  creditors, 
or  other  persons  shall  derive  any  benefit 
therefrom,  my  object  being  for  the  personal 
wants  of  the  said  Thomas  Watkins  until 
any  such  event  as  aforesaid  shall  have  hap- 
pened, and  then  for  the  good  of  his  family." 
On  the  happening  of  any  such  event  the 
trustees  were  to  stand  possessed  of  the 
trust  fund  and  the  income  therefrom  in 
trust  for  all  and  every  the  lawful  children 
of  the  nephew,  who,  being  a  son,  should  at- 
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tain  twenty-one  years,  or  daughters,  should 
attain  that  age  or  marry;  but  in  case  the 
nephew  should  not  then  have  any  lawful 
children  or  child,  then  she  directed  that  the 
trust  fund  should  fall  into  the  residue.  She 
further  directed  the  trustees  to  pay  the 
proceeds  of  the  policy  to  her  nephew  on 
bis  attaining  twenty-five;  in  case  he  should 
die  under  twenty-five  leaving  any  child 
or  children  him  surviving,  the  said  trust 
moneys,  stocks,  funds,  and  securities,  and 
the  interest,  dividends,  and  annual  produce 
thereof,  were  directed  to  remain  and  be  ia 
trust  for  all  and  every  the  children  of  her 
nephew,  who,  being  sons,  should  attain 
twenty-one,  or,  being  daughters,  should 
attain  that  age  or  marry  under  that  age. 
It  was  held  that  though  the  question  was 
one  of  some  nicety,  yet  there  being  a  gift 
of  the  intermediate  income,  and  the  fund 
being  givoi  to  trustees,  showing  a  separa- 
tion of  the  l^acy  from  the  bulk  of  the 
estate,  and  the  circumstance  that  there  was 
one  event  in  which  it  was  to  go  back  to 
the  residue,  going  to  show  an  intention  that 
except  in  that  event  it  was  not  to  go  back, 
the  gift  vested  immediately,  subject  to  de- 
feasance in  the  event  of  the  nephew's  alien- 
ating in  part  or  dying  under  twenty-five 
and  leaving  children. 

In  Rhode  Island  Hospital  Trust  Co.  t. 
Noyes,  26  R.  1.  323,  58  Atl.  999,  testator 
gave  and  bequeathed  certain  shares  of  stock 
and  a  sum  of  money  in  trust  to  pay  from 
the  net  income  a  certain  annuity  to  testa- 
tor's sister,  and  to  pay  or  apply  the  residue 
of  said  net  income,  or  so  much  thereof  as 
the  trustee  should  deem  advisable,  to  the 
use  or  benefit  and  education  of  testator's 
grandson  until  he  should  attain  the  age 
of  twenty-one  years,  and  after  he  should 
attain  such  age  and  until  he  should  attain 
the  age  of  twenty-five  years  to  pay  over 
such  residue  to  him  for  his  own  use.  "And 
upon  his  attaining  the  age  of  twenty-five 
years,  my  said  trustee  shall  pay  over  to 
him  my  said  grandson  the  whole  of  this 
fund  and  all  accumulations  thereof,  that 
may  then  be  remaining  in  the  hands  of  my 
said  trustee  for  his  own  absolute  use.  But 
if  my  said  grandson  shall  decease  before 
attaining  the  age  of  twenty-five  years,  then 
in  that  event  immediately  upon  his  decease, 
my  said  trustee  shall  pay  over  and  distrib- 
ute the  said  fund  to  his  issue,  if  any  then 
living,  .  .  .  and  in  default  of  such  is- 
sue then  as  a  part  of  and  in  such  manner 
as  is  hereinafter  provided  respecting  my 
residuary  estate."  It  was  held  that  upon 
consideration  of  the  language  of  the  will, 
showing  an  immediate  separation  of  this 
ftud  from  the  corpus  of  the  estate,  and  the 
appointment  of  a  trustee  for  and  the  gift 
of  interim  income  to  the  grandson,  the 
language  used  in  the  devise  over,  and  the 
strong  presumption  in  favor  of  vested  as 
opposed  to  contingent  interests,  the  grand- 
son took  a  vested  interest  in  the  fund  in 
question,  subject  to  be  devested  upon  his 
death  without  issue  under  the  age  of  twen- 
ty-five years. 

In  Vivian  t.  Mills,  1  Bear.  315,  it  waa 
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held  that  under  a  will  by  which  testator 
provided:  "My  estate  subject  to  the  above 
annuities  to  be  equally  divided  among  my 
legitimate  children  on  their  attaining  the 
age  of  twenty -one  years  respectively;  my 
executors  will  use  their  discretion  in  causing 
any  moderate  advances  to  be  made  for  the 
purpose  of  placing  my  children  in  a  pro- 
fession from  their  respective  portions  of 
my  estate,"  the  children  took  vested  inter- 
ests. 

In  Armitage  v.  Williams,  27  Beav.  346, 
where  a  testator  directed  certain  property 
to  be  invested,  the  interest  arising  there- 
from to  be  applied  to  the  education  of  the 
children  of  certain  persons,  in  equal  shares, 
"and  on  their  attaining  the  age  of  twenty- 
one  years  the  whole  to  be  sold  and  divided 
equally  between  them," — it  was  held  that 
the  interest  of  such  children  vested  at  birth. 

In  Brennan  v.  Brennan  [1894]  1  I.  R. 
69,  where  testator  bequeathed  the  residue 
of  his  property  in  equal  shares  to  all  his 
children  upon  their  attaining  the  age  of 
twenty-four  years  respectively,  and  directed 
his  executors  to  invest  for  the  maintenance 
and  education  of  his  children  during  their 
minorities,  or  if  girls,  imtil  their  marriage, 
all  the  moneys  to  which  they  might  respec- 
tively be  entitled  under  his  will,  it  was 
held  that  the  maintenance  clause  was  suf- 
ficient to  vest  the  gift  immediately. 

In  Bird  v.  Maybury,  33  Beav.  351,  where 
testator  devised  and  bequeathed  his  real 
and  personal  estate  to  trustees  upon  trust 
to  sell  and  to  stand  possessed  of  the  pro- 
ceeds, and  to  pay  the  interest  or  dividends 
arising  therefrom  to  his  wife,  "to  be  ap- 
plied by  her  towards  the  support  and  main- 
tenance of  herself  and  my  said  children 
until  my  said  children  shall  respectively  at- 
tain the  age  of  twenty-one  years,  and  upon 
their  severally  attaining  that  age  I  direct 
the  moneys  so  invested  as  aforesaid  to  be 
divided  between  my  said  wife  and  children, 
share  and  share  alike," — it  was  held  that 
a  son  who  died  under  twenty-one  had  a 
vested  interest. 

In  Re  Jobson,  L.  R.  44  Ch.  Div.  154, 
testator  gave  his  estate  upon  trust  as  to 
a  specified  leasehold  to  permit  his  daugh- 
ter Elizabeth  to  receive  the  rents  and  prof- 
its thereof  for  her  life,  adding:  "And 
from  and  after  her  decease  the  same  prem- 
ises shall  be  In  trust  for  all  the  children 
of  the  said  Elizabeth  Jobson  in  equal  shares 
as  tenants  in  common  on  their  respectively 
attaining  the  age  of  twenty-one  years." 
The  will  contained  no  directions  as  to  the 
application  of  the  rents  of  the  leasehold 
during  the  minority  of  the  daughter's 
children  after  her  death.  It  was  held  that 
the  words  "from  and  after  her  decease"  did 
not  amount  to  a  complete  dedication  of  the 
property  to  the  daughter's  children  upon 
her  death,  whether  they  should  live  to  at- 
tain twenty-one  or  not,  so  as  to  turn  their 
contingent  into  vested  interests,  but  that 
auch  expression  only  meant,  "subject  to  the 
interest  of  the  tenant  for  life."  Upon 
this  point.  North,  J.,  said:  "That  this 
is  the  true  meaning  is,  I  think,  clear  from 
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these  considerations.  Suppose  that,  in- 
stead of  a  child  surviving  her  mother  and 
then  dying  under  twenty-one,  she  had  at- 
t-uined  twenty-one  and  had  then  died  in 
the  lifetime  of  her  mother,  if  the  gift  to 
children  is  only  to  take  effect  'from  and 
after'  the  death  of  the  mother,  that  child, 
though  she  had  attained  twenty-one,  would 
take  no  interest  whatever  in  the  house.  It 
seems  to  me  impossible  to  hold  that  a  con- 
struction which  would  produce  -such  a  re- 
sult can  be  the  right  construction."  The 
case  of  Andrew  v.  Andrew,  L.  R.  1  Oh. 
DiT.  410,  45  L.  J.  Ch.  N.  S.  232,  34  L. 
T.  N.  S.  82,  24  Week.  Rep.  329,  was 
distinguished  upon  the  ground  that  the 
court  in  that  case  was  strongly  influenced 
by  the  wish  to  avoid  the  extremely  improb- 
able construction  that  the  infant  son,  who 
was  to  take  the  whole  interest  in  the  prop- 
erty at  twenty-one,  was  to  lose  the  whole 
of  the  income  during  his  minority,  and 
that,  moreover,  there  was  a  gift  over  in  de- 
fault of  the  tenant  for  life  having  a  son. 

In  Lake  v.  Ascher,  132  App.  Div.  684, 
117  N.  Y.  Supp.  466,  where  testator  gave 
a  share  of  his  residuary  estate  to  the  chil- 
dren of  a  grandson,  to  be  equally  divided 
between  them,  the  executors  and  trustees 
of  the  will  being  directed  to  divide  said 
share  into  parts  according  to  the  number 
of  such  children,  and  to  pay  and  deliver 
to  each  of  said  children  one  of  such  parts 
upon  his  or  her  arriving  at  the  age  of 
twenty-five  years,  in  the  meantime  applying 
the  income  to  the  support,  education,  and 
maintenance  of  each  of  said  children,  it  was 
held  that  the  interests  of  the  children  were 
not  contingent  upon  their  reaching  twenty- 
one. 

In  Re  Tumey  [1899]  2  Ch.  739,  69  L. 
J.  Ch.  N.  S.  1,  48  Week.  Rep.  97,  81  L. 
T.  N.  S.  548,  where  testator,  who  had  given 
his  residuary  real  and  personal  estate  upon 
trust  for  his  two  sons  in  equal  shares  ab- 
solutely, by  codicil  revoked  the  absolute 
gift  of  one  moiety  to  his  son  James,  and 
instead  thereof  directed  it  to  be  held  in 
trust  to  pay  the  income  thereof  to  James 
during  his  life,  and  after  his  death  upon 
trust  for  his  child  or  children  absolutely 
upon  their  attaining  the  age  of  twenty-five 
years;  and  in  event  of  the  death  of  either 
or  all  of  the  children  of  his  son  James  be- 
fore attaining  such  age,  then  upon  trust 
to  pay  the  share  of  the  child  or  children 
so  dying  to  his  other  son, — it  was  held  that 
though  the  language  was  obscure,  the  use 
of  the  word  "absolutely"  in  the  phrase 
"after  his  [the  son's]  death  upon  trust  for 
his  child  or  children  absolutely  upon  their 
attaining  the  age  of  twenty-five"  and  the 
fact  that  in  the  gift  over  the  testator 
treated  the  children  of  his  son  as  having 
"shares"  although  dying  before  attaining 
twenty-five,  showed  that  the  testator  prob- 
ably meant  to  give  such  children  vested 
interests,  subject  to  be  devested  by  their 
death  under  twenty-five. 

In  Smith  v.  Parsons,  146  N.  Y.  116,  40 
N.  E.  736,  where  testator  empowered  his 
executors  to  divide  a  portion  of  his  estate 
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into  as  many  equal  shares  as  he  should 
leave  children  him  surviving,  and  to  invest 
and  reinvest  each  share,  and  to  apply  so 
much  of  the  income  as  they  might  deem 
necessary  to  the  use  of  the  child  for  whom 
the  share  is  intended,  "and  to  accumulate  the 
remainder  of  said  income  until  the  said  child 
shall  attain  the  age  of  twenty-one  years, 
or  sooner  die,  and  upon  such  child  attaining 
the  age  of  twenty -one  years  to  pay  over  all 
accumulations  of  such  income  to  such  child, 
and  thereafter  to  apply  the  income  and 
interest  of  such  share  to  the  use  of  such 
child  during  the  remainder  of  his  or  her 
natural  life;  and  upon  the  death  of  such 
child  before  or  after  his  or  her  attaining 
the  age  of  twenty-one  years,  to  assign, 
transfer,  and  set  over  such  share  to  the 
children,  if  any,  of  such  child,"  and  in  de- 
fault of  children,  then  to  testator's  sur- 
viving issue, — it  was  held  that,  taking  the 
whole  will  together,  it  was  the  intention 
of  the  testator  that  all  accumulations  of 
income  during  infancy  should  vest  at  once, 
and  only  the  time  of  payment  or  enjoyment 
was  postponed  until  majority. 

In  Re  Ranken,  101  App.  Div.  189,  01 
K.  Y.  Supp.  933  (affirmed  without  opinion 
in  182  N.  Y.  519,  74  N.  E.  1124),  where 
testatrix  devised  her  residuary  real  estate 
to  her  executors  upon  trust  to  collect  and 
receive  the  rents,  issues,  and  profits  there- 
of during  the  minority  of  a  son,  and  dur- 
ing his  minority  to  accumulate  such  in- 
come, and  to  apply  so  much  thereof  as 
should  be  necessary  toward  his  support, 
maintenance,  and  education,  and  further 
provided:  "Upon  my  said  son  [name] 
reaching  the  age  of  twenty-one  years,  I 
do  hereby  give  and  devise  the  said  real 
estate  and  appurtenances  thereunto  belong- 
ing to  liim,  my  said  son  [name],  together 
with  any  surplus  income  accumulated  there- 
frftm  during  his  minority,  absolutely  to 
have  and  to  hold  the  same  tr  him,  his 
heirs  and  assigns  forever," — it  was  held, 
following  Smith  v.  Parsons,  146  N.  Y.  116, 
40  N.  E.  736,  that  the  accumulations  vested 
at  once,  and  that  only  the  time  of  pay- 
ment or  enjoyment  was  postponed  until 
majority. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Alexander  v.  Alexander,  16  C.  B.  59, 
where  testator  gave  and  devised  to  his  son 
all  his  realty  for  and  during  the  term  of 
his  natural  life,  and  from  and  immediately 
after  his  decease  gave  and  devised  the  same 
unto  the  second  son  of  the  body  of  such 
son  lawfully  begotten,  "on  his  attaining 
the  age  of  twenty-one  years,  but  in  default 
of  there  being  a  second  son,"  then  to  an- 
other, it  was  held  that  the  second  son 
took  a  contingent  remainder  expectant  on 
the  determination  of  the  life  estate  of  his 
father. 

In  Love  v.  Love,  Ir.  L.  R.  7  Eq.  306. 
testator  bequeathed  all  his  land  to  a  nephew 
"on  his  attaining  the  age  of  twenty-three." 
It  was  held  that  as  there  was  nothing  to 
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control  the  effect  of  the  words  of  con- 
tingency, there  being  no  separate  direction 
as  to  enjoyment,  as  to  which  they  could 
be  referred,  as  they  formed  a  portion  of  the 
gift  itself,  there  being  no  gift  of  inter- 
mediate rents  and  profits,  either  for  the 
benefit  of  the  devisee  or  any  other  person, 
no  prior  interest  given,  nor  any  gift  over 
in  case  the  devisee  should  not  attain  the 
prescribed  age, — the  gift  was  contingent 
upon  the  nephew's  attaining  the  age  of 
twenty-three.  ^ 

In  Ruthven  v.  Ruthven,  25  Grant,  Ch. 
(U.  0.)  534,  where  testator  bequeathed 
"the  sum  of  $500  to  each  of  the  four  chil- 
dren of  my  brother  George  Ruthven  on  their 
attaining  their  twenty-first  year,"  it  was 
held  that  the  legacies  were  contingent  upon 
the  legatees  respectively  attaining  their 
majority. 

In  Grigsby  v.  Breckinridge,  12  B.  Mon. 
629,  the  bequest  to  a  son  of  $1,000  "on  his 
arriving  at  age,  to  purchase  stock  for  his 
farm,"  was,  in  view  of  the  terms  in  whidi 
the  bequest  was  made  and  the  object  to 
which  the  money '  was  to  be  applied,  con- 
sidered as  a  contingent,  and  not  a  vested, 
legacy. 

In  High  V.  Pollock,  114  Md.  580,  80  Atl. 
43,  testator  charged  the  lands  devised  to  his 
two  sons  with  the  payment  of  an  annuity 
to  a  daughter  during  her  life,  and  upon 
her  death  to  her  son  "until  he  has  reached 
the  age  of  twenty-four  years,  and  upon  the 
said  [son]  arriving  at- the  age  of  twenty- 
four  years,  provid^  he  arrives  at  that  age 
after  the  death  of  his  said  mother,  or  if 
the  said  [son]  is  twenty -four  years  of  age 
at  the  death  of  his  mother,  then  each  of  my 
said  two  sons  shall  pay  the  sum  of  $1,000 
to,"  the  son  of  said  daughter.  It  was 
held  that  the  language  used  by  the  testa- 
tor clearly  disclosed  an  intent  on  his  part 
to  make  the  vesting  of  the  legatee's  interest 
contingent  upon  his  reaching  the  age  of 
twenty-four  years,  the  creation  of  the  charge 
being  regarded  as  made  with  the  intention 
of  securing  the  payment  of  the  annuities, 
rather  than  with  the  intention  of  vesting 
the  legacy. 

In  Re  Whittick,  130  L.  T.  Jo.  440,  where 
testator  directed  his  trustees  to  set  apart 
a  sum  of  money,  and  to  pay  the  income 
therefrom  to  his  wife  during  widowhood, 
and  after  her  death  or  remarriage  upon 
trust  for  his  daughter,  "to  be  an  absolute 
interest  on  her  attaining  the  age  of  twenty- 
one  years,  and  to  be  held  by  her  for  her 
sole  and  separate  use  and  benefit,"  it  was 
held  that  the  daughter's  interest  was  con- 
ditional upon  her  attaining  the  age  of 
twenty-one  years. 

In  'Lyman  v.  Parsons,  26  Conn.  493, 
testator,  after  making  a  provision  for  his 
wife  which  included  an  annuity  to  be  paid 
from  his  estate  until  her  decease  or  remar- 
riage, gave  the  residue  of  his  estate  in  trust 
for  the  sole  use  and  benefit  of  his  son  and 
daughters,  directing  that  during  their 
minority  the  trustee  should  expend  such 
I  sums  for  their  support  and  education  as 
might  seem  expedient,  charging  the  sums  «- 
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pended  for  each  towards  his  or  her  share  of 
the  estate.  He  then  directed  the  trustees 
to  pay  to  his  son  on  his  attaining  the 
age  of  twenty-one  years  the  sum  of  $5,000; 
and,  if  they  should  judge  best,  a  further 
sum  not  exceeding  $500  if  they  should 
think  it  to  be  for  his  interest;  to  pay  to 
him  on  the  attaining  of  twenty-three  years 
such  an  amount  as  they  should  deem  it  best 
for  his  interest  to  receive,  not  exceeding 
$10,0U0;  on  his  attaining  to  the  age  of 
twenty-five  years,  to  make  a  similar  dis- 
cretionary payment;  and  to  continue  to 
make  such  payments  from  one  period  of 
two  years  to  another  until  the  son's  share 
should  be  fully  paid  off  and  discharged.  He 
likewise  directed  the  trustees  to  pay  to 
each  of  his  daughters  on  their  respectively 
attaining  the  age  of  twenty-one  the  sum 
of  $2,000,  and  a  like  sum  every  two  years 
thereafter.  He  further  provided  that  if  his 
son  should  die  before  receiving  payment  of 
his  share  as  aforesaid,  leaving  no  lawful 
issue,  then  that  his  share  remaining  in  the 
hands  of  said  trustees  should  be  paid  and 
delivered  over  in  equal  shares  to  his  daugh- 
ters; and  made  a  similar  provision  in  case 
any  one  of  his  daughters  should  die  before 
receiving  payment.  If  any  of  his  children 
should  die  leaving  lawful  issue,  such  issue 
were  to  be  entitled  to  the  share  of  their 
parent.  The  question  having  arisen  as  to 
the  right  of  the  children  to  be  paid  from 
time  to  time  the  accruing  rents  and  inter- 
eat  on  their  respective  shares,  it  was  held 
that  as  testator  contemplated  that  his 
estate  should  be  kept  together  until  its 
ultimate  distribution  in  the  manner  above 
detailed,  the  legacies  to  the  children  would 
not  be  considered  as  vested  until  the  time 
of  payment. 

The  same  will  was  under  construction  in 
Lyman  v.  Parsons,  28  Barb.  564,  where  it 
was  likewise  held  (reversing  4  Bradf.  268), 
that  the  interest  of  the  children  in  their 
unpaid  shares  could  not  be  said  to  be 
vested. 

In  Dickerson  t.  Sheehy,  156  App.  Div.  101, 
141  N.  Y.  Supp.  35  (affirmed  without  opin- 
ion in  209  N.  Y.  692,  103  N.  E.  717), 
testator  gave  his  residuary  estate  in 
trust  to  pay  two  fifths  of  the  income 
thereof  to  his  widow  during  her  life,  and 
to  divide  tlie  otlier  three  fifths  into  two 
equal  parts,  and  apply  so  much  of  one  part 
as  they  should  deem  proper  to  the  main- 
tenance and  education  of  his  son  Edward 
until  he  should  attain  the  age  of  twenty- 
one  years;  and  upon  his  attaining  that 
age  to  pay  over  to  him  such  part  from  time 
to  time  until  he  should  attain  the  age  of 
twenty-five  years,  further  providing:  "Up- 
on my  said  son  attaining  the  age  of  twenty- 
five  years,  to  convey,  transfer,  and  pay 
over  to  him  three  tenths  of  all  the  rest, 
residue,  and  remainder  of  all  my  real 
estate,  and  one  half  of  all  the  rest,  residue, 
and  remainder  of  all  my  personal  estate, 
together  with  all  unexpended  interest,  in- 
come, and  profits  of  the  said  one  of  the 
said  two  equal  parts  mentioned  in  [the 
preceding  paragraph]  to  my  said  son,  £d- 
L.R.A.1915L, 


ward  C.  Sheehy,  his  heirs,  representatives, 
and  assigns  forever."  It  was  held  that 
as  there  were  in  the  will  no  direct  words 
of  gift  to  the  son,  no  immediate  severance 
of  his  share  from  the  estate,  and  no  inter- 
vening estate  which  necessitated  the  post- 
poning of  the  transfer  of  the  estate  to  him 
until  he  should  arrive  at  the  age  of  twenty- 
five,  there  was  nothing  to  take  the  case 
out  of  the  operation  of  the  rule  that  whete 
a  gift  is  in  the  form  of  a  direction  to  pay 
and  divide,  futurity  is  annexed  to  the  sub- 
stance of  the  gift. 

In  Re  Kottmeier,  24  Misc.  58,  53  K.  Y. 
Supp.  392,  where  testator  gave  to  his  five 
children  and  his  grandson  all  his  estate,  to 
be  equally  dividnl  between  them,  furtiier 
directing  that  his  executor  should  hold  the 
share  of  his  estate  devised  to  his  grandson 
in  trust  during  his  minority  to  apply  the 
income  thereof,  or  such  portion  of  the  prin- 
cipal sum  as  they  might  consider  proper, 
to  his  support,  maintenance,  and  educa- 
tion, and  upon  his  arriving  at  the  age  of 
twenty-one  years  to  pay  over  to  him  the 
said  principal  sum  not  so  expended  and  all 
accumulations  thereof,  wiUi  a  gift  over 
should  the  grandson  die  before  attaining 
majority  leaving  no  lawful  child  or  chil- 
dren,— it  was  held  clearly  to  be  the  testa- 
tor's intention  not  to  vest  the  absolute  own- 
ership of  any  part  of  his  estate  in  his 
grandson  unless  he  arrived  i.t  the  age  of 
twenty-one  years. 

In  Vawdry  v.  Geddes,  1  Buss.  &  M.  203, 
testatrix  gave  the  income  from  her  residu- 
ary estate  to  her  sisters  for  life,  adding: 
"And  on  the  death  of  my  sisters,  I  will 
and  direct  that  the  interest  of  their  re- 
spective shares  shall,  at  the  discretion  of 
my  executors,  be  applied  in  the  mainte- 
nance and  education  or  accumulate  for  the 
benefit  of  the  chldren  of  each  of  my  sisters 
so  dying,  until  they  shall  severally  attain 
the  age  of  twenty -two  years;  and,  upon  any 
of  their  attainment  to  that  age,  they  shall 
be  entitled  to  their  proportion  of  their 
mother's  share  of  the  principal ;  and  in  case 
of  any  of  their  decease  under  that  age,  leav- 
ing lawful  issue,  such  issue  shall  be  en- 
titled to  their  respective  parent's  share  at 
such  time  as  such  parent  would  have  been 
entitled,  if  living,  thereto,  with  the  benefit 
of  the  interest  or  produce  thereof  in  the 
meantimei"  with  benefit  of  survivorship  in 
default  of  such  issue.  It  was  held  by  Sir 
Jolm  Leach,  M.  R.,  following  Leake  v.  Rob- 
inson, 2  Meriv.  363,  16  Revised  Rep.  168 
(set  out  in  note  216,  supra),  that  as  there 
was  no  gift  but  in  the  direction  to  pay,  the 
interests  taken  by  the  children  were  con- 
tingent upon  their  attaining  the  specified 
age. 

In  Re  Wrangham,  1  Drew.  &  S.  358, 
30  L.  J.  Ch.  N.  S.  258,  7  Jur.  N.  S.  15, 
3  L.  T.  N.  S.  722,  9  Week.  Rep.  356,  where 
testator  bequeathed  to  his  daughter  the 
interest  or  dividends  arising  from  certain 
securities,  "and  after  her  decease  the  prin- 
cipal of  the  said  stock  to  her  child  or 
children  in  equal  proportions  on  their  at- 
taining the  age  of  twenty-one  years,"  but 
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should  the  daughter  die  without  leaving  any 
issue,  then  in  such  case  the  stock  to  revert 
to  testator's  son,  it  was  held  that  by  the 
ordinary  interpretation  of  the  language 
used  the  gift  was  contingent  on  the  daugh- 
ter's children  attaining  the  age  of  twenty- 
one;  that  the  subsequent  clause  giving  the 
fund  over  to  the  son  in  the  event  of  no 
issue  surviving  the  daughter  did  not  show 
that  the  children  were  to  take  vested  in- 
terests, only  liable  to  be  devested  in  the 
event  of  all  the  daughter's  issue  predeceas- 
ing her,  but  that  its  object  was  to  provide 
for  the  event  of  one  or  more  children  at- 
taining twenty-one  in  the  life  of  their 
mother,  and  all  of  them  and  all  her  children 
predeceasing  her;  and  that  the  possible 
disherison  of  great-grandchildren  was  not 
sufficient  to  warrant  a  contrary  construc- 
tion. 

In  Anderson  v.  Bell,  29  Grant,  Ch.  (U. 
C.)  4S2,  where  testator  bequeathed  his 
residuary  estate  to  his  grandchildren, 
"share  and  share  alike,  on  their  coming  of 
the  age  of  twenty-flve  years  each,  to  be 
finally  determined  and  paid  to  them  on  the 
youngest  coming  of  the  age  of  twenty-five 
years;  provided,  nevertheless,  that  each  one 
on  coming  to  the  age  of  twenty-five  years 
receive  a  portion  of  not  more  than  one 
half  what  their  share  will  be  on  the  young- 
est coming  of  age," — it  was  held  that  as  in 
the  gift  itself  the  time  for  enjoyment  was 
defined,  it  was  thereby  made  contingent  on 
attaining  twenty-five. 

In  Marson  v.  Purdy,  31  N.  Y.  S.  R.  130, 
9  N.  Y.  Supp.  570,  affirmed  without  opinion 
in  126  N.  Y.  067,  27  N.  E.  854,  testator 
devised  real  estate  to  his  executors  "in  as 
many  equal  shares  as  shall  be  the  number 
of  my  surviving  children,  in  trust  as  to 
each  share  for  one  such  child  out  of  and 
upon  the  following  trusts:"  During  the 
widowhood  of  the  wife  to  apply  the  net 
income  "to  the  use  of  such  child,  or,  should 
such  child  die  during  the  widowhood  of  my 
wife,  to  the  use  of  the  descendants  of  such 
child,  if  any,  and  if  none,  to  the  use  of 
my  wife.  And  in  further  trust,  should 
my  wife  die  or  remarry  before  such  child 
shall  reach  the  age  of  twenty-one  years, 
until  such  child  shall  reach  that  age  or 
die,  if  he  or  she  shall  die  before  attaining 
that  age,  to  apply  the  same  to  the  use  of 
such  child.  Upon  the  death  or  remarriage 
of  my  wife,  whichever  shall  first  happen,  if 
such  child  shall  then  have  reached  the  age 
of  twenty-one  years,  I  give,  devise,  and  be- 
queath such  share  to  such  child.  .  .  . 
If  such  child  shall  not  then  have  reached 
the  age  of  twenty-one  years,  I  give,  devise, 
and  bequeath  such  share  to  such  child  on 
his  or  her  reaching  that  age.  If  such  child 
shall  then  have  died,  I  give,  devise,  and 
bequeath  such  share  to  and  among  those 
who  would  have  inherited  the  same  from 
such  child  if  dying  seized  thereof  in  the 
share  in  which  they  would  have  inherited 
the  same.  And  if  such  child  shall  die 
after  the  death  or  remarriage  of  my  wife, 
but  before  reaching  the  age  of  twenty-one 
years,  upon  the  death  of  such  child  I  give, 
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devise,  and  bequeath  such  share  to  and 
among  those  who  would  have  inherited  the 
same  from  such  child."  It  was  held,  as 
the  devise  which  the  testator  made  was 
first  to  take  effect  upon  the  death  or 
marriage  of  his  widow,  and  in  the  event 
also  of  the  child  to  be  benefited  by  it  at- 
taining the  age  of  twenty-one  years,  the 
case  was  within  the  general  principle  that 
where  the  only  gift  is.  found  in  a  direction 
to  divide  at  a  future  time,  it  is  contingent; 
and  that  such  was  the  purpose  and  design 
of  testator  was  further  disclosed  by  the  ad- 
ditional direction  that  if  at  the  time  of 
the  decease  or  marriage  of  the  widow,  the 
child  to  be  benefited  had  not  attained  the 
age  of  twenty-one  years,  then  the  devise 
should  be  further  dependent  upon  the  sub- 
sequent occurrence  of  that  event,  and  the 
further  provisions  in  the  event  of  the  child's 
death  before  attaining  the  age  of  twenty- 
one. 

In  Barker  v.  Lea,  Turn.  &  R.  413,  where 
testator  bequeathed  all  the  residue  of  his 
estate,  both  real  and  personal,  unto  the 
children  of  his  brothers  and  sisters,  "who 
shall  be  living  at  the  time  of  my  decease, 
on  their,  his,  or  her  respectively  attaining 
the  age  of  twenty-five  years,  in  equal 
shares,"  the  principal  of  all  such  moneys 
to  be  employed  by  the  executors  as  they 
should  think  most  advantageous,  and  the 
profits  and  produce  to  be  in  the  meantime 
applied  for  and  toward  their  maintenance, 
education,  and  support  equally  until  they 
should  respectively  attain  the  age  of  twen- 
ty-five years,  adding:  "And  in  case  of  the 
death  of  any  or  either  of  them  unmarried 
and  without  issue,  then  I  give  and  bequeath 
the  part  or  share  of  him,  her,  or  those  so 
dying  without  issue,  unto  the  survivor  and 
survivors  of  them  equally,  share  and  share 
alike,  and  to  be  paid  to"  them  respectively 
at  the  same  time  along  with  their  own 
original  shares," — it  was  held  that  the 
words  "on  their,  bis  or  her  respectively 
attaining  the  age  of  twenty-five  years 
were  annexed  to  the  substajice  of  the  be- 
quest, and  accordingly  that  the  gifts  were 
contingent  on  attaining  that  age,  notwith- 
standing the  effect  of  this  construction  was 
that  it  gave  no  effect  to  the  gift  over  in 
case  of  the  death  of  any  of  them  without 
issue. 

In  Boughton  v.  James,  1  Colly.  Ch.  Caa. 
26,  8  Jur.  329,  where  testator  gave  and 
devised  his  property  on  trust,  inter  alia, 
to  pay  to  and  for  the  use,  education,  and 
maintenance  of  each  of  the  daughters  of 
hia  two  nephews,  whether  bom  in  his  life- 
time or  afterwards,  the  yearly  sum  of  £40 
apiece  until  they  should  respectively  at- 
tain the  age  of  twenty-flve  years  or  be 
married  with  the  consent  of  their  parents, 
and  on  their  respectively  attaining  that  age 
or  being  previously  married  with  such  con- 
sent, in  trust  to  pay  each  of  them  the  sum 
j  of  £1,500  for  their  respective  uses  and 
benefit,  it  was  held  that  the  legacy  of 
£1,500  was  not  so  given  as  to  Ywt  'in  a 
daughter  of  a  nephew  upon  her  coming 
into  existence,  subject  to  a  postponement  of 
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same,  or  subject  contingently  to  be  after- 
wards devested,  but  was  given  only  when, 
and  not  before  nor  unless,  she  should  at- 
tain the  age  of  twenty-five  years,  or  marry 
under  that  age  with  consent. 

In  Walker  v.  Mower,  16  Beav.  SOS,  where 
testatrix  gave  a  moiety  of  the  residue  of 
her  real  estate  in  trust  for  a  daughter  for 
life,  "and  after  her  death  upon  trust  to 
convey  and  assure"  the  same  "unto  and 
equally  between  all  and  every  the  children 
of  her  said  daughter  on  their  respectively 
attaining  twenty-one  years  of  age,  to  and 
for  their  absolute  use  and  benefit,"  with  a 
gift  over  in  case  the  daughter  should  die 
not  leaving  any  child  her  surviving.  Sir 
John  Komilly,  M.  B.,  said  that  it  was 
new  to  him  if  there  was  any  case  in  which 
it  had  been  held  that  where  an  estate  is 
given  to  trustees  in  trust  to  convey  to 
children  on  their  attaining  twenty-one,  there 
is  any  vested  interest  before  the  time  for 
conveying  arrives;  and  that  the  case  was 
governed  by  Leake  v.  Robinson,  2  Meriv. 
363,  16  Revised  Rep.  168  (set  out  in  note 
216,  supra),  which  involved  a  gift  of  person- 
alty. Me  adhered  to  the  view  that  the  gift 
was  contingent,  although  the  result  wals  an 
intestacy,  the  gift  over  not  taking  effect  be- 
cause the  tenant  for  life  did  not  die  with- 
out leaving  any  child. 

In  Re  Grimshaw,  L.  R.  11  Ch.  Div.  406, 
testator  gave  to  his  testamentary  trustees 
the  sum  of  {3,000  upon  trust  to  pay  the 
income  to  his  son-in-law  and  his  wife  during 
their  joint  lives  and  the  life  of  the  sur- 
vivor, and  after  the  decease  of  the  survivor 
to  apply  the  income  thereof,  or  so  much  as 
they  should  think  proper,  to  the  mainte- 
nance, education,  and  bringing  up  of  their 
child  or  children  during  their  respective 
minorities,  "and  upon  their  attainment  to 
the  age  of  twenty-one  years,  do  and  shall 
pay  and  divide  the  same  principal  sum  with 
the  accumulations  thereof,  unto  and  equal- 
ly amongst  such  child  or  children,  and  if 
there  be  no  such  child,  unto"  another.  Hall, 
y.  C,  said  that  though  it  might  perhaps 
be  considered  to  be  a  somewhat  critical 
mode  of  construing  wills  like  the  one  be- 
fore him,  to  notice  whether  the  gift  of  the 
capital  fund  comes  first,  or  whether  the 
direction  for  maintenance  does,  the  circum- 
stance that  sudi  direction  comes  first  was 
one  which,  in  the  then  present  state  of 
authorities,  could  not  be  disregarded;  that 
considering  the  words  of  the  direction  for 
maintenance  critically,  it  was  not  a  trust 
for  maintenance  declared  in  respect  of  the 
income  of  the  whole  fund,  but  only  of  so 
much  of  the  income  of  the  whole  fund  as 
the  trustees  should  think  proper,  and  that 
there  not  being  a  trust  for  the  whole  income 
for  the  benefit  of  the  children,  he  could 
not  hold  that  the  direction  for  maintenance 
vested   the  capital  fund. 

In  Murray  v.  Tancred,  10  Sim.  465,  where 
testator  gave  his  residuary  estate,  both  real 
and  personal,  in  trust  for  a  nephew  for  his 
life,  and  after  his  decease  "to  transfer  the 
whole  of  such  residuary  estate  to  his  chil- 
dren by  any  lawful  marriage  on  the  day  of 
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their  attaining  the  age  of  twenty-one  years," 
in  such  shares  and  proportions  as  the 
nephew  should  have  appointed,  and  in  de- 
fault of  such  appointment,  to  the  eldest  son, 
if  there  should  be  one,  otherwise  to  all  the 
daughters  equally;  and  in  case  the  nephew 
should  die  without  issue,  or  none  of  the  is- 
sue should  live  to  attain  the  age  of  twenty- 
one,  the  testator  gave  the  property  to 
others, — it  was  held  that  the  time  of  pay- 
ment was  so  annexed  to  the  gift  that  it  was 
necessary  for  the  children  to  attain  twenty- 
one  in  order  to  entitle  them  to  take  any 
share  of  the  property  under  an  appoint- 
ment by  their  father. 

In  Bailey  v.  Buffalo  Loan,  Trust  A  S.  D. 
Co.  75  Misc.  23,  132  N.  Y.  Supp.  513  (re- 
versed on  other  groimds  in  151  App.  Div. 
166,  ]3d  N.  Y.  Supp.  344),  where  testator 
created  a  trust  for  the  purpose  of  paying 
certain  annuities,  and  directed  that  the 
principal  of  the  trust  fund  should  be  held 
m  trust  for  the  children  of  a  son,  and  that 
each  child  of  said  son  "shall  have  and  re- 
ceive his  or  her  proportion  of  said  trust 
fund  upon  his  or  her  arriving  at  the  age  of 
twenty-one  years,  and  then  to  take  such 
proportion  of  said  principal  sum  as  the 
number  of  children  then  living  and  minors 
shall  bear  toward  the  principal  sum  then 
undivided,"  with  a  further  limitation  should 
the  son  have  no  children  to  attain  the  age 
of  twenty-one  years, — it  was  held  that  the 
share  of  each  child  depended  upon  the  con- 
tingency of  its  reaching  the  age  of  twenty- 
one,  and  the  amount  of  such  share  depended 
upon  the  further  contingency  of  the  num- 
ber of  minor  children  then  living. 

h.  Oifts  "after,"  "from  and  after,"  or 
"from  and  upon"  a  apecifled  age. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Lane  v.  Goudge,  9  Vcs.  Jr.  225,  7  Re- 
vised Rep.  163,  where  testatrix,  after  giving 
a  sister  an  annuity  for  life,  gave  the  re- 
maining income  from  certain  personal  prop- 
erty to  a  godson  for  the  education  of  his 
second  daughter  till  she  should  attain  the 
age  of  twenty-one  years,  and,  aftor  she 
should  attain  to  the  age  of  twei<ty-one 
years,  gave  the  said  interest  to  her  and  her 
heirs  forever;  and  also  after  the  decease 
of  the  sister  bequeathed  the  annuity  given 
to  her  to  the  godson  till  his  second  daughter 
should  attain  to  the  age  of  twenty-one 
years,  and  after  she  should  attain  to  the 
age  of  twenty-one,  then  to  her  and  her  heirs 
forever, — it  was  held  that  the  case  was  one 
in  which  there  was  an  exception  out  of  the 
generality  of  the  bequests  to  the  godson's 
second  daughter,  which  accordingly  were 
held  Tested. 

In  Paterson  t.  Ellis,  11  Wend.  259,  tes- 
tator provided:  "My  will  further  is,  that 
immediately  after  my  decease,  the  further 
sum  of  $20,000  ...  be  placed  at  inter- 
est in  the  name  of  my  infant  daughter 
Eliza  Emily,  .  .  .  and  that  the  interest 
or  income  of  the  said  sum  be  received  by 
my  said  executors,     ...    as  the  guard- 
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ians  of  the  estate  of  my  said  infant  daugli- 
ter,  during  her  said  minority,  and  that  my 
said  executors  do  pay  out  of  the  said  in- 
terest or  income  the  sum  of  $500  annually  to 
my  said  wife,  to  be  appropriated  by  her  to 
the  education  and  maintenance  of  my  said 
daughter  Eliza  Kmily,  during  the  minority 
of  my  said  daughter  unless  my  said  daugli- 
ter  shall  marry  before  she  arrive  at  full 
age;  in  which  case  my  will  is,  that  my  said 
executors  do  pay  the  whole  of  the  interest 
or  income  of  the  said  sum  ...  to  my 
said  daughter."  He  further  directed  that 
the  residue  of  the  interest,  over  and  above 
the  sum  appropriated  for  the  daughter's 
education  and  maintenance,  be  reinvested, 
and  "that  the  whole  of  the  said  principal 
eum,  together  with  the  accumulation  of  the 
interest  therefrom,  be  at  her  own  free  and 
absolute  disposal  after  she  shall  attain  the 
age  of  twenty-one  years."  In  case  the 
daughter  should  die  during  her  minority, 
leaving  issue,  such  issue  were  to  take  the 
legacy;  in  case  she  should  die  without  issue 
before  arriving  at  the  age  of  twenty-one 
years,  the  fund  was  to  be  distributed  as 
directed.  It  was  held  that  although  the 
clause  in  question  contained  no  absolute 
bequest  in  terms,  and  notwithstanding  the 
use  of  the  word  "provided,"  which  is  an 
apt  expression  of  contingency,  the  facts  that 
the  legacy  was  separated  from  the  mass  of 
the  estate,  that  it  was  Tested  in  the  name 
of  the  legatee,  that  guardians  were  ap- 
pointed of  her  estate,  she  having  no  other 
estate  but  this  legacy,  that  the  interest  was 
all  appropriated  to  her  use  and  vested  in 
her  name  and  for  her  benefit,  and  that  the 
whole  was  to  be  paid  to  her  when  twenty- 
one  years  of  age, — evinced  an  intention  that 
she  should  talce  immediately,  the  time  of 
payment  only  being  postponed. 

In  Hodgson  v.  Gemmil,  S  Rawle,  99,  where 
testator  devised  to  his  grandson  certain 
lands  "to  hold  to  kirn,  his  heirs  and  as- 
signs forever  from  and  after  he  arrives  at 
the  age  of  twenty-one  years,"  it  was  held 
that  such  devise  was  of  a  remainder  in  fee, 
vesting  in  interest  immediately  upon  the 
death  of  the  testator. 

In  Taylor  ex  dem.  Smith  ▼.  Biddal,  2 
Mod.  289,  where  testator  devised  lands  to 
his  sister  "for  so  long  time  and  until  her 
son  Benjamin  Wharton  should  attain  his 
full  age  of  twenty-one  years,  and  after  he 
shall  have  attained  his  said  age  then  to  the 
said  Benjamin  and  his  heirs  forever;  and 
if  he  die  before  his  age  of  twenty-one  years, 
then  to  the  heirs  of  the  body  of"  another, 
it  was  held  that  the  son  took  a  vested  re- 
mainder. 

In  Arnold  t.  Buffum,  2  Mason,  208,  Fed. 
Caa.  No.  534,  where  testator  gave  and  be- 
queathed to  his  wife  the  use  and  income  of 
his  homestead  for  the  support  and  educa- 
tion of  his  young  children  until  his  son 
should  attain  the  age  of  twenty-one  years, 
and  after  said  son  should  attain  the  age  of 
twenty-one,  directed  that  she  should  have 
the  profits  of  one  half  of  the  said  land  dur- 
ing her  natural  life  or  widowhood,  adding: 
"And  after  my  said  son  Peleg  attains  the 
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age  of  twenty-one  my  will  is  that  he  enter 
into  possession  of  one  moiety  thereof.  And 
at  the  death  or  marriage,  if  that  shoula 
happen,  of  my  said  wife,  my  said  son  Peleg 
enter  into  possessioD  of  the  other  half  of 
the  aforesaid  lands  and  premises,  with  all 
the  appurtenances  thereunto  belonging. 
And  I  do  hereby  devise  and  dispose  of  the 
whole  of  the  reversion  of  all  the  aforesaid 
lands  and  real  estate  unto  my  said  son 
Peleg  Arnold.  .  .  .  But  if  my  said  son 
Peleg  should  die  before  he  attain  the  age 
of  twenty-one  or  without  lawful  issue,  then 
the  aforesaid  devised  premises,  with  all  the 
appurtenances,  to  descend  to  my  male  heir 
in  fee  simple," — ^it  was  held  that  the  estate 
devised  to  Peleg  was  a  vested  estate  in  re- 
mainder, to  take  effect  in  possession  upon 
the  regular  determination  of  the  preceding 
estate,  as  to  one  moiety  upon  hia  attaining 
twenty-one  years  of  age,  and  as  to  the  other 
moiety  upon  the  decease  or  marriage  of 
testator's  wife. 

In  Doe  ex  dem.  Cadof^an  y.  Ewart,  7  Ad. 
&  El.  636,  testator  devised  his  real  estate 
upon  trust  to  receive  the  rents  and  issues 
thereof,  and  to  pay  and  apply  the  same  unto 
the  use  of  testator's  wife  during  life  or 
widowhood,  and  from  and  after  her  decease 
or  marrying  again,  then  "upon  trust  to  ap- 
ply the  said  rents,  issues,  and  profits  to- 
wards the  maintenance  and  support  of  my 
said  daughter  Isabella  until  sne  shall  at- 
tain the  age  of  twenty -five  years ;  and  from 
and  after  her  attaining  that  age,  then  upon 
trust"  for  said  Isabella,  her  heirs  and  as- 
signs forever.  It  was  held,  without  dis- 
cussion of  the  point,  and  upon  the  author- 
ity of  Boraston's  Case,  3  Coke,  19a  (for 
statement  of  which  see  VIII.  i,  infra),  and 
other  cases,  that  the  daughter  took  a  vested 
estate  upon  the  death  of  the  testator,  lie- 
fore  attaining  the  age  of  twenty-five  years. 

In  Griffith  v.  Griffith,  29  Grant,  Ch.  (U. 
C.)  145,  where  testator  directed  the  pro- 
ceeds of  his  estate  and  the  rents  of  certain 
realty  be  applied  in  the  support,  mainte- 
nance, and  education  of  his  two  daughters 
and  in  paying  any  encumbrances  on  the 
realty,  and  further  provided:  "Should  one 
of  my  said  two  daughters  die  or  become  a 
Roman  Catholic,  her  share  to  go  to  the 
other,  and  should  both  die  without  issue  or 
become  Roman  Catholics,  then  my  estate 
is  to  go  to  my  sister.  ...  I  direct 
that  my  trustees  shall  divide  the  proceeds 
of  my  estate  equally  between  my  two  daugh- 
ters, allowing  each  during  their  minority 
or  until  the  marriage  of  one  or  other  of 
them,  a  sum  sufficient  to  maintain  and 
educate  them,  and  after  they  come  of  age 
an  equal  share  of  all  proceeds  to  be  secured 
and  paid  them," — it  was  held  that  the  in- 
terests attained  by  the  daughters  were  vest- 
ed interests,  but  subject  to  be  devested  upon 
the  happening  of  the  events  mentioned  be- 
fore attaining  the  age  of  twenty-one. 

In  Jackson  v.  Marjdribanks,  12  Sim.  93. 
6  Jur.  885,  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  and  directed  thorn 
to  invest  his  personal  estate  in  the  pur- 
chase of  land,  aod  to  pay  the  rents  to  his 
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son  for  life,  and  in  case  his  son  should  die 
leaving  behind  him  legitimate  issue,  then 
at  the  end  of  sis  months  after  the  eldest 
male  child  then  living  of  his  son  should 
have  attained  twenty-five,  or  in  default  of 
male  issue,  the  eldest  female  child  then 
living  of  his  son  should  have  attained 
twenty-one,  to  convey  all  the  estates  to 
such  child  and  to  his  or  her  heirs  of  his  or 
her  body  lawfully  begotten  absolutely  for- 
ever, lie  further  provided  that  in  case  his 
said  son  should  die  during  the  minority  of 
the  said  eldest  male  or  t^e  said  eldest  fe- 
male child,  then  that  from  and  after  the 
decease  of  said  son  the  annual  sum  of  £500 
should  be  appropriated  for  the  maintenance 
and  education  of  such  child  until  he  or 
she  should  have  attained  their  respective 
ages  before  expressed  and  declared;  and 
in  case  his  son  should  not  die  during  such 
minority,  then  that  all  his  said  estates 
should  continue  on  the  trusts  aforesaid  un- 
til six  months  after  the  decease  of  his  said 
son,  and  at  the  expiration  of  that  period 
pass  to  the  said  eldest  male  child  or  to 
the  said  eldest  female  child,  as  the  case 
might  be,  in  the  manner  already  expressed 
and  declared.  It  was  held  that  the  case 
was  precisely  within  the  principle  of  Boras- 
ton's  Case,  3  Coke,  19  (for  statement  of 
which  see  VIII.  i,  infra),  and  therefore  that 
a  grandchild  took  a  vested  remainder. 

In  Jones  v.  Mack  il wain,  1  Russ.  220,  tes- 
tator devised  and  bequeathed  to  hia  execu- 
tors all  his  real  and  personal  estate  upon 
trust  to  sell  and  invest  a  moiety  of  the 
proceeds,  the  income  from  which  was  to  be 
paid  to  a  daughter  during  her  life,  and 
from  and  immediately  after  her  decease 
upon  trust  to  stand  possessed  thereof  to 
pay  an  annuity  to  her  husband  in  case  he 
should  survive  her,  and  as  to  tlie  remain- 
ing part  of  the  annual  income  therefrom  to 
pay  and  apply  the  same  for  and  toward 
the  maintenance  and  education  of  the  chil- 
dren, of  said  daughter  "for  and  until  they 
shall  severally  attain  their  several  and  re- 
spective ages  or  age  of  twenty-one  Tears; 
and  from  and  after  they  shall'  severally  and 
respectively  attain  his,  her,  and  their  a^ea 
or  age  of  twenty-one  years,  as  to  all  the 
said  principal  moneys  or  stock  so  arising 
from  the  sale  of  my  said  real  and  personal 
estate,  as  and  when  they  and  each  and 
every  of  them  shall  attain  his,  her,  and 
their  respective  iages  or  age  of  twenty-one 
years,  in  trust  to  pay  and  dispose  of  the 
same  unto  and  amongst  all  and  every  such 
child  and  children,  their  executors,  adminis- 
trators, and  assigns  in  equal  shares  and 
proportions."  It  was  held  that  the  bequest 
being  a  gift  of  residue,  and  to  trustees  abso- 
lutely, and  to  them  for  the  benefit  of  the 
daughter's  children,  the  yearly  interest  be- 
ing given  to  such  children  till  they  should 
attain  twenty-one,  and  when  they  attain 
that  age  the  principal  to  pass  into  their 
possession,  and  there  being  no  gift  over  in 
event  of  their  death,  the  children,  though 
they  did  not  attain  twenty-one,  took  vested 
interests. 

In  Safe  Deposit  &  T.  Co.  v.  Wood,  201 
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Pa.  420,  50  Atl.  920,  testatrix  gave  to  her 
son  one  sixth  part  of  her  estate  in  trust 
to  pay  over  one  third  of  the  net  income  to 
his  wife,  and  out  of  the  other  two-thirds 
part  to  apply  so  much  as  might  be  neces- 
sary for  the  suitable  maintenance,  educa- 
tion, and  support  of  his  child  or  children, 
and  to  invest  the  surplus,  if  any,  in  the 
same  trust  for  use  and  benefit  of  his  said 
child  or  children.  Testatrix  further  direct- 
ed that  said  trust  should  continue  during 
the  term  of  the  natural  life  of  her  son,  and 
that  in  case  of  his  death  after  his  child  or 
children  should  all  have  arrived  at  the 
age  of  twenty-one  years,  the  trust  should 
cease  and  the  trust  estate  be  divided,  one 
third  thereof  to  his  wife,  and  the  other  two- 
thirds  part  to  his  child  or  children  or  the 
issue  of  aby  deceased  child.  In  case  the 
son  should  die  leaving  children  surviving 
him,  all  of  whom  should  not  then  have  ar- 
rived at  the  age  of  twenty-one  years,  tes- 
tatrix directed  the  trust  to  be  continued 
until  all  of  such  children  should  have  ar- 
rived at  the  age  of  twenty-one  years;  at 
which  time  the  said  trust  estate  was  to  be 
divided  in  the  manner  above  directed.  It 
was  held  that  the  provision  for  the  imme- 
diate enjoyment  of  the  income  of  the  es- 
tate by  the  son's  wife  and  children  indicated 
the  intention  of  the  testatrix,  that  what 
she  gave  them  should  vest  immediately,  al- 
though their  interests  were  subject  to  be 
defeated  by  their  death  without  issue  in 
the  son's  lifetime. 

In  Boulton  v.  Pilcher,  29  Bcav.  «33,  7 
Jur.  N.  S.  767,  4  L.  T.  N.  S.  426,  9  Week. 
Rep.  626,  where  a  testator  bequeathed  lease- 
holds in  trust  for  his  wife  for  life,  and 
from  and  immediately,  after  he^  decease  to 
pay  and  apply  the  rents,  issues,  and  profits 
for  and. toward  the  maintenance  and  educa- 
tion of  all  and  every  hia  children  who  should 
be  living  at  the  time  of  hia  decease,  and 
after  all  his  said  children  should  have  at- 
tained the  age  of  twenty-one  years,  then 
up<Hi  tru^t  to  sell  the  said  leasehold  prem> 
ises,  and  tb  pay  and  divide  the  residue  be- 
tween and  amongst  .all  and  ov'ery  his  said 
children  equally,  share  and  share  ^like,  if 
more  than  one,  and  if  hui  one  or  one  surviv- 
ing 9hild,  then  to  swrh  child  for  his  or  her 
own  use  and  }>eilent  absolutely, — it  was 
held,  in  view  of  the  gift  of  the  whole  of. 
the,  intermediate,  income,  that  all  the  chil- 
dren who  sUfviv.ed  the  tiestaior  |;ook  vested 
interests.- 

In  Glading's  Estate,  13  Pa.  Dist.  R.  314, 
where  testator,  who  by  his  'will  had  given 
a  sixth  of  his  estate  in  trust  for  a  daugh- 
ter-in-law for  life  and  at  her  death  to  her 
children,  by  codicil  revoked  the  gift  to  tlie 
daughter-in-law  for  life,  and  directed  his 
executors  to  pay  the  income  of  such  sixth 
to  her  children,  naming  them,  "until  their 
arrival  at  the  age  of  twenty-five  years.  And 
from  and  immediately  upon  the  arrival  of 
my  said  grandchildren  at  the  age  of  twen- 
ty-five years,  then  I  order  and  direct  my 
said  executors  to  pay  the  whoje  of  the  one 
sixth  part  .  .  .'  unto  my  said  grand- 
children [naming  them]  or  the  survivor  of 
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them,  their  heirs,  executors,  adminiBtrators, 
and  assigns  forever,"  with  a  gift  over  in 
case  said  grandchildren  should  die  without 
leaving  lawful  issue, — it  was  held  that 
though  the  codicil  was  far  from  clear  in 
its  expression,  the  fact  that  the  gift  to 
them  by  the  will  of  a  remainder  interest 
was  absolute,  and  the  intermediate  gift  of 
income  until  they  should  reach  the  age  of 
twenty-five,  showed  that  they  were  meant 
to  take  a  vested  interest,  subject  to  be  de- 
vested by  death  before  reaching  the  pre- 
scribed age. 

Instance  in  which  gift  held  contingent. 

In  Barker  v.  Southerland,  6  Dem.  220, 
testator  bequeathed  all  his  estate,  l>oth 
real  and  personal,  to  a  trustee  "to  hold  the 
same  in  trust  during  the  minority  of  my  son 
Andrew  Stout  McConvill,  and  after  he  shall 
arrive  at  the  age  of  twenty-one  years,  I 
give,  devise,  and  bequeath  the  same  to  said 
Andrew  Stout  McConvill,  his  heirs  and  as- 
signs forever.  In  case  said  Andrew  Stout 
McConville  shall  die  before  arriving  at  the 
age  of  twenty-one  years,  then"  another  dis- 
position was  made.  It  was  held  that  under 
the  language  of  the  will  the  son's  estate  was 
contingent  upon  his  arriving  at  the  age  of 
twenty-one  years. 

i.  CHft»  "tchen"  a  certain  age  ghall  be 
attained. 

Instances  in  which  the  gift  has  been  held 

vested. 

In  Manfleld  v.  Dugard,  1  Eq.  Caa.  Abr. 
19.5,  Gilb.  Eq.  Rep.  36,  a  man  devised  cer- 
tain lands  to  his  wife  till  his  son  and  heir 
apparent  should  attain  to  his  age  of  twenty- 
one  years,  and  when  his  son  should  attain 
to  his  age,  then  to  his  son  and  his  heirs. 
The  son  having  died  before  attaining  twen- 
ty-one, it  was  held  that  the  wife's  estate 
determined  on  his  decease,  and  that  the 
remainder  vested  presently  in  the  son  upon 
the  testator's  death,  and  was  not  expectant 
upon  the  contingency  of  his  attaining  the 
age  of  twenty-one. 

In  Boraston's  Case,  3  Coke,  19a,  testator 
devised  realty  to  certain  persons  for  a  term 
of  eight  years,  and  after  the  term  of  said 
eight  years  to  remain  to  his  executors  "un- 
til such  time  as  Hugh  Boraston  shall  ac- 
complish his  full  age  of  twenty-one  years, 
and  the  mean  profits  to  be  employed  by 
my  executors  towards  the  performance  of 
this  my  last  will  and  testament:  and  when 
the  said  Hugh  shall  come  to  his  age  of 
twoity-one  years,  then  I  will  he  shall  enjoy 
the  said  [realty]  to  him  and  to  his  heirs 
forever."  It  was  contended  that  as  in  the 
case  of  a  lease  till  one  should  attain  his 
full  age,  if  such  one  should  die  before  his 
full  age,  the  lease  would  be  ended,  and  as 
a  remainder  is  contingent  where  the  par- 
ticular estate  may  determine  before  the 
remainder  can  begin,  the  remainder  devised 
to  Hugh  was  contingent;  but  it  was  held 
that  the  case  of  a  devise  differs  from  a  lease 
or  grant  made  in  a  like  manner,  for  the 
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devisor  is  intended  to  be  inop*  consilii,  and 
therefore  the  law  will  be  his  counsel,  and, 
according  to  bis  intent  appearing  in  hia 
will,  will  supply  the  defect  of  his  words, 
and  that  therefore  the  term  given  to  the 
executors  should  be  read  as  limited  "until 
such  time  as  Hugh  Boraston  should  have 
come  to  his  full  age  of  twenty -one  years;" 
and  so,  as  the  remainder  would  have  begun 
in  possession  at  the  end  of  the  term,  it  was 
vested.  "And  as  to  the  uncertainty,  it  waa 
said  that  the  case  at  bar  is  no  other  in  ef- 
fect but  that  a  man  devises  his  lands  to  hia 
executors  (for  the  payment  of  his  debts) 
until  his  son  shall  or  should  have  come  to 
his  full  age  of  (twenty-one  years),  the  re- 
mainder to  his  son  in  fee;  for  although 
these  are  adverbs  of.  time,  'when,  etc.,"  'and 
then,'  etc.,  yet  they  do  not  amount  to  make 
anything  to  precede  the  settling  of  the 
remainder,  no  more  than  in  the  common 
case.  A  man  leases  land  for  life  or  years, 
and  after  the  decease  of  the  lessee,  or  the 
term  ended,  the  remainder  to  anotho-,  yet 
it  shall  remain  presently;  for  when  these 
adverbs  refer  to  a  thing  which  must  of 
necessity  happen,  there  they  make  no  con- 
tingency, and  it  is  certain  that  every  man 
must  die,  for  atatutum  eat  hominibna  temel 
mori,  and  every  tfrm  will  end;  for  tempus 
edaa  rerum:  and  in  the  case  at  bar  certain 
it  is  that  Hugh  would  or  might  have  ac- 
complished his  age  of  twenty-one  years, 
which  are,  in  this  ease  of  a  will,  all  one 
in  construction  of  law.  So  that  these  ad- 
verbs (then  and  when)  in  our  case  are 
demonstrations  of  the  time  when  the  re- 
mainder to  Hugh  shall  take  effect  in  pos- 
session, as  in  the  said  eases  of  a  lease  for 
life,  and  lease  for  years,  and  not  when  the 
remainder  shall  vest;  quod  fuit  concessum 
per  totam  Curiam." 

In  Fonereau  v.  Fonerean,  5  Atk.  645,  1 
Ves.  Sr.  ]18,  where  testator  gave  a  legacy 
to  a  certain  person,  when  he  should  have 
attained  the  age  of  twenty-five,  of  £1,000, 
which  the  testator  empowered  the  execu- 
tors to  lay  out  on  such  securities  as  they 
should  think  fit,  the  interest  or  income 
thereof  to  be  for  or  towards  the  education 
of  the  infant  as  they  should  think  fit,  as 
also  part  of  the  principal  to  put  him  ap- 
prentice, the  remainder  to  be  paid  him 
when  he  should  have  attained  his  age  of 
twenty-five,  it  was  held  that  the  gift  of  in- 
terest in  the  meantime,  and  the  provision 
empowering  the  executors  to  dispose  of  any 
part  of  the  principal  to  put  the  l^atee  ap- 
prentice, showed  the  legacy  to  be  vested. 

In  Rofe  V.  Sowerby,  Tamlyn,  376,  where 
testator  directed  his  personal  property  to 
be  invested  in  the  hands  of  his  executors 
for  the  sole  use  and  maintenance  of,  bring- 
ing up,  and  supporting  of  his  daughter  "un- 
til she  arrives  at  the  age  of  twenty-one,  and 
when  she  attains  the  age  of  twenty-one  to 
receive  the  overplus,"  should  there  be  any 
remaining  after  paying  the  expenses  in- 
curred for  her  maintenance,  support,  and 
education,  it  was  held  that  the  daughter 
took  a  vested  interest. 

In  Cloberry  v.  Lampden,  2  Freem.  Oh. 
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24,  A  gave  to  B  £S00  when  the  should  at- 
tain the  age  of  twenty-<nie  years  or  be  mar- 
ried, whi^  should  flrat  happen,  to  be  paid 
witli  interest.  It  was  resolved  that  the 
legacy  was  not  a  contingent  gift,  though  it 
would  have  been  so  if  the  words  "to  be  paid 
with  interest"  had  been  omitted. 

In  May  v.  Wood,  3  Bro.  Ch.  471,  where 
testator  gave  to  his  daughters  certain  stock 
"and  all  the  dividends  and  proceeds  arising 
therefrom,  to  be  equally  divided  between 
them,  and  all  my  estate  at  St.  Osyth  to  be 
equally  divided  between  them  when  tbey 
•hall  arrive  at  twenty-four  years  of  age," 
it  was  held  that  the  word  "when"  could  not 
be  otherwise  considered  than  as  denoting 
the  period  of  payment,  and  did  not  create 
a  condition  precedent  aa  which  the  legacy 
was  to  vest. 

In  Ke  Hart,  3  De  O.  ft  J.  202,  testator, 
after  giving  his  mother  a  life  estate  in  all 
his  realty,  gave  and  devised  it  from  and 
immediately  after  her  decease  to  trustees 
Upon  trust  to  sell  and  stand  possessed  of 
the  proceeds,  and  therefrom  to  pay  to  his 
daughter  a  sum  of  money  when  she  should 
attain  the  age  of  twenty-five  years,  direct- 
ing that  the  legai^  should  carry  interest 
from  the  time  of  his  mother's  decease, 
which  interest  should  be  paid  in  and '  to- 
wards the  maintenance,  education,  and  sup- 
port of  his  said  daughter  until  she  should 
attain  the  age  of  twenty-five  years.  It  was 
held  that  the  legatee  took  an  absolute  in- 
terest. 

In  Branstrom  v.  Wilkinson,  7  Ves.  Jr.  421, 
where  a  legacy  was  given  to  two  children 
"when  they  shall  attain  the  age  of  twenty- 
one  years,"  the  use  of  the  word  "when" 
was  held  to  be  controlled  by  a  provision  for 
the  appointment  of  a  trustee  for  them  dur- 
ing their  minority. 

In  Holtby  y.  Wilkinson,  28  Grant,  Ch.  (U. 
C.)  550,  testattyr,  after  giving  his  wife  a  life 
estate  in  all  his  property,  "subject  to  the 
further  provisions  of  this  my  will,"  devised 
to  an  adopted  son  "when  he  is  of  the  age 
of  twenty-three  years"  certain  lands.  It 
was  held  that  though  the  words  of  the  de- 
vise to  the  son  alone  would  create  a  con- 
tingent interest  only,  the  gift  of  the  inter- 
mediate interest  to  the  wife  had  the  effect 
to  make  the  son's  estate  a  vested  one. 

In  McCoppia  t.  MeOuire,  34  U.  C.  Q.  B. 
1(7,  where  testator  gave  and  bequeathed  to 
a  'Bon  William  "when  he  comes  of  aee"  a 
part  of  his  homestead  farm,  the  rest  of 
which  he  devised  to  his  son  Peter  "when  he 
comes  of  age,"  adding:  "Out  of  which 
said  homestead  farm  I  will  and  l>equeath 
that  my  said  wife  shall  have  her  main- 
tenance and  support  for  the  term  of 
her  natural  life,  and  also  when  my  son  Wil- 
liam shall  come  of  age  to  have  for  her  own 
use  and  benefit  the  new  part  of  the  house 
lately  erected,"  etc.  "I  moreover  will  that 
my  said  wife  shall  dwell  in  my  said  house 
of  the  homestead  farm,  and  receive  the  rents 
and  proceeds  of  the  said  farm  to  bring  up 
and  support  my  said  children  while  she  re- 
mains my  widow," — the  court,  although 
finding  it  unnecessary  t*  decide  the  point, 
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expressed  the  opinion  that  as  there  was  an 
obvious  intent  that  the  wife  should  have  the 
rents  and  proceeds  of  the  homestead  farm  to 
bring  up  and  support  the  testator's  children, 
there  was  such  a  disposition  of  the  interme- 
diate interest  during  their  minorities  as 
would  turn  the  words  of  contingency  into 
a  condition  subsequent. 

In  Re  Cpoke,  8  Out.  Rep.  530,  testator  be- 
queathed to  his  wife  his  bank  stocks,  "euch 
stocks  to  be  held  for  the  interest  of  my  son 
Arthur  S.  Cooke  when  he  shall  have  arrived 
at  the  age  of  twenty-four  years,"  appoint- 
ing his  wife  guardian  of  such  son,  "to  t&ke 
charge  of  all  remaining  money  that  shall 
accrue  from  all  sources;  such  money  to  be 
used  for  the  necessary  expenses  of  educa- 
tion, board,  and  clothing  for  my  son;"  and 
further  expressed  the  desire  that  his  wife 
should  have  "control  of  all  money  coming 
to  my  son  Arthur  S.  Cooke  till  he  is  of  the 
age  of  twenty-four  years,  and  at  that  time 
all  rents  and  other  property  shall  come  into 
his  possession,  save  and  except  $500  to  be 
paid  to  my  wife,  Mary  S.  Cooke."  It  was 
held  that  an  immediate  gift  to  the  son.  to 
come  into  possession  (except  as  to  the  $500 
a  year  to  his  mother)  upon  his  attaining 
the  age  of ,  twentv-four  years,  was  plainly 
expressed  on  the  lace  of  the  wilL 

In  Moffit  V.  Varden,  5  Cranch,  C.  C.  658, 
Fed.  Gas.  No.  9,689,  a  devise  of  all  testa- 
tor's property,  both  real  and  personal,  to 
be  equally  divided  among  the  children  of 
a  brother  and  of  a  sister  when  they  should 
arrive  at  the  age  of  maturity,  was  treated 
as  vested,  subject  to  open  and  let  in  after- 
horn  children,  and  subject  to  be.  devested 
by  death  before  the  eldest  should  reach  the 
age  of  twenty-one. 

In  Kerlin  v.  Bull,  1  Ball.  176,  1  L.  ed. 
88,  where  a  testator  gave  and  bequeathed  to 
hia  son,  "when  he  arrives  at  the  age  of 
twenty-one  years,"  certain  '  lands,  "to  hold 
to  him,  his  heirs  and  assigns  forever,"  it 
was  held  that  as  the  absolute  property  was 
given  to  the  son  when  he  should  arrive  at 
age,  and  the  use  and  profits  in  the  mean- 
time to  his  mother  for  the  raaintenanee  and 
education  of  all  the  children,  and  as  the 
son  was  the  princi]>al  object  of  the  testa- 
tor's bounty,  the  gift  should  be  held  im- 
mediate, possession  only  being  postponed. 
The  court  was  further  influenced  by  the 
consideration  that  had  the  gift  been  con- 
tingent upon  attaining  twenty-one,  and  the 
BOO  had  died  before  that  time,  any  children 
which  he  might  have  had  would  have  been 
disinherited. 

In  Seott  V.  Lc^n,  2S  Ark.  361,  testator 
bequeathed  to  his  son  certain  real  estate 
and  negroes  "when  he  arrives  at  mature  age 
or  marries,"  further  directing  that  the  in- 
come arising  from  the  property  until  bis 
children  should  arrive  at  age  or  marry 
should  be  applied  to  the  maintenance  of  his 
father  and  mother  and  the  schooling  of  his 
children.  It  wai  held  that  the  property 
vested  immediately,  though  not  to  be  di- 
vided until  a  future  time. 

In  Nelson  v.  Pomeroy,  64  Conn.  257,  29 
AtL  634,  where  testator  gave  sums  of  mon^ 
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to  each  of  his  grandchildren  bj  name  "when 
twenty-one  years  of  age,"  appointing  trus- 
tees for  each  of  them  then  under  age,  it  was 
held  that  the  appointment  of  the  trustees. 
in  connection,  with  the  language  of  the  gift, 
clearly  showed  that  the  legatees  took  a 
present  vested  interest. 

In  Roberts  v.  Brinker,  4  Dana  (Ky.)  570, 
where  a  testator  directed  his  executors  to 
convert  his  property  into  money  and  make 
an  equal  division  among  his  children,  and 
then  declared,  as  to  the  children  of  one  of 
his  daughters,  that  his  executors  should 
"retain  in  their  hands  one  equal  share  of 
my  estate,  which  they  are  directed  to  give 
in  equal  portions  to  my  three  grandchildren 
[naming  them],  equally,  when  they  marry 
or  come  of  age;  and  my  executors  are  not 
to  be  charged  with  interest  on  that  portion 
willed  to   [such  persons],  until  after  they 

.;narry  or  come  of  age,"  an  intention  that 
such  legacies  should  vest  was  inferred  from 
the  provision  that  the  executors  should  not 
be  liable  for  interest,  such  declaration  im- 
plying that  the  testator  believed  that  with- 
out some  such  reservation  they  would  be 
liable,  and  further  amounting  to  a  gift  to 
the  executors  of  the  use  of  the  principal 
fund  until,  according  to  the  will,  it  should 
become  distributable,  thereby  bringing  the 
case  within  the  rule  in  Boraston's  Case,  3 
Coke,  19,  supra. 

■■  In  Danforth  v.  Talbot,  7  B.  Mon.  623, 
testator,  intimating  clearly  an  intention  to 
dispose  of  his  entire  estate,  directed  that  a 
certain  farm  should  be  for  the  use  and  sup- 
port of  his  wife  for  and  during  her  natural 
fife,  and  that  "on  the  decease  of  my  said 
wife,  the  above-described  farm,  etc.,  shall 
become  the  property  of  my  son  Cyrus  when 
arrived  at  the  age  of  twenty-six  years. 
.  .  ',  But  after  providing  for  the  support 
and  comfort  of  bis  mother,  he  may  be  en- 
titled to  all  the  profits  arising  from  the 
same."  It  was  held  that  as  the  adverb 
"when"  is  not  ordinarily  to  be  construed_  as 
oreatlng  a  contingency,  but  only  as  relating 
to  the  time  of  enjoyment;  that  as  the  tes- 
tator made  no  devise  over  in  the  ev«it  of 
the  son's  failure  to  arrive  at  the  age  of 
twenty-six  years,  as  he  would  most  certain- 
ly have  done-  if  he  had  regarded  the  happen- 
ing of  'lie  event  as  uncertain  or  its  not 
happening  as  a  contingency  which  would 
give  a  different  direction  to  the  estate;  and 
that  as  the  son  was  entitled,  from  his  fa- 
ther's death,  to  so  much  of  the  profits  of  the 
farm  as  might  remain  after  providing  f<Mr 
his  mother's  support, — ^the  clear  inference 
as  to  the  intention  of  the  testator,  and  the 
import  of  the  clause,  was  that  the  farm, 
subject  to  the  wife's  interest,  should  vest 
immediately  in  the  son,  postponing  the  full 
and  absolute  enjoyment  until  the  death  of 
his  mother  and  his  arrival-  at  the  age  speci- 
fied. 

In  Williams  v.  Williams,  91  Ky.  547,  16 
S.  W.  361,  where  testator  stated  it  to  be  his 
will  that  his  wife  should  have  one  third  of 
bis  landed  estate  during  her  natural  life, 
adding:  "and  at  her  death  the  whole  of  mv 
landed  estate  goes  to  my  son,  Henry  H.  Wil- 
liams, or  his  heirs,"  and  further  expressed 
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it  as  his  will  that  when  his  son  "shall  ar- 
rive at  manhood  or  is  twenty-one  years  of 
age,  then  all  my  property  [except  a  spe- 
cific legacy],  personal  and  real,  shall  go  to 
my  son,  Henry  H.  Williams,  or  his  heirs,"— 
it  was  held  that  as  the  expression  "when 
he  shall  arrive  at  manhood  or  is  twenty-one 
years  of  age"  showed  that  the  testator  was 
reckoning  the  time  when  his  son  would  be- 
come capable  of  taking  control  and  manage- 
ment of  bis  estate,  rather  than  the  time 
when  his  interest  would  vest^  and  as  the  ef- 
fect of  a  construction  which  would  postpone 
vesting  would  leave  the  use  of  the  estate 
(except  for  the  gift  to  the  widow  and  the 
specific  legacy)  dormant  until  the  son's  ar- 
rival at  age,  and  as  the  provision  in  the  first 
clause  that  the  whole  landed  estate  should 
go  to  the  son  or  his  heirs  at  the  death  of  the 
widow,  which  might  occur  before  the  son 
was  twenty-one  years  of  age,  shows  the  lat- 
ter event  was  not  intended  to  be  a  contin- 
gency upon  which,,  nor  time  when,  his  in- 
terest in  any  part  of  the  estate  would  vest, 
the  son  took  a  vested  interest;  the  phrase 
"or  his  heirs"  being  read  ''and  his  heirs," 
to  effectuate  testator's  intention. 

In  Eldridge  v.  Eldridge,  9  Gush.  S16,  tes- 
tator gave  to  his  grandchildren  legacies 
twice  expressed  in  the  will;  in  the  first  in- 
stance where  he  charged  the  payment  there- 
of upon  a  devisee,  directing  that  he  should 
"pay  over  the  several  sums  hereinafter  men- 
tioned in  the  following  manner  .  .  .  al- 
so to  my  grandson  [name]  the  sum  of  $2,000 
when  he  become  twenty-one  years  of  age ;  al- 
so to  my  four  granddaughters  [naming 
them]  the  sums  of  $1,000  each  at  twoity- 
one  years.  And  I  furthermore  will  and  de- 
cree the  above-mentioned  grandchildren  (S) 
be  supported  during  their  minority,  each 
out  of  the  legacy  which  I  have  bequeathed." 
The  direct  gift  was  in  these  words:  "Also 
I  give  and  bequeathe  to  my  grandson  [name] 
the  sum  of  $2,000.  1  also  give  and  be- 
queathe to  my  granddaughters  [naming 
them]  the  sum  of  $1,000  each,  when  they 
severally  become  of  age,  excepting  what  may 
be  necessary  for  their  support  during  their 
minority."  It  was  held  to  be  a  decisive 
circumstance  in  favor  of  vesting,  that  the 
legacies  were  charged  with  the  support  of 
the  legatees  during  minlority. 

In  Rock  River  Paper  Mill  Ca  v.  Fisk.  47 
Mich.  212,  10  N.  W.  344,  testator  gave  his 
son  "when  he  arrives  at  the  age  of  twentv- 
one  years,  $3,000,  and  $1,000,  annually 
thereafter  until  he  arrives  at  the  age  of 
twenty-five  years:  and  if  at  that  time  he 
shall  have  used  what  he  has  received,  as 
above  stated,  in  a  judicious,  frugal  manner, 
and  not  wasted  and  squandered  .it  (in  the 
opinion  of  my  executors  hereunto  appoint- 
ed), be  shall  then  receive  $10,000  more;  and 
if,  at  the  age  of  thirty  years  or  sooner,  if  in 
the  opinion  of  my  said  executors  he  shall 
have  managed,  and  will  continue  to  do  so, 
what  he  has  already  received,  in  a  judicions, 
frugal  manner,  he  shall  receive  $15,000 
more;  and  if,  at  the  age  of  thirty-five  years 
or  so<mer,  if  in  the  opinion  of  said  executors 
he  shall  have  and  will  still  continue  to  use 
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what  he  has  received,  aa  before  stated,  in  a 
frugal,  economical,  and  judicious  manner",  he 
shall  'come  into  full  possession  of  all  my  es- 
tate, personal  and  real,  riot  otherwise  dis- 
posed of  by  this  will  or  otherwise.  But  if, 
after  httving  recefved  $10,000  at  the  age  of 
twenty-five  years,  he  shall  have  squandered 
and  wasted  what  he  has  already  received,  or 
in  the  opinion  of  said  executors  he  will  waste 
and  squander  what  he  receives,  he  shall 
thereafter  receive  but  $1,000  annually,  and 
all  my  estate,  real  and  personal,  not  other- 
wise disposed  of,  shall  go  to  the  legal  issue 
or  children  of  my  beloved  son,  Francis  M. 
Sibley;  bat  in  case  he  dies  without  said 
issue  or  children,  then  inthat  case  it  shall 
go  to  my  legal  heirs  *nd  representatives 
equally."  It  was  held  that  as  upon  the  con- 
struction of  the  foregoing  provision  the 
son  took  by  direct  gift,  and  not  through 
the  medium  of  a  trust,  his  estate  was  a 
vested  one. 

In  Hogan  ▼.  Hogan,  102  Mich.  641.  fll 
N.  W.  73,  where  testator  gave  certain  land 
to  two  nephews,  providing  that  it  should 
be  sold '  when  the  nephews  became  of  age 
and  the  proceeds  divided  between  them, 
and  further  directed  that  his  widow  should 
have  control  of  such  land  until  the  nephews 
should  become  of  age,  it  was  held  that  the 
devise  to  the  nephews  must  be  regarded  as 
of  a  present  vested  remainder. 

In  Harris  v.  Cook,  98  Mo. '  App.  38,  71 
S.  W.  1126,  where  testatrix  gave  to  a  certain 
person  a  sum  of  money  "when  he  shall  ar- 
rive at  the  age  of  twenty-six  years,"  direct- 
ing it  to  be  loaned  out  on  good  real  estate 
security,  and  the  interest  accruing  there- 
from to  be  paid  to  such  legatee,  it  was  held 
thai  had  the  bequest  ended  with  the  words 
"when  he  shall  arrive  at  the  age  of  twenty- 
six  years,"  the  legacy  would  have  been  a 
contingent  one,  but'  that  the  claus*  follow- 
ing showed  the  intention  of  the  testatrix  to 
be  that  the  gift  shoiild  immediately  vest 
on  her  death,  the  payment  only  being  post- 
poned. 

In  M'Afee  v.  Gilmore,  4  N.  H.  391,  where 
testator  provided  that  his  '  wjf^  "should 
have  the  use  and  improvement  of  the  other 
two  thirds  of  my  real  estate,  until  my 
daughters  Sally  and  Mary  severally  ar- 
rive to  eighteen  years  of  age,  in  case  my 
said  wife  Polly  support,  clothe,  and  educate 
my  said  children,  until  said  period.'  I  give 
and  bequeath  to  my  said  daughters  Sally 
and  Mary,  when  they  severally  arrive  to 
eighteen  years  of  age,  the  last  two  thirds 
above  mentioned,  in  equal  shares  between 
them," — it  was  held  that  the  daughters  took 
a  vested  estate  of  inheritance  at  the  decease 
of  the  testator,  subject  to  the  chattel  in- 
terest of  their  mother. 

In  Johnson  v.  Baker,  7  N.  C.  (3  Murph.) 
318,  9  Am.  Dec.  605,  where  testator  gave 
his  residuary  estate  to  his  wife  "till  mv 
son  comes  to  lawful  age,  when  I  will  that 
the  same  shall  belong  to  him;  and  in  the 
meantime  it  is  my  will  and  desire  that  he 
be  maintained  and  educated  at  a  reasonable 
expense  out  of  my  estate  in  proportion  to 
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the  value  of  all  my  J)roperty  and  its  general 
profits  and  incoine,"  it  was  held  that  even 
if  the  case  were  considered  on  the  ground 
of  intention  merely,  no  doubt  can  exist  that 
the  testator'  meant  an  immediate  vesting  pf 
the  remainder  in  his  son,  and  not  to  place 
it  on  the 'contingency  of  his  arrival  at  age, 
fts  otherwise  if  the  son  should  marry,  have 
issue,  and  die  before  twenty-one,  that  is- 
sue would  be  unprovided  for;  and  that  the 
inference  of  such  intention  was  strength- 
ened by  the  circumstance  that  the  enjoyment 
of  the  property  was  evidently  postponed 
with  the  two-fold  View  of'  benefit  to  the  wife, 
and  that  his  son  should  be  qualified  to  man- 
age it  when  he  came  to  the  possession. 

In  Guyther  v.  Taylor,  38  X.  C.  (3  Ired. 
Eq. )  323*,  testator  directed  that  his  negroes 
and  stocic  should  be  kept  on  his  plantation 
until  his  son  Kinchen  should  attain  the  age 
Of  twenty-one  years,  and,  among  other  spe- 
cific dispositions,  gave  to  his  son  Joshua 
$1,000  "to  be  raised  from  the  farm,"  which 
he  devised  to  his  son  Kiiichen.  He  further 
bequeathed  to  his  three  daughters  and  his 
son  Krnchen,  "to  be  equally  divided  between 
them,  my  negroes,  when  my  son  Kinchen 
arrives  to  the  age  of  twenty-one  years"  and 
gave  the'  residue  of  his  estate  to  hie  son 
Kinchen.  It  was  held  that  though  because 
of  the  position  in  the  sentence  of  the  sub- 
ject of  the  gift,  "my  negroes,"  it  was  im- 
possible to 'speak  with  any  certainty  as  to 
the  testator's  intention  as  to  the  vesting  of 
the  gift,  looking  only  to  the  words  used,  yet 
that  having  regard  to  the  leaning  in  the 
court  toward  vesting,  and  the  fact  that  as 
one  of  his  daughters  was  married  and  had 
a  son,  to  whom  the  testator  made  a  bequest, 
he  could  not  have  been  oblivious  of  the  pos- 
sibility of  his  children  marrying  and  hav- 
ing issue  who  might  be  precluded  from  shar- 
ing should  the  gift  be  construed  as  contin- 
gent, together  with  the  circumstance  that 
the  gift  of  the  negroes  was  not  to  the  four 
children  jointly,  nor  by  a  general  descrip- 
tion under  which  such  of  them  as  should 
be  living  when  Kinchen  came  of  age  would 
be  entitled  to  take  the  whole,  but  was  to 
the  four  by  name,  equally  to  be  divided  be- 
tween them,  so  that  in  no  event  could  any 
of  them  receive  more  than  one  fourth  under 
that  clause,  but  that,  on  the  other  hand, 
Kinchen,  by  virtue  of  the  residuary  gift, 
would  be.  entitled  to  the  share  of  anyone 
dying  before  distribution,  thereby  disturb- 
ing the  apparent  equality  intended  between 
him  and  his.,  sisters,  and  the  further  con- 
sideration that  the  po'stponement  was  for 
the  maintenance  of  the  children  and  the 
raising  of  the  legacy  of  $1,000  to  Joshua. — 
the  interests  of  the  legatees  were  vested. 

In  Williams  v.  Smith,  57  N.  C.  (4  Jones. 
Eq.)  354,  where  testator  directed  that  cer- 
tain slaves  "be  hired  out  to  support  and 
school  my  three  youngest  children,"  naming 
them,  adding:  "When  the  youngest  of  the 
above-named  children  becomes  of  age,  then 
I  wish  for  [such  slaves]  to  be  sold  and  the 
motley  equally  divided  between"  the  chil- 
dren named  and  another  child, — it  was  held 
that  as  there  was  nothing  like  an  expres- 
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sion  of  contingency  annexed  to  the  gift, 
there  was  no  reason  to  doubt  that  the  child- 
ren took  vested  interests  in  the  proceeds  of 

In  Fuller  v.  Fuller,  58  N.  C.  (S  Jones. 
Eq.j  223,  where  testator  gave  to  his  daught- 
er when  she  arrives  at  lawful  age  or  mar- 
ries" certain  slaves  and  personal  property, 
the  implication  of  contingency  contained  in 
the  word  "when"  was  held  to  be  negatived 
by  the  facts  that  to  those  of  his  children 
who  were  of  age  the  testator  gave  vested 
legacies;  that  as  the  use  of  his  residuary 
estate  was  given  to  his  widow  for  life,  one 
purpose  for  postponing  the  possession  and 
enjoyment  of  the  property  by  the  legatee 
was  to  give  the  wife  the  benefit  of  the  serv- 
ices or  nire  of  the  slaves  during  the  time 
she  was  charged  with  the  daughter's  sup- 
port; that  vested  interests  in  the  residue 
were  given  at  the  death  of  the  wife  to  some 
of  the  children,  including  the  daughter;  and 
the  fact  that  a  contrary  construction  would 
lead  to  difficulties  in  the  distribution  of  the 
testator's  estate  from  time  to  time. 

In  Green  v.  Green,  86  N.  C.  646,  where 
testatrix  gave  to  her  youngest  daughter  a 
sum  of  money  "when  she  becomes  of  age, 
also  one  bed  and  furniture  to  have  at  my 
death,"  and  also  appointed  a  guardian  of 
the  persc»i  and  estate  of  such  daughter 
during  minority,  it  was  held  that  the  impli- 
cation of  contingency  arising  from  the 
phrase  "when  she  becomes  of  age"  was 
overcome  by  the  appointment  of  the  guard- 
ian of  her  estate,  she  having  no  estate 
other  than  that  bequeathed  to  her  by  the 
will. 

In  Stark  v.  Molleson,  8  Watts,  432,  where 
testator  gave  to  his  son  John  the  use  of 
certain  lands,  charging  him  with  the  main- 
tenance of  two  minor  children  until  each 
should  arrive  at  the  age  of  fifteen  years, 
and  with  the  payment  of  a  third  of  the  net 
income  to  his  mother  during  widowhood, 
until^  he  should  arrive  at  the  age  of  twenty- 
one  years,  adding:  "When  my  beloved  son. 
Joseph  Molleson,  arrives  at  the  age'  of 
twenty-one  years,  then  this  farm  to  be 
equally  divided  between  my  sons  John  Mol- 
leson and  Joseph  Molleson," — it  was  held 
that  as  the  testator  surely  never  contem- 
plated that  issue  left  by  either  devisee  be- 
fore the  age  of  twenty-one  should  be  dis- 
inherited, and  as  it  was  j)lain  that  the  in- 
termediate interest  was  given  for  the  sud- 
port  of  the  family,  the  interests  of  the  sons 
vested  immediately. 

In  Young  v.  Stoner,  37  Pa.  105,  where 
testator,  after  bequeathing  to  a  brother  the 
income  of  certain  realty  until  two  nephews 
should  arrive  at  the  age  of  twenty-one, 
gave  and  bequeathed  to  such  nephews  "when 
they  arrive  at  the  age  of  twenty-one  years, 
all  my  before-mentioned  real  estate,  subject 
to  such  payments  and  disbursements  here- 
inafter mentioned,  to  have  and  to  hold  to 
them,  their  heirs  and  assigns  forever,"  and 
then  charged  such  devisees  with  the  pay- 
ment of  money  legacies,  it  was  held  that 
the  absence  of  a  devise  over,  and  the  charge 
of  money  legacies  to  be  paid  by  the  devisees 
on  coming  into  possession,  showed  the  re- 
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mainder    interest    taken    by    them    to    be 
vested. 

In  Gourley  v.  Thompson,  2  Sneed,  387. 
where  testator  provided:  "It  is  my  will 
that  James  R.  Walsh  shall  receive  $3,000 
of  my  estate  when  he  becomes  twenty-one 
years  old,"  it  was  held  that  the  time  could 
only  be  understood  as  annexed  to  the  period 
of  payment,  and  not  to  the  gift. 

In  Re  Gunning,  Ir.  L.  R.  13  £q.  203,  tes- 
tator bequeathed  to  a  son  a  sum  of  moner 
"when  he  attains  the  age  of  twenty- five 
years;  in  the  meantime  from  my  decease 
until  he  finishes  his  education  he  is  to  get 
£100  per  annum;  when  his  education  is 
finished,  to  be  apprenticed  to  whatever  trade 
or  profession  or  business  he  may  chose,  sub- 
ject, however,  to  the  approval  of  my  trustees 
or  executors."  He  further  bequeathed  any 
residue  which  might  be  left  after  the  pay- 
ment of  debts  and  legacies  to  all  his  sons 
and  daughters,  share  and  share  alike,  and 
also  directed  "that  should  any  of  my  sons  or 
daughters  die  before  attaining  the  a^e  of 
twenty-one  years,  that  the  legacy  hereby  be- 
queathed or  share  of  the  residue  of  my  es- 
tate of  such  sons  or  daughters  shall  go  to 
my  other  surviving  sons  and  daughters, 
share  and  share  alike."  It  was  held  that 
though  the  words  of  gift,  taken  alone,  were 
prima  facie  contingent,  yet  taking  the  limi- 
tation over  into  consideration,  the  legacy 
must,  in  order  to  make  all  the  clauses  of 
the  will  harmonious,  be  construed  as  vested 
at  twenty-one,  though  not  payable  until 
twenty-five. 

In  Lunt  v.  Lunt,  108  111.  307,  testator 
bequeathed  his  residuary  estate  in  trust  to 
expend  so  much  of  the  income  as  should  be 
necessary  for  the  support  of  the  testator's 
wife  and  the  support  and  education  of  his 
children,  "until  they,  or  the  survivm',  shall 
arrive  at  the  age  of  twenty-one  years,  when 
one  third  of  two  thirds  of  my  said  property 
shall  go  to  and  vest  absolutely  in  each  of 
my  said  children  or  the  survivor  of  them. 
.  .  .  When  my  said  children,  or  the  survi- 
vor, shall  arrive  at  the  age  of  thirty  years, 
if  my  wife  still  survive,  the  remainder  of 
said  two  thirds  of  my  property  shall  go  to 
and  vest  in  my  said  children  equally,  or  in 
the  survivor,  and  the  issue  of  the  deceased, 
if  any  exist,  equally,  or  if  both  die  leaving 
issue,  then  at  such  period  as  the  youngest 
of  my  said  children  would  have  ieen  thirty 
years  of  age  the  same  shall  vest  in  the  issue 
of  each  of  my  children  equally,  the  children 
taking  a  parent's  share,  and  if  both  die 
without  issue,  then  to  my  heirs  at  law." 
It  was  held  that  the  limitation  over  showed 
an  intention  that  the  estate  should  vest  at 
the  testator's  death,  with  the  enjoyment 
deferred  until  such  time  as  the  youngest 
child  should  attain  the  age  of  thirty  years. 

In  Hughes  v.  Hughes,  12  B.  Mon.  115,  where 
testator  devised  to  certain  grandchildren 
"when  they  become  of  age  or  marry"  a 
tract  of  land,  and  also  bequeathed  to  each 
of  them  "when  of  age"  a  negro,  adding: 
"This  property  in  the  event  of  the  death 
of  any  one  or  more  of  said  children,  the 
survivors  to  inherit," — it  was  held  that  the 
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limitation  ov«r  showed  that  the  devisee  took 
an  immediate  vested  interest  in  the  land 
and  slaves,  defeasible  upon  dying  before  the 
time  specified,  at  which  the  estate  was  to 
become  absolute.  i 

In  Kewport  v.  Cook,  2  Ashm.  (Pa.)  832, 
testator,  who  bad  given  certain  real  estate 
to  his  several  granddaughters  and  grand- 
sons "as  they  shall  respectively  arrive  at 
the  age  of  twenty-three  years,"  and  "when 
he  shall  arrive  at  the  age  of  twenty-three 
years,"  directed  the  accumulation  of  a  fund 
from  the  rents  of  his  real  and  investments 
of  his  personal  estate,  which  he  declared  to 
be  for  the  advancement  of  his  grandchildren 
then  born  or  thereafter  to  be  born,  "as  they 
shall  respectively  arrive  at  the  age  of  twen- 
ty-three years."  Of  the  fund  thus  accumu- 
lated each  of  certain  living  grandchildren 
were  to  receive  one  tenth  part  "when  he 
arrives  at  the  age  of  twenty-three  years." 
It  was  held  that  the  effect  of  the  word 
"when"  was  overcome  by  the  context,  which 
contained  a  general  executory  bequest  over 
to  the  other  surviving  grandchildren. in  the 
event  of  either  dying  "without  leaving  child- 
ren or  the  lawful  issue  of  such  children." 

In  Fulton  v.  Fulton,  24  Grant,  Ch.  (U.  C.) 
422,  the  following  bequest :  "The  money  in 
the  Bank  of  Commerce  I  bequeath  to  Her- 
bert Fulton,  son  of  Christopher  and  Amanda 
Fulton,  when  he  becomes  of  age,  to  receive 
it  in  full,  with  the  interest.  Should  he  not 
survive  them,  his  next  heir  shall  become  in- 
heritor,"— was  held  to  vest  presently,  the 
court  saying  that  the  gift  of  the  interest 
was  of  itself  cogent  evidence  of  the  vesting. 

In  Re  Dennis,  5  Ont.  L.  Rep.  46,  where 
testator  devised  a  farm  to  his  grandson 
"when  he  arrives  at  twenty-one  years  of  age, 
the  said  farm  to  be  kept  in  repair  by  my 
executors  hereinafter  appointed,  to  expend 
at  least  $50  each  year  in  improvements 
over  and  above  taxes  and  insurance.  Pro- 
viso in  case  of  the  death  of  one  or  more  of 
my  above-named  grandchildren  before  re- 
ceiving the  share  or  shares  devised  to  them, 
then  that  share  or  shares  to  l>e  equally  di- 
vided among  the  survivor  or  survivors  of 
them,  share  and  share  alike-,"— it  was  held 
that  the  grandson  took  a  vested  estate,  sub- 
ject to  be  devested  should  he  die  before  at- 
taining twenty-one. 

In  Roome  v.  Phillips,  24  N.  Y.  463,  where 
testator  gave  a  life  estate  in  certain  realty 
to  his  father,  and  then  gave  and  devised  it 
to  his  son  "after  the  decease  of  my  father, 
and  when  he,  the  said  child,  shall  become 
twenty-one  years  of  age  and  become  mar- 
ried and  has  children,"  and  in  case  of  his 
decease  before  that  period,  then  over, — the 
remainder  was  held  to  vest  in  the  son  im- 
mediately, subject  to  be  devested  on  his  dy- 
ing before  attaining  the  age  of  twenty-one 
years. 

In  Re  Maley,  73  Misc.  195,  132  N.  Y.  Supp. 
492,  where  testatrix  directed  her  executrix 
to  deposit  a  sum  of  money  in  a  savings  bank 
for  the  benefit  of  a  certain  person,  "and  to 
pay  said  sum,  with  all  interest  thereon, 
over  to  [such  parson]  when  he  shall  attain 
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.  the  age  of  twentv-one  years;  in  case  of  his 
I  death  before  such  period,  to  pay  said  sum 
I  and  interest  to  his  said  mother," — ^the  leg- 
acy was  held  vested  upon  the  death  of  the 
testatrix,  subject  to  be  devested  by  the  death 
of  the  legatee  before  reaching  the  age  of 
twenty-one. 

In  Burrows  v.  Stumm,  22  How.  Pr.  169, 
where  testator  devised  a  rouainder  estate 
in  certain  realty  to  his  son  "when  the  said 
child  shall  become  twenty-one  years  of  age 
and  becomes  married  and  has  children,"  and 
in  case  of  the  child's  decease  before  that 
period,  then  over,  it  was  held  that  attaining 
the  age  of  twenfy-one  was  not  a  condition 
precedent  to  vesting,  but  that  the  limitation 
over  introduced  a  condition  subsequent  upon 
which  the  estate  was  to  be  devested. 

In  Fox  T.  Hicks,  81  Minn.  197,  50  L.R.A. 
663,  83  N.  W.  638,  where  testator  be- 
queathed to  his  executors  a  sum  of  money 
to  be  held  in  trust  for  a  granddaughter, 
and  to  be  paid  to  her  as  follows:  Said 
sum  was  to  be  kept  invested  until  the  grand- 
daughter should  have  arrived  at  the  age  of 
twenty-one  years,  at  which  time  the  execu- 
tors were  to  pay  to  her  all  the  accumulated 
interest,  leaving  the,  principal  sum  invested 
for  her  benefit,  she  to  receive  the  interest 
thereon  annually  thereafter  until  arriving 
at  the  age  of  thirty  years,  when  she  was  to 
receive  tiie  principial, — it  was  held  that  as 
the  provisions  of  the  will  contemplated  that 
the  legacy  should  be  set  apart,  and  no  pro- 
vision was  made  for  its  return  to  the  estate, 
the  l^acy  was  vested. 

In  Storrs  v.  Burgess,  29  R.  I.  269,  67 
Atl.  731,  testator  gave  the  residue  of  his 
estate  in  trust  to  pay  the  whole  income  to 
his  wife  should  she  survive  and  remain  un- 
married till  his  daughter  should  attain  the 
age  of  twenty-five,  further  directing  that 
when  his  daughter  should  attain  such  age 
the  half  of  the  income  should  be  paid  to 
her,  and  should  his  wife  die  before  such 
time  that  the  whole  income  should  be  held 
in  trust  for  the  daughter  and  used  in  her 
behalf  till  she  should  attain  that  age,  "and 
then  to  be  transferred  to  her  with  the  whole 
estate,  and  the  trust  to  cease."  Should  she 
marry  and  die  before  the  age  of  twenty-five 
leaving  issue,  then  at  her  death  the  half  of 
the  trust  estate  to  become  vested  in  such 
issue.  Should  her  mother  survive  her,  and 
the  daughter  die  without  issue,  the  whole 
income  was  given  to  the  mother  for  life,  and 
the  principal  to  others  at  her  deceeise.  It 
was  held  that  the  limitation  over  in  event 
of  the  daughter's  death  without  issue  showed 
that  she  took  a  vested  equitable  remainder 
in  fee,  subject  to  be  devested  by  her  death 
under  the  age  of  twenty-five  or  before  her 
mother. 

In  Everitt  v.  Everitt,  29  N.  Y.  39  (re- 
versing 29  Barb.  112),  testator  declared 
that  the  whole  residue  of  his  estate  should 
be  held  in  trust  for  the  benefit  of  such  of 
his  three  younger  children  as  should  be  liv- 
ing at  the  time  of  his  decease;  that  if  he 
should  not  die  until  after  the  youngest  of 
them  then  living  should  have  attained  the 
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age  of  twenty-one  years,  the  executors 
should  pay  over  to  said  children  or  the  sur- 
vivors of  them,  in  equal  proportions,  share 
and  share  alike,  such  residuary  estate;  that 
if  he  should  die  while  any  of  such  children 
should  be  under  the  age  of  twenty-one  years, 
the  executors  should  hold  and  manage  such 
estate  until  all  of  said  children  or  the  sur- 
vivors or  survivor  of  them  should  become  of 
age,  when  they  were  directed  to  pay  over 
such  funds  and  the  accumulations  thereof 
in  the  same  manner  as  above  provided.  He 
also  authorized  the  executors  in  their  dis- 
cretion to  make  advances  to  the  two  elder 
ones  after  their  majority,  in  anticipation  ot 
the  receipt  by  them  of  their  shares.  He  al- 
so constituted  his  executors  the  guardians 
of  said  minor  children,  and  directed  them 
to  apply  the  income,  and,  if  necessary,  the 
principal,  for  their  support,  maintenance, 
and  education  during  minority,  such  ex- 
penditures to  he  chargeable  on  the  trust 
fund  generally,  and  not  against  the  share 
of  any  one  separately.  He  furthelh  directed 
that  in  case  any  of  them  should  die  before 
becoming  entitled  to  be  paid  in  full  the 
amount  coming  to  her  for  her  share,  leaving 
lawful  issue,  her  share  should  belong  to  and 
go  to  such  issue;  but  if  she  should  die 
without  such  issue,  then  her  share  should 
go  to  the  survivors  or  survivor.  It  was  held 
that  in  view  of  the  provision  allowing  the 
whole  income  and  such  parts  of  the  capi- 
tal as  might  be  necessary  to  be  expended 
in  their  education  and  support,  and  the 
direction  for  the  advancement  of  portions 
to  the  two  elder,  and  of  outfits  to  any  of 
them  in  case  of  marriage  under  age,  out 
of  their  respective  shares,  and  of  the  lan- 
guage requiring  that  the  residue  should  be 
held  for  their  benefit  immediately  upon  the 
testator's  death,  and  that  it  should  be  paid 
to  them  at  once  if  they  were  then  all  capable 
by  their  age  of  managing  it,— -each  took  a 
vested  interest  in  one  third  of  the  residue, 
in  absolute  property,  subject  only  to  an 
executory  limitation,  in  the  case  of  the 
death  of  one  or  more  of  them  under  age 
and  without  issue,  in  favor  of  the  survivor 
or  survivors  of  them. 

In  Cropley  v.  Cooper,  19  Wall.  167,  22 
L.  ed.  109  (reversing  7  D.  C.  226)  a  testa- 
tor leaving  at  his  decease  a  widow,  two  sons 
who  were  married  and  had  children,  an  un- 
married son,  and  a  married  daughter  hav- 
ing a  child,  gave  to  the  daughter  certain 
realty  for  and  during  her  life,  to  be  sold 
at  her  decease,  and  the  avails  therefrom 
to  "become  the  property  of  her  child  or 
children  when  he,  she,  or  they  have  arrived 
at  the  age  of  twenty-one  years,  the  interest 
in  the  meantime  to  be  applied  to  their  main- 
tenance." To  his  two  married  sons  he  gave 
property  for  life,  and  at  their  death  to  their 
children  in  equal  shares.  To  the  unmarried 
son  he  gave  the  use  of  certain  property, 
and,  if  he  should  marry  and  have  lawful  is- 
sue at  his  death,  such  property  or  its  avails 
to  be  equally  divided  among  his  children 
when  they  should  arrive  at  the  age  of 
twenty-one,  the  interest  in  the  meantime 
L.R.A.1016C. 


to  be  applied  to  their  maintenance;  but  if 
such  son  should  die  without  issue,  then  the 
said  property  or  its  avails  to  be  equally 
divided  among  testator's  other  children.  It 
was  held  that  as  the  gift  to  the  children 
of  the  married  son  was  absolute,  and  the 
entire  failure  of  issue  of  the  unmarried 
son  at  his  death,  or  the  failure  of  such 
issue  to  reach  the  age  named,  was  the  condi- 
tion of  the  gift  over  to  his  brothers  and 
Bister,  the  will  evinced  an  intention  that 
the  children  of  the  daughter  should  take 
an  immediate  vested  interest. 

In  Security  Co.  v.  Cone,  64  Conn.  579, 
31  Atl.  7,  it  was  held  that  under  a  will  by 
which  testator  devised  his  entire  estate  in 
trust  for  the  care  of  his  wife  and  children 
during  their  lives,  with  a  provision  that 
"the  full  fee"  should  go  to  his  grandsons 
"when  they  attain  the  age  of  twenty-one 
years,  if  their  parents  are  dead,"  and  with 
a  gift  over  in  default  of  grandchildren, 
the  grandchildren  living  at  the  decease  of 
the  testator,  or,  if  none  were  then  bom,  the 
first  b«rn  thereafter,  took,  as  and  in  behalf 
of  a  class  opening  to  let  in  afterborn  grand- 
children, a  vested  remainder  interest  in  fee 
in  the  entire  estate. 

In  Hubbard  v.  Lloyd,  6  Cusht  622,  63 
Am.  Dec.  5S,  where  testator  bequeathed  his 
residuary  estate  "unto  all  the  children  of 
certain  persons  and  to  two  persons  especial- 
ly designated,  "equally  or  per  capita  when 
they  shall  severally  attain  the  age  of  twenty- 
five  years ;  and  in  case  one  or  more  of  them 
shall  die  before  he,  she,  or  they  shall  ar- 
rive at  the  age  of  twenty-five  years,  then 
his,  or  her,  or  their  share  so  dying  shall 
be  equally  divided  between  the  survivors, 
or  become  the  property  of  the  survivor  if 
there  be  only  one," — it  was  held  that  the 
legacy  vested  when  the  first  of  the  legatees 
attained  the  age  of  twenty-five,  the  shares 
of  the  younger  members  of  the  class  being 
subject,  however,  to  be  devested  in  case  of 
death  before  that  age. 

In  Hoxie  v.  Hoxie,  7  Paige,  187,  where 
testator  gave  the  residue  of  his  estate  as  fol- 
lows: "Also  that  the  remainder  of  my  prop- 
erty, after  paying  the  charges  incident  to 
my  sickness,  and  afier  releasing  one  year's 
rent  to  M.  &  F.  of  the  farm  they  now  occupy, 
to  be  divided  equally  among  the  children  of 
my  sister  Mary,  my  brother  Solomon,  and 
my  brother  John,  when  they  shall  severally 
become  of  age," — it  was  held  that  as  the 
devisees  were  in  esse  and  ascertained  at  the 
death  of  the  testator,  and  nothing  could 
prevent  the  estate  from  vesting  in  possession 
if  the  devisees  lived  until  the  time  appoint- 
ed for  that  purpose,  the  estate  or  interest 
which  was  given  to  the  infant  devisees  was 
a  vested  estate,  not  given  to  them  if  they 
should  arrive  at  the  age  of  twenty-one,  but 
given  immediately,  to  be  divided  among 
them  when  they  should  respectively  attain 
such  age. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Herberton  v.  McCIain,  136  Fed.  226, 
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a  legacy  of  a  anm  of  money  to  a  daughter 
"when  she  is  eighteen  years  old"  was  held 
contingent. 

In  Colt  T.  Hubbard,  33  Conn.  281,  where 
testator  bequeathed  to  a  nephew  "an  an- 
nuity of  $2,000  per  year  until  he  sball 
arrive  at  the  age  of  twenty-one  years,  for 
his  support  and  maintenance  and  education ; 
also  when  he  shall  have  arrived  at  the  age 
of  twenty-one  years  a  legacy  of  $3,000  in 
gross  and  500  shares  of  the  stock  of"  a  cer- 
tain company, — it  was  held  that  in  view  of 
the  independent  form  in  which  the  gift 
was  expressed,  and  the  fact  that  there  waa 
a  provision  for  the  Intermediate  support  of 
the  legatee  independent  of  and  less  in 
amount  than  the  dividends  on  the  stock, 
which  the  testator  must  liave  anticipated, 
indicating  an  intention  tliat  the  interme- 
diate dividends  should  become  part  of  lus 
estate,  the  legacy  was  intended  to  be  con- 
tingent upon  the  legatee's  attaining  the  age 
of  twenty -one. 

In  Allen  ▼.  Whitaker,  34  Ga.  6,  testator 
bequeathed  to  a  granddaughter  certain  ne- 
groes "at  the  death  of  my  wife,  or  when  she 
marries  or  becomes  twenty-one  years  of  age, 
to  her  and  her  heirs  forever."  It  was  held 
that  the  gift  was  on  its  face  one  to  take 
effect  in  futuro,  and  that  there  was  nothing 
that  the  court  could  lay  hold  of  to  indicate 
an  intention  upon  the  part  of  the  testator 
that  the  legacy  should  be  more  thsin  a  con- 
tingent interest,  dependent  upon  the  I^atee 
being  in  life  at  the  happening  of  some  one  of 
the  specified  contingencies. 

In  Gifford  y.  Thorn,  9  N.  J.  Eq.  702,  a 
bequest  of  residuary  estate  to  a  certain 
person  "when  he  arrives  at  the  age  of 
twenty-one  years,  to  him  and  his  heirs  for- 
ever," was  held,  in  view  of  the  use  of  the 
word  "when,"  to  be  contingent. 

In  Snow  V.  Snow,  49  Me.  169,  where  tes- 
tator devised  to  his  wife  the  use  of  his  real 
and  personal  estate  during  widowhood,  and 
further  devised  to  his  son  certain  real  es- 
tate and  such  of  his  personal  property  as 
should  exist  after  the  decease  of  his  wife, 
adding:  "Said  Edward  shall  come  into  a 
possession  of  the  above-named  estate  when  he 
shall  arrive  at  the  age  of  twenty-one  years, 
or  at  the  decease  or  marriage  of"  testator's 
widow, — it  was  held  that  an  examination 
of  the  whole  will  left  no  doubt  that  the 
time  when  the  son  would  be  entitled  to  the 
possession  of  the  personal  property  was  an- 
nexed to  the  legacy  itself,  and  was  contin- 
gent upon  his  arriving  at  the  age  of 
twenty-one. 

In  Giles  v.  Franks,  17  N.  C.  (2  Dev.  Eq.) 
521,  a  legacy  to  a  certain  person  "when  he 
shall  arrive  at  the  age  of  twenty-one"  was 
held  to  be  within  the  rule  which  annexes 
the  time  to  the  substance  of  the  legacy,  and 
makes  the  right  dependent  upon  the  arrival 
of  the  legatee  to  the  age  described. 

In  Jackson's  Estate,  209  Pa.  520,  58  Atl. 
890,  where  testatrix  gave  her  residuary  es- 
tate to  a  granddaugh^r  "when  she  shall  ar- 
rive at  the  age  of  twenty-one  years,"  the 
legacy  was  held  contingent. 
L.KA.1916C. 


In  Lemacks  t.  Glover,  1  Kich.  Eq.  141, 
where  a  bequest  was  to  one  "when  he  at- 
tains the  age  of  twenty-one  years  or  day 
of  marriage,"  it  waa  held  that  time  was  an- 
nexed to  the  substance  of  the  legacy,  making 
the  legatee's  right  to  depend  upon  his  being 
alive  at  the  period  fixed. 

In  Be  Rogers,  94  Gal.  52fi,  29  Pac.  962, 
testator  gave  to  a  grandson  a  sum  of  money, 
"to  be  paid  to  him  as  hereinafter  directed, 
and  only  after  the  death  of  my.  said  wife 
Caroline  if  she  survive  me.  The  income 
from  the  said  $10,000  is  to  be  paid  to  said 
Stephen  Soy  Rogers  personally  for  his  own 
private  use  from  the  time  he  be  fifteen 
years  old  till  he  be  twenty-one  years  old, 
and  then,  when  he  be  twenty-one  years 
old,  I  direct  that  he  be  paid  $S,000  being 
half  of  the  above-named  bequest; and  that 
from  the  time  he  be  twenty-one  till  he  be 
twenty-five  (26)  years  old,  I  direct  that 
the  income  from  the  remaining  $5,000  be 
paid  him  annually  for  his  private  use,  and 
then  when  be,  the  said  Stepnen  Roy  Rogers, 
be  twenty-five  years  old,  I  direct  the  re- 
maining $5,000  paid  to  him  personally  for 
his  own  and  exclusive  and  private  use.  If 
my  said  grandson  die  before  arriving  at  the 
ages  herein  named,  then  the  remaining  or 
impaid  amounts  of  said  bequest,  together 
with  ''the  income  thereon,  I  direct  shall  be 
distributed  as  the  other  portion  of  my  es- 
tate shall  be  or  shall  have  been  distributed, 
namely,  to  the  brothers  and  sisters  of  my- 
self and  wife,  Caroline,  share  and  share 
alike."  It  was  held  that  an  intention  was 
evinced  in  the  clause  last  above  quoted  not 
to  make  an  absolute  bequest,  but  a  condi- 
tional one  to  take  effect  only  if  the  legatee 
should  reach  the  ages  named  for  its  pay- 
ment. 

In  Morrow  v.  Morrow,  113  Mo.  App.  444, 
87  S.  W.  690,  a  bequest  to  a  grandson  to 
be  ^ven  to  him  when  he  should  become 
twenty-one  years  old,  and  a  bequest  to  a 
granddaughter  to  be  given  to  her  when  she 
should  become  eighteen  years  old,  with 
cross-limitations  between  the  legatees  should 
they  die  before  attaining  the  ages  specified, 
and  should  both  die,  then  to  others,  accom- 
panied by  the  declaration  that  the  grand- 
daughter "is  not  to  have  anything  of  my 
estate  unleEis  she  lives  to  be  eighteen  years 
old  and  become  eighteen  years  old,"  an 
that  the  grandson  "is  not  to  have  anything 
of  my  estate  unless  he  becomes  twenty-one 
years  old  and  lives  to  the  age  of  twenty-one 
years," — were  held  contingent. 

In  Mackie  v.  Alston,  2  Desauss.  (S.  C.) 
3G2,  where  testator  gave  and  devised  his 
residuary  estate  to  his  daughter  "and  to 
her  heirs  and  assigns  forever,  when  she  at- 
tains the  age  of  twenty-one  years  or  at  the 
day  of  her  marriage,  which  ever  shall  first 
happen;  but  if  my  said  daughter  should 
die  before  the  above-mentioned  period.i, 
tlien"  to  others,  it  was  held  that  the  words 
"when"  and  "if"  were  so  strong  to  show 
that  the  time  the  devise  was  to  vest  waa 
annexed   to   the   substance   of   the  gift   as 
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to  leave  no  rooHi  in  the  mind  to  doubt  tes- 
tator's intention. 

In  Kent  v.  Watson,  17  N.  C.  (S.Dey.  Eq.) 
366,  testator,  after  giving  to  his  two  grand- 
daughters "when  they  arrive  at  age,  $1,000, 
to  be  paid  them  out  of  my  estate,"  went  on 
to  provide:  "If  either  of  my  granddaught- 
ers .  .  .  should  die  before  they  arrive 
at  lawful  age  or  marry,  I  wish  the  survi- 
vor to  heir  that  one's  part  that  should  so 
die,  and  in  case  both  should  die  before  ar- 
riving at  lawful  age  or  marrying,  I  wish 
their  legacies  to  return  to  my  estate."  The 
legacies  were  held  contingent  upon  the  lega- 
tees coming  of  age  or  marrying,  and,  in 
the  event  of  marriage  before  twenty-one, 
not  to  be  payable  until  then. 

In  Brooklyn  Trust  Co.  v.  Phillips,  134 
App.  Div.  697,  119  N.  Y.  8upp.  401,  af- 
firmed without  opinion  in  201  N.  Y.  661, 
96  K.  K  1124,  testator  gave  to  his  execu- 
tors a  sum  of  money  in  trust  to  pay  the 
interest  to  a  certain  person  for  life,  and 
after  her  decease  then  upon  trust  to  pay 
and  divide  such  sum  equally  among  her 
two  children  "if  they  or  either  of  them  shall 
have  arrived,  or  when  either  of  them  shall 
arrive,  at  the  age  of  twenty-one  years,  and 
ii  at  the  death  of  their  said  mother  only 
one  of  the  said  children  should  be  living, 
and  he  has  arrived  at  that  age,  and  if  not, 
then  when  he  has  arrived  at  that  age,  the 
whole  of  the  said  sum  .  .  .  shall  be 
paid  to  such  surviving  child  to  and  for  his 
own  use  and  benefit.  And  in  the  meantime 
and  until  both  or  either  of  the  said  child- 
ren shall  arrive  at  that  age  the  interest 
on  the  said  last-menti<med  sum  shall  be  ap- 
plied to  their  or  either  of  their  support, 
clothing,  maintenance,  and  education  as 
it  may  be  required."  It  was  held  that  as 
there  were  no  words  of  direct  gift,  but  the 
legatees  were  to  take  through  the  medium 
of  a  power  in  trust,  and  as  there  was  noth- 
ing in  the  language  used  by  the  testator  or 
the  general  scheme  of  the  will  to  take  the 
case  out  of  the  rule  that  where  a  future  in- 
terest is  devised  not  directly  to  a  given  per- 
son, but  indirectly  through  the  exercise  of 
a  power  conferred  upon  the  trustees,  the 
devise  is  designed  to  be  contingent,  it  was 
the  intention  of  the  testator  that  the  trust 
fund  should  not  vest  before  the  time  ap- 
pointed for  its  payment. 

In  Lewisohn  v.  Henry,  179  N.  Y,  352,  72 
K.  E.  239,  testator  directed  his  executors 
to  divide  his  residuary  estate  into  as  many 
shares  as  would  equal  the  number  of  his 
children,  including  such  as  should  have  died 
before  him  leaving  issue.  He  gave  one  share 
absolutely  and  in  terms  to  the  issue  of  each 
child  dying  before  him,  and  the  remaining 
shares  to  his  executors  to  have  and  to  hold 
as  trustees,  one  share  upon  a  separate 
trust  for  the  benefit  of  each  child  who  out- 
lived him,  to  apply  the  net  income  to  the 
use  of  the  child  until  he  or  she  could  reach 
the  age  of  twenty-five  years,  when  they 
were  to  convey  and  pay  over  one  fourth  of 
the  capital  of  the  shares  set  apart  for  them 
simple  and  absolutely"  to  such  child.  After 
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this  the  net  income  of  the  residue  was  to  be 
applied  to  the  nse  of  the  child  until  he  or 
she  should  become  thirty  years  old,  when 
one  third  of  the  trust  estate  then  remaining 
was  to  be  conveyed  and  paid  over  "in  fee 
simple  and  absolutely"  to  such  child. 
Thenceforth  the  net  income  of  the  remainder 
then  left  was  to  be  applied  to  the  use  of  the 
child  during  life.  Upon  the  death  of  the 
child  the  trustees  were  directed  to  convey 
and  pay  over  the  trust  fund  to  the  ap- 
pointees of  such  child,  and  in  default  of  ap- 
pointment to  the  issue  then  surviving,  and 
in  default  of  issue  to  the  next  of  kin  of  surh 
ohild.  It  was  held  that  as  there  was  no 
present  gift  to  any  child,  but  a  direct  gift  to 
the  executors,  who  were  to  convey  to  the 
child  only  when  or  provided  the  child  reached 
the  age  specified,  and  as  it  appeared  to  be 
tbe  primary  object  of  the  testator  to  prevent 
his  children  from  disposing  of  any  part  of 
the  capital  of  the  shares  set  apart  for  them 
respectively  until  they  reached  a  certain  age, 
and  then  to  keep  a  part  of  the  principal 
intact  as  long  as  his  children  lived,  so  that 
they  might  have  an  assured  income,  no  ti- 
tle vested  in  them  prior  to  the  date  named 
for  distribution. 

In  Hall'  V.  Hall,  123  Mass.  120,  where 
testator  gave  a  sum  of  money  in  trust  to 
invest  and  accumulate  "until  my  said  grand- 
children last  moitioned  respectively  attain 
the  age  of  thirty-five  years,  when  a  propor- 
tionate part  of  said  fund  and  accumulation 
(dividing  by  the  number  of  said  grand- 
children then  living  who  shall  not  have  re- 
ceived their  Share)  is  to  be  paid  over  to 
each  of  them;  and  in  case  of  tiie  [death  of 
the]  last  beneficiary,  before  attaining  the 
age  of  thirty-five  years,  I  direct  that  the 
remainder  of  said  fund  and  accumulation 
be  considered  as  part  of  the  residue  of 
my  estate," — it  was  held  that  as  there  was 
no  provision  for  the  maintenance  of  the 
grandchildren,  or  any  enjoyment  by  them 
of  the  principal  or  income  of  the  trust  fund 
until  they  should  reach  the  prescribed  age, 
as  the  accumulations  accrued  after  the  death 
of  the  testator  and  could  not  vest  at  that 
time,  as  the  persons  who  were  to  take  at 
the  period  of  distribution  and  the  amounts 
to  which  they  would  be  entitled  were  un- 
certain, and  as  a  gift  over  was  made  in  the 
case  of  the  death  of  the  last  surviving 
grandchild  before  reaching  the  age  of  thirty- 
five, — it  must  have  been  testator's  intention 
that  the  interests  of  the  grandchildren 
should  not  vest  until  the  contingency  of 
their  arriving  respectively  at  the  prescribed 
age  should  happen. 

In  Engles's  Estate,  167  Pa.  463,  31  Atl. 
681,  where  testatrix  gave  the  residue  of 
her  estate  in  trust  to  pay  over  one  eighth 
part  of  the  income  thereof  to  a  sister  for 
life,  and  upon  her  death  to  pay,  out  of  the 
principal,  sums  of  money  to  certain  per- 
sons "when  they  shall  respectively  attain 
the  age  of  nineteen  years,  and  in  case  either 
of  them  shall  die  before  attaining  that  age, 
then  to  pay  his  legacy  to  the  survivor,  and 
in  case 


I  pay  his  legacy  to  the  survivor,  and 
they  shall  both  die  before  attaining 
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that  age,  then  upon  the  death  of  the  sur- 
vivor to  pay  the  amount  of  both  their  lega- 
cies to  their  father  and  mother," — it  was 
held  that  aa  there  was  no  express  gift,  and 
the  direction  to  pay  was  descriptive  of  the 
legatee  because  conditioned  on  his  attain- 
ing a  given  age,  the  legacies  were  contin- 
gent. 

In  Re  Sweitzer,  1  Woodw.  Dec.  205,  where 
testator  gave  'to  his  widow  interest  on  two 
thirds  of  his  estate  until  his  children  should 
respectively  arrive  at  the  age  of  fourteen 
years,  from  which  time  untu  the  children 
should  arrive  at  the  age  of  twenty-one  it 
was  directed  that  the  interest  should  ac- 
cumulate, "when"  the  fund  was  to  be  equal- 
ly divided  among  those  of  the  children  who 
should  survive,  it  was  held  that  the  case 
was  within  the  rule  that  a  legacy  to  one 
"when"  he  attains  a  certain  age  is  con- 
tingent upon  his  doing  so. 

In  Thomas  v.  Thomas,  97  Miss.  697,  6S 
So.  830,  a  will  provided:  "I  direct  tliat 
after  the  death  of  my  three  sons,  that  the 
remaining  principal  and  its  income  or  in- 
terest, if  there  be  any,  of  the  said  Mary 
E.  Thomas  estate  is  to  go  to  my  legitimate 
grandchildren,  to  be  theirs  as  a  bequest, 
at  the  death  of  all  my  children,  and  when 
they  (my  grandchildren)  arrive  at  the  age 
of  (SI)  twenty-one  years  or  more  of  age, 
it  does  not  become  theirs  until  this  age, 
and  all  my  own  children  dead,  each  set  of 
grandchildren  is  to  have  their  father's  pro 
rata  part.  If  any  of  these  grandchildren 
die  before  this  age  or  conditions,  without 
brothers  or  sisters,  what  would  have  been 
their  part  goes  to  my  surviving  grand- 
children wherever  they  may  be  when  proper 
age  and  conditions  are  fulfilled,  but  any 
of  these  grandchildren  can  after  the  death 
of  my  children  have  the  income  from  this 
said  estate  for  educational  purpose  or  even 
for  a  living,  if  their  mother  proves  she  has 
not  a  snfRciency  for  their  maintenance,  or 
education,  but  this  fact  must  be  proven." 
It  was  held  that  under  the  express  terms 
of  the  Will  no  estate  vested  in  the  grand- 
children who  should  survive  the  sons  until 
they  should  attain  the  age  of  twenty-one 
years. 

In  Major  v.  Major,  32  Qratt.  819,  where 
testator  directed  his  estate  to  be  converted 
into  money  and  the  net  proceeds  to  be  di- 
vided into  f6ur  parts,  three  of  his  brothers 
"to  have  each  a  fourth  part,  and  the  other 
fourth  part  to  be  divided  among  my  broth- 
er William  Major's  children,  each  to  have 
the  amount  of  his  share  when  he  arrives 
at  the  age  of  twenty-one,"  it  was  held  that 
as  the  testator  did  not  use  the  words  "to 
be  paid"  or  "payable,"  but  the  words  "to 
have"  and  "when,"  it  was  plainly  his  in- 
tention that  the  legacies  to  the  brother's 
children  should  not  vest  at  his  death,  but 
should  lie  contingent  on  their  attaining  the 
age  of  twenty-one. 

j.  Gifts  ''as"  a  gpecifled  age  shall  be  at- 
tained. 

Instances    in    which    the    gift    has    been 
held  vested. 
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I  In  Hteadman  v.  Palling,  3  AtV.  423,  where 
testatrix  provided  that  the  residue  of  her 
property  "shall  be  equally  paid  and  di- 
vided to  and  between  my  two  grandchil- 
dren at  such  time  as  they  shall  severally 
attain  their  respective  age  of  twenty-one, 
or  sooner  if  my  daughter  shall  think  lit," 
it  was  held  that  though  there  was  no  be- 
quest made  to  the  grandchildren  but  what 
is  contained  in  the  direction  of  payment, 
the  words  "or  sooner  if  my  daughter  shall 
think  fit"  made  the  mother  a  trustee  of  th« 
bequest  to  the  children,  and  so  showed  that 
it  was  intended  to  be  vested. 

In  Bigelow  v.  Bigelow,  19  Grant,  Ch.  (U. 
C.)  649,  testator  made  a  will  as  follows: 
"My  will  is  that  Josiah  Bigelow,  my  son, 
shall  have  the  homestead,  and  that  the 
property  be  divided  in  the '  following  man- 
ner: First,  that  all  my  just  debts  be  paid 
out  of  the  personal  property,  and  then  two 
thirds  of  the  whole  to  be  given  equally 
among  my  six  boys  as  they  come  of  age, 
and  the  other  third  to  be  equally  divided 
among  my  seven  girls  as  they  come  of  age 
or  marry,  or  as  it  can  be  raised  from  the 
estate.  .  .  .  The  family  to  be  main- 
tained on  the .  place  with  every  necessary 
thing  for  their  use.  That  the  younger 
branch  of  the  family  receive  a  common  edu- 
cation equal  with  the  rest  of  the  family." 
It  was  held  that  the  devises  to  the  boys  and 
girls  were  not  gifts  to  a  class  of  sons  and 
a  class  of  daughters,  but,  by  reason  of  the 
specification  by  the  testator  of  the  number 
of  his  children  of  each  sex,  were  a  devise  to 
the  children  individually;  that  there  was 
in  the  words  "the  family  to  be  maintained 
on  the  place  with  every  necessary  thing  for 
their  use"  a  sufficient  gift  of  an  inter- 
mediate interest  commensurate  with  the 
minority  of  the  youngest  child  to  bring  the. 
ease  within  the  rale  that  an  intermediate 
estate  carved  out  does  not  prevent  the  vest- 
ing. 

In  McLemore  v.  McLemore,  8  Ala.  687, 
where  testator  gave  such  of  his  estate  as 
should  remain  after  payment  of  debts,  and 
as  his  executor  should  think  proper,  to  his 
wife,  to  rear  and  educate  his  children  dur- 
ing her  life,  and,  after  further  providing 
for  specific  bequests  to  some  of  the  chil- 
dren, directed,  "As  the  balance  of  my  chil- 
dren become  of  age  I  will  that  they  receivt 
such  a  part  of  their  part  of  my  estates  as 
my  executors  shall  think  proper  to  give 
them  at  that  time.  .  .  .  When  my 
youngest  child  comes  of  age,  or  my  wife 
should  marry,  then  in  either  case  I  will 
that  there  be  a  division  take  place  between 
my  wife  and  my  children,  and  each  one 
share  an  equal  part  of  all  my  estate.  I 
also  will,  should  any  of  my  children  die 
without  a  lawful  heir  of  their  body,  that 
part  they  receive  from  my  estate  snail  he 
equally  divided  among  the  balance  of  my 
children.  And  I  will  at  the  death  of  my 
wife  all  my  children  to  share  all  my  estate 
equally," — it  was  held  evident  from  the 
general  conception  of  the  will,  as  well  as 
from  the  particular   expressions  employed. 
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that  the  legacies  were  intended  to  vest  im- 
mediately. 

In  Allan  y.  Vanmeter,  1  Met.  (Ky.)  264, 
testator,  after  devising  certain  land  and 
slaves  to  each  of  two  adult  grandsons,  gave 
to  another  grandson  "when  he  arrives  at 
the  age  of  twenty-one,  200  acres  of  land  to 
be  bought  by  my  executors,  equal  in  value 
to  each  of  the  lands  I  have  given  to"  the 
two  adult  grandsons,  further  providing  that 
he  should  have  negroes  of  equal  value  to 
those  given  to  such  grandsons.  He  further 
directed  that  the  balance  of  his  lands  be 
rented  for  the  benefit  of  the  estate,  "and 
as  the  others  of  my  grandchildren  become 
of  the  age  of  twenty-one  years,  each  one 
shall  draw  from  the  estate  200  acres  of 
my  land"  and  two  negroes.  It  was  held 
that  though  the  expressions  used  referring 
to  the  arrival  of  the  infant  devisees  at  the 
age  of  twenty-one,  tatcen  literally,  import 
a  contingency,  the  fact  that  there  was  no 
devise  over, in  case  any  grandchild  should 
die  before  attaining  the  age  of  twenty-one 
showed  that  the  testator  did  not  regard 
that  event  as  a  contingent  one,  and  that 
this,  together  with  testator's  evident  inten- 
tion to  leave  no  portion  of  his  estate  undis- 
posed of  by  his  will,  and  that  it  should  be 
enjoyed  by  his  grandchildren,  infants  as 
well  as  adults,  upon  terms  of  perfect  equal- 
ity, and  the  carving  out,  by  the  provision 
that  the  lands  be  rented  for  the  benefit  of 
the  estate,  of  a  prior  interest  for  the  benefit 
of  the  ulterior  devisees,  extending  over  the 
whole  period  for  which  the  possession  and 
enjoyment  are  postponed,  warranted  a  con- 
struction of  the  will  as  giving  the  minor 
grandchildren  vested  interests. 

In  Cornelison  v.  Million,  —  Ky.  — ,  124 
S.  W.  366,  testator  provided  "that  all  the 
cash  and  cash  notes  and  any  debts  that 
may  be  owing  me  after  my  debts  have  been 
discharged  shall  be  Kli's  and  Ernest  Cor- 
nelison's,  and  if  there  be  any  other  heir, 
full  brother  or  sister  to  them,  they  shall 
share  equally.  This  money  shall  be  loaned, 
and  the  interest  shall  be  used  for  the  bene- 
fit of  the  children,  to  clothe  and  to  educate 
them,  and  as  they  become  of  age  each  shall 
draw  his  part  of  the  principal."  It  was 
held  that  as  the  purpose  of  the  testator  was 
plainly  to  give  the  fund  in  question  to  the 
legatees  named,  who  were  his  grandchildren, 
and  not  to  such  of  them  as  might  live  to 
be  twenty-one  years  of  age,  the  grandchil- 
dren took  vested  interests. 

In  Fisher  v.  Johnson,  38  N.  J.  Eq.  46. 
testator  directed  his  executor  to  place  ai 
interest  a  sum  of  money  sufficient  to  pay 
each  of  certain  persons  a  legacy  as  they 
should  severally  arrive  at  age.  It  was  held 
that  as  the  legacies  were  to  be  at  once 
severed  from  the  general  estate,  and  as  no 
furUier  disposition  of  the  fund  was  made, 
or  provision  in  case  any  of  the  legatees 
should  die  before  attaining  to  majority,  and 
as  the  direction  to  invest  the  money  for 
the  payment  of  the  legacies  was  a  gift  of 
the  legacies,  and  the  postponement  of  the 
time  of  payment  was  fo;  the  benefit  of  the' 
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estate,   the    legacies   vested   upon   the  tes- 
tator's decease. 

In  Wood  v.  Cpne,  7  Paige,  471,  where 
testator  directed  his  executors  to  convert 
his  estate  into  money,  to  invest  the  pro- 
ceeds, and  pay  the  interest  to  his  wife  dur- 
ing widowhood,  and  after  her  decease  to  a 
daughter,  should  she  be  then  a  widow,  dur- 
ing her  natural  life  or  widowhood,  "and 
immediately  after  the  death  or  marriage 
of  my  said  daughter  Anne,  I  will  that  all 
the  moneys  due  and  then  remaining  shall 
be  paid  to  the  children  or  legal  heirs  of 
the  body  of  my  said  daughter  Anne  as 
they  shall  respectively  arrive  at  age,  that 
is  to  say,  the  male  children  at  the  age  of 
twenty-one  and  the  female  at  the  age  of 
eighteen,  to  be  paid  to  them  in  equal  pro- 
portions, share  and  share  alike," — it  was 
held  that  at  the  daughter's  death  each  of 
her  children  then  living  took  a  vested  in- 
terest in  an  undivided  share  of  the  fund, 
includinip[  the  interest  thereon  from  the 
death  of  the  testator's  widow,  there  being 
an  immediate  gift  to  them  at  that  time, 
although  the  payment  was  postponed  until 
they  should  arrive  at  age. 

In  Vanhook  v.  Vanhook,  21  N.  0.  (1  Dev. 
t  B.  £q. )  589,  testator  directed  his  executors 
to  hire  out  his  negroes  and  apply  the  income 
therefrom  toward  the  support  of  a  son  for 
life,  and  the  overplus,  if  any,  toward  the 
support  of  another  son's  family,  and  further 
directed  that  after  the  death  of  the  life 
beneficiary  the  negroes,  with  their  increase, 
should  be  equally  divided  between  the  sec- 
ond son's  children  "as  they  come  to  full 
a^e,  and  their  heirs."  He  further  directed 
his  residuary  estate  "to  be  equally  divided 
between  my  son  Bird's  children  as  afore- 
said." It  was  held  that  as  the  law  leans  ia 
favor  of  the  vesting  of  legacies,  more  es- 
pecially when  given  to  children  or  those 
standing  in  a  like  relation  to  the  testator, 
because  it  presumes  that  the  testator's  nat- 
ural desire  that  the  families  of  legatees 
who  die  before  the  time  for  actual  receipt 
of  the  legacy  shall  succeed  to  the  provision 
made  for  their  parents,  and  also  because  the 
law  will  not  intend  that  the  testator  meant 
to  die  partially  intestate,  the  children  desig- 
nated took  vested  interests  as  they  came 
into  being. 

In  Haywood  v.  Rogers,  43  N.  C.  (8  Ired. 
Eq.)  278,  where  testator  directed  certain 
negroes  "to  be  hired  out  until  my  youngest 
grandchild  arrives  at  lawful  &ge,  and  then 
sold  and  divided  between"  certain  grand- 
children, and  further  directed  the  residue 
of  bis  property  to  be  sold  and  the  proceeds 
divided  among  his  erandchildren  "as  they 
come  to  lawful  age,"  it  was  held  that  the 
grandchildren  took  vested  legacies  upon  the 
death  of  the  testator. 

In  Stevenson  v.  Lesley,  70  N.  Y.  512 
(afiirming  on  this  point  9  Hun,  637)  tes- 
tator gave  his  residuary  estate  in  trust  for 
his  grandchildren  "and  the  survivors  of 
them,  share  and  share  alike,  to  be  paid  and 
conveyed  to  each  of  said  children  respec- 
tively as  the^  each  become  of  age,  in  equal 
shares,  and  in  the  meantime  the  income  of 
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my  said  estate  shall  be  applied  to  the 
Dccesaary  support,  maintenance,  and  educa- 
tion of  each  of  said  children."  It  was  held 
that  each  of  the  grandchildren  took  a  vested 
remainder  in  fee  in  his  or  her  share,  ex- 
pectant upon  the  termination  of  the  trust 
at  his  or  her  majority. 

In  Provenchere's  Estate,  1  Campb.  (Pa.) 
68,  where  testator  bequeathed  property 
"upon  trust  as  to  one  moie^"'to  invest  and 
pay  over  the  income  thereof  to  a  daughter- 
in-law  during  her  widowhood,  "and  after 
her  decease  or  marriage  to  hold  the  same 
to  the  use  of  [certain  grandchildren], 
share  etnd  share  alike,  the  income  to  be 
applied  to  their  maintenance  and  educa- 
tion, and  the  capital  to  be  paid  to  them  as 
they  respectively  attain  the  age  of  twenty- 
one  years.  In  case  the  daughters  marry 
in  their  minority  their  shares  to  be  paid 
at  the  time  of  marTiage,"-^it  was  held  that 
as  no  decisive  words  of  contingency  were 
used;  as  the  case  was  one  where  the  en- 
joyment was  divided  into  successive  pe- 
riods; as  the  general  intention,  evinced  by 
the  fact  that  the  grandchildren  were  named 
and  were  to  take  "share  and  share  alike," 
was  not  to  provide  for  them  as  a  clas^,  but 
as  individuals;  and  as  there  was  no  pro- 
vision for  the  issue  of  any  grandchild;  and 
no  limitation  over, — time  would  be  taken 
as  annexed '  to '  the  enjoyment,  and  not  to 
the  substance  of  the  gift.  This  construction 
was  approved  by  the  Supreme  Court  in  67 
Pa.  463. 

In  Wetherell  v.  Wetherell,  1  De  G.  J. 
&  8.  134,  where  testator  directed  that  "the 
annual  interest  only  of  all  the  residue"  of 
his  property  should  be  divided  into  as  many 
parts  or  shares  as  there  might  be  children 
living  of  certain  persona,  "share  and  share 
alike,  as  each  of  the  said  children  come  of 
age.  And  in  case  any  one  of  the  said  chil- 
dren shall  die  without  any  children  of  their 
own  lawfully  begotten,  then  in  that  case  his 
or  her  share  of  the  said  annual  interest  ( as 
the  case  may  be)  shall  devolve  to  the  sur- 
viving children,  share  and  shafe  alike,  and 
so  on  successively  until  the  whole  amount 
of  the  said  interest  of  the  said  residue 
comes  into  the  hands  of  the  grandchildren 
and  the  great-grandchildren  of"  the  per- 
sons named, — the  Lord  Chancellor  held  that 
the  words  used,  collocated  as  they  are,  seem 
to  point  out  the  age  of  twenty-one  as  the 
period  when  the  enjoyment  or  perception  of 
the  interest  by  the  different  children  was 
to  arise,  and  that  as  it  was  clear  from  the 
gift  over  that  upon  the  death  of  any  child 
under  the  age  of  twenty-one  years  and  with- 
out leaving  children,  the  share  of  the  child 
so  dying  would  be  transmitted  to  the  sur- 
viving children,  it  was  impossible  to  refuse 
to  hold  that  the  children  took  immediately 
a  share  in  the  estate,  and  that  the  period 
for  the  enjoyment  only  was  indicated  by 
the  words  "as  each  of  the  said  children 
come  of  age." 

In  Re  Sevan,  L.  R.  34  Ch.  Div.  716, 
where  testatrix,  after  giving  the  interest  of 
£5,000  secured  to  her  by  bond  to  a  sister 
for  life,  and  after  the  sister's  death  to  a 
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daughter,  added:  "Further,  I  will  that 
my  said  daughter  having  married  with  the 
full  consent  and  approbation  of  my  execu- 
tors, but  not  otherwise,  and  dying  leaving 
children,  the  interest  to  be  appropriated 
for  the  maintenance  and  education  of  Such 
children,  of  whom  I  hereby  constitute  my 
executors  guardians  as  to  the  due  applica- 
tion of  the  same  according  to  their  wisdom 
and  uncontrolled  discretion,  and  the  prin- 
cipal to  be  divided  amongst  them  as  they 
shall  severally  attain  the  age  of  twenty-five 
years.  I  do  hereby  likewise  will  and  ap- 
point that  after  the  detnise  of  my  sister, 
and  in  the  event  of  my  daughter  marrying 
without  the  consent  of  her  guardians,  or 
marrying  with  such  consent  and  dying  with- 
out leaving  issue,  then  the  said  prihoipal 
sum  of  £5,000,  with  its  accumulations  (if 
any),  shall  become  the  absolute  property 
of  another, — it  was  held  that  the  subject 
of  the  gift  being  a  specific  fund,  separate 
from  the  rest  of  the  estate,  and  the  gift 
over  being  on  the  death  of  the  daughter 
without  leaving  issue,  so  that  a  oonstme- 
tion'  of  the  girt  as  contingent  might  pos- 
sibly produce  an  intestacy  in  event  of  the 
daughter's  children  failing  to  attain  the 
age  of  twenty-flve,  and  as  such  construc- 
tion would  also  render  the  gift  to  the  chil- 
dren void  for  remoteness,  the  children  liv- 
ing at  the  daughter's  death  took  vested-  in- 
terests. ' 

In  Sterling  v.  Ives,  78  Ckmn.  498,  62  Atl. 
048,  whether  testator,  who  had  given  a  son 
a  life  interest  in  a  share  of  his  estate,  di- 
rected that  upon  the  death  of  such  son  his 
children  should  have  two  thirds  of  the  in- 
come which  their  father  had  formerly  en- 
joyed until  one  of  them  should  become  of 
full  age,  and  "as  they  respectively  attain 
said  age,  I  give,  devise,  and  bequeath  to 
them  respectively,  their  heirs  and  assigns, 
in  equal  portions,  forever,  so  much  of  the 
principal  of  my  estate  as  is  herein  devised 
and  bequeathed  for  the  use  and  benefit  of 
such  deceased  son" — it  was  held  that 
under  the  canon  of  construction  that  the 
law  favors  vested  estates,  the  gift  to  them 
as  they  respectively  came  of  age  being  ac- 
companied by  a  gift,  in  the  case  of  any  who 
should  be  minors,  of  the  income  meanwhile 
from  their  father's  death,  passed  to  each  on 
that  event  a  vested  estate  in  his  propor- 
tionate share. 

In  Canfield  v.  Fallon,  26  Misc.  345,  57 
N.  Y.  Supp.  149  (affirmed  on  opinion  of 
court  below  in  43  App.  Div.  561,  60  N.  Y. 
Supp.  1134,  which  is  similarly  affirmed  in 
161  N.  Y.  623,  55  N.  E.  1093),  tes- 
tator, after  giving  his  wife  the  use  of  all 
his  property  for  life,  gave  to  his  executors 
in  trust  for  and  during  the  natural  life  of 
one  of  his  daughters  the  income  and  profits 
from  one  half  of  his  estate,  further  pro- 
viding: "And  after  her  death  I  order  the 
said  half  of  my  estate  to  be  equally  di- 
vided among  her  heirs  as  they  shall  attain 
the  age  of  twenty-one  years  each,  if  any 
shall  be  minors  at  the  time  of  her  death." 
He  similarly  disposed  of  the  other  half 
of  his  estate  to  his  other  daughter  and  her 
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children,  and  then  provided  that  if  either 
of  his  daughters  should  die  "before  their 
heirs  shall  have  attained  the  age  of  twenty- 
one  years  I  order  said  heirs  to  receive  their 
proportion  of  the  income  to  which  their 
motiier  was  entitled  while  living,  in  half- 
yearly  payments."  It  was  held  that  as 
the  postponement  was  for  the  purpose  of 
letting  in  intermediate  interests,  the  chil- 
dren of  the  daughters  took,  vested  interests 
at  testator's  death. 

I  In  Peterson's  Appeal,  88  Pa.  397,  tes- 
tator, who  had  devised  all  his  estate  in 
trust,  inter  alia,  for  the  payment  to  each 
of  his  eight  children  of  the  income  of  one 
«ighth  part  of  his  residuary  estate  during 
their  respective  lives,  went  on  to  provide 
that  "from  time  to  time  as  any  of  my  said 
children  [naming  them]  shall  die  leaving 
lawful  issue,  such  issue,  if  under  lawful 
age,  shall  be  entitled  to  receive  the  inter- 
est and  income  of  tlieir  parent's  share  equal- 
ly among  them — if  one,  solely,  and  if  more 
than  one,  in  equal  parts ;  and  as  they  sev- 
erally attain  such  lawful  age  they  are  to 
receive  and  be  paid  their  share  and  portion 
of  the  principal  or  capital  fund  of  which 
their  parent  had  received  the  interest  and 
income,  .  .  .  and  those  of  my  said  chil- 
dren leaving  lawful  issue  of  lawful  age, 
such  issue  shall  receive  and  be  paid  the  said 
principal  or  capital  fund  of  which  their 
parent  had  received  the  interest  and  in- 
come. .  .  .  But  in  case  any  of  my  said 
children  should  die  without  leaving  such 
lawful  issue,  then  and  in  that  case  the 
share  and  part  of  such  child  so  dying,  as 
well  the  real  as  the  personal  estate,  shall 
lapse  and  fall  back  into  vay  estate  and  be 
divided  among  such  of  my  said  children 
as  may  be  then  living  and  the  issue  of  such 
as  may  be  dead,  in  the  way  and  manner 
as  I  have  directed  in  relation  to  their  par- 
ticular share  of  my  estate."  It  was  held 
that  as  there  was  nothing  to  indicate  that 
any  of  the  issue  of  a  child  under  age  was 
not  on  equality  with  those  of  full  age,  the 
attainment  of  such  age  was  not  intended 
by  the  testator  to  be  a  condition  precedent. 
In  Bree  v.  Perfect,  1  Colly.  Ch.  Cas.  128, 
8  Jur.  282,  where  testatrix  gave  to  her 
executors  a  sum  of  money  upon  trust  to 
pay  the  interest  to  a  niece  for  life,  and  at 
her  death  directed  "that  the  said  principal 
sum  of  £3,000  shall  be  equally  divided 
among  such  of  her  children  as  shall  be  liv- 
ing at  the  time  of  her  death  as  they  re- 
spectively attain  the  age  of  twenty-one," 
but  if  she  should  die  without  leaving  issue, 
then  to  others,  the  Vice  Chancellor,  al- 
though of  the  opinion  that  if  the  probability 
of  the  death  oi  any  of  the  niece's  children 
after  that  of  their  mother  but  before  at- 
taining the  age  of  twenty-one  had  occurred 
to  testatrix,  she  would  have  solved  the 
question  in  favor  of  the  surviving  children, 
said  that  the  court  must  be  governed  by 
the  words  used;  and  that,  taking  the  whole 
disposition  together,  and  especially  con- 
sidering that  the  limitation  'over  is  upon 
the  niece  dying  without  leaving  issue,  the 
true  construction  of  the  will  was  that  the 
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shares  vested  in  the  children  on  the  death 
of  their  mother.  The  correctness  of  this 
decision  is,  however,  doubted .  in  Re  Ed- 
wards [1906]  1  Ch.  570,  75  L.  J.  Ch.  N. 
S.  321,  54  Week.  Rep.  446,  94  L.  T.  N.  S. 
593. 

In  Johnson's  Appeal,  12  Serg.  &  R.  317, 
testator  directed  his  executors  to  put  one 
half  of  the  residue  of  his  personal  estate 
to  interest  on  good  security,  and  to  apply 
one  half  of  the  interest  therefrom  to  the 
support  and  education  of  a  son's  children 
until  they  should  respectively  arrive  to 
fourteen  years  of  age,  the  interest  arising 
afterward  being  given  to  them  as  they 
should  respectively  arrive  to  lawful  age. 
The  other  half  of  the  said  interest  was  given 
to  testator's  son  during  his  life,  and  after 
his  decease  the  principal  to  his  children. 
It  was  held  that  the  whole  principal  vested 
in  the  children  immediately,  but  was  not 
payable  to  them  until  their  arrival  at 
twenty-one  and  the  death  of  their  father. 

In  Knox  v.  Welte,  2  Hem.  &  M.  674,  tes- 
tator devised  certain  freehold  and  leasehold 
property  upon  trust  out  of  the  rents  and 
profits  to  ^ay  an  annuity  to  his  son  Jameii 
and  his  wife  jointly,  and  to  the  survivor 
of  them,  and  to  accumulate  the  residue  for 
the  benefit  of  the  child  or  children  of  James, 
advancing  and  laying  out  from  time  to  time 
such  sums  for  their  maintenance,  education, 
and  advancement  as  the  trustees  should 
think  necessary,  and  as  each  child  should 
attain  the  age  of  twenty-one  to  pay  him  or 
her  £200;  and  further  directed  that  after 
the  death  of  James,  and  provided  that  all 
his  children  should  at  that  time  have  ar- 
rived at  the  age  of  thirty  years,  but  not 
otherwise,  the  said  freehold  and  leasehold 
estates  were  to  be  valued  and  an  equal  divi- 
sion made,  subject  to  the  annuity  to  their 
mother  (if  living),  to  and  among  such  chil- 
dren of  his  said  son  James,  and  if  only  one, 
then  the  whole  to  such  one  as  should  be 
living  at  his  death;  and  if  any  such  child 
or  children  should  be  dead,  though  not  hav- 
ing attained  the  age  of  thirty  years,  leav- 
ing issue,  such  issue  were  to  take  equally 
between  or  amongst  them  the  share  to 
which  the  deceased  parent  would  have  been 
entitled  if  living;  but  if  at  the  death  of 
his  said  son  James,  any  of  his  diildren 
should  be  under  the  age  of  thirty  years, 
then  such  valuation  and  division  should 
not  be  made,  but  the  same  ahould  stand 
over  until  such  child  or  children  should 
have  arrived  at  that  age;  and  if  there 
should  be  no  child  or  issue  or  a  deceased 
child  living  at  the  death  of  the  said  James, 
the  property  should  fall  into  the  residue. 
The  Vice  Chancellor  said :  "The  first  clause, 
speaking  of  the  division,  might  have  been 
so  construed,  but  for  the  provision  at  the 
end  of  it,  as  to  make  the  gift  contingent, 
and  therefore  void;  but  the  provision  at 
the  end  makes  it  clear:  'If  any  of  such 
children  shall  die,  not  having  attained 
thirty.'  'Such  children'  must  mean,  not 
'children  who  have  attained  thirty,'  but 
'children  of  James,'  and  therefore  they  all 
take   vested    interests.     Then   he   provides 
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that  immediate  diTision  shall  not  be  made,, 
but  shall  stand  over  till  they  have  all  at- 
tained  thirty, — not  the  gift,  but  the  divi- 
sion. And  then  comes  the  last  clause,  which 
I  have  already  read.  Taking  all  the  words 
together,  there  is  a  very  clear  intent  that 
all  the  children  should  take." 

In  DavieH  v.  Fisher,  5  Bear.  201,  testa- 
trix directed  her  trustees  to  stand  possessed 
of  her  residuary  estate  upon  trust  during 
the  life  of  William  Davies,  to  pay  the  in- 
come thereof  to  him,  and  from  and  after  his 
decease,  in  trust  for  his  children  "as  they 
severally  attained  the  age  of  twenty-five 
Tears,  equally  to  be  divided  between  them 
if  more  than  one,  and  if  but  one,  then  the 
whole  to  such  one  child,  the  income  to  be 
applied  during  their  respective  minorities 
by  the  guardian  for  the  time  being  of  the 
said  children  or  child,  for  their  respective 
support,  maintenance,  and  education.  And 
in  case  no  child  of  the  said  William  Davies 
should  live  to  attain  the  age  of  twenty-five 
years,  then  in  trust  for  the  children  [of 
another  person]  as  they  severally  attained 
the  age  of  twenty-five  years,  equally  to  be 
divided  between  them  if  more  than  one, 
and  if  but  one,  the  whole  to  such  one  child, 
the  income  to  accumulate  in  the  inter- 
mediate time  and  be  paid  with  the  prin- 
cipal;" and  in  case  none  of  them  should 
attain  the  age  of  twenty-five  years,  then  to 
others.  It  was  held  that  notwithstanding 
the  gift  was  in  the  form  of  a  direction  Ui 
divide,  the  gift  of  interest  in  the  meantime, 
implied  from  the  direction  to  apply  it  for 
the  benefit  of  the  children  during  their  re- 
spective minorities,  had  the  effect  to  give 
them  vested  interests;  and  that  the  gift 
over  was  not  inconsistent  with  that  con- 
clusion. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Seabrook  t.  Seabrook,  IrfMull.  Eq. 
201,  testator  directed  his  executors  to  lay 
out  a  certain  sum  in  the  purchase  of  lands 
and  negroes  for  the  use  of  his  estate,  that 
the  lands  and  negroes  so  to  be  purchased, 
together  with  certain  other  lands  and  ne- 
groes, should  be  kept  together  and  improved 
to  the  best  advantaee  until  his  eldest  child 
should  reach  the  full  age  of  twenty-one 
years,  when  he  directed  the  lands  and  ne- 
groes to  be  divided  into  five  equal  shares 
among  his  five  children,  and  gave,  devised, 
and  bequeathed  one  of  the  said  shares  to 
each  of  the  said  children  as  th^  should 
respectively  attain  the  full  age  of  twenty- 
one  years,  each  to  take  "the  share  or  por- 
tion of  lands  that  may  be  alloted  to  them 
respectively  for  and  during  their  respective 
natural  lives,"  and  from  and  rafter  the 
deaths  severally  of  the  said  children,  to  the 
issue  of  each  in  the  manner  therein  par- 
ticularly declared,  directing  that  the  in- 
come of  the  shares  of  those  under  age  should 
fall  into  and  form  a  part  of  the  residuary 
estate,  and  that  each  child  during  minority 
should  receive  only  a  proper  education 
and  a  reasonable  maintenance  and  support 
out  of  the  income  of  the  said  estate,  and 
should  any  of  them  die  without  leaving  is- 
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sue  living  who  should  live  to  attain  the 
age  of  twenty-one  years,  or  dying  before 
that  time  leaving  lawfully  begotten  issue  to 
live  until  the  parent,  if  alive,  would  have 
reached  twenty-one  years  of  age,  "then  the 
share  and  shares  respectively,  in  the  said 
lands  of  such  child,  or  children,  respective- 
ly, so  dying,  shall  revert  to  my  estate;  and 
I  give,  devise,  and  bequeath  the  share  and 
shares  of  the  said  lands,  so  reverting,  unto 
my  own  right  heirs  forever.  It  being  my 
wish  and  will  that  the  shares  in  my  lands 
given  to  my  said  five  children  respectively 
shall  go  to  their  issue  respectively  so  long 
as  the  law  will  permit  the  said  lands  to 
be  so  limited  and  no  longer.  And  that  on 
the  failure  of  their  said  issue  respectively 
within  the  period  so  limited,  the  share  and 
shares  in  the  said  lands  of  such  issue,  and 
of  such  issues,  so  failing,  shall  revert  to 
my  estate."  It  wa«  held  that  the  language 
used  by  the  testator  clearly  indicated  his 
desire  to  keep  the  lands  in  his  family  so 
BO  long  as  the  law  would  permit,  and  that 
the  devises  to  each  of  his  sons  were  con- 
tingent on  their  attaining  the  age  of  twen- 
ty-one. 

In  Johnson  v.  Terry,  139  Ala.  614,  36 
So.  715,  a  testator  leaving  a  widow  and 
three  infant  children  gave  to  his  executor 
the  management  of  his  estate,  with  power 
to  appropriate  so  much  of  the  income  there- 
of as  should  be  necessary  for  the  support 
of  his  family  and  the  maintenance  of  his 
children.  He  further  directed  that  as  the 
two  elder  should  respectively  arrive  at  the 
age  of  twenty-one  years,  the  executor  should 
pay  to  such  child  a  one-fourth  part  of  the 
estate,  and  that  when  the  youngest  should 
arrive  at  the  age  of  twenty-one  years  the 
remainder  should  be  divided  between  such 
child  and  testator's  widow.  He  further  di- 
rected "that  in  the  event  either  of  my  said 
children  die  before  attaining  the  age  of 
twenty-one  years,  or  if  my  wife  shouu  die 
before  tlie  majority  of  my  child  Lizzie,  then 
the  share  of  my  estate  of  such  deceased 
shall  be  divided  in  equal  parts  between  the 
survivors."  It  was  held  that  in  view  of  the 
fact  there  were  no  words  in  the  will  of  a 
present  gift  payable  in  future,  the  clause 
last  above  quoted  evinced  an  intenti<m  that 
the  interest  taken  by  each  child  should  be 
contingent  upon  reaching  the  age  of  twenty- 
one. 

In  Collier  ▼.  Slaughter,  20  Ala.  263, 
where  testator  directed  that  his  estate 
should  be  kept  together  until  his  daughter 
should  marry  or  attain  the  age  of  twenty- 
one  years,  Ute  income  in  the  meantime  to 
be  applied  to  the  support  and  education  of 
such  daughter  and  testator's  three  step- 
children; that  when  his  daughter  should 
become  of  age  or  marry  she  should  have 
certain  realtv  and  half  the  personal  estate, 
the  other  half  to  be  equally  divided  among 
the  three  stepchildren  as  they  should  re- 
spectively become  of  age;  further  providing 
that  in  the  event  that  any  or  all  of  tht-m 
should  die  before  arriving  of  age,  then  the 
amount  devised  to  them  or  either  of  them 
should  go  elsewhere, — it  was  held  that  the 
gift  over  showed  that  the  legacy  to  the  step- 
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children  did  not  test  absolutely  upon  the 
death  of  the  testator. 

In  Re  Blake,  157  Cal.  448,  108  Pac.  287, 
testator  directed  his  residuary  estate  to  be 
held  in  trust  to  pay  over  the  net  income 
therefrom  in  equal  proportions  quarterly  to 
his  daughters  and  to  a  granddaughter  un- 
til they  shall  respectively  arrive  at  the  age 
of  thirty  years;  and  as  each  of  my  said 
daughters  and  granddaughter  arrives  at  the 
age  of  thirty  years  she  shall  have  the  right 
to  demand  and  receive  one  third  of  the  rest 
and  residue  of  my  said  estate  as  her  dis- 
tributive share  thereof,  and  to  have  and  to 
hold  the  same  to  her  and  her  heirs  forever; 
and  if  either  of  my  said  daughters  or  grand- 
daughter shall  die  without  issue  and  before 
she  receives  her  distributive  share  of  my 
estate,  it  is  my  desire  that  her  share  of  my 
said  estate  shall  go  to  the  surviving  daugh- 
ter, daughters,  or  granddaughter  as  the  case 
may  be,  share  and  share  alike."  The  ques- 
tion having  arisen  as  to  the  nature  of  the 
remainder  devised  to  the  granddaughter,  it 
was  held  that  the  testator  bad  so  plainly 
and  definitely  fixed  the  time  when  the  cor- 
pus of  the  trust  property  should  vest,  both 
in  title  and  in  possession,  in  the  beneficiary, 
that  there  was  no  necessity  of  applying  any 
technical  or  arbitrary  rules  of  construction 
'in  aid  of  discovering  his  intent;  that  the 
gift  of  the  title,  as  also  the  right  of  posses- 
sion, was  what  the  testator  intended  the 
beneficiaries  should  take  under  the  right 
"to  demand  and  receive"  on  the  contingency 
that  they  attain  the  age  of  thirty  years, 
and  therefore  that  the  attainment  of  such 
age  was  a  condition  precedent  to  the  vest- 
ing; and  that  notwithstanding  the  gift  of 
the  income  the  case  was  one  where  there 
is  no  separate  and  antecedent  gift  independ- 
ent of  the  direction  to  pay  at  a  certain  time. 
This  conclusion  was  lurther  supported  by 
the  presence  of  a  devise  over,  the  court  say- 
ing that  although  there  is  a  conflict  in  the 
authorities  elsewhere  as  to  the  effect  of  a 
devise  over  in  determining  whether  a  re- 
mainder which  is  not  fixed  by  direct  words 
of  devise  is  contingent  or  vested,  in  Cali- 
fornia the  rule  is  that  a  devise  over  is  to 
be  construed  as  indicating  an  intention  on 
the  part  of  the  testator  not  to  make  a 
vested   devise. 

In  Meredith  t.  Tooke,  1  Ves.  Jr.  Supp. 
324,  testatrix  ordered  her  executrices  to  lay 
out  a  certain  sum  of  money  in  the  purchase 
of  government  securities  in  their  own 
names,  to  pay  the  interest  or  dividends 
thereof  to  a  grandson  during  his  natural 
life,  and  from  and  after  his  decease  to  de- 
liver and  transfer  the  said  securities  to  the 
children  of  the  said  grandson,  "to  be  divided 
amongst  them  share  and  share  alike  as  they 
shall  respectively  attain  his  or  their  age  of 
twenty-one  years,  if  sons,  or  if  daughters, 
at  their  apes  of  twenty-one  years  or  mar- 
riage, or  if  there  shall  be  but  one  child  of 
my  grandson,  then  I  give  the  whole  secur- 
ity to  such  one  child  at  his  or  her  age  of 
twenty-one  or  marriase."  She  further  di- 
rected that  the  dividends  or  interest  should, 
from  the  death  of  the  grandson,  be  from 
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time  to  time  laid  out  in  the  purchase  of 
government  securities,  to  be  also  delivered 
to  the  child  or  children  of  the  grandson  in 
the  like  manner  as  the  securities  represent- 
ing the  principal  fund,  adding:  "And  in 
case  of  the  death  of  any  of  the  said  children 
before  the  age  or  marriage  before  men- 
tioned, I  will  that  their  respective  shares 
shall  go  to  the  survivor  of  them."  Lord 
Hardwicke  held  that  as  the  whole  provision 
consisted  of  a  direction  to  the  executrices, 
there  was  no  severance  of  the  snm  of  mon^ 
from  the  rest  of  the  estate,  the  case  being 
different  from  that  of  a  bequest  to  trustees; 
that  as  in  the  latter  part  of  the  clause 
where  the  testatrix  put  the  case  of  an  only 
child,  time  was  plainly  annexed  to  the  gift 
itself;  and  as  there  were  no  words  in  the 
general  disposition  to  show  the  intent  of 
the  testatrix  that  the  legacy  should  vest  in 
any  case,  or  in  that  of  there  being  several 
children;  and  as  the  reference  of  the  words 
"as  they  shall  attain  their  age  of  twenty- 
one  years"  must  go  to  the  delivery  and 
transfer  as  well  as  to  the  division, — it  was 
plainly  the  intent  of  the  testatrix  that  the 
gift  should  be  suspended  till  some  of  tfae 
children  attained  twenty-one. 

In  Locke  ▼.  Lamb,  ll  R.  4  Eq.  372,  16 
L.  T.  N.  S.  616,  15  Week.  Rep.  1016,  a  be- 
quest of  a  sum  of  stock  to  be  equally  di- 
vided between  all  the  children  of  a  certain 
person  "as  they  should  attain  his  or  her  age 
of  twenty-one  years,"  was  held  (following 
Leake  v.  Robinson,  2  Meriv.  363,  16  Re- 
vised Rep.  168)  to  be  contingent  on  attain- 
ing twenty-one. 

In  Chamberlain  v.  Young,  9  Ey.  L.  Rep. 
270,  5  S.  W.  380.  where  testator,  stating 
that  the  husband  of  his  daughter  "has  neith- 
er fitness  nor  taste  for  the  life  of  a  hus- 
bandman," gave  to  such  daughter  and  the 
children  bom  of  her  body  a  sum  of  money 
charged  upon  certain  property  which  he  had. 
devised  to  his  sons,  '^o  be  paid  in  the  fol- 
lowing manner:  Within  one  j'ear  from  the 
time  the  parties  get  possession  the  first 
payment  of  $600  to  be  made  to  my  daugh- 
ter for  the  support  of  herself  and  children, 
and  a  like  amount  every  year  after,  till 
her  first  child  marries  or  becomes — ,  on  the 
happening  of  either  of  which  events  such 
child  may  demand  and  receive  his  or  her 
equal  share  of  the  principal  of  the  ten 
thousand;  my  daughter  still  to  receive  from 
my  executor  the  interest  yearly  oa  the  re- 
mainder at  6  per  cent  per  annum,  and  her 
other  children  their  share  as  they  marry  or 
become  of  age,  the  principal  o*f  her  own 
share  to  be  paid  by  my  executors  after  her 
death  in  such  manner  as  she  may  desire," 
— it  was  held  that  although  the  language 
of  the  will  imported  a  gift  to  the  children, 
and  the  interest  on  the  fund  was  applied 
to  their  support,  the  signification  of  those 
particular  expressions  was  controlled  by  the 
evident  intention  of  the  testator  that  the 
daughter's  husband  should  in  no  way  direct- 
ly benefit  from  testator's  estate,  and  there- 
fore that  the  interests  of  the  grandchildren 
must  be  regarded  as  contingent  upon  their 
arriving  at  full  age  or  marrying. 
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In  Seibert'B  Appeal,  13  Pa.  601,  where 
testator,  after  directing  all  his  estate  to  be 
sold,  and  giving  one  tiiird  of  the  proceeds 
to  a  daughter  for  her  sole  and  separate  use, 
further  provided  that  after  the  decease  of 
such  daughter  "the  one  third  shall  be  di- 
vided among  her  children,  share  and  share 
alike,  as  they  arrive  at  the  age  of  twenty- 
one  years;  but  in  case  the  said  Margaret 
should  not  have  any  lawful  issue  or  chil- 
dren, and  living,  then  in  that  case  the  re- 
maining one  third  shall  descend  to  her  two 
aisters," — it  was  held  that  the  case  was 
within  the  rule  that  where  there  is  no  sep- 
arate and  antecedent  gift  which  is  inde- 
pendent of  the  direction  as  to  time  of  pay- 
ment, the  legacy  is  contingent.  The  court 
was  also  influenced  by  the  consideration, 
which,  however,  was  said  not  to  be  in  it^ 
self  a  decisive  reason  on  which  to  base  a 
construction,  that  the  testator  seemed  to 
have  had  in  view  the  exclusion  of  the  hus- 
band of  his  daughter  from  any  participation 
in  his  estate. 

In  Orotbe's  Estate,  887  Pa.  262,  8fi  Atl. 
141,  where  testator  gave  and  bequeathed  to 
the  sons  of  a  son  "living  at  the  time  of  my 
death  the  sum  of  $1,000  each  as  they  become 
twenty-five  years  of  age,"  it  was  held  that 
the  contingency  was  annexed  to  the  sub- 
stance  of   the   gift. 

In  Re  Wilcox,  194  N.  Y.  288,  87  N.  E.  4»7, 
where  testator  gave  a  third  of  his  residuary 
estate  to  his  executors  in  trust  to  pay  the 
income  to  a  daughter  for  life,  adding,  "and 
at  her  decease  I  gi^e,  devise,  and  bojueath 
to  her  issue,  share  and  share  alike,  such 
income,  and  as  each  of  her  said  issue  shall 
attain  the  age  of  twenty-one  years,  I  give, 
devise,  and  bequeath  to  it  one  equal  un- 
divided share  of  the  principal,"  with  a 
gift  over  in  case  the  daughter  should  die 
leaving  no  ismie  to  attain  the  age  of  twenty- 
one  years,  the  gift  to  the  issue  was  regard- 
ed as  contingent  upon  reaching  majority. 
In  Blagrove  v.  Hancock,  16  Sim.  '371, 
where  testator  devised  real  estate  to  trus- 
tees in  trust  to  apply  the  rents  and  profits 
to  the  support  and  maintenance  of  his  vrife 
and  his  preuent  and  future  grandchildren 
during  the  life  of  his  said  wife,  and  imincdi- 
ately  on  her  decease  upon  trust  to  convey 
and  surrender  snch  property  "unto  and  to 
the  use  of  all  my  present  and  future  grand- 
children as  they  respectively  attain  the  age 
of  twenty-five  years.  .  .  .  And  in  ease 
of  the  death  of  any  of  such  grandchildren 
under  the  age  of  twenty-five  years,  the  share 
and  interest  of  such  deceased  grandchild 
shall  go  and  belong  to  such  grandchildren  or 
grandchild  as  attain  the  said  age;  and  the 
interest  and  dividends,  rents  and  profits 
of  any  property  to  whieh  any  grandchild 
may  be  entitled  or  presumptive^  entitled 
may  be  applied  towards  such  grandchild's 
education,  support,  and  advancement," — it 
was  held  that  vesting  was  postponed  until 
the  devisees  should  attain  the  age  of  twen- 
ty-five. 

In  Campbell  v.  Robertson,  62  Ga.  709, 
testator  gave  his  residuary  estate  after  the 
death  of  his  wife  in  trust  for  the  benefit  of 
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all  his  grandchildren,  the  survivors  or  sur- 
vivor of  them,  "until  majority  or  marriages, 
and  as  each  one  arrives  at  the  age  of  twen- 
ty-one years  or  marries,  t^en  to  take  out 
and  convey  to  him  or  her  in  fee  simple  one 
equal  share  thereof  according  to  the  number 
then  entitled  upon  their  majority  or  mar- 
riage." It  was  held  that  the  clear  intention 
of  the  testator  was  to  create  a  fund  out  of 
which  to  furnish  a  portion  to  each  of  his 
grandchildren  when  he  or  she.  should  arrive 
at  majority  or  marry,  and  that  none  but 
such  as  fulfilled  the  condition  of  majority 
or  marriage  were  entitled  to  participate. 

fc.  Gifts  "as  soon  as"  or  "so  soon  aa" 
a  certain  age  shall  be  attained. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Andrew  v.  Andrew,  L.  R.  1  Ch.  Div. 
410,  where  testator  devised  certain  realty 
to  hia  son  for  life,  adding:  "And  from  and 
after  his  decease  I  give,  devise,  and  be- 
queath the  said  lands,  tenements,  and  here- 
ditaments unto  his  eldest  son  lawfully  be- 
gotten, if  he  shall  have  arrived  at  the  age 
of  twenty-one  years,  or  so  soon  as  he  shall 
arrive  at  that  age;  and  in  default  of  his 
having  a  son,  then"  to  another, — it  was  held 
that  though  it  might  be  conceded  that  the 
words  of  gift  taken  by  themselves  would 
have  been  a  mere  gift  of  a  future  contin- 
gent interest,  yet  such  gift  being  expressed 
to  be  "from  and  after"  the  death  of  the 
tenant  for  life,  it  must  have  taken  effect 
upon  his  decease,  and  accordingly  that  the 
words  of  contingency  must  be  taken  as 
creating  a  condition  subsequent. 

In  Re  Mottram,  10  Jur.  N.  S.  915,  10  L. 
T.  N.  S.  866,  where  testator  devised  a  rent 
charge  in  trust  to  receive  the  rents  during 
the  minority  of  a  certain  person,  and  to 
apply  the  net  income  in  the  maintenance, 
education,  and  support  of  such  person  dur- 
ing his  minority,  and  to  invest  the  residue, 
if  any,  and  to  pay  and  transfer  all  accumu- 
lations, together  with  the  rent  charge,  unto 
the  said  person,  his  heirs  and  assigns,  so 
soon  after  the  termination  of  the  preceding 
estates  as  he  should  have  attained  the  age 
of  twenty-one  years,  it  was  held,  upon  the 
authority  of  Boraston's  Case^  3  Coke,  19, 
and  Fhipps  v.  Ackers,  9  Clark  &  F.  683,  6 
Jur.  74S,  that  the  person  named  took  a 
vested  interest,  although  he  did  not  live  to 
attain  the  age  of  twenty-one,  and  although 
the  will  .contained  a  declaration  that  in 
case  the  trusts  should  determine  or  become 
incapable  of  taking  effect,  tiie  hereditaments 
should  form  part  of  the  residue. 

In  Burrill  v.  Shell,  2  Barb.  4S7,  where 
testator  gave  to  a  sister  the  interest  of  a 
share  of  his  residuary  estate,  and  at  her 
death  gave  such  share  to  her  issue  "as  soon 
as  they  shall  have  respectively  and  sever- 
ally attained  the  age  of  twenty-five  years, 
the  interest  thereof  to  be  paid  to  them  or 
to  some  proper  person  in  their  behalf,     ,     . 

.  until  they  shall  have  respectively  and 
severally  attained  the  age  of  twenty-five 
years  as  aforesaid,  or  in  case  of  death,  to 
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the  issue  in  like  manner,'' — ^it  was  held  that 
the  bequest  to  such  issue  was  of  a  vested 
interest. 

In  Kinsey  v.  Lardner,  15  Serg.  &  R.  192, 
testator  devised  to  his  wife  all  the  rents, 
issues,  and  profits  of  certain  real  estate  for 
the  support  and  maintenance  of  herself  and 
the  maintenance,  clothing,  and  education  of 
their  children,  during  her  natural  life  or 
widowhood,  and  at  the  death  of  his  said 
wife  or  up<Hi  her  second  marriage,  gave  and 
devised  to  his  children  or  the  survivors  of 
them  the  said  real  estate  to  be  divided  be- 
tween them  equally,  "share  and  share  alike, 
and  their  respective  heirs  and  assigns  for- 
ever, as  soon  as  they  or  either  of  them,  my 
said  children  by  my  said  wife  Ann,  shall 
have  arrived  at  the  age  of  twenty-one 
years."  He  further  vested  in  his  wife  full 
power  and  authority,  if  she  should  think 
proper,  at  any  time  to  order  a  division  of 
the  estate  so  devised  to  said  children,  in 
which  case  she  was  to  become  entitled  to 
a  certain  income  therefrom.  It  was  held 
that  the  postponement  being  to  let  in  an 
intermediate  mterest,  and  in  view  of  the 
authority  given  to  the  widow  to  divide  the 
estate  among  the  children  in  her  lifetime 
and  before  her  second  marriage,  the  chil- 
dren took  a  vested  remainder;  the  court 
being  also  influenced  by  the  consideration 
that  it  was  imlikely  that  testator  should 
have  intended  to  disinherit  the  issue  of  any 
of  bis  children  who  might  happen  to  die  in 
the  lifetime  of  the  widow  and  before  her 
second  marriage. 

Instances  in  which  the  gift  has  been 
held  contingent. 

In  Knight  v.  Knight,  2  Sim.  k  Stu.  490, 
25  Revised  Rep.  253,  where  testator  gave 
to  each  of  the  daughters  of  a  certain  pers<«, 
"as  soon  as  they  attain  the  age  of  twenty- 
one  years,  the  sum  of  £2,000,  with  interest 
at  the  rate  of  5  per  cent  per  annum,"  it  wad 
held  that  according  to  the  intention  ex- 
pressed by  the  words  used,  there  was  no 
gift,  either  of  principal  or  interest,  until 
the  daughters  should  attain  twenty-one. 

In  Moore  v.  Smith,  9  Watts,  403,  where 
testator  directed:  "My  executor  shall  pay 
unto  my  grandson,  John  Moore,  £100  like 
money  as  soon  as  he  arrives  to  be  twenty- 
one  year  of  age,"  it  was  held  that  as  there 
was  no  gift  other  than  that  implied  in  the 
direction  to  pay,  the  legacy  was  contingent. 

In  Re  Bulley,  11  Jur.  N.  S..  847  (af- 
firming 11  Jur.  N.  S.  791)  where  testator 
gave  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale  and 
conversion,  and  to  pay  the  interest  and  divi- 
dends to  a  daughter  for  life,  and  after  her 
death  to  her  husband  for  life,  and  from  and 
after  the  decease  of  the  daughter  and  her 
husband  directed  that  the  trust  moneys 
should  be  "paid  to  all  and  every  the  sur- 
viving child  and  children"  of  his  daughter 
"as  soon  as  they  shall  arrive  or  come  to  the 
ages  of  twenty-two  years  respectively,  and 
not  to  go  to  his,  her,  or  their  heirs  or 
assigns  or  to  any  other  person  or  persons  on 
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I  any  pretense  whatsoever;  that  is  to  aay, 
■  the  share  of  each  child  which  may  happen 
to  die  after  the  deaths  of  the  said  [daugh- 
ter and  her  husliand]  and  before  it  shall 
arrive  at  the  age  of  twenty-two  years  shall 
go  amongst  tike  other  child  or  children 
which  may  arrive  at  the  age  of  twenty-two 
years,  share  and  share  alike;  and  if  any 
or  more  of  the  said  children  so  begotten  as 
aforesaid  should  happen  to  be  under  the 
ages  of  twenty-two  years  after  the  deaths 
of  the  said  [daughter  and  her  husband], 
then  in  such  case,  and  my  will  is,  and  I 
hereby  direct,  that  only  the  interest  or 
yearly  produce  of  the  share  or  shares  of 
such  child  or  children  sliall  be  paid  to  him, 
her,  or  them,  or  for  his,  her,  or  their  use 
and  benefit  until  each  shall  arrive  or  come 
to  the  age  of  twenty-two  years  respective- 
ly,"— it  was  held  to  be  clearly  the  intention 
of  the  testator  not  to  make  any  gift  before 
the  children  reached  the  age  of  twenty-two, 
and  that  the  provision  for  the  payment  of 
the  interest  accruing  while  any  of  the  chil- 
dren should  be  under  the  age  of  twenty-two 
did  not  vary  this  construction. 

I.  Olfta  "when  and  as,"  "tis  and  when," 
or  "when  and  so  soon  as"  a  certain 
age  shall  be  attaltied. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Goodtitle  ex  dem.  Hayward  v.  Whitby, 
1  Burr.  228,  where  testator  devised  all  hig 
realty  to  trustees  in  trust  to  lay  out,  em- 
ploy, and  bestow  the  rents  and  profits  of 
the  devised  premises  for  the  maintenance, 
education,  bringing  up,  and  putting  forth 
into  the  world  of  tiie  two  sons  of  testator's 
sister  during  their  minority,  "and  when 
and  as  they  shall  attain  their  respective 
ages  of  twenty-one,  my  will  and  desire  is 
that  the  said  premises  shall  be  and  remain 
to  them  [naming  them]  and  their  heirs 
equally, "^it  was  held  by  Lord  Mansfield 
that  the  absolute  property  being  given,  and 
the  particular  interest  being  given  in  the 
meantime,  the  words  "when  and  as"  did 
not  Operate  as  a  condition  precedent,  but 
as  a  description  of  the  time  when  the  re- 
maindermen were  to  take  in  possession.  He 
further  remarked:  "Here,  upon  the  reason 
of  the  thing,  the  infant  is  the  object  of  the 
testator's  bounty;  and  the  testator  does 
not  mean  to  deprive  him  of  it,  in  any  event. 
Now  suppose  tliat  this  object  of  the  testa- 
tor's bounty  marries,  and  dies  before  his 
age  of  twenty-one,  leaving  children,  could 
the  testator  intended  in  such  an  event  to 
disinherit  him?  Certainly,  he  could  not. 
And  as  to  the  testator's  heir  at  law,  his 
heir  at  law  is  only  to  take  what  the  tes- 
tator has  not  devised  away  from  him." 

In  Baker  v.  McLeod,  79  Wis.  534,.  48  X. 
W.  657,  testator  devised  all  his  estate  in 
trust  to  pay  debts  and  legacies,  and  to  re- 
main in  possession  of  all  the  residue  and 
remainder  thereof  until  his  only  child,  a 
daughter,  should  attain  the  age  of  twen^- 
one  years,  and  from  time  to  time  to  pay 
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and  apply  the  whole  of  the  rents,  profits, 
and  income,  or  such  part  thereof,  or  such 
part  of  the  whole  estate  as  should  be  deemed 
for  the  advantage  of  the  daughter,  for  and 
toward  her  maintenance  and  education. 
Testator  further  directed  that  the  corpus 
of  the  trust  estate  "shall  be  paid  and  trans- 
ferred to  my  said  child  ...  as  and 
when  she  shall  attain  the  age  of  twenty- 
one  years.  But  if  the  said  [child]  shall 
die  under  the  age  of  twenty-one  years, 
then"  the  corpus  of  the  estate  was  to  he 
immediateh'  distributed  in  the  manner 
specified.  It  was  held  that  as  the  manifest 
purpose  of  the  provisions  of  the  will  thus 
referred  to  was  amply  to  provide  for  the 
care,  nurture,  education,  maintenance,  and 
support  of  the  testator's  only  child  during 
her  minority,  and  to  preserve  the  remainder 
of  the  estate  for  her  benefit,  she  took  a 
vested  equitable  estate  at  testator's  death, 
subject  to  be  devested  upon  the  happening 
of  the  c<Hitingency  on  which  the  gift  over 
was  limited, — into  which,  however,  the 
court  read  the  worus  "and  without  issue," 
in  order  to  prevent  the  disherison  of  a  child 
who  survived  the  daughter. 

In  Bhind  v.  Williams,  3  Myl.  &  K,  411, 
testator  gave  his  residuary  estate  to  trus- 
tees upon  trust  to  convert  into  money,  in- 
vest and  pay  out  of  the  income  therefrom 
an  annuity  to  his  daughter  for  her  life, 
"and  from  and  after  the  decease  of  my 
said  daughter,  upon  trust  to  receive  the 
said  rent,  interests,  dividends,  and  pro- 
ceeds of  all  my  estate  and  effects,  and  to 
pay,  apply  and  dispose  of  the  same,  or  a 
sufficient  part  thereof,  for  and  towards  the 
maintenance,  education,  and  bringing  np 
of  all  and  every  the  child  or  children  of  my 
said  daughter,  until  they  shall  severally 
and  respectively  attain  their  ages  of  twen- 
ty-four years;  and  when  and  as  they  shall 
severally  and  respectively  attain  that  age, 
then  upon  trust  to  pay,  assign,  transfer,  and 
convey  all  the  said  residue  of  my  estate  and 
effects,  with  the  interest,  dividends,  and 
proceeds  thereof,  as  shall  not  have  been  ap- 
plied for  and  towards  their  maintenance, 
education,  and  bringing  up,  equally  unto 
and  amongst  all  her  said  children,  when  and 
as  they  shall  severally  and  respectively  at- 
tain their  said  age  of  twenty -four  years;" 
and  in  case  any  should  die  before  attain- 
ing that  age  and  without  leaving  lawful 
issue,  then  to  convey  to  such  of  them  as 
should  live  to  attain  his,  her,  or  their  re- 
spective ages  of  twenty-four  years;  and 
should  all  die  before  attaining  that  age  and 
without  leaving  lawful  issue,  then  to  pay 
over  the  trust  fund  to  another.  It  was 
held  that  as  the  gift  over  was  not  simply 
upon  the  death  of  a  legatee  under  twenty- 
four,  but  upon  death  under  twenty-four 
without  leaving  issue,  so  that  if  upon  a 
death  under  twenty-four,  at  whatever  age, 
issue  was  left,  then  the  gift  over  was  not 
to  take  place,  it  was  in  effect  a  vested  in- 
terest with  an  executory  gift  over. 

In  Harrison  v.  Grimwood,  12  Beav.  192, 
18  L.  J.  Cb.  N.  S.  485,  13  Jur.  864,  tes- 
tator directed  his  residuary  estate  to  he 
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invested  upon  trust  to  pay  and  apply  one 
third  of  the  interest  to  his  daughter  for 
life  "for  the  support  of  herself  and  what 
issue  she  might  have,"  and  after  her  de- 
cease "upon  trust  to  pay,  apply,  and  divide 
one-third  part  of  the  said  principal  trust 
money  unto  and  among  all  and  every"  her 
children  "when  and  as  they  should  severally 
and  respectively  attain  the  age  of  twenty- 
six  years,"  witii  benefit  of  survivorship  if 
any  should  die  under  twenty-six  years  of 
age  without  issue.  He  further  provided 
that  if  at  the  time  of  his  daughter's  de- 
cease any  of  her  children  should  be  under 
twenty-one  years  of  age,  the  share  of  such 
child  should  be  put  upon  trust  during  the 
minority  of  such  child  or  children,  to  pay, 
apply,  and  dispose  of  the  interest  and  pro- 
ceeds, or  a  competent  part  thereof,  in, 
for,  and  towards  the  maintenance  and  edu- 
cation of  such  child  or  children.  He  fur- 
ther empowered  his  trustees  and  executors 
to  make  advancemente  for  the  benefit  of 
such  children;  and  in  case  his  daughter 
should  die  without  leaving  any  child,  or 
leaving  only  children  who  should  die  un- 
der the  age  of  twenty-six  years  without 
issue,  he  directed  that  the  principal  trust 
money  so  given  to  her  so  dying  and  to  her 
issue,  and  all  accumulations  of  interest 
thereof,  should  go  over  as  in  the  will  men- 
tioned, lord  longdate,  M.  R.,  though  ob- 
serving that  the  case,  partly  from  the  na- 
ture of  the  subject  and  partly  from  the 
state  of  the  authorities,  was  a  very  doubt- 
ful one,  held  that,  observing  the  right  given 
to  the  children  to  be  maintained  out  of  the 
interest  or  income  given  to  their  mother, 
and  arising  or  accruing  on  the  share  even- 
tually given  to  them,  and  observing  the 
directions  in  the  case  of  minority,  to  place 
out  that  share  and  apply  the  interest  or  a 
competent  part  thereof,  and  also  the  power 
given  to  the  trustees  to  advance  the  chil- 
dren, he  thought  that  he  ought  to  conclude 
that  a  vested  interest  was  given  to  the 
children  of  the  daughter. 

In  Ingram  v.  Suckling,  7  We^.  Rep.  336, 
where  testator  bequeathed  certain  leaseholds 
upon  trust  for  his  wife  for  life,  and  after 
her  death  upon  trust  for  his  two  daughters 
for  their  lives  as  tenants  in  common  in 
equal  shares,  and  from  and  immediately 
after  the  respective  deaths  of  his  daugh- 
ters, then  upon  trust  for  their  respective 
children  as  and  when  they  should  respec- 
tively attain  twenty-one  years,  share  and 
share  alike,  as  tenants  in  common,  and  in 
case  his  daughters  should  die  without  leav- 
ing lawful  issue,  then  upon  trust  for  others, 
it  was  held  that  as  the  trust  was  not  one 
to  convey  at  a  given  period,  as  there  was 
a  separation  of  the  leaseholds  from  all  the 
rest  of  the  testator's  estate,  as  the  gift  over 
was  in  the  event  of  the  daughters'  dying 
without  leaving  issue,  so  that  in  case  of 
their  death  leaving  issue  who  should  fail 
to  attain  twenty-one,  neither  the  gift  to 
the  issue  (should  such  gift  be  regarded  as 
contingent)  nor  the  limitation  over  could 
take  effect, — all  this  was  so  inconsistent 
with  the  general  purport  of  the  words  as 
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importing  a  contiogent  interest  only,  that 
it  must  be  declared  that  the  children  of  the 
testator's  daughters  took  a  vested  interest 
whether  thev  attained  twenty-one  or  not. 

In  Eccles'v.  Birkett,  4  De  G.  &  S.  106, 
where  testator  gave  his  real  and  personal 
estate  upon  trust  to  pay  to  each  of  his 
children  who  should  be  living  at  the  time 
of  his  decease,  except  his  sons  Adam  and 
Henry,  "as  and  when  they  shall  respectively 
attain  the  age  of  twenty-five  years,  the 
sum  of  £3,000  absolutely;"  further  declar- 
ing it  to  be  lawful  for  the  trustees  "to  ap- 
ply all  or  any  part  of  the  income  of  each 
respective  share  of  my  children  under  my 
said  will  for  his  or  her  maintenance  or 
education,  or  otherwise  for  his  or  her  bene- 
fit, till  he  or  she  shall  attain  his  or  her 
age  of  twenty-five  years,  as  aforesaid," — 
it  was  held  that  the  legacies  vested  at  the 
death  of  the  testator. 

In  Perrott  v.  Davies,  38  L.  T.  N.  S.  62, 
where  testator  devised  his  property  upon 
trust  for  his  daughter  for  life,  and  after 
her  death  upon  trust  to  sell  and  invest  and 
pay  the  income,  "during  the  minorities  of" 
her  children,  "towards  their  respective 
maintenance,"  and  directed  that  as  and 
when  his  said  grandchildren  should  sever- 
ally attain  twenty-one  years,  or  if  daugh- 
ters when  and  as  they  should  severally  at- 
tain that  age  or  marry,  his  said  trustees 
should  pay,  assign,  and  transfer  unto  such 
grandchild  so  attaining  twenty-one  or  mar- 
rying as  aforesaid  an  equal  share,  per 
stirpes  and  according  to  the  number  of 
grandchildren  living  or  dead  leaving  issue 
there  might  then  be  or  might  have  been  at 
the  decease  of  his  said  daughter,  of  said 
trust  funds, — it  was  held  that  as  the  words 
used  were  large  enough  to  give  the  children 
en  masse  according  to  their  respective 
shares  the  benefit  and  enjoyment  of  the 
whole  income  to  be  applied  for  their  main- 
tenance, although  the  manner  in  which  it 
was  to  be  applied  was  left  to  the  discretion 
of  the  trustees,  the  fact  that  the  gift  was 
in  the  form  of  a  direction  to  pay  to  them 
when  they  should  attain  twenty-one  or  mar- 
riage did  not  deprive  it  of  the  character  of 
a  vested  interest  in  each  of  the  children. 

In  Pearman  v.  Fearman,  33  Beav.  394, 
testator  bequeathed  the  residue  of  his  per- 
sonal estate  to  trustees  upon  trust  to  en- 
able them  to  carry  on  his  farm  "in  order 
to  enable  them  to  bring  up,  clothe,  educate, 
and  maintain  all  his  children,"  and  directed 
his  trustees  to  pay  and  divide  the  whole  of 
the  said  residue  of  his  said  personal  estate 
unto  all  his  children  in  equal  shares  as  and 
when  he,  she,  or  they  should  respectively 
attain  the  age  of  twenty-one.  In  case  any 
of  his  children  should  happen  to  die  under 
age  leaving  issue,  he  directed  that  such  is- 
sue should  take  the  share  of  its  deceased 
paroit  when  and  so  soon  as  they  should 
severally  and  respectively  attain  the  age 
of  twenty-one  years,  and  that  the  trustees 
should  pay  and  apply  the  income  therefrom 
in  the  meantime  toward  their  respective 
maintenance  and  education.  If  he  should 
have  no  such  children  or  child  living  to 
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attain  the  said  age  of  twenty-one  years,  or 
such,  if  any,  dying  without  leaving  any 
lawful  issue,  then  the  property  was  given 
to  others.  It  was  held  that  as  the  subject 
of  the  gift  was  residue,  in  which  case  the 
court  strongly  inclines  to  make  the  gift 
vested  in  order  to  avoid  intestacy;  as  the 
words  "as  and  when"  are  ambiguous,  and 
not  equivalent  to  a  gift  to  such  of  the 
children  as  should  attain  the  age  of  twenty- 
one  years;  as  there  was  a  gift  over  in  case 
there  should  be  no  child  who  should  attain 
the  age  of  twenty-one;  and  as  there  was  a 
direction  that  any  part  of  the  residne  might 
be  applied  if  necessary  in  order  to  enable 
the  trustees  to  bring  up,  clothe,  educate, 
and  maintain  testator's  children,-— the  will, 
taken  as  a  whole,  manifested  an  intention 
that  a  surviving  child  should  take  a  vested 
interest,  subject  to  be  devested  by  death 
under  twenty-one  without  issue. 

In  Fox  v.  Fox,  L.  R.  19  Eq.  286,  testator 
directed  his  trustees  to  raise  a  sum  of 
money,  and,  after  the  determination  of  cer- 
tain prior  life  interests  given  therein,  to 
divide  and  transfer  an  equal  one-fifth  part 
thereof  to  and  among  the  children  of  a  son 
equally,  -(wcmd  when  they  should  respec- 
tively attain  the  age  of  twenty-five  years, 
but  if  he  should  have  but  one  child,  then  to 
transfer  the  whole  of  the  said  one-fifth  part 
to  such  only  child,  applying  from  time  to 
time  the  income  of  the  presumptive  share 
of  each  child,  or  so  much  thereof  as  they 
should  think  proper,  to  and  for  his  and  her 
maintenance  and  education  until  such  share 
should  become  payable;  but  if  the  son 
should  leave  no  child,  or  if  he  should  and 
they  should  all  die  before  attaining  the  age 
of  twaity-five  years,  then  over.  It  was 
held  that  the  gift,  though  in  the  form  of  a 
direction  to  pay,  was  vested  by  the  gift  of 
the  intermediate  income  for  maintenance 
and  education. 

In  Doe  ex  dem.  Wheedon  v.  Lea,  3  T.  R. 
41,  where  testator  devised  realty  in  trust 
to  hold  until  a  great  nephew  should  attain 
the  age  of  twenty-four  years,  and  devised 
unto  such  great  nephew  and  to  his  heirs  and 
assigns  forever,  when  and  so  soon  as  he 
should  attain  his  age  of  twenty-four  years, 
the  premises  in  question,  and  directed  the 
trustees  to  surrender  the  premises  accord- 
cordingly,  it  was  held  that  the  words  "wh«i 
and  so  soon  as  he  should  attain  his  age  of 
twenty-four  years"  did  not  create  a  condi- 
tion precedent,  but  denoted  only  the  time 
when  the  beneficial  interest  was  to  accrue, 
upon  the  authority  of  Boraston's  Case,  3 
Coke,  19a  ( set  out  in  VIII.  i,  supra) ,  Man- 
field  V.  Dugard,  1  Eq.  Cas.  Abr.  195,  Uilb. 
£q.  Rep.  36  (set  out  in  VIII.  i,  supra), 
and  Goodtitle  ex  dem.  Hayward  v.  Whitby, 
1  Burr.  228,  1  Ld.  Kenyon,  606  (set  out 
supra).  And  Grose,  J.,  said  that  this  con- 
struction was  consonant  to  the  testator's 
intention,  for  otherwise,  had  tiie  great 
nephew  left  any  issue  they  would  not  have 
taken  anything  under  the  will,  but  it  was 
undoubtedly  the  testator's  intention  that 
the  great  nephew  and  his  children  should 
take  the  whole. 
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In  Scotney  t.  Lomer,  L.  R.  31  Ch.  Div. 
380  (affirming  L.  R.  29  Ch.  Div.  536),  where 
testatrix,  having  a  power  of  appointment 
over  a  fund,  appointed  two  fifths  of  it  upon 
trust  to  pay  the  income  thereof  to  her  son 
"until  he  shall  attain  the  age  of  forty 
years,  and  when  and  as  soon  as  he  shall 
attain  that  age,  then  I  direct  that  the  said 
trust  moneys,  stocks,  fimde,  and  securities 
shall  be  held  by  my  said  trustees,  or  the 
trustees  or  trustee  for  the  time  being  of 
my  will,  in  trust  for  my  said  son  W.  H. 
Sowdon,  his  executors  and  administrators;" 
with  a  proviso  that  it  shonld  not  be  lawful 
for  such  son  to  sell,  assign,  or  encumber 
(except  by  will)  his  said  share  or  any  part 
thereof,  and  revoking  the  appointment  to 
him  should  he  attempt  to  do  so, — it  was 
held,  upon  the  authority  of  Ee  Hart,  3  De 
G.  &  J.  195  (set  out  in  VIII.  i,  supra)  that 
as  the  whole  of  the  income  of  the  two 
fifths  which  were  appointed  to  the  eon  was 
t«  be  applied  in  the  discretion  of  her  trus- 
tees for  his  maintenance  till  he  attained 
the  age  of  forty  years,  and  then  the  fund 
was  to  be  held  in  trust  for  him,  the  bene- 
flcial  interest  im  the  two  fiiths  vested  abso- 
lutely in  the  son  and  passed  by  his  will, 
although  he  died  before  attaining  the  age 
of  forty,  and  notwithstanding  the  gift  over 
if  he  should  attempt  to  dispose  of  it. 

In  Ackers  v.  Fhipps,  3  Ulark  &  F.  691 
(affirming  6  Sim.  44,  1  L.  J.  Ch.  N.  S.  96, 
67  Revised  Rep.  27),  testator  gave  all  his 
real  and  personal  estates  to  trustees,  and 
as  to  certain  lands  directed  that  the  trus- 
tees "shall  stand  seised  and  be  possessed 
thereof  in  trust,  and  to  the  intent  aad  pur- 
poses to  assign,  convey,  and  assure  the  same 
unto  my  godson  Greorge  Holland  Ackers, 
eldest  son  of  my  nephew  George  Ackers, 
when  and  so  soon  as  he,  my  said  godson, 
shall  attain  his  age  of  twenty-one  years; 
and  also  do  and  shall  pay  unto  my  said 
godson  George  H.  Ackers,  the  sum  of  £7,000 
at  and  upon  his  attaining  the  said  age  of 
twenty-one  years.  But  m  case  my  said 
godson  George  H.  Ackers  shall  depart  this 
life  before  he  attains  the  said  age  of  twenty- 
one  years  without  leaving  issue  of  his  body 
lawfully  to  be  begotten,  then  and'  in  sudii 
case"  tiie  realty  and  legacy  given  to  hira 
were  to  sink  into  and  become  part  of  the 
residue  of  testator's  real  and  personal  es- 
tate, and  go  according  to  the  disposition 
thereof  |>y  Aim  made.  The  question  having 
arisen  as  to  who  was  entitled  to  the  rents  ^a 
profits  of  the  realty  during  the  minority 
of  the  devisee,  the  court  below  decided  that 
the  heir  at  law  was  not  entitled  thereto. 
When  the  question  was  first  brought  be- 
fore the  House  of  Lords  (3  Clark  k  F. 
691)  it  was  suggested  by  Lord  Brougham 
that  the  decree  against  the  heir  at  law, 
if  sustainable,  must  be  rested  on  the  ground 
that  the  interest  given  to  the  devisee  was 
an  immediate  vested  interest,  and  not  a 
contingent  interest;  but  further  considera- 
tion of  the  appeal  was  postponed,  and  the 
question  reargued  before  the  common-law 
'judges,  to  whom  the  question  was  put  as 
to  what  estate  a  devisee  would  take  under 
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a  devise  to  him  when  and  so  soon  as  he 
should  attain  his  age  of  twenty-one  years, 
but  in  case  he  should  die  under  the  age  of 
twenty-one  then  the  property  devised  to 
him  to  sink  into  and  form  part  of  testator's 
real  estate.  The  judges  were  of  the  opin- 
ion that  in  such  case  the  subsequent  gift 
over  in  the  event  of  the  devisee  dying  un- 
der twenty-one  sufficiently  shows  the  mean- 
ing of  the  testator  to  have  been  that  the 
first  devisee  should  take  whatever  interest 
the  party  claiming  under  the  devise  over 
is  not  entitled  to,  and  accordingly  that  the 
devisee  would  take  a  vested  estate  on  the 
decease  of  the  testator,  subject  to  be  devest- 
ed in  the  event  of  his  dying  under  twenty- 
one  and  without  issue.  In  this  opinion  the 
lords  concurred,  and  further  proceeded  to 
hold  that  no  different  construction  should 
be  put  on  the  will  before  them,  which  con- 
veyed an  equitable  estate,  from  that  which 
the  judges  had  put  upon  the  will  as  applied 
to  a  legal  estate, — in  other  words  that  the 
fact  of  the  direction  to  convey  made  no 
difference  with  respect  to  the  disposition  of 
the  property;  and  that  the  devisee  there- 
fore took  an  equitable  vested  estate,  sub- 
ject to  be  devested  upon  his  dying  under 
the  age  of  twenty-one  without  leaving  law- 
ful issue. 

In  Re  Peek,  L.  E.  16  Eq.  221,  testator 
gave  a  sum  of  money  upon  trust  to  pay 
the  income  thereof  to  and  for  the  mainte- 
nance and  education  of  his  nephew  "until 
he  shall  attain  the  age  of  twenty-four  years. 
And  when  and  so  soon  as  my  nephew  shall 
attain  his  said  age  of  twenty-four  years,  I 
direct  that  the  said  principal  sum  of  £5,000 
or  the  stock,  funds  or  securities  wherein 
the  same  may  be  then  invested  shall  be 
paid,  assigned  and  transferred  to  my  said 
nephew:  provided  always,  and  I  declare 
my  will  to  be,  that  in  case  my  said  nephew 
shall  die  under  the  age  of  twenty-four  years, 
then  I  direct  that  my  trustees''  shall  stand 
possessed  of  the  trust  fund  for  other  per- 
sons. It  was  held  that  the  gift  being  of  a 
legacy  payable  at  a  particular  age,  and  the 
whole  income  being  given  in  the  meantime, 
the  legacy  was  vested  liable  to  be  devested 
by  death  under  the  age  of  twenty-four. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Kidman  t.  Kidman,  40  L.  J.  Ch.  N. 
S.  359,  where  testator  bequeathed  to  his 
executors  a  sum  of  money  upon  trust  to  in- 
vest and  pay  the  dividends  to  a  certain 
person  for  life,  and  from  and  after  her  de- 
cease "unto  and  equally  among  all  and 
every  the  child  and  children  of  [such  per- 
son] when  and  as  they  shall  respectively 
attain  the  age  of  twenty-one  years.  But 
if  the  said  [person]  shall  depart  this  life 
without  lawful  issue,  then"  to  others,  it 
was  held  (following  Re  Wrangham,  1 
Drew.  &  S.  358,  30  L.  J.  Ch.  N.  1.  258,  7 
Jur.  N.  S.  15,  3  L.  T.  N.  S.  722,  9  Week. 
Rep.  156  [set  out  in  'VIII.  g,  supra]  and 
disapproving  Bree  v.  Perfect,  1  Colly.  Ch. 
Cas.  128,  8  Jur.  282   [set  out  in  VIII.  j, 
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supra] )  tbat  the  gift  over  did  not  show  an 
intention  to  vest  the  legacy;  that  though 
there  was  no  doubt  some  inconsistency  in 
the  gift,  it  not  going  over  if  the  life  tenant 
died  leaving  any  issue,  and  the  issue  not 
taking  unless  they  attained  the  prescribed 
age,  yet  if  it  should  be  held  that  they  take 
vested  interests  at  their  birth,  the  intention 
would  be  defeated  by  giving  to  them  all  in- 
stead of  to  those  who  attained  the  pre- 
scribed age  or  qualification. 

In  Gardiner  v.  Slater,  26  Beav.  509,  where 
testator  bequeathed  his  personal  estate 
'upon  trust  to  pay  one  moiety  of  the  income 
to  a  daughter  for  life,  and  after  her  de- 
cease in  trust  "to  pay,  assign,  and  transfer 
the  capital  or  principal  of  such  moiety  of 
bis  said  personal  estate  unto  and  between 
or  amongst  all  the  children  of  his  said 
daughter,  whether  then  bom  or  thereafter 
to  be  bom,  in  equal  shares,  when  and  as 
they  should  respectively  attain  the  age  of 
twenty-one  years  or  be  married  with  the  law- 
ful consent  of  parents  or  guardian,  which 
event  should  first  happen,"  and  to  pay  and 
apply  the  interest  and  income  of  each 
child's  portion  in  the  meantime  in  and  for 
his  or  ner  maintenance  and  education  at 
their  discretion, — it  was  held  that  there 
being  no  direct  gift  to  the  children  other 
than  a  direction  to  "pay,  assign,  and  trans- 
fer the  capital"  on  the  death  of  the  tenant 
for  life,  a  legatee  who  failed  to  attain 
twenty-one,  and  who  had  been  married  with- 
out consent,  was  not  entitled. 

In  Shum  t.  Hobbs,  3  Drew.  93,  testatrix 
gave  a  fourth  part  of  her  residuary  estate 
upon  trust  to  pay  the  annual  income  aris- 
ing therefrom  to  a  son  for  life,  and  after 
his  decease  "then  upon  trust  to  transfer 
and  pay  the  capital  of  the  said  trust  funds 
unto  and  amongst  the  child,  if  only  one, 
or  both  or  all  the  children  if  more  than 
one,  of  my  said  son  [name]  in  manner  here- 
inafter mentioned."  She  further  directed 
"that  the  share  of  each  child  who  shall  be 
a  male  shall  be  payable  to  him  respectively 
when  and  as  he  shall  respectively  attain 
his  age  of  twenty-one  years,  and  the  share 
of  each  of  the  same  children  respectively 
who  shall  be  a  female  shall  be  payable  to 
her  respectively  when  and  as  she  respective- 
ly shall  attain  the  age  of  twenty-one  years 
or  day  of  marriage."  It  was  held  that  as 
the  clause  of  gilt  was  not  complete,  it 
being  upon  trust  to  pay  "in  the  manner 
hereinafter  mentioned,"  so  that  it  was  nec- 
essary to  look  to  the  clause  last  above 
quoted  to  complete  the  meaning,  the  case 
was  one  where  there  was  no  gift  other  than 
in  the  direction  to  pay  at  twenty-one,  and 
as  this  literal  construction  of  the  language 
used  was  supported  by  the  conte)ct  of  the 
will,  in  which  provisions  for  the  offspring 
of  other  children  were  clearly  expressed  to 
be  contingent,  the  gift  in  question  was  also 
contingent. 

In  Re  Mervin  [1891]  3  Ch.  197,  where 
testator  gave  his  real  and  residuary  per- 
sonal estate  upon  trust  for  sale,  conversion, 
and  investment,  directing  the  trustees  to 
hold  the  investments  and  income  thereof 
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upon  trust  to  pay  and  divide  the  same 
equally  between  the  children  of  his  son, 
naming  them,  "and  any  other  children  who 
may  hereafter  be  bom,  as  and  when  they 
shall  respectively  attain  the  age  of  twenty- 
five  years,"  giving  to  the  trustees  power 
"in  the  meantime  to  pay  and  apply  the 
whole  OT  any  part  of  the  remainder  of  the 
income  [after  paying  certain  annuities]  of 
the  investments  for  the  maintenance  and 
education  of  such  grandchildren  during 
their  minority,"  and  also  with  full  power 
for  my  trustees  in  their  absolute  discretion 
to  advance,  pay,  or  apply  to  or  for  the  bene- 
fit and  advancement  in  the  world  of  my 
"said  grandchildren,  or  any  of  them,  any 
part  not  exceeding  one  half  of  the  capital  to 
which  they  or  he  may  be  entitled  expectant 
on  their,  his  or  her  attaining  the  age  of 
twenty-five  years," — it  was  held  that  the 
trust  to  pay  and  divide  the  property  among 
the  children  as  and  when  they  should  re- 
spectively attain  the  age  of  twenty-five,  it 
it  stood  alone,  would  confer  contingent  in- 
terests only  on  the  children,  and  that  the 
power  to  the  trustees  in  the  meantime  to 
pay  and  apply  the  whole  or  any  part  of  the 
remainder  of  the  inc<mie  for  the  mainte- 
nance of  the  grandchildren  during  their  mi- 
nority was  insuflicient  to  vest  the  shares  of 
children  who  did  not  live  to  attain  twenty- 
one,  the  income  to  be  applied  for  the  bene- 
fit of  each  not  being  of  the  share  which 
each  was  to  take,  the  income  of  the  whole 
fund  being  applicable  for  the  maintenance 
of  all  the  children. 

In  Sullivan  v.  Edgell,  23  Week.  Rep.  722, 
where  testator  bequeathed  the  resiaue  of 
his  personalty  to  trustees  in  trust  to  per- 
mit his  wife  to  carry  on  his  business  until 
his  son  should  attain  twenty-one,  the  wife 
maintaining  all  his  children  in  the  interim, 
and  when  and  so  soon  as  his  son  should  at- 
tain that  age,  then  upon  trust  to  pay  the 
wife  a  sum  of  money,  and  ae  to  all  the 
other  personalty  upon  trust  for  his  said  son 
to  and  for  his  own  use  and  benefit,  it  was 
held  that  notwithstanding  the  inclination 
of  the  court  was  always  in  favor  of  making 
a  gift  of  residue  not  contingent,  the  inten- 
tion of  the  testator  must  be  followed,  whidi 
was  that  attaining  twenty-one  was  a  oon- 
dition  precedent  to  vesting  anything  in  the 
son. 

m.,  Oifta  "whenever"  a  certain  age  sluM 
be  attained.. 

In  Tucker  v.  Bishop,  16  N.  Y.  402,  where 
testator  bequeathed  to  his  executors  all  the 
residue  of  his  personal  property  in  trust 
for  the  benefit  of  bis  great-grandchildren, 
directing  them  to  apply  the  income  thereof 
annually  for  the  benefit  of  such  great- 
grandchildren, and  whenever  any  of  them 
should  come  of  age  to  pay  over  to  such  one 
his  or  her  proportion  of  the  principal,  "and 
so  till  the  whole  principal  and  interest  is 
paid  out  and  expended,"  the  language  of 
the  will  was  held,  in  view  of  the  absolute 
gift  of  the  interest  accruing  until  the  time 
for  the  payment  of  the  principal  should  ar- 
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rive,  plainly  to  indicate  an  intention  on  the 
part  of  the  testator  to  make  a  present  be- 
qvcat  to  the  great^andchildren. 

n.  CHft  to  trustee  or  third  person  "un- 
til" legatee  atUUne  a  certain  one,  ana 
"then"  to  him. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Saunders  t.  Vautier,  Craig  It  Ph.  240, 
10  h.  J.  Ch.  N.  8.  354,  testator  gave  and 
bequeathed  to  his  executors  and  trustees 
his  East  India  stock  upon  trust  to  accumu- 
late the  interest  and  dividends  which 
rikould  accrue  due  thereon  until  a  great 
nephew  should  attain  his  age  of  twenty-five 
years,  and  then  to  pay  or  transfer  the 
principal  of  such  East  India  stock,  together 
with  snch  accumulated  interest  and  divi- 
dends, imto  the  said  great  nephew,  his 
executors,  administrators,  or  assigns  abso- 
lutely. It  was  held  that  as  there  was  not 
only  a  gitt  of  the  intermediate  interest, 
which  is  regarded  as  Indicative  of  an  in- 
tention to  make  an  immediate  gift,  but  also 
a  positive  direction  to  sep<irate  the  legacy 
frcHn  the  estate  and  to  hold  it  in  trust  until 
he  should  attain  twenty-five,  and  as  the 
transfer  was  to  be  made  as  well  to  the 
great  nephew,  his  executors,  adminis- 
trators, or  assigns,  it  was  to  be  inferred 
that  the  fund  was  intended  wholly  for  the 
benefit  of  the  legatee,  although  the  testator 
intended  that  the  enjoyment  of  it  should 
be  postponed  till  he  should  attain  his  age 
of  twenty-five. 

In  Doe  ex  dem.  Morris  v.  Underdown, 
lilies,  293,  where  testator  devised  realty  to 
certain  persona,  to  hold  to  them  for  so  long 
a  time  and  until  their  three  children 
should  come  to  and  attain  their  several 
and  respective  ages  of  one  and  twenty 
years,  adding:  "Then  I  give,  devise,  and 
bequeath  the  tame  unto  the  said  [three 
children,  naming  them]  and  to  their  heirs 
and  assigns  respectively,  equally  to  be 
divided  between  than  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and  to  take 
and  hold  their  respective  parts  and  shares 
of  and  in  the  same  as  they  shall  severally 
arrive  at  their  said  ages  of  twenty-cme 
years,  and  not  befor^'  unless  their  parents 
should  before  that  time  depart  this  life, — 
it  was  held  that  the  word  "then"  did  not 
denote  the  time  when  the  interest  of  the 
children  was  to  commence,  but  ooly  the 
time  when  th^  were  to  eome  into  posses- 
sion. 

In  Be  Budd,  166  Cal.  286,  185  Pac.  1131, 
testatrix,  who  wrote  her  own  will,  directed 
that  half  the  net  income  from  certain  real- 
ty should  "be  deposited  in  a  bank  in  the 
city  of  Stockton,  to  there  remain  until  my 
nephew  James  Budd  Dixon  shall  have  ar- 
rived at  the  age  of  twenty-one  years,  and 
it  shall  then  become  and  be  hit  property." 
It  was  held  that  while  the  language  of  the 
will  was  in  the  future,  yet  as  it  appeared 
that  the  nephew  was  the  especial  object  of 
the  bounty  of  testatrix,  and  as  she  had 
made  no  specific  disposition  or  bequest  over 
L.R.A.1916C. 


in  the  event  of  his  death,  her  intent  to 
make  a  present  gift  was  easily  and  clearly 
deducible. 

In  Thomas  v.  Wootton,  4  Harr.  k  McH. 
428,  where  testator  provided:  "My  will 
and  desire  is  that  all  my  plantation  .  .  . 
be  in  the  possession  of  Elisabeth  Herd  for 
the  use  and  maintenance  of  her  and  her 
daughter  Mary  Herd  until  the  said  Mary 
Herd  .  .  .  aMves'to  the  years  of  six- 
teen, then  the  said  land  to  belong  to  the 
said  Mary  Herd  and  to  her  heirs  and  as- 
signs forever,"  it  was  held  that  Mary  Herd 
took   an   immediate  vested  estate. 

la  Lemonnier  v.  Godfroid,  6  Harr.  &,  J. 
472,  where  testator  directed  his  executor 
to  reserve  from  his  estate  a  certain  sum  "as 
a  legacy  to  be  paid  to"  testator's  son, 
directing  its  investment  in  such  a  way  as 
to  produce  an  income  for  the  support  and 
maintenance  of  the  said  son,  "until  he 
should  be  ot  age,  and  then  to  pay  him  the 
capital  or  part  remaining  in  case  the  inter- 
eat  should  not  be  sufficient  for  his  mainte- 
nance during  his  youth," — it  was  held  that 
as  the  testator  gave  no  direction  as  to  the 
amount  of  interest  to  be  appropriated  to 
the  son's  maintenance,  the  effect  in  legal 
operation  was  the  same  as  if  the  interest 
itself  were  given,  and  therefore  that  the  ef- 
fect was  to  vest  the  legacy. 

In  Hancock  v.  Titus,  39  Miss.  224,  where 
testator  directed  all  his  property  to  be  kept 
toother  "for  the  purpose  of  raising  my 
children  .  .  .  until  they  become  of  age, 
or  many,  and  in  that  case  the  one  so  be- 
eoming  of  age  or  marrying  to  have  an  equal 
share  according  to  valuation  of  my  estate 
so  left,"  it  was  held  that  the  interests  of 
the  children  were  vested  legacies  taking 
effect  in  interest  at  the  testator's  death. 

In  Clancy  v.  Dickey,  9  N.  C.  (2  Hawks.) 
498,  where  testator  expressly  desired  that 
his  negroes  should  be  kept  together  imtil 
his  children  "arrive  to  full  age  or  nutrry, 
and  then  to  be  divided  between  my  be- 
loved wife  and  children,  share  and  share 
alike,  equally,"  it  was  held  that,  taking 
the  whole  will  together,  and  considering 
that  the  only  legatees  in  it  were  his  wife 
and  children,  who  were  also  residuary 
legatees,  it  admitted  of  the  same  construc- 
tion as  if  he  had  left  the  negroes  to  be  kept 
together  by  his  wife  for  the  benefit  of  the 
family  until  one  of  his  children  should  ar- 
rive at  age  or  be  married,  when  it  was  to  be 
divided  between  them  and  his  wife,  thereby 
dissevering  the  time  of  division  from  the 
substance  of  the  legacy. 

In  Hooker  v.  Bryan,  140  N.  C.  402,  53 
8.  E.  130,  where  testatrU  "lent"  to  her 
sister  certain  personal  property  in  trust  for 
a  nephew  "until  he  becomes  twenty-one 
years  old,"  and  then  proceeded  to  make  a 
direct  gift  of  such  property  to  the  nephew, 
it  was  held  that  as  the  case  was  one  where 
the  intermediate  use  was  given  to  a  trustee 
for  the  legatee's  benefit,  his  interest  was 
vested. 

In  Shepherd's  Estate,  8  Pa.  Co.  Ct.  520, 
where  testator  declared  that  at  the  death 
of  his  wife  his  grandson  should  "receive  the 


Digitized  by 


Google 


1144 


NOTE  TO  SHACKLEY  v.  HOMEB. 


entire  interest  of  my  estate  until  he  attains 
the  age  of  thirty  years,  then  he  is  to  re- 
ceive the  estate  absolutely,"  it  was  held 
that  the  son  took  a  vested  estate  which 
was  not  rendered  contingent  by  a  codicil 
which  provided  that  in  case  the  grandson 
should  die  without  lawful  issue  the  estate 
should  be  divided  after  the  wife's  death 
among  certain  charitable   institutions. 

In  Koberts  v.  Herron,  78  S.  C.  115,  58  8. 
E.  U68,  where  testator  gave  and  devised  to 
his  wife  certain  real  estate,  "to  have  and 
to  hold  the  same  until  my  two  children 
Mary  and  William  shall  become  of  age,  and 
then  to  be  divided  in  equal  shares  between 
my  wife  and  my  two  children  named  above, 
and  to  share  and  share  alike,"  it  was  held 
that  as  there  was  nothing  in  the  will  to 
show  that  the  right  of  the  children  to  the 
estate  was  uncertain,  but  the  uncertainty 
related  to  the  time  the  widow  was  allowed 
to  hold  possession  of  all  the  land  before 
the  division  could  take  place,  the  children 
took  vested  remainders  in  fee. 

In  Williams  v.  Vancleave,  7  T.  B.  M<«. 
388,  where  testator  gave  to  his  wife  and 
daughter-in-law  the  use  of  a  certain  tract 
of  land  during  the  natural  life  of  the  wife, 
adding:  "And  after  my  wife's  decease,  if 
my  said  daughter-in-law  shall  not  have 
again  married,  but  still  lives  in  her  state 
of  widowhood,  my  desire  is  that  she  have 
the  use  of  the  land  aforesaid  until  her  two 
children,  Elijah  and  Elvira,  shall  arrive  to 
the  age  of  twenty-one  years,  and  then  the 
said  Elijah  Vancleave  and  his  sister  Elvira 
to  have  the  entire  and  absolute  property 
thereof;"  with  a  limitation  over  to  the  sur- 
vivor should  either  of  the  said  grand- 
children die  without  issue;  and  a  further 
limitation  in  case  both  of  them  should  die 
without  issue, — it  was  held  that  in  view 
of  the  evident  objects  of  the  testator,  the 
remainder  devised  to  the  grandchildren 
vested  immediately  upon  his  death. 

In  Dusenberry  v.  Johnson,  59  N.  J.  Eq. 
338,  45  Atl.  103,  where  a  testator  directed 
his  executors  to  invest  $2,000  immediately 
upon  his  decease,  and  to  pay  the  income 
thereof  at  convenient  intervals  to  the 
guardian  or  guardians  of  his  two  grand- 
children "until  they  respectively  become  of 
the  age  of  twenty-one  years,  to  be  divided 
between  said  children  in  equal  shares,  or  if 
one  shall  die  before  reaching  that  age,  to 
the  guardian  or  survivor  of  them  and  when 
they  respectively  attain  that  age  to  pay 
each  of  said  children  $1,000  of  said  princi- 
pal sum;  if  one  only  shall  live  to  attain 
that  age,  then  that  one  to  receive  the  entire 
sum  of  $2,000;  and  if  both  shall  die  before 
attaining  said  age,  I  direct  that  said  sum 
shall  be  held  and  disposed  of  as  is  herein- 
after provided," — it  was  held  that  the  giv- 
ing of  the  interest  to  the  grandchildren 
during  their  minority  showed  that  the 
testator  attached  the  contingency  to  the 
time  of  payment,  and  not  to  the  substance 
of  the  gif^  and  therefore  that  the  legacy 
vested  immediately,  subject  to  be  devested 
in  case  both  grandchildren  died  before  at- 
taining twenty-one  year*. 
L.R.A.1915C. 


In  Smith  v.  Spencer,  6  De  G.  M.  &  G. 
631,  3  Jur.  N.  S.  193,  6  Week.  Bep.  136, 
where  testatrix  devised  her  real  estate  upon 
trust,  after  applying  such  part  of  the  in- 
come as  the  trustees  should  think  fit 
towards  the  maintenance,  education,  or 
other  benefit  of  a  great  nephew,  to  ac- 
cumulate the  residue  of  such  rents  from  the 
decease  of  testatrix  until  the  great  nephew 
should  attain  his  full  age  of  twenty-one 
years,  and  then  to  pay  such  accumulations 
to  him,  and  when  he  should  have  attained 
his  age  of  twenty-one  years,  then  to  stand 
seised  of  the  premises  upon  trust  to  bim, 
his  heirs  and  assigns  forever,  it  was  held 
that  the  gift  was  not  contingent,  but  abso- 
lute, vesting  in  the  great  nephew  on  the 
death  of  the  testatrix. 

In  SUnley  v.  Stanley,  16  Ves.  Jr.  491,  it 
was  held  that  under  a  devise  of  realty  upon 
trust  to  receive  the  rents  and  profits  until 
A  should  attain  the  age  of  twenty-one 
years,  and  immediately  thereafter  to  con- 
vey and  assign  the  trust  property  to  the 
use  of  A  and  his  assigns  for  and  during  the 
term  of  his  natural  life,  and  from  and  after 
the  determination  of  that  estate  to  trustees 
upon  trust  to  support  certain  contingent 
uses  and  estates  thereafter  limited,  A  took 
a  vested  remainder  for  life  after  an  estate 
in  the  trustees  for  so  many  years  as  his 
minority  might  la«t. 

In  Newberry  v.  Hinman,  49  Conn.  130, 
where  testator  gave  in  trust  for  his  son  » 
sum  of  m(«ey,  ''the  interest  to  be  used  for 
his  benefit  until  of  lawful  age,  then  the 
principal  to  be  his  or  his  heirs  and  assigns 
forever,"  it  was  held  that  the  gift  of  inter- 
mediate interest  showed  that  the  gift  vest- 
ed on  testator's  death. 

In  Daniels  v.  Eldredge,  125  Mass.  356, 
where  testator  gave  his  estate  in  trust  to 
pay  an  annuity  to  his  mother  during  her 
life,  and,  subject  to  this  provision,  to  apply 
such  portion  of  the  income  as  the  trustees 
should  see  fit  to  the  education  and  mainte- 
nance of  his  son  until  he  should  reach  the 
age  of  twenty-five  years,  and  then  to  convey 
the  estate,  with  all  appreciations  thereof, 
to  him  in  fee;  provided  that  they  may  in 
their  discretion  convey  all  or  part  to  him 
at  any  time  after  his  arriving  at  the  age  of 
twenty-one  years;  with  alternative  limi- 
tations over  in  event  of  his  death  before 
reaching  the  age  of  twenty-five  years  leav- 
ing or  without  leaving  a  widow  and  chil- 
dren,— ^it  was  held  that  the  estate  of  the 
son  was  a  vested  remainder  immediately 
upon  the  death  of  the  testator,  though  sub- 
ject to  be  defeated  by  death  before  arriving 
at  the  age  of  twenty-five. 

In  Potts  V.  Atherton,  28  L.  J.  Ch.  N.  S. 
486,  7  Week.  Bep.  331,  testator  bequeathed 
all  his  moneys,  securities,  and  debts  owing 
to  him,  to  trustees  upon  trust  to  pay  an 
annuity  to  his  sister-in-law  for  life,  and  to 
pay  and  apply  the  residue  of  the  net  income 
in  or  towards  the  maintenance,  education, 
and  bringing  up  of  a  certain  person  until  he 
should  attain  his  age  of  twenty-one  years, 
and  when  and  so  soon  as  he  should  attain 
that  age,  upon  trust  to  pay,    assign,    and 
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transfer  the  capital  or  principal  of  the 
said  trust  moneys  and  all  securities  for  the 
same,  subject  nevertheless  to  and  charged 
and  chargeable  with  the  payment  of  the 
said  annuity  to  the  said  legatee forhis  own 
absolute. use  and  benefit.  But  in  case  the 
said  legatee  should  die  before  attaining  the 
age  of  twenty-one  years,  and  during  the  life 
of  the  annuitant,  the  testator  made  another 
disposition  of  the  property.  It  was  held  that 
the  interest  of  the  l^fatee  was  not  con- 
tingent upon  his  attaining  twenty-one,  the 
gift  being  of  a  portion  of  the  property 
separated  from  the  general  assets  of  the 
testator,  and  there  being  a  trust  to  apply 
the  income  for  his  maintenaace  and  edu- 
cation until  twenty-one,  subject  to  the 
annuity. 

In  Parker  t.  Golding,  13  Sim.  418,  where 
testator  directed  the  trustees  and  ez- 
ecutora  of  his  will  to  fund  the  sum  of 
£2,600,  and  pay  the  interest  thereof  to  a 
daughter  for  life,  "and  from  and  after  her 
decease  to  and  for  the  education,  main- 
tenance, and  support  of  all  her  children 
until  they  shall  attain  the  age  of  twenty- 
one  years,  and  then  the  principal  to  be 
equMly  divided  amongst  her  said  children," 
and  if  the  daughter  should  die  without 
leaving  any  child  or  children,  then  over,  the 
Vice  Chancellor  was  at  first  inclined  to 
hold  that  the  legacy  was  contingent  on  the 
children  attaining  twenty-one,  on  the 
ground  that  though  the  gift  of  the  interest 
of  a  legacy  had  the  effect  of  vesting  the 
principal  where  there  was  a  gift  of  the 
principal  independent  of  the  direction  to 
pay  ii^  yet  it  had  not  that  effect  where,  as 
in  the  case  before  him,  there  was  no  gift  oi 
the  principal  except  in  the  direction  to  di- 
vide it;  but  he  ultimately  held  that  ac- 
cording to  the  truth  and  construetion  of 
the  wul,  the  interest  and  the  principal  of 
the  legacy  in  question  must  be  taken  to  be 
given  together,  and  that  the  daughter's 
children  accordingly  took  a  vested  interest. 

In  Be  Kadford,  37  Misc.  241,  76  N.  Y. 
Supp.  266,  where  testatrix  devised  property 
to  her  executors  in  trust  to  hold  until  her 
son  shonld  attain  the  age  of  twenty-one 
years,  "then  the  property  to  be  scdd  and 
the  proceeds  of  buch  sale  to  be  divided 
among  the  surviving  children  or  their 
heirs,  share  and  share  alike,"  it  was  held 
that  as  a  general  rule  bequests  to  a  class 
mean  the  persons  in  existence  at  tike  time 
of  the  death  of  the  testatrix,  that  the  ad- 
dition in  this  will  of  the  words  "or  their 
heirs"  plainly  showied  that  the  testatrix 
contemplated  the  contingency  of  some  of 
the  children  dying  between  her  death  and 
the  period  of  distribution,  and  was  a  pro- 
vision that  in  such  event  their  heirs  should 
take,  showing  a  plain  intention  to  make  the 
estate  vest  immediately  upon  the  death  of 
testatrix. 

Instances  in  which  the  gift,  has  been  held 
contingent. 

In  Laxton  v.  Eedle,  19  Beav.  821,  where 
L.R.A.1915C. 


testator  bequeathed  leasMioUlB  to  trastees 
to  pay  the  rents  to  hia  wife,  until  his  son 
attained  twenty-one,  and  then  to  assign 
them  to  his  son,  it  was  held  that  as  there 
was  no  gift  except  in  the  direction  to  pay 
when  the  son  should  attain  bis  age  of 
twenty-one,  and  no  trust  or  direction  to 
support  him  during  his  monority,  and  no 
intimation  that  any  benefit  was  to  be  de- 
rived by  him  during  that  period,  he  took  no 
vested  interest  unless  and  until  he  should 
attain  the  age  of  twenty-one. 

In  Re  Ridgeway,  4  Redf.  226,  where  tes- 
tatrix gave  to  her  trustees  the  residue  of 
her  estate  to  be  divided  into  two  equal 
parts  for  each  of  her  grandchildren,  the  in- 
come to  be  paid  to  them  respectively  until 
they  should  become  thirty  years  of  age, 
when  one  half  of  the  principal  was  to  be 
paid  to  them  respectively,  and  the  income 
of  the  balance  until  they  should  arrive  at 
the  age  of  thirty-five  respectively,  When  the 
balance  of  the  principal  was  to  become 
payable;  further  directing  that  in  the  event 
of  their  deaths  without  issue  before  such 
payment,  then  the  amount  unpaid,  includ- 
ing income,  should  go  to  others, — it  was 
held  that  there  was  nothing  in  the  will  to 
show  any  intention  on  the  part  of  the 
testatrix  to  vest  any  portion  of  the  corpus 
of  the  residuary  estate  in  the  grandchildren 
in  the  event  of  their  dying  without  issue 
before  attaining  the  age  of  thirty  years. 

In  Taylor  v.  Bacon,  8  Sim.  100,  where  tes- 
tator directed  a  sum  of  money  to  be  invested 
in  the  public  funds,  and  held  in  trust  to  pay 
the  dividends  to  a  daughter-in-law  for  the 
boieflt  of  herself  and  family,  "and  then  at 
her  decease  to  be  divided  equally  among 
all  her  children  by  my  son  George,  if 
they  shall  have  attained  the  iige  of  twenty- 
one  years;  but  should  any  of  them  still  be 
minors,  the  share  of  such  child  or  children 
to  be  held  in  trust  for  them  till  twenty- 
one  years  of  age,  when  the  principal  shall 
be  paid  to  them,  the  dividends  on  their 
shares  being  applied  by  the  trustees  to 
their  maintenance  while  minors," — it  was 
held  that  according  to  the  true  construction 
of  the  language-  employed,  there  was  no  gift 
to  any  of  the  children  except  those  who 
should  attain  twenty-one. 

la  Breneman  v.  Herdman,  35  App.  D.  0. 
27,  where  testator  devised  property  to  be 
held  in  trust  for  the  benefit  of  a  daughter 
during  her  lifetime,  and  upon  her  death  "in 
trust  for  any  child  or  children  she  may 
have  at  the  time  of  her  decease  surviving 
her,  until  such  child  or  children  respective- 
ly attain  the  age  of  twenty-one  years, 
when  the  same  shall  be  conveyed  by  my 
said  executors,  or  the  survivor  of  them,  to 
such  child  or  to  such  children,  in  equal 
proportions  or  shares,  and  his  or  their 
heirs,"  with  limitation  over  in  default  of 
grandchildren  or  in  event  of  their  death 
under  twenty-one  without  issue,  it  was 
held  that  when  the  grandchildren  arrived 
at  the  age  of  twenty-one  years  their  inter- 
est veet^ 
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o.  Whvm  proper^  is  given  in  trttat  un- 
til a  certain  age  ia  attained,  toithout 
a  further  gift  or  direetion  to  pay  up- 
on attaining  that  age. 

Instances  in  which  the  gift  hag  been  held 
vested. 

In  Withers  ▼.  Sima,  80  Va.  651,  testator 
gtfve  to  his  executors  in  trust  for  his  grand- 
children, subject  to  a  life  estate  previously 
given  to  his  vyife,  certain  real  and  personal 
property,  "to  be  held  by  my  executors 
aforesaid  in  trust  for  my  said  grandchil- 
dren until  they  shall  respectively  attain 
the  age  of  twenty-one  or  marry.  Should 
either  of  my  said  grandchildren  die  with- 
out lawful  issue,  then  I  wish  the  whole  of 
the  property  named  in  this  clause  held  by 
my  executors  hereinafter  named  in  like 
manner  for  the  survivor  of  said  grand- 
children, until  such  survivor  arrives  at 
twenty-one  years  of  age;  or  if  he  shall 
be  twenty-one  years  of  age  at  the  time  of 
such  death,  then  I  wish  the  whole  of  the 
property  named  in  this  clause  to  go  to  him ; 
but  should  both  of  my  said  grandchildren 
die  without  lawful  issue,  then  I  wish  the 
whole  of  the  property  named  or  referred 
to  in  this  clause  to  revert  to  my  estate 
and  be  divided  among  by  heirs  and  dis- 
tributees according  to  the  laws  of  Vir- 
ginia." It  was  held  that  the  grandchildren 
took  each  a  vested  equitable  estate  in  fee 
in  the  property  devised  and  bequeathed 
to  them,  subject  to  be  devested  only  on  the 
death  of  each  under  twenty-one  years  of 
age  without  lawful  issue. 

In  Hayes  v.  Robeson,  29  R.  I.  216,  69 
Atl.  686,  testatrix  directed  that  her  execu- 
tor should  pay  over  the  sum  of  $10,000  to 
a  son,  "in  trust  nevertheless  to  be  applied, 
with  the  interest  or  income  therefrom  that 
may  accrue,  and  expended  at  his  discretion 
for  the  education,  training,  and  advance- 
ment of  my  two  grandsons,  .  .  .  and 
in  case  of  death  of  either  of  the  said  two 
grandsons  before  reaching  the  age  of  twen- 
ty-one years,  the  whole  of  said  trust  fund 
or  whatever  may  remain  thereof  shall  be 
applied  to  the  completion  of  the  education, 
outfit,  and  advancement  of  the  other  for 
or  in  his  profession  or  business  as  the  case 
may  be.  And  further,  it  is  my  will  that 
in  case  of  the  death  of  both  of  my  said 
grandsons  [naming  them]  'before  they 
severally  reach  the  age  of  twenty-one  years, 
this  trust  fund  for  them  provided  herein- 
before shall  become  the  property  of"  others. 
It  was  held  that  as  the  gift  to  a  grand- 
daughter in  another  clause  gave  ber  what 
was  clearly  a  vested  interest,  and  as  all 
the  circumstances  of  the  case,  together  with 
the  tenor  of  the  whole  will,  indicated  that 
the  testatrix  intended  to  treat  the  three 
grandchildren      substantially      alike,      the 

?:rand8ons    took    a    vested    interest    in   the 
und,  liable  to  be  devested  by  death  under 
twenty -one  years   of   age. 

In  Love  v.  L'Estrange,  6  Bro.  P.  C.  59, 
where  testator  bequeathed  the  residue  of 
his  personal  estate  in  trust  "until  Walter 
L.R.A.1916C. 


Nash  .  .  .  shall  attain  the  age  of 
twenty-four  years,  .  .  .  and  from  the 
age  of  twenty-one  years  of  the  said  W'alter 
Nash  out  of  the  said  residue  to  pay  him 
an  annuity  of  £10  yearly  until  the  age  of 
twenty-four  years,  and  from  thenceforth  in 
trust  for  him  the  said  Walter  Nash  hia 
executors,  administrators,  and  assigns,"  it 
was  held  that  the  trust  being  declared  for 
Walter  Nash  in  the  manner  mentioned  in 
the  will,  the  equitable  right  to  the  bequest 
vested  in  him  immediately,  the  age  of 
twenty-four  being  mentioned  not  to  prevent 
the  right  from  vesting  in  him  before  that 
age,  but  to  direct  the  trustees  as  to  the 
time  of  paying  it  to  him. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Armstrong  t.  Armstrong,  54  Minn. 
248,  55  N.  W.  971,  where  tesUtor  devised 
his  estate  in  trust  to  pay  to  his  wife  dur- 
ing her  life  the  net  income  thereof  for  the 
support  of  herself  and  children,  any  snr- 
plus  to  be  reinvested  for  the  benefit  of 
legatees,  and  after  the  widow's  death  in 
trust  for  the  benefit  of  their  children  or 
the  survivors  of  them  until  said  children 
should  become  of  lawful  age,  the  interests 
of  the  children  were  held  contingent  upon 
their   attaining  majority. 

In  Thornton  y.  Zea,  22  Tex.  Civ.  App. 
509,  55  S.  W.  798,  testator  gave,  devised, 
and  bequeathed  all  the  remainder  of  hia 
estate  to  his  son  and  daughters  as  trustees, 
"which,  together  with  its  accumulation,  is 
to  be  held  by  them  in  trust  for  the  children 
bom  and  to  be  bom"  of  said  son  and  daugh- 
ters "until  said  children  respectively  be- 
come of  legal  age;  provided  titat  if  any 
of  my  childroi  should  die  without  issue 
living,  then  the  share  held  in  trust  for  his 
or  her  children  shall  be  divided  amoi^  the 
children  of  the  survivors  in  the  same  pro- 
portion as  if  the  same  had  descended  by 
law  to  my  above-named  children."  It  was 
held  that  as  three  of  the  testator's  children 
had  no  children  at  the  time  of  his  death, 
and  it  not  being  certain  that  children  would 
be  born  to  them,  and  it  being  provided  by 
the  clause  onder  consideration  that  should 
any  of  the  testator's  children  die  without 
issue  living,  the  share  held  in  trust  for 
his  or  her  children  should  be  divided  among 
the  children  of  the  survivors,  the  gift  did 
not  vest  at  the  testator's  death.  The  same 
will  coming  again  before  the  court  in  Walk- 
er V.  Thornton,  —  Tex.  Civ.  App.  — ^  124 
S.  W.  166,  it  was  held  that  the  interest 
of  the  children  of  any  one  of  the  testator's 
children  became  vested  when,  the  first  child 
entitled  to  receive  a  share  became  of  age, 
and  was  not  contingent  upon  the  attainment 
of  age  by  the  other  legatees  tiiemselves. 

p.  Where  there  ia  a  direction  to  divide 
when  the  eldeat  of  a  class  attains  a 
certain  age. 

In  Smith's  Estate,  226  Pa.  304,  76  Atl. 
425,  testator  gave  a  share  in  a  certain 
business   and   a   one-sixth   interest   ia   hia 
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residuary  estate  in  trust  to  p»y  the  in- 
come therefrom  to  the  extent  of  $3,000 
per  annum  to  a  son  for  life,  and  to  invest 
any  surplus  and  all  the  income  accruing 
after  the  death  of  the  said  son,  and  "allow 
the  same  to  accumulate  until  the  oldest 
child  of  my  said  son  Edward,  living  at 
the  time  of  my  death,  shall  become  twenty- 
one  years  of  age,  when  said  accumulated 
income  shall  be  divided  into  as  many  shares 
as  there  are  children  of  my  said  son  Edward 
living  at  the  time  of  my  death  (the  chil- 
dren of  any  deceased  child  of  Edward  to 
represent  their  parent  and  be  counted  as 
representing  one  share) ;  of  these  shares 
those  of  my  said  son  Edward's  children  who 
are  twenty-one  years  of  age  are  to  receive 
one  share  each  of  said  accumulations  of 
income,  and  thereafter  receive  a  similar 
proportion  of  the  surplus  income  of  $3,000; 
the  shares  of  those  who  are  minors  at  the 
time  of  my  death  to  continue  to  accumulate 
until  they  respectively  become  twenty-one 
years  old,  when  they  are  to  receive  the 
same  with  a  corresponding  share  of  the 
surplus  Income  thereafter;  and  in  the  event 
of  the  death  of  my  son  Edward  either  be- 
fore or  after  my  death,  all  the  income  from 
said  interest  in  said  firm,  and  the  income 
from  the  one-sixth  interest  in  my  residuary 
estate,  shall  be  divided,  share  and  share 
alike,  among  his  children  him  surviving 
(the  issue  of  deceased  childrm  taking  their 
parents'  share)  until  the  youngest  of  said 
son  Edward's  children  bee<«ie  twenty-one 
years  of  age,  when  said  interest  in  said  firm 
shall  be  sold,  and  the  proceeds  and  the 
one-sixtii  intwest  in  the  residuary  estate 
shall  be  divided  among  said  children  of  my 
son  Edward,  share  and  share  alike." 
Should  the  son  die  leaving  no  child  or  issue 
or  any  deceased  child  surviving  him,  the 
trust  property  was  given  to  others.  It  was 
held  that  in  view  of  the  fact  that  the  gift 
was  to  children  living  at  the  time  of  tes- 
tator's death,  the  reference  to  the  "shares" 
of  those  who  were  minors  at  the  time  of 
his  death  in  the  direction  that  such  shares 
were  to  continue  to  accumulate  until  the 
minors  respectively  became  twenty-one 
years  old,  the  provision  that  the  children 
of  any  deoeased  child  of  Edward  were  to 
represent  their  pcurent  and  be  counted  as 
representing  one  share,  the  will  manifested 
an  intention  that  the  gifts  to  the  son's 
(diildren  should  take  Sect  at  testator's 
death. 

In  Eessler  ▼.  Friede,  29  Misc.  187,  60  N. 
Y.  Supp.  891,  testator  devised  to  his  execu- 
trix certain  lands  in  trust  to  manage  until 
the  oldest  child  of  a  deceased  son  should 
have  arrived  at  the  age  of  thirty  years. 
After  providing  for  the  payment  out  of  the 
income  of  the  expenses  of  administering  the 
trust,  the  testator  directed  the  trustee  to 
apply  so  much  of  the  balance  to  the  care, 
maintenance,  and  education  at  such  of  the 
children  of  said  son  as  may  be  minors,  but 
during  their  minority  only,  as  should  seem 
necessary,  and  then  to  divide  any  balance 
then  remaining  into  as  many  shares  or 
parts  as  said  son  had  children  living  at 
L.R.A.1915C. 


the  time  of  testator's  decease,  allowing  also 
one  share  for  the  son's  widow,  and  to  pay 
one  share  to  said  widow  and  also  one  share 
to  each  of  the  son's  children.  He  further  di- 
rected that  as  soon  as  the  oldest  child  of 
such  son  should  arrive  at  the  age  of  thirty 
years  the  executrix  should  sell  and  convey 
the  said  trust  property,  and  divide  the 
proceeds  of  sale  into  as  many  shares  or 
parts  as  the  son  should  have  children  liv- 
ing at  the  time  of  testator's  decease,  and 
to  pay  one  of  said  shares  to  each  child  who 
may  have  arrived  at  the  age  of  thirty 
years,  and  to  invest  the  remaining  shares, 
one  for  each  child  under  the  age  of  thirty 
years,  at  interest,  and  keep  the  same  so 
invested  until  each  child  should  arrive  at 
the  age  of  thirty  years,  when  the  share  so 
invested,  together  with  any  accumulations 
of  interest,  was  directed  to  be  paid  over. 
The  executrix  was  also  given  discretionary 
power  to  apply  the  interest  accruing  on 
such  investments  for  the  benefit  of  the  re- 
spective oetttUg  que  trusts  during  their 
minority,  and  to  pay  such  interest  to  them 
after  attaining  majority.  Testator  further 
provided  that  in  case  any  of  such  children 
should  die  leaving  issue  surviving,  then 
such  issue  should  be  entitled  to  and  become 
vested  with  the  parent's  share.  It  was 
held  ^at  though  the  interest  of  the  legatees 
was  derivable  only  under  a  direction  to  pay 
their  shares  to  them  upon  attaining  the  age 
of  thirty  years,  yet  the  direction  that  the 
proceeds  of  sale  of  the  trust  property 
should  be  divided  into  as  many  shares  or 
parts  as  his  son  should  have  children  liv- 
ing at  the  time  of  testator's  death,  the  ab- 
sence of  substitutionary  provisions  for  the 
benefit  of  others  should  any  of  such  children 
die  after  the  testator,  the  severance  of  the 
gift  from  the  corpus  of  the  estate,  and  the 
steadfast  intention  on  the  part  of  the  tes- 
tator that  in  any  event  the  son's  children 
were  to  be  the  objects  of  his  bounty, — 
evinced  an  intention  that  the  shares  which 
the  children  were  to  take  should  be  vested 
interests  upon  the  death  of  the  testator. 

In  Butler  v.  Butler,  3  Barb.  Ch.  304, 
where  testator  gave  a  share  of  his  estate 
in  trust  to  invest  and  pay  over  to  a  grand- 
daughter the  income  of  the  same  semian- 
nually "until  her  eldest  child  shall  arrive 
at  the  age  of  twenty-one  years,  and  at  that 
period  to  divide  the  same  as  it  may  exist 
uto  as  many  shares  as  there  may  then  exist 
children  of  the  said  [granddaughter],  and 
to  pay  over  to  each  child  his  or  her  share 
on  arriving  at  the  lawful  age  of  twenty-one 
years,"  the  remainder  to  the  children  was 
held  contingent. 

q.  Where  there  is  a  direction  to  divide 
when  the  youngest,  or  all,  of  a  class 
shall  attain  a  certain  age. 

Instances  in  which  the  gift  has  been  held 
vested. 

In  Milroy  v.  Milroy,  14  Sim.  48,  where 
testator  gave  his  real  and  residuary  per- 
sonal estate  in  trust  for  his  daughter  for. 
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life,  "and  from  and  immediately  after  the 
decease  of  my  said  daughter  in  trust  to 
pay  the  interest  of  such  residue,  and  rents 
and  profits,  for  and  towards  the  mainte- 
nance and  education  of  all  and  every  such 
child  or  children  as  she  shall  or  may  leave 
at  her  decease,  during  his,  her,  or  their 
minority;  and  when  and  as  soon  as  the 
youngest  of  the  child  or  children  shall 
have  attained  the  age  of  twenty-five  years, 
upon  trust  to  pay,  assign,  and  transfer  the 
dividends  and  interest  of  all  such  residue 
and  rents,  together  with  the  principal 
money,  .  .  .  the  same  to  be  divided 
equally  between  them,  share  and  share 
alike;"  further  providing  that  in  case  any 
of  the  daughter's  children  should  die  leav- 
ing a  child  or  children  who  should  live  to 
attain  the  age  of  twenty-one,  the  share  of 
such  child  should  be  paid  and  assigned  to 
his  or  their  offspring,  and  in  case  the 
daughter  should  leave  no  child  or  children, 
or  they  should  die  under  age  and  unmarried, 
then  upon  trust  to  divide  among  testator's 
next  of  kin, — it  was  held  that  as  it  was  ap- 
parent upon  a  reading  of  the  instrument 
that  the  testator  did  not  qiean  that  any- 
thing should  go  over  to  the  ultimate  takers 
unless  his  daughter  should  leave  no  child 
or  children,  or  they  should  die  under  age 
and  unmarried,  the  daughter's  children 
upon  their  mother's  death  took  absolute 
vested  interests. 

In  Parkin  v.  Knight,  15  Sim.  83,  where 
testator  gave  all  the  residue  and  remainder 
of  his  property,  which  consisted  of  realty 
as  well  as  personalty,  in  trust  to  his  brother 
Ephraim  to  assist  him  to  bring  up,-  edu- 
cate, and  provide  for  the  children  of  the 
testator's  late  brother  James,  adding: 
"When  my  youngest  nephew  attains  his  age 
of  twenty-one  years,  it  is  my  will  that 
all  my  property  be  equally  divided  amongst 
my  nephews,  or  their  lawful  issue,  share 
and  share  alike;  the  division,  however,  is 
not  to  take  place,  although  my  youngest 
nephew  may  have  attained  the  age  of  twen- 
ty-one years,  until  the  decease  of"  testa- 
tor's wife,  sisters,  and  brother  Ephriam, — 
it  was  held  that  there  was  no  substantial 
distinction  between  this  and  Boraston's 
Case,  3  Coke,  19  (set  forth  in  VIII.  i, 
supra),  and  that  the  nephews  therefore 
took  vested  interests  subject  to  the  trust 
during  their  minority. 

In  Ke  Smith,  20  Beav.  197,  where  testator 
gave  a  legacy  to  trustees  for  the  mainte- 
nance of  his  two  children  during  their 
minority,  "and  when  and  so  soon  as  the 
youngest  of  my  said  two  children  shall  have 
been  born  twenty-one  years,  I  direct  my  said 
trustees  or  the  survivor  of  them  .  .  . 
to  pay  and  divide  the  whole  of  the  said 
principal  of  £3,000  equally  between  thorn 
my  said  two  children,  share  and  share  alike, 
if  they  shall  then  both  be  living;  but  if 
either  of  them  shall  be  then  dead  I  then 
give  and  bequeath  the  moiety  of  such  de- 
ceased child"  to  other  persons, — it  was  held 
that  the  gift  of  maintenance  had  the  effect 
to  vest  the  legacy,  which,  however,  was 
liable  to  be  devested  in  case  either  child 
L.R.A,1916C. 


died     before    becoming     entitled     to    pay- 
ment. 

In  Maddison  v.  Chapman,  4  Kay  &  J. 
709,  where  the  testator  directed  that  when 
the  younger  of  hia  two  daughters  had  at- 
tained twenty-one,  his  real  and  persmal  es- 
tate and  effects  should  be  divided  into  three 
equal  parts,  one  part  to  be  for  his  wife, 
and  one  for  each  daughter;  at  his  wife's 
decease  her  share  to  be  equally  divided  be- 
tween his  two  daughters;  and  that  if  either 
of  them  should  die  before  a  division  of  the 
property  should  have  been  made,  and  hav- 
ing no  issue,  then  the  part  of  the  deceased 
should  be  given  to  her  surviving  sister, — 
the  Vice  Chancellor,  although  deeming  it 
unnecessary  to  decide  the  question,  ex- 
pressed the  opinion  that  the  interests  were 
vested  in  the  daughters.  And  the  will  again 
coming  before  him  in  1  Johns,  (c  H.  470,  he 
said  that  the  more  he  had  considered  it  the 
more  he  was  confirmed  in  the  opinion  that 
the  daughters  took  vested  interests,  sub- 
ject to  be  devested  1^  the  survivorship 
clause. 

In  Leeming  v.  Sherratt,  2  Hare,  14,  tes- 
tator bequeathed  and  devised  to  hia  execu- 
tors his  freehold  property  and  also  all  the 
residue  of  his  personal  estate  upon  truat 
to  sell  and  dispose  of  the  freehold,  and  to 
collect  and  get  in  the  personalty,  "and  to 
pay  and  divide  the  money  arising  there- 
from, so  soon  as  my  youngest  child  shall 
attain  the  age  of  twenty-one,  unto  and 
equally  amongst  my  children,  share  and 
share  alike;  .  .  .  and  in  case  of  the 
death  of  any  of  my  children  leaving  lawful 
issue,  I  direct  and  give  to  such  issue  the 
part  or  share  the  parent  so  dying  would 
have  been  entitled  to  have."  It  was  held  by 
Sir  James  Wigram,  V.  C,  that  the  interests 
taken  by  the  children  were  not  contingent 
upon  their  surviving  until  the  youngest 
should  attain  twenty-one.  It  was  said: 
"The  persons  to  whom  the  residue  is  given 
are  all  the  testator's  children  as  tenants  in 
common;  and  the  clause  which  afterwards 
substitutes  the  issue  of  a  deceased  child  for 
the  parent  dying  leaving  lawful  issue, 
shows,  or  strongly  tends  to  show,  that  the 
persons  to  whom,  in  the  first  instance,  the 
residue  was  given,  meant  all  the  testator's 
children  who  should  survive  him,  and  not 
all  those  only  who  should  be  living  when 
the  youngest  should  attain  twenty-one. 
Then  the  residue  is  given  to  trustees.  For 
whom  are  they  trustees?  Obviously  for  all 
the  children  of  the  testator  who  should 
survive  him,  except  so  far  as  he  should 
otherwise  direct.  Of  what  are  they  trus- 
tees? The  income  of  the  property  between 
the  death  of  the  testator  and  the  time  of 
dividing  the  residue  would  accumulate  for 
the  benefit  of  those  to  whom  the  residue 
in  terms  is  eventually  given.  The  trustees, 
therefore,  are  trustees  of  the  residue,  and 
of  the  interim  profits  tliereof,  for  all  the 
testator's  children  (except  so  far  as  he  has 
afterwards  substituted  others  for  those 
children)  upon  the  happening  of  an  event 
which  in  fact  has  happened,  namely,  the 
youngest      child      attaining      twenty-oae. 
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Again,  the  testator  directs  that,  in  ease 
any  of  hia  children,  dies  leaving  lawful  is- 
sue, that  issue  shall  take  'the  part  or  share 
the  parent  so  dying  would  have  been  en- 
titled to  have.'  The  words  'would  have 
been  entitled  to  have'  were  relied  uprni  in 
argument  as  showing  that  the  testator  him- 
self supposed  the  parent  spoken  of  to  have 
lost  his  share  in  the  residue  in  the  event 
he  provides  for.  But  I  do  not  think  those 
words  are  so  full  of  meaning  as  that  argu- 
ment supposes.  I  think  the  clause  is 
nothing  more  than  the  common  clause  of 
substitution  of  one  legatee  for  another  in 
the  event  spoken  of.  The  substitution  is 
not  general.  It  is  confined  to  the  case  of 
a  child  of  the  testator  dying  leaving  law- 
full  issue,  and  does  not  ezt^d  to  the  case 
which  has  happened,  of  the  child  of  the 
testator  dying  not  leaving  lawful  issue.  If 
the  will  had,  not  contained  the  clause  of 
substitution,  and  one  or  more  of  the  testa- 
tor's children  had  died  leaving  lawful  issue 
before  the  youngest  attained  twenty-one, 
the  argument  in  favor  of  the  legacy  being 
transmissible  would  have  been  irresistible; 
and,  if  the  bequest  of  the  residue  would,  in 
the  absence  of  the  clause  of  substitution, 
have  given  to  John  an  interest  transmissible 
to  his  representatives,  I  do  not  understand 
why  the  clause  of  substitution  can  alter 
the  construction  of  the  will  in  a  oaae  to 
which  that  clause  will  not  apply.  The  cir- 
cumstances which,  in  cases  of  residuary 
gifts,  the  court  has  relied  upon  for  pre- 
venting an  intestacy,  as  in  Booth  v.  Booth, 
4  Ves.  Jr.  399,  4  Revised  Rep.  235,  and  in 
Love  T.  L'Estrange,  5  Bro.  P.  C.  59,  were 
certain^  not  stronger  than  occur  in  this 
case.  .  .  .  There  is  nothing  of  improb- 
ability in  the  supposition  that  the  testator 
intended  his  children  to  take  absolute  in- 
terests in  the  residue,  except  in  the  event 
of  their  dying  leaving  issue  before  the 
period  of  division.  If  there  is  any  case 
which  decides,  as  an  abstract  proposition, 
that  a  gift  of  a  residue  to  a  testator's  chil- 
dren, upon  an  event  which  afterwards  hap- 
pens, does  not  confer  upon  those  children 
an  interest  transmissible  to  their  repre- 
sentatives, merely  because  they  die  before 
the  event  happens,  I  am  satisfied  that  case 
must  be  at  variance  with  other  authorities. 
In  Murphy  v.  Murphy,  20  Grant,  Ch.  (U. 
C.)  575,  testator  devised  his  estate  to  trus- 
tees for  the  payment  of  debts  and  legacies, 
and  after  payment  thereof  to  invest  the 
residue,  and  therefrom  to  pay  to  his  wife 
certain  specified  sums  for  the  maintenance 
of  each  child,  and  to  invest  any  residue 
of  income  and  accumulate  it  and  stand  pos- 
sessed thereof,  with  power  to  give  to  each 
child  on  attaining  twenty-one  a  sum  of 
$1,000.  When  the  youngest  child  should 
attain  the  age  of  twenty-one  years,  the  trus- 
tees were  to  retain  a  sufficient  sum  of  money 
to  yield  a  specified  income  to  be  paid  to 
his  wife  for  life,  adding:  "And  all  the  rest 
and  residue  of  my  real  and  personal  estate 
which  shall  remain  after  retaining  the 
last-mentioned  sum  shall  be  divided  equally 
among  all  my  children,  share  and  share 
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alike;  and  also  that  the  said  sum  above 
directed  to  be  invested  for  the  benefit  of 
my  wife  shall,  after  her  death,  be  likewise 
equally  divided  among  my  children."  He 
also  substituted  the  issue  of  any  child  dying 
before  the  said  distribution.  It  was  held, 
following  Leeming  v.  Sherratt,  2  Hare,  14, 
11  L.  J.  Ch.  N.  S.  423,  6  Jur.  683,  that  the 
attainment  of  twenty-one  was  a  condition 
precedent  to  vesting.  The  same  will  com- 
ing again  before  the  court  in  Murphy  v. 
Mason,  22  Grant,  Ch.  (U.  0.)  405,  the  de- 
cision that  the  children  took  vested  inter- 
ests on  attaining  twenty-one  was  concurred 
in,  but  it  was  further  held  that  these  were 
subject  to  be  devested  on  dying  leaving  a 
family  before  the  youngest  should  attain 
twenty-one. 

In  Butler  v.  Butler,  29  N.  S.  146,  where 
testator  directed  his  residuary  estate  to 
be  held  and  invested  by  his  executors  and 
trustees  until  his  youngest  surviving  child 
should  attain  the  full  age  of  twenty-one 
years,  ''and  thereupon  to  divide  such  residue 
and  its  accumulations  and  unapplied  in- 
come, if  any,  share  and  share  alike,  be- 
tween and  amongst  those  of  my  children 
next  hereinafter  named  [names]  and  the  is- 
sue of  any  one  or  more  of  my  said  children 
last  above  named  who  my  have  died  before 
such  division  or  distribution  is  actually 
made  by  my  executors  and  trustees,  such 
issue  to  take  the  place  of  their  deceased 
parents  respectively,  and  to  take  equally 
amongst  them  the  share  such  respective 
parent,  if  living,  would  have  taken  here- 
under,"— it  was  held  that  the  interests  of 
the  children  vested  immediately,  subject  to 
be  devested  by  death  leaving  issue  before 
the  time  of  distribution. 

In  McLeod  v.  McDonnel,  6  Ala.  236, 
where  a  testator  leaving  a  wife  and  five 
minor  children  directed  that  all  his  prop- 
erty should  be  kept  together  "till  my  young- 
est child  may  have  arrived  at  lawful  age, 
at  which  time  all  the  above  property,  with 
its  increase  from  now  on  to  the  time  of  my 
youngest  child  arriving  at  lawful  age,  to 
be  equally  divided  among  all  my  lawful 
beirs,^'  it  was  held  that  although  no  ex- 
press provision  was  made  for  the  support 
of  his  wife  or  children,  the  inference  was 
plain  that  the  property  was  to  be  kept  to- 
gether for  such  purpose,  and  that  the  dis- 
tributees took  an  immediate  vested  inter- 
est. 

In  High  ▼.  Worley,  32  Ala.  709,  where 
testator  directed  certain  property  to  be  held 
by  his  executor  for  the  use  and  support  of 
his  wife  and  children  until  his  daughter 
sliould  arrive  at  the  age  of  sixteen  years, 
then  to  be  sold  and  the  proceeds  equally  di- 
vided between  his  wife  and  children,  it  was 
held  that  as  there  was  nothii^  in  the  will 
to  show  that  time  was  made  the  substance 
of  the  gift,  and  none  of  the  words  are 
found  tlierein  which  are  usually  understood 
as  expressing  contingency,  the  legacies  were 
vested.  , 

In  Foster  v.  Holland,  56  Ala.  474,  tes- 
tator directed  bis  executor  to  carry  on  hia 
farms  until  his  grandchildren  should  mar- 
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ry  or  come  to  the  age  of  twenty-one  years, 
"when  an  equal  division  of  all  my  estate 
shall  then  be  made  between  them  or  the 
survivors."  He  further  directed  that  the 
income  from  the  farms  should  be  used  for 
their  support  and  education,  and  the  sum  so 
expended  charged  to  each  distributee  on 
final  division  between  them.  It  was  held 
that  an  expression  in  the  will  of  a  purpose 
to  make  all  his  grandchildren  equal  in 
respect  to  advancements  to  their  parents, 
the  appropriation  of  the  income  to  the  use 
of  the  beneficiary  during  minority,  and  the 
fact  that  the  will  contained  no  residuary 
clause  and  no  bequest  over,  although  it  pur- 
ported to  dispose  of  his  entire  estate, 
showed  a  purpose  that  the  legacies  should 
vest  at  the  death  of  testator,  enjoyment 
only  having  been  postponed. 

In  McArthur  v.  Scott,  113  U.  S.  340,  28 
L.  ed.  1015,  5  Sup.  Ct.  Rep.  652,  where  tes- 
tator devised  lands  and  personal  property 
to  his  executors  in  trust,  and  directed  that 
the  income,  until  his  youngest  grandchild 
who  might  live  to  be  twenty-one  years  of 
age  should  arrive  at  that  age,  should  be  di- 
vided equally  among  the  testator's  children 
or  the  issue  of  any  child  dying,  and  among 
the  grandchildren  also  as  they  successive- 
ly came  of  age;  that  "after  the  decease  of 
all  my  children  and  when  and  soon  as  the 
youngest  grandchild  shall  arrive  at  the 
age  of'  twenty-one  years,"  the  lands  should 
be  "inherited  and  equally  divided  between 
my  grandchildren  per  capita"  in  fee,  and 
that  in  like  manner  the  personal  property 
should  be  similarly  divided,  the  children 
of  any  deceased  grandchild  to  receive  per 
stirpes  the  share  which  their  parent  would 
have  been  entitled  to  if  living, — it  was  held 
that  in  view  of  the  scheme  of  the  will 
and  the  terms  in  which  it  was  expressed, 
the  grandchildren  took  vested  remainders, 
opening  to  let  in  those  born  after  the  tes- 
tator's death,  and  subject  to  be  devested 
only  as  to  any  grandchild  who  died  before 
the  expiration  of  the  particular  estate,  leav- 
ing issue,  by  an  executory  devise  over  to 
such  issue. 

In  Eamshaw  v.  Daly,  1  App.  D.  C.  218, 
it  was  held  that  under  a  will  by  which  the 
testator's  widow  took  a  life  estate  subject 
to  termination  by  marriage  or  by  the  ar- 
rival at  lawful  age  of  the  youngest  child, 
and  which  contained  a°  direction  that  after 
the  lawful  age  of  the  youngest  child  testa- 
tor's property  should  be  sold  and  the  pro- 
ceeds thereof  divided  equally  between  his 
children,  the  children  took  a  vested  interest 
upon  the  death  of  the  testator,  full  enjoy- 
ment of  which  was  postponed  until  the  ma- 
jority of  the  youngest. 

In  Everett  v.  Mount,  22  6a.  323,  testator, 
after  providing  for  his  wife,  directed  that 
the  balance  of  his  property  should  remain 
together  until  his  youngest  child  should 
come  of  age,  "each  one  to  be  clothed  iind 
educated  out  of  my  estate  equal  with  my 
other  children,  and  my  estate  to  pay  them 
$1,000  as  they  come  of  age,  and  when  my 
youngest  child  comes  of  age  I  wish  an  equal 
division  of  the  balance  of  my  property."  It 
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was  held  that  there  was  nothing  in  th« 
whole  plan  of  the  will  which  manifested  an 
intention  that  the  property  should  not  vest, 
and  that  it  would  be  inconsistent  with  prin- 
ciple to  hold  that  the  property  did  not  vest 
in  those  for  whose  exclusive  use  it  was  to 
be  kept  together,  and  for  which  reason  alone 
the  division  was  postponed  until  the  young- 
est child  became  of  age.  The  court  further 
relied  on  the  circumstance  that  the  inter- 
mediate interest  was  directed  to  be  applied 
to  the  clothing  and  education  of  those  of 
the  testator's  children  who  had  not  attained 
the  age  of  twenty-one  years. 

In  Hempstead  v.  Dickson,  20  III.  193,  71 
Am.  Dec.  260,  it  was  held  that  under  a. 
devise  of  land  to  trustees  to  have  and  to 
hold  until  the  youngest  child  of  testator 
should  attain  a  certain  age,  in  trust  for 
all  testator's  surviving  children,  Uieir  heirs 
and  assigns,  as  tenants  in  common,  such 
children  took  vested  remainders. 

In  Shafer  v.  Tereso,  133  Iowa,  342,  110 
N,  W.  846,  where  testator  gave  to  his  wife 
for  her  support  and  maintenance  during 
the  minority  of  their  youngest  child  his  'en- 
tire residuary  estate,  and  further  provided 
that  at  the  time  the  youngest  child  should 
attain  majority  the  wife  should  have  a 
third  thereof  during  the  remainder  of  her 
life,  and  that  the  remaining  two  thirds 
"shall  be  divided  between  my  five  sons  and 
six  daughters,"  it  was  held  that  if  the  will 
were  that  the  remaindermen  should  not  take 
until  the  youngest  child  became  of  age, 
there  might  be  ground  for  contending  that 
the  devise  was  a  contingent  one,  but  as 
there  was  no  uncertainty  as  to  the  persons 
who  were  to  take,  or  the  event  upon  whi<^ 
they  should  take,  the  remainder  was  a  vest- 
ed one. 

In  Hocker  v.  Gentry,  3  Met.  (Ky.)  48S, 
testator  devised  to  the  children  of  a  de- 
ceased son  a  certain  farm,  which  he  di- 
rected to  be  kept,  used,  and  cultivated  for 
the  maintenance  and  support  of  said  chil- 
dren "until  the  youngest  attains  the  age 
of  twenty-one  years;  then  said  land  is  to 
be  sold  and  the  proceeds  equally  divided 
among  said  children."  He  likewise  devised 
to  them  certain  slaves,  to  be  hired  out  until 
the  youngest  of  said  children  should  attain 
the  age  of  twenty-one,  when  the  executor 
was  to  sell  said  slaves  and  divide  the  pro- 
ceeds equally  among  the  children.  It  was 
held  that  as  testator  gave  the  children 
the  intermediate  use  of  the  land,  and,  by 
implication,  the  benefit  of  the  hire  of  the 
slaves,  until  the  youngest  should  attain 
the  age  of  twenty-one,  they  took  vested  in- 

In  Dickison  v.  Ogden,  80  Ky.  162,  12  S. 
W.  101,  where  testator  gave  his  residuary 
estate  in  trust  for  the  benefit  of  his  daugh- 
ter and  her  children,  the  daughter  to  be 
permitted  to  have  possession  and  enjoy  the 
property  during  her  natural  life,  and  on  the 
arrival  at  age  or  marriage  of  tlie  youngest 
of  the  daughter's  children,  then  to  divide 
the  estate  into  as  many  shares  as  there 
should  be  children  of  the  daughter  then 
living  and  children    deceased    leaving    de- 
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Bcendants  then  klire,  and  to  eonvty  one 
share  to  each,  the  children  of  a  deceased 
child  taking  what  their  parent  would  have 
taken,  it  was  held  that  the  plain  intention 
was  to  vest  the  daughter  with  an  estate  for 
life,  remainder  to  her  children,  subject  to 
be  devested  by  their  death  before  the  hap- 
pening of  the  event  designated  for  the  di- 
vision of  the  property. 

In  Meyer  v.  Eisler,  2g  Md.  28,  where  tes- 
tator gave  his  residuary  estate  in  trust  to 
pay  a  share  of  the  net  income  thereof  to 
his  wife,  and  to  reinvest  the  balance  from 
year  to  year  until  the  end  of  twenty  years 
from  and  after  his  death,  or  until  his 
youngest  child  should  arrive  at  the  age  of 
twenty  years,  when  the  whole  should  be 
divided  among  his  wife,  if  living,  and  his 
children,  the  tosue  of  any  deceasM  child  to 
receive  the  share  or  proportion  to  which 
their  parent  would  have  been  entitled,  it 
was  held  that  there  was  nothing  on  the 
face  of  the  will  to  indicate  the  intention 
of  the  testator  to  postpone  the  vesting  of 
the  oitate  until  the  happening  of  the  event 
named. 

In  Plaenker  v.  Smith,  95  Md.  389,  52 
Atl.  606,  testator  gave  his  residuary  estate 
in  trust  annually  to  pay  out  of  the  income 
thereof  a  speciiied  sum,  or  so  much  thereof 
as  might  be  necessary  to  the  widow,  to  be 
applied  by  her,  as  guardian,  to  the  support 
and  maintenance  of  their  children  until  the 
youngest  should  have  attained  the  age  of 
twenty ;one  years;  from  and  after  which 
time  the  widow  was  given  an  annuity,  the 
trustee  being  directed  to  set  aside  sufficient 
property  for  that  purpose;  and  as  to  the 
remainder  of  the  residuary  estate,  including 
any  unexpended  balance  left  over  from  the 
sums  of  money  set  apart  for  the  mainten- 
ance, support,  and  education  of  the  chil- 
dren, testator  directed  that  it  should  be 
equally  divided  among  the  children  "who 
may  be  living  at  the  time  of  my  death, 
their  heirs  and  assigns,  share  and  share 
alike,"  the  issue  of  any  child  dying  during 
testator's  lifetime  being  substituted  for  the 
parent.  It  was  held  that  the  will,  mani- 
fested an  intentitMi  that  the  children  should 
take  vested  interests  in  their  respective 
shares  of  residue  at  the  death  of  the  testa- 
tor, notwithstanding  the  fact  that  the  legal 
estate  therein  was  held  by  the  trustee  for 
their  benefit  during  their  minority. 

In  Collier's  Win,  40  Mo.  287,  testator 
gave  his  residuary  estate  in  trust  to  man- 
age and  control,  directing  his  trustees  to 
educate  and  care  for  his  children,  the  ex- 
pense to  be  treated  as  part  of  the  expenses 
of  the  estate,  and  further  empowering  the 
trustees  in  their  discretion  to  make  ad- 
vancements to  any  child  upon  becoming  of 
age  or  marrying,  adding:  "And  when  my 
said  son  Dwight  shall  attain  the  age  of 
twenty-one  years  I  wish  and  require  my 
said  executors  and  trustees  immediately  to 
settle  up  my  estate,  and  divide  the  same 
out  among  my  said  children  as  hereinafter 
mentioned,  as  far  as  it  may  be  practicable." 
He  expressed  the  wish  that  each  child 
should^ receive  an  equal  share,  but  gave  the 
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trustees  power  to  discriminate  between 
them  in  case  of  "providential  visitation  or 
unseen  casualties  or  their  own  bad  con- 
duct." It  was  held  that  a«  a  fair  and 
natural  eoastruction  of  the  will  showed 
that  the  children  took  by  rirtoe  of  the  will, 
and  not .  by  appointment  nnder  the  power 
conferred  upon  the  trustees,  the  gift  to 
whom  was  regarded  as  being  for  the  benefit 
of  the  children  only;  and  as  the  postpone- 
ment of  the  division  seemed  more  for  tiie 
benefit  and  convenience  of  the  estate  than 
for  any  considerations  personal  to  the  heirs 
and  devisees;  and  as  there  was  no  devise 
over  of  the  respective  interests  showing  any 
purpose  in  the  testator  that  the  devisees 
should  not  receive  their  shares  at  all 
events,  so  that  if  any  of  the  devisees  died 
before  Dw^ht  attained  the  age  of  twenty- 
one,  leaving  children,  those  children  would 
be  wholly  unpTovided  for, — the  interests  of 
the  children  vested  at  the  testator's  death.' 

In  Post  V.  Herbert,  27  N.  J.  Eq.  540 
(affirming  26  N.  J.  E(].  278),  testator  de- 
vised to  his  executors  in  trust  for  the  use 
of  the  husband  of  a  deceased  daughter  a 
certain  farm,  he  to  have  and  enjoy  the  pos- 
session and  the  rents,  issues,  and  profits 
thereof  until  the  youngest  diild  of  such 
daughter  should  attain  the  age  of  twenty- 
one.  Accompanying  this  trust  was  a  -power 
in  the  trustees,  dependent  on  the  written 
assent  of  the  oestuig  que  trusts,  to  sell  the 
land,  putting  the  proceeds  to  the  same  use 
during  the  same  interval.  Testator  fur- 
ther provided  "after  the  said  youngest 
child  attains  the  age  of  twenty-one  years, 
I  order  and  direct  my  executors  to  sell  the 
said  tract  of  land  at  public  sale  (if  the 
same  is  not  already  sold  as  above  direct- 
ed), and  the  net  proceeds  of  said  sale  or 
the  said  principal  sum  invested  as  afore- 
said as  the  case  may  be,  to  be  by  them  di- 
vided between  the  children  of  my  said 
daughter  [name],  share  and  share  alike." 
It  was  held  that  though  the  only  gift  to  the 
children  was  embodied  in  the  order  that  it 
be  divided  among  them  upon  the  future 
event  of  the  youngest  child  reaching  twenty- 
one,  which  disposition  standing  oy  itself 
would  leave  the  legacy  contingent,  yet  as 
tiie  eldest  of  the  children  was  over  twenty- 
one  when  the  testator  died,  so  that  the 
coming  of  age  of  the  youngest  was,  as  to 
tile  class,  a  disconisected  evmt  which  would 
not  confer  a  personal  qualification  Upon 
them  as  individual  l^atees,  and  as  the 
purpose  of  the  testator  in  deferring  the  pay- 
ment to  the  children  of  these  legacies  until 
the  youngest  should  come  of  age  was  to 
keep  the  family  together  and  provide  a 
home  for  all  the  children  until  the  period 
of  distribution,  the  case  was  one  of  a  post- 
ponement of  payment  in  order  to  vest  an 
intermediate  interest,  the  legal  consequence 
of  which  was  to  convert  the  direction  to 
divide  at  a  future  time  into  an  immediate 
gift  that  vested  at  the  death  of  the  testa- 
tor. 

In  Parker  v.  Glover,  42  N.  J.  Eq.  5fi«, 
9  Atl.  217,  where  testator  directed  his 
residuary    estate    to    be    converted    into 
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money,  and  a  share  thereof  held  in  trust 
to  pay  over  the  income  to  a  daughter  for 
life,  and  after  her  decease  to  pay  over  such 
income  to  her  children  or  for  their  use 
and  benefit,  at  the  discretion  of  the  trustee, 
until  the  youngest  should  come  of  age,  when 
the  principal  was  to  be  divided  among 
them,  share  and  share  alike,  it  was  held 
that  the  gift  in  remainder  vested  at  the 
same  time  as  the  life  interest,  at  the  death 
of  the  testator. 

In  Dawson  v.  Schaefer,  62  N.  J.  £q.  341, 
30  Atl.  91,  it  was  held  that  under  a  will 
by  which  testator  gave  all  his  property  to 
his  six  ebildren  by  name,  share  and  share 
alike,  expressing  his  devise  to  be  subject 
to .  these  -  provisions :  "It  is  my  will,  and  I 
order  and  direct,  that  no  part  of  my  real 
property  shall  be  sold  until  my  youngest 
child  .  .  .  shall  arrive  at  the  age  of 
twenty-one  years.  .  .  .  And  when  my 
youngest  chUd  living  shall  have  arrived  at 
the  age  of  twenty-one  jeaxt,  then  they 
shall  have  absolute  control  of  said  prop- 
erty to  do  with  and  dispose  of  as  best  to 
them  seems  fit  and  proper.  If  any  of  my 
children  shall  die  leaving  heir  or  heirs,  then 
auch  heir  or  heirs  shall  receive  the  same 
proportion  as  the  parent  of  such  heirs  or 
heirs  would  have  received;  that  is  the  par- 
ent's undivided  part," — the  estate  given  by 
the  testator  to  his  children  vested  in  them 
at  his  death,  the  postponement  being  merely 
of  enjoyment  for  a  purpose  beneficial  to 
his  family,  subject,  however,  to  be  devest- 
ed by  death  before  the  youngest  living  child 
of  the  testator  should  become  of  age  liv- 
ing a  child  or  children. 

In  Torrey  v.  Shaw,  3  Edw.  Ch.  366,  tes- 
tator devised  his  residuary  estate  to  his 
executors  in  trust  for  the  use  of  his  daugh- 
ter during  her  natural  life,  and  upon  fur- 
ther trust  after  the  decease  of  his  said 
daughter  for  all  her  children  equally  and 
their  heirs,  executors,  and  administrators 
forever,  when  the  youngest  of  the  said  chil- 
dren should  come  of  age;  while  the  rents, 
income,  and  profits  thereof  until  that  period 
were  to  be  applied  at  the  discretion  of  the 
executors  to  the  education  and  maintenance 
of  the  said  children.  He  further  provided 
that  if  any  of  his  said  daughter's  childroi 
should  die  before  her,  leaving  issue,  the  lat- 
ter should  take  its  parent's  share;  and  that 
the  executors  might,  before  the  youngest 
of  said  children  came  of  age,  advance  to 
any  of  them  any  part  of  their  respective 
shares  of  the  estate  if  it  should  be  thought 
necessary  for  .their  advancement  in  life. 
It  was  held  that  in  view  of  the  peculiar 
phraseology  of  the  will  and  the  general  de- 
sign and  plan  of  it,  time  was  not  annexed 
to  the  substance  of  the  ^ift,  but  to  its  en- 
joyment, so  that  the  children  took  vested 
interests  at  the  death  of  the  testator,  lia- 
ble to  be  devested  by  the  happening  of 
either  of  the  events  provided  for  in  the 
will. 

In  Goebel  v.  Wolf,  113  N.  Y.  405,  10  Am. 
St.  Rep.  464,  21  N.  E.  388,  testator  gave 
his  residuary  estate  in  trust  to  pay  over 
one  half  of  the  net  rente  and  income  of 
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the  real  estate  to  testator's  wife  for  the 
support  and  maintenance  of  herself  and 
minor  children;  and  upon  the  further  trust 
to  apply  the  remaining  one  half  to  the  ex- 
tinguishment of  mortgages  upon  the  real 
estate,  and  after  the  payment  of  all  mort- 
gages to  invest  the  said  one  half  for  the 
benefit  of  testator's  children;  and  upon  the 
further  trust  to  carry  on  testator's  busi- 
ness until  bis  youngest  child  should  arrive 
at  the  age  lof  twenly-one  years,  with  dis- 
cretionary power  to  sell  and  discontinue 
the  business  at  any  time,  and  to  invest  the 
net  profits  and  income  for  the  benefit  oi 
testator's  children;  and  upon  the  further 
trust  to  convert  other  personalty  into  money 
and  invest  for  the  benefit  of  testator's  chil- 
dren; and  upon  the  further  trust  to  pay 
and  advance  to  each  of  such  children  "as 
they  respectively  arrive  at  the  age  of  twenty- 
one  years,  or  as  they  respectively  marry," 
the  sum  of  $3,000;  and  upon  the  further 
trust  immediately  upon  the  arrival  of  the 
youngest  child  at  the  age  of  twenty-one 
years,  in  case  testator's  wife  should  not  be 
then  living,  to  divide  the  entire  estate 
among  the  children,  share  and  share  alike, 
after  deducting  all  advances  made  as  above 
provided,  but  should  testator's  wife  be  liv- 
ing at  that  time,  then  to  defer  the  division 
until  after  her  death.  It  was  held  that 
although  there  was  in  the  will  no  gift  in 
terms  to  the  testator's  children,  except  in 
the  clause  providing  for  a  division  of  his 
estate  among  them  on  the  termination  of 
the  trust,  yet  in  view  of  the  fact  that  there 
was  nothing  on  the  face  of  the  will  to  indi- 
cate that  the  testator  contemplated  the 
death  of  any  of  his  children  during  minor- 
ity, or  that  any  of  them  might  not  take 
the  equal  one-fourth  share  of  his  estate  on 
the  final  division,  and  that  there  was  good 
reason  for  postponing  enjoyment  in  order 
to  accomplish  testator's  purpose  to  provide 
an  income  for  the  support  and  maintenance 
of  the  widow  and  minor  children  and  to  pay 
ofT  the  mortgages;  and  in  view  of  the  pro- 
vision for  advancements  to  be  deducted 
from  the  child's  share  on  final  division,  the 
will  manifested  an  intention  to  vest  his  ea- 
tate  at  bis  death  in  his  then  living  chil- 
dren, subject  to  the  trust  estate  in  his 
executors.  The  court  was  also  influenced 
by  the  consideration  that  this  construction 
would  prevent  the  disinheritance  of  issue 
of  any  child  who  might  marry  and  die  be- 
fore the  expiration  of  the  trust  period. 

In  Williams  v.  Conrad,  30  Barb.  524, 
where  testator,  who  had  directed  that  his 
property  be  kept  together  for  the  exclusive 
use  and  maintenance  of  his  wife  and  chil- 
dren, further  provided:  "After  my  children 
are  of  full  age,  and  after  the  death  of  my 
wife,  it  is  my  will  and  desire  that  all  my 
property  shall  be  sold  and  the  proceeds  di- 
vided among'  my  children  as  the  law  di- 
rects,"— it  was  Wd  that  the  real  estate  of 
which  the  testator  died  seised  vested  on 
his  death  in  all  his  surviving  children,  sub- 
ject to  his  devise  thereof  to  his  wife  for  the 
use  of  herself  and  of  the  children  under  age 
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and  unmarried,  and  subject  to  the  implied 
power  of  sale  given  to  the  executor. 

In  Wright  v.  Mercein,  34  Miac.  414,  69 
K.  Y.  Supp.  936,  where  testator,  after  giv- 
ing a  son  the  use  of  all  his  property  for 
life,  went  on  to  provide  that  should  such 
son  leave  lawful  issue  at  the  time  of  his 
death  the  property  should  be  divided  equal- 
ly between  sucli  issue,  share  and  share 
alike,  "when  the  youngest  child  shall  have 
reached  the  age  of  thirty  years,  and  the 
income  of  said  property  is  to  be  equally  di- 
vided between  such  issue  and  used  for  their 
support  until  such  age  shall  be  reached;" 
and  farther  provided  for  the  event  of  the 
son's  dying  without  leaving  lawful  issue, — 
it  was  held  that  the  interestB  of  the  son's 
children  vested  at  the  time  of  his  death, 
with  the  time  of  enjoyment  of  the  principal 
postponed  until  the  youngest  should  have 
arrived  at  the  age  of  thirty  years. 

In  Seitz  t.  Faversham,    141    App.    Div. 


fore  attaining  twenty-five  years  of  age,  the 
executors  might  in  their  discretion  make  an 
advancement  to  him  upon  his  share.  It  was 
held  that  the  provision  for  the  advancement 
to  the  son,  together  with  the  gift  of  the  in- 
termediate income  to  the  children,  showed 
that  it  was  testator's  intention  to  give  his 
children  immediate  vested  interests. 

In  Perry  v.  Rhodes,  6  N.  C.  (2  Murph.) 
140,  where  testator  gave  all  his  personalty, 
excepting  negroes,  to  his  wife  "till  such 
time  as  my  youngest  daughter  comes  to  be 
of  the  age  of  twenty-one  years,  and  then 
to  be  divided  equally  among''  his  wife  and 
daughters;  and  further  directed  that  his 
executors  hire  out  all  his  negroes  yearly 
till  such  time  as  his  youngest  daughter 
should  come  of  the  age  of  twenty-one  years, 
giving  the  money  arising  from  such  hire  to 
his  wife,  and  that  "at  such  time  as  my 
youngest  daughter  comes  of  the  age  of 
twenty-one  years  all  my  said  negroes  and 


003,  126  N.  Y.  Supp.  801  (judgment  modi- 1  their  increase  be  equally  divided  among" 
fied  on  other  grounds  in  205  K.  Y.  197 ) ,  j  his  wife  and  daughters,  "to  them,  their 
where  testatrix  gave  and  devised  to  the  is-  heirs  and  assigns  forever," — it  was  held 
sue  of  a  niece  certain  real  estate,  "to  have  |  that  as  the  division  of  the  property  amongst 
and  to  hold  the  same  in  equal  shares  as  ,  the  wife  and  children  was  not  annexed  to 
joint  tenants,  and  not  as  tenants  in  com- 1  the  substance  of  the  legacy,    but    to    the 


mon,  when  the  youngest  of  such  issue  at- 
tains the  age  of  twenty-one  years,  the  net 
income  ...  to  be  applied  to  their  use 
in  equal  shares  in  the  meantime,"  adding: 
"In  the  event  of  the  death  of  any  such  is- 
sue before  the  youngest  survivor  shall  at- 
tain the  age  of  twenty-one  years,  then  I 
give  the  share  of  the  one  so  dying  to  the 
survivors  of  such  issue," — it  was  held  that 
the  devise  to  each  child  was  vested  as  it 
was  in  being  or  as  it  came  into  being. 

In  Rauchfuss  v.  Rauchfuss,  2  Dem.  271, 
where  testator  directed  that  upon  the  com- 
ing of  age  of  his  youngest  child  all  his  real 
estate  should  be  sold  and  the  proceeds  there- 
of divided  equally  between  all  his  children, 
further  providing  for  the  division  among 
his  children  of  the  rents  of  the  real  prop- 
erty during  the  youngest  child's  minority, 
it  was  held  that  the  rights  of  the  children 
Tested  at  the  time  of  testator's  death. 

In  Re  Meikle,  2  Connoly,  07,  20  N.  Y. 
Supp.  88,  testator  gave  the  residue  of  bis 
estate  to  his  executors  in  trust  to  pay  over 
to  hi^  wife  a  third  of  the  net  income,  to 
pay  out  of  the  remaining  income  a  mort- 
gage, and  to  pay  over,  distribute,  and  di- 
vide the  rest  of  the  income  to  and  among 
his  children,  share  and  share  alike;  and 
in  case  of  the  death  of  any  of  them  leaving 
issue,  he  directed  that  the  issue  should  take 
and  receive  the  share  the  parent  would  have 
received  if  living.  He  further  provided 
that  on  his  youngest  child  attaining  the  age 
of  twenty-live  years,  if  his  wife  should 
not  then  be  living,  and  in  case  she  should 
be  living  at  that  time,  then  upon  her  death, 
the  executors  should  convert  the  estate  into 
money  and  distribute  and  divide  the  pro- 
ceeds to  and  among  his  children,  share  and 
share  alike,  the  issue  of  any  deceased  child 
to  take  the  share  the  parent  would  have 
taken  if  living.  He  also  provided  that 
should  the  son  desire  to  go  into  business  be- 
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period  of  the  youngest  daughter  attaining 
the  age  of  twenty-one  years,  and  as  the  in- 
termediate interest  was  given  to  the  wife, 
doubtless  with  a  view  to  the  benefit  of  the. 
children  as  well  as  herself,  the  rights  of 
the  legatees  vested  immediately  upon  the 
testator's  death,  enjoyment  only  being  post- 
poned. The  court  was  also  influenced  by 
the  consideration  that  the  consequence  of  a 
different  construction  would  be  that  if  any 
of  the  daughters  died  leaving  children  be- 
fore the  youngest  daughter  came  of  age, 
those  childrei)  would  be  wholly  unprovided 
for. 

In  Smith  v.  Wiseman,  41  N.  C.  (6  Ired. 
Eq.)  640,  a  legacy,  to  a  daughter-in-law, 
of  a  negro  to  work  for  her  and  her  four 
children's  support  until  the  youngest  one 
should  arrive  at  the  age  of  seventeen,  then 
to  be  sold  and  the  money  to  be  equally  di- 
vided amongst  them  all,  share  and  share 
alike,  was  held  vested,  so  that  the  share 
of  a  child  dying  under  seventeen  passed  to 
her  personal  representative. 

In  Sims  v.  Smith,  59  N.  C.  (6  Jones,  Eq.) 
347,  where  a  testatrix  gave  certain  negroes 
to  her  son's  five  children,  naming  them, 
"when  the  youngest  arrives  to  lawful  age 
.  .  .  to  be  equally  divided  between  them 
and  their  heirs  forever,"  the  implication  of 
contingency  from  the  use  of  the  word 
"when"  was  held  to  be  overcome  by  the 
phrase  "equally  to  be  divided  between 
them." 

In  Sutton  V.  West,  77  N.  C.  429,  testa- 
tor by  the  third  clause  of  his  will  gave  to 
each  of  his  eight  youngest  children,  "when 
the  youngest  shall  arrive  at  the  age  of 
twelve  years,  $500  in  money."  By  the  fifth 
clause  be  provided:  "I  leqd  to  my  wife 
Teresa  and  my  seven  youngest  children 
[naming  them]  all  my  real  and  personal 
estate  with  the  understanding  that  they  are 
to  enjoy  so  much  of  the  rents    ...    as 
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may  be  necessary  for  their  support  in  com- 
mon until  tile  youngest  child  shall  arrive 
at  the  age  of  twelve  years;  and  after  the 
youngest  child  shall  have  arrived  at  said 
age,  it  is  then  my  will  and  desire  that  all 
of  the  estate  above  namfd  shall  be  sold 
and  the  proceeds  divided  equally  between 
my  wife,  if  she  should  then  be  living,  and 
all  of  my  children  or  their  legal  represen- 
tatives."* It  was  held  that  although  if  the 
clause  giving  the  .$500  legacies  stood  alone, 
the  legacy  of  each  child  would  probably  be 
considered  as  contingent  on  such  child's 
being  alive  when  the  youngest  became 
twelve  years  of  age,  yet  as  the  same  persons 
were  also  residuary  legatees,  and  as  such 
took  vested  interests,  and  as  the  language 
of  the  lifth  clause  amounted  to  a  direction 
that  the  legacies  were  "to  be  paid  when  the 
youngest  child  should  attain  twelve  years," 
such  legacies  were  vested. 

In  Linton  v.  Laycock,  S3  Ohio  St.  128, 
where  testator,  after  giving  to  his  wife  a 
farm  during  the  time  till  their  youngest 
child  should  be  twenty-one  years  of  age, 
went  on  to  provide:  "When  the  youngest 
child  is  twenty-one  years  of  age,  the  real 
estate  aforesaid  and  such  part  of  the  said 
personal  property  or  the  proceeds  thereof 
as  may  then  remain  ubconsumed  and  un- 
expended to  be  equally  divided  amongst  all 
•my  children  then  living,  or  their  heirs," — 
it  was  held  that  in  accordance  with  well- 
settled  principles  of  construction  the  words 
of  futurity  related  to  the  time  of  posses- 
sion, and  that  the  inference  drawn  from  the 
phraseology  of  the  will  was  strengthened 
by  the  fact  that  the  postponement  of  posses- 
sion was  to  let  in  an  intermediate  estate  for 
a  term  of  years  to  the  testator's  wife. 

In  Tatem  v.  Tatem,  1  Milps  (Pa.)  309, 
where  testator  gave  his  estate  to  his  wife 
during  widowhood,  "the  estate  to  be  and 
remain  undivided  until  my  youngest  child 
should  become  to  the  age  of  twenty-one 
years,"  further  providing:  "It  is  my  will 
that  all  my  children  shall  have  an  equal 
share  of  the  whole  of  my  estate  that  I  now 
possess  or  may  possess  at  my  death,  both 
real  and  personal,  at  the  time  before  men- 
tioned for  division,  and  should  any  of  my 
children  die  without  heir  lawfully  begotten, 
it  is  then  my  will  that  their  share  shall 
be  equally  divided  amongst  the  surviving 
children," — it  was  held  that  the  freehold 
in  testator's  realty  vested  immediately  on 
tiie  death  of  the  testator. 

In  Letchworth's  Appeal,  30  Pa.  176, 
where  testator  directed:  "At  and  after  the 
decease  of  my  said  wife,  and  in  case  she 
should  marry,  and  when  my  youngest  child 
shall  arrive  at  the  age  of  twenty-one  years, 
then  it  is  my  will  that  all  my  estate  shall 
be  distributed  by  my  executors,  agreeably 
to  the  intestate  laws  of  this  commonwealth ; 
provided  always,  nevertheless,  that  in  case 
all  my  said  children  shall  die,  without  leav- 
ing lawful  issue,  during  the  lifetime  of  my 
said  wife,  then,  and  in  such  ease,  I  gave,  de- 
vise, and  bequeath  to  my  said  wife  all  my 
estate," — It  was  held  that  as  the  general 
scheme .  of  the  will  was  that  the  widow 
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should  be  constituted  the  head  of  the  fam- 
ily during  her  life,  taking  the  income  of 
the  estate  for  her  support  and  for  the 
maintenance  and  education  of  the  chil- 
dren, and  being  allowed,  if  necessary,  to  en- 
croach on  the  principal  for  this  purpose: 
the  will  finally  directing  that  on  her  death, 
and  when  testator's  youngest  child  should 
be  of  age,  all  his  estate  should  be  dis- 
tributed agreeably  to  the  intestate  laws, — 
the  testator  was  not  thinking  of  devising 
away  the  estate  from  his  children  and  heirs, 
but  only  of  directing  how  it  should  be  ad- 
ministered for  the  benefit  of  the  family  so 
long  as  it  had  or  stood  in  need  of  a  head, 
and  therefore  that  the  children  took  vested 
interests  on  his  death,  the  enjoyment  only 
being  postponed  until  the  time  appointed 
bv  him. 

*In  Smith  v.  Myers,  212  Pa.  51,  61  Atl. 
573,  where  testator  devised  to  a  trustee  a 
farm  to  be  held  in  trust  until  his  grandson 
should  arrive  at  the  age  of  twenty-one 
years,  "the  said  trustee  to  assume  charge 
of  said  farm  and  divide  proceeds  equally  be- 
tween the  children  of  my  deceased  son  Wil- 
liam, and  at  the  time  my  said  grandson 
shall  arrive  at  the  age  of  twenty-one  years 
or  shall  depart  this  life,  in  that  case  the 
trust  aforesaid  shall  be  discharged,  and  aaid 
farm  become  the  property  of  the  remaining 
children  of  my  said  son  jointly  and  equal- 
ly,"— it  was  held  that  each  of  the  three 
children  of  his  deceased  son  took  a  present 
vested  interest  in  common  in  one  fourth  of 
the  farm,  with  a  remainder  in  one  third  of 
a  fourth,  contingent  on  the  grandson  dying 
I)efore  the  age  of  twenty-one. 

In  Arthurs's  Estate,  24  Pittsb.  L.  J.  N.  S. 
28,  where  testatrix  devised  realty  to  her 
executor  in  trust  to  hold,  use,  and  sell  or 
dispose  of  the  same  for  the  use  and  benefit 
in  his  discretion  of  a  son  "and  his  children 
now  born,  and  when  tlie  youngest  of  said 
children  shall  arrive  at  full  age  then  to 
distribute  the  net  proceeds  of  the  said  prop- 
erty" to  the  said  son  and  his  said  children, 
share  and  share  alike,  the  beneficiaries  were 
held  to  take  a  vested  beneficial  interest. 

In  Verner  v.  Cooper,  2  Am.  L.  J.  188  (as 
reported  in  49  Century  Dig.  title  "Wills." 
S  1169),  testatrix  gave  all  her  estate  to 
be  equally  divided  among  her  four  children, 
share  and  share  alike,  when  the  youngest 
should  arrive  at  the  age  of  twenty-one  years, 
and  in  case  one  or  more  of  the  children 
should  die  before  division  should  be  made, 
the  share  of  the  deceased  child  should  be 
equally  divided  among  survivors  of  the 
minor  children.  The  eldest  daughter  after 
arriving  at  the  age  of  twenty-one  years, 
but  during  the  minority  of  the  youngest 
daughter,  died  before  division  of  the  prop- 
erty, leaving  issue.  Held,  that  the  share 
of  the  deceased  daughter  descended  to  her 
heirs  at  law. 

In  Kelly  v.  Dike,  8  R.  I.  436,  testator 
gave  his  residuary  estate  in  trust  to  manage 
and  to  reinvest  the  net  income,  and  to  pay 
out  of  and  from  said  trust  fund  to  hi's 
wife  the  sum  of  $1,200  a  year  until  his 
youngest    child    should    have    arrived    at 
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the  age  of  twenty-one  years,  for  the  sup- 
port of  the  wife  and  children.  He  directed 
that  after  his  youngest  child  should  have 
arrived  at  such  age,  his  wife  should  be 
paid  a  certain  annuity  out  of  the  trust 
fund;  and  further  authorized  and  em- 
powered the  trustees,  whenever  his  sons 
should  respectively  arrive  at  the  age  of 
twenty-five  and  be  desirous  of  entering  into 
business,  to  pay  over  and  advance  out  of 
paid  trust  fund  the  sum  of  $5,000  to  each, 
and  similarly  to  advance  to  his  daughters 
the  sum  of  $1,000  each  upon  marriage,  the 
sums  of  money  so  advanced  to  be  charged 
against  and  deducted  from  the  respective 
shares  of  the  sons  and  daughters,  lie  fur- 
ther directed  that  "when  my  youngest  child 
shall  arrive  at  the  age  of  twenty-one  years, 
said  trust  fund  shall  be  divided  among  my 
children,  share  and  share  alike,  first  deduct- 
ing from  his  or  her  share  all  advances  made 
by  the  said  trustees  to  him  or  her — and  be 
held  in  trust  by  the  said  trustees,  and  be 
invested  in  the  stock  of  some  good  bank 
or  banks  in  Providence  in  their  respective 
names — for  and  during  the  terms  of  the 
natural  lives  of  each  of  my  said  children," 
the  dividends,  income,  and  profits  thereof  to 
be  paid  over  to  said  children  during  their 
natural  lives.  It  was  held  that  the  gift 
of  a  portion  of  the  income  of  the  trust  fund 
for  the  benefit  of  the  children,  the  provision 
for  their  advancement,  and  the  direction 
that  these  advancements  "shall  be  charged 
against  them  respectively  and  be  deductetl 
.  .  .  from  the  respective  shares  of  my 
sons  and  daughters  receiving  said  advan- 
ces," and  the  absence  of  a  devise  over  upon 
the  failure  of  a  child  to  attain  the  age  of 
twenty-one,  showed  the  testator's  intention 
to  be  that  the  children  should  take  an  equi- 
table vested  estate  upon  his  decease;  the 
court  also  remarking  that  the  phrase, 
"when  my  youngest  ehild  shall  arrive  at 
the  age  of  twenty-one  years,  said  trust  fund 
shall  he  divided  between  my  children," 
seemed,  when  viewed  in  connection  with  the 
whole  structure  and  plan  of  the  will,  rather 
to  indicate  the  time  of  division  or  pay- 
ment than  to  indicate  a  condition  pre- 
cedent as  to  any  of  his  children  having  a 
vested  interest  in  the  estate. 

In  Sammis  v.  Sammis,  14  R.  I.  123,  testa- 
tor gave  and  devised  to  his  wife  the  income 
arising  from  one  undivided  quarter  part  of 
all  his  estate,  and  to  his  three  sons  the  in- 
come arising  from  the  remaining  three- 
quarter  parts  "until  my  youngest  son  then 
living  shall  have  attained  the  age  of  forty 
years.  At  the  expiration  of  said  time  it 
is  my  will  that  all  my  property,  real,  per- 
sonal, and  mixed,  shall  then  be  divided  into 
four  equal  quarter  parts,  and  that  my  said 
sons  [naming  them]  shall  each  respective- 
ly receive  one  equal  quarter  part  of  said 
property  to  them,  their  heirs  and  assigns 
forever."  It  was  held  that  the  three 
quarters  being  given  to  the  three  sons  in 
two  parts,  the  one  part  being  a  mere  chattel 
interest  or  terms  of  years,  and  the  other 
part  the  entire  residue,  so  that  the  whole 
estate  was  exhausted,  and  the  direction  be- 
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ing  that  at  the  expiration  of  the  particular 
estate  the  property  shall  be  divided  into 
quarters  and  each  son  have  a  quarter,  no 
particular  quarter  given  to  any  particular 
son,  there  was  nothing  to  prevent  a  merger 
of  the  chattel  interest  in  the  reversion, 
which  would  give  the  sons  vested  interests, 
but  that  even  if  there  wag  an  implied  trust, 
the  sons  nevertheless  would  take  a  vested 
interest  subject  to  the  trust  estate. 

In  Underwood  v.  Dismukes,  Meigs,  290, 
testator  directed  certain  of  his  property  to 
be  laid  out  in  the  purchase  of  a  tract  of 
land,  "and  a  deed  taken  for  the  same  to 
all  my  children  and  their  heirs,"  directing 
that  his  wife  should  enjoy  the  land  so  pur- 
ohased  during  her  natural  life.  He  further 
directed  that  his  executors  should  "reserve 
a  sufficiency  from  my  estate  to  support  and 
raise  my  family  until  a  division  of  my  es- 
tate shall  take  place  as  is  hereinafter  di- 
rected. I  also  desire  that  my  sons  be  put 
to  some  trade  by  my  executors,  that  they 
may  become  useful  to  themselves  and  so- 
ciety, and  that  my  younger  children  may 
get  some  sort  of  an  education,  and  that  my 
executors  lay  out  the  profit  arising  from 
my  estate,  after  supporting  my  family  and 
educating  my  children,  at  their  discretion, 
for  the  ^eflt  of  my  estate.  And  after  the 
whole  of  my  children  shall  arrive  to  man- 
hood, or  so  soon  as  my  two  youngest  chil- 
dren arrive  to  the  age  of  eighteen  years  or 
marriage,  then  I  direct  a  division  of  my  es- 
tate to  be  made  amongst  all  my  children 
and  their  heirs."  He  also  provided  that  "a 
loan  may  be  made  by  my  executors  of  such 
property  as  they  may  think  proper  to  such 
of  them  as  may  marry,  which  shall  be 
brought  together  if  living  at  said  division 
and  divided  as  above  directed,  always  taking 
care  to  keep  a  sufficiency  for  raising  the 
younger  children."  It  was  held  that  as  the 
children  were  exclusively  the  objects  of  tes- 
tator's bounty,  and  equally  the  objects  of 
his  bounty,  as  there  was  no  limitation  over, 
as  the  entire  corpus  of  the  estate  and  alt 
the  intermediate  profits  were  to  belong  to 
and  be  enjoyed  by  his  children  and  his  wife, 
the  interest  of  the  latter  determining  with 
her  life,  as  the  children  were  clearly  given 
a  vested  interest  in  the  laud  directed  to  be 
purchased,  and  no  reason  existed  why  they 
should  take  a  contingent  interest  in  the 
other  property,  and  as  provision  was  made 
for  their  support  and  advancement,  and  the 
bequest  being  of  a  residue, — these  circum- 
stances showed  the  intention  of  the  testator 
to  be  that  the  children  should  take  vested 
interests. 

In  Battle  v.  House,  4  Lea,  202,  where  tes- 
tator, after  directing  that  all  the  balance 
of  his  property  should  be  kept  together  by 
his  executors,  and  managed  in  the  same 
way  after  his  death  as  before  until  his 
youngest  child  should  arrive  at  the  age  of 
twenty-one  years,  went  on  to  provide:  "It 
is  my  will  and  desire  when  my  youngest 
child  shall  arrive  at  the  age  ofrtwenty-one 
years  that  my  property,  both  real  and  per- 
sonal, shall  be  equally  distributed  between 
my  children  and  the  descendants  of  my  chil- 
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dren.  If  any  of  my  children  shall  be  dead 
and  leave  any  children  surviving  them,  the 
children  of  such  dead  children  taking  the 
interest  of  his  or  her  parents  would  have 
taken  if  he  or  she  had  lived," — it  was  held 
that  the  children  took  vested  interests,  sub- 
ject to  be  devested  by  dying  before  the  time 
of  distribution. 

In  Sellers  v.  Reed,  88  Va.  377,  13  S.  E. 
754,  where  testator  gave  to  his  wife  all  his 
property  until  the  youngest  of  their  chil- 
dren should  arrive  at  the  age  of  seventeen 
years,  she  to  board,  clothe,  and  educate  all 
the  children  until  that  time,  adding: 
"When  the  younger  child  becomes  seventeen 
years  of  age  I  will  and  bequeath  to"  my 
wife  [name]  the  one  third  of  my  estate, 
both  real  and  personal,  the  remainder  to 
my  children  equally," — it  was  held  that  as 
testator's  purpose  evidently  was  to  provide 
a  home  and  support  for  the  family  until 
such  time  as  in  his  judgment  a  division 
of  the  estate  would  be  expedient,  and  as 
there  was  nothing  in  the  will  to  show  that 
he  intended  to  give  anything  contingently, 
as  all  the  children  were  put  upon  a  footing 
of  exact  equality,  and  there  was  nothing 
to  indicate  an  intention  to  disinherit  the 
offspring  of  any  of  them  in  any  event, — 
their  interests  would  be  considered  as  vest- 
ing at  testator's  death. 

Instances  in  which  the  gift  has  been  held 
contingent. 

In  Ford  v.  Rawlins,  1  Sim.  &  Stu.  328, 
where  a  will  contained  the  following  clause, 
"I  further  leave  to  the  use  of  my  said  dear 
wife  my  furniture,  plate,  jewels,  books,  and 
pictures,  which  I  desire  may  be  distributed 
amongst  our  children  on  the  youngest  at- 
taining twenty-one  years,  at  her  and  my 
executors'  discretion ;  such  part  being  never- 
theless reserved  for  her  use  as  may  be 
thought  convenient;  and  at  her  death  to  be 
distributed  as  above  directed," — it  was  held 
that  there  being  no  direct  gift  to  the  chil- 
dren, but  only  a  power  to  the  widow  and 
executors  to  distribute  amongst  the  children 
at  their  discretion  certain  specific  articles 
when  the  youngest  should  attain  twenty- 
one,  children  who  died  under  twenty-one  did 
not  take  vested  interests,  and  that  it  made 
no  difference  that  the  widow  wag  to  have 
the  interim  use  of  the  property,  or  the  use 
of  part  of  it,  for  her  life  after  the  young- 
est child  should  attain  twenty-one,  if  she 
should  happen  to  he  then  living. 

In  Bastin  v.  Watts,  8  Beav.  97,  7  Jur. 
7!)1,  the  testator  devised  his  real  and  per- 
sonal estate  upon  trust  to  pay  the  rents 
and  profits  to  his  wife  until  his  youngest 
child  should  attain  the  age  of  twenty-one 
years,  "and  when  and  as  soon  as  that  event 
should  happen"  he  directed  that  his  trus- 
tees "should  divide  his  said  real  and  per- 
sonal estate  into  five  equal  shares,"  and  to 
stand  possessed  of  certain  of  these  shares 
in  trust 'f err  divers  of  his  children  for  life, 
remainder  to  their  children.  It  was  held 
that  nothing  vested  in  the  children  until 
the  youngest  attained  twenty-one. 
L.R.A.1915C. 


In  Sansbury  v.  Read,  12  Ves.  Jr.  75,  tes- 
tator directed  that  the  surplus  income  of 
his  estate  "be  put  into  the  3  per  cent  con- 
solidated bank  annuities,  there  to  remain 
till  the  youngest  child  of  my  nephew 
Thomas  Sansbury,  that  is  born  of  his  pres- 
ent wife,  attain  the  age  of  eighteen  years  if 
a  daughter;  but  if  a  son,  then  when  he  at- 
tains the  age  of  twenty-one  years,  then  to 
be  divided  among  tlicm  in  equal  portions." 
It  was  held  that  as  there  was  no  substan- 
tive gift  to  the  children,  but  the  only  way 
in  which  they  could  claim  was  under  the  di- 
rection to  the  executor  to  divide,  the  time 
of  division  was  annexed  to  the  very  sub- 
stance of  the  gift. 

In  Re  Hunter,  L.  R.  1  Eq.  293,  where  tes- 
tator devised  real  estate  in  trust  to  receive 
the  rents  and  profits  until  his  youngest 
daughter  should  attain  the  age  of  twenty- 
one  years,  to  be  applied  towards  the  main- 
tenance and  education  of  his  daughters  un- 
til the  youngest  should  attain  that  age, 
when  the  property  was  to  be  sold  and  the 
proceeds  equally  divided  among  his  daugh- 
ters, "and  if  any  of  his  said  daughters 
should  die  before  his  youngest  daughter 
arrived  at  twenty-one  years,  her  or  their 
share  or  shares  to  be  divided  amongst  his 
surviving  daughters,  share  and  share  alike; 
but  if  any  of  his  said  daughters  should 
marry  and  die  before  the  said  youngest 
daughter  attained  the  age  of  twenty-one, 
and  leave  a  child  or  children,  he  ordered 
that  it  or  they  should  receive  their  mother's 
share  equally  among  them," — it  was  held 
that  there  was  no  gift  until  the  time  of  dis- 
tribution. 

In  McLellan  v.  Meggatt,  7  U.  C.  Q.  B. 
658,  testator  disposed  of  the  use  of  some, 
but  not  all,  of  his  lands  until  his  youngest 
son  should  come  of  full  age,  at  which  time 
he  directed  "that  the  whole  of  my  lands  be 
divided  into  four  equal  parts,  one  part  of 
which  I  do  give  and  bequeath  to  my  two 
daughters  [naming  them],  the  other  three 
parts  to  be  divided  amongst  my  three  sons." 
It  was  held  that  as  there  was  nothing  but  a 
direction  that  at  a  future  day  the  lands 
were  to  be  divided  and  a  separate  portion 
granted  to  each  child,  the  case  was  not  oae 
in  which  the  enjoyment  of  the  estate  only  is 
deferred,  but  one  in  which  time  is  of  the 
essence  of  the  gift. 

In  Re  Douglas,  22  Ont.  Rep.  553,  where 
testator  directed  bis  executors  to  sell  his 
farm  and  invest  the  proceeds  for  the  benefit 
of  his  wife  and  children  until  all  the  chil- 
dren came  of  age,  "when  my  son  John 
Douglas  will  get  one  third  of  the  money, 
and  the  balance  (two  thirds)  of  the  money 
will  be  equally  divided  with  my  wife  and 
the  remaining  children,"  it  was  held  that 
the  interest  of  each  child  was  contingent 
upon  attaining  the  age  of  twenty-one, 
though  not  upon  surviving  to  the  period  of 
distribution,  the  postponement  of  enjoy- 
ment being  only  in  order  to  provide  for  the 
maintenance  of  the  family. 

In  Cogbum  v.  Ogleby,  18  Ga.  56,  testator, 
after  directing  that  the  estate  be  kept  to- 
gether under  the  management  and  control 
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of  his  executors  for  the  support  and  educa- 
tion of  his  family,  and  making  specific  pro- 
vision for  tiie  wife  of  any  child  dying  with- 
out issue,  went  on  to  provide:  "It  is  my 
will  that  as  my  children  should  marry  or 
become  of  age  my  executor  shall  give  off 
such  child  such  portion  of  my  estate  as  he 
may  think  for  the  best,  for  the  purpose  of 
managing,  controlling,  and  deriving  the 
profits  or  increase  to  himself.  But  the  title 
to  such  property  shall  not  be  devested  from 
my  executor,  nor  such  child  acquire  any 
title  to  the  same.  But  said  property  shall 
belong  to  my  estate  until  the  youngest  child 
shall  marry  or  become  of  age,  and  then 
shall  be  brought  into  the  general  fund,  to 
be  divided  among  all  my  children  equally, 
share  and  share  alike."  It  was  held  that 
in  view  of  the  whole  structure  of  the  will, 
no  estate  vested  in  any  child  until  the 
youngest  shonid  come  of  age  or  marry,  or 
that  if  any  interest  did  so  vest,  it  was  sub- 
ject to  be  devested  upon  the  contingency  of 
the  child  dving  before  the  time  specified. 

In  Kingman  v.  Harmon,  131  III  171,  23 
N.  E.  430,  it  is  held  that  the  language  used 
in  a  will  by  a  testator  directing  that  all 
his  real  estate  "be  reserved  for  my  children, 
and  be  divided  equally  among  them  when 
the  youngest  attains  the  age  of  twenty-one 
years,  subject  to  my  wife's  dower,  and  that 
the  proceeds  of  said  property  until  that 
time  be  placed  at  the  disposal  of  the  execu- 
tors to  be  used  by  them  for  the  support  of 
my  wife  and  the  support  and  education  of 
my  children,  any  surplus  arising  from  the 
above  to  be  used  for  the  benefit  of  the 
heirs," — clearly  annexed  time  to  the  sub- 
stance of  the  gift,  so  that  the  title  to  the 
lands  described  did  not  vest  in  the  children 
until  that  period  arrived. 

In  McClain  v.  Capper,  98  Iowa,  145,  67 
N.  W.  102,  testator  gave  to  his  wife  during 
the  minority  of  his  children  the  entire  use 
and  benefit  of  his  real  estate  for  the  pur- 
pose of  supporting  and  educating  the  chil- 
dren, further  providing:  "And  when  my 
youngest  child  arrives  at  full  age,  I  desire 
that  the  real  estate  (after  my  wife's  dower 
interest  is  set  off  to  her  therein )  be  equally 
divided  between  my  children  [naming 
them],  their  heirs  or  survivors  of  them." 
It  was  held  that  as  the  gift  was  in  the  di- 
rection to  divide,  and  as  the  division  was 
directed  to  be  made  between  the  children 
or  the  "survivors  of  them,"  the  interests  of 
the  children  did  not  vest  until  the  youngest 
arrived  at  full  age. 

In  Dohn  v.  Dohn,  110  Ky.  884,  62  S.  W. 
3033,  64  S.  W.  352,  where  testator  directed 
the  residue  of  his  estate  to  be  held  in  trust 
to  pay  his  wife  a  certain  sum  per  month 
during  her  lifetime,  and  to  pay  to  each 
of  his  children  a  certain  monthly  sum  until 
the  youngest  should  be  twenty-five  years  of 
age;  further  directing  that  after  the  death 
of  his  wife,  and  when  the  youngest  child 
should  be  twenty-five  years  of  age,  the  en- 
tire estate  should  be  divided  in  equal  parts 
among  his  children  or  their  heirs,  the  issue 
of  a  child  or  children  dying  to  "inherit"  J 
the  share  of  its  parents;  and  empowering 
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the  trustee  to  advance  to  each  of  the  chil- 
dren after  his  wife's  death  a  sum  not  ex- 
ceeding $1,500,  "to  be  charged  to  their 
share  in  the  final  settlement  to  be  made 
when  my  youngest  child  is  twenty-five  years 
of  age," — it  was  held  that,  notwithstanding 
the  language  which  provides  that  "the  issue 
of  the  child  or  children  dying  shall  inherit 
the  share  of  its  parents,"  and  the  argument 
that  the  postponement  of  the  distribution 
and  possession  was  not  with  reference  to 
any  needs  of  the  devisees  or  to  their  ca- 
pacity for  the  enjoyment  of  the  estate,  but 
solely  for  the  convenience  of  the  estate,  to 
enable  the  trustee  to  make  the  monthly  pay- 
ments, yet  as  the  gift  was  only  in  the  di- 
rection to  divide,  and  as  no  contrary  inten- 
tion could  be  collected  from  the  words  or 
context,  the  interests  of  the  children  were 
conditional  on  their  surviving  the  period 
of  distribution. 

In  Boss  V.  Ware,  131  Ky.  828,  116  S.  W. 
241,  where  testator  gave  his  wife  the  use  of 
all  his  personal  and  real  estate  until  all 
his  children  should  become  twenty-one 
years  of  age,  the  children  to  be  cared  for 
by  the  wife;  further  providing  that  when 
all  the  children  should  become  twenty-one 
years  of  age  his  property  should  be  con- 
verted into  money  and  divided,  one  third 
to  his  wife,  "and  the  balance  to  be  equally 
divided  between  my  children  or  their  de- 
scendants, the  descendants  getting  the  por- 
tion the  parent  would  have  gotten," — it 
was  held  that,  viewing  the  will  as  a  whole, 
and  giving  to  each  of  its  provisions  such 
meaning  as  its  language  seems  to  warrant, 
it  clearly  manifested  an  intention  on  the 
part  of  the  testator  that  the  title  to  the 
children's  share  should  not  vest  in  them 
until  the  youngest  should  become  twenty- 
one  years  of  age. 

In  Webber  v.  Jones,  94  Me.  429,  47  Atl. 
905,  it  was  h«Id  that  under  a  testamentary 
direction  that  testator's  grandchildren 
should  have  a  good  education,  to  be  paid 
for  out  of  his  residuary  estate,  "the 
remaining  amount,  if  any,  to  be  kept  on 
interest  until  said  children  are  twenty 
years  of  age,  then  what  the  amount  is  to 
be  divided  between  said  grandchildren,"  a 
grandchild  dying  before  the  time  fixed  for 
division  was  not  entitled  to  share. 

In  Streib  v.  Streib,  — -  N.  J.  Eq.  — ,  39 
Atl.  723,  where  testator  devised  his  prop- 
erty to  grandchildren,  to  be  kept  for  them 
in  safe-keeping  by  their  father  until  all 
should  become  of  age;  further  providing 
that  "during  said  time  said  [father]  shall 
receive  all  income  and  interests  from  my 
property  for  his  and  the  children's  support. 
And  when  the  youngest  child  shall  become 
of  age  the  whole  property  shall  be  equally 
divided  among  the  said  three  children, 
.  .  .  and  if  one  of  the  same  shall  die, 
then  his  share  shall  go  to  the  remainder 
children;  and  in  case  all  three  shall  die, 
then"  to  others, — it  was  held  that  it  could 
not  be  said  that  the  postponement  of  the 
possession  was  solely  for  the  purpose  of 
having  the  father  receive  the  income  for 
his  and  his  children's  support,  so  that  upon.' 
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his  death  before  all  had  become  of  age, 
tlieir   interests   would  become  vested. 

In  Drake  v.  Pell,  3  Edw.  Ch.  251,  tes- 
tator devised  the  residue  of  his  estate  in 
trust  to  pay  the  rents  to  his  wife  until  his 
youngest  child  came  of  age.  In  case  the 
youngest  child  came  of  age  during  the  wife's 
life  the  executors  were  to  sell,  and,  after  re- 
serving an  annuity  for  the  wife,  to  divide  the 
residue  equally  among  his  nine  children,  or 
else  to  make  a  similar  division  by  par- 
tition. In  case  the  youngest  child  came  of 
age  after  the  wife's  death,  then  a  sale  and 
division  was  to  be  made  equally  among  the 
nine,  or  else  a  partition  and  similar  di- 
vision. He  further  provided:  "And  in 
case  any  of  my  children  shall  die  after  me 
and  after  having  attained  the  age  of 
twenty-one  years,  then  the  share,  portion, 
or  interest  of  the  child  so  dying  shall  go 
to  the  heirs,  devisees,  or  legal  representa- 
tives of  the  child  so  dying."  It  was  held 
that  the  time  appointed  for  division  was  of 
the  substance  of  the  gift,  and  therefore 
that  the  rights  and  interests  of  tiie  chil- 
dren did  not  vest  and  become  absolute  until 
the  youngest  child  attained  the  age  of 
twenty-one  years. 

In  Smith  v.  Edwards,  88  N.  Y.  92,  testa- 
tor provided:  "I  have  $30,000  invested  in 
United  States  registered  bonds,  which  I 
order  and  direct  to  have  kept  invested  until 
my  youngest  grandchild,  now  born,  or  that 
may  hereafter  be  born  before  final  distribu- 
tion of  my  estate,  shall  be  of  full  and  law- 
ful age;  and  that  my  executors,  out  of  the 
interest  and  net  increase  thereof,"  shall 
keep  in  order  a  cemetery  lot,  make  up  any 
deilciency  in  funds  to  pay  legacies,  and 
from  time  to  time  make  division  and  dis- 
tribution of  any  surplus  that  may  be  then 
in  their  hands,  and,  in  their  discretion, 
$10,000  of  the  principal,  between  testator's 
children  and  grandchildren;  after  which  he 
continued:  "And  when  my  youngest  grand- 
child born,  and  that  may  within  twenty 
j'ears  be  born,  shall  arrive  at  full  age,  or, 
if  a  granddaughter,  shall  sooner  be  law- 
fully married,  my  executors  shall  divide 
the  remaining  $20,000  ( now  in  such  bonds ) , 
and  such  increase  as  they  may  then  have, 
into  two  equal  parts,  and  shall  divide"  in 
manner  specified  among  the  children  and 
grandchildren,  and  if  any  child  or  grand- 
child should  die  before  such  division  and 
distribution,  then  his  or  her  share  to  his 
or  her  children,  but  if  without  issue,  then 
to  his  or  her  brothers  or  sisters.  It  was 
held  that  as  there  was  no  present  gift  to 
the  named  legatees,  and  no  language  or 
provision  from  which  such  immediate  gift 
could  be  properly  inferred,  the  bequest  to 
them  lying  wholly  in  the  direction  for 
future  division  and  distribution,  and  no 
language  was  used  which  would  take  the 
gift  out  of  the  operation  of  the  general  rule 
that  such  a  bequest  will  be  considered  con- 
tingent, and  as  only  a  part  and  not  the 
whole  of  the  income  was  given  in  the  in- 
terim for  the  benefit  of  the  legatees,  and 
as  the  clause  of  substitution  would  have 
been  unnecessary  if  the  vesting  was  intend- 
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pd  to  be  immediate,  there  was  not  enough 
to  tak«  the  bequests  out  of  the  operation 
of  the  general  rule. 

In  Greenland  v.  Waddell.  116  N.  Y.  234, 
15  Am.  St.  Rep.  400,  22  N.  E.  307,  testa- 
trix gave  her  entire  estate  to  her  executors 
in  trust  to  convert  into  money,  and  to  in- 
vest one  third  part  thereof  and  pay  the 
income  therefrom  to  a  sister  for  and  iluring 
the  joint  lives  of  her  and  her  husband;  and 
in  case  she  should  die  before  her  husband, 
leaving  lawful  issue  surviving  her,  then  to 
pay  such  income  or  portion  thereof,  as  may 
be  necessary,  toward  the  support,  mainte- 
nance, and  education  of  the  child  or  chil- 
dren of  said  sister  "until  the  youngest 
child  shall  arrive  at  the  age  of  twenty-one 
years:  and  on  said  youngest  child  arriving 
at  such  age  my  said  executors  shall  pay 
and  transfer  to  the  child  or  children  that 
shall  then  be  living  the  whole  of  said  re- 
maining one  third,  with  its  accumulations." 
On  the  death  of  all  said  children  before 
arriving  at  such  age,  or  on  the  death  of 
the  sister  without  leaving  lawful  issue  her 
surviving,  the  principal  was  given  to  others. 
It  was  held  that  as  the  will  did  not  in 
terms  give  tlie  fund  to  the  sister's  children, 
but  directed  the  executors  in  the  events 
mentioned  to  pay  it  to  them,  the  absolute 
ownership  would"  not  vest  in  such  children 
until  tliey  should  reach  the  age  of  twenty- 
one  VLcta. 

In'Schlereth  v.  Schlereth,  173  N.  Y.  444, 
93  Am.  St.  Rep.  616,  66  N.  E.  130,  where 
testator  gave  his  residuary  estate  to  his 
executors  and  trustees  in  trust  to  convert 
into  money  and  to  pay  the  income  thereof 
to  his  daughter  during- her  life,  and  after 
her  death  leaving  issue  to  pay  over  said 
income  to  such  issue  in  equal  shares  until 
the  youngest  of  such  issue  should  have  at- 
tained the  age  of  twenty-one  years,  and 
then  to  divide  and  distribute  the  whole  of 
said  trust  fund  so  held  among  such  issue, 
in  equal  shares  each,  share  and  share  alike, 
with  a  gift  over  in  case  the  daughter  should 
die  without  leaving  issue.  Or  in  ease  of  the 
failure  of  such  issue  to  reach  the  age  of 
twenty-one  years, — it  was  held  that  as  there 
were  no  words  of  gift  to  the  daughter's 
children  except  by  the  direction  to  the 
trustees  to  pay  or  divide  at  a  future  time, 
it  was  obvious  that  the  testator  intended 
to  make  a  future  and  not  a  present  gift. 

In  Whitefield  v.  Crissman,  123  App.  Div. 
233,  108  N.  Y.  Supp.  110,  where  testator 
gave  all  his  property  in  trust  for  the  benefit 
of  his  four  children,  "the  income  and  such 
portion  of  the  principal  as  may  be  neces- 
sary for  their  maintenance  to  be  used  until 
all  shall  have  reached  their  majority,  when 
after  deducting  the  percentage  legally  al- 
lowed to  my  wife  [name]  the  residue  or 
balance  is  to«be  divided,  share  and  share 
alike,  among  the  aforementioned  children 
[naming  them];  in  the  event  of  the  death 
of  any  of  said  children  without  issue,  said 
share  to  be  divided  pro  rata  among  those 
remaining," — it  was  said  that  there  could 
be  no  question  but  that  the  ultimate  vest- 
ing   of    the    title   of    the   testator's    prop- 
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ertj  was  postponed  until  his  four  chil- 
dren should  arrive  at  the  age  of  tweuty- 
one. 

In  Anderson  v.  Felton,  36  N.  C.  (1  Ired. 
Eq. )  55,  testator  directed  that  all  his  per- 
ishable estate  be  sold,  and  his  lands  and 
negroes  rented  out  until  his  youngest 
daughter  should  become  fifteen  years  old; 
that  his  children  who  had  not  been  educated 
should  be  educated  and  boarded  out  of 
tlie  estate;  and  apportioned  his  real  es- 
tate among  liis  daughters  and  son.  He 
further  provided  "that  at  the  time  my 
youngest  daughter,  Sarah  Thatch,  arrives 
to  the  age  of  fifteen  years,  that  all  my 
negroes  and  perishable  estate  shall  be  di- 
vided between  all  my  children,  and  money 
likewise  to  be  divided.  In  case  that  any 
of  my  children  should  be  married  before 
Sarah  arrives  at  fifteen  years  of  age,  then 
my  will  is  that  his  or  her  board  shall  be 
stopped,  and  no  further  charge  be  paid  for 
him  or  her  until  Sarah  arrives  to  fifteen, 
when  he  or  she  shall  receive  his  or  her  pro- 
portionable part."  It  was  held  that  as 
there  were  no  words  of  gift  of  the  person- 
alty except  by  inference  from  the  direction 
to  divide,  and  as  to  the  period  of  division 
(and  consequently  of  gift)  the  will  used 
terms  of  strict  condition,  the  legacies  were 
contingent;  and  that  neither  the  provision 
for  maintenance  out  of  the  estate,  nor  the 
circumstance  that  the  issue  of  any  child 
dying  before  distribution  would  take  noth- 
ing, was  sufficient  to  take  the  case  out  of 
the  general  rule. 

in  Kountz's  Estate,  213  Pa.  390,  3  L.R.A. 
(N.8.)  639,  62  Atl.  1103,  5  Ann.  Cas.  427, 
testatrix  gave  her  residuary  estate  to  her 
husband  in  trust  for  her  children  and 
grandchildren,  the  net  income  therefrom  to 
be  divided  as  follows:  "1.  While  all  my 
said  children  continue  to  live,  each  shall 
have  one  sixth  of  the  aggregate  net  income, 
luless  in  the  discretion  of  my  said  executor 
any  one  should  receive  either  more  or  less 
than  the  one  sixth.  2.  Should  any  of  my 
said  children  die  leaving  children  but  no 
husband  or  wife,  as  the  case  may  be,  that 
parent's  share  of  the  income  shall  go  to  his 
or  her  children,  in  equal  parts.  3.  Should 
any  one  leave  a  husband  or  a  wife,  but  no 
child,  such  husband  or  wife  shall  have  his 
or  her  spouse's  share  of  the  income  for 
life,  provided  that  he  or  she  'has  always 
had  and  maintained  a  ^ood  character  and 
does  not  marry  again;'  in  ease  of  marriage 
'or  proof  of  bad  character'  his  or  her  right 
shall  immediately  cease.  4.  Should  any  one 
leave  a  husband,  or  a  wife,  and  children, 
the  deceased  parent's  share  of  the  income 
shall  be  given  to  the  surviving  parent  for 
the  use  of  the  survivor  and  children.  5. 
Should  any  one  die  without  leaving  a 
spouse  or  a  child,  that  one's  interest  in  the 
income  and  principal  shall  go  to  the  sur- 
viving coheirs,  the  children  of  any  deceased 
heir  to  take  such  heir's  portion.  C.  After 
the  decease  of  the  last  of  my  immediate 
children,  and  the  lapse  of  ten  years  from 
the  date  when  my  youngest  grandchild 
shall  have  become  of  age,  the  principal  of 
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the  whole  estate  shall  be  equally  divided 
among  my  grandchildren."  It  was  held 
that  the  gift  to  the  husband  in  trust  could 
not  be  regarded  as  in  itself  a  distinct  and 
substantive  gift  to  the  grandchildren  as  a 
class,  but  that  it  operated  merely  to  vest 
the  estate  in  the  trustee  for  the  purposes 
of  the  trust;  that  therefore  there  was  no 
gift  to  the  grandchildren  other  than  that 
implied  from  the  direction  to  divide  at  the 
future  period  mentioned,  and  therefore  that 
the  vesting  in  interest  as  well  as  in  pos- 
session was  deferred  until  that  time;  and 
that  the  gift  was  not  sooner  vested  by  the 
provision  that  the  grandchildren  should 
take  their  deceased  parent's  share  of  the 
income,  as  the  gift  of  the  income  was  to 
them  per  stirpes,  and  the  gift  of  the  prin- 
cipal to  them  per  capita. 

r.  Wliere  there  is  a  direction  to  divide 
ichen'  a  third  person  ahall  iUtain  a 
certain  age. 

In  Titus  V.  Weeks,  37  Barb.  136,  where 
testatrix  directed  her  executors  to  convert 
her  estate  into  money,  to  be  put  and  kept 
at  interest  during  the  minority  of  a  grand- 
nephew,  and  the  interest  thereon  accruing 
to  be  paid  during  such  minority  to  her 
four  nephews,  going  on  to  provide  that 
when  said  grandnephew  should  have  ar- 
rived at  full  age  an  account  should  be  taken 
of  the  interest  paid  and  belonging  to  the 
said  four  nephews,  and  be  added  to  the 
principal  of  her  estate,  and  "that  such  part 
of  the  principal  of  my  estate  shall  then  be 
paid  to  my  said  four  nephews  as  shall  with 
the  interest  they  shall  have  before  received 
equal  the  one  half  of  such  gross  sum," — it 
was  held  that  the  four  nephews  took  an 
absolute  interest  in  the  legacies  given  them 
respectively,  and  not  contingently  upon 
their  surviving  the  majority  of  the  grand- 
nephew. 

In  Chapman  ▼.  Nichols,  61  How.  Pr.  275, 
testatrix  gave  real  estate  to  her  executors 
in  trust  to  divide  the  net  rents  and  profits 
between  her  two  sons  and  her  grandson 
until  the  latter  should  come  of  age,  and 
then  upon  the  further  trust,  on  the  grand- 
son's coming  of  age,  to  divide  the  real  es- 
tate into  three  equal  parts,  and  to  grant 
and  convey  one  equal  one-third  part  to 
each  of  her  two  sons  in  fee,  and  the  re- 
maining one-third  part  to  the  grandson  in 
fee,  provided  that  in  case  he  should  die 
before  such  division  and  conveyance,  with- 
out leaving  issue  him  surviving,  then  the 
whole  of  the  estate  was  to  be  divided  and 
conveyed  to  the  two  sons.  It  was  held 
that  the  sons  took  vested  interests  each  in 
one  third  of  the  estate  devised,  notwith- 
standing the  legal  title  was  given  to  the 
executors  as  trustees,  and  that  the  title 
was  to  remain  in  tliem  until  the  division 
was  made,  and  although  there  were  no 
words  of  immediate  gift  of  distinct  shares, 
except  as  indicated  by  the  directions  to 
divide  and  convey. 

In  Bobinson's  Estate,  13  Phila.  209, 
where  testator  gave  the  use  and  income  of 
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his  residuary  estate,  both  real  and  per- 
gonal, to  his  wife  until  his  daughter  should 
attain  the  age  of  twenty-one  years,  if  the 
wife  should  so  long  remain  his  widow,  for 
the  supj)ort  of  herself  and  the  said  daugh- 
ter; further  providing  that  in  the  event  of 
her  marriage  she  should  have  one  third  of 
the  said  income,  the  remainder  to  be  ap- 
plied for  the  support,  maintenance,  and 
education  of  the  daughter;  adding:  "And 
when  she,  my  said  daughter,  shall  have 
reached  the  age  of  twenty-one  years,  I  will 
and  direct  my  estate,  property,  and  effects 
to  be  distributed  as  follows:  "One  third 
thereof  to  my  said  wife  absolutely,  and  the 
rest  and  residue  thereof  to  my  said  daugh- 
ter; .  .  .  and  should  my  said  daughter 
die  before  reaching  the  age  of  twenty-one 
years,  and  without  lawful  issue,  then  it  is 
my  will  that  her  share  of  my  estate  shall 
go  to"  others, — it  was  held  that  as  the 
widow  was  to  receive  part  or  all  of  the  in- 
come of  the  wliole  fund  until  the  majority 
of  the  daughter,  as  one  third  of  the  estate 
was  to  be  paid  to  her  absolutely  when  the 
daughter  should  attain  full  age,  and  as 
there  was  no  limitation  over  in  the  case  of 
her  death,  her  interest  was  not  contingent 
upon  her  living  until  the  daughter  attained 
the  age  of  twenty-one;  the  court  also  being 
influenced  by  the  consideration  that  a  dif- 
ferent eonatruction  would  .  produce  an  in- 
testacy as  to  such  one  third. 

8.  Miscellaneous. 

In  Den.  ex  dem.  Satterthwaite  v.  Satter- 
thwaite,  1  W.  Bl.  519,  where  testator  de- 
vised land  to  a  father  for  the  use  of  bis 
son  for  his  maintenance  and  education  till 
he  should  attain  the  age  of  twenty-one, 
after  which  he  devised  the  same  to  the  son 
and  his  heirs,  it  was  held  that  as  tlie 
fatlier  was  only  in  the  nature  of  a  guardian 
to  his  son,  the  estate  vested  instantly  in 
the  son. 

In  Stretch  v.  Watkins,  1  Madd.  Ch.  253, 
where  testator  gave  and  bequeathed  to  a 
daughter  "£120  per  annum  (that  is  to  say) 
the  interest  of  £4,000  of  my  3  per  cent  con- 
solidated annuities,"  adding:  "It  is  my 
wish  and  will  that  the  interest  as  it  be- 
comes duo  be  added  to  the  principal  till 
she  attains  the  age  of  twenty-one  years, 
except  £20  per  annum  to  find  her  clothes, 
etc.," — it  was  held  that  the  direction  for 
accumulation  till  twenty-one,  except  as  to 
the  £20,  did  not  prevent  the  daughter  from 
talcing  a  vested  interest. 

In  Lowe  v.  Barnett,  38  Miss.  329,  where 
testator  directed  that  all  his  property 
should  be  Icept  in  the  hands  of  his  execu- 
tors until  all  his  cliildren  should  come  of 
age,  "at  the  same  time  allowing  to  each 
one  as  he  or  she  becomes  of  age  to  withdraw 
Iiis  or  her  portion;"  further  directing  that 
the  surplus  income  after  paying  for  the 
clothing  and  education  of  his  children 
should  be  applied  to  the  purchase  of  negroes 
and  other  property,  and  that  when  his 
youngest  child  should  become  of  age  or 
marry  an  equal  division  of  the  estate  should 
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take  place, — it  was  held  that  in  vievr  of 
the  language  of  the  will,  which  denoted  an 
intention  to  confer  a  present  interest, 
though  to  be  enjoyed  upon  the  happening 
of  the  contingency,  and  as  the  provision  for 
the  children's  support  and  education  showed 
that  they  took  a  present  interest  at  the 
testator's  death,  the  distributees  all  took 
vested  interests. 

In  Burton  v.  Conigland,  82  N.  C.  99, 
where  testator  devised  to  a  nephew  a  tract 
of  land,  and  further  directed  that  another 
should  have  the  use  and  benefit  of  such  land 
until  the  nepliew  should  arrive  to  the  years 
of  twenty-one,  it  was  held  that  the  effect 
of  such  disposition  was  clearly  to  vest  the 
estate  in  the  devisee  at  once,  deferring, 
however,  his  enjoyment  of  its  profits  until 
he  should  become  twenty-one. 

In  Watkins  v.  Quarles,  23  Ark.  170,  tes- 
tator gave  the  bulk  of  his  estate  to  his 
wife  for  life,  and  directed  that  certain 
slaves  which  he  had  loaned  to  a  married 
daughter  should  remain  in  the  posssssion 
of  the  said  daughter  and  her  husband  until 
there  should  be  a  general  division  of  his 
e&tate.  He  farther  provided:  "The  bal- 
ance of  my  slaves  shall  remain  upon  the 
plantation  upon  which  I  now  reside  during 
the  lifetime  of  my  wife  [name],  or,  in  the 
event  of  her  death,  then  to  remain  upon 
said  plantation  until  my  son  John  M. 
Walker  shall  arrive  at  the  age  of  twenty- 
one  years,  at  which  period  they,  with  the 
balance  of  my  estate,  to  descend  in  equal 
shares  to  the  said  John  M.  Walker  and  to 
my  daughter  Mary  Walker  and  her  bodily 
heirs;  and  in  the  event  of  the  death  of  the 
said  John  M.  Walker  without  bodily  heirs, 
his  entire  interest  in  my  said  estate  to 
descend  to  the  said  Mary  Walker  and  her 
bodily  heirs."  It  was  held  that  the  inter- 
mediate interest  being  carved  ont  for  the 
benefit  of  testator's  wife  and  of  the  mar- 
ried daughter,  the  legacy  to  John  M.  and 
Mary  Walker  vested  at  the  death  of  the 
testator,  with  a  postponement  of  the  pos- 
session only  until  the  time  fixed  by  the 
will  for  a  division  of  the  property  between 
them,  in  order  to  let  in  the  intermediate 
interest  carved  out,  and  also  to  effectuate 
the  express  direction  and  purpose  of  the 
testator  that  a  part  of  the  slaves  should 
remain  together  upon  the  plantation — a 
provision  for  the  convenience  of  the  estate 
and  the  interest  of  those  who  were  to  get 
it — until  the  time  when  such  division  was 
to  be  made.  The  court  was  also  influenced 
by  the  consideration  that  if  the  l^acy  in 
question  should  be  held  not  to  vest  until 
the  legatees  should  attain  the  age  of 
twenty-one,  the  effect  would  be  to  produce 
an  intestacy,  notwithstanding  testator's 
evident  intention  to  dispose  of  the  entire 
estate,  in  case  the  son  should  die  under 
twenty-one. 

In  Dodson  v.  Hay,  3  Bro.  Ch.  404,  where 
testator  gave  and  bequeathed  "unto  the 
children  of  my  said  sister  the  whole  of  all 
the  real  and  personal  estate  I  may  die  pos- 
sessed of  after  paying  the  above-intended 
legacy    and    those    hereinafter    m«itioned. 
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and  it  is  my  particular  will  and  desire  tliat 
the  children,  all  of  them,  be  educated  with 
the  yearly  interest  of  whatever  portion  of 
my  estate  that  may  fall  to  each  respective 
child's  lot  or  share,  and  such  portion  not 
to  bo  otherwise  claimed  or  inherited,  di- 
rectly or  indirectly,  until  the  said  children 
arrive  at  the  age  of  twenty-two  years, 
whether  married  or  single," — it  was  held 
that  the  words  in  the  first  part  of  the  be- 
quest being  absolute,  and  the  interest  of  the 
fund  being  given,  and  the  implication  of 
contingency  being  vague,  the  legacies  were 
vested.  The  court  was  also  inhuenced  by 
the  consideration  that  a  different  construc- 
tion would  exclude  the  issue  of  a  child 
dying  before  attaining  the  age  of  twenty- 
two. 

In  Re  Murphy,  144  N.  Y.  557,  39  N.  E. 
691,  where  testator  directed  his  executors 
to  divide  his  residuary  estate  equally  be- 
tween his  wife  and  children,  share  and 
share  alike,  "the  principal  of  each  child, 
however,  not  to  he  paid  until  they  respec- 
tively arrive  at  the  age  of  thirty  years, 
the  interest  arising  therefrom  to  accumu- 
late during  the  minority,  and  on  their  at- 
taining the  age  of  twenty-one  years  the 
interest  arising  therefrom,  that  is,  from 
said  principal  and  accumulation,  to  be  paid 
to  said  children  until  they  respectively  ar- 
rive at  the  age  of  thirty  years," — it  was 
held  that  as  it  was  quite  apparent  that 
this  provision  of  the  will  was  intended 
solely  for  the  benefit  of  the  testator's  chil- 
dren, and  that  the  postponement  of  the 
payment  was  intended  for  their  benefit,  and 
not  for  the  estate,  the  gift  vested  imme- 
diately, payment  only  being  postponed  as 
to  the  children. 

In  Myers  v.  Williams,  58  N.  C.  (5  Jones, 
Eq. )  362,  where  testator  gave  his  negroes 
to  his  brother  Nicholas  in  trust  for  the 
use  of  his  children  "now  born  or  to  be  here- 
after bom  of  the  body  of  his  present  wife, 
.  .  .  but  he,  the  said  Nicholas,  Is  not 
to  be  accountable  to  his  children  for  the 
proceeds  of  the  labor  of  said  negroes  until 
the  said  children  are  twenty-one  years  of 
age,  my  object  being  that  the  said  Nicholas 
should  use  the  proceeds  of  the  labor  of  the 
said  negroes  to  enable  him  the  better  to 
educate  his  children  as  well  as  to  support 
the  said  negroes," — it  was  held  that  as  the 
terms  of  the  bequest  to  the  brother's  chil- 
dren imported  9  present  gift,  and  as  in  the 
meantime  the  profits  were  to  be  applied 
toward  their  education,  the  provision  in 
favor  of  the  father  that  he  was  not  to  be 
accountable  to  his  children  during  their 
minority  did  not  have  the  effect  of  pre- 
venting the  legacy  from  being  vested. 

In  Bennett  v.  Bennett,  217  111.  434,  4 
L.R.A.(N.S.)  470,  75  N.  E.  33»,  testator 
licc|ucathed  to  a  trustee  a  sum  of  money  in 
trust  to  invest  and  to  pay  the  income  semi- 
annually to  testator's  son  "until  he  attains 
the  age  of  forty  years,  and  if  my  said  wife 
is  still  living  to  pay  to  my  said  son  [name] 
at  such  time  the  said  sum  of  $3,000,  which 
shall  then  become  his  absolutely,"  but  if 
testator's  wife  should  not  be  living  at  such 
L.R.A.1915C. 


time,  then  to  retain-  such  sum  for  ten  years 
thereafter,  at  the  end  of  which  time  it 
should  become  his  absolutely.  "In  case  of 
hia  death  before  the  time  or  times  herein 
fixed  for  the  payment  of  the  $3,000  to  him, 
it  shall  go  to  his  heirs."  It  was  held  that 
as  there  was  no  present  gift  to  the  son, 
vesting  was  postponed  until  the  time  of 
payment;  and  that  the  fact  that  the  fund 
was  segregated  at  once  from  the  estate  and 
devoted  to  the  particular  trust  would  not 
defeat  the  clearly  expressed  purpose  of  the 
testator.  The  court  seems,  however,  to  have 
been  somewhat  influenced  in  this  case  by 
the  fact  that  the  son  was  a  spendthrift. 

E.  S.  O. 


FLORIDA  SUPREME  COURT. 

H.  S.  WALKER,  Plff.  in  Err, 

V. 

STATE  OF  FLORIDA. 

.(—  Fla.  — ,  67  80.  94.) 

False     pretense   —   representation     o( 
quantity  In  tract. 

1.  Where  the  defendant  obtains  from  the 
prosecutor  an  automobile  in  exchange  for 
$150  in  cash  and  a  deed  to  a  lot  of  land 
that  he  represented  to  contain  10  acres, 
after  having  shown  the  land  to  the  prose- 
cutor and  pointed  out  to  him  Hs  true  boun- 
daries, and  the  prosecutor,  about  six  months 
after  receiving  his  deed,  has  the  land  sur- 
veyed, and  then  discovered  that  it  contains 
only  6  acres,  and  there  is  no  evidence  of 
any  effort  or  intention  on  the  defendant's 
part  to  wilfully  deceive  the  prosecutor  or 
to  defraud  him  in  the  transaction,  except 
the  bare  expression  of  his  opinion  that  there 
were  10  acres  in  the  tract,  or  that  there 
were  5  acres  cleared  and  6  acres  in  wood- 

Headnotes  by  Tatlob,  J. 


Note.  ^  For  the  offense  of  obtaining 
money  by  false  pretenses  as  affected  by  the 
absurdity  or  improbability  of  representa- 
tions, or  by  the  prosecutor's  failure  to  in- 
vestigate the  same,  see  note  to  State  v. 
Keyes,  6  L.R.A.(N.S.)  369.  The  question 
whether  the  offense  of  false  pretenses  may 
be  predicated  of  misrepresentations  of  the 
quality,  condition,  or  status  of  the  subject 
of  a  sale  or  trade,  is  discussed  in  the  note 
to  State  V.  Stone,  49  L.R.A.(N.S.)  574. 
The  question  whether  fraudulent  represen- 
tations by  the  vendor  as  to  area  within 
boundaries  correctly  pointed  out  are  civilly 
actionable  is  considered  in  the  note  to 
Mabardy  v.  McHugh,  23  L..R.A.(N.S.)  487; 
and  a  similar  question  with  respect  to 
fraudulent  representations  as  to  the  extent 
or  proportion  of  land  of  a  particular  kind 
included  within  tract,  in  the  note  to  Best  v. 
Offield,  30  L.R.A.(N.S.)  55. 

Generally,  for  expression  of  opinion  as 
fraud,  see  note  to  Hedin  v.  Minneapolis 
Medical  &  S.  Institute,  35  L.R.A.  417. 
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land,  which  assertion,  if  It  was  false,  must 
have  been  perfectly  apparent  to  the  prose- 
cutor when  he  had  the  boundaries  truly 
pointed  out  to  him,  and  walked  all  over 
it  with  the  defendant, — this  does  not  con- 
stitute Buch  a  false  pretense  for  which  the 
defendant  can  in  law  be  held  criminally 
liable. 
Same  ^  false  opinion. 

2.  It  is  well  settled  that  an  expression  of 
a  false  opinion  or  judgment  is  not  within 
the  statute. 

Same  ^  absurd  representation. 

3.  Where  the  pretense  relied  upon  to  sup- 
port the  crime  is  absurd  or  irrational,  or 
such  as  the  party  injured  had  at  hand  at 
the  very  time  the  means  of  detecting,  it 
does  not  constitute  a  criminal  offense. 

(November  17,  ID  14.) 

I.'^RROR  to  the  Criminal  Court  of  Record 
1/  for  Volusia  County,  to  review  a  judg- 
ment convicting  defendant  of  obtaining 
property  by  false  pretenses.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stewart  &  Stewart  and  J.  IS. 
Alexander  for  plaintiff  in  error. 

Messrs.  T.  F.  West,  Attorney  General, 
and  C.  O.  Andrews,  Assistant  Attorney 
General,  for  the  State. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  hereinafter  re- 
ferred to  as  the  defendant,  was  by  informa- 
tion charged  with  the  crime  of  obtaining 
an  automobile  of  the  alleged  value  of  $600, 
by  false  pretenses,  in  the  criminal  court  of 
record  of  Volusia  county,  and  was  tried, 
convicted,  and  sentenced  for  said  offense, 
and  seeks  a  review  of  such  judgment  by 
writ  of  error. 

Thirty-nine  errors  are  assigned,  but,  from 
the  conclusions  we  have  reached  upon  the 
facts  and  law  of  the  case,  we  will  discuss 
but  one  of  them,  since  that  one  disposes 
of  the  entire  case,  and  that  is  the  denial  of 
the  defendant's  motion  for  new  trial,  made 
upon  the  ground  that  the  verdict  is  con- 
trary to  law  and  the  evidence  in  the  case. 
A  brief  summary  of  the  evidence  for  the 
state  in  support  of  the  charge  makes  out 
the  following  case:  The  prosecutor,  who 
is  all<»ged  to  have  been  imposed  upon  by  the 
alleged  false  pretense,  himself  sought  the 
defendant,  saying  to  him  that  he  had  an 
automobile  that  he  valued  at  $600  that  he 
desired  to  dispose  of.  The  defendant  then 
told  him  that  he  had  a  10-acre  lot  of  ham- 
mock land  out  in  the  country  that  he  would 
.give  him,  together  with  $100  in  cash,  in  ex- 
change for  the  automobile.  Thereupon  the 
prosecuting  witness  went  out  with  the  de- 
fendant and  walked  all  over  the  lot  of  land, 
the  defendant  pointing  out  to  him  the 
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boundaries,    and    again    saying   that   there 
were  5  acres  cleared  and  6  acres  in  wood- 
land; there  being  a  fence  around  three  sides 
of  it.  After  inspecting  the  land,  the  defend- 
I  ant  and  the  prosecutor  went  back  to  town, 
and  on  the  following  Monday  morning  the 
prosecutor  a^in  approached  the  defendant 
and  told' him  he  would  exchange  his  automo- 
bile, for  the  land  they  had  inspected  the  pre- 
vious Saturday,  and  $160.     The  defendant 
accepted    this    proposition,    and    executed 
with  his  wife  a  warranty  deed  to  the  lot 
in  question,   stating  in  said   deed   that   it 
contained  10  acres,  more  or  less,  and  paid 
the  $150  in  money,  upon  which  the  prose- 
cutor tlelivered  the  automobile.     The  deed 
by  which  the  defendant  acquired  his  title  to 
the  land  in  question  also  asserted  that  it 
contained  10  acres,  though  there  was  some 
proof  that  the  defendant  knew  that  in  reali- 
ty it  contained  only  5  acres.     The  prose- 
cutor, some  six  months  after  bis  trade  with 
the  defendant,  bad  the  land  surveyed  by  a 
surveyor,   and   then   discovered   that  there 
were  only  5  acres,  instead  of  10,  and  he 
testified  that,  if  he  had  known  there  were 
only   5   acres,   he   would   not   have   parted 
with  his  automobile,  but  that  he  relied  on 
the  assertion   of  the  defendant  that  there 
were  10  acres  in  the  tract.    The  prosecutor 
also  testified  that  he   was  a  stock   raiser 
and  farmer,  and  was  fairly  familiar  with 
land,  land  values,  acreage,  etc.     The  fore- 
going facts  fairly  state  the  case  as  made 
by   the   proofs   on  the   part  of   the   state. 
It  will  be  observed  that  there  was  no  asser- 
tion by  the  defendant  that  he  had  ever  had 
the    land    surveyed,,  or   that   he   positively 
knew    that    it    contained    fully    10    acres. 
There  was  no  hurrying  of  the  prosecutor 
into  the  trade.     No  effort  on  defendant's 
part  to  deter  him  from  examination  of  the 
public  maps  and  records  as  to  the  quantity 
of  land  contained  in  the  lot;  but,  on  the 
contrary,  he  goes  out  with  the  prosecutor 
to   the   land,   points   out  to   him   its  true 
boundaries,  and  they  walked  all  over  it  to- 
gether.    There  is  no  hint  in  the  record  of 
any  effort  or  intention  on  the  part  of  the 
defendant    to    wilfully    deceive    the    prose- 
cutor, or  to  defraud  him  in  the  transaction 
between  them,  except  the  bare  expression  of 
his  opinion  that  there  were  10  acres  in  the 
tract,  or   that  there  were  5  acres  cleared 
and  5  acres  in  woodland,  which  assertion, 
if  it  was  false,  must  have  been  perfectly 
apparent  to  the  prosecutor  when  he  had  the 
boundaries  pointed  out  to  him  and  walked 
all  over  it  with  the  defendant.    Especially 
is  this  true  in  the  prosecutor's  case,  since 
he    testified   that   he   was    fairly    familiar 
with  the  acreage  of  lands.     It  is  well  set- 
tled that  an  expression  of  a  false  opinion  or 
judgment   is   not   within   the   statute.     19 
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Cyc.  398;  Gordon  v.  Parmelee,  2  Alien,  212; 
State  V.  Webb,  26  Iowa,  262.  In  the  case 
of  Mooncy  v.  Miller,  102  Mass.  217,  it  is 
held  that  "if  the  representations  relate  to 
the  quality  and  productivenoss  of  the  soil, 
or  the  number  of  acres  within  boundaries 
which  are  pointed  out,  they  are  not  action- 
able, for  tiiey  are  to  be  regarded  as  the 
usual  and  ordinary  means  adopted  by  sell- 
ers to  obtain  a  high  price,  and  are  always 
understood  as  affording  to  buyers  no  ground 
for  omitting  to  make  inquiries."  Bishop  v. 
Small,  63  Me.  12;  State  v.  Young,  76  N.  C. 
258. 

In  the  case  of  State  v.  Cameron,  117  Mo. 
C41,  23  S.  W.  767,  it  is  held  that  "where 
the  pretense  relied  on  to  support  the  crime 
is  absurd  or  irrational,  or  such  as  the  par- 
ty injured  had  at  hand  at  the  very  time  the 
means  of  detecting,  it  does  not  constitute  a 
criminal  offense."  Buckalew  v.  State,  11 
Tex.  App.  352;  State  v.  Paul,  69  Me.  215; 
Com.  V.  Norton,  11  Allen,  266. 

L'nder  the  facts  in  proof  in  this  case,  we 
do  not  think  that  the  defendant  has  been 
shown  to  be  guilty  of  any  criminal  offense; 
and,  inasmuch  as  another  trial  could  result 
in  law  only  in  an  acquittal  of  the  defend- 
ant, and  in  useless  costs  to  the  county,  the 
judgment  of  the  court  below  in  said  case  is 
hereby  reversed  at  the  cost  of  Volusia 
county,  and  the  plaintiff  in  error  is  ordered 
to  be  discharged  without  day. 

Sliacklefoptl,  Ch.  J.,  and  CockrcU, 
Hocker,  and  Whitfleld,  JJ.,  concur. 


NEBRASKA  STTPREME  COtTRT. 

FULLER  SHELLENBERGER,  Plff.  in  Err., 

V. 

STATE  OF  NEBRASKA. 
(_  Neb.  — ,  150  N.  W.  643.) 

Kvldcnce  —  confession  —  to  secure  care. 

1.  The  accused,  while  in  a  precarious 
condition  from  being  overheated,  was  cared 
for  by  the  sheriff  at  Burlington,  Kansas. 
Upon  his  making  inquiry  as  to  the  relatives 
of  the  accused,  so  that  they  miglit  be  noti- 
fied in  order  to  care  for  him,  Shelleuberger 

Headnotes  by  Letton,  J. 


requested  that  the  officers  at  Nebraska  City 
be  informed,  giving  as  a  reason  that  he  had 
been  implicated  in  a  murder  near  that  place. 
The  sheriff  wrote  to  Nebraska  City,  but  the 
olTicers  referred  to  took  no  action.  Upon 
being  so  informed,  accused  requested  that 
tlie  sheriff  of  Nemaha  county,  Nebraska,  be 
notified,  and  told  that  he  had  been  impli- 
cated in  a  murder  committed  in  that  county 
some  thirteen  or  fourteen  years  before.  He 
gave  the  details  of  the  murder  at  length, 
which  he  repeated  to  the  sheriff  of  Nemaha 
county  when  he  arrived.  Held,  that  the  con- 
fession, being  voluntarily  made  before  ar- 
rest, and  before  accusation  had  been  made, 
was  properly  received  in  evidence. 
Same  ^  chitracterlstlcs  and  prior  acts. 

2.  The  father  of  the  accused  was  for  years 
afflicted  with  St.  Vitus's  dance.  His  mother 
was  a  woman  of  violent  temper  and  an  epi- 
leptic. In  his  boyhood  the  accused  was 
also  afflicted  with  St.  Vitus's  dance.  He  is 
below  the  average  in  intelligence.  The  evi- 
dence, unaided  by  the  confession,  is  not  suf- 
ficient to  sustaiu  a  conviction.  Under  these 
circumstances  every  fact  tending  to  throw 
any  light  upon  the  truth  or  falsity  of  tlie 
confession  should  be  submitted  to  the  jury, 
and  since  mental  tendencies,  peculiarities, 
and  predispositions  may  extend  over  a  life- 
time, the  fact  that  he  had  made  a  false  con- 
fession in  3890  that  he  was  guilty  of 
another  murder  was  not  too  remote  to  be  ad- 
missible in  evidence. 

Appeal  ^  evidence  —  exclusion  of  prior 
untrne  confession. 

3.  A  double  murder  was  committed  near 
the  city  of  Omaha  in  1890.  The  guilty  per- 
son was  apprehended,  tried,  convicted,  arid 
executed.  Soon  after  the  murder,  defend- 
ant was  arrested,  charged  with  complicity 
in  that  crime,  to  which  he  made  a  confes- 
sion. It  was  afterward  shown  that  the  con- 
fession was  untrue,  and  the  prosecution 
was  dismissed.  At  this  trial,  in  order  to 
aid  the  jury  to  determine  the  weight  to  he 
given  to  the  confession  made  by  the  accused 
as  to  the  murder  of  Bahuaud,  and  to  show 
the  abnormal  condition  of  the  defendant's 
mind,  it  was  sought  to  prove  that  he  had 
made  such  previous  false  confession.  This 
evidence  was  excluded  upon  objection  by  the 
state.  Held,  that  this  ruling  was  prejudi- 
cially erroneous. 

Trial  —   in.structlon8  —  caution   as   to 
testimony. 

4.  A  cautionary  instruction  as  to  the 
evidence  of  police  officers  is  only  proper  to 
be  given  when  the  officer  is  a  witness  for 
the  state  in  the  endeavor  to  convict  the  ac- 
cused. 


Note.    —   SHELLENBERGER   V.    STATE    SCems 

to  be  a  case  of  first  impression  as  to  the  ad- 
missibility of  a  prior  and  concededly  false 
confession  of  crime  to  determine  the  weight 
to  be  given  to  a  subsequent  confession  by  the 
same  party  of  another  crime,  committed  at 
a  later  date,  or  to  show  the  abnormal  con- 
dition of  the  confessor's  mind.  The  extent 
of  the  decision  is  that  such  a  confession 
L.R.A.1915C. 


is  admissible  where  the  subject  of  investi- 
gation is  the  mental  condition  and  peculiar- 
ities of  the  party,  and  so  probably  would  be 
of  little  weight  as  authority  in  a  case  where 
such  question  is  eliminated,  and  it  is  sought 
to  admit  it  for  the  sole  purpose  that  it  tends 
to  show  the  probable  untruthfulness  of  the 
subsequent  confession.  As  to  when  confes- 
sion is  voluntary,  see  50  L.R.A.(N.S.)  1077. 
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"n'ltness  —  nonexpert  —  opinion. 

5.  A  nonexpert  witness  may,  after  detail- 
ing the  facts  and  circumstances  upon  which 
he  bases  his  opinion,  give  his  opinion  upon 
the  question  of  sanity,  but  he  is  not  permit- 
ted to  express  his  opinion  without  disclos- 
ing the  facts  upon  which  it  is  based. 
Appeal  —  evidence  —  proved  to  be  Ir- 
relevant. 

6.  Error  cannot  be  predicated  upon  the 
admission  of  testimony  which  at  the  time 
seems  relevant.  If  by  reason  of  further 
facts  it  appears  to  be  irrelevant  and  preju- 
dicial, defendant  should  move  to  strike  it 
from  the  consideration  of  the  jury;  other- 
wise he  cannot  complain. 

Trial  —  Instruction  —  propriety. 

7.  An  instruction  which  stated  in  direct 
terms  that  "the  confession  of  defendant,  if 
lie  made  such  confession,  is  competent  evi- 
dence to  prove  his  connection  with  such 
crime,"  without  further  instruction  suffi- 
ciently qualifying  the  direct  statement  un- 
der the  facts  in  this  case,  should  not  have 
been  given. 

Same  —  criticism. 

8.  Instructions  given  upon  the  subject  of 
reasonable  doubt  criticized. 

(Fawcett,  J.,  dissents  in  part.) 

(January  2,   1915.) 

ERROR  to  the  District  Court  for  Nemaha 
County  to  review  a  judgment  convict- 
ing defendant  of  murder  in  the  first  degree. 
Reversed. 

The  facts  are  stated  in  tlie  opinion. 

Messrs.  John  C,  Watson  and  Max  M. 
Cohn,  for  plaintiff  in  error: 

Confessions  of  parties  charged  with  crime 
should  be  acted  upon  by  the  courts  and 
juries  with  great  caution. 

1  Greenl.  Ev.  §  200;  Best,  Ev.  p.  537; 
Heddendorf  v.  State,  85  Keb.  747,  124  N. 
\V.  130. 

An  accused  in  a  criminal  prosecution  is 
entitled  to  a  trial  upon  competent,  relevant 
evidence,  which  at  least  tends  to  establish 
his  guilt  or  innocence;  and  evidence  which 
has  no  such  tendency,  but  which,  if  effective 
at  all,  could  only  serve  to  excite  the  minds 
and  inflame  the  passions  of  the  jury, 
should  not  be  admitted. 

McKay  v.  State,  90  Neb.  64,  39  L.R.A. 
(N.S.)  714,  132  N.  W.  741,  Ann.  Cas. 
1913B,   1034. 

Upon  the  question  whether  a  confession 
is  voluntary,  the  mental  condition  and 
situation  of  the  accused  at  the  time  it 
was  made  are  important  considerations. 

Beckham  v.  State,  100  Ala.  15,  14  So. 
859;  Owsley  v.  Com.  125  Ky.  384,  101  8. 
W.  366;  Porter  v.  State,  55  Ala.  95;  Cady 
V.  State,  44  Miss.  332;  State  v.  Squires, 
48  N.  n.  304;  Ammons  v.  State,  80  Miss. 
L.R.A.1915C. 


692,  18  L.R.A.(N.S.)  768,  92  Am.  St.  Rep. 
607,  32  So.  9,  12  Am.  Crim.  Rep.  82. 

A  confession  receivable  in  evidence  only 
after  proof  that  it  was  made  voluntarily  is 
restricted  to  an  acknowledgment  of  the 
defendant's  guilt;  and  the  word  does  not 
apply  to  a  statement  made  by  the  de- 
fendant of  facts  which  tend  to  establish 
his  guilt. 

Taylor  v.  State,  37  Neb.  788,  50  N.  W. 
623;  May  v.  State,  38  Neb.  211,  56  N.  W. 
804. 

The  burden  of  sanity  when  there  is  the 
slightest  evidence  as  to  the  mental  incapac- 
ity of  the  defendant  is  shifted  from  the 
defendant  to  the  prosecution. 

Wright  V.  People,  -4  Neb.  407. 

Opinions  of  nonexpert  witnesses  are  ad- 
missible as  bearing  upon  the  question  of  his 
sanity. 

Pflueger  v.  State,  46  Neb.  493,  64  N.  W. 
1094;  Re  Wilson,  78  Neb.  765,  111  N.  W. 
788;  Bothwell  v.  State,  71  Neb.  747,  99 
X.  W.  069;  Lamb  v.  Lynch,  56  Neb.  133, 
76  N.  W.  428. 

Messrs.  Grant  G.  Martin,  Attorney 
General,  Frank  E.  Edperton,  Assistant 
Attorney  General,  and  Fred  G.  Hawxby, 
for  the  State: 

The  evidence  was  sufficient  to  sustain 
the  conviction. 

Sullivan  v.  State,  68  Neb.  796,  79  N.  W.  721. 

Defendant's  confession  was  properly  ad- 
mitted in  evidence. 

Snider  v.  State,  56  Neb.  309,  76  N.  W. 
574;  Davis  v.  State,  51  Neb.  301.  70  N. 
W.  984;  Basye  v.  State,  45  Neb.  261,  63 
N.  W.  811. 

One  who  was  present,  aiding  and  abetting 
in  the  commission  of  such  a.  felony  as  this, 
was  a  principal  in  the  crime  itself. 

Williams  v.  State,  91  Neb.  605,  136  N. 
W.  1011;  Hill  V.  State,  42  Neb.  503,  60 
N.  W.  916;  Dixon  v.  State,  46  Neb.  298, 
64  N.  W.  961;  Jahnke  v.  State,  68  Neb. 
154,  94  N.  W.  158,  104  N.  W.  154:  Joyce 
V.  State,  88  Neb.  599,  130  N.  W.  291. 

liCtton,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error,  hereinafter  termed  the 
defendant,  was  indicted  on  November  14, 
1913,  upon  the  charge  that  upon  the  16th 
day  of  June,  1899,  he  murdered  one  Julian 
Bahuaud,  in  the  attempt  to  perpetrate 
a  robbery,  by  striking  him  on  the  head 
with  a  blunt  instrument.  He  pleaded  not 
guilty,  was  tried,  and  was  convicted  of 
murder  in  the  first  degree.  The  jury  fixed 
the  penalty  at  imprisonment  for  life,  to 
which  term  he  was  sentenced.  He  brings 
the  case  here  by  proceedings  in  error. 

The  proof  that  a  murder  was  committed 
is  positive  and  undisputed.    Bahuaud  was 
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•n  old  man,  something  of  a  recluse,  who 
lived  alone  on  a  farm  a  short  distance  from 
the  village  of  Julian.  On  the  afternoon  of 
Sunday,  June  18,  1899,  some  neighbors 
found  his  body  Ijring  on  the  bed  in  bis 
house.  Decomposition  had  set  in,  and  it 
was  apparent  that  he  had  been  dead  from 
twenty-four  to  forty-eight  hours,  according 
to  the  medical  testimony.  His  skull  was 
crushed,  apparently  by  a  blow  from  some 
b'unt  instrument.  His  house  had  been  ran- 
sacked, drawers  were  opened,  and  a  tin 
box,  which  apparently  had  contained  papers, 
WAS  found  upstairs  with  the  lid  cut  open. 
A  print  of  bloody  fingers  was  on  the  stair- 
way wall.  A  chair  was  displaced  and  a 
bench  overturned  in  the  kitchen.  Some 
empty  dishes  and  a  candle  were  standing 
on  the  table.  An  inquest  was  held  at  once. 
No  clue  to  the  perpetrators  of  the  crime 
was  found. 

On  June  28,  1913,  Sheriff  Grubb  of  Coffey 
county,  Kansas,  was  called  into  the  coun- 
try near  by  by  a  telephone  message  that 
there  was  a  sick  man  on  the  public  high- 
way. He  went  out  and  found  the  defendant 
lying  by  the  roadside  overcome  by  heat.  He 
took  him  to  Burlington,  put  him  in  the 
jail,  and  called  the  county  physician.  The 
doctor  e.\amined  him  and  told  the  sheriff 
that  he  was  suffering  from  heat,  had  a 
fever,  and  that  he  could  not  toll  what  might 
happen.  The  sheriff  told  the  defendant 
that  the  doctor  said  he  was  in  a  bad  con- 
dition, and  if  he  had  any  people,  probably 
ho  had  better  communicate  with  them  so 
that  they  could  come  and  get  him,  or  take 
care  of  him.  Defendant  told  the  sheriff 
to  notify  the  officers  at  Nebraska  City  to 
come  and  get  him;  that  he  was  implicated 
in  a  murder  which  took  place  there  in  a 
big  cut  near  the  wagon  bridge  down  by  the 
river.  The  officers  at  Nebraska  City  were 
notified,  but  none  came.  The  elieriff  testi- 
fied that  when  the  officers  did  not  come  from 
Nebraska  City,  defendant  told  him  about 
the  murder  of  Julian  Bahuaud.  He  said 
that  he  and  two  other  men  met  in  the  back 
part  of  a  barber  shop  in  Julian;  that  they 
afterwards  met  at  a  street  corner  and 
walked  upon  the  railroad  to  Bahuaud's 
home;  that  as  they  went  up  they  looked  in 
at  the  window  and  saw  the  old  man  eating 
his  supper,  his  back  towards  the  door;  it 
was  about  dusk;  that  one  of  them  hit  him 
on  the  head  with  a  stone  tied  in  a  handker- 
chief; that  it  was  not  their  intention  to 
kill  him,  but  to  commit  a  robbery;  that  af- 
ter they  found  he  was  dead  they  carried  him 
and  laid  him  on  the  bed.  He  said  that  he 
went  outside  to  watch,  and  the  others  went 
upstairs  and  found  a  tin  box  in  which  they 
found  some  money;  that  they  went  back 
up  the  railroad  to  town,  and  he  went  back 
L.R.A.1915C. 


'  to  where  he  was  working  in  the  country. 
The  witness  asked  him  about  the  blood  on 
the  wall  of  the  stairway,  and  he  said  one 
of  them  cut  his  hand  in  opening  the  tin  box 
and  coming  downstairs  left  blood  on  the 
wall  or  the  banister. 

W.  H.  Jones,  sheriff  of  Nemaha  county, 
Nebraska,  testified  that  he  went  to  Burling- 
ton, saw  the  defendant  in  jail  at  that  place, 
and  had  throe  conversations  with  him.  The 
statements  made  by  defendant,  in  sub- 
stance, were  the  same  as  those  made  to 
Sheriff  Grubb,  but  in  addition  defendant 
said  that  it  was  about  8  or  half  past  in  the 
evening,  and  that  the  lamp  was  lighted; 
that  Gibbs  slipped  in  and  hit  Bahuaud; 
that  the  others  got  about  $800  or  $1,000 
from  the  tin  box,  and  that  he  got  $200  in 
money.  In  the  third  talk  he  added  that 
he  was  working  at  the  time  for  Henry 
Levigne,  and  that  he  stopped  work  about 
the  middle  of  the  afte»nobn  that  day  and 
went  to  Julian.  After  repeated  question- 
ing, he  finally  told  hJbi  that  one  of  the 
men  was  Frank  Gibbs,  and  that  the  other 
was  a  little  fellow  called  Joe,  but  he  could 
not  remember  his  last  name.  On  the  wit- 
ness's asking  if  it  was  Joe  Kopf,  he  said, 
"Yes;  it  was."  He  also  told  that  he  re- 
mained in  the  neighborhood  of  Julian  for 
about  a  year,  when  one  Sunday  he  heard 

I  a  Mr.  Cook  say,  "I^et's  hang  SlicUenberger 
for  killing  old  man  Julian;"  that  he  then 
thought  they  knew  about  it,  and  went 
away.  He  afterwards  said  to  the  witness 
he  did  not  see  Gibbs  strike  the  deceased. 
The  witness  said  that  he  suggested  the 
name  of  Joe  Kopf  to  defendant  because 
a  number  of  people  were  suspicious  that 
he  was  one  of  the  parties  who  committed 
the  murder. 

Mr.  Levigne  testified  that  defendant 
worked  for  him  in  June,  1S90,  and,  by 
referring  to  his  account  book,  that  on  the 
16th  of  June,  he  worked  three-quarters  of 
the  day,  being  off  duty  the  latter  part  of 
the  day,  and  that  he  did  not  sec  him  again 
until  the  next  ir.orning.  On  cross-examina- 
tion he  testified  that  he  did  not  remember 
whether  defendant  was  at  home  for  supper 
that  evening,  he  could  not  be  positive.  He 
also  said  it  was  not  unusual  for  defendant 
to  take  a  half  or  three-quarters  of  a  day 
off,  and  go  to  town,  and  that  defendant  con- 
tinued to  work  for  him  until  the  4th  of 
August. 

The  witness  Cook  testified  to  making  a 
joking  remark  about  a  year  after  the  event, 
proposing  to  hang  Shellenberger  for  Bahu- 
aud's murder.  He  described  the  surround- 
ings of  the  house,  and  said  that  the  window 
in  Bahuaud's  kitchen  was  a  half  window, 
and  so  high  that  a  man  could  not  look  into 
it  from  the  ground  outside,  the  top  of  it 
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going  close  to  the  ceiling.  The  house  stood 
about  2  feet  above  the  ground,  and  while 
one  could  see  out  from  the  inside,  he  could 
not  see  in  from  the  outside.  The  state  also 
showed  by  this  witness  that  defendant,  a 
year  or  two  before  the  murder,  worked  on 
an  adjoining  farm  to  that  of  deceased,  and 
lived  one  winter  in  a  cabin  about  30  rods 
from  Bahuaud's  house.  The  foregoing  is 
a  much  condensed  statement  of  the  essential 
facts  proved  by  the  state. 

For  the  defense,  one  group  of  witnesses 
was  called  to  prove  that  defendant  was 
weak-minded,  or  defective  mentally,  and 
that  he  had  a  mania  or  predisposition  to 
make  false  confessions  that  he  was  impli- 
cated in  serious  crimes.  Another  group, 
among  whom  was  Kopf  himself,  was  called 
to  prove  an  alibi  for  Kopf.  Defendant  also 
took  the  stand.  He  admitted  that  he  made 
nearly  all  the  statements  testiUcd  to  by 
Jones  and  Grubb,  but  declared  them  to  be 
false,  and  said  he  could  not  tell  why  he 
made  them.  He  also  testified  that  he  re- 
mained in  the  neighborhood  of  Julian  and 
Xebraska  City  for  four  or  five  years  after 
the  remark  made  by  Cook,  to  which  allusion 
had  been  made,  which  he  said  was  made  in 
a  joking  manner,  and  to  which  he  paid  no 
attention.  A  doctor  testified  that,  with 
other  physicians,  he  made  a  physical  ex- 
amination of  defendant,  and  found  scars 
caused  by  syphilitic  lesions,  and  that  syph- 
ilis is  apt  to  affect  the  mental  soundness 
of  those  afflicted  with  it,  and  cause  degener- 
acy, loss  of  mind  or  mental  capacity. 

In  rebuttal,  two  other  physicians  were 
called  who  had  participated  in  the  examina- 
tion of  defendant.  These  testified  they 
found  no  evidence  of  syphilis,  and  that 
defendant  was  not  weak-minded,  but  was 
mentally  dull.  Several  witnesses  testified 
that  soon  after  the  murder,  Kopf's  hand 
was  wrapped  up. 

Over  100  assignments  of  error  are  made 
in  the  petition  in  error.  We  cannot  con- 
sider them  all  with  due  regard  to  the  rights 
of  other  litigants. 

It  is  strenuously  insisted  that  the  con- 
fessions made  to  SlieriiT  Grubb  and  Sheriff 
Jonos  were  not  voluntarily  made,  and  are 
for  that  reason  inadmissible.  At  the  time 
these  were  made  defendant  was  suffering 
from  a  heat  stroke,  and  had  been  taken  to 
the  county  jail,  not  because  he  was  accused 
of  any  crime,  but  in  order  to  give  him  prop- 
er care.  The  statements  made  by  him  to 
Sheriff  Grubb,  both  as  to  a  murder  at 
Nebraska  City  and  the  Bahuaud  murder, 
seem  to  have  been  entirely  voluntary  on  his 
part.  He  was  apparently  unrestrained  ex- 
cept by  his  own  physical  condition.  No 
compulsion  is  shown  as  to  tho  statement  to 
iSheriff  Jones.  We  have  no  doubt  that  tho 
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statements  made  were  proper  to  be  received 
in  evidence  in  connection  with  all  the  testi- 
mony as  to  the  circumstances  under  which 
they  were  made,  and  it  was  for  the  jury, 
and  not  for  the  court,  to  say  what,  if 
any,  weight  should  be  given  to  them. 

Error  is  assigned  upon  the  exclusion  of 
the  testimony  of  several  witnesses  as  to  a 
confession  made  by  defendant,  years  before, 
that  he  was  guilty  of  another  murder. 

The  testimony  of  T.  J.  Mahoney  of 
Omaha  was  taken  out  of  the  hearing  of 
the  jury  in  order  to  accommodate  the  wit- 
ness, and  it  was  afterwards  offered  on  the 
part  of  defendant  as  a  deposition  by  con- 
sent of  counsel.  The  gist  of  Mr.  Mahoney 's 
testimony  was  that  in  1890  a  Mr.  and  Mrs. 
Jones  were  murdered  in  Douglas  county; 
that  at  that  time  Mr.  Mahoney  was 
prosecuting  attorney  for  that  county;  that 
one  Neal  was  arrested  and  charged  with 
the  crime;  that  Neal  made  a  statement 
which  implicated  the  defendant;  that  de- 
fendant was  arrested  and  taken  to  Douglas 
county,  and  while  in  custody  confessed  that 
he  went  with  Xeal  to  the  farm  where  Mr. 
and  Mrs.  Jones  lived,  to  steal  horsra  and 
cattle;  that  he  saw  Neal  shoot  them,  and 
that  Neal  gave  him  the  revolver,  which  he 
threw  into  a  stream  near  by.  Mr.  Mahoney 
then  questioned  him  as  to  the  locality  of  tho 
crime  and  the  situation  of  the  buildings 
upon  the  farm.  He  did  not  reply,  and 
seemed  unable  to  do  so,  but  when  leading 
questions  which  suggested  answers  were 
put  he  brightened  up  and  answered,  "Yes;" 
that  most  of  these  questions  suggested 
things  contrary  to  the  fact,  but  that  de- 
fendant readily  answered,  "Yes"  to  any 
of  them.  A  complaint  and  information  was 
filed  against  him  by  the  witness,  but  upon 
further  investigation  the  prosecution  was 
dropped  and  Shellenberger  discharged. 
Questions  as  to  the  defendant's  mental  con- 
dition at  that  time  were  excluded  upon  ob- 
jections by  the  state.  Nearly  all  of  this 
testimony  was  excluded  as  too  remote  and 
immaterial,  and  was  not  read  to  the  jury. 

The  testimony  of  H.  P.  Hayes  was  taiccn 
in  the  same  manner,  and  much  of  it  ex- 
cluded as  too  remote.  He  testified  that 
he  was  chief  detective  of  the  Omaha  police 
force  at  the  time  of  the  Jones  murder: 
that  after  Shellenberger  was  arrested  for 
that  crime  he  talked  with  him  several  times 
with  regard  to  it:  that  Shellenberger 
stated,  in  substance,  that  he  was  associated 
with  Neal  in  the  murder,  giving  details: 
that  upon  inquiry  it  was  found  that  he 
could  not  describe  anything  about  the  farm, 
which  led  to  an  investigation  at  Nebraska 
City,  and  that  following  this  investigation 
the  defendant  was  discharged. 

George  W.  Leidigh  testified  that  he  had 
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lived  in  the  state  of  Nebraakk  for  forty- 
three  years,  had  been  a  warden  of  the  state 
penitentiary,  and  had  been  a  member  of 
the  legislature  for  several  terms;  that  in 
February,  1890,  defendant  worlced  for  him 
at  Nebraska  City  for  a  week  or  ten  days, 
putting  up  ice,  and  including  the  4th  of 
February,  which  was  the  date  of  the  Jones 
murder.  He  produced  a  check  dated  the 
4th  of  February,  and  stated  that  he  de- 
livered that  check  to  Shellenberger  between 
the  hours  of  8  and  10  o'clock  at  night  on 
that  day;  that  he  always  paid  his  men  in 
the  evening  after  they  were  through  workj 
that  in  the  course  of  business  this  check 
was  returned  to  him,  and  that  he  after- 
wards took  it  to  Omaha  and  delivered  it ; 
to  Mr.  Mahoney,  who  afterwards  returned 
it  to  him.  Both  Hayes  and  this  witness 
postively  identified  the  defendant  as  being 
the  Joseph  Shellenberger  who  was  charged 
with  the  Jones  murder  and  who  made  the 
confession.  The  witness  was  then  asked 
with  respect  to  conversations  which  he  had 
with  defendant  at  tliat  time,  with  reference 
to  the  confession  and  other  talks  and  acts 
of  defendant,  with  the  object  of  laying  a 
foundation  for  his  opinion  as  to  sanity. 
This  was  objected  to  and  excluded  and  an 
offer  to  prove  denied. 

Mr.  Chapman,  who  served  as  mayor  of 
Nebraska  City,  and  who  had  lived  in  Ne- 
braska City  for  thirty  years,  testified  that 
the  defendant  was  commonly  knonrn  by  the 
name  of  Joe  Shellenberger ;  that  his  parents 
lived  upon  a  small  farm  which  the  witness 
owned,  and  that  he  was  on  quite  intimate 
terms  with^ithe  defendant  and  his  family; 
that  defendant's  mother  was  a  woman  of 
high  temper,  would  have  tantrums,  would 
go  about  the  house  talking  to  herself,  and 
at  times  would  fight  with  any  member  of 
the  family ;  that  she  suffered  from  epileptic 
fits,  would  fall  down  and  froth  at  the 
mouth ;  that  defendant's  father  was  afflicted 
with  St.  Vitus's  dance  for  many  years,  and 
finally  died  from  that  affiiction;  that  the 
defendant,  when  he  was  a  boy  on  the  farm, 
was  afflicted  with  St.  Vitus's  dance  and  was 
a  very  nervous  boy. 

It  was  also  shown  that  the  defendant  is 
without  education,  unable  to  read  or  write, 
and  below  the  average  in  intelligence;  he 
had  been  a  wanderer  from  place  to  place 
both  before  and  after  1800,  changing  his 
name  from  time  to  time,  sometimes  work- 
ing as  a  farm  hand  or  laborer,  sometimes 
apparently  engaged  in  petty  crimes.  With 
such  progenitors,  with  such  testimony  in 
relation  to  defendant's  character  and  life, 
and  under  the  peculiar  conditions  of  this 
case,  where  the  truth  of  the  confession  is 
the  most  material  matter  in  the  contro- 
versy, it  seems  to  us  essential  to  a  fair  trial 
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that  every  fact  which  would  throw  any  light 
upon  its  truth  or  falsity  should  be  submit- 
ted to  the  jury.  The  state  insists  that  the 
testimony  with  reference  to  the  defendant's 
confession  or  implication  in  the  murder  of 
Mr.  and  Mrs.  Jones  is  too  remote  in  point 
of  time  to  be  of  any  weight,  but  it  must  be 
remembered  that  the  subject  of  investigation 
is  the  mental  condition  and  peculiarities  of 
defendant,  that  the  motive  for  the  confession 
is  material,  and  that  a  peculiar  mental  bias, 
weakness,  or  tendency  may  extend  for  a 
lifetime.  There  is  often  a  persistency  in 
both  mental  and  physical  habits  that  is 
remarkable,  and  a  defective  mind  may  con- 
tinue at  the  childhood  stage.  The  defend- 
ant stood  charged  with  a  crime  punishable 
by  the  extreme  penalty  of  the  law.  If  he 
is  a  degenerate  or  defective,  there  is  the 
more  reason  for  care  and  caution  that 
every  provision  which  the  law  offers  for 
the  protection  of  those  accused  of  crime 
should  be  allowed.  There  are  numerous 
cases  upon  record  where  men  have  volun- 
tarily confessed  themselves  to  be  guilty  of 
atrocious  crimes,  where  investigation  has 
proved  their  innocence,  and  the  confession 
could  only  be  attributed  to  a  defective  or 
abnormal  mentality.  This  is  said,  not  as 
indicating  or  expressing  any  opinion  as  to 
the  guilt  or  innocence  of  the  defendant,  but 
merely  to  emphasize  the  necessity  of  ex- 
treme care  to  allow  the  accused  a  full  op- 
portunity to  make  his  defense. 

After  a  careful  consideration  of  all  the 
testimony  in  the  record,  we  are  satisfied 
that  without  the  confession  there  is  not 
sufficient  evidence  to  sustain  the  conviction. 
The  most  important  inquiry  therefore — the 
vital  question  in  the  case — is,  what  weight 
and  value  should  be  given  to  the  confession 
as  evidence?  To  determilie  this,  all  the 
testimony  bearing  upon  defendant's  physi- 
cal and  mental  condition,  both  at  the  time 
of  the  confession  and  before,  the  tendencies 
which  he  may  have  inherited,  his  manner 
of  life,  and  the  fact  that  he  confessed  to 
other  homicides  of  wliich  he  could  not  have 
been  guilty,  should  all  be  taken  into  con- 
sideration. We  are  of  opinion  that  evi- 
dence as  to  any  fact  occurring  during  the 
life  of  this  defendant  which  is  in  any  way 
calculated  to  throw  light  upon  the  credi- 
bility of  his  confession  is  material  to  the 
issues,  should  have  been  submitted  to  the 
jury,  and  that  it  was  prejudicial  to  his 
rights  to  exclude  it. 

The  court  gave  the  following  instruc- 
tions: "A  certain  police  officer  has  testified 
in  this  case,  and  you  are  instructed  that 
under  the  laws  of  this  state,  in  weighing 
his  testimony,  a  greater  care  should  be 
used,  because  of  the  natural  and  unavoid- 
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able  tendency  of  such  peraone  in  procuring ' 
and  stating  evidence  against  the  aw;cused." 

The  witness  Hayes  is  the  only  police  of- , 
ficer  who  was  sworn.     His  testimony  was 
for  defendant.    Instructions  of  this  nature 
are  countenanced  by  the  courts  in  behalf  ; 
of  a  defendant,  in  order  to  call  attention 
of   tlie  jury   to  the   fact  that   the  hunting 
instinct  still   exists,   and  that  men   whose 
duty  it  is  to  prosecute  criminals  sometimes ' 
allow  their  zeal,  perhaps  uneonsciously,  to 
color   or   bias   their   testimony   in   the  en- 
deavor  to  procure  conviction.     This  is  the 
only  reason  why  such  instructions  are  per- 
mitted.    If  this  instruction  had  any  effect, 
it  -could  only  be  to  disparage  the  testimony  . 
of  Hayes. 

It  is  said  that  the  court  erred  in  refus- j 
ing  to   permit  the  defendant  to  show,  by 
several  witnesses  called  by  him,  that  in  the  | 
opinion  of  each  of  them  the  defendant  was 
insane   on    the   subject   of   confessions   im- 1 
plicating    himself    in    crimes.      We    think  i 
that  in  the  main  the  court  was  justified  in  I 
excluding  this  evidence.     The  settled  rule 
is  that  a  nonexpert  may,  after  detailing  to 
the  jury  at  length  the  facts  and  circum- 
stances upon  which  he  bases  his  opinion, 
give    his    opinion    upon    the    question    of 
sanity.     Not  being  an  expert,  after  he  has 
given   the   facts   upon   which   he   bases   his 
opinion,  the  jury  are  as  well  fitted  to  de- 
cide the  question  as  the  witness,  and  he  is 
therefore  not  permitted  to  express  his  opin- 
ion without  disclosing  the  facts  upon  which 
he  bases  it.    This  rule  of  the  law  of  evidence 
ie  so  elementary  as  to  require  no  authorities 
to  support  it. 

Complaint  is  made  with  respect  to  the 
admission  of  the  testimony  of  Cook  as  to 
the  remark  that  was  made  by  him  to  Shel- 
lenberger  which  has  been  alluded  to.  Since 
the  defendant  told  this  to  the  sheriff  at 
Burlington,,  it  was  proper  to  allow  the  wit- 
ness Cook  to  testify  to  it  also,  as  corrobora- 
tion of  the  confession,  and  as  showing  a 
motive  for  flight.  Its  effect  as  evidence, 
however,  practically  disappeared  when  it 
was  shown  that  though  Cook  had  not  seen 
the  defendant  afterwards  until  the  trial, 
Shellenberger  remained  in  the  vicinity  for 
at  least  four  or  five  years  afterwards.  If 
it  was  desired  to  exclude  the  testimony,  de- 
fendant should  have  moved  the  court  to  re- 
move its  consideration  from  the  jury,  since 
it  was  only  proper  to  receive  it  to  show  a 
motive  for  flight  on  account  of  fear  that 
his  guilt  was  suspected,  and  in  connection 
with  evidence  that  he  actually  fled  or  went 
in  hiding. 

Error  is  assigned  on  account  of  instruc- 
tion No.  20,  which  is  as  follows:  "The 
court  instructs  the  jury  that  if  the  prose- 
cution in  this  case  has  proved,  independent 
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of  the  confession  of  the  defendant,  beyond 
a  reasonable  doubt,  that  Julian  Bahuaud 
was  killed  on  the  16th  day  of  June,  1899, 
as  alleged  in  the  indictment  in  this  case, 
then  the  confession  of  the  defendant,  if  he 
made  such  confession,  is  competent  evidence 
to  prove  his  connection  with  said  crime,  and 
may,  with  slight  corroboration,  be  sufficient 
to  convict." 

The  complaint  is  that  there  was  no  proof 
outside  of  the  confession  to  sliow  defend- 
ant's connection  with  the  crime,  and  that 
it  was  erroneous  to  say  "that  the  confes- 
sion of  the  defendant,  if  he  made  such  con- 
fession, is  competent  evidence  to  prove  his 
connection  with  said  crime."  We  think 
there  was  no  error  in  the  preliminary  state- 
ment as  to  the  fact  of  the  murder,  but  we 
agree  with  the  defendant  tliat  the  latter 
part  of  the  instruction,  which  tells  the  jury 
that  "the  confession  of  the  defendant,  if 
he  made  such  confession,  is  competent  evi- 
dence to  prove  his  connection  with  said 
crime,"  is  too  broad  a  statement.  It  is 
true  the  confession  may  be  competent  evi- 
dence, but  this  can  only  be  so  if  the  jury 
are  satisfied  that  the  defendant  made  it 
voluntarily  and  understand ingly,  and  not 
by  reason  of  mental  weakness  or  obliquity. 
In  other  words,  tlie  instruction  seems  to  de- 
termine as  a  matter  of  law  that  the  confes- 
sion "is  competent  evidence,"  while  it  was 
for  the  jury  to  determine  its  competency 
and  weight  as  evidence. 

Complaint  is  made  as  to  the  giving  of 
instructions  Nos.  12  and  13,  defining  rea- 
sonable doubt.  In  Blue  v.  State,  86  Neb. 
189,  125  N.  W.  136,  in  the  opinion  by  Sedg- 
wick, J.,  some  of  the  language  of  this  in- 
struction is  considered  at  some  length  and 
condemned.  It  is  then  suggested  that  the 
instruction  upon  reasonable  doubt  given  by 
Chief  Justice  Shaw  in  the  trial  of  Professor 
Webster  for  the  murder  of  Farkman  (Com. 
v.  Webster,  5  Cush.  295,  320,  52  Am.  Dec. 
711),  which  was  expressly  approved  in  this 
state  in  Carr  v.  State,  23  Neb.  749,  37 
N.  W.  630,  is  a  model  which  may  well  be 
followed  by  our  trial  courts.  It  was  said  in 
Flege  V.  State,  90  Neb.  390,  401,  133  N.  W. 
431,  by  a  minority  of  the  court,  and  in  Bar- 
tels  V.  State,  91  Neb.  675,  136  N.  W.  717, 
by  a  divided  court,  that  an  instruction 
similar  to  No.  12  was  erroneous  and  was 
prejudicially  erroneous  in  those  cases. 

The  case  is  a  difficult  one.  On  the  one 
hand,  the  story  told  by  Shellenberger  seems 
to  be  corroborated  by  the  physical  facts 
surrounding  the  tragedy;  on  the  other 
hand,  an  abnormal  and  defective  individual, 
with  a  vivid  imagination  uncontrolled  by 
sound  reason,  living  at  the  time  in  the 
neighborhood  of  the  crime,  at  the  house 
of  a  man  who  had  attended  the  inquest. 
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'irhere  all  the  circumstftnces  and  details 
were  matters  of  common  discussion  and 
general  knowledge,  might,  years  afterwards, 
relate '  these  incidents  and  by  an  exagger- 
ated egotism,  if  his  mental  peculiarities 
ran  in  that  direction,  accuse  himself  of  the 
crime.  Such  instances  have  not  been  un- 
common in  the  history  of  criminal  law  in 
England  and  in  this  country.  Even  in  this 
state  in  recent  years  unfounded  confessions 
of  murder  have  been  made,  and  the  confess- 
ing party  acquitted  when  all  the  facts  were 
disclosed.  The  defendant  may  be  guilty, 
but  the  orderly  and  impartial  administra- 
tion of  justice  and  the  dignity  and  welfare 
of  the  commonwealth  demand  he  be  afforded 
the  opportunity  to  produce  before  the  jury 
all  of  the  material  and  competent  evidence 
upon  which  he  relies. 

The  judgment  of  the  District  Court  is  re- 
versed. 

Hose,  J.,  not  sitting. 

Fawcett,  J.  < 

I  concur  in  the  views  of  the  majority 
as  general  legal  propositions,  but,  under 
the  evidence  in  the  record,  taken  as  a  whole, 
1  do  not  think  they  justify  a  reversal. 


NORTH  DAKOTA  SVPREME  COrRT. 

RE  APPLICATION  OF  MARTHA  A. 
HART. 

(20  N.  D.  38,  149  N.  W.  668.) 

Pardon  —  power  to  grant. 

1.  The  exclusive  power  to  grant  commu- 
tations and  pardons  is  vested  by  article  3 

Headnotes  by  Bruce,  J. 


of  the  amendments  to  the  Constitution  of 
North  Dakota  in  the  board  of  pardons. 
Same  —  suspension  of  sentence  —  legal- 
ity. 

2.  A  trial  court  may,  without  encroach- 
ing upon  the  prerogatives  of  the  pardoning 
power,  suspend  the  execution  of  sentence  so- 
as  to  allow  an  opportunity  for  an  appeal 
to  executive  clemency. 

Sentence  ^  suspension  —  revocation. 

3.  Where  the  court  suspends  a  jail  sen- 
tence for  an  indefinite  period  under  the 
provisions  of  chapter  136  of  the  Laws  of 
lt)13,  such  suspension  may  be  revoked  and 
the  defendant  imprisoned  even  after  the 
period  of  the  sentence  has  expired. 

(Spalding,   Oh.  J.,   dissents.) 

(November  21,  1914.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  release  from  custody  to 
which  applicant  had  been  committed  upon 
revocation  of  a  suspension  of  sentence  for 
conducting  a  bawdyhouse.    Writ  quashed. 

Statement  by  Bruce,  J.: 

This  is  a  proceeding  upon  a  writ  of  habeas 
corpus,  the  writ  having  been  issued  by  this 
court.  On  the  20th  day  of  October,  1013, 
the  petitioner  was  arrested  at  the  city  of 
Fargo  and  brought  before  Hon.  A.  G.  Han- 
son, judge  of  the  county  court  of  Cass  coun- 
ty, on  the  charge  of  keeping  and  maintain- 
ing a  bawdyhouse.  She  entered  a  plea  of 
guilty  and  the  court  imposed  a  fine  of  $30(1 
and  a  jail  sentence  of  six  months,  and  also 
required  the  defendant  to  pay  the  costs  of 
the  action.  On  the  same  day  the  following 
order  suspending  the  jail  sentence  was  en- 
tered: 

Said  defendant  and  her  attorney,  Seth  W. 
Richardson,   Esq.,   appeared   in   court,   and 


Hole.  —  Power  of  court  to  suspend,  sen- 
tence or  stay  execution  of  sentence. 

This  note  is  supplementary  to  the  notes 
to  State  V.  Abbott,  33  L.R.A.(N.S.)  112, 
and  Fuller  v.  State,  39  L.R.A.(N.S.)  242, 
where  the  early  cases  upon  this  question 
are  gathered. 

As  to  power  to  commit  after  expiration 
of  term  of  sentence,  see  note  to  Ex  parte 
Clendenning,  19  L.R.A.(N.S.)   1041. 

As  indicated  in  the  note  in  33  L.R.A. 
(N.S.)  112,  it  is  generally  conceded  that 
courts  may  suspend  sentence  temporarily 
for  the  purpose  of  considering  motions  for 
new  trials  and  the  like,  but,  as  shown  in 
that  note,  there  is  a  conflict  as  to  the 
power  of  courts  to  suspend  sentence  in- 
definitely. 

Power  to  suspend  sentence  temporarily. 

Supplementing  notes  in  33  L.R.A.  (N.S.) 
113,  and  39  Li.R.A.(N.S.)  242. 
L.R.A.1915C. 


A  court  having  jurisdiction  in  a  criminal 
case  has  power  to  suspend  judgment  on  con- 
viction for  determinate  perioids  and  for  a 
reasonable  length  of  time.  State  v.  Tripp, 
—  N.  C.  — ,  83  S.  E.  630. 

And  a  court  has  power  to  suspend  sen- 
tence for  a  definite  time  with  the  con- 
sent of  the  defendant  upon  a  condition 
which  he  impliedly  promises  to  perform. 
State  v.  Everitt,  164  N.  C.  399,  47  L.R.A. 
(N.S.)  848,  79  8.  E.  274. 

And  it  is  held  that  sentence  may  be  pro- 
nounced on  a  plea  of  guilty  at  a  term  sub- 
sequent to  that  at  which  the  plea  was  en- 
tered. Cox  V.  State,  —  Ark.  — ,  169  S.  W. 
789 ;  Spencer  v.  State,  —  Ark.  — ,  169  S.  W. 
790. 

And  in  Ex  parte  Sparks,  9  Okla.  Crim. 
Rep.  665,  132  Pac.  1118,  it  was  held  that 
where  conditions  arise  which  render  it  im- 
possible to  render  judgment  at  the  tei;m  at 
which  the  defendant  is  convicted,  judgment 
mav  be  entered  at  a  subsequent  term,  not- 
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the  state's  attorney,  A.  W.  Fowler,  was  also 
present;  the  defendant  then  in  person  and 
in  open  court  withdrew  her  plea  of  not 
guilty  to  the  charge  of  keeping  and  main- 
taining a  bawdyhouse,  and  entered  a  plea 
of  guilty  to  said  charge.  By  consent  of 
counsel  judgment  was  then  entered  and  said 
defendant  was  sentenced  to  be  confined  in 
the  county  jail  of  Cass  county,  Xorth  Dakota, 
for  a  period  of  six  months  and  pay  a  fine 
of  $300  and  costs  of  this  action,  taxed 
at  $3.70,  and  in  default  of  the  payment  of 
the  fine  and  costs  that  she  stand  committed 
to  the  said  county  jail  for  the  further  period 
of  ninety  days.  Thereupon  said  defendant, 
by  her  counsel,  paid  into  court  said  fine  of 


$300  and  $3.70  costs,'  and,  it  appearing  to 
the  satisfaction  of-  the  judge  of  this  court 
that  said  defendant  has  not  heretofore  been 
imprisoned  for  crime,  and  it  further  appear- 
ing to  the  satisfaction  of  the  judge  of  this 
court  that  said  defendant  is  about  to  leave 
this  state,  and  it  further  appearing  to  the 
satisfaction  of  the  judge  of  this  court  that 
the  public  welfare  does  not  demand  or  re- 
quire that  the  defendant  shall  suffer  the 
full  penalty  of  the  judgment  imposed  by 
said  sentence,  now  therefore,  on  motion  of 
said  state's  attorney,  it  is  hereby  ordered 
and  directed,  that  said  jail  sentence  of  six 
months  imposed  upon  said  defendant  as 
aforesaid  be,  and  the  same  hereby  is,  sus- 


withstanding  §§  5942,  5943,  and  5953,  Rev. 
Laws  1910. 

In  Re  Homstreet,  18  Cal.  App.  639,  123 
Pac.  984,  a  judgment  rendered  after  the 
lapse  of  the  two  days  allowed  for  pro- 
nouncing sentence  was  held  not  an  excess 
of  jurisdiction,  but  merely  an  error  in  pro- 
cedure which  the  defendant  was  entitled  to 
have  reviewed  on  appeal,  and  a  new  trial 
granted  on  account  of  such  error. 

Although  the  record  does  not  shpw  that 
the  delay  in  pronouncing  judgment,  which 
was  for  a  period  longer  than  allowed,  ex- 
cept in  case  of  motions  for  new  trials,  was 
for  the  purpose  of  hearing  such  a  motion, 
but  such  a  motion  was  had  and  denied,  it 
will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  court  acted 
regularly,  and  that  the  continuance  was 
allowed  for  the  purpose  of  hearing  a  mo- 
tion for  a  new  trial.  People  v.  Rhodes, 
17  Cal.  App.  789,  121  Pac.  935;  People  v. 
Scott,  13  Cal.  App.  301,  109  Pac.  498. 

And  where  it  is  provided  by  statute  that 
"the  court  must  appoint  a  time  for  pro- 
nouncing judgment  which  must  not  be  less 
than  two,  nor  more  than  five  days  after 
the  verdict  or  plea  of  guilty,  provided, 
however,  tiiat  the  court  may  extend  the 
time  not  more  than  ten  days  for  the  pur- 
pose of  hearing  or  determining  any  motion 
for  a  new  trial  or  in  arrest  of  judgment," 
a  sentence  pronounced  fifteen  days  after 
the  rendition  of  the  verdict  is  valid,  al- 
though the  date  originally  fixed  for  pro- 
nouncing sentence  was  only  four  days  aftet 
the  rendition  of  the  verdict;  especially 
where  both  dates  were  appointed  at  the  re- 
quest of  the  defendant,  since  the  maximum 
limit  is  fifteen  days,  and  it  does  not  matter 
whether  it  is  divided  into  two  periods  of 
five  and  ten  days,  or  two  periods  of  four 
and  eleven  days,  respectively.  People  v. 
Flavin,  21  Cal.  App.  244,  131  Pac.  321. 

The  fact  that  a  motion  for  a  new  trial 
was  made  before  the  defendant  was  formal- 
ly arraigned  for  sentence  does  not  rob  it 
of  the  force  and  effect  of  a  motion  for  a 
new  trial  so  as  to  preclude  the  court  from 
continuing  the  hearing  as  allowed  by  the 
Code,  especially  where  the  continuance  is 
at  the  request  of  the  defendant.  People 
V.  Bernard,  21  Cal.  App.  50,  130  Pac.  1063. 
L.R.A.1915C. 


— indefinitely. 

Supplementing  notes  in  33  L.B.A.(N.S.) 
114  and  39  L.R.A.(N.S.)   242. 

A  court  for  many  purposes,  as  on  a  pend- 
ing motion  for  a  new  trial,  appeal,  or  other 
review  of  the  judgment  or  other  proceed- 
ings supplemental  to  it,  has  inherent  power 
to  suspend  or  stay  execution  of  judgment; 
but  it  has  no  power  to  indefinitely  stay  or 
suspend  execution  for  or  during  'the  good 
behavior  of  the  defendant.  Reese  v.  Olsen, 
44  Utah,  318,  139  Pac.  941. 

And  it  has  been  held  that  a  trial  judge 
has  no  more  authoritr  to  indefinitely  sus- 
pend the  imposition  of  the  punishment  pre- 
scribed by  law  upon  one  found  guilty  of  a 
crime,  or  who  has  entered  a  plea  of  guilty, 
than  it  has  to  indefinitely  suspend  the 
execution  of  a  sentence  after  its  imposition. 
Hancock  v.  Rogers,  140  Ga.  688,  79  S.  E. 
558. 

So  it  has  been  held  that  whenever  a  ver- 
dict or  plea  of  guilty  has  become  final,  the 
court  is  under  an  absolute  duty  to  pro- 
nounce sentence,  auid  has  no  discretion,  as 
a  disciplinary  measure,  to  suspend  it. 
State  ex  rel.  Dawson  v.  Sapp,  87  Kan.  740, 
42  L.R.A.{N.S.)    249,  125  Pac.  78. 

And  in  Ex  parte  Holdaway,  105  Ark.  1. 
150  S.  W.  123,  it  was  held  that  the  court 
had  not  power  to  suspend  judgment  on  con- 
dition. 

But  it  was  held  that  the  fact  that  the 
judgment  recited  that  the  payment  of  the 
fine  and  costs  assessed  was  postponed  to 
a  future  day  did  not  make  the  payment  of 
the  judgment  conditional.     Ibid. 

In  Snodgrass  v.  State,  —  Tex.  Crim. 
Rep.  — ,  41  L.R.A.(X.S.)  1144,  150  S.  \V. 
162,  it  was  held  that  the  fact  that  the  Con- 
stitution placed  in  the  governor  power  to 
grant  reprieves  and  pardons  "'after  convic- 
tion" did  not  limit  his  authority  to  cases 
in  which  the  court  had  pronounced  judg- 
ment, so  as  to  authorize  conferring  upon 
the  court  jurisdiction  to  remit  punishment 
by  a  suspension  of  sentence  prior  to  that 
time. 

— statutes  regulating  suspension. 

Supplementing  notes  in  33  L.R.A.(N.S.) 
116  and  39  L.R.A.(XJS.)  243. 
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pended,  and  said  defendant  having  paid 
into  court  the  fine  and  costs  as  required  by 
said  judgment  and  sentence,  the  said  de- 
fendant is  hereby  ordered  discharged  and 
released  from  custody  forthwith. 

Bated  at  Fargo,  North  Dakota,  this  28th 
day  of  October,  1913. 

By  the  court:  A.  G.  Hanson,  Judge. 

After  the  entering  of  this  order  the  peti- 
tioner seems  to  have  resided  outside  of  the 
state  for  the  period  of  six  months.  About  a 
year  after,  and  on  the  2d  day  of  October, 
1914,  however,  she  was  again  charged  with 
keeping  a  bawdyhouse  in  the  city  of  Fargo, 
and  although  a  plea  of  not  guilty  aeems  to 


have  been  entered  in  the  action  and  no  trial 
seems  to  have  been  yet  had  thorcon,  the 
following  order  was  entered  by  the  court: 

Order  Vacating  Order  Suspending  Jail  Part 
of  Sentence. 

The  above-entitled  action  came  on  this 

day   to  be  beard  upon  the  application  of 

Arthur  VV.  Fowler,  state's  attorney,  for  an 

1  order  vacating  that  certain  order  made  in 


this  court  on  October  28,  1913,  in  the  above- 


!  entitled  case,  suspending  the  jail  part  of  the 
sentence  which  had  been  on  that  day  im- 
posed upon  the  above-named  defendant,  and 
the  state's  attorney  having  submitted  evi- 


The  power  to  suspend  the  execution  of  a 
sentence  in  a  felony  case  is  conferred  upon 
the  district  courts  by  §  1,  chap.  32,  Comp. 
Laws  1009.  Ex  parte  Lujan,  —  N.  M.  — , 
137  Pac.  587. 

It  has  been  held  that  the  legislature  has 
power  to  enact  a  statute  providing  that  a 
criminal  court,  upon  hearing  after  the  ad- 
journment of  the  term,  may  adjourn  a  case 
or  suspend  sentence  and  commit  the  de- 
fendant to  tlie  custody  of  a  probation  officer 
for  a  time  not  exceeding  one  year,  since 
such  an  act  merely  gives  the  courts  control 
over  their  judgments  for  the  period  of  one 
year,  and  does  not  conflict  with  the  pardon- 
ing power.  Belden  v.  Hugo,  —  Conn.  — , 
01  Atl.  369. 

And  it  has  been  held  that  a  suspended 
sentence  act  providing  that  in  certain  cases, 
if  the  person  on  trial  requests  it  before  tlie 
trial  ia  begun,  the  court  shall  submit  the 
question  whether  the  defendant  has  been 
before  convicted  of  a  felony,  and  authoriz- 
ing the  court,  upon  the  jury's  finding  that 
\i^  has  not,  and  their  recommendation  of 
suspension  of  sentence,  to  suspend  sentence, 
is  not  unconstitutional  as  an  interference 
with  the  pardoning  power  conferred  upon 
the  governor,  but  that  sucli  act  is  witiiin 
the  scope  of  the  legislative  power  to  fix  the 
punishment  of  any  and  all  penal  ofTcnses. 
Baker  v.  State,  —  Tex.  Crim.  Rep.  — ,  158 
S.  \V.  998;  Cook  v.  State,  —  Tex.  Crim. 
Rep.  — ,  105  S.  \V.  573;  King  v.  State, 
—  Tex.  Crim.  Rep.  — ,  162  S.  W.  890. 

And  in  view  of  sucli  act  tlie  court  can- 
not suspend  sentence  unleps  the  jury  so 
recommend  in  their  verdict.  Potter  v. 
State,  —  Tex,  Crim.  Rep.  — ,  159  S.  W. 
S46;  Johnson  v.  State,  —  Tex.  Crim.  Rep. 
— ,  169  S.  W.  1151;  Roberts  v.  State,  — 
Tex.  Crim.  Rep.  — ,  158  S.  VV.  1003;  Cook  v. 
State.  —  Tex.  Crim.  Rep.  — ,  165  S.  W.  573. 

And  it  has  been  held  that  a  finding  that 
the  defendant  has  never  before  been  con- 
victed of  a  fek>ny  in  this  state  or  any  other 
state  is  insufficient  to  warrant  the  court 
suspending  sentence.  Johnson  v.  State,  — 
Tex.  Crim.  Rep.  — ,  169  S.  W.  1151;  Rob- 
erts V.  State,  —  Tex.  Crim.  Rep.  — ,  158 
S.  VV.  1003 ;  Bowen  v.  State,  —  Tex.  Crim. 
Rep.  — ,  162  S.  \V.  1146. 

Nor  can  it  suspend  where  the  jury  merely 
L.R.A.1915C. 


find  accused's  previous  good  character,  and 
that  he  has  not  been  previously  convicted 
of  a  felony.  King  v.  State,  — 'Tex.  Crim. 
Rep.  — ,  162  S.  VV.  890. 

And  under  the  provision  of  this  act  that 
before  a  sentence  can  be  suspended  applica- 
tion therefor  must  be  made  in  writing 
before  the  trial  is  begun,  a  jury  is  not  au- 
thorized to  recommend  a  suspension  of  sen- 
tence when  no  application  was  filed  until 
after  verdict,  since,  in  the  absence  of  such 
application  being  filed  before  the  trial  be- 
gins, neither  the  court  not  jury  has  au- 
thority to  suspend  sentence.  Barnett  v. 
State,  —  Tex.  Crim.  Rep.  — ,  170  S.  VV.  143. 

And  under  such  act  an  application   for 

suspended  sentence,  filed  after  a  motion  for 

a  continuance  biis   been   overruled  and   the 

j  jury    has   been   selected,   is   filed   too   late. 

:  Sluldrew  v.  State,  —  Tex.  Crim.  Rep.  — , 

'  100  S.  VV.  156. 

It  has  been  held  under  the  act  under 
consideration  that  a  defendant  who  has  en- 
tered a  plea  of  guilty  to  two  felonies  on 
the  same  day  is  not  entitled  to  a  suspension 
of  eitlier  sentence  under  the  suspended  sen- 
tence act.  VVeatherford  v.  State,  —  Tex. 
Crim.  Rep.  — ,  160  S.  VV.  149. 

And  this  act  does  not  apply  to  cases  of 
burglary,  and  it  is  proper  in  such  a  case 
to  refuse  to  submit  the  question  of  sus- 
pension of  sentence  to  the  jury.  Black  v. 
State,  —  Tex.  Crim.  Rep.  — ,  165  S.  VV. 
571. 

The  fact  that  a  defendant  has  been  previ- 
ously convicted  of  a  felony  bars  him  from 
the  right  to  a  suspension  of  sentence  under 
the  act  in  question,  but  the  fact  that  he 
has  not  before  been  convicted  of  a  felony 
does  not,  in  and  of  itself,  entitle  one  to  a 
suspension  of  sentence,  although  it  au- 
tliorizes  him  to  enter  the  plea,  and  if  his 
roputation  is  shown  to  be  such  that  th<: 
best  interests  and  welfare  of  the  state  will 
not  suffer  by  suspending  the  sentence,  and 
is  such  that  hope  can  be  entertained  of  his 
reformation  by  extending  the  clemency,  it 
may  be  done;  but  if  this  reputation  is  such 
that  there  is  but  little  hope  of  reformation- 
without  his  being  compelled  to  undergo 
punishment,  the  punishment  should  not  be 
suspended.  Williamson  v.  State,  —  Xex. 
Crim.  Rep.  — ,  167  S.  VV.  360. 
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dence  proving  that  the  above-named  defend- 
ant had,  on  the  2d  day  of  October,  1914, 
violated  the  laws  of  this  state  by  conducting 
a  bawdyhouse  at  No.  217  Second  Avenue 
North,  in  the  city  of  Fargo,  North  Dakota, 
and  the  court  having  duly  considered  the 
matter  and  being  fully  advised  in  the  prem- 
ises, and  believing  that  tlie  said  order  sus- 
pending said  sentence  should  be  revoked  and 
set  aside,  now,  therefore,  it  is  hereby  ordered 
that  the  said  order  dated  October  28,  1013, 
suspending  the  jail  part  of  the  sentence,  be 
and  the  same  is  hereby  revoked  and  set  aside. 

Dated  at  Fargo,  North  Dakota,  this  2d 
day  of  October,  a.  d.  1914. 

By  the  court:         A.  G.  Hanson,  Judge. 

A  bench  warrant  was  duly  issued  on  this 


order  of  suspension,  and  the  petitioner  wa» 
arrested.  A  petition  was  then  made  to  the 
district  court  of  Cass  county  for  a  writ  of 
habeas  corpus,  which  was  issued,  bufc 
quashed  on  the  hearing.  Petitioner  and  de- 
fendant then  applied  to  this  court  for  a. 
writ,  which  was  issued  and  a  return  made; 
the  sheriff  justifying  under  the  order  of 
revocation  and  the  bench  warrant  of  the 
county  court. 

Mr.   Harry  liashkowttz   for   petitioner. 

Messrs.  Arthur  W.  Fowler  and  Wil- 
liam C.  Green,  for  the  State: 

Every  court  has  inherent  power  to  en- 
force obedience  to  its  mandates,  and  has 
inherent  power  to  do  all  things  that  are 
reasonably  necessary  for  the  administration 


The  "general  reputation"  of  defendant 
contemplated  by  the  suspended  sentence  act 
is  sucli  reputation  for  a  peaceable,  law- 
abiding  man.  Campbell  v.  State,  —  Tex. 
Crim.  Rep.  — ,  164  S.  W.  850. 

Power  to  sentence  after  suspension. 

Supplementing  note  in  33  L.R.A.  (N.S.) 
117. 

It  has  been  held  that  where  the  court, 
after  receiving  a  plea  of  guilty  and  noting 
it  upon  the  record,  caused  an  order  to  be 
entered  that  the  cause  be  continued,  that 
the  defendant  pay  all  costs  at  once,  and 
that  the  line  be  imposed  at  the  pleasure  of 
the  court,  it  might  enter  judgment  for  a 
fine  over  five  years  later,  and  that  such 
judgment  was  not  invalid  on  the  ground 
that  it  was  rendered  bv  piecemeal.  Bar- 
wick  V.  State,  107  Ark.  l'l5,  153  S.  W.  1106. 

And  under  such  circumstances  the  case 
was  held  not  abandoned,  or  the  court's 
power  to  render  judgment  after  the  lapse  of 
several  terms  barred.     Ibid. 

And  where  it  did  not  appear  in  this  case 
that  the  court  had  ever  struck  the  case 
from  its  docket,  or  that  the  defendant  had 
ever  asked  for  final  judgment,  or  asked  to 
be  discharged  because  no  judgment  had  been 
rendered,  it  was  held  that  he  waived  the 
delay,  and  could  not  complain  because  the 
court  delayed  entering  judgment.     Ibid. 

In  Youiig  v.  People,  53  Colo.  251,  125 
Pac.  117,  where,  after  a  plea  of  noJo  con- 
trndcre,  the  court  ordered  that  the  case 
be  retired  from  the  docket  upon  the  pay- 
ment of  costs,  but  reserved  the  right  to  ar- 
rest the  defendant  at  any  time  and  rein- 
state the  case  for  further  proceedings,  it 
was  held  that  the  court  had  the  power  at 
a  later  date  of  the  same  term,  while  the 
costs  were  unpaid,  to  reinstate  the  case 
and  pronounce  sentence,  it  being  held  that 
the  order  did  not  amount  to  an  indefinite 
postponement  of  sentence. 

And  in  State  v.  Everitt,  164  N.  C.  399, 
47  L.R.A.(N.S.)  848,  79  S.  E.  274,  it  was 
held  that  suspension  of  sentence  upon  pay- 
ment of  costs  did  not  render  such  payment 
a  satisfaction  of  the'  judgment,  so  that  the 
L.R.A.1915C. 


court  could  not  afterwards  proceed  with  the 
sentence. 

And  it  was  further  held  that  imposing 
a  sentence,  which  was  suspended  during 
good  behavior,  upon  violation  of  law  by 
the  accused,  was  not  void  as  a  punishment 
fgr  something  occurring  after  the  original 
conviction.    Ibid. 

And  it  was  held  that  one  at  liberty  under 
a  suspended  sentence  is  not  entitled  to  a 
jury  trial  of  the  question  whether  or  not 
he  has  violated  the  conditions  of  the  sus- 
pension, so  as  to  be  subject  to  punishment 
under  the  verdict  against  him.    Ibid. 

The  judge  of  a  city  court  was  held,  in 
Hancock  v.  Rogers,  140  Ga.  688,  79  S.  E. 
558,  not  to  be  without  jurisdiction  to  sub- 
sequently impose  sentence  by  reason  of  the 
entering  of  an  order,  "sentence  suspended 
and  defendant  allowed  to  go  on  his  own 
recognizance  provided  he  move  from  Pulaski 
county,"  it  appearing  that  the  defendant 
was  'brought  before  the  court  several 
months  later  upon  another  charge. 

It  has  been  held  under  a  statute  giving 
the  court  power  in  certain  cases  to  place 
a  defendant  on  probation  under  the  charge 
of  a  probation  officer,  under  such  terms  as 
it  might  require,  and  giving  it  discretion 
to  revoke  the  probation  and  immediately 
pronounce  judgment,  that  the  court's  au- 
thority to  pronounce  sentence  is  not  ex- 
hausted because  a  defendant,  during  the 
term  of  probation,  was  taken  into  custody 
by  the  probation  officer,  and  kept  in  jail 
for  a  few  days  by  order  of  the  court,  and 
then  released,  but  the  court  was  held  to 
have  jurisdiction  to  subsequently  imprison 
him  because  of  another  violation  of  the 
terms  of  his  probation.  People  v.  Dudley, 
173  Mich.  389,  138  N.  W.  1044. 

And  this  statute  was  held  not  uncon- 
stitutional because,  in  the  termination  of 
the  probation  proceedings,  no  provision  was 
made  for  benefit  of  counsel,  for  the  right 
to  be  confronted  with  witnesses,  the  right 
of  trial  by  jury,  or  on  the  ground  that  it 
deprived  the  defendant  of  his  liberty  with- 
out due  process  of  law,  or  that  by  its  terms 
he  was  more  than  once  placed  in  jeopardy 
for  the  same  offense.    Ibid. 
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of  justice,  within  the  scope  of  its  jurisdic- 
tion. 

8  Am.  &  Eng.  Enc.  Law,  28. 

Every  court  has  inherent  power  to  sus- 
pend the  execution  of  sentence,  as  well  as 
to  suspend  the  passing  of  sentence. 

State  ex  rel.  Buckley  v.  Drew,  75  N.  H. 
402,  74  Atl.  875;  Re  Collins,  8  Cal.  App. 
307,  97  Pac.  188;  Weber  v.  State,  58  Ohio 
St.  616,  41  L.R.A.  472,  51  N.  E.  116;  State 
V.  Vaughan,  71  Conn.  457,  42  Atl.  640;  Re 
Hinson,  156  N.  C.  250,  36  L.R.A.(N.S.)  352, 
72  S.  E.  310;  Fults  v.  State,  2  Sneed,  232. 

Suspension  of  execution  of  sentence  by 
the  courts  is  not  an  unlawful  interference 
with  executive  prerogatives,  to  wit,  the 
power  of  granting  pardons,  reprieves,  and 


commutations  of  sentence,  under  constitu- 
tional   provisions. 

Carnal  v.  People,  1  Park.  Crim.  Rep.  263 ; 
State  V.  Finch,  54  Or.  482,  103  Pac.  505; 
Parker  v.  State,  135  Ind.  534,  23  L.R.A.  859, 
36  N.  E.  179;  Miller's  Case,  9  Cow.  730; 
State  V.  Abbott,  33  L.R.A. (N.S.)  120.  note; 
People  V.  Brown,  54  Mich.  16, 19  K.  W.  671; 
People  V.  Stickle,  156  Mich.  657,  121  N.  W. 
497;  Snodgrass  v.  State,  —  Tex.  Crim. 
Rep.  — >  41  LJIJ^.(N.S.)  1144,  150  S.  W. 
162. 

Brace,  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  resolved  in  this  case 
is  whether,  after  an  order  suspending  a  jail 
sentence  on  which  no  commitment  has  been 


In  People  V.  Heisc,  257  111.  443,  100  N. 
E.  1000,  it  was  held  that  although  the 
court  could  not  lawfully  impose  sentence 
after  it  had  been  indefinitely  suspended  and 
a  long  period  had  elapsed,  yet  that  the 
legislature  had  power  to  give  the  court 
authority,  in  an  act  punishing  the  abandon- 
ment of  wives,  to  suspend  sentence  upon  the 
defendant  upon  his  entering  into  a  recog- 
nizance, and  to  thereafter  impose  sentence 
and  enforce  its  execution. 

In  People  v.  Polich,  —  Cal.  App.  — , 
143  Pac.  1065,  where  the  Code  provided  that 
the  court  might  extend  the  time  for  enter- 
ing judgment  not  more  than  twenty  days 
when  the  question  of  probation  was  con- 
sidered, it  was  held,  upon  its  appearing 
from  the  minutes  of  the  court  that  an  ap- 
plication for  probation  was  entered  by  the 
defendant  four  days  after  verdict,  and  that 
the  court  continued  the  matter  for  three 
days,  that  it  had  power  to  enter  judgment 
at  the  expiration  of  that  time,  although  it 
did  not  affirmatively  appear  that  the  court 
referred  the  matter  of  probation  to  the 
probation  officer  for  a  report,  the  court 
remarking  that  if  such  report  was  neces- 
sary, it  would  be  presumed  that  the  court 
proceeded  regularly  in  the  matter. 

And  it  was  held  that  even  if  the  de- 
fendant was  entitled  to  a  new  trial  be- 
cause of  the  delay  in  the  entry  of  judgment, 
yet,  in  the  absence  of  a  motion  or  demand 
for  a  new  trial  on  the  ground  of  such  de- 
lay, the  court  might  lawfully  enter  judg- 
ment.   Ibid. 

In  State  ex  rel.  Dawson  v.  Sapp,  87  Kan. 
740,  42  L.R.A.(X.S.)  240,  125  Pac.  78,  it 
was  held  that  where,  after  a  plea  of  guilty, 
the  defendant  was  permitted  to  go  at  large 
under  an  arrangement  that  he  should  es- 
cape punishment  unless  the  court  should  in 
the  future  determine  to  impose  a  sentence, 
the  jurisdiction  of  the  case  was  lost  with 
the  expiration  of  the  term,  and  that  no 
sentence  could  thereafter  be  pronounced. 

And  this  was  held  to  be  true  although 
the  sentence  purported  to  be  suspended  un- 
til a  certain  date,  for  the  purpose  of  re- 
taining control  of  the  defendant,  who  was 
ordered  to  appear  at  that  time  and  show 
L.R.A.1915C. 


that  he  bad  not  violated  the  law  in  the  in- 
terval.   Ibid. 

Power  to  stay  execution  of  sentence. 

Supplementing  notes  in  33  L.R.A.(N.S.) 
119  and  39  L.R.A.(N.S.)   244. 

There  is  a  conflict  upon  the  power  of 
courts  to  suspend  the  execution  of  sentence 
after  it  has  been  pronounced,  many  deci- 
sions taking  the  view  that  such  action  by 
the  court  is  an  interference  with  the  execu- 
tive's right  of  pardon. 

In  State  v.  Sturgis,  110  Me.  96,  43  L.R.A. 
(N.S.)  443,  85  Atl.  474,  it  was  held  that 
after  sentence  has  been  imposed,  the  court 
has  no  power  to  suspend  the  execution  of 
the  sentence,  except  in  order  that  the  de- 
fendant may  exercise  his  legal  rights  to  ob- 
tain a  reversal  or  modification  of  the  judg- 
ment against  him. 

And  in  Norman  v.  Rehberg,  12  Ga.  App. 
608,  78  S.  E.  256,  it  was  held  that  a  judg- 
ment suspending  the  execution  of  a  sen- 
tence during  the  good  behavior  of  the  de- 
fendant was  beyond  the  power  of  the  court, 
and  void. 

So,  in  Hancock  v.  Rogers,  140  Ga.  688, 
79  S.  £.  558,  a  judge  of  a  superior  or  of  a 
city  court  was  held  to  have  no  authority 
to  suspend  the  execution  of  a  sentence 
imposed  by  him  in  a  criminal  case,  except 
as  incidental  to  a  review  of  the  judgment 
under  which  the  sentence  was  imposed. 

And  in  State  v.  Sturgis,  supra,  it  was 
held  that  a  recognizance  given  in  accord- 
ance with  a  sentence  of  fine  and  imprison- 
ment for  wrongfully  selling  intoxicating 
liquor,  but  providing  that  the  imprison- 
ment part  should  be  canceled  on  payment 
of  the  fine  if  accused  gave  a  recognizance 
not  to  make  further  sales,  was  void,  since 
the '  court  was  held  to  have  no  power  to 
grant  the  relief.  And  to  the  same  effect  is 
State  v.  Talberth,  109  Me.  575,  85  Atl.  296. 

And  where  judgment  hag  been  entered, 
and  the  defendant  committed  in  execution 
of  the  judgment,  the  court  is  without  juris- 
diction, after  subsequently  denying  a  mo- 
tion for  a  new  trial,  to  suspend  the  further 
execution  of  the  sentence,  such  act  being 
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issued,  and  six  months  after  the  period  of 
that  sentence  has  expired,  the  court  which 
imposed  the  sentence  and  suspended  the 
same  may  revoke  the  order  and  order  the 
commitment  of  the  defendant,  and  require 
her  to  serve  out  tlie  original  jail  sentence. 
The  statute  under  which  the  sentence  was 
suspended  is  chapter  136  of  the  Laws  of 
1913,  and  reads  as  follows:  "Section  1. 
Court  may  suspend  or  modify  sentence, 
when. — In  all  prosecution  for  misdemeanors 
where  the  defendant  has  been  found  guilty, 
and  where  the  court  or  magistrate  has 
power  to  sentence  such  defendant  to  the 
county  jail,  and  it  appears  that  the  defend- 
ant has  never  before  been  imprisoned  for 
crime,  either  in  this  state  or  elsewhere  (but 
detention  in  an  institution  for  juvenile  de- 


linquents shall  not  be  considered  imprison- 
ment), and  where  it  shall  appear  to  the 
satisfaction  of  the  court  or  magistrate  that 
the  character  of  the  defendant  and  circum- 
stances of  the  case  are  such  that  such  de- 
fendant is  not  likely  again  to  engage  in  an 
offensive  course  of  conduct,  and  where  it 
appears  that  the  public  welfare  does  not 
demand  or  require  that  the  defendant  shall 
sulTer  the  penalty  imposed  by  law,  said  court 
or  magistrate  may  suspend  the  execution 
of  the  sentence,  or  may  modify  or  alter  the 
sentence  imposed,  in  such  manner  as  to  the 
court  or  magistrate,  in  view  of  all  the  cir- 
cumstances, seems  just  and  right." 

We  are  of.  the  opinion  that  the  court 
had  jurisdiction  to  revoke  this  order.  There 
can  he  no  doubt  that  the  power  "to  remit 


executive  in  its  nature,  and  it  cannot  sub- 
sequently set  aside  such  order  and  order 
the  defendant's  reincarceration,  although 
the  order  suspending  the  execution  of  sen- 
tence provided  that  it  was  suspended  until 
a  further  order  of  the  court,  and  on  con- 
dition that  the  defendant  should  not  violate 
the  law,  and  that  if  he  should  do  so,  the 
court  reserved  the  right  to  order  him  re- 
incarcerated. Brabandt  v.  Com.  167  Ky. 
130,  162  S.  W.  786. 

It  has  been  held  that  under  a  Constitu- 
tion conferring  upon  the  governor  power  to 
grant  reprieves  and  pardons,  the  legislature 
cannot  confer  upon  the  court  power  to  re- 
mit the  punishment  upon  a  verdict  finding 
one  guilty  of  crime  and  imposing  imprison- 
ment upon  him  by  suspending  its  execntion 
during  good  behavior,  and  finally  annulling 
the  conviction.  Snodgrass  v.  State,  — 
Tex.  Crim.  Rep.  — ,  41  L.R.A.(N.S.)  1144, 
150  S.  \V.  162. 

And  it  was  held  that  an  act  attempting 
to  confer  such  power  on  courts  would  also 
be  void  by  reason  of  the  constitutional  pro- 
vision requiring  the  legislature  to  pass  laws 
depriving  persons  convicted  of  crimes  of 
the  right  to  hold  office,  sit  on  juries,  etc. 
Ibid. 

In  People  v.  Goodrich,  149  N.  Y.  Supp. 
406,  it  was  held  that  the  supreme  court 
has  power  under  the  common  law  to  sus- 
pend the  execution  of  a  sentence  already 
passed. 

And  this  power  was  also  held  to  exist 
under  a  provision  of  the  Code  empowering 
the  courts,  in  their  discretion,  to  "suspend 
sentence"  during  good  behavior,  the  words 
"suspend  sentence"  being  held  as  applicable 
to  the  suspension  of  the  execution  of  a 
sentence  as  to  the  passing  of  the  same. 
Ibid. 

And  the  same  conclusion  was  held  to  be 
led  to  by  a  provision  of  the  Code  that  in 
certain  cases  where  the  court  has  suspended 
sentence,  or,  after  imposing  sentence,  has 
suspended  the  execution  thereof,  the  de- 
fendant shall  be  placed  in  the  hands  of  a 
probation  officer,  and  another  provision  that 
upon  suspending  sentence,  the  court  may 
place  the  defendant  on  probation,  and  if 
L.R.A.1915C. 


the  judgment  is  to  pay  a  fine,  the  court,  on 
imposing  sentence,  may  direct  that  the 
execution  of  the  sentence  of  imprisonment 
be  suspended  and  the  defendant  be  placed 
on  probation,  and  an  amendment  giving 
the  court  power  at  any  time  to  revoke  and 
terminate  the  probation,  and  if  sentence 
has  been  suspended,  pronounce  judgment, 
or,  if  judgment  has  been  pronounced  and 
execution  suspended,  to  revoke  such  sus- 
pension.    Ibid. 

And  the  court  in  such  a  case  is  not  re- 
quired to  try  the  issue  of  fact  whether  the 
defendant  had  violated  the  conditions  of 
her  discharge.    Ibid. 

In  State  v.  FjoUnder,  125  Minn.  629, 
147  N.  W.  273,  under  §§  496,  7813  and 
7832,  Gen.  Stat.  1913  (the  provisions  of 
which  do  not  appear),  the  court,  after  sen- 
tencing a  defendant  to  pay  a  fine  or  be 
imprisoned  for  a  specified  time,  was  held  au- 
thorized to  enter  an  order  immediately  fol- 
lowing the  sentence,  suspending  execution 
of  sentence  for  a  designated  period  covering 
about  six  months. 

Power  to  enforce  after  stay  of  execution. 

Supplementing  notes  in  33  L.R.A.  ( N.S.  > 
121  and  39  L.R.A.(N.S.)   244. 

In  People  v.  Goodrich,  supra,  where,  after 
a  plea  of   guilty,   the  defendant   was   sen- 
tenced to  pay  a  fine  and  also  to  a  term  of 
imprisonment,  but  the  sentence  as  to  im- 
prisonment was  suspended  during  good  be- 
havior, the  court  was  held  to  have  power, 
several  months  later,  upon  the  defendant's 
again  being  indicted  on  another  charge,  to 
revoke   the   buspension    of   sentence   of    im- 
prisonment and  direct  that' it  be  executed. 
In  State  v.  Clifford,  84  N.  J.  L.  5!15,  87 
Atl.  97,  where  a  defendant  was  sentenced 
to  pay  a  fine  and  serve  a  term  in  prison, 
the  prison  term  to  stand  suspended  during 
good    behavior,   and    he   paid    the    fine,    it 
was  held  that  the  court  could  not,  after  he 
I  was  subsequently  convicted  of  another  of- 
•  fense,  revoke  the  suspension  of  the  prison 
!  sentence,  and  impose  it  to  run  concurrently 

with  the  sentence  in  the  second  case. 
'  J.  T.  W. 
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flues  and  forfeitures,  to  grant  commutationg 
and  pardons  after  convictions,  for  all  of- 
fenses except  treason  and  cases  of  impeach- 
ment" was  by  §  7(1  (amendments,  art.  3)  of 
the  Constitution  vested  solely  and  exclusive- 
ly in  the  governor;  that  S  76,  that  is  to  say, 
article  3  of  the  amendments,  took  this  ex- 
clusive power  from  the  governor  and  vested 
it  in  the  board  of  pardons,  of  which  the  gov- 
ernor is  a  member,  and  that  the  sole  and 
exclusive  power  in  such  matters  now  rests 
in  that  board.  Re  Webb,  89  Wis.  354,  27 
L.R.A.  358,  46  Am.  St.  Rep.  846,  62  N.  W. 
177,  9  Am.  Crim.  Rep.  702;  Snodgrass  v. 
State,  —  Tex.  Crim.  Rep.  — ,  41  L.R.A. 
(N.S.)  1144,  150  S.  W.  162.  We  reaUze, 
of  course,  that  there  are  some  authorities 
which  seem  to  hold  that,  prior  to  the  Ameri- 
can Revolution,  the  English  courts  exercised 
a  co-ordinate  power  in  such  matters,  and 
which  seem  to  argue  for  a  like  power  in  the 
American  courts.  If  the  premise  were  true^ 
it  can,  on  the  ground  of  analogy,  have  no 
application  in  America,  as  prior  to  the 
English  Revolution  and  the  establishment 
of  tlie  so-called  parliamentary  idea,  the 
theory,  tiiough  occasionally  combatted,  was 
consistently  adhered  to  that  the  power 
which  was  possessed  by  the  courts  flowed 
from  the  King;  that  all  agencies  of  govern- 
ment derived  their  power  from  him,  and 
that  these  powers  were  exercised  in  ac- 
cordance with  his  wish  and  will,  and  that 
when  the  exercise  of  power  or  authority  was 
sanctioned  by  him,  it  was  deemed,  to  have 
the  approval  of  the  sovereign  power.  £ven 
after  the  English  Revolution,  and  the  estab- 
lishment of  the  parliamentary  idea,  it  has 
been  "the  King  in  Parliament"  who  has 
governed  trials.  There  are  not  in  England, 
in  fact,  and  never  have  been,  three  distinct 
agencies  of  government,  wholly  independent 
of  each  other  with  their  powers  and  duties 
defmed  by  the  written  law  of  the  land,  as 
is  the  case  in  America.  See  Snodgrass  v. 
State,  supra;  Jenks,  Short  History  of  Eng- 
lish Law,  page  187.  The  act  of  the  judge, 
therefore,  was  to  a  large  extent  that  of  the 
sovereign.  Even  if  this  were  not  the  case, 
however,  the  premise  is  itself  entirely  false 
from  a  historical  standpoint.  Prior  to  the 
American  Revolution  the  English  courts 
never,  as  a  matter  of  fact,  exercised  or  pre- 
sumed to  exercise,  the  powers  which  are 
sought  to  be  conferred  by  the  statute  in 
question,  and  at  the  time  of  the  English 
Revolution  in  1688,  and  long  prior  to  the 
American  Revolution  and  to  tlie  adoption 
of  the  American  Constitutions,  both  state 
and  national,  had  ceased  to  exercise  the 
powers  on  the  analogy  of  which  the  pre- 
mise and  the  argument  is  based.  To  quote 
from  the  opinion  in  the  case  of  Snodgrass 
V.  State,  supra:  "In  the  early  days  of 
L.R.A.1915C. 


England  a  person  upon  trial  as  to  his  guilt 
or  innocence  was  not  permitted  to  intro- 
duce any  witnesses  to  prove  himself  innocent 
of  an  offense  charged  against  him,  nor  in 
mitigation  of  the  punishment.  The  Crown 
introduced  its  evidence  to  prove  his  guilt, 
and,  if  that  testimony  showed  his  guilt  to 
the  satisfaction  of  the  jury,  they  so  found. 
If  the  court  had  a  doubt  of  his  guilt  fr<nn 
the  testimony,  it  could  not  grant  a  new  trial 
on  that  ground,  and  no  appeal  was  then  per- 
mitted on  this  ground.  Under  this  condi- 
tion the  plea  of  'benefit  of  clergy'  arose.  It 
was  first  claimed  by  c^cials  of  the  church 
alone,  who  claimed  the  right  to  be  tried  in 
the  ecclesiastical  court.  This  plea  was  then 
permitted  to  all  persons  eligible  to  clerk  or 
other  position  in  the  church, — ^that  is,  all 
men  who  could  write, — ^and  finally  broad- 
ened to  apply  to  all  persons  ciiarged  with 
crime.  Not  being  permitted  to  offer  testi- 
mony showing  his  innocence  on  the  trial, 
nor  offer  testimony  in  mitigation  of  the 
punishment,  after  being  found  guilty  by 
verdict,  when  granted  the  'bweflt  of  clergy/ 
persons  adjudged  guilty  of  crime  were  first 
permitted  in  the  ecclesiastical  court  to 
expurgate  themselves,  or  prove  their  inno- 
ence  and  offer  evidence  in  mitigation. 
Later  the  courts  that  tried  the  cases,  after 
verdict  but  before  assessment  of  the  punish- 
ment by  sentence,  would  permit  a  defend- 
ant to  introduce  testimony  in  mitigation 
of  the  punishment  to  be  assessed  by  the 
sentence  or  judgment  of  the  court,  and  un- 
der this  system  there  grew  up  the  custom  of 
suspending  the  sentence  until  the  evidence 
was  heard  under  this  plea,  so  that  the  court 
might  have  the  benefit  of  it  in  arriving  at 
the  punishment  he  would  assess.  Upon 
hearing  this  testimony  the  court  frequently 
refused  to  inflict  the  death  penalty,  which 
was  virtually  the  penalty  for  all  felonies, 
and  would  only  assess  a  penalty  of  burning 
in  the  hand  to  mark  the  man;  later,  burn- 
ing in  the  face,  and  still  later,  sentencing 
the  person  adjudged  guilty  to  transporta- 
tion to  America  or  some  other  point  beyond 
the  seas,  and  other  penalties.  From  this 
power  of  the  courts  of  England,  claimed  and 
exercised  in  an  early  day,  must  we  look  to 
any  inherent  power  in  a  court  to  ameliorate 
or  relieve  any  person  of  punishment  ad- 
judged guilty  of  an  offense.  In  Chitty's 
Crim.  Law,  voL  1,  p.  624,  the  rule  at  that 
time  is  said  to  have  been :  'By  the  common 
law  .  .  .  the  prisoner  was  not  even  per- 
mitted to  call  witnesses,  .  .  .  but  the 
jury  were  to  decide  on  his  guilt  or  inno- 
cence according  to  their  judgment  upon  the 
evidence  offered  in  support  of  the  prosecu- 
tion. And,  though  .  .  .  this  latter 
practice  of  rejecting  evidence  for  the  prison- 
er was  abolished  about  the  time  of  Queen 
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Mary,  yet  the  witnesses  could  not  be  sworn 
on  behalf  of  the  prisoner,  but  were  merely 
examined  without  any  particular  obligation, 
and  therefore  obtained  but  little  credit  with 
the  jury.'  In  his  work  he  recites  that  Queen 
Mary,  in  appointing  Sir  Richard  Morgan  I 
«hief  justice  of  the  common  pleas,  enjoined 
him  'that  notwithstanding  the  old  error  [of 
the  law]  which  did  not  admit  any  witness  to 
speak,  or  any  other  matter  to  be  heard, 
in  favor  of  the  adversary,  her  Majesty  be- 
ing party,  her  Highness's  pleasure  was  that 
whosoever  could  be  brought  in  favor  of  the 
subject  should  be  heard.'  Mr.  Blackstone 
in  his  Commentaries  says  that,  shortly  after 
the  Revolution  of  1G88,  among  the  chief 
alterations  of  the  law  was  the  'regulation 
-of  trials  by  jury,  and  the  admitting  of  wit- 
nesses for  prisoners  under  oath.'  Other 
learned  commentators  and  writers  of  that 
period  could  be  cited  as  showing  that  the 
'plea  of  benefit  of  clergy,'  or  suspending  sen- 
tence, was  the  outgrowth  of  that  condition, 
when  during  the  trial  not  only  was  his 
mouth  closed,  but  the  mouths  of  all  persons 
who  would  testify  in  his  favor  were  also 
closed,  and  this  plea  or  suspension  of  sen- 
tence, or  reprieve,  as  it  was  called  in  that 
day  and  time,  was  but  a  way  of  permitting 
those  who  would  testify  in  his  favor  to  be 
heard  in  mitigation  of  the  punishment  to  be 
assessed,  although  in  the  common  pleas 
court  on  this  hearing  they  were  not  allowed 
to  dispute  the  verdict  of  guilt  which  had 
been  found  by  the  jury,  but  the  testimony 
was  received  alone  to  aid  the  judge  in  pass- 
ing sentence  after  the  verdict  of  guilt,  and 
in  mitigation  of  the  punishment.  But  in 
the  beginning  and  for  a  long  time  this  plea 
was  not  allowed  in  cases  except  where  the 
penalty  was  death,  and  was  never  applied 
to  petit  theft  or  misdemeanors.  This  can 
have  no  application  to  our  jurisprudence,  for 
the  jury  in  their  verdict  fix  the  punishment 
as  well  as  pass  on  the  guilt  or  innocence  of 
an  accused  person.  After  it  became  the  law 
in  England  that  witnesses  were  permitted  to 
testify  on  oath  in  behalf  of  a  defendant  on 
trial  of  his  guilt  or  innocence,  this  plea  and 
custom  rapidly  waned,  and  by  statute  it  was 
provided  it  could  not  be  pleaded  in  many 
cases,  and  finally  in  1827  it  was  wholly 
abolished,  and  has  not  been  the  rule  in 
that  country  since  that  date.  Bishop,  Crim. 
Law,  8  937.  Yet  we  find  some  trying  to 
work  out  a  theory  whereby  our  courts  would 
inherit  that  power  from  the  jurisprudence 
of  England,  although  it  was  taken  away 
from  the  courts  of  England  nearly  a  century 
ago,  and  arose  under  conditions  wholly  at 
various  with  our  system  of  jurisprudence." 

See  also  State  v.  Voas,  80  Iowa,  467,  8 
L.R.A.  767,  45  N.  W.  898. 

That  the  order  of  the  trial  court  suspcnd- 
L.R.A.1015C. 


ing  sentence  in  the  case  at  bar  would,  if 
construed  as  petitioner  desires  it,  consti- 
tute an  invasion  of  the  province  of  the 
board  of  pardons,  there  can,  indeed,  be  but 
little  question.  Ex  parte  Clendenning,  22 
OUa.  108,  1  Okla.  Crim.  Rep.  227,  19 
L.R.A.(N.S.)  1041,  132  Am.  St.  Rep. 
628,  97  Pac.  660;  Suodgrass  v.  SUte^  — 
Tex.  Crim.  Rep.  — ,  41  L.R.A.(N.S.) 
1144,  160  S.  W.  162;  Re  Webb,  89  Wis. 
354,  27  L.R.A.  3S6,  46  Am.  St.  Rep.  846, 
62  N.  W.  177,  »  Am.  Crim.  Rep.  702; 
State  v.  Abbott,  87  S.  0.  46«,  33  L.R.A. 
(N.S.)  112,  70  S.  E.  6,  Ann.  Cas.  1912B, 
1189.  It  is  to  be  remembered  that  the  Con- 
stitution vests  in  the  board  the  power  both 
to  commute  and  to  pardon.  We  have  no 
doubt  that,  following  the  analogy  of  the 
English  courts,  and  as  a  power  which  is  in- 
herent in  the  court  itself,  and  certainly  un- 
der the  sanction  of  the  statute,  the  trial 
judge  can  suspend  the  enforcement  of  a  sen- 
tence for  a  reasonable  time  in  order  to  al- 
low an  appeal  to  the  executive  clemency.  Be- 
yond this,  however,  the  courts  cannot  go.  The 
case  at  bar,  in  fact,  is  none  other  than  one 
in  which  the  court  has,  under  the  sanc- 
tion of  the  statute,  allowed  the  defendant 
that  opportunity,  and  although  the  time 
that  has  elapsed  between  the  rendition  of  the 
judgment  and  the  rearrest  has  been  longer 
than  the  original  sentence,  the  defendant 
cannot  complain,  as  the  original  order  was 
legal,  and  the  failure  to  sooner  seek  for  the 
clemency  of  the  board  of  pardons  is  due 
to  the  delay,  not  of  tJte  court,  but  of  the 
defendant  herself.  Miller  v.  Evans,  IIS 
Iowa,  101,  56  L.R.A.  101,  91  Am.  St.  Rep. 
143,  88  N.  W.  198;  Re  Schantz,  26  N.  D. 
380,  144  N.  W.  445;  Fuller  v.  State,  — 
Miss.  — ,   39   L.R-A.(N.S.)    242,  57   So.   6. 

We  are  not  unmindful  of  the  case  of  Re 
Markuson,  5  N.  D.  180,  64  N.  W.  939,  and 
that  in  it  we  said:  "We  know  of  no  au- 
thority which  will  permit  a  trial  court  to 
postpone  from  time  to  time  the  date  at 
which  imprisonment  shall  go  into  effect  af- 
ter a  valid  judgment  has  been  entered,  de- 
claring that  the  imprisonment  shall  begin 
at  a  definite  date,  which  is  stated  in  the 
judgment.  The  time  at  which  a  sentence  of 
imprisonment  begins  and  ends  is  a  matter 
of  the  greatest  importance,  and  is  so  con- 
sidered by  all  the  authorities.  .  .  .  Un- 
der §  21,  supra,  the  judgment  may  be  with- 
held for  thirty  days  upon  the  terms  stated 
in  the  statute;  and  to  facilitate  axeview  in 
the  supreme  court,  but  we  find  no  authority 
anywhere  under  which  the  time  of  taking 
eiTect  of  a  judgment  of  imprisonment  as 
originally  pronounced  may,  by  orders  of  the 
trial  court,  be  postponed  from  time  to  time 
for  any  purpose  or  under  any  circumstances. 

That  case,  however,  was  handed  down  in 
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1895,  and  long  prior  to  the  enactment  of  the 
statute  which  is  now  before  ub,  which  au- 
thorizes the  suspension  of  sentences,  and 
which  must,  if  possible,  be  upheld  and  be 
given  a  construction  which  will  be  in  ac- 
cordance with  the  provisions  of  the  Consti- 
tution. 

To  construe  the  statute  as  granting  the 
power  to  the  trial  court  to  commute  a  sen- 
tence or  to  pardon  the  oilense  would  render 
the  statute  unconstitutional.  To  hold  that 
tlie  suspension  is  indefinite  and  only  for  a 
reasonable  time,  and  for  the  purpose  of  af- 
fording the  prisoner,  if  he  desires,  an  op- 
portunity to  apply  for  executive  clemency, 
would  render  it  valid.  We  so  construe  it. 
We  hold,  indeed,  that  the  statute  justifies 
just  such  a  procedure  as  was  suggested  in 
the  Texas  court  of  criminal  appeals  in  Sjnod- 
grass  v.  State,  41  L.R.A.(N.S.)  1144,  160 
S.  W.  162.  In  that  case,  the  court,  though 
holding  a  statute  to  be  unconstitutional 
which  sought  to  confer  upon  the  courts  the 
power  "to  suspend  judgment  on  conviction 
during  the  good  behavior,  and  ultimately 
to  annul  the  judgment,"  expressly  said: 
"A  law  can  be  drawn  so  that  if  on  the  trial 
it  appears  that  it  is  the  first  offense,  and  the 
evidence  convinces  the  judge  that  the  beat 
interests  of  society,  of  the  individual,  and 
of  the  state,  would  be  served  if  the  hand  of 
the  law  was  stayed,  and  the  person  ad- 
judged guilty  be  given  a  chance  to  reform, 
lie  may  recommend  to  the  governor  a  condi- 
tional pardon;  and  we  are  sure  that  in  every 
.  deserving  case  the  recommendation  would 
be  complied  with  by  the  governor.  The 
people  had  the  confidence  in  the  governor  to 
place  this  power  in  his  hands,  and  we,  too, 
have  the  same  confidence.  The  law  could 
require  that  he  have  the  court  stenographer 
malce  a  copy  of  the  testimony  heard,  and 
require  the  judge  to  forward  it  to  the  gov- 
ernor, with  his  recommendation,  and  pro- 
vide that  the  prisoner  be  not  conveyed  to 
the  penitentiary  until  the  governor  had  act- 
ed on  the  recommendation.  Thus  the  end 
sought  may  be  reached  in  a  way  not  viola- 
tive of  our  Constitution,  and  all  the  good 
features  in  the  law  be  retained." 

The  suspension  in  the  case  at  bar  is,  in 
effect,-  nothing  more  or  less  than  a  recom- 
mendation to  the  board  of  pardons  and  the 
giving  to  the  defendant  an  opportunity  to 
obtain  clemency  from  that  board.  The  or- 
der was  made  under  the  authority  of  the 
statute,  and  therefore  dots  not  come  within 
the  condemnation  of  the  case  of  Re 
Markuson,  supra.  If  the  defendant  has 
neglected  to  talce  advantage  of  the  opportun- 
ity offered,  she  has  herself  only  to  blame, 
and  cannot  complain  if  the  order  is  after- 
wards revoked. 

The  writ  will  be  quashed. 
L.R.A.1915C. 


Spalding,  Ch.  J.,  dissenting: 

I  cannot  concur  in  the  conclusion  reached 
by  my  associates  in  this  case.  Tlie  result 
seems  to  come  by  reason  of  a  belief  that  no 
different  conclusion  can  be  reached  and  avoid 
a  decision  that  the  statute  in  question  is 
invalid.  To  save  so  holding  it  seems  to  me 
the  court  has  put  an  exceedingly  strained 
construction  on  the  meaning  and  the  reasons 
for  the  law. .  I  shall  not  at  length  review 
the  authorities  cited,  but  on  this  question 
simply  refer  to  the  case  of  Snodgrass  v. 
State,  —  Tex.  Grim.  Rep.  — ,  41  L.R.A. 
(N.S.)  1144,  160  S.  W.  162,  on  which  so 
much  reliance  seems  to  be  placed.  I  am 
unable  to  discover  that  it  has  any  appli- 
cation to  either  the  law  or  the  facte  before 
us. 

In  effect  the  Texas  law  wiped  out  the  ef- 
fect of  the  conviction  as  well  as  the  fact 
of  conviction,  and  restored  the  party  to 
practically  the  same  position  in  society  that 
he  had  occupied  before  the  conviction,  or 
would  have  occupied  had  he  never  been  con- 
victed. This  is  why  tlie, Texas  statute  was 
construed  as  working  a  pardon,  if  valid. 
Our  statute  does  not  contain  any  sucli  pro- 
visions, but,  on  the  contrary,  when  strictly 
construed,  if  the  defendant's  conduct  is  ex- 
emplary, it  leaves  a  sentence  hanging  over 
him  during  the  remainder  of  his  life.  The 
better  his  conduct  the  more  certain  it  is 
that  his  future  must  be  blighted  by  a  judg- 
ment of  conviction  in  a  criminal  case  still 
suspended  over  him.  It  thus  becomes  a 
punishment  for  good  conduct  rather  tiian 
for  infractions  of  law,  and  this  only  in  case 
of  the  commission  of  a  minor  offense.  The 
court  may,  at  any  time,  either  with  or  with- 
out cause,  revoke  its  order  of  suspension  and 
inflict  the  punishment  prescribed.  The  de- 
fendant may  not  have  sought  a  suspension 
of  the  execution  of  the  judgment.  He  may 
not  have  desired  it.  The  court  may,  never- 
theless, inflict  upon  him  a  punishment  far 
in  excess  of  anything  usual  or  theretofore 
known  in  the  annals  of  jurisprudence  for  the 
offense  committed.  To  say  the  least,  for  a 
misdemeanor  it  becomes  an  unusual  punish- 
ment. In  the  case  at  bar  the  record  discloses 
that  the  application  for  a  suspension  of 
ejcecution  was  made  by  the  state,  and  not 
by  the  defendant.  But  the  Texas  case  is 
not  authority  on  the  further  point  to  which 
it  is  cited. 

The  Texas  court  in  its  opinion  suggested 
that  a  law  might  be  drawn  to  cover  first 
offenses,  providing  for  a  recommendation  by 
the  judge  to  the  governor,  that  is,  a  recom- 
mendation for  a  conditional  pardon,  support- 
ed by  a  copy  of  the  testimony  taken  on 
the  trial,  and  a  provision  that  in  such  case 
the  prisoner  should  not  be  conveyed  to  the 
penitentiary  until  action  had  been  had  on 
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the  recommendation  of  the  judge.  This  sug- 
gestion of  the  Texas  court  that  a  law  might 
be  enacted  which,  by  dts  terms,  specified 
that  it  was  for  the  purpose  of  enabling  the 
judge  to  recommend  clemency,  and  staying 
execution  long  enough  to  enable  the  governor 
to  act,  is  made  a  basis  of  the  holding  that 
our  statute,  which  contains  none  of  these 
provisions,  was  enacted  for  the  purpose  only 
of  giving  an  opportunity  to  scelc  executive 
clemency.  Its  very  terms  refute  any  such 
assumption.  It  specifies  the  reasons  for  the 
stay  or  suspension  of  execution  of  the  judg- 
ment. They  are:  If  it  appears  that  it  is 
the  first  offense,  that  the  character  of  the 
defendant  and  the  circumstances  are  such 
that  the  offense  is  not  likely  to  be  repeated, 
and  finally,  that  the  public  welfare  does  not 
require  the  imposition  of  the  penalty.  It 
does  not  authorize  the  suspension  of  the 
execution  of  the  sentence  for  any  reason 
except  those  enumerated.  Furthermore,  if 
any  such  intention  existed,  why  should  the 
suspension  be  permitted  for  a  longer  period 
than  necessary  to  enable  the  party  to  apply 
for  clemency,  the  court  to  make  the  recom- 
mendation, and  the  pardon  board  to  act? 
In  no  case  would  a  suspension  of  more  than 
six  months  be  necessary  to  permit  these 
things  to  be  done.  In  the  case  at  bar  the 
conviction  was  had  in  October;  the  next 
meeting  of  the  board  of  pardons  was  fixed 
by  law  for  the  2d  day  of  December  follow- 
ing. Xo  application  was  made  for  clemency, 
and  none  has  been  made  at  any  of  the  sub- 
sequent meetings  of  the  board.  Still  fur- 
ther, the  record  discloses  that  the  execu- 
tion of  the  sentence  was  in  fact  suspended 
for  an  entirely  different  reason.  It  was  sus- 
pended because  the  defendant  was  willing  to 
take  her  departure  from  the  state.  It  re- 
mained suspended  for  more  than  a  year, 
and  until  she  returned  to  the  state. 

For  these  reasons  I  cannot  concur  in  the 
reasoning  of  the  conclusions  of  my  learned 
brethren  on  this  subject.  Neither  can  I 
concur  in  their  intimation  that,  except  for 
imagining  that  the  law  was  enacted  solely 
with  a  view  to  permitting  the  defendant  to 
apply  for  executive  clemency,  it  would  be 
unconstitutional'.  There  is  a  wide  difference 
l>etwecn  the  suspension  of  the  execution  of 
sentence,  as  provided  in  this  statute,  and 
the  granting  of  a  pardon  or  conditional  par- 
don. A  pardon  is  a  remission  of  guilt,  and 
a  conditional  pardon  is  one  which  does  not 
become  operative  until  the  grantee  has  per- 
formed some  specific  act,  or  which  becomes 
void  when  some  specified  event  transpires. 
1  Bishop,  Crim.  Law,  §  914.  A  remission 
of  guilt  reinstates  the  offender  as  nenrly  as 
possible  in  the  same  condition  as  he  would 
L.U.A.]91oC. 


have  occupied  had  he  never  been  charged 
with  committing  the  offense.  A  pardon  re- 
leases the  punishment  and  blots  out  of  ex- 
istence the  guilt,  so  that  in  the  eye  of  the 
law  the  offender  is  as  innocent  as  though  he 
had  never  committed  the  ofi'euse.  It  makes 
him,  as  it  were,  a  new  man  and  gives  him 
a  new  credit  and  capacity.  People  ex  reL 
Forsyth  v.  Court  pf  Sessions,  141  N.  Y.  288, 
23  L.R.A.  866,  36  N.  E.  386,  16  Am.  Crim. 
;  Rep.  675.  This  is  not  true  of  the  suspension 
of  execution  of  a  judgment.  In  such  case 
the  court,  in  effect,  says:  This  is  your  first 
conviction.  Your  record  heretofore  has  been 
good.  The  offense  is  only  a  misdemeanor. 
The  circumstances  surrounding  it  and  your 
relations  to  society  have  been  such  as  to 
indicate  that  you  are  not  naturally  criminal 
and  that  you  are  not  likely  to  become  a 
confirmed  criminal.  From  these  facts  it 
appears  that  the  welfare  of  society  does 
not  demand  that  at  this  time  the  sentence 
be  executed.  The  policy  of  the  law  is  to 
give  every  person  the  greatest  opportunity 
for  development  that  due  protection  to 
society  will  permit  him  to  have.  Hence  you 
are  put  on  probation.  The  court  will  see 
whether  you  are  disposed  to  become  a  crimi- 
nal and  whether  in  fact  you  are  entitled  to 
its  consideration,  and  society  still  be  pro- 
tected. We  will  therefor*  not  execute  the 
sentence  until  we  have  an  opportunity  to 
note  your  conduct  and  learn  more  of  your 
disposition.  Should  you  be  guilty  of  fur- 
ther infraction  of  law,  and  not  deport  your- 
self as  a  good  citizen  at  all  times  within 
the  period  for  which  the  smtence  was  pro- 
nounced, the  suspension  will  be  revoked,  and 
you  will  be  required  to  pay  the  penalty  of 
the  offense  which  you  committed  and  of 
which  you  were  convicted. 

Tliis  docs  not  constitute  a  pardon,  either 
full  or  conditional.  It  does  not  absolve  him 
from  guilt.  It  is  not  a  remission.  It  does 
not  restore  to  him  his  rights  as  a  citizen, 
or  wipe  out  the  record  of  his  conviction; 
the  defendant  enjoys  his  liberty  outside  the 
walls  of  the  jail,  yet  he  remains  under  the 
sentence  to  which  he  has  been  condemned, 
and  may  be  imprisoned  at  any  time.  George 
V.  Lillard,  106  Ky.  820,  61  S.  W.  793,,  1011. 

In  my  judgment,  so  long  as  the  statute  is 
construed  to  not  extend  the  power  of  sus- 
pension beyond  the  maximum  limit  of  the 
time  for  which  the  defendant  was  sentenced, 
by  express  terms,  and  does  not  permit  a 
revocation  thereof  except  within  such  pe- 
riod, it  is  valid,  and  not  subject  to  attack 
as  an  invasion  of  the  pardoning  power.  All 
that  is  necessary  is  to  read  and  construe  the 
statute  as  applying  only  to  the  time  during 
which  the  sentence  would  have  been  running. 
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had  there  been  no  suspension.  It  is  then 
made  to  harmonize  with  the  modeTn  policy 
of  dealing  with  criminals  for  the  first  time 
guilty  of  minor  offenses.  It  gives  thorn  an 
opportunity  to  prove  their  worth,  and  that 
society  will  not  snflter  if  the  full  penalty 
is  not  executed,  and  it  minimizes  the  pun- 
ishment rather  than  increases  it,  as  is  done 
by  the  construction  given  the  statute  by 
ray  brethren. 

Courts  do  not  try  criminals  and  pronounce 
sentence  with  reference  to  what  the  board 
of  pardons  may  do  in  the  future.  They  are 
{niided  by  the  law.  The  board  of  pardons 
is  governed  by  no  law.  It  exercises  its  func- 
tions whenever,  in  its  judgment,  the  ends 
of  justice  have  been  met  in  a  given  case. 
When  an  offender  has  served  long  enough 
to  punish  him  adequately  for  the  offense 
committed  and  to  serve  as  a  warning  to 
others,  and  thereby  protect  society,  and 
when  at  the  same  time  he  gives  adequate 
evidence  of  reformation,  the  board  of  par- 
dons may  feel  justified  in  acting  favorably. 
But  none  of  these  considerktions  apply  to 
-a  court.  Its  action  within  certain  limits 
is  controlled  by  the  law.  I  am  aware  that 
numerous  authorities  hold  that  some  stat- 
utes, somewhat  similar  to  the  one  in  ques- 
tion, provide  for  an  invasion  of  the  pardon- 
ing power,  but  I  think  that  in  each  instance 
the  statute  was  a  palpable  invasion  of  that 
power,  or  the  court  failed  to  distinguish 
between  a  pardon  and  the  sui^pension  of 
execution  of  judgment,  and  did  not  recognize 
that  there  is  a  marked  diiTcrcnce. 

The  pardoning  power  in  this  country  is 
not  parallel  to  that  in  monarchical  coun- 
tries where  the  King  rules  by  divine  right, 
and  a  history  of  this  power  in  such  coun- 
tries properly  sheds  but  little  light  upon 
the  subject.  For  a  clear,  comprehensive 
consideration  of  the  subject  of  the  pardon- 
ing power  in  America,  see  State  v.  Nichols, 
26  Ark.  74,  7  Am.  Rep.  600.  Because  the 
order  suspending  the  execution  of  the  judg- 
ment in  this  case  was  not  entered  until  long 
after  the  expiration  of  the  six  months  for 
which  the  defendant  was  sentenced,  I  am 
of  the  opinion  that  the  writ  should  be 
granted.  Re  Markuson,  5  N.  D.  180,  64 
N.  W.  939,  is  a  direct  authority  on  this 
subject. 

Furthermore,  it  is  not  necessary  to  strain 
the  construction  to  protect  the  offender. 
Everything  that  is  attempted  to  be  accom- 
plished by  this  statute  can  be  done  by  sus- 
pending sentence,  which  the  court  has  the 
inherent  power  to  do,  as  held  by  nearly  all 
authorities.  See  People  ex  rel.  Forsyth  t. 
Court  of  Sessions,  supra. 
L.R.A.1015C. 
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ANDREA  RASilUSSON,  Admrx.,  etc.,  of 
J.  K.  Rasmusson,  Deceased,  Respt., 

V. 

NORTH  COAST  FIRE  INSURANCE  COM- 
PANY, Appt. 


SAME,    Respt., 

V. 

DUBUQUE  FIRE  &  MARINE  INSURANCE 
COMPANY,    Appt. 


(—  Wash. 


143  Pac.  610.) 


Evidence  —  weight  —  attempt  to  de- 
fraud Insurer  —  overestimate  of  loss. 

1.  The  fact  that  the  proof  of  loss  upon  a 
stock  of  goods,  supported  by  the  testimony 
of  the  insured's  adjuster,  places  a  value 
upon  the  property  lost  much  higher  than 
that  fixed  by  the  insurer's  adjuster  and  that 
adopted  by  the  jury,  does  not  show  an  at- 
tempt to  defraud  the  insurer  so  as  to  over- 
throw the  verdict  of  the  jury  rejecting  that 
conclusion. 

Witness  —  value  ot  insured  property  — 
insurance  agent. 

2.  Under  a  statute  providing  that  every- 
one who  makes  insurance  on  property  is 
presumed  to  know  its  value,  and  is  subject 
to  fine  if  the  amount  is  in  excess  of  the  in- 
surable value  of  the  property,  an  insurance 
agent  who  places  insurance  on  property  is 
competent  to  testify  as  to  its  value  at  the 
time  in  an  action  upon  the  policy. 
Evidence  —  reputation  of  insured. 

8.  Evidence  as  to  the  reputation  of  in- 
sured for  truth,  veracity,  honesty,  and  in- 
tegrity is  admissible  after  his  death,  in  an 
action  to  recover  insurance  upon  his  prop- 
erty, in  which  the  defense  is  fraudulent 
overvaluation  of  the  property  in  the  proofs 
of  loss. 

(January  16,  1015.) 

APPEALS  by  defendants  from  judgments 
of  the  Superior  Court  for  Spokane 
County  denying  motions  for  judgments  not- 
withstanding the  verdict  for  plaintiff  in 
consolidated  actions  brought  to  recover  the 
amount  alleged  to  be  due  on  separate  fire 
insurance  policies.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Zent,  Powell,  &  Redfield  and 
McBnrney  &  O'Connor,  for  appellants: 

False  swearing  which  voids  the  insurance 
must  be  done  wilfully  and  knowingly,  and 
with  intent  to  defraud  the  company;  but 
knowledge  and  intent  may  be  inferred  from 
the    circumstances,     and    assured     cannot 

Note.  ^  Tlie  relevancy  of  evidence  as  to 
character  or  reputation  on  the  issue  of 
fraud  or  dishonesty  in  a  civil  case  is  treated 
in  the  note  to  Great  Western  L.  Ins.  Co.  v. 
Sparks,  49  L.R.A.(N.S.)    724. 
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escape  the  consequences  of  fraud  by  adopt- 
ing and  swearing  to  a  detailed  fraudulent 
statement   without   examination. 

Clement,  Fire  Ins.  p.  275;   19  Cjc  856. 

The  finding  of  the  jury  as  to  values 
amounts  to  a  finding  of  fraud,  and  fraud  is 
shown  by  the  undisputed  evidence;  and  it 
is  the  duty  of  the  court,  as  a  matter  of 
law,  to  enter  judgment  for  the  defendants 
on  the  admitted  facts. 

Rovinsky  v.  Nortliern  Assur.  Co.  100 
Me.  112,  60  Atl.  1025;  Pottle  v.  Liverpool 
&  L.  &  G.  Ins.  Co.  108  Me.  401,  81  Atl. 
481;  Dolloff  V.  Phoenix  Ins.  Co.  82  Me. 
266,  17  Am.  St.  Rep.  482,  19  Atl.  396; 
F.  Dohmen  Co.  v.  Niagara  F.  Ins.  Co.  96 
Wis.  38,  71  N.  W.  69;  Catron  v.  Tennessee 
Ins.  Co.  6  Humph.  176;  Sleeper  v.  New 
Hampshire  F.  Ins.  Co.   56  X.  H.  401. 

Testimony  as  an  expert  by  a  person  not 
qualified  constitutes  reversible  error. 

Cook  v.  Stimson  Mill  Co.  41  Wash.  314, 
83  Pac.  419,  19  Am.  Neg.  Rep.  S96;  Waldron 
v.  Waldron,  156  U.  S.  380,  39  L.  ed.  468, 
15  Sup.  Ct.  Rep.  383. 

Evidence  of  the  reputation  of  insured 
for  truth,  veracity,  honesty,  and  integrity 
is  inadmissible. 

Carter  v.  Seattle,  19  Wash.  597,  63  Pac. 
1102,  4  Am.  Xeg.  Rep.  465;  Poler  v.  Poler, 
32  Wash.  400,  73  Pac.  372;  1  Wigmore, 
Ev.  §  64,  p.  135;  Gebhart  v.  Burkett,  57 
Ind.  379,  26  Am.  Rep.  61 ;  Stone  v.  Hawkeye 
Ins.  Co.  68  Iowa,  737,  66  Am.  Rep.  870, 
28  X.  W.  47;  Ruan  v.  Perry,  3  Caines,  120; 
Munkers  v.  Farmers'  &  M.  Ins.  Co.  30  Or. 
211,  46  Pac.  850;  American  F.  Ins.  Co. 
V.  Hazen,  ]10  Pa.  530,  1  Atl.  605;  Conti- 
nental Ins.  Co.  V.  Jachniohon,  110  Ind.  59, 
59  Am.  Rep.  194,  10  N.  E.  636;  Black  v. 
Epstein,  221  Mo.  286,  120  S.  W.  754; 
Vansickle  v.  Shenk,  160  Ind.  413,  50  X.  E. 
381;  Milan  Bank  v.  Richmond,  235  Mo. 
532,  139  S.  W.  352;  Pierce  v.  Cole,  110  Me. 
134,  85  Atl.  567;  Powers  v.  Armstrong, 
62  Ark.  267,  35  S.  W.  228;  Simpson  v. 
Westenberger,  28  Kan.  756,  42  Am.  Rep. 
195;  Adams  v.  Elseffer,  132  Mich.  100,  92 
N.  W.  772;  Ward  v.  Hemdon,  5  Port. 
(Ala.)  382;  Ellwood  v.  Walter,  103  111. 
App.  219;  Fowler  v.  ^tna  F.  Ins.  Co.  6 
Cow.  673;  18  Am.  Dec.  460;  Gough  v.  St. 
John,  16  Wend.  646;  Martin  v.  Good,  14 
Md.  398,  74  Am.  Dec.  545;  Atwood  v.  Dear- 
bom,  1  Allen,  483,  79  Am.  Dec.  755;  I^iu- 
kauf  v.  Brinker,  62  Miss.  255,  52  Am.  Rep. 
183;  Boardman  v.  Woodman.  47  X.  H.  120. 

Mr.  O.  C.  Moore,  for  respondent: 

The  ruling  of  the  trial  court  in  denying 
the  motion  for  judgment  non  ohstante  rcre- 
(licto  is  supported  by  the  law  and  the  facts. 

Wagner  v.  Xorthern  L.  Ins.  Co.  75  Wash. 
106,  134  Pac.  685,  70  Wash.  210,  44  L.R.A. 
(N.S.)  338,  126  Pac.  434  j  23  Cyc.  779; 
L.R.A.1916C. 


Slocnm  v.  Xew  York  L.  Ins.  Co.  228  U.  S. 
364,  67  L.  ed.  879,  33  Sup.  Ct.  Rep.  523, 
Ann.  Cas.  1914D,  1029;  Spokane  Grain 
Co.  V.  Great  Xorthern  Exp.  Co.  55  Wash. 
545,  104  Pac.  794;  Roe  v.  Standard  Furni- 
ture Co.  41  Wash.  550,  83  Pac.  1109. 

Having  chosen  to  make  insured's  son 
their  witness,  and  to  examine  him  on  cross- 
examination  concerning  matters  respecting 
which  he  was  not  interrogated  in  chief,  and 
there  being  no  evidence  in  the  record  to  the 
contrary,  defendants  are  now  estopped 
from  contradicting  or  questioning  the  cor- 
rectness of  his  statements  on  cross-examina- 
tion. 

State  V.  Carpenter,  32  Wash.  254,  73  Pac 
357;  Bailey  v.  Seattle  &  R.  R.  Co.  32  Wash. 
640,  73  Pac.  679;  Anderson  v.  Union 
Terminal  R.  Co.  161  Mo.  411,  01  S.  W. 
874;  Jones,  Ev.  2d  ed.  §  824;  Graves  v. 
Merchants'  &  B.  Ins.  Co.  82  Iowa,  637, 
31  Am.  St.  Rep.  507,  49  X.  W.  67. 

There  being  competent  evidence  to  sustain 
the  verdicts  without  regard  to  the  testimony 
of  the  agents  Tileley  and  Junken,  the  eourt 
will  not,  in  any  event,  grant  appellants 
motion  for  judgment,  nor  otherwise  disturb 
the  verdicts  of  the  jury. 

Elster  v.  Seattle,  18  Wash.  304,  61  Pac. 
394;  Swadling  v.  Bameson,  21  Wash.  699. 
59  Pac.  506;  Keating  v.  Pacific  Steam 
Whaling  Co.  21  Wash.  416,  58  Pac.  224: 
Stanley  v.  Stanley,  27  Wash.  570,  68  Pac. 
187;  Schwede  v.  Hemrich,  29  Wash.  124, 
69  Pac.  643;  Bell  v.  Spokane,  30  Wasii. 
508,  71  Pac.  31;  Morrison  v.  Xorthern  I'. 
R.  Co.  34  Wash.  70,  74  Pac.  1064;  Knust  v. 
Bullock,  59  Wash.  141,  109  Pac.  329. 

Evidence  of  the  good  reputation  of  the 
deceased  for  truth,  integrity,  and  honesty 
was  admissible  and  proper. 

Greenl.  Ev.  loth  ed.  §  64;  Mosley  v.  Ver- 
mont Mut.  F.  Ins.  Co.  55  Vt.  142;  Fir*- 
Asso.  of  Philadelphia  v.  Jones,  —  Tex. 
Civ.  App.  — ,  40  S.  W.  44;  Allison  v.  Me- 
Clun,  40  Kan.  625,  20  Pac.  125;  McXabh 
V.  Ivockhart,  18  Ga.  496,  1  Am.  Xeg.  Cas. 
754;  Houston  Electric  Co.  v.  Faroux,  — 
Tex.  Civ.  App.  — ,  125  S.  W.  922;  Cudlipp  v. 
C.  R.  Cummings  Export  Co.  —  Tex.  Civ. 
App.  — ,  149  S.  W.  444;  Hilker  t.  HiUcer, 
153  Ind.  425,  66  X.  E.  81. 

Crow,   Ch.  J.,  delivered  the  opinion  of 

the  court: 

Those  two  actions,  which  have  l>een  con- 
solidated, were  commenced  by  J.  K.  Ras- 
musson  on  two  separate  policies  of  fire  in- 
surance for  $1,000  and  $2,000  respectively, 
executed  and  delivered  to  him  by  the  de- 
fendant Xorth  Coast  Fire  Insurance  Com- 
pany, a  corporation,  and  the  Dubuque  Firo 
ii,  Marine  Insurance  Company,  a  corpora- 
I  tion,  on  a  stock  of  merchandise  in  the  city 
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of  Spokane.  After  the  conunencement  of 
the  actions  and  before  trial,  the  death  of 
J.  K.  Rasmusson  was  suggested,  and  Andrea 
RaamuBson,  administratrix  of  his  estate, 
was  substituted  as  plaintiff.  From  verdicts 
and  judgments  in  plaintiff's  favor,  the  de- 
fendants have  appealed. 

For  many  years  J.  K.  Rasmusson  was 
engaged  in  the  retail  grocery  business  in 
Spokane  and  carried  fire  insurance  on  his 
stock  of  goods.  On  December  27,  1911,  the 
appellant  North  Coast  Fire  Insurance  Com- 
pany executed  and  delivered  policy  Ko. 
24,550  to  Rasmusson,  insuring  a  stock  of 
groceries  and  certain  fixtures  against  loss 
by  fire  in  the  sum.  of  $1,000.  On  August  », 
1011,  the  appellant  Dubuque  Fire  ft  Marine 
Insurance  Company  executed  and  delivered 
policy  No.  741,357  to  Rasmusson,  insuring 
the  same  stock  and  fixttxres  against  loss 
by  fire  in  the  sum  of  $2,000.  On  January 
26,  1912,  while  both  policiee  were  in  full 
force  and  effect,  the  groceries  and  fixtures 
were  damaged  by  fire.  Mr;  Rasmusson  in 
due  season  prepared  and  delivered  proofs 
to  appellants,  claiming  the  loss  sustained  by 
him  exceeded  the  face  value  of  the  two 
policies.  These  proofs  were  rejected  by  ap- 
pellants, who,  in  their  answers,  contend 
that  his  losses  did  not  exceed  $1,200.  The 
policies  each  contained  a  stipulation  which 
provided  that  "this  entire  policy  shall  be 
void  ...  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  mat- 
ter relating  to  this  insurance  or  the  sub- 
ject thereof,  whether  before  or  after  the 
loss." 

Basing  their  defenses  on  this  provision, 
the  appellants  in  substance  alleged  that 
Mr.  RasmTiBBon  made  and  delivered  to  each 
of  them  a  false  and  fraudulent  statement 
of  his  alleged  loss,  in  that  he  stated  that 
the  same  amounted  to  $3,040.13,  whereas 
it  did  not  exceed  $1,200  in  all;  that  he 
made  such  false  statements  with  the  fraud- 
ulent intent  and  design  of  inducing  appel- 
lants to  pay  him  the  full  amount  of  the 
policies;  that  he  fraudulently  represented 
that,  within  two  years  preceding  the  fire, 
he  had  purchased  goods  to  the  value  of 
$29,756.26,  whereas  his  purchases  during 
that  period  did  not  exceed  $23,797.11.  Mr. 
Rasmusson  in  his  reply  admitted  that  he 
made  such  statements  in  his  proof  of  loss 
and  in  response  to  interrogatories,  but  al- 
leged that  he  then  believed  and  still  be- 
lieves the  same  to  be  correct  and  true.  The 
principal  issues  submitted  to  the  jury  were 
the  extent  and  value  of  the  stock  of  grocer-  | 
ies  and  fixtures  owned  by  the  assured  at 
the  date  of  the  fire,  the  extent  of  loss 
sustained,  and  whether  the  assured  had 
with  fraudulent  intent  misrepresented  the 
value  of  his  stock  and  fixtures,  and  the  ex- 
L.R.A.1915C. 


tent  of  his  loss,  with  the  design  and  for 
the  purpose  of  defrauding  appellants.  The 
jury  returned  a  general  verdict,  which  in- 
cluded interest,  in  the  sum  of  $720.16, 
against  the  North  Coast  Fire  Insurance 
Company,  and  in  the  sum  of  $1,467.84 
against  the  Dubuque  Fire  &  Marine  Insur- 
ance Company.  The  jury  also  answered 
special  interrogatories  as  follows:  (1) 
What  was  the  value  of  the  goods,  wares, 
and  merchandise  (not  including  fixtures) 
at  the  store  of  Mr.  Rasmusson  at  the  time 
of  the  fire?  Answer:  $2,100.  (2)  What 
was  the  value  of  the  goods,  wares,  and 
merchandise  (not  including  fixtures)  at 
the  store  of  Mr.  Rasmusson  immediately 
after  the  fire?  Answer:  $162.  (3)  What 
was  the  amount  of  damage  to  the  fixtures 
covered  by  the  policies  of  insurance  in  this 
case  occasioned  by  the  fire?    Answer:  $250. 

Appellants'  principal  contention  is  that 
the  trial  court  erred  in  denying  their  mo- 
tions for  judgment  notwithstanding  the 
verdict,  their  position  being  that  the  un- 
disputed evidence  shows  that  the  loss  sus- 
tained by  the  assured  did  not  exceed  $1,200 ; 
that  he  misrepresented  the  value  of  his 
stock  of  goods,  the  purchases  made  by  him, 
and  the  extent  of  his  loss;  that  he  did  so 
knowingly  and  wilfully,  with  the  intention 
and  purpose  of  defrauding  appellants;  and 
that  under  the  provision  above  quoted  the 
policies  were  avoided  by  such  fraudulent 
acts. 

In  their  brief  appellants  say:  "The 
Rasmusson  proof  of  loss  listed  the  value 
of  the  stock  prior  to  the  fire  at  $2,750.67; 
the  jury  found  it  to  have  been  $2,100.  The 
proof  of  loss  claimed  damages  to  stock  of 
$2,618.48;  the  jury  placed  it  at  $1,938. 
The  proof  of  loss  claimed  damage  to  fixtures 
as  $421.65;  the  jury  found  this  item  $250. 
This  is  a  reduction  of  a  fraction  over  25 
per  cent  on  the  claimed  loss  of  stock,  and 
40  per  cent  on  fixtures." 

They  argue  that  the  finding  of  the  jury 
as  to  values  amounts  to  a  finding  of  fraud; 
that  fraud  is  also  shown  by  the  undisputed 
evidence;  and  that  it  was  the  duty  of  the 
trial  court  to  enter  judgment  in  their  favor. 
We  have  carefully  examined  the  record  and 
conclude  that  appellants'  contention  in  this 
regard  cannot  be  sustained.  The  estimates 
made  by  appellants'  adjusters  showing  loss- 
es sustained,  to  a  considerable  extent,  con- 
stitute evidence  which  they  claim  to  be 
undisputed.  Without  these  estimates  and 
appellants'  deductions  therefrom,  they  would 
have  no  basis  for  their  contention.  These 
adjusters  were  appellants'  representatives, 
who  were  looking  after  their  interests  and 
seeking  to  protect  them.  There  is  no  more 
reason  for  accepting  their  estimates  as  un- 
disputed than  there  would  be  for  accepting 
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the  estimate  prepared  by  respondent's  rep- 
resentative, an  experienced  adjuster,  as  un- 
disputed. The  fact  is  tliat  these  estimates 
dispute  each  other,  and  the  record  shows 
that  the  evidence  is  otherwise  conflicting. 
Appellants  admit  that  to  sustain  their  de- 
fense it  is  not  sufficient  for  them  to  show 
that  Mr.  Rasmusson  made  false  statements, 
and  that  he  padded  his  proofs  of  loss,  but 
that  it  must  also  be  shown  that  he  did  so 
knowingly  and  intentionally  for  the  pur- 
pose of  defrauding  them.  The  evidence  is 
too  voluminous  to  be  set  forth  or  analyzed 
in  an  opinion  of  moderate  length.  It  ap- 
pears that,  at  or  about  the  time  of  the  fire, 
the  assured  was  in  very  bad  health;  that 
he  died  prior  to  the  trial  of  these  actions; 
that  a  dispute  arose  between  him  and  the 
adjusters  representing  the  appellants;  that, 
when  they  advised  him  of  their  conclu- 
sions, he  left  them  saying  he  would  have 
nothing  to  do  with  their  estimate,  as  his 
stock  and  losses  were  several  times  the 
values  and  losses  fixed  by  them;  that  he 
procured  the  services  of  an  experienced  ad- 
juster to  prepare  an  estimate  upon  which 
to  base  proofs  of  loss;  and  that  this  ad- 
juster and  Mr.  Rasmusson's  son,  a  young 
man  about  twenty-one  years  of  age,  who 
had  worked  in  the  store  for  some  time  and 
had  made  purchases  to  replenish  the  stock, 
prepared  an  estimate.  Their  estimate  and 
that  of  appellants'  adjusters  differed  wide- 
ly. The  findings  of  the  jury  as  nearly  ap- 
proximate that  of  tlip  assured  as  those 
of  the  appellant's  adjusters.  There  was  no 
showing  that  the  assured  had  recently  in- 
creased his  insurance,  or  that  he  was  carry- 
ing overinsurance  for  fraudulent  purposes. 
The  policies  were  renewals  of  previous  poli- 
cies for  the  same  amounts.  No  contention 
is  made  that  the  assured  was  in  any  way 
responsible  for  the  fire.  In  fact,  the  evi- 
dence is  clearly  to  the  contrary.  The  agents 
who  wrote  the  policies  on  behalf  of  the 
appellants,  and  who  saw  the  stock  of  goods, 
gave  it  as  their  opinion  that  the  assured 
had  a  stock  ranging  in  value  from  $.'),n00 
to  $.'5,500.  There  is  no  suggestion  that  they 
acted  fraudulently  or  conspired  with  the 
insured  for  the  purpose  of  writing  exces- 
sive insurance.  Nor  is  there  any  showing 
of  any  facts  indicating  a  design  on  the  I 
part  of  the  assured  to  overinsure  or  de- 
fraud  the  appellants  at  any  time  prior  to  , 
the  making  of  the  proofs  of  loss.  At  that  I 
time  a  sharp  difference  of  opinion  arose 
between  him  and  appellants'  adjusters.  We  | 
cannot  say  as  a  matter  of  law  that  he  then 
made  any  untruthful  statements  knowingly  I 
or  with  an  intention  of  defrauding  appel-  I 
lants.  The  trial  court,  by  careful  instruc- 1 
tions  which  correctly  stated  the  law,  sub-  ' 
mitted  the  issues  of  false  statemeate  and  > 
L.R.A.1915C. 


fraudulent  intention  to  the  jury.  To  these 
instructions  no  exceptions  have  been  taken. 
The  jury  have  found  against  appellants, 
and  our  conclusion  is  that  their  verdict 
cannot  be  disturbed. 

The  plaintiff  called  as  witnesses  one  J. 
H.  Tilsley  and  one  W.  A.  Junkin,  the  agents 
of  appellants,  who  wrote  and  issued  the 
policies  of  insurance.  These  witnesses  tes- 
tified to  the  value  of  the  stock  of  goods 
and  fixtures  at  the  time  the  policies  were 
written  and  also  at  or  about  the  time  of 
the  fire.  Appellants  objected  to  this  testi- 
mony on  the  ground  that  the  competency 
of  the  witnesses  was  not  shown.  It  ap- 
peared that  Tilsley  was  in  the  grocery  buai- 
ness  for  about  nine  years  prior  to  1900, 
and  that  Junkin  had  kept  books  in  a 
grocery  for  about  one  year.  The  trial  court, 
however,  permitted  them  to  testify  by  rea- 
son of  §  105  of  chapter  49,  Session  Laws 
1911,  page  243,  which  reads  as  follows: 
"Every  insurer  who  makes  insurance  upon 
any  building  or  property  or  interest  therein 
against  loss  or  damage  by  fire,  and  every 
agent  who  issues  a  fire  insurance  policy 
covering  on  any  building  or  property  or 
interest  therein,  and  every  insured  who 
procures  a  policy  of  fire  insurance  upon 
any  building  or  property  or  interest  therein 
owned  by  him  is  presumed  to  know  the  in- 
surable value  of  such  building  or  property 
or  interest  therein  at  the  time  such  insur- 
ance is  effected.  Any  insurer  who  know- 
ingly makes  insurance  on  any  building  or 
property  or  interest  therein  against  loss  or 
damage  by  fire  in  excess  of  the  insurable 
value  thereof,  shall  be  fined  in  a  sum  not 
less  than  $dO  nor  more  than  $100.  Any 
agent  who  knowingly  effects  insurance  on 
a  building  or  property  or  interest  therein 
in  excess  of  the  insurable  value  thereof 
shall  be  fined  in  a  sum  not  less  than  $15 
nor  more  than  $2fj.  Any  person  or  party 
who  knowingly  procures  insurance  against 
loss  or  damage  by  fire  on  any  building  or 
property  or  interest  therein  owned  by  him 
in  excess  of  its  insurable  value  shall  be 
fined  in  a  sum  not  less  than  $25  nor  more 
than  $100." 

The  evident  purpose  of  this  section  is  to 
prevent  overinsurance.  It  certainly  con- 
templates that  an  agent,  before  placing  a 
policy,  will,  by  proper  investigation,  advise 
himself  of  the  value  of  the  property  to  be 
protected,  and  the  presumption  is  that  he 
has  done  so.  In  view  of  this  statute  we 
can  find  no  error  in  admitting  the  evidence 
of  which  appellants  now  complain.  Other 
evidence  tending  to  show  value  was  also 
introduced  by  the  respondent. 

Mr.  Rasmusson,  the  assured,  died  before 
the  trial  and  his  evidence  could  not  be 
secured.      Appellants     by     their     evidenoe- 
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sought  to  show  that,  wh«ii  he  prepared  and 
by  his  oath  verified  tlie  proofs  of  loss,  lie 
fraudulently  and  intentionally  overstated 
values  and  losses  for  the  purpose  of  de- 
frauding tliem.  On  rebuttal  respondent 
called  a  number  of  prominent  business  men 
of  Spokane  who  had  known  Mr.  Kasmusson 
during  his  lifetime.  These  witnesses,  over 
appellants'  objection,  were  permitted  to 
testify  that  the  reputation  of  Mr.  Basmus- 
bon  for  truth,  veracity,  honesty,  and  in- 
tegrity was  good.  Appellants  now  insist 
that  error  was  committed  in  admitting  this 
evidence.  They  argue  that  in  civil  actions 
evidence  of  good  character  is  not  admissible 
except  where  character  is  directly  in  issue. 
In  support  of  this  position  they  cite  Carter 
V.  Seattle,  19  Wash.  597,  53  Pac.  1102,  4 
Am.  Nog.  Rep.  465,  and  Poler  ▼.  Poler,  32 
Wash.  400,  73  Pac.  372,  from  this  cou):t, 
and  additional  authorities  from  other  juris- 
dictions. The  case  of  Carter  v.  Seattle  was 
one  to  recover  damages  for  personal  inju- 
ries. Contributory  negligence  was  pleaded 
and  evidence  was  introduced  by  the  defend- 
ant tending  to  show  plaintiff's  intoxication 
at  the  time. of  the  injury.  Thereupon  plain- 
tiff testified  that  he  had  not  been  drinking 
on  the  evening  of  the  accident,  and  also 
introduced  witnesses  to  testify  to  his  repu- 
tation for  sobriety.  It  was  held  that  the 
admission  of  this  evidence  was  erroneous. 
The  character  of  the  plaintiff  for  integrity 
was  not. in  issue.  Moreover,  the  plaintiff 
himself  was  present  in  court  and  testified. 
Assigning  reasons  for  the  ruling  made,  this 
court  said:  "The  general  and  well-settled 
rule  in  negligence  cases  is  that  it  is  not 
proper  for  a  plaintiff,  in  order  to  rebut 
evidence  of  particular  acts  of  negligence,  to 
6how  that  he  is  generally  careful,  cautious, 
and  prudent;  nor  can  it  be  shown  that  a 
party  is  habitually  careless  to  support  a 
claim  of  negligence  upon  a  particular  occa- 
sion. The  principle  underlying  these  cases 
and  the  case  at  bar  is  that  such  evidence 
raises  a  collateral  issue  not  affecting  the 
question  to  be  determined." 

This  is  not  a  case  where  the  issue  of 
negligence  is  involved.  Here  the  assured, 
who  was  dead  at  the  time  of  the  trial,  and 
could  not  be  called  to  testify,  was  positively 
charged  with  fraudulent  acts  and  false 
swearing  in  his  proof  of  loss  for  the  pur- 
pose of  securing  a  much  larger  recovery 
than  that  to  which  he  was  entitled.  An 
examination  of  the  case  of  Poler  v.  Poler 
will  show  that  it  has  no  bearing  on  the 
question  now  before  us.  It  was  there  held 
that  the  defendant  in  an  action  for  divorce 
could  not  introduce  witnesses  to  show  his 
general  reputation  as  a  law-abiding  and 
moral  man,  that  not  being  an  issue  in  the 
case.  While  the  general  rule  seems  to  be 
L.R.A.1915C. 


I  that  character  evidence  is  ordinarily  inad- 
missible in  a  civil  action,  there  is  some 
,  conflict  of  authority,  and  certain  exceptions 
;  are  recognized.  \Vc  think  an  exception 
I  should  be  recognized  in  this  case,  where  the 
:  assured  die<l  prior  to  the  trial  and  his 
[  evidence  could  not  be  procured.  The  jury 
I  did  not  have  an  opportunity  to  pass  upon 
:  his  credibility  by  observing  his  appearance 
upon  the  witness  stand.     As  above  stated. 


it  was  charged  by  appellants  that  he  had 


'  perpetrated  a  fraud,  and  that  in  doing  so 
he  had  sworn  to  false  statements  set  forth 
in  his  proofs  of  loss.  This  amounted  to  a 
substantial  charge  of  perjury.  His  denial 
of  this  charge  could  not  be  obtained.  It 
seems  to  us  that,  under  these  circumstances, 
there  was  no  error  in  permitting  the  plain- 
tiff to  show  his  reputation  for  honesty  and 
integrity.  There  are  courts  that  hold  that 
in  civil  actions,  when  the  character  of  a 
plaintiff  is  assailed  by  the  defense  inter- 
posed, evidence  of  his  good  character  is 
admissible.  Mosley  v.  Vermont  Mut.  F. 
Ins.  Co.  65  Vt.  142,  152;  Fire  Asso.  of 
Philadelphia  v.  Jones,  —  Tex.  Civ.  App. 
— ,  40  S.  W.  44;  Allison  v.  McClun,  40 
Kan.  525,  20  Pac.  125;  Houston  Electric 
Co.  V.  Faroux,  —  Tex.  Civ.  App.  — ,  125 
S.  W.  922;  Cudlipp  v.  C.  R.  Cummings 
Kxport  Co.  —  Tex.  Civ.  App.  — ,  149  S. 
W.  444. 

We  do  not  feel  that  we  would  be  justified 
in  holding  the  admission  of  the  character 
evidence  was  prejudicial. 

The  judgment  is  afiirmed. 

Morris,  Mount,  Parker,  and  Falter* 
ton,  JJ.,  concur. 
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LULA  MOSS,  Admrx.,  etc.,  of  William  Moss, 
Deceased, 

V. 

CAMPBELLS   CREEK   RAILROAD    COM- 
PANY, Plff.  in  Err. 

(—  W.  Va.  — ,  83  S.  E.  721.) 

Master  and  servant  ^  police  officer  ^ 
liability  for  acts. 

1.  A  special  police  officer  appointed  by  the 

Headnotes  by  Robi.nbon,  J. 


Xote.  —  Liability  of  private  person  or 
corporation  for  acta  of  special  police 
officer  appointed  by  public  authori- 
tlea. 

For  the  earlier  cases  on  this  question, 
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governor  at  the  inetance  of  a  railway  com- 1 
pany,  though  prima  facie  a  public  officer,  is, ! 
when   specially   employed   by   the   company  i 
to  enforce  its  rules  and  to  protect  the  pas- 
sengers on  its  trains,  in  that  regard,  a  serv- 
ant of  the  company,  and  if,  while  on  a  train 
as    such    servant,   he   inflicts    injury    on   a 
passenger,    not    acting    in    his    capacity    as 
a  public  officer  for  the  vindication  of  the 
law,  or  not  justified  by  the  law  of  self-de- 
fense, the  company  is  liable,  notwithstand- 
ing the  injurious  act  is  prompted  by  mo- 
tives purely  personal  to  the  servant. 
^ew  trial  —  separable  question. 

2.  As  a  general  rule  a  new  trial  when 
granted  is  awarded  for  the  entire  case;  but 
when  manifest  justice  demands,  and  it  is 
clear  that  the  course  can  be  pursued  without 
confusion,  inconvenience,  or  prejudice  to  the 
rights  of  any  party,  a  new  trial  may  be 
limited  to  a  particular,  separable  question. 


Same  —  omitted  averment  in  pleading. 

3.  Where  there  is  no  error  as  to  the 
trial  on  the  merits  of  the  action,  but  there  is 
technical  error  in  the  overruling  of  a  de- 
murrer to  the  declaration,  in  that  the  ap- 
pointment and  qualification  of  the  plain- 
tiff as  administratrix  is  not  averred,  which 
point  was  not  expressly  raised  or  deemed 
of  consequence  in  the  court  below,  a  new 
trial  will  be  limited  to  the  issue  made  on 
the  omitted  averment  when  supplied. 

(October  6,  1914.) 

ERROR  to  the  Circuit  Court  for  Kanawha 
County  to  review  a  judgment  in  plain- 
titrs  favor  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  killing  of 
plaintiff's  intestate.    Reversed. 
The  facts  are  stated  in  the  opinion. 


see  notes  to  McKain  v.  Baltimore  &  O.  R. 
Co.  23  L.R.A.(N.S.)  289;  Pennsylvania  R. 
Co.  V.  Kelly,  30  L.R.A.(N.S.)  481;  Tav- 
lor  V.  New  Vork  &  L.  B.  R.  Co.  39  L.R.A. 
(N.S.)  122;  and  New  York,  C.  &  St.  L.  R. 
Co.  V.  Fieback,  43  L.R.A.(N.S.)   1164. 

These  notes  do  not  include  cases  involv- 
ing the  liability  of  a  master  for  the  arrest 
or  false  imprisonment  by  a  servant  employed 
as  a  detective,  policeman,  or  watchman 
who  is  not  also  a  public  officer,  such  cases 
being  compiled  in  notes  to  Milton  v.  Mis- 
souri P.  R.  Co.  4  L.R.A.(N.S.)  282,  and 
Conchin  v.  El  Paso  &  S.  W.  R.  Co.  28  L.R.A. 
(N.S.)  88. 

The  general  rule  upon  which  the  cases 
involving  the  question  under  discussion  are 
decided  is  that  a  private  person  or  corpora- 
tion will  not  be  liable  for  the  acts  of  a 
special  officer  appointed  by  public  authori- 
ty, but  employed  and  paid  oy  the  private 
person  or  corporation,  when  the  acts  com- 
plained of  are  performed  in  carrying  out 
his  duty  as  a  public  officer;  but  that  such 
person  or  corporation  may  become  liable 
for  the  acts  of  such  an  officer  in  performing 
the  duties  for  which  he  is  employed  by  such 
private  party. 

Thus,  in  Pounds  v.  Central  of  Georgia  R. 
Co.  —  Ga.  — ,  83  S.  E.  96,  it  was  held  that 
a  railway  company  was  not  liable  in  dam- 
ages for  the  wrongful  killing  by  a  police 
officer  of  plaintiff's  husband,  even  if  such 
officer  was  paid  by  the  corporation,  where 
it  did  not  appear  that  at  the  time  of  the 
homicide  the  officer  was  performing  any 
service  for  or  by  direction  of  the  corpora- 
tion, but  wag  merely  in  the  discharge  of 
such  duties  as  are  performed  by  the  police  ' 
oflieers  in  municipalities. 

In   Houston   v.   Minneapolis,  St.  V.  &   S. 
.Ste.  M.  R.  Co.  25  N.  D.  469,  40  L.R.A. (N.S.) 
58i»,  141  N.  W.  994,  it  was  held  that  de- 
fendant  was   not   liable   for  the  arrest   of 
plaintiff  by  or  upon  the  orders  of  defend- 
ant's  conductor   for   the   statutory   offense 
of    publicly    drinking    or    offering    another 
Intoxicating  beverage  upon   a  train   carry- 1 
ing  passengers  in  the  state,  pursuant  to  a  ! 
statute  which  confers  police  powers  upon  I 
-L.K.A.1915C. 


every  passenger  conductor,  and  makes  it 
his  duty,  while  thus  engaged,  to  arrest  any 
person  who  shall  in  his  presence  or  to  bis 
knowledge  violate  the  provisions  of  the  act, 
and  to  deliver  such  person  to  any  police- 
man, constable,  or  other  peace  officer  to 
be  by  him  informed  against  and  prosecuted, 
as  it  cannot  be  said  that  the  conductor, 
while  acting  in  obedience  to  the  statute,  is 
acting  for  the  railway  company  at  all,  as 
it  has  no  control  over  him  whatsoever  while 
!ie  is  in  the  discharge  of  the  duty  thus  im- 
posed upon  him  by  the  sovereign  power  of 
the  state.  The  court  said  it  was  immaterial 
whether  at  the  time  of  the  arrest  the  status 
of  plaintiff  as  a  passenger  had  ceased  or  not. 

In  Ruffner  v.  Jamison  Coal  &  Coke  Co. 
247  Pa.  34,  92  Atl.  1075,  it  was  held  that, 
as  defendant  did  not  appoint  the  policemen 
whose  acts  were  complained  of,  could  not 
determine  the  period  of  their  service,  could 
not  prescribe  their  duties,  and  could  not 
discharge  them,  the  fact  that  it  paid  their 
salaries,  presumably  by  reason  of  the  or- 
der of  the  court  which  appointed  them, 
did  not  convert  such  policemen  int<)  its 
private  servants,  so  as  to  render  it  liable 
for  an  assault  committed  by  them,  not  upon 
its  private  property,  but  in  the  public 
highway  and  in  pursuance  of  what  they  con- 
ceived to  be  their  official  duties. 

In  Norfolk  A  W.  R.  Co.  v.  Perdue,  —  Va. 
— ,  83  S.  E.  1058,  which  was  an  action  for 
damages  for  the  arrest  of  plaintiff  by  a 
special  police  officer  at  defendant's  depot, 
the  trial  court  instructed  the  jury  that, 
although  the  officer  was  appointed  upon  the 
request  of  the  railroad  company,  he  was  as 
much  an  officer  of  the  state  as  any  other  of- 
ficer authorized  by  law  to  make  arrests,  and 
that  if  the  arrest  was  made  in  this  capacity 
the  railroad  company  was  in  no  way  respon- 
sible for  his  act.  The  appellate  court  did  not 
pass  upon  the  correctness  of  this  instruc- 
tion, inai-much  as  after  it  was  given  plain- 
tiff amended  his  declaration  so  as  to  allege 
that  a  gatekeeper  of  defendant  assisted  the 
special  police  officer  in  making  the  arrest, 
and  defendant  was  held  liable  because  of 
the  act  of  the  gatekeeper. 
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Mesarg.  Adam  B.  JLlttlepage  and  Brown, 
<fackson,  eft  Knlglit  for  plaintiff  in  error. 

Messrs.  A.  M.  Beldier  and  K.  S.  Bock, 
for  defendant  in  error: 

Plaintiff's  intestate  was  a  passenger  on 
defendant's  train. 

GiUingham  v.  Ohio  River  R.  Co.  35  W. 
Va.  688,  14  L.R.A.  798,  29  Am.  St.  Rep. 
827,  14  S.  £.  243;  0  Cyc.  530,  537;  Chicago 
&  E.  I.  R.  Co.  V.  Jennings,  89  ill.  App.  335; 
Illinois  C.  R.  Co.  v.  Treat,  75  111.  App.  327; 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Riley,  39 
Ind.  508;  Barth  v.  Kansas  City  £lev.  R.  Co. 
142  Mo.  535,  44  S.  VV.  778,  3  Am.  Keg.  Rep. 
682;  Choate  v.  Missouri  P.  R.  Co.  07  Mo. 
App.  105;  Exton  v.  Central  R.  Co.  63  N.  J. 
L.  366,  56  L.RJV.  508,  46  Atl.  1099;  Warner 
V.  Baltimore  &.  O.  R.  Co.  1B8  U.  S.  339,  42 
L.  cd.  491,  18  Sup.  Ct.  Rep.  08;  Western 


&  A.  R.  Co.  V.  Voils,  98  Ga.  446,  35  L.R.A. 
655,  26  S.  K  483;  Chattanooga.  R.  &  C  R. 
Co.  V.  Huggins,  89  Ga.  494,  15  S.  K.  848; 
West  Chicago  Street  R.  Co.  v.  Manning, 
170  111.  417,  48  N.  K.  958;  Holt  v.  Hanni- 
bal &  St.  J.  R.  Co.  87  Mo.  App.  203;  St. 
Liouis  i,  S.  t\  R.  Co.  V.  Kilpatrick,  07  Ark. 
47,  54  8.  VV.  971;  Gardner  v.  New  Haven 
&  N.  Co.  51  Conn.  143,  60  Am.  Rfp.  12; 
Ohio  A  M.  R.  Co.  v.  Muliling,  30  111.  9,  81 
Am.  Dec.  330;  Frank  v.  Schrover,  18  111. 
416;  Russ  V.  The  War  Kagle,  14  Iowa,  363; 
McKimble  v.  Boston  &  M.  B.  Co.  139  Mass. 
542,  2  N.  K.  97,  3  Am.  Neg.  Cas.  823; 
Alabama  &  V.  R.  Co.  r.  Beardaley,  79  Miss. 
417,  89  Am.  St.  Rep.  660,  30  So.  660;  Hurt 
V.  South«-n  R.  Co.  40  Miss.  391;  Cleveland 
V.  New  Jersey  S.  B.  Co.  08  N.  V.  300;  Morris 
V.  New  York,  0.  &  W.  R.  Co.  73  Hun,  560,  56 


In  Wilhelm  v.  Parkersburg,  M.  &  I.  R.  i  the  arrest  of  a  patron,  by  a  special  officer 


Co.  —  W.  Va.  — ,  82  S.  E.  1089,  it  is  held 
that  the  fact  that  a  statute  conferred  upon 
the  officers  of  common  carriers  all  the  pow- 
ers of  conservators  of  the  peace  did  not 
relieve  the  carrier  from  liability  for  the 
wrongful  acts  of  its  authorized  agents  while 
engaged  in  the  proper  performance  of  their 
otlicial  functions,  so  that  such  a  statute 
would  not  relieve   defendant   carrier   from 


who  had  been  appointed  upon  their  request 
by  the  police  commission,  pursuant  to  a 
statute  which  expressly  provided  that  a 
person  or  corporation  applying  for  the  ap- 
pointment shall  be  liable  for  the  official  mis- 
conduct of  the  appointee,  as  for  the  torts 
of  a  servant  or  agent,  it  appearing  that  an 
usher  had  summoned  the  officer  under  gen- 
eral   Instructions    by    the    defendant    that. 


liability  if  its  conductor  committed  an  un-  when  any  person  without  a  seat  coupon  was 
necessary  assault  upon  plaintiff  in  order  to  '  occupying  a  seat  and  refused  to  vacate,  tha 
facilitate  the  removal  from  the  train  of  her  I  usher  should  go  to  the  officer  and  have  the 


husband,   who  was   intoxicated   and  disor' 
derly. 

In  Scibor  v.  Oregon-Washington  R.  ft 
Kav.  Co.  —  Or.  — ,  140  Pac.  629,  the  court 
sustained  a  verdict  in  favor  of  plaintiff  for 
damages  received  at  the  hands  of  a  watch- 
man who  was  employed  and  paid  by  de- 
fendant railway  company,  who  had  him  ap- 
pointed as  a  deputy  sheriff  that  he  might 
make  arrests  if  anyone  criminally  interfered 
with  defendant's  property,  for  which  serv- 
ices he  was  to  be  paid  by  the  defendant,  al- 
though the  arrest  was  not  made  on  defend- 
ant's  property,   but   at   a   house   to   which 


person  removed. 

In  Clish  v.  Boston,  R.  B.  &  L.  R.  Co.  210 
Mass.  341,  106  N.  E.  854,  a  judgment  was 
sustained  in  favor  of  plaintiff,  who  was  in- 
jured while  at  defendant's  station  as  a 
passenger,  during  a  scuffle  between  a  special 
officer  in  the  defendant's  employ  and  an  in- 
toxicated man  whom  he  had  arrested  and 
was  conveying  to  a  patrol  wagon,  under  cir- 
cumstances from  which  the  jury  could  find 
that  he  failed  to  exercise  reasonable  care  in 
handling  the  prisoner  so  as  not  to  injure 
plaintiff. 

Generally,  as  to  liability  for  injury  to  a 


stolen  property  had  been  traced.    The  court ,  passenger    resulting    from    attempted    ejec 


said  that  his  employment  was  not  simply 
that  of  a  watchman,  but  included  also  the 
duties  of  a  deputy  sheriff  as  to  anything 
necessary  to  be  done  in  his  employment  as 


tion  by  carrier  or  fellow  passenger,  see  note 
in  44  L.R.A.(N.S.)  1125. 

In  Redgate  v.   Southern  P.   Co.  24   Cal. 
App.  573,   141  Pac.  J 191,  where  a  statute 


watchman,  even  though  they  took  him  away  j  providing  for  the  appointment  of  police  of- 


from  the  cars  in  his  charge.  The  appoint' 
mcnt  by  the  sheriff  expressly  limited  his 
powers  to  the  particular  purpose  named  in 
the  appointment,  and  expressly  cxcmph-d 
the  sheriff  from  liability  for  his  compensa 


ticers  to  be  designated  and  paid  by  railroad 
companies  contained  a  provision  that  "the 
company  designating  such  person  or  persons 
shall  be  responsible  civilly  for  any  abuse 
of  his  or  their  authority,"  the  court  said 


tion.     It  was  also  held  that  evidence  that    that  defendant  railway  company  would  not 


the  officer's  appointment  had  been  canceled 
by  the  sheriff  a  day  or  two  previously  to 
the  assault  complained  of  was  immaterial. 


be  liable  for  the  arrest  of  one  of  its  em- 
ployees by  such  an  officer,  unless  in  making 
the  arrest  he  abused  his  authority  in  that 


as  the  court's  instructions  practically  in-  I  he  did  not  have  reasonable  cause  for  he- 
formed  the  jury  that  a  private  citizen's  ',  lieving  that  the  accused  had  committed  the 
right  to  make  an  arrest  for  a  felony  with-  !  crime  for  which  he  was  arrested,  and  inas- 
out  a  warrant  is  the  same  w  that  of  an  |  much  as  the  facts  shown  upon  which  the 
officer.  I  officer  acted  were  sufficient  to  justify  him 

In  Armstrong  v.  Stair,  217  Mass.  534,  105    in   believing  that  accused   was  guilty,   de- 
N.  E.  442,  the  proprietors  of  a  theater  were  .  fendant  was  not  liable.  It.  L.  S. 

held  responsible  for  an  assault  upon  and  I 
L.R.A.1915C.  75 
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N.  Y.  S.  R.  231,  26  N.  Y.  Supp.  342,  6  Am. 
Neg.  Cas.  35;  Bartlett  v.  New  York  &.  S.  B. 
Perry  &  Steam  Tranep.  Co.  25  Jones  &  S. 
348,  8  N.  Y.  Supp.  309;  Ham  v.  Delaware 
&  H.  Canal  Co.  142  Pa.  617,  21  Atl.  3032; 
leeman  v.  South  Carolina  &  G.  R.  Co.  52  S. 
C.  566,  30  S.  E.  488;  Martin  v.  Southern  R. 
Co.  61  S.  C.  160,  28  S.  E.  303,  3  Am.  Neg. 
Rep.  501;  Norfolk  &  W.  R.  Co.  v.  Grose- 
close,  88  Va.  267,  29  Am.  St.  Rep.  718,  13 
S.  E.  454,  7  Am.  Neg.  Cas.  51 ;  The  Wasco, 
53  Fed.  646;  4  Elliott,  Contr.  §  3308;  El- 
liott, Railroads,  2d  ed.  §§  1578,  1579; 
Rogers  v.  Kennebec  S.  B.  Co.  86  Mc.  261,  26 
L.R.A.  491,  29  Atl.  1069,  3  Am.  Neg.  Cas. 
590;  Smith  v.  St.  Paul  City  IX.  Co.  32 
Minn.  1,  50  Am.  Rep.  550,  18  N.  W.  827,  4 
Am.  Neg.  Cas.  220;  Louisville,  N.  A.  &  C.  R. 
6o.  V.  Thompson,  107  Ind.  442,  57  Am.  Rep. 
120,  8  N.  E.  18,  9  N.  E.  357;  Pennsylvania 
R.  Co.  V.  Price,  96  Pa.  256;  Bricker  v. 
Philadelphia  &  R.  R.  Co.  132  Pa.  1,  19 
Am.  St.  Rep.  585,  18  Atl.  983,  10  Am.  Neg. 
Cas.  207;  Chattanooga  Rapid  Transit  Co. 
V.  Venable,  105  Tenn.  460,  51  L.R.A.  888, 
68  S.  W.  861;  Berry  v.  Missouri  P.  R.  Co. 
124  Mo.  223,  26  S.  W.  229;  Shearm.  4  Redf. 
Neg.  5th  ed.  §  488,  p.  879 ;  Hutchinson,  Carr. 
3d  ed.  §§  1021,  1022;  Russell  v.  Pittsburgh, 
C.  C.  4  St.  L.  R.  Co.  157  Ind.  305,  55  L.R.A. 
253,  87  Am.  St.  Rep.  214,  61  N.  E.  678; 
Indianapolis  Traction  &.  Terminal  Co.  v. 
Klentschy,  167  Ind.  698,  79  N.  E.  908,  10 
Ann.  Cas.  869;  McNeill  v.  Durham  &  C.  R. 
Co.  135  N.  C.  682,  67  L.R.A.  230,  47  S.  E. 
766;  Bradburn  v.  Whatcom  County  R.  &. 
Light  Co.  45  Wash.  582,  14  L.R.A. (N.S.J 
526,  88  Pac.  1020;  Carroll  v.  SUtcn  Island 
R.  Co.  58  N.  Y.  126,  17  Am.  Rep.  221; 
Hutchinson,  Carr.  §  603. 

Whether  or  not  Nichols  was  acting  in 
self-defense  at  the  time  he  shot  and  killed 
Moss  was  a  question  to  be  determined  by 
the  jury. 

Teel  V.  Coal  &  Coke  R.  Co.  66  W.  Va.  315, 
66  S.  E.  470;  State  v.  Cain,  20  W.  Va.  680; 
Re  Morrison,  147  U.  S.  18,  37  L.  ed.  62, 

13  Sup.  Ct.  Rep.  246. 

Nichols,  at  the  time  he  shot  Moss,  was  a 
servant  of  the  railroad  company,  and  it  is 
liable  to  plaintiff. 

Layne  v.  Chesapeake  &  O.  R.  Co.  86  W. 
Va.  608,  67  S.  E.  1103;  Teel  v.  Coal  &  Coke 
R.  Co.  66  W.  Va.  315,  66  S.  E.  470;  Gilling- 
ham  V.  Ohio  River  R.  Co.  35  W.  Va.  688, 

14  L.R.A.  798,  29  Am.  St.  Rep.  827,  14  S.  E. 
243;  Birmingham  R.  &  Electric  Co.  v. 
Baird,  130  Ala.  334,  64  L.RA.  752,  89  Am. 
St.  Rep.  43,  30  So.  466:  Chicago  &  N.  W. 
R.  Co.  V.  Peacock,  48  111.  253;  St.  Louis, 
A.  &  C.  R.  Co.  V.  Dalby,  39  111.  353;  Han- 
son V.  Urbana  &  C.  Electric  Street  R.  Co. 
75  111.  App.  474;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Wood,  113  Ind.  644,  14  N.  E.  572, 
L.R.A.1915C. 


I  16  N.  E.  197,  3  Am.  Neg.  Cas.  197;  Louis- 
I  ville  <k  N.  R.  Co.  v.  Kelly,  92  Ind.  371,  47 
Am.  Rep.  149,  8  Am.  Neg.  Cas.  213;  Sher- 
ley  v.  Billings,  8  Bush,  347,  8  Am.  Rep. 
461 ;  Chesapeake  jt  O.  Canal  Co.  v.  Allegany 
County,  67  Md.  202,  40  Am.  Rep.  430; 
Baltimore  &  O.  R.  Co.  v.  Barger,  80  Md.  23, 
26  L.R.A.  220,  45  Am.  St.  Rep.  319,  30  Atl. 
660,  8  Am.  Neg.  Cas.  360;  Eads  v.  Metro- 
politan R.  Co.  43  Mo.  App.  536;  Tidey  v. 
Erie  R.  Co.  66  N.  J.  L.  382,  49  Atl.  427; 
Dwinelle  v.  New  York  C.  &  H.  R.  R.  Co. 
120  N.  Y.  317,  8  L.R.A.  224,  17  Am.  St. 
Rep.  611,  24  N.  E.  319;  McLeod  t.  New 
York,  C.  &  St.  L.  R.  Co.  72  App.  Div.  116, 
76  N.  Y.  Supp.  347;  Williams  v.  Gill,  122 
N.  C.  067,  29  S.  E.  879;  Daniel  v.  Peters- 
burg R.  Co.  117  N.  C.  692,  4  L.R.A.(N.S.) 
485,  23  S.  E.  327;  Knoxville  Traction  Co. 
v.  Lane,  103  Tenn.  376,  46  L.R.A.  649,  53 
S.  W.  557;  The  L.  P.  Dayton,  120  U.  S.  337, 
30  L.  ed.  669,  7  Sup.  Ct.  Rep.  568;  6  Cyc 
600. 

It  was  not  necessary  to  aver  the  appoint- 
ment and  qualification  of  plaintiff  as  ad- 
ministratrix. 

Gunn  V.  Ohio  River  R.  Co.  37  W.  Va.  421, 
16  S.  E.  628;  Bowler  v.  Lane,  3  Met.  (Ky.) 
311;  Pope  v.  Stacy,  28  Vt.  96;  Durham  v. 
Hudson,  4  Ind.  501;  Duncan  T.  Duncan,  39 
Mo.  368;  Kelley  v.  Lovp,  36  Ind.  106; 
Beers  v.  Shannon,  73  N.  Y.  297 ;  Scrantom 
V.  Farmers'  &  M.  Bank,  33  Barb.  527 ;  Mel- 
ton V.  Chesapeake  &  O.  R.  Co.  71  W.  Va. 
701,  78  S.  E.  369;  Telfair  v.  Stead,  2 
Cranch,  407,  2  L.  ed.  320;  Childress  v. 
Emory,  8  Wheat.  642,  5  L.  ed.  705: 
M'Kimm  v.  Riddle,  2  Dall.  100,  1  L.  ed. 
306;  6  Enc.  U.  S.  Sup.  Ct.  Rep.  179. 

Itoblnson,  J.,  delivered  the  opinion  of 
the  court: 

By  this  action  the  plaintiff  administra- 
trix seeks  damages  for  the  death  of  her 
intestate,  who,  it  is  alleged,  while  a  passen- 
ger on  a  train  of  the  defendant  railway 
company,  was  wrongfully  killed  by  a  serv- 
ant of  the  company.  Through  the  verdict 
of  a  jury,  plaintiff  has  recovered  a  judg- 
ment against  defendant  for  $6,000  and  the 
latter  prosecutes  error. 

Plaintiff's  intestate  was  shot  by  a  spe- 
cial police  officer  appointed  at  the  instance 
of  the  defendant  company  pursuant  to  Code 
1913,  chap.  146,  §  31.  Defendant  insists 
that  it  is  not  liable  for  the  act.  Prima 
facie  such  special  officer  is  a  public  officer, 
and  the  railway  company  is  not  responsible 
for  his  acts.  But  such  officer,  when  special- 
ly employed  by  a  common  carrier  to  perform 
certain  duties  and  services  for  it,  is  a  serr- 
ant  of  the  carrier,  while  acting  in  the  scope 
of  his  employment,  for  whose  wrongful  acts 
the  carrier  is  liable.    It  is  liable  for  auch 
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servant's  infliction  of  injury  upon  a  passen- 
ger on  a  train  whereon  it  is  Itis  employment 
to  afford  protection  to  passengers,  although 
the  injurious  act  was  wilful  and  malicious 
and  was  prompted  by  motives  personal  to 
the  servant.  Layne  v.  Chesapeake  &  O.  R. 
Co.  66  W.  Va.  607,  67  S.  E.  1103. 

It  c(Hiclusively  appears  from  the  evidence 
that  at  the  time  Isichols,  the  special  officer, 
killed  Mobs,  plaintiff's  intestate,  the  former 
was  not  acting  as  a  public  officer  for  the 
vindication  of  the  law.  He  was  not  engaged 
in  making  an  arrest  or  in  doing  any  other 
thing  in  the  line  of  an  officer  of  the  law. 
It  furthermore  conclusively  appears  that  he 
was  acting  as  the  servant  of  the  defendant 
carrier.  There  is  no  otiter  proof  in  this 
particular  but  that  he  was  on  the  train 
as  the  servant  of  the  railway  company  to 
enforce  its  rules  and  protect  the  passengers. 
This  is  his  own  testimony  as  to  his  duties 
on  the  train.  Whether  Moss  was  a  passen- 
ger, and  whether  the  killing  was  justified  un- 
der the  law  of  self-defense,  were  issues  in  the 
case.  The  verdict  involves  a  finding  tliat 
he  was  a  passenger,  and  that  Kichols  did 
not  kill  him  in  self-defense.  Then  the  rail- 
way company  is  liable  for  the  action  of 
Nichols  in  causing  the  death,  though  the 
killing  grew  out  of  a  purely  personal  matter 
between  tlie  two  men,  as  defendant  insists 
it  did.  Nichols  being  on  the  train  in  the 
line  of  his  employment  for  the  protection 
of  the  passengers,  the  carrier  is  liable  for 
his  act  in  breach  of  the  protection  he  was 
employed  to  afford.  His  act  was  one  with- 
in the  scope  of  his  employment  in  the  broad- 
er sense  in  which  the  law  recognizes  scope 
of  employment  in  such  instances.  4  Elliott, 
Railroads,  §  163S;  2  Hutchinson,  .Carr.  g 
1003. 

The  trial  court  instructed  the  jury  in  ac- 
cordance with  the  principles  we  have  iter- 
ated above.  It  did  not  err  in  refusing  the 
instructions  asked  which  were  inconsistent 
therewith.  One  of  the  instructions  given  for 
plaintiff  as  to  the  liability  of  the  carrier 
for  the  act  of  Nichols  did  not  embrace  the 
question  whether  Nichols  was  acting  as  a 
public  officer  or  as  a  servant  of  the  carrier, 
but  the  conclusive  state  of  the  evidence  in 
this  regard,  as  well  as  the  fact  that  the 
question  was  embraced  in  another  instruc- 
tion, made  it  not  essential  to  do  so. 

A  review  of  the  instructions  as  to  the 
question  whether  Moss  was  a  passenger  at 
the  time  he  was  killed  discloses  no  error 
of  the  court  in  its  action  on  them.  What 
Moss's  intention  was  as  to  payment  of  fare 
was  properly  submitted. 

There  is  no  error  in  the  record  except 
in  the  overruling  of  defendant's  demurrer 
to  the  declaration.  That  pleading  is  suffi- 
cient in  all  particulars  but  one.  It  does 
L.R.A.1915C. 


not  aver  the  appointment  and  qualification 
of  the  plaintiff  as  administratrix.  Because 
of  the  omission  to  plead  his  issuable  matter, 
the  demurrer  should  have  been  sustained. 
Austin  V.  Calloway,  —  W.  Va,  '■ — ,  80  S.  E. 
I  861;  Perry  v.  New  River  &  P.  Consol.  Coal 
Co.  —  W.  Va.  — ,  81  S.  E.  844. 

At  the  time  this  action  was  instituted, 
as  well  as  at  the  time  the  demurrer  was 
entered,  considered,  and  overruled,  it  was 
generally  deemed  unnecessary  to  aver  that  a 
plaintiff  administrator  had  been  duly  ap- 
pointed and  qualified.  Our  decision  in  Aus- 
tin v.  Calloway  came  later  and  brought  the 
neglected  point  to  the  attention  of  the 
profession.  That  point  was  never  expressly 
raised  herein  until  the  case  reached  the  ap- 
pellate court,— until  the  decision  in  Austin 
V,  Calloway  raised  it.  True,  the  demurrer 
to  the  declaration  embraced  the  point  and 
technically  raised  it,  but  in  the  proceedings 
tielow  it  was  quite  naturally  never  deemed 
of  consequence,  and  was  not  brought  to  the 
attention  of  the  court.  Just  as  full  and  fair 
a  trial  (a.  the  merits  of  the  action  was  had 
on  the  declaration  without  the  averment  as 
would  have  been  had  with'  it.  Defendant 
was  entitled  to  the  averment,  because  it  is 
a  traversable  one;  but  if  it  had  been  in  the 
declaration,  in  all  probability  it  never  would 
have  been  traversed.  Moreover,  were  we 
wholly  to  reverse  for  want  of  the  averment 
and  to  send  the  case  back  for  the  averment 
to  be  put  in  and  a  new  trial  to  be  had,  in 
all  probability  the  averment  would  not  be 
traversed, '  or  if  it  were,  the  due  appoint- 
ment and  qualification  of  the  administra- 
trix would  promptly  be  proved  by  produc- 
tion of»  the  county  records.  If  there  had 
been  any  doubt  as  to  the  appointment  and 
qualification  of  the  plaintiff  as  administra- 
trix, would  not  defendant  have  raised  the 
issue,  even  on  the  declaration  as  it  wasf 
The  omission  in  the  declaration  clearly 
had  no  bearing  on  the  trial  of  the  merits  of 
the  alleged  wrong.  By  all  the  omitted  mat- 
ter was  rather  conceded  to  be  unnecessary 
when  the  case  was  tried.  If  we  wholly  re- 
verse, it  will  likely  avail  nothing  but  to' put 
plaintiff  to  the  costs,  delay,  and  incon- 
venience of  another  trial,  and  give  defend- 
ant another  chance  on  simply  that  which 
has  been  already  fairly  determined. 

Now,  for  such  error  alone,  shall  we  order 
another  trial  as  a  whole  t  To  do  so,  luder 
the  circumstances  of  this  case,  would  seem 
manifest  injustice.  Many  a  similar  action 
has  gone  through  this  court  and  the  judg- 
ment has  been  sustained  here  with  the  same 
averment  lacking.  Simply  because  we  have 
recently  discovered  its  materiality,  and  in  a 
sense  have  taken  litigants  by  surprise,  shall 
we  begin  to  overthrow  trials  for  the  omis- 
sion of  the  averment,  when  there  is  a  sensi- 
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ble  way  to  supply  it  and  to  try  separately 
any  issue  raised  on  it?  Without  a  retrial 
of  the  merits  already  tried  with  no  error, 
there  is  a  way  to  determine  safely  whether 
the  verdict  that  has  been  found  should 
fall  and  the  suit  abate.  The  one  fact  to  be 
determined  to  support  the  verdict  is  eepa- 
rable  from  the  merits  already  tried.  If 
plaintiff  dVily  alleges  that  she  has  been  ap- 
pointed and  qualified  and  no  issue  is  taken 
on  that,  or  if  taken  is  determined  in  her 
favor,  why  in  reason  and  justice,  under  the 
peculiar  circumstances  in  relation  to  the 
point  and  its  omission,  should  there  not  be 
judgment  on  the  verdict?  If  the  averment 
had  been  duly  made  at  the  proper  stage  and 
the  plea  of  ne  unquet  filed  thereto,  the  issue 
so  made  would  have  been  tried  by  the  record 
separately  from  the  issues  on  the  merits  of 
the  action,  in  advance  of  the  same.  Why 
not,  since  under  the  circumstances  justice 
seems  to  require  it,  try  last  as  well  as  first 
this  separable  issue  as  to  \vhethcr  plaintiff 
Ihaa  been  ai>pointed  and  qualified?  There  is 
a  demand  for  straight,  speedy,  and  sensible 
justice.  Here  is  an  opportunity  for  it,  and 
that  without  harmful  violation  of  estab- 
lished legal  order.  Pity  it  is,  that  we  have 
no  statute  which  would  enable  us  to  dis- 
regard wholly  such  a  matter  as  is  relied 
on  for  reversal  herein. 

What  the  court  said  in  Woodward  t. 
Horst,  10  Iowa,  120,  is  pertinent  here: 
"It  may  be  admitted  that  as  a  general  rule 
a  new  trial  when  granted  is  awarded  for  the 
entire  case,  and  that  ordinarily  courts  will 
not  dispose  of  a  cause  by  pieoemeaL  And 
yet  when  not  attended  with  too  much  con- 
fusion or  inconvenience,  or  where  it  can  be 
done  without  prejudice  to  the  rights  of  par- 
ties, there  is  no  substantial  or  valid  ob- 
jection to  departing  from  the  general  rule. 
In  this  case  there  need  be  no  confusion,  and 
certainly  there  is  no  prejudice." 

This  doctrine  is  by  no  means  new.  It  is 
generally  accepted  where  it  safely  and  cer- 
tainly meets  the  ends  of  justice.  In  the 
case  before  us  the  omitted  point  has  no 
bearing  on  the  ascertainment  of  that  which 
has  already  been  ascertained,  whether  a 
servaat  of  defendant  in  the  course  of  his 
employment  wrongfully  killed  plaintiff's  in- 
testate. How  has  defendant  been  preju- 
diced if  it  is  a  fact  that  plaintiff  has  been 
duly  appointed  and  qualified?  Why  in 
meeting  proper  ends  of  justice  should  not 
the  verdict  on  the  merits  stand  if  the  fact 
is  yet  averred,  and  not  denied,  or,  if  denied, 
is  established  in  favor  of  plaintiff?  Say 
it  is  out  of  the  usual  course.  Does  it  preju- 
dice the  interests  of  anyone?  Ought  not 
the  usual  course  to  be  departed  from  when 
to  follow  it  will  only  give  to  the  party  de- 
manding that  it  be  followed  the  benefit  of 
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a   mere   unsubstantial   technicality   to  the 
likely  injury  of  the  other  party?    If,  as  is 
most  probable,  plaintiff  has  been  duly  ap- 
pointed and  qualified,  it  would  be  inequita- 
ble to  plaintiff  for  us  to  declare  the  trial 
abortive,  under  the  peculiar  circumstances 
which,  at  so  late  an  hour,  have  caused  ad- 
I  vantage  to  be  taken  of  the  point.    It  is  bad 
enough  that,  in  obedience  to  existing  prin- 
I  ciples,  we  must  even  reverse  the  judgment, 
I  without  our  going  so  far  as  to  overthrow 
I  all  that  has  been  done. 
.      In  a  recent  work  it  is  stated:  "Probably 
from    a   desire    to    eliminate    unnecessary 
litigation,  and  in  the  exercise  of  the  discre- 
I  tion  with  which  the  appellate  court  is  in- 
I  vested  with  respect  to  the  granting  of  new 
I  trials,   it   is  undoubtedly   the  present  gen- 
eral rule,  in  remanding  a  cause  for  a  new 
trial,  either  by  the  court  or  a  jury,  when 
I  error  exists  only  as  to  one  or  more  issues 
I  and  the  judgment  in  other  respects  is  free 
from  error,  to  limit  the  new  trial  to  the 
issues  affected  by  the  error."     2  R.  C.  L. 
287. 

The  same  subject  is  adverted  to  in  14 
Enc.  PI.  &  Pr.  937.  in  this  language:  "Where 
the  material  issues  were  correctly  found 
upon  the  first  trial,  and  the  error  does  not 
touch  the  merits,  a  partial  now  trial  to  cor- 
rect that  error  may  be  granted." 

Nor  is  the  doctrine  unknown  in  Virginia 
jurisprudence.  The  supreme  court  of  Vir- 
ginia has  held:  "New  trials  being  addressed 
to  the  discretion  and  authority  of  the  court, 
it  may  impose  such  terms  upon  the  success- 
ful party  as  will  meet  the  ends  of  substan- 
tial justice.  The  new  trial  may  be  limited 
to  a  single  point,  to  a  single  issue,  or  a 
particular  question,  or  even  to  a  part  of 
the  demand  sued  for,  without  reopening  thf 
whole  case."  Fry  v.  Stowers,  98  Va.  417, 
36  S.  E.  482. 

Mr.  Minor  well  understood  it:  "The  ap- 
plication for  a  new  trial  being  addressed  to 
the  equitable  discretion  and  authority  of 
the  court,  in  order  to  prevent  a  material 
and  manifest  injustice,  the  court,  as  the 
alternative  of  a  new  trial,  may  impose 
terms  upon  the  party,  requiring  him  to 
consent  to  such  modification  of  the  verdict 
as  will  meet  the  substantial  justice  of  the 
case  (e.  g.,  to  reduce  the  recovery,  etc.); 
the  new  trial  to  be  granted,  if  he  does  not 
consent.  So  the  new  trial  may  be  limited 
to  a  single  point,  as  to  a  single  issue  in 
the  case,  or  a  particular  question,  without 
reopening  the  whole  case."  4  Minor,  Inst. 
3d  ed.  930. 

A  concrete  application  of  the  doctrine, 
as  appUed  to  omitted  averment  of  similar 
substance  as  that  omitted  ui  the  case  be- 
fore us.  is  found  in  Grand  Trunk  Western 
R.  Co.  V.  Reddiok,  88  C.  C.  A.  80,  160  Fed. 
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898,  wherein  it  is  held :  "Where  a  cause  has 
been  properly  tried  on  the  merits  in  a  cir- 
cuit court,  and  a  judgment  rendered  for 
plaintiiT,  on  a  revereial  because  of  the  failure 
of  the  declaration  to  allege  the  requisite 
diversity  of  citizenship  between  the  parties 
to  give  the  court  jurisdiction,  it  is  compe- 
tent for  the  appellate  court  to  remand  with 
leave  to  permit  an  amendment,  and  to  try 
the  question  of  jurisdiction  alone,  if  issue 
is  taken  thereon,  according  to  the  practice 
with  respect  to  pleas  in  abatement." 

In  the  course  of  the  opinion  the  United 
States  circuit  court  of  appeals  said:  "If 
plaintiff  had  averred  that  he  was  a  citizen 
of  Illinois  and  defendant  a  corporation  or- 
ganized and  existing  under  the  laws  of 
Michigan,  and  if  defendant  could  honestly 
have  challenged  those  allegations,  or  either 
of  them,  the  issue  could  have  been  deter- 
mined in  advance  of  a  trial  on  the  merits. 
Wc  see  no  just  reason  why,  after  a  trial  on 
the  merits,  the  logically  separable  matter 
of  jurisdiction  should  not  be  determined." 

In  AUhison,  T.  A.  S.  F.  R.  Co.  v.  Gilli- 
land,  113  C.  C.  A.  476,  193  Fed.  608,  we 
again  observe  the  application  of  the  prin- 
ciple in  relation  to  the  omission  of  an 
avermrnt  of  the  plaintiff's  right  to  sue 
because  of  diversity  of  citizenship,  the  court 
saying:  "We  are  therefore  of  the  opinion 
that  the  court  below  should  be  directed  that 
the  plaintiff  be  allowed  to  amend  her  com- 
plaint in  accordance  with  the  facts,  and 
that  the  defendant  be  given  an  opportunity 
to  meet  the  new  issue  thus  raised,  and  have 
it  determined  according  to  law.  If,  upon 
such  determination,  it  be  found  that  there 
is  diverse  citizenship  between  the  parties, 
a  judgment  will  be  re-entered  upon  the  ver- 
dict accordingly." 

The  decisions  along  the  same  line  are 
numerous.  In  7  Ann.  Cas.  116,  they  will  be 
found  collected  in  a  case  note  to  Smith  v. 
Whittlesey,  79  Conn.  189,  63  Atl.  1085.  In 
that  reported  case,  the  Connecticut  court 
says  the  principle  should  be  applied  when 
its  application  is  necessary  to  do  justice. 

We  deem  it  well,  however,  to  impress 
that  which  another  court  has  tersely  stated : 
"It  should  clearly  appear  that  the  matter 
involved  is  entirely  distinct  and  separable 
from  the  matters  involved  in  the  other  is- 
sues, and  that  the  new  trial  can  be  had 
without  danger  of  complications  with  other 
matters."  Benton  v.  Collins,  125  N.  C. 
83,  47  L.RA.  33,  34  S.  E.  242. 

In  the  light  of  the  forgoing  we  are  of 
opinion  to  reverse  the  judgment  and  remand 
the  case  with  the  following  directions:  Let 
the  averment  he  supplied;  if  defendant 
takes  issue  thereon,  let  that  issue  be  tried; 
if  no  issue  is  taken,  or  if  taken  is  found  in 
favor  of  plaintiff,  let  judgment  be  again 
L.R.A.1915C. 


entered  on  the  verdict;  if  Oie  averment  is 
not  supplied,  or  if  supplied  and  issue  taken 
on  it  is  found  for  defendant,  let  the  verdict 
be  set  aside  and  the  action  be  dismissed. 
It  may  be  said  that  in  Austin  v.  Calloway 
and  in  Perry  v.  New  River  &  P.  Consol. 
Coal  Co.  we  did  not  pursue  this  course. 
In  the  first  mentioned  of  these  cases,  it 
should  have  been  pursued,  but  was  not 
brought  to  our  attention.  In  the  last-men- 
tioned case,  the  verdict  had  already  been 
set  aside  by  the  court  below,  and  a  new 
trial  awarded.  There  were  reasons  war- 
ranting us  in  affirming  that  order. 

Petition  for  rehearing  denied  December 
22,  1914. 


VNITED  STATES  SUPREME  COURT. 

GERMAN  ALLIANCE  INSURANCE  COM- 
PANY, Appt., 
v. 
IKE  LEWIS,  as  Superintendent  of  Insur- 
ance of  the  State  of  Kansas. 

(233  U.  8.  389,  .58  L.  ed.  1011,  34  Sup.  Ct. 
Rep.  612.) 

Constitutional  law  ^  police  power  — 
regulating  prices  —  business  affected 
with  public  Interest. 

1.  A  business  may  be  so  far  affected  with 
a  public  interest  as  to  permit  legislative 
regulation  of  its  rates  and  charges,  although 
no  public  trust  is  imposed  upon  the  prop- 
erty, and  although  the  public  may  not  have 
a  legal  right  to  demand  and  receive  service. 
Same  ^  re$!rnlatinf(  fire  Insurance  rates. 

2.  The  business  of  lire  insurance  is  so  far 
affected  with  a  public  interest  as  to  justify 
legislative  regulation  of  its  rates. 

Same  —  equal  protection  of  the  laws  — 
classlflcation  ^  regulating  foreign  In- 
surance rates. 

3.  Exempting  farmers'  mutual  insurance 

Note.  —  Fire  insurance  as  a  business  af- 
fected wttli  a  public  interest. 

This  note  supplements  the  one  accom- 
panving  State  ex  rel.  McCarter  v.  firemen's 
Ins."  Co.  29  L.R.A.(N.S.)  1195,  where  the 
earlier  cases  are  considered. 

As  suggested  by  the  title,  these  notes  are 
concerned  only  with  the  preliminary  ques- 
tion whether  or  not  fire  insurance  is  a  busi- 
ness affected  with  a  public  interest  so  as  to 
subject  it  to  public  r^[ulation,  and  are  not 
concerned  with  the  ultimate  question  as  to 
the  validity  of  the  regulations,  assuming 
the  premise. 

As  to  power  of  legislature  to  regulate  life 
insurance  rates,  see  note  to  People  v.  Hart- 
ford L.  Ins.  Co.  37  L.R.A.(N.S.)  778. 

As  to  kinds  of  business  affected  with  a 
public  interest  and  control  in  respect  to 
rates  or  prices  generally,  see  note  to  Rat- 
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companies  organized  and  doing  business  un- 
der tlie  laws  of  the  state,  and  insuring  only 
farm  property,  from  tlie  legislative  scheme 
for  regulation  or  fire  insurance  rates,  does 
not  render  such  legislation  invalid  as  to 
other  insurance  companies,  as  denying  the 
equal  protection  of  the  laws. 

(Mr.  Chief  Justice  White,  Mr.  Justice 
Lamar  and  Mr.  Justice  Van  Devauter, 
dissent.) 

(April  20,   1914.) 

APPEAL  by  complainant  from  a  judg- 
ment of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas,  sus- 
taining a  demurrer  to  and  dismissing  a 
bill  filed  to  restrain  the  enforcement  of  a 
state  statute  regulating  fire  insurance  rates. 
Affirmed. 

Statement  by  Mr.  Justice  McKenna: 

Bill  in  eqxiity  to  restrain  the  enforcement 

of  the  provisions  of  an  act  of  the  state  of 

Kansas  entitled,  "An  Act  Relating  to  Fire 

Insurance,  and  to  Provide  for  the  Regula- 


tion and  Control  of  Rates  of  Premium 
Thereon,  and  to  Prevent  Discriminations 
Therein,"  chap.  152  of  the  Session  Laws  of 
1909. 

The  grounds  of  the  bill  are  that  the  act 
offends  the  Constitution  of  the  state  and 
of  the  United  States. 

A  summary  of  the  requirements  of  the 
act  is  as  follows: 

Sec.  1.  Every  fire  insurance  company 
shall  file  with  the  superintendent  of  insur- 
ance general  basis  schedules  showing  the 
rates  on  all  risks  insurable  by  such  com- 
pany in  the  state,  and  all  the  conditions 
which  affect  the  rates  or  the  value  of  the 
insurance  to  the  assui-ed. 

Sec.  2.  No  change  shall  be  made  in  the 
schedules  except  after  ten  days'  notice  to 
the  superintendent,  which  notice  shall  state 
the  changes  proposed  and  the  time  when 
tlipy  shall  go  into  effect.  The  superintend- 
ent may  allow  changes  upon  less  notice. 

Sec.  3.  When  the  superintendent  shall  de- 
termine any  rate  is  excessive  or  unreason- 
ably high,  or  not  adequate  to  the  safety 
or  soundness  of  the  company,  he  is  author- 


cliff  T.  Wichita  Union  Stockyards  Co.  6 
L.R.A.(N.S.)  834. 

It  will  be  noticed  that  it  was  held  in 
Germa:«  ALLiAycE  I.ns.  Co.  v.  Lewis,  that 
a  business  may  be  so  far  affected  with  a 
I  public  interest  as  to  permit  legislative 
regulation  of  its  rates  and  charges,  although 
no  public  trust  is  imposed  upon  the  prop- 
erty, and  although  the  public  may  not  have 
a  legal  right  to  demand  and  receive  serv- 
ice, and  further  that  the  business  of  fire 
insurance  is  a  business  so  far  affected  with 
a  public  interest  as  to  justify  legislative 
regulation  of  its  rates. 

in  German  Alliance  Ins.  Co.  v.  Hale,  219 
U.  S.  307,  55  L.  ed.  229,  31  Sup.  Ct.  Rep. 
246,  in  holding  that  due  process  of  law 
was  not  denied  to  an  insurance  company 
connected  with  a  tariff  association  which 
fixed  rates,  by  a  statute  giving  the  insured 
or  beneficiary  in  a  policy  issued  by  such 
company  a  right  to  recover,  in  addition  to 
the  actual  loss,  25  per  cent  of  the  actual 
loss  or  damage,  any  stipulation  in  the  con- 
tract notwithstanding,  the  court  said :  "The 
business  of  fire  insurance  is,  as  everyone 
knows,  of  an  extensive  and  peculiar  charac- 
ter, and  its  management  concerns  a  very 
large  number  of  people,  particularly  those 
who  own  property  and  desire  to  protect 
themselves  by  insurance.  We  can  well  un- 
der stand  that  fire  insurance  companies, 
acting  together,  may  have  owners  of  prop- 
erty practically  at  their  mercy  in  the  mat- 
ter of  rates,  and  may  have  it  in  their  power 
to  deprive  the  public  generally  of  the  ad- 
vantages flowing  from  competition  between 
rival  organizations  engage<l  in  the  business 
of  fire  insurance.  In  order  to  meet  the 
evils  of  such  combinations  or  associations, 
the  state  is  competent  to  adopt  appropriate 
regulations  that  will  tend  to  substitute 
L.K.A.1915C. 


competition  in  the  place  of  combination  or 
monopoly.  .  .  .  Regulations  having  a 
real,  substantial  relation  to  that  end,  and 
which  are  not  essentially  arbitrary,  cannot 
properly  be  characterized  as  a  deprivation 
of  property  without  due  process  of  law." 

'I  his  language  was  quoted  with  approval 
in  Bell  v.  Louisville  Fire  Underwriters,  146 
Ky.  841,  143  S.  W.  388,  where  the  right  of 
the  state  insurance  commissioner  to  ex- 
amine the  books  of  a  fire  insurance  asso- 
ciation was  upheld. 

And  in  People  v.  Aachen  &  M.  F.  Ins. 
Co.  126  HI.  App.  630,  where  it  was  sought 
to  enjoin  fire  insurance  companies  from 
combining  to  restrain  competition,  the  de- 
cision in  North  American  Ins.  Co.  v. 
Yates,  which  is  set  out  in  the  earlier  note, 
was  relied  upon,  and  it  was  held  that  the 
insurance  business  is  a  public  necessity  and 
is  stamped  with  a  public  interest. 

In  Citizens*  Ins.  Co.  v.  Clay,  197  Fed. 
435,  where  a  foreign  insurance  company 
licensed  to  do  business  in  Kentucky  sought 
an  injunction  against  the  enforcement  of  a 
statute  requiring  insurance  companies  to 
file  with  the  state  insurance  board  specific 
data  regarding  insurance  rates,  and  making 
it  unlawful  to  use  any  other  rate  than  one 
obtained  by  the  application  of  schedules  fur- 
nished by  the  board,  on  the  ground  that 
the  statute  was  invalid  because  in  violation 
of  the  due  process  of  law  and  equal  protec- 
tion of  law  provisions  of  the  Constitution, 
where  no  schedules  had  been  filed  or  rates 
fixed  b}'  the  board,  the  injunction  was  de- 
nied, it  being  held  that  the  statute  did  not 
impair  the  company's  license.  The  court  in 
the  course  of  its  discussion  said:  "Fire  in- 
surance is  a  commercial  necessity,  and  its 
character  tends  to  monopoly.  To  engage  in 
the  business  calls  for  large  capital.    Prac- 
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iased  to  direct  the  company  to  publish  .and 
file  a  higher  or  lower  rate,  which  shall  b« 
commensurate  with  the  character  of  the 
risk;  but  in  every  case  the  rate  shall  be 
reasonable. 

Sec.  4.  No  company  shall  engage  or  par- 
ticipate in  insurance  on  property  located 
in  the  state  until  the  schedules  of  rates  be 
filed,  nor  write  insurance  at  a  different  rate 
than  the  rate  named  in  the  schedules,  or 
refund  or  remit  in  any  manner  or  by  any 
device  any  portion  of  the  rates;  or  extend 
to  any  insured  or  other  person  any  privi- 
leges, inducements,  or  concessions  except  as 
specified  in  the  schedules. 

Sec.  5.  Any  company  making  insurance 
where  no  rate  haa  been  filed  shall,  within 
thirty  days  after  entering  into  such  con- 
tract, file  with  the  superintendent  a  sched- 
ule of  such  property,  showing  the  rate  and 
such  information  as  he  may  require.  The 
schedule  shall  conform  to  the  general  basis 
of  schedules,  and  shall  constitute  the  per- 
manent rate  of  the  company. 

Sec.  6.  The  schedules  shall  be  open  to  the 
inspection   of   the   public,    and    each    local 


agent  shall  have  and  exhibit  to  the  public 
copies  thereof  relative  to  all  risks  upon 
which  he  is  authorized  to  write  insurance. 

Sec.  7.  No  company  shall,  directly  or  in- 
directly, by  any  special  rate  or  by  any  de- 
vice, charge  or  receive  from  any  person  a 
different  rate  of  compensation  for  insurance 
that  it  charges  or  receives  from  any  other 
peracA  for  like  insurance  or  risks  of  a  like 
kind  and  hazard  under  similar  circum- 
stances and  conditions  in  the  state.  Any 
company  violating  this  provision  shall  be 
deemed  guilty  of  unjust  discrimination, 
which  is  declared  unlawful. 

Sec.  8.  The  superintendent  may,  if  he 
finds  that  any  company,  or  any  officer, 
agent,  or  representative  thereof,  has  violat- 
ed any  of  the  provisions  of  the  act,  revoke 
the  license  of  such  offending  company,  offi- 
cer, or  agent,  but  such  revocation  shall  not 
affect  liability  for  the  violation  of  any  other 
section  of  the  act;  and  provided  that  any 
action,  decision,  or  determination  of  the 
superintendent  under  the  provisions  of  the 
a«t  shall  be  subject  to  review  by  the  courts 
of  the  stato  as  provided  in  the  act. 


tically  it  is  in  the  bands  of  a  comparatively 
small  number  of  insurers,  who  naturally  in 
many  things  act  together  or  in  groups,  and 
who  are  so  situated  as  to  make  competition 
in  rates  subject  to  easy  control.  Actual 
combinations  to  restrain  competition  in 
rates  have  been  common  enough  to  provoke 
legislation  in  many  states,  including  Ken- 
tucky. The  reports  of  the  court  of  appeals 
of  that  state  indicate  the  prevalence  of  such 
restrictive  agreements,  and  the  existence  of 
such  legislation.  Bell  v.  Louisville  Fire 
Underwriters,  supra.  True,  the  bill  alleges 
and  the  demurrer  admits  that  'the  business 
of  fire  insurance,  as  carried  on  in  the  state 
of  Kentucky  and  elsewhere,  by  your  orator 
and  other  insurance  companies,  is  not  a 
monopoly,  either  legally  or  actually;'  but 
on  the  oral  argument  our  attention  was  di- 
rected to  the  Kentucky  statute  and  the  deci- 
sion above  cited,  and  it  was  agreed  by  coun- 
sel that  noncompetitive  agreements  among 
agents  existed  in  parts  of  the  state.  It  is 
enough  to  say  that  in  this  business  a  de- 
gree of  monopoly  is  probable,  unless  pre- 
vented by  appropriate  legislation.  It  seems 
measurably  analogous  to  the  elevator  busi- 
ness involved  in  Munn  v.  Illinois,  94  U. 
S.  113,  24  L.  cd.  77,  and  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468.  And  see 
Carroll  v.  Greenwich  Ins.  Co.  199  U.  S.  401, 
411,  50  L.  ed.  246,  250,  26  Sup.  Ct.  Rep.  66. 
The  business  of  fire  insurance  is  not  im- 
pressed with  a  public  use  in  the  sense  that 
the  public  can  demand  service,  but  it  has 
at  least  a  quasi  public,  as  distinguished 
from  a  purely  private,  character.  See  dis- 
cussion in  McCarter  v.  Firemen's  Ins.  Co. 
74  N.  J.  Eq.  381,  29  L.R.A.(N.S.)  1194, 
135  Am.  St.  Rep.  708,  73  Atl.  80,  414,  18 
Ann.  Cas.  1048.  Recognizing  such  public 
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character,  the  business  has  been  subjected 
to  regulation  which  would  be  quite  invalid 
in  a  purely  private  business,  such  regula- 
tions, for  example,  as  a  valued  policy  law 
(Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  557,  43 
L.  ed.  552,  19  Sup.  Ct.  Rep.  281),  and  an 
increased  recovery  penalty  (German  Alli- 
ance Ins.  Co.  V.  Hale,  supra).  So,  too,  the 
legislative  right  seems  to  be  recognized  to 
the  extent  of  limiting  the  amount  of  busi- 
ness a  company  may  do  in  a  year,  the 
amount  of  commissions  it  may  pay  its 
agents,  etc.  Such  regulations  are  familiar, 
and,  BO  far  as  have  been  brought  to  our 
attention,  unchallenged;  but  they  are  clear- 
ly in  violation  of  an  unrestricted  right  of 
contract." 

In  Boston  Ice  Co.  v.  Boston  &  M.  R.  Co. 
77  N.  H.  6.  45  L.R.A.(N.S.)  835,  86  Atl. 
350,  Ann.  Cas.  1914A,  1090,  where  the  valid- 
ity of  a  statute  giving  railroads  whose 
operations  destroy  neighboring  property  by 
fire  the  right  of  subrogation  to  insurance 
on  the  property  was  involved,  the  court 
said  that  the  power  of  the  state  to  regulate 
and  impose  conditions  upon  the  business  of 
corporations  which  it  creates  or  permits  to 
act  within  it,  and  especially  to  regulate  the 
business  of  insurance,  is  too  well  settled  to 
permit  of  discussion. 

And  in  General  Acci.  Fire  ft  Life  Assur. 
Co.  y.  Walker,  99  Miss.  404,  55  So.  51, 
where  the  validity  of  a  statute  prohibiting 
provisions  by  insurers  limiting  the  time  of 
notice  within  which  suit  might  be  com- 
menced to  less  than  one  year,  the  court  said 
that  right  of  the  state  to  regulate  the  busi- 
ness of  insurance  and  provide  the  kind  and 
character  of  insurance  contracts  is  beyond 
controversy,  it  being  one  of  the  most  im- 
portant police  powers  exercised  by  the  state. 

J.  T.  W.     ■ 
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Sec.  9.  The  superintendent  shall  give  no- 
tice of  any  order  or  regulation  made  by  him 
under  the  act,  and  any  company,  or  any 
person,  city,  or  municipality  which  shall  be 
interested,  shall  have  the  right  within  thirty 
days  to  bring  an  action  against  the  super- 
intendent in  any  district  court  of  the  state 
to  have  the  order  or  regulation  vacated.  Is- 
sues shall  be  formed  and  the  controversy 
tried  and  determined  as  in  other  cases  of 
a  civil  nature,  and  the  court  may  set  aside 
one  or  more  or  any  part  of  any  of  the  regu- 
lations or  orders  wliich  the  court  shall  find 
to  be  unreasonable,  unjust,  excessive,  or  in- 
adequate to  compensate  the  company  writ- 
ing insurance  thereon  for  the  risk  assumed 
by  it,  without  disturbing  others.  The  ordei- 
of  the  superintendent  shall  not  be  suspended 
or  enjoined,  but  the  court  may  permit  the 
complaining  company  to  write  insurance  at 
the  rates  which  obtained  prior  to  such  order 
upon  the  condition  that  the  difference  in 
the  rates  shall  be  deposited  with  the  super- 
intendent to  bo  paid  to  the  company  or  to 
the  holders  of  policies  as,  on  final  determi- 
nation of  the  suit,  the  court  may  deem  just 
and  reasonable.  During  the  pendencj'  of 
the  suit  no  penalties  or  forfeitures  shall 
attach  or  accrue  on  account  of  the  failure 
of  the  complainant  to  comply  with  the  order 
sought  to  be  vacated  or  modified  until  the 
final  determination  of  the  suit.  Proceedings 
in  error  may  be  instituted  in  the  supreme 
court  of  the  state  as  in  other  civil  cases, 
and  that  court  shall  examine  the  record,  in- 
cluding the  evidence,  and  render  such  judg- 
ment as  shall  be  just  and  equitable.  No 
action  shall  be  brought  in  the  United  States 
courts  until  the  remedies  provided  by  the 
act  shall  have  been  exhausted.  If  any  com- 
pany organized  under  the  laws  of  the  state, 
or  authorized  to  transact  business  in  a  state, 
shall  violate  the  section,  the  superintendent 
may  cancel  the  authority  of  the  company 
to  transact  business  in  the  state. 

See.  10.  Infractions  of  the  act  are  de- 
clared to  be  misdemeanors  and  punishable 
by  a  fine  not  exceeding  $100  for  each  offense, 
provided  that  if  the  conviction  be  for  an 
unlawful  discrimination,  the  punishment 
may  be  by  a  fine  or  by  imprisonment  in  the 
county  jail  not  exceeding  ninety  days,  or 
by  both  fine  and  imprisonment. 

Sec.  11.  No  person  shall  be  excused  from 
testifying  at  the  trial  of  any  other  person 
on  the  ground  that  the  testimony  may  in- 
criminate him,  but  he  shall  not  be  prose- 
cuted on  account  of  any  transaction  about 
which  he  may  testify,  except  for  perjury 
'committed  in  so  testifying;  "provided,  that 
nothing  in  this  act  shall  affect  farmers' 
mutual  insurance  companies,  organized  and 
doing  business  under  the  laws  of  this  state, 
and  insuring  only  farm  property." 
L.R.A.1915C. 


The  bill  alleged  that  it  was  brought  by 
the  German  Alliance  Insurance  Company  in 
behalf  of  itself  and  all  other  companies  and 
corporations  conducting  a  similar  business 
and  similarly  situated,  and  that  Charles 
W.  Barnes  was  the  duly  elected  superin- 
tendent of  fire  insurance  of  tlie  state  of  Kan- 
sas. It  alleged  the  jurisdictional  amount, 
and  that  the  controversy  was  one  arising 
under  the  Constitution  of  the  United  States 
and  of  the  state  of  Kansas.  It  alleged, 
further,  the  follovring  facta,  which  we  state 
in  narrative  form,  omitting  those  which 
relate  to  the  Constitution  of  the  state,  no 
assignment  of  error  being  based  upon  them. 
The  appellant,  to  which  we  shall  refer  as 
complainant,  was  incorporated  under  the 
laws  of  New  York  as  a  fire  insurance  com- 
pany in  1879,  and  immediately  entered  up- 
on such  business,  and  it  has  for  long  peri- 
ods of  time  conducted  the  business  of  fire 
insurance  in  Kansas  and  other  states  of  the 
United  States. 

The  business  of  fire  insurance  as  con- 
ducted by  it  consists  of  making  indemnity 
contracts  against  direct  loss  or  damage  by 
fire  for  a  consideration  paid,  known  as  a 
premium;  that  the  rate  or  premium  is  the 
amount  charged  for  each  $100  of  indemnity. 
The  property  which  is  the  subject  of  insur- 
ance is  ordinarily  known  and  designated  as 
the  risk.  Complainant  issues  indemnity 
contracts  or  fire  insurance  policies  covering 
all  kinds  and  descriptions  of  improvements 
upon  real  estate  and  the  contents  thereof 
and  all  kinds  and  descriptions  of  personal 
property,  and  also  farm  houses,  bams,  and 
granaries  and  their  contents.  The  rate  of 
premium  varies  with  the  kind  of  property 
covered,  its  physical  characteristics  and 
situation,  its  exposure,  the  presence  or  ab- 
sence of  fire  protection,  and  many  other 
causes. 

The  establishment  of  the  basis  rate  for 
the  premium  to  be  charged  is  a  matter  of 
technical  and  mathematical  deduction  from 
the  experience  of  all  fire  insurance  com- 
panies, covering  a  long  period  of  years,  and, 
territorially,  the  whole  civilized  world.  To 
make  such  deduction  it  is  necessary  not 
only  to  be  in  possession  of  the  compiled 
statistics  of  fire  insurance  business,  but 
also  to  he  skilled  in  the  mathematical 
"theory  of  probabilities"  and  in  the  "law 
of  large  numbers"  so  as  to  be  able  to  apply 
with  technical  accuracy  such  laws  and  s\ich 
data,  and  that  no  one  not  specially  trained 
as  an  insurance  statistician  is  competent 
to  make  such  deductions. 

A  theoretically  correct  basis  rate  having 
thus  been  arrived  at  is  subject  to  variation 
according  to  the  risk,  whether  in  town  or 
country,  and,  if  in  the  former,  according  to 
the  class  of  town  or  city  in  which  it  is  sit- 
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aated.  The  classification  of  towns  and  cities 
depends  upon  water  supply,  fire  protection, 
and  general  physical  conditions.  In  addi- 
tion to  ascertaining  the  individual  rislc,  if 
a  building  the  size,  material  of  which,  and 
the  manner  in  which  it  is  constructed,  the 
character  of  the  occupancy,  and  the  char- 
acter of  the  occupancy  and  construction  of 
adjacent  buildings,  also  the  character  of 
the  contents  of  the  buildings,  and  the  man- 
ner in  which  they  are  stored,  and  the  pre- 
cautions used  to  detect  and  prevent  fires, 
are  necessary  to  be  ascertained. 

Complainant  and  others  engaged  in  the 
inmiranoe  business  employ  a  large  number 
of  men  slciUed  as  inspectors  to  report  upon 
individual  rislcs,  and  it  is  impossible  to  fix 
and  adjust  a  reasonable  rate  of  premium 
for  each  and  every  individual  risk  without 
the  information  so  obtained  and  having  the 
same  applied  by  experts.  And  such  training 
and  information  are  necessary  to  determine 
whether  a  basic  rate  or  actual  rate,  aa  ap- 
plied to  any  particular  risk,  is  or  is  not 
reasonable,  and  the  respondent  is  not  pos- 
sessed of  the  requisite  information  or  spe- 
cial training  necessary  to  qualify  for  such 
determination,  and  any  conclusion  to  which 
he  might  come  would  be  a  mere  guess  or 
arbitrary  determination ;  and  the  provisions 
of  the  act  can  only  be  properly  administered 
in  any  event  by  tlie  employment  by  the  state 
of  a  corps  of  inspectors  and  experts  special- 
ly trained  in  the  business  of  fixing  rates 
of  fire  insurance. 

The  complainant  has  complied  with  all 
of  the  laws  of  the  state,  and  has  received 
the  regular  license  or  authorization  of  tlie 
state,  to  transact  the  business  of  fire  insur- 
ance therein. 

It  conducts  its  business  by  means  of  resi- 
dent agents,  of  which  it  has  seventy-two 
directly  employed;  it  has  a  large  and  valu- 
able established  business  to  secure  which  it 
has  expended  a  large  sum  of  money,  and  to 
be  compelled  to  give  up  its  business  would 
result  in  irreparable  damage  and  injury  to 
it.  A  large  number  of  the  fire  insurance 
policies  issued  by  complainant  are  written 
upon  farm  buildings  and  their  contents,  and 
in  writing  such  business  it  comes  into  direct 
competition  with  various  farmers'  mutual 
insurance  companies  organized  and  doing 
business  under  the  laws  of  the  state,  and 
insuring  only  farm  property. 

The  business  of  fire  insurance  is  purely 
and  exclusively  a  private  business,  and  may 
be  transacted  by  private  persons  in  their 
individual  capacity,  or  by  unincorporated 
or  incorporated  companies;  that  the  amount 
of  indemnity  and  tlie  premium  is  a  matter 
of  private  negotiation  and  agreement,  and 
the  act  of  the  legislature  of  the  state  of 
Kansas  attempts  to  regulate  the  business  in 
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so  far  as  the  fixing  of  the  rate  of  premium 
is  concerned,  and  in  the  attempted  regu- 
lation distinguishes  between  fire  insurance 
companies  and  individuals  and  partnerships, 
and  thereby  denies  to  complainant  and  other 
companies  the  equal  protection  of  the  law, 
contrary  to  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  and  is  there- 
fore unconstitutional  and  void. 

Under  the  laws  of  Kansas,  mutual  fire 
insurance  companies  may  be  organized,  that 
such  companies  having  a  guaranteed  fund 
of  $25,000  may  do  business  on  a  cash  basis 
and  accept  premiums  in  cash,  and  that  such 
premium  measures  the  total  liability  of  the 
insured  under  the  policy,  either  to  the  com- 
pany or  to  its  creditors;  that  by  the  11th 
section  of  the  act  under  review,  it  is  pro- 
vided "tha^  nothing  in  this  act  shall  affect 
farmers'  mutual  insurance  companies,  or- 
ganized and  doing  business  under  the  laws 
of  this  state,  and  insuring  only  farm  prop- 
erty." The  complainant  and  many  other 
companies  insure  farm  property  and  como 
into  direct  competition  witli  farmers'  mutual 
companies  of  the  character  specified,  and 
the  act  of  the  legislature  in  excepting  tlip 
latter  companies  deprives  complainant  of 
the  equal  protection  of  the  laws,  and  is 
therefore  repugnant  to  the  14th  Amendment 
of  the  Constitution  of  the  United  States 
and  is  unconstitutional  and  void. 

Tlic  business  of  fire  insurance  is  private, 
with  which  the  state  has  no  right  to  inter- 
fere, and  the  right  to  fix  by  private  contract 
the  rate  of  premium  is  a  property  right  of 
value;  the  business  is  not  a  monopoly, 
either  legally  or  actually;  it  may  not  be 
legally  conducted  by  the  national  govern- 
ment or  by  the  state  of  Kansas  or  other 
states  under  their  respective  Constitutions, 
and  is  not  a  business  included  within  the 
functions  of  government.  Neither  complain- 
ant nor  others  engaged  in  fire  insurance  re- 
ceive or  enjoy  from  the  state  of  Kansas  or 
any  government,  state  or  national,  any  priv- 
ilege or  immunity  not  in  like  manner  and  to 
like  extent  received  and  enjoyed  by  all  other 
persons,  partnerships,  and  companies,  incor- 
porated or  unincorporated,  respectively,  en- 
gaged in  the  conduct  of  other  lines  of 
private  business  and  enterprises.  Complain- 
ant, therefore,  is  deprived  of  one  of  the  in- 
cidents of  liberty  and  of  its  property  with- 
out due  process  of  law,  in  violation  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States. 

The  act  distinguishes  between  fire  insur- 
ance companies  and  other  insurance  com- 
panies, individuals  and  persons,  and  distin- 
guishes between  insurance  and  other  lines 
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of  business  and  thereby  offends  the  equality 
clause  of  the  Constitution  of  the  United 
States. 

Complainant,  under  protest,  filed  the  gen- 
eral basis  schedules  of  its  rates  as  required 
by  the  act,  which  were  arrived  at  by  the 
process  hereinbefore  set  out.  On  the  19  th 
of  August,  1909,  respondent  made  a  reduc- 
tion of  12  per  cent  from  the  rates  as  filed 
and  from  the  rates  filed  by  other  com- 
panies, with  the  proviso  that  it  should  not 
apply  to  residence  property,  churches, 
school-houses,  farm  property,  or  special  haz- 
ards. The  order  was  to  become  effective 
September  1,  1909.  And  it  was  further 
ordered  that  on  and  after  that  date  the  ex- 
ception of  churches  and  dwelling  houses 
should  be  eliminated.  Complainant  notified 
the  superintendent  by  letter  that  it  would, 
under  protest,  and  reserving  the  rights 
which  it  had  under  the  law,  comply  with 
the  provisions  of  the  order. 

The  risks  included  in  the  order,  and  not 
excepted  therefrom,  comprise  all  ordinary 
mercantile  risks  in  the  state,  and  that  the 
reduction  of  12  per  cent  will  result  in  a 
rate  which  is  much  less  than  the  cost  of 
carrying  the  rislcs. 

Respondent  is  threatening  to  malce  fur- 
ther reductions,  and  it  is  proposed  to  revoice 
the  license  of  any  fire  insurance  company 
which  may  violate  the  provisions  of  the  act, 
even  though  the  rates  fixed  by  him  may  be 
so  low  as  to  be  confiscatory,  and  to  inflict 
upon  the  officers  of  the  company,  including 
complainant,  the  penalties  prescribed  for 
.such  violation,  and  such  companies  and 
complainant,  unless  defendant  be  restrained 
by  injunction,  will  be  obliged  to  comply 
with  the  requirements  of  the  act  to  their 
irreparable  damage  and  injury. 
/  Complainant  finally  alleges  that  it  is  not 
its  purpose  to  attack  the  orders  of  respond- 
ent on  the  ground  that  they  were  not  made 
in  strict  compliance  with  the  provisions  of 
the  acts,  but  to  have  the  act  in  its  entirety 
declared  to  be  unconstitutional  and  void  for 
the  reasons  alleged,  and  to  have  respondent 
restrained  and  orders  made  by  him  under 
the  provisions  of  the  act  enjoined.  And 
such  an  injunction  is  prayed. 

.Respondent  filed  a  demurrer  stating  that 
he  demurred  to  so  much  of  the  bill  as 
charges  the  act  of  the  state  of  Kansas  to 
be  repugnant  to  the  Constitution  of  Kan- 
sas and  the  Constitution  of  the  United 
States.  The  demurrer  was  sustained.  Sub- 
sequently, upon  the  bill  being  amended,  a 
general  demurrer  was  filed,  which  was  also 
sustained  by  the  court,  and  the  bill  dis- 
missed. Prior,  however,  to  this  action,  it 
having  been  suggested  that  the  term  of 
office  of  Charles  W.  Barnes  as  superintend- 
ent of  insurance  had  expired,  and  that  Ike 
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Lewis  had  succeeded  to  that  office  and  to 
all  of  its  duties  and  powers,  he  was  made 
defendant  in  the  place  and  stead  of  Charles 
W.  Barnes. 

Messrs.  Thomas  Bates,  Jcdin  G.  John- 
son, and  Seymour  Edgerton,  for  appel- 
lant : 

The  business  of  fire  insurance  is  a  pri-\ 
vate  business,  and  the  public  has  no  legal 
right  to  demand  its  service. 

American  Surety  Co.  v.  Shallenberger, 
183  Fed.  636;  Hunt  v.  Simoods,  10  Mo^ 
583;  Orr  v.  Home  Mut.  Ins.  Co.  12  La. 
Ann.  255,  68  Am.  Dec  770;  Queen  Ins.  Co. 
V.  State,  86  Tex.  250,  22  L.R.A.  483,  24 
S.  W.  397. 

The  state  has  not  the  power  to  fix  the, 
rates  charged  to  the  public  either  by  cor- 
porations or  individuals  engaged  in  a  pri- 
vate business,  and  the  test  as  to  whether  a 
use  is  public  or  not  is  whether  a  public 
trust  is  imposed  upon  the  property,  and 
whether  the  public  has  a  legal  right  to  the 
use  which  cannot  be  denied. 

Allen  y.  Jay,  60  Me.  124,  11  Am.  Rep. 
185;  American  Live  Stock  Commission  Co. 
v.  Chicago  Live  Stock  Exch.  143  111.  210. 
18  L.R~A.  190,  36  Am.  St.  Rep.  385,  32 
N.  E.  274;  Arlisperger  v.  Crawford,  101 
Md.  247,  70  L.R.A.  497,  61  Atl.  413;  Avery 
V.  Vermont  Electric  Co.  75  Vt.  235,  59 
L.B.A.  817,  98  Am.  St.  Rep.  818,  54  Atl. 
179;  Brown  v.  Gerald,  100  Me.  351,  70 
L.B.A.  472,  109  Am.  St.  Rep.  526,  61  Atl. 
785;  Burlington  Twp.  v.  Beasley,  04  U.  S. 
310,  24  L.  ed.  161 ;  Chesapeake  &  P.  Teleph. 
Co.  ▼.  Manning,  186  U.  S.  238,  46  L.  ed. 
1144,  22  Sup.  Ct.  Rep.  881;  Citizens'  Sav. 
&  L.  Asso.  V.  Topeka,  20  Wall.  655,  22 
L.  ed.  455;  Collister  v.  Hayman,  183  N.  Y. 
260,  1  L.R.A.(N.S.)  1188,  111  Am.  St.  Rep. 
740,  70  N.  E.  20,  5  Ann.  Cas.  344;  Dutton 
V.  Strong,  1  Black,  23,  17  L.  ed.  29;  Ex 
parte  Quarg,  149  Cal.  79,  5  L.R.A.(N.S.) 
183,  117  Am.  St.  Rep.  115,  84  Pac.  766,  9 
Ann.  Cas.  747;  Fallsburg  Power  &  Mfg. 
Co.  V.  Alexander,  101  Va.  98,  61  L.R.A. 
129,  99  Am.  St.  Rep.  855,  43  S.  E.  194; 
Farmers'  Market  Co.  v.  Philadelphia  &  R. 
Terminal  R.  Co.  142  Pa.  680,  21  AtL  902, 
980;  Oaylord  v.  Sanitory  Dist.  204  111.  576. 
63  L.R.A.  582,  98  Am.  St.  Rep.  235,  68 
N.  E.  622;  Howard  Mills  Co.  v.  Schwartz 
Lumber  &  Coal  Co.  77  Kan.  599,  18  L.R.A. 
(N.8.)  356,  95  Pac.  569;  Homey  v.  Nixon. 
213  Pa.  20,  1  L.R.A.(N.S.)  1184,  110  .4m. 
St.  Rep.  520,  61  Atl.  1088,  6  Ann.  Cas.  340, 
10  Am.  Neg.  Rep.  496;  Hurley  v.  Edding- 
field,  156  Ind.  416,  63  L.R.A.  136.  83  Am. 
St.  Rep.  198,  69  N.  E.  1058;  Jacobs  v. 
Clearview  Water  Supply  Co.  220  Pa.  388, 
21  L.R.A.(N.S.)  410,  69  Atl.  870;  Louis- 
ville 4   N.   R.   Co.   v.   West   Coast   Naval 
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Stor«8  Co.  198  U.  S.  483,  49  L.  ed.  1135, 
25  Sup.  Ct  Rep.  745;  Ladd  v.  Southern 
Cotton  Press  &  Mfg.  Co.  53  Tex.  172; 
Pearce  v.  Spalding,  12  Mo.  App.  141;  Peo- 
ple V.  Steele,  231  J 11.  340,  14  L.R.A.(N.S.) 
361,  ]21  Am.  St.  Rep.  321,  83  K.  E.  236; 
PurccU  T.  Daly,  19  Abb.  N.  C.  301;  Queen 
Ins.  Co.  V.  Stete,  86  Tex.  250,  22  L.R.A. 
483,  24  S.  W.  397;  Ryan  t.  Louisville  & 
N.  Terminal  Co.  102  Tcnn.  Ill,  43  L.R.A. 
303,  50  S.  VV.  744;  Shasta  Power  Co.  t. 
Walker,  140  Fed.  568;  SkoU  v.  German 
Coal  Co.  U8  III.  427,  59  Am.  Rep.  379,  10 
X.  E.  199;  New  York  t  C.  Grain  &  Stock 
Exch.  V.  Board  of  Trade,  127  lU.  153,  2 
L.R.A.  411,  19  N.  E.  855;  Stete  ex  rel. 
Star  Pub.  Co.  t.  Associated  Press,  159  Mo. 
410,  51  L.R.A.  151,  81  Am.  St.  Rep.  368, 
60  8.  W.  91;  Tyler  v.  Beacher,  44  Vt.  648, 
8  Am.  Rep.  398;  Ulmer  v.  Lime  Rock  R. 
Co.  98  Me.  679,  66  L.R.A.  387,  57  Atl.  1001; 
Weems  S.  B.  Co.  v.  People's  S.  B.  Co.  214 
U.  S.  345,  53  L.  ed.  1024,  29  Sup.  Ct.  Rep. 
661,  16  Ann.  Cas.  1222. 
•  The  regulation  of  rates  and  charges  in  a 
.private  business  is  not  within  the  police 
power  of  the  stete. 

Adair  v.  United  Stetes,  208  U.  8.  175, 
52  L.  ed.  442,  28  Sup.  Ct.  Rep.  277,  13 
Ann.  Cas.  764;  Coffeyville  Vitrified  Brick 
&  Tile  Co.  V.  Perry,  6a  Kan.  207,  66  L.R.A. 
185,  76  Pac.  848,  1  Ann.  Cas.  936;  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  40 
L.  ed.  079,  22  Sup.  Ct.  Rep.  431;  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  49  L.  ed. 
109,  25  Sup.  Ct.  Rep.  18;  Ex  parte  Dickey, 
144  Cal.  234,  66  L.RA.  928,  103  Am.  St. 
Rep.  82,  77  Pac.  924,  1  Ann.  Cas.  428; 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
7S0,  18  Sup.  Ct.  Rep.  383;  Hurtado  t. 
California,  110  U.  S.  535,  28  L.  ed.  238,  4 
Sup.  Ct.  Rep.  Ill,  292;  Ex  parte  Berger, 
193  Mo.  16,  3  L.R.A.(N.S.)  630,  112  Am. 
St.  Rep.  472,  90  S.  W.  769,  6  Ann.  Cas. 
383;  Kreibohm  v.  Yancey,  154  Mo.  67,  65 
8.  W.  260;  Lawton  v.  Steele,  152  U.  S.  133, 
38  L.  cd.  385,  14  Sup.  Ct.  Rep.  499;  Lochner 
V.  New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Mullcr  v.  Oregon,  208 
U.  S.  412,  52  L.  ed.  551,  28  Sup.  Ct.  Rep. 
324,  13  Ann.  Cas.  957 ;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77 ;  People  v.  Steele,  231 
111.  340,  14  L.R.A.(N.S.)  361,  121  Am.  St. 
Rep.  361,  83  N.  E.  236;  People  ex  rel.  Rod- 
gers  V.  Coler,  166  N.  Y.  1,  52  L.RA..  814, 
82  Am,  St.  Rep.  605,  59  N.  E.  716;  Stete  ex 
rel.  Star  Pub.  Co.  v.  Associated  Press,  159 
Mo.  410,  51  L.R.A.  151,  81  Am.  St.  Rep. 
368,  60  S.  W.  91 ;  Street  v.  Vamey  Electri- 
cal Supply  Co.  160  Ind.  338,  61  L.R.A.  154, 
98  Am.  St.  Rep.  325,  66  N.  E.  895;  West 
L.R.A.1915C. 


Branch  Lumberman's  Exch.  v.  McCormick, 
1  Pa.  Dist.  R.  542. 

Messrs.  Jolin  S.  Dawson,  Attorney  Gen- 
eral of  Kansas,  S.  N.  Hawks,  F.  S.  Jack- 
son, and  Charles  Blood  Smith,  for  ap- 
pellee: 

The  act  complained  of  is  within  the  police   ' 
power  of  the  state. 

Noble  State  Bank  t.  Haskell,  219  U.  S. 
112,  575,  55  L.  ed.  117,  341,  32  L.R.A.(N.S.) 
1062,  1065,  31  Sup.  Ct.  Rep.  186,  299,  Ann. 
Cas.  1912A,  487,  489 ;  German  Alliance  Ins. 
Co.  V.  Hale,  219  U.  S.  307,  55  L.  ed.  229,  31 
Sup.  Ct.  Rep.  246;  Carroll  v.  Greenwich 
Ins.  Co.  199  U.  S.  401,  411,  50  L.  ed.  248, 
250,  26  Sup.  Ct.  Rep.  66;  Jacobson  t. 
Massachusette,  197  U.  S.  11,  27,  31,  49  L. 
ed.  643,  650,  651,  25  Sup.  Ct.  Rep.  358,  3 
Ann.  Cas.  765 ;  Lake  Shore  &  M.  S.  R.  Co.  t. 
Ohio,  173  U.  S.  285,  297,  43  L.  ed.  702,  706, 
19  Sup.  Ct.  Rep.  465;  Citizens'  Ins.  Co.  v. 
Clay,  197  Fed^  435;  German  Alliance  Ins. 
Co.  V.  Barnes,  189  Fed.  769. 

The  act  is  not  repugnant  to  either  the  due  / 
process  clause  of  the  14th  Amendment  or 
the  equal  protection  clause. 

Orient  Ins.  Co.  v.  Daggs,  172  U.  S.  581, 
43  L.  ed.  554,  19  Sup.  Ct.  Rep.  281;  Magoun 
T.  IlUnois  Trust  &  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  504;  Slis- 
souri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
208,  209,  32  L.  ed.  107,  108,  109,  8  Sup.  Ct. 
Rep.  1161;  Minneapolis  &  St.  L.  R.  Co.  t. 
Beckwith,  129  U.  S.  26,  32  L.  ed.  585,  0 
Sup.  Ct.  Rep.  207 ;  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  L.  ed.  616;  Holden  v.  Hardy, 
169  U.  S.  366,  389,  42  L.  ed.  780,  790,  18 
Sup.  Ct.  Rep.  383;  Hooper  v.  California, 
155  U.  S.  648,  39  L.  ed.  297,  5  Inters.  Com. 
Rep.  610,  15  Sup.  Ct.  Rep.  207;  Paul  v. 
Virginia,  8  Wall.  168,  179,  19  L.  ed.  357, 
359;  Ducat  t.  Chicago,  10  Wall.  410,  415, 
10  L.  ed.  972,  973;  Liverpool  &  L.  Life  & 
F.  Ins.  Co.  V.  Massachusetts  (Liverpool  & 
L.  Life  &  F.  Ins.  Co.  v.  Oliver)  10  Wall.  560, 
673,  19  L.  ed.  1029,  1031;  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  43  L.  ed.  432,  19 
Sup.  Ct.  Rep.  165;  Santa  Clara  County  v. 
Southern  P.  R.  Co.  118  U.  S.  394,  30  L.  ed. 
118,  6  Sup.  Ct.  Rep.  1132;  Smyth  v.  Ames, 
109  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Rep.  418;  Crutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep.  851; 
Bank  of  Augusta  v.  Earle,  13  Pet.  510,  10 
L.  ed.  274;  Cooper  Mfg.  Co.  v.  Ferguson, 
113  U.  8.  727,  28  L.  ed.  1137,  5  Sup.  Ct. 
Rep.  739;  Fire  Asso.  of  Philadelphia  v. 
New  York,  119  U.  8.  110,  30  L.  ed.  342,  7 
Sup.  Ct.  Rep.  108;  Fritts  v.  Palmer,  132 
U.  S.  282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep. 
93;  Barbier  v.  Connolly,  113  U.  S.  32,  28 
L.  cd.  925,  5  Sup.  Ct.  Rep.  357;  Soon  Hing 
V.  Crowley,  113  U.  8.  703,  28  L.  ed.  1145, 
5    Sup.    Ct.    Rep.    730;    Kentucky   R.   Tax 
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Cases,  115  U.  S.  322,  2fl  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57;  Home  Ins.  Co.  v.  New  Vork, 
134  U.  S.  606,  33  L.  «1.  1031,  10  Sup.  Ct. 
Rep.  593;  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  35  L.  ed.  1035,  3  Inters.  Com. 
Rep.  810,  12  Sup.  Ct.  Rep.  250;  Orient  Ins. 
Co.  V.  Daggs,  172  U.  S.  562,  43  L.  ed.  554, 
19  Sup.  Ct.  Rep.  281;  New  Yorlc  &  N.  E. 
R.  Co.  V.  Bristol,  151  U.  S.  871,  38  L.  ed. 
2T4,  14  Sup.  Ct.  Rep.  437. 

Tlie  classification  made  by  the  legislature 
is  not  unreasonable. 

4  Enc.  U.  S.  Sup.  Ct.  Rep.  357;  Heatli  & 
M.  Mfg.  Co.  V.  Worst,  207  U.  S.  354,  52 
L.  ed.  243,  28  Sup.  Ct.  Rep.  114;  Ozan  Lum- 
ber Co.  V.  Union  County  Xat.  Banlc,  207  U. 
S.  256,  52  L.  ed.  197,  2*8  Sup.  Ct.  Rep.  8»; 
Mobile  County  v.  Kimball,  102  U.  S.  601, 
26  L.  ed.  2.18;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  Missouri.  K.  &  T.  R.  Co.  v. 
May,  194  U.  S.  267,  48  L.  ed.  971,  24  Sup. 
Ct.  Rep.  638. 

The  legislature  may  fix  rates. 

Note  to  Winchester  k  L.  Tump.  Road  Co. 
V.  Croxton,  33  L.R.A.  177;  Munn  v.  Illi- 
nois, 94  U.  S.  11.3,  24  L.  ed.  77;  Georgia 
R.  &  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Hale,  De 
Portibus  Maris,  1  Hargraves  Law  Tracts, 
78;  Mobile  v.  Yuille,  3  Ala.  137,  36  Am. 
Dec.  441;  Laurel  Fork  &  S.  H.  R.  Co.  v. 
West  Virginia  Trnnsp.  Co.  25  W.  Va.  324; 
Allnutt  V.  Inglis,  12  East,  527,  11  Revised 
Rep.  482;  People  v.  Budd,  117  N.  Y.  1,  5 
L.R.A.  559,  15  Am.  St.  Rep.  460,  22  N.  E. 
670,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  45,  12  Sup.  Ct.  Rep.  468;  Re 
Amion,  50  Hun,  415,  2  N.  Y.  Supp.  275, 
affirmed  in  26  N.  Y'.  S.  R.  554;  Spring  Val- 
ley Waterworks  v.  Scliottler,  110  U.  S.  347, 
38  L.  ed.  173,  4  Sup.  Ct.  Rep.  48;  Brass  v. 
North  Dakota,  153  U.  S.  391,  38  L.  ed.  757, 
4  Inters.  Com.  Rep.  670,  14  Sup.  Ct.  Rep. 
857,  aflTirming  2  N.  D.  482,  52  N.  W.  408. 

The  right  to  regulate  prices,  as  well  as 
the  right  to  demand  service,  is  eacli  evi- 
dence of  a  public  business,  but  neitlier  is 
necessary  to  make  a  vocation  subject  to 
public  control. 

Budd  V.  New  York,  143  U.  S.  517,  36  L. 
ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  468,  117  N.  Y.  1,  5  L.R.A.  559,  15  Am. 
St.  Rep.  460,  22  N.  E.  670;  Freund,  Pol. 
Power,  §§  304,  378;  People  v.  Formosa,  61 
Hun,  272,  16  N.  Y.  Supp.  753,  131  N.  Y. 
478,  27  Am.  St.  Rep.  612,  30  N.  E.  492; 
Boswell  V.  Security  Mut.  L.  Ins.  Co.  193 
N.  Y.  465,  19  L.R.A.(N.S.)  946.  86  N.  E. 
632;  Winchester  &  L.  Tump.  Road  Co.  V. 
Croxton,  98  Ky.  730,  33  L.R.A.  182,  34 
R.  W.  5)8;  West  Branch  Luml>ermens'  Exch. 
V.  Fisher.  150  Pa.  475.  24  Atl.  7.35;  Craig 
V.  Kline,  65  Pa.  399,  3  Am.  Rep.  636 ;  Henry 
L.R.A.1915C. 


V.  Roberts,  50  Fed.  902;  Genesee-Fork  Im- 
prov.  Co.  V.  Ives,  144  Pa.  114,  13  L.R.A. 
427,  22  Atl.  887;  Mobile  v.  Yuille,  3  Ala. 
137,  36  Am.  Dec.  441;  Brass  v.  North  Da- 
kota, 153  U.  S.  391,  38  L.  ed.  757,  4  Inters. 
Com.  Rep.  670,  14  Sup.  Vt.  Rep.  857;  Mc- 
Carter  v.  Firemen's  Ins.  Co.  74  N.  J.  Eq. 
372,  29  L.R.A.(N.S.)  1194,  135  Am.  St.  Rep. 
708,  73  Atl.  80,  414,  18  Ann.  Gas.  1048; 
Civil  Rights  Cases,  109  U.  S.  62,  27  L.  ed. 
856,  3  Sup.  Ct.  Rep.  18. 

Associations  having  all  the  power  to  fix 
flre  insurance  rates  have  been  authorized 
by  the  state  legislatures,  and  are  valid. 

New  York  Fire  Underwriters  v.  Uiggins. 
130  App.  Div.  78,  114  N.  Y.  Supp.  SOU; 
Firemen's  Fund  Ins.  Co.  v.  Hellner,  159  Ala. 
447,  49  So.  297,  17  Ann.  Cas.  793;  Conti- 
nental Ins.  Co.  V.  Parkes,  142  Ala.  650,  39 
So.  204;  Orient  Ins.  Co.  v.  Daggs,  172  U.  S. 
505,  43  L.  ed.  555,  19  Sup.  Ct.  Rep.  281; 
Farmers'  &  M.  Ins.  Co.  v.  Dobney,  189  U. 
S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  505: 
Barbier  v.  Connolly,  113  U.  S.  27,  28,  28 
L.  ed.  923,  924,  5  Sup.  Ct.  Rep.  357. 

Mr.  Justice  McKenna  delivered  the  opin-'^ 
ion  of  the  court: 

The  specific  error  complained  of  is  the 
refusal  of  the  district  court  to  hold  that 
the  act  of  the  state  of  Kansas  is  unconsti- 
tutional and  void  as  offending  the  due  proc- 
ess clause  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  To  sup- 
port this  charge  of  error,  complainant  as- 
serts that  the  business  of  fire  insurance  i» 
a  private  business,  and,  therefore,  there  is 
no  constitutional  power  in  a  state  to  fix  the 
rates  and  charges  for  services  rendered  by 
it.  An  exercise  of  such  right,  it  is  con- 
tended, is  a  taking  of  private  property  for 
a  public  use.  The  contention  is  made  in 
various  ways,  and,  excluding  possible  coun- 
tervailing contentions,  it  is  urged  that  the 
act  under  review  cannot  be  justified  as  an 
exercise  of  the  police  power  or  of  the  power 
of  the  state  to  admit  foreign  corporations 
within  its  borders  upon  such  terms  as  it 
may  prescribe,  or  of  any  other  power  pos- 
sessed by  the  state;  that  no  state  has  the 
power  to  impose  unconstitutional  burdens 
either  upon  private  citizens  or  private  cor- 
porations engaged  In  a  private  business. 

The  basic  contention  is  that  the  business 
of  Insurance  is  a  natural  right,  receiving  no 
privilege  from  the  state,  is  voluntarily 
entered  into,  cannot  be  compelled,  nor  can 
any  of  its  exercises  be  compelled;  that 
it  concerns  personal  contracts  of  indem- 
nity against  certain  contingencies  merely. 
Whether  such  contracts  shall  be  made  at 
all,  it  is  contended,  is  a  matter  of  private 
negotiation  and  agreement,  and  necessarily 
there  must  be  freedom  in  fixing  their  terms. 
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And  "where  the  right  to  demand  and  re- 
ceive service  does  not  exist  in  the  public, 
the  correlative  right  of  regulation  as  to 
rates  and  charges  does  not  exist."  Many 
elements,  it  is  urged,  determine  the  extend- 
ing or  rejection  of  insurance;  the  hazards 
are  relative  and  depend  upon  many  circum- 
stances upon  which  there  may  be  different 
judgments,  and  there  are  pprsonal  consider- 
ations as  well, — "moral  hazards,"  as  they 
are  called. 

It  is  not  clear  to  what  extent  some  of 
these  circumstances  are  urged  as  affecting 
the  power  of  regulation  in  the  state.  It 
would  seem  to  be  urged  that  each  risk  is 
individual,  and  no  rule  of  rates  can  be 
formed  or  applied.  The  bill  asserts  the 
contrary.  It  in  effect  admits  that  there  can 
be  standards  and  classification  of  risks,  de- 
termined by  the  law  of  averages.  Indeed, 
it  is  a  matter  of  common  knowledge  that 
rates  are  fixed  and  accommodated  to  those 
standards  and  classifications  in  pre-arranged 
schedules,  and,  granted  the  rates  may  be 
varied  in  particular  instances,  they  are 
sufficiently  definite  and  applicable  as  a  gen- 
eral and  practically  constant  rule.  They  are 
the  product,  it  is  true,  of  skill  and  ex- 
perience, but  such  skill  and  experience  a 
regulating  body  may  have  as  well  as  the 
creating  body.  Indeed,  an  allegation  in  the 
original  bill  that  the  superintendent  of  in- 
surance could  not  have  the  requisite  tech- 
nical and  mathematical  training  to  deter- 
mine whether  a  basic  rate  or  an  actual  rate 
as  applied  to  any  particular  risk  was  or 
was  not  reasonable,  and  that  his  conclusion, 
therefore,  "would  be  a  mere  guess  or  arbi- 
trary determination,"  was  omitted  by  an 
amendment.  It  would  indeed  be  a  strained 
contention  that  the  government  could  not 
avail  itself,  in  the  exercise  of  power  it 
might  deem  wise  to  exert,  of  the  skill  and 
knowledge  posses-sed  by  the  world.  We  may 
put  aside,  therefore,  all  merely  adventitious 
considerations  and  come  to  the  bare  and 
essential  one,  whether  a  contract  of  fire  in- 
surance is  private,  and  as  such  has  consti- 
tutional immunity  from  regulation.  Or,  to 
state  it  differently  and  to  express  an  anti- 
thetical proposition,  (is  the  business  of  in- 
surance so  ^r  affected  with  a  public  inter- 
est as  to  justify  legislative  regulation  of  its 
rates  ? )  And  we  mean  a  broad  and  definite 
public  interest.  In  some  degree  the  public 
interest  is  concerned  in  every  transaction 
between  men,  the  sum  of  the  transactions 
constituting  the  activities  of  life.  But  there 
is  something  more  special  than  this,  some- 
thing of  more  definite  consequence,  which 
makes  the  public  interest  that  justifies  regu- 
latory legislation.  We  can  best  explain  by 
examples.  The  transportation  of  property — 
business  of  common  carriers — is  obviously 
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of  public  concern,  and  its  regulation  is  an 
accepted  governmental  power.  The  trans- 
mission of  intelligence  is  of  cognate  char- 
acter. There  are  other  utilities  which  are* 
denominated  public,  such  as  the  furnishing', 
of  water  and  light,  including  in  the  latter  .' 


gas  and  electricity.  We  do  not  hesitate  at 
their  regulation  nor  of  the  fixing  of  the 
prices  which  may  be  charged  for  their  serv- 
ice. The  basis  of  the  ready  concession  of 
the  power  of  regulation  is  tlie  public  in- 
terest. This  is  not  denied,  but  its  applica- 
tion to  insurance  is  so  far  denied  as  not 
to  extend  to  the  fixing  of  rates.  It  is  said, 
the  state  has  no  power  to  fix  the  rates 
charged  to  the  public  by  either  corporations 
or  individuals  engaged  in  a  private  busi- 
ness, and  the  "test  of  whether  the  use  is 
public  'or  not  is  whether  a  public  trust  is 
imposed  upon  the  property,  and  whether  the 
public  has  a  legal  riglit  to  the  use  which 
cannot  be  denied;"  or,  as  we  have  said, 
quoting  counsel,  "Where  the  right  to  de- 
mand and  receive  service  does  not  exist  in 
the  public,  the  correlative  right  of  regula- 
tion as  to  rates  and  charges  does  not  exist." 
Cases  are  cited  which,  it  must  be  admitted, 
support  the  contention.  The  distinction  is 
artificial.  It  is,  indeed,  but  the  assertion 
that  the  cited  examples  embrace  all  cases 
of  public  interest.  The  complainant  ex- 
plicity  so  contends,  urging  that  the  teat  it 
applies  excludes  the  idea  that  there  can  be 
a  public  interest  which  gives  the  power  of 
regulation  as  distinct  from  a  public  use, 
which,  necessarily,  it  is  contended,  can  only 
apply  to  property,  not  to  personal  contracts. 
The  distinction,  we  think,  has  no  basis  in 
principle  (Noble  State  Bank  v.  Haskell,  210 
U.  8.  104,  55  L.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A,. 
487 ) ,  nor  has  the  other  contention  that  the 
service  which  cannot  be  demanded  cannot  be 
regulated. 

Munn  V.  Illinois,  94  U.  S.  ll.t,  24  L.  ed. 
77,  is  an  instructive  example  of  l^alative 
power  exerted  in  the  public  interest.  The 
Constitution  of  Illinois  declared  all  eleva- 
tors or  storehouses,  where  grain  or  other 
property  was  stored  for  a  compensation,  to 
be  public  warehouses,  and  a  law  was  subse- 
quently enacted  fixing  rates  of  storage.  In 
other  words,  that  which  had  been  private 
property  had  from  its  uses  become,  it  was 
declared,  of  public  concern,  and  the  com- 
pensation to  be  charged  for  its  use  pre- 
scribed. The  law  was  sustained  against, 
the  contention  that  it  deprived  the  owners 
of  the  warehouses  of  their  property  with- 
out due  process  of  law.  We  can  only  cite 
the  case  and  state  its  principle,  not  review 
it  at  any  length.  The  principle  was  ex- 
pressed to  be,  quoting  Lord  Chief  Justice 
Hale,  "that  when  private  property  is  'af- 
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fected  with  a  public  interest,  it  ceases  to 
be  juris  privati'  only"  and  it  becomes 
"clotlicd  with  a  public  interest  when  used 
in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large;" 
and,  so  using  it,  the  owner  "grants  to  the 
public  an  interest  in  that  use,  and  must 
submit  to  be  controlled  by  the  public  for 
the  common  good."  And  it  was  said  that 
the  application  of  the  principle  could  not 
be  denied  because  no  precedent  could  be 
found  for  a  statute  precisely  like  the  one 
reviewed.  It  presented  a  case,  the  court  fur- 
ther said,  "for  the  application  of  a  long- 
known  and  well-established  principle  in  so- 
cial science,  and  this  statute  simply  extends 
the  law  so  as  to  meet  this  new  develop- 
tnent  of  commercial  progress."  The  princi- 
ple was  expressed  as  to  property,  ahd  the 
instance  of  its  application  was  to  pifoperty, 
but  it  is  manifestly  broader  than  that  in- 
stance. It  is  the  business  that  is  the  funda- 
mental thing;  property  is  but  its  instru- 
ment, the  means  of  rendering  the  service 
which  has  become  of  public  interest. 

That  the  case  had  broader  application 
than  the  use  of  property  is  manifest  from 
the  grounds  expressed  in  the  dissenting 
opinion.  The  basis  of  the  opinion  waa  that 
the  businoas  regulated  was  private  and  had 
"no  special  privilege  connected  with  it,  nor 
did  the  law  ever  extend  to  it  amy  greater 
protection  than  it  extended  to  all  other 
private  business."  The  argument  encoun- 
tered opposing  examples,  among  others,  the 
regulation  of  the  rate  of  interest  on  money. 
The  regulation  was  accounted  for  on  the 
ground  that  the  act  of  Parliament  permit- 
ting the  charging  of  some  interest  was  a 
relaxation  of  a  prohibition  of  the  common 
law  against  charging  any  interest;  but  this 
explanation  overlooked  the  fact  that  both 
the  common  law  and  the  act  of  Parliament 
were  exercises  of  government  regulation  of 
a  strictly  private  business  in  the  interest  of 
public  policy, — a  policy  which  still  endures 
and  still  dictates  regulating  laws.  Against 
that  conservatism  of  the  mind  which  puts 
to  question  every  new  act  of  regulating  leg- 
islation, and  regards  the  legislation  invalid 
or  dangerous  until  it  has  become  famil- 
iar, government — state  and  national — ^has 
pressed  on  in  the  general  welfare;  and  our 
reports  are  full  of  cases  where  in  instance 
after  instance  the  exercise  of  regulation  was 
resisted  and  yet  sustained  against  attacks 
asserted  to  be  justified  by  the  Constitution 
of  the  United  States.  The  dread  of  the 
moment  having  passed,  no  one  is  now  heard 
to  say  that  rights  were  restrained  or  their 
constitutional  guarantiee  impaired. 

Munn  V.  Illinois  was  approved  in  many 
state  decisions,  but  it  was  brought  to  the 
review  of  this  court  in  Budd  v.  New  York, 
L.R.A.lSl.'SC. 


143  U.  8.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468,  and  its  doe- 
trine,  after  elaborate  consideration,  reaf- 
firmed, and  against  the  same  arguments 
which  are  now  urged  against  the  Kansas 
statute.  Nowhere  have  these  argnmenta 
been,  or  could  be,  advanced  with  greater 
strength  and  felicity  of  expression  than  in 
the  dissenting  opinion  of  Mr.  Justice 
Brewer.  Every  consideration  was  adduced, 
based  on  the  private  character  of  the  busi- 
ness regulated,  and,  for  that  reason,  its 
constitutional  immunity  from  regulation, 
with  all  the  power  of  argument  and  illustra- 
tion of  which  that  great  judge  was  a  mas- 
ter. The  considerations  urged  did  not  pre- 
vail. Against  them  the  court  opposed  the 
ever-existing  police  power  in  govemmcmt 
'  and  its  necessary  exercise  for  the  public 
'  good,  and  declared  its  entire  accommodation 
to  the  limitations  of  the  Constitution.  The 
court  was  not  deterred  by  the  charge  (re- 
peated in  the  case  at  liar)  that  its  decision 
had  the  sweeping  and  dangerous  compre- 
hension of  subjecting  to  legislative  regu- 
lation all  of  the  businesses  and  affairs  of 
life  and  the  prices  of  all  commodities. 
Whether  we  may  apprehend  such  result  by 
extending  the  principle  of  the  cases  to  fire 
insurance  we  shall  presently  consider. 

In  Brass  v.  North  Dakota,  153  U.  S.  391, 
38  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14 
Sup.  Ct.  Rep.  867;  Munn  v.  Illinois  and 
Budd  V.  New  York  were  affirmed.  A  law 
of  the  state  of  North  Dakota  was  sustained 
which  made  all  buildings,  elevators,  and 
warehouses  used  for  the  handling  of  grain 
for  a  profit  public  warehouses,  and  fixed  a 
storage  rate.  The  case  is  important.  It 
extended  the  principle  of  the  other  two  cases 
and  denuded  it  of  the  limiting  element 
which  was  supposed  to  beset  it, — ^that  to 
justify  regulation  of  a  business  the  busi- 
ness must  have  a  monopolistic  character. 
That  distinction  was  pressed  and  answered. 
It  was  argued,  the  court  said,  "that  the 
statutes  of  Illinois  and  New  York  [passed 
on  in  the  Munn  and  Budd  Cases]  are  in- 
tended to  operate  in  g^eat  trade  centers, 
where,  on  account  of  the  business  being 
localized  in  the  hands  of  a  few  persons  in 
close  proximity  to  each  other,  great  oppor- 
tunities for  combinations  to  raise  and  con- 
trol elevating  and  storage  charges  are  af- 
forded, while  the  wide  extent  of  the  state 
of  North  Dakota  and  the  small  population 
of  its  country  towns  and  villages  are  said  to 
present  no  such  opportunities."  And  it  was 
also  urged  thai  the  method  of  carrying  on 
business  in  North  Dakota  and  the  Eastern 
cities  was  different,  that  the  elevators  in 
the  latter  were  essentially  means  of  trans- 
porting grain  from  the  lakes  to  the  rail- 
roads, and  those  Vrho  owned  them  could,  if 
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uncontrolled  by  law,  extort  snch  charges 
as  they  pleased,  and  stress  was  laid  upon 
the  expression  in  the  other  cases  which  rep- 
resented the  business  as  a  practical  monop- 
oly. A  contrast  was  made  between  those 
'Conditions  and  those  which  existed  in  an 
agricultural  state  where  land  was  cheap 
and  limitless  in  quantity.  It  was  replied 
that  this  difference  in  conditions  was  "for 
those  who  make,  not  for  those  who  inter- 
pret, the  laws."  And  considering  the  ex- 
pressions in  the  other  cases  which,,  it  was 
said,  went  rather  to  the  expediency  of  the 
laws  than  to  their  Talidity,  yet,  it  was  fur- 
ther said,  the  expressions  had  their  value 
because  the  "obvious  aim  of  the  reasoning 
that  prevailed  was  to  show  that  the  sub- 
ject-matter of  these  enactments  fell  with- 
in the  legitimate  sphere  of  legislative  power, 
and  that  so  far  as  the  laws  and  Constitu- 
tion of  the  United  States  were  concerned, 
the  legislation  in  question  deprived  no  per- 
son of  his  property  without  due  process  of 
law." 

The  cases  need  no  explanatory  or  fortify- 
ing comment.  They  demonstrate  that  a 
business,  by  circumstances  and  its  nature, 
may  rise  from  private  to  be  of  public  con- 
cern, and  be  subject,  in  consequence,  to 
governmental  regulation.  And  they  demon- 
strate, to  apply  the  language  of  Judge  An- 
drews in  the  Budd  Case  (117  N.  Y.  27,  6 
L.RJI.  659,  16  Am.  St.  Rep.  460,  22  N.  E. 
'670),  that  the  attempts  made  to  place  the 
right  of  public  r^ulation  in  the  cases  in 
which  it  has  been  exerted,  and  of  which 
we  have  given  examples,  upon  the  ground 
<of  special  privil^e  conferred  by  the  public 
on  those  affected,  cannot  be  supported. 
>^he  underlying  principle  is  that  business 
'Of  certain  kinds  hold  such  a  peculiar  rela- 
tion to  the  public  interest  that  there  is 
superinduced  upon  it  the  right  of  pub- 
lic regulation."  Is  the  business  of  insur- 
ance within  the  principle?  It  would  be  a 
bold  thing  to  say  that  the  principle  is  fixed, 
inelastic,  in  the  precedents  of  the  past,  and 
«annot  be  applied  though  modern  economic 
conditions  may  make  necessary  or  beneficial 
its  application.  In  other  words,  to  say  that 
j^ovemment  possessed  at  one  time  a  greater 
power  to  recognize  the  public  interest  in  a 
business  and  its  regulation  to  promote  the 
general  welfare  than  government  possesses 
to-day.  We  proceed,  then,  to  consider 
whether  the  business  of  insurance  is  with- 
in the  principle. 

A  contract  for  fire  insurance  is  one  for 
indemnity  against  loss,  and  is  personal. 
The  admission,  however,  does  not  take  us 
far  in  the  solution  of  the  question  prest-nt- 
•ed.  Its  personal  character  certainly  does 
not  of  itself  preclude  regulation,  for  there 
are  many  examples  of  government  regu- 
I,.R.A.19i5C. 


lation  of  personal  contracts,  and  in  the  stat- 
utes of  every  state  in  the  Union  superin- 
tendence and  control  over  the  business  of 
insurance  are  exercised,  varying  in  details 
and  extent.  We  need  not  particularize  in 
detail.  We  need  only  say  that  there  was 
quite  early  (in  Massachusetts,  1837,  New 
York,  1853)  state  provision  for  what  is 
known  as  the  unearned  premium  fund  or 
reserve;  then  came  the  limitation  of  divi- 
dends, the  publishing  of  accounts,  valued 
policies,  standards  of  policies,  prescribing 
investment,  requiring  deposits  in  money  or 
bonds,  confining  the  business  to  corpora- 
tions, preventing  discrimination  in  rates, 
limitation  of  risks,  and  other  regulations 
equally  restrictive.  In  other  words,  the 
state  has  stepped  in  and  imposed  conditions 
upon  the  companies,  restraining  the  abso- 
lute liberty  which  businesses  strictly  pri- 
vate are  permitted  to  exercise. 

Those  regulations  exhibit  it  to  be  the 
conception  of  the  lawmaking  bodies  of  the 
country  without  exception  that  the  business 
of  insurance  so  far  affects  the  public  wel- 
fare as  to  invoke  and  require  governmental 
regulation.  A  conception  so  general  can- 
not be  without  cause.  The  universal  sense 
of  a  people  cannot  be  accidental;  its  per- 
sistence saves  it  from  the  charge  of  un- 
considered impulse,  and  its  estimate  of  in- 
surance certainly  has  substantial  basis. 
Accidental  fires  are  inevitable  and  the  ex- 
tent of  loss  very  great.  The  effect  of  insur- 
ance— indeed,  it  has  been  said  to  be  its  fun- 
damental object — is  to  distribute  the  loss 
over  as  wide  an  area  as  possible.  In  other 
words,  the  loss  is  spread  over  the  country, 
the  disaster- to  an  individual  is  shared  by 
many,  the  disaster  to  a  community  shared 
by  other  communities;  great  catastrophes 
are  thereby  lessened,  and,  it  may  be,  re- 
paired. In  assimilation  of  insurance  to  a 
tax,  the  companies  have  been  said  to  be  the 
mere  machinery  by  which  the  inevitable 
losses  by  fire  are  distributed  so  as  to  fall 
as  lightly  as  possible  on  the  public  at  large, 
the  body  of  the  insured,  not  the  companies, 
paying  the  tax.  Their  efliciency,  therefore, 
and  solvency,  are  of  great  concern.  The 
other  objects,  direct  and  indirect,  of  insur- 
ance, we  need  not  mention.  Indeed,  it  may 
be  enough  to  say,  without  stating  other 
effects  of  insurance,  that  a  large  part  of 
the  country's  wealth,  subject  to  uncertainty 
of  loss  through  fire,  is  protected  by  insur- 
ance. This  demonstrates  the  interest  of  the 
public  in  it,  and  we  need  not  dispute  with 
the  economists  that  this  is  the  result  of  the 
"substitution  of  certain  for  uncertain  loss," 
or  the  diffusion  of  positive  loss  over  a  large 
group  of  persons,  as  we  have  already  said 
to  be  certainly  one  of  its  effects.  We  can 
see,  therefore,  how  it  has  come  to  be  con- 
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sidered  a  matter  of  public  concern  to  regu- 
late it,  and  governmental  insurance  has  its 
advocates  and  even  examples.  Contracts  of 
insurance,  tlicrefore,  have  greater  public 
consequence  than  contracts  between  indi- 
viduals to  do  or  not  to  do  a  particular  thing 
whose  effect  stops  with  the  individuals.  We 
may  say  in  passing  that  when  the  ciTect 
goes  beyond  that,  there  are  many  exajnplcs 
of  regulation.  Holden  v.  Hardy,  169  U. 
S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  38.3; 
Griffith  V.  Connecticut,  218  U.  S.  503,  54 
L.  ed.  1151,  31  Sup.  Ct.  Rep.  132;  Muller 
v.  Oregon,  208  U.  S.  412,  52  L.  ed.  551,  28 
Sup.  Ct.  Rep.  324,  13  Ann.  Cas.  957;  Mu- 
tual Loan  Co.  v.  Martell,  222  U.  S.  225,  60 
L.  ed.  175,  32  Sup.  Ct.  Rep.  74,  Ann.  Cas. 
1913B,  52!);  Schmidinger  v.  Chicago,  226 
U.  S.  578,  57  L.  ed.  364,  33  Sup.  Ct.  Rep. 
182;  Chicago,  B.  &  Q.  R.  Co.  v.  McOuire, 
2Ht  U.  S.  549.  55  J^  e<l.  328,  31  Sup.  Ct. 
Rep.  259 ;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104,  55  h.  ed.  112,  32  L.R.A.(N.S.) 
1062,  31  Sup.  Ct.  Rep.  186,  Ann.  Cas.  1912A, 
487. 

Complainant  feels  the  necessity  of  ac- 
eountinsc  for  the  regulatory  state  legisla- 
tion and  refers  it  to  the  exertion  of  the 
police  power;  but,  while  e.xpressing  the 
power  in  the  broad  language  of  the  cases, 
seeks  to  restrict  its  application.  Counsel 
states  that  this  power  may  be  e-xerted  to 
"pass  laws  whose  purpose  is  the  health, 
safety,  morals,  and  the  general  welfare  of 
the  people."  The  admission  is  very  com- 
prehensive. What  makes  for  the  gentral 
welfare  is  necessarily  in  the  first  instance  a 
matter  of  legislative  judgment,  and  a  ju- 
dicial review  of  such  judgment  is  limited. 
"The  scope  of  judicial  inquiry  in  deciding 
the  question  of  power  is  not  to  be  confused 
with  the  scope  of  legislative  considerations 
in  dealing  with  the  matter  of  policy. 
Whether  the  enactment  is  wise  or  unwise, 
whether  it  is  based  on  second  economic 
theory,  whether  it  is  the  best  means  to 
achieve  the  desired  result,  whether,  in  short, 
the  legislative  discretion  within  its  pre- 
scribed limits  should  be  exercised  in  a  par- 
ticular manner,  are  matters  for  the  judg- 
ment of  the  legislature,  and  the  earnest  con- 
flict of  serious  opinion  does  not  suflice  to 
bring  them  within  the  range  of  judicial 
cognizance."  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  640,  569,  55  L.  ed.  328, 
.339,  31  Sup.  Ct.  Rep.  269. 

The  restrictions  upon  the  legislative  power 
which  complainant  urges  we  have  discussed, 
or  rather,  the  considerations  which  take,  it 
is  contended,  the  business  of  insurance  out- 
side of  the  sphere  of  the  power.  To  the 
contention  that  the  business  is  private  we 
have  opposed  the  conception  of  the  public 
interest.  We  have  shown  that  the  business 
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of  insurance  has  very  definite  charaeteria- 
ticB,  with  a  reach  of  influence  and  conse- 
quence beyond  and  different  from  that  of 
the  ordinary  businesses  of  the  commercial 
world,  to  pursue  which  a  greater  liberty 
may  be  asserted.  The  transactions  of  the 
latter  are  independent  and  individual,  ter- 
minating in  their  effect  with  the  instances. 
The  contracts  of  insurance  may  be  said  to 
be  interdependent.  They  cannot  be  regard- 
ed singly,  or  isolatedly,  and  the  effect  of 
their  relation  is  to  create  a  fund  of  assur- 
ance and  credit,  the  companies  becoming  the 
depositories  of  the  money  of  the  insured, 
possessing  great  power  thereby,  and  charged 
with  great  responsibility.  How  necessary 
their  solvency  is,  is  manifest.  On  the  other 
hand,  to  the  insured,  insurance  is  an  asset, 
a  basis  of  credit.  It  is  practically  a  neces- 
sity to  business  activity  and  enterprise.  It 
is,  therefore,  essentially  different  from  ordi- 
nary commercial  transactions,  and,  as  we 
have  seen,  according  to  the  sense  of  the 
world  from  the  earliest  times,— certainly 
the  sense  of  the  modern  world, — is  of  the 
greatest  public  concern.  It  is  therefore 
within  the  principle  we  have  announced. 

But  it  is  said  that  the  reasoning  of  the 
opinion  has  the  broad  reach  of  subjecting 
to  regulation  every  act  of  human  endeavor 
and  the  price  of  every  article  of  human  use. 
We  might,  without  much  concern,  leave  our 
discussion  to  take  care  of  itself  against 
such  misunderstanding  or  deductions.  The 
principle  we  apply  is  definite  and  old,  and 
has,  as  we  have  pointed  out,  illustrating  ex- 
amples. And  both  by  the  expression  of  the 
principle  and  the  citation  of  the  examples 
we  have  tried  to  confine  our  decision  to  the 
regulation  of  the  business  of  insurance,  it 
having  become  "clothed  with  a  public  in- 
terest," and  therefore  subjeet  "to  be  con- 
trolled by  the  public  for  the  common  good." 

If  there  may  be  controversy  as  to  the 
business  having  such  character,  there  can 
be  no  controversy  as  to  what  follows  from 
such  character  if  it  be  established.  It  is 
idle,  therefore,  to  debate  whether  the  lib- 
erty of  contract  guaranteed  by  the  Consti- 
tution of  the  United  States  is  more  inti- 
mately involved  in  price  regulation  than 
in  the  other  forms  of  regulation  as  to  the 
validity  of  which  there  is  no  dispute.  The 
order  of  their  enactment  certainly  cannot 
be  considered  an  element  in  their  legality. 
It  would  be  vei-y  rudimentary  to  say  that 
measures  of  government  are  determined  by 
circumstances,  by  the  presence  or  immi- 
nence of  conditions,  and  of  the  legislative 
judgment  of  the  means  or  the  policy  of  re- 
moving or  preventing  them.  The  power  to 
regulate  interstate  commerce  existed  for  a 
century  before  the  interstate  commerce  act 
was  passed,  and  the  Commission  constituted 
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ij  it  was  not  given  authority  to  fix  rates 
until  some  years  afterwards.  Of  the  agen- 
cies which  tiiose  measures  were  enacted  to 
regulate  at  the  time  of  the  creation  of  the 
power,  there  wag  no  prophesy  or  conception. 
Nor  was  regulation  Immediate  upon  their 
existence.  It  was  exerted  only  when  the 
size,  number,  and  influence  of  those  agencies 
had  so  increased  and  developed  as  to  seem 
to  make  it  imperative.  Other  illustrations 
readily  occur  which  repel  the  intimation 
that  the  inactivity  of  a  power,  however 
prolonged,  militates  against  its  legality 
when  it  is  exercised.  United  States  ex  rel. 
Atty.  Gen.  v.  Delaware  &  H.  Co.  213  U.  S. 
.366,  6.3  L.  ed.  836,  29  Sup.  Ct.  Rep.  527. 
It  is  oftener  the  existence  of  necessity 
rather  than  the  prescience  of  it  which  dic- 
tates legislation.  And  so  with  the  regula- 
tions of  the  business  of  insurance.  They 
have  proceeded  step  by  step,  differing  in  dif- 
ferent jurisdictions.  If  we  are  brought  to 
a  comparison  of  them  in  relation  to  the 
power  of  government,  how  can  it  be  said 
that  fixing  the  price  of  insurance  is  beyond 
that  power  and  the  other  instances  of  regu- 
lation are  not?  How  can  it  be  said  that 
the  right  to  engage  in  the  business  is  a 
natural  one  when  it  can  be  denied  to  indi- 
viduals and  permitted  to  corporations? 
How  can  it  be  said  to  have  the  privilege  of 
a  private  buainesa  when  its  dividends  are 
restricted,  its  investments  controlled,  the 
form  and  extent  of  its  contracts  prescribed, 
discriminations  in  its  rates  denied*  and  a 
limitation  on  its  risks  imposed?  Are  not 
such  regulations  restraints  upon  the  exer- 
cise of  the  personal  right — asserted  to  be 
fundamental — of  dealing  with  property  free- 
ly, or  engaging  in  what  contracts  one  may 
choose,  and  with  whom  and  upon  what 
terms  one  may  choose? 

We  may  venture  to  observe  that  the  price 
of  insurance  is  not  fixed  over  the  counters 
of  the  companies  by  what  Adam  Smith  calls 
the  higgling  of  the  market,  but  formed  in 
the  councils  of  the  underwriters,  promul- 
gated in  schedules  of  practically  controlling 
constancy  which  the  applicant  for  insurance 
is  powerless  to  oppose,  and  which,  therefore, 
has  led  to  the  assertion  that  the  business 
of  insurance  is  of  monopolistic  character 
and  that  "it  is  illusory  to  speak  of  a  liberty 
of  contract."  It  is  in  the  alternative  pre- 
sented of  accepting  the  rates  of  the  com- 
panies or  refraining  from  insurance,  busi- 
ness necessity  impelling  if  not  compelling 
it,  that  we  may  discover  the  inducement  of 
the  Kansas  statute;  and  the  problem  pre- 
sented is  whether  the  legislature  could  re- 
gard it  of  as  much  moment  to  the  public 
that  they  who  seek  insurance  should  no 
more  be  constrained  by  arbitrary  terms  tlian 
they  who  seek  transportation  by  railroads, 
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steam,  or  street,  or  by  coaches  whose  itiner- 
ary may  be  only  a  few  city  blocks,  or  who 
seek  the  use  of  grain  elevators,  or  to  be 
secured  in  a  night's  accommodation  at  a 
wayside  inn,  or  in  the  weight  of  a  o  cent 
loaf  of  bread.  We  do  not  say  this  to  be- 
little such  rights  or  to  exaggerate  the  effect 
of  insurance,  but  to  exhibit  the  principle 
which  exists  in  all  and  brings  all  under  the 
same  governmental  power. 

We  have  summarized  the  provisions  of 
the  Kansas  statute,  and  it  will  be  observed 
from  them  that  they  attempt  to  systema- 
tize the  control  of  insurance.  The  statute 
seeks  to  secure  rates  which  shall  be  reason- 
able both  to  the  insurer  and  the  insured, 
and  as  a  means  to  this  end  it  prescribes 
equality  of  charges,  forbids  initial  discrimi- 
nation or  subsequently  by  the  refund  of  a 
portion  of  the  rates,  or  the  extension  to  the 
insured  of  any  privilege;  to  this  end  it  re- 
quires publicity  in  the  basic  schedules  and 
of  all  of  the  conditions  which  affect  the 
rates  or  the  value  of  the  insurance  to  the 
insured,  and  also  adherence  to  the  rates  as 
published.  Whether  the  requirements  arc 
necessary  to  the  purpose,  or — to  confine  our- 
selves to  that  which  is  under  review — 
whether  rate  regulation  is  necessary  to  the 
purpose,  is  a  matter  for  legislative  judg- 
ment, not  judicial.  Our  function  is  only  to 
determine  the  existence  of  power. 

The  bill  attacks  the  statute  of  Kansas  as 
discriminating  against  complainant  because 
the  statute  excludes  from  its  provisions 
farmers'  mutual  insurance  companies,  or- 
ganized and  doing  business  under  the  laws 
of  tbe  state  and  insuring  only  farm  prop- 
erty. The  charge  is  not  discussed  in  the 
elaborate  brief  of  counsel,  nor  does  it  seem 
to  have  been  pressed  in  the  lower  court, 
it  is,  however,  covered  by  the  assignments 
of  error. 

The  provision  of  the  statute  is,  "That 
nothing  in  this  act  shall  affect  farmers'  mu- 
tual insurance  companies,  organized  and  do- 
ing business  under  the  laws  of  this  state, 
and  insuring  only  farm  property."  The  dis- 
tinction is  therefore  between  co-operative 
insurance  companies  insuring  a  special  kind 
of  property  and  all  other  insurance  com- 
panies. It  is  only  with  that  distinction 
that  we  are  now  concerned.  There  are 
special  provisions  in  the  statutes  of  Kan- 
sas for  the  organization  of  co-operative  com- 
panies, and  if  the  statute  under  review 
discriminates  between  them  the  German 
Alliance  Company  cannot  avail  itself  of  the 
discrimination.  A  citation  of  cases  is  not 
necessary,  nor  for  the  general  principle  that 
a  discrimination  is  valid  if  not  arbitrary, 
and  arbitrary  in  the  legislative  sense,  that 
is,  outside  of  that  wide  discretion  which  a 
legislature    may    exercise.      A    legialative 
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classification  may  rest  on  narrow  distinc- 
tions. Legislation  is  addressed  to  evils  as 
they  may  appear,  and  even  degrees  of  evil 
may  determine  its  exercise.  Ozan  Lumber 
Co.'  V.  Unirai  County  Nat.  Bank,  202  U.  S. 
623,  50  L.  ed.  1176,  28  Sup.  Ct.  Rep.  768. 
There  are  certainly  differences  between 
stock  companies,  such  as  complainant  is, 
and  the  mutual  companies  described  in  the 
bill,  and  a  recognition  of  the  differences  we 
cannot  say  is  outside  of  the  constitutional 
power  of  the  legislature.  Orient  Ins.  Co. 
V.  Daggs,  172  U.  S.  557,  43  L.  ed.  552,  19 
Sup.  Ct.  Rep.  281. 
Decree  affirmed. 

Mr.  Justice  liamar,  dissenting: 
I  dissent  from  the  decision  and  the  rea- 
soning upon  which  it  is  based.  Ttie  case 
does  not  deal  with  a  statute  affecting  the 
safety  or  morals  of  the  public.  It  presents 
no  question  of  monopoly  in  a  prime  neces- 
sity of  life,  but  i-elates  solely  to  the  power 
of  the  state  to  fix  the  price  of  a  strictly 
personal  contract.  The  court  holds  that 
fire  insurance,  though  personal,  is  affected 
with  a  public  interest,  and  therefore  that 
the  business  may  not  only  be  regulated, 
but  that  the  premium  or  price  to  be  paid 
to  the  insurer  for  entering  into  that  per- 
sonal contract  can  be  fixed  by  law. 

The  fixing  of  the  price  for  the  use  of 
private  property  is  as  much  a  taking  as 
though  the  fee  itself  had  been  condemned 
for  a  lump  sum;  that  taking,  whether  by 
fixing  rates  for  the  use  or  by  paying  a 
lump  sum  for  the  fee,  has  always  hereto- 
fore been  thought  to  be  permissible  only 
when  it  was  for  a  public  use.  But  the 
court  in  this  case  holds  that  there  is  no 
distinction  between  the  power  to  take  for 
public  use  and  the  power  to  regulate  the 
exercise  of  private  rights  for  the  public 
good.  That  is  the  fundamental  proposition 
on  which  the  case  must  stand,  and  the  de- 
cision must  therefore  be  considered  in  the 
light  of  that  ruling  and  of  the  results  which 
must  necessarily  flow  from  the  future  ap- 
plication of  that  principle.  For  if  the 
power  to  regulate,  in  the  interest  of  the 
public,  comprehends  what  is  intended  in  the 
power  to  take  property  for  public  use,  it 
must  inevitably  follow  that  the  price  to 
be  paid  for  any  service  or  the  use  of  any 
property  can  be  regulated  by  the  general 
assembly.  This  is  so  because  the  power  of 
regulation  is  all-pervading,  as  witness  the 
statute  of  frauds,  the  recording  acts,  weight 
and  measure  laws,  pure  food  laws,  liours  of 
service  laws,  and  innumerable  other  enact- 
ments of  that  class.  And  if  this  power  be 
as  extensive  as  is  now,  for  the  first  time, 
decided,  then  the  citizen  holds  his  property 
and  hie  individual  right  of  contract  and  of 
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labor  under  legislative  favor  rather  than 
under  constitutional  guaranty.  The  princi- 
ple is  applied  here  to  the  case  of  insurance ; 
but  the  nature  of  that  business  and  the  in- 
tangible character  of  its  contracts  are  such 
as  to  indicate  the  far-reaching  effect  of  the 
principle  announced,  and  warrants  a  state- 
ment of  some  of  the  grounds  of  dissent. 

Insurance  is  not  production;  nor  manu- 
facture; nor  transportation;  nor  merchan- 
dise. And  this  court  in  New  York  L.  Ins. 
Co.  V.  Deer  Lodge  Co.  at  the  present  term 
[231  U.  S.  495,  58  L.  ed.  332,  34  Sup.  Ct. 
Rep.  167]  reaffirmed  its  previous  rulings 
that  "insurance  is  not  commerce,"  "not  an 
instrumentality  of  commerce,"  "not  a  trans- 
action of  commerce,"  "but  simply  contracts 
of  indemnity  against  loss  by  fire."  Such  a 
contract  is  personal,  and  in  the  state  whose 
statute  is  under  consideration,  insurance 
companies  are  classed  among  those  "strictly 
private."  Leavenworth  County  v.  Miller,  7 
Kan.  520,  12  Am.  Rep.  425.  The  fact  that 
insurance  is  a  strictly  private  and  a  per- 
sonal contract  of  indemnity  puts  it  on  the 
extreme  outside  limit,  and  removes  it  as 
far  as  any  business  can  be  from  those  that 
are  in  their  nature  public.  So  that  if  the 
price  of  a  private  and  personal  contract  of 
indemnity  can  be  regulated, — if  the  price 
of  a  chose  in  action  can  be  fixed, — then  the 
price  of  everything  within  the  circle  of  busi- 
ness transactions  can  be  regulated.  Con- 
sidering, therefore,  the  nature  of  the  sub- 
ject treated  and  the  reasoning  on  which  the 
court's  opinion  is  based,  it  is  evident  that 
the  decision  is  not  a  mere  entering  wedge, 
but  reaches  the  end  from  the  b«'inning,  and 
announces  a  principle  which  points  inevi- 
tably to  the  conclusion  that  the  price  of 
every  article  sold  and  the  price  of  every 
service  offered  can  be  regulated  by  statute. 

And  such  laws  are  not  without  English 
precedent.  For  while  no  statute  ever  before 
attempted  to  fix  the  price  of  a  contract  of 
indemnity.t  yet  under  a  Parliament  that 
sat  as  a  perpetual  constitutional  convention, 
with  power  to  pass  bills  of  attainder  to 
take  property  for  private  purposes,  and  to 
take  it  without  due  process  of  law,  many 
statutes  approaching  that  now  under  re- 
view were  adopted  and  enforced.  Acts  were 
passed  by  Parliament  fixing  the  price  of 
many  commodities  that  were  convenient  or 
useful.  These  laws  did  not  stop  at  fixing 
the  price  of  property,  but,  like  the  present 
act,  they  fixed  the  price  of  private  con- 
tracts, and  by  statute  prescribed  the  rate 
of  wages,  and  made  it  unlawful  for  the  em- 

fThe  statute  fixing  the  premium  rates  on 
surety  bonds  was  held  to  be  void  in  Ameri- 
can Surety  Co.  v.  Shallenberger,  188  Fed. 
636. 
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ployee  to  receive  or  for  the  employer  to  give 
more  than  the  wage  fixed  by  law.  It  is 
needleaii  to  say  that  these  laws  were  felt 
to  be  an  infringement  upon  the  rights  of 
men;  that  they  were  bitterly  resisted  by 
buyer  and  seller,  by  employer  and  employee, 
and  were  a  source  of  perpetual  irritation 
often  leading  to  violence.  But  the  fact  that 
the  English  Parliament  had  the  arbitrary 
power  to  pass  such  statutes  made  them 
valid  in  law,  though  they  were  in  violation 
of  t^e  inherent  rights  of  individual.  In 
time,  the  great  injustice  in  this  was  so 
far  recogniiced  that  these  laws,  fixing  the 
price  of  strictly  private  contracts,  seem  to 
have  been  repealed,  and  Lord  EUenborough, 
while  enforcing,  as  proper,  a  rate  for  pub- 
lic wharves,  was  able  to  say,  in  Allnutt  v. 
Inglia,  12  East,  53d,  "tliat  the  general 
pi-iuciple  is  favored  that  every  man  may 
fix  whatever  price  he  pleases  for  his  own 
property  or  for  the  use  of  it."  But  what 
was  a  favor  in  England,  that  might  at  any 
time  be  withdrawn,  was  in  this  country 
made  a  constitutional  right  that  could  not 
be  withdrawn.  For  although  the  practice 
of  fixing  prices  may  have  prevailed  in  some 
of  the  colonies  "up  to  the  time  of  independ- 
«nce,"  yet,  as  Judge  Cooley  says,  since  in- 
dependence ''it  has  been  commonly  supposed 
that  a  general  power  in  the  state  to  regu- 
late prices  was  inconsistent  with  constitu- 
tional liberty."  Cooley,  Const.  Lim.  7th 
ed.  807;  Sticlcney,  State  Control  of  Trader 
p.  3,  and  the  abstract  of  English  price-fixing 
statutes,  pp.  9  et  seq.  That  common  sup- 
position is  rightly  founded  on  the  fact  that 
the  Constitution  recognizes  the  liberty  to 
-contract  and  right  of  private  property. 
They  include  not  only  the  right  to  make 
contracts  with  which  to  acquire  property, 
but  the  right  to  fix  the  price  of  its  use  while 
it  is  held,  and  the  further  right  to  fix  the 
price  if  it  is  to  be  sold.  To  deprive  any  per- 
-son  of  either  is  to  take  property,  since  there 
can  be  no  liberty  of  contract  and  true  pri- 
vate ownership  if  the  price  of  its  use  or  its 
-sale  is  fixed  by  law.  That  right  is  an  attri- 
bute of  ownership.  State  Freight  Tax  Case, 
16  Wall.  278,  top,  21  L.  ed,  162. 

But  it  may  be  said  that,  though  insur- 
ance is  a  contract  of  indemnity,  and  per- 
sonal, its  personal  character  has  not  been 
thought  to  preclude  the  many  regulatory 
measures  adopted  and  sustained  during  the 
j>a8t  hundred  years. 

This  is  most  freely  conceded.  But  it 
is  equally  true  that  the  failure  for  more 
than  one  hundred  years  to  attempt  to  fix 
the  rates  of  insurance  is  indnbitable  evi- 
dence of  the  general  pnblic  and  legislative 
conception  that  the  business  of  insurance 
did  not  belong  to  the  class  whose  rates 
could  be  fixed.  That  settled  usage  is  not 
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an  accident.  For  rate-making  is  no  new 
thing,  and  neither  is  insurance.  Its  use 
in  protecting  the  owner  of  property  against 
loss;  its  value  as  collateral  in  securing 
loans;  its  method  of  averages  and  distribut- 
ing the  risk  between  many  persons  widely 
separated,  and  all  contributing  small  pre- 
miums in  return  for  the  promise  of  a 
large  indemnity,  has  been  known  for  centu- 
ries. All  these  considerations  were  recently 
pressed  upon  the  court  in  an  eflTort  to  secure 
a  ruling  that  insurance  was  commerce.  In 
refusing  to  accede,  to  the  sufficiency  of  the 
argument,  the  court,  in  the  Deer  Lodge 
Case,  pointed  out  that  the  size  of  the  busi- 
ness of  insurance  did  not  change  the  in- 
herent nature  of  the  business  itself,  saying 
that  "the  uiunber  of  transactions  do  not 
give  the  business  any  other  character  than 
magnitude." 

The  character  of  insurance,  therefore,  as 
a  private  and  personal  contract  of  indem- 
nity, has,  not  been  changed  by  its  magnitude 
or  by  the  fact  that  more  policies  and  for 
greater  amounts  are  now  written  than  in 
the  centuries  during  which  no  effort  has 
ever  before  been  made  to  fix  their  rates.  It 
is,  however,  undoubtedly  true  that  during 
all  of  that  period  regulatory  statutes  were, 
from  time  to  time,  adopted  to  protect  the 
public  against  conditions  and  practices 
which  were  subject  to  regulation.  The  pub- 
lie  had  no  means  of  knowing  whether  these 
corporations  were  solvent  or  not,  and  stat- 
utes were  passed  to  require  a  publication 
of  the  financial  condition.  The  policies  were 
long  and  complicated,  with  exceptions  and 
qualifications  and  provisos.  They  were 
often  unread  by  the  policy  holder  and  some- 
times not  understood  when  read.  Statute^ 
were  accordingly  passed  providing  for  a 
standard  form  of  policy  in  order  to  protect 
the  assured  against  his  inexperience,  to  pre- 
vent hard  bargains,  and  to  avoid  vexatious 
litigations:  and  as  similar  evils  appear 
they  may  be  dealt  with  by  regulatory  or 
prohibitory  legislation  just  as  statutes  were 
passed,  and  can  still  be  passed  to  punish 
combinations,  pooling  arrangements,  and  all 
those  practices  which  amount  to  unfair  com- 
petition. 

But  these  and  those  referred  to  in  Mc- 
Carter  v.  Firemen's  Ins.  Co.  74  N.  J.  Eq. 
372,  29  L.R.A.(N.S.)  1194,  135  Am.  St. 
Rep.  708,  73  AtL  80,  414.  18  Ann.  Cas.  1048, 
furnish  instances  of  the  exercise  of  this 
power  to  regulate  which  can  be  exerted 
against  any  person,  trade,  or  business,  no 
matter  great  or  small.  This  power  to  regu- 
late is  BO  much  oftener  exerted  ^gainst  the 
large  business,  because  the  evils  are  then 
more  apparent,  that  the  size  of  the  business 
and  the  number  of  persons  interested  is 
sometimes   referred   to   as   indicating  that 
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tlie  business  is  affected  with  a  poblic  in- 
terest. But  there  is  no  such  limitation. 
For  the  power  to  regulate  is  the  essential 
power  of  government  which  can  be  exert«d 
against  the  wliole  body  of  the  public  or 
the  smallest  business.  And  if,  as  seems  to 
be  implied,  tlic  fact  that  a  business  may  be 
regulated  is  to  be  tlie  test  of  the  power  to 
fix  rates,  it  would  follow,  since  all  can  be 
regulated,  the  price  charged  by  all  can  be 
regulated.  Or  if  great  size  is  the  test,  if 
the  number  of  customers  is  the  test,  if  the 
scope  of  the  business  throughout  the  nation 
is  the  test,  if  the  contributions  of  the  many 
to  the  value  of  the  business  is  the  test, — 
or  if  it  takes  a  combination  of  all  to  meet 
the  condition, — ^then  every  business  with 
great  capital  and  many  customers  distrib- 
uted throughout  the  country,  and  making  a 
large  business  possible,  must  be  treated  as 
affected  with  a  public  interest,  and  tlie  price 
of  the  goods  on  its  shelves  can  be  fixed  by 
law.  Then  could  the  price  of  newspapers, 
magazines,  and  the  like  be  fixed,  because 
certainly  nothing  is  more  affected  with  a 
public  interest,  nothing  is  so  dependent  on 
the  public,  nothing  reaches  so  many  per- 
sons, and  so  profoundly  affects  public 
thought  and  public  business.  Such  a  busi- 
ness is,  indeed,  affected  with  a  public  in- 
terest,— ^justifying  regulation  (Lewis  Pub. 
Co.  V.  Morgan,  229  U.  S.  288,  57  L.  ed. 
1190,  33  Sup.  Ct.  Rep.  867),  but  not  the 
fixing  of  the  price  of  the  paper  or  periodi- 
cal or  the  rates  of  advertising.  For  great 
and  pervasive  as  is  the  power  to  regulate, 
it  cannot  override  the  constitutional  princi- 
ple that  private  property  cannot  be  taken 
for  private  purposes.  Mipsouri  P.  R.  Co. 
V.  Nebraska,  164  U.  S.  403,  41  L.  ed.  489, 
37  Sup.  Ct.  Rep.  130.  Tliat  limitation  on 
the  power  of  government  over  the  individnal 
and  his  property  cannot  be  avoided  by  call- 
ing an  unlawful  taking  a  reasonable  regu- 
lation. Indeed,  the  protection  of  property 
is  an  incident  of  the  more  fundamental  and 
important  right  of  liberty  guaranteed  by 
the  Constitution,  and  which  entitled  the 
citizen  freely  to  engage  in  any  honest  call- 
ing, and  to  make  contracts  as  buyer  or  sell- 
er, as  employer  or  employee,  in  order  to 
support  himself  and  family. 

It  said,  however,  that  the  validity  of 
rate  statutes  has  often  been  recognized, 
notably  in  the  Munn  Case  (94  U.  S.  126,  24 
L.  ed.  84),  where  a  statute  waa  sustained 
which  regulated  the  price  to  be  charged  for 
storing  grain  in  elevators. 

The  Munn  Case  is  a  landmark  in  the  law. 
It  is  accepted  as  an  authoritative  and  ac- 
curate statement  of  the  principle  on  which 
the  right  to  fix  rates  is  based.  But  the 
statute  there  under  review  did  not  under- 
take to  fix  the  price  of  a  personal  contract, ' 
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but  to  fix  the  price  for  the  use  of  prop- 
erty, once  private,  but  then  public.  The 
reasoning  of  the  court  clearly  shows  that 
in  order  to  regulate  rates,  two  things  must 
concur — (1)  the  business  must  be  affected 
with  a  public  interest;  and  (2)  the  prop- 
erty employed  in  such  business  must  be  de- 
voted to  a  public  use.  The  basic  principle 
of  the  decision  was  the  oft-quoted  saying  of 
Ix)rd  Hale  that  "when  private  property  is 
'affected  with  a  public  interest,  it  ceases  to 
be  juris  privati  only.' "  The  decision  in  the 
Munn  Case  was  but  an  application  of  that 
terse  statement,  and  was  applied  in  a  case 
where  the  elevators  had  been  devoted  to  a 
public  use.  This  will  distinctly  appear  from 
the  statement  by  the  court  of  the  question 
involved  and  decided.  For  after  reviewing 
and  applying  Lord  Ilale's  pithy  saying,  and 
reviewing  tlie  other  authorities,  the  court 
said   (italics  ours)  : 

"Enough  has  already  been  said  to  show 
that  when  private  property  ig  devoted  to  a 
public  uae  it  is  subject  to  public  regulation; 
It  remain*  only  to  ascertain  whether  the 
irarehouses  of  these  plaintiffs  in  error  and 
the  busines's  which  is  carried  on  there  come 
within    the    operation    of    this    principle." 

Not  only  does  the  Munn  Caae  show  that 
the  right  to  fix  prices  depends  on  the  con- 
currence of  public  interest  and  the  employ- 
ment of  property  devoted  to  a  public  use, 
but,  with  the  exception  of  the  Louisiana 
Bread  Case,  Guillotte  v.  New  Orleans,  12 
La.  Ann.  432,  it  is  believed  that  every 
American  rate  statute  since  the  require- 
ment that  property  should  not  be  taken 
without  due  process  of  law  related  to  a 
business  which  was  public  in  its  character 
and  employed  visible  and  tangible  property 
which  had  been  devoted  to  a  public  use. 

The  list  of  rate-regulated  occupations  is 
not  too  long  to  be  here  given.  It  includes 
canals,  waterways,  and  booms;  bridges  and 
ferries;  wharves,  docks,  elevators,  and  stock- 
yards; telegraph,  telephone,  electric,  gas, 
and  oil  lines;  turnpikes,  railroads,  and  the 
various  forms  of  common  carriers,  includ- 
ing express  and  cabs.  To  this  should  be 
added  tlie  case  of  the  innkeeper  (as  to 
which  no  American  case  has  been  found 
where  the  constitutional  question  as  to  the 
right  to  fi.x  his  rates  has  been  considered), 
the  confessedly  close  case  of  the  irrigation 
ditches  for  distributing  water  (193  U.  S. 
379) ,  and  the  toll  mill  acts.  This,  of  course, 
does  not  include  the  case  of  condemnation 
for  governmental  purposes  or  for  roads  and 
ways  where  no  question  of  rates  is  involved. 
There  may  be  other  instances  .not  found,  but 
it  is  believed  that  the  foregoing  numeration 
exhausta  the  list  of  what  has  heretofore 
been  treated  aa  a  public  business  justifying 
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the  exercise  of  the  price-fixing  power 
against  persons  or  corporation?. 

It  is  to  be  noted  that  in  each  instance  the 
power  to  regulate  rates  is  exercised  against 
a  business  which  in  every  case  used  tangi- 
ble property  devoted  to  a  public  use.  Some 
of  them  had  a  monopoly  (Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  334,  28 
L.  ed.  176,  4  Sup.  Ct.  Rep.  48).  Some  of 
them  had  franchises.  Most  of  them  used 
public  ways  or  employed  property  which 
they  had  acquired  by  virtue  of  the  power 
of  eminent  domain.  They  were  therefore 
subject  to  the  correlative  obligation  to  have 
the  use,  of  what  had  been  tlius  taken  by 
law  fixed  by  law.  And  as  further  point- 
ing out  the  characteristics  of  the  public 
use  justifying  the  fixing  of  prices,  it  will 
be  noted  that,  with  the  exception  of  toll 
mills  (which,  however,  to  employ  property 
devoted  to  a  public  use),  they  all  have  di- 
rect relation  to  the  business  or  facilities  of 
transportation  or  distribution, — to  trans- 
portation by  carriers  of  passengers,  goods, 
or  intelligence  by  vehicle  or  wire;  to  dis- 
tribution of  water,  gas,  or  electricity 
through  ditch,  pipe,  or  wire;  to  wharfage, 
storage,  or  accommodation  of  property  be- 
fore the  journey  begins,  when  it  ends,  or 
along  the  way. 

\\  hen  thus  enumerated,  they  appear  to 
be  grouped  around  the  common  carrier  as 
the  typical  public  business,  and  all  employ- 
ing in  some  way.  property  devoted  to  a  pub- 
lic use. 

It  will  be  seen,  too,  that  the  size  of  the 
business  is  unimportant,  for  the  fares  of  a 
cabman,  employing  a  broken-down  horse  and 
a  dilapidated  vehicle,  can  be  fixed  by  law 
as  well  as  the  rates  of  a  railroad  with  mil- 
lions of  capital  and  thousands  of  cars  trans- 
porting persons  and  property  across  the 
continent. 

The  fact  that  rate  statutes,  enacted  and 
sustained  since  the  adoption  of  constitu- 
tional government  in  this  country,  all  had 
some  reference  to  transportation  or  distri- 
bution, is  a  practical  illustration  of  the  ac- 
oepted  meaning  of  "public  use"  when  that 
phrase  was  first  employed  in  American  Con- 
stitutions, and  when  turnpikes  and  carriers, 
wharfingers  and  ferrymen,  had  rates,  tolls, 
and  fares  fixed  by  law.  No  change  was 
made  in  the  meaning  of  the  words  or  in  the 
principle  involved  when  it  opened  to  take 
in  new  forms  and  facilities  of  transporta- 
tion, whether  by  vehicle,  pipe,  or  wire,  and 
new  forms  of  storage,  whether  on  tlie  wliarf 
«r  in  the  grain  elevator. 

But  it  is  said  that  business  is  the  funda- 
mental thing,  with  the  property  but  an 
instrument,  and  that  there  is  no  basis  for 
the  distinction  between  a  public  interest 
and  a  public  use.  But  there  is  a  distinc- 
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tion  between  a  public  interest — ^justifying 
regulation — and  a  public  use — justifying 
price  fixing.  "Public  interest  and  public 
use  are  not  synonymous."  Re  Niagara  Falls 
&  W.  R.  Co.  108  N.  y.  385,  15  N.  E.  429. 
And  since  the  case  here  involves  the  valid- 
ity of  a  Kansas  statute,  it  is  well  to  note 
that  the  supreme  court  of  that  state  in 
Howard  Mills  Co.  v.  Schwartz  Lumber  &, 
Coal  Co.  7  Kan.  599,  18  L.R.A.(N.S.)  350, 
95  Pac  559,  recognizes  that  there  is  a  dif- 
ference, and  adjudges  accordingly.  It  tliere 
cited  numerous  decisions  from  other  states, 
and  in  defining  a  public  use  made  the  fol- 
lowing quotation  from  the  opinion  of  the 
supreme  court  of  Maine: 

"  'Property  is  devoted  to  a  public  use 
when,  and  only  when,  ...  all  the  pub- 
lis  has  a  right  to  demand  and  share  in' 
[it]  ...  In  a  broad  sense  it  is  the  right 
in  the  public  to  an  actual  use,  and  not  to 
an  incidental  benefit." 

The  effect  of  the  difference  between  pub- 
lic use  and  public  interest  appears  from  the 
application;  for  the  supreme  court  of  ICan- 
sas,  on  the  authority  of  this  and  numerous 
other  cases,  held  that  a  steam  flour  mill 
was  not  such  a  public  use  as  would  au- 
thorize its  owners  to  exercise  the  power  of 
eminent  domain,  though  it  was  a  useful  and 
important  business  instrumentality  which 
contributed  to  the  growth  and  development 
of  the  locality  where  the  [mills]  are  situ- 
ated. This  may  also  be  said,  however,  of 
every  legitimate  business.  To  a  limited  ex- 
tent every  honest  industry  adds  to  tiie  gen- 
eral sum  of  prosperity  and  promotes  the 
public  welfare. 

Nothing  more  can  be  said  of  insurance — 
nor  can  the  power  to  take  the  private  prop- 
erty of  insurers  by  fixing  rates  be  enlarged 
by  a  legislative  declaration  that  the  busi- 
ness is  affected  with  a  broad  and  definite, 
public  interest.  For  since  the  contract  of 
insurance  is  private  and  personal,  it  is  al- 
most a  contradiction  in  terms  to  say  that 
the  private  contract  is  public,  or  that  a 
business  which  consists  in  making  such  pri- 
vate contracts  is  public  in  the  constitu- 
tional sense.  The  fundamental  idea  of  a 
public  business,  as  well  declared  by  the  su- 
preme court  of  Kansas  (77  Kan.  608),  is 
that  "all  of  the  public  have  a  right  to  de- 
mand and  share  in  it."  That  means  that 
each  member  of  the  public,  on  demand  and 
upon  equal  terms,  without  written  contract, 
without  haggling  as  to  terms,  may  demand 
the  public  service,  and  secure  the  use  of  the 
facility  devoted  to  public  use.  If  the  com- 
pany can  make  distinctions  and  serve  one 
and  refuse  to  serve  another,  the  business  ex 
vi  termini  is  not  public.  Tlie  common  car- 
rier has  no  right  to  refuse  to  haul  a  pas- 
senger  even   if   he   has   been   convicted   of 
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arson.  But  if  an  insurance  company  is  in- 
deed public,  it  is  bound  to  insure  the  prop- 
erty of  the  man  who  is  suspected  of  having 
set  fire  to  his  own  house,  or  whose  state- 
ments of  value  it  is  unwilling  to  take.  This 
is  manifestly  inconsistent  with  the  contract 
of  insurance,  which  requires  the  utmost 
good  faith,  not  only  in  making  truthful  an- 
swers to  questions  asked,  but  in  not  con- 
cealing anything  material  to  the  risk.  If 
the  company  has  the  discretion  to  insure  or 
the  right  to  refuse  to  insure,  then,  by  the 
very  definition  of  the  terms,  it  is  not  a  pub- 
lic business.  If,  on  the  other  hand,  the 
company  is  obliged  to  insure  bad  risks  or 
the  property  of  men  of  bad  character,  of 
doubtful  veracity,  or  known  to  be  careless 
in  their  handling  of  property,  the  law  would 
be  an  arbitrary  exertion  of  power  in  com- 
pelling men  to  enter  into  contract  with  per- 
sons with  whom  they  did  not  choose  to  deal 
where  confidence  is  the  very  foundation  of 
a  contract  of  indemnity.  Indeed,  it  seems 
to  be  conceded  that  a  person  owning  prop- 
erty is  not  entitled  to  demand  insurance 
as  a  matter  of  right.  If  not,  the  business 
is  not  public,  and  not  within  the  provision 
of  the  Constitution  which  only  authorizes 
the  taking  of  property  for  public  purposes 
— whether  the  taking  be  of  the  fee,  for  a 
lump  sum  assessed  in  condemnation  pro- 
ceedings, or  whether  the  use  be  taken  by 
rate  regulation,  which  is  but  another  meth- 
od of  exercising  the  same  power. 

The  suggestion  that  the  public  interest  is 
found  in  the  characteristics  of  the  business 
of  insurance  justifies  a  brief  examination  of 
those  characteristics  and  a  statement  of  the 
results  that  logically  must  follow  from  such 
a  test.  For  if  the  power  is  to  develop  out 
of  the  characteristics,  it  must  necessarily 
follow  that  other  occupations,  having  simi- 
•lar  characteristics,  must  be  subject  to  the 
same  rate  regulating  power. 

The  elements  which  are  said  to  show  that 
insurance  is  affected  with  a  public  interest 
do  not  arise  out  of  the  size  of  any  one  com- 
pany, but  out  of  the  volume  of  the  aggre- 
gate business  of  all  the  companies  doing 
business  within  the  state  and  beyond  its 
borders.  If  that  test  be  applied,  and  if  the 
sum  of  the  units  is  to  determine  whether 
or  not  a  business  is  affected  with  a  public 
interest  (which  is  said  to  be  the  equivalent 
of  a  public  use),  then  if  the  principle  of 
the  decision  be  applied  to  the  business  of 
forming,  all  can  see  to  what  end  it  leads. 
In  view  of  the  amount  of  property  employed 
and  the  aggregate  number  of  persona  en- 
gaged in  agriculture,  and  the  public's  ab- 
solute dependence  upon  that  pursuit,  it 
would  follow  that,  farming  t>eing  affected 
with  a  broad  and  definite  public  interest, 
the  price  of  wheat  and  corn;  cotton  and 
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wools;  beef,  pork,  mutton,  and  poultry; 
fruit  and  vegetables,— could  be  fixed.  Or 
if  we  take  the  aggregate  of  those  who  la- 
bor, and  consider  the  public's  absolute  de- 
pendence upon  labor,  it  would  inevitably 
follow  that  it,  too,  was  affected  with  a 
broad  and  definite  public  interest,  and  that 
wages  in  the  United  States  of  America  in 
this  20th  century  could  be  fixed  by  law, 
just  as  in  England  between  the  14th  and 
18th  centuries.  And  inasmuch  as  the  prices 
of  agricultural  products  are  dependent  on 
the  price  of  land  and  labor,  and  as  the 
price  of  labor  is  closely  related  to  the  cost 
of  rent  and  food  and  clothes  end  the  com- 
forts of  life,  there  would  be  the  power  to 
take  the  further  step  and  regulate  the  cost 
of  everything  which  enters  into  the  cost 
of  living.  Of  course,  it  goes  without  say- 
ing that  if  the  rates  for  fire  insurance  can 
be  fixed,  then  the  rates  for  life  and  marine 
insurance  can  be  fixed.  By  a  parity  of  rea- 
soning, the  rates  of  accident,  guaranty,  and 
fidelity  insurance  could  also  be  regulated. 
There  seems  no  escape  from  the  conclusion 
that  the  asserted  power  to  fix  the  price  to 
be  paid  by  one  private  person  to  another 
private  person  or  private  corporation  for 
i  a  private  oontraet  of  indemnity,  or  for  his 
product,  or  his  labor,  or  for  his  private  eon- 
tracts  of  any  sort,  will  become  the  center 
of  a  circle  of  price-making  legislation  that, 
in  its  application,  will  destroy  the  right  of 
private  property,  and  break  down  the  bar- 
riers which  the  Constitution  has  thrown 
around  the  citizen  to  protect  him  in  his 
right  of  property, — which  includes  his  right 
of  contract  to  make  property, — his  right 
to  fix  the  price  at  which  his  property  shall 
be  used  by  another.  By  virtue  of  the  liber- 
ty which  is  guaranteed  by  the  Constitution, 
he  also  has  the  right  to  name  the  wage  for 
his  labor  and  to  fix  the  terms  of  contracts 
of  indemnity, — whether  they  be  contracts  of 
indorsement  or  suretyship,  or  contracts  of 
indemnity  against  loss  by  fire,  flood,  or  ac- 
cident. 

In  view  of  what  Judge  Gooley  calls  the 
general  supposition  that  "the  right  to  fix 
prices  was  inconsistent  with  constitutional 
liberty,"  it  is  not  surprising  that  little  is 
to  be  found  in  the  books  relating  to  a  stat- 
ute like  this.  It  is,  however,  somewhat 
curious  that  among  the  few  expressions  to 
be  found  on  the  subject  is  the  intimation 
by  Lord  Ellenborough  in  Allnutt  v.  Inglis, 
12  East,  535,  that  insurance  rates  were  not 
on  the  same  basis  as  a  public  business  us- 
ing property  devoted  to  a  public  use.  For 
in  answering  the  argument  that  if  the  rates 
of  a  public  wharf  could  be  fixed,  insurance 
rates  could  also  be  fixed,  he  clearly  inti- 
mates that  this  could  not  be  done,  since 
the  wharf  was  a  monopoly,  and  "the  bosi- 
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Hess  of  insurance  and  of  counting-houses 
may  be  carried  on  elsewhere." 

In  the  following  cases  the  statutes  fixing 
prices  have  been  held  to  be  void :  Ex  parte 
Dickey,  144  Cal.  234,  66  L.R.A.  928,  103 
Am.  St.  Rep.  82,  77  Pac.  924,  1  Ann.  Cas. 
428,  fixing  the  price  to  be  charged  by  an 
employment  bureau;  Ex  parte  Quarg,  149 
Cal.  79,  5  L.R.A.(N.S.)  183,  117  Am.  St. 
Rep.  115,  84  Pac.  760,  9  Ann.  Cas.  747; 
People  V.  Steele,  231  111.  340,  14  L.R.A. 
(N.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
236,  prohibiting  the  sale  of  theater  tickets 
at  a  price  higher  than  that  charged  by  the 
theater ;  State  v.  Fire  Creek  Coal  &  Coke 
Co.  33  W.  Va.  188,  6  L.R.A.  359,  25  Am. 
St.  Rep:  891,  10  S.  E.  288,  limiting  the 
profits  on  sales  to  employees.  See  also  State 
y.  McCooI,  83  Kan.  430,  hot..  Ill  Pac.  477, 
where,  in  sustaining  a  statute  regulating 
the  weight  of  bread,  the  court  called  atten- 
tion to  the  fact  that  the  statute  did  not 
attempt  to  fix  the  price.  To  these  could 
be  added  a  multitude  of  decisions  showing 
that  the  power  to  regulate  is  limited  by  the 
constitutional  prohibition  against  the  tak- 
ing of  private  property.  Guillotte  v.  New 
Orleans,  12  La.  Ann.  432,  is  the  only  Amer- 
ican case  found  which  sustains  the  right 
to  fijf  prices  for  other  than  a  commodity 
or  service  furnished  by  a  public  utility 
company  of  the  kind  already  pointed  out. 
In  that  case  the  court  said  that  the  city 
could  fix  the  price  of  bread,  and  that  if  the 
baker  did  not  desire  to  do  business  within 
the  limits  of  such  city,  he  could  go  else- 
where. That  reasoning  would  support  any 
statute,  for  every  citizen  at  least  has  the 
right  to  go  out  of  business.  But  it  has 
been  repeatedly  held  by  this  court  that  such 
an  answer  cannot  sustain  an  invalid  statute, 
the  Constitution  being  intended  to  secure 
the  citizen  against  being  driven  out  of  busi- 
ness by  an  unconstitutional  statute  or  reg- 
ulation. 

There  is,  in  the  opinion,  an  allusion  to 
usury  laws  as  instances  of  fixing  rates  for 
other  than  public  service  corporations.  We 
do  not  understand  that  the  opinion  is  found- 
ed on  that  proposition,  for  even  the  usury 
laws  do  not  fix  a  flat  rate,  hut  only  a  maxi- 
mum rate,  and  do  not  require  leaders  to 
make  loans  to  all  borrowers,  similarly  sit- 
uated, at  the  same  rate  of  interest.  More- 
over, interest  laws  were  in  their  inception 
not  a  restriction  upon  the  right  of  contract, 
but  an  enlargement,  permitting  what  there- 
tofore had  been  regarded  both  as  an  ecclesi- 
astical and  civil  offense.  This  fact  may 
have  been  coupled  with  the  idea  that  as  the 
aevereign  had  the  prerogative  to  coin  money 
L.R.A,]915C. 


and  make  legal  tender  for  all  claims,  he 
could  fix  the  price  that  should  be  charged 
for  the  use  of  that  money. 

At  any  rate,  interest  laws  had  been  long 
recognized  before  the  Cwastitution,  and  havo 
been  prevalent  ever  since.  They  therefore 
fall  within  the  rule  that  contemporary  prac- 
tice, if  subsequently  continued  and  univers- 
ally acquiesced  in,  amounts  to  an  interpre- 
tation of  the  Constitution.  But  the  same 
character  of  long-continued  acquiescence  and 
settled  usage  that  sustains  a  usury  law  al- 
so sustains  the  right  of  the '  contracting 
parties  to  agree  upon  the  charge  for  in- 
surance. For  centuries  before  the  Consti- 
tution, and  continuously  ever  since,  they 
have  themselves  fixed  this  charge,  and  this 
makes  most  strongly  in  favor  of  their  right 
to  continue  to  agree  upon  the  price  ot  a 
private  contract  of  indemnity  against  loss 
by  fire. 

The  act  now  under  review  not  only  takes 
property  without  due  process  of  law,  but 
it  unequally  and  arbitrarily  selects  those 
from  which  such  property  shall  be  taken 
by  price  fixing.  Although  including  all 
other  fire  insurance  companies,  it  excepts 
certain  mutual  insurance  companies.  Per- 
tons  engaged  in  doing  an  insurance  busi- 
ness are  not  within  its  terms.  In  Kansas, 
the  right  to  do  a  fire  insurance  business  is 
not  limited  to  corporations,  but  may  be 
conducted  by  persons,  individuals,  partners, 
companies,  and  associations,  whether  incor- 
porated or  not.  Gen.  Stat.  (Kan.)  (1909) 
§§  4086,  4091,  4122.  And  if  it  could  be 
true  that  the  legislature  could  fix  the  price 
of  insurance,  it  would  seem  to  be  doubly 
necessary  that  all  doing  an  insurance  busi- 
ness should  be  treated  alike.  There  is  no 
difference  in  principle  and  none  by  statute 
in  the  character  of  the  contract,  whether 
it  is  made  by  one  man,  or  the  Lloyds,  or 
a  corporation.  There  is  no  difference  in  the 
character  of  the  contract  made  by  a  stock 
company  and  a  mutual  company.  In  each 
instance  the  contract  is  one  of  indemnity 
against  loss  or  a  fixed  premium.  If  the 
policy  holder  is  a  stockholder  in  an  ordi- 
nary corporation,  he  may  get  back  some  of 
his  premium  by  way  of  dividends;  if  he  is 
a  member  of  a  mutual  company,  he  pays  his 
premium  and  gets  back  his  share  of  the 
earnings.  But  to  say  that  the  state  may 
fix  the  price  to  be  charged  for  insurance 
by  a  stock  company,  and  that  it  will  not  fix 
the  price  to  be  charged  by  mutual  compa- 
nies or  by  the  Lloyds,  who  do  an  enormous 
business  of  exactly  the  same  nature,  on 
exactly  the  same  sort  of  property,  and  on 
exactly  the  same  terms,  is  to  make  a  dis- 
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crimination  which  amounts  to  a  denial  of 
the  equal  protection  of  the  law. 

Mr.  Chief  Justice  White  and  Mr.  Jastice 
Van  Devanter  concur  in  this  dissent. 

Mr.  Justice  Lnrton  was  not  present  when 
this  case  was  argued,  and  took  no  part  in 
its  decision. 


KENTUCKY  COURT  OF  APPEAIjS. 

R.  H.  EDELEN,  Appt., 

V. 

DORA  MERMAN,  by  Next  Friend. 
(1C2  Ky.  500,  172  S.  W.  930.) 

Evidence  —  of  customary  rate  of  wages 
—  dispute  as  to  contract  rate. 
In  case  of  a  conflict  between  the  parties 

as  to  the  wages  to  be  paid  under  a  contract 


for  domestic  service,  evidence  of  the  cus- 
tomary rate  for  such  service  is  admisdibU 
to  aid  the  jury  in  determining  what  the 
rate  fixed  actually  was. 

(February  3,  1915.) 

APPEAL/  by  defendant  from  judgment  of 
Common  Pleas  Branch,  Fourth  Di- 
vision, of  the  Circuit  Court  for  Jefferson 
County,  in  plaintiiT's  favor  in  an  action 
brought  to  recover  a  balance  alleged  to  be 
due  under  the  terms  of  a  parol  contract 
for  domestic  services  rendered  by  plain- 
tiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

The  authorities  relied  upon  by  Messrs. 
Sheild,  Campbell,  &  McAtee,  for  appel- 
lant, are  as  follows: 

Anderson  v.  Arpin  Hardwood  Lumber  0-. 
131  Wis.  34,  110  N.  W.  788;  Cox  v.  Polfr, 
139  Mo.  App.  264,  123  S.  W.  102;  Leasufi 
V.  Boie,  142  Iowa,  284,  120  N.  \V.  043  j 
Richardson  v.  McGoldrick,  43  Mich.  476,  5 


jfote.  —  BvUlenee  of  value  of  services 
or  of  eimtotnary  compensation,  on 
question  as  to  amount  agreed  upon. 

I.  Introductory,  1208. 
II.  Evidence  of  custom,  1209. 

III.  Evidence  of  value. 

a.  In  general. 

1.  The  general  rule,  1213. 

2.  Contrary  doctrine,  1217. 

b.  Evidence    that    a     certain     price 

meant  profit  or  loss,  1217. 

c.  Evidence    as    to    cost    or    expense, 

1218. 

d.  Employee's    value    to    other    em- 

ployers, 1219, 

IV.  Miscellaneous,  1219. 

1.  Introductory. 

The  parties  agree  that  there  is  a  eon- 
tract  for  services  fixing  the  compensation, 
but  they  differ  as  to  what  tliat  compensa- 
tion is,  the  employee  claiming  it  is  a  cer- 
tain amount,  the  employer  that  it  is  a 
certain  less  amount;  may  either  or  both 
of  them  show  the  customary  compensation 
for  similar  services,  or  the  value  of  such 
or  similar  services,  not  as  responsive  to  the 
issue,  but  as  bearing  upon  the  probabilities 
of  the  evidence  given  on  the  one  side  or 
the  other?  By  the  weight  of  authority, 
evidence  of  value  is  admissible  under  such 
circumstances,  but  the  tendency  seems  to 
be  to  exclude  evidence  of  custom. 

Of  course,  those  cases  where  the  evidence 
was  admitted  simply  as  relevant  to  a  pos- 
sible recovery  on  a  quantum  mcrtiit  are  of 
no  value  on  the  question,  but  cases  where 
the  evidence  was  admitted  not  only  as  rele- 
vant to  a  possible  recovery  on  a  qaantum 
meruit,  but  also  as  bearing  on  the  proba- 
bility of  the  various  compensations  alleged 
by  the  two  parties,  are  included  in  this 
note.  Cases  are  excluded  where  the  evi- 
L.R.A.191.'JC. 


deuce  offered  related  to  the  rate  of  compen- 

'  sation  paid  the  employee  under  a  former 

employment  by  the  same  employer,  or  by 

an  employer  whose  business  had   been   ac- 

.  quired  by  the  defendant. 

Tills  note  does  not  include  cases  of  re- 
forming contracts  on  account  of  a  mistake, 
wherein  evidence  of  customary  price  was 
offered  to  show  that  a  mistake  was  made 
in  the  written  contract.  See  Mercer  v. 
Hickman-Ebbert  Co.  32  Ky.  L.  Rep.  230, 
105  S.  W.  441. 

It  has  been  suggested  in  at  least  one  case 
that  if  any  evidence  is  admissible  upon  ihe 
question  of  value,  it  should  relate  to  the 
value  contemplated  at  the  time  of  the  con- 
tract, and  not  to  the  value  of  the  services 
actually  rendered.  Thus,  in  Shakespeare  v. 
Baughman,  113  Mich.  551,  71  N.  W.  874, 
where  a  lawyer  declared  upon  an  express 
contract  to  pay  him  a  certain  sum  to  ob- 
I  tain  the  appointment  of  a  guardian  for  an 
incompetent,  it  was  held  that  there  was  no 
I  error  in  excluding  evidence  to  show  that 
■  the  plaintiff  was  a  lawyer  of  limited  prac- 
tice and  experience,  and  thftt  the  labor  per- 
formed was  light  in  comparison  to  the  al- 
leged contract  price.  The  court  apparently 
considered  that  if  the  evidence  was  admissi- 
ble at  all  it  would  not  be  to  show  the  value 
of  the  services  rendered,  but  the  value  of 
the  services  contemplated  by  the  contract. 

Allegation  that  the  services  are  worth  the 
agreed  price. 

While  it  is  not  intended  in  this  note  to 
'  include  cases  where  evidence  of  custom  or 
I  value  is  admitted  as  relevant  to  a  recovery 
'  on  quantum  meruit,  it  may  be  noticed  that 
such  evidence  has  been  held  admissible 
where  the  complaint,  besides  setting  up  a 
I  contract  for  services  at  a  fixed  price,  al- 
I  leges  that  the  services  were  worth  such 
!  priee.     Sturgis  v.  Hendricks,  51  X.  Y.  63a 
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N.  W.  672;  9  Cyc.  788,  and  3  Enc.  Ev.  619, 
and  cases  cited  in  the  opinion. 

Messrs.  E.  C.  Wnrtele  and  Samuel  J. 
lievy  for  appellee. 

Tarner,  J.,  delivered  the  opinion  of  the 
court: 

Dora  Herman,  by  her  next  friend,  A.  Her- 
man, instituted  this  action  against  appel- 
lant for  a  balance  claimed  under  the  terms 
of  an  express  parol  contract  for  domestic 
Bcrvices  rendered  by  her  in  appellant's 
home  for  forty-nine  weeks  at  the  contract 
prite  of  $10  per  week. 

Appellant  answered,  not  denying  the  ren- 
dition of  the  services,  but  claiming  they 
were  rendered  under  another  and  different 
contract,  by  the  terms  of  which  he  was  to 
pay  appellee  $8  per  month  and  her  board 
and  lodging  for  such  services,  and  that 
same  had  been  fully  paid. 

Appellee  is  a  German  ^rl  who,  at  the 
time  of  the  contract,  had  been  in  this  coun- 


try only  a  short  time,  was  only  sixteen 
years  of  age,  and  spoke  very  little  English. 
Her  father  came  to  this  country  with  her 
from  Germany,  and  he  likewise  spoke  Eng- 
lish very  indifferently.  The  father  claimed 
to  be  a  distiller,  and,  bearing  that  appel- 
lant was  the  owner  or  the  manager  of  two 
distilleries,  sought  him  upon  several  occa- 
sions with  a  view  of  procuring  employment 
for  himself.  Upon  one  of  these  occasions 
it  developed  that  he  had  this  daughter, 
for  whom  he  desired  to  procure  employ- 
ment as  a  domestic  in  a  home  where  she 
would  be  protected  from  the  temptations 
of  the  city. 

It  is  the  theory  of  the  plaintiff  that,  at 
the  time  of  the  employinent  of  the  daughter 
by  appellant,  be  also  agreed  that  he  would 
at  some  future  time  give  her  father  em- 
ployment as  a  distiller  at  $75  per  month, 
and  that,  when  such  employment  of  the 
father  should  begin,  the  daughter's  wages 
should  be  reduced  to  $6  per  week;  but  that, 


(customary   price) ;    Cornish    v.   Graff,    30 
Hon,  160  (value  of  the  services). 

In  Edward  v.  Enterprise  Bank,  87  S.  C. 
84,  68  S.  E.  961,  architects  suing  for  their 
fees  set  up  a  special  contract  and  alleged 
that  their  services  were  reasonably  worth 
the  sum  specified  therein,  and  the  answer 
denied  that  there  was  any  special  sum 
agreed  upon  and  allied  that  the  plaintiffs 
promised  to  make  the  price  satisfactory  to 
the  defendant,  but  that  they  did  their 
work  in  a  careless  and  dilatory  manner, 
etc.  It  was  held  that  it  was  competent  for 
the  plaintiffs  to  introduce  evidence  as  to 
what  their  services  were  reasonably  worth 
under  the  pleadings  and  the  alleo:ation  of 
value,  and  also  under  the  general  rule  as 
to  probabilities,  infra.  III.  a,  1  (citing 
Tarrant  v.  Gittelson,  infra.  III.  a,  1),  and 
that  the  evidence  was  also  admissible  on 
account  of  Uie  contention  of  the  defendant 
that  under  the  contract  the  price  for  the 
services  was  to  be  made  satisfactory  to  it. 

J/.  Evidence  of  euatom. 

The  cases  on  evidence  of  custom  are  per- 
plexing. It  will  be  seen  in  subdivision  III. 
a,  1,  infra,  that  evidence  of  value  is  gen- 
erally considered  admissible.  In  the  few 
cases  on  evidence  of  custom  the  tendency 
seems  to  be  to  the  contrary,  but  most  of 
these  cases  do  not  discuss  the  subject  of 
this  note,  and  they  are  probably  too  few 
in  number  to  afford  any  comprehensive  view 
of  the  question.  Further,  most  of  the  cases 
excluding  evidence  of  custom  relate  not 
directly  to  the  contract  price,  but  to  some 
custom  bearing  upon  it  indirectly.  It  is 
also  often  a  matter  of  doubt,  when  a  court 
in  admitting  the  evidence  refers  to  evidence 
of  custom  or  of  customary  compensation, 
whether  it  means  anything  more  than  the 
market  value  of  the  services,  and  probably 
this  is  all  that  is  meant  in  Edelen  v.  Heb- 
L.R.A.1915C. 


MAX,  Evidence  that  a  broker's  customary 
commission  in  a  locality  is  a  certain  per 
cent  may  very  well  refer  to  a  custom  which 
would  be  controlling  in  the  absence  of  a 
fixed  compensation,  but  evidence  as  to  what 
it  was  customary  to  pay  for  hauling  is 
not  far  from  evidence  of  the  market  value 
of  hauling.  Under  these  circumstances  the 
meaning  of  the  cases  is  not  to  be  extended 
beyond  the  circumstances  involved. 

As  above  intimated,  the  courts  which 
exclude  evidence  of  custom  do  not  in  general 
discuss  the  relation  between  evidence  of  the 
value  of  services  and  evidence  of  the  cus- 
tom as  to  the  compensation  for  services; 
but  in  Peyser  v.  Western  Dry  Goods  Co. 
53  Wash.  633,  102  Pac.  750,  the  court  in  ex- 
cluding evidence  of  custom,  said;  "This 
court  has  uniformly  distinguished  between 
cases  where  the  terms  of  the  contract  have 
been  agreed  upon  and  those  where  the 
terms  of  the  contract  have  not  been  agreed 
upon.  It  has  also  distinguished,  in  cases 
where  the  terms  have  been  agreed  upon, 
between  custom  as  evidence  of  value  and 
other  evidence  tending  to  show  the  value 
of  the  subject-matter  of  the  contract.  Stat- 
ed in  another  form,  it  has  held  that,  when 
there  is  a  contract,  but  a  dispute  as  to 
the  contract  price,  evidence  of  the  value 
of  the  subject-matter  of  the  controversy  is 
admissible  as  a  circumstance  tending  to 
prove  or  disprove  the  matter  in  dispute, 
whilst  evidence  of  custom  cannot  be  ad- 
mitted for  such  purpose.  It  is  conceded  in 
this  case  that  the  commission  was  agreed 
upon,  but  there  is  a  controversy  as  to  what 
the  agreement  was.  The  writer  is  not  con- 
vinced of  the  soundness  of  this  distinction. 
If  it  were  an  original  question  in  this 
court,  he  would  be  inclined  to  regard  proof 
of  a  general  custom  as  a  circumstance  tend- 
ing to  corroborate  the  appellant's  version 
of  the  contract.  However,  being  largely 
a  rule  of  procedure,  we  will  adhere  to  the 
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as  the  father  was  never  given  such  employ- 
jnent  under  the  terms  of  the  contract,  the 
daughter  was  entitled  to  $10  per  week  for 
the  whole  term  of  service. 

It  is  the  theory  of  the  defendant  that 
the  father  approached  him,  told  him  he 
was  anxious  to  get  his  daughter  in  a  home 
where  she  might  be  protected,  and  that 
appellant  told  him  to  bring  the  daughter  to 
his  home  and  he  would  let  his  housekeeper 
aee  whether  or  not  she  could  employ  her; 
that  the  father  and  daughter  did  come  to 
his  home  and  were  told  that  the  house- 
keeper would  give  her  employment,  and 
she  would  be  paid  such  wages  as  the  house- 
keeper might  think  she  was  worth,  after 
a  trial ;  and  that  thereafter  her  wages  were 
fixed  by  the  hous^eeper  at  $8  per  month, 


and  this  fact  was  oommuoicated  to  her 
father,  and  that  the  prospective  employ- 
ment of  the  father  as  a  distiller  had  no 
conuection  whatever  with  the  employment 
of  the  daughter. 

Appellee  and  her  father  testified  to  the 
contract  as  set  out  in  her  pleadings,  and  ap- 
pellant and  his  housekeeper  testified  to  the 
contract  as  set  out  in  his  answer.  The 
jury  found  a  verdict  for  the  full  amount 
claimed  by  the  plaintiff,  and,  from  a  judg- 
ment on  that  verdict,  this  appeal  is  prose- 
cuted. 

Appellee,  as  stated,  was  only  sixteen 
years  of  age  at  the  time,  and  was  a  skilled 
domestic  in  no  particular.  On  the  trial  the 
defendant  offered  to  prove  the  real  value  of 
the  services  rendered  by  the  plaintiff,  and 


rule  we  have  heretofore  announced."  Sec 
also  Oliver  v.  Morawetz,  infra. 

It  will  be  seen  infra  that  the  Illinois, 
Iowa,  and  Washington  courts  admit  evi- 
■dence  of  value,  but  that  the  Wisconsin 
court  has  not  done  so,  although  not  fully 
committed  on  the  subject. 

In  some  jurisdictions  evidence  of  custom- 
ary compensation  is  not  receivable  where 
there  is  an  alleged  special  contract  and  the 
compensation  is  in  dispute.  Lonergan  v. 
Courtnev,  75  111.  580;  Stansbury  v.  Kep- 
hart,  54  Iowa,  647,  7  N.  W.  110;  Swadling 
V.  Barneson,  21  Wash.  699,  59  Pae.  506; 
Peyser  v.  Western  Dry  Goods  Co.  53  Wash. 
633,  102  Pac.  750;  Oliver  v.  Morawetz, 
05  Wis.  1,  69  N.  W.  977;  Kosloski  v.  Kelly, 
122  Wis.  665,  100  N.  W.  1037.' 

Thus,  where  there  was  evidence  that  the 
contract  was  that  the  plaintiff  should  re- 
ceive for  building  certain  houses  10  per 
cent  on  their  cost,  and  the  defendant  claim- 
ed that  the  compensation  was  to  be  10 
per  cent  on  the  labor,  it  was  held  proper 
to  refuse  to  permit  the  defendant  to  show 
"what  was  the  general  commission  for  build- 
ing such  houses,"  for,  "there  being  evidence 
tending  to  prove  a  contract  to  pay  10  per 
cent  as  such  commissions,  it  was  wholly  im- 
material what  the  general  custom  *  may 
have  been."  Lonergan  v.  Courtney,  75 
111.  580,  supra. 

So,  where  the  plaintiff  claimed  upon  n 
sperial  contract  for  services  as  drug  clerk 
and  medical  student  to  a  deceased  physi- 
cian, it  was  held  that  the  defendant  was 
properly  prevented  from  showing  the  terms 
upon  which  medical  students  are  customari- 
ly taken  into  medical  offices.  Stansbury 
V.  Kephart,  54  Iowa,  647,  7  N.  W.  110, 
fcupra,  (judgment  reversed  on  other 
grounds). 

Similarly,  where  the  dispute  was  whether 
a  commission  for  procuring  a  contract  was 
payable  in  case  such  contract  was  not  ear- 
rieid  out,  it  was  held  that  there  was  no 
error  in  excluding  the  defendant's  ques- 
tion to  the  plaintiff  as  to  whether  he  knew 
the  local  custom,  as  the  question  was  im- 
material whatever  it  was.  Swadling  v. 
Barneson,  21  Wash.  699,  59  Pac.  506,  supra. 
L.R.A.1915C. 


So,  where  the  controversy  was  whether 
the  plaintiff,  a  traveling  salesman,  was  to 
be  paid  a  commission  on  all  sales  in  his 
territory,  whetlier  made  by  him  or  by  other 
salesmen,  it  was  held  proper  to  exclude 
evidence  offered  by  the  defendant  as  to 
the  general  custom  among  business  houses 
as  to  commissions  in  cases  of  this  character. 
Peyser  v.  Western  Dry  Goods  Co.  53  Wash. 
633,  102  Pac.  160,  supra. 

In  Oliver  v.  Morawetz,  96  Wis.  1,  69  N. 
W.  977,  supra,  where  the  plaintiff  alleged  a 
special  agreed  compensation  for  selling  land 
in  a  certain  city,  and  the  defendant  entered 
a  general  denial,  it  was  held  that  it  was  er- 
ror to  permit  the  plaintiff  to  show  what 
the  customary  commission  was  in  the  said 
city.  The  court  stated  tbat  the  question 
whether,  in  case  of  conflict  and  evenly 
balanced  testimony  as  to  a  contract  price 
for  services,  evidence  of  the  value  of  the 
services  or  cost  of  performance  is  ad- 
missible, had  been  left  undecided  in  Kyam- 
men  v.  Meridean  Mill  Co.  58  Wis.  399,  IT 
N.  W.  22,  infra.  III.  a,  1,  and  also  cited 
in  Brunnell  v.  Hudson  Saw  Mill  Co.  86  Wis. 
587,  57  N.  W.  364,  infra,  subdiv.  "Employee 
showing  what  another  employee  has  re- 
ceived." 

In  Kosloski  v.  Kelly,  122  Wis.  685,  100 
N.  W.  1037,  supra,  it  was  held  that  it  was 
proper  to  refuse  to  permit  the  defendant 
to  show  whether  it  was  not  the  usual 
custom  in  the  Wisconsin  woods  to-  make 
contracts  of  the  kind  alleged  by  the  de- 
fendant, where  the  plaintiff  sued  for  a 
certain  compensation  for  his  services,  and 
the  defendant  answered  that  the  amount 
claimed  by  the  plaintiff  was  to  be  reduced 
in  case  the  plaintiff  did  not  remain  until 
the  completion  of  certain  work,  and  that  he 
had  not  so  remained.  Tlie  court  said: 
"The  idea  here  was  to  show  that  a  certain 
kind  of  contract  was  usually  made,  and  to 
argue  from  that  fact  that  the  defendant's 
version  of  the  contract  was  more  likely 
to  be  true  than  the  plaintifTs  version,  be- 
cause it  agreed  with  the  contracts  usually 
made.  This  is  not  a  I^itimate  use  of  proof 
of  custom.  It  is  not  the  supplying  of  in- 
cidents or  explanation  of  terms,   bat  the 
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offered  to  prove  by  her  former  employer 
that  she  had  been  employed  by  him  as  a 
domestic  just  before  she  went  to  defendant's 
home,  and  that  he  paid  her  $2  per  week 
for  her  services;  that  she  was  unable  to 
speak  English,  except  with  difficulty,  and 
was  an  unskilled  domestic,  and  was  worth 
only  the  wages  which  he  had  paid  her. 
Treating  that  as  an  offer  to  prove  the  cus- 
tomary price  of  services  similar  to  those 
rendered  by  the  plaintiff  at  the  time  and 
place  of  performance,  the  question  arises: 
Under  the  state  of  the  pleadings  in  this 
case,  was  such  evidence  competent  as  tend- 
ing to  show  the  real  contract  between  the 
parties  T  Manifestly  it  was  not  competent 
to  vary  the  terms  of  the  contract  between 
the  parties;    but   where  only   the   rate  of 


payment  for  services  under  the  contract 
was'  in  issue,  and  there  was  such  wide 
divergence  between  the  parties  as  to  the 
contract  price,  was  it  not  competent  as 
bearing  upon  which  claim  was  probably 
correct? 

Bj  way  of  illustration,  if  a  farm  laborer 
should  institute  an  action  against  his  em- 
ployer and  set  up  an  express  parol  contract 
by  which  he  was  to  be  paid  $20  per  day 
for  his  labor  on  the  farm,  and  the  employer 
should  answer,  admitting  the  contract  ex- 
cept as  to  the  rate  of  payment,  and  alleging 
that  under  its  terms  the  rate  was  $2  a 
day,  and  not  $20,  can  it  be  doubted  that 
the  defendant  might  show  the  unreasonable- 
ness of  the  contract  asserted  by  the  plain- 
tiff by  showing  that  the  customary  price 


bolstering  up  of  one  story  as  against  an- 
other by  evidence  of  purely  collateral  facts 
which  merely  tend  to  make  the  one  story 
seem  more  likely  than  the  other." 

As  heretofore  stated,  in  Edelen  v.  Heb- 
MAN,  the  court  apparently  means  to  hold 
no  more  than  that  evidence  of  the  custom- 
ary rate  is  jpractically  the  same  thing  as 
evidence  of  the  market  value,  and  so  ad- 
missible. 

New  York  and  Colorado. 

In  New  York  and  Colorado,  where  evi- 
dence of  customary  compensation  is  ad- 
missible when  there  is  a  dispute  as  to  the 
amount  fixed  by  special  contract,  it  is  to 
be  remembered  that  the  courts  in  those 
jurisdictions  are  inclined  to  allow  recoveries 
on  quantum  meruit,  while  this  reason  is 
not  always  given  for  admitting  the  evi- 
dence. In  the  Flagg  and  Standish  Cases, 
infra,  the  decision  is  put  upon  the  ground 
of  the  bearing  of  the  evidence  upon  the 
probabilities,  as  in  the  case  of  evidence  of 
value.  The  Oonnell  Case,  on  the  contrary, 
excludes  the  evidence.  The  Colorado  case, 
infra,  is  not  strictly  within  the  scope  of  the 
note  as  it  holds  that  the  evidence  may  be 
admitted  as  justifying  a  recovery  upon  a 
quantum  meruit.  The  Kavanagh  and 
Kubino  Cases  are  not  very  helpful  on  the 
question. 

In  an  action  to  recover  the  balance  of 
commissions  of  s  life  insurance  agent,  where 
there  was  a  direct  conflict  as  to  the  amount 
of  the  commissions,  it  was  held  that  it 
was  error  to  exclude  the  defendant's  offer 
to  show  what  the  usual  commission  was  to 
persons  employed  as  was  the  plaintiff  (the 
court  quoting  Barney  v.  Fuller,  133  N.  Y. 
605,  30  N.  E.  1007).  Flagg  v.  Reilly,  23 
App.  IMv.  57,  48  N.  Y.  Supp.  544. 

Similarly,  where  the  plaintiff  alleged 
and  proved  a  special  agreement  by  the 
defendant  engaging  her  services  as  an  ac- 
tress for  the  season  from  September  2, 
1891,  to  April  5,  1895,  or  thereabouts,  at 
$30  per  week,  and  the  defendant  in  his 
answer  and  at  the  trial  denied  any  such 
agreement,  especially  the  duration,  it  was 
L.R.A.1015C. 


held  to  be  error  to  refuse  the  defendant's 
offer  to  prove  a  uniform  custom  in  the  pro- 
fession, when  an  actress  is  engaged  for  an 
inferior  character,  such  as  the  plaintiff, 
and  the  engagement  is  for  the  season,  to 
have  a  contract  in  writing,  with  a  clause 
reserving  the  right  to  either  party  to 
terminate  the  contract  on  two  weeks'  notice, 
— as  bearing  upon  the  probability  of  the 
agreement.  Standish  v.  Brady,  18  Misc. 
371,  41  N.  Y.  Supp.  651. 

But  in  Connell  v.  Averill,  8  App.  Div. 
524,  40  N.  Y.  Supp.  855,  where  the  plain- 
tiff claimed  he  was  hired  as  hotel  porter 
for  a  year,  and  the  defendant  that  he  was 
hired  only  from  month  to  month,  it  was 
held  that  the  defendant  could  not  show 
that  the  custom  of  hiring  hotel  porters  was 
from  month  to  month,  as  "the  contract, 
as  stated  by  each  of  the  parties,  was  clear 
and  explicit  as  to  the  term  of  service," 
and  the  defendant  "could  not  change  the 
terms  of  an  unambiguous  contract  by  show- 
ing that  the  custom  was  contrary  to  the 
clearly  expressed  intention  of  the  contract- 
ing parties." 

In  Buckingham  v.  Harris,  10  Colo.  455, 
15  Pac.  817,  where  there  was  some  dispute 
as  to  the  commission  which  a  real  estate 
broker  was  to  receive  for  selling  land,  it 
was  held  that  there  was  no  error  in  ad- 
mitting evidence  by  the  broker  and  his 
witness  that  ike  customary  rate  was  the 
rate  alleged  in  the  complaint  to  have  been 
expressly  agreed  upon.  The  court  said :  "It 
is  alleged  in  the  complaint  that,  by  the 
terms  of  the  employment,  appellant  agreed 
to  pay  5  per  cent.  This  evidence  showed 
that  the  customary  rate  was  5  per  cent. 
The  admission  of  evidence  so  variant  from 
the  allegations  of  the  complaint  is  urged 
here  as  cause  for  reversal  of  the  judgment. 
In  view  of  all  the  evidence,  together  with 
the  character  of  the  contest,  we  do  not 
think  this  evidence  was  of  the  character 
to  surprise,  prejudice,  or  mislead  appel- 
lant." The  court  referred  to  the  similar 
case  of  Sussdorff  v.  Schmidt,  55  N.  Y.  320, 
where  it  was  held  that  there  might  be  a 
recovery  on  a  quantum  meruit,  and  said: 
"And  §  81  of  our  Code  provides  that  such 
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for  labor,  at  the  time  in  that  community, 
was  $2  per  day?  And  this,  not  for  the 
purpose  of  varying  or  changing  the  con- 
tract, but  for  the  sole  purpose  of  enabling 
the  jury  to  reach  a  fair  conclusion  as  to 
what  was  the  real  contract. 

The  precise  question  involved  here  has 
not  been  passed  upon  in  this  state  so  far 
as  we  have  been  advised,  but  we  are  not 
without  ample  authority  to  sustain  our 
view  that  the  evidence  was  competent. 

In  9  Uyc.  pp.  767,  768,  the  rule  is  thus 
stated:  "Where  there  is  a  direct  conflict 
of  evidence  as  to  the  agreed  rate  of  pay- 
ment, the  actual  value  of  the  services  ren- 
dered, of  the  property  sold,  or  of  materials 
furnished  at  the  time  of  making  the  con- 
tract, may  be  proved,  as  such  evidence  tends 


to  show  whose  contention  is  probably  oor- 
rect." 

And  in  the  note  to  that  text  it  is  said: 
"These  cases  proceed  upon  the  principle 
that  in  controversies  where  a  special  agree- 
ment is  alleged  on  one  side  and  is  denied 
on  the  other,  it  is  relevant  to  put  in  evi- 
dence any  circumstances  which  tend  to 
make  the  proposition  at  issue  eitlier  more 
or  less  improbable;  and  this  not  to  change 
the  contract,  but  as  evidence  bearing  upon 
the  probability  that  the  contention  uf  one 
party  is  correct,  rather  than  that  of  the 
other." 

In  volume  3,  Enc.  of  Evidence,  p.  SI  7, 
we  find  the  rule  stated  in  a  different  form, 
to  wit:  "Thus,  on  an  issue  as  to  whether 
or  not  a  contract  was  made  as  claimed,  any 


error  shall  be  disreganled:  'If  the  op- 
posite party  is  by  such  variance  surprised 
or  misled,  the  court  may  on  terms  allow 
an  amendment  of  the  pleading  to  conform 
to  such  proof.'  Ko  surprise  was  even 
claimed  here;  so  it  is  apparent  that  such 
error  is  insufficient  to  warrant  a  reversal 
of  the  judgment." 

Where  the  employer  had  died  and  the 
only  witness  to  the  agreement  as  to  the 
sum  which  was  to  be  paid  for  the  services 
had  an  interest  on  the  plaintiff's  side,  and 
there  was  evidence  in  the  case  that  the 
supposed  compensation  which  he  testified 
to  was  much  greater  than  that  custom- 
ary for  such  services,  it  was  held  to  be 
error  to  direct  a  verdict  in  accordance  with 
the  testimony  of  such  witness  as  to  the 
sum  agreed  upon,  and  to  decline  to  submit 
the  question  to  the  jury  as  to  whether 
there  had  ever  been  a  promise  to  pay  the 
sum  alleged.  Kavanagh  v.  Wilson,  70  N.  Y. 
177. 

In  Rubino  v.  Scott,  118  N.  Y.  062,  22 
X.  E.  1103,  where  the  plaintiff  alleged  that 
the  defendant  employed  him  for  an  agreed 
compensation  to  assist  in  purchasing  bonds, 
and  the  trial  court  found  that  the  defend- 
ant did  not  employ  the  plaintiff  nor  agree 
to  pay  him  anything,  it  was  held  that 
there  was  no  error  in  permitting  the  de- 
fendant to  prove  what  were  the  usual  rates 
of  commission  for  buying  and  selling  rail- 
road bonds  in  the  city  where  the  agree- 
ment was  alleged  to  have  been  made. 

Employer's    custom    with    his    other    em- 
ployees. 

The  employer  may  not  show  his  general 
custom  with  his  employees  as  to  compen- 
sation, in  a  dispute  with  an  employee  as 
to  the  terms  of  a  special  contract. 

Thus,  he  may  not  show  that  it  is  his 
custom  not  to  pay  his  employees  for  the 
time  that  they  are  away  on  vacatioii  (Wil- 
son V.  Smith,  111  Ala.  170,  20  So.  134); 
nor  that  he  hires  his  clerics  by  the  month, 
and  not  bv  the  year  (Jacobus  v.  Wood,  84 
Ga.  638,  iO  S.  E.  1099;  Puryear  v.  Quid, 
81  S.  C.  450,  62  S.  E.  863);  nor  that  he 
L.R.A.1915C. 


does  not  pay  commissions  as  well  as  a  sal- 
ary, and  never  had  done  so  ( Featherstonc 
Foundry  &  Mach.  Co.  v.  Criswell,  36  Ind. 
App.  681,  75  N.  E.  30). 

Where  there  was  a  conflict  as  to  the 
terms  of  a  contract  for  procuring  advertise- 
ments, the  employers  could  not  show  that 
their  custom  was  not  to  pay  canvassers 
except  upon  particular  contracts  for  ad- 
vertising which  they  brought  to  the  office, 
and  that  they  dealt  with  the  plaintiff  in 
this  manner.  Holmes  v.  Pettingill,  60 
N.    Y.    646. 

See  also  infra,  III.  a,  1,  "Evidence  of 
other  contracts,  bids,  etc." 

Employee  showing  what  another  employee 
has  received. 

It  may  be  here  noted  that  it  has  been 
held  that  the  employee  may  not  show  what 
another  employee  has  received  as  bearing 
upon  a  dspute  as  to  the  amount  of  com- 
pensation fixed  by  a  special  contract. 

Thus,  a  teacher  could  not  show  that  the 
teacher  of  the  same  school  two  years  before 
had  received  a  salary  of  the  amount  claimed 
by  the  plaintiff  in  a  dispute  with  the 
board  of  education,  which  had  ended  the 
school  year  before  the  usual  ten  months 
had  expired,  and  which  claimed  that  the 
employment  was  at  a  certain  sum  per 
month,  and  not  at  a  yearly  salary.  Wester- 
man  y.  Cleland,  12  Cal.  App.  63*  106  Pac. 
606. 

So,  in  Gill  v.  Staylor,  97  Md.  665.  55 
Atl.  398,  it  was  held  that  the  court  should 
have  excluded  the  evidence  where  the  plain- 
tiff, suing  on  a  special  contract  of  service 
to  the  defendant's  decedent,  showed  what 
such  decedent  had  paid  another  em- 
ployee for  wages,  as  this  did  not  tend  to 
show  that  the  decedent  agreed  to  give  the 
plaintiff  the  same  amount,  nor  did  it  throw 
any  light  on  the  inquiry  as  to  what  bis 
services  were  worth. 

In  Brunnell  v.  Hudson  Saw  Mill  Co.  86 
Wis.  587,  57  N.  W.  364,  an  action  by  an 
employee  for  certain  wages,  where  the  de- 
fendant had  claimed  that  the  contract  was 
that  he  should  retain  a  certain  amount  of 
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circuntstances  bearing  thereon,  or  any  evi- 
dence which  tends  to  render  that  fact  prob- 
able or  improbable,  is  relevant,  provided, 
of  course,  the  evidence  is  not  otherwise  ob- 
jectionable." 

The  case  of  Campau  v.  Moran,  31  Mich. 
280  (Cooley,  J.),  was  where  Moran  sued 
Campau  on  a  verbal  contract  ,to  recover  the 
contract  price  of  work  dune  upon  a  certain 
structure.  The  defense  set  up  a  very  differ- 
ent contract,  calling  for  a  much  more  sub- 
stantial structure.  The  court,  in  passing 
upon  the  admissibility  of  evidence  that  the 
cost  of  building  the  structure  in  the  man- 
ner contended  for  by  defendant  would  be 
much  more  than  the  contract  price,  said: 

"When  the  parties  were  thus  distinctly  at 
issue  upon  the  terms  of  the  contract,  evi- 


dence that  the  cost  of  performance  of  such  a 
contract  as  the  defendant  set  up  would  be 
greatly  in  excess  of  the  contract  price 
would  certainly  alford  some  reasonable 
ground  for  believing  that  defendant  is  in 
error  on  the  facts.  VVu  can  very  well  con- 
ceive of  cases  in  which  such  evidence  might 
be  very  forcible." 

The  case  of  Ellis  v.  VVoodburn,  89  Cal. 
129,  26  Pac.  963,  was  where  a  lawyer  sued 
for  a  contingent  fee  under  the  terms  of  a 
contract  in  addition  to  the  retainer  which 
he  had  already  received.  The  defendant 
denied  the  agreement  to  pay  the  contingen- 
cy, and  alleged  an  express  contract  upon 
the  part  of  the  plaintiff  to  render  the  serv- 
ices for  the  amount  of  the  retainer  which 
had  been  paid,  and  uo  more.     The  court. 


the  wages,  and  that  if  the  plaintiff  left 
his  employ  before  the  aoason  was  over  he 
should  forfeit  the  amouiit  so  retained,  it 
was  held  that  there  was  no  error  in  refusing 
to  permit  the  defendant  to  show  that  this 
was  the  customary  contract  that  the  de- 
fendant had  with  the  plaintiff's  fellow  serv- 
ants, it  not  appearing  that  the  plaintiff 
knew  anything  about  the  contract  with  the 
other  servants;  the  court  stated  further 
that  even  if  he  had  had  such  knowledge,  it 
would  have  been  doubtful  whether  the  evi- 
dence would  have  been  admissible. 

III.  Evidence  of  value. 

a.  In  general. 

1.  The  general  rule. 

By  the  great  weight  of  authority,  where 
the  parties  to  a  special  contract  for  services 
are  in  dispute  as  tp  the  compensation  fixed 
by  the  contract,  evidence  of  the  value  of 
the  services  is  admissible  as  bearing  upon 
the  probabilities  of  the  case,  that  is  to  say, 
as  tending  to  show  which  statement  is  more 
likely  to  be  true.  The  purpose  of  the  evi- 
dence is  to  corroborate  the  party  offering 
it  as  giving  probability  to  his  statement  in 
regard  to  the  amount  fixed  by  the  contract, 
and  to  cast  doubt  and  improbability  upon 
the  statement  made  by  the  other  party. 

Evidence  on   behalf  of  employees. 

Under  the  foregoing  rule  there  are  numer- 
ous cases  where  evidence  of  the  value  of 
an  employee's  services  has  been  held'  ad- 
missible on  his  behalf  in  a  dispute  as  to 
the  amount  of  compensation  fixed  by  a 
special  contract.  Locke  v.  Kraut,  85  Conn. 
486,  83  Atl.  626  (value  of  masonry  work 
shown  by  experts)  ;  Sullivan  v.  Herrick, 
161  Iowa,  148,  140  N.  W.  359  (value  of 
hauling  dirt;  judgment  for  plaintiff  reversed 
on  other  grounds)  ;  Lexington  k  C.  County 
Min.  O).  V.  McNeal,  11  Ky.  L.  Rep.  137; 
Piffet's  Succession,  37  La.  Ann.  871  (serv- 
ices as  physician  and  nurse  to  a  decedent)  ; 
Richardacm  v.  McGoldrick,  43  Mich.  476, 
6  N.  W.  672  (action  for  wages,  evidence 
L.R.A.1915C. 


of  value  according  to  "going  wages"  at 
the  time)  ;  Saunders  v.  Gallagher,  53  Minn. 
422;  55  N.  W.  600;  Spurck  v.  Dean,  49 
Neb.  66,  68  N.  W.  375  (where  there  seems 
to  have  been  no  objection  made  to  the  evi- 
dence) ;  (Domell  v.  Markham,  19  Hun,  275 
(services  as  bookkeeper)  ;  Knallakan  v. 
Beck,  47  Hun,  117;  H.  M.  Whitney  Co. 
v.  Stevenson,  17  App.  Div.  224,  45  N.  Y. 
Supp.  552;  Rosenberg  v.  Heidelberg,  98 
App.  Div.  17,  90  N.  Y.  Supp.  684;  Allison 
V.  Horning,  ^  Ohio  St.  138  (the  court  con- 
sidering that  the  difference  between  the 
value  and  the  amount  insisted  upon  by  the 
defendant  was  so  great  as  to  make  the 
evidence  competent)  ;  Ranch  v.  SchoU,  68 
Pa.  234;  Tarrant  v.  Gittelson,  16  S.  C.  231. 
See  also  Barnes  v.  Spencer,  113  Minn.  101, 
129  N.  W.  140,  infra,  IV.:  also,  as  recog- 
nizing the  general  rule,  Pettet  v.  Johnston, 
—  Wash.  — ,  145  Pac.  985,  infra;  Ellis 
V.  VVoodburn,  89  Cal.  129,  infra,  "Proof 
of  contract,"  quoted  from  in  £oelen  v.  Heb- 
if  AN ;  also  the  insufficiently  reported  case  of 
Bromley  v.  Standard-Plunger  Elevator  Co. 
144  Fed.  713,  where  the  court  seems  to  have 
been  of  a  similar  (ohiter)  opinion. 

Thus,  upon  a  dispute  between  a  clerk  in 
a  store  and  his  employer  aa  to  the  compen- 
sation for  his  services,  it  was  held  that 
the  value  of  a  clerk's  services  might  be 
given  in  evidence  by  the  plaintiff  as  tend- 
ing to  prove  or  disprove  the  reasonableness 
of  the  testimony  as  to  the  compensation 
agreed  upon.  Tarrant  v.  Gittelson,  16  S.  C. 
231,  supra. 

So,  upon  a  dispute  between  employer 
and  employee  as  to  the  contract  price  for 
cutting  and  hauling  saw  logs,  it  was  prop- 
er to  permit  the  employee  to  show  that  the 
services  rendered  were  worth  more  than 
claimed  by  the  employer.  Saunders  v.  Gal- 
lagher, 53  Minn.  422,  55  N.  W.  600. 

So,  upon  a  controversy  as  to  the  contract 
price  of  getting  out  hewn  and  sawed  timber, 
and  putting  it  up  in  trestles,  it  was  com- 
petent for  the  plaintiff  to  prove  that  it  was 
worth  more  than  the  price  stated  by 
the  defendants,  as  tending  to  show  that 
his  version  of  the  contract  was  a  more 
probable     and     reasonable     one.       Lexing-, 
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in  holding  that  evidence  of  the  value  of  the 
services  rendered  was  incompetent,  said: 
"If  there  had  been  a  dispute  as  to  the 
amount  of  a  contingent  fee  to  be  paid,  then 
such  evidence  would  have  been  relevant  as 
having  a  bearing  upon  the  probabilities  of 
the  case.  Testimony  ae  to  value  or  usual 
price  has  been  frequently  admitted  in  aid 
of  proof  of  an  express  contract,  where  the 
only  fact  in  dispute  was  as  to  the  sum 
agreed  to  be  paid  for  services  rendered 
thereunder,  or  for  property  sold.  The 
principle  upon  which  the  evidence  is  ad- 
mitted in  such  a  case  is  that  proof  of  rea- 
sonable value  or  usual  price  has  some  ten- 
dency to  show  the  probable  price  actually 
agreed  on;  that  being  the  fact  in  dis- 
pute." 


The  supreme  court  of  Kew  Hampshire  in 
Swain  v.  Cheney,  41  N.  H.  234,  in  discuss- 
ing a  similar  question,  said:  "That  there 
was  a  contract  was  admitted,  and  it  would 
seem  that  there  was  no  controversy  about 
the  terms  of  it,  except  as  to  the  agreed 
price  for  drawing  the  lumber  between  the 
top  of  the  hill  and  the  depot;  and  while 
the  plaintiff  testified  positively,  as  it  would 
seem,  that  this  agreed  price  was  $1.50  per 
thousand,  the  defendant  probably  testilied 
just  as  positively  that  the  agreed  price  wsa 
but  $1  per  thousand.  Uere,  then,  there  was 
a  single  point  in  dispute  for  the  jury  to 
settle;  and,  ae  the  evidence  was  conflicting, 
the  jury  must  find  the  fact  to  be  either 
one  way  or  the  other,  according  to  the  pre- 


ton  &  C.  County  Min.  Co.  v.  McNeal,  11 
Ky.  L.   Eep.   ist,  supra. 

So,  where  the  plaintiff  sued  in  -two 
counts,  one  on  an  express  contract,  the 
other  on  a  qwintum  meruit,  and  was  com- 
pelled to  elect  on  which  one  he  would  pro- 
ceed, and  he  elected  the  express  contract, 
and  there  was  evidence  in  the  case  as  to 
the  value  of  the  services,  it  was  held 
that  such  evidence  was  properly  allowed  to 
remain  in  the  case  as  affecting  the  prob- 
ability of  the  respective  versions  of  the 
parties  as  to  the  nature  and  character  of 
their  cmitract,  there  being  a  dispute  be- 
tween them  as  to  the  amount  of  the  com- 
pensation. Bosenberg  v.  Heidelberg,  98 
App.  Div.  17,  90  N.  Y.  Supp.  684,  supra. 

In  Knallakan  v.  Beck,  47  Hun,  117, 
supra,  upon  a  controversy  as  to  the  amount 
of  wages  as  carriagemaker,  etc.,  which  the 
plaintiff  was  to  receive,  the  court  held  that 
It  was  proper  for  him  to  show  "what  was 
the  fair  market  value  for  the  services  of  a 
man  who  had  learned  his  trade  and  worked 
at  wagon  making  there  in  that  shop"  at 
a  date  which  was  about  the  time  of  tlie 
beginning  of  the  services.  The  court  said 
that  Cornish  v.  Graff,  36  Hun,  160,  supra, 
I.,  would  be  exactly  in  point  if  the  com- 
plaint in  this  case  had  averred  that  the 
services  were  worth  the  agreed  price. 

Similarly,  upon  a  claim  by  a  sister 
against  the  estate  of  her  brother  for  $1,000 
a  year  in  taking  care  of  their  parents  for 
many  years,  it  was  held  that  it  was  proper 
for  the  plaintiff  to  show  that  at  the  time 
of  entering  upon  the  contract  she  gave  up 
her  profession  as  a  music  teacher,  in  which 
she  was  making  a  $1,000  a  year  or  more, 
thus  showing  that  the  contract  was  not 
an  improbabk  one.  Waldron  v.  Alexs^der, 
136  111.  550,  27  N.  E.  41. 

In  Piffet's  Succession,  37  La.  Ann.  871, 
supra,  upon  a  claim  on  an  express  contract 
for  services  as  physician  and  nurse  ren- 
dered to  a  decedent,  the  court  stated  that 
the  testimony,  while  inadmissible  to  prove 
the  value  of  the  services,  was  competent 
to  show  the  reasonableness  of  the  contract, 
and  said:  "Having  declared  upon  a  eon- 
tract,  he  must  first  have  proved  it,  which 
L.R.A.1916C. 


we  think  he  has  done  by  his  own  oath 
and  corroborating  circumstances,  and  then 
evidence  that  the  contract  was  one  likely 
to  be  made  under  the  circumstances,  and 
was  reasonable  in  itself,  was  properly- 
heard." 

In  Schwerin  v.  DeGraff,  21  Minn.  3.57, 
in  an  action  to  recover  for  work  done  by 
a  subcontractor  against  a  contractor  in 
grading  a  railroad,  where  the  plaintiff 
claimed  that  there  was  a  certain  price  to  be 
paid  him  for  grading  a  certain  section, 
and  the  defendant  claimed  that  the  price 
to  be  paid  was  no  more  than  that  for  an 
adjoining  section,  it  was  held  that  evi- 
dence was  properly  admitted  to  show  that 
the  work  on  the  section  in  question  was 
more  difficult  than  that  on  the  adjoining 
section,  on  the  ground  that  where  there  is 
no  written  contract  and  the  price  is  dis- 
puted, any  evidence  tending  to  show  that 
the  testimony  of  one  party  is  more  reason- 
able than  that  of  the  other  is  admissible. 

But  the  usual  price  the  same  season  for 
sawing  laths  ought  not  to  be  shown  when 
the  parties  are  in  dispute  as  to  the  amount 
fixed  by  a  contract  to  saw  laths  in  the  de- 
fendant's mill,  where  he  provided  part  of 
the  help  and  supplies,  as  the  evidence  did 
not  relate  to  tie  peculiar  circumstances 
of  the  case.  Kvammen  v.  Meridean  Mill 
Co.  58  Wis.  399",  17  N.  W.  22,  the  court 
distinctly  not  deciding  whether  evidence 
of  this  character  was  ever  admissible  upoa 
a  controversy  as  to  the  amount  of  a  fixed 
compensation. 

Evidence  on  behalf  of  employers. 

So,  for  the  same  reason,  evidence  of  the 
value  of  services  has  been  received  on  behalf 
of  the  employers,  when  the  parties  differed 
on  the  rate  of  compensation.  HcGawley  v. 
Gannon,  11  Rob.  (La.)  165;  Hisner  v. 
Darling,  44  Mich.  438.  7  N.  W.  77  (sawing 
of  lumber) ;  Lewis  v.  Goldstein,  75  N.  J. 
L.  305,  68  Atl.  85;  Barney  v.  Fuller,  13a 
N.  Y.  60.5,  30  N.  E.  1007,  infra,  "Two 
grounds  for  admitting  the  evidence."  Sec 
also  Edeien  v.  HERM.iN;  see  also  as  recog- 
nizing the  rule  Whitton  v.  Sullivan,  9d 
Cal.  480,  infra,  IV. 


Digitized  by 


Google 


EDELEN  V.  HERMAN. 


1215 


ponderance  of  the  evidence;  and  if  the  di- 
rect testimony  was  evenly  balanced,  then 
they  must  consider  the  probabilities  of  the 
case,  and  weigh  them,  and  thus  come  to  a 
conclusion.  And  it  seems  to  us  that  the  evi^ 
dence  offered  tended  to  show  what  was 
the  common  price  for  conveying  that  pre- 
cise kind  of  lumber  over  the  same  road, 
and  at  the  same  time,  which  would,  we 
think,  be  competent,  as  tending  to  show 
whether  it  was  more  probable  that  the  price 
agreed  to  be  paid  was  $1  or  $1.50  per 
thousand." 

There  are  many  authorities  to  the  same 
effect,  but,  without  quoting  them  further,  it 
may  be  said  that  the  decided  weight  of  au- 
thority is  that  where  the  question  is  not 
whether  there  is  a  contract  or  no  contract, 


but  what  was  the  real  rate  of  compensation 
agreed  upon  by  the  parties,  evidence  of  the 
value  of  the  services  rendered,  and  of  the 
customary  price  of  similar  services  at  the 
time  and  place  of  the  contract,  may  be  in- 
troduced, not  for  the  purpose  of  varying  the 
contract  between  the  parties,  but  solely  for 
the  purpose  of  aiding  the  jury  in  determin- 
ing what  was  the  real  rate  of  compensation 
agreed  upon  by  them.  In  this  view  of  the 
case,  the  evidence  offered  by  the  defendant 
should  have  been  admitted. 

For  the  reason  given,  the  jiidgmont  is  re- 
versed, with  directions  to  grant  appellant 
a  new  trial,  and  for  further  proceedings  con- 
sistent herewith. 


Compare  Anderson  v.  Arpin  Hardwood 
Lumber  Co.  331  Wis.  34,  110  N.  W.  788, 
infra,  subdiv.  ''The  question  of  marked  dis- 
crepancy," and  Doyle  v.  Edwards,  15  S.  D. 
648,  91  X.  W.  322,  infra.  III.  a,  2. 

In  Lewis  v.  Goldstein,  73  X.  J.  L.  303, 
68  Atl.  85,  supra,  upon  contracts  for  work 
and  services  and  materials  in  painting  cer- 
tain buildings,  where  there  was  a  contro- 
versy as  to  the  amount  of  the  compensa- 
tion, it  was  held  to  be  error  not  to  permit 
the  defendant  to  show  what  the  work 
contracted  for  was  reasonably  worth  and 
the  value  thereof  at  the  time  of  the  making 
of  the  several  contracts.  The  court  said: 
"The  correct  rule  is  that  where  there  is  a 
direct  conflict  of  evidence  as  to  the  agreed 
rate  of  payment,  the  actual  value  of  the 
services  rendered  or  of  the  materials  fur- 
nished at  the  time  of  the  making  of  the 
contract  may  be  proved.  .  .  .  The 
ground  of  this  exception  to  the  ordinary 
rule  is  that  when  the  evidence  is  in  direct 
conflict  as  to  the  private  agreement  of  the 
parties  touching  matters  that  had  at  the 
time  a  market  value  or  a  going  rate,  proof 
of  such  general  value  or  rate  is  relevant, 
not  because  it  can  be  substituted  for  the 
agreed  rate,  but  because  it  tends  to  show 
whose  contention  as  to  such  agreed  rate 
was  probably  correct." 

It  was  observed  in  Stagg  v.  Barrett,  78 
N.  J.  L.  688,  76  Atl.  974,  infra.  III.  c, 
that  it  was  not  necessair  in  that  case  to 
hold  whether  Lewis  v.  Goldstein  was  cor- 
rectly decided  or  not. 

Upon  a  denial  in  pleading  of  the  price 
for  drayage  as  claimed  by  the  employee,  it 
was  held  that  the  employer  might  show  that 
the  usual  price  was  less.  McGawley  v. 
Gannon,  11  Rob.  (La.)  165,  where  the 
court's  statement  as  to  the  pleadings  is  as 
follows:  "The  testimony  was  clearly  ad- 
missible under  the  pleadmgs,  which  denied 
the  price  claimed  by  plaintiff  as  the  value 
of  her  services." 

Evidence  of  other  contracts,  bids,  etc. 

It  may  be  noted  that  in  Klopp  v.  Jill, 
4  Kan.  482,  where  Jill,  the  plaintiff,  sued 
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on  a  quantum  meruit  for  plastering,  and 
the  defense  was  a  contract  price,  in  holding 
that  the  trial  court  had  erred  in  refusing 
to  admit  evidence  of  a  witness  to  the  effect 
that  the  defendant  had  agreed  to  give  the 
job  to  the  witness  at  the  contract  price 
in  question  if  the  plaintiff  would  not  do 
it  at  that  rate,  the  appellate  court  said: 
"I  think  Raiser's  testimony  would  have 
tended  very  strongly  to  show  what  such 
work  was  worth  at  the  time,  by  showing 
what  the  defendant  could  have  had  it  done 
for.  It  would  also  have  tended  to  establish 
the  contract  alleged  by  Klopp  to  have  been 
made,  by  corroborating  Klopp's  testimony." 
The  defendant  had  already  testified  that  he 
had  told  the  plaintiff  that  another  man 
stood  ready  to  do  the  job  at  the  contract 
price. 

On  the  other  hand,  in  Sullivan  t.  Her- 
rick,  161  Iowa,  148,  140  N.  W.  359,  it  was 
held  that  evidence  of  the  defendant  was  im- 
material which  related  to  the  price  for 
which  he  contracted  for  other  similar  work, 
or  to  what  bids  he  received  for  the  work 
done  by  the  plaintiff  (the  judgment  for  the 
plaintiff  was   reversed  on  other  grounds). 

Limits  of  the  doctrine. 

It  may  be  doubted  whether  the  reasonable 
limits  of  the  doctrine  upon  which  evidence 
of  this  kind  is  admitted  were  not  passed 
by  the  court  in  its  opinion  in  Rauch  v. 
SchoU,  68  Fa.  234,  where  the  plaintiff  had 
contracted  to  furnish  to  a  bridge  builder 
stone  from  his  quarry  at  $2.15  per  cubic 
yard,  and  hired  the  defendants  to  quarry 
and  haul  the  stone  to  the  bridge,  and  al- 
leged that  they  had  undertaken  to  do  the 
work  for  $1.75  per  cubic  yard,  and  they 
alleged  that  the  price  was  $2  per  cubic  yard, 
and  it  was  held  that  there  was  no  error  in 
permitting  the  defendants  to  offer  evidence 
to  show  what,  the  value  of  the  stone  was 
in  the  ground  unquarried.  The  court  said: 
"This  evidence  was  objected  to  as  irrele- 
vant. If  it  had  any  bearing  upon  the  mat- 
ter in  controversy  it  was  admissible.  Now, 
surely,  if  the  stone  in  the  quarry  was  only 
worth  15  cents,  and  its  value  at  the  bridge 


Digitized  by 


Google 


1210 


KEXTUCKY  COURT  OF  APPEALS. 


was  $2  more,  it  went  very  far  to  show 
that  the  services  of  the  defendants  were 
worth  that  much  to  the  plaintiff.  He 
argues  that  he  was  entitled  to  the  benefit 
of  the  contract  he  had  made,  and  that  it 
would  not  be  just  to  deprive  him  of  that 
advantage  and  transfer  it  to  the  defendants, 
and  that  this  would  be  the  consequence  of 
admitting  this  evidence.  But,  surely,  it 
is  not  an  unfair  presumption  that  he  was 
to  receive  no  more  than  the  market  value 
of  the  stone  under  his  contract  at  the 
bridge,  and  if  in  point  of  fact  it  was  more, 
it  was  incumbent  on  him  to  rebut  this  evi- 
dence  by   showing   it." 

Probably  no  other  case  goes  so  far,  unless 
it  be  Swain  v.  Cheney,  41  X.  H.  234,  quoted 
from  in  Edelen  v.'  Herman.  See  infra, 
III.  c. 

Two  grounds   for   admitting   the  evidence. 

In  some  of  the  cases  the  evidence  was  held 
admissible  not  only  as  bearing  on  the  prob- 
abilities, but  also  as  being  relevant  upon 
a  possible  recovery  on  a  quantum  meruit 
in  case  the  jury  found  that  there  was  no 
e.xpress  contract  as  to  compensation,  or 
none  such  as  claimed  by  either  party. 

Thus,  in  Richardson  v.  McGoldrick,  43 
Mich.  476,  5  N.  VV.  672,  in  an  action  for 
wages  upon  an  express  agreement  to  pay 
a  specified  amount,  where  the  defendant 
claimed  that  the  amount  was  a  certain 
definite  lower  amount,  it  was  held  that  the 
plaintiff  was  properly  allowed,  under  ob- 
jection, to  show  by  his  own  testimony  and 
by  other  testimony  what  the  value  of  his 
services  was  according  to  going  wages  at 
that  time.  The  court  explained  this  de- 
cision as  follows:  "Under  this  direct  con- 
flict of  evidence  the  jury  might  perhaps 
have  thought  the  parties  never  came  to 
any  actual  understanding  on  the  rate  of 
wages,  and  never  therefore  agreed  upon  it. 
The  testimony  of  what  was  the  value  of 
the  services  or  the  current  rate  of  wages 
would  be  proper  in  such  a  case  on  a 
quantum  meruit.  If,  as  is  not  unlikely, 
they  thought  an  agreement  was  made,  we 
think  tlie  testimony  had  some  bearing  on 
the  probabilities,  and  was  within  the  rule 
approved  in  Campau  v.  Moran,  31  Mich. 
280.  In  such  a  conflict  of  evidence  between 
the  only  two  persons  knowing  the  facts, 
corroborating  circumstances  may  very  fair- 
ly l)e  regarded.  On  either  ground  the  testi- 
mony was   admissible." 

The  clause  of  the  opinion  in  Campau  v. 
Moran,  supra,  quoted  in  Edglen  v.  Heb- 
MAN,  is  part  of  a  paragraph  of  great  ob- 
scurity; for  further  reference  to  the  Cam- 
pau Case,  see  infra,  III.  b. 

In  view  of  the  later  Michigan  cases,  any 
holding  to  the  contrary,  if  any,  in  Marsh 
v.  Tunis,  39  Mich.  100,  may  be  disregarded. 

In  Barney  v.  Fuller,  133  N.  Y.  005,  30 
N.  E.  1007,  where  it  was  claimed  by  at- 
torneys that  they  were  employed  by  their 
client  to  work  for  a  certain  agreed  compen- 
sation, and  he  on  his  side  claimed  that  they 
L.U.A.1915C. 


were  to  receive  a  certain  sum  per  day  and 
their  expenses  when  away  from  home,  it 
was  held  that  it  was  proper  to  permit  the 
client  to  show  what  the  reasonable  value 
of  the  services  rendered  by  the  attorneys 
was,  and  this  for  two  reasons,  one,  that 
the  jury  might  find  that  the  contract  was 
neither  as  claimed  by  the  plaintiff  nor  by 
the  defendant,  and  that  therefore  they  had 
a  right  in  that  contingency  to  consider 
the  value  of  the  services;  two,  that  the 
defendant  was  entitled  to  show  the  value  of 
the  services  as  bearing  upon  the  probability 
that  the  agreement  was  one  way  or  the 
other. 

In  H.  M.  Whitnev  Co.  v.  Stevenson,  17 
App.  Div.  224,  46  S.  Y.  Supp.  5o2,  where 
the  controversy  was  not  only  as  to  the 
amount  of  the  compensation,  but  also  as 
to  the  nature  of  the  services  to  be  rendered, 
it  was  held  to  be  error  to  exclude  evidence 
offered  by  the  employee  of  the  value  of 
his  services,  as  such  evidence  was  admissible 
under  both  the  grounds  laid  down  in  Barney 
V.  Fuller,  supra. 

The  question  of  marked  discrepancy  between 
value  and  price  alleged  by  a  party. 

In  one  or  two  cases  the  court  seems  to 
take  the  view  that  a  marked  discrepancy 
between  the  value  and  the  price  alleged  by 
a  party,  is  a  prerequisite  to  the  admission 
of  the  evidence. 

Thus,  in  Allison  v.  Horning,  22  Ohio  St. 
138,  it  was  held  that  the  employee  was  prop- 
erly allowed  to  give  evidence  of  the  value 
of  his  services  when  there  was  a  conflict 
as  to  the  contract  price,  the  court  con- 
sidering that  the  difference  between  the 
value  as  proven  and  the  value  claimed  by 
the  defendant  was  so  great  as  to  make  the 
evidence  competent  for  the  purpose  of  re- 
butting the  evidence  of  the  defendant. 

In  Anderson  v.  Arpin  Hardwood  Lumber 
Co.  131  Wis.  34,  110  N.  W.  788,  upon  a 
controx'ersy  as  to  whether  the  contract  price 
for  handling  and  piling  lumber  was  65 
or  70  cents  per  thousand  feet,  the  defend- 
ant was  not  permitted  to  show  the  reason- 
able value  of  the  work  per  thousand  feet 
nor  the  reasonable  cost  thereof.  The  court, 
in  holding  that  there  was  no  error  in  this, 
stated:  "To  render  such  evidence  as  that 
under  consideration  admissible  in  a  case  of 
this  sort,  there  must  be  a  direct  conflict 
as  to  the  contract  price  of  the  thing  to 
which  it  relates.  The  difference  must  be  so 
great  that  the  reasonable  value  thereof 
from  the  standpoint  of  the  parties  when 
the  contract  was  made  may  reasonably  dis- 
credit the  evidence  on  the  one  side,  and 
corroborate  that  on  the  other,  affording 
some  reasonable  ground  for  believing  that 
the  contract  was  at  the  price  most  in  har- 
mony with  such  evidence.  No  guide  is  at 
hand  in  our  decisions  as  to  the  difference 
between  the  adverse  claims  requisite  to 
satisfy  the  call  for  a  large  difference,  but 
in  no  case  has  it  been  nearly  so  small  as 
I  in  the  instance  in  hand." 
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Proof    of    oontraet    as    to    prerequisite    to 
evidence  of  value  of  services. 

Proof  of  the  value  of  services  cannot  be 
admitted  until  a  contract  has  been  shown. 
Bright  V.  Metairie  Cemetery  Asso.  33  La. 
Ann.  02. 

In  Ellis  V.  Woodburn,  89  Cal.  129,  26 
Pac.  063,  quoted  from  in  Uie  opinion  in 
Edexe.n'  v.  Hebman,  in  reversing  a  judg- 
ment for  the  plaintiff,  who  had  introduced 
evidence  as  to  what  would  be  a  fair  compen- 
sation for  his  services  though  be  claimed 
a  contingent  fee,  the  court  observed  that 
there  was  no  controversy  as  to  what  would 
have  been  a  reasonable  contingent  fee,  but 
whether  there  was  any  agreement  at  all 
to  pay  such  a  fee,  and  stated  that  it  wu« 
manifest  that  proof  of  what  would  be  a 
reasonable  contingent  fee  could  have  no 
legitimate  tendency  to  show  that  there  was 
in  fact  an  express  contract  for  thai  kinid 
of  fee. 

So,  there  was  no  error  in  refusing  to  per- 
mit the  employee  to  show  the  value  of  his 
services  where  there  was  a  dispute  as  to 
the  existence  of  the  contract,  although  later 
in  the  case  a  controversy  developed  which, 
while  admitting  a  contract  as  to  part  of 
the  services,  made  an  issue  as  to  the  matter 
of  compensation;  for  while  the  evidence 
would  then  have  been  admissible,  it  was 
not  reoffered.  Dickey  v.  Greenleaf,  38  Ohio 
St.  693. 

Compare  Rubino  v.  Scott,  118  N.  Y.  662, 
22  N.  E.  1103,  supra,  II. 

S.  Contrary  doctrine. 

There  seems  to  be  little  in  direct  op- 
position to  the  general  rule.  The  Kelly 
Case,  infra,  is  so  briefly  reported  as  to  be 
of  little  value..  The  Doyle  Case,  infra, 
while  excluding  evidence  of  the  value  of 
services,  does  not  discuss  the  question  as 
to  whether  the  evidence  might  have  a  bear- 
ing on  the  probability  of  the  alleged  com- 
pensation. The  matter  is,  however,  dis- 
«ussed  or  mentioned  in  the  Wisconsin  cases, 
which,  as  far  as  they  go,  do  not  sustain 
the  general  rule.  And  while  the  Wisconsin 
«ourt  is  not  fully  committed  against  the 
rule,  it  held  in  Anderson  v.  Arpin  Hard- 
wood Lumber  Co.  131  Wis.  34,  110  N.  W. 
788  (supra,  HI.  a,  1,  "The  question  of 
marked  discrepancy"),  that  it  would  not 
admit  the  evidence  where  there  was  no 
marked  discrepancy  between  the  opposing 
claims.  For  other  Wisconsin  cases,  see 
Oliver  V.  Morawctz,  95  Wis.  1,  69  N.  W. 
977,  supra,  II.;  Kosloski  v.  Kelly,  122  Wis. 
665,  100  N.  W.  1037,  supra,  II.;  Brunnell 
v.  Hudson  Saw  Mill  Co.  86  Wis.  587,  57  N. 
W.  364,  supra,  II.;  Kyammen  v.  Meridean 
Mill  Co.  58  Wis.  399,  17  N.  W.  22,  supra, 
III.  a,  ]. 

In  Doyle  v.  Edwards,  15  S.  D.  648,  91 
K.  W.  322,  where  the  plaintiff  declared 
upon  a  special  contract  fixing  a  minimum 
for  his  services  in  performing  an  operation 
upon  the  defendant's  decedent,  and  the 
Amount  of  the  compensation  was  in  dispute, 
L.R.A.1915C.  77 


the  plaintiff  recovered  the  minimum  com- 
pensation. The  court,  in  affirming  the 
judgment,  held  that  there  was  no  error  in 
excluding  evidence  offered  by  the  defendant 
tending  to  prove  the  value  of  the  plaintiff's 
services,  on  the  groimd  that,  the  plain- 
tiff having  offered  no  evidence  as  to  the 
value  of  his  services,  the  defendant  had 
no  right  to  introduce  evidence  upon  that 
subject,  as  the  value  of  the  services  was 
not  in  issue.  The  court  does  not  discuss 
the  question  as  to  whether  the  evidence 
might  have  a  bearing  on  the  probability  of 
the  alleged  contract  price. 

In  Kelly  v.  Malone,  5  Ga.  App.  618,  63 
S.  £.  639,  where  the  opinion  is  not  reported, 
it  is  stated  in  the  headnote  that  "where 
both  parties  to  a  cause  rely  upon  an  ex- 
press contract,  and  are  in  conflict  only  as 
[to]  its  terms,  and  this  is  the  only  issue 
raised  by  the  pleadings,  it  is  not  error  to 
exclude  testimony  as  to  the  value  of  serv- 
ices which  were  the  subject-matter  of  the 
contract;  nor  is  it  error  to  refuse  to  allow 
proof  that  others  had  offered  to  perform 
such  services  for  a  different  amount. 
Jacobus  v.  Wood,  84  Ga.  638  (2,  4),  10 
S.  E.  1099." 

In  Jacobus  v.  Wood,  cited  in  the  fore- 
going case,  the  plaintiff  claimed  a  discharge 
without  just  cause,  and  the  controversy 
was  chiefly  whether  the  employment  was 
by  the  year  or  by  the  month.  It  was  held 
that  the  defendant  was  properly  not  al- 
lowed to  show  the  insufficiency  of  services 
of  the  plaintiff,  as  that  had  not  been 
pleaded,  and  also  that  it  was  proper  to  ex- 
clude evidence  as  to  the  time  and  terms 
of  the  defendant's  other  clerks,  or  testimony 
that  he  hired  them  all  by  the  month,  and 
none  by  the  year. 

In  view  of  the  recognition  of  the  general 
rule  by  the  California  court  in  Ellis  v. 
Woodburn,  89  Cal.  129,  26  Pac.  963  (pre- 
ceding paragraph),  quoted  from  in  Edklbn 
v.  HsBUAN,  and  in  Whitton  v.  Sullivan, 
90  Cal.  480,  31  Pac.  1115,  infra,  IV.,  prob- 
ably nothing  to  the  contrary  is  intended  to 
be  decided  in  the  somewhat  obscure  case 
of  Fladung  v.  Dawson,  5  Cal.  Unrep.  286, 
43  Pac.  1107,  where  there  was  contradic- 
tory evidence  before  the  court  as  to  the 
amount  of  the  compensation  for  labor  and 
materials,  and  it  was  held  to  be  error  to 
hold  that  there  was  no  agreement  as  to  the 
amount  of  the  compensation,  and  to  admit 
the  plaintiff's  evidence  as  to  what  the  value 
of  the  labor  and  materials  was,  and  give 
judgment  accordingly.  But  the  court  does 
not  discuss  the  question  of  admitting  the 
evidence  on  the  ground  of  its  bearing  on  the 
probabilities. 

h.  Evidence  that  a  certain  price  meant 
profit  or  loss. 

The  cases  are  not  entirely  agreed  as  to 
whether  it  is  admissible  to  show  whether 
the  contract  prices  alleged  would  have 
meant  a  gain  or  a  loss  to  a  party. 

In  Locke  v.  Kraut,  86  Conn.  486,  83  Atl. 
626,  it  was  held  in  an  action  to  recover  the 
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balance  of  the  contract  price  for  doing 
masonry  work,  where  there  was  a  direct 
dispute  as  to  the  amount  of  the  compensa- 
tion, that  the  plaintitT  properly  showed  by 
expert  evidence  the  reasonable  value  of  the 
work,  and  that  the  amount  contended  for 
by  the  defendant  would  have  meant  that 
the  work  was  done  at  a  loss  by  the  plain- 
tifir. 

Similarly,  in  Wheeler  v.  Buck,  23  Wash. 
679,  63  Pac.  566,  where  the  plaintiff  de- 
clared on  a  certain  per  cent  commission  for 
making  a  sale,  and  the  defendant  denied 
the  contract,  but  admitted  that  the  plaintiff 
was  entitled  to  a  reasonable  commission, 
it  was  held  that  it  was  error  to  refuse  to 
permit  the  defendant  to  show  what  his 
profits  in  tiie  transaction  would  have  been, 
as  showing  the  improbability  of  the  com- 
mission claimed  by  the  plaintiff.  Cited  in 
Dimmick  v.  Collins,  24  Wash.  78,  63  Pac. 
1101,  and  in  McCowan  v.  Northeastern 
Siberian  Co.  41  Wash.  67J>,  84  Pac.  614. 

On  the  same  principle  in  Albertini  v. 
Linden,  43  Mont.  126,  ]15  Pac.  31,  where 
there  was  controversy  as  to  the  wages 
which  the  plaintiff  was  to  receive  for  driv- 
ing an  ice  wagon,  it  was  held  that  it  wag 
vrror  not  to  permit  the  defendant  to  show 
what  the  gross  receipts  for  ice  were  during 
a  certain  month,  and  also  that  it  was 
known  to  both  parties  at  the  time  of 
making  the  contract  that  the  gross  receipts 
during  a  part  of  the  period  would  not  ex- 
ceed a  certain  amount  per  month,  as  show- 
ing the  probability  of  the  defendant's 
claim  as  to  the  amount  of  compensation, 
following  the  general  theory  of  Barney  v. 
Fuller,  133  N.  Y.  605,  30  N.*E.  1007,  supra, 
III.  a,  1,  "Two  grounds  for  admitting  the 
evidence." 

On  the  other  hand,  in  Sullivan  v.  Her- 
rick,  10]  Iowa,  148,  140  N.  W.  359,  it  was 
held  that  where  a  witness  had  testified  that 
the  value  of  the  work  done  by  the  plain- 
tiff was  a  certain  amount,  which  wag  be- 
tween the  price  claimed  by  the  defendant 
and  that  claimed  by  the  plaintiff,  the  court 
properly  refused  to  permit  the  witness  to 
testify  whether  the  plaintiff  could  have 
made  money  at  the  price  claimed  by  the 
defendant,  as  this  was  irrelevant  and  im- 
material. 

In  Campau  v.  Horan,  31  Mich.  280,  quot- 
ed from  in  Eoelen  v.  IIesma:?,  it  was  held 
to  be  error  to  allow  the  plaintiff  to  show 
the  value  of  the  timber  used  by  him,  and 
also  to  show  that  a  building  of  the  nature 
claimed  by  the  defendant  could  not  have 
been  built  for  the  contract  price.  As  here- 
tofore stated,  the  clause  quoted  in  Edelen 
v.  Hebma.v  is  part  of  a  paragraph  of  great 
obscurity. 

'  c.  Evidence  as  to  coat  or  expense. 

Strictly  speaking,  evidence  of  the  cost  or 
expense  of  doing  the  work  in  question  is 
not  logically  related  to  the  contract  price, 
as  it  relatM  to  a  matter  subsequently  to 
the  making  of  the  contract;  but  the  courts 
L.R.A.1916C. 


are  not  agreed  as  to  whether  it  may  be  re- 
ceived or  not. 

It  was  held  in  Stagg  v.  Barrett,  78  N. 
J.  L.  588,  76  Atl.  974,  that  it  was  not 
proper  for  the  plaintiff,  who  did  certain 
work,  to  ghow  what  he  paid  workman  under 
him,  where  he  claimed  on  a  quantum  meru- 
it for  certain  work,  and  the  defendant 
claimed  that  there  was  an  express  contract 
fixing  the  rate  per  day,  as  such  evidence  re- 
lated to  a  matter  subsequently  to  the  mak- 
ing of  the  bargain  between  the  parties. 

So,  it  was  said  in  Saunders  v.  Gallagher, 
53  Minn.  422,  55  N.  W.  600,  supra,  that 
evidence  of  the  cost  of  doing  the  work 
would  not  have  been  admissible,  as  neither 
party  could  know  when  he  made  the  con- 
tract what  the  cost  would  be. 

So,  in  Van  Orden  v.  Fox,  32  App.  Div. 
173,  52  N.  y.  Supp.  863,  where  It  was 
agreed  that  the  plaintiff  was  to  receive  a 
certain  sum  per  foot  for  driving  a  well,  but 
the  controversy  was  as  to  whether  he  was 
to  be  allowed  any  compensation  at  all  in 
case  he  did  not  get  a  proper  supply  of 
water,  it  was  held  to  be  error  to  permit 
him  to  testify  as  to  the  price  of  the  casing 
per  foot. 

See  also  Campau  v.  Moran,  31  Mich.  280, 
preceding  subdivision. 

W'hcre  the  contract  was  for  tlie  services 
of  the  plaintiff  and  a  helper,  and  there  was 
a  dispute  as  to  the  price  he  was  to  be  paid 
per  day  and  also  as  to  the  number  of  days 
which  he  and  his  helper  worked,  it  was 
held  that  it  was  error  to  permit  the  plain- 
tiff to  show  by  the  helper  that  he  had 
compensated  him  on  the  basis  of  the  price 
and  of  the  number  of  days  claimed  by  the 
plaintiff,  as  the  defendant  was  not  a  party 
to  the  alleged  settlement  between  the  plain- 
tiff and  his  helper,  and  the  helper's  testi- 
mony as  to  such  settlement  was  without 
any  probative  value  as  to  the  terms  of  the 
agreement  between  the  plaintiff  and  the 
defendant.  Dixon  v.  Million,  142.111.  App. 
559. 

On  the  other  hand,  in  Carpenter  v.  Len- 
nane,  166  Mich.  610,  132  N.  W.  477,  where 
there  wag  a  dispute  between  a  contractor 
and  a  subcontractor  as  to  the  divisicn  of 
the  compensation  between  them,  it  was  held 
that  it  was  error  to  exclude  evidence  of  the 
cost  price  of  a  part  of  the  work  on  the  con- 
tract, where  there  were  no  other  witnesses 
except  the  parties,  as  evidence  of  the  cost 
price  would  bear  upon  the  reasonableness 
of  the  contract  between  them. 

In  Swain  v.  Cheney,  41  N.  H.  232,  quoted 
from  in  Kdele.\  v.  Herman,  the  plaintiff 
declared  on  a  contract  to  draw  lumber  from 
a  mill  to  a  depot  for  $1.50  per  thousand, 
and  the  defendant  claimed  that  by  the 
contract  the  plaintiff  wag  to  have  $l.oO 
if  he  drew  from  the  mill,  but  only  $1  per 
thousand  if  he  drew  only  a  certain  shorter 
distance,  and  it  was  agreed  that  he  drew 
only  the  shorter  distance;  it  was  held  that 
it  was  error  to  refuse  to  permit  the  plain- 
tiff to  prove  what  he  paid  a  third  party 
for  drawing  a  part  of  tiie  lumber  in  ques- 
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tion  such  shorter  distance  after  the  con- 
tract had  been  made. 

d.  Employee's  value  to  other  employers. 

The  cases  on  this  branch  of  the  subject 
are  hardly  to  be  reconciled.  As  is  shown 
below,  it  has  been  held  that  the  employer 
was  properly  prevented  from  showing  that 
the  employee  offered  to  work  for  another  for 
the  price  claimed  by  the  employer;  that 
it  was  error  to  allow  the  employee  to  show 
what  he  received  from  other  employers 
lor  similar  workj  that  it  was  proper  for 
tlie  employee  to  show  that  about  tlie  time 
of  the  contract  he  had  an  offer  in  the  de- 
fendant's hearing  from  another  employer 
for  substantial  wages,  where  the  defendant 
claimed  that  he  was  to  give  only  board  and 
lodging  for  the  plaintiff's  services;  and  that 
it  was  proper  for  the  employee  to  show  that 
just  before  entering  the  defendant's  em- 
ploy, he  voluntarily  left  an  employment 
much  more  lucrative  than  that  testified 
to  by  the  defendant. 

In  Boles  v.  Mintzer,  27  Minn.  31,  6  K. 
W.  378,  it  was  held  that  it  was  not  error 
in  an  action  for  compensation  for  services 
on  a  contract  fixing  the  price,  to  exclude 
evidence  offered  by  the  defendant  that  about 
the  time  that  the  plaintiff  came  to  work 
for  him  he  had  offered  to  work  for  another 
man  for  the  compensation  which  was  in- 
sisted upon  as  correct  by  the  defendant, 
for  there  is  no  presumption  that  a  person 
will  work  for  one  man  on  certain  terms 
from  the  fact  that  be  is  willing  to  work  for 
some  other  man  on  those  terms. 

In  Shall  V.  Old  Forge  Co.  109  App.  Div. 
907,  96  N.  y.  Supp.  75,  on  a  dispute  as 
to  what  the  compensation  was  to  be,  it 
was  held  to  be  error  to  admit  evidence  on 
behalf  of  the  employee  of  what  he  received 
from  other  employers  for  similar  work. 

But  in  Blomgrcn  v.  Anderson,  48  Neb. 
240,  67  N.  W.  186,  where  the  plaintiff 
claimed  that  his  wages  were  to  be  so  much 
per  month,  and  the  defendant  claimed  that 
the  services  were  to  be  an  equivalent  for 
board  and  lodging,  it  was  held  that  there 
was  no  error  in  admitting  evidence  that 
before  the  plaintiff  hired  himself  to  the 
defendant  he  had  had  an  offer  at  a  satis- 
factory rate  of  wages  to  work  for  another 
man,  particularly  as  this  offer  was  alleged 
to  have  been  made  in  the  presence  of  the 
defendant  and  in  his  hearing. 

In  Rocco  V.  Parczyk,  9  Lea,  328,  where 
both  parties  agreed  that  there  had  been  a 
contract,  but  differed  as  to  the  compensa- 
tion, it  was  held  that  there  was  no  error 
in  permitting  the  plaintiff  to  prove  that 
just  before  ne  went  into  the  defendant's 
service,  he  voluntarily  left  a  much  more 
lucrative  employment  than  that  testified  to 
by  the  defendant,  and  also  in  permitting  the 
plaintiff  to  prove  that  after  he  entered  de- 
fendant's service  he  rejected  an  offer  from 
another  party  at  a  considerably  greater 
compensation  than  that  testified  to  by  the 
defendant.  This  case  is  of  doubtful  value 
on  the  subject  of  this  note  for  the  reason 
L.R.A.1915C. 


that  it  does  not  appear  whether  the  re- 
covery was  upon  special  contract  or  upon 
a  quantum  meruit,  the  court  finding  that 
there  was  no  error  in  an  instruction  that  if 
the  jury  should  find  from  the  testimony 
that  there  was  no  contract  as  to  compensa- 
tion, they  would  allow  the  plaintiff  what 
his  services  were  reasonably  worth. 

The  employer  may  not  show  what  the 
employee  did  after  he  left  the  defendant's 
employ.  Crawford  v.  Rice  &  H.  Baltimore 
Co.  98  S.  C.  121,  82  S.  E.  273,  where  the 
court  stated  that  under  some  circumstances 
such  evidence  might  be  slightly  relevant, 
but  as  a  general  rule  it  was  inadmissible. 

In  Rocco  V.  Parczyk,  supra,  it  was  held 
proper  to  refuse  to  permit  the  defendant 
to  show  that  the  plaintiff  received  from 
other  parties  after  he  had  left  the  de- 
fendant's employ,  and  three  years  after  the 
contract  in  question,  much  lower  compensa- 
tion than  he  claimed  in  the  suit. 

'    ■'        IT.  Miscellaneous, 

In  Auer  v.  Daufer,  17  Ky.  L.  Rep.  26, 
30  S.  W.  201,  the  court,  in  declining  to  re- 
verse a  judgment  for  the  plaintiff  where 
there  had  been  a  -controversy  between  the 
plaintiff  and  the  defendant  as  to  the  agreed 
price  for  the  plaintiff's  services,  commented 
on  the  fact  that  the  defendant  did  not 
permit  the  plaintiff  to  prove,  which  he  of- 
fered to  do  by  several  witnesses,  that  the 
value  of  the  services  that  he  rendered  was 
equal  or  greater  than  the  amount  he 
claimed  as  the  contract  price,  and  said: 
"Where  parties  differ  so  widely  as  to  the 
exact  terms  of  a  special  contract  for  serv- 
ices to  be  rendered,  we  cannot  well  avoid 
an  impression  that  where  one  of  them  offers 
to  prove,  clearly  and  conclusively,  by  a 
number  of  witnesses,  that  the  servicea 
actually  rendered  under  the  special  contract 
were  worth  the  price  which  he  says  was 
agreed  to  be  paid,  it  is  strongly  persuasive 
of  the  justice  of  his  claim.  IJoubtless  thi» 
consideration  had  its  influence  with  the 
court  below  on  the  trial."  The  court  i» 
probably  referring  to  the  refusal  of  the 
trial  court  to  set  aside  the  verdict;  it  does 
not  appear  why  the  evidence  was  not  ad- 
mitted as  was  done  in  Lexington  &  C.  Coun- 
ty Min.  Co.  V.  McKeal,  11  Ky.  L.  Rep.  137,. 
supra.  III.  a,  1. 

In  Barnes  v.  Spencer,  113  Minn.  101, 
129  N.  W.  140,  where  the  rate  of  wages 
claimed  by  the  plaintiff  seems  to  have  been, 
denied  by  the  defendant,  the  court  saidi 
"Plaintiff  claimed  an  express  contract  as 
to  wages.  He  was  permitted  to  testify  as 
to  the  character  of  his  work,  and  perhaps 
additional  work,  such  as  ehoring.  Ills 
was  not  error,  as  the  probability  of  the 
contract  claimed  was  an  element  proper  to 
be  considered  by  the  jury." 

In  Whitton  v.  Sullivan,  96  Cal.  480,  31 
Pac.  1115,  it  was  held  that  evidence  of  the 
value  of  the  work  was  properly  excluded 
where  it  was  offered  on  the  part  of  the  de- 
fendant, and  the  contract  had  been  made 
between  the   plaintiff  and  the   defendant's 
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agent,  and  there  was  no  controversy  between 
the  two  of  them  as  to  the  terms  of  the 
contract,  but  the  defendant  claimed  that  his 
agent  had  exceeded  his  powers.  The  court 
recognized  the  principle  quoted  in  the  prin- 
cipal case  from  Ellis  v.  Woodburn,  89 
Cal.  129,  26  Pac.  963. 

In  Connor  v.  Hackley,  2  Met.  613,  a  con- 
tractor, having  employed  the  plaintiff  at 
$30  a  month,  assigned  the  contract  to  the 
defendant  and  the  plaintill  continued  doing 
the  same  work  for  the  defendant  that  he 
had  formerly  done  for  the  original  con- 
tractor, and  afterward  sued  the  defendant 
for  a  balance  for  wages  at  the  rate  of  $40 
a  month,  and  put  in  evidence  showing  that 
Jiis  services  were  worth  that  amount.  The 
court  charged  the  jury  to  the  effect  that, 
while  Uiere  was  strong  evidence  from  which 
they  might  infer  that  the  plaintiff  con- 
tinued with  the  defendant  at  the  same 
rate  of  wages,  at  all  events  it  was  for  them 
to  find  what  the  contract  between  the  par- 
ties was,  and,  the  jury  having  found  a  ver- 
dict for  above  $30  a  month,  it  was  not  dis- 
turbed. 

In  Pettet  v.  Johnson,  —  Wash.  — ,  145 
Pac.  985,  the  court  stated  that  ordinarily 
evidence  of  the  value  of  the  services  was 
competent  and  admissible  where  there  was 
a  dispute,  for  the  purpose  of  furnishing 
circumstantial  evidence  as  to  which  con- 
tention was  correct,  but  where  the  plaintiff 
had  offered  such  evidence,  and  the  defendant 
had  objected  that  it  was  immaterial,  and 
the  question  was  withdrawn,  the  defendant 
could  not  thereafter  object  that  evidence 
that  he  sought  to  put  in  of  the  same  nature 
was  excluded. 

In  Allison  v.  Scheeper,  0  Daly,  36S,  where 
an  attorney  sued  his  client  for  25  per  cent 
of  an  award  on  an  allegation  that  there 
was  a  special  contract  by  which  he  was  to 
receive  that  per  cent,  or  nothing  if  there 
was  no  award,  the  client  seema  to  have 
defended  on  the  ground  that  she  never  made 
any  contract  at  all  with  the  plaintiff.  The 
plaintiff  recovered,  and  the  court  held  that 
it  was  proper  and  necessary  in  fact  for  Uie 
plaintiff  as  an  attorney  to  show  that  the 
amount  of  the  contract  was  just,  fair,  and 
reasonable,  and  therefore  it  was  proper  for 
him  to  show  that  it  was  the  usual  contract. 

The  following  Texas  cases  apparently 
relate  simply  to  the  question  of  quantum 
meruit  : 

In  Ix>hner  v.  Wilcox,  —  Tex.  Civ.  App. 
— ,  43  8.  W.  27,  it  was  held  that  in  an  ac- 
tion by  an  attorney  to  recover  a  definite 
amount  on  a  special  contract  for  his  serv- 
ices, it  was  error  to  permit  him  to  show 
the  value  of  his  services.  The  court's  de- 
cision is  apparently  upon  the  ground  that 
in  this  way  he  would  be  permitted  to  re- 
cover upon  a  quantum  meruit. 

In  Mullinax  v.  Pyron,  -~  Tex.  Civ.  App. 
— ,  123  S.  W.  1139,  upon  an  allegation  of 
a  special  contract,  evidence  of  the  reasonable 
and  customary  price  for  the  services  in  the 
neighborhood  was  held  to  be  error,  as  proof 
of  a  quantum  meruit  was  not  admissible 
under  the  circumstances. 
L.R.A.1915C. 


There  is  no  error  in  excluding  evidenca 
as  to  the  value  of  services  long  after  the 
contract  was  made  (Dickey  v.  Greenleaf, 
38  Ohio  St.  593),  nor  in  ex^uding  evidence 
as  to  the  prevailing  rate  of  wages  at  a  time 
not  limited  to  the  time  of  the  contract,  or 
to  a  reasonable  time  prior  thereto  (Stagg 
V.  Barrett,  78  N.  J.  L.  588,  76  Atl.  974. 
supra,  III.  c),  where  the  admissibility  of 
the  evidence  in  any  case  was  not  passed 
upon. 

It'  may  be  noted  that  it  does  not  appear 
that  there  was  any  dispute  as  to  the  con- 
tract price  in  Brigham  v.  Hawley,  17  III. 
38,  2  Mor.  Min.  Rep.  59,  nor  in  Wilson 
V.  Wilson,  125  111.  App.  385.       B.  B.  B. 
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ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY,   Appt., 

V. 

H.  C.  ROGERS  et  al.,  Doing  Business  as 
Rogers  &  Thomas. 

(162  Ky.  535,  172  S.  W.  948.) 

Carrier    ^    Improper    loading    of    livo 
stock  —  liability  for  Injury. 

A  carrier  is  not  liable  for  injury  to 
live  stock  loaded  by  the  shipper  into  a 
car  furnished  for  that  purpose,  because  of 
the  improper  manner  oi  loading,  if  it  did 
not  in  fact  discover  the  fault,  although 
it  might  have  done  so,  since  it  may  assume 
that  the  shipper  has  loaded  the  car  proper- 
ly- 

(February  4,   1915.) 


Note.  —  Effect  of  shipper's  negligenoa 
in  loading  car,  or  as  to  condUi07i  of 
car,  upon  the  carrier's  comtnon-l4itv 
liabiUty. 

This  note  is  supplementary  to  the  one  ap- 
pended to  Duncan  v.  Great  Northern  R.  Co. 
19L.R.A.(N.S.)  952. 

It  should  be  noted  that  these  notes  do 
not  include  cases  where  a  carrier  accepts 
property  which  is  improperly  packed  or 
crated,  such  cases  being  covered  in  the  note 
to  Atlantic  Coast  Line  R.  Co.  v.  Rice,  29 
L.R.A.(N.S.)  1214. 

As  to  the  validity  of  a  provision  in  a 
carrier's  contract  imposing  the  responsibili- 
ty of  inspecting  and  selecting  cairs  upon  the 
shipper,  see  note  to  Adams  v.  Colorado  &  S. 
R.  Co.  36  L.R.A.(N.S.)  412. 

Improper  loading — in  general. 

See   also   note   in   10   L.R.A.(N.S.)    952. 

In  Crawford  v.  Southern  R.  Co.  56  8.  C. 
136,  34  S.  E.  80,  it  is  held  that  the  duty  to 
see  that  a  car  is  properly  loaded  devolves 
upon  the  carrier,  and  therefore  it  cannot 
by  contract  relieve  itself  from  the  conse- 
quences of  an  overloading  of  the  cars  by  the 
shipper. 

In  McCarthy  v.  Louisvill«  &  N.  R.  Co. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch,  Third 
Division,  of  the  Circuit  Court  for  Jeffer- 
son County,  in  plaintiffs'  favor  in  an  ac- 
tion brought  to  recover  damages  for  in- 
juries to  a  shipment  of  live  stock  while  in 
defendant's  possession  for  transportation. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
'     Mr.   R.    V.    Fletcher,    with   Messrs.    S. 
Iiyman  Barber  and  Trabue,  Doolan,  & 
Cox,  for  appellant: 

The  proximate  and  only  cause  of  the 
injury  and  damage  was  the  act  of  the  ship- 
pers, and  defendant  was  not  liable. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  t.  San- 
ders, 118  Ky.  110,  80  S.  W.  488;  Illinois 
C.  R.  Co.  V.  Holt,  29  Ky.  L.  Rep.  135,  92  S. 


W.  540;  Kelly  v.  Adams  E.\p.  Co.  134  Ky. 
208,  119  S.  W.  747;  Louisville  &  N.  R.  Co. 
V.  Cooper,  142  Ky.  533,  134  S.  W.  920;  Cin- 
cinnati, N.  0.  &  T.  P.  R.  Co.  V.  Rankin, 
153  Ky.  730,  45  L.R.A.(N.S.)  529,  156 
S.  W.  400;  Hutchinson,  Carr.  3d  ed.  §  265; 
a  Cyc.  370,  578;  Fordyce  v.  McPIynn,  56 
Ark.  424,  19  S.  W.  961;  Pennsylvania  Co. 
V.  Kenwood  Bridge  Co.  170  IlL  645,  49  N. 
E.  215;  Evans  v.  Fitchburg  R.  Co,  111 
Mass.  142,  IS  Am.  Rep.  19;  Ficklin  v.  Wa- 
bash R.  Co.  115  Mo.  App.  633,  92  S.  W. 
347;  Rixford  v.  Smith,  52  N.  H.  355,  13 
Am.  Rep.  42;  Goodman  v.  Oregon  R.  ft 
Nav.  Co.  22  Or.  14,  28  Pac.  894;  Texas  & 
P.  R.  Co.  V.  Klepper,  —  Tex.  Civ.  App.  — > 
24  S.  W.  567;  Ft.  Worth  ft  D.  C.  R.  Co.  v. 
Word.  —  Tex.  Civ.  App.  — ,  32  S.  W.  14; 


102  Ala.  193,  48  Am.  St.  Rep.  29,  14  So. 
370,  in  which  it  does  not  clearly  appear 
whether  the  injury  to  the  goods  was  due 
to  improper  packing  or  to  improper  loading, 
the  court,  after  pointing  out  that  there 
could  be  no  contributory  negligence  treated 
as  a  defense  to  an  action  against  the  car- 
rier on  its  common-law  liability,  but  that 
negligence  of  the  shipper  would  be  avail- 
able as  a  defense  only  when  it  was  the  sole 
cause  of  the  injury,  said:  "If  the  improp- 
er loading  was  apparent,  that  is,  was  a  fact 
which  addressed  itself  to  the  ordinary  ob- 
servation of  the  carrier's  servants,  or  if 
it  was  not  apparent,  but  the  carrier  was 
yet  guilty  of  negligence  but  for  which  the 
injury  would  not  have  happened,  the  car- 
rier would  be  liable  notwithstanding  the 
negligence  of  or  imputable  to  the  plaintiffs. 
If  the  cars  used  in  this  transportation  were 
close  cars  and  came  to  the  defendant  with 
their  doors  closed,  so  that  without  open- 
ing the  doors  the  condition  of  their  contents 
could  not  be  seen,  we  should  say  the  im- 
proper loading,  if  they  were  indeed  im- 
properly loaded,  was  not  apparent  with- 
in the  meaning  of  the  rule  we  have  stated; 
in  such  case  there  would  be  we  think  no 
duty  on  the  connecting  carrier  to  open  the 
cars  and  inspect  their  contents,  which  were 
not  of  a  character  to  require  such  attention, 
assuming  proper  loading  in  the  first  in- 
stance." 

In  permitting  a  shipper  to  load  the  cars 
himself,  a  carrier  does  not  make  the  ship- 
per its  agent,  so  that  it  will  become  lia- 
ble for  the  manner  in  which  the  car  is  load- 
ed on  the  ground  of  agency.  Pennsylvania 
Co.  V.  Kenwood  Bridge  Co.  170  III.  645,  49 
N.  E.  215. 

In  Pennsylvania  Co.  v.  Kenwood  Bridge 
Co.  supra,  which  was  an  action  for  injury 
to  trusses  loaded  by  a  shipper  upon  de- 
fendant's car,  because  they  were  too  high 
to  go  under  a  bridge,  the  court  said  that 
if  permission  was  given  to  load  them  at  a 
height  at  which  they  would  pass  under 
wires  and  bridges  on  the  road,  and  they 
were  loaded  at  a  greater  height,  so  that 
they  could  not  pass  under  a  certain  bridge, 
it  would  conflict  with  the  plainest  principles 
L.R.A.1916C. 


of  justice  to'  permit  the  plaintiff  to  recover 
for  injury  resulting  from  its  own  faulty 
unless  the  defendant  had  knowledge  of  the 
fact;  and  an  instruction  which  would  re- 
quire an  inspection  at  all  events,  regardless 
of  the  question  of  whether  the  circumstan- 
ces were  such  that  defendant  had  a  right 
to  rely  upon  an  understanding  that  the 
trusses  would  be  of  a  certain  height,  and 
not  to  measure  them  to  see  whether  the 
understanding  had  been  disregarded,  was 
erroneous. 

In  Elgin,  J.  ft  E.  R.  Co.  v.  Bates  Mach. 
Co.  98  111.  App.  311,  affirmed  in  200  Til. 
636,  93  Am.  St.  Rep.  218,  66  N.  E.  326, 
which  was  an  action  for  damages  for  injury 
to  a  fly  wheel  which  was  shipped  over  de- 
fendant's road,  liability  for  which  defendant 
sought  to  escape  on  the  ground  that  the 
injury  to  the  wheel  was  caused  by  the  neg- 
ligent manner  in  which  it  was  loaded,  sup- 
ported, and  fastened  upon  the  car  by  the 
shipper,  the  court  held  that  the  question 
of  negligence  on  the  part  of  the  shipper 
was  one  for  the  jury,  and  said  that,  more- 
over, if  the  wheel  was  not  properly  prepared 
for  shipment,  it  was  apparent  to  the  car- 
rier, and  it  should  have  refused  to  accept 
it  in  that  condition  or  have  prepared  it 
itself. 

In  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Smith,  2  Tex.  App.  Civ.  Caa.  (WillsOn) 
§  138,  it  was  held  that  the  act  of  shipper* 
in  loading  com  into  cars  while  it  was  wet, 
because  of  which  it  spoiled  during  transit, 
was  such  negligence  on  the  part  of  the  ship- 
pers as  to  relieve  the  carrier  from  liability, 
inasmuch  as  none  of  the  carrier's  officials  or 
employees  had  anything  to  do  with  receiv- 
ing, handling,  or  loading  the  corn  into  the 
car  for  shipment. 

In  Ross  v.  Tl-oy  ft  B.  R.  Co.  49  Vt.  364, 
24  Am.  Rep.  144,  it  was  held  that  where 
the  shipper  loaded  heavy  machinery  onto  a 
flat  car  and  improperly  fastened  it  thereon, 
because  of  which  it  was  thrown  off  and 
damaged,  the  carrier  would  not  be  liable, 
not  being  an  insurer  against  the  negligent 
acts  of  shippers. 

In  Texas  ft  P.  R.  Co.  v.  Kelly,  —  Tex. 
Civ.  App.  — ,  74  S.  W.  343,  it  was  held  that 
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Texas  &  P.  R.  Co.  v.  Edins,  36  Tex.  Civ. 
App.  639,  83  S.  W.  253;  International  4 
<i.  N.  R.  Co.  V.  Drought,  —  Tex.  Civ.  App. 
— ,  100  S.  W.  1011 ;  Gulf,  W.  T.  &  P.  R.  Co. 
T.  VVittnebert,  101  Tex.  368,  14  L.R.A. 
(N.S.)  1227,  130  Am.  St.  Rep.  858,  108  S. 
W.  160,  16  Ann.  Cas.  1153;  Ross  v.  Trov  & 
B.  R.  Co.  49  Vt.  364,  24  Am.  Rep.  144: 
Betts  V.  Farmers'  Loan  &  T.  Co.  21  Wis.  81, 
91  Am.  Dec.  460;  Miltimore  v.  Chicago  & 
N.  W.  R.  Co.  37  Wis.  190. 

Mr.  Thomas  C.  Mapother,  for  appel- 
lees: 

Defendant  was  liable  for  the  injury. 

Louisville,  H.  &  St.  L.  R.  Co.  v.  South- 
ern Seating  ft  Cabinet  Co.  157  Ky.  772,  164 
S.  W.  90;  Kelly  v.  Adams  Exp.  Co.  134  Ky. 
208,   119   S.   W.   747;    Union   Exp.   Co.   v. 


Graham,  26  Ohio  St.  595;  McCarthy  t. 
Louisville  ft  K.  R.  Co.  102  Ala.  193,  43 
Am.  St.  Rep.  29,  14  So.  370;  Atlantic  Coast 
Line  R.  Co.  v.  Rice,  169  Ala.  205,  29  L.R.A. 
(2S'.S.)  1214,  52  So.  918,  Ann.  Cas.  1912B, 
389;  Hannibal  &  St.  J.  R.  Co.  v.  Swift,  12 
Wall.  262,  20  L.  ed.  423. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

On  February  4,  1914,  in  the  Jefferson 
circuit  court,  Rogers  ft  'I'bomas  obtained  a 
verdict  and  judgment  against  the  Illinois 
Central  Railroad  Company  in  the  sum  of 
$219.10  for  damages  to  a  shipment  of  live 
stock  which  was  delivered  by  them  to  and 
acceptid  by  the  railroad  company  at  Leitch- 
field  on  April  29,  1913,  for  transportation 


the  fact  that  stoves  had  l>een  improperly 
loaded  on  the  cars  either  by  the  shipper 
or  the  initial  carrier,  together  with  a  show- 
ing that  the  car  was  properly  handled  by 
the  final  carrier,  was  sufficient  to-  exempt 
the  latter  from  liability  for  injury  to  the 
stoves,  the  car  being  sealed  and  the  stoves 
not  being  exposed  to  view  when  received 
by  defendant. 

In  International  ft  G.  N,  R.  Co.  v. 
Drought,  —  Tex.  Civ.  App.  — ,  100  S.  W. 
1011,  it  is  held  that  where  a  shipper  as- 
sumes the  duty  of  loading  ears  for  ship- 
ment, tlie  carrier  is  not  liable  for  damages 
arising  from  the  improper  loading  of  the 
goods,  and  the  fact  that  the  defendant's 
conductor  knew  that  the  goods  were  not 
properly  loaded  would  not  relieve  the  ship- 
per from  the  effects  of  his  contributory 
negligence,  the. only  inquiry  being.  Did  the 
negligence  of  plaintiff  contribute  to  the 
injury  of  his  property? 

In  St.  Louis  Southwestern  R.  Co.  t. 
Woldert  Grocery  Co.  —  Tex.  Civ.  App.  — , 
344  8.  W.  1194,  there  being  testimony  tend- 
ing to  show  that  peaches  were  loaded  by 
the  carrier's  agent  in  accordance  with  in- 
structions given  by  the  shipper,  and  that 
they  may  have  been  so  loaded  because  of  the 
failure  of  the  carrier  to  furnish  regulation 
material  necessary  to  properly  load  them, 
and  that  they  were  loaded  in  the  best  man- 
ner possible  under  the  circumstances,  it 
could  not  he  said  as  a  matter  of  law  that, 
in  instructing  the  carrier  to  load  them  as 
they  were  loaded,  the  shipper  was  guilty 
of  such  negligence  as  deprived  him  of  a 
right  to  recover  against  the  carrier. 

—live  stock. 

See   also  note   in   19  Ii.R.A.(N.S.)    952. 

As  to  condition  of  car,  see  infra,  "Xeg- 
ligence  as  to  condition  of  car." 

Generally,  as  to  the  liability  of  a  carrier 
for  suffocation  of  live  stock,  see  note  to 
Kime  v.  Southern  R.  Co.  43  L.R.A.(N.S.) 
«17. 

In  Ames  v.  Fargo,  114  App.  Div.  666,  99 
N.  Y.  Supp.  994,  which  was  an  action  for 
damages  against  an  express  company  for  in- 
L.R.A.1915C. 


jury  to  a  horse  which  it  undertook  to  carry 
for  plaintiff,  defendant  was  held  not  liable, 
it  appearing  that  the  injury  was  due  to 
the  faulty  manner  in  which  the  horse  was 
tied  in  the  car,  and  that  the  shipper  direct- 
ed bow  she  should  be  tied,  over  the  objec- 
tion of  one  of  defendant's  agents  that  she 
was  tied  with  too  long  a  rope. 

In  Kinnick  Bros.  v.  Chicago,  R.  I.  ft  P. 
R.  Co.  69  Iowa,  665,  29  N.  W.  772,  it  was 
held  that  where  a  carrier's  agent  took  a 
contract  for  shipment  of  a  carload  of  hogs, 
and  went  to  the  car  after  it  was  loaded 
and  closed  and  sealed  it,  the  carrier  should 
be  held  to  have  assumed  all  the  liabilities 
of  a  common  carrier  with  reference  to  it, 
though  the  shipper  loaded  the  hogs  in  the 
car  without  assistance  or  direction  from 
its  agents  or  employees,  and  the  car  was 
overcrowded. 

If  a  car  was  overloaded  or  overcrowded 
with  sheep  by  the  shipper,  so  that  he  would 
be  held  to  have  no  cause  of  action  because 
of  the  overcrowding,  by  reason  of  his  con- 
tributory negligence  in  that  respect,  it 
would  not  relieve  the  carrier  from  liability 
for  its  negligence,  if  any,  in  keeping  the 
car  without  unloading  for  an  unreasonable 
length  of  time  at  the  feeding  station. 
Moore  v.  Chicago,  R.  I.  ft  P.  R.  Co.  151 
Iowa,  353,  131  N.  W.  30. 

In  Colsch  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
—  Iowa,  — ,  117  N.  W.  281,  it  is  held  that 
where  a  carrier  accepts  a  car  with  full  no- 
tice of  the  number  and  weight  of  the  cattle 
loaded  into  it,  and  issues  its  bill  of  lading 
showing  such  facts,  it  cannot  escape  re- 
sponsibility for  injury  to  the  stock  by  show- 
ing that  the  car  was  overloaded  by  the  ship- 
per. 

In  a  later  decision  in  the  same  case, 
reported  in  149  Iowa,  176,  34  L.R.A.(N.S.) 
1013,  127  X.  W.  198,  Ann.  Cas.  1912C,  915, 
which  is  apparently  a  rehearing  and,  in 
effect,  overrules  tlie  former  decision,  the 
court  reversed  the  judgment  in  favor  of  the 
shipper  on  several  grounds,  one  of  which 
was  that  the  court  excluded  evidence  of  ad- 
missions by  the  shipper  to  the  conductor 
that  his  agent  in  loading  the  car  had  put 
too  many  animals  into  it,  and  it  was  held 
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to  Louisville.  It  was  shown  in  evidence  by 
the  plaintiffs  that  they  loaded  a  mixed  car 
of  live  stock  at  Leitchfield,  in  three  sepa- 
rate compartments;  in  one  end  of  the  car, 
some  calves  and  sheep;  in  the  other  end, 
eight  head  of  cattle;  and,  in  the  middle  and 
separated  by  partitions  at  either  end,  a  lot 
of  hogs.  It  was  further  shown  that,  on 
arrival  of  the  car  at  Louisville,  two  hogs 
were  dead,  one  cow  crippled,  and  three  or 
four  others  somewhat  injured.  The  duty 
of  doing  the  loading  was  assumed  by  the 
shippers;  they  loaded  the  car  themselves 
without  assistance  of  any  of  the  carrier's 
agents;  and  the  agent  at  Leitchiield  did 
not  examine  the  car  after  it  was  loaded. 
It  was  shown  by  the  crew  of  the  train 
which  handled  the  ear  that  at  Kroft's  sta- 


tion some  25  miles  from  Leitchfield,  they 
discovered  that  there  was  something  wrong 
in  the  car,  and  made  an  investigation  which 
disclosed  that  one  hog  was  dead  and  another 
badly  injured;  one  cow  was  down  and  three 
or  four  others  injured;  that  about  fifteen 
hogs  were  in  the  same  compartment  with 
the  cattle;  that  they  must  have  been  loaded 
that  way,  as  the  partition  between  the  cat- 
tle and  the  remainder  of  the  hogs  was  in- 
tact. The  trainmen  knocked  this  partition 
out,  thus  allowing  all  the  hogs  to  be  in 
the  same  compartment  with  the  cattle. 

1.  The  court  instructed  the  jury  that  it 
was  the  duty  of  the  railroad  agent  at 
Leitchfield  to  see  that  the  live  stock  was 
properly  loaded  before  receiving  it  for  ship- 
ment; and  that  if  they  believed  from  the 


that,  at  most,  it  was  a  question  for  the  jury 
as  to  whether  defendant  knew  or  should 
have  known  the  manner  in  which  the  stock 
was  loaded,  and  assumed  the  risks  incident 
thereto. 

In  Texas  &  P.  R.  Co.  v.  Klepper,  —  Tex. 
Civ.  App.  — ,  24  S.  W.  567,  it  was  held  that 
the  carrier  should  have  been  allowed  to 
prove  that  the  car  was  overcrowded  by 
having  too  many  horses  placed  in  it,  when 
the  evidence  was  undisputed  that  the  ship. 
per  loaded  the  car,  as,  if  he  placed  too 
many  in  the  car  and  the  injury  resulted 
therefrom,  he,  and  not  the  carrier,  would 
oe  at  fault,  and  should  bear  the  loss  caused 
thereby.  And  it  was  no  answer  to  say 
that  the  shipper  called  for  a  34-foot  car, 
and  was  told  that  he  could  only  be  fur- 
nished with  one  33  feet  long,  as  he  knew  the 
size  of  the  car  and,  if  he  knew  he  required 
a  longer  one,  his  negligence  was  the  greater 
in  crowding  the  horses  into  a  shorter  one. 
In  Missouri,  K.  ft  T.  R.  Co.  v.  Belcher, 
—  Tex.  Civ.  App.  — ,  41  8.  W.  706,  the 
fact  that  a  shipper  crowded  fifty  head  of 
cattle  into  cars  the  proper  limit  of  capaci- 
ty for  which  was  forty-five  head  was  con- 
sidered an  element  of  contributory  neg- 
ligence upon  his  part,  and  the  court  said 
that  the  error  committed  in  finding  an 
absence  of  contributory  negligence  was  not 
immaterial. 

In  Texas  &  P.  R.  Co.  t.  Edins,  36  Tex. 
Civ.  App.  639,  83  S.  W.  253,  where  it  ap- 
peared that  there  was  a  contract  exempt- 
ing the  carrier  from  liability  for  negli- 
gence of  the  shipper  in  loading  the  cars, 
the  court  said  that  at  all  events,  it  being 
the  fault  of  the  shipper  in  whole  or  in  part 
in  loading  too  many  horses  into  one  car, 
he  would  not  be  entitled  to  recover  for  in- 
juries due  to  such  overloading,  contract  or 
no  contract. 

Negligence  as  to  condition  of  car. 

See   also  note   in   19   L.R.A.(N.S.)    952. 

It  is  incumbent  upon  a  carrier  to  furnish 
a  car  properly  equipped  to  safely  trans- 
port horses  to  their  destination,  and  it  is 
not  the  duty  of  the  shipper  to  inspect  the 
L.R.A.1916C. 


car  to  see  that  it  is  safe.    Chicago,  B.  &  Q. 
R.  Co.  V.  Morris,  16  Wyo.  308,  93  Pac.  664. 

In  Southern  R.  Co.  v.  Williams,  139  Ga. 
357,  77  S.  £.  lo3,  it  was  held  that,  al- 
though plaintiff  observed  the  condition  of 
the  car  at  the  time  he  loaded  the  fruit  into 
it  with  reference  to  insufficient  refrigera- 
tion, still  if  he  called  the  attention  of  the 
agent  of  the  company  at  the  shipping  point 
to  the  condition  of  the  car,  and  the  agent 
of  the  company  directed  him  to  go  ahead 
and  load  the  fruit,  assuring  him  that  the 
railway  company  would  furnish  the  ice, 
and  plaintiff,  relying  on  that  promise, 
loaded  the  car  and  the  company  failed  to 
furnish  the  ice,  because  of  which  the  fruit 
was  damaged,  it  was  liable. 

In  Blair  v.  Wells-Fargo  &.  Co.  165  Iowa, 
190,  135  N.  W.  615,  which  was  an  action 
for  damage  to  horses  which  were  being 
transported  by  defendant,  due  to  a  defective 
condition  of  the  car  which  exposed  the 
horses  to  severe  weather,  it  was  held  that 
if  apparently  mild  weather  prevailed  from 
the  time  the  horses  were  loaded  by  the 
shippers  until  after  they  left  an  interme- 
diate point,  and  by  reason  thereof  the  un- 
suitablenesB  of  the  car  to  properly  protect 
the  horses  did  not  become  at  once  apparent 
to  them,  the  court  could  not  say  that  thev 
used  the  car  so  furnished  at  their  own  peril, 
or  that  failure  to  make  complaint  at  the 
intermediate  point  operated  as  a  waiver 
or  estoppel  against  their  right  to  maintain 
an  action  for  damages,  the  court  saying: 
"When  a  carrier  undertakes  to  furnish  a 
car  for  a  particular  service,  it  is  in  duty 
bound  to  supply  one  which  is  free  from  sub- 
stantial defects  imfltting  it  for  the  rea- 
sonably safe  carriage  of  the  proposed 
freight,  and  while  the  shipper  cannot  shut 
his  eyes  to  the  clear  and  manifest  unfitness 
of  the  car  tendered  him,  he  is  under  no 
legal  obligation  to  closely  inspect  it.  In 
other  words,  he  is  entitled  to  assume  under 
all  ordinary  circumstances  that  the  car- 
rier has  performed  its  legal  duty,  and  that 
the  car  is  reasonably  well  adapted  to  the 
purpose  for  which  it  is  ordered." 

When  a  shipper  orders  a  car  for  a  par- 
ticular purpose,  and  this  purpose  is  known 
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evidence  that  the  railroad  company  accept- 
ed the  shipment  not  properly  loaded,  but  in 
good  condition,  and  that  the  live  stock  vras 
injured  or  damaged  or  depreciated  in  value 
on  delivery  at  destination,  they  should 
find  for  the  plaintiff,  unless  they  should 
further  believe  from  the  evidence  that  such 
injury  or  depreciation  was  caused  by  the 
inherent  nature  or  propensities  of  the 
animals,  or  was  due  to  causes  beyond  de- 
fendant's control,  in  either  of  which  latter 
events  they  should  find  for  defendant.  Ap- 
pellant complains  of  this  instruction  for  the 
reason  that  its  effect  is  to  impose  liability 
upon  the  carrier  for  loss  or  injury  due  to 
improper  loading  of  the  car  by  the  shipper. 


Appellees  insist  that  the  instruction  is 
proper,  and  cite  in  support  of  their  conten- 
tion the  case  of  Louisville,  H.  &  St.  L.  R. 
Co.  T.  Southern  Seating  &  Cabinet  Co. 
167  Ky.  772,  164  S.  W.  90.  In  that  case 
the  court,  in  illustrating  what  was  meant 
by  the  rule  that  a  carrier  is  not  liable  as  an. 
insurer  for  loss  or  injury  caused  by  the  act 
or  fault  of  the  shipper,  said:  "For  instance, 
under  the  fourth  exception,  ...  if 
goods  are  insufficiently  packed,  and  this  fact 
is  not  known  to  the  carrier  nor  discoverable 
by  the  exercise  of  ordinary  care,  it  is  not 
liable  for  loss  or  injury  due  to  such  insuffi- 
cient packing,  if  itseU  free  from  negli- 
gence." 


to  the  carrier  and  it  agrees  to  furnish  the 
kind  of  car  ordered,  his  acceptance  of  a 
car  other  than  the  one  ordered  does  not 
generally  constitute  a  waiver  of  his  right 
to  recover  damages  for  injury  caused  by 
the  defective  condition  or  insulliciency  of 
the  car  which  he  accepts.  Louisville  &  N. 
R.  Co.  V.  Rash,  141  Ky.  225,  132  S.  W.  553. 
In  Missouri,  K.  &  T.  R.  Co.  v.  McLean, 
65  Tex.  Civ.  App.  130,  118  8.  W.  161,  the 
court  said  that  if  a  common  carrier  un- 
dertakes to  carry  perishable  property  in 
cars  especially  adapted  to  preserve  it,  he 
will  become  responsible  for  any  defects  in 
the  cars  resulting  in  injury  to  the  prop- 
erty; and  although  a  shipper  may  discover 
before  the  loading  of  or  departure  of  the 
car  that  it  is  not  suitable  for  carrying  cab- 
bages or  other  like  perishable  goods,  he 
will  not  on  that  account  be  deemed  guilty 
of  contributory  negligence  or  to  assume  the 
risk,  where  he  has  no  means  or  opportunity 
of  relieving  himself  of  the  situation. 

In  ClevSand,  C.  C.  4;  St.  L.  R.  Co.  v. 
Ivouisvillc  Tin  &  Stove  Co.  33  Ky.  L.  Rep. 
024,  17  L.R.A.(X.S.)  1034,  111  S.  W.  368, 
it  is  held  that  a  railroad  company  cannot 
escape  liability  for  injury  through  rust 
to  metal  loaded  into  one  of  its  cars,  be- 
cause of  the  fact  that  the  ear  did  not  prop- 
erly protect  the  metal  from  the  elements, 
on  the  ground  that  the  shipper  loaded  the 
metal  without  exercising  reasonable  care  to 
ascertain  whether  or  not  it  was  in  proper 
condition  for  the  intended  use. 

But  in  Otrich  v.  St.  Louis,  I.  M.  «:  8.  R. 
Co.  154  Mo.  App.  420,  134  S.  W.  665,  where 
it  appeared  that  the  defendant's  agent  in- 
formed the  shipper  that  the  car  which  had 
been  furnished  was  not  suitable  for  loading 
live  stock,  and  that  if  he  would  wait  until 
the  next  day  a  suitable  car  would  be  fur- 
nished, but  that  the  shipper  decided  to  use 
the  car  which  had  been  furnished  and 
repaired  and  loaded  it  himself,  it  was  held 
that,  by  accepting  the  car  furnished  rather 
than  waiting  until  a  better  one  could  be 
secured,  he  waived  all  right  to  complain 
of  the  injuries  resulting  from  the  kind  of 
car  which  was  furnished. 

In  Allen  v.  Chicago,  B.  &,  Q.  R.  Co.  82 
Neb.  726,  23  L.R.A.(N.S.)  278,  118  N.  W. 
655,  it  was  held  that  if  a  car  furnished  for 
L.R.A.1915C. 


the  transportation  of  live  stock  could  be 
made  reasonably  suitable  and  safe  only 
by  bedding  it  with  sand,  cinders,  hay, 
straw,  or  some  like  substance,  it  was  the 
carrier's  duty  to  provide  that  bedding,  and 
that  it  could  not  relieve  itself  of  such  lia- 
bility by  suggesting  that  the  plaintiff  use 
some  other  and  insufficient  article  for  that 
purpose,  nor  was  it  relieved  of  liability  by 
the  fact  that  the  plaintiff's  agent  accepted 
the  car  without  proper  bedding. 

But  in  Texas  C.  R.  Co.  v.  O'Laughlin,  — 
Tex.  Civ.  App.  — ,  72  S.  W.  610,  which  was 
an  action  for  injury  to  live  stock  shipped 
over  defendant's  road,  because  of  insuffi- 
cient bedding  in  the  cars,  it  was  held  that 
if  plaintiff  was  present  at  the  time  when 
the  cars  were  biedded  by  defendant,  and 
expressed  his  satisfaction  with  the  bedding 
in  the  cars,  and  agreed  to  accept  them  a^ 
sufficiently  ))edded,  the  carrier  would  not 
be  liable. 

In  Texas  &,  N.  0.  R.  Co.  v.  Davis-Fowler 
Co.  ■—  Tex.  Civ.  App.  — ,  133  S.  VV.  309, 
it  is  held  that  if  a  shipper  in  directing  how 
goods  shall  be  carried  has  specified  in  the 
contract  of  shipment  that  the  car  in  which 
they  are  shipped  shall  b«  ventilated  in  a 
certain  manner,  and  the  goods  are  injured 
by  the  car  being  ventilated  in  accordance 
with  such  direction,  the  carrier  is  not  liable 
for  the  damages  flowing  from  its  being  ven- 
tilated in  obedience  to  the  shipper's  direc- 
tion. But  the  fact  that  the  car  was  re- 
ceived with  the  ventilators  arranged  in  a 
certain  condition  will  not  relieve  the  car- 
rier from  liability,  as  no  duty  rested  on 
the  shipper  under  the  contract  to  see  to 
the  arrangement  of  the  ventilating  appara- 
tus of  the  car,  nor  was  such  duty  cast  upon 
him  by  the  law. 

In  Central  of  Georgia  R.  Co.  v.  Chicago- 
Varnish  Co.  169  AU.  287,  63  So.  832,  it 
was  held  that  while  a  carrier  could  not  be 
held  responsible  for  a  loss  which  arose  out 
of  the' condition  of  the  cars  alone,  where 
the  shipper  had  undertaken  to  furnish  the 
cars,  the  carrier  could  not  escape  respon- 
sibility where  the  cars  were  furnished  by 
the  shipper  under  an  agreement  by  wlucii 
the  earner  was  to  keep  them  in  repair  at 
the  expense  of  the  shipper.  R.  I*  S. 
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But  in  stating  the  illustration  quoted, 
the  court  had  in  mind  only  those  instances 
where  the  goods  are  delivered  in  crates  or 
packages  to  the  carrier  at  its  warehouse, 
there  to  be  loaded  into  cars  by  the  carrier, 
and  not  by  the  shipper.  In  such  cases,  the 
weight  of  authority  is  that,  if  the  improper 
condition  is  not  known  to  the  carrier  or 
discoverable  by  the  exercise  of  ordinary 
care,  it  is  not  liable  for  loss  or  injury  due 
to  such  insufficient  packing,  if  itself  free 
from  negligence.  6  Cyc.  380;  4  R,  0.  L. 
Carriers,  §  203;  18  Ann.  Cas.  234,  note;  29 
L.R.A.(N.S.)  1214,  note.  But  where  the  im- 
proper condition  of  the  goods  is  known 
to  the  carrier  or  discoverable  in  the  exer- 
cise of  reasonable  care  in  the  ordinary 
handling  and  loading  of  the  goods,  and 
they  are  accepted  by  the  carrier  without 
qualification  or  dissent  in  respect  of  such 
condition,  the  carrier  must  handle  the  ship- 
ment with  reference  to  such  defective  con- 
dition, and  is  liable  for  loss  or  injury  there- 
to if  negligent  in  respect  thereof,  llie 
David  &,  Caroline,  5  Blatchf.  266,  Fed.  Cas. 
No.  3,593;  Union  Exp.  Co.  v.  Graham,  26 
Ohio  St.  695. 

It  is  well  settled  by  the  almost  unani- 
mous authorities  that  where  the  carrier  fur- 
nishes a  car  to  the  shipper  for  the  purpose 
of  shipping  live  stock  therein,  and  the  lat- 
ter loads  the  live  stock  himself,  and  in 
doing  so  he  overcrowds  the  animals  or 
places  in  one  compartment  animals  of  dif- 
terent  kinds,  the  risk  of  loss  or  injury  is 
upon  the  shipper,  being  caused  by  his  own 
act,  or  by  his  ovra  act  in  conjunction  with 
the  inherent  nature,  propensities,  and  quali- 
ties of  the  animals  themselves;  the  carrier 
not  being  liable  for  loss  or  injury  due  to 
either  or  both  of  such  causes.  Hutchinson, 
Carr.  §  333;  Fordyce  v.  McFlynn,  66  Ark. 
424,  19  S.  W.  961;  Ficklin  v.  Wabash  R. 
Co.  115  Mo.  App.  633,  92  S.  VV.  347  (over- 
crowded sheep) ;  Ft.  Worth  &.  D.  C.  R.  Co. 
V.  Word,  —  Tex.  Civ.  App.  — ,  32  S.  W.  14; 
Squire  v.  New  Vork  C.  R.  Co.  98  Mass.  239, 
93  Am.  Dec.  162  (hogs) ;  Texas  &  P.  R.  Co. 
V.  Klepper,  —  Tex.  Civ.  App.  — ,  24  S.  W. 
567  (overcrowded  horses) ;  Miltimore  v. 
Chicago  &  N.  W.  R.  Co.  37  Wis.  190  (wagon 
not  securely  loaded  on  car) ;  Ross  v.  Troy 
&  B.  R.  Co.  49  Vt.  364,  24  Am.  Rep.  144 
(machinery  insecurely  loaded  on  car) ; 
Pennsylvania  Co.  v.  Kenwood  Bridge  Co.  170 
111.  (iio,  49  N.  E.  215  (bridge  material  load- 
ed by  shipper) ;  Ohio&  M.  R.  Co.  v.  Dunbar, 
20  lil.  623,  71  Am.  Dec.  291;  Rixford  v. 
Smith,  52  N.  H.  355,  13  Am.  Rep.  42; 
Missouri,  K.  &  T.  R.  Co.  v.  Belcher,  —  Tex. 
Civ.  App.  — ,  41  8.  W.  706;  Texas  &  P.  R. 
Co.  V.  Edins,  36  Tex.  Civ.  App.  639,  83  S. 
W.  253.  See  6  Cyc.  381;  4  R.  C.  L.  Car- 
riers, §  203. 
L.R..'i.]915C. 


There  are  a  few  respectable  authorities 
holding  the  contrary  view.  In  Kinnick 
Bros.  V.  Chicago  R.  I.  ft  P.  R.  Co.  69  Iowa, 
665,  29  N.  W.  772,  a  shipper  loaded  a  car  of 
hogs,  and  they  were  injured  because  of  being 
overcrowded  in  the  car.  The  carrier's  agent, 
however,  had  closed  the  door  of  the  car,  and 
the  court  held  that,  as  there  was  nothing  to 
prevent  his  observing  the  manner  in  which 
the  hogs  were  loaded,  the  carrier  was  not 
relieved  from  the  oonsequenoes  of  the  ship- 
per's act  or  fault  in  overcrowding  the  ani- 
mals in  the  car.  In  Duncan  y.  Great  North- 
ern R.  Co.  17  N.  D.  610,  19  LJt.A.(NJ3.) 
952,  118  N.  W.  826,  a  car  was  loaded  by  a 
shipper  with  flax.  The  shipper  closed  the 
inside  doors,  and  the  carrier's  agent  closed 
the  outside  doors.  While  the  car  was  en 
route,  some  of  the  flax  escaped  by  reason  of 
the  inside  door  becoming  unfastened.  The 
court  said  that  the  devices  for  fastening  the 
inside  doors  were  open  to  the  inspection  of 
the  carrier's  agent  when  he  closed  the  out- 
side doors,  and  were  where  he  could  not 
avoid  seeing  them  if  he  looked  at  all,  or 
even  made  the  slightest  effort  to  ascertain 
whether  they  were  properly  fastened,  and 
upon  that  ground  held  the  carrier  not  re- 
lieved by  the  act  of  the  shipper  in  neglect- 
ing to  fasten  securely  the  inside  doors  of 
the  car.  The  Duncan  Case  rests  upon  the 
Kinnick  Case,  supra,  and  the  case  of  Mc- 
Carthy V.  Louisville  ft  N.  R.  Co.  102  Ala. 
193,  48  Am.  St.  Rep.  29,  14  So.  370.  In  tlio 
McCarthy  Case,  the  court  held  that,  if  the 
improper  loading  of  the  cars  was  apparent, 
— that  is,  was  a  fact  which  addressed  itself 
to  the  ordinary  observation  of  the  carrier's 
servants, — the  carrier  is  not  relieved  upon 
the  ground  that  the  loss  or  injury  was  due 
to  the  act  or  fault  of  the  shipper.  The 
Duncan  Case  also  cites  Union  Exp.  Co.  v. 
Graham,  26  Ohio  St.  695;  but  a  fair  inter- 
pretation of  the  opinion  therein  is  that,  if 
the  carrier  receives  for  shipment  property 
insufliciently  packed  when  he  might,  in  the 
exercise  of  reasonable  care,  have  discovered 
such  insufficiency,  the  carrier  is  still  liable 
for  loss  or  injury  thereto  due  to  his  negli- 
gence. 

In  Gulf,  W.  T.  ft  P.  R.  Co.  v.  Wittnebert, 
101  Tex.  368,  14  L.R.A.(NJS.)  1227,  130 
Am.  St.  Rep.  858,  108  S.  W.  160,  16  Ann. 
Cas.  1153,  the  court  said  that  it  had  found 
no  dissent  from  the  rule  that,  when  a  con- 
signor loads  freight  upon  a  car,  the  carrier 
which  receives  the  car  as  loaded  is  not  lia- 
ble for  damages  which  arise  from  a  defect 
in  the  loading;  but,  after  reviewing  a  num- 
ber of  cases,  the  court  said:  "The  au- 
thorities cited,  and  from  which  we  have 
made  the  quotations  above,  establish  the 
proposition  that  it  is  not  the  duty  of  a 
railroad  company  which  receives  from  the 
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owner  or  from  another  railroad  a  loaded 
car,  to  make  an  inspection  of  the  manner  of 
the  loading  when  the  defect  cannot  be  dis- 
covered by  an  external  examination" 

However,  as  has  been  seen  from  the  au- 
thorities cited,  the  great  weight  of  authori- 
ty supports  the  proposition  that,  where  the 
shipper  loads  the  car  himself,  the  carrier 
is  not  liable  for  loss  or  injury  arising  from 
such  defective  manner  of  loading,  whether 
the  same  be  discoverable  or  not,  if  not  ac- 
tually discovered  by  the  carrier.  The  car- 
rier has  a  right  to  assume  that  the  shipper 
L.R.A.1915C. 


has  loaded  the  car  in  proper  manner;  and 
it  does  not  lie  in  the  mouth  of  a  shipper 
whose  act  or  fault  in  respect  to  the  manner 
in  which  he  loaded  the  car  has  resulted  in 
loss  or  injury  to  his  property,  to  say  to  the 
carrier  that  it  might  have  discovered  such 
improper  loading  by  an  inspection.  The 
Ripper  may  not  thus  derive  advantage  from 
his  own  wrong. 

For  the  error  in  the  instruction  noted,  the 
appellant  is  entitled  to  a  new  trial,  and  the 
judgment  of  the  lower  court  is  therefore  re- 
versed. 
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Act  of  God. 

Vessel  striking  submerged  object  as  act 
of  God 

Ad-rerttalnar. 

Bight  of  action  for  use  of  photograph 
or  name  for  advertising  purposes 

Aaimals. 

Right  to  kill  dogs 

Appeal  smd  error. 

Consumption  of  liquor  by  Jury  as 
ground  for  new  trial  or  reversal 

Aaaanlt  aad  b»tterr« 

On    passenger,    see    Cakriebs. 
Withdrawal    from    combat   as   affecting 
civil  liability  tor  assault 

Attormeya. 

Liability  of  husband  on  wife's  contract 
for  attorneys'  fees  In  divorce  pro- 
ceedings 

Acting  with  mob  as  a  ground  for  dis- 
barment, suspension,  or  other  disci- 
pline 

AwtomoMIea. 

Measure  of  damages  for  damage  to 
automobile  used  for  pleasure 

Bailment. 

Liability  of  bailee  for  articles  which 
accidentally  come  into  his  possession 
with  snbject  of  bailment 

Banlirapter. 

Befasal  of  discbarge  because  of  trans- 
fer of  assets  with  a  view  to  distribu- 
tion of  proceeds  among  creditors 

Bank*. 

Liability  of  bank  for  failure  to  prevent 
misappropriation  of  funds  by  a  fldn- 
clary 

Benevolent  soeletlea. 

Taxation  of,  see  Taxbs. 

Bills  and  notea. 

Transfer  of  title  to  note  by  Indorse- 
ment In  form  of  guaranty 

Brolcem. 

Written    authorization    of    broker    or 
agent  to  buy  or  sell  land  as  a  mem- 
orandum   of    contract    of    sale    suf- 
ficient to  satisfy  the  statute  of  fraods 
L.R.A.1915C. 
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487 
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319 


712 


89 
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BnildinK   contractaa 

See    CONTBACTB. 

Bnildinar   line. 

See  Bdiuiinqs. 

Bnildlnarii. 

Injury  by  fall  of,  see  NiaLiQXNCa. 

Power  to  establish  a  building  line  881 

Carriers. 

Damages  for  failure  in  duty  to  passen- 
ger, see  Damaqbs. 

Carrier's  liability  tor  assault  upon 
passenger  by  strikers,  mob,  or  third 
persons  681 

Discharging  street  car  passenger  on 
curve  000 

Duty  as  to  notiflcatloa  of  passenger  of 
arrival  at  station  004 

Negligence  of  passenger  in  getting  on 
or  off  moving  train  181 

Effort  that  must  be  made  to  collect 
fares  before  ejecting  passengers,  tor 
nonpayment  of  same  148 

Ejection  of  sick  or  intoxicated  passen- 
ger 184 

Effect  of  shipper's  negligence  in  load^ 
Ing  car,  or  as  to  condition  of  car, 
upon  the  carrier's  common-law  11a- 
biUty  1220 

Who  are  common  carriers  within  con- 
stitutional or  statutory  provision 
directed  specifically  against  suppres- 
sion of  competition  between  carriers     865 

Validity  of  monopoly  or  special  privi- 
lege granted  to  third  persons,  of 
providing  facilities  to  shippers  at 
place  of  shipment  or  destination  260 

Charities. 

Exemption  from  taxation,  see  Taxbs. 

Cliattel  ntortsave. 

Bight  of  lienor  to  proceeds  where 
property  Is  sold  with  his  consent- 
under  agreement  that  proceeds  shall 
be  applied  toward  payment  of  the 
debt  166 

Clnbs. 

Sale   of   liquor    by,   see    Intoxicatino 

LIQCOBS. 


Competition. 

Suppression    of. 
Combinations. 
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Conflict  of  Imxru, 

Applicability  of  statute  referring  ques- 
tloD  of  llmltatioo  to  the  law  of  the 
state  where  contract  was  to  be  per- 
formed 976 

Conatttntlonal  lavr. 

Constitutlonalit;  of  Federal  employers' 
Uablllt;  act  47 

Constitutionality  of  statute  forbidding 
employer  to  exact  an  agreement  from 
employee  not  to  loin  labor  union  960 

License  or  tax  as  contrary  to  a  con- 
stitutional provision  prohibiting  or 
restricting  traffic  in  Intoxicating 
liquors  101 

Right  to  reduce  rates  of  public  serv- 
ice corporation  fixed  by  franchise  or 
charter  261 

Effect  of  contract  with  patrons  to  pre- 
clude regulation  of  rates  of  public 
service    corporations  282 

Right  to  raise  rates  of  public  service 
corporation  fixed  by   franchise  287 

Power  of  legislature  to  enact  prima 
facie   rule   of  evidence   for   criminal    717 

Contracts. 

Of  wife,  see  Hdsbaxd  and  Wifb. 

Of  infant,  see  Invakts. 

Written  authorization  of  brolcer  or 
agent  to  buy  or  sell  land  as  a  memo- 
randum of  contract  of  sale  sufficient 
to  satisfy  the  statute  of  frauds  400 

Validity  of  an  agreement  by  which 
compensation  is  dependent  on  suc- 
cess In  procuring  a  contract  with 
public  officer  or  board  823 

Effect  of  defective  or  insufficient  plans 
upon  rights  and  liabilities  of  con- 
tractors and  subcontractors  who  do 
not  expressly  warrant  them  671 

Contrlbatloa  and  ladenanitr* 

Sight  of  one  liable  for  damages  from 
detective  article  to  recover  over 
against  vendor  or  manufactnrer  336 

Contributor)^  neiirJls:euce. 

At  railroad  crossing  see  Uailroads. 

Corporations- 
Public  service  corporations,  see  Public 

Service  Corpoeations. 
Taxation   of  stock,   see   Taxes. 
Liability  of,  for  acts  of  special   police 
officer    appointed    by   public    author- 
ities 1183 
.   Personal  liability  of  officer  or  director 
of  corporation  for  personal   injuries 
•from    torta    in    connection    with    its 
business  874 
Situs. of  corporate  stock  for  purpose  of 

transfer  on  books  of  corporation  471 

Right  of  foreign  corporation  to  avail 
Itself  of  statute  of  limitations  £44 

Courts. 

Judicial  proceedings  as  privileged  com- 
munications, see  LiBKL  and  Slan- 
der. 

Power  to  suspend  sentence  or  stay  exe- 
cution of  sentence  1169 
L.R.A.1916C. 


Co'venaata  and  eondltionn. 

In  lease,  see  Landlord  and  Tenant. 

Crtntinal  lair. 

Power  of  legislature  to  enact  prima 
fade  rule  of  evidence  for  criminal 
case  717 

Acquittal  or  conviction  upon  a  charge 
of  burglary  or  feloniously  entering 
with  intent  to  steal  goods  of  a  cer- 
tain person,  as  a  bar  to  a  subsequent 
prosecution  based  on  the  same  entry, 
but  charging  Intent  to  steal  the  prop- 
erty   of   another   person  627 

Cruel  and  unusual  punishment  558 

Power  of  court  to  suspend  sentence  or 

stay  execution  of  sentence  1169 

Cruel  aad  nnusnal   paniahment. 

See  CBiMiNAb  Law. 

Cnatom. 

Evidence  of,  see  Evidcncs. 

Danuwrea. 

Liability  of  carrier  for  punitive  or 
exemplary  damages  for  refusal  or 
failure  to  transport   passengers  477 

Measure  of  damages  for  damage  to 
automobile  used  for  pleasure  319 

DanveroBS  avenclea. 

See  Elbcteiciti  ;   Neoliokncb. 

Debtor*  aad  eredttora. 

Sight  of  creditors  to  set  up  usury  In 
their  debtor's   contract   with   others    634 

Descent  and  dlatrlbntion. 

Homicide  as  affecting  devolution  of 
property  32S 

Dlabarmeat. 

Of  attorneys,  see  Attobubis. 

Diacharare. 

In    bankruptcy,   see   Bahksdpxcz. 

Divorce  and  aeparatlon. 

Conclusiveness  of  decree  for,  see  Jaoo- 

UO'T. 

Liability  of  husband  on  wife's  contract 
for  attorney's  fees  In  divorce  pro- 
ceedings 447 

Effect  of  divorce  on  tenancy  bj  entire- 
ties see 

DOKS. 

See  Animals. 

DmnBcennem. 

Of  passenger,  see  Cabbikbs, 

Eaaenienta. 

Easements  created  by  severance  ot 
tract  of  land  with  apparent  heneflt 
existing  345 

Ejection. 

Of  passenger,  see  Cabbikbs. 
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Slectrtolty* 

Duty  of  electric  compaDy  with  re«peet 
to  wiring  or  nztores  iMtalled  In 
private   property 

Employer*'  tndenmltT  policy. 

See  INSDRANCIS. 

BrnpIoyelTK'  llabtlltr. 

See  Mastkb  and  Servant. 

Entireties. 

Estate  b7,  •««  Husband  and  Wifb. 

Kunttr- 

Reimbursement  of  taxes  paid  by  pur- 
chaser,  as  condition  of  equitable  re- 
lief asalnst  Invalid  Uz  title 

ETldenee. 

Power  of  legislature  to  enact  prima 
facie  rule  of  evidence  for  criminal 
cases 

Admtoslblllty  of  newspaper  flies  to 
prove  the  publication  or  contents  of 
an  order  of  publication 

Evidence  of  value  of  services  or  of  cus- 
tomary compensation  on  questiou  as 
to  amount  agreed  upon 

Exclnal've  prlvtlegre. 

Grant  of,  by  carrier,  see  CAaaisas. 

Execntora  aad  admimlatnKora. 

Rlgbt  of  committee  of  lunatic  or 
guardian  of  an  Infant  to  appoint- 
ment  as  administrator  or   executor 

Personal  liability  of,  for  succession  tax 

Situs  for  taxation,  as  between  dltfer- 
ent  states  or  countries,  of  personal 
property  held  by  executor  or  ad- 
ministrator 

Manner  of  raising  question,  to  charge 
executor  or  administrator  personally, 
or  collusion  In  establishing  claim 
against  estate 

Bzemplary  damagrea. 

See  Dauaqis. 

Exemptions. 

From  taxation,  see  Taxm. 

Extension   of  time. 

Belease    of    surety    by,    see   PaiMClPAL 

AND    SUBBTT. 

Falllnar  o%Je««a. 

Injury   by,   see   NBGUCXNca. 

Federal  entployers'  liability  aet. 

See  Mastkb  and  Sebvant. 

Fire   insnrance. 

See    INSDBANCB. 

Foreiarn  eorporatlona. 

See    COBPOBATIONS. 

Former    Jeopardy. 

See  Cbiminil  LiW, 
L.B.A.1915C. 
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Fraada,  statate  ot. 

See  C0NTBACT8. 

Ctorbave. 

Throwing  garbage  on  anrface  as  nnto- 
ance 

Guaranty. 

Transfer  of   title  to   note  by  Indorse- 
ment In  form  of  guaranty 


747 


661 


Guardian  and  vrard. 

Guardian's  consent  as  aifeeting  In- 
fant'tf'  contract  362 

Right  of  guardian  of  an  infant  to  ap- 
pointment as  administrator  or  execu- 
tor 681 

HoBtieide. 

As  affecting  devolution  of  property  328 

Hnsltand  and  vrlfe. 

As  to  divorce,  see  DivoBCB  and  Sbpa- 

BATION. 

Liability  of  husband  on  wife's  contract 
for  attorneys'  fees  In  divorce  pro- 
ceedings 467 

Validity  of  conveyance  of  wife's  real 
property  to  husband  through  him- 
self as  trustee  or  through  a  third 
person  767 

Effect  of  divorce  on  tenancy  by  en- 
tireties 396 

Incontpetent  persons. 

Bight  of  committee  of  lunntlc  to  ap- 
pointment as  administrator  or  ex- 
ecutor 581 

Indorsement. 

Of  note,  see  Bills  and  Notbs. 

Infanta. 

Guardian's  consent  as  affecting  In- 
fant's  contract  862 

Inberttance  tax. 

See  Taxes. 

insolvency. 

As  to  bankruptcy,  see  Bankbdftcx. 

Insurance. 

Fire   Insurance  as  a  business  affected 

with  a  public  mtereat  1189 

Waters  covered  by  description  of  waters 
in  policy  of  marine  insurance  408 

Effect  of  breach  of  policy  of  Insurance  ' 
by  mortgagor  on  rights  of  mortgagee    768 

Scope  and  construction  of  provision  for 
indemnity  In  case  of  Injury  while 
riding  in  or  on  a  public  conveyance     456 

Injuries  covered  by  employers'  indem- 
nity policy  166 

I  IntoxieatlnK  liquora. 

Consumption  of  liquor  by  Jury  as 
ground  for  new  trial  or  reversal  302 

License  or  tax  as  contrary  to  a  con- 
stitutional provision  prohibiting  or 
restricting  traffic  In  Intotlctttlng  li- 
quor 101 
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What  Is  a  village  wltbln  statutes  or 
ordinances  in  relation  to  Intoxicating 
liquor 

Loan  as  sale 

Applicability  of  liquor  laws  to  social 
club   dispensing  liquors   to   members 

Jeopardy. 

See  Cbihinal  Law. 

■Judsment. 

Conclusiveness  as  to  ttiird  persons  of 
decree  in  suit  for  divorce  or  annul- 
ment as  to  tbe  facts  adjudicated  as 
distinguished  from  the  status  es- 
tablished 

Judicial  aalc. 

Appllcabllitj  to  existing  purchasers, 
of  changes  in  law  relating  to  re- 
demption  from  judicial   sales 

Jury. 

Consumption  of  liquor  by  Jury  as 
ground   for  new  trial   or   reversal 

Liabor  orgraniaationa. 

Conatltutlonnllty  of  statute  forbidding 
employer  to  exact  an  agreement  from 
employee  not  to  Join  labor  union 

Landlord  and  tenant. 

Construction  of  provision  in  lease  as  to 
termination  or  leasehold  In  case  of 
sale  of  premises 

Transfer  of  reversion 

Bight  of  transferee  of  reversion  as  to 
breaches  of  covenant  occurring  be- 
fore  transfer 

Provision  in  lease  of  public  property 
as  to  payment  of  taxes 

Provision  in  lease  the  purpose  of  which 
Is  to  assure  lessee  an  exclusive  right 
to  conduct  a  certain  business  on 
premises  owned   by   lessor 

Landlord's  breach  of  covenant  to  repair 
or  make  Isiprovements  as  defense  to 
action  for  rent,  or  Justification  for 
abandonment 

Lease. 

See   iiANDLOBD  AND  TENANT. 

Iilbcl  and  slander. 

Privilege  as  to  defamatory  statements 
in  testimony  or  affidavits  to  be  used 
in  progress  of  case 

License. 

For  sale  of  intoxicating  liquor,  see 
Intoxicating  Liquors. 

Liena. 

Bight  of  lienor  to  proceeds  where  prop- 
erty Is  sold  with  his  consent  under 
agreement  that  proceeds  shall  be  ap- 
plied  toward   payment   of   the    debt 

Life  Inanrance. 

See  Insurance. 
L.R.A.1915C. 


898 
648 


876 


870 


414 


802 


960 


284 
190 


246 


698 
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Life  tenants. 

Bights  as  between  life  tenant  and  re- 
mainderman to  an  increase  in  the 
value  of  the  estate 


846 


Limitation    of    actions. 

Right  of  foreign  corporation  to  avail  it- 
self of  statute  of  limitations  544 

Applicability  of  statute  referring  ques- 
tion of  limitation  to  the  law  of  tbe 
state  where  contract  was  to  be  per- 
formed 976 

Loan. 

Of  Intoxicating  liquor  as  a  sale  648 

Malpractice. 

See  Phtsicians  and  ScboeOns. 

Marine    Inanranee. 

See  iNsuttANCE. 

Blaater  and  sevmat. 

Insurance  against  master's  liability  for 
injury  to  employees,  see  Insuranci. 

Liability  of  private  person  or  corpo- 
ration for  acts  of  special  police  offi- 
cer appointed   by   public   authorities  1183 

Implied  power  of  employee  to  employ 
physician  to  attend  injured  employee    809 

Master's  duty  to  furnish  medical  aid 
to  servant  789 

Evidence  of  value  of  services  or  of 
customary  compensation  on  question 
as  to  amount  agreed  npon  1208 

Constitutionality  of  statute  forbidding 
employer  to  exact  an  agreement  from 
employee  not  to  Join  labor  union  060 

Constitutionality,  application,  and  ef- 
fect of  the  Federal  employers'  lia- 
bUity  act  47 

Medical  attention. 

Master's  duty  to  furnish   to  servant        789 

Meuorandnm. 

To   satisfy    the   statute   of   frauds,    see 

Contracts. 

Mob. 

Assault  by,  on  passenger,  see  Carriers. 

Monopoly. 

Grant  of,  by  carrier,  see  Carriers. 

Who  are  common  carriere  within  con- 
stitutional or  statutory  provision  di- 
rected specifically  against  suppres- 
sion of  competition  between  carriers     865 

MortKaare. 

Bight  of  lienor  to  proceeds  where  prop- 
erty is  sold  with  his  consent  under 
agreement  that  proceeds  shall  be  ap- 
plied toward  payment  of  the  debt         166 

Effect  of  breach  of  policy  of  Insurance 
by  mortgagor  on  rights  of  mortgagee     758 

Municipal  corporations. 

Power  over  buildings,  see  BDiunNOS. 

Bight  of  municipality  to  establish 
water  plant  in  competition  with  com- 
pany to  which  it  has  granted  a  fran- 
chise 439 
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Uablllty  of  municipal  corporations  for 
Injuries  througb  unsafe  condttioDs  In 
parks  or  other  public  grounds  other 
than  streets  436 

Street  cleaning  as  a  goTCnunental  fane- 
tlon  741 


Bight  of  action  for  use  of,  tor  adTurtls- 
Ing  purposes  839 

NcKliarence. 

Of  bailee,  see  Bailmint. 
Of  carrier  or  passenger,  see  Cabbibks. 
Contribution  or  Indemnity  as  between 
tort  feasors,  see  Conteibdtion  and 

INDKMNITT. 

Of   muolclpalltr,   see   Mckicipal   Con- 

POBATIONS. 

Of    pbrslclan    or    surgeon,     see  Phi- 

8ICIAN8   and   SCSOEONS. 

At  railroad  crossing,   see  Railroads. 

Of  street  car  company,  see  SrsaKl 
Bailways. 

Liability  of  one  who  sells  dangerous  In- 
Btrumentallty  to  child  In  violation 
of  statute  or  ordinance  for  Injury  In- 
flicted thereby  upon  child  or  third 
person  460 

Liability  of  landowner  for  fall  of  wall 
or    building   left   standing   after   Are     704 

Newspapers. 

Admissibility  In  evidence,  see  EviDEXca. 

SKvr  trial. 

Consumption  of  liquor  by  jury  as 
ground  for  new   trial  or  reversal         302 

ITnlsance. 

Throwing  garbage  on  surface  747 

oncers. 

Of  corporation,  see  Coepobations.  ""•    ' 

Power  to  extend  term  of  offlce  by  post- 
poning time  of  election  378 

Parks  and  aanares. 

Liability  of  municipal  corporation  for 
Injuries  through  unsafe  condition  of    435 

Partnerskip. 

Dissolution  of  partnership  authorized 
to  act  as  agent  as  terminating 
agency  676 

Photovrapha. 

Bight  of  action  for  use  of,  for  adver- 
tising purposes  830 

Pliralclans  and  anrveons. 

Liability  of  physician  or  surgeon  for 
failure  to  follow  established  practice 
as  to  method  of  treatment  SOS 

Master's  duty  to  furnish  medical  aid  to 
servant  789 

Implied  power  of  employee  to  employ 
physician  to  attend  Injured  employee     809 

Pallee. 

Liability  of  private  person  or  corpora- 
tion for  acts  of  special  police  oncer 
appointed  by  puMlc  Buthorltiea  J18S 

L.R.A.1915C. 


Principal  and  agrent. 
DlssolBtlan   of  partneisblp  autbortaed 
to  act  as  agent  as  terminating  agency 
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Principal  and  sarety. 

Agreement  to  extend  time  for  payment, 
conditional  npon  surety's  consent,  as 
a  release  of  the  surety  631 

Privacy. 

Bight  of  action  for  use  of  photograph 
or  name  for  advertising  purposes        839 

Prlvlleare. 

As  to  libel,  see  Libsl  and  Slandeb. 

Public   property. 

Provision  In  lease  of,  as  to  payment  of 
taxes  998 

Pnblfc   service   corporations. 

See  also  Carbiebs  ;  Teleorapb  ;  Tblb- 
PHOKXS  ;    Watsbs. 

Bight  to  reduce  rates  of  public  service 
corporation  fixed  by  frnnchise  or 
charter  261 

Effect  of  contract  with  patrons  to  pre- 
clude regulation  of  rates  of  public 
service  corporations  282 

Right  to  raise  rates  of  public  service, 
corporation  fixed  by  franchise  287 

Public  water   supply. 

See  Watcbs. 

Punitive    dantaarea. 

See   Damages. 

Railroads. 

As  carriers,  see  Carbiebs. 

Contributory  negligence  in  attsmpting 
to  use  railroad  crossing  known  to  be 
In  a  dangerous  or  defective  condi- 
tion 818 

Rates. 

Of  public  service  corporation,  see  POB- 
uc  Sebvice  Coepokations. 

Release. 

Of  surety,  see  PbIncipai,  and  Sdbett. 

Remaindermen. 

See  Life  Tenants. 

Rent. 

See  Landlord  and  Tixaht. 

Repairs. 

Landlord's  duty  as  to,  see  Landlobo 
AND  Tenant. 

Reversion. 

Transfer  of  reversion  of  lease,  see 
Landlobo   and   Tenant. 

Sale. 

Of  Intoxicating  liquors,  see  Intoxicat- 
ing Liqcobs. 
Of  dangerous  agencies,  see  KaoLtOENcB. 
For  taxes,  see  Taxes. 

Schools. 

Sale  of  books  or  other  school  sapplles 
upon  school  property  or  by  persons 
connected  with  schools  624 
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■«nteaee. 

In  crlffllnal  eaae.  Me  Cbihimal  Law. 

Services. 

Evidence  ot  value  at  services  or  Ot 
customary  conu)en8atlon  on  question 
as  to  amount  agreed  upon  1208 

Shipping. 

Vessel  strilclng  submerged  object  as  act 
ot  God  423 

Bickseaa. 

Of  passenger,  see  Cabbiebs. 

aitmu. 

For  purpose  ot  taxation,  see  Taxb8. 

Slander. 

See  Libel  and  Slandeb. 

Special   poUee. 

Liability  of  private  person  or  corpora- 
tion for  acta  of  special  police  officer 
appointed  by  public  authorities  1183 

Statute    of    frauds. 

See  COXTBACTS. 

Statntea. 

Applicability  to  existing  purcbasers,  ot 
changes  In  law  relating  to  redemp- 
tion from  Judicial  sales  414 

Star. 

Of  execution  ot  sentence,  see  Cbihinai. 
I^w. 

Stock  and  atockkoldera. 

See  COBPOBATIONS. 


street  eleaalav. 

As  a  goTernmentol   function 
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Street   railwaya. 

As  carriers,  see  Cabsibks. 
Liability  of  street  railway  company  to 
one  bit  by  swing  of  car  at  curve  604 

Strikers. 

Assault  by,  on  passenger,  see  Oabbisbs. 

Sneeeaalon  tax. 

See  Taxbs. 

Suspension. 

Of  attorney,  see  Attobnbtb. 
Of  sentence   or  execution   of  sentence, 
see  Cbiminai.  Law. 

Taxes. 

Provision  in  lease  of  public  property 
as  to  payment  of  698 

Situs,  as  between  different  states  or 
countries,  of  personal  property  for 
purposes  of  property   taxation  903 

Situs  for  taxation  as  between  different 
states  or  countries  of  personal  prop- 
erty held  by  testamentary  trustee  or 
by  executor  or  administrator  949 

Acquisition  of  exempt  character  after 
tax  day  1S6 

Use  ot  lodge  or  ciob  building  tor  enter- 
tainment or  social  purposes  as  affect- 
ing rigbt  ot  exemption  from  taxation     694 
L.R.A.1915C. 


Deductions  In  taxation  ot  capital  stocit 
of  corporation  880 

Deductions  In  taxation  ot  shares  of  cor- 
I>orate  stock  in  bands  of  shareboldets     386 

Validity  of  tax  salas  where  nonpay- 
ment Is  due  to  mistake  or  negligence 
of  tax  officers  158 

Reimbursement  of  taxes  paid  by  pur- 
chaser, as  condition  ot  equitable  re- 
lief against  Invalid  Ux  title  492 

Succession  tax ;  personal  liability  of 
executor  or  administrator  615 

Televrapka.    . 

Liability  of  telegraph  company  for  dis- 
closing contents  of  message  487 

Telepkones. 

Liability  of  telephone  company  for  fail- 
ure to  make  connections  tor  sub- 
scriber 450 

Term. 

Of  office,  see  Officebs. 

Torts. 

Of  corporation,  see  CoBPOBATtONB. 

Trade  unions. 

See  Labob  Oboanizations. 

Trtal. 

I^roceedlngs  in,  as  privileged  communi- 
cations, see  Libbl  and  Suakdeb. 

Trusts. 

Illegal  trusts,  see  Monopoly  and  Com- 
binations. 

Situs  tor  taxation  of  personal  property 
held  by  testamentary  trustee  949 

Union. 

Trade    unions,    see    Labob    OaOAHieA- 

TI0N8. 

Usury. 

Right  ot  creditors  to  set  np  usury  in 
their   debtor's   contract   with   otben     634 


Value. 

Evidence  as  to. 


see  Evidbncb. 


Vendor  and   pnrckaser. 

Oral  contracts  for  land,  see  CoNrtBACTS. 

W^alls. 

Negligence  as  to,  see  NaoLioaNca. 

IMTaters. 

Right  of  mnnldpaltty  to  establish 
water  plant  In  competition  with  com- 
pany to  which  It  has  granted  a  tram- 
cblse  489 

Wills. 

What  passes  under  bequest  of  contents 
of,  or  property,  effects,  etc,  con- 
tained in  a  place  or  receptacle  663 

Provision  in  bequest  or  devise  contem- 
plating the  attainment  ot  a  specified 
age  as  rendering  the  gift  contingent     1018 

IVItnesses. 

Slander  by,  see  Libbl  amo  Slamub. 
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ACCIDENT  INStJRANCE. 

See  Insurance. 

ACCOtJNT   BOOKS. 

Condition    in    insurance   policy 
keeping  of,  see  Insurance,  6. 


as    to 


ACCOtTNTINO. 

By  personal  representative,  see  Execu- 
tors and  Administrators,  5. 

ACKNOWUEDGMENT. 

1.  The  interpolation  of  the  words  "to 
me"  after  the  word  "acknowledge,"  in  the 
statutory  form  for  certificates  of  acknowl- 
edgment of  deeds,  is  immaterial.  Holland 
V.  ^HotchkisB,  L.R.A.181SC,  492,  123  Pac. 
268,  162  Cal.  366. 

2.  Failure  of  the  clerk  of  court  to  cer- 
tify that  an  acknowledgment  of  a  deed  was 
taken  in  accordance  with  the  law  of  the 
place  where  it  was  made,  which  the  statute 
makes  proof  of  such  conformity,  will  not  in- 
validate the  deed  if  the  acknowledgment 
complied  with  the  laws  of  the  place  where 
the  land  was  located.  Holland  t.  Hotch- 
kiss,  L.S.A.1915C,  49S,  123  Pac.  258,  162 
Cal.  366. 

3.  A  certificate  that  a  grantor  acknowl- 
edged that  he  "signed  and  sealed"  the  in- 
strument sufflciently  complies  with  a  statu- 
tory requirement  that  he  acknowledge  that 
he  executed  it,  and  it  is  immaterial  that 
sealing  was  not  necessary  under  the  stat- 
ute. Holland  t.  Hotchkiss,  L.R.A.1915C, 
48S,  123  Pac.  258,  162  Cal.  366. 

ACQMESCEXCE. 

Estoppel  by,  see  Estoppel,  1,  2. 

ACTION  OB  SUIT. 

Right  of  payee  of  check  to  maintain 
action  against  bank  for  amount  of 
check,  see  Banks,  7. 

Limitation  of  action  or  suit,  see  Limi- 
tation of  Actions. 

Parties  to  action,  see  Parties. 

1.  A  claim  for  damages  for  injuries  to 
the  private  business  of  plaintiff  cannot  be 
joinMl  with  an  action  ny  one  as  citizen 
and  taxpayer  on  behalf  of  all  others  of  the 
class  to  enjoin  the  use  of  a  schoolhouse  for 
L.R.A.ie]6C.  78 


private  business,   where   the    statute   pro- 
vides that  to   be  joined   causes   of   action 
must  affect  all  the  parties  to  the  action.  ■ 
Tyre  v.  Krug,  L.R.A.1816C,  684,  149  N.  W. 
718,  159  Wis.  39. 

2.  Counts  at  common  law  and  under 
the  'Federal  employers'  liability  act  may  be 
joined  in  the  same  complaint  in  an  action 
to  recover  for  alleged  negligent  injury  to 
a  railroad  emplovee.  Bouclwrd  v.  Central 
Vermont  R.  Co.  I..R.A.igiSC,  33,  89  Atl.  475, 
87  Vt.  399.  (Annotated) 

ACT  OP  GOD. 

As  excuse  for  failure  of  carrier  to  re- 
turn excursionists  to  their  homes, 
see  Carriers,  1. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  6. 

Injury  to  vessel  by,  see  Shipping. 

.\DMINISTRATION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

ADVERTISING. 

Wrongful  use  of  name  for  purpose  of, 
see  Privacy. 

AFFIDAVITS. 

For  new  trial,  see  Libel  and  Slander,  2. 


AGE. 

Provision 


tainment  of 
dering  the 
Wills,  3,  4. 


in  devise  contemplating  at- 


specifled  ^e  as  ren- 
gift    contingent,    see 


AGENCY. 

See  Principal  and  Agent. 

AlilENATION  OF  AFFECTIONS. 

Of  wife,  see  Evidence,  11;   Judgment, 
6;  Witnesses,  1. 

AMC8EMENTS. 

A  fair  association  is  liable  for  the 
death  of  a  patron  by  the  negligence  of  a 
person  to  whom  it  has  let  space  for  a  shoot- 
ing gallery,  in  removing  a  cartridge  from 
a  rifle,  where  his  carelessness  was  sueh  as 
to  require  oversi^t  or  precautionary  steps- 
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to  protect  patrons,  which  the  association 
failed  to  exercise.  GraiTam  v.  Saco  Grange, 
L.S.A.191SC,e3S,  92  Atl.  649,  112  Me.  508. 

ANCIIiLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  6. 

ANIMALS. 

Negligence  in  driving  mule  known  to 
l^  afraid  of  automobiles,  see  Auto- 
mobiles; Negligence,  5. 

Transportation  of,  see  Carriers,  11. 

A  cat  is  within  the  protection  of  a 
statute  authorizing  the  killing  of  a  dog 
found  worrying,  wounding,  or  killing  any 
domestic  animal.  Thurston  v.  Carter,  L.S. A. 
1915C,  359,  92  Atl.  295,  112  Me.  361. 

(Annotated) 

ANSWER. 

See  Pleading,  4. 

ANTI-TRUST  ACT. 

Combination  in  violation  of,  see  Mo- 
nopoly and  Combinations. 

APPEAIi  AND  ERROR. 

For  certified  question,  see  Cases  Cer- 
tified. 
From  tax  assessment,  see  Taxes,  14. 

Jurisdiction  of  particniar  courts. 

1.  A  writ  of  error  will  lie  from  the 
Federal  Supreme  Court  to  review  a  decision 
of  tlie  highest  state  court,  which  sustained 
the  action  of  the  trial  court  in  overruling 
certain  contentions  made  by  the  plaintiff  in 
error  asserting  a  construction  of  the  Fed- 
eral employers'  liability  act  of  April  22, 
1908  as  amended  by  the  act  of  April  S, 
1910,  which,  if  acceded  to,  would  presuma- 
bly have  produced  a  verdict  in  favor  of 
plaintiff  in  error,  and  consequent  immunity 
from  the  action.  Seaboard  A.  L.  R.  Co.  v. 
Horton,  L.R.A.1915C,  1,  58  L.  ed.  1062,  34 
Sup  Ct.  Rep.  635,  233  U.  S.  492. 
Transfer  of  cause. 

2.  Making  the  writ  of  error  to  a  state 
court  and  the  citation  thereon  returnable 
^'within  thirty  days  from  the  date  hereof," 
without  inserting  a  day  certain  as  the  re- 
turn day,  is  a  substantial  compliance  with 
the  provision  of  the  United  States  Supreme 
Court  rule  8,  clause  5,  that  (with  certain 
«xceptions  in  favor  of  the  more  distant 
states  and  territories)  "all  appeals,  writs 
of  error,  and  citations  must  be  made  re- 
turnable not  exceeding  thirty  days  from 
the  day  of  signing  the  citation,  whether  the 
return  day  fall  in  vacation  or  in  term 
time."  Seaboard  A.  L.  R.  Co.  v.  Horton, 
X.S.A.1915C,  1,  68  L.  ed.  1062,  34  Sup.  Ct. 
Rep.  635,  233  U.  S.  492. 

Record  on  appeal. 

3.  Error  in  argument  is  not  available 
OB  appeal  in  the  absence  of  anything  In  the 
record  to  show  that  it  was  made  or 
the  court's  ruling  upon  an  objection  to  it. 
Louisville  v.  Hehemann,  L.R.A.191SC,  747, 
in  S.  W.  166,  161  Kv.  523. 
L.R.A.1915C. 


Objections     and     exceptions;      raisins 
questions  in  lower  court. 

4.  Mere  certification  of  the  evidence  and 
charge  of  the  court  does  not  properly  pre- 
sent the  question  of  wrongful  direction  of 
a  verdict,  or  of  error  in  the  charge  of  the 
court.  Cook  V.  Packard  Motor  Car  Co. 
I,.RJLieiSC,  819,  92  Atl.  413,  88  Conn.  590. 
Interlocutory  matters;   orders,  cic  uot 

appealed  from. 

5.  The  question  of  the  validity  of  a 
judgment  upon  which  the  litigation  depends 
may  be  passed  upon  an  appeal,  although 
no  appeal  was  taken  from  the  ruling  of 
the  trial  judge  upon  the  attack  made  upon 
it.  Winn  v.  Anderson,  L.R.A.1915C,  581, 
170  S.  \V.  213,  161  Ky.  18. 

Questions  not  raised  below. 

6.  Error  in  the  trial  of  one  accused  of 
homicide  cannot  be  predicated  upon  the  ad- 
mission of  testimony  which  at  the  time 
seems  relevant,  since,  if,  by  reason  of  fur- 
ther facts,  it  appears  to  be  irrelevant  and 
prejudicial,  defendant  should  move  to  strike 
it  from  the  consideration  of  the  jury ;  other- 
wise he  cannot  complain.  Shellenberger  v. 
State,  L.R.A.1915C,   116S,   150  N.   \V.  643, 

—  Neb.  — . 

7.  A  variance  between  declaration  and 
proof,  as  to  which  no  question  was  raised 
in  the  trial,  which  could  have  misled  no 
one,  and  to  cure  which,  had  the  suggestion 
been  made,  it  would  have  been  the  duty  of 
the  court  to  permit  an  amendment,  is  not 
available  to  sustain  a  judgment  for  defend- 
ant. Law  v.  Illinois  C.  R.  Co.  L.RJL1816C, 
17,  208  Fed.  869,  126  C.  C.  A.  27. 
Errors  waived  or  cured  below. 

8.  Failure  of  a  petition  for  specific  per- 
formance of  an  agreement  in  a  lease  to 
convey  the  leased  property,  to  allege  defend- 
ant's ownership  of  the  property,  does  not 
require  a  reversal  of  a  decree  in  plaintiff's 
favor  if  the  sufGciency  of  the  petition  was 
not  challenged  until  a  motion  in  arrest  of 
judgment,  and  defendant's  ownership  of  the 
property  was  conceded  at  the  trial.  Tebeau 
v.  Ridge,  L.RJi..l915C,  867,  170  S.  W.  871. 

—  Mo.  — . 

9.  A  defendant  waives  an  exception 
taken  by  him  to  the  refusal  of  the  trial 
court  to  exclude  plaintiff's  evidence,  by 
subsequently  introducing  evidence  upon  his 
own  behalf.  Fisher  v.  Sun  Ins.  Office, 
I,.R.A.1915C,  619,  83  S.  E.  729,  —  W.  Va. 

10.  An  objection  and  exception  to  the 
exclusion  of  evidence  is  abandoned  by  fail- 
ure to  mention  the  ruling  in  the  motion  for 
new  trial.  Hartnett  v.  Boston  Store,  L.R.A. 
1915C,  460,  106  N.  E.  8.S7,  265  111.  331. 
Review  of  facts. 

11.  ITie  verdict  of  a  jury  in  case  of  con- 
flicting evidence  will  not  be  disturbed 
where  the  evidence  and  the  inferences 
legitimately  to  be  drawn  therefrom  support 
the  verdict.  Walters  Nat.  Bank  v.  Ban- 
tock,  L.R.A.1915C,  581,  137  Pac.  717,  41 
Okla.  153. 

12.  The  fact  that  the  proof  of  loss  upon 
a  stock  of  goods,  supported  by  the  testi- 
mony  of  the   insured's   adjuster,   places   a 
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value  upon  the  property  lost  much  higher 
than  that  fixed  by  the  insurer's  adjuster  and 
that  adopted  by  the  jury,  does  not  show  an 
attempt  to  defraud  the  insurer  so  as  to 
overthrow  the  verdict  of  the  jury  rejecting 
that  conclusion.  Rasmusson  v.  North  Coast 
F.  Ins.  Co.  L.K.A.1915C,  1179,  145  Pac.  610, 
—  Wash.  — . 

13.  Failure  to  prove  the  age  and  condi- 
tion of  health  of  the  widow  and  child  of 
one  killed  by  another's  negligence  does  not 
invalidate  an  assessment  of  damages,  where 
the  age  of  decedent  was  proved  and  the 
widow  and  child  appeared  before  the  jury 
and  aH'orded  them  the  opportunitv  of  de- 
termining such  facts.  Philadclphk,  B.  & 
V>\  R.  Co.  V.  Tucker,  X.R.A.1915C,  39,  35 
App.  D.  C.  123. 

Crouiids  for  reversal. 

14.  Error  in  expunging  allegations  in  a 
complaint  is  immaterial  if  evidence  is  re- 
ceived upon  the  question.  Cook  v.  Packard 
Motor  Car  Co.  L.R.A.1915C,  319,  92  Atl. 
413,  88  Conn.  590. 

15.  It  is  error  upon  the  trial  of  one 
accused  of  homicide  to  which  he  confessed, 
to  exclude  evidence  of  a  confession  to  the 
commission  of  a  similar  crime  twenty-three 
years  before,  which  was  proved  to  be  false, 
where  the  defense  is  that  the  accused  was 
weak-minded  and  given  to  making  such  con- 
fessions, and  the  evidence  is  not  sufficient 
to  sustain  a  conviction  without  the  confes- 
sion to  the  commission  of  the  crime  for 
which  he  was  being  tried.  Shellenbcrger  v. 
State,  L.B.A.1915C,  1163,  150  N.  W.  043,  — 
Neb.  — . 

16.  In  an  action  for  damages  sustained 
in  crossing  the  tracks  of  a  railroad  com- 
pany at  a  public  crossing  alleged  to  be  in 
a  dangerous  condition,  it  is  prejudicial  er- 
ror to  exclude  evidence  offered  by  the  de- 
fendant to  show  that  there  was  another  and 
perfectly  safe  crossing  by  which  the  plain- 
tiff miglit  have  crossed  the  tracks  without 
inconvenient  interruption  to  his  journey. 
Fort  Smith  k  W.  R.  Co.  v.  Seran,  L.S.A. 
1915C,  818,  143  fae.  1141,  —  Okla.  — . 

(Annotated) 

17.  A  judgment  will  not  be  reversed  be- 
cause the  judge  erroneously  singles  out  and 
comments  on  the  testimony  of  a  particular 
witness  in  his  instruction,  if  it  had  no  ma- 
terial effect  upon  the  verdict.  People  v. 
Mendelaon,  L.RJ1.1915C,  637,  106  N.  £.  249, 
264  111.  453. 

18.  The  fact  that  three  bottles  of  beer 
which  were  introduced  in  evidence  in  a 
prosecution  for  maintaining  a  common  nui- 
sance under  the  liquor  laws,  and  taken  by 
the  jury  into  their  room,  were  found  empty 
at  the  time  such  jury  reported  they  had 
arrived  at  a  verdict,  is  ground  for  a  reversal 
of  a  conviction,  where  such  prejudice  has 
not  been  overcome  by  competent  evidence  in 
support  of  the  verdict,  even  though  the 
taking  of  the  exhibits  into  the  jury  room 
was  not  objected  to  by  counsel  for  the  de- 
fendant. State  V.  Applegate,  L.R.A.1915C, 
315,  149  N.  W.  356,  28  N.  D.  305. 

(Annotated) 
L.R.A.1915C. 


19.  Findings  of  the  court  in  an  equity 
cause,  outside  the  pleadings  and  proof,  do 
not  require  a  reversal  if  there  is  enough 
in  the  pleadings  and  proof  to  justify  the 
decree.  Tebeau  v.  Ridge,  L.R.A.i915C,  367, 
170  S.  W.  871,  —  Mo.  — . 

Judgment. 

20.  Judgment  cannot  be  rendered  for 
plaintiff  upon  reversal  of  a  judgment  for 
defendant  if  the  abstract  does  not  show  that 
the  evidence  tending  to  support  the  amount 
claimed  is  undisputed.  Hall  v.  Gage,  L.R.A. 
W15C,  704,  172  S.  W.  833,  —  Ark.  — . 

21.  Where  there  is  no  error  as  to  the 
trial  on  the  merits  of  the  aotion,  but  there 
is  technical  error  in  the  overruling  of  a 
demurrer  to  the  declaration,  in  that  the 
appointment  and  qualification  of  the  plain- 
tiff as  administratrix  are  not  averred,  which 
point  was  not  expressly  raised  or  deemed 
of  consequence  in  the  court  below,  a  new 
trial  will  be  limited  to  the  issue  made  on 
the  omitted  averment  when  supplied.  Moss 
V.  CampbelU  Creek  R.  Co.  L.ILA.1915C,  1183, 
83  S.  E.  721,  —  W.  Va.  — . 

22.  A  plaintiff  may  recover  costs  on  ap- 
peal if  he  succeeds  in  reversing  a  ruling  sus- 
taining a  demurrer  to  his  complaint  on  the 
ground  that  it  fails  to  state  a  cause  of  ac- 
tion, although  the  order  dissolving  the  pre- 
liminary injunction  must  be  affirmed  be- 
cause of  improper  joinder  of  different  causes 
of  action,  which  matter  was  not  passed 
upon  by  the  trial  court.  Tyre  v.  Krug, 
LJt.A.191SC,  624,  149  N.  W.  718,  159  Wis. 
39. 

APPOINTMENT. 

Of    committee    for    insane    person,    see 
Incompetent  Persons,  2. 

AKGUMENTATIVENESS. 

Demurrer  for,  see  Pleading,  5,  6. 

ASSATTI/T  AND  BATTERY. 

The  rule  that  when  parties  enter  into 
a  mutual  combat,  and  one  in  good  faith 
withdraws  therefrom  and  is  afterward  as- 
saulted, he  may  recover  damages  for  such 
assault,  does  not  apply  when  one  who  is  as- 
saulted and  severely  beaten  strikes  his  as- 
sailant immediately,  in  the  heat  of  passion, 
upon  escaping  from  his  attack.  Eisentraut 
V.  Madden,  l!r.A.181SC,  893,  150  N.  W.  627, 
—  Neb.  — .  (Annotated) 

ASSESSMENTS. 

Of  tax,  see  Taxes,  10-13. 

ASSETS. 

Of  decedent's  estate,  see  Executors  and 
Administrators,  4. 

ASSIGNMENT. 

Check  as  assignment,  see  Banks,  7. 
Assignment  hy  landlord   of   reversion, 
see  I>andIord  and  Tenant,  8-10. 

ASSrMPTION  OF  RISKS. 

By  servant  see  Master  and  Servant,  15- 
18. 
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ATTACHMENT. 

As  to  garnishment.   Bee   Garnishment. 

ATTORNEYS. 

Liability  of  husband  for  services  of 
attorney  under  contract  with 
wife,  see  Husband  and  Wife,  1,  2. 

An  attorney  at  law  may  be  sus- 
pended from  practice  for  actively  partici- 
pating in  the  acts  of  a  mob  which  takes 
undesirable  citizens  from  a  jail,  deports 
them  from  the  town,  and  forbids  their  re- 
turn. State  ex  rel.  McLaughlin  v.  Graves, 
L.RJ1.191SC,  269,  144  Pac.  484,  —  Or. 
— .  (Annotated) 

AUTOMOBILES. 

Measure  of  damages  for  injuries  to, 
see  Damages,  6,  6. 

Evidence  on  question  of  damages  for 
injury  to,  see  Evidence,  25. 

Disaffirmance  of  infant's  purchase  of, 
see  Infants. 

Striking  out  allegation  in  action  for 
injury  to  automobile,  see  Plead- 
ing, 1. 

Liability  notwithstanding  contribu- 
tory negligence  of  person  injured, 
see  Negligence,  5. 

Driving  upon  the  highway  with  a 
mule  known  to  be  afraid  of  automobiles 
is  not  negligence  if  there  was  no  reason  to 
anticipate  that  the  driver  would  not  have 
time  to  take  precautions  to  protect  him- 
self from  injury  when  an  automobile  ap- 
proached. Butler  V.  Cabe,  L.H.A.ldl5C, 
702,  171  S.  W.  1190,  —  Ark.  — . 

BAUiMENT. 

Master's  liability  for  theft  by  servant, 
see  Master  and  Servant,  25. 

1.  One  who  negligently  leaves  valu- 
ables in  the  pockets  of  clothing  when  send- 
ing it  to  a  cleaner  cannot  hold  the  latter 
liable  for  its  loss  as  an  i.nvoluntary  bailee, 
who  by  statute  is  one  in  whose  possession 
property  is  accidentally  left  without  neg- 
ligence on  the  part  of  the  owner.  Copelin 
V.  Berlin  Dye  Works  &  L.  Co.  L.R.A.191SC, 
718,  144  Pac.  961,  —  Cal.  — .     (Annotated) 

2.  One  engaged  i^  the  business  of 
cleaning  clothing  does  not  assume  the  lia- 
bility of  insurer  for  articles  left  in  cloth- 
ing sent  him  to  be  cleaned,  from  the  fact 
that  he  employs  a  servant  to  search  the 
clothing  for  such  articles.  Copelin  v.  Ber- 
lin Dye  Works  4  L.  Co.  L.R.A.191SC,  71*, 
144  Pac.  961,  —  Cal.  — . 

BANKKtrPTCy. 

Judgment  as  rea  judicata  against 
right  to  discharge,  see  Judgment, 
5. 

An  insolvent  who  in  good  faith 
sells  his  property  for  a  full  price  to  a 
corporation  organized  to  purchase  it  for 
the  purpose  of  dividing  the  proceeds  equal- 
ly among  hi«  creditors  cannot  be  denied 
his  discharge  in  bankruptcy  because  he  has 
actually  hindered  nonconsenting  creditors 
L.R.A.1915C. 


in     enforcing    their    claims.      Re    Julius, 
L.R.A.  1916C,  89,  217  Fed.  3,  —  C.  C.  A.  — . 

(AnnotS/tcd  ) 

BANKS. 

Statute  raising  prima  facie  presump- 
tion of  fraud  against  bank  officers 
on  proof  of  insolvency  thereof,  see 
Constitutional  Law,  2,  10-13;  Evi- 
dence, 3,  4,  31. 

Refusal  to  deduct  value  of  real  estate 
from  value  of  capital  stock  of 
bank  for  purposes  of  taxation,  see 
Taxes,  1. 

Trnst  deposits. 

Estoppel  to  enforce  liability  of  bank 
as  to,  see  Estoppel,  3. 

1.  A  bank  in  which  funds  of  an  estate 
have  been  deposited  by  an  administrator 
under  express  contract  showing  their  source 
may  be  found  to  have  had  such  knowl- 
edge of  the  misappropriation  of  the  funds 
as  will  charge  it  with  liability  therefor,  if 
it  permits  the  administrator  to  transfer 
the  funds  of  the  estate  by  a  series  of  checks 
to  his  individual  account  to  meet  his  over- 
drafts upon  such  account.  Allen  v.  Puri- 
tan Trust  Co.  L.K.A.1915C,  618,  97  N.  E. 
916,    211    Mass.    409.  (Annotated) 

2.  A  bank  whicii  permits  an  adminis- 
trator to  transfer  funds  of  the  estate  to 
his  individual  account  cannot  escape  lia- 
bility for  the  loss  to  the  estate  by  the  fact 
that  inquiry  of  the  administrator  might 
have  elicited  a  reasonable  explanation,  if  it 
could  have  learned  of  tlie  misappropria- 
tion by  pushing  the  inquiry  until  the  truth 
was  ascertained.  Allen  v.  Puritan  Trust 
Co.  L.R.A.1915C,  518,  97  N.  E.  916,  211 
Mass.  409. 

3.  A  bank  is  not  liable  for  loss  to  an 
estate  through  the  transfer  of  the  funds  by 
the  administrator  to  his  individual  ac- 
count, if  it  has  no  notice. that  the  transfer 
was  for  the  purpose  of  effecting  a  misap- 
propriation of  the  funds  Allen  v.  Puri- 
tan Trust  Co.  L.H.A.1916C,  618,  97  N.  E 
916,  211  Mass.  409. 

4.  A  bank  which  cashes  and  places  to 
the  individual  account  of  an  administrator 
checks  upon  funds  of  the  estate  in  another 
bank  cannot,  after  collecting  them  from 
the  drawee,  be  held  personally  liable  for 
misappropriation  of  the  funds  by  the  ad- 
ministrator. Allen  v.  Puritan  Trust  (Do. 
L.R.A.1915C,  818,  97  N.  E.  916,  211  Mass. 
409. 

Bank's  control  over  deposit;   applica- 
tion of. 

5.  A  bank  has  no  right  to  appropriate 
trust  funds  deposited  by  one  of  its  de- 
positors with  it  and  known  by  it  to  be 
such,  to  a  debt  of  the  depositor  to  the 
bank,  and  it  is  liable  to  the  true  owner  for 
so  doing.  Walters  Nat.  Bank  v.  Bantock, 
L.R.A.1916C,  631,  137  Pac.  717,  41  Okl*. 
153. 

6.  A  bank  with  knowledge  that  a  fund 
on  deposit  with  it  is  a  trust  fund  cannot 
appropriate  that  fund  for  its  private  bene- 
fit, or,  where  charged  with  knowledge  of 
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the  couTersion,  join  in  assisting  another 
to  •ppropriate  it  for  his  private  benefit, 
without  being  liable  to  refund  the  money  if 
the  appropriation  is  a  breach  of  trust. 
Allen  V.  Puritan  Trust  Ca  L.R.A.191SC, 
518,  97  N.  £.  916,  211  Mass.  409. 
Payment  of  checks;  forgeries. 

7.  While  ordinarily  the  payee  of  a 
check  may  not  maintain  an  action  against 
the  bank  for  the  amount  of  the  chedc,  yet 
where  the  check  is  given,  to  the  .knowledge 
of  the  bank,  as  security  for  the  performance 
of  a  land  contract,  and  the  cashier  who  is 
asked  if  the  check  is  good  states,  that  he 
will  "fix  it"  and  writes  upon  the  face  there- 
of "in  escroe,"  for  the  purpose  of  convinc- 
ing the  parties  that  the  fund  represented 
by  the  check  would  be  set  apart  and  held 
for  the  payment  thereof  upon  the  comple- 
tion of  the  contract,  the  payee  may  main- 
tain an  action  against  the  bank  for  the 
amount  called  for  in  the  check.  Walters 
Nat.  Bank  v.  Bantock,  L.R.A.1018C,  C81, 
137  Pac.  717,  41  Okla.  153. 

BATTERY. 

See  Assault  and  Battery. 

BENEVOI/ENT  SOCIETIES. 

Exemption  of,  from  taxation,  see 
Taxes,  4. 

IBEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  10. 

BlliliS  AND  NOTES. 

Surety  on,  see  Principal   and  Surety. 
Situs  of  credits  evidenced  by,  for  pur- 
pose of  taxation,  see  Taxes,  7. 
Inheritance  tax  on,  see  Taxes,  Id. 

1.  The  words,  "For  value  received  I 
hereby  guarantee  payment  of  the  within 
note,  and  waive  demand  and  notice  of  pro- 
test on  same  when  due,"  written  on  the 
back  of  a  note  above  the  signature  of  the 
payee,  do  not  constitute  an  indorsement 
and   transfer    in   due   course,   but   a   mere 

fuaranty   of    payment.     Ireland   v.   Floyd, 
.R.A.1S1SC,  661,   142  Pac.  401,   42  Okla. 
€09.  (Annotated) 

2.  The  maker  of  a  note  which  has  been 
transferred  by  the  payee  with  a  guaranty 
of  payment,  but  without  indorsement,  is 
entitled  to  make  the  same  defenses  against 
the  note  in  the  hands  of  the  holder  under 
such  guaranty  as  he  would  be  entitled  to 
make  if  it  were  in  the  hands  of  the  origi- 
nal pavee.  Ireland  v.  Floyd.  L.S.A.191oC, 
661,  142  Pac.  401,  42  Okla.  609. 

BONDS. 

Liability  and  release  of  sureties  on, 
generally,  see  Principal  and  Sure- 
ty. 

BROKERS. 

Written  autliorization  to  broker  to  sell 
property  as  memorandum  of  con- 
tract of  sale  suSicient  to  satisfy 
statute  of  frauds,  see  Contracts,  2. 

The   dissolution   of   a   Arm   of   reel 
X.R.A.1915C. 


estate  brokers  terminates  all  authority  to 
sell  property  which  has  tieen  placed  in 
their  hands  for  that  purpose.  Schlau  t. 
Enzenbacher,  I..SJL191SC,  S76,  107  N.  E. 
107,  266  111.  626.  (Annotated) 

BUIIiDING       AND       CONSTRUCTION 
CONTRACTS. 

Construction  of,  see  Contraeta,  X 
Right  of  subcontractor  to  recover 
cost  of  service  when  prevented 
from  completing  work  because  of 
defects  in  plans,  see  Contracts,  7. 
Release  of  surety  on  contractor's  bond, 
see  Principal  and  Surety,  1. 

BXTIIiDINO   lilNE. 

Validity  of  ordinance  establishing,  see 
Constitutional  Law,  18;  Eminent 
Domain,  2. 

BVUiDINOS. 

Constitutionality  of  ordinance  estab- 
lishing building  line,  see  Constitu- 
tional Law,  18;  Eminent  l>omain, 
2. 

BURDEN  OF  PROOF. 

In  general,  see  Evidence,  2-9. 

BURGIiARY. 

Conviction  for  burglary  may  be  based 
on  the  fact  that  accused  in  the  night  drove 
a  horse  and  wagon  to  the  rear  door  of  a 
store  which  had  been  feloniously  entered 
and  goods  piled  for  removal  near  such  door, 
which  was  partly  open.  People  v.  Mendel- 
son,  L.KJ1.1915C,  eS7,  106  N.  E.  249,  264 
111.  463. 

BUSINESS. 

Devise  for  life  of  retail  business,  see 
Life  Tenanto. 

CANCEIiATION  OF  INSTRUMENTS. 

Of  insurance  policy,  see  Insurance,  2. 

CARRIERS. 

Illegal  combination  of,  see  Monopoly 
and  Combinations,  2. 

Who  is  common  carrier  within  mean- 
ing of  policy  insuring  against  in- 
jury while  in  common  carrier's  con- 
veyance, see  Insurance,  8,  9. 

Duty  to  transport. 

Punitive  damages  for  failure  to  trans- 
port, see  Damages,  1. 

1.  A  carrier  cannot  avoid  liability  for 
refusal  to  retqm  excursionisto  to  their 
homes  on  a  particular  train,  oh  the  ground 
that  they  bad  been  detained  by  act  of  God 
until  the  train  upon  which  they  should 
have  gone  had  departed,  if  their  tickets 
were  good  for  the  train  upon  which  passage 
was  refused.  Woodward  v.  Southern  R. 
Co.  LJt.A.l»16C,  477,  83  S.  E.  691,  —  S. 
C.  — . 

Measure  of  care  required;   negllgeaoe 
Kenerally. 

2.  Mere  failure  of  the  conductor  of  a 
street  car  which  stops  for  passengers  at  a 
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place  where  rowdies  are  making  an  attack 
on  intending  passengers,  to  start  the  car  as 
soon  as  the  passengers  are  on  board,  does 
not,  even  though  the  passengers  have  re- 
quested him  to  do  so,  render  the  company 
liable  for  injury  to  a  passenger  by  a  missile 
thrown  into  the  ear,  if  the  attacking  party 
attempt  to  follow  the  passengers  onto  the 
car,  and  the  delay  is  due  to  the  conductor's 
ignorance  as  to  which  persons  entering  the 
car  are  passengers  and  his  removal  of  the 
trespassers  as  soon  as  he  discovers  which 
they  are,  so  that  the  car  can  be  moved 
without  danger  to  persons  on  the  steps  or 
platform.  iXuisville  R.  Co.  v.  Dott,  L.R.A. 
1B15C,  681  171  S.  W.  438,  161  Ky.  759. 

(Annotated) 

3.  A  street  car  company  which  dis- 
charges a  passenger  from  the  forward  part 
of  a  car  on  a  curve  is  bound  to  adopt  some 
precautions  to  avoid  injuring  him  by  the 
overhang  of  the  car  as  it  proceeds  around 
the  curve,  either  by  delaying  the  starting 
of  the  car  until  he  is  out  of  danger,  or  by 
warning  him  of  the  danger.  White  v.  Con- 
necticut Co.  L.R.A.1815C,  609,  92  Atl.  411, 
88  Conn.  614.  (Annotated) 
Contributory   neglifiience  of  passenger. 

4.  A  passenger  alighting  from  a  street 
car  on  a  curve,  with  the  intention  of  cross- 
ing the  track  to  reach  his  destination,  is 
not  negligent  merely  in  failing  to  move 
more  than  a  couple  of  steps  from  the  car 
to  let  it  pass,  so  that  he  is  struck  by  the 
overhang  as  it  rounds  the  curve,  if  he  was 
not  notified  of  the  danger  of  the  situatioa 
White  V.  Connecticut  Co.  L.RA.191SC,  609, 
1)2  Atl.  411.  88  Conn.  614. 

KJection  of  passenger  or  trespasser. 

Ejection  of  passenger  as  proximate 
cause  of  injury,  see  Proximate 
Cause,  1. 

6.  A  statute  authorizing  the  expulsion 
of  passengers  who  do  not  pay  their  fares 
does  not  apply  in  case  of  a  passenger  whose 
effort  to  pay  is  ineffectual  because  of  ill- 
ness, in  view  of  a  rule  of  the  carrier  that  a 
passenger  must  not  be  ejected  who  is  in 
such  feeble  or  helpless  condition  as  to  be 
unable  to  take  care  of  himself  at  the  point 
of  ejection.  Buckley  v.  Hudson  Valley  R. 
Co.  L.R.A.1915C,  134,  106  N.  E.  121,  212 
N.  Y.  440,  (Annotated) 

6.  A  carrier  is  not  liable  for  ejecting 
a  passenger  for  nonpayment  of  fare  where 
he  failed  to  respond  to  three  efforts  by  the 
conductor  to  arouse  him  from  sleep  due  to 
intoxicants  and  loss  of  sleep,  to  secure  bis 
fare,  and  made  no  response  until  he  had 
been  pushed  out  onto  the  platform  in  the 
process  of  ejection.  Chesapeake  &  O.  R.  Co. 
V.  Friend,  L.R.A.191SC,  148,  160  S.  W.  509, 
169  Ky.  778.  (Annotated) 
lieaving  at  destination. 

7.  A  carrier  is  liable  in  damages  for 
failure  to  comply  with  the  conductor's  prom- 
ise to  see  that  a  passenger  is  awake  in  time 
to  leave  the  train  at  his  destination,  which 
will  be  reached  in  the  night,  where  he  in- 
formed the  conductor  that  because  of  weari- 
ness he  feared  that  he  would  not  be  able 
to  keep  awake,  and  requested  the  conductor 
L.R.A.1915C. 


to  assist  him  to  leave  the  train.  Gilkeraon 
v.  Atlantic  C.  L.  R.  Co.  L.R.A.191SC,  664,  83 
S.  E.  592,  —  S.  C.  — .  (Annotated) 

Injuries  In  getting  on  or  off. 

Evidence  on   question   of  negligence  of 
passenger,   see   Evidence,   27. 

8.  A  railroad  company  is  not  liable  for 
injury  to  a  passenger  who,  having  left  the 
car  at  an  intermediate  station  for  exercise, 
is  some  distance  from  the  train  when  the 
starting  signal  is  given,  and,  with  parcels 
in  his  hands,  runs  to  and  attempts  to  board 
the  train,  when  it  is  rapidly  picking  up 
speed,  so  that  he  collides  with  an  express 
truck  left  standing  beside  the  track,  and 
falls  under  the  train.  Murphy  t.  Pere  Mar- 
quette R.  Co.  L.R.A.1915C,  686,  160  N.  W. 
122,  —  Mich.  — . 

0.  A  passenger  is  negligent  in  alighting 
from  a  slowly  moving  train  in  the  dark, 
on  the  side  opposite  the  station,  at  a  place 
which  he  knows  to  be  more  or  less  encum- 
bered by  dibri»,  after  he  has  stood  on  the 
step  some  time  waiting  for  the  train  to 
slow  down  so  that  he  could  alight,  which 
will  prevent  his  holding  the  carrier  liable 
for  the  injury  in  case  he  trips  and  falls 
under  the  train,  although  the  train  jerks 
at  the  moment  he  is  stepping  off.  Havden 
V.  Chicago,  M.  &  O.  R.  Co.  LJ.A.1916C,'181, 
170  S.  W.  200,  —  Ky.  — .  (Annotated) 

Fi-eiglit  carriers. 

10.  A  railroad  company  which  enters  in- 
to an  exclusive  contract  with  a  private  cor- 
poration for  the  loading  of  logs  tendered 
for  shipment  between  stations  along  its 
right  of  way  is  liable  for  injury  to  the  busi- 
ness of  a  shipper  hy  the  negligence  of  the 
contractor  to  load  with  reasonable  prompt 
ness  logs  tendered.  Yazoo  &  M.  V.  R.  Co 
V.  Crawford,  L.R.A.1916C,  9S0,  65  So.  462, 
—  Miss.  — . 

11.  A  carrier  is  not  liable  for  injury  to 
live  stock  loaded  by  the  shipper  into  a 
car  furnished  for  that  purpose,  because  of 
the  improper  manner  of  loading,  if  it  did 
not  in  fact  discover  the  fault,  although  it 
might  have  done  so,  since  it  may  ass\ime 
that  the  shipper  has  loaded  the  ear  proper- 
ly. Illinois  C.  R.  Co.  v.  Rogers,  L.R.A.1915C, 
1220,  172  S.  W.  948,  162  Ky.  535. 

(Annotated) 
Governmental  control;  rates;  discrim- 
ination. 

Constitutionality  of  statute  as  to  rate, 
see  Constitutional  Law,  3. 

12.  That  an  individual  has  built  up  a 
log  loading  business  between  stations  along 
a  railroad  right  of  way  on  the  faith  of  per- 
mission granted  by  the  railroad  company 
does  not  prevent  the  railroad  company  from 
withdrawing  the  permission  and  entering 
into  an  exclusive  contract  with  another  for 
such  service.  Yazoo  &  M.  V.  R.  Co.  v.  Craw- 
ford, L.R.A.1915C,  250,  65  So.  462,  —  Miss. 

13.  An  exclusive  contract  between  a  rail- 
road company  and  a  private  corporation  to 
load  the  logs  of  private  shippers  between 
stations  along  the  railroad  right  of  way 
is  not  invalid  as  creating  a  monopoly  or 
granting  special  privileges  to  such  corpora- 
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tion,  since  the  loading  between  stations  is 
not  a  service  which  the  railroad  company 
is  bound  to  undertake,  and  if  it  does  under- 
take it  for  the  convenience  of  shippers  it 
may  place  such  restrictions  on  it  as  it  sees 
fit.  Yazoo  &  M.  V.  R.  Co.  v.  Crawford, 
L.R.A.1915C,  S60,  65  So.  402,  —  Miss.  — . 

(Annotated) 
14.  A  constitutional  requirement  that 
the  legislature  pass  laws  to  prevent  unjust 
discrimination  in  the  rates  of  passenger 
tariffs  by  railroads  renders  unlawful  a  re- 
quirement that  special  rates  be  given  to 
militiamen  travelmg  on  orders  from  the 
governor,  where  the  legislature  has  acted 
upon  its  constitutional  authority  to  es- 
tablish a  reasonable  maximum  passenger 
tariff,  and  the  conditions  under  which  the 
transportation  of  the  Militia  must  occur 
are  not  materially  different  from  those  for 
which  the  rate  was  established.  State  v. 
Missouri,  K.  ft  T.  R.  Co.  LJI.A.1915C,  778, 
172  S.  W.  35,  —  Mo.  — . 

CASES  CERTIFIED. 

Important  questions  of  law  necess- 
sarily  involved  in  an  action  for  breach  of 
covenant  may  be  transferred  to  the  supreme 
court  in  advance  of  the  triaL  Hampton 
Beach  Improv.  Co.  v.  Hampton,  L.R.A.1919C, 
698,  92  Atl.  549,  —  N.  H.  — . 

CATS. 

See  Animals. 

CAUSE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  5. 
Proximate  cause,  see  Proximate  Cause. 

CERTIFICATE. 

Of  acknowledgment,  see  Acknowledg- 
ment. 

CERTIFIED  QUESTION. 

See  Cases  Certified. 

CHARITIES. 

Exemption  of,  from  taxation,  see  Taxes, 
4. 

CHARTER  PARTY. 

See  Evidence,  5;  Shipping. 

CHATTEIi  MORTGAGE. 

Waiver  of  lien  by  consenting  to  sale  of 
property  on  condition  that  pro- 
ceeds be  applied  to  debt,  see 
Garnishment. 

CHAUFFEUR. 

Salary  of,  as  element  of  damages  for 
injury  to  automobile,  see  Damages, 
6. 

CHECKS. 

Right    of    payee    to    maintain    action 
against  bank  for  amount  of,  see 
Banks,  7. 
As  evidence,  see  Evidence,  12. 
L.R.A.1916C. 


CHIIiDREN. 

In  general,  see  Infants. 

CHISEL. 

Injury  to  servant  by  defect  in,  see 
Master  and  Servant,  10. 

CITIES. 

See  Municipal  Corporations. 

CITY  DUMP. 

As  a  nuisance,  see  Eminent  Domain,  3. 

CIi.AIMS. 

Against  decedent's  estate,  see  Executors 
and  Administrators,  5. 

CLASS  liEGISIiATION. 

See  Constitutional  Law,  2-5. 

CLUBS. 

Estoppel  to  annul  charter  of  club  be- 
cause of  illegal  sale  of  liquor,  see 
Estoppel,  1. 

Liability  for  sale  of  liquor,  see  Intoxi- 
cating Liquors,  5-7. 

1.  Authority  to  dispense  intoxicating 
liquors  to  its  members  is  not  implied  from 
the  charter  of  a  social  club,  where,  under 
the  statutes,  a  corporation  cannot  secure 
a  license  to  sell  such  liquors.  State  ex  inf. 
Harvey  v.  Missouri  Athletic  Club,  L.S.A. 
1816C,  876,  170  S.  W.  904,  —  Mo.  — . 

2.  A  social  club  with  power  to  dispense 
liquors  to  its  members  cannot  be  organized 
under  a  statute  providing  for  the  forma- 
tion of  benevolent,  religious,  scientific,  edu- 
cational, and  miscellaneous  associations,  or 
any  association  which  tends  to  the  public 
advantage  in  relation  to  any  or  several  of 
the  objects  above  enumerated,  and  whatever 
is  incident  to  such  objects.  State  ex  inf. 
Harvey  v.  Missouri  Athletic  Club,  L.R.A, 
1916C,  876,  170  S.  W.  904,  —  Mo.  — . 

COIiD  STORAGE. 

For  liquor,  see  Intoxicating  Liquors,  7. 

COIiliATERAL  ATTACK. 

On  judgment,  see  Judgment,  2-4. 

colijAteraij  inheritance  tax. 

See  Taxes,  17,  18. 

COLLUSION. 

Of  administrator  in  establishment  of 
claim  against  estate,  see  Executors 
and  Administrators,  6. 

COMBINATIONS. 

Illegal  combinations,  see  Monopoly  and: 
Combinations. 

COMITY. 

See  Conflict  of  Laws. 

COMMERCE. 

1.'  The  common-law  rule  with  respect  to- 
the  employee's  assumption  of  risk  of  injury 
from  a  defective  appliance  governs  an  ac- 
tion brought  under  the  employers'  liability, 
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act  of  April  22,  1908,  where  such  appliance 
is  not  covered  by  any  Federal  statute  en- 
acted for  the  safety  of  employees,  to  the 
exclusion  of  any  state  statutes  which,  like 
N.  C.  Revisal  1005,  §  2646,  abolished  the 
assumption  of  risk  as  a  bar  to  an  action  by 
a  railway  employee  for  an  injury  attribu- 
table to  defective  appliances  furnished  by 
the  employer,  since  otherwise  the  subject- 
matter  would  be  controlled  by  the  laws  of 
the  several  states,  and  not  by  the  Federal 
statute,  which,  in  §  4,  abolishes  the  defense 
of  the  assumption  of  risk  only  when  the 
violation  by  the  carrier  of  a  Federal  statute 
«nacted  for  the  safety  of  employees  con- 
tributed to  the  death  or  injury  of  an  em- 
plovee.  Seaboard  A.  L.  R.  v.  Horton,  L.R.A. 
1915C,  1,  58  L.  ed.  1062,  34  Sup.  Ct.  Rep. 
635,  233  U.  S.  492. 

2.  The  limitation  of  the  responsibility 
■of  a  railway  carrier  under  the  employers' 
liability  act  of  April  22,  1908,  §  1,  for  in- 
juries to  its  employees  resulting  from  de- 
fects or  insufficiency  in  places  of  work  or  ap- 
pliances to  those  caused  by  such  de- 
fects and  insufficiencies  as  are  "due  to  its 
negligence,"  governs  an  action  brought  un- 
der that  statute  regardless  of  the  measure 
•of  responsibility  prescribed  by  the  local 
statutes.  Seaboard  A.  L.  R.  Co.  v.  Horton, 
L.R.A.1915C,  1,  58  L.  ed.  1062,  34  Sup.  Ct. 
Rep.  635,  233  U.  S.  492. 

3.  Since  Congress,  by  the  act  of  April 
22,  1908,  took  possession  of  the  field  of  the 
employers'  liability  in  interstate  transporta- 
tion by  rail,  all  state  laws  upon  the  sub- 
ject are  superseded.  Seaboard  A.  L.  R.  Co. 
V.  Horton,  L.R.A.1916C,  1,  58  L.  ed.  1062, 
34  Sup.  Ct.  Rep.  635,  233  U.  S.  492. 

COMMITTEE. 

Of  incompetent  person,  see  Incompetent 
Persons,  2. 

COMMON   CARRIERS. 

See  Carriers- 

COMMON  liAW. 

Application  of  rule  of,  with  respect  to 
employee's  assumption  of  risk,  see 
Commerce,  1. 

COMMUTATION. 

Of  sentence,  see  Criminal  Law. 


COMPENSATION. 

For  taking  of  property,  see  Eminent 
Domain. 


COMPLAINT. 

Of  plaintiff,  see  Pleading,  2,  3. 
Liability  of  fair  association  for  negli- 
gence of,  see  Amusements. 

CONCLUSIVENESS. 

Of  judgment,  see  Judgment,  2-7. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 
L.R.A.1915C. 


CONDITION. 

In   insurance   contract,  see  Insurance, 

3-T. 
Setting  aside  void  tax  sale,  see  Taxes, 

16. 

CONFESSION. 

Evidence  of,  see  Evidence,  18. 

CONFLICT  OF  LAWS.' 

In  an  action  on  a  writing  evidencing 
indebtedness  of  a  resident  of  one  state  to 
a  resident  of  the  state  of  the  forum,  made  in 
such  other  state  while  the  creditor  resided 
in  the  state  of  the  forum,  and  specifying 
no  place  of  payment,  the  statute  of  limi- 
tations of  the  state  of  the  forum  applies, 
under  a  statute  providing  that  upon  a  con- 
tract made  and  to  be  performed  in  another 
state  or  country  by  a  person  who  then 
resided  therein  no  action  should  be  main- 
tained after  the  right  of  action  thereon  is 
barred  by  the  laws  of  such  state  or  coun- 
try. Davidson  v.  Browning,  L.R.A.19l'5C, 
976,  80  S.  E.  363,  —  W.  V».  — . 

(Annotated) 

CONSIDER.'VTION. 

Of  contract,  see  Contracts,  1. 

Parol  evidence  as  to,  see  Evidence,  14. 

CONSORTIUM. 

Wife's  right  of  action  for  loss  of,  see 
Husband  and  Wife,  5. 

CONSPIRACY. 

Wife's  right  of  action  for  conspiracy 
to  induce  husband  to  commit  an 
offense,  see  Husband  and  Wife,  6. 

CONSTITUTIONAL  LAW. 

Cruel    and    unusual    punishment,    see 

Criminal  Law,  2. 
As  to  taking  property  for  public  use, 

see  Eminent  Domain. 

Coiistrnction. 

1.  A  state  statute  cannot  be  declared 
unconstitutional  as  being  violative  of  the 
5th  Amendment  of  the  Federal  Constitu- 
tion, since  that  Amendment  is  not  a  limi- 
tation upon  the  power  of  the  state,  but 
operates  upon  the  national  government  only. 
Griffin  v.  State,  LJ(.A.1915C,  716,  83  S.  £. 
540,  142  Ga.  636. 

Equal  protection  and  privileges. 

2.  Section  204,  Ga.  Penal  Code  1910, 
which  raises  a  prima  facie  presumption  of 
fraud  against  the  president  and  directors 
of  a  chartered  bank  upon  proof  of  the 
insolvency  thereof,  is  not  violative  of  the 
14th  Amendment  of  the  Federal  Constitu- 
tion  on  the  ground  that  it  abridges  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  or  deprives  the  president  and 
directors  of  an  insolvent  bank  of  the  equal 
protection  of  the  laws,  or  deprives  them  of 
life,  liberty,  or  property  without  due  process 
of  law,  in  that  similar  provisions  had  not 
been  made  in  regard  to  the  president  and 
directors  of  corporations  other  than  banks. 
Griffin  v.  State,  L.R.A.1915C,  716,  83  S.  E. 
540,  142  Ga.  636. 
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3.  Requiring  railroads  to  give  special 
rates  to  militiamen  traveling  on  orders 
from  the  governor  does  not  violate  a  eon- 
stitntional  provision  forbidding  discrimina- 
tion between  transportation  companies  and 
individuals.  State  v.  Missouri,  K.  &  T.  R. 
Co.  L.R.A.1915C,  778,  172  S.  W.  36,  —  Mo. 

4.  Consumers  are  not  denied  the  equal 
protection  of  the  laws  by  permitting  public 
service  corporations  alone  to  apply  to  the 
proper  authorities  for  a  reduction  of  rates, 
where  the  consumer  is  given  a  hearing  in 
the  original  fixing  of  the  rates.  Pinney  i, 
Boyle  Co.  v.  Los  Angeles  Gas  &  Electric 
Corp.  L.R.A.1915C,  889,  141  Fac.  620,  — 
Cal.  — . 

5.  Exempting  fanners'  mutual  insur- 
ance companies  organized  and  doing  busi- 
ness under  the  laws  of  the  state,  and  in- 
suring only  farm  property,  from  the  legis- 
lative scheme  for  regulation  of  fire  insur- 
ance rates,  does  not  render  such  legislation 
invalid  as  to  other  insurance  companies, 
as  denying  the  equal  protection  of  the  laws. 
German  Alliance  Ins.  Co.  v.  Lewis,  L.RA. 
19150,  1189,  58  L.  ed.  1011,  34  Sup.  Ct. 
Rep.  612,  233  V-  S.  389. 

Due  process  of  law;  right  to  life,  Itb- 
ert.v,  and  property. 

6.  State  taxation  of  the  amounts  due 
a  foreign  insurance  company  by  its  policy 
holders  in  the  state  for  premiums  on  which 
credit  of  thirty  and  sixty  days  had  been 
extended  does  not  take  the  property  of  the 
company  without  due  process  of  law,  con- 
trary to  U.  S.  Const.,  14th  Amend.,  even 
though  such  indebtedness  is  not  evidenced 
by  written  instruments.  Liverpool  &  L.  & 
G.  Ins.  Co.  V.  Board  of  Assessors,  L.R.A. 
19150,  003,  55  L.  ed.  762,  31  Sup.  Ct.  Rep. 
550,  221  U.  S.   346.  (Annotated) 

7'.  Assessing  in  excess  of  actual  indebt- 
edness the  amounts  due  a  foreign  insurance 
company  by  its  policy  holders  in  the  state, 
on  which  credits  have  been  extended,  does 
not  take  the  property  of  the  company  with- 
out due  process  of  law,  where  proper  op- 
portunity was  afforded  for  correction.  Liv- 
erpool &  L.  &  G.  Ins.  Co.  V.  Board  of  As- 
sessors, L.R.A.1915C,  903,  55  L.  ed.  762, 
31  Sup.  Ct.  Rep.  550,  221  U.  S.  346. 

8.  Whatever  either  employer  or  em- 
ployee has  the  right,  under  the  due  process 
of  WW  clause  of  U.  8.  Const.,  14th  Amend., 
to  treat  as  sufficient  ground  for  terminating 
the  employment,  where  there  is  no  stipu- 
lation on  the  subject,  he  has  the  right  to 
provide  against  by  insisting  that  a  stipu- 
lation respecting  it  shall  be  a  tine  qva  non 
the  inception  of  the  employment  or  of  its 
continuance,  if  it  be  terminable  at  will. 
Coppagc  v.  Kansas,  LJt.A.191S0,  960,  60 
L.  ed.  — ,  35  Sup.  «.  Rep.  240,  236  U.  S. 
1. 

0.  The  rights  of  personal  liberty  and 
property  are  infringed  without  due  process 
of  law,  by  a  statute  under  which,  as  con- 
strued and  applied  by  the  highest  state 
court,  an  employer  or  his  agent  may  be 
criminally  punished  for  having  prescribed 
as  a  condition  upon  wkich  one  mar  secure 
L.R.A.1916C. 


I  employment  under,  or  remain  in  the  serr- 
I  ice  of,  such  employer  (the  employment  be- 
ing terminable  at  will)  that  the  employee 
shall  enter  into  an  agreement  not  to  become 
or  remain  a  member  of  any  labor  organiza- 
tion while  so  employed /''the  employee  be- 
ing subject  to  no  incapacity  or  disability, 
but,  on  the  contrary,  free  to  exercise  a  vol- 
untanr  choice.  Coppage  v.  Kansas,  L.R.A. 
1015C,  960,  5»  L.  ed.  — ,  35  Sup.  Ct  Rep. 
240,  236  U.  S.  1.  (Annotated) 

10.  Section  204,  Georgia  Penal  Code 
1910,  which  raises  a  presumption  of  fraud 
against  the  president  and  directors  of  a 
chartered  bank  upon  proof  of  the  insolvency 
of  the  bank,  but  which  allows  the  accused 
officers  to  rebut  the  presumption  by  intro' 
ducing  evidence  in  their  liehalf,  is  not  vio- 
lative of  the  provision  of  the  state  Con- 
stitution that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  except  by  due 
process  of  law.  Griliin  v.  State,  L.R.A. 
19150,  716,  83  S.  E.  540,  142  Ga.  636. 

(Annotated) 

11.  Section  204,  Georgia  Penal  Code  of 
1910,  which  rabes  a  presumption  of  fraud 
against  the  president  and  directors  of  a 
chartered  bank  upon  proof  of  the  in- 
solvency of  the  bank,  but  which  allows  the 
officers  named  to  rebut  the  presumption  of 
fraud  by  evidence,  is  not  violative  of  the 
14th  Amendment  of  the  Federal  Constitu- 
tion in  that  it  destroys  or  abridges  the 
presumption  of  innocence  which  the  law 
raises  as  evidence  in  behalf  of  everyone 
charged  with  crime.  Griffin  v.  State,  L.R.A. 
19160,  716,  83  S.  E.  540,  142  Ga.  636. 

12.  Section  204,  Georgia  Penal  Code 
1910,  which  raises  a  presumption  of  fraud 
against  the  president  and  directors  of  a 
chartered  i>ank  upon  proof  of  the  insolvency 
thereof,  but  which  allows  the  officers  named 
to  rebut  the  presumption  of  fraud  by  in- 
troducing evidence  in  their  behalf,  is  not 
violative  of  the  14th  Amendment  of  the 
Federal  Constitution,  even  in  a  state  where 
the  defendant  cannot  testify,  but  where  he 
may  make  his  statement  not  under  oath, 
which  the  jury  may  believe  in  preference 
to  sworn  evidence.  Griffin  v.  State,  L.R.A. 
19160,  716,  83  S.  E.  540,  142  Ga.  636. 

13.  Section  204,  Georgia  Penal  Code 
1910,  which  raises  a  presumption  of  fraud 
E^;ainst  the  president  and  directors  of  a 
chartered  bank  upon  proof  of  the  insolvency 
thereof,  but  which  permits  the  officers 
named  to  rebut  the  presqmption  of  fraud 
by  introducing  evidence  in  their  behalf,  is 
not  violative  of  the  14th  Amendment  of  the 
Federal  Constitution  in  providing  that  such 
officers  shall  be  punished  even  though  they 
had  nothing  to  do  with  the  management 
of  the  bank,  and  though  the  insolvency  was 
not  brought  about  by  their  conduct  or  with 
their  knowledge.  Griffin  v.  State,  L.R.A. 
18160,  716,  83  S.  E.  640,  142  Ga.  636. 

14.  Section  12,  chap.  144,  W.  Va.  Code 
1913,  prescribing  only  minimum  penalties 
for  robbery,  and  leaving  it  within  the  pow- 
er of  the  court  to  pronounce  judgment  of 
imprisonment  for  life,  is  not  in  contraven- 
tion of  the  14th  Amendment,  or  any  other 
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provision     of     the     Federal     Constitution. 
Franklin   v.   Brown,   L.R.A.1916C,   557,   81 
S.  E.  405,  —  W.  Va.  — . 
Police  power. 

15.  The  several  states  are  debarred  by 
U.  S.  Const.,  14tlL  Amend.,  from  striking 
down  personal  liberty  or  property  rights, 
er  materially  restricting  their  normal  ex- 
ercise, excepting  so  far  aa  may  be  incident- 
ally necessary  for  the  accomplishment  of 
some  other  and  paramount  object,  and  one 
that  concerns  the  public  welfare.  The 
more  restriction  of  liberty  or  of  property 
riglits  cannot,  of  itself,  be  denominated  pub- 
lic welfare,  and  treated  as  a  legitimate  ob- 
ject of  the  police  power.  Coppage  v.  Kan- 
sas, L.R.A.1916C,  960,  59  L.  ed.  — ,  35  Sup. 
Ct.  Rep.  240,  236  U.  S.  1. 

16.  A  statutory  provision  which  is  not 
a  legitimate  police  regulation  cannot  be 
made  such  by  being  placed  in  the  same  act 
with  a  police  regulation,  or  by  being  en- 
acted under  a  title  that  declares  a  purpose 
which  would  be  a  proper  object  for  the  ex- 
ercise of  that  power.  Coppage  v.  Kansas, 
L.R.A.1915C,  960,  59  L.  ed.  — ,  35  Sup.  Ct. 
Rep.   240,   236   U.   S.   1. 

17.  To  punish  an  employer  or  his  agent 
for  simply  proposing  certain  terms  of  em- 
ployment under  circumstances  devoid  of 
coercion,  duress,  or  undue  influence,  has  no 
reasonable  relation  to  a  declared  purpose, 
in  a  statute,  of  repressing  coercion,  duress, 
or  undue  influence.  Coppage  v.  Kansas, 
L.RJ1.1916C,  960,  59  h.  ed.  — ,  35  Sup.  Ct. 
Rep.  240,  236  U.  S.  1. 

IR.  An  ordinance  of  a  municipal  cor- 
poration ordained  pursuant  to  a  provision 
of  its  charter  authorizing  it  to  establish 
a  building  line  on  a  certain  street  and  in- 
hibit abutting  owners  from  encroaching 
thereon,  based  on  merely  esthetic  considera- 
tions, is  not  within  the  police  power,  and 
is  unenforceable  as  a  police  regulation. 
Fruth  V.  Board  of  Affairs,  L.R.A.191SC,  981, 
84  S.  E.  105,  —  VV.  Va.  — .  (Annotated) 
Impairing  obligation  of  contract. 

10.  No  contract  obligation  by  a  pur- 
chaser at  foreclosure  sale  is  impaired  by  a 
statute  requiring  him  to  notify  the  person 
having  a  right  to  redeem  before  taking  his 
deed,  if  ample  time  remains  to  give  the 
notice  before  the  expiration  of  the  redemp- 
tion period.  Clark  Implement  Co.  v.  Wad- 
den.  I,.R.A.1015C,  414,  149  N.  W.  424,  — 
S.  D.  — . 

20.  Where,  by  franchise  or  ordinance, 
public  service  rates  within  a  municipality 
have  been  fixed  and  accepted  as  between  a 
public  service  corporation  and  the  public, 
without  express  delegation  of  power  in  such 
particular  by  the  legislature  to  the  munici- 
pality, a  change  of  the  rates  by  the  public 
service  commission  does  not  impair  the  ob- 
ligation of  a  contract.  Benwood  v.  Public 
Service  Commission,  L.R.A.1915C,  861,  83 
S.  E.  295,  —  W.  Va.  — .  (Annotated) 

21.  An  ordinance  raising  the  rates  to  be 
charged  by  a  public  service  corporation 
above  those  at  which  it  had  contracted  to 
render  service  to  a  consumer  does  not  im- 
pair the  obligation  of  the  contract,  since  it 
L.R.A.1915C. 


will  be  presumed  that  the  contract  waa 
made  in  contemplation  of  the  power  of  the 
public  to  fix  the  rates.  Pinney  &  Boyle  Co. 
V.  Los  Angeles  Gas  &  Electric  Corp.  LJLA. 
19160,  888,  141  Pac.  620,  —  Cal.  — . 

(Annotated) 

22.  No  unconstitutional  impairment  of 
contract  results  so  far  as  the  city  is  con- 
cerned from  a  change  by  the  state  of  rates 
fixed  by  a  franchise  granted  by  the  mu- 
nicipality to  a  telephone  company,  if  the 
municipal  charter  is  subject  to  the  general 
laws  of  the  state.  State  ex  rel.  Webster 
V,  Superior  Ct.  LJiJL.l»15C,  887,  120  Pac. 
861,  67  Wash.  37. 

23.  A  municipal  corporation  which,  in 
granting  a  telephone  franchise  fixing  rates 
for  service,  reserves  the  right  to  alter  or 
amend  the  conditions  of  the  franchise,  can- 
not raise  the  objection  that  its  contract 
rights  are  unconstitutionally  impaired  if 
the  state  makes  an  alteration  in  rates. 
State  ex  rel.  Webster  v.  Superior  Ct.  L.R.A. 
1916C,  887,  120  Pac.  861,  67  Wash.  37. 

CONSTKCCTION. 

Of  constitution,  see  Constitutional  Law, 

1. 
Of  contract,  see  Contracts,  3. 
Of  statute,  see  Statutes,  3,  4. 
Of  will,  see  Wills. 

CONTINGENT   INTERESTS. 

See  Wills,  3,  4. 

CONTKACT8. 

Restrictions  on  right  of,  see  Constitu- 
tional Law,  8,  0. 

Impairing  obligation  of,  see  Constitu- 
tional Law,  10-23. 

Injunction  to  protect  rights  in,  see  In- 
junction, 1. 

Specific  performance  of,  see  Specific 
Performance. 

Consideration. 

1.  An  option  of  purchase  inserted  by  a 
lessor  in  a  lease  is  supported  so  far  as  con- 
sideration is  concerned  by  the  payment  of 
the  stipulated  rent  reserved  so  that  it  may 
be  specifically  enforced,  and  cannot  be  with- 
drawn during  the  period  covered  bv  the  in- 
strument. Tebeau  v.  Ridge,  L.RIA.1915C, 
S67,  170  S.  W.  871,  —  Mo.  — . 
Formal  requisites;  statute  of  frauds. 

2.  Where  the  memorandum  of  sale  of 
real  estate  must  be  signed  by  the  grantor  to 
satisfy  the  statute  of  frauds,  a  binding  con- 
tract is  not  effected  by  the  purchaser's  writ- 
ten acceptance  upon  a  written  authoriza- 
tion by  the  seller  to  a  broker  to  effect  a 
sale,  which  contains  a  full  description  of 
the  property,  price,  and  terms  of  sale,  but 
omits  the  name  of  the  vendee.  Lusky  v. 
Keiser,  L.R.A.1915C,  400,  164  S.  W.  777, 
128  Tenn.  705.  (Annotated) 
Construction. 

3.  A  clause  in  a  building  contract 
which,  after  reciting  the  whole  sum  to  be 
paid  for  work  and  materials,  provides  that 
80  per  cent  of  the  architect's  estimates  shall 
be  paid  upon  the  (;prtiflcate8  of  the  archi- 
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tect,  and  then  that  "the  final  payment  shall 
be  made  within  ten  days  after-  the  comple- 
tion of  the  work  included  in  this  contract, 
and  all  payments  shall  be  due  when  the 
certificates  for  the  same  are  issued,"  re- 
quires the  retention  of  20  per  cent  by  the 
owners  until  the  final  payment.  Young 
Men's  Christian  Asso.  v.  United  States 
Fidelity  &  G.  Co.  L.RJ1.1815C,  170,  133 
Pac.  804,  90  Kan.  332. 
Validity  and  effect. 

Statute  making  illegal  agreement  that 
employee  shall  not  become  or  re- 
main member  of  labor  organiza- 
tion, see  Constitutional  Law,  9. 

Contracts  by  infant,  sefe  Infants. 

Enforcement  of  monopolistic  contract, 
see  Monopoly  and  Combinations,  1. 

Provision  in  lease  of  town  land  that 
lessor  will  pay  the  taxes,  see 
Towns. 

4.  A  contract  to  pay  a  commission  for 
obtaining  a  contract  from  a  municipality 
for  public  work,  which  obligates  the  em- 
ployee to  do  everything  in  his  power  to  ac- 
complish the  success  of  and  aid  the  busi- 
ness of  his  employer,  is  invalid  as  against 
public  policy,  since  it  might  include  the  use 
of  illegal  means  to  induce  the  awarding  of 
the  contract  and  the  securing  of  petitions 
therefor.  Hyland  v.  Oregon  Hassam  Pav. 
Co.  L.R.A.1915C,  823,  144  Pac.  1160,  —  Or. 
— .  ( Annotated ) 

6.  A  lawful  agreement  between  parties 
will  be  enforced,  even  though  it  may  be  in- 
cidentally or  indirectly  connected  with  a 
contract  that  is  illegal,  where  such  lawful 
agreement  is  supported  by  an  independent 
consideration,  and  can  be  proved  without 
the  aid  of  the  illegal  contract.  A\'alters 
Nat.  Bank  v.  Bantock,  L.R.A.191SC,  531, 
137  Pac.  717,  41  Okla.  153. 
Performance;    breacb. 

Measure  of  compensation  for  breach, 
see  Damages,  2,  3. 

6.  An  action  for  the  breach  of  an 
agreement  to  find  a  purchaser  for  a  tract 
of  land  at  a  fixed  price,  within  a  stated 
time,  cannot  be  defeated  by  showing  the 
impossibility  of  procuring  such  a  purchaser. 
Hurless  v.  Wiley,  L.R.A.1915C,  177,  137 
Pac.  981,  91  Kan.  347. 

7.  A  sut>contractor  who  Is  prevented 
from  completing  his  work  because  of  de- 
fects in  the  plans  furnished  by  the  owner 
may  hold  the  contractor  liable  for  the  cost 
of  services  rendered,  but  not  for  profits 
which  he  would  have  realized  had  he  com- 
pleted the  work,  although  he  saw  the  plans 
before  entering  into  the  contract;  since  he 
does  not  assume  any  responsibility  for  the 
sufficiency  of  the  plans.  Huetter  v.  Ware- 
house &  Realty  Co.  I..RA.191SC,  671,  142 
Pac.  675,  81  Wash.  331.  (Annotated) 
Cbange  or  extinguishment. 

8.  If  a  contract  is  so  far  personal  that 
the  representatives  of  one  of  the  parties 
to  it  are  not  responsible  in  damages  for 
refusing  to  complete  its  performance,  the 
representative  of  the  other  party  is  not  re- 
sponsible for  a  like  failure.  Homan  y. 
L.R.A.1916C. 


Redick,  L.R.A.1816C,  601,  149  N.  W.  782, 

—  Neb.  — . 

9.  A  contract  between  the  owner  of  a 
number  of  parcels  of  improved  real  estate 
and  an  agent  employed  to  manage  the  same 
for  a  term  of  years,  collect  the  rents,  and 
make  repairs  and  pay  the  money  remaining 
in  his  hands,  on  the  16th  of  each  month  to 
the  owner,  is  terminated  by  the  death  of 
the  owner,  notwithstanding  it  contains  a 
provision  "that  the  covenants  in  this  con- 
tract shall  succeed  to  and  be  binding  upon 
the  respective  heirs,  executors,  administra- 
tors, and  assigns  of  the  parties  hereto." 
Homan  v.  Redick,  L.R.A.1915C,  601,  149  N. 
W.  782,  —  Neb.  — . 

10.  The  letting  by  a  property  owner  of 
a  storeroom  for  the  sale  of  articles  which 
by  a  lease  signed  by  both  parties,  of  an- 
other room  in  the  building,  he  has  cove- 
nanted with  its  lessee  not  to  do,  justifies  the 
latter  in  rescinding  his  contract  and  sur- 
rendering possession  of  the  property.  Uni- 
versity Club  V.  Deakin,  L.RJ1.191SC,  864^ 
106  N.  E.  790,  265  111.  267.       (Annotated) 

CONTKIBUTION  AND  INDEMNITY. 

Tliat  a  retailer  of  oil  bearing  the 
proper  inspector's  stamp  does  not  have  a 
reinspection  when  the  quality  of  the  oil  is 
questioned  by  customers  does  not  prevent 
his  recovering  from  the  manufacturer  the 
amount  he  is  compelled  to  pay  a  purchaser 
for  injury  due  to  an  explosion  of  oil,  al- 
though the  statute  provides  that  whoever 
sells  such  oil  which  nas  not  been  inspected 
and  branded,  and  which  emits  combustible 
vapor  at  less  than  a  certain  temperature, 
shall  be  liable  for  all  damages  caused 
thereby.  Pfarr  v.  Standard  Oil  Co.  I..R.A. 
1015C,  336,  146  N.  W.  851,  —  Iowa,  — . 

(Annotated) 

CONTBIBXJTOKY  NEGLIGKNCE. 

See  Negligence,  4,  5. 

COBPOKATIONS. 

Power  of  ancillary  administrator  to 
transfer  stock  of  decedent  upon 
books  of  corporation,  see  Executors 
and   Administrators,   6. 

Right  of  foreign  corporation  to  invoke 
statute  of  limitations,  see  Limita- 
tion of  Actions. 

FLxing  valuation  of  capital  for  pur- 
pose of  taxation,  see  Taxes,  12,  13. 

1.  The  president  of  a  corporation  who 
is  also  a  director  is  not  personally  liable 
for  injury  to  an  employee  through  the  ex- 
plosion of  a  boiler  which  was  part  of  the 
plant  of  the  corporation,  if  he  had  no  ac- 
tive supervision  of  the  plant,  which  was 
under  control  of  persons  employed  for  that 
purpose,  of  whose  negligence  he  had  no 
notice.  Aubrey  v.  Stimson,  L.R.A.1916C, 
874,  169  S.  W.  991,  160  Ky.  663. 

( Annotated ) 

2.  A  foreign  corporation  which  main- 
tains an  office  for  transfer  of  stock  in  a 
state  where  an  ancillary  administrator  has 
possession  of   shares  belonging  to  a  dccc' 
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dent  cannot  refuse  to  transfer  the  stock  up- 
on its  books  in  that  state,  on  the  theory 
that  the  situs  of  the  stock  is  either  at  the 
recent  domicil  of  the  decedent  or  in  the 
state  where  the  corporation  is  located. 
Lockwood  V.  United  States  Steel  Corp. 
L.H.A.1915C,  471,  103  N.  E.  697,  209  N.  Y. 
375.  (Annotated) 

COSTS  AND  FEES. 

On  appeal,  see  Appeal  and  Error,  22. 

COUNSEIi. 

See  Attorneys. 

COtJNTIES. 

Appeal  from  decision  of  board  of  coun- 
ty commissioners  as  to  tax,  see 
Taxes,  14. 

COURTS. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error. 

Power  to  suspend  sentence  or  execu- 
tion thereof,  see  Criminal  Law,  3. 

1.  An  appeal  would  be  an  inadequate 
remedy  where  a  telephone  company  has  been 
enjoined  from  putting  into  force  rates  which 
it  has  been  required  to  adopt  by  a  state 
commission  under  penalty,  within  the  stat- 
utory provision  giving  the  supreme  court 
original  jurisdiction  in  such  .cases.  State 
ex  rel.  Webster  v.  Superior  Ct.  I..R.A. 
19150,  287,  120  Pae.  861,  07  Wa^h.  37. 

2.  Any  irregularity  in  transferring  to 
the  Federal  district  court  for  the  district 
of  Arizona  a  suit  begun  prior  to  statehood 
in  a  territorial  court,  based  upon  the  em- 
ployers' liability  act  of  April  22,  1008,  as 
amended  by  the  act  of  April  5,  1910,  is 
waived  where  defendant  answered  upon  the 
merits  the  amended  complaint  filed  in  the 
Federal  court,  without  questioning  the  ju- 
risdiction. Arizona  &  N.  M.  R.  Co.  t. 
Clark,  L.R.A.1915C,  834,  59  L.  ed.  — ,  35 
Sup.  Ct.  Rep.  210,  235  U.  S.  669. 

COVENANTS  AND  CONDITIONS. 

Certifying  questions  involved  in  action 
for  breach,  see  Cases  Certified. 

In  lease,  see  Landlord  and  Tenant,  2. 
5,  7. 

CREDITS. 

Situs  of,  for  purpose  of  taxation,  see 
Taxes,    6-8. 

CRIMIN.\Ii  liAW. 

Habeas  corpus,  see  Habeas  Corpus. 

As  to  requisites  and  sufficiency  of  in- 
dictment, information  or  complaint, 
see  Indictment,  Information  or 
Complaint. 

New  trial  in  criminal  case,  see  New 
Trial. 

Instructions  in  criminal  case,  see  Trial, 
8-10. 

See   also   Burglary;    False   Pretenses; 
Intoxicating    Liquors,    4-7;    Rob- 
bery. 
L.R.A.1915C. 


Former  jeopardy. 

1.  A  trial  and  acquittal  of  a  person  for 
feloniously  entering  a  certain  building  at 
a  certain  time  with  intent  to  steal  the 
goods  of  a  specified  person  are  not  a  bar  to 
a  subsequent  prosecution  for  entering  the 
same  building  at  the  same  time  with  intent 
to  steal  goods  of  a  different  person.  Peo- 
ple V.  Mendelson,  L.R.A.1915C,  687,  106  N. 
K.  249,  264  111.  453.  (Annotated) 
Sentence  and  imprisonment. 

Constitutionality  of  statute  as  to,  see 
Constitutional  Law,  14. 

Cruel  and  unusual  punishment  as 
ground  for  release  on  habeas  cor- 
pus, see   Habeas  Corpus. 

2.  Section  12,  chapter  144,  W.  Va.  Code 
1013,  prescribing  minimum  penalties  for 
robbery,  and  leaving  it  witbm  the  power 
of  the  court  to  pronounce  judgment  of  im- 
prisonment for  life,  is  not  void  as  contra- 
vening §  5,  art.  3,  of  the  Constitution,  pro- 
hibiting cruel  and  unusual  punishment,  and 
providing  that  penalties  shall  be  propor- 
tioned to  the  character  and  degree  of  the 
offense.  Franklin  v.  Brown,  I..K.A.1915C, 
557,  81   S.  E.  406,  —  W.  Va.  — . 

(Annotated) 

3.  A  trial  court  may,  without  encroach- 
ing upon  the  prerogatives  of  the  pardon- 
ing power,  suspend  the  execution  of  a  sen- 
tence BO  as  to  allow  an  opportunity  for  an 
appeal  to  executive  clemency.  Re  Hart, 
L.R.A.  1815C,  1169,  149  N.  W.  568,  20  N. 
D.  38.  (Annotated) 

4.  A  convicted  person  whose  sentence 
has  been  suspended  under  chapter  136  of 
the  Laws  of  North  Dakota  1913,  proridinjr 
for  the  suspension  of  a  jail  sentence  in  case 
of  a  defendant  who  has  never  before  been 
imprisoned  for  crime,  where  it  shall  appear 
to  the  satisfaction  of  the  court  that  it  is 
not  likely  the  defendant  will  again  engage 
in  an  offensive  course  of  conduct,  and  that 
the  public  welfare  docs  not  demand  or  re- 
quire the  suffering  of  the  penalty  imposed 
by  law,  may  have  such  suspension  revoked, 
and  be  imprisoned  even  after  the  period  of 
the  sentence  has  expired.  Re  Hart,  L.R.A. 
1916C,  1169,  149  N.  W.  568,  29  N.  D.  38. 

5.  The  exclusive  power  to  grant  com- 
mutations and  pardons  is  vested  by  article 
3  of  the  amendments  to  the  Constitution  of 
North  Dakota  in  the  board  of  pardons.  Re 
Hart,  L.R.A.1916C,  1189,  149  N.  W.  668, 
29  N.  D.  38. 


CRCEL      AND      tlNUSUAIj      PUNISH- 
MENT. 

See  Criminal  Law,  2. 


CURVE. 

Discharge   of    passenger    from    car   on 
curve,  see  Carriers,  3,  4. 


CUSTOM. 

Evidence  of,  generally,  see  Evidence,  21. 
Competency    of   witness    to   show,   se* 
Witnesses,  2,  3. 
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DAMAGES. 

Review  of,  on  appeal,  aee  Appeal  and 
Error,  13. 

Right  of  subcontractor  prevented  from 
completing  work  to  recover  lost 
profits,  sue  Contracts,  7. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 25,  26. 

For  disclosure  of  contents  of  telegram, 
sec  Telegraphs. 

Exemplary  or  pnnltive. 

1.  Punitive  damages  may  be  allowed  in 
favor  of  excursionists  against  a  carrier  the 
managing  officers  of  which,  with  knowledge 
that  they  had  been  detained  by  a  storm, 
and  with  indifference  to  their  rights,  send 
the  train  which  was  to  carry  them  home 
away  with  empty  cars,  leaving  insufficient 
equipment  to  transport  them  on  later  trains. 
Woodward  v.  Southern  R.  Co.  I..R.A.1916C, 
477,  83  S.  E.  591,  —  &  C.  — . 

(Annotated) 
For  breach  of  contract. 

2.  Unc  having  a  contract  with  a  tele- 
phone company  for  service,  who  fails  to 
receive  it  because  of  the  negligence  of  it  or 
its  employees,  may  recover  nominal  dam- 
ages and  such  actual  damages  as  he  suf- 
fered in  consequence  thereof.  Vinson  v. 
Southern  Bell  Teleph.  &  Teleg.  Co.  L.R.A. 
191SC,  460,  66  So.  100,  —  Ala.  — . 

(Annotated) 

3.  One  who  suffered  injury  to  his  per- 
son through  the  physical  effort  necessary  to 
reach  a  doctor  on  foot  in  the  night  to  at- 
tend a  member  of  his  family  dangerously 
ill,  which  effort  is  made  necessary  by  the 
negligent  failure  of  a  telephone  company  to 
furnish  service  for  which  he  has  contracted, 
may  hold  the  company  liable  in  damages 
for  such  injury  and  also  for  the  mental  dis- 
tress suffered  because  of  the  delay  in  secur- 
ing the  physician's  services,  if  the  company 
had  notice  of  the  likelihood  of  a  necessity 
for  physician's  services  at  the  time  they 
were  required,  so  as  to  be  chargeable  with 
notice  that  such  injury  would  follow  its 
neglect.  Vinson  v.  Southern  Bell  Teleph,  &. 
Teleg.  Co.  L.R.A.1916C,  450,  66  So.  100,  — 
Ala.  — . 

Personal  Injuries;  death. 

Review  of  damages  on  appeal,  see  Ap- 
peal and  Error,  13. 

4.  $1,000  is  the  limit  of  allowance  for 
"the  death  of  a  boy  to  the  only  one  pecu- 
niarily interested  in  his  life,  whose  life  ex- 
pectancy is  twenty  years  after  he  will 
reach  a  productive  age,  where  the  statute 
limits  recovery  to  pecuniary  loss.  Graffam 
V.  Saco  Grange,  I,.R.A.1918C,  632,  92  Atl. 
649,  112  Me.  608. 

Injury  to  personal  property. 

5.  Damages  for  loss  of  use  of  an  auto- 
mobile may  be  allowed  against  one  who  neg- 
ligently injures  it,  although  the  owner  in- 
tended to  use  it  only  for  pleasure,  and  not 
for  rent  or  profit.  Cook  v.  Packard  Motor 
Car  Co.  L.R.A.1915C,  319,  92  Atl.  413,  88 
Conn.  590.  (Annotated) 

6.  The  reasonable  amount  which  the 
owner  of  an  automobile  is  compelled,  under 
LJI.A.1915C. 


his  contract,  to  pay  his  chauffeur  duriitg 
the  time  that  his  car  is  out  of  use  through 
an  injury  caused  by  another's  negligence,  if 
the  owner  bad  no  other  use  for  the  services 
of  the  chauffeur,  may  be  allowed  as  a  part 
of  the  damages  for  the  injury  to  the  car. 
Cook  T.  Packard  Motor  Car  Co.  I..R.A.1915C, 
319,  92  Atl.  413,  88  Conn.  590. 
Nuisance. 

7.  Illness  caused  by  a  nuisance  created 
by  a  city  in  the  performance  of  govern- 
mental functions  is  not  a  proper  dement 
of  damages  to  be  allowed  against  it.  Hines 
V.  Rocky  Mount,  L.H.A.1915C,  751,  78  8.  E. 
610,  162  N.  C.  409. 

DANGEROUS   AGENCIES. 

Electricity,  see  Electricity. 
Negligence  as  to,  generally,  ■  see  Negli- 
gence, 1,  2. 

DEATH. 

Of  patron  by  negligence  at  place  of 
amusement,  see  Amusements. 

Measure  of  damages  for,  see  Appeal 
and  Error,  13;   Damages,  4. 

Termination  of  contract  by,  see  Con- 
tracts, 8,  9;  Executors  and  Admin- 
istrators, 2. 

Effect  on  competency  of  witness,  see 
Witnesses,  2,  3. 

DEBTOR  AND  CREDITOR. 

Insolvency  of  debtor,  see  Bankruptcy. 

Joint  creditors  and  debtors,  see  Joint 
Creditors  and  Debtors. 

Right  of  judgment  creditors  to  elimina- 
tion of  usury  from  prior  indebted- 
ness secured  by  trust  •  deed,  see 
Tender;  Usury. 

DECEDENTS. 

Administration  of  estates  of,  see  Ex- 
ecutors and  Administrators. 

DECLARATIONS. 

Evidence  of,  see  Evidence,  19,  20. 
In  pleading,  see  Pleading,  2,  3. 

DEDUCTION. 

Of  dower  interest  from  purchase  money, 
see  Specific  Performance,  2. 

DEEDS. 

Acknowledgment  of,  see  Acknowledg- 
ment. 

DEFENSES. 

Of  usury,  see  Usury, 

DEFINITIONS. 

Mob,  see  Municipal  Corporations,  6. 
Property,  see  Eminent  Domain,  1. 
Riotous  assemblage,  see  Municipal  Cor- 
porations, 6. 

t 

DEIiAY. 

By  carrier  in  forwarding  shipment,  aee 
Carriers,  10. 

DELEGATION   OF  POWER. 

To  municipality,  see  Municipal  Corpora- 
tions, 1,  2. 
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DEMURRER. 

See  Pleading,  5,  6. 

DEPORT.^TION. 

Suspension  of  attorney  for  participat- 
ing in  wrongful  deportation,  see 
Attorneys. 

DESCENT  AND   DISTRIBrTION. 

Tax  on  right  to  take  property  by,  see 

Taxes,  17,  18. 
Imposing  trust  ex  maleficio  on  title  to 

property   descending  to   murderer, 

see  Trusts. 

The  murder  by  an  heir  of  his  an- 
cestor does  not  interfere  with  the  operation 
of  the  statutory  rules  of  descent;  at  least 
where  the  Constitution  provides  that  con- 
viction of  crime  shall  not  work  forfeiture 
of  estate,  and  the  penalty  for  murder  is 
merely  death  or  imprisonment.  Wall  v. 
Pfanschmidt,  L.R.A.1915C,  328,  106  N.  £. 
785,  265  111.  180.  (Annotated) 

DESTINATION. 

Leaving  passenger  at,  see  Carriers,  7. 

DISAFFIRMANCE. 

Of  infant's  contract,  see  Infants. 

DISCH.4RGE. 

In  bankruptcy,  see  Bankruptcy. 

Of  one  joint  debtor,  see  Joint  Cretlitors 

and  Debtors.  2,  3. 
Of  surety,  see  Principal  and  Surety. 

DISSOIiVTION. 

Of  firm  of  real  estate  brokers,  see 
Brokers. 

DISTRIBUTION. 

Of  decedent's  estate,  see  Executors  and 
Administrators,  5. 

DIVORCE   AND    SEPARATION. 

Admissibility  in  evidence  of  record  in 
divorce  suit,  see  Evidence,  11. 

Liability  of  husband  for  services  of 
attorney  to  wife  in  divorce  suit,  see 
Husband  and  Wife,  2. 

Conclusiveness  of  judgment,  see  Judg- 
ment, 6. 

Effect  of,  on  competency  of  wife  as  wit- 
ness in  action  by  husband,  see  Wit- 
nesses, 1. 

A  divorce  destroys  an  estate  held  by 
the  parti'W  by  entireties,  and  they  there- 
after hold  the  property  as  tenants  in  com- 
mon. McKiunon,  Currie,  &  Co.  v.  Caulk, 
L.R.A.1916C,  396,  83  S.  E.  559,  167  N.  C. 
411.  (Annotated) 

DOCUMENTARY    EVIDENCE. 

See  Evidence,  11,  12. 

D008. 

See  Animals. 

DOMESTIC  SERVICE. 

Evidence  as  to  wages  to  be  paid  under 
contract  for,  see  Evidence,  21. 
L.R.A.1915C. 


DOUBIiE  T.AXATION. 

See  Taxes,  1. 

DOWER. 

Diminution  of  purchase  price  by  value 
of,  in  action  for  specific  perform- 
ance of  contract  to  convey  real 
estate,  see  Specific  Performance,  2. 

DRIVER. 

Imputing  negligence  of,  to  passenger, 
see  Negligence,  4. 

DRUNKENNESS. 

Of  passenger,  see  Carriers,  6. 

DUE  PROCESS  OF  liAW. 

See  Constitutional  Law,  6-14. 

EASEMENTS. 

Estoppel   as   to,   see   Estoppel,   4. 

Injunction  against  attempted  use  of 
way  under  claim  of  casement,  see- 
Injunction,  2. 

1.  A  right  to  ingress  and  egress  along 
a  private  way  does  not  include  a  right  to  lay 
pipes  in  the  soil  to  secure  a  water  supply. 
Watson  v.  French,  L.R.A.1915C,  369,  92  Atl. 
290,  112  Me.  371. 

2.  A  conveyance  by  a  property  owner  of 
a  parcel  for  use  as  a  stable,  cut  oflT  from  the 
street  by  remaining  property  belonging  to 
him,  with  a  mere  right  of  passage  to  and 
from  the  street,  and  with  a  visible  pipe 
crossing  the  remaining  property  to  supply 
water  to  the  stable,  includes  a  right  to  the 
continued  use  of  the  pipe  at  least  after  the 
grantor  has  acquiesced  in  the  continued  use 
for  nearly  twenty  years.  W'atson  v.  French, 
LJtA.1915C,  355,  92  Atl.  290,  112  Me.  371. 

(Annotated) 

3.  The  possibility  of  securing  a  water 
supply  for  land  in  the  rear  of  remaining 
property  of  the  grantor,  b,y  an  exercise  ot 
the  right  of  eminent  domain  by  the  water 
company  whose  mains  are  in  the  street,  is 
not  suflicient  to  destroy  the  necessity  of  the 
continuance  of  the  right  to  draw  a  supply 
from  visible  pipes  crossing  such  remaining 
land  of  tlie  grantor.  Watson  v.  French, 
LJt.A.lB15C,  355,  92  Atl.  290,  112  Me.  371. 

4.  That  the  grantor  of  land  supplied 
with  water  from  a  pipe  across  his  remaining 
land  did  not  own  the  source  of  supply, 
which  was  a  public  service  corporation,  will 
not  prevent  the  grantee  from  acquiring  a 
right  by  the  grant  to  the  continuance  of 
the  pipes.  Watson  v.  French,  LJEtJl.l915C, 
356,  92  Atl.  290,  112  Me.  371. 

5.  One  purchasing  the  portion  of  a 
farm  containing  the  buildings  has  no  right 
to  the  continued  use  of  a  plainly  visible  way 
from  the  buildings  to  the  highway  over  land 
retained  by  the  grantor,  where  it  is  not 
necessary,  although  it  is  more  convenient 
than  another  route  would  be,  and  the  deed 
included  all  and  every  the  rights,  ways, 
privileges,  appurtenances,  and  advantages 
to  the  same  belonging  or  in  anywise  apper- 
taining. Duvall  v.  Ridout,  L.R.A.1915C, 
846,  02  Atl.  209,  124  Md.  193.     (Annotated>. 
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EGRESS. 

Easement  of,  see  Easements,  1. 

EJECTION. 

Of  passenger  or  trespasser,  see  Carriers, 
5,  6. 

EliECTIONS. 

As  to  local  option  elections,  see  Intoxi- 
cating Liquors,   2. 

1.  A  constitutional  provision  that  all 
elections  by  the  people  shall  be  by  ballot, 
although  adopted  before  the  invention  of 
voting  machines,  does  not  preclude  the  use 
of  such  machines,  and  therefore  a  local  op- 
tion election  is  not  invalidated  by  the  fact 
that  the  voting  was  done  by  machines  in- 
stead of  paper  ballots.  Spickermon  v.  God- 
dard,  L.R.A.1915C,  S13,  107  N.  E.  2,  —  Ind. 

2.  A  provision  in  a  statute  authorizing 
a  local  option  election,  giving  the  form  of 
the  "ballot,"  docs  not  preclude  the  use  of 
voting  machines  in  such  elections,  if  the 
statute  further  provides  that  all  provisions 
of  the  general  election  laws  of  the  state 
shall  apply  so  far  as  applicable,  and  such 
general  laws  provide  for  the  use  of  ma- 
chines, nothing  in  tlie  constrtiction  of  which 
renders  their  use  inapplicable  to  local  op- 
tion elections.  Spickermon  v.  Goddard, 
L.RJi.l916C,  613,  107  N.  E.  2,  —  Ind.  — . 

EliECTRICITY. 

1.  An  electric  light  company  which 
maintains  overhead  wires  from  its  plant  to 
the  residence  of  one  of  its  patrons,  for  the 
purpose  of  supplying  light  to  the  house,  is 
under  a  duty  to  employ  such  approved  ap- 
paratus in  general  use  as  will  be  reasonably 
necessary  to  prevent  injury  to  the  house 
or  persons  or  property  therein,  arising  from 
electricity  which  may  be  generated  by  a 
thunderstorm  and  strike  the  wires  and  be 
conducted  thereby  into  the  residence.  Co- 
lumbus R.  Co.  v.  Kitchens,  L.R.A.1916C,  670, 
83  S.  E.  629,  142  Ga.  677.  (Annotated) 

2.  An  electric  railway  company  which 
maintains  an  uninsulated  wire  carrying  a 
heavy  current  in  a  cut  under  a  street  below 
the  level  of  the  adjoining  property,  is  not 
liable  for  injury  to  a  boy  who  throws  a 
wire  over  the  charged  one  from  the  top  of 
the  adjoining  bank,  since  it  is  not  bound  to 
anticipate  such  an  occurrence.  Kempf  v. 
Spokane  &  I.  E.  R.  Co.  L.R.A.191SC,  405,  144 
Pac.  77,  —  Wash.  — . 

3.  One  maintaining,  some  distance  frotp 
the  ground,  an  uninsulated  wire  carrying  a 
heavy  current  of  electricity,  is  not  liable  in 
case  boys  throw  a  piece  of  wire  which  they 
find  on  the  road,  over  the  one  carrying  the 
current,  for  injuries  to  another  boy  who 
takes  hold  of  the  one  so  thrown  to  recover 
it,  since  there  was  no  obligation  to  antici- 
pate such  an  occurrence.  Green  v.  West 
Penn  R.  Co.  L.Rjk.l9i6C,  161,  92  Atl.  341, 

.  246  Pa.  340. 

EMBANKMENT. 

Increasing  over*  ^    of   water   by,   see 
Waters. 
L.R.A.1 916C. 


EMINENT    DOMAIN. 

Effect  of  possibility  of  securing  water 
supply  under  right  of  eminent  do- 
main on  right  to  easement  for 
water  pipes,  see  Easements,  3. 

1.  "Property,",  within  the  meaning  of 
the  provision  of  our  Constitution  against 
the  taking  or  damaging  of  private  property 
without  just  compensation  paid  or  secured 
to  be  paid,  comprehends  not  only  the  thing 
possessed,  but  the  right  also  to  use  and 
enjoy  it,  and  every  part  of  it,  and,  in  the 
case  of  real  estate,  to  the  full  limits  of  the 
boundary  thereof.  Fruth  v.  Board  of  -Af- 
fairs, L.R.A.1916C,  981,  84  S.  E.  105,  —  W. 
Va.  — . 

2.  The  constitutional  rights  of  a  prop- 
erty owner  are  infringed  by  an  ordinance 
establishing  a  building  line  for  esthetic  pur- 
poses without  making  any  provision  for  con- 
demning the  property  abutting  on  the  street, 
or  for  making  compensation  to  the  owner 
for  the  burden  imposed  upon  his  property 
for  the  public  benefit.  Fruth  v.  Board  of 
Affairs,  L.R.A.1915C,  981,  84  S.  E.  105,  — 
W,  Va.  — . 

3.  A  city  is  liable  in  damages  for  depre- 
ciation in  value  of  adjoining  property  in 
permitting  a  city  dump  to  become  a  nui- 
sance, under  a  constitutional  provision  re- 
quiring compensation  for  property  taken, 
injured,  or  destroyed  for  public  use.  Louis- 
ville V.  Hehemann.  L.R.A.1916C,  747,  171  S. 
W.  165,  161  Ky.  523.  (Annotated) 

EMPLOYEES. 

Rights,  duties  and  liabilities  of,  gen- 
erally, see  Master  and  Servant. 

EMPLOYER'S  LIABIXilTY. 

Insurance  against,  see  Insurance,  10. 
In  general,  see  Master  and  Servant. 

ENTIRETY. 

Estate  by,  see  Divorce  and  Separation. 

ENTRY. 

Of  judgment,  sec  Judgment,  1. 

EQCALITY. 

Of  immunity,  privilege,  and  protection, 
see  Constitutional  Law,  2-5. 

EQUITABLE  ESTOPPEL. 

See  Estoppel. 

EQUITY. 

Prejudicial  error  as  to  findings  of  court 
of,  see  Appeal  and  Error,  10. 

Right  to  recover  in  action  of  tort  where 
illegal  acts  must  be  shown  in  prov- 
ing damages,  see  Telegraphs. 

See  also  Injunction;  Maxims. 

ESTOPPEL. 
Of  state. 

1.  That  a  social  club  has  been  organized 
and  expended  money  in  furnishing  and 
equipping  its  house,  on  tbe  faith  of  a  judi- 
cial construction  of  a  statute  that  it  would 
have  a  right  to  dispense  liquors  among  its 
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members  without  a  license,  which  construc- 
tion has  been  acquiesced  in  by  the  legisla- 
ture for  a  period  of  years,  does  not  estop 
the  public  officials  from  insisting  that  its 
charter  shall  be  annulled  because  of  illegal 
sale  of  liquors,  and  that  the  decision  is  er- 
roneous. State  ex  inf.  Harvey  v.  Missouri 
.\thletic  Club,  L.R.A.1915C,  876,  170  S.  W. 
<)04,  —  Mo.  — . 

By  lachps,  silence,  or  acquiescence. 
See  also,  supra,  1. 

2.  A  contract  for  the  purchase  of  a  lot 
in  a  newly  developed  tract  of  land,  con- 
summated by  the  delivery  of  a  deed  to  the 
purchasers,  who  took  subject  to  a  mortgage 
and  gave  a  second  mortgage  to  secure  an  un- 
paid portion  of  the  purchase  price,  com- 
pleted after  over  three  months  of  negotia- 
tions with  an  agent  of  the  vendor,  during 
which  time  the  purchasers  had  ample  op- 
portunity to  examine  the  property  and  veri- 
fy the  representations  of  value  which  had 
been  given  prior  to  the  purchase,  will  not 
be  rescinded  for  fraud  in  that  the  agent  of 
the  vendor  excessively  valued  the  property 
at  the  time  of  sale,  especially  after  the  pur- 
chasers have  resided  on  the  premises  with- 
out complaint  for  some  years,  paying  inter- 
est upon  the  mortgages  and  reducing  the 
principal  of  the  second  mortgage  until  the 
bill  was  filed  for  the  foreclosure  of  the 
second  mortgage.  Industrial  Sav.  &,  L.  Co. 
v.  Plummer  (N.  J.  Err.  &  App.)  I,.R.A. 
1915C,  613,  92  Atl.  583,  —  N.  J.  — . 

By  negligence  or  frand. 

3.  The  liability  of  a  hank  whiich  aids  an 
administrator  in  appropriating  money  of 
the  estate  to  his  own  use  is  not  affected  by 
the  fact  that  the  surety  on  the  adminis- 
trator's bond  pays  its  liability  thereon, 
and  that  the  next  of  kin  did  not  discover  the 
defalcation,  as  they  might  have  done  by  the 
exercise  of  diligence.  Allen  v.  Puritan  Trust 
Co.  L.R.A.191SC,  518,  97  N.  E.  916,  211 
Mass.  400. 

By  inconsistency  In  acts,  claims,  etc. 

4.  A  grantee  claiming  an  absolute  right 
to  a  way  across  remaining  property  of  the 
grantor  cannot  be  given  the  benefit  of  a 
right  which  is  admitted  by  the  grantor,  to 
the  use  of  the  way  so  long  as  the  grantee 
retains  possession  of  the  granted  property, 
but  which  is  disclaimed  and  disavowed  by 
the  grantee.  Duvall  v.  Ridout,  L.R.A.1915C, 
346,  92  Atl.  209,  124  Md.  103. 

EVICTION. 

Of  tenant,  see  Landlord  and  Tenant,  S. 

EVIDENCE. 

First  objecting  to  variance  on  appeal, 
see  Appeal  and  Error,  7. 

Waiver  of  objection  as  to,  see  Appeal 
and  Error,  9,  10. 

New  trial  for  newly  discovered  evidence, 
see  New  Trial,  2. 

Reception  of,  on  trial,  see  Trial,  1. 

Judicial  notice. 

1.  The  court  wiU  take  judicial  cogni- 
zance that  the  "sweepings  of  the  streets"  of 
a  municipality  contain  matter  which,  if 
L.R.A.1915C. 


allowed  to  remain  in  the  streets,^  will  in- 
juriously affect  the  health  of  the  citizens 
of  such  municipality,  although  the  petition 
in  an  action  by  an  employee  for  injuries 
suffered  while  employed  in  removiug  the 
sweepings  describes  the  sweepings  of  the 
street"  as  "dirt  and  trash."  Savannah  v. 
Jordan,  I..R.A.1915C,  741,  83  S.  E.  109,  142 
6a.  409. 

Presumptions  and   burden   of  proof. 
Validity  of  statute  as  to,  see  Constitu- 
tional Law,  2,  10-13. 

2.  One  seeking  damages  for  slander  al- 
leged-to  have  been  uttered  on  a  privil^ed 
occasion  has  the  burden  of  showing  malice. 
Doane  v.  Grew,  LJt.A.1915C,  774,  107  N.  E. 
620,  220  Mass.  171. 

3.  The  privisions  of  §  2306,  Georgia 
Civil  Code  1910,  for  preliminary  examina- 
tion of  a  bank  and  the  institution  of  in- 
solvency proceedings  against  it  whenever 
the  examiner  shall  become  satisfied  that 
such  bank  cannot  resume  business  or  liqui- 
date its  indebtedness  to  the  satisfaction  of 
all  creditors,  including  its  shareholders,  do 
not  furnish  a  test  of  insolvency  under 
§  204,  Georgia  Penal  Code  1910,  which  raises 
a  prima  facie  presumption  of  fraud  against 
the  president  and  directors  of  a  chartered 
bank  upon  proof  of  the  insolvency  thereof. 
Griffin  v.  State,  L.R.A.1915C,  716,  83  S.  E. 
540,  142  Ga.  636. 

4.  Within  the  meaning  of  §  204,  Georgia 
Penal  Code  1910,  which  raises  a  prima  facie 
presumption  of  fraud  against  the  president 
and  directors  of  a  chartered  bank  upon  proof 
of  the  insolvency  thereof,  the  "insolvency" 
of  a  bank  is  that  condition  in  which  its  en- 
tire property  and  assets  are  insufficient  to 
pay  all  its  debts ;  but  a  bank  is  not  insolvent 
if  the  assets  are  sufficient,  although  it  may 
not  be  able  to  pay  its  debts  immediately 
as  they  become  due,  or  to  pay  its  depositors 
on  demand.  Griffin  v.  Stete,  LJR.A.1915C, 
716,  83  S.  E.  540,  142  Ga.  636. 

5.  A  charterer  who  had  contracted  to 
return  the  vessel  to  the  owner  in  as  good 
condition  as  it  was  when  he  received  it,  the 
act  of  God  excepted,  has  the  burden  of  prov- 
ing that  the  injury  was  caused  by  the  act 
of  God  in  case  he  returned  it  in  a  damaged 
condition.  Alaska  Coast  Co.  v.  Alaska 
Barge  Co.  L.R.A.1915C,  423,  140  Pac.  334. 
79  Wash.  216. 

6.  A  telephone  company  which  fails  to 
furnish  service  to  one  entitled  to  it,  who 
pursues  the  usual  method  to  effect  the  use 
of  the  system,  has  the  burden  of  showing 
£hat  the  failure  was  not  due  to  the  negli- 
gence of  itself  or  its  employees,  by  showing 
that  the  cause  was  of  an  uncontrollable 
nature,  or  was  unavoidable  by  the  exercise 
of  due  care,  skill,  and  diligence,  or  was  the 
result  of  acts  for  which  the  company  was 
not  responsible  either  directly  or  in  con- 
sequence of  its  negligent  omission  to  em- 
ploy due  care,  skill,  and  diligence  to  dis- 
cover the  effect  of  such  acts,  and  to  remove 
or  repair  it  after  becoming  aware  thereof. 
Vinson  v.  Southern  Bell  Teleph.  &  Teleg.  Co. 
L.R.A.1916C,  450,  66  So.  100,  —  Ala.  — . 

7.  The  fall  of  a  wall  left  standing  for 
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more  than  a  month  after  a  Are  has  destroyed 
the  building  of  which  it  was  a  part,  with- 
out any  attempt  to  protect  it  or  prop  it  up, 
to  the  injury  of  adjoining  property,  is 
prima  facie  evidence  of  negligence.  Hall  v. 
Gage,  L.R.A.1915C,  704,  172  S.  W.  833,  — 
Ark.  — .  (Annotated) 

8.  The  injury  of  an  infant  eight  or 
nine  years  of  a^e,  while  playing  upon  a 
pile  of  railroad  ties  resting  against  a  rail- 
road wall,  upon  a  public  street,  by  the  fall- 
ing of  a  stone  from  the  wall,  tc^ether  with 
testimony  from  which  it  was  inferable  that 
the  stones  in  the  wall  were  loose  and  the 
wall  in  need  of  repair,  makes  a  prima  facie 
case  of  negligence  on  the  part  of  the  rail- 
road company  in  maintaining  the  wall  in 
a  condition  dangerous  to  persons  lawfully 
upon  the  street.  Soriero  v.  Pennsylvania 
R.  Co.  L.R.A.1915C,  710,  92  Atl.  604,  80  N. 
J.  L.  642. 

9.  A  large  tract  of  land  will  not  be  pre- 
sumed to  have  been  assessed  at  its  full 
valuation  if  the  acreage  stated  by  the  tax- 
payer's list  is  only  about  one  half  of  what 
the  tract  contains.  Hillman  Land  &  Iron 
Co.  v.  Com.  L.R.A.191SC,  029,  146  S.  W. 
776,  148  Ky.  331. 

Best   and    secondary. 

10.  The  files  of  a  newspaper  in  which  an 
order   for   publication   of   notice   in   a   tax 

Sroceeding  was  published  are,  when  pro- 
uced  from  proper  custody,  admissible  in 
evidence  as  to  the  contents  of  the  order,  if 
all  papers  in  the  proceeding,  including  the 
order  for  publication,  have  disappeared  from 
the  files  of  the  court.  Miller  v.  Keaton, 
LJtJi.l9\6C,  690,  168  S.  W.  1140,  260  Mo. 
708.  (Annotated) 

Docnmentary  evidence. 

11.  The  record  upon  which  a  divorce  was 
granted  to  a  woman  against  her  husband  is 
not  admissible  in  an  action  by  him  against 
her  parents  for  th3  alienation  of  her  affec- 
tions, if  it  contains  no  admissions  tending 
to  defeat  his  right  of  action.  Hostetter  v. 
Green,  L.R.A.1915C,  870,  167  S.  W.  919,  159 
Ky.  611. 

12.  In  an  action  by  an  administratrix 
for  recovery  of  money  due  on  a  contract 
with  her  decedent,  checks  of  the  debtor  sub- 
sequent in  date  to  the  contract  and  bear- 
ing the  indorsement  of  the  decedent  and 
also  memoranda  indicative  of  intent  to  ap- 
ply them  on  the  debt  sued  for,  are  admis- 
sible as  evidence  of  payment.  Davidson  v. 
Browning,  L.R.A.18ieC,  976,  80  S.  E.  3C3, 
—  W.  va.  — . 

Parol  and  extrinsic  evidence  concern- 
ing writings. 

13.  Parol  evidence  is  admissible  to  con- 
tradict the  terms  of  a  fire  insurance  policy, 
respecting  the  location  of  the  property  and 
the  insured's  estate  therein,  when  oral  ap- 
plication for  insurance  was  made  to  the 
insurer's  agent,  and  the  insured,  several 
days  thereafter,  received  his  policy  by  mail, 
and  failed  to  read  it  UQtil  after  the  loss. 
Fisher  v.  Sun  Ins.  Offics  rR.A.lOlSC,  619, 
83  S.  E.  729,  —  W.  Va,  ^_ 

14.  Where,  after  a  u^'^'tcO  contract  for 
the  sale  of  land  has  6„  '"'Entered  into,  the 
L.R.A.1915C.  ^fl  *" 


seller  signs  an  undertaking  to  find  a  pur- 
chaser at  an  advanced  price,  within  a  stat- 
ed time,  the  buyer  may  obtain  damages  for 
the  breach  of  the  agreement  evidenced  by 
such  subsequent  writing,  upon  proving  by 
parol  evidence  that  the  consideration  for  it 
was  an  oral  promise  to  the  same  effect,  made 
when  the  original  contract  was  executed. 
Hurless  v.  Wiley,  L.RA.191SC,  177,  137  Pac. 
081,  91  Kan.  347. 
Opinions  and  conclusions. 

15.  Upon  the  question  of  waiver  of  pre- 
payment of  tolls  for  telephone  service,  ev- 
idence is  admissible  of  the  patron's  view  of 
a  conversation  with  the  company's  manager 
when  the  tolls  for  the  month  were  paid 
and  accepted,  after  a  failure  of  service 
for  which  the  company  is  sought  to  be  held 
liable.  Vinson  v.  Southern  Bell  Telcph.  & 
Teleg.  Co.  L.RJL.1915C,  460,  66  So.  100,  — 
Ala.  — . 

16.  A  nonexpert  witness  may,  after  de- 
tailing the  facts  and  circumstances  upon 
which  he  based  his  opinion,  give  his  opinion 
upon  the  question  of  sanity,  but  he  is  not 
permitted  to  express  his  opinion  without 
disclosing  the  facts  upon  which  it  is  based. 
Shcllenberger  v.  State,  L.R.A.IOISC,  1163, 
160  N.  W.  643,  —  Neb.  — . 

17.  Under  a  statute  providing  that 
everyone  who  makes  insurance  on  property 
is  presumed  to  know  its  value,  and  is  sub- 
ject to  find  if  the  amount  is  in  excess  of  the 
insurable  value  of  the  property,  an  insur- 
ance agent  who  places  insurance  on  prop- 
erty is  competent  to  testify  as  to  its  value 
at  the  time  in  an  action  upon  the  policy. 
Raamusson  v.  North  Coast  F.  Ins.  Co. 
L.RJ1.1915C,  1179,  145  Pac.  610,  —  Wash. 

Confessions. 

Error  in  excluding  evidence  of  con- 
fession to  similar  crime,  see  Appeal 
and  Error,  15. 

Instruction  as  to,  see  Trial,  10. 

18.  A  voluntary  confession  of  homicide 
made  by  one  while  suffering  from  a  heat 
stroke,  after  he  had  been  taken  to  the  coun- 
ty jail,  not  because  he  was  accused  of  any 
crime,  but  in  order  to  give  him  proper  care, 
and  before  his  arrest,  is  admissible  in  evi- 
dence upon  his  trial  for  the  crime  thus  con- 
fessed, in  connection  with  the  testimony  as 
to  the  circumstances  under  which  it  was 
made.  Shellenberger  v.  State,  I,.R.A.191SC, 
1168,  150  N.  W.  643,  —  Neb.  — . 
Hearsay;  declarations;  res  gesta:. 

19.  Neither  the  testimony  of  other  wit- 
nesses, offered  by  the  patient,  nor  his  own 
voluntary  testimony  as  to  his  physical  con- 
dition at  the  time  of  his  examination  by  a 
physician,  nor  any  averments  in  the  plead- 
ings, amount  to  a  waiver  of  his  privilege, 
under  Ariz.  Rev.  Stat,  1901,  §  2535.  subdiv. 
6,  against  the  disclosure  by  the  physician 
of  any  communications  made  by  the  patient 
with  reference  to  any  physical  or  supposed 
physical  disease,  or  any  knowledge  ob- 
tained by  personal  examination  of  the  pa- 
tient, which,  according  to  the  proviso  in 
that  section,  may  be  waived  only  in  the 
event  that  the  patient  offers  himself  as  a 
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witness  and  -voluntarily  testifies  with  refer- 
ence to  the  "communications"  made  by  him 
to  the  physician.  Arizona  &  N.  M,  R.  Co. 
V.  Clark,  L.R.A.1916C,  834,  59  L.  ed,  — ,  36 
Sup.  Ct.  Rep.  210,  235  U.  S.  669. 

20.  Statements  of  the  manager  of  a  tele- 
phone company  after  a  failure  of  service 
for  which  the  company  is  sought  to  be 
held  liable  are  not  admissible  in  evidence 
upon  the  question  of  the  competence  of 
the  operator  in  charge  at  the  time  the  serv- 
ice failed.  Vinson  v.  Southern  Bell  Tcleph. 
k  Teleg.  Co.  LJR.A.1916C,  450,  66  So.  100,  — 
Ala.  — . 

Relevancy  and  materiality. 

Prejudicial  error  in  excluding,  see  Ap- 
peal and  Error,  IS,  16. 

21.  In  case  of  a  conflict  between  the  par- 
ties as  to  the  wages  to  be  paid  under  a  con- 
tract for  domestic  service,  evidence  of  the 
customary  rate  for  such  service  is  admissi- 
ble to  aid  the  jury  in  determining  what  the 
rate  fixed  actually  was.  Edelen  v.  Herman, 
L.R.A.1916C,  1208,  172  S.  W.  936,  162  Ky. 
500.  (Annotated) 

22.  Evidence  as  to  the  reputation  of  in- 
sured for  truth,  veracity,  honesty,  and  in- 
tegrity is  admissible  after  his  death,  in  an 
action  to  recover  insurance  upon  his  prop- 
erty, in  which  the  defense  is  fraudulent 
overvaluation  of  the  property  in  the  proofs 
of  loss.  Rasmusson  v.  Xorth  Coast  F.  Ins. 
Co.  L.R.A.1918C,  1179,  145  Pac.  610,  — 
Wash.  — . 

23.  Evidence  of  the  petition  of  a  slander 
is  admissible  to  show  malice  in  an  action 
to  recover  damages  for  its  utterance,  al- 
though made  to  agents  delegated  by  the 
person  slandered  to  procure  the  repetition. 
Doane  v.  Grew,  L.R.A.1915C,  774,  107  N.  E. 
620,  220  Mass.  171. 

24.  Upon  the  question  of  malice  in  giv- 
ing an  untruthful  response  to  a  request  for 
information  as  to  the  character  of  a  servant, 
evidence  is  admissible  tending  to  show  that 
defendant  was  angry  because  plaintiff  left 
bis  service.  Doane  v.  Grew,  L.R.A.1915C, 
774,  107  X.  E.  620,  220  Mass.  171. 

25.  Evidence  of  the  rental  value  of  an 
automobile  is  admissible  upon  the  question 
of  the  compensation  to  be  awarded  tile  own- 
er for  being  deprived  of  its  use  through  an- 
other's negligence,  although  he  did  not  in- 
tend to  rent  it  or  use  it  for  profit.  Coolc  v. 
Packard  Motor  Car  Co.  L.S.A.191SC,  319, 
92  Atl.  413,  88  Conn.  590. 

26.  Upon  the  question  of  diminution  in 
value  of  adjoining  property  by  the  mainte- 
nance of  a  nuisance,  evidence  is  admissible 
of  sickness  and  annoyance  suffered  by  the 
owner  because  thereof.  Louisville  v.  Hehe- 
mann.  I,.R.A.1918C,  747,  171  S.  W.  165,  161 
Ky.  523. 

27.  Upon  the  question  of  the  negligence 
of  a  passenger  in  alighting  from  a  mov- 
ing train  in  the  dark,  on  the  opposite  side 
from  the  station,  where  he  knows  there 
might  be  dibris,  evidence  is  not  admissible 
that  other  passengers  had  alighted  on  that 
side  at  that  place,  llaydcn  v.  Chicago,  M. 
&  G.  R.  Co.  L.RU1.1915C,  181,  170  S.  W.  200, 
-  Ky.  -. 

L.R.A.1915C. 


28.  Evidence  is  not  admissible  in  an  ac- 
tion for  slander  in  giving  a  character  to  a 
servant,  that  plaintiff  was  informed  by  per- 
sons whom  she  referred  to  defendant  for 
information  that  her  services  were  not 
wanted,  without  anything  to  show  that  de- 
fendant was  the  cause  of  such  act.  Doane 
V.  Grew,  L.R.A.191SC,  77^  107  N.  E.  620, 
220  Mass.  171. 

29.  Upon  the  question  of  n^Iigence  in 
failing  to  furnish  telephone  service,  evidence 
of  use  and  serviceableness  of  the  telephone 
mechanism  shortly  before  and  after  the 
service  failed  is  admissible  as  tending  to 
show  the  condition  of  the  mechanism  and 
the  line.  Vinson  v.  Southern  Bell  Teleph. 
&.  Teleg.  Co.  L.RJ^.1915C,  450,  66  So.  100, 
—  Ala.  — . 

30.  A  plaintiff  in  an  action  for  damages 
for  a  nuisance  maintained  by  a  city  may, 
in  case  the  city  asks  his  witness  if  he  has 
a  suit  for  the  same  cause  pending,  show 
that  the  suit  was  settled,  to  repel  the  idea 
of  interest  in  the  witness.  Louisville  v. 
Hehemann,  I,JiJL1915C,  747,  171  S.  W.  165, 
161  Ky.  623. 

31.  Section  204  of  the  Georgia  Penal 
Code  of  1910,  which  raises  a  presumption 
of  fraud  against  the  president  and  directors 
of  a  chartered  bank  upon  proof  of  the  in- 
solvency thereof,  and  which  provides  that 
these  officials  may  repel  the  presumption 
of  fraud  by  showing  that  the  affairs  of  the 
bank  have  been  fairly  and  legally  admin- 
istered, and  generally  with  the  same  care 
and  diligence  that  agents  receiving  a  com- 
mission for  their  services  are  required  and 
bound  by  law  to  observe,  and  that  upon  such 
showing  the  jury  shall  acquit  the  oDicials, 
does  not  prevent  the  accused  official  from 
rebutting  the  presumption  of  fraud  by 
proof  of  other  facts  than  those  enumerated. 
Griffin  v.  State,  L.R.A.1915C,  716,  83  S.  E. 
540,  142  Ga.  636. 

32.  In  an  action  on  a  duebill  by  an  ad- 
ministratrix in  which  the  defense  sought 
to  show  payment  by  introducing  a  check 
signed  by  the  defendant  and  payable  to  the 
decedent,  where  it  is  claimed  that  the  check 
was  given  in  settlement  of  another  acticn 
between  the  same  parties,  evidence  by  t\\^ 
attorney  who  conducted  the  former  action, 
that  he  had  written  letters  to  the  defendant 
in  regard  to  the  duebill,  is  not  admissible 
where  it  is  not  shown  what  was  written  to 
the  defendant,  nor  the  possession  of  any 
admissions  of  the  defendant  proved  or 
avowed.  Davidson  v.  Browning,  L.R.A. 
1915C,  978,  80  S.  E.  363,  —  \V.  Va.  — . 
Weight,  effect,  and  sufficiency. 

Instruction  as  to,  see  Trial,  8,  9. 

33.  The  mere  loss  of  a  foot  under  the 
care  of  a  surgeon  is  not  sufficient  to  show 
malpractice,  in  the  absence  of  evidence  tend- 
ing to  indicate  it.  Miller  v.  Toles,  L.R.A 
19160,  896,  150  N.  W.  118,  —  Mich.  — . 

34.  Testimony  that,  for  the  purpose  of 
fastening  togetlier  two  sheet-iron  plates,  a 
rivet  was  set  on  end  under  the  overlap  and 
a  nut  placed  on  top  of  the  plates  over  the 
rivet,  upon  which  a  blow  was  struck  for  the 
purpose  of  driving  the  rivet  through  the 
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Slates,  which  caused  the  nut  to  fly  off  and 
it  plaintiff  in  the  eye;  and  that  the  usual 
way  of  doing  such  work  is  to  drill  or  punch 
a  hole  for  the  rivet  before  inserting  it, — has 
a  tendency  to  prove  negligence.  Law  v. 
Illinois  C.  R.  Co.  L.1LA.1915C,  17,  208  Fed. 
869,  126  C.  C.  A.  27. 

35.  A  verdict  against  one  accused  of  ob- 
taining property  by  false  pretenses  is  not 
sustained  by  evidence  which  shows  that  he 
represented  a  tract  of  land  which  he  ex- 
changed for  the  property  obtained,  and 
which  contained  but  6  acres,  to  contain  10 
acres,  but  pointed  out  to  the  person  from 
whom  he  obtained  the  property  the  true 
boundaries  of  the  land,  M'here  there  is  no 
evidence  of  any  effort  or  intention  on  his 
part  wilfully  to  deceive  the  person  from 
whom  he  obtained  the  property,  or  to  de- 
fraud him  in  the  transaction,  except  the 
bare  expression  of  his  opinion  that  there 
were  10  acres  in  the  tract,  or  that  there 
were  5  acres  cleared  and  5  acres  in  wood- 
land, the  falsity  of  which  assertion,  if  it 
was  false,  must  have  been  perfectly  appar- 
ent to  the  person  from  whom  he  obtained 
the  property  when  he  had  the  boundaries 
truly  pointed  out  to  him  and  walked  over 
it  with  the  defendant,  and  especially  where 
the  person  taking  the  land  in  exchange  tes- 
tified that  he  was  fairly  familiar  with  the 
acreage  of  land.  Walker  v.  State,  L.RJI. 
1815C,  1161,  67  So.  94,  —  Fla.  — . 

GxciiUSivE  privilege:. 

Grant  of,  by  carrier,  see  Carriers,  10, 
12,  13. 

EXCURSION. 

Duty  of  carrier  to  return  excursionists 
to  their  homes,  see  Carriers,  1; 
Damages,  1. 

EXECUTORS   ANB   ADMINISTRA- 
TORS. 

Misappropriation  by  administrator  of 
funds  deposited  in  bank,  see  Banks, 
1-4;   Estoppel,  3;    Judgment,  2. 

Evidence  in  action  by  administratrix, 
see  Evidence,  12,  32. 

Competency  of  witness  in  action  by,  see 
Witnesses,  2,  3. 

Appointment. 

1.  The  committee  of  a  lunatic,  sole  dis- 
tributee of  a  decedent's  estate,  is  entitled 
to  administer  upon  the  estate  in  right  of 
his  ward  in  preference  to  a  relative  of  the 
deceased  who  is  not  a  distributee,  under  a 
statute  providing  that,  after  a  surviving 
husband  or  wife,  administration  shall  be 
granted  to  such  others  as  are  next  entitled 
to  distribution.  Winn  v.  Anderson,  L.S.A. 
lOlSC,  581,  170  S.  W.  213,  161  Ky.  18. 

(Annotated) 
Powers  and  liabilities;   conduct  of  es- 
tate; assets. 

2.  The  fact  that  the  executors  of  an 
owner  of  a  number  of  parcels  of  improved 
real  estate,  who,  previously  to  his  death, 
entered  into  a  contract  with  an  agent  to 
manage  and  control  the  real  estate  for  a 
L.R.A.:915C. 


term  of  years,  permitted  the  agent  for  some 
time  after  the  death  of  the  owner  to  manage 
the  property  and  collect  the  rents,  does  not 
constitute  a  ratification  and  adoption  of  the 
contract.  Homan  v.  Redick,  L.RA.1&1SC, 
601,  149  N.  W.  782,  —  Neb.  — . 

3.  If,  after  appraisement  of  a  transfer 
tax,  the  estate,  without  fault  or  delinquence 
on  the  part  of  the  executor,  shrinks,  so  that 
no  money  comes  into  his  hands  with  which 
to  pay  the  tax,  he  is  not  required  to  pay 
it  out  of  his  own  funds,  although  the  stat- 
ute provides  that  he  shall  not  be  entitled 
to  a  final  accounting  of  the  estate  unless  he 
shall  produce  a  receipt  for  the  tax,  and 
that  he  shall  be  personally  liable  for  the 
tax  until  its  payment.  Re  Meyer,  L.R.A. 
1916C,  616,  103  N.  E.  713,  209  N.  Y.  386. 

(Annotated) 

4.  The  failure  of  the  surety  to  enforce 
an  indemnity  agreement  given  by  an  ad- 
ministrator to  secure  its  signature  to  the 
administration  bond  does  not  affect  the  lia- 
bility of  one  who  aided  the  administrator 
in  misappropriating  assets  of  the  estate. 
Allen  v.  Puritan  Trust  Co.  L.RJ1.1916C,  518, 
97  N.  E.  916,  211  Mass.  409. 
Distribution;  accounting;  settlement. 

Collateral  attack  on  probate  decree  on 
executor's  account,  see  Judgment, 
2. 
6.  Next  of  kin  may  raise  the  question 
of   collusion   by  the  administrator   in   the 
establishment  of  a  claim  against  the  estate 
by    filing    objections    to    his    account.      Re 
Miller,  L.R.A.1915C,  736,  149  N.  W.  227,  — 
Iowa,  — .  (Annotated) 

Foreign  and  ancillary  administration. 
Situs  in  state  of  ancillary  administra- 
tor of  stock  for  purpose  of  transfer 
on  books  of  company,  see  Corpora- 
tions, 2. 
6.  Where  by  statute  an  ancillary  ad- 
ministrator has  the  same  power  as  a  do- 
mestic  administrator,   except   in   disposing 
of  real  property  for  payment  of  debts  and 
funeral    expenses,    he    may    transfer    stock 
of  decedent  in  his  possession  upon  the  books 
of    the    corporation.      Lockwood    v.    United 
States  Steel  Corp.  LJtJl..l915C,  471,  103  N. 
E.  697.  209  N.  Y.  375. 

EXEMPI/ARY  DAMAGES. 

See  Damages,    1. 

EXEMPTIONS. 

From  taxation,  see  Taxes,  3,  4. 

EXHIBITS. 

Taking  of,  into  jury  room,  see  Appeal 
and  Error,  18. 

EX  MAIiEFICIO. 

Trust  ex  maleficio,  see  Trusts. 

EXPLOSIONS  AND  EXPLOSIVES. 

Injury  by  explosion  of  oil,  see  Contribu- 
tion and  Indemnity;  Judgment,  7. 

EXTENSION  OF  TIME. 

Discharge  of  surety  by,  see  Principal 
and  Surety,  2. 
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FACTS. 

Review  of,  oo  appeal,  see  Appeal  and 
Error,  11-13, 

FAIR. 

See  Amusementa. 

PALLING   OBJECTS. 

Presumption  and  burden  of  proof  as  to 
negligence,  see  Evidence,  7,  8. 

Proximate  cause  of  injury  by,  see 
Proximate  Cause,  3. 

FAIiSE  PRETENSES. 

Sufficiency  of  proof  of,  see  Evidence,  35. 

FARMERS. 

Exempting  farmers'  mutual  insurance 
companies  from  statute  regulating 
rates,  see  Constitutional  Law,  S. 

FEDERAL  EMPLOYERS'  MABILITY 
ACT. 

Joinder  of  counts  under,  with  counts 
at  common  law,  see  Action  or  Suit, 
2. 

Question  of  construction  of,  as  confer- 
ring appellate  jurisdiction,  see  Ap- 
peal and  Error,  1. 

Effect  of,  to  supersede  state  statutes, 
see  Commerce. 

In  general,  see  Master  and  Servant,  8, 
9. 

FEIiliOW  SERVANTS. 

Generally,  see  Master  and  Servant,  22- 
24. 

FINDINGS. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  19. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Negligence  as  to  wall  left  standing 
after,  see  Evidence,  7. 

FIiOOD. 

Liability  for  causing,  see  Waters. 

FOOD. 

Liability   of   manufacturer   for   injury 

by,  see  Negligence,  2. 
Implied  warranty  as  to,  see  Sale. 

FOREIGN      EXECUTORS     AND      AD- 
MINISTUATORS. 

See  Executors  and  Administrators,  6. 

FORMER  JEOPARDY. 

See  Criminal  Law,  1. 

FRAUD  AND  DECEIT. 

Sufficiency  of  proof  of,  to  overthrow  ver- 
dict, see  Appeal  and  Error,  12. 

Statute  raising  prima  facie  presump- 
tion of  fraud,  see  Constitutional 
Law,  2,  10-13;   Evidence,  3,  4,  31. 

Rebutting  presumption  of,  see  Evidence, 
31. 
L.R.A.1915C. 


Sufficiency  of  proof  of  fraud,  see  Evi- 
denct^   35. 

Estoppel  as  to,  see  Estoppel,  2. 

Collusion  by  administrator  in  establish- 
ment of  claim  against  estate,  see 
Executors  and  Administrators,  5. 

FREEDOM  OP  CONTRACT. 

See  Constitutional  Law,  8,  9. 

FREIGHT   CARRIERS. 

See  Carriers. 

GARBAGE. 

Nuisance  created  by  disposal  of,  see 
Eminent  Domain,  3. 

Liability  of  city  for  negligence  in  dis- 
posal of,  see  Municipal  Corpora- 
tions, 11. 

GARNISHMENT. 

A  landlord  with  claim  for  unpaid 
rent  and  a  mortgagee  of  the  tenant's  chat- 
tels do  not  waive  their  liens  on  the  tenant's 
property  by  consenting  to  its  sale  on  con- 
dition that  a  certain  person  act  as  clerk 
of  the  sale  and  apply  the  proceeds  on  their 
claims,  so  as  to  subject  the  proceeds  to  gar- 
nishment in  the  hands  of  the  clerk  at  the 
suit  of  a  judgment  creditor  of  the  tenant, 
lloyt  V.  Clemans,  L.R.A.191SC,  166,  149  N. 
W.  442,  —  Iowa,  — .  (Annotated) 

GUARANTY. 

Indorsement  of  note  in  form  of  guar- 
anty, see  Bills  and  Xotos,  1. 

Rights  of  maker  of  note  transferred  by 
payee  with  guaranty  of  payment, 
see  Bills  and  Notes,  2. 

GUARANTY  INSURANCE. 

See  Insurance,  10. 

GUARDIAN  AND  WARD. 

Effect  of  guardian's  consent  to  contract 
by  infant,  sec  Infants.  1. 

For  insane  person,  see  Incompetent  Per- 
sons, 2. 

GUN. 

Negligence  in  sale  of,  to  infant,  oi-u 
Negligence,  1. 

HABE.^S  CORPUS. 

A  judgment  of  imprisonment  for  life 
on  conviction  of  robbery  under  §  12,  chap. 
144,  of  \V.  Va.  Code  1913,  which  prescribes 
only  niininiuni  penalties,  and  leaves  it  with- 
in the  power  of  the  court  to  pronounce  judg- 
ment of  imprisonment  for  life,  is  not  void 
as  contravening  a  constitutional  provision 
that  cruel  and  unusual  punishment  shall  not 
be  inflicted  and  that  penalties  shall  be  pro- 
portioned to  the  character  and  degree  of  the 
offense,  at  least  not  so  as  to  entitle  the 
accused  to  discharge  on  habeas  corpus. 
Franklin  v.  Brown,  L.R.A.1915C,  687,  81  S. 
E.  405,  —  W.   Va.  — . 

HARMLESS  ERROR. 

See  Appeal  and  Error,  14-19. 
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HEALTH. 

Of  insured,  warranties  or  representa- 
tions as  to,  see  Insurance,  7. 

HKARSAY. 

Evidence  of,  see  Evidence,  19,  20. 

HEAT. 

Agreement  by  landlord  to  furnish  heat 
to  tenant,  see  Landlord  and  Ten- 
ant, 6. 

HEIRS. 

As  to  descent  and  distribution  to,  see 
Descent  and  Distribution. 

HIGHWAYS. 

Judicial  notice  as  to  effect  of  street 
sweepings  on  health,  see  Evidence, 
1. 

Injury  to  infant  playing  on,  Iw  falling 
of  stone  from  wall,  see  Evidence, 
8;   Proximate  Cause,  3. 

Injury  to  employee  of  municipality 
while  cleaning  streets,  see  Munici- 
pal Corporations,  9. 

HOIiDING  OVER. 

By  tenant,  gee  Landlord  and  Tenant,  3. 

HOMICIDE. 

Error  in  admission  of  testimony,  see 
Appeal  and  Error,  6. 

Error  in  exclusion  of  evidence,  see  Ap- 
peal and  Error,  15. 

As  affecting  right  to  inherit,  see  De- 
scent and  Distribution. 

Evidence  of  confession  in  prosecution 
for,  see  Evidence,  18. 

Instructions  on  trial  for,  see  Trial,  10. 

HUSBAND  AND  WIFE. 

As  to  divorce  and  separation,  see  Di- 
vorce and  Separation. 

Evidence  in  action  by  husband  for  alien- 
ation of  affections,  see  Evidence,  11. 

Effect  of  judgment  to  bar  action  for 
alienation  of  affections,  see  Judg- 
ment, 6. 

Competency  of,  as  witnesses,  see  Wit- 
nesses, 1. 

Effect  of  divorce  to  destroy  estate  by 
entirety,  see  Divorce  and  Separa- 
tion. 

Husband's  liabilities. 

1.  A  man  is  not  liable  for  services  of 
an  attorney  rendered  at  the  request  of  his 
wife,  in  consulting  merchants  as  to  furnish- 
ing credit  to  the  wife  pending  divorce  pro- 
ceedings, since  she  might  have  applied 
directly  for  credit  on  her  own  behalf.  Mea- 
her  V.  Mitchell,  L.R.A.1915C,  467,  92  Atl. 
492,  112  Me.  416. 

2.  Where  the  statute  authorizes  the 
court  in  a  divorce  proceeding  to  direct  thji 
husband  to  furnish  sufficient  money  for 
the  prosecution  or  defense  of  the  suit  on  her 
behalf,  the  attorney  cannot  hold  the  hus- 
band liable  in  a  direct  proceeding  for  serv- 
ices rendered  the  wife,  as  for  necessities  for 
which  the  husband  is  liable.  Meaher  t. 
L.R.A.1915C. 


Mitchell,  L.R.A.1916C,  467,  92  AtL  492,  112 
Me.    416.  (Annotated) 

Trusts. 

3.  Under  a  statute  permitting  a  mar- 
ried woman  to  convey  her  property  by  joint 
deed  with  her  husband,  she  <nay  by  deed  in 
which  he  joins  convey  her  property  to  him 
as  trustee.  Brandau  v.  McCurley,  L.R.A. 
1916C,  767,  92  Atl.  640,  124  Md.  243. 

(Annotated) 

4.  The  statute  of  uses  does  not  execute 
the  trust  so  as  to  vest  in  a  married  woman 
the  fee  simple  estate  where  she  and  her 
husband  join  in  a  deed  to  him  of  her  prop- 
erty in  trust  to  permit  her  to  enjoy  and 
convey  the  property  as  if  sole,  all  property 
undisposed  of  to  become  the  absolute  prop- 
erty of  the  trustee  in  case  he  survives  her. 
Brandau  v.  McCurley,  L.R.A.1915C,  767,  92 
Atl.  540,  124  Md.  243. 

Actions  by  wife. 

5.  A  wife  cannot,  either  at  common  law 
or  under  the  married  woman's  act  giving  her 
a  right  to  hold  separate  property  and  sue 
alone,  recover  damages  for  loss  of  com- 
panionship and  support,  from  persons  who 
have  successfully  conspired  to  induce  her 
husband  to  commit  an  offense  for  which  he 
was  imprisoned,  where  they  intended  to  in- 
jure him,  and  not  her.  Neiberg  v.  Cohen, 
L.R.A.1916C,  483,  92  Atl.  214,  —  Vt.  — . 

IliLICIT  RELATIONS. 

Liability  of  telegraph  company  disclos- 
ing contents  of  message  from  one 
maintaining  illicit  relations  with 
sendee,   see   Telegraphs. 

IMPAIRMENT   OF  OBLIGATIONS. 

See  Constitutional  Law,  19-23. 

IMPROVEMENTS. 

Agreement  to  pay  lessee  for,  see  Land- 
lord and  Tenant,  5. 

INCOMPETENT  PERSONS. 

Opinion  evidence  as  to  sanity,  see  Evi- 
dence, 16. 

Collateral  attack  on  judgment  as  to 
sanity,   see  Judgment,   4. 

Right  of  committee  to  administer  upon 
estate,  see  Executors  and  Admin- 
istrators, 1. 

1.  A  statute  providing  for  a  new  in- 
quisition every  five  years,  before  any  order 
may  be  granted  by  the  court  for  the  main- 
tenance of  an  idiot  out  of  his  own  estate  or 
out  of  the  state  treasury,  does  not  apply 
alone  to  pauper  idiots.  Winn  v.  Anderson, 
L.R.A.1916C,  581,  170  S.  W.  213,  161  Ky.  18. 

2.  There  is  no  jurisdiction  to  appoint  a 
new  committee  for  an  idiot  before  the  re- 
moval of  the  old  one,  under  statutes  author- 
izing the  court  to  appoint,  suspend,  and 
remove  committees,  and  authorizing  removal 
when  the  committee  shall  move  out  of  the 
state,  become  incapable  of  discharging  his 
duties,  or  evidently  unsuited  therefor,  or 
when  he  fails  to  make  proper  settlement  of 
his  accounts.  Winn  v.  Anderson,  L.R.A. 
1816C,  581,  170  S.  W.  213,  161  Ky.  18. 
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INCONSISTENCY. 

Batoppel  by,  see  Estoppel,  4. 

INCR£ASKD    HAZARD. 

See  Insurance,  3. 

INDEMNITY. 

See  Contribution  and  Indemnity. 

INDICTMKNT,     INFORMATION    AND 
,     COMPLAINT. 

An  indictment  for  robbery  will  sup- 
port a  conviction  for  larceny.  State  v. 
Parker,  L.HJ1.18HC,  181,  170  S.  W.  1121, 
—  Mo.  — . 

INDORSEMENT. 

Of  note,  see  Bills  and  Notes,  1. 

INFANTS. 

Measure    of    damages    for    death,    see 

Damages,  4. 
Liability    for    injury    to,    by    electric 

wires,  see  Electricity,  2,  3. 
Injuij  to,  while  playing  in  street,  see 

Evidence,  8;  Proximate  Cause,  3. 
Injury  to  child  on  city  play  ground,  see 

Municipal  Corporations,  10. 
N^ligence  in  sale  of  gun  to,  see  N^- 

ligence,   1. 

1.  A  guardian's  knowledge  of  and  con- 
sent to  the  purchase  of  an  automobile  by 
his  minor  ward,  and  his  furnishing  the 
money  to  pay  for  it  from  the  ward's  es- 
tate, do  not  make  the  contract  binding  on 
the  minor  upon  his  reaching  maturity.  Rey- 
nolds T.  Garber-Buick  Co.  L.R.A.1916C,  362, 
149  N.  W.  985,  —  Mich.  — .        (Annotated) 

2.  A  minor  may,  upon  becoming  of  a^e, 
disafiirm  his  purchase  of  an  automobile, 
and  upon  tendering  back  the  machine  re- 
cover the  money  paid  for  it  regardless  of 
the  wear  which  he  has  given  it.  Reynolds 
V.  Garber-Buick  Co.  L.R.A.1915C,  368,  149 
N.  W.  985,  —  Mich.  — . 

INGRESS. 

Easement  of,  see  Easements,  1. 

INHERITANCE. 

See  Descent  and  Distribution. 

INHERITANCE  TAX. 

See  Taxes,  17,  18. 

INJUNCTION. 

Joining  claim  for  damages  with  suit 
for  injunction,  see  Action  or  Suit, 
1. 

Against  putting  into  force  rates  re- 
quired by  state  commission  to  be 
adopted  under  penalty,  see  Courts, 
1. 

Suit  by  taxpayer  for,  see  Parties. 

To  protect  contract  rifchta. 

1.  The  provision  in  the  extension  of  a 
franchise  to  a  water  company,  that  the  mu- 
nicipality shall  have  the  right  to  purchase 
the  waterworks  of  the  company  during 
the  term  of  the  extension  of  the  fran- 
chise at  a  valuation  to  be  fixed  by  arbitra- 
L.R.A.1915C. 


tors,  does  not  furnish  such  an  objection  to 
the  construction  and  operation  of  a  water- 
works system  by  the  town  to  supply  its  in- 
habitants with  water  as  to  entitle  the  water 
company  to  the  equitable  remedy  of  injunc- 
tion to  restrain  the  municipal!^  from  pro- 
ceeding for  this  purpose,  where  the  water 
company  has  refused  to  appoint  arbitrators 
as  provided  in  the  franchise  to  meet  with 
those  appointed  by  the  municipality,  and 
has  thus  been  guilty  of  the  first  breach  of 
the  contract.  Glenwood  Springs  v.  Glen- 
wood  Light  &  W.  Co.  L.K.A.191SC,  4S8, 
202  Fed.  678,  121  C.  C.  A.  88. 
Trespass. 

2.  The  remedy  at  law  is  not  so  ade- 
quate as  to  prevent  the  issuance  of  an  in- 
junction to  prevent  the  attempted  use  of  a 
way  across  farm  property,  which  is  not 
needed  by  the  owner  of  the  property,  but 
divides  the  tract,  and  may  interfere  with 
the  owner's  plans  for  its  use  and  develop- 
ment. Duvall  V.  Ridout,  L.R.A.1915C,  S45, 
92   Atl.   209,   124   Md.   193. 

INQUISITION. 

As  to  competency,  see  Incompetent  Per- 
sons, 1. 

INSANITY. 

See  Incompetent  Persons. 

INSOLVENCY. 

As  to  bankruptcy,  see  Bankruptcy. 

INSTRUCTIONS. 

See  Trial,  6-10. 

INSULATION. 

Of  electric  wire,  see  Electricity,  2,  3. 

INSURANCE. 

Review  of  verdict  on  appeal,  see   Ap- 

ral  and  Error,  12. 
evidence  to  contradict  terms   of 
policy,  see  Evidence,  13. 

Opinion  evidence  as  to  value  of  prop- 
erty, see  Evidence,  17. 

Evidence  as  to  reputation  of  insured, 
see  Evidence,  22. 

Competency  of  agent  to  testify  as  to 
value  of  property  in  action  on  pol- 
icy, see  Evidence,  17. 

Evidence  where  defense  is  fraudulent 
overvaluation  of  property,  see  Evi- 
dence, 22. 

Companies,  officers,  and  agents. 

Equal  protection  and  privileges  In  reg- 
ulating  insurance   rates,   see  Con- 
stitutional Law,  5. 
Taxation    of    amount   due   foreign    in- 
surance  company   by  policy   hold- 
ers within  the  state,  see  Constitu- 
tional Law,  6,  7. 
1.  The  business  of  fire  insurance  is  so 
far  affected  with  a  public  interest  as  to  jus- 
tify legislative  regulation  of  its  rates.    Ger- 
man Alliance  Ins.  Co.  v.  Lewie,  LJK.A.1915C, 
1189,  58  L.  ed.  1011,  84  Sap.  Ct  Rep.  612, 
233  U.  S.  389.  (Annotated) 
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Cancelation;  notice. 

2.  A  provision  in  a  standard  Are  insur- 
ance policy  containing  a.  mortgagee  clause, 
that  it  may  be  canceled  at  any  time  at  the 
request  of  the  insured,  does  not  permit  can- 
celation without  notice  to  the  mortga<:ee, 
where  another  clause  provides  that  no  act 
or  default  of  any  person  other  than  the 
mortgagee  or  his  agent  shall  affect  bis 
right  to  recover  in  case  of  loss.  Oilman  v. 
Commonwealth  Ins.  Co.  L.RJL.1915C,  758, 
92  Atl.  721,  112  Me.  528.  (AnnoUted) 
Warranties;  representations;  condi- 
tions. 

Parol   evidence  to   contradict  terms   of 

policy  as  to  location  of  property, 

see  Evidence,  13. 
Parol  evidence  to  contradict  terms  of 

policy   as   to   interest   of   insured, 

see  Evidence,  13. 

3.  Continuing  work  after  the  expiration 
of  a  building  permit  does  not  avoid  an  in- 
surance policy  which  provides  that  it  shall 
become  invalid  if,  without  the  consent  of 
the  company,  the  situation  or  circumstances 
affecting  the  risk  sliall  by,  or  with,  the 
knowledge,  advice,  agency,  or  consent  of  the 
insured  be  so  altered  as  to  cause  an  in- 
crease of  such  risk,  unless  such  continuance 
increases  the  risk.  Oilman  v.  Common- 
wealth Ins.  Co.  L.R.A.1918C,  758,  92  Atl. 
721,  112  Me.  528. 

4.  A  policy  on  a  vessel  warranted  em- 
ployed in  general  passenger  and  freighting 
business  on  a  designated  sound  does  not 
cover  it  while  it  is  laid  up  for  the  winter 
in  a  river  flowing  into  the  sound.  Canton 
Ins.  Office  V.  Independent  Transp.  Co.  L.R.A. 
19160,  408,  217  Fed.  213,  —  C.  C.  A.  — . 

(Annotated) 

5.  A  clause  in  a  fire  insurance  policy 
requiring  the  insured  to  "keep  a  set  of 
books  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  business  trans- 
actr-d,  including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,"  is 
not  complied  with  by  keeping  books  which 
do  not  show  the  it«ans  sold,  but  only  the 
gros?  amounts  of  weekly  sales.  Fisher  v. 
Sun  Ins.  Office,  L.SJk.l815C,  618,  83  S.  E. 
729,  —  W.  Va.  — . 

6.  A  breach  of  the  iron  safe  clause  in 
a  policy  of  fire  insurance  covering  a  stock 
of  merchandise,  fixtures,  household  furni- 
ture, and  the  building  containing  them,  each 
insured  for  a  specified  sum,  avoids  the  pol- 
icy only  in  respect  to  the  stock  of  merchan- 
dise, and  does  not  prevent  a  recovery  on  ac- 
count of  the  property  not  affected  by  the 
breach,  notwithstanding  that  the  policy  stip- 
ulates that  it  shall  be  void  and  no  action 
brought  on  it  when  any  one  of  its  conditions 
or  warranties  are  broken,  provided  the  in- 
sured has  committed  no  fraud,  and  no  act 
prohibited  by  public  policy  is  involved. 
Fisher  v.  Sun  Ins.  Office,  L.R.A.1S15C,  619, 
83  S.  E.  729,  —  W.  Va.  — . 

7.  An  applicant  for  life  insurance  who 
has  answered  "No"  to  an  inquiry  whether 
or  not  he  had  ever  had  renal  colic  is  bound, 
under  penalty  of  forfeiting  his  policy,  to 
L.R.A.1915C. 


notify  the  insurer  in  case  he  subsequently 
has  such  an  attack  before  the  policy  is  is- 
sued. Harris  v.  Security  Mut.  L.  Ins.  Co. 
L.R.A.1915C,  153,  170  S.  W.  474,  —  Tenn. 

Risks   and   causes   of   loss.    Injury,    or 
death. 

8.  That  a  transfer  company  refuges  to 
let  a  particular  class  of  picnic  wagons  to 
negroes  does  not  affect  the  question  wheth- 
er or  not  a  person  injured  while  a  passenger 
in  such  wagon  was  in  or  on  a  public  convey- 
ance provided  by  a  common  carrier  for  pas- 
senger service,  within  the  meaning  of  an  ac- 
cident insurance  policy.  Georgia  L.  Ins. 
Co.  V.  Easter,  L.Rjl.l9i5C,  456,  66  So.  514, 
—  Ala.  — .  (Annotated) 

9.  A  rig  let  by  a  transfer  company  by 
the  day  to  the  public  generally  for  picnic 
parties,  to  be  controlled  by  its  own  em- 
ployees and  carry  only  those  invited  by  the 
hirer,  is  not,  although  the  company  Is  as  to 
other  parts  of  its  bu'siness  a  common  carrier, 
a  public  conveyance  provided  by  a  common 
carrier  for  passenger  service,  within  the 
meaning  of  a  policy  insuring  against  in- 
jury to  persons  while  passengers  in  such 
conveyances.  Georgia  L.  Ins.  Co.  v.  Easter, 
L.R.A.1916C,  466,  66  So.  514,  —  Ala.  — . 
Guaranty  insurance, 

10.  Insurance  of  an  employer  against 
loss  arising  from  claims  on  account  of 
bodily  injury  accidentally  suffered  by  an 
employee  of  insured  by  reason  of  the  prose- 
cution of  the  work  in  which  the  employer 
was  engaged,  and  the  various  departments 
thereof,  and  dependent  and  connected  oper- 
ations and  parts  thereof,  does  not  cover  a 
claim  for  malpractice  of  a  physician  fur- 
nished by  the  employer  according  to  cus- 
tom and  contract,  to  treat  an  employee  in- 
jured in  the  business,  from  whose  wages  a 
fee  has  been  deducted  to  cover  medical  at- 
tention. May  Creek  Logging  Co.  v.  Pacific 
Cbast  Casualty  Co.  LJt.A.1916C,  155,  144 
Pac  67,  —  Wash.  — .  (AnnoUted) 

INTENT. 

Of   legislature  in  passage  of   statute, 

see  Statutes,  3. 
Of  testator,  see  Wills,  2. 

INTEREST. 

Usurious  interest,  see  Usury. 

INTERNATIONAIi   IiAW, 

Private  international  law,  see  Conflict 
of  Laws. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTOXICATING  LIQUORS. 

Drinking  of,  by  jurors,  see  Appeal  and 
Error,  18;  New  Trial,  1. 

Prohibition   and   regulation. 

Right  to  use  voting  machine  in  local 
option  election,  see  Elections. 

1.  The  levying  of  a  tax  upon  one  who 
attempts  to  solicit  orders  for  intoxicating 
liquors  in  prohibition  territory  does  not 
permit  the  sale  of  liquors  there  so  as  to 
render  the  statute  .obnoxious  to  the  pro- 
vision of  the  Constitution  forbidding  such 
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sales  in  prohibition  territory;  at  least 
where  the  sale  of  liquor  in  prohibition  ter- 
ritory is  made  a  felony  by  another  statute. 
Barnes  v.  SUte,  L.RJ1.1915C,  101,  170  S.  W. 
548,  —  Te.\.  Crim.  Rep.  — .       (Annotated) 

2.  Prohibition  will  be  adopted  at  a  local 
option  election  if  a  majority  of  the  votes 
cast  are  in  favor  of  it,  in  which  a  number 
of  voters  entering  the  booth  failed  to  regis- 
ter their  votes,  under  a  statute  providing 
that  if  a  majority  of  the  legal  votes  cast 
shall  be  in  favor  of  prohibition,  it  shall  be 
adopted,  although  the  statute  also  provides 
that  prohibition  shall  continue  in  force  un- 
til a  majority  of  the  legal  voters  shall  de- 
cide to  the  contrary.  Spickermon  v.  God- 
dard,  L.R.A.1816C,  513,  107  N.  E.  2,  — 
Ind.  — . 

Licenses. 

Validity  of  statutory  provision  as  to 
license,  see  supra,  1. 

3.  Section  1,  c.  115,  N.  Mex.  Laws 
1905,  which  prohibits  the  granting  of  a 
license  for  the  sale  of  intoxicating  liquor 
at  any  place,  except  within  the  limits  of  a 
city,  town,  or  village  containing  at  least  100 
inhabitants,  does  not  justify  the  issuance 
of  such  a  license  for  the  sale  of  liquor  in 
an  isolated  building  more  than  1,800  feet 
distant  from  any  other  house  in  an  un- 
incorporated village;  the  building  being  lo- 
cated upon  a  patented  homestead  claim  of 
160  acres,  upon  which  no  other  residences 
have  been  erected,  and  beyond  which  there 
are  no  other  buildings  for  some  miles,  as 
such  building  is  not  "within  the  limits"  of 
such  village.  State  ex  rel.  Lorenzino  v. 
Board  of  County  Comrs.  L.S.A.1915C,  898, 
145  Pae.  1083,  —  N.  M.  — .  (Annotated) 
TTnlawful  sales;  offenses  and  proceed- 
ings. 

Reversible  error  in  prosecution  for  vio- 
lation of  liquor  laws,  see  Appeal 
and  Error,  18. 

Effect  of  charter  of  club  to  give  au- 
thority to  sell  liquor  to  members, 
see  Clubs. 

Estoppel  to  annul  charter  of  club  be- 
cause of  ill^al  sale  of  liquor,  see 
Estoppel,  1. 

4.  Lending  whisky  to  be  returned  in 
kind  and  amount  is  not  within  a  statute 
prohibiting  the  selling,  bartering,  or  giving 
away  to  induce  trade  of  intoxicating  li- 
quors. Jones  V.  State,  L.R.A.191SC,  648,  66 
So.  987,  —  Miss.  — .  (Annotated) 

5.  The  furnishing  by  a  club  of  liquor 
to  one  of  its  members  from  a  common  stock, 
to  be  charged  to  his  account,  which  was 
settled  at  stated  periods,  is  a  sale  within 
the  meaning  of  a  statute  forbidding  a  sale 
of  liquor  without  license.  State  ex  inf.  Har- 
vey V.  Missouri  Athletic  Club,  L.RJI. 
1916C,  876,  170  S.  W.  904,  —  Mo.  — . 

(Annotated) 

6.  One  who  under  a  scheme  by  which 
an  organization  fits  up  a  room  in  prohi- 
bition territory  and  places  therein  a  locked 
box  in  which  meml>ers  may  place  orders 
for  intoxicating  liquors,  together  with  the 
money  to  pay  therefor,  acts  as  agent  for 
the  organization  by  taking  the  orders  and 
L.R.A.1916C. 


money  from  the  box,  paying  therefrom  the 
expenses,  ordering  liquors,  and  distributing 
tickets  for  drinks  among  those  placing  or- 
ders to  be  filled  by  a  porter  in  charge  of  the 
room,  is  within  the  operation  of  a  statute 
placing  a  tax  on  all  persons  that  pursue  the 
business  of  selling  or  offering  for  sale  any 
intoxicating  liquors  by  soliciting  or  taking 
orders  therefor  in  prohibition  territory. 
Barnes  v.  State,  L.R.A.1916C,  101,  170  S.  W. 
548,  —  Tex.  Crim.  Rep.  — . 

7.  One  who  under  a  scheme  by  which 
an  organization  fits  up  a  room  in  prohi- 
bition territory  and  places  therein  a  locked 
box  in  which  members  may  place  orders 
for  intoxicating  liquors,  together  with  the 
money  to  pay  therefor,  acts  for  a  week  as 
agent  for  the  organization  by  taking  the 
orders  and  money  from  the  box,  paying 
therefrom  the  expenses,  and  ordering  li- 
quors, and  placing  them  on  ice,  and  dis- 
tributing tickets  for  drinks  among  those 
who  gave  orders  to  be  filled  by  a  porter  in 
charge  of  the  room,  in  consideration  that 
other  members  will  act  in  a  similar  capacity 
in  turn,  is  within  the  operation  of  a  stat- 
ute imposing  a  tax  on  whoever  pursues  in 
prohibition  territory  the  business  of  keep- 
ing, maintaining,  or  operating  what  is  com- 
monly known  as  a  cold  storage,  or  any  place 
by  whatever  name  known,  or  whether  named 
or  not,  where  intoxicating  liquors  are  kept 
on  deposit  for  others,  or  where  such  liquors 
are  kept  for  others  under  any  kind  or  char- 
acter of  bailment.  Barnes  v.  State,  LJLA. 
1916C,  101,  170  S.  W.  548,  —  Tex.  Crim. 
Rep.  — . 

IRON  SAFE  CliAUSE. 

In  insurance  contract,  see  Insurance,  6. 

JAILS. 

Riot  by  prisoners  confined  in,  see  Moba 
and  Riots;  Municipal  Corporations, 
6. 

JEOPARDY. 

See  Criminal  Law,  1. 

JOINDER. 

Of  causes  of  action,  see  Action  or  Suit. 

JOINT  CREDITORS  AND  DEBTORS. 

1.  The  fact  that  an  employee  of  a  steam 
railway  company  who  was  injured  by  the 
joint  negligence  of  the  steam  railway  com- 
pany and  an  electric  railway  company  had 
a  cause  of  action  against  the  electric  com- 
pany founded  upon  the  common  law,  and 
against  the  steam  company  founded  upon 
the  Federal  employers'  liability  act,  so  that 
the  tort  feasors  could  not  be  sued  in  tlie 
same  forum,  or  joined  in  the  same  action, 
does  not  of  itself  change  the  liability  of 
such  tort  feasors,  or  prevent  them  from 
being  jointly  liable.  Louisville  &  N.  R. 
Co.  v.  Allen,  L.R.A.1915C,  SO.  65  So.  8.  — 
Fla.  — .  (Annotated) 

2.  An  electric  street  railway  companv 
whose  line  crosses  the  track  of  a  steam  rail- 
way, which  has  negligently  placed  one  of 
its  trolley  wires  over  the  track  of  the  steam 
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railway  <:ompaii7,  so  as  not  to  afford  suffi- 
cient space  for  the  latter's  trains  to  pass 
easily  and  conveniently,  without  risk  and 
danger  to  its  servants  and  employees;  and 
the  steam  railway  company,  which  has  neg- 
ligently permitted  su^h  construction  and 
maintenance  of  the  trolley,  and  which  neg- 
ligently propels  a  car  upon  its  track  so  that 
an  employee  is  forcibly  and  violently  thrown 
against  such  trolley  wire,  are  jointly  liable 
as  tort  feasors  for  such  injury,  within 
the  meaning  of  the  rule  that  a  release  exe- 
cuted to  one  tort  feasor  in  satisfaction  of 
the  tort  releases  all.  Louisville  &  N.  R.  Ck>. 
V.  Allen,  LJi.A.1915C,  80,  65  So.  8,  —  Fla. 

3.  The  acceptance  of  a  sum  of  money 
from  one  joint  tort  feasor  in  satisfaction 
of  a  claim  for  damages,  and  the  execution 
of  a  release  and  discharge  under  seal  of  such 
joint  tort  feasor  from  all  damages  by  rea- 
son of  the  injuries  inflicted,  reciting  that 
such  sum  of  money  was  received  "in  full 
compromise,  payment,  discharge,  accord,  and 
satisfaction"  for  or  on  account  of  such  In- 
juries, operates  as  a  release  of  the  other 
joint  tort  feasor,  even  though  it  is  stipu- 
lated therein  that  the  release  of  such  tort 
feasor  shall  not  operate  so  as  to  discharge 
the  other,  and  the  right  to  sue  the  other 
joint  tort  feasor  is  expressly  reserved. 
Louisville  4  N.  R.  Co.  v.  Allen,  L.R.A. 
1M8C,  ao,  65  So.  8,  —  Fla.  — . 

JOINT  TORT  FEASORS. 

See  Joint  Creditors  and  Debtors. 

JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  20- 

22. 
Decree  in  suit  for  specific  performance, 

see  Specific  Performance,   2. 

Entry;  record. 

1.  The  failure  of  the  judge  before  whom 
a  person  was  found  to  be  an  idiot,  to  sign 
the  judgment  after  it  is  entered  in  the 
proper  book,  may  be  corrected  by  his  suc- 
cessor in  office,  to  whose  attention  the  omis- 
sion is  called,  under  a  statute  providing 
that  upon  the  death  of  the  circuit  judge,  or 
when  from  any  cause  the  office  is  vacant, 
or  when  the  judge  is  absent,  his  successor, 
no  matter  how  chosen,  may  sign  any  order 
of  court  left  unsigned  by  the  predecessor. 
Winn  V.  Anderson,  LJt.A.1916C,  581,  170  S. 
W.  213,  161  Ky.  18. 

Validity;  effect  and  conclusiveness. 

2.  A  probate  decree  on  an  account  filed 
by  the  successor  and  administrator  of  the 
administrator  of  an  estate,  who  died  after 
filing  an  account  which  was  not  acted  upon, 
fixing  the  amount  of  the  defalcation  of  the 
first  administrator,  cannot  be  collaterally 
attacked  in  an  action  by  the  successor  to 
hold  a  bank  liable  to  make  good  the  loss'  for 
aiding  the  defalcation.  Allen  v.  Puritan 
Trust  Co.  L.RJL.1915C,  518,  97  N.  E.  916, 
211  Mass.  409. 

3.  A  recital  of  due  publication  of  notice 
in  a  judgment  directing  the  sale  of  land  for 
nonpayment  of  taxes  cannot  be  collaterally 
L.R.A.1916C. 


attacked,  although  the  affidavit  in  proof  of 
the  publication  shows  a  less  number  of  pub- 
lications than  the  statute  requires.  Price 
V.  Gunn,  L.R.A.1916C,  168,  170  S.  W.  247, 

—  Ark.  — . 

4.  Failure  of  the  record  of  a  court  of 
general  jurisdiction  to  recite  a  service  of 
summons  on  one  adjudged  insane  does  not 
subject  the  judgment  to  collateral  attack. 
Winn  V.  Anderson,  hJtJi.l915C,  581,  170  S. 
W.  213,  161  Ky.  18. 

5.  A  decree  of  bankruptcy  upon  a  pe- 
tition alleging  two  grounds,  one  of  which 
would  prevent  a  discharge,  without  specify- 
ing the  ground  upon  which  it  is  based,  is 
not  rea  judicata  against  the  right  to  a  dis- 
charge upon  a  subsequent  petition  to  secure 
it.    Re  Julius,  L.R.A.1815C,  88,  217  Fed.  3, 

—  C.  C.  A.  — . 

6.  A  judgment  granting  a  wife  a  di- 
vorce for  abandonment  and  denying  one 
against  her  for  that  cause  is  no  bar  to  a 
suit  by  her  former  husband  against  her 
parents  for  the  alienation  of  her  affections 
from  him.  Hostetter  v.  Green,  L.R.A.1916C, 
870,  167  S.  W.  919,  159  Ky.  611. 

(Annotated) 

7.  Notice  to  a  manufacturer  of  illu- 
minating oil  to  appear  and  defend  an  action 
by  a  consumer  against  a  retailer  for  in- 
juries due  to  an  explosion  of  the  oil  will 
not  render  a  judgment  against  the  retailer 
binding  on  the  manufacturer,  if  negligence 
was  alleged  against  the  retailer  which 
might  render  him  liable  for  the  injury  inde- 
pendent of  any  wrong  on  the  part  of  the 
manufacturer.  Pfarr  v.  Standard  Oil  Co. 
L.R.A.1915C.  336,  146  N.  W.  851,  —  Iowa, 


JUDICIAIi  NOTICE. 

See  Evidence,  1. 

JURISDICTION. 

Of    appellate    court,    see    Appeal    and 

Error. 
Of  courts  generally,  see  Courts. 
Collateral  attack  on  judgment  for  lack 

of,  see  Judgment,  4. 

JURY. 

Prejudicial  error  in  conduct  of,  see  Ap-, 

peal  and  Error,  18. 
New  trial   for   matters  pertaining  to, 

see  New  Trial,  1. 
Questions  for,  see  Trial,  2-5. 

LABOR  ORGANIZATIONS. 

Statute  forbidding  master  to  stipulate 
that  employee  shall  not  become  or 
remain  member  of  labor  organiza- 
tion, see  Constitutional  Law,  9. 

LANDLORD  AND  TENANT. 

Agreement  in  lease  to  convey  the  leased 
property,  see  Appeal  and  Error,  8. 

Consideration  for  option  of  purchase  in 
lease,  see  Contracts,  1.' 

Specific  performance  of  option  in  lease 
to  purchase,  see  Specific  Perform- 
ance, 1. 
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LARCENY— LIBEL  AND  SLANDER. 


1.  The  relation  of  landlord  and  tenant 
does  not  exist  between  an  owner  of  prop- 
erty and  an  agent  employed  to  manage 
property  and  collect  rents,  to  whom,  as  a 
part  of  his  commission,  an  office  is  furnished 
rent  free,  since  the  occupancy  is  merely  an- 
cillary to  the  service,  and  the  agent  does 
not  take  his  power  coupled  with  an  interest. 
Homan  v.  Redick,  L.R.A.1915C,  601,  149  N. 
W.  782,  —  Neb.  — . 

Covenants  In  lease. 

Breach  of  covenants  by  lessor  as  ground 
for  rescission  of  contract  by  lessee, 
see  Contracts,  10. 

2.  A  lessor  does  not  relieve  himself  from 
liability  for  breach  of  a  covenant  not  to  rent 
another  storeroom  in  the  building  for  a 
rival  business,  by  merely  inserting  in  a 
lease  of  another  room  a  provision  that  it 
shall  not  be  used  for  that  business.  Uni- 
versity Club  V.  Deakin,  L.R.A.191SC,  SS4, 
106  N.  E.  790,  265  111.  257. 

Terms;  holdingr  over;  renewal. 

3.  A  tenant  for  years  who  holds  over 
after  the  expiration  of  the  term  becomes  a 
tenant  from  year  to  year,  subject  to  all  the 
covenants  and  stipulations  in  the  lease  so 
far  as  they  are  applicable  to  the  new  condi- 
tion of  things.  Barber  v.  Watch  Hill  Fire 
Dist.  L.R.A.1915C,  245,  89  AtL  1056,  — 
R.  I.  — . 

Termination  of  lease;  forfeiture. 

4.  A  condition,  and  not  a  covenant,  is 
created  by  a  provision  in  a  lease  for  five 
years  that  the  lessor  may  sell  at  any  time, 
and,  when  sold,  this  lease  shall  cease,  pro- 
vided that  the  lessor  shall  then  pay  the 
lessee  for  improvements  placed  upon  the 
premises,  with  a  provision  for  arbitration 
in  case  of  disagreement  as  to  their  value,  so 
that  the  lease  does  not  terminate  without 
payment.  Diepenbrock  v.  Luiz,  L.R.A. 
1915C,  834,  lie  Pac.  743,  159  Cal.  716. 

(Annotated) 

5.  The  failure  of  the  landlord  to  com- 
ply with  his  covenant  to  keep  a  basement  in 
the  leased  building  waterproof  does  not  con- 
stitute an  eviction  of  the  tenant.  Stewart 
V.  Childs  Co.  L.RJ1.1916C,  649,  92  Atl.  392, 
86  N.  J.  L.  648. 

Defective  or  dangerous  premises. 

6.  The  owner  of  a  building  who  leased 
a  portion  of  it,  and  in  the  lease  covenanted 
to  furnish  heat  to  the  tenant,  is  not,  after 
he  has  sold  the  property  to  one  who  assumed 
all  his  obligations  under  the  lease,  and  the 
tenant  recognized  the  grantee  as  landlord, 
liable  to  employees  of  the  lessee,  for  damages 
for  personal  injury  resulting  from  negligent 
failure  properly  to  heat  the  premises. 
Glidden  v.  Second  Ave.  Invest.  Co.  L.R.A. 
1918C,  190,  147  N.  W.  658,  125  Minn.  471. 

(Annotated) 
Rent. 

Waiver  of  landlord's  lien  for  rent  by 
consenting  to  sale  of  tenant's  prop- 
erty, see  Garnishment. 

7.  A  covenant  in  a  lease  to  pay  rent 
by  a  tenant,  and  a  covenant  by  the  land- 
lord to  keep  the  cellar  waterproof,  are  inde- 
pendent ■  covenants,  and  a  breach  of  the 
latter  is  not  a  defense  to  an  action  for  the 
L.R.A.1915C. 


nonpayment  of  rent  under  the  former. 
Stewart  v.  Childs  Co.  LJtJL.191SC,  649,  »2 
Atl.  392,  86  N.  J.  L.  648.  (Annotated) 

8.  A  lessee  who  continues  in  possessiom 
after  the  reversion  is  sold,  which,  by  tiie 
terms  of  the  lease,  terminates  it  provided 
payment  is  made  for  improvements,  is,  in 
case  the  sale  is  only  a  few  days  before  the 
termination  of  a  rental  period,  liable  for 
the  rent  accruing  for  such  period.  Diepen- 
brock V.  Luiz,  LJUL191SC,  234,  115  Pac 
743,  159  Cal.  716. 

Re-entry;  recovery  of  possession. 

9.  An  assignee  of  the  reversion  of  » 
leasehold  cannot  enter  because  of  rent  which 
was  due  and  unpaid  at  the  time  of  the 
assignment.  Barber  v.  Watch  Hill  Fire 
Dist.  L.R.A.1915C,  245,  89  Atl.  1056,  —  R. 
L— . 

10.  A  statute  permitting  re-entry  for  de- 
fault in  payment  of  rent  does  not  authorize 
re-entry  by  an  assignee  of  the  reversion  for 
rent  overdue  at  the  time  of  the  assignment, 
the  right  to  which  was  retained  by  the  as- 
signor. Barber  v.  Watch  Hill.  Fire  Dist. 
LJ{.A.1915C,  24<,  89  Atl.  1056,  —  R.  I. 
— .  (Annotated) 

LARCENY. 

Plea  of  former  jeopardy  in  prosecution 
for,  see  Criminal  Law,  1. 

Sufficiency  of  indictment  to  support 
conviction  for,  see  Indictment,  In- 
formation or  Complaint. 

Master's  liability  for  theft  by  servant, 
see  Master  and  Servant  25. 

LAST  CLEAR  CHANCE. 

See  Negligence,  6. 

LAW  OF  PLACE. 

See  Conflict  of  Lavs. 

LEASE. 

In  general,  see  Landlord  and  Tenant. 
Of  town  land,  provision  as  to  taxes,  see 
Towns. 

LEGISLATURE. 

Delegation  by,  of  power  to  municipal- 
ity, see  Municipal  Corporations,  1, 
2. 

Power  as  to  rates,  see  Rates. 

LEV¥  AND   SEIZURE. 

Of  tax,  see  Taxes,  9. 

LIBEL  AND  SLANDER. 

Relevancy    of    evidence    generally,    see 

Evidence,  28. 
Presumption  and  burden  of  proof  as  to 

malice,  see  Evidence,  2. 
Evidence  on  question  of  malice,  see  Ehri- 

dence,  23,  24. 

1.  The  privilege  of  one  who,  in  answer- 
ing an  inquiry  as  to  the  character  of  a 
servant,  makes  statements  as  of  informa- 
tion received  from  others,  does  not  depend 
upon  his  personal  bona  fide  belief  in  the 
truth  of  the  facts  stated,  or  whether  or  not 
he  ought  to  have  believed  them,  or  was  reek- 
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less  and  carelesa  in  believing  them.  Doane 
V.  Grew,  L.R.A.1915C,  774,  107  N.  E.  620, 
220  Mass.  171. 

2.  A  statement  in  an  affidavit  support- 
ing a  motion  for  new  trial  in  an  action  by  a 
widow  to  recover  damages  for  the  death 
of  her  husband,  charging  illicit  relations 
between  herself  and  a  material  witness  in 
support  of  her  claim,  is  absolutely  privi- 
leged, and  will  not  support  an  action  for 
libel,  although  absolutely  false.  Keeley  v. 
Great  Northern  R.  Co.  L.RJ^.1915C,  988,  145 
N.  W.  664, 156  Wis.  181.  (Annotated) 

UCENSE. 

For    sale    of    liquor,    see    Intoxicating 
Liquors,  1,  3. 

lilFE  INSURANCE. 

See  Insurance. 

LIFE  TENANTS. 

Under  a  devise  for  life  of  a  retail 
business,  the  estate  of  the  life  tenant  is  en- 
titled to  the  difference  in  value  of  the  stock 
at  the  time  he  receives  possession  of  the 
property  and  the  time  of  his  death,  ev«i 
though  the  first  value  is  ascertained  by  ap- 
praisement and  the  last  by  actual  sale  of 
the  property.  Ruppert  v.  McArdle,  L.R.A. 
1915C,  846,  42  App.  D.  C.  392.    (Annotated) 

lilMITATION  OP  ACTIONS. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws. 

A  foreign  corporation  doing  business 
within  a  state,  which  has  refused  to  comply 
with  the  laws  of  that  state  by  filing  a  copy 
of  its  articles  of  incorporation  within  the 
state,  and  to  appoint  an  agent  as  required 
by  law  upon  whom  service  of  process  may 
be  had,  cannot  avail  itself  of  the  benefits 
of  the  statute  Of  limitations  enacted  for 
the  exclusive  benefit  of  resident  citizens, 
the  running  of  which  is  suspended  when 
a  person  against  whom  a  cause  of  action 
has  accrued  is  out  of  the  state,  although 
another  statute  authorizes  service  of  proc- 
ess on  local  agents  where  the  corporation 
has  refused  to  comply  with  the  law.  Hale 
v.  St.  Louis  &  S.  F.  R.  Co.  L.K.A.1916C,  544, 
134  Pac.  949,  39  Okla.  192.        (Annotated) 

liTVE  STOCK. 

Transportation  of,  see  Carriers,  11. 

LOAN. 

Of  liquor,  see  Intoxicating  Liquors,  4. 

LOCAL  OPTION. 

See  Elections;  Intoxicating  Liquors,  2. 

LOCATION. 

Of  insured  property,  see  Insurance,  4. 

LOGS  AND   LOGGINO. 

Exclusive    contract    by    carrier  _  with 

firivate  corporation  for  loading  of 
ogs    tendered    for   shipment,    see 
Carriers,  10,  12. 
L.R.A.1915C. 


MALICE. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  2. 
Evidence  as  to,  see  Evidence,  23,  24. 

MALPRACTICE. 

Of  physician,  see  Evidence,  33. 

MANCFACTURER. 

Liability  for  injury  due  to  defects  ia 
articles  manufactured,  see  Negli- 
gence, 2. 

MARINE  INSURANCE. 

See  Insiu-ance,  4. 

MARRIAGE. 

As  to  divorce  and  separation,  see  Di- 
vorce and  Separation. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Statute  forbidding  master  to  stipulate 
that  employee  shall  not  become  or 
remain  member  of  labor  organiza- 
tion, see  Constitutional  Law,  9. 

Slander  in  giving  character  to  servant, 
see  Evidence,  24,  28;  Libel  and 
Slander,  1. 

Evidence  on  question  of  wages  to  be 
paid  under  contract,  see  Evidence, 
21. 

Personal  liability  of  officer  of  corpora- 
tion for  injury  to  employee,  see 
Corporations,  1. 

Municipal  liability  for  injury  to  em- 
ployee, see  Evidence,  1;  Municipal 
Corporations,  9. 

Insurance  against  master's  liability,  see 
Insurance,  10. 

Joint  liability  for  injury  to  servant, 
sec  Joint  Oeditors  and  Debtors, 
1,  2. 

Liability  of  landlord  for  injury  to  em- 
ployee of  tenant  by  breach  of  cove- 
nant after  sale  of  property,  see 
Landlord  and  Tenant,  6. 

Failure  to  establish  proper  rules  as 
proximate  cause  of  injury  to  serv- 
ant, see  Proximate  Cause,  2. 

Anthority  to  employ  physician;  liabil- 
ity for  physician's  services. 

1.  A  master  who  has  undertaken  to  fur- 
nish surgical  attention  and  hospital  service 
to  injured  employees,  and  who  retains  mon- 
ey from  their  wages  to  meet  the  expenses, 
is  not  liable  for  the  setvices  of  a  physician 
employed  by  relatives  of  an  injured  em- 
ployee after  he  reaches  the  hospital,  upon 
being  dissatisfied  with  the  regular  surgeon 
in  attendance.  Vanderboget  v.  Campbell 
Mill  Co.  L.R.A.1916C,  808,  144  Pac.  905, 
—  Wash.  — . 

2.  A  salesman  for  a  mill  company,  who 
is  directed  by  the  superintendent  to  take 
an  injured  employee  to  the  hospital,  has 
no  implied  authority  to  contract  for  the 
services  of  surgeons  and  nurses  different 
from    those   whom    the   company    has    em- 
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ployed  to  care  for  its  employees  and  who 
are  at  the  time  available.  Vanderboget  v. 
Campbell  Mill  Co.  L.S.A.1916C,  808.  144 
Pac.  905,  —  Wash.  — .  (Annotated) 

Wlien  relation  exists. 

3.  A  special  police  officer  appointed  by 
the  governor  at  the  instance  of  a  railway 
company,  though  prima  facie  a  public  of- 
ficer, is,  when  specially  employed  by  the 
company  to  enforce  its  rules  and  to  pro- 
tect the  passengers  on  its  trains,  in  that 
regard  a  servant  of  the  company,  and  if, 
while  on  a  train  as  such  servant,  he  in- 
flicts injury  on  a  passenger,  not  acting  in 
his  capacity  as  a  public  officer  for  the  vindi- 
cation of  the  law,  or  not  justified  by  the 
law  of  self-defense,  the  company  is  liable, 
notwithstanding  the  injurious  act  is 
prompted  by  motives  purely  personal  to  the 
servant.  Moss  v.  Campbells  Creek  R.  Co. 
L.RJL1915C,  1188,  83  S.  E.  721,  —  W.  Va. 
—  (Annotated) 

4.  The  relation  of  master  and  servant 
is  not  dissolved  by  mere  cessation  of  duties 
assigned,  but  continues  such  reasonable 
time  thereafter  as  will  afford  the  servant 
opportunity  to  reach  a  place  of  safety  from 
perils  of  the  employment.  Jones  v.  Vir- 
ginian R.  Co.  L.RJ^.1815C,  438,  83  S.  E. 
54,  —  W.  Va.  — . 

5.  A  locomotive  fireman  who,  in  re- 
sponse to  a  call  for  duty,  takes  a  custo- 
mary path  across  the  company's  tracks  to 
assume  his  duties,  is,  after  entering  on  the 
company's  property  and  while  traveling 
along  Uie  path,  an  employee  within  the 
meaning  of  an  employers'  liability  act  mak- 
ing employers  liable  for  injury  to  employees 
during  the  course  of  their  employment. 
Philadelphia,  B.  4  W.  R.  Co.  v.  Tucker, 
LJtJLlSlSC,  89,  35  App.  D.  C.  123. 

(Annotated) 
Doty  to   farnish  medical  aid  to   serv- 
ant. 

6.  A  corporation  whose  employee  is  en- 
gaged in  dangerous  business  for  it  is  liable 
for  his  death  through  its  failure  to  use  rea- 
sonable diligence  to  furnish  him  with  sur- 
gical aid  upon  his  being  so  badly  injured 
while  in  the  performance  of  his  duties  that 
he  is  physically  or  mentally  incapable  of 
procuring  assistance  for  himself,  and  aid  is 
necessary  to  save  his  life,  although  the  in- 
jury was  not  caused  by  the  fault  of  the  em- 

Eloyer.     Hunicke   v.   Meramec   Quarry  Co. 
.ItA.l»16C,  789,  172  S.  W.  43,  —  Mo.  — . 

(Annotated) 

7.  The  liability  of  a  master  for  the 
death  of  an  employee  through  its  failure 
to  furnish  him  with  surgical  aid  when  he  is 
so  badly  injured  that  he  is  incapacitated 
from  securing  it  for  himself  cannot  be  made 
to  depend  upon  the  ability  of  the  jury  to 
determine  whether  or  not  death  would  have 
ensued  even  though  proper  medical  assist- 
ance had  been  furnished,  but  liability  ex- 
ists if  the  evidence  shows  that  in  all  rea- 
sonable probability  the  niaster's  failure  was 
the  proximate  cause  of  death.  Hunicke  v. 
Meramec  Quarry  Co.  L.R.A.1915C,  789,  172 
S.  W.  43,  —  Mo.  — . 

L.R.A.1916C. 


Federal  employers'  liability  act. 

As  to  assumption  of  risk  by  employee, 
see  infra,  16-18. 

Joining  counts  at  common  law  and  un- 
der Federal  employers'  liability 
act,  see  Action  or  Suit,  2. 

Question  as  to  construction  of,  as  con- 
ferring appellate  jurisdiction,  see 
Appeal  and  Error,  1. 

Effect  of  Federal  employers'  liability 
act  to  supersede  state  statutes,  see 
Commerce. 

See  also  infra,  13. 

8.  A  boiler  maker's  helper  engaged  in 
repairing  a  locomotive  regularly  employed 
in  interstate  transportation,  and  which  was 
destined  for  return  thereto  upon  comple- 
tion of  repairs,  is  employed  in  interstate 
commerce  and  within  the  protection  of  the 
Federal  employers'  liability  act.  Law  v. 
Illinois  C.  R.  Co.  L.K.A.191SC,  17,  208  Fed. 
869,  126  C.  C.  A.  27  (AnnoUted) 

9.  In  an  action  in  a  state  court  to  hold 
a  railroad  company  liable  under  the  Fed- 
eral employers'  liability  act  for  injury  to  an 
employee  through  the  negligence  of  a  co- 
employee,  the  law  of  the  state  must  be 
looked  to,  to  determine  whether  or  not  the 
act  complained  of  amounted  to  negligence, 
where  the  Federal  act  fails  to  define  the 
character  or  degree  of  negligence  necessary 
to  a  recovery.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  V.  Eastham,  I.JtJL1916C,  S7,  169 
S.  W.  886,  —  Ky.  — . 

Duty  as  to  place  and  appliances. 

10.  A  steel  chisel  for  cutting  iron  rails, 
pieces  of  which  are  likely  to  fiy  off  and  in- 
jure employees  if  it  is  not  properly  tem- 
pered, and  in  the  manufacture  of  which  it 
is  necessary  carefully  to  test  several  out  of 
every  lot  turned  out,  is  not  a  simple  tool 
in  the  furnishing  of  which  the  master  is 
relieved  from  the  use  of  ordinary  care  to 
furnish  a  reasonably  safe  one.  New  York, 
N.  H.  ft  H.  R.  Co.  V.  Vizvari,  LJiJLl915C 
9,  210  Fed.  118,  126  C.  C.  A.  632. 

11.  A  path  established  through  long- 
continued  use  by  railroad  employees  in  go- 
ing to  and  from  their  work  across  the 
property  of  the  company  is  a  way  within 
the  meaning  of  a  statute  making  the  com- 
pany liable  for  injuries,  to  an  employee 
through  an  insufficiency  due  to  its  negli- 
gence in  its  ways.  Philadelphia,  B.  ft  W. 
R.  Co.  V.  Tucker,  L.RJ^.1915C,  89,  35  App. 
D.  C.  123. 

12.  Employees  engaged  in  switching 
cars  and  engines  in  railroad  yards  may 
reasonably  assume  that  coemployees,  fa- 
miliar with  dangers  incident  thereto,  will, 
when  using  the  yards  for  their  own  con- 
venience, exercise  necessary  and  reasonable 
diligence  to  protect  themselves  from  such 
perils  as  may  reasonably  be  expected  there- 
in. Jones  v.  Virginian  R.  Co.  L.RJL1916C, 
4S8,  83  S.  E.  54,  —  W.  Va.  — . 

13.  A  railroad  company  owes  no  duty 
to  a  foreman  of  a  gang  engaged  in  con- 
struction work  along  the  track  whose  duty 
is  to  know  the  time  for  the  passing  of 
trains,  keep  the  track  clear,  and  protect  the 
men   working  under   him   from   injury,  to 
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keep  trains  under  control,  keep  a  lookout 
for  persons  on  the  track,  or  give  warnings 
of  the  approach  of  trains  which  are  prac- 
tically on  time,  so  that  failure  to  do  so 
may  render  it  liable  under  the  Federal  em- 
ployers' liability  act  for  injuries  inflicted 
upon  him  by  a  train  which  hits  him.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  V.  Eastham, 
L.K.A.1916C,  87,  169  S.  W.  886,  —  Ky.  — . 

(Annotated) 

14.  An  employee's  way  across  railroad 
tracks  is  insufficient  within  the  meaning  of 
a  statute  making  the  company  liable  for 
an  injury  to  an  employee  resulting  from 
inau£Bciency  of  the  way  due  to  its  negli- 
gence, if  no  protection  whatever  is  pro- 
vided against  injuries  from  passing  trains 
which  are  likely  to  result  from  the  sur- 
rounding conditions.  Philadelphia,  B.  &  W. 
R.  Co.  V.  Tucker,  I..RJL1918C,  39,  35  App. 
D.  C.  123. 

Servant's  assumption  of  risks. 

Effect  of  Federal  employers'  liability 
act  on,  see  Commerce,  1. 

Right  of  master  to  benefit  of  evidence 
given  by  plaintiff  tending  to  show 
assumption  of  risk,  see  Pleading,  4. 

Question  for  jury  as  to,  see  Trial,  6. 

15.  The  defense  of  assumption  of  risk 
is  removed  in  an  action  to  hold  a  master 
liable  for  injury  to  an  employee,  by  a  stat- 
ute providing  that  no  contract  of  employ- 
ment shall  constitute  any  bar  or  defense 
to  an  action  brought  to  recover  such  dam- 
ages. Philadelphia,  B.  &  W.  R.  Co.  v. 
Tucker,  L.R.A.1916C,  39,  35  App.  D.  C.  123. 

16.  The  Federal  employers'  liability  act 
does  not  abrogate  the  defense  of  assump- 
tion of  risk  of  neglect  of  common-law  du- 
ties by  the  master.  New  York,  N.  H.  & 
H.  R.  Co.  V.  Vizvari,  L.K.A.1915C,  9,  210 
Fed.  118,  126  C.  C.  A.  632.       (Annotated) 

17.  Federal  statutes  only  were  intended 
by  the  phrase  "any  statute  enacted  for  the 
safety  of  employees"  in  the  employers'  lia- 
bility act  of  April  22,  1908,  §§  3,  4,  abolish- 
ing the  defenses  of  contributory  negligence 
and  assumption  of  risk  in  any  case  where 
the  violation  by  the  carrier  of  any  statute 
enacted  for  the  safety  of  employees  con- 
tributed to  the  injury  or  death  of  an  em- 

Eloyee.     Seaboard  A.  L.  R.  Co.  v.  Horton, 
I.R.A.1915C,  1,  68  L.  ed.  1062,  34  Sup.  Ct. 
Rep.  635,  233  U.  S.  492. 

18.  The  elimination  of  the  defense  of  as- 
sumption of  risk  by  the  employers'  lia- 
bility act  of  April  22,  1908,  §  4,  in  any  case 
where  the  violation  by  the  carrier  of  any 
statute  enacted  for  the  safety  of  the  em- 
ployees contributed  to  the  injury  or  death 
of  the  employee,  plainly  evidences  the  legis- 
lative intent  that  in  all  other  cases  such 
assumption  of  risk  shall  have  its  former 
effect  as  a  complete  bar  to  the  action.  Sea- 
board A.  L.  R.  Co.  V.  Horton,  L.K.A.1916C, 
1,  58  L.  ed.  1062,  34  Sup.  Ct.  Rep.  635,  233 
U.  S.  492.  (Annotated) 
Ck>ntrlbntor]r  ncKllgence  of  servant. 

19.  An  employee  who  is  injured  in  a 
railroad  yard  by  being  struck  by  the  fen- 
der of  a  reversed  engine,  the  presence  of 
which  he  was  at  the  time  and  place  of 
L.R.A.1915C. 


impact  anticipating,  but  who,  when  hit, 
was  observing  the  approach  of  a  train  on 
another  track  which  he  knew  could  not 
harm  him,  cannot,  because  of  his  own  neg- 
ligence, recover  for  the  injuries  inflicted, 
although  no  warning  by  bell  or  whistle  or 
light  was  given  of  the  movements  of  the 
engine.  Jones  v.  Virginian  R.  Co.  L.R.A 
1916C,  428,  83  S.  E.  64,  —  W.  Va.  — . 

20.  A  foreman  of  a  gang  engaged  in 
construction  work  along  a  railroad  track, 
whose  duty  is  to  know  the  time  of  and 
keep  a  lookout  for  trains  in  order  to  keep 
the  tracks  clear  and  protect  his  men  from 
injury,  is  not  entitled  to  rely  on  the  ob- 
servance by  those  in  charge  of  trains,  of 
the  rules  established  for  the  movement  of 
trains  at  meeting  points  and  stations,  so 
that  he  can  hold  the  company  liable  for 
injuries  due  to  such  reliance  when  the 
rules  were  not  observed.  Cincinnati,  N.  O. 
&  T.  P.  R.  Co.  V.  Eastham,  L.SJ^.1916C, 
27,  169  S.  W.  886,  —  Ky.  — . 

21.  An  engineer  of  a  train  is  not  guilty 
of  disobedience  of  orders  to  meet  another 
train  at  a  certain  station,  which  will  pre- 
vent his  holding  the  railroad  company  lia- 
ble for  injuries  resulting  from  a  collision 
with  it,  if  he  acts  upon  information  in  the 
train  register  at  the  station  that  the  train 
has  gone  on,  and  proceeds  on  his  journey, 
whereas  the  train  to  be  met  had  gone  back 
and  was  again  coming  towards  the  station 
where  he  was  directed  to  meet  it.  Bouch- 
ard V.  Central  Vermont  R.  Co.  L.S.A.1915C, 
33,  89  Atl.  475,  87  Vt.  399. 

Fellow  servants  and  their  negligence. 

22.  An  employee  of  a  railroad  company 
who  is  struck  in  the  yards  by  a  reversed 
engine  having  no  light  cannot  recover  of 
the  railroad  company  because  of  the  fail- 
ure to  have  the  light  according  to  its  rules, 
since  the  omission  is  a  negligent  act  of  a 
fellow  servant.  Jones  v.  Virginian  R.  Co. 
L.RJ1..1915C,  428,  83  S.  E.  54,  —  W.  Va.  — . 

23.  The  negligence  of  employees  of  a 
railroad  company  in  pushing  another  em- 
ployee out  of  a  car  door  to  his  injury,  while 
they  were  wrestling  inside  the  car,  is  not 
within  the  operation  of  the  Federal  em- 
ployers' liability  act,  providing  that  an  in- 
terstate carrier  shall  be  liable  to  an  em- 
ployee engaged  in  interstate  commerce  for 
injuries  resulting  in  whole  or  in  part  from 
"negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carrier,"  since  the 
negligence  must,  to  come  within  the  statute, 
occur  in  the  course  of  their  employment. 
Reeve  v.  Northern  P.  R.  Co.  L.R.A.'l815C, 
37,  144  Pac.   63,  —  Wash.  — . 

(Annotated) 

24.  A  boiler  maker  and  his  helper  are 
fellow  servants.  Iaw  v.  Illinois  C.  R.  Co. 
L.R.A.1915C,  17,  208  Fed.  869,  126  C.  C.  A. 
27. 

Master's  liability  for  acts  of  servant. 

When  relation  exists,  see  supra,  3. 

Liability  of  carrier  for  injury  to  busi- 
ness of  shipper  by  failure  of  con- 
tractor to  forward  promptly  logs 
tendered  for  shipment,  see  Car- 
riers,  10. 
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25.  A  cleaner  of  clothing  is  not  rendered 
liable  for  articles  stolen  from  pockets  by 
his  employees,  by  a  statute  making  em- 
ployers liable  for  wrongful  acta  committed 
by  their  agents  in  and  as  a  part  of  the 
transaction  of  their  business;  since  the 
stealing  of  the  articles  is  not  within  the 
scope  of  the  employee's .  duties  even  though 
he  IS  required  to  search  the  clothing.  Cope- 
lin  V.  Berlin  Dye  Works  4.  L.  Co.  L.R.A. 
1916C,  718,  144  Pac.  961,  —  Cal.  — . 

MATERIALITY. 

Of  evidence,  see  Evidence,  21-32. 

MAXIMS. 

1.  Caveat  emptor.  Industrial  Sav.  & 
Ifc  Co.  V.  Plummer  (N.  J.  Err.  &  App.) 
L.H.A.1915C,  618,  92  Atl.  683,  —  N.  J.  — . 

2.  Cessante  ratione  logis,  cessat  ipsa 
lex.  Thurston  v.  Carter,  L.R.A.1918C,  359, 
92  Atl.  295,  112  Me.  361. 

3.  Damnum  absque  injuria.  Fruth  v. 
Board   of  Affairs,   LJijL1916C,  881,  84  S. 

^E.  105,  —  W.  Va.  — . 

4.  In  pari  delicto  potior  cat  conditio 
defendentis.  Fields  v.  Holland,  L.R.A.1916C, 
865,  165  S.  W.  699,  158  Ky.  544. 

5.  Mobilia  sequunter  personam.  Lock- 
wood  ▼.  United  States  Steel  Corp.  L.R.A. 
1916C,  471,  103  N.  E.  697,  209  N.  Y.  375. 

I  6.  No  one  can  be  permitted  to  take  ad- 
vantage of  his  own  wrong  or  acquire  prop- 
erty by  his  own  crime.  Wall  v.  Pfan- 
schmidt,  LJi.A.1915C,  328,  106  N.  E.  785, 
265  111.  180. 

7.  Res  ipsa  loquitur.  Roricro  v.  Penn- 
sylvania R.  Co.  L.RJ1.1915C,  710,  92  Atl. 
604,  86  N.  J.  L.  642;  Law  v.  Illinois  C.  R. 
Co.  L.R.A.1915C,  17,  208  Fed.  869.  126  C.  C. 
A.  27;  Hall  v.  Gage,  L.R.A.1915C,  704,  172 
S.  W.  833,  —  Ark.  — . 

8.  Respondeat  superior.  Copelin  v. 
Berlin  Dye  Works  &  Laundry  Co.  I<.R.A. 
1915C,  718,  144  Pac.  961,  —  Cal.  — . 

9.  Simplex  commendatio  non  obligat. 
Industrial  Sav.  &.  L.  Co.  v.  Plummpr  (X. 
J.  Err.  &  App.)  L.R.A.1915C,  613,  92  Atl. 
683,  —  N.  J.  — . 

10.  The  law  will  not  relieve  a  party 
from  the  consequences  of  his  wrongdoing. 
Western  U.  Teleg.  Co.  v.  Mcl^aurin,  L.rX 
19160,  487,  66  So.  739,  —  Miss.  — . 

BCEMORANDUM. 

Required  by  statute  of  frauds,  see  Con- 
tracts, 2. 
As  evidence,  see  Evidence,  12. 

MIIilTIA. 

Requiring  carrier  to  give  special  rate 
to  militia  men,  see  Carriers,  14; 
Constitutional  Law,  3. 

MINORS. 

See  Infants. 

missiue:. 

Injury  to  pMsenger  by  missile  thrown 
into  car,  see  Carriers,  2. 
L.R.A.1916C. 


MOBS  AND  RIOTS. 

Suspension  of  attorney  for  partici- 
pating in  acts  of  mob,  see  Attor- 
neys. 

Municipal  liability  for  acts  of  mob,  see 
Municipal    Corporations,    6,    7. 

The  fact  that  a  large  number  of  per- 
sons confined  together  in  a  city  jail,  who 
joined  together  to  whip  another  prisoner, 
did  not  voluntarily  come  into  the  jail,  does 
not  prevent  their  action  from  being  that 
of  a  mob;  nor  is  the  primary  purpose  for 
which  they  assembled  material,  if  they  in 
fact  formed  and  executed  the  unlawful  pur- 
pose after  they  were  brought  together. 
Blakeraan  v.  Wichita,  LJtJLiaiSC,  678,  144 
Pac.  816,  93  Kan.  444. 

MODIFICATION. 

Of  instructions,  see  Trial,  7. 

MONOPOLY  AND  COMBINATIONS. 

Grant  of,  by  carrier,  see  Carriers,  10, 
12,    13. 

1.  Neither  specific  performance  of  a 
contract,  its  rescission,  nor  damages  for  its 
breach,  will  be  awarded  where  it  is  illegal 
because  creating  a  monopoly  in  violation  of 
the  Constitution.  Fields  v.  Holland,  L.R.A. 
1916C,  865,  165  S.  W.  699,  158  Ky.  544. 

2.  A  contract  between  competing  com- 
panies each  engaged  in  transferring  persons 
and  freight  in  a  particular  city,  by  which 
one  is  to  surrender  the  transfer  of  passen- 
gers, and  the  other  the  transfer  of  freight, 
is  invalid,  under  a  constitutional  provision 
that  no  common  carrier  shall  acquire  any 
parallel  or  competing  line  or  operate  the 
same.  Fields  v.  Holland,  I.JLA.1916C,  865, 
165  S.  W.  699,  158  Ky.  544.     (Annotated) 

3IORTGAGE. 

Requiring  purchaser  under  foreclosure 
to  notify  person  having  right  to 
redeem  before  taking  his  deed,  see 
Constitutional  Law,  19;  Statutes, 
2,4. 

Rights  of  mortgagee  under  insurance 
policy,   see   insurance,   2. 

Usury  in,  see  Usury. 

Elimination  of  usury  from,  see  Tender. 

The  title  to  real  estate  devised  to 
executors  in  trust  to  convey  to  a  person 
named  upon  attaining  a  certain  age,  with  a 
devise  over  in  case  of  his  death  before  that 
time,  is  not  in  abeyance  during  a  contest 
of  the  will,  because  of  which  the  executors 
could  not  qualify,  so  as  to  prevent  fore- 
closure of  a  mortgage  given  by  the  testator  . 
until  the  termination  of  the  contest,  and  a 
foreclosure  during  the  contest,  after  service 
upon  all  persons  tn  esse  who  were  in  any 
manner  interested  in  the  property  or  the 
title  is  valid.  Shacklev  v.  Honior.  LJCLjk.. 
1915C,  998,  127  N.  W.  145,  87  Neb.  14«. 


MOVING  PICTURES. 

Unauthorized  use  of  likeness  of  ^ 
as  part  of  film,  see  Privacy. 
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MtriiE. 

Kegligence  in  driving  mule  known  to 
be  afraid  of  automubiles,  see  Auto- 
mobilea;   Kegligence,  5. 

MUNICIPAL  CORPORATIONS. 

Change  by  state  of  rates  fixed  by  fran- 
chise granted  by  municipality,  see 
Constitutional  Law,  22,  23;  Tele- 
phones. 

Power  of  public  service  commission  to 
change  rate  fixed  by  municipal  or- 
dinance or  franchise,  see  Public 
Service  Commission,  2,  4. 

As  to  towns,  see  Towns. 

Delegation  of  power. 

1.  A  grant  of  power  by  the  legislature 
to  a  municipal  corporation  "to  erect,  or 
authorize  or  prohibit  the  erection  of,  .  .  . 
waterworks,"  does  not  vest  the  municipal 
corporation  with  power  to  fix  water  rates 
by  franchises  or-  agreement  beyond  the  con- 
trol of  the  legislature.  Ben  wood  v.  Public 
Service  Commission,  LJi.A.1915C,  261,  83 
S.  E.  295,  —  W.  Va.  — . 

2.  The  general  provision  in  a  municipal 
charter  authorizing  the  municipal  corpora- 
tion to  "contract  and  be  contracted  with" 
does  not  delegate  beyond  the  state's  control 
the  power  to  fix  public  service  rates.  Ben- 
wood  V.  Public  Service  Commission,  L.R.A, 
19160,  261,  83  S.  E.  295,  —  W.  Va.  — . 
Ordinances. 

Constitutionality  of  ordinance  changing 
rates  of  public  service  corporation, 
see  Constitutional  Law,  21,  23. 

3.  An  ordinance  which  proliibits  a  pub- 
lic service  corporation  from  rendering  serv- 
ice for  less  than  the  prescribed  uniform  rate 
is  not  unreasonable.  Pinney  A  Boyle  Co.  v. 
Los  Angeles  Gas  &.  Electric  Co.  L.R.A.1815C, 
282,  141  Pac.  620,  —  Cal.  — . 
Contracts. 

Impairment  of  obligation  of,  see  Con- 
stitutional Law,  20,  22,  23. 

4.  Impliedly  from  general  powers  a  mu- 
nicipal corporation  may  have  the  power  to 
contract  in  the  matter  of  public  service 
rates,  as  long  as  the  legislature  does  not 
exercise  its  reserved  power  in  that  par- 
ticular, but  any  contract  so  made  is  only 
permissive,  and  is  subject  to  future  legisla- 
tive action.  Benwood  v.  Public  Service 
Commission,  L.K.A.1919C,  261,  83  S.  E.  295, 
—  W.  Va.— . 

'Water  supply. 

5.  The  grant  by  a  municipal  corpora- 
tion to  a  water  company  of  a  franchise  to 
construct  and  operate  a  system  of  water- 
works to  supply  the  town  and  its  inhabi- 
tants with  water,  to  use  the  streets  and 
alleys  for  this  purpose,  and  to  have  the 
exclusive  right  to  furnish  the  town,  at 
fixed  rates,  all  the  water  it  shall  use  for 
public  purposes  during  the  life  of  the  con- 
tract, does  not  prevent  the  construction 
and  operation  of  a  waterworks  system  by 
the  municipality  to  supply  its  inhabitants 
with  water.  Glenwood  Springs  v.  Glen- 
wood  Light  &  W.  Co.  L.R.A.1915C,  438,  202 
Fed.  678,  121  C.  C.  A.  88.  (Annotated) 
L.R.A.1915C. 


lilabllity  for  damages. 

Permitting  creation  of  nuisance  as  a 
taking  of  property  for  public  use, 
see  Eminent  Domain,  3. 

Evidence  in  action  for  damages  for 
nuisance,  see  Evidence,  30. 

Judicial  notice  in  action  for  injury  to 
employee,  see  Evidence,  1. 

Liability  for  injury  resulting  from 
erection  of  embankment  by  munic- 
ipality, see  Waters. 

6.  A  large  number  of  persons  confined 
together  in  a  city  jail,  who  join  together 
to  whip  another  prisoner,  and  who  severely 
whip  and  injure  him,  are  a  "mob"  or  "riot- 
ous assemblage,"  within  the  meaning  of  a 
statute  making  cities  liable  for  damages 
resulting  from  mob  violence.  Blakeman  v. 
Wichita,  L.RJI.  19150,  678,  144  Pac.  816,  93 
Kan.  444. 

7.  A  city  is  not  relieved  from  liability 
for  mob  violence  because  its  ofiUcers  were  cog- 
nizant of  the  purpose  of  the  mob  before  the 
illegal  action  was  taken,  nor  even  where 
they  co-operated  with  the  mob.  Blakeman 
V.  Wichita,  L.R.A.19160,  578,  144  Pac.  816. 
93  Kan.  444. 

8.  A  municipal  corporation  which,  act- 
ing under  its  charter  authority  to  dispose 
of  rubbish  accumulated  within  Its  limits, 
uses  it  to  fill  an  excavation  in  a  higliway, 
and  thereby  creates  a  nuisance,  is  liable  for 
injury  thereby  caused  to  neighboring  prop- 
erty, but  not  for  sickness  among  the  occu- 
pants thereof.  Hines  v.  Rocky  Mount. 
t.R.A.1916C,  761,  78  S.  E.  510,  162  N.  C. 
409. 

9.  The  act  of  hauling  the  sweepings 
from  the  streets  of  a  city  by  the  use  of  a 
cart  operated  under  the  direction  of  the 
department  of  streets  and  lanes  is  the  exer- 
cise of  a  governmental  function,  and  there- 
fore an  employee  who  has  been  injured 
through  a  defect  in  the  cart  cannot  recover 
of  the  municipality.  Savannah  v.  Jordan, 
L.R.A.19150,  741,  83  S.  E.  109,  142  Ga.  409. 

( Annotated ) 

10.  A  municipal  corporation  is  not  liable 
for  injury  to  a  child  on  a  playground  main- 
tained by  it  because  of  the  negligence  of  an 
attendant  in  permitting  him  to  use  appa- 
ratus designed  for  the  use  of  older  children, 
and  which  was  dangerous  for  him  to  use. 
Bernstein  t.  Milwaukee,  L.S.A.1915C,  436, 
149  N.  W.  382,  158  Wis.  576.       (Annotated) 

11.  A  municipal  corporation  is  not  liable 
for  the  negligence  of  its  agent  in  disposing 
of  garbage,  since  it  is  a  discharge  of  a  gov- 
ernmental function.  Louisville  v.  Hehe- 
mann,  L.RA.19160,  747,  171  S.  W.  165,  161 
Ky.  523. 

MCTUAIi  COMBAT. 

See  Assault  and  Battery. 

NAME. 

Unauthorized   use   of,    for    advertising 
purposes,  see  Privacy. 

NECESSARIES. 

Husband's   liability   for,   see  Husband 
and  Wife,  1,  2. 
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NEGIilGENCE. 

Injury  to  patron  at  place  of  amuse- 
ment, see  Amusements. 

Of  bailee,  see  Bailment. 

As  to  electricity,  see  Electricity. 

Estoppel  by,  see  Estoppel,  3. 

As  to  wall  left  standing  after  fire,  see 
Evidence,  7. 

SuflBciency  of  proof  of,  see  Evidence, 
33,  34. 

Of  master  or  servant,  see  Master  and 
Servant. 

Of  municipal  corporation,  see  Mtmicipal 
Corporations,  6-11. 

Of  physician,  see  Physicians  and  Sur- 
geons. 

Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 

Of  railroads,  see  Railroads. 

In  operation  of  street  railway,  see 
Street  Railways. 

lilabillty  of  seller  or  manufacturer. 

Eight  of  retailer  held  liable  for  injury 
to  recover  over  from  manufacturer, 
see  Contribution  and  Indemnity. 

Conclusiveness  on  manufacturer  of 
judgment  against  retailer  for  in- 
juries due  to  article  sold,  see  Judg- 
ment, 7. 

Implied  warranty  as  to  quality  of  food 
sold,  see  Sale. 

1.  The  mere  sale  of  a  gun  to  a  fifteen- 
year-old  boy  in  violation  of  ordinance  does 
not  render  one  liable  for  an  injury  done 
by  his  loading  and  firing  the  gun,  if  there 
was  no  reason  to  anticipate  probable  in- 
jury because  of  the  carelessness  of  the  boy 
or  his  lack  of  skill  in  the  use  of  firearms. 
Hartnett  v.  Boston  Store,  LJt.A.1915C,  460, 
106  N.  E.  837,  265  111.  331.  (Annotated) 

2.  A  manufacturer  who  prepares  food 
for  human  consumption  and  places  it  in 
the  hands  of  a  dealer  for  sale  is  responsible 
in  damages  to  the  widow  of  a  consumer  who 
procures  such  food  from  the  dealer,  and 
loses  his  life  by  partaking  thereof.  Parks 
v.  C.  C.  Yost  Pie  Co.  L.RA..1815C,  179,  144 
Pac.  202,  03  Kan.  334. 

Dangerous  premises. 

Presumption  and  burden  of  proof  as  to 

negligence,  see  Evidence,  7,  8. 
Liability  of  landlord,  see  Landlord  and 

Tenant,  6. 
Negligence   as    to   wall    as    proximate 

cause    of    injury,    see    Proximate 

Cause,  3. 

3.  A  railroad  company  is  bound  to  use 
reasonable  care  to  protect  the  public  against 
defective  construction  or  disrepair  of  a  wall 
adjoining  a  public  highway,  that  is,  the  care 
required  of  an  ordinarily  prudent  man  un- 
der similar  circumstances,  but  it  is  not 
required  to  use  "that  degree  and  amount  of 
care  which  is  within  the  range  of  human 
precaution  and  foresight  to  keep  the  wall 
in  such  condition  as  not  to  cause  injury 
to  a  person  upon  the  public  highway." 
Soriero  v.  Pennsylvania  R.  Co.  L.R.A.1916C, 
710,  92  Atl.  604,  86  N.  J.  L.  642. 
L.R.A.1915C. 


Contributory;  imputed. 

Contributory  negligence  by  person  in- 
jured by  automobile,  see  Automo- 
biles. 

Contributory  negligence  of  passenger, 
see  Carriers,  4,  8,  9. 

Relevancy  of  evidence  as  to,  see  Evi- 
dence, 27. 

Contributory  negligence  of  employees, 
see  Master  and  Servant,  19-21. 

Allegation  of  freedom  from,  see  Plead- 
ing, 3. 

On  street  car  track,  see  Street  Rail- 
ways, 2. 

Question  for  jury  as  to,  see  Trial,  3,  4. 

4.  The  negligence  of  the  driver  of  a 
police  patrol  wagon  is  imputable  to  an  of- 
ficer riding  therein  and  having  entire  con- 
trol both  of  the  wagon  and  the  driver, 
especially  where  he  knows  that  the  driver 
is  inexperienced.  Boflll  v.  New  Orleans  R. 
&  L.  Co.  L.R.A.191SC,  419,  66  So.  339,  135 
La.  996. 

5.  Negligence,  if  any,  in  driving  upon 
the  highway  with  a  mule  known  to  be 
afraid  of  automobiles,  will  not  preclude  one 
from  holding  the  driver  of  an  automobile 
liable  for  injury  due  to  the  fright  of  the 
mule,  if  he  might,  after  discovering  the 
danger  of  the  driver,  have  prevented  the  in- 
jury by  the  exercise  of  ordinary  care  But- 
ler v.  Cabe,  L.R.A.1816C,  702,  171  S.  W. 
1190,  —  Ark.  — . 

NEGOTIABIiE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWIiY  DISCOVEaiED  EVIDENCE. 

New  trial  for,  see  New  Trial,  2. 

NEWSPAPERS. 

Admissibility  in  evidence,  see  Evidence, 
10. 

NEW  TRIAL. 

On  appeal,  see  Appeal  and  Error,  21. 

Libel  by  statement  in  affidavit  support- 
ing motion  for  new  trial,  see  Libel 
and  Slander,  2. 

1.  The  consumption  by  ten  of  the 
twelve  jurors  sitting  in  a  criminal  case 
which  results  in  conviction,  of  6}  quarts  of 
whisky  during  the  little  more  than  three 
and  one  half  days  that  the  trial  lasted,  is 
ground  for  new  trial,  although  there  is 
testimony  that  none  of  them  were  intoxicat- 
ed and  ttiat  the  liquor  did  not  influence  the 
verdict.  Myers  v.  State,  L.RA..191SC,  SOS, 
163  S.  W.  1177,  111  Ark.  399.  (Annotated) 

2.  An  affidavit  by  prosecutrix  in  a  rape 
case,  whose  testimony  was  necessary  to  sup- 
port a  conviction,  that  accused  was  not 
guilty,  but  that  she  testified  against  him 
because  neighbors  who  did  not  like  him  had 
coaxed  and  threatened  her,  secured  after 
the  termination  of  the  trial  which  resulted 
in  the  conviction,  is  sufficient  to  support  a 
motion  for  new  trial.  Mvers  v.  State, 
L.R.A.1916C,  302,  163  S.  W.  'll77,  111  Ark. 
399. 

3.  As  a  general  rule  a  new  trial  whe* 
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granted  is  awarded  for  the  entire  case;  but 
wtien  manifest  justice  demands,  and  it  is 
clear  that  the  course  can  be  pursued  with- 
out confusion,  inconvenience,  or  prejudice 
to  the  rights  of  any  party,  a  new  trial  may 
be  limited  to  a  particular,  separable  ques- 
tion. Moss  V.  Campbells  Creek  R.  Co.  L.RJL 
1916C,  1183,  83  S.  E.  721,  —  W.  Va.  — . 

NONRESIDENTS. 

Running  of  limitations  in  favor  of,  see 

Limitation  of  Actions. 
Tax  on  property  of,  see  Taxes,  5,  18. 

NOTICE. 

To  person  having  right  to  redeem  from 
foreclosure  of  mortgage,  see  Consti- 
tutional Law,  19. 

Of  tax  sale,  see  Evidence,  10;  Judg- 
ment, 3. 

For  cancelation  of  insurance  policy,  see 
Insurance,  2. 

By  purchaser  at  foreclosure  sale  to  per- 
sons entitled  to  redeem,  see  Stat- 
utes, 2,  4. 

NUISANCES. 

Measure  of  damages  for,  see  Damages, 
7. 

Depreciation  of  property  because  of,  as 
a  taking  for  public  use,  see  Emi- 
nent Domain,  3. 

Liability  of  municipality  for,  see  Emi- 
nent Domain,  3;  Municipal  Cor- 
porations, 8. 

Evidence  on  question  of  damages  re- 
sulting from,  see  Evidence,  26. 

Evidence  in  rebuttal  in  action  for,  see 
Evidence,  30. 

OFFICERS. 

Of  corporation,  see  Corporation,  1. 
Partial  invalidity  of  statute  as  to,  see 
Statutes,  1. 

Olli. 

Injury  to  purchaser  by  explosion  of, 
see  Contribution  and  Indemnity; 
Judgment,  7. 

OMITTED  PROPERTY. 

Taxation  of,  see  Tajces,  0-11. 

OPINION. 

As  evidence,  see  Evidence,  16-17. 

OPTION. 

In  lease,  see  Appeal  and  Error,  8; 
Contracts,  1;  Specific  Perform- 
ance, 1. 

ORDINANCES. 

See  Municipal  Corporations,  3. 

ORIGINAL  JURISDICTION. 

Of  appellate  court,  see  Courts,  1. 


OVERFLOW. 

Liability  for,  see  Waters. 
L.R.A.1915C. 
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PARDON. 

See  Criminal  Law,  6. 

PARENT  AND  CHILD. 

Action  aeainst  parents  for  alienation 
of  affections  of  wife,  see  Evidence, 
11;   Witnesses,  1. 

Matters  as  to  infants  generally,  see  In- 
fants. 

PAROL  EVIDENCE. 

As  to  writing,  see  Evidence,  13,  14. 

PARTIES. 

Action  by  wife,  see  Husband  and  Wife, 
6. 

A  citizen  and  taxpayer  of  a  school 
district  may,  as  representative  of  the  class 
of  taxpayers  to  which  he  belongs,  maintain 
an  action  to  enjoin  the  use  of  the  school 
building  for  the  conducting  of  a  private 
business.     Tyre  v.  Krug,  L.K.A.1915C,  624, 

149  N.  W.  718,  159  Wis.  39. 

PARTNERSHIP. 

Effect  of  dissolution  of  firm  of  real  es- 
tate brokers  to  terminate  au- 
thority, see  Brokers. 

PASSENGER  CARRIERS. 

See  Carriers. 

PAYMENT. 

Evidence  on  question  of,  generally,  see 
Evidence,  12,  32. 

PERFORMANCE. 

Of  contract,  see  Contracts,  6,  7. 

PERSONAL  PROPERTY. 

Damages  for  injuries  to,  see  Damages, 

5,  6. 
Sale  of,  see  Sale. 

PETITION. 

Of  plaintiff,  see  Pleading,  2,  3. 

PHOTOGRAPHS. 

Use  of,  as  part  of  moving  picture  film, 
see  Privacy. 

PHYSICIANS  AND  SURGEONS. 

Master's  liability  for  failure  to  employ, 
see  Master  and  Servant,  6,  7. 

Authority  to  employ,  see  Master  and 
Servant,  1,  2. 

Privileged  communications  to,  see  Evi- 
dence, 19. 

Sufficiency  of  proof  of  malpractice,  see 
Evidence,  33. 

A  surgeon  is  not  liable  for  the  loss 
of  a  patient's  foot  where,  at  the  time  he 
was  called  to  the  case,  amputation  was  in- 
dicated, because  he  tried  a  remedy  known 
and  approved  by  the  profession,  though  not 
generally,  which  had  in  some  instances 
achieved  remarkable  results  in  similar  casps, 
but  failed  in  the  case  to  which  he  was 
called,  so  that  amputation  was  finally  re- 
sorted to.    Miller  v.  Toles,  L.R.A.1915C,  596, 

150  N.  W.  118,  —  Mich.  — .     (Annotated) 
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PIPE  lilNK. 

Easement  for,  see  Easements,  1-4. 

PLAY  GROUND. 

Liability  of  city  for  injury  to  dbili  on, 
see  Municipal  Corporations,  10. 

PlilSA. 

See  Pleading,  <L 

PLEADING. 
Strikingr  out. 

1.  An  allegation  in  an  action  for  in- 
juring an  automobile  and  depriving  the 
owner  of  its  use,  that  defendant  sold  and 
delivered  the  car  to  plaintiff  at  a  certain 
time  for  a  certain  price,  cannot  be  ex- 
punged for  immateriality  and  irrelevancy. 
Cook  V.  Packard  Motor  Car  Co.  L.R.A.1910C, 
819,  92  Atl.  413,  88  Conn.  690. 
Declaration  or  complaint. 

Errors  waived  or  cured  below,  see  Ap- 
peal and  Error,  8. 

2.  Setting  out  defendant's  contract  to 
convey  real  estate,  in  a  suit  to  secure  its 
specific  performance,  obviates  the  necessity 
of  alleging  that  defendant  owned  the  prop- 
erty. Tebeau  v.  Ridge,  L.R.A.1910C,  367, 
170  S.  W.  871,  —  Mo.  — . 

3.  Contributory  negligence  is  sufficient- 
ly negatived  in  a  complaint  to  recover  dam- 
ages for  personal  injuries,  by  an  allegation 
that  they  were  solely  on  account  of  the 
negligence  of  the  defenc^int  in  the  premises. 
Bouchard  v.  Central  Vermont  R.  Co.  L.R.A. 
1916C,  38,  89  Atl.  475,  87  Vt.  399. 

Pleas  and  answers. 

4.  Defendant  in  an  action  by  a  servant 
to  recover  damages  for  personal  injuries 
may  have  the  benefit  of  evidence  tending 
to  show  assumption  of  risk  which  is  given 
by  plaintiff,  although  such  defense  was  not 
pleaded.  New  York,  N.  H.  &  H.  R.  Co.  v, 
Vizvari,  L.R.A.1915C,  9,  210  Fed.  118,  126 
C.  C.  A.  632. 

Demurrer. 

Judgment  on  appeal  in  case  of  techni- 
cal error  in  overruling  of  demurrer, 
see  Appeal   and  Error,  21. 

5.  Argumentativeness  cannot  be  taken 
advantage  of  by  general  demurrer.  Bouch- 
ard V.  Central  Vermont  R.  Co.  L.R.A.1915C, 
33,  89  Atl.  475,  87  Vt.  399. 

6.  A  special  demurrer  for  argumenta- 
tiveness is  not  sufficient  which  fails  to  point 
out  wherein  the  argumentativeness  resides. 
Bouchard  v.  Central  Vermont  R.  Co.  L.R.A. 
1916C,  33,  89  Atl.  475,  87  Vt.  399. 

POIilCE. 

Liability  for  acts  of  special  police  offi- 
cer, see  Master  and  Servant,  3. 

Injury  to  officer  in  charge  of  police  pa- 
trol wagon  by  street  car,  see  Street 
Railways,  2. 

POLICE  PATROL. 

Imputing  negligence  of  driver  of,  to 
officer  riding  therein,  see  Negli- 
gence, 4. 
Injury  to  officer  in  charge  of  police 
patrol  wagon  by  street  car,  see 
Street  Railways,  2. 
L.R.A.1915C. 


POLICE  POWER. 

See  Constitutional  Law,  15-18. 

PREJUDICIAL  ERROR. 

See  Appeal  and  Error,  14-19. 

PREM.\TURITY. 

Of  foreclosure  suit,  see  Mortgage. 

PRESUMPTIONS. 

In  general,  see  Evidence,  2-9. 

PRINCIPAL  AND  AGENT. 

Effect  of  dissolution  of  firm  of  real  es- 
tate brokers  to  terminate  author- 
ity, see  Brokers. 

Termination  of  contract  by  death,  see 
Contracts,  9;  Executors  and  Ad- 
ministrators, 2. 

Proof  of  agent's  declarations,  see  Evi- 
dence, 20. 

Agent  employed  to  manage  property  as 
tenant  of  employer,  see  Landlord 
and  Tenant,  1. 

One  who  has  entered  into  a  contract 
with  an  agent  cannot,  if  there  was  no  fraud, 
such  as  denial  of  the  principal's  existence, 
defeat  liability  for  breach  to  an  undisclosed 
principal  by  establishing  that  he  would  not 
have  entered  into  the  c«,ntract  with  the 
principal  had  he  been  disclosed,  even  though 
the  principal  suspected  that  he  could  not 
secure  the  contract  himself.  Kelly  Asphalt 
Block  Co.  V.  Barber  Asphalt  Pav.  Co.  L.R.A. 
1916C,  «56,  105  N.  E.  88,  211  N.  Y.  68. 

PRINCIPAL  AND  SURETY. 

1.  An  indemnity  bond  executed  by  a 
surety  company  against  pecuniary  loss  re- 
sulting from  the  failure  of  a  contractor  to 
comply  with  the  terms  of  a  building  con- 
tract, containing  a  condition  that  no  lia- 
bility shall  attach  to  the  surety  unless  the 
owner  shall  give  notice  to  and  cibtain  con- 
sent of  the  surety  before  making  the  final 
payment  provided  for  in  the  contract,  ia, 
by  the  fauure  of  the  owner  to  retain  the 
required  percentage,  discharged  to  the  ex- 
tent of  the  premature  payments.  Young 
Men's  Christian  Asso.  v.  United  States  Fi- 
delity &  G.  Co.  L.R.A.1916C,  170,  133  Pac. 
894,  90  Kan.  332. 

2.  Merely  accepting  the  discount  for 
renewal  of  notes  on  the  understanding  that 
completed  notes,  signed  by  the  compensated 
surety,  who  is  ill  when  the  renewal  period 
arrives,  will  be  delivered  as  soon  as  he  is 
able  to  attend  to  the  matter,  and  carrying 
the  old  notes  on  an  "incomplete  file,"  is  not 
such  a  binding  agreement  to  extend  time 
of  payment  as  will,  under  the  statute,  re- 
lease a  nonassenting  surety,  altliough  a  dis- 
count tag  attached  to  the  notes  indicates 
that  they  will  mature  at  the  dates  to  which 
the  interest  is  paid,  and  entries  are  made  in 
the  bank's  books  indicating  that  the  old 
notes  are  paid.  Hamilton  Kat.  Bank  v. 
Cook,  L.R.A.1916C,  831,  171  S.  W.  86,  130 
Tenn.  466.  (AnnoUted) 
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PRISONERS. 

Riot  by,  see  Mobs  and  Riots;  Munici- 
pal Corporations,  0. 

PRIVACY. 

Liability  of  telegraph  company  for  dis- 
closing contents  of  message,  see 
Telegraphs. 

The  use  of  the  name  and  purported 
likeness  of  a  person  by  photographing  an- 
other made  up  to  represent  him,  as  part  of 
a  moving  picture  film  for  exhibition  pur- 
poses, the  name  being  used  prominently  in 
the  advertising  to  increase  the  demand  for 
the  picture  secured,  is,  where  his  personal 
movements  are  featured  without  relation 
to  the  other  scenes  for  the  amusement  of 
the  audience,  and  without  design  to  instruct 
or  educate  them,  a  violation  of  a  statute 
giving  a  right  of  action  to  anyone  whose 
name  or  picture  is  used  for  advertising  pur- 
poses or  for  the  purpose  of  trade  without 
his  consent.  Binns  v.  Vitagraph  Co.  L.R.A. 
1916C,  839,  103  N.  E.  1108,  210  N.  Y.  51. 

(Annotated) 

PRTVIliEGED  COMMtTNICATIONS. 

Evidence  of,  see  Evidence,  19. 

In  libel  case,  see  Libel  and  Slander. 

PROHIBITION. 

Of  sale  of  intoxicating  liquors,  see  In- 
toxicating Liquors,  1,  2. 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 

PROOFS  OP  liOSS. 

See  Evidence,  22. 

PROPERTY. 

Compensation  for  taking  or  damaging 
of,  see  Eminent  Domain. 

PROXIMATE  CAUSE. 

Liability  of  telegraph  company  disclos- 
ing contents  of  message  where  no 
damages  would  have  resulted  but 
for  plaintiff's  own  wrongful  acts, 
see  Telegraphs. 

1.  The  expulsion  of  a  sick  and  helpless 
passenger  in  the  night  from  an  electric  ear 
on  a  rural  highway,  contrary  to  the  rules 
of  the  carrier,  may  be  found  to  be  the  proxi- 
mate cause  of  his  being  run  over  and  killed 
by  another  car  near  the  place  of  his  ex- 
pulsion, which  passed  a  short  time  after  his 
expulsion.  Buckley  v.  Hudson  Valley  R. 
Co.  LJiJL.191SC.  134,  106  N.  E.  121,  212 
N.  Y.  440. 

2.  Failure  to  establish  proper  rules  and 
give  proper  orders  is  the  proximate  cause 
of  injury  to  a  railroad  engineer  by  collision 
with  a  train  which  he  was  ordered  to  meet 
at  a  certain  station  the  train  register  at 
which  showed  that  it  had  gone  on,  upon 
which  information  he  acted  and  proceeded 
on  his  journey,  whereas  it  had  gone  back 
and  was  again  coming  over  the  road  towards 
him.  Bouchard  v.  Central  Vermont  R.  Co. 
I..R.A.1915C,  33,  89  Atl.  475,  87  Vt.  399. 
L.R.A.]91.'>C. 


I  3.  The   fact   that   an    infant   eight   or 

nine  years  of  age,  who  was  injured  by  the 
falling  of  a  stone  from  a  railroad  wall, 
while  playing  upon  a  pile  of  ties  resting 
asainst  the  wall,  upon  a  public  street,  was 
playing  upon  the  ties,  did  not  charge  it 
with  contributory  negligence,  since  the  ties 
were  upon  a  public  street  and  the  fall  of  the 
stone,  and  not  the  act  of  playing  upon  the 
ties,  was  the  proximate  cause  of  the  injury, 
and  under  the  testimony  in  nowise  con- 
nected therewith  as  a  causal  factor  in  the 
accident.  Soriero  v.  Pennsylvania  R.  Co. 
L.H.A.1915C,  710,  92  Atl.  604,  8«  N.  J.  L. 
642. 


PCBIilC  POIilCY. 

Right  to  recover  in  tort  action  where 
plaintiff's  wrongful  acts  must  be 
shown  to  make  out  case,  see  Tele- 
graphs. 

PUBIilC  PROPERTY. 

Exemption  of,  from  taxation,  see  Taxes, 
3. 


PUBLIC  SCHOOLS. 

See  Schools. 


PUBMO  SERVICE  COMMISSION. 

Validity  of  change  of  rates  by,  see 
Constitutional  Law,  20. 

Injunction  against  putting  into  force 
rates  established  by,  see  Courts,  1. 

1.  The  Public  Service  Commission  has 
power  to  change  any  intrastate  rate  for 
service  rendered  the  public,  when  to  do  so 
will  conflict  with  no  paramount  law  or  con- 
stitutional inhibition.  Benwood  v.  Public 
Service  Commission,  L.S.A.1915C,  S61,  83 
S.  E.  295,  —  W.  Va.  — . 

2.  The  Public  Service  Commission  may 
change  a  public  service  rate  which  was  fixed 
for  a  municipality  by  franchise  or  ordi- 
nance prior  to  the  enactment  of  the  law 
creating  the  Commission,  where  authority 
to  fix  such  rate  was  not  expressly  delegated 
to  the  municipal  corporation  by  the  legis- 
lature. Benwood  v.  Public  Service  Com- 
mission, L.R.A.1915C,  S61,  83  S.  E.  295,  — 
W.  Va.  — .  (Annotated) 

3.  The  legislature  may  confer  upon  a 
Commission  authority  to  regulate  the  rates 
of  telephone  companies.  State  ex  rel.  Web- 
ster V.  Superior  Ct.  LJt.A.1915C,  S87,  120 
Pac.  861,  67  Wash.  37. 

4.  Under  constitutional  provisions  mak- 
ing municipal  corporations  subject  to  gen- 
eral laws,  the  legislature  may  confer  upon 
a  Commission  created  under  constitutional 
authority  the  power  to  revise  rates  estab- 
lished by  a  franchise  conferred  upon  a  tele- 
phone company  by  a  municipal  corporation 
which  had  not  been  given  express  power  to 
fix  rates,  where  under  the  Constitution  all 
laws  relating  to  corporations  may  be  al- 
tered or  modified.  State  ex  rel.  Webster  v. 
Superior  Ct.  L.R.A.1916C,  887,  120  Pac.  861, 
67  Wash.  37. 
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PUBIilC  SERVICE  CORPORATIONS. 

Constitutionality'  of  statute  regulating 
rates  of,  Bee  Constitutional  Law,  3, 
4,  20-23. 

Delegation  to  municipality  of  power  to 
fix  rates,  see  Municipal  Corpora- 
tions, 1,  2. 

Reasonableness  of  ordinance  fixing 
rates,  see  Municipal  Corporations, 
3. 

Implied  power  of  municipality  to  con- 
tract as  to  rates  of,  see  Municipal 
Corporations,  4. 

Power  of  Public  Service  Commission  as 
to  rates  of,  see  Public  Service  Com- 
mission. 

Rates  of  generally,  see  Rates. 

See  also  Carriers;  Railroads;  Street 
Railways;  Telegraphs;  Telephones; 
Waters. 

The  duty  which  a  producer  has 
undertaken  to  perform  for  the  public,  and 
not  the  use  which  a  consumer  makes  of  a 
commodity  furnished  by  an  alleged  public 
service  corporation,  is  the  test  of  public 
service,  so  as  to  bring  the  charges  within 

£ublic  regulation.     Pinney  &  Boyle  Co.  v. 
OS    Angeles    Gas    &    Electric    Co.    L.RJL 
1915C,  282,  141  Pac.  620,  —  Cal.  — . 

PtJBIilC  UTILITIES. 

See  Public  Service  Corporations. 

PUBLIC  WORK. 

Validity  of  contract  to  pay  commis- 
sion for  obtaining  contract  from 
municipality  for,  see  Contracts,  4. 

PUNITIVE  DAMAGES. 

See  Damages,  1. 

QUALITY. 

Implied  warranty  as  to,  see  Sale. 

RAILROADS. 

Error   in   excluding  evidence   to   show 

contributory  negligence,  see  Appeal 

and  Error,  16. 
Liability  for  injury  to  employee,   see 

Master  and  Servant. 
Negligence  as  to  wall  adjoining  public 

highway,  see  Negligence,  3. 
Question   for  jury  as  to  contributory 

negligence,  see  Trial,  4. 

A  railroad  company  may  be  liable 
for  negligence  in  failing  to  exercise  ordinary 
care  to  stop  a  train  after  discovering  a 
trespasser  pushing  a  push  car  along  a  track 
in  front  of  the  train,  so  that  it  collides 
with  and  injures  him.  Great  Northern  R. 
Co.  V.  Harman,  L.R.A.1910C,  843,  217  Fed. 
959,  —  C.  C.  A.  — . 

RAPE. 

New  trial,  see  New  Trial,  2. 

RATES. 

Of  carrier,  see  Carriers,  14;  Constitu- 
tional Law,  3. 

Constitutionalit}'  of  statute  regulating, 
see  Constitutional  Law,  3-5,  20-23. 
L.R.A.1915C. 


Fire  insurance  rates,  see  Constitutional 

Law,  5;  Insurance,  1. 
Of   telephone    company,    see   Constitu- 
tional   Law,    22,    23;    Courts,    1; 

Public   Service  Commission,  3,  4; 

Telephones. 
Delegation  to  municipality  of  power  to 

fix,  see  Municipal  Corporations,  1, 

2. 
Reasonableness  of  ordinance  as  to,  see 

Municipal  Corporations,  3. 
Municipal  contract  as  to,  see  Municipal 

Corporations,  4. 
Power  of  Public  Service  Commission  as 

to,  see  Public  Service  Commission. 

1.  A  business  may  be  so  far  affected 
with  a  public  interest  as  to  permit  legis- 
lative regulation  of  its  rates  and  charges, 
although  no  public  trust  is  imposed  upon 
the  property,  and  althou^  the  public  may 
not  have  a  legal  right  to  demand  and  re- 
ceive service.  German  Alliance  Ins.  Co.  v. 
Lewis,  L.RJ1.1915C,  1189,  58  L  ed.  1011,  34 
Sup.  Ct.  Rep.  612,  233  U.  S.  389. 

2.  Unless  there  hag  been  a  delegation 
of  the  rate-making  power  by  the  legislature 
by  clear  Mal4>inmi8takable  terms,  the  power 
remains  in  the  legislature  to  exercise  when 
it  sees  fit.  Benwood  v.  Public  Service  Com- 
mission, LJiJ^.1915C,  261,  83  S.  E.  295,  — 
W.  Va.  — . 

RATIFICATION. 

By  executors  of  contract  with  agent  by 
testator,  see  Executors  and  Admin- 
istrators, 2. 

REAL  ESTATE  BROKER. 

See  Brokers. 

REAL  PROPERTY. 

Oral  contract  as  to,  see  Contracts.  2. 
Evidence  of  damages  to,  see  Evidence, 

26. 
Matters  as  to  landlord  and  tenant,  see 

Landlord  and  Tenant. 
Mortgage  on,  see  Mortgage. 
Specific  performance  of  contract  as  to, 

see  Specific  Performance. 

REBUTTAL. 

Evidence  in,  see  Evidence,  30,  31. 

RECORD. 

On  appeal,  see  Appeal  and  Error,  3. 
Records  as  evidence  generally,  see  Evi- 
dence, 11. 

Re-entry. 

Of  leased  premises,  see  Landlord  and 
Tenant,  9,  10. 

RELEASE. 

Of  one  joint  debtor,  see  Joint  Creditors 

and  Debtors,  2,  3. 
Of  surety,  see  Principal  and  Surety. 

RELEVANCY. 

Of  evidence,  see  Evidence,  21-32. 

REMAINDERMEN. 

See  Life  Tenants. 
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REMOVAL  OF  CAtTSBS. 

Transfer  of  cause  between  different 
state  or  territorial  courts,  gee 
Courts,  2. 


.ia 
and  Tenant,  7,  8. 


Liability   for,   generally,   see  Landlord 
■  T«  -    - 


REPETITION. 

Of  slander,  see  Evidence,  23. 

REPRESENTATIONS. 

By  insured,  see  Insurance,  3-7. 

REPUTATION.. 

Evidence  of,  see  Evidence,  22. 

RETROSPECTIVE  LAWS. 

As  to  when  laws  are  retrospective,  see 
Statutes,  4. 

RETURN. 

Of  process  on  appeal,  see  Appeal  and 
Error,  2. 

REVERSIBUS  ERROR. 

See  Appeal  and  Error,  14-19. 

REVERSION. 

Transfer  of,  by  landlord,  see  lAndlord 
and  Tenant,  6,  &-10. 

RIOTS. 

See  Mobs  and  Riots. 

ROBBERY. 

Statute  giving  court  discretion  ae  to 
extent  of  punishment,  see  Constitu- 
tional Law,  14;  Criminal  Law,  2. 

Cruel  and  unusual  punishment  for,  see 
Criminal  Law,  2. 

Habeas  corpus  to  secure  release  of  one 
convicted  of,  see  Habeas  Corpus. 

Indictment  for,  see  Indictment,  Infor- 
mation or  Complaint. 

Merely  inserting  one's  hand  into  an- 
other's pocket  and  abstracting  therefrom 
loose  change  with  intent  to  steal  it  does 
not  come  within  a  statute  making  everyone 
guilty  of  robbery  who  feloniously  takes  the 
property  of  another  from  his  person  and 
against  his  will  by  violence  to  his  person. 
State  V.  Parker,  L.RJL191SC,  ISl,  170  S. 
W.  1121,  —  Mo.  — . 

SAIiE. 

Seller's  liability  for  injury  by  article 

sold,  see  Negligence,  1,  2. 
For  taxes,  see  Taxes,  IS,  16. 

A  dealer  who  sells  food  for  immediate 
human  consumption  does  so  under  an  im- 
plied representation  and  guaranty  that  it 
18  wholesome  for  the  purpose  for  which  it 
is  sold.  Parks  v.  C.  C.  Yost  Pie  Co.  L.R.A. 
1916C,  179,  144  Pac.  202,  —  Kan.  — . 

SANITY. 

See  Incompetent  Persona. 
L.R.A.1915C. 


SCHOOLS. 

Joining  suit  to  restrain  use  of  school 
house  for  private  business  with 
claim  for  damages,  see  Action  or 
Suit,  1. 

Injunction  against  use  of  school  build- 
ing for  private  business,  see  Par- 
ties. 

Authority  to  permit  (the  principal  to 
conduct  a  business  of  selling  school  supplies 
at  a  profit  in  a  school  building  is  not  con- 
ferred on  the  school  board  by  a  provision 
that  it  may  adopt  rules  and  regulations  for 
the  management  of  the  public  schools,  and 
adopt  such  measures  as  shall  promote  the 
public  usefulness  of  the  schools.  Tyre  v. 
Krug,  L.H.A.1915C,  624,  149  N.  W.  718,  159 
Wis.  39.  (AnnoUted) 

SENTENCE. 

For  crime,  see  Criminal  Law,  2-4. 

SEPARATION. 

See  Divorce  and  Separation. 

SEVERABILITY. 

Of  insurance  contract,  see  Insurance,  6. 

SHIPPING. 

Burden  of  proving  that  injury  was 
caused  by  act  of  God,  see  Evidence, 
5. 

Insurance  on  vessel,  see  Insurance,  4. 

1.  Negligence  is  not  necessary  to  ren- 
der a  charterer  liable  for  injury  to  the  ves- 
sel under  a  charter  party  requiring  it  to  re- 
turn the  vessel  in  as  good  condition  as  it 
was  when  he  received  it,  natural  wear  and 
tear,  the  act  of  Ood,  or  the  public  enemy 
excepted.  Alaska  Coast  Co.  v.  Alaska  Barge 
Co.  L.K.A.1915C,  423,  140  Pac.  334,  79  Wash. 
216. 

2.  That  a  vessel  struck  its  propeller  on 
a  submerged  obstruction  in  deep  water  sev- 
eral miles  from  land  does  not  show  that  the 
injury  was  caused  by  an  aet  of  God  within 
an  exception  of  liability  in  a  charter  party, 
although  it  was  an  inevitable  accident. 
Alaska  Coast  Co.  v.  Alaska  Barge  Co.  L.R.A. 
191SC,  433,  140  Pac.  334,  79  Wash.  216. 

(Annotated) 
SHOOTING  6ALI/ERY. 

NegHgence  as  to,  see  Amusements. 

SICKNESS. 

Of  passenger,  effect  on  carrier's  duty, 
see  Carriers,  S;  Proximate  Cause, 
1. 

Caused  by  nuisance  as  elemrat  of  dam- 
ages, see  Damages,  7. 

Liability  of  municipality  for  sickness 
resulting  from  nuisance,  see  Mu- 
nicipal Corporations,  8. 

SIGNATURE. 

To    writing    required    by    statute    of 

frauds,  see  Contracts,  2. 
To  judgment,  see  Judgment,  1. 

SITUS. 

Of   stock   for   purpose   of   transfer   on 
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books    of    company,    see    Corpora- 
tions, 2;   Executors  and  Adminis- 
trators, 6. 
For    purpose   of   taxation,   see    Taxes, 
6-8. 

SliANDER. 

See  Libel  and  Slander. 

SOCIAL  CliUBS. 

See  Clubs. 

SP£CIALi  DEMURRER. 

See  Pleading,  6. 

SPECIAL  police:. 

Liability  for  acts  of,  see  Master  and 
Servant,  3. 

SPECIFIC  PERFORBfANCE. 

Waiver  of  error  in  petition,  see  Appeal 

and  Error,  8. 
Sufficiency  of  consideration  to  justify 

specific  performance,  see  Contracts, 

Of  monopolistic  contract,  see  Monopoly 

and  Combinations,  1. 
Pleading  in  suit  for,  see  Pleading,  2. 

1.  A  landowner  who  drafts  a  lease  giv- 
ing an  option  to  purchase  cannot  defeat  spe- 

'  cine  performance  of  the  option  because  it 
does  not  form  an  int^ral  part  of  the  lease 
in  the  sense  that  it  does  not  dovetail  in 
logical  precision  and  grammatical  construc- 
tion with  what  precedes  and  follows  it.  Te- 
beau  V.  Ridge,  L.S.A.1915C,  367,  170  S.  W. 
871,  —  Mo.  — . 

2.  In  enforcing  specific  performance  of 
a  contract  to  convey  real  estate  in  favor  of 
one  who  did  not  know  that  the  grantor  was 
married,  diminution  of  the  purchase  price 
I^  the  present  value  of  the  wife's  inchoate 
right  of  dower  may  be  allowed  where  the 
vendor  has  not  attempted  to  secure  her 
signature  to  the  conveyance  and  the  con- 
tract does  not  call  for  a  warranty  deed. 
Tebeau  v.  Ridge,  L.S.A1915C,  367,  170  S. 
W.  871,  —  Mo.  — . 

STABLE. 

Easement  for  pipe  line  to  secure  water 
for,  see  Easements,  2. 

STATE. 

Application  of  Federal  Constitution  to. 
see  Constitutional  Law,  1. 

Effect  of  admission  of,  on  transfer  of 
cause  from  territorial  to  Federal 
district  court,  see  Courts,  1. 

Estoppel  of,  see  Estoppel,  1. 

STATUTE  OP  FRAUDS. 

See  Contracts,  2. 

STATUTE  OP  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTE  OF  USES. 

See  Husband  and  Wife,  4. 

STATUTES. 

Constitutionality  of,  see  Constitutional 

L.R.A1915C. 


Estoppel  by  judicial  construction  of,  see 
Estoppel,  1. 

1.  A  statute  fixing  the  times  for  the 
election  of  certain  officers,  and  the  terms 
of  .their  incumbency,  is  not  void  in  toto  be- 
cause its  literal  effect  might  be  to  extend 
the  terms  of  certain  present  incumbents, 
which  the  legislature  bad  no  power  to  do. 
Best  ▼.  Moorehead,  L.R.A.1916C,  378,  148 
N.  W.  561,  96  Neb.  602.  (Annotated) 

2.  That  a  statute  requiring  a  purchaser 
at  foreclosure  sale  to  notify  persons  en- 
titled to  redeem  before  taking  his  deed  may 
be  unconstitutional  as  to  sales  in  which  the 
period  for  redemption  has  expired  does  not 
affect  its  validity  in  respect  to  sales  in 
which  ample  time  to  give  the  notice  re- 
mains before  expiration  of  the  redemption 
period.  Clark  Implement  Co.  v.  Wadden, 
L.RA.1916C,  414,  149  N.  W.  424,  —  "8.  D. 

3.  When  the  words  of  a  statute  are  not 
explicit,  the  intention  is  to  be  collected  from 
the  context,  from  the  occasion  and  necessity 
of  the  law,  from  the  mischief  felt,  and  the 
objects  and  remedy  in  view;  and  the  in- 
tention is  to  be  taken  or  presumed  accord- 
ing to  what  is  consonant  to  reason  and 
good  discretion.  State  ex  rel.  Lorenzino  v. 
Board  of  County  Comrs.  L.RJL1915C,  898, 
145  Pac.  1083,  —  N.  M.  — . 

4.  A  statute  requiring  a  purchaser  at 
foreclosure  sale  to  notify  persons  entitled 
to  redeem  before  taking  his  deed  is  not  re- 
troactive when  appli^  to  existing  pur- 
chasers, if  at  the  time  of  its  passage  ample 
time  for  the  notice  remains  before  the  ex- 

firation  of  the  redemption  period.     Clark 
mplement  Co.  v.  Wadden,  L.KA,1918C,  414, 
149  N.  W.  424,  —  S.  D.  — .        (Annotated) 

STREET  CLEANING. 

As  governmental  function,  see  Munici- 
pal Corporations,  9. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

1.  In  view  of  the  well-known  fact  that 
in  rounding  a  curve  the  rear  end  of  a  street 
car  will  swing  beyond  the  track  and  over- 
lap the  street  to  a  greater  extent  than  the 
front,  the  motorman  is  justified  in  presum- 
ing that  an  adult  person  standing  in  the 
street  near  the  track,  who  is  apparently 
able  to  see,  hear,  and  move,  having  notice* 
of  the  approach  of  the  car  and  of  the  ex- 
istence of  the  curve  in  the  track,  will  draw 
back  far  enough  from  it  to  avoid  being 
struck  by  the  rear  of  the  car  as  it  swings 
around  the  curve  in  the  usual  and  expected 
manner,  and  under  such  circumstances  it  is 
not  negligent  operation  on  the  part  of  the 
motorman  to  continue  the  progress  of 
the  car  without  warning  such  person  of  the 
possible  danger  of  collision  with  the  rear 
of  the  car,  because  of  the  swing,  .if  he  re- 
mains in  the  same  position.  Miller  v.  Pub- 
lic Service  R.  Co.  L.R.A.1915C,  604,  92  AU. 
343,   85  N.  J.  L.  631.  (Annotated) 

2.  The  officer  in  charge  of  a  police  pa- 
trol wagon  cannot  recover  for  injuries  suf- 
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fered  in  a  collision  with  a  street  car,  where 
it  appears  that  the  wagon  was  driven  at  a 
brisk  speed  and  without  stopping,  from 
one  narrow  street  into  another  narrow  and 
intersecting  street,  upon  a  railroad  track 
on  which  the  driver  might  have  expected 
to  see  a  car,  without  observing  the  rule  to 
stop,  look,  and  listen,  and  where  it  appears 
that  the  motorman  in  charge  of  the  car 
did  all  that  could  be  done  to  avert  the  col- 
lision. BofiU  v.  New  Orleans  K.  &  L.  Co. 
L.R.A,191SC,  418,  60  So.  339,  135  La.  996. 

STRIKING  OVT. 

Of  pleading,  see  Pleading,  1. 

SrCCESSION  TAX. 

See  Taxes,  17,  18. 

SUPREME  COURT  OF  THE  UNITED 

STATES. 

Jurisdiction  on  appeal,  see  Appeal  and 
Krror,  1. 

SURETIES. 

In  general,  see  Principal  and  Surety. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SUSPENSION. 

Of  attorney,  see  Attorneys. 

Of  sentence,  see  Criminal  Law,  3,  4. 

TAXES. 

Presumption  and  burden  of  proof  as 
to  acts  of  officers,  see  Evidence,  9. 

Provision  in  lease  of  town  laud  that 
lessor  will  pay  the  taxes,  see 
Towns. 

Double  taxation. 

1.  The  taxation  of  stock  of  a  national 
bank  in  the  hands  of  its  shareholders,  and 
also  the  taxation  of  real  estate  belonging 
to  the  bank  in  which  a  part  of  its  capital 
has  been  invested,  is  not  unlawful  taxation. 
Re  First  Nat.  Bank,  L.SJl.1916C,  386,  146 
N.  W.  1064,  26  N.  D.  635.  (Annotated) 
Wbat  taxable. 

2.  A  statutory  oath  required  of  tax- 
payers which  must  contain  a  full  and  com- 
plete list  of  all  property  held  by  or  belong- 
ing to  each  on  a  certain  date,  indicates  an 
intention  that  such  property  shall  be  listed 
and  assessed  with  reference  to  the  quantity 
held  or  owned  on  such  date,  although  there 
is  no  express  statute  fixing  the  date  for 
that  purpose.  Wood  v.  McCook  Water- 
works Co.  L.R.A.1915C,  ISS,  140  N.  W.  417, 
—  Neb.  — . 

3.  One  who  owns  perscmal  property  sub- 
ject to  taxation  at  the  time  when  it  is  re- 
turnable for  assessment  and  taxation  for 
any  year  cannot  escape  liability  for  the 
tax  for  such  year  by  subsequently  selling 
the  property  to  a  municipal  corporation  in 
whose  hands  such  property  thereafter  is 
not  subject  to  taxation.  Wood  v.  McCook 
Waterworks  Co.  LJtJk..l916C,  18<,  149  N. 
W.  417,  —  Neb.  — .  (Annotated) 

4.  A  building  owned  by  a  lodge  and 
L.R.A.19I5C. 


used  as  meeting  place  for  its  members  and 
for  the  social  enjoyment  of  members  and 
their  guests,  the  surplus  funds  of  which, 
together  with  voluntary  contributions  of 
members,  are  devoted  to  the  relief  of  the 
needy,  is  not  exempt  from  taxation  as  being 
exclusively  used  for  services  purely  chari- 
table. St.  Louis  Lodge  No.  9  t.  Koeln, 
L.HJ1.1916C,  694,  171  S.  W.  329,  —  Mo.  — . 

(Annotated) 
Wbere  taxable;  situs. 

Due  process  as  to,  see  Constitutional 
Law,  6,  7. 

6.  Money  sent  by  a  nonresident  into 
the  state  to  pay  debts  or  meet  the  expenses 
of  a  business  under  the  control  of  an  agent, 
for  which  the  income  from  the  business  is 
not  sufficient,  acquires  no  situs  there  for 
purposes  of  taxation.  Hillman  Land  It,  Iron 
Co.  V.  Com.  L.RJl.1916C,  929,  146  S.  W.  776, 
148  Ky.  331.  (Annotated) 

6.  The  credits  of  a  partnership  en- 
gaged in  the  live  stock,  commission,  and 
money-loaning  business,  that  maintains  but 
one  office  in  Nebraska,  are  subject  to  taxa- 
tion in  the  county,  township,  precinct,  city, 
and  school  district  where  that  office  is  lo- 
cated. Cl^  Robinson  &  Co.  v.  Douglas 
County,  L.SJ1.1916C,  9SS,  129  N.  W.  548, 
88  Neb.  363.  (Annotated) 

7.  Hie  doctrine  that  movables  follow 
the  person  will  not  be  applied  so  as  to  de- 
feat the  taxation  of  partnership  credits  evi- 
denced by  promissory  notes  executed  by  resi- 
dents of  Nebraska,  and  payable  in  Chicago, 
to  a  partnership  transacting  business  in 
Nebraska,  where  it  appears  that  the  payee 
for  many  years  has  maintained  and  still 
maintains  an  office  and  a  place  of  business 
in  that  state,  in  charge  of  an  agent,  through 
whom  the  loans  evidenced  by  the  notes  were 
negotiated,  and  at  which  place  an  extensive 
commission  business  is  transacted  by  the 
partnership.  Clay  Robinson  &  Co.  v.  Doug- 
las C^ounty,  L.SA.1915C,  983,  129  N.  W.  548, 
88  Neb.  363. 

8.  The  tax  upon  securities  held  by  trus- 
tees, which  were  substituted  for  real  estate 
located  in  another  state,  and  which  passed 
under  a  will  of  a  person  who  died  domiciled 
within  the  state,  for  beneficiaries  also  so 
domiciled,  should,  where  the  securities  are 
actually  in  the  state  and  the  general  trus- 
tees under  the  will  are  domiciled  there,  be 
assessed  at  the  domicil  of  the  beneficiaries, 
under  a  statute  providing  that  personal 
property  held  in  trust  by  a  trustee,  the  in- 
come of  which  is  payable  to  another  person, 
shall  be  assessed  to  the  trustee  in  the  town 
in  which  such  other  person  resides;  and,  al- 
though the  trustees  also  secured  an  ap- 
pointment under  the  clause  of  the  will  dis- 
posing of  the  foreign  real  estate,  by  the 
courts  of  the  state  where  it  was  located, 
the  tax  cannot  be  assessed  under  the  clause 
of  the  statute  providing  for  the  tax  where 
the  trustee  is  not  an  inhabitant  of  the  state. 
Hemenway  v.  Milton,  LJt.A.1916C,  949,  104 
N.  E.  362,  217  Mass.  230.  (Annotated) 
Ijevy. 

9.  The  validity  of  a  tax  levy  cannot  be 
questioned  in  a  proceeding  to  add  omitted 
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property  to  the  list,    Hillman  Land  &,  Iron 
Co.  V.  Com.  L.R.A.191SC,  B«9, 146  S.  W.  776, 
148  Ky.  331. 
.Assessment. 

Presumption  as  to  assessment  of  land 
at  full  valuation,  see  Evidence,  9. 

10.  The  deficiency  cannot  escape  taxa- 
tion by  the  fact  that  a  taxpayer  in  listing 
his  land  for  taxation  by  honest  mistake 
states  the  number  of  acres  too  low.  Hill- 
man  X^nd  &  Iron  Co.  v.  Com.  LJft.A.1915C, 
929,  146  S.  W.  776,  148  Ky.  331. 

11.  A  witness  to  fix  the  value  for  taxa- 
tion of  land  omitted  from  the  tax  list  should 
be  required  to  state  the  fair  cash  value  of 
the  land,  estimated  at  the  price  it  would 
bring  at  a  fair  voluntary  sale,  where  that 
is  the  valuation  for  taxation  provided  by 
the  Constitution.  Hillman  Land  &  Iron  Co. 
V.  Com.  LJLA.1915C,  929, 146  S.  W.  776,  148 
Ky.  331. 

12.  The  value  of  stock  in  other  corpora- 
tions cannot  be  deducted  in  fixing  the  value 
of  the  capital  of  a  corporation  for  taxa- 
tion, where  the  statute  provides  only  for 
the  deduction  of  the  assessed  value  of  real 
and  personal  property  upon  which  it  pays 
taxes,  although  another  statute  provides 
that  corporations  legally  holding  stock  in 
other  corporations  upon  which  a  tax  has 
been  paid  by  the  corporation  issuing  it 
shall  not  be  required  to  pay  any  tax  on 
such  stock  or  list  the  same.  State  ex  rel. 
Corporation  Com.  v.  J.  K.  Morrison  &  Sons 
Co.  LJt.A.1915C,  380,  70  S.  E.  1079,  155  N. 

C.  53.  (Annotated) 

13.  The  valuation  for  purposes  of  taxa- 
tion of  the  paid  up  capital  of  a  corpora- 
tion at  par  is  not  excessive  where  it  pays 
dividends  at  24  per  cent  per  annum,  and 
the  statute  requires  it  to  pay  a  tax  on 
the  actual  value  of  its  whole  capital  stock, 
with  certain  deductions  to  avoid  double 
taxation.  State  ex  rel.  Corporation  Com.  v. 
J.  K.  Morrison  k  Sons.  Co.  L.RJ1.1915C, 
880,  70  S.  E.  1079,  155  N.  C.  53. 
Review;  correction;  appeal. 

14.  Under  §  1927,  N.  D.  Rev.  Code  1895, 
allowing  an  appeal  from  all  decisions  of  the 
board  of  county  commissioners,  an  appeal 
will  lie  from  a  decision  of  the  board  of 
county  commissioners  made  while  equaliz- 
ing and  correcting  assessments  in  a  con- 
troversy then  pending  before  them,  judicial 
in  its  character.  Re  First  Nat.  Bank, 
LJt.A.191SC,  386,  146  N.  W.  1064,  25  N. 

D.  636. 

Sale;  deed;  rights  of  purchasers. 

Secondary  evidence 'of  order  for  publi- 
cation of  notice  in  tax  proceedings, 
see  Evidence,  10. 

Conclusiveness  of  recital  of  notice  in 
judgment,  see  Judgment,  3. 

15.  A  request  for  tax  bills  on  a  list  of 
property  is  not  a  sufficient  attempt  to  pay 
the  taxes  to  render  a  sale  for  nonpayment 
upon  certain  parcels  included  in  the  list,  for 
which  no  bills  were  received,  void.  Price 
V.  Gunn,  L.R.A.1915C,  168,  170  S.  W.  247. 
—  Ark.  — .  (Annotated) 

16.  In  setting  aside  a  void  tax  sale  at 
the  instance  of  the  taxpayer,  the  court 
L.R.A.1916C. 


should  make  repayment  of  the  tax  and  those 
subsequently  paid  by  the  purchaser  with 
interest  from  the  respective  times  of  pay- 
ment less  rents  received,  a  condition  to  af- 
fording the  relief  sought.  Holland  v.  Hotch- 
kiss,  L.R.A.1815C,  498,  123  Pac.  258,  162 
Cal.  366.  (AnnoUted) 

Succession  or  transfer  tax. 

Personal  liability  of  executor  for,  see 
Executors  and  Administrators,  3. 

17.  A  transfer  tax  cannot  be  set  aside 
on  the  sole  ground  that  the  appraisement 
of  the  estate  was  inaccurate,  and  that  tliere 
was  in  fact  no  transferable  property.  Re 
Meyer,  L.R.A.1916C,  616,  103  N.  E.  713, 
209  N.  Y.  386. 

18.  Notes  belonging  to  a  nonresident  se- 
cured by  mortgage  within  the  state,  which 
were  taken  by  a  resident  agent  to  whom 
money  was  intrusted  for  investment,  may 
be  subjected  to  collateral  inheritance  tax, 
upon  the  owner's  death,  although  just  prior 
thereto  they  were  all  removeid  from  ihe 
state,  if  the  agent  retains  control  of  them 
bv  virtue  of  his  agency.  Re  Adams,  L.RJL 
1916C,  96,  149  N.  W.  631,  —  Iowa,  — . 

TAXPAYER. 

Action  by,  see  Parties. 

TEIiEGRAPHS. 

One  cannot  hold  a  telegraph  com- 
pany liable  in  damages  for  his  humiliation 
and  loss  of  social  caste  and  business  oppor- 
tunities through  its  disclosure  to  strangers 
of  the  contents  of  a  message  showing,  in  con- 
nection with  the  proof  that  he  is  compelled 
to  introduce  to  make  a  case,  that  he  was 
maintaining  illicit  sexual  relations  with  the 
sender.  Western  U.  Teleg.  Co.  v.  McLau- 
rin,  I,JtA.1916C,  487,  66  So.  739,  —  Misc. 
— .  (Annotated) 

TELEPHONES. 

Constitutionitlity  of  regulation  of 
rates,  see  Constitutional  Law,  22, 
23. 

Injunction  against  putting  into  force 
rates  established  by  stote  commis- 
sion, see  Courts,  1. 

Power  of  Public  Service  Commission  to 
regulate  rates,  see  Public  Service 
Commission,  3,  4. 

Measure  of  damages  for  failure  of  serv- 
ice, see  Damages,  2,  3. 

Burden  of  proving  that  failure  to  fur- 
nish service  was  not  due  to  neg- 
ligence, see  Evidence,  6. 

Waiver  of  prepayment  of  tolls  for  serv- 
ice, see  Evidence,  15. 

Proof  of  declarations  of  agent  of  com- 
pany after  failure  of  service,  see 
Evidence,  20. 

Evidence  as  to  condition  of  telephone 
at  other  times  on  question  of  neg- 
ligence in  failing  to  furnish  serv- 
ice, see  Evidence,  29. 

Question  for  jury  as  to  injury  result- 
ing from  failure  of  service,  see 
Trial,  2. 

Where  municipal  charters  are  subject 
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to  general  laws  the  legislature  may  direct 
a  telephone  companjr  to  raise  its  service 
rates  from  those  fixed  in  the  francliise 
granted  it  by  the  municipality,  if  it  is 
necessary  to  secure  effective  service.  State 
ex  rel.  Webster  v.  Superior  Ct.  L.R.A.191SC, 
287,  120  Pao.  861,  67   Wash.  37. 

(Annotated) 

TENANTS. 

See  Landlord  and  Tenant. 

TENDER. 

Judgment  creditors  of  an  insolvent 
debtor  need  not  tender  the  amount  due  to 
secure  elimination  of  usury  from  a  prior 
indebtedness  secured  by  a  trust  deed  on 
the  property,  where  they  are  unable  to  state 
the  true  balance  owing  to  the  holder  because 
they  have  not  access  to  the  accounts.  Spinks 
V.  Jordan,  L.IULISISC,  634,  86  So.  405,  — 
Miss.  — . 

TERMINATION. 

Of  lease,  see  Landlord  and  Tenant,  4, 
6. 

TERMS. 

Of  tenant,  see  Landlord  and  Tenant,  3. 

TESTAMENTART  TRUSTEE. 

Situs  for  taxation  of  personal  property 
held  by,  see  Taxes,  8. 

THCNDER  STORM. 

Injury  by  shock  from  electric  wire  dur- 
ing thunder  storm,  see  Electricity, 
1. 

TORTS. 

Contribution  between  wrongdoers  to,  see 
Contribution  and  Indemnity. 

TOWNS. 

A  provision  in  a  lease  of  town  land 
that  the  lessor  will  pay  the  taxes  assessed 
on  the  property  or  permit  them  to  be  de- 
ducted from  the  rent  is  enforceable  so  as 
to  permit  a  recovery  of  the  taxes  paid,  al- 
though they  are  greater  than  the  annual 
rental,  and  not  invalid  as  an  agreement  to 
exempt  the  lessee  from  taxation.  Hampton 
Beach  Improv.  Co.  v.  Hampton,  L.KJL 
1916C,  698,  92  Atl.  549,  —  N.  H.  — . 

(Annotated) 
TRANSFER. 

Of  corporate  stock,  see  Corporations,  2. 

Of  cause,  see  Courts,  2. 

TRANSFER  COMPANIES. 

Illegal  combination  of,  see  Monopoly 
and  Combinations,  2. 

TRANSFER  TAX. 

See  Taxes. 

TRESPASS. 

Injunction  against,  see  Injunction,  2. 

TRESPASSERS. 

Liability    for    injury    to,    by    electric 
wires,  see  Electricity,  2,  3. 
L.R.A.1915C. 


Injury  to,  on  or  near  railroad  track, 
see  Railroads;   Trial,  4. 

TRIAIi. 

Taking  exhibits  into  jury  room  as  re- 
versible error,  see  Appeal  and  Er- 
ror, 18. 

Necessity  that  error  in  argument  be 
shown  by  record  on  appeal,  see  Ap- 
peal and  Error,  3. 

How  question  of  error  in  directing  ver- 
dict should  be  raised,  see  Appeal 
and  Error,  4. 

Proceedings  in  or  reports  of,  as  privi- 
leged communications,  see  Libel 
and  Slander,  2. 

New  trial,  see  New  Trial. 

Reception  of  evidence. 

1.  Evidence  cannot  be  excluded  because 
of  absence  of  an  offer  of  proof  as  to  what 
the  answer  to  the  question  will  be,  where 
the  question  shows  tiie  purpose  and  materi- 
ality of  the  evidence.  Hartnett  v.  Boston 
Store,  L.R.A.1915C,  460,  106  N.  E.  837,  265 
III.  331. 

Qnesttons  of  law  and  (act. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  14. 

2.  The  jury  must  determine  whether  or 
not  exhaustion  suffered  by  one  compelled  to 
go  on  foot  for  a  doctor  to  attend  a  danger- 
ously sick  member  of  his  family,  because  of 
negligent  failure  of  telephone  service  for 
which  he  had  contracted,  results  in  injury 
to  his  person.  Vinson  v.  Southern  Bell 
Teleph.  &  Te\eg.  Co.  L.R.A.1918C,  480,  66 
So.  100,  —  Ala.  — . 

3.  The  question  of  contributory  negli- 
gence is  for  the  court  where  the  facts  are 
uncontroverted  and  but  one  conclusion  may 
fairly  be  drawn  therefrom.  Hayden  v.  Chi- 
cago, M.  &  G.  R.  Co.  LJtJk..l915C,  181,  170 
S.  W.  200,  —  Ky.  — . 

4.  A  trespasser  pushing  a  push  car 
along  a  railroad  track  is  not,  as  matter  of 
law,  negligent  in  attempting  to  remove  the 
car  from  the  track  upon  discovering  the  ap- 
proach of  a  train,  instead  of  gettmg  him- 
self out  of  danger,  so  as  to  relieve  the  rail- 
road company  from  liability  for  negligently 
injuring  him;  but  the  question  of  such  neg- 
ligence is  for  the  jury.  Great  Northern  R. 
Co.  V.  Harman,  L.R.A.1915C,  843,  217  Fed. 
969,  —  C.  C.  A.  — . 

6.  It  cannot  be  said  as  matter  of  law 
that  a  railroad  employee  assumes  the  risk 
of  injury  from  using  a  chisel  to  cut  rails, 
in  continuing  to  use  it  after  complaining 
of  its  defective  character,  upon  the  assur- 
ance of  the  foreman  that  it  is  good,  and 
that  he  can  try  it  or  go  home.  New  York, 
N.  H.  &  H.  R.  Co.  V.  Vizvari,  L.RJ1.1916C, 
9,  210  Fed.  118,  126  C.  C.  A.  632. 
Inatractions. 

How  question  of  error  in  instructions 
should  be  raised,  see  Appeal  and 
Error,  4. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  17. 

6.  Instructions  to  a  jury  should  be 
confined  to  and  be  in  accord  with  the  evi- 
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dence  submitted  upon  the  trial.  Eisentraut 
V.  Madden,  L.R.A.1915C,  893,  150  N.  W. 
627,  —  Neb.  — . 

7.  A  modification  which  there  is  no 
evidence  to  support  should  not  be  made  to 
a  requested  instruction.  Hall  v.  Gage, 
L.R.A.1915C,  704,  172  S.  W.  833,  —  Ark.  — . 

8.  A  cautionary  instruction  as  to  the 
CTidence  of  police  officers  is  proper  only 
when  the  ofiBcer  is  a  witness  for  the  state  in 
the  endeavor  to  convict  the  accused.  Shel- 
lenberger  v.  State,  L.ILA.1915C,  1163,  150 
N.  W.  643,  —  Neb.  — . 

9.  An  instruction  which  singles  out  the 
testimony  of  policemen  who  were  witnesses 
in  a  criminal  case,  and  attempts  to  state 
the  rule  for  determining  its  weight,  is  er- 
roneous. People  v.  Mendelson,  L.R^. 
1916C,  627,  106  N.  E.  249,  264  111.  453. 

10.  An  instruction  upon  the  trial  of  one 
accused  of  homicide  which  stated  in  direct 
terms,  "the  confession  of  defendant,  if  he 
made  such  confession,  is  competent  evi- 
dence to  prove  his  connection  with  such 
crime,"  without  further  instructions  suf- 
ficiently qualifying  the  direct  statement, 
is  erroneous,  where  it  ie  claimed  that  the 
accused  was  mentally  deficient.  Shellen- 
berger  v.  State,  LJUL.1915C,  1163,  150  N. 
W.  643,  —  Neb.  — . 

Verdict  op  DndinKs  of  jury. 

Review  of  verdict  on  appeal,  see  Ap- 
peal and  Error,  11-13. 

11.  A  general  finding  by  a  jury  in  fa- 
vor of  a  party  includes  a  finding  in  his 
favor  on  all  the  material  issues  in  the  case. 
Walters  Nat.  Bank  v.  Bantock,  LJt.A. 
1915C,  S31,  137  Pac  717,  41  Okla.  153. 

TRUST  DEED. 

See  Mortgage. 

TKUSTEE  PROCESS. 

See  Garnishment. 

TRUSTS. 

Bank's  duty  as  to  trust  funds,  see 
Banks,   1-6. 

For  wife,  see  Husband  and  Wife,  3,  4. 

Illegal  trust,  see  Monopoly  and  Com- 
binations. 

Situs  for  property  taxation  of  per- 
sonal property  held  by  trustee,  see 
Taxes,  8. 

No  trust  ex  mdlefioio  can  be  imposed 
upon  the  title  to  property  which,  under 
the  statute,  descends  to  one  who  murders 
his  ancestor  to  secure  it.  Wall  t.  Pfan- 
Schmidt,  L.K.A.1916C,  8S8,  106  N.  E.  786, 
265  111.  180. 

UNDISCLOSED  PRINCIPAL. 

Rights  of,  see  Principal  and  Agent. 

UNITED  STATES  SUPREME  COURT. 

Jurisdiction  on  appeal,  see  Appeal  and 
Error,  1. 

USES. 

Statute  of,  see  Husband  and  Wife,  4. 
L.R.A.1915C. 


USURT. 

Right  of  judgment  creditors  to  elimi- 
nation of  usury  from  prior  indebt- 
edness secured  by  trust  deed,  see 
Tender. 

Judgment  creditors  of  an  insolvent 
debtor  may  show  usury  in  a  prior  note 
of  their  debtor  secured  by  deed  of  trust, 
&nd  have  it  eliminated  from  such  indebted- 
ness. Spinks  V.  Jordan,  LJR^1915C,  634, 
66  So.  405,  —  Miss.  — .  (AnnoUted) 

VALUATION. 

Of  property  for  taxation,  see  Taxes, 
11-13. 

VALUE. 

Opinion  evidence  as   to,  see  Evidence, 

17. 
Evidence  of,  see  Evidence,  26. 

VARIANCE. 

Between  pleading  and  proof,  see  Appeal 
and  Error,  7. 

VENDOR   AND    PURCHASER. 

Oral  contracts  for  land,  see  Contracts, 
2. 

Estoppel  as  to,  see  Estoppel,  2. 

Parol  evidence  as  to  consideration  for 
agreement  of  seller  to  find  a  pur- 
chaser at  an  advanced  price,  see 
,   Evidence,  14. 

Pleading  as  to,  see  Pleading,  2. 

Specific  performance  of  contract,  see 
Specific  Performance. 

Sale  for  taxes,  see  Taxes,  15,  16. 

VERDICT. 

Review  of,  on  appeal,  see  Appeal  and 

Error,  11-13. 
In  general,  see  Trial,  11. 

VESTED  INTEREST. 

See  WilU,  3,  4. 

VOTERS  AND  ELECTIONS. 

See  Elections. 

VOTING  MACHINES. 

See  Elections. 

WAGES. 

Evidence  on  question  of  amount  of, 
see  Evidence,  21. 

WAIVER. 

Of  irregularity  in  transferring  cause 
from  territorial  to  Federal  district 
court,  see  Courts,  2. 

Of  prepayment  of  tolls  for  telephone 
service,  see  Evidence,  16. 

Of  privilege,  see  Evidence,  19. 

WALL. 

Negligence  as  to,  see  Evidence,  7,  8; 
N^ligence,  3;  Proximate  Cause,  3. 

WARRANTY. 

In   insurance  contract,  see  Insuranoe, 

3-7. 
On  sale  of  personalty,  see  Sale. 
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WATERS. 

Easement  for  pipe  line  to  secure  water 
supply,  see  Easements,  1-4. 

Municipal  purchase  or  ownership  of 
waterworks,  see  Municipal  Cor- 
porations, 5. 

Injunction  against  construction  of  wa- 
terworks system  by  municipality, 
see  Injunction,  1. 

Delegation  to  municipality  of  power 
to  fix  rates,  see  Municipal  Cor- 
porations,  1. 

A  municipal  corporation  situated,  on 
the  lowlands  along  a  stream  may  erect  an 
embankment  to  prevent  flood  water  from 
the  stream  orerflowing  and  injuring  prop- 
erty within  its  limits,  although  the  result 
is  to  cause  the  water  to  rise  somewhat 
higher  on  the  property  on  the  opposite  side 
of  the  stream  than  it  otherwise  would  have 
done.  Smeltzer  v.  Ford  City,  L.Rjl..l916C, 
700,  92  Atl.  702,  246  Pa.  660. 

WAT. 

Easement  of,  see  Easements,  5. 

WlliliS. 

Right  to  foreclose  mortgage  pending 
contest  of  will,  see  Mortgage. 

1.  In  the  construction  of  wills,  a  pre- 
sumption prevails,  especially  in  items  not 
residuary,  that  where  a  more  general  de- 
scription is  coupled  with  an  enumeration 
of  things,  the  description  shall  cover  only 
things  ejusdem  generis.  Creamer  v.  Harris, 
LJtJli.lS15C,  653/ 106  N.  £.  967,  —  Ohio  St. 

2.  A  bequest  of  a  "hureau  and  con- 
tents" in  a  will  disposing  of  a  small  estate 
does  not  pass  title  to  the  legatee,  to  the 
sum  of  $320  in  money  found  therein,  where 
it  appears  from  the  entire  will  that  the 
intention  of  the  testator  was  that  the  title 
to  the  money  should  not  thus  pass.  Cream- 
er T.  Harris,  LJtA.lBlSC,  653,  106  N.  E. 
967,  —  Ohio  St.  — .  (Annotated) 

3.  A  devise  to  executors  in  trust  to 
convey  to  a  person  named  upon  his  attain- 
ing a  certain  age,  with  a  devise  over  in 
case  of  his  death  before  that  time,  confers 
upon  him  a  vested  estate  in  fee  simple, 
subject  to  the  prior  chattel  interest  of  the 
trustees  and  to  defeasance  in  the  event  of 
his  death  before  attaining  the  age  indicated. 
Shackley  v.  Homer,  L.RJ1.1915C,  893,  127 
N.  W.  145,  87  Neb.  146. 

4.  A  devise  to  children  on  their  arriv- 
ing respectively  at  the  age  of  twenty-one 
LJLA.191&C. 


years  is  vested,  and  not  contingent,  when 
the  will  also  provides  that  in  case  of  the 
death  of  either  before  arrival  at  that  age 
without  surviving  issue  his  share  shall  be 
divided  among  the  survivors,  and  that  part 
of  the  income  shall  be  used  for  their  educa- 
tion and  support  until  their  arrival  at  the 
age  specified;  especially  where  in  a  codicil 
testator  states  that  he  has  given  the  prop- 
erty to  the  children  on  their  arrival  at  the 
specified  age,  and  gives  directions  for  the 
care  and  disposition  of  the  property  on  that 
basis.  Re  Paxson,  L.R.A.1815C,  1009,  88 
Atl.   673,   241   Pa.  452.  (Annotated) 

WITHDRAWAIi. 

From  mutual  combat,  see  Assault  and 
Battery. 

WITNESSES. 

Opinions  and  conclusions  of,  see  Evi- 
dence,  15-17. 

1.  A  woman  who  has  secured  a  divorce 
from  her  husband  is  not  precluded  from 
testifying,  in  an  action  by  him  against  her 
parents  for  the  alienation  of  her  affections, 
that  the  parents  offered  to  provide  a  farm 
for  the  husband  and  wife  to  live  on,  by  a 
statute  providing  that  neither  husband  nor 
wife  shall  testify  while  the  marriage  exists, 
nor  afterwards,  concerning  any  communi- 
cation between  them  during  marriage.  Hos- 
tetter  v.  Green,  L.R.A.1915C,  870,  167  S. 
W.  919,  159  Ky.  611. 

2.  In  an  action  hy  an  administratrix 
to  recover  a  debt  claimed  to  be  due  the 
estate  of  her  decedent,  in  which  the  de- 
fendant claims  payment  and  introduces  as 
evidence  of  payment  certain  checks  payable 
to  the  decedent  and  signed  'The  Browning 
Mines,  by  J.  S.  Browning"  (the  defendant), 
the  defendant  is  a  competent  witness  to 
prove  his  custom  or  habit  of  paying  his 
personal  debts  by  checks  so  drawn  and 
signed.  Davidson  v.  Browning,  L.R.A. 
1815C,  076,  80  S.  E.  365,  —  W.  Va.  — . 

3.  Testimony  of  one  who  is  sued  by  an 
administratrix  on  a  debt  claimed  due  her 
decedent  and  who  introduces  checks  as  evi- 
dence of  payment  which  are  signed  "Brown- 
ing Mines,  by  J.  S.  Browning"  (the  de- 
fendant), that  it  was  his  custom  to  pay 
his  personal  debts  by  checks  signed  in  this 
manner  is  not  a  violation  of  the  rule  pro- 
hibiting testimony  as  to  transactions  with 
deceased  persons.  Davidson  v.  Browning, 
L.RJL1816C,  976,  80  S.  E.  363,  —  W.  Va. 
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